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ITEM 17 

TEST CLAIM 
FINAL STAFF ANALYSIS 

Family Code Section 6228; Penal Code Sections I2028.5 and 13 730 
Statutes I984, Chapter 90 I; Statutes 2001, Chapter 483; 

Statutes 2002, Chapters 377, 830 and 833 

Crime Victims' Domestic Violence Incident Reports II 
(02-TC-I8) 

County of Los Angeles, Claimant 

EXECUTIVE SUMMARY 

(J 

This test claim was filed as an amendment to an earlier test claim, Crime Victims' Domestic 
Violence Incident Reports, 99-TC-08, by the County of Los Angeles in April 2003. The 
Commission's executive director severed it from the original test claim pursuant to authority in 
Government Code section 17530. 

The test claim statutes (Pen. Code, § 13730 & Fam. Code, § 6228) add information regarding 
firearms or weapons to the domestic violence incident report form, and require giving a copy of 
the incident report or the face sheet to a representative of the domestic violence victim if the 
victim is deceased. Penal Code section I2028.5 requires officers "at the scene of a domestic 
violence incident involving a threat to human life or a physical assault" 1 to take temporary 
custody of firearms or weapons in plain sight or discovered pursuant to a consensual or other 
lawful search, and provides a procedure for return or disposal of the weapon. 

For reasons discussed in the analysis, staff finds that effective January I, 2002, Penal Code 
section 13 730, subdivision ( c)(3) (Stats. 200 I, ch. 483) imposes a reimbursable state-mandated 
program within the meaning of article XIII 8, section 6 of the California Constitution and 
Govenunent Code section 17514 for local agencies, on all domestic violence-related calls for 
assistance: 

• To include on the domestic violence incident report form a notation of whether 
the officer or officers who responded to the domestic violence call found it 
necessary, for the protection of the peace officer or other persons present, to 
inquire of the victim, the alleged abuser, or both, whether a firearm or other 
deadly weapon was present at the location, and, if there is an inquiry, whether that 
inquiry disclosed the presence of a firearm or other deadly weapon (Pen. Code, 
§ I3730, subd. (c)(3). 

Effective January I, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833) 
staff finds that the activities listed below are a reimbursable state-mandated program within the 

1 Penal Code section 12028.5, subdivision (b). 
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meaning of article Xlll B, section 6 and Government Code section 17514, when firearms or 
o~her d<Qi?ly_ wea~ons ar~ discovered d.!!_ring any other lawful search at the scene of a domestic 
VIOlence mctdent mvolvmg a threat to human hfe or a physical assault. Any other lawful search 
includes but is not limited to the following searches: (1) a search incident to arrest, or of people 
the officer bas legal cause to arrest; (3) a search pursuant to a warrant; or (3) a search based on 
statements of persons who do not have authority to consent, but have indicated to law 
enforcement that a weapon is present at the scene. 

• To take temporary custody of any firearm or other deadly weapon when necessary 
for the protection of the peace officer or other persons present. (Pen. Code, 
§ 12028.5, subd. (b).) 

• To give the owner or person in lawful possession of the firearm or other deadly 
weapon a receipt that describes the firearm or deadly weapon and lists any 
identification or serial number on the firearm, and indicates where the firearm or 
weapon can be recovered, the time limit for recovery, and the date after which the 
owner or possessor can recover it. (Pen. Code,§ 12028.5, subd. (b).) 

• To make the firearm or other deadly weapon available to the owner or person who 
was in lawful possession 48 hours after seizure or as soon as .possible, but no later 
than five business days following the seizure. Reimbursement for this activity is 
not required if either: (I) the firearm or other deadly weapon confiscated is 
retained for use as evidence related to criminal charges as a result of domestic 
violence incident; or (2) ifthe firearm or other deadly weapon is retained because 
it was illegally possessed, or (3) if the firearm or other deadly weapon is retained 
because of a court petition filed pursuant to subdivision (f) of section 12028.5.2 

(Pen. Code,§ 12028.5, subd. (b).) 

• To sell or destroy, as provided in subdivision (c) of Section 12028/ any firearm 
or other deadly weapon taken into custody and held for longer than 12 months and 
not recovered by the owner or person in lawful possession at the time it was taken 
into custody. Reimbursement for this activity is not required for firearms or other 
deadly weapons not recovered within 12 months due to an extended hearing 
process as provided in subdivision (j) of section 12028.5. (Pen. Code,§ 12028.5, 
subd. (e).) 

2 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement 
agency to initiate a petition in superior court to determine if the firearm or other deadly weapon 
should be returned in cases "in which a law enforcement agency has reasonable cause to believe 
that the return of a firearm or other deadly weapon would be likely to result in endangering the 
victim or the person reporting the assault or threat." This provision also requires notifying the 

owner. 
3 Section 12028, subdivision (c) requires specified weapons to be surrendered to law 
enforcement and authorizes disposal of them by sale at public auction or (in subd. (d)) by 

destruction. 
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• If the local agency has reasonable cause to believe that the return of a firearm or 
other deadly weapon would be likely to result in endangering the victim or the 
person reporting the assault or threat, for the agency to advise the owner of the 
firearm or other deadly weapon, and within 60 days of the date of seizure (or 90 
days if an extension is granted) initiate a petition in superior court to determine if 
the firearm or other deadly weapon should be returned. (Pen. Code, § 12028.5, 
subd. (f).) 

• To inform the owner or person who had lawful possession of the firearm or other 
deadly weapon, at that person's last known address by registered mail, return 
receipt requested, that he or she has 30 days from the date of receipt of the notice 
to respond to the court clerk to confirm his or her desire for a hearing, and that the 
failure to respond shall result in a default order forfeiting the confiscated firearm 
or other deadly weapon. If the person whose firearm or other deadly weapon was 
seized does not reside at the last address provided to the local agency, for the 
agency to make a diligent, good faith effort to learn the whereabouts of the person 
and to comply with the notification requirements in subdivision (g) of section 
12028.5. (Pen. Code, § 12028.5, subd. (g).) 

• If the owner or person who had lawful possession of the firearm or other deadly 
weapon requests a hearing, to show in court by a preponderance of evidence that 
the return of the firearm or other deadly weapon would result in endangering the 
victim or the person reporting the assault or threat. If the court orders the firearm 
or other deadly weapon returned to the owner or person who had lawful 
possession, the local agency upon order of the court shall pay reasonable 
attorney's fees to the prevailing party. (Pen. Code, § 12028.5, subd. (h).) 

• If the owner or person who had lawful possession of the firearm or other deadly 
weapon does not request a hearing or does not respond within 30 days of the 
receipt of notice, to file a petition in court for an order of default. (Pen. Code, 
§ 12028.5, subd. (i).) 

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833) 
staff finds that the following activities are a reimbursable state-mandated program within the 
meaning of article XIIl B, section 6 of the California Constitution and Government Code section 
17514, for local agencies, when firearms or other deadly weapons are taken into temporary 
custody at the scene of a domestic violence incident involving a threat to human life or a 
physical assault, and the firearm or other deadly weapon is discovered in plain sight or pursuant 
to· a consensual or other lawful search. 

• The one-time activity of amending the receipt for a confiscated firearm or other 
deadly weapon to include "the time limit for recovery as required" by section 
12028.5. (Pen. Code, § 12028.5, subd. (b).) 

• If the person who owns or had lawful possession of the firearm or other deadly 
weapon petitions the court for a second hearing within 12 months of the date of 
the initial hearing, showing by clear and convincing evidence that the return of the 
firearm or other deadly weapon would result in endangering the victim or the . 
person reporting the assault or threat. If the court orders the firearm or other 
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deadly weapon returned to the owner or person who had lawful possession, the 
local agency upon order of the court shall pay reasonable attorney's fees to the 
prevailing party. (Pen. Code, § 12028.5, subd. (j).) 

Staff also finds that Family Code section 6228 (Stats. 2002, ch. 377) and Penal Code section 
12028.5 (Stats. 1984, ch. 901 & Stats. 2002, ch 830)4 are not a reimbursable state mandated 
program within the meaning of article XIII B, section 6 and Government Code section 17514 
because they do not mandate a new program or higher level of service. 

Recommendation 

Staff recommends that the Commission adopt this analysis to partially approve the test claim for 
the activities listed above. 

4 Statutes 2002, chapter 833 was double joined to Statutes. 2002, chapter 830, but only chapter 
833 amended section 12028.5 because it was chaptered last (Gov. Code,§ 9605). 
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STAFF ANALYSIS 

Claimant 

County of Los Angeles 

Chronology 

4/02/03 

4/11/03 

4/18/03 

4/22/03 

8/06/07 

8/24/07 

8/30/07 

9/13/07 

Claimant files proposed amendment (02-TC-18) to test claim 99-TC-08, Crime 
Victims ' Domestic Violence Incident Reports 

Commission staff deems proposed amendment incomplete 

Claimant 'refiles amendment to test claim 

The Commission's executive director severs test claim amendment (02-TC-18) 
from original test claim (99-TC-08), deems test claim amendment complete, and 
requests comments 

Commission staff issues draft staff analysis 

Claimant submits comments on the draft staff analysis 

Department of Finance submits comments on the draft staff analysis 

Commission issues final staff analysis and proposed Statement of Decision 

Background 

This test claim alleges activities based on Penal Code sections 13730 (Stats. 2001, ch. 483), 
12028.5 (Stats. 1984, ch. 901; Stats. 2002, chs. 830 & 833), and Family Code section 6228 
(Stats. 2002, ch. 377). These statutes add weapons information to the domestic violence incident 
report form, require giving a copy of the form to the victim's representative, as defined, if the 
victim is deceased, and require law enforcement officers at the scene of a domestic violence 
incident "involving a threat to human life or a physical assault"5 to take temporary custody of 
weapons, including a process for their return or disposal. 

Test Claim Statutes 

Penal Code section 13730: Tllis section was originally added by Chapter 1609, Statutes of 1984, 
and requires local law enforcement agencies to develop a system for recording all domestic 
violence-related calls for assistance. Subdivision (c) requires law enforcement agencies to 
develop an incident report form for the domestic violence calls, with specified content. It was 
amended (Stats. 2001, ch. 483) in subdivision (c) to add the following to the form: 

(3) A notation of whether the officer or officers who responded to the domestic 
violence call found it necessary, for the protection of the peace officer or other 
persons present, to inquire of the victim, the alleged abuser, or both, whether a 
firearm or other deadly weapon was present at the location, and, if there is an 
inquiry, whether that inquiry disclosed the presence of a firearm or other deadly 
weapon. Any firearm or other deadly weapon discovered by an officer at the 

5 Penal Code section 12028.5, subdivision (b). 
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scene of a domestic violence incident shall be subject to confiscation pursuant to 
Section 12028.5. 

Family Code section 6228: This section requires giving, without charging a fee, a copy of the 
domestic violence incident report or the incident report face sheet, or both, to the victim. The 
test claim statute (Stats. 2002, ch. 3 77) amended this section to require giving a copy of the 
report to a representative of the victim, as defined, if the victim is deceased. Specifically, it was 
amended to add the underlined text as follows: 

(a) State and local law enforcement agencies shall provide, without charging a 
fee, one copy of all domestic violence incident report face sheets, one copy of all 
domestic violence incident reports, or both, to a victim of domestic violence, or to 
his or her representative if the victim is deceased, as defined in subdivision (g), 
upon request. For purposes of this section, "domestic violence" has the definition 
given in Section 6211. 6 

Other subdivisions of section 6228 were amended similarly. Subdivision (d), which specifies 
that the person requesting copies of the incident report must present identification, was amended 
to require the representative to present a certified copy of the death certificate of the victim at the 
time of the request. Subdivision (g) defines the representative of the victim as any of the 

· following: 

(1) (A) The surviving spouse. 
(B) A surviving child of the decedent who has attained 18 years of age. 

· (C) A domestic partner, as defined in subdivision (a) of Section 297. 
(D) A surviving parent of the decedent. 
(E) A surviving adult relative. 

6 Family Code section 6211 defines domestic violence as "abuse perpetrated against any of the 
following persons: 

(a) A spouse or former spouse. 
(b) A cohabitant or former cohabitant, as defined in Section 6209. 
(c) A person with whom the respondent is having or has had a dating or engagement 
relationship. 
(d) A person with whom the respondent has had a child, where the presumption applies that 
the male parent is the father of the child of the female parent under the Uniform Parentage 
Act (Part 3 (commencing with Section 7600) of Division 12). 
(e) A child of a party or a child who is the subject of an action under the Uniform Parentage 
Act, where the presumption applies that the male parent is the father of the child to be 
protected. 
(f) Any other person related by consanguinity or affinity within the second degree." 

Family Code section 6203 defines abuse as any of the following: . 
"(a) Intentionally or recklessly to cause or attempt to cause bodily injury. 
(b) Sexual assault. 
(c) To place a person in reasonable apprehension of imminent serious bodily injury to that 
person or to another. 
(d) To engage in any behavior that has been or could be enjoined pursuant to Section 6320." 
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(F) The public administrator if one has been appointed. 

(2) A representative of the victim does not include any person who has been 
convicted of murder in the first degree, as defined in Section 189 of the Penal 
Code, of the victim, or any person identified in the incident report face sheet as a 
suspect. Domestic violence incident report face sheets may not be provided to a 
representative of the victim unless the representative presents his or her 
identification, such as a current, valid driver's license, a state-issued identification 
card, or a passport and a certified copy of the death certificate or other satisfactory 
evidence of the death of the victim at the time of the request. 

The purpose of Family Code section 6228 is to assist domestic violence victims to obtain a 
temporary restraining order against the accused. 7 The amendment regarding the victim 
representative was in response to a case in which a domestic violence victim committed suicide, 
and the victim's mother had difficulty obtaining the incident report when seeking custody of her 
grandchildren. 8 

Penal Code section 12028.5: This section was enacted in 1984 and has been amended several 
times. The original 1984 statute authorized a law enforcement officer to take temporary custody 
of a firearm "at the scene of a domestic violence incident involving a threat to human life or a 
physical assault."9 The original statute also defined domestic violence, abuse, and family 
household member. 10 

Statutes 1999, chapter 662, not pled by claimant, amended section 12028.5 to require law 
enforcement officers to take temporary custody of any firearm or other deadly weapon 11 at a· 
domestic violence 12 scene involving a threat to human life or a physical assault. Section 12028.5 
also includes definitions of domestic violence and abuse, and specifies a procedure for making 
the firearm or other deadly weapon available to the owner, or disposing of it. 

Statutes 2002, chapter 833 was double joined to Statutes. 2002, chapter 830, but only chapter 
833 amended section 12028.5 because it was chaptered last. 13 This amendment to section 
12028.5 pled by claimant adds "other lawful searches" (to preexisting plain sight or consensual 
search) during which law enforcement officers must confiscate firearms or other deadly weapons 

7 
Assembly Committee on Judiciary, Analysis of Assem. Bill No. 403 (1999-2000 Reg. Sess.) as 

amended on March 18, 1999, page 2. 
8 

Senate Committee on Public Safety, Analysis of Senate Bill No. 1265 (2001-2002 Reg. Sess.) 
as amended on April 2, 2002, page 4. 
9 Former Penal Code section 12028.5, subdivision (b) (Stats. 1984, ch. 901). 
10 

lbc definitions were amended by Statutes 1992, chapter 1136 and Statutes 1993, chapter 1098. 
These amendments were not pled by claimant, so staff makes no findings on them. 
11 

"Deadly weapon means any weapon, the possession or concealed carrying of which is 
prohibited by Section 12020." (Pen. Code,§ 12028.5, subd. (a)(3)). 
12 

Penal Code section 12028.5, subdivision (b). 
13 Government Code section 9605. 
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at the scene of a domestic violence incident. The amendment requires including on the receipt A 
for the confiscated firearm or weapon "the time limit for recovery as required by this section." 14 V 
It expands the maximum time the firearm or weapon can be held from 72 hours to five days (the 
minimum time remained 48 hours). 15 It also lengthens the time local government has to file a 
petition to determine whether the firearm or weapon should be returned, extending it from 30 to 
60 days after the seizure, or from 60 to 90 days with extensions. 16 In addition, the amendment 
lowered the standard of evidence needed to keep the firearm or weapon from being returned to 
the owner, from clear and convincing to a preponderance of evidence "that the return of the 
firearm or other deadly weapon would result in endangering the victim or the person reporting 
the assault or threat." 17 

. 

The 2002 amendment also added a provision requiring the court to order returning the firearm or 
weapon to the owner, and to award reasonable attorney's fees to the prevailing party if there is a 
petition for a second hearing, "unless it is shown by clear and convincing evidence that the return 
of the firearm or other deadly weapon would result in endangering the victim or the person 
reporting the assault or threat." 18 

Prior Commission Decisions 

CSM 4222: In 1987, the Commission approved a test claim on Penal Code section 13730, as 
. added by Statutes 1984, chapter 1609 (Domestic Violence Information). The parameters and 

guidelines for Domestic Violence Information authorize reimbursement for local law 
enforcement agencies for the "costs associated with the development of a Domestic Violence 
Incident Report form used to·record and report domestic violence calls," and "for the .writing of 
mandated reports which shall include domestic violence reports, incidents or crime reports 
directly related to the domestic violence incident." 

Beginning in fiscal year 1992-93, the Legislature suspended Penal Code section 13 730 (as added 
by Stats. 1984, ch. 1609) pursuant to Government Code section 17581. Suspending a statute 
means the Legislature assigns a zero-dollar appropriation to the program and makes it optional. 

CSM 96-362-01: In February 1998, the Commission considered a test claim on the 1995 
amendment to Penal Code section 13730 (Domestic Violence Training and Incident Reporting). 

In 1995, the Legislature amended Penal Code section 13730, subdivision (c) (Stats. 1995, ch. 
965) to require law enforcement agencies to include in the domestic violence incident report 
information relating to the use of alcohol or controlled substances by the alleged abuser, and any 
prior domestic violence responses to the same address. 

The Commission determined that the additional information on the domestic violence incident 
report was not mandated by the state because the suspension of the statute under Government 

14 Penal Code section 12028.5, subdivision (b). 
15 Ibid. 
16 Penal Code section 12028.5, subdivision (f). 
17 Ibid. 
18 Penal Code section 12028.5, subdivision G). 
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Code section 17581 made the completion of the incident report optional, so the additional 
information under the test claim statute came into play only after a local agency elected to 
complete the incident report. 

Based on the language of the suspension statute (Gov. Code, § 17581), the Commission 
determined, however, that during periods when the state operates without a budget, the original 
suspension of the mandate would not be in effect. Thus, for the periods when the state operates 
without a budget until the Budget Act is chaptered and makes the domestic violence incident 
reporting program optional under Government Code section 175 81, the Commission determined 
the activities required by the 1995 amendment to Penal Code section 13 730 are reimbursable. 

In 1998, Government Code section 17581 was amended to close the gap and continue the 
suspension of programs during periods when the state operates without a budget. 19 The 
Domestic Violence Information and Incident Reporting program has been suspended in every 
Budget Act since 1992 except for 2003-2004. 20 

. 

99-TC-08: The cunent test Claim was originally submitted as an amendment to (and severed 
from) test claim 99-TC-08, Crime Victims' Domestic Violence Incident Reports, which the 
Commission decided on May 29, 2003 (conected decision issued in September 2003)?1 The 
Commission found it had no jurisdiction over Penal Code section 13730 (Stats. 1984, ch. 1609, 
Stats. 1995, ch. 965) because it bad already adjudicated the statute in CSM 4222, Domestic 
Violence Information, and in CSM 96-362-01, Domestic Violence Training and Incident 
Reporting. The Commission also found that the mandate bad been suspended by the Legislature 
every year since 1992-1993, making the activities discretionary on the part of local government. 

Also decided in 99-TC-08 was Family Code section 6228 (Stats. 1999, ch. 1022), which the 
Commission found is a reimbursable mandate for storing domestic violence incident reports and 
face sheets for three years (Fam. Code, § 6228, subd. (e)). The Commission also found that 
section 6228 does not mandate or require local law enforcement agencies to prepare a domestic 
violence incident report or a face sheet, and that other activities related to providing the incident 
reports to victims were already required under Government Code section 6254 of the California 
Public Records Act, and were therefore not reimbursable. 

19 Government Code section 17581, subdivision (a), now states the following: "No local agency 
shall be required to implement or give effect to any statute or executive order, or portion thereof, 
during any fiscal year and the for the period immediately following that fiscal year for which the 
Budget Act has not been enacted for the subsequent fiscal year . .. "(Emphasis added.) 
20 2006-2007 Budget Act (Stats. 2006, cbs. 46 & 47) Item 8885-295-0001, Schedule (3) (aa); 
2005-2006 Budget Act (Stats. 2005, chs. 38 & 39) Item 8885-295-0001, Schedule {3) (hh); 2004-
2005 Budget Act (Stats. 2004, ch. 208) Item 9210-295-0001, Provision 3, Schedule (5); 2002-
2003 Budget Act (Stats. 2002, ch. 379), Item 9210-295-0001, Provision 3, Schedule (8); 2001-
2002 Budget Act (Stats: 2001, ch. 106), Item 210-295-0001, Provision 3, Schedule (8); 2000-
2001 Budget Act (Stats. 2000, ch. 52), Item 210-295-0001, Provision 3, Schedule (8); 1999-2000 
Budget Act (Stats. 1999, ch. 50), Item 210-295-0001, Provision 2, Schedule (8). 
21 To avoid confusing this test claim with the original Crime Victims' Domestic Violence Incident 
Reports, this test claim is renamed Crime Victims' Domestic Violence Incident Reports II. 
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Test claim 99-TC-08 did not include Penal Code section 12028.5, which is part of this claim. 

Claimant Position 

Claimant alleges that the test claim statutes impose a reimbursable state mandate under article 
XIII 8, section 6 of the California Constitution. Claimant requests reimbursement for local law 
enforcement agencies to do the following based on Statutes 200 I, chapter 483 that added 
subdivision (c)(3) to Penal Code section 13730: 22 

1. When "necessary, for the protection of the peace officer or other persons present, to 
inquire of the victim, the alleged abuser or both, whether a firearm or other deadly 
weapon was present at the location." 

2. To report if an inquiry was made "whether a firearm or other deadly weapon was present 
at the location, and, if there is an inquiry, whether the inquiry disclosed the presence of a 
firearm or other deadly weapon." 

3. To confiscate "[a]ny firearm or other deadly weapon discovered by an officer at the scene 
of a domestic violence incident ... pursuant to Section 12028.5" 

Claimant requests reimbursement for local law enforcement agencies to do the following based 
on Penal Code section 12028.5:23 

I. A peace officer " ... shall take temporary custody of any firearm or other deadly weapon 
in plain sight or discovered pursuant to a consensual or other lawful search as necessary 
for the protection of the peace officer or other persons present."(§ 12028.5 (b).) 

2. "Upon taking custody of a firearm or other deadly weapon, the officer shall give the 
owner or person who possessed the firearm a receipt. The receipt shall describe the 
firearm or other deadly weapon and list any identification or serial number on the 
firearm. The receipt shall indicate where the firearm or other deadly weapon can be 
recovered, the time limit for recovery as required by this section, and the date after which 
the owner or possessor can recover the firearm or other deadly weapon. (§ 12028.5 (b).) 

3. The confiscated" ... firearm or other deadly weapon shall be held [not less than] 48 
hours." (§ 12028.5 (b).) 

4. "[T]he firearm or other deadly weapon shall be made available to the owner or person 
who was in lawful possession [as specified] 48 hours after the seizure or as soon 
thereafter as possible, but no later than 5 business days after the seizure." (§ 12028.5 
(b).) 

5. A "peace officer, as defined in subdivisions (a) and (b) of Section 830.32, who takes 
custody of a firearm or deadly weapon pursuant to this section shall deliver the firearm 
within 24 hours to the city police department or county sheriffs office in the jurisdiction 
where the college or school is located." (§ 12028.5 (c).) 

22 Test Claim 02-TC-18, pages 2-3. 
23 Test Claim 02-TC-18, pages 7-10 
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6. Any "firearm or other deadly weapon that has been taken into custody that has been . 
stolen shall be restored to the lawful owner, as soon as its use for evidence has been 
served, upon his or her identification of the firearm or other deadly weapon and proof of 
ownership." (§ 12028.5 (d).) 

7. Any "firearm or other deadly weapon taken into custody and held by police, university 
police, or sheriffs department or by a marshal's office, by a peace officer of the 
Department of the California Highway Patrol, as defined ... for longer than 12 months 
and not recovered by the owner or person who has lawful possession at the time it was 
taken into custody, shall be considered a nuisance and sold or destroyed as provided in 
subdivision (c) of Section 12028." (§ 12028.5 (e).) 

8. "ln those cases in which a law enforcement agency has reasonable cause to believe that 
the return of a firearm or other deadly weapon would be likely to result in endangering 

_ the victim or the person reporting the assault or threat, the agency shall advise the owner 
of the firearm or other deadly weapon, and within 60 days of the date of seizure, initiate a 
petition in superior court to determine if the firearm or other deadly weapon should be 
returned." (§ 12028.5 (f).) 

9. "The law enforcement agency shall inform the owner or person who had lawful 
possession of the firearm or other deadly weapon, at the person's last known address by 
registered mail, return receipt requested, that he or she has 30 days from the date of 
receipt of the notice to respond to the court clerk to confirm his or her desire for a 
hearing, and that the failure to respond shall result in a default order forfeiting the 
confiscated firearn1 or other deadly weapon. For the purposes of this subdivision, the 
person's last known address shall be presumed to be the address provided to the law 
enforcement officer by that person at the time of the family violence incident. In the 
event the person whose firearm or other deadly weapon was seized does not reside at the 
last address provided to the agency, the agency shall make a diligent, good faith effort to 
learn the whereabouts of the person and to comply with these notification requirements." 
(§ 12028.5 (g).) 

I 0. Local law enforcement agencies and the district attorney shall participate in hearings " ... 
if the person requests a hearing" in which case, " ... the court clerk shall set a hearing no 
later than 30 days from receipt of that request. The court clerk shall notify the person, the 
law enforcement agency involved, and the district attorney of the date, time, and place of 
the hearing. Unless it is shown by a preponderance of the evidence that the return of the 
firearm or other deadly weapon would result in endangering the victim or the person 
reporting the assault or threat, the court shall order the return of the firearm or other 
deadly weapon and shall award reasonable attorney's fees to the prevailing party." 
(§ 12028.5 (h).) 

11. Local law enforcement agencies and the district attorney shall participate in hearings 
" ... [i]f there is a petition for a second hearing, and," ... unless it is shown by clear and 
convincing evidence that the return of the firearm or other deadly weapon would result in 
endangering the victim or the person reporting the assault or threat," the duty of local law 
enforcement agencies to" ... return of the firearm or other deadly weapon" and, as 
specified, pay" ... reasonable attorney's fees to the prevailing party." (§ 12028.5 (j).) 
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Claimant also requests reimbursement for local law enforcement agencies to, based on Family 
Code section 6228, to prepare and provide domestic violence incident reports for the 
"representatives" of domestic violence victims, as provided in statute.24 

Claimant alleges that the duty to provide requested domestic violence incident reports and face 
sheets to victims and their representatives under Family Code section 6228 is not excused even if 
the general duty to prepare such reports and face sheets under Statutes 1984, chapter 1609 is 
made optional by the Legislature's suspension of the mandate pursuant to Government Code 
section 17581. Claimant submits that it has no reasonable alternative but to prepare the incident 
report or face sheet. 

Claimant also submitted a declaration that it will incur "costs well in excess of $1,000 during the 
2002-03 fiscal year to implement" the test claim statutes.25 Another declaration includes the 
time required for the alleged activities: "on average, an additional 5 minutes to inquire of the 
victim whether a firearm or other deadly weapon is present, an additional 30 minutes to search 
for and obtain the weapon; an additional 5 minutes to report the results, and, where the weapon is 
confiscated pursuant to Penal Code Section 12028.5, an additional 90 minutes to perform" the 
duties listed in nos. 1-11 above. 26 

Claimant submitted comments concurring with the draft staff analysis. 

State Agency Position 

The Department of Finance, in comments filed August 20,2007, concurs in part with the draft 
staff analysis. Finance disagrees with the discussion of Penal Code 13 730, subdivision ( c )(3 ), 
and argues that the finding should conform to the Commission's decision in CSM-96-362-01. 
Finance also disagrees that activities in Penal Code section 12028.5, subdivisions (f) and (i), 
should be reimbursable because, according to Finance, they are discretionary. These comments 
are further detailed and addressed below. 

24 Test Claim 02-TC-18, pages 10-12. 
25 Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 1; Exhibit 9, Declaration 
of Wendy Watanabe, page 1. 
26 Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 2; Exhibit 9, Declaration 
of Wendy Watanabe, page 2. 
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Discussion 

The courts have found that article Xlll B, section 6 of the California Constitution27 reco~nizes 
the state constitutional restrictions on the powers of local government to tax and spend? "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose."29 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task.30 

In addition, the required activity or task must be new, constituting a "new progran1," or it must 
create a "higher level of service" over the previously required level of service.31 

The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.32 To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 

27 Article Xlll 8, section 6, subdivision (a), (as amended in Nov. 2004) provides: 

(a) Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the 
program or increased level of service, except that the Legislature may, but need 
not, provide a subvention of funds for the following mandates: (1) Legislative 
mandates requested by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates 
enacted prior to January I, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975. 

28 
Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 

30 Cal.4th 727, 735. 
29 

County ofSan Diego v. State of California (County ofSan Diego)(1997) 15 Cal.4th 68, 81. 
30 

Long Beach Un(fied School Dis/. v. State of California (1990) 225 Cal.App.3d !55, 174. 
31 

San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal. 3d 
830, 835-836 (Lucia Mar). 
32 

San Diego Unified School Dist., supra, 33 Cal. 4th 859, 874, (reaffirn1ing the test set out in 
County of Los Angeles v. State ofCalifornia (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Ca1.3d 830, 835.) 
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legislation. 33 A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public."34 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state. 35 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII 8, section 6.36 In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities."37 

Issue 1: Does Penal Code section 13730, as amended by Statutes 2001, chapter 483, 
constitute a reimbursable state-mandated program? 

Section 13 730 requires local law enforcement agencies to develop and complete incident report 
forms for all domestic violence calls. As stated in subdivision (c) "In all incidents of domestic 
violence, a report shall be written and shall be identified on the face of the report as a domestic 
violence incident." [Emphasis added.) The report is required to include notations of officer 
observations regarding (in subd. (c)(l)) whether the alleged abuser was under the influence of 

· alcohol or a controlled substance, and (in subd. (c)(2)) whether any law enfor,cement agency had 
previously responded to a domestic violence call at the same address involving the same alleged 
abuser or victim. 

It was amended (Stats. 2001, ch. 483) in subdivision (c)(3) to add the following to the form: 

A notation of whether the officer. or officers who responded to the domestic 
violence call found it necessary, for the protection of the peace officer or other 
persons present, to inquire of the victim, the alleged abuser, or both, whether a 
firearm or other deadly weapon was present at the location, and, if there is an 
inquiry, whether that inquiry disclosed the presence of a firearm or other deadly 
weapon. Any firearm or other deadly weapon discovered by an officer at the 
scene of a domestic violence incident shall be subject to confiscation pursuant to 
Section 12028.5. 

33 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Ca1.3d 830, 
835. 
34 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
35 County of Fresno v. State of California (1991) 53 Cal. 3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
36 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551,17552. 
37 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
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Read together, the plain language of subdivisions (c) and (c) (3) requires local law enforcement 
agencies to include this firearm information on the domestic violence incident report form. 
Moreover, it constitutes a program within the meaning of article XIII B, section 6 because it 
carries out the governmental function of providing a service to the public38 by adding 
information to the domestic violence incident report form. It is also an activity that is unique to 
local government. 

For a statute that had not been suspended by the Legislature, the above criteria would be enough 
to determine that the 2001 amendment is a state mandate subject to article XIII B, section 6. The 
1984 version of section 13 730 (Stats. 1984, ch. 1609) however, has been suspended by the 
Legislature. Thus, the issue is whether the 2001 requirement to include firearm and weapon 
information on the domestic violence incident form is a state mandate in light of the 
Legislature's annual budget-act suspension of Statutes 1984, chapter 1609. 

The 1984 version of section 13730, subdivision (c), includes the following sentence: "In all 
incidents of domestic violence, a report shall be written and shall be thus identified on the face of 
the report as a domestic violence incident." This was determined to be a reimbursable activity in 
the Commission's decision CSM 4222, as discussed above. 

As provided in Government Code section I 7 5 81, subdivisions (a) and (b), before suspending a 
statute, the following criteria must be met: 

(g) No local agency shall be required to implement"orgive effect to any stafilte-qr 
executive order, or portion Uiereof, during any fiscal year and for the periodlj 
immediately following that fiscal year_£~ ~-hi_c~_!_h: Bu~g~~ 
enacted for the sul:JsequenCfiscal year If all of tile followmg apply: · 

(I) ll1e statute or executive order, or _portion thereof, has_been determined by the 
Legislature, the commission, or any court to mandate a new rogram or higher · 
level of service requiring reimbursement of local agencies pursuant to ection 6 
of Article XIIIB of the California Constitution. 

(2) The statute or executive order, or portion thereof, or the commission's test 
claim number, has been sp_ecifically identified by the Legislature ~n the Budget 
Act for the fiscal year as beiilg one for which reimbursement is not provided for 
that fiscal year. 

(b) Notwithstanding any other provision oflaw, if a local agency elects to 
implement or give effect to a statute or executive order described in subdivision :'\ 
(a), the local age_ncy may assess fees to persons or entities which benefit from the~~\ · 
statute or executive order. Any fee assessed pursuant to this subdivision shall not \[ '~' \ ~ ' v 
exceed the costs reasonably borne by the local agency. P, C\ ~ . Q ) 

!h~ requirement in subdivision (c) of section 13730 to prepare a written domestic violence \ n \(\ \ U 
mc1dent report has been suspended each year,39 except for fiscal year 2003-2004,40 since fiscal V 

38 County of Los Angeles, supra, 43 Ca1.3d 46, 56. 
39 

2006-2007 Budget Act (Stats. 2006, cbs. 46 & 47) Item 8885-295-0001, Schedule (3) (aa); 
2005-2006 Budget Act (Stats. 2005, chs. 38 & 39) Item 8885-295-0001, Schedule (3) (hh); 2004-
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year 1992-1993. The Legislature specifically identified Statutes 1984, chapter 1609 in the 
~.dget-A_ct and assigned a zero dollar appropriation to it. By suspending Statutes 1984, chapter 

- 'lb09;-the..Cegislature made preparing the written dQmestic violence incident re ort form an 
optional activity'forJocal government. 

().~V··. ~ Statutes 1993, chapter 1230 added the following to subdivision (a) of section 13 730: "All 
1\J\ , \f domestic violence related calls for assistance shall be supporte · a written incident repo)t, as 

described in subdivision (c), identifying the domestic VIOlence incident is 1993 amen ment 
---.:\ has never been determined by the Legislature, the Commission, or any court to mandate a new 

""'( ~ program or htgher level of service requiring local agency reimbursement, as required by 
-~~-Code section 175~e~9~~:~endment is n~t eligible for suspension. 

This means, m-essence;-that'the provisions ofsuod!VlsiOn (c) lriS'e.:tiOn-l3230~uspended 
by the Budget Act, are permissive, but the plain language of the 1993 amendment requires-a 
written incident report for all domestic violence calls for assistance in subdivision (a). When 
statutory provisions conflict in this way, the Commission, like a court, relies on the following 
rule of statutory construction: "[W]hen two laws, upon the same subject, ~assed at different 
times, are inconsistent with each other, the one last passed must prevail." 1 Accordingly, the 
1993 amendment to subdivision (a) prevails over the suspension of subdivision (c).42 Thus, 
preexisting law requires that every domestic violence related call for assistance be supported 
with a written domestic violence incident report. Consequently, staff finds that including the 
fiream1 and weapon information in the domestic violence incident report form, as required by the 

001 amendment to Penal Code section 13730, subdivision (c), is state-mandated. 

Finance disagrees. In comments filed August 30, 2007, Finance argues that this conclusion is 
inconsistent with the Commission's February 1998 decision in the Domestic Violence Training 
and Incident Reporting test claim (CSM-96-362-01) in which the Commission found that 
additional information on the domestic violence incident report was not mandated because the 
suspension of the statute made completion of the incident report optional, so the additional 
information under the test claim statute came into play only after a local agency elected to 
complete the incident report. Finance indicates in its comments that the Commission's 1998 
decision "found that the 1993 amendment to Penal Code section 13730 (a), (Stats. 1993, ch. 
1230) 'merely clarifies' the reporting requirement of subdivision (c) rather than mandating a new 
or additional requirement" 

et Act (Stats. 2004, c 210-295-0001, Provision 3, Schedule (5); 2002-
2003 Budget c ats. 2002, ch. 379), Item 9210-295-0001, Provision 3, Schedule (8); 2001-
2002 Budget Act (Stats. 2001, ch. I 06), Item 210-295-0001, Provision 3, Schedule (8); 2000-
2001 Budget Act (Stats. 2000, ch. 52), Item 210-295-0001, Provision 3, Schedule (8); 1999-2000 
Budget Act (Stats. 1999, ch. 50), Item 210-295-0001, Provision 2, Schedule (8). 
40 2003-2004 Budget Act (Stats. 2003, ch. 157) Final Change Book, p.655, Item 9210-295-0001, 
Provision 3. 
41 People v. Kuhn (1963) 216 Cai.App.2d 695,700. 
42 This does not mean that the suspensions in the Budget Acts are idle acts of the Legislature, 
since there were other findings in the Commission's decision (CSM 4222) that are suspended. 
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Staff acknowledges that the analysis herein de arts from the 1998 Commission decision. 
However, the plain language of the 1993 amendment to Penal Co e sec Ion 0, subdivision 
(a), requires a written incident report for all domestic violence calls. This amendment has never 
been the subject of a test claim, has never been determined by the Legislature or any court to 
mandate a new program or higher level of service, and is not pled here. Thus, it has not met the 
requirements of Government Code section 17 581 to suspend a statute. 

Moreover, since 1953, the California Supreme Court has held that the failure of a quasi-judicial 
agency to consider and apply prior decisions on the same subject is not a violation of due process 
and does not constitute an arbitrary action by the agency.43 In Weiss v. State Board of 
Equalization, the plaintiffs brought mandamus proceedings to review the refusal of the State 
Board of Equalization to issue an off-sale beer and wine license at their premises. Plaintiffs 
contended that the action of the board was arbitrary and unreasonable because the board granted 
similar licenses to other businesses in the past. The California Supreme Court disagreed with the 
plaintiffs' contention and found that the board did not act arbitrarily. The Court stated: 

[P]laintiffs argument comes down to the contention that because the board may 
have erroneously granted licenses to be used near the school in the past it must 
continue its error and grant plaintiffs' application. That problem bas been 
discussed: Not only does due process permit omission of reasoned administrative 
opinions but it probably also permits substantial deviation from the principle of 
stare decisis. Like courts, agencies may overrule prior decisions or practices and 
may initiate new policy or law through adjudication. (Emphasis added.) 44 

In 1989, the Attorney General's Office issued an opinion, citing the Weiss case, agreeing that 
claims previously approved by the Commission have no precedential value. Rather, "[a]n 
agency may disregard its earlier decision, provided that its action is neither arbitrary nor 
unreasonable [citing Weiss, supra, 40 Ca1.2d. at 777].'"'5 While opinions ofthe Attorney General 
are not binding, they are entitled to great weight.46 

Staff finds, therefore, that existing law in Penal Code section 13730, subdivision (a), requires a 
written incident report for each domestic violence call. Therefore, including the firearm and 
weapon information in the domestic violence incident report form, as required by the 2001 
amendment to Penal Code section 13730, subdivision (c)(3), is state-mandated. 

The next issue is whether the provision in subdivision (c)(3) is a new program or higher level of 
service. To determine this, the test claim statute is compared. to the legal requirements in effect 
immediately before enacting the test claim statute.47 

· 

43 Weiss v. State Board of Equalization (1953) 40 Cal.2d 772,776-777. 
44 Jd. at page 776. 
45 72 Opinions of the California Attorney General 173, 178, footnote 2 (1989). 
46 Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214,227. 
47 

San Diego Unified School Dist., supra, 33 Ca1.4th 859, 878; Lucia Mar, supra, 44 Ca1.3d 830, 
835. 
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Although preexisting law required filing an incident report for all domestic violence incident­
related calls, as discussed above, preexisting law did not require the incident report to contain the 
following: · 

A notation of whether the officer or officers who responded to the domestic 
violence call found it necessary, for the protection of the peace officer or other 
persons present, to inquire of the victim, the alleged abuser, or both, whether a 
firearm or other deadly weapon was present at the location, and, if there is an 
inquiry, whether that inquiry disclosed the presence of a firearm or other deadly 
weapon. (Pen. Code,§ 13730, subd. (c)(3).) 

Therefore, staff finds that the following is a new program or higher level of service within the 
meaning of article XIII B, section 6: including on the domestic violence incident report form a 
notation of whether the ofiicer who responded to the domestic violence call found it necessary, 
for the protection of the peace officer or other persons present, to inquire of the victim, the 
alleged abuser, or both, whether a firearm or other deadly weapon was present at the location, 
and if there is an inquiry, whether that inquiry disclosed the presence of a firearm or other deadly 
weapon. 

The final issue is whether the 200 I amendment to section 13 73 0 imposes costs mandated by the 
state,48 and whether any statutory exceptions listed in Government Code section 17556 apply to 
the claim. Government Code section 17514 defines "cost mandated by the·state" as follows: 

[A ]ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January 1, 1975, 
which mandates a new program or higher level of service of an existing program 
within the meaning of Section 6 of Article XIII B of the California Constitution. 

ln the test claim exhibits,49 claimant declares that it will incur costs in excess of $1,000 during 
the 2002-2003 fiscal year to implement the claim statutes. 5° Therefore, staff finds that section 
13730, subdivision (c)(3) (Stats. 2001, ch. 483) imposes costs mandated by the state within the 
meaning of Government Code section 17514, and that no exceptions to reimbursement in 
Government Code section 17556 apply. 

All the elements having been met, staff finds that Penal Code section 13730, subdivision (c)(3), 
as amended (by Stats. 2001, ch. 483), is a reimbursable state-mandated program within the 
meaning of article XIII B, section 6 and Government Code section 17514, for all domestic 
violence-related calls for assistance, to include the following on the domestic violence incident 
report: A notation of whether the officer or officers who responded to the domestic violence call 
found it necessary, for the protection of the peace officer or other persons present, to inquire of 
the victim, the alleged abuser, or both, whether a firearm ·or other deadly weapon was present at 

48 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 

49 Test Claim 02-TC-18, Exhibit 8, declaration of Bernice K. Abram, and Exhibit 9, declaration 
of Wendy Watanabe. 
50 Government Code section 17564. 
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the location, and, if there is an inquiry, whether that inquiry disclosed the presence of a firearm 
or other deadly weapon. 

Issue 2: Does Family Code section 6228, as amended by Statutes 2002, chapter 377, 
constitute a reimbursable state-mandated program? 

Family Code section 6228 requires the local law enforcement agency to provide, without 
charging a fee, one COP. of a domestic violence incident re ort face sheet, or one copy of a 
domestic violence inci 1en~rt, or both, to a victim of domestic VJO ence. The test claim 
statute amended this seCtiOn to arso require providing a copy to the victim's representative if the 
vi£tim is deceased. The victim representative is defined as any of the following: 

(A) The surviving spouse. 
(B) A surviving child of the decedent who has attained 18 years of age. 
(C) A domestic partner, as defined in subdivision (a) of Section 297. 
(D) A surviving parent of the decedent. · 
(E) A surviving adult relative. 
(F) The public administrator if one has been appointed. 

Claimant alleges that section 6228 requires law enforcement agencies to prepare the incident 
report or face sheet. 

The plain language of family Code section 6228, however, does not mandate or require local 
law enforcement agencies to prepare a domestic violence incident report or a face sheet. Rather, 
the express language states that local law enforcement agencies "shall provide, without charging 
a fee, one copy of ~11 domestic violence incident report face sheets, one copy of all domestic 
violence incident reports, or both, to a victim of domestic violence, or to his or her representative 
if the victim is deceased, as defined in subdivision (g), upon request." [Emphasis added.] 

Therefore, staff finds that Family Code section 6228 is a state mai!.Qate for a local law 
enforcement agency to provide upon request, without charging a fee, one copy of the domestic 
violence incident report face sheet, or one copy of the domestic violence incident report, or both, 
to the victim's representative, as defined, if the victim is deceased. 

Doing so, however, is n~w program or higher level of service. 

The Public Records Act, in Government Code section 6254, subdivision (f) requires giving a 
-copy of a pol1ce report "to the victim of an incident or ari authorized representative thereof . .. " 

[Emphasis added.] And one California appellate court held, with respect to records oflaw 
enforcement investigations, that "\Vhile the general public is denied access to this information 
such is not true with respect to parties involved in the incident or others who have a proper 
interest in the subject matter."5 

. 

Moreover, subdivision (f) of Government Code section 6254 requires the following: 

[S)tate and local law enforcement agencies shall make public the following 
information, except to the extent that disclosure of a particular item of 
information would endanger the safety of a person involved in an investigation or 

51 Vallejos v. Cal[fornia Highway Patrol (1979) 89 Cal.App.3d 781, 786. 
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would endanger the successful completion of the investigation or a related 
investigation: 

( 1) The full name, current address, and occupation of every individual arrested by 
the agency, the individual's physical description ... , the time and date of arrest, 
the time and date of booking, the location of the arrest, the factual circumstances 
surr.ounding the arrest, ... all charges the individual is being held upon .... 

(2) Subject to the restrictions imposed by Section 841.5 of the Penal Code, the 
time, substance, and location of all complaints or requests for assistance received 
by an agency and the time and nature of the response thereto, including, to the 
extent the information regarding crimes alleged or committed or any other 
incident investigated is recorded, the time, date, and location of occurrence, ..... 

Because preexisting Government Code section 6254, subdivision (f), requires releasing the same 
information as the domestic violence incident report to persons who would be authorized 
representatives, staff finds that providing the report or face sheet to the authorized victim 
representative (as required by Fam. Code, § 6228) is not a new program or higher level of 
service within the meaning of article XIII B, section 6. 

Family Code section 6228 differs from the Public Records Act in one major aspect. Under the 
Public Records Act, local governments may charge a fee to-recover the costs of making the 
police report information available, whereas the test claim statute prohibits charging a fee for the 
information. 'Increased costs alone, however, without the test claim statute mandating a new 
program or higher level of service to the public does not require reimbursement under article 
XIII B, section 6. 52 

Accordingly, staff finds that Family Code section 6228 (Stats. 2002, ch. 377) does not constitute 
a new program or higher level of service for a local law enforcement agency to provide, without 
charging a fee, one copy of the domestic violence incident report face sheet, or one copy of the 
domestic violence incident report, or both, to the victim's representative, as defined, if the victim 
is deceased. 

Therefore, staff finds that that Family Code section 6228, as amended (Stats. 2002, ch. 377) is 
not a reimbursable state mandated program within the meaning of article XIII B, section 6 and 
Government Code section 17514. 

Issue 3: Docs Penal Code section 12028.5 constitute a reimbursable state-mandated 
program? 

This section describes the procedure for a law enforcement officer to confiscate a ftrearm or 
other deadly weapon at the scene of a domestic violence incident "involving a threat to human 
life or a physical assault"53 and describes the procedure for the destruction or return of the 

52 San Diego Unified School Dist., supra, 33 Ca\.4th 859, 877. Kern High School Dis/., supra, 
30 Cal.4th 727, 735. 
53 Penal Code section 12028.5, subdivision (b). 
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weapon. Although Section 12028.5 has been amended almost annually since 1984/4 claimant 
pled only the ).284 version (Stats. 1984, ch. 901 ), and the 2002 amendment (Stats. 2002, chs. 830 
& 833), so this analysis is limited to only those two versions of the statute. 55 

'l ~!:: ~~:e a;;;;~~~~tc~st~~/9:~a~~-i~~~b~~:i~~~i~Cb ~~~~~s~a~:~~~! ~eu~~~~:~~~~~:;.~e~:e hJ . 
because neither the 1999 amendment, nor any of the others before 2002 were pled by claimant, ~ \'1 
staff makes no findings on them. ~· 0 J.. o} 

A. Does Penal Co~e section 12028.5 (Stats. 1984, ch. 901) impose a state-mandated . a Y~q· 
program? . n1-- ~JJ-- t t>(l 

As originally enacted ·. ~ction 12028.5 read as follows: N(}l,' ~if\ OJ~ J.P'-S I /)'(' 
(a) As used in - -section, the following words have the following meanings:r56l 

(I) "Abuse" means intentionally or recklessly causing or attempting to cause 
bodily injury, or placing another person in reasonable apprehension of imminent 
serious bodily injury to himself, herself, or another. 

(2) "Domestic Violence" is abuse perpetrated against a family or household 
member. 

(3) "Family or household member" means a spouse, former spouse, parent, child, 
any other person related by consanguinity or affinity within the second degree, or 
any other person who regularly resides in the household, or who, within the last 
six months, regularly resided in the household. 

(b) A sheriff, undersheriff, deputy sheriff, or police officer of a city at the scene of 
a dom~stic violence incident involving a threat to human life or a physical assault ,,ay takje temporary custody of any firearm described in Section 12001 in plain 

·'~hnJf discovered pursuant to a consensual search as necessary for the protection 
of the peace officer or other persons present. Upon taking custody of a firearm, 
the officer shall give the owner or person who possessed the firearm a receipt. 

54 Statutes 1985, chapter 311, Statutes 1987, chapters 131 & 1362, Statutes 1989, chapters 850 
& 1.165, Statutes 1990, chapter 1695, Statutes 1991, chapter 866, Statutes 1992, chapters 163 
& 1136, Statutes 1993, chapters 219 & 1098, Statutes 1994, chapters 871 & 872, Statutes 1996, 
chapter 305, Statutes 1998, chapter 606, Statutes 1999, chapters 659 & 662, Statutes 2000, 
chapter 254. 
55 Subdivision (c) of section 12028.5 (as amended by Stats. 1999, ch. 659) requires a community 
college or school district peace officer who takes custody of a firearm or deadly weapon pursuant 
to this section to deliver it within 24 hours to the city police department or county sheriff's office 
in the jurisdiction where the college or school is located. Because there is no community college 
or school district claimant and college declaration alleging increased costs in this test claim, staff 
does not discuss or make any findings on this provision in subdivision (c). 
56 The definitions were amended by Statutes 1992, chapter 1136 and Statutes 1993, chapter 1 098. 
Staff makes no findings on those amendments. 
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The receipt shall describe the firearm and identification or serial number on the 
firearm. The receipt shall indicate where the firearm can be recovered and the 
date after which the owner or possessor can recover the firearm. No firearm shall 
be held less than 48 hours. If a firearm is not retained for use as evidence related 
to criminal charges brought as a result of the domestic violence incident or is not 
retained because it was illegally possessed, the firearm shall be made available to 
the owner or person who was in lawful possession 48 hours after the seizure or as 
soon thereafter as possible, but no later than 72 hours after the seizure. [Emphasis 
added.] 

(c) Any fiream1 which has been taken into custody which has been stolen shall be 
restored to the lawful owner, as soon as its use for evidence has been served, upon 
his or her identification of the firearm and proof of ownership. 

(d) Any firearm taken into custody and held by a police or sheriffs department 
for longer than 12 months and not recovered by the owner or person who has 
lawful possession at the time it was taken into custody, shall be considered a 
nuisance and sold or destroyed as provided in subdivision (c) of Section 12028. 

Because the plain language in subdivision (b) of the 1984 version is permissive as to taking 
custody of the firearm, staff finds that local agencies are not legally compelled to take custody of 
a firearm at the scene of a domestic violence incident involving a threat to human life or a 
physical assault. Staff also finds that local agencies are not practically compelled to take custody 

· of a firearm under those circumstances. The statute on its face does not imgose "certain and 
severe penalties such as double taxation or other draconian consequences" for not confiscating 
the firearm. And there is no evidence in the record that local agencies are practically compelled 
to confiscate the firearm. Rather, under the 1984 statute, taking a firearm at the scene of a 
domestic violence incident was a policy decision of the local agency. Therefore, staff finds that 
confiscating the firearm under the circumstances described in subdivision (b) of section 12028.5 
(Stats. 1984, ch. 901) is not a state mandate. 

As to the remaining downstream activities in the 1984 statute, the issue is whether they are state 
mandated (e.g., giving a receipt, holding the weapon for 48 to 72 hours, returning it to the owner 

· if stolen, and final disposal if unclaimed) if the triggering event is not state mandated. 

In the Kern High School Dist. case, 58 the California Supreme Court considered whether school 
districts have a right to reimbursement for costs in complying with statutory notice and agenda 

· requirements for various education-related programs that are funded by the state and federal 
government. The court held that in eight of the nine programs at issue, the claimants were not 
entitled to reimbursement for notice and agenda costs because district participation in the 
underlying program was voluntary. As the court stated, "if a school district elects to participate 
in or continue participation in any underlying voluntary education-related funded program, the 

57 Kern High School Dist., supra, 30 Cal.4th 727, 751. In another part of the opinion, the court 
stated an example of practical compulsion as a substantial penalty (independent of the program 
funds at issue) for not complying with the statute. (!d. at p. 731 ). 

58 !d.. 
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8 district's obligation to comply with the notice and agenda requirement related to that program 
does not constitute a reimbursable mandate."59 

Therefore, based on the plain language of the statute and the reasoning in Kern High School 
Dis/., staff finds that there is no legal compulsion in section 12028.5, as added by Statutes 1984, 
chapter 901, for law enforcement officer to perform the downstream activities related to 
confiscating a firearm at a domestic violence scene (e.g., giving a receipt, holding the weapon for 
48 to 72 hours, returning it to the owner if stolen, and final disposal if unclaimed). Absent any 
evidence in the record, staff also finds that there is no practical compulsion to perform these 
activities. Therefore, staff finds that section 12028.5, as added by Statutes 1984, chapter 901, is 
not a state-mandated program within the meaning of article XIII B, section 6 of the California 
Constitution. 

B. Does Penal Code section 12028.5 (Stats. 2002, ch. 833) impose a state-mandated new 
program or higher level of service? 

We begin by summarizing the 2002 amendments to section 12028.5 (Stats. 2002, ch. 833, § 1.5). 
Subdivision (b) was amended as follows: 

[Law enforcement officers] shall take temporary custody of any firearm or other 
deadly weapon in plain sight or discovered pursuant to a consensual or other 
lawful search as necessary for the protection of the peace officer or other persons 
present. Upon taking custody of a firearm, the officer shall give the owner or 
person who possessed the firearm a receipt. The receipt shall describe the firearm 
and identification or serial number on the firearm. The receipt shall indicate 
where the firearm can be recovered. and the time limit for recoverv as required by 
this section, and the date after which the owner or possessor can recover the 
firearm. No firearm or other deadly weapon shall be held less than 48 hours. 
Except as provided in subdivision ill, if a firearm or other deadly weapon is not 
retained for use as evidence related to criminal charges brought as a result of the 
domestic violence incident or is not retained because it was illegally possessed, 
the firearm or other deadly weapon shall be made available to the owner or person 
who was in lawful possession 48 hours after the seizure or as soon thereafter as 
possible, but no later than 72 hotlfs 5 business davs after the seizure. In any civil 
action or proceeding for the return of firearms or ammunition or other deadly 
weapon seized by any state or local law enforcement agency and not returned 
within 72 hot1rs 5 business days following the initial seizure, except as provided 
in subdivision .(Q), the court shall allow reasonable attorney's fees to the 
prevailing party. 

Subdivision (f) was amended to extend law enforcement deadlines as follows: 

ln those cases wfiere in which a law enforcement agency has reasonable cause to 
believe that the return of a firearm or other deadly weapon would be likely to 
result in endangering the victim or the person reporting the assault or threat, the 
agency shall advise the owner of the firearm or other deadly weapon, and within 

59 Jd. at page 743. Emphasis in original. 
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~ 60 days of the date of seizure, initiate a petition in superior court to determine 
ifthe firearm or other deadly weapon should be returned. The law enforcement 
agency may make an ex parte application stating good cause for an order 
extending the time to file a petition. Including any extension oftime granted in 
response to an ex parte request, a petition must be filed within 4Q 90 days of the 
date of seizure of the firearm or other deadly weapon. 

Subdivision (h) was amended to lower the standard of proof required to prevent owners from 
recovering their firearms or weapons, as follows: 

If the person requests a hearing, the court clerk shall set a hearing no later than 30 
days from receipt of that request. The court clerk shall notif-y the person, the law 
enforcement agency involved, and the district attorney of the date, time, and place 
of the hearing. Unless it is shown by olear and convinoing a preponderance ofthe 
evidence that the return of the firearm or other deadly weapon would result in 
endangering the victim or the person reporting the assault or threat, the court shall 
order the return of the firearm or other deadly weapon and shall award reasonable 
attorney's fees to the prevailing party. 

Subdivision G) authorizes the person to petition the court a second time if the court does not 
order the return of the firearm or other deadly weapon to the owner or person who had lawful 
possession. The 2002 amendment added the following: · 

If, at the hearing, the court does not order the return of the firearm or other deadly 
weapon to 'the owner or person who had lawful possession, that person may 
petition the court for a second hearing within 12 months from the date of the 
initial hearing. If there is a petition for a second hearing. unless it is shown by 
clear and convincing evidence that the return of the firearm or other deadly 
weapon would result in endangering the victim or the person reporting the assault 
or threat, the court shall order the return of the firearm or other deadly weapon 
and shall award reasonable attornev's fees to the prevailing party. If the owner or 
person who had lawful possession does not petition the court within this 12-month 
period for a second hearing or is unsuccessful at the second hearing in gaining 
return of the firearm or other deadly weapon, the firearm or other deadly weapon 
may be disposed of as provided in Section 12028. 

As a preliminary matter, staff finds that section 12028.5 constitutes a program within the 
meaning of article Xlll B, section 6 because firearm or weapon confiscation is a governmental 
service to the public, in that it is done "as necessary for the protection of the peace officer or 
other persons present."60 

1. Firearms or other deadly weapons taken in plain si!,!ht or durin~: a consensual search 

Amending the receipt for confiscated weapon: Penal Code section 12028.5, subdivision (b) 
requires law enforcement, on taking custody of the firearm or other deadly weapon at the scene 
of a domestic violence incident, to give the owner or person in possession a receipt. The receipt 
describes the firearm or deadly. weapon and lists any identification or serial number on the 

60 Penal Code section 12028.5, subdivision (b). 
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firearm, and indicates where the firearm or weapon can be recovered, and the date after which 
the owner or possessor can recover it (Pen. Code,§ 12028.5, subd. (b)). The 2002 amendment 
requires the receipt to include information regarding "the time limit for recovery as required by 
thissectwn." 

Adding "the time limit for recovery as required by this section" to the information on the receipt 
is a new requirement. As such, staff finds that this is a state mandate, and a new program or 
higher level of service for Jaw enforcement to make a one-time amendment to the receipt to 
include this information for a firearm or other deadly weapon confiscated at the scene of a 
domestic violence incident. (Pen. Code,§ 12028.5, subd. (b), Stats. 2002, ch. 833.)). 

Extending the period to make the ftrearm or weapon available after seizure: Subdivision (b) of 
section 12028.5 was amended further as follows: 

Except as provided in subdivision ill, 161 1 if a firearm or other deadly weapon is 
not retained for use as evidence related to criminal charges brought as a result of 
the domestic violence incident or is not retained because it was illegally 
possessed, the firearm or other deadly weapon shall be made available to the 
owner or person who was in lawful possession 48 hours after the seizure or as 
soon thereafter as possible, but no later than 72 hol:lfs 5 business days after the 
seizure. ln any civil action or proceeding for the return of firearms or ammunition 
or other deadly weapon seized by any state or local Jaw enforcement agency and 
not returned within 72 hours 5 business days following the initial seizure, except 
as provided in subdivision@, the court shall allow reasonable attorney's fees to 
the prevailing party. 

Preexisting law (before the 2002 amendment) required making the firearm or weapon available 
to the owner or person in lawful possession 48 hours after seizure or as soon thereafter as 
possible, but no later than 72 hours after the seizure. Staff finds that extending the period before 
a firearm or other deadly weapon may be made available from 72 hours to five business days 
does not mandate a new program or higher level of service. Although this may result in longer 
storage of the firearm or weapon, the storage is at the discretion of the local agency since nothing 
prevents making the firearm available within the 48 hours after seizure. Therefore, staff finds 
that this amendment does not mandate a new activity on a local agency within the meaning of 
article XIII B, section 6. 

Extending the time to initiate a petition in court to determine if weapon should be returned: 
Subdivision (f) was amended by Statutes 2002, chapter 833 to extend law enforcement deadlines 
as follows: 

61 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement 
agency to initiate a petition in superior court to dctern1ine if the firearm or other deadly weapon 
should be returned in cases "in which a law enforcement agency has reasonable cause to believe 
that the return of a firearm or other deadly weapon would be likely to result in endangering the 
victim or the person reporting the assault or threat." This provision also requires notifying the 
owner. 
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In those cases ~ in which a law enforcement agency has reasonable cause to 
believe that the return of a firearm or other deadly weapon would be likely to 
result in endangering the victim or the person reporting the assault or threat, the 
agency shall advise the owner of the firearm or other deadly weapon, and within 
Ml 60 days of the date of seizure, initiate a petition in superior court to determine 
if the firearm or other deadly weapon should be returned. The law enforcement 
agency may make an ex parte application stating good cause for an order 
extending the time to file a petition. Including any extension of time granted in 
response to an ex parte request, a petition must be filed within -60 90 days of the 
date of seizure of the firearm or other deadly weapon. 

Staff finds that the 2002 amendment increasing the time from 30 to 60 days to initiate a petition, 
and from 60 to 90 days if the court grants an extension to file the petition, does not mandate a 
new program or higher level of service because the amendment gives the local law enforcement 
agency more time than in preexisting law to initiate the petition, but does not require a new 
activity of a local agency. 

Lowering the standard of evidence to deny returning the firearm or weapon: Subdivision (h) of 
section 12028.5 was amended by the test claim statute to lower the standard of proof required to 
prevent owners from recovering their firearms or weapons, as follows: 

If the person requests a hearing, the court clerk shall set a hearing no later than 30 
days from receipt of that request. The court clerk shall notify the person, the law 
enforcement agency involved, and the district attorney of the date, time, and place 
of the hearing. Unless it is shown by eleB:f !llid eorwiAeiHg a preponderance of the 
evidence that the return of the firearm or other deadly weapon would result in 
endangering the victim or the person reporting the assault or threat, the court shall 
order the return of the firearm or other deadly weapon and shall award reasonable 
attorney's fees to the prevailing party. 

Staff finds that the 2002 amendment does not mandate a new program or higher level of service. 
The amendment lowers the standard of proof from clear and convincing to a preponderance of 
the evidence that the local government is required to show in order to keep the firearm or 
weapon from being returned to the owner. This amendment does not, however, require a new 
activity of the local agency, or increase the level service for an existing activity. Therefore, staff 
finds that the 2002 amendment to subdivision (h) that lowers the standard of proof does not 
mandate a new program or higher level of service. 

Petition for second hearing and attorney's fees: Subdivision G) states (with the 2002 amendments 
shown) the following: 

If, at the hearing, the court does not order the return of the firearm or other deadly 
weapon to the owner or person who had lawful possession, that person may 
petition the court for a second hearing within 12 months from the date of the 
initial hearing. If there js a petition for a second hearing unless it is shown by 
clear and convincing evidence that the return of the firearm or other deadly 
weapon would result in endangering the victim or the person reporting the assault 
or threat. the court shall order the return of the firearm or other deadly weapon 
and shall award reasonable attorney's fees to the prevailing party Ifthe owner or 
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person who had lawful possession does not petition the court within this 12-month 
period for a second hearing or is unsuccessful at the second hearing in gaining 
return of the firearm or other deadly weapon, the firearm or other deadly weapon 
may be disposed of as provided in Section 12028. 

Although this provision in subdivision G) does not expressly contain mandatory language; the 
local agency would have a duty to respond to the owner's petition to return the firearm or 
weapon if the facts present themselves. Subdivision (f) ofsection 12028.5 requires the local 
agency to file the petition to prevent the return of the firearm if "a law enforcement agency has 
reasonable cause to believe that the return of a firearm or other deadly weapon would be likely to 
result in endangering the victim or the person reporting the assault or threat." This statutory duty 
in (f) to keep the weapon from being returned to someone dangerous carries over to the petition 
for a second hearing in subdivision G). This is consistent with the general duty of local law 
enforcement and district attorneys to protect the public.62 Therefore, in cases where the firearm 
or weapon owner petitions for a second hearing within 12 months of the date of the initial 
hearing, staff finds that it is a state mandate for the local agency to show by clear and convincing 
evidence that the return of the firearm or other deadly weapon would result in endangering the 
victim or the person reporting the assault or threat. 

As to attorney's fees, staff also finds that it is a mandate, since the court is required to impose 
them, and the local agency is required to pay them, if it docs not prevail in keeping the firearm or 
other deadly weapon from being returned to the owner or person who was in lawful possession 
after the second petition. Therefore, staff finds that paying the attorney's fees in subdivision G) 
to the prevailing party is a state mandate upon order of the court. 

Preexisting law (before the 2002 amendment) authorizes the owner or person in possession to 
petition the court a second time for return of the firearm or other deadly weapon. Preexisting law 
also authorizes local law enforcement to dispose of the firearm or other deadly weapon if the 
person does not petition the court or is unsuccessful at the second hearing in gaining the return of 
the firearm or other deadly weapon. Preexisting law did not, however, require a local 
government to show by clear and convincing evidence that the return of the firearm or other 
deadly weapon would result in endangering the victim or the person reporting the assault or 
threat, nor did it require the local agency to pay attorney's fees on order of the court. Therefore, 
!fthe fa~ts so ~i~tate, staff finds that ~hcse activities are a new program or higher level ofs~rvic1 
1fthere IS a petitiOn for a second heanng for firearms or other deadly weapons confiscated m 
plain sight or during a consensual search. -

2. Firearms or other deadly weapons taken during "other lawful searches" 

Firearm or weapon seizure: The 2002 amendment to section 12028.5 (Stats. 2002, ch. 833, § 1.5) 
adds the following underlined text to subdivision (b): 

[Law enforcement officers] shall take temporary custody of any firearn1 or other 
deadly weapon in plain sight or discovered pursuant to a consensual or other 
liDYfu.l search as necessary for the protection of the peace officer or other persons 
present. 

62 Fagan v. Superior Court (2003) 111 Cal.App.4th 607, 615. 
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Sponsored by the City of Santa Rosa, the legislative history of this amendment indicates that its 
purpose was "to add any "lawful" search to the existin " lain · consensual" search 
required in domestic VIO ence circumstances for the mandated seizure of firearms and 

"·VtJ} 0 weapons."63 Adding "any lawful search" to the consensual or lain si ht searches alread in the 
W .',J.~ statute means that firearm or weapon confiscation is no a so required for searches incident to 

, M 
~ . \'- arrest, or of people the officer has legal cause to arrest, or searches pursuant to a warrant, or 
" 

0 
(}J searches based on statements of persons who do not have authority to consent but have indicated 

':.J- to law enforcement that a weapon is present at the scene. 65 

Staff finds that the plain language of this subdivision mandates a law enforcement officer at a 
domestic violence scene involving a threat to human life or a physical assault to take temporary 
custody of any firearm or other deadly weapon during an "other lawful search" as necessary for 
the protection ofthe peace officer or other persons present (Pen. Code,§ 12028.5, subd. (b)). 

Adding "or other lawful search" to subdivision (b) also creates a new program or higher level of 
service by increasing the quantity of searches during which taking temporary custody of the 
weapon is required. Adding "other lawful search" to the statute means that firearm or weapon 
confiscation is now also required for searches incident to arrest, or of people the officer has legal 
cause to arrest,66 or searches pursuant to a warrant, or searches based on statements of persons 
who do not have authority to consent but have indicated to law enforcement that a weapon is 
present at the scene.67 

. 

Therefore, staff finds that Penal Code section 12028.5, subdivision (b), is a new program or 
higher level of service for law enforcement to take temporary custody of a firearm or other 
deadly weapon at a scene of domestic violence, as defined in section 12028.5, subdivision (a), if 
the firearm or weapon is confiscated during an ~'other lawful search." 

The remainder of the analysis of section 12028.5 is limited to conditions of"other lawful 
searches" which, for purposes of this analysis, is defined as searches that are not plain sight or 
consensual. 

Give receipt for confiscated weapon: The next activity in Penal Code section 12028.5, 
subdivision (b) is, upon taking custody of the firearm or deadly weapon at the scene of domestic 
violence, giving the owner or person in possession a receipt for the item. The receipt describes 
the firearm or deadly weapon and lists any identification or serial number on the firearm, and 
indicates where the firearm or weapon can be recovered, the time limit for recovery, and the date 
after which the owner or possessor can recover it (Pen. Code, § 12028.5, subd. (b)). Based on 

63 Senate Committee on Public Safety, Analysis of Sen. Bill No. 1807 (2001-2002 Reg. Sess.) as 
introduced, page 2. 
64 Penal Code section 833. 
65 Senate Committee on Public Safety, Analysis of Sen. Bill No. 1807 (200 1-2002 Reg. Sess.) as 
introduced, page 6. 
66 Penal Code section 833. 
67 Senate Committee on Public Safety, Analysis of Sen. Bill No. 1807 (2001-2002 Reg. Sess.) as 
introduced, page 6. 
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the plain language of this provision, staff finds that giving a receipt to the owner or person in 
lawful possession of the firearm or other deadly weapon, with contents as specified, is a state 
mandate. 

Preexisting law requires, when a weapon or personal property is taken from an arrested person, 
giving a receipt to the person for the property taken.6 And there is a similar requirement for 
arrested persons for property alleged to have been stolen or embezzled.69 Although these statutes 
indicate that law enforcement officers have a longstanding duty to give a receipt to arrested 

. persons for confiscated property, the receipt requirement for weapons taken at the scene of a 
domestic violence incident in the test claim statute is different in that more detail is required 
regarding the firearm or other deadly weapon seized. 

Staff finds that the entire content of the receipt is a new program or higher level of service for 
other lawful searches, because no confiscation or receipt was required for those searches under 
preexisting law. 

Therefore, staff finds that, upon taking custody of the firearm or other deadly weapon at the 
scene of domestic violence during any other lawful search, it is a new prof:,rram or higher level of 
service to give the owner or person in possession a receipt for the firearm or other deadly 
weapon. The receipt must contain a description of the firearm or deadly weapon and list any 
identification or serial number on the firearni., and must indicate where the firearm or weapon 
can be recovered, the time limit for recovery, and the date after which the owner or possessor can 
recover it. (Pen. Code, § 12028.5, subd. (b)). 

Hold and make firearm or weapon available to owner: Subdivision (b) requires local law 
enforcement to make the firearm or other deadly weapon available to the owner or person who 
was in lawful possession 48 hours after seizure or as soon as possible, but "no later than five 
business days" following the seizure (Pen. Code,§ 12028.5, subd. (b)). Returning the firearm or 
weapon is not required if it is retained for use as evidence related to criminal charges as a result . 
of domestic violence incident, or it is retained because it was illegally possessed, or if the law 
enforcement agency files a petition to prevent returning the firearm or weapon because the 
agency has reasonable cause to believe the return would endanger the victim or person reporting 
the assault. Staff finds that, based on the language in subdivision (b), it is a state mandate to 
make the firearm or other deadly weapon available to the owner or person who was in lawful 
possession between 48 hours and five business days after the seizure. 

Preexisting law did not require holding firearms or other deadly weapons for weapons seized 
under section 12028.5 during other lawful searches. 

Staff finds, therefore, it is a new program or higher level of service for local law enforcement, for 
firearms or other deadly weapons confiscated during any other lawful search, to make the 
fireann or other deadly weapon available to the owner or person who was in lawful possession 
48 hours after seizure or as soon as possible, but no later than five business days following the 
seizure (Pen. Code,§ 12028.5, subd. (b)). This finding does not apply if the firearm or other 

68 Penal Code section 4003. 
69 Penal Code section 1412. This apparently refers to property, alleged to have been stolen or 
embezzled (see Pen. Code, § 1407). 
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deadly weapon confiscated is retained for use as evidence related to criminal charges as a result 
of domestic violence incident, or is retained because it was illegally possessed, or is retained 
because of a court petition filed pursuant to subdivision (f) of section 12028.5.70 

Return stolen firearm: Subdivision (d) of section 12028.5 requires any stolen firearm or other 
deadly weapon to be returned to its lawful owner, as soon as its use for evidence has been served, 
upon proof of ownership. Staff finds that the plain language of subdivision (d) makes this 
provision a state mandate to return a stolen firearm. 

Preexisting law, in Penal Code sections 1407 and 1408, requires stolen property in the custody of 
a peace officer to be returned to its owner "on the application of the owner and on satisfactory 
proof of his ownership of the property." More specifically, preexisting Penal Code section 
12028, subdivisions (c) and (f) require returning a stolen firearm to its owner. 

Because returning a stolen firearm or weapon to its owner is a preexisting duty of law. 
enforcement, regardless of the type of search under which it is confiscated, staff finds that 
returning a stolen firearm or other deadly weapon to its owner is not a new program or higher 
level of service. 

Dispose of firearm or weapon: Subdivision (e) of Penal Code section 12028.5 requires: 

Any firearm or other deadly weapon taken into custody and held by ... [law 
enforcement] for longer than 12 months and not recovered by the owner or person 
in lawful possession at the time it was taken into custody, shall be considered a 
nuisance and sold or destroyed as provided in subdivision (c) of Section 12028.1711 
Firearms or other deadly weapons not recovered within 12 months due to an 
extended hearing process as provided in subdivision G), are not subject to 
destruction until the court issues a decision, and then only if the court does not 
order the return of the firearm or other deadly weapon to the owner. 

Staff finds that the plain language in the first sentence of subdivision (e) makes it a state mandate 
to sell or destroy a firearm held for longer than 12 months as specified. The second sentence 
regarding firearms or weapons not recovered "due to an extended hearing process" prevent 
destruction of the firearm or weapon until the court issues a decision on a second petition to 
prevent the return of the firearm or other deadly weapon as specified in subdivision G). 
Subdivision G), as discussed below, authorizes destruction of the firearm or other deadly weapon 
after the petition process is complete and the court does not order the firearm or other deadly 
weapon returned to the owner or person in lawful possession. 

70 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement 
agency to initiate a petition in superior court to determine if the firearm or other deadly weapon 
should be returned in cases "in which a law enforcement agency has reasonable cause to believe 
that the return of a firearm or other deadly weapon would be likely to result in endangering the 
victim or the person reporting the assault or threat." This provision also requires notifying the 

owner. 
71 Section 12028, subdivision (c) requires specified weapons to be surrendered to law 
enforcement and authorizes disposal of them by sale at public auction or (in subd. (d)) by 
destruction. 
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Preexisting law did not require firearms or other deadly weapons confiscated, at the scene of a 
domestic violence incident involving a threat to human life or a physical assault, during any 
other lawful search, and held for 12 months, to be sold or destroyed as provided in subdivision 
(c) of section 12028. Therefore, staff finds that this activity is a new program or higher level of 
serviCe. 

Advise owner and petition court: Subdivision (f) of section 12028.5 states in part: 

In those cases in which a law enforcement agency has reasonable cause to believe 
that the return of a firearn1 or other deadly weapon would be likely to result in 
endangering the victim or the person reporting the assault or threat, the agency 
shall advise the owner of the firearm or other deadly weapon, and within 60 days 
of the date of seizure, initiate a petition in superior court to determine if the 
firearm or other deadly weapon should be returned. 

Because of the plain language of this subdivision, staff finds that this is a state mandate to notify 
the owner and petition the court as specified if the agency bas reasonable cause to believe that 
the return of the firearm or other deadly weapon would be likely to result in endangering the 
victim or the person reporting the assault or threat. 

Preexisting law did not require notice to the owner or the initiation of a court petition in cases 
where a firearm or other deadly weapon was taken at the scene of a domestic violence incident 
during any other lawful search. 

Therefore, staff finds that it is a new program or higher level of service, for firearms or other 
deadly weapons confiscated during any other lawful search, if the law enforcement agency bas 
reasonable cause to believe that the return of a firearm or other deadly weapon would be likely to 
result in endangering the victim or the person reporting the assault or threat, for a local Jaw 
enforcement agency to advise the owner of the fiream1 or other dead\ y weapon, and within 60 
days of the date of seizure (or 90 days if an extension is granted) to initiate a petition in superior 
court to determine if the firearm or other dead\ y weapon should be returned. 

Ex parte application: Subdivision (f) of section 12028.5 also states in part: 

The law enforcement agency may make an ex parte application stating good cause 
for an order extending the time to file a petition. Including any extension of time 
granted in response to an ex parte request, a petition must be filed within 90 days 
of the date of seizure of the fire ann or other deadly weapon. 

The Department of.Finance, in comments filed August 30, 2007, argues that the language that 
the local agency "may make an ex parte application stating good cause for an order extending the 
·me to file a petition" in subdivision ( is ermissive and this is therefore not a state mandate. 

Staff finds that, base on its plain language, this ex parte application provision in subdivision (f) 
is discretionary and not a state man 

Notify owner: Subdivision (g) of section 12028.5 requires the Jaw enforcement agency to inform 
the owner or person who had lawful possession of the firearm or other deadly weapon, at that 
person's last known address by registered mail, return receipt requested, that he or she has 30 
days from the date of receipt of the notice to respond to the court clerk to confirm his or her 
desire for a hearing, and that the failure to respond shall result in a default order forfeiting the 
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confiscated firearm or other deadly weapon. The agency is also required, if the person whose 
firearm or other deadly weapon was seized does not reside at the last address provided to the 
agency, to make a diligent, good faith effort to learn the whereabouts of the person and to 
comply with the notification requirements in subdivision (g). Staff finds that the plain language 
of subdivision (g) requires these activities, so the owner notification and effort to learn the 
owner's whereabouts, as specified, impose a state mandate. 

Preexisting law did not require these activities. Therefore, staff finds that it is a new program or 
higher level of service for firearms or other deadly weapons_confiscated during any other lawful 
search, for a law enforcement agency to inform the owner or person who had lawful possession 
of the firearm or other deadly weapon, at that person's last known address by registered mail, 
return receipt requested, that he or she has 30 days from the date of receipt of the notice to 
respond to the court clerk to confirm his or her desire for a hearing, and that the failure to 
respond shall result in a default order forfeiting the confiscated firearm or other deadly weapon. 

It is also a new program or higher level of service, for firearms or other deadly weapons 
confiscated during any other lawful search, if the owner or possessor whose firearm or other 
deadly weapon was seized does not reside at the last address provided to the law enforcement 
agency, for the agency to make a diligent, good faith effort to learn the whereabouts of the owner 
or possessor and to comply with the notification requirements in subdivision (g) of section 
12028.5. 

Court hearing and attorney's fees: Subdivision (h) requires the court clerk, if the owner or 
possessor of the firearm or weapon requests a hearing, to set a hearing no later than 30 days from 
the receipt of the request, and requires the clerk to notify the owner or possessor, law 
enforcement agency, and district attorney of the date, time and place of the hearing. If the owner A, 
or possessor requests a hearing, the local agency must show by a preponderance of evidence that W' 
the return of the firearm or other deadly weapon would result in endangering the victim or the 
person reporting the assault or threat. The court is required to award attorney's fees to the 
prevailing party. 

Although the language in subdivision (h) for this activity is not expressly mandatory, law 
enforcement and district attorneys have a duty to make this showing regarding return of the 
firearm or weapon ifthe facts present themselves. Subdivision (f) of section 12028.5 requires 
the local agency to file the petition to prevent the return of the firearm if "a law enforcement 
agency has reasonable cause to believe that the return of a firearm or other deadly weapon would 
be likely to result in endangering the victim or the person reporting the assault or threat." If the 
owner requests a hearing, the duty in subdivision (f) to file the petition is extended to responding 
to the request for a hearing in subdivision (h). Therefore, staff finds that making the showing by 
a preponderance of the evidence regarding the return of the weapon is a state mandate. 

As to awarding attorney's fees, staff also finds that is a mandate, since the court is required to 
impose them, and the local agency is required to pay them, if it does not prevail in keeping the 
firearm or other deadly weapon from being returned to the owner or person who was in lawful 
possession. Therefore, staff finds that paying the attorney's fees in subdivision (h) to the 
prevailing party is a state mandate upon order of the court. 

Because this was not previously required for firearms or weapons confiscated at a scene of 
domestic violence during any other lawful search, staff also finds that this provision is a new 
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program or higher level of service. Specifically, for firearms or other deadly weapons 
confiscated during any other lawful search, staff finds that it is a new program or higher level of 
service to show at a hearing by a preponderance of evidence that the return of the firearm or 
other deadly weapon would result in endangering the victim or the person reporting the assault or 
threat. Staff also finds, since it was not previously required for any other lawful search, that it is 
a new program or higher level of service for the local agency to pay attorney's fees to the owner 
or person in lawful possession if the court orders the firearm or other deadly weapon returned to 
the owner or person who was in lawful possession (Pen. Code,§ 12028.5, subd. (h.). 

Petition for default and disposal of firearm or weapon: Subdivision (i) states that if the person 
does not request a hearing or does not respond within 30 days of receipt of the notice, the local 
law enforcement agency may file a petition for an order of default and to dispose of the fiream1 
or other deadly weapon as provided in section 12028. 

Staff finds that subdivision (i) is a state mandate to file the default petition, as an extension of the 
agency's duty in subdivision (f) to petition the court to not return the firearm or other deadly 
weapon if it "has reasonable cause to believe that the return of a firearm or other deadly weapon 
would .be likely to result in endangering the victim or the person reportin the assaul or threat." 

n its August 30 comments on the draft staff analysis, Finance argues that filing a petition for an 
order of default is discretionary because the statute states that the local agency may do so, but 
does not require filing the petition. According to Finance, if no default etition is filed, after 12 
months the weapons are disposed afp t to subdivision e , which authorizes a weapon or 
firearm held by law enforcement for longer than 12 months and not recovered by the owner or 

sessor to be sold or destroyed, as specified. 

Staff disagrees. Under subdivision (f), the Jaw enforcement agency has already "initial[ ed] a 
petition in superior court to determine if the firearm or other deadly weapon should be returned." 
And the required notice must include, according to subdivision (g), that "failure to respond shall 
result in a def§lult order forfeiting the confiscated firearm or other deadly weapon." Also, under 
subdivision (e), "firearms or other deadly weapons not recovered within 12 months due to 
ex ten de hearin rocess as rovided in subdivision are not sub· ect to destruction until the 

outCi" sues a decision." ~In other words, once the petition is filed, the court must make a 
ecision regarding the firearm or weapon and it cannot simply be disposed of after 12 months. 

Thus, staff finds that subdivision (i) is a state mandate to file a petition for an order of default. 

Staff also finds that since filing a default petition wa!) not previously required, it is a new 
program or higher level of service for any other lawful searches. Therefore, for fireanns or other 
deadly weapons confiscated pursuant to any other lawful search, staff finds that it is a new 
program or higher level of service for local agencies, if the owner or person who had lawful 
possession of the firearm or other deadly weapon does not request a hearing or does not 
otherwise respond within 30 days of the receipt of the notice, to file a petition for an order of 
default. (Pen. Code, § 12028.5, subd. (i).) 

As to disposal of the firearm or other deadly weapon, the permissive language in subdivision (i) 
indicates that the local agency is not required to do so. Although other statutes govern disposal 
of firearms or weapons (e.g., Pen. Code,§§ 12032 or 12028) staff finds that the test claim statute 
does not require a local agency to dispose of them. 
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Petition for second hearing, dispose of firearm or weapon, attorney's fees: Subdivision (j) 
authorizes the person (owner) to petition the court a second time if the court does not order the 
return of the firearm or other deadly weapon to the owner or person who had lawful possession. 
Subdivision (j) requires the court to award reasonable attorney's fees to the prevailing party. 

In the analysis above of subdivision (h), staff found that this provision is a new program or 
higher level of service, if there is a petition for a second hearing, to show by clear and 
convincing evidence that the return of the firearm or other deadly weapon would result in 
endangering the victim or the person reporting the assault or threat, and to pay attorney's fees to 
the prevailing party upon the order of the court. The same reasoning applies here. 

Therefore, if there is a petition for a second hearing for firearms or other deadly weapons 
confiscated during any other lawful search, it is a mandated new program or higher level of 
service to show by clear and convincing evidence that the return of the firearm or other dead! y 
weapon would result in endangering the victim or the person reporting the assault or threat, and 
to pay attorney's fees to the prevailing party upon the order of the court. 

Subdivision (j) also authorizes law enforcement to dispose of the fireann or weapon if the person 
does not petition the court or is unsuccessful at the second hearing in gaining the return of the 
firearm or other deadly weapon. Because the language regarding disposal of the firearm or 
weapon is permissive, staff finds that disposing of the firearm or weapon is not a state mandate. 

C. Does section 12028.5 impose costs mandated by the state? 

Having discussed whether all the state mandated provisions of section 12028.5 constitute a new 
program or higher level of service, the final issue is whether they impose costs mandated by the 
state within the meaning of Government Code sections 17514 and 17556. 

Claimant submitted a declaration that it will incur "costs well in excess of $1 ,ooo· during the 
2002-03 fiscal year to implement" the test claim statutes.72 Another declaration includes the 
time required for the alleged activities: "on average, an additional 5 minutes to inquire of the 
victim whether a firearm or other deadly weapon is present, an additional 30 minutes to search 
for and obtain the weapon; an additional 5 minutes to report the results, and, where the weapon is 
confiscated pursuant to Penal Code Section 12028.5, an additional 90 minutes to perform the 
other duties in the statute. 73 

Staff finds, therefore, that section 12028.5 imposes costs mandated by the state within the 
meaning of Government Code section 17514. Staff also finds that no exceptions to 
reimbursement in Government Code section 17556 apply. 

All the elements having been met, staff finds that Penal Code section 12028.5, as amended by 
Statutes 2002, chapter 833, is a reimbursable state mandated program within the meaning of 
article XIII 8, section 6 and Government Code section 17 514, for the activities listed above. 

72 T~st Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 1; Exhibit 9, Declaration 
of Wendy Watanabe, page 1. 
73 Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 2; Exhibit 9, Declaration 

of Wendy Watanabe, page 2. 
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Issue 4: What is the period of reimbursement for the test claim? 

The period of reimbursement for an approved test claim is the fiscal year before the fiscal year in 
which the claim is filed. 74 As for a test claim amendment: "The claimant may thereafter amend 
the test claim at any time, but before the test claim is set for a hearing, without affecting the 
original filing date as long as the amendment substantially relates to the original test claim."75 

The original test claim, 99-TC-08, was filed May 15, 2000 (reimbursement period beginning 
July 1, 1998), and this test claim amendment was filed in Apri12003. The test claim was set 
for hearing when the draft staff analysis for 99-TC-08 was issued on March 6, 2003. The 
claimant, however, amended the test claim in April 2003, after the test claim was set for a 
hearing. Because the amendment was not filed before the test claim was set for a hearing, as 
required by Government Code section 17557, subdivision (e), the period of reimbursement 
does not go back to the original reimbursement period of 99-TC-08. ·Thus, staff finds that the 
test claim amendment is deemed filed in April 2003 and if approved, claimants are eligible for 
reif\lbursement beginning July 1, 2001 (or later, depending on the effective date of the test 
claim statutes). 

CONCLUSION 

In sum, staff finds that effective January 1, 2002, Penal Code section 13730, subdivision (c)(3) 
(Stats. 2001, ch. 483) imposes a reimbursable state-mandated program within the meaning of 
article XIII 8, section 6 ofthe California Constitution and Government Code section 17514 for 
local agencies, on all domestic violence-related calls for assistance: 

• To include on the domestic violence incident report form a notation of whether 
the officer or officers who responded to the domestic violence call found it 
necessary, for the protection of the peace officer or other persons present, to 
inquire of the victim, the alleged abuser, or both, whether a firearm or other 
deadly weapon was present at the location, and, if there is an inquiry, whether that 
inquiry disclosed the presence of a firearm or other deadly weapon (Pen. Code, 
§ 13730, subd. (c)(3). 

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833) 
staff finds that the activities listed below are a reimbursable state-mandated program within the 
meaning of article XIII B, section 6 and Government Code section 17514, when firearms or 
other deadly weapons are discovered during any other lawful search at the scene of a domestic 
violence incident involving a threat to human life or a physical assault. Any other lawful search 
includes but is not limited to the following searches: (1) a search incident to arrest, or of people 
the officer has legal cause to arrest; (3) a search pursuant to a warrant; or (3) a search based on 
statements of persons who do not have authority to consent, but have indicated to law 
enforcement that a weapon is present at the scene. 

74 Government Code section 17557, subdivision (e). 
75 Ibid. [Emphasis added.] At the time this amendment was filed, this same provision was in 
Government Code section 17557, subdivision (c). 
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• To take temporary custody of any firearm or other deadly weapon when necessary 
for the protection of the peace officer or other persons present. (Pen. Code, 
§ 12028.5, subd. (b).) 

• To give the owner or person in lawful possession of the firearm or other deadly 
weapon a receipt that describes the firearm or deadly weapon and lists any 
identification or serial number on the firearm, and indicates where the firearm or 
weapon ·can be recovered, the time limit for recovery, and the date after which the 
owner or possessor can recover it. (Pen. Code,§ 12028.5, subd. (b).) 

• To make the firearm or other deadly weapon available to the owner or person who 
was in lawful possession 48 hours after seizure or as soon as possible, but no later 
than five business days following the seizure. Reimbursement for this activity is 
not required if either: (1) the firearm or other deadly weapon confiscated is 
retained for use as evidence related to criminal charges as a result of domestic 
violence incident; or (2) if the firearm or other deadly weapon is retained because 
it was illegally possessed, or (3) ifthe firearm or other deadly weapon is retained 
because of a court petition filed pursuant to subdivision (f) of section 12028.5.76 

(Pen. Code,§ 12028.5, subd. (b).) 

• To sell or destroy, as provided in subdivision (c) of Section 12028,77 any firearm 
or other deadly weapon taken into custody and held for longer than 12 months and 
not recovered by the owner or person in lawful possession at the time it was taken 
into custody. Reimbursement for this activity is not required for firearms or other 
deadly weapons not recovered within 12 months due to an extended hearing 
process as provided in subdivision U) of section 12028.5. {Pen. Code, § 12028.5, 
subd. (e).) 

• If the local agency has reasonable cause to believe that the return of a firearm or 
other deadly weapon would be likely to result in endangering the victim or the 
person reporting the assault or threat, for the agency to advise the owner of the 
firearm or other deadly weapon, and within 60 days ofthe date of seizure (or 90 
days if an extension is granted) initiate a petition in superior court to determine if 
the firearm or other deadly weapon should be returned. (Pen. Code, § 12028.5, 
subd. (f).) 

76 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement 
agency to initiate a petition in superior court to determine if the firearm or other deadly weapon 
should be returned in cases "in which a law enforcement agency has reasonable cause to believe 
that the return of a firearm or other deadly weapon would be likely to result in endangering the 
victim or the person reporting the assault or threat." This provision also requires notifying the 

owner. 
77 Section 12028, subdivision (c) requires specified weapons to be surrendered to law 
enforcement and authorizes disposal of them by sale at public auction or (in subd. (d)) by 

destruction. 
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• To inform the owner or person who had lawful possession of the firearm or other 
deadly weapon, at that person's last known address by registered mail, return 
receipt requested, that he or she has 30 days from the date of receipt of the notice 
to respond to the court clerk to confirm his or her desire for a hearing, and that the 
failure to respond shall result in a default order forfeiting the confiscated firearm 
or other deadly weapon. If the person whose firearm or other deadly weapon was 
seized does not reside at the last address provided to the local agency, for the 
agency to make a diligent, good faith effort to learn the whereabouts of the person 
and to comply with the notification requirements in subdivision (g) of section 
12028.5. (Pen. Code, § 12028.5, subd. (g).) 

• If the owner or person who had lawful possession of the firearm or other deadly 
weapon requests a hearing, to show in court by a preponderance of evidence that 
the return of the firearm or other deadly weapon would result in endangering the 
victim or the person reporting the assault or threat. If the court orders the fireann 
or other deadly weapon returned to the owner or person who had lawful 
possession, the local agency upon order of the court shall pay reasonable 
attorney's fees to the prevailing party. (Pen. Code, § 12028.5, subd. (h).) 

• If the owner or person who had lawful possession of the -firearm or other deadly 
weapon does not request a hearing or does not respond within 30 days of the 
receipt of notice, to file a petition in court for an order of default. (Pen. Code, 
§ 12028.5, subd. (i).) 

Effective January I, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833) 
staff finds that the following activities are a reimbursable state-mandated program within the 
meaning of article XIII B, section 6 of the California Constitution and Government Code section 
17514, for local agencies, when firearms or other deadly weapons are taken into temporary 
custody at the scene of a domestic violence incident involving a threat to human life or a 
physical assault, and the firearm or other deadly weapon is discovered in plain sight or pursuant 
to a consensual or other lawful search. 

• The one-time activity of amending the receipt for a confiscated fireann or other 
deadly weapon to include "the time limit for recovery as required" by section 
12028.5. (Pen. Code,§ 12028.5, subd. (b).) 

• If the person who owns or had lawful possession of the fireann or other deadly 
weapon petitions the court for a second bearing within 12 months of the date of 
the initial hearing, showing by clear and convincing evidence that the return of the 
firearm or other deadly weapon would result in endangering the victim or the 
person reporting the assault or threat. If the court orders the firearm or other 
deadly weapon returned to the owner or person who bad lawful possession, the 
local agency upon order of the court shall pay reasonable attorney's fees to the 
prevailing party. (Pen. Code, § 12028.5, subd. (j).) 
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Staff also finds that Family Code section 6228 (Stats. 2002, ch. 377) and Penal Code section 
12028.5 (Stats. 1984, ch. 901 & Stats. 2002, ch 830)78 are not a reimbursable state mandated 
program within the meaning of article XIII B, section 6 and Government Code section 17514 
because they do not mandate a new program or higher level of service. 

Recommendation 

Staff recommends that the Commission adopt this analysis to partially approve the test claim for 
the activities listed above. 

78 Statutes 2002, chapter 833 was double joined to Statutes. 2002, chapter 830, but only chapter 
833 amended section 12028.5 because it was chaptered last (Gov. Code, § 9605). 
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COUNTY OF LOS ANGELES 
DEPARTMENT OF AUDITOR-CONTROLLER 

:;:XHIBIT A 

J. TYLER McCAULEY 
AUDITOR..CONTROUJ!R 

Ms. Paula Higashi 
Executive Director 

KENNETH HAHN HALL OF ADMINISTRATION 
500 WEST TEMPLE STREET, ROOM 525 
LOS ANGELES, CALIFORNIA 90012-2766 

PHONE: (213) 974-8301 FAX: (213) 626-5427 

April 17, 2003 

. ,.' ~-

Commission on State Mandates 
980 Ninth Street, Suite 300 · 
Sacramento, Cruifornia 95814 

Dear Ms. Higashi: 

RECE\VED 
APR 1 S 2003 

COMMISSION ON 
STATE ~}.\NDA TES 

County of Los Angeles Test Claim [CSM-99-TC-08] Amendment 
Crime Victims' Domestic V'iolence Incident·Reports 

'\''· 

We subfuit and ·'enclose herem an ii11leridnient to the subject-test-ClairrL 

Leonard Kaye of my staff is available at (213) 97 4-8 5 64 to answer questions 
you may have concerning this submission. 

JIM:JN:LK 
Enclosures 

, 'Yery truly yours,-:. 

~~:;3 
Auditor-Controller '' · 
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State of California 

COMMISSION ON STATE MANDATES 

980 Ninth Street, Suite 300 

Sacramento, CA 95814 

(916)323-3562 

CSM 1 (12/89) 

TEST CLAIM FORM 

Local Agency or School D1strrct Submlttmg Claim 

Los Angeles County 
Contact Person 

Leonard Kaye 
Address 

500 West Temple Street, Room 603 
Los Angeles, CA 90012 
Representative Organization to be Notified 

California State Association of Counties 

For Official Use Only 

RECE,VED 

APR 18 2003 
COMMISSION ON 

STATE MANDATES 

Claim No. 

Telephone No. 

(213) 974-8564 

This test claim alleges the existence of" costs mandated by the stale" within the meaning of section 17514 of the Government Code 

and section 6, article, XIIIB of the California Constitution. This test claim is filed pursuant to secUon 17551 (a) of the Government Code. 

Identify specific sectlon(s) of the chaptered bill or execuUve order alleged to contain a mandate. Including the particular statutory code 

sectlon(s) within the chaptered bill. If applicable. 

See page a 
IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON 

''....:T~H~E~R~EV~E~R~S~E~S~ID~E·~-----------------------------------------------------------­.J, 
Name and Title of Authorized Representative 

J.~~~~ 
Telephone No. 

Auditor-Controller (213) 974-8301 

Signature of Authorized Representative Date 
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County ,of Los Angeles Test Claim Amendment [l] 
Penal Code Section 13730 .as Added and Amended by: Chapter 1609, Statutes 
of 1984, Chapter 965, Statutes..,,of 1985, C~.,St-Bt-uies-:-6{ 2001; Penal 
Code Section 12028.5 .as Added and Am~nded by ,Chapter 901,; Statutes of 1984, 
Chapters 830 and· 833, Statute~ of ;2002; Family Code Section ,6228 as Added 
And Amended by Chap~~r 1Q2·~·, Statutes. of 1999; C-hapter ~77, Statutes of-2002.. 

Crime Victims; Domestic Violence Incident Reports 

. ··' 

i( } ----"'-------''-------'----'---"'----

[I] The County of Los Angeles requests that its "Crim~ Victims' Domestic Violence Incident 
Reports" test claiiJ?., f.iled on May 11, 2Q.OQwith the Commissi<;>n on State Mandates, b~ amen\fedto 
include related changes to Family Code. Section 6228 and Penal Code Section 1_3 730, the tesf Claim 
legislation, aS follows: . Chapter 3 77'. Sta~tes of 2002, amending Section 6228 of tlie Family'C~de 
and Chapter 483, Statutes or'2001, amending Section' 13730.ofthe Penal Cod'e and, with respect' tO ·. 
implementing Section 13730(c)(3) ofthe Penal Code; 'Section 12028.5 of the Penal Code as Added 
and Amended by Chapter 901, Statutes of 1984, Chapters 830 and 833, Statutes of2002. 

Page a 
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County of Los Angeles Test Claim Amendment 
Penal ·Code Section 13730 as Added and Amended by: Chapter 
1609, Statutes of1984rChapte'r 965, Statutes of '1985, Chapter·483, 
Statutes' of 2001; Penal Code ·section 12028.5 as Added and 

. Amended by Chapter9(H, Statutes of 1984,·Chapters830 and"833; 
Statutes of 2002;~Family Code Section 6228 as Added a·nd Amended 
by Chapter 1022,Statutes of 1999;<Cbapter377, Statutes of2002 

· Crime Victims' Domestic Violence Incident RePorts· 
.. . 

. ' l 

The County ofLos Angeles requests that its "Crime Victims' Domestic Violence 
Incident Reports" test claim, filed on May 11, 2000 with the Commission on 
State Mandates, be amended to include related changes to Family Code Section 
6228 and Penal Code· Section 13730, the test claim legislation, as follows: 

) Chapter 377; Statutes of 2002, amending Section 6228 of the Family Code and 
Chapter 483, Statutes of 2001, amending Section 13730 of the Penal Code and, 
with respect to implementing Section 13730(c)(3) of the Penal Code, Section 
12028.5 of the Penal Code as Added and Amended by Chapter 901, Statutes of· 
1984, Chapters 830 and 833, Statutes of2002. 

Chapter 483, Statutes of 2001 [attached as Exhibit 1], enacted on February 21, 
2001, amends Section 13730 of the Penal Code [as added by Chapter 1609, · 
Statutes of 1984 and amended by Chaptei: 965, Statutes of 1995 - the original 
test claim legislation] and imposes additional duties on local government which 
were not included in the original test claim legislation. 

) Section 12028.5 of the Penal Code details the duties referenced in implementing 
Section 13730(c)(3) of the Penal Code, as added by Chapter 483, Statutes of 
200 1, and, accordingly,· is Claimed herein. Section 12048.5 's ·duties. were first 
added to·tlie Penal Code by Chhpter.901,, Statute~ of l9~~ [attached as EXh,jqit 2] 
on Septembei:-.'.'6, 1984. Su?s6qu~ntJ.~ •. Section. q_Q.f~.5 · was,., amen~ed on 
September 2A, 2Q02 by l?oth Chapter 830, Statutes of ~002 (attached as Exhibit 
3] and Chapter 833, Statutes of2002 [attached;asExiiibit 4]. 

Chapter 377, Statutes of 2002 (attached as Exhibit 5], enacted on Januai:y 14, 
2002, amends Section 6228 of the Family Code [as added by Chapter 1022, 
Statutes of 1999 - the original test claim legislation] and imposes additional 
duties on local government which were not included in the original test claim 
legislation. 
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Therefore, duties claimed herein are substantially related to the original test claim 
legislation. Accordingly, this amendment request should be granted. 

Amendment Provision 

As noted by Commission's Executive Director, "[p]ursuant to Government Code 
section 17557, subdivision (c), the claimant may amend the test claim at any time 
prior to a commission ·hearing on the claim without affecting the original filing 
date as long as the amendment substantially relates to the original test claim" 1 

•. 

New Section 13730 Duties 

Chapter 483, Statutes of2001, amends Section 13730 of the Pen_al Code [as added 
-~· '- . 

by Chapter 1609, Statutes of 1984 and amended by Chapter 965, Statutes of 1995 
-the_ original test claim legislatio11] and impq~es new duties on local govern.rp.ent, 
not found in prior law. In particular, Chapter 483, Statutes of ZOO 1 add,~_d:Section 
13730(c)(3) to mandate that: 

" ... The [domestic violence incident] report shall include at least all 
of the following ... 

(3) A nom,tion of whether the officer or officers .. who respon~ed,,to the 
domestic violence call found it necessary, for the protection of the . . . 

peace officer or other persons present, to inquire of the victini, the 
alleged abuser or both, whether a fuearm or other deadly v,reapon was 
present at the location, and, if there is an inquiry, whether the inquiry 
disclose.d. the presen_c.e of a fuearm or other dea~y weapon. Any 
firearm or other deadly weapon discovered by an offiqer at.the-scene 
of a domestic violence incident shall be subject to confiscation 
pursuant,to Section 12p28.5" [Emphasis added:] 

Therefore, Ch<!-pter 483, Statutes of 2001 added Section 13730(c)(3) to imposes three 
mandatory duties upon local law enforcement agencies: 

1. When" ... neces~ary, for the protection of the peace officer or other 
persons present, [the mandatory duty] to inquire of the victim, the 

From page 1 of the October 5, 2000 letter of Paula Higashi, Commission's Executive 
Director to Leonard Kaye, County of Los Angeles, regarding "Claimant's Amendment to Test 
Claim ... ", attached as Exhibit 6. 
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alleged abuser or both, whether a firearm or other deadly weapon was 
present at the location ... " 

2. The mandatory duty to report if an inquiry was made " ... whether a 
. firearm or other deadly weapon was present at the location, and, if 
there is an inquiry, whether the inquiry disclosed the presence· of a 
firearm or other deadly weapon." 

3. The mandatory duty that "... [a )ny firearm or other deadly weapon 
discovered by an officer at the scene of a domestic violence incident shall 
be subject to confiscation pursuant to Section 12028.5" 

New Section 12028.5 Duties 

Section 12028.5 of the Penal Code, as added by Chapter 901, Statutes of 1984 and 
amended by Chapters 830 and 833, Statutes of2002, provides that: 

"(a) As used in this section, the following definitions shall apply: 

(1) "Abuse" means any of the following: 

(A) Intentionally or recklessly to cause or attempt to cause 
bodily injury. 

(B) Sexual assault. 

(C) To place a person in reasonable apprehension of imminent 
serious bodily injury to that person or to another. 

(D) To molest, attack, strike, stalk, destroy personal property, 
or violate the terms of a domestic violence protective order 
issued pursuant to Part 4 (commencing with Section 6300) of 
Division 10 of the Family Code. · 

(2) ''Domestic violence" means abuse perpetrated against any of the 
following persons: 

(A) A spouse or former spouse. 
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) 

(B) A cohabitant or former cohabitant, as defined in Section 
6209 of the Family Code. 

(C) A personwith Vl'hom the respondent is having or has had a 
datin.g or engagement relationship. ,_ 

(D) A person with who,m the respondenthas had a child, where 
the_ presumption applies that the_ male parent is the father of :fue 
child 9f the female "parent'.~der the Unifotffi .I~arentage Act_ 
(Part 3 (commeiicin..fwitllSection 7600)ofDivision 12 ofthe 
FamilyCode),. . _ - , - _ · 

·cE)A chi14.ofa'p~ o'rfl.qhi19who is_~¢-~ubjedt bf~ at~ion 
tuider _- tl:J.e Uriiform -p8feniag~ Act, \Vl1ere _the presumption 
applies tpat the'' male pfin.~nt fs; the f~th.er: of the_ child ·to be 
prot~cted~ -· · -- - - -

(F) Any'other person related:by ~qnsangbinity or affinity within 
the second degree. . . . -

(3) "Deadly weapon" m~an-~ _any_ weapqp, the possession or 
conceale~j,9arry~g Of w4ich' ts proh,ipited by Section ~- 2.Q2b~ __ 

, • 1, l '<. , , '! ' I • , • .'.I ' ·: ~ ; I. •· ; . .': 

(b) A sheriff, )llide~sP,eriff, deput)i_ 'sli~riff, m~sl1Ef1,deputy marsh'!-1, or 
/ ' ~ ~ ' ~ ' · . ~ ' ,- • • · - • ' . · -.. l ' ' · I · . • . • 

police officer of a city, as defined in subdivision (a) of Section 830:1, a 
peace officer of the Department of the California Hlghway Patrol, as 
defined in supdivisiqn _ (a) of Secti_on 8.3 0 .2, a member, qf the l)p.iversity of 
Califoplia! Po~ce D~partq:\ei;t~ as d~finep, in , ib'~ffi,v~s{ol1 : ('?) _ ?f __ Sec~ion 
8302, an officer· listed in Section 830.6 while acting in the course and 

· . :J i'i. . I .· ' '• :-·l_l .. · • ,• • o: . · · , , ; · · 

scope of his or'her:'empl(lyp:ient as'a peac~. ,Qf;fiter, a: ~ember of a 
California State University Police Department, ~s defmed in ·subdivision 
(c) of Section 830.~, a peapf: officer _of th~ Dypartment of Parks and 
Recreation, ~$'defuied in subdi'vlsio_n..(f)ofSection 830.2, a peace officer, 
as defme9- in subcqv;!sion, (d) of Section 83Q.31, a peace officer, as d,~fined 
in subdivisiOJ,lS (a)' and' (b) of Sectio~ 830.32, and a peace officer, as 
defined ·in Section 830.'5, who is at the scene of a domestic violence 
incident involving a threat t~ ·human life ~r a physical ~ssapJt, shall tclce 
temporary custody of any frreaim or. other deadly weapon in plain sight or 
discovered pursuant to 8. consensual or other lawful· search as necessary for 
the protection of the peace officer or other oersons present. Upon talcing 

' I' ' ' . ' 
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custody of a firearm or other deadly weapon, the officer shall give the 
owner or person who possessed the firearm a receipt. The receipt shall 
describe the firearm or other deadly weapon and list any identification or 
serial nUJ:Ilber 6n the fireann. The receipt shall mdicate _where the firearm 
or other deadly weapon can be recovered, 'the time limit for recov'ery as 
required bv this section, and the date after which the owner or possessor 
can recover the fireafrh or other deadly weapon. No firearm or other 
deadly weapon shali be heid'Jess than 48 hours~ Exceptas provided in 
subdivision (0, i:f a· fireatin or other de~dly weapon is not 'retained for use 
as evidence related to criminal charges brought as a result of the domestic 
violence incident or is not retained because it was illegally poss~ssed, the 
:firearm or other deadly weapon shall be made available to. the owner or 
person who wiis iii laWful possession 48 'hoilrs 'aftef the seiZure or as soon 
thereafter as' pbs~tble,' '6ut n.d''later than shusiiiess aivs after th6: seizure. 
In any 6iv1factioh or'probef{diftg for the retufn of'fireattns' or ammurution 
or other deadly weapon seized by any state or local laW ellrofcement 
agency and not returned within 5 business days following the initial 
seizure, eX:cep't' as- 'provided in 's'ubdivisf8h (d), the cdiiri shall allow 
reasonable attorney's fees to the prevailing party. 

(c) Any pef1c;e, officer, as ch:~flned iii subd~visions (a) and (~) of Section 
830.32, who takes custddytif~a llielitm tir de!idly w~iipon pursuant io this 
section shall deliver the firearm within 24 hours to the city .police 
departmerit or courtty sheiiffs' office<in the jUrisdiction where the college 
or school is located. ·· · : '· · · · . 

1 ·(d) Any firearm o~:other deadly weap~n that-has.been taken into custody 
that has ''been stolen. 'shall' be restored 'to the lawful o~er, aS soon as its 
use for evidence has be~Ii served, upoh his or her identification of the 
firearili or'other deadly weapon-and proof of ownership. 

..... . - . .·' . . - . 

(e) Any firearm or other deadly weapdn taken mto custody and heid. by a 
police, uriiversity police, or;sheriff's departmentor by a lllarshal's,office, 
by a' 'peace officer of the Department cifthe California Hi~hway Patrol, as 
defihed in -subdivision (a) of Section 830.2, by a peace officer Of the 
Department of Parks and Recreation, as defmed ~n subdivision (f) of 
Section '830.2, by a peace officer, as defined~ subdivision (d) of Section: 
830.3'1, or by a peace officer, as defined in s~8tion 830.5, for lange~ than 
12 months and not recovered by the owner or person Who has l"awful 
possession at the time it was taken into custody, shall be considered a 
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nuisance and sold or destroyed as provided in subdivision (c) of Section 
12028. Firearms or other deadly weapons not recovered within 12 months 
due to an extended hearing process as provided in subdivision G), are not 
subject to destruction until the court issues a decision, and theri only if the 
court does not order the return of the firearm ·or other deadly weapon to 
the owner. 

(f) In those cases in which a law enforcement agency has reasonable cause 
to beli~ve that the return of a firearm or other deadly weapon would be 
likely. to result in endangering the victim· or th~ person reportjpg the 
assault or threat, the agency shall advise the owner of the firearm or.other 
deadly . weapoll. and within 60. days oLthe date of seizi.rre; initiate .a 
petition ,ill·· sl.lJ)edor col.lrt .. to.· determine. if the firearm or other, ·deadly 
weapon should be returned. The law enforcement agency may make an ex 
parte. application stating goq_4 ~ause for an order extending the, time t.o file 
a p~tfti.9n., .Includ9lg any.extensionof time granted_,in response to an. ex 
Par1:.~ r~ql.lest, ~,petition must be,fil.<?d wifuin 90 d~:~.ys of the dat~ of seizure. 
of ili,.e fu~arm (Jr other deadly weapon. 

,: : l 

:;... . . . 

(g) .The law enforcement agency shall. inform the. owner or.person whe had 
lawful possession of the firearm or other deadly weapon; ,at ·that person) s 
last known address by registered mail, return receipt requested, that he or 
she ·has 30 days from. the date of receipt of the notice to respond to ·the 
couT.t clerk. to corrf:irm.his .or. her-desire. fm~ a. hearing, .and that the failure to 
respond shall result in a default order forfeiting the.confiscated fuearm or 
other deadlv weapon. For the purposes of this subdivision, the person1s 
last.known address shall (Je presumed to be the address, .. provided to the 
law enforc~m~nt.officer byAll.!!-t pexson at the-time ofthe . .family violence 
inciqent. In ·the event the person whose firearm or other deadly weapon . 
. was seized does riot reside at the last .address provided to the agency; the 
agency shall make a diligent, good faith effort to learn the whereabouts of 
the person and to comply with these notification requirements. 

(h) If the person requests a hearing, the court clerk shall set a hearing no 
later, than 30 days from receiptofthat request. The court clerk shall notify 
the person, the .law enforcement agency.im:olved, and the district attorney 
of the date, time, and place of the hearing. Unless it is shown by a 
preponderance of the evidence that the return of· the ftrearrn or other 

. deadly weapon would result in endangering the victim or the person 
reporting the assault or threat, . the court shall order the return of the 
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firearm or other deadly weapon and shall award reasonable attornev's fees 
to the prevailing partv. 

(i) If the person does not request a hearing or does riot otherwise respond 
within 30 days of the receipt of the notice, the law enforcement agency. 
may file a petition for an order of defauit and may dispose of the firearm 
or other deadly wea.pon as provided in Section 12028. 

G) If, at the hearing, the court does not otoer the refurn of the firearm or 
· other deadly .WeaporHo the-owner or person who'had lawful possession, 

that person i:nay petition the court' for a second hearing within 12 months 
from the Oa.te of the initial"hearing. · If·thete.i!La petition fof:a second 
hearing, urtless it is •sh6wn by clear arid convincing evidence that•the 
return- ofthe fueaini of other de'aalfweapon would t'estilt iri end.angeririg 
the v1ctiin or the perso:ti'repotfing the assault or threat; the coUrt shall order 
the return of ·the fifeatni or other deadly 'weapon and: ·shall "award 
reasonable attorneY's fees· to the prevailin'gtpartv: · · Ifthe'i:>WI1er. or person 
who had lawful possession does not petition the coi.irt withih ·this 12-
month periqd for a second hearing or is w.isuccessful at the second hearing 
in gai.ni.ng return ·of the firearm or. other deadly weapori; the firearm or 
other· -deadly weapoitmay be disposed.of as provided in Section·l2~28.· 

,·_t· · . .::~. --~· ~:·---~-. ::_,, .- ·- . 

(ky~·The law enforcement agency; cir .·the individual laW erifotcement 
officer, shalLnot•.be liable for any .actin the good 'faith exercise of this· 
section:" {Emphasis added.] 

'l The mandatory duties imposed on local law enfor-cement agencies in implementing 
Section 13 730(c)(3}~s:. '·provision that ·"... [a]hy firearm or· other deadly weapon 
discovered by an: officer atthe scene of a domestic violence incidenf~ha.J.l be subject to 
confiscation pursuant to Section 12028.5" ·[empha8is added], are detailed in Section 
12028.5 artd.·include: 

1. The duty requiring that a peace officer ".' .. shall take temporary custody 
of any fitearin ot other deadly weapon in plain ·sight or discovered 
pursuant to a consensual or other lawful search· as nec·essary for the ·. 
protection of the peace officer or either 'persons present"' [Section: 
12028.5(b)) 

2. The duty requiring that" ... [u)pon taking custody of a firearm or other 
deadly weapon, the officer shall give the owner or person who possessed 

,..... 
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the firearm a receipt. The receipt shall describe the firearm or other 
deadly weapon and list any identification or serial number on the firearm, 
The .receipt shall indicate where the firearm or other deadly weapon can be . 
recovered, the time limit for recovery as required by this section, and the 
. date after which the owner: or possessor can recover the firearm or other 
deadly weapon.' [Section 12028.5(b )] 

3. The duty requiring that the confiscated "... firearm or other deadly 
weapon shall be held [not less than] than 48 hours." [Section 12028.5(b)] 

4. l?he duty requiring that" ... the firearm or other, deadly weapon shall be 
made ·available-to :the owner· or :person who was in lawful possession [as 
specified]48 hotirs after the· seiztire or as soon thereafter as possible, but 
no later than.S business days after the seizure." [Section 12028.5(b)] 

5. The duty requiring that a " ... peace officer, as defined in subdivisions 
·(a) and (b) of Section 830.32, who takes custody of a firearm or deadly 
weapon pursuantto this section shall dell ver the fireann within. 24 hours to 
the city police department :or county sheriffs office in the jurisdiction 
where the,college orschool is located."[Section 12028.5(c)] 

6. The duty requiring that'' [a]ny firearm or other.deadlyweapon that has 
been taken into custody that has been stolen shall be restored to the lawful 
owner;· as soon as its use for evidence has 'been served, upon his or her 
identification · of the firearm or other deadly weapon and proof of 
ownership." [Section 12028.5(d)] 

7. The,duty requiring that" ... [a]ny frreann -or other deadly weapon taken 
. into custody and'held by a police, university police, or sheriff's department 
or by a marshal's office, by a peace: officer of the .Departrrient of the 
California Highway Patrol, as ,defined in subdivision {a) of Section 830.2, 
by a peace officer,ofthe Department ofParks and Recreation, as defined 
in subdivision (f) of Section 830.2, by a peace officer, as defined in 
subdivision (d) of Section 830.31, or by a peace officer, as defmed in 
Section 830.5, for longer than 12 months and not recovered by the owner 
or person who has lawful possession at the time it was taken into custody, 
shall be considered a nuisance and sold· or destroyed as provided in 
subdivision(~) of Section 12028." [Section 12028.5(e)] 
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8. The duty requiring·that, " ... [i)n those cases in which a law enforcement 
agency has reasonable cause to believe that the return of a firearm or other 
deadly weapon would be likely to result in endangering the·victim or the 
person reporting the assault or threat, the agency shall advise the owner of 
the firearm or other deadly weapon, and within 60 days ofthe date of 
seizure, initiate a petition in superior court to determine if the firearm or 
other deadly weapon should be returned." [Section 12028.5(£)) 

9. The duty requiring that " .... the law. enforcement agency··shall inform 
the owner or person who had lawful possession of the firearm or other 
deadly weapon, at that person's last known address by registered mail, 
return receiptrequested, that,he or she·has:30 days from the date-of receipt 
of the notice to respond-.. to the court clerk to. confirm his or her desire for a 
hearing, and that the failure to respond shall result in a default order 
forfeiting the confiscated firearm or other deadly weapon. · For the 
purposes of this subdivision, the person's last. known ;adcl!ess shall be 
presumed to be the·address provided. to the law enfcircement,officer·by.that 
person at·the time of the family. violence incident; In the· eyent·the person 
whose fireatm or other deadly weapon was seized does not reside at the_ 
last address provided to~the agency;-the agency shall make a diligent;'·good 
faith effort to learn the whereabouts of the person and to comply with 
these notification requirements." [Section 1202K5(g)]' · 

;· '. ··: ·' ' ' . ' ... 

10. The duty requiring local law enforcement agencies and the district 
attorney to participate :in hearings " ... if the person requests a hearing" ;in 
which case, " ... the court clerk shall set a hearing Iio later than 30-days 
from receipt of that request. The court clerk shall notify the person, the 
law el).forcement agency involved, :an9 the qistrict attorney of the date, 
time; and place· Of the hearing.· Unless it :is shown· ·by a prepondet:ance of 
the evidence· that ·the ·.return of the firearm· or, other deadly weapon would 
result ·in endangering the :victin:l or :the person reporting the assault. or 
threat, the court shall order the teturn .. of the firearm or other deadly 
weapon.and shall award reasonable attorney's fees to the prevailing party." 
[Section 12028.5(h)) 

11. The duty requiring local .-Jaw enforcement agencies and the district 
attorney to participate in hearings " ... [i]f there is a petition for a second 
hearing, and, " ... unl~ss it is shown by clear and convincing evidence that 
the return of the firearm or other deadly weapon would result in 
endangering the victim or the person reporting the assault or threat," the 
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duty of local law enforcement agencies to " ... return of the firearm or 
other deadly weapon" and, as specified; pay " ... reasonable attorney's 
fees to the prevailing party." [Section 12028.5G)] 

Therefore, as amended herein, the County is now required to provide additional 
reimbursable Section 13730 services, not required under prior law, and substantially 
related to the original test claim legislation. 

New Section 6228 Duties 

Chapter 377, Statutes of 2002 [attached as Exhibit 5], enacted on January 14, 2002, 
amends Section 6228 of the Family Code [as added by Chapter 1022, Statutes of 1999 
- the original test. claim legislation]. and imposes new duties on··Iocal government 
which were not included in the origina:l.test claim legislation. Specifically, Section 
6228 now requires local law enforcement agencies to prepare arid provide domestic 
violence incident reports for the "representatives" of domestic violence victims, as 
follows: '/ 

"(a) State and local law enforcement agencies shall provide, without 
cha.J."ging a fee, one copy. of .all domestic violenc.~ incident report face 
sheets, one copy of all domestic violence incident reports; or both, to a 
victim of domestic violence, or to his or her representative if the victim is 
deceased, as defmed in subdivision (g), upon request. For purposes of this 
section, "domestic violence" has the definition given in Section 6211. 

(b) A copy of a domestic violence incident report face sheet shall be made 
available during r.egular business hours to a: victilt1 of domestic violence or 
his or her representative no later than 48 hours after being requested by the 
·victim or his or her representative, unless the state or local law 
enforcement ·agency informs the victim or his or her representative of the 
reasons why, for good cause, the domestic violence incident report face 
sheet is not available, in which case the domestic violence incident report 
face sheet shall be made available to .the victim or his or her representative 
no later than five working days after the request is made. 

(c) A copy of the domestic violence incident report shall be made 
available during regular business hours to a victim of domestic violence 
or his or her representative no later than five working days after being 
requested by a victim or his or her representative, unless the state or local 
law enforcement agency informs the victim or his or her representative of 
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the reasons why, for good cause, the domestic violence incident report is 
not available, in which case the domestic violence incident report shall be 
made available to the victim or his or her representative no later than 10 
working days after the request is made. 

(d) ;Any person requesting 'copies· under this section shall present state or 
local law enforcement with his or her -identification, such as a current, 
valid driver's license, a state-issued identification card, or a passport and, 
if the person is a representative of the victim. a certified copy• of the de-ath 
certificate or other satisfactory evidence of the death of the victim at the 
time a request is made. . 

(e) This,section'shall apply· to requests for face sheets or reports-_ made 
within 'five years from the date of completion of the domestic violence 
incidence,report. 

(f) Ibis section shall be known, and may be cited, as the Access to 
Domestic Violence Reports Act of 1999. 

(g)(l) For:purposes of this section, a representative of the victim means 
any ,ofthe following: 

(A) The surviving spouse. 

(B).A surviving child of the decedent who has attained 18 vears of age. 
:·. 

(C) A domestic partner. as defined in subdivision (a) of Section 297. 

(D) A surviving parent ofthe decedent. 

(E) A surviving adult relative. 

(F) The public administrator if one has been appointed. 
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(2) A representative of the victim does not include any person who has 
been convicted of murder in the first degree, as defined in Section 189 of 
the Penal Code, of the victim, or any person identified in the incident 
report face sheet as a suspect. Domestic violence incident report face 
sheets may not be provided to a representative of the victim unless the 
representative presents his or her identification, such as a current, valid 
driver's license, a state- issued identification card, or a passport and a 
certified copy of the death certificate or other satisfactory evidence of the 
death of the victim at the time of the reguest." [Emphasis added.] 

It should be noted that the Legislative Counsel, in its Digest to Chapter 3 77, Statutes of 
2002 [attached as page I of Exhibit 5], amending Section 6228 of the Family Code, 
states that: 

"This bill would also require state and local law enforcement agencies to 
provide those [domestic -violence inCident report] documents to a 
representative of the victim, as defined, if the victim is deceased. The bill 
would require any person requesting those documents to present his or her 
identification, as specified, and, if that person is a representative of the 
victim, a certified copy of the death certificate or other satisfactory 
evidence of the death of the victim. By imposing additional duties on local 
officials, the bill would create a state-mandated local program." 

State Funding Disclaimers are Not Applicable 

There are seven disclaimers specified in Government Code (GC) Section 17556 
which could serve to bar recovery of "costs mandated by the State", as defined in 
GC Section 17514. These seven disclaimers do not apply to the instant test claim 
amendment, as shown, in seriatim, for pertinent sections ofGC Section 17556. 

(a) "The claim is submitted by a local agency or school district 
which requested legislative authority for that local agency or 
school district to implement the Program specified in the statute, 
and that statute imposes costs upon that local agency or school 
district requesting the legislative authority. A resolution from 
the governing body or a letter from a delegated representative of 
the governing body of a local agency or school district which 
requests authorization for that local agency to implement a 
given program shall constitute a request within the meaning of 
this paragraph." 
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(a) is not applicable as the subject law was not requested by the 
County claimant or any local agency or school district. · 

(b) . "The. statute or executive order affinned for the State that which 
had been declared existing law or regulation by action of the 
courts.~' 

(b) is not applicable because the subject law did not affirm what 
had been declared existmg law or regulation by action of the 
courts. 

(c) "The statute or executive order implemented a federal law or 
regulation and resulted in costs mandated by the federal 
· government, unless the statute or executive order mandates 
costs· which·· exceed the ·mandate -in that federal law or 
regulatien." 

(c) is not · applicable · as no fed~ral law or regulation 1s · 
implemented in the subject law. 

(d) "The local agency or school< d.istrict.has the authority to levy 
service charges; ,fees or assessments suffiCient to pay for the 
mandated program or increased level of service." 

(d) is not applicable as there is no authority to levy service charges, 
fees or assessments sufficientto pay for the mandated program 
or increased ;leVel; of service; Indeed, ·as previously discussed ·in 
the County's May 11; 2000 Test· Claim on pages· 2-8, the 
imposition ·of a fee for · this type ' of mandated program is 
specifically prohibited. 

(e) "The statute or executive order provides for offsetting savings 
to lqcal ·agencies or school districts which result in no net ' 
costs to the local' agencies or school districts, or includes 
additional revenue th~t ·was ·specifically. intended to ·fund .·the 
costs ofthe State mandate in an amount sufficient to fund the 
cost of the State mandate." 

(e) is not applicable as no offsetting savings are provided in the 
subject law. 
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(f) "The statute or executive order imposed duties which were 
expressly included -in a ballot measure approved by the voters 
in a Statewide election." 

(f) is not applicable as the duties imposed in the subject law were 
not included in a ballot measure. 

(g), "The statute created a new crime or infraction, eliminated a 
crime or infraction, or changed the penalty for a crime or 
infraction, but only for that portion of the statute relating 
directly.to.the enforcement of the crime or infraction." 

(g) is not applicable as the.subject law did not create or eliminate 
a crime or infraction and did not change that portion of the 
statute not relating directly to the penalty enforcement of the 
crime or infraction. 

Therefore, the above seven disclaimers will not bar local governments' 
reimbursement of its costs mandated by the state as claimed herein for the 
preparation and provision of domestic violence incident reports to victims of 
domestic violence. 

Duty to Provide Requested-Reports and Face Sheets is Not Excused 

The County main~ains tha~. the duty to prqvide requested domestic violence 
incident reports and face -sh,ee't:s to dom.estic violence victims .~d their 
representatives y;nder Family Code. Section 6228 is not excused --- even if_,.fue 
general duty to prepare such reports and face sheets under. Chapter 1609, Statutes 
of 1984 has been made optional under Government Code Section 17581 2

• 

: ii' : . . ' 
2 Government Code section 17581 deals vvith "[i]mplemenll!,tion by local agencies of statutes 
or executive orders requiring si;ate reimbursement" and provides that: 

"(a) No local agency shall be req~ed to implement or give effect to any statute or executive 
order, or portion thereof, during any fi~cal yel)I' and for the period immediately following that 
fiscal year for which the Budget Act has not been enacted. for the subsequent fiscal year if all 
of the following apply: 

(1) The statute or executive order, or portion thereof, has been determined by 
the Legislature, the commission, or any court to mandate a new program or . 
higher level of service requiring reimbursement of local agencies pursuant to 
Section 6 of Article XIII B of the California Constitution. 
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As previously discussed, on page 10 herein, domestic violence victims and their 
representatives ·under Family Code Sectiop 6228 must be provided requested 
domestic violence incident reports and face sheets. There are no exceptions or _ 
excuses for not doing so. Such victims and representatives have· an unqualified 
right to obtain their domestic violence incident reports and face sheets when 
requested. 

Accordingly, requested reports and face sheets need to be prepared in order to be 
provided. Otherwise, requested reports and face sheets would not be provided --­
a result not pennitted by the Legislature. 

Family Code Section 6228 plainly requires that a dom6stic violence report and 
face sheet ". . . shall be made available ... ". There are no exceptions. The County 
has no alternative but to prepare-in-order-to-provide domestic viol'elice reports and 
face sheets. -

Corrnn.lssion staff disagree. They state,· on page 10 of their March 6, 2003 analysis, 
that while " ... Family Code section 6288 expressly requires local law enforcement 
agencies to ; .. provide one copy of.all domestic violence face sheets : .. (and] . .'. 
provide oone copy ofall domestic violence incident reports ... "to victims upon 

(2) The statute or ~xecutive order, or portion .thereof, has b~en· specifically 
identified by the Legislature in the Budget Act for the fiscal year as being one 
fo: Vffll.ch reimbursem~nt is,.nqtp_~_ovideq f~t tha~ fisqa1Jear:, For,purp?se~,of 
this paragraph,· a mandate shall be considered to liave been _specifically 
identified b'y'the Legislature ollly if it has'-been Included WitJ.lln tlie. schedule of 
reimbursable mandates shown in:the Budget' Act and it is specifically'· identified 
in the language of a provision iOf the item providing the -~appropriation for ' 
mandate reimbursements. . -· .. 

(b) Notwithstanding any other provision of law, if a local agency elects t? ifnplement or give 
effect to a statute or executive order described'in subdivision (a), the local agency may· assess· 

· fees to persons or entities which benefit from the statute cit executive order. Any fee-assessed 
pursuant to this subdivision shall not exceed the costs reasonably borne by the loc~l agency. . 

. ' 

(c) This section shall not apply to any 'state-mandated lo_cal program for the trial courts; as 
specified in Section 77203. · ·. -

(d) This section shall not apply to any state-mandated local pro~am for whic~ the 
reimbursement funding counts toward the minimum General Fund requrrements of Section 8 
of Article XVI of the Constitution." · 
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their request, there is no mandatory duty to prepare any domestic violence face 
sheets or incident reports. 

The issue here is whether the County has any reasonable alternative but to prepare 
the domestic violence ·face sheets and incident reports that . must, . without 
exception, be provided victims. The issue of whether reimbursable state mandates 
" ... also encompass situations where there is no reasonable alternative or no true 
choice but to participate in the state scheme" or not, is addressed in Department .of 
Financev. Commission on State Mandates, KernHig:h School District:etal. [Case 
Number C03 7645], attached as Exhibit 7. 

Regarding dutiesAike the ;duty to prepare-in~order-to-provide domestic violence 
face sheets and mcident reports, pursuant to implementing Family Code section · 
6288, the Third Appellate District Court, in Department ofFinance v. Commission 
on State Mandates, Kern High School District et al, on page 11 of Exhibit 7, 
states: 

. ~·we,· construe it [state mandates] to also encompass situations where 
there is . no reasonable alternative or true choice but to participate in 
the·state·scheme." . 

We agree. Here, the state scheme requires that requested domestic ·violence 
incident reports and face sheets be provided to victims or their representatives --- · 
without exception. · We have n0 true· ,choice but to prepare-in-order~to-provide 
domestic violence face sheets and incident reports pursuant to implementing 
Family Code section 62~8. 

The Costs of Implementing New, Amended Duties areAlso Reimbursable 

The County has unavoidably incurred costs in performing new . domestic violence 
incident duties, as detailed above and amended herein, which are reimbursable 
"costs mandated by the State" as there is no bar or disclaimer to such a finding, as 
previously discussed, and because such costs satisfy three requirements, . found in 
Government Code Section 17514: 

1. There are "increased costs which a local: agency is required to 
incur afterJuly 1, 1980"; and 

2. The costs are incurred "as a result of any. statute enacted on cir 

after January 1, 1975"; and 
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3. The costs are the result' of "a new program or higher level of 
service of an existing program within the meaning of Section 6 of· 
Article XIII B of the California Constitution". 

All three of above requirements for finding "costs mandated by the· State" are met 
herein. 

First, local govertJ.ment began incurring costs for the subject program as a result of 
Chapter 377, Statutes of 2002, amending·'Section 6228 ofthe Family Code and 
Chapter 483, Statutes of2001, amending Section 13730 ofthe Penal Code and, with 
respect to implementing Section 13730(c)(3) of the Penal Code, Section 12028.5 of 
the Penal Cod,e ·as added and amended by ·Chapter 901, Statutes .of.1984, Chapter 
830, Statutes of2002 and Chapter 833, Statutes ofQ002 ---all statutes enacted on or 
after January 1,1975. 

Second, as noted in the declaration of Ms. Abram, attached hereto as Exhibit 8, and 
in the declaration of Ms. Watanabe, attached hereto as Exhibit 9, County costs are 
now being incurred during .. the County's 2002-03 fiscal year--- well after July 1, 
1980. So the second requirement; that the increased costs claimed herein· be 
incurred after July 1, 1980, is met. Also, the amount of such increased costs well 
exceeds the statutory minimum of $1,000 a year. In this regard, Ms. Watanabe 
states, on page. l ofher•declaration, that: · 

"I declare that .the County· of Los Angeles will iacur costs well in exc·ess 
of $1;000 during· the 2002-'03 fiscal year to implement Chapter 377, 
Statutes of 2002, amending Section 6228 of the Family Code,and 
Chapter 483, Statutes of 2001, amending Sectiori 13730 of the Penal 
Code and, with· :respeCt· to ·implementing.· Section 13730~c)(3) of :the 
Penal Code, to implement Section 12028.5 of the Penal Code as added 
and amended by Chapter 901, Statutes of 1984, Chapter 830, Statutes.of . 
2002 and:Chapter 833, Statutes of2002•" 

According to Ms. Abrams, on pages 2 through 5 of her declaration, the new duties 
claimed herein include: · 

" ... on average, an additional 5 minutes to inquire.·of the victim 
whether· a firearm or other deadly weapon is present, an additional 30 
minutes to search for and obtain the weapon; an additional 5 minutes to 
report ·the results, and; where the weapon is confiscated pursuant to 
Penal Code Section 12028.5, an additional 90 miriutes to perform the 
following duties: 
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1. The duty requiring that a peace officer · ".. . shall take temp()rary 
custocly of any firearm or other deadly weapon in plain sight or 
di::;covered pursuant to a consensual qr other lawful search as necessary 

· for ·the. protection of the peace officer or other persons present." 
[Section 12028.5(b)] 

2. The duty requiring that " ... [ u]pontaking custody of a fueann or other 
' : •.. ! ' ... 

deadly weapon, the of:fiper shall give the owner or person who possessed 
the fiiea.rrn, a. receipt._ The receipt. shall describe the fueann or other 
deadly.~~apon aJ]d ~ist ,any ide~~ific~~io,n p~ serial nUlllber on ~~' fueann,. 
The receipt s,hall mdicate wh(ire' the fueanri or other deadly 'feapon can,. be 
recov~red, the time limit f'o:r recqy~cy as r~quired l:>y this section, and ·the 
date after which the owner'or possessor c~ recover the fuearm or other 
deadly weapon. [Section 12028~5(b)] . 

3 ... The duty requirip.g that the confiscated "... firearm o~ other deadly 
· weapop. shall he held [not less that1J' than 48 hours.'' [Section 12028.5(b )l ... . . . . . . .. · : ~· . . .. 

. 4. The du.ty requiring that''·.·· the ftr,~arm or other deadly weapon shall be 
made ~vailable to the owner 9X;J?er::;,i;m Y(ho wasi~ lawful p~ss~s.~ionjas 
specified] 48 hOur$ .. after. 1:b,e se~~ or as soon thereafter ~ pos$ible, but 
no l~ter than 5busmess days after the ~eizure." [Section 1.2,028.5(1;>)]. 

5. The duty requiring· th~t a " ... pefice officer, as defined in subdivisions 
(a).~~. (b) .of~_ection 8,3032;_.vv,hq .takes q.tsto,ciY of a fi.r~8.!ID or d,eadly 
weapqiJ. )~urs:u:<pt to .thi~ sectio,n ~h~.ll deliver the firearm within 2~ hours 
to the. C!ty: pq~ce dep8f'tme,nt (),! .po1p1ty .she~ffs oft;i,9e in the jurisdiction 
where the college or school~s located." [Section 12028.5(c)] 

' . . - ~ .. . . 

6. The dHty requir;in..g that'," [a]ny fireatnJ. or other deadly weapon that has 
been taky;i into custody thafhas been stolen shall be restored to the lawful 
ownei;, as 80011 as its 'lise for, evid~nce .has been served; upon his or her 
identificati,ori 'of the fu:f:ann, . or . other deadly weapon and proof of 
ownership~',.[Section 12028.5(d)] · · 

7. The duty requiring tha~ " .. .'[ a]riy f,reann or other de~dly weapon tak~n 
into custody anq held by ·a police, university polic~, or sheriffs department 
or by a marsi:;ar's office, by ~,peace officer of the Department of the 
California Hl,ghway Patrol, as defmed in subdivision (a) of Section 830.2, 
by a peace officer of the Deparhnept of Parks and Rec~eation, as defined 
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in subdivision (f) of Section 830.2, by a peace officer, as defined in 
subdivision (d) of Section 830.31, or by a peace officer, as defined in 

· Section 830.5, for longer than: 12 months and not recovered by the-owner 
or person who has· laWful possession at the time it was taken into custddy, 
shall be considered· a nuisance and sold or destroyed as provided ih 
subdivision (c) of Section 12028." [Section 12028.5(e)] 

8. The duty requiring that, " ... [i]n th:6se cases in which a law enforcement 
agency has' 'reasonable ;cause to believe tlu1t tne reftlin of a fireann or oilier 
deadly' weapon Would be likely to result'i..ti endangeririg the victik 'or the 
persoh reporting the assault"oithreat, th~ageri.~y s'h'BJ.ladvi~e the oWnbr of' 
the fuefum dr other ··deadly 'weapori, ancf witllT:ri 6o' days of the d'~te of 
seizUre, initiate' a petition ih superior coUrt to. detemii.he if the fireari:D 'or 
other deadly weapon should oe rerurh6d.:''·rsection 1'202fL~(f)l ·. 

. . ,).·. . . 

9. The duty requiring that ". . . the law enforcement agency shall inform 
the ·owner or pe~son wh.'6 had lawful po~session of the flreann or other. 
deadlY ·weapon, at that person1s last kno:Wh addr~ss by registe'red mail, 
return repeipt requested, that he or she has 3 0 days :fr()m the date of receipt 

· of the b:btic'e'to'resp6hiho tii~'i::ourt ci~fk:'tc{tonfirrr{hisorher de#lie for a 
hearing,·a:na that til~ failure ·to r~spoi:id. 'shall r~suit. iri a· defaUlt order 
forfeitllig '{he· confiscated: firearm:> or otl:l~f dea4ly we~pon. ' F6r the 
purposes ;·of tn.is subdivision, the persoh1s ia8t krioWri address' shall be 
preswm~d to be the address provided to the law enforcement officer by 
that· person at the time bf the fallti.Iy violence incident.1 

· In the ev~nt the 
person who's~' :fitearm or ,other deaclly we~pon was ~eiz~d does not reside 
at ·the last address .. prdvided· to tlie agelic'y,':tl:ie agency 'Mirui maicb·. a 
diligen( good faith: effqq to learn th.b where~bdtitl ofthe p'cirson arid to 
comply with these notifitatiort t'eqtiiremehts~;; [Sedtion.1202~LS{g)] · 

.1 0. The duty requiring local law enforcement agenCies and the distriCt 
attorney to participate· in hearings '' ... if 'the petsoh requests a ~earffi.g", 
in which case,." ... the court Cierk shall set a: hearing no later' than 30 

. ' . ' ,• .. . ' ..•... -. . . . .. ·. :·1·· 

days from receipt of that request. The court. Clerk shall_ nqtif,y the . 
person, the law enforcement agency involved, and the dismc{attot'ney 
of the date, time, a,nd place of the he~ing. Unless it is shown by a 
preponderance of the evidence· that the; retUrn of iii~, :f!:rea.rril. or.· oth,er 
deadly' weapon would result in. endan~ering. the victim or the. person 
reporting the assa17lt ot threat, the cou~ shall orde~. the r~~ of. the 
fueartn or other deadly weapon and shall a'-"'ard reasonable attorney's 
fees to the prevaili:i:tg party." [Section12028.S(h)1 
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11. The duty requiring local law enforcement agencies and the district . · ·· 
attorney to participate in hearings " . . . [i]f there is a petition for a 
second hearing, and, " ... unless it is shown by clear and convincing 
evidence that the return of the firearm or other deadly weapon would 
result in endangering the victim or the person reporting the assault or 
threat," the duty oflocallaw enforcement agencies to" ... return ofthe 
firearm or other deadly weapon" and, as·specified; pay" ... reasonable 
attorney's fees to the prevaillfi.g party." [Sedtion 12028.5G)] " · 

The third req"!lireme11t,)hat the CO$tS cJai~ed h~reil} are the resUlt of "a J?-~W ;pro~am 
or higher level of service,of an e~$ting prpgram wi.thin the mea.Q.ll:igof Section 6 of 
Article XIll B of the California Constitution;', is also met. As previously discussed, 
in ''New Section 13 730 Duties" [pages 2-3], ''New Section 12028.5 Duties" [pages 3-
9] and "New Section 6228 Dut~es" [pages 1 0-12]~ such duties are not found in prior 
law. · . · 

· Therefore, r~imbursen:1ent of the County's ''costs mandated by the State", as claimed 
herein, is.required. · · 
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J. ·TYLER McCAULEY 
AUDITOR-CONTROLLER 

COUNTY OF LOS ANGELES 
DEPARTMENT OF AUDITOR-CONTROLLER 

KENNETI:I HAHN HAIL OF ADMINISTRATION 
500 ~T TEMPLE STREET, ROOM 525 
LOS ANGELES, CALIFORNIA 90012-2766 

PHONE: (2i3) 974-8301 FAX: (2i3) 626~5427 

County of;Los Angeles Test ClaimAmendment 
Penal Code Section 13730 as Added_,and Amended lJy: Chaptf,lr 1609, St!ltutes 
of 1984, Chapter 96S, Statut~s of 19,85; Chapter 483,_ ,Statutes o~ 2001; Penal 
Code Section 12028.5 as Added and Amended by Chapter 901, Statutes of 1984, 
Chapters 830 and 833; Statutes of 2002; Family Code Section 6228 as· Added 

- : • .. .-~·- ' ' ~ - (. ; . _.! -- . • ,. ·- - - - ' ' •. - -' - . . - ' -

and Amended by'Chapter'l022;Statutes of 1999, Chapter377, Statutes of2002 
· ·Grime Victims' Bi:ilriestic'Violence·· IiiddentReJ)orls .. · 

• r ~ . ' 

· Dec!aratioo of Leonard Kaye 

Leonard Kaye makes the fo116win'g. declaration and staterhent under oath: 

I, Leonard Kaye, SB90 Coordinator, in and for the County of Los Angeles, am responsible 
for • filing test • ,c,:laim,s and ~endments ._ thereto, revi~ws of State agem,:y .. 7omments,_ 
Commission staff analyses, and for proposing, or commenting on, parameters and guidelines 
(Ps&Gs) and amendments thereto, and for filing incorrect reduction claims, all for· the 
complete and timely recovery of costs mandated by the State. Specifically, I have prepared 
the subject test claim amendment, attached hereto. 

Specifically, I declare that I have examined the County's State mandated duties and resulting 
costs, in implementing the subject law, and find that such costs as set forth in the attached 
document, are, in my opinion; reimbursable "costs mandated by the State", as defined in 
Government Code section 17514: 

" ' Costs mandated by the State' means any increased costs which a local agency or 
school district is required to incur after July I, 198'o, as a result of any staMe enacted 
on or after January 1, 1975, or any executive order implementing any statute enacted 
on or after January 1, 1975, which mandates a new program or higher level of service 
of an existing program within the meaning cif Section 6 of Article XITI B of the 
California Constitution." 

I am personally conversant with the foregoing facts and if so required, I could and would 
testify to the statements made herein. · · 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct of my own knowledge, except as to the matters which are 
therein stated as infonnation or belief, and as to those matters I believe them to be true. 

-~L!l/2~7~-~f_!t~J-Jey r A- ~±~ 
Date and Place Signature 
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CHAPTER 483 . 
(Assel11biy Bill 'No. 469) 

· .. ··;:f:·.4)b 
·:::;·,nb 

.:~;~·~·1 ~ 

./ 

An act to amend Section 13730 of the Penal Code, -relating to dome5tic violenee.} 
. . . ~= ... 

!Approved by Govem~r 6cu.~r J, 200i. Filed with Secretaiy or"Statc Oaobcr 4~ 2001.1 

. LEGISLATivE COUNSEL'S DIGEST 
\ .; . i ~"'-!J • • ' 

AB·469,' Cohn. ~ DomestiC ViOlence.· . .· . . · ·· .o • 

Existi~g law requires ·all law enf~~fime~t ~g~ncies tc;J:prepare ~ written incident :~P,9~ 
containing specified .infomiation. about ~ail qoip.estic .violence~rehited .calls ·for assistaJice 
made to the department. Existing 'law also 'requires• that the total number of li,omestic­
viblence calls received and die number of those cases involving weapons be compil~ ·~y 
the' agency monthly ah1! silb'mitied to·the Attorney Gerie'fal. . . . · . .. ._, 
~ This bill ~o~Jii r~.lirl' a·la.w:·~iifbrdelric:!l( officer_yiho respo'ilds to the s(;en~. oq 

domestic violence-:i:d~t'~o )~Jci5i~#t' to, prepaii(a dolne~tic ·vio,lence ini:ide~t. ~porf ~~i~h 
includes a ilOtatiori'of whether'he'or she found it iiei:'essary, for the protecticin'of the peaee 
?fficer or otherpb'~~".(pr€se.n.i· to:.!nq~~r~'~(~d.'v·i~H-?. the ~lle~t:(j a~u~et.,.or'tKi%, 
whetlter a fireami or oilier deadfy weapon was· present at the l~auon, and whether tile 
inquiry disclosed the presence of a firearm or other deadly' weapon: This bill would also 
require officers to confiscate any fireann,·or deadly weapon discovered- at the location of 
a domeStic violence incident Because this bill would require .local law enfon::eindii 
officers to perform additional duties, it would'impose a state-mandated local pragram.·The 
California Constitution requires the state to reimburse local-agencies·aild school districts 
for certain costs ·.mandated by ·.the state> Statutory provisions ·establi'sh · procedurds · foi: 
making that reimbursement, including the creation of a State ·Mandates· Claims Fut:~d to 
pllythe.ccists of mandates that do not exceed $1,000,000 statewide .and other•procedures 
for claims· whose statewide costs exceed $l,Ooo,OOO: · · · ·- .. : 

This bill -would prdvide that, if the Commission on State Mandates determines that the 
bill· contains costs mandated by the state, reimbursement for those costs shall be made 
pursuant to these statutory provisions. · 

The people of the State of California do enact as follows: 

SECTION I. Section 13730 of the Penal Code is amended to read: 

§ 13730, · (a) Each law enforcement agency shall develop a system, by January l, 
1986, for recording all domestic violence-related calls for assistance made to the 
department including whether weapons are involved. All domestic violence-related calls 
for assistance shall be supported with a written incident repor-t, as described in subdivision 
(c), identifying the domestic violence incident Monthly, the total number of domestic 
violence calls received and the numbers of those cases involwing weapons shall be 
compiled by each law enforcement agency and submitted to the Attorney GeneraL 

(b) The Anorney General shall report annually to the Governor, the Legislature, and the 
public the· total number of domestic .violence-related calls received by California law 
enforcement agencies, the number of cases involving weapons, and a breakdown of calls 
received by agency, city, and county. 

(c) Each law enforcement agency shall develop an incident rePort form that includes a 
domestic violence identification code by January [, 1986. [n all incidents of domestic 

Italics indicate changes or additions ... * * * indicate omissions. 
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ence, a report shall be written and shall be identified on the face of the report as a 
1esric violence incident. The report shall include at least all of the following: 
) A notation of whether the officer or officers who responded to the domestic violence 
observed any signs tfiat the alleged abuser was under the .influence of alcohol or a 
.rolled substance. 
:) A notation of whether the officer or officers who responded to the domestic violence 
detennined if any law enforcement agency had previously responded to a domestic 
~nee call at the same address involving the same alleged ilbuser or victim .. 
') A notlHion of wh;ether the officer or officers who responded to the domestic 
mce call found it necessary, for the protection of tire peace officer or· other persons 
ent, to inquire of tire victim, the alleged abus~r, or both, whether a firearm or other 
fly weapon was present at the location, and, if there is an inquiry, whether that 
:iry disclosed the presence of a .firearm or other deadly weapon. Any firearm or other 
rty weapon discovered by an officer aJ the. scene of a domestic violence incident shall 
u.bject to confiscation pursuant to Section 12028.5. . 

::c. 2. Notwithstanding Section 17610 of the Government Code, if the Commission 
)tate Mandates determines that this aci contains costs mandated by the state, 

~sement to local agencies and school districts for those costs shall be made pursuant 
.,.. 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government 
~- lf the statewide cost of the claim for reimbursement does not exceed one million 
trs ($1 ,000,000), reimbursement shall be made from the State Mandates Claims Fund. 

Italics indicate changes or additions.·* * • indicate omissions. 
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3018 STATIJTES OF 1984 [ a£9m = Ii$ 
the public. .. - . 

(c) Participation in a program iuider this- article shall not };le a 
defense to any disciplinary action which may be taken by the b<Jard. 
F;~er, noproyjsio~,_9.f~ artiCle ~hall preclude the board from 
commencing_,discip~ ~ctip'} ag~~ a:licensee who is te~a.ted 
from. a Pt:Ogr8J:Il under this ~ticle. · -· "· _ ·-· 

4431i· . The::· board_ s~ ,r:_~View tbe.'activities of the emplqyee 
assistance program on a qlJ!ll1:erly bB.sis. As part of this evaluatioi:I-;-•the 
board ,shall reyic::w fi.les -~nill .pa:i:ticipants in the impa.iz!IA~nt 
program. ~arne~.--of t:l_lose phannilciSts. who 'entered the program 
vohill_!:lpily _ wi,~o1;1t. t:lle la:lowledge' of the board shall re#ulln 
corifi~~ntial from the o!J:frd'except when moriitoring by the gqard 
reveals i:ID.;sdiagno~is: case JlliSmana'gerriei:lt, or noncompliance by:the 
par'lj,g~pant . . . , . . . · ' . . - · . . · - '}~: 

443§. All ~arq recc)rds ;tnd . re.99rds. of the· employee as~Wfice 
.. progr~-~~g t<itl}~: ~~atiiieilt: of a pharmacist in the prqf#'arn 

sha,IJ be kept tionfid_~ri.tia\;.~d are. not :_:subject to discovecy or 
. subpg~ll8.-· . · _ · · ., · . · "; 

: 4438. . No member of the boaid or' the. contracting professional 
ass~iatlop_ :qr ariy ".9l~i:e~r. iil~_erveri.or shall be liable fot any':;9ivil 
~ges ~cy,us~p(flB~~or·c;,~mis,~ons which _may occur while agting 
m.g()()g f~~ pur~t- tel-~ articl_e. . · , _ '(.: 
~~-,,:pus. ~de sl1!il': :9~ <1P~!_ative until J ariuary 1, 1988, a#!i on 

. ~t-date ts rt;lpeiiled, 4P}ess a later enacted statute deletes or e:Q;ends 
that dat_l:;l;. -:t:h~- bo~d sllal1,pr~~~e a su.#set i:eview report Q.f:the 

· pr.ogra.m; ~4. suJ:?IPit the · re.Ii?rt'1 to the ''l..EigiSlature ·on or liEifore 
M11:-r:ch :31, .1@, , .. ... , ~- .. . ·; · ·. , _ _ .. · . . · ., ,:',::'; 

- . SEC. 2. . Th_~ suin of 1:\.ycrtJ;ty-~ve thowiui.d -dollars ($25,00Q) is 
hereby appropti~~~ci from llie;P~tiy Bi:iafd Contingent F.W},Cl to 
the California State Bo&rp of Pharmacy to carry out the purp6's~s of 
this act :.: . .'" · · · · -."\:': 

::-

CHAPTER 901 

An act to add Section 12028.5 to the Penal Code, relatih~ to 
. weap~Jiis:. ' . . . 

[Approved by Governor s_e ._'Pt'lm_l>er 5,. 1984. FUed with 
· Secretary of State,~pteniber 6, l!J/)4-1 · 

The people of the State of Calilorriia. do emi~t as follows: 
·.- .. -. . . 

SECTION l. Section 12028.5 ~ added to the Penal Code, to 'read: 
12028.5. (a) As used in this section, the following words have the 

following meanings: 
(1) "Abuse" means intentionally or recklessly ca~g or 

attempting to cause bodily injury, or placing another pei~pn in 
reasonable apprehension of imminent serious bodily injti'Ty to . ;, 

:•.f 
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himself, herself, or another.· -
(2) "Domestic violence" is abuse perpetrated against a family or 

household member. 
(3) "Family or household member" means a SpoUSe, former 

spouse, parent, child, any other person related by consanguinity or 
affinity within the second degree, or any other person who regularly 
resides in the household; or who, within-the last six months, regularly 
resided· in the household. . . 

(b) A sheriff, undersheriff, deputy sheriff, or police officer of a city 
at the scene of a domestic violence incident inyolving a threat to 
btinuin life or a physical assault may take temporary custody of any 
qrearm described in Section 12001 in plain sight or discovered 
pursuant to a consenSual search as n~ for the protection of .the 
peace officer OI; o~r persons present. Upon taking custody of a 
fireilrm, the offj.cer shall' give the owner .or- person who possessed the 
firearm a, receipt The receipt shall deScribe the firearm and list any 
identification or serial niliiiber on. the firearm. The receipt shall 
indicate where the firearm can be recovered and the date after 
which the owner or possessor can recoyer the firearm. No'Jil-eann 
shall be held less than 48 hoilrs. H a firearm is not retained for use 
as evidence\-elate(:I'to criininal charges brought aS a result. of- the 
dom~c violen~ incident or is:not !etained because i~ was ille~ally 
possessed, the fu'earm shall be made ~vailable to .the owner or person 
whq was in laWful posilession 48 hours after the seizure or as socin 
thereafter as possible, but rio later than 72 hours after the seizure. 

-(c) Any firearri:l which has been taken into custOdy which bas 
been sto.len shall~ restored to the lawful oWQer, as soon as its use 

· for eVidence hlj.s_ been ~rv~ up6D. his or her identification of the 
firearin and proo( of ownership. · - · . · . . 

(d) Any firearm taken ~to custody and held by a police or 
sheriff's department for longer than 12 months and not recovered-by 
the owner or person who bas lawful possession at the time it was 
.taken into custody, shall be considered a nuisance and sold or 
destroyed as provided in subdivision (c) of Section 12028. 

SEC. 2. NotWithstanding Section 6 of Article XIII B of the · 
California Constitution and Section 2231 or 2234 of the Revenue and 
Taxation Code, no appropriation is made by this act for the purpose 
of making reimbursement pursuant to these sections. It is 
.recognized, bowev.er, that a local agency or school district may 
pursue any remedies to obtain reimbursement available to it under 
Chapter 3 (cornmencing.with Section 2201) of Part 4 of Division l 
of that code. . 
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CHAPTER 830 

(Assembly Bill No. 2695) 

CHAPTER830 
sOC:. 1 

· An act to amend Sections 166, I 2021, I 2028.5, and 12028.7 of the Penal Code, relating 
to firearms. 

[Approved·by Governor September 23. 2002. Filed with Se<:relat}' of State September 24; 2002.] 

LEGlSLATIVE COUNSEL'S DIGEST 

AB 2695, Oropeza. Firearms. . . 
Exis-ting law provides that any willful and knowing violation of specified court orders 

involving family relations and domestic violence shall constitute contempt of court 
punishable .l>Y· imprisonment for not more than one year. 

This bill· would make a ·clarifying change to this provision. 
Existing law p-rohibits persons convicted of certain offenses from owning, possessing or 

exerting custody' or control over a firearm, as s{lecified. Vk1!ation of these provisions is a 

·~ bill would require the Attorney General, subject to available funding, to work with 
'-'~·t!r specified 'entities to develop a protocol designed to facilitate the enforcement of 
restrictions on firearm ownership, as specified. The protocol· would be required to be 
completed oli'or·before January !, 2005. 

EXisting Ia~· provides that, if a firearm or other deadly weapon seized by a law 
enforcement officer as a result of a domestic violence incident is not' retained for specified 
reasons, the firearm or other weapon shall be made available to the owner or lawful 
possessor no later than 72 hours after the seizure .. 

Jhis bill would provide that, if not retained, the firearm or other weapon shall be made 
'"ail able to the owner or lawful possessor no later than 5 business days after the seizure. 

Existing law provides that, if a law enforcement agency has reasonable cause to believe 
that the return of a firearm or other deadly weapon would be likely to endanger the victim 
or the person reporting the threat, the agency shalt, within 30 days of the seizure, initiate 
a petition in superior court to detennine if the firearm or other weapon should be returned. 
Existing law allows the agency to seek an eXtension of this period, for good cause, to no 
more than 60 days after. the date of the seizure. 

This bill would extend to 60 days the period for the law enforcement agency to initiate 
a petition, and would extend to 90 days the period of extension for good cause. 

Existing law requires that a receipt be given to the possessor of a firearm o~ other deadly 
weapon when the firearm or other weapon is taken into custody by a law enforcement 
officer. Existing law specifies the information to be included in the receipt. 

This bill would add to that information the time limit for the possessor to recover the 
firearm or other weapon. 

~bill would make nonsubstantive corrections to these provisions. 

W, bill would incmporate changes to Section 12028.5 of the Penal Code proposed by 
Sl:s 1807 that would become operative only if both bills are enacted and this bill is enacted 
after SB 1807. · -

ltalic:r indicate changes or additions. • "' • indicate -omissions.~. 
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SEC.l 

The people of the State of California do enact as follows: 

SECDON L Section 166 of the Penal Code is amended to read: 

§ 166. (a) Except as provided in subdivisions (b), (c), and (d), every person guilty 6r 
any contempt of court, of any of the following kinds. is guilty of a misdemeanor: 

(I) Disorderly, contemptuous, or insolent behavior committed during the sitting of any 
court of justice, in the immediate view and presence of the court, and directly tending. to 
interrupt its proceedings or to impair the respect due to its authority. . 

(2) Behavior as specified in paragraph ( l) committed in the presence· of any referee, 
while actually \!ngagedin any (!ial or hearing, pursuant to the order of aQy court, or in.the 
presence of any jury while actUally sitting for the trial of a cause, or upon any inquest or 
other proceedings authorized by law. · 

(3) Any breach of the peace, 'noise, or other disturbance directly tending to interrupt the 
proceedings of any court 

( 4) Willful disobedience of the terms as written of any process or court order or 
out-of:state court order, lawfully issued by any court, including orders pending trial.· 

(5) Resistance willfully offered by any person to the lawfu_l order or process of any 
court. 

(6) The contu!llac_ious anq unla~l refusal of any person to be 'sworn as a witness; or, 
when so sworn, the like refu,sal to answer any material question. 

(7.) The publication of a false or grossly inaccurate report of the proceedings of any 
court. 

(8) Presenti11g to :iiJy court haying .poy.'er to. pass sentence upon any -prisoner .under. 
conviction, orto any 't:'.erriber.of the court, any ,affidavit or testimony or rl<presentatiqn of 
ariy kind, velbal or written, in aggravation or mitigation of the punishment to be imposed. 
upon the prisone~~ ~xcept 1\5 pr<JVicl\!d in this ~o?e. · .. · .•. 

(b)( I) Arui ~rsqn ~hqis~~ilty_of c0!1tep1ptof;.court underp~graph (4 ).of subdivision· 
(a) by willfully cont,a~~ng a ;Yit:tim ·QY phone or ·mai.l, or.d~rectly,- and, who .has been 
previously convicted of a violatio-n of Section 646.9 shall be-punished by imprisonment 

. in a county jail for not m~re than one year, by a. fine of five thousand dollars ($5,000), or 
by both that fi_ne and impfisoniii~nL . 

(2) For the·.:imrPoses of ~entencing under this sulxlivision, each contact .shall constitute 
a separate violation of this subdivision. · 

(3) The present incarceration of a person who makes contact with~ victim in violation 
of paragraph (l)_.is' not .a defense to ayiolatio~ .of this subdivision. 

(c)( I) Notwithst;mding parag~ph (4), of sui:Jdjvision (a), any willful and knowing 
violation of any protectiv~ orde~ qr stay away court order issll¢ pursuant.to Section 136.2, 
in a pending cq!IDnai. proc;~eding involving domestic violence, as defined ·in Section 
13700, or issued~ a c9ndition of.pn;>bation after a conviction in a criminal proceeding 
involving domestic .violeQc,e, as defined. in Section i3700, or that is an order described in 
paragraph (3), shaLl constitute contempt of court, a misdemeanor,' punishable by 
imprisonment in a county jail for n9t't:'ore than one_year, by a fine of not more. than one 
thousand dollars ($1,<)90), or i:Jy both ·that imprisonment .ard fine.. ,, . . . 

(2) If a violation ofparagraph (l) results in a p_hysical injllry, the perSOI)- shall be 
imprisoned iri' a cou~t)t' jail fo~ at_l.east 48 hours, whether a 'fine or imprisonment is 
imposed, or the sentence is suspended. _ . ., 

(3) Paragraphs ( 1) and (2) *** apply to the following court orders: •. · . 
(A) Any order Issued pursu~t· to Section 6320 or 6389 of th,.e. Family Code. 
(B) An order excluding one party from the family dwelling or from the dwelling of the 

other. 

I Italics indicate changes or additions. * * * indicate omissions. 
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er~n .. ~,;a:~renjoining a party from ~peci_fied ~havibr that the court' ?e:!enniiied _..vis 
.. ~.;essary t'q effectuate ·the orders descnbed rn paragraph (1 ). , ... 

(4) A second"tir'. subsequent conviction for a viol~tion of any e~rdef described in 
paragraph (I) occurring within seven years of a prior coiivietion for a violation of any of 
those orders•,ana ·involving an· act of violence or "a credible threat" of violence, as 
provided in subdivisions (c) and'(d) of Section 139, is pimishable'by imprisonment_ in a 
county jail not to exceed one year, or iri the state prison for 16·months or two or lhree 
years. 

(5) The prosecuting agency of each county 'shali have the primary responsibility for the 
enforcement·of the orders described in paragraph (I) . 

. · (d)( I) A· person who owns, possesses, purchases, or receives a firearin knowing he or 
she is prohibited fn}m i:lciing sci l;Jy the provil!ioits of a protective or~et as defined in 
Section l36.2:of this cOde, Section 6218 of the Family·Code, or·Sections 527.6 or 527.8 
of the Code oN::Ivil Proceaure, shall be' punished under the provisions of subdivision (g) 
of Section 120iL · ' ,.. · •' ·.· ·· · · · · 

(2) A person subject to a proiei::tive order described In· paragrap6 .. (i) shall not be 
--')secuted tinder this s~tion 'for owning, possessing, ptfrcha8irig, 'or reC:ei\il.ng a firearm 

fue extent that' firearm is 'granted an exemption pti:fsuanfio subdivision (Ji)"of Section 
6389 of the Fiilrii.JY'¢ode:' ,, . · · · · '· · , ' • ' · , , · , 

(e)( I) If pfobationi's granted upon convictidn df a violation of subdivisi9n (c), ttl~ court , 
shall imposiFprob~tiori consliitent witti·~eprovisions ofSecti9n 1293,Q97 Of the P~nal 
COde. ..,,. · · ·' .. . . -

(2~ _If pr~~~tl2[l4.grante~_Jp_o~ c~nvip~ory.-.of .~ vi.JI~·ti~n o~sub(fi.yisio!l (c), 0-e 
condrtmns o,f,.probatmn may mc:;lude, !D. heu Rf a fine, one '!lf both oJ the. followu;1g 

-~:~~e.,d~(endaflt make pa~ments to a battered women's ~helter, up to a maximum 
ot one thousa:ric(d.ollars($l,Q90),. · .~ ·· . .,. ·· .. · .· ' · ·: · · 

(B) That ~~ ~~fd~a~t provid€ ;r~i:itutibn to re'lmbursl? th_e vidiW, for reasonable costs 
of.C<?,Unselirig_'a~~Otllei' reasona~le eic;pef!SeS tll!ilthe court finds are ~e direct_resiilt of the 

. defendant's offense. . . ' ' . . . 
(3) For ariyor'cl~t to pay a. fine,' ri{~e p~yments to a .ba~red wonjen). sp~lter; or pay 

restitution as 'a' 9?:':',d\~?~ of probatior. under this ~~¥ivi~io,f1,or s_\lbdi~isiq~. (c), th,7-,f,?,urt 
"~'Ill make a d~terrrul}!ltlon oJ. the defen:d~t·~ abllrty to P!IY· .In no event~h~\I .lillY 9-rC!~r 

;nake pay!Ji~;n~ t? .~:b.attered !W()~en:"s. ~.he~~~~ wad~ j_f i(~o\IJdjmpair tf.ie abiJit)' of . 
the defendantto.P~Y,.~rrect, ~-tlt)Itlon~~ t11e yrptim.or,_court-order¢ '*'ld su.iJP:9rt .... 

( 4) If the injury to a mairied person is ca':'~ed in whole. o,r, in part b'y the <:pnlina) a~~ 
of his or her spouse in violation of subdivision (c), the co'inmunity propertfmay not be 
used to discharge the liai:iii'ity of the offending s(:>ouse for' restitUtion to tJ{e' injured sp6use 
***required by Section 1203.04, as operative-on or before August 2, 1995,"or Section· 
1202.4, or to ·as~elter'for costs with regard to the injlircil, spolise and dependents required 
by this subdivision, ·uritil aU ,separate property of the offending spouse is exhausted. 

(5) Any person violating ariy.order described in subdivision (c)*** may'oe punished 
for any substantive offenses described under Section 136.1 or 646.9. No finding of 
contempt shall ·be a bar to prosecution for a violation of Section 136.1 or 646.9. However, 
any person held in contempt for a violation of subdivision (c) shall be• entitled to credit for· 
any punishment imposed as a result of that violation against any sentence imposed upon . 
conviction of.an offense described in Section 136.1 or 646.9. Any conviction or acquittal 
for any substantive offense under Section 136.1 or 646.9 shall be a bar to a. subsequent 
punishment for.contempt arising out of the slime acL . · . . 

{ •. 2. Section 12021 of the.' Penal COde is amended to read; .. · .. 

; ~ 12021. (a)( I) Any person who has been convicted of a felony under the laws of the 
1' ·United States, of the State of California, or any other slllte, government, or country, or of 

Italics indicate changes or additions. * * * indicate omissions. 
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an offense enumerated. in subdivision (a), (b); or (d) of Section 1200 l.6, or wbo · 
tO the Use Of any nMcOtlC drug, WhO OWDS Or has in his Or bet possession Or .....,:UC(11 

her custody or control any fireliC!Il is gui!cy of a felony. 
(2) Any pe~n who has ~0 or m~re i:onvic~ons for violating- nar·,. ... ,.,. •• hc.c£1 

subdivision (a) of Section 417 and who owns or ha.S in his or her possession or 
or her custody or~i11roi any fi'rearin is guil~ of a felony._,, --. · _-

(b) Notwithstaiiding subdivision (a), ar\Y person who.has been· convicted of a fel•cm~rJOi~-;·_:,; 
of an offense enumerated in Section 1200L6,. when that conviction 
-certification by th~J~veiiite ~urt for pro~~ut_ion as.an .adult in an adult court 
Section 707 of the Welfare and Institutions Code, who owns or has in his or her posse:ssi 
or under his or, .her custody .or control. any fir~ is,.guilty .of a fe!Ol!-Y· 
. (c)(l) Except as provided in subdivision (a) or para.grliph (2) of this subdivision;-any· 
person who has. be~_:,l) conv.icted 9f ~ m4~emeanor violation of.Sec;tion 71; 76, l36,lf-i 
136.5, or 140, subd.ivision(d) ofSec~oJ1.148, Section 17lb, 171c, 171d, 186.28, 240, 24i:~;'(,: _ 
242, 243, 244.5, 245, 245:?· 246, 246_.3_, ~47, 2n,_s, 273._6, 41~, 417.1, 417.2, ~17.6, 422#':~~s 
626.9, 646.9, 12023,.or..J2024, sub~iJv,JsiOn-{b) or.(4) of,$~Ctl()n .12!)34,_-Sectmn 12Q;t(Jj ~:.·­
subdivision (b) of Section 12072, subdivision (a) of former Section 12100, Section 12220-; -: .. 
12320, or 12590, o,rS~cti9n 810(), .81,9J1 or_8 Iq3;~ftl1~ W~.lfsp-e an~ln~~tuti9n~ CP<I,t:, ~ , .· 
firearm-related o[fens_e.,pufl:l.\-'.ant to ,,~~!!O~~ 87L5.J.an~ LQP1J o( the. Vfelfl[e .. anll:;,_ · 
Institutions C~e •. or of tl)e cop~uct p~rii~he4,\.n Po/1!-~raph, (3)_ ofsubdivj~Aol) (g) qf$.ecti_()o .•.--, 
12072, and who, within 10 years of the conviction, owns, or has in his or her po.ssessioli> ·' 
or under his or her Cll$tody or c:Ontrol, any fire8!111 is g1.1ii~y of a public. Offf!I)Se, wh.icb-sii8n: · 
be punishable by_ imp~sonm'~di_in. a C~>Uncy }?il n9t"e,\c.c~,ing ~n~:y.ea,r .~f in~ th~::s1~~ 
prison, by a fiiie not. exceeding one thousan'd . dollars . ($1,000)',' or by bi)tb- thlii 
imprisonment a11d fine. Th<; court, on forns .Pr.f?scri~~d by ~!: pep~el!t 
notify the depaf.tment of pe~\>ns subj~t to' 'this. subdivi¢i<J,h. Howev'er, 
this paragraph 'hi'ay be redutei:l, e!iffiinated; or c(u'lditioned as provi<iea in o'mti'!T:ilnh 
OJ. . . . 

' ' •. . . ~ f·'. " •·· . . ! • '.; -~ -. • l -. ; . . " ( ; . ' ' . 

(2) Any person employed as a peace officer described in Section 8~0,,~ •.. ~.J.'U~f·•P.-i'.V:'~.l; 
830.32, 830.33, 9£ 8~q,~ W~QSe, emplq~ment_Qf, Uv.l!,lihooqj~ ~,Cfp_el)de~t. ?it .. '' 
legatty possess a ~~. who _is ~ll!?)ec;Ft~ ~~ pri:i~ibi~i_o!\_imrqsed _py_ t11\si· fJ_I~ .. !~i~i~i[', 
because of a conviction urider Sec'tion'273.5, 273.6,'or 646.9;· may petition the ' 
once for relief frqm, this_ p~hibiti?!\· Tk!e..P~W~,o11 shal) be filed ~i~. th~. 
petitioner was se.!tten,9eii.·rr.~~~[ble,, tli'e rt1~tt~( ~~~ll b~; heai'd}~efore • . 
sentenced the pe~H!~ri,-~r: Up,o:n Nir~g. the petition, tti~ :Cl~rk ?,f th~. _cgurt sh~I,I . 
date and shall ~citify tlje_pet!!iO!f~r-~n,g~ ~e prosecutiqg a.t,t,c)rll,e}'of ~e d~\~ : , 
Upon making eaeh of }he fqllowiijg fin~ihg~, _thy ,i;:Diii"t. !iJ-ay re(\~c;~ c:ir, eulml~nate .. lllle;-, 

prohibition, impose ca:nditio~fon r~.uc~o':' <!(i:,tilni'riali?P pf th'e.~roh_ibition, ·or otl~erwu~~e 
grant relief froili'the prohibition as the cdiirt deeins appropriate: ... ' . 

(A) Finds b~ a .. ptep~nd.er4~c~ 9f the_''~~~d~~~ thl!-t tl)_e peti~oner is likely· to· u8e a 
firearm in a safe and lawfuL manner. . - . 

(B) Finds thatth~opetitio~er.is n~twithin,.a.prghiqit_ed class as specifiefi in .subfiivjsion 
(a), (b), (d), (e), or(g) or. Section .1~02l.l, and the court is not prese_nte<i.w.ith any credible 
evidence that the pe_ti~ioner i!l,a person described in Section 8100 or 8103 of the Welfare, 
and Institutions C'?C(e., ,_ _, ,.- ' . 

(C) Finds that the- petitioner does- not have a previous conviction under this subdivision 
no matter when the -prior conviction occurre<L- · --:·_ 

ln making its decision; the court shall consider the petitioner's continued employ merit. 
the interest of justice, any· relevant evideri'ce; ·and the totality of the circumstances. The 
court shall require, as a condition·of graiiting relief from the prohibitiori·u_nderthis-section, 
that the petitioner agree to participate in cmmseling as deemed app':'pnate by th~ ~~ 
Relief from the prohibition shall not relieve, any Q\her person or entity from any liability 

I Italics indicate changes or additions. * indicate omissions. * * 
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erught otherwise be imposed. It is the intent of the Legislature that courts exercise 
,,..,ad· discretion in fashioning appropriate relief under this paragrnph in cases in which 
relief is warranted. However, nothing in this p¥agraph shall be construed to require courts 

· to grant relief to any particular petitioner. It is the intent of the Legislature to permit 
persons who were convicted of an offense specified in Section 273.5, 273.6, or 646.9 to 
seek relief from the prohibition imposed by this subdivision. 

(3) Any person who is subject to the prohibi.tion imposed by this subdivision because 
of a conviction of an offense prior to that offense being added to paragrnph (I) may 
petition the court oncy once for relief from this prohibition. The petition shall be filed with 
the court in which the petitioner was sentenced. If possible, the matter shall be heard 
before the same judge that sentenced the petitioner. Upon filing the petition, the clerk of 
the court shall set the hearing date and notify the petitioner and the prosecuting attorney 
of the date of the hearing. Upon making each of the following findings, the court may 
reduce or eliminate the prohibition, impose conditions on reduction or elimination of the 
prohibition, or otherwise grant relief from the prohibition as the court deems appropriate: 

(A) Finds by a preponderance of the evidence that the petitioner is likely to use a 
fireann in a safe and lawful manner. 

I(B) Finds that the petitioner is not within a prohibited class as specified in subdivision 
(a), (b), (d), (e), or (g) or Section 12021.1, and the court is not presented with any credible 
evidence that the petitioner is a person described in Section 81 O() or 8103 of the Welfare 
and Institutions· Code. · 

(C) Finds thai-~~ petitioner does not have a previous conviction under this subdivision, 
no matter when the ·prior conviction occurred. 

In making its .. decision, the court may consider the interest of justice, any relevant 
~nee, and the totality of the circumstances. It is the intent of the Legislature that courts 
Weise broad discretion in fashioning appropriate relief under this paragraph in cases in 
which relief is waJ;T311ted. However, nothing- in this paragraph shall be construed to require 
courts to grnnt relief to any particular petitioner. 

( 4) Law enforcement officials who enforce the prohibition specified in. this subdivision · 
against a person who has been granted relief pursuant to paragraph (2) or (3) shall be 
immune from any.liability for false arrest arising from the enforcement of this subdivision 
unless the person has in his or her possession a certified copy of the court order that 
oranted the person relief from the prohibition. This immunity from liability shall not 

lieve any person or entity from any other liability. that might otherwise be imposed. 
(d)( I) Any person who, as an express condition of probation, is prohibited or restricted 

from owning, possessing, controlling, receiving, or purchasing· a firearm and who owns, 
or has in his or her possession or under his or her custody or control, any firearm but who 
is not subject to subdivision (a) or (c) is guilty of a public offense, which shall be 
punishable by imprisonment in a county jail not exceeding one year or in the state prison, 
by a fine not exceeding one thousand dollars ($1 ,000), or by both that imprisonment and 
fine. The court, on forms provided by the Department of Justice, shall notify the 
department of persons subject to this subdivision. The notice shall include a copy of the 
order of probation and a copy of any minute order or abstract reflecting the order and 
conditions of probation. 

(2) For any person who is subject to subdivision (a), (b), or (c), the court shall, at the 
time judgment is imposed, provide on a form supplied by the Department of Justice, a 
notice to the defendant prohibited by this section from owning, possessing or having under 
his or her custody or control, any firearm. The notice shall inform the defendant of the 

;: ..• hibition reg~ding fire~s and. include a form to facilitat~ the transfer of firearms. 
iL lure to provide the notice shall not be a defense to a violation of this section. 
~ . 
ifi: (e) Any person who (l) is alleged to have committed an offense listed in subdivision (b) 
~;: of Section 707 of the Welfare and Institutions Code, an offense described in subdivision 

~~~;, IUllics indicate changes or additions. "' * * indicate omissions. 
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(b) of Section 1203.073;·or any offense enumerated in paragraph (l) of SUI:JW,v..LI:r' 
and (2) is subsequently adjudged a ward of lhe juvenile court within the 
Section 602 of the· Welfare and Institutions Code because the per:soncot.mrlit14xl.an'o 
listed in subdivision (b) of.Section 707 of the Welfare and· Institutions Code, an. 
described in subdivision(b) of Section 1:203,073, (Jr. any offen~e'eQuiiierate4 in p,.~rag1'1'!1114,~~,~­
(l) of subdivision·(c) shall,not own, ·or have-in· his or her possession or under ' 
custody or control, ·any. firearm' until the age of J() ,rears, A ~iqiation of ~is . . . , 
shaJI be punishable by imprisonment in a coi.mtyjail.not.eX:ceeging one y~ or ip. the SiatQ ... 
priso_n, by a, line not .exceetiing one thousand dollars ($~,000), or, by l>qth --~ -~f• 
unp~onment ~d.fine .• The juvenile c,ou~ •. o~ ~orms p~cribed p~ the .D,epartm~i:ii,f# .:· .· 
Justtce, shall nottfy the department ~f.persons subJ~~ ~() thrs supdiyrsron. N9twithstandiritr 
any other law,_.the forms requir~d t~, be,~!Jbrnitted t6 th<;;. department pursuant to this:· . 
subdivision may be us~ to d~termi\le.<;;ligibility to _ac;q11ite' a· fircium,. . .,, . ,. Hi·-}· 

(f) Subdivision.(a) shall :not apply to a person who h_as: been convi9ted of a felony undet: ·· ···.•:. 
the laws of the United States ,unless either of the following criteria}.s_s~tis~ed: · , ·.•Ytr-:, 

{l~ Conviction of a like offense under California-law can on.ly ~esul~;in imposition of· . 
felony punishmenL. ' '; ·,,·, . . . cL , , 

(2) The defendant was sentenced-~<> a federal correctional facility for mo~.fhan 30 days, 
or received a fine .of more than one thousand dollars . ($l,Q9,0)! .l?r receiveg I::IOth . ' 
punishments.. . ... , · . . .·· , ,,, , ... , . · ,. . . , ". _; .·~· 

(g)(l) Every P!lrson w~o. .purchase~. Of receives, O[ att~mpts. to,purchase o~ reeeiv~;:;ll: 
firearm knowing-that he o.~ she is subject to a protective,?~~~ as. Mfl.ned,in ~ec~2n-.~~8- ; .. 
of the Family Code, Section 136.2, or a temporary restraining order or injunctioii isS~ · 
pursuant to .secti(ui:S,~?-6 o,~ 527.8 of ~e <;:_ode?( q~il P~~~~·.~ !o/ilo/, ?(~P.~~~¢'. 
offense,. which shall ~ pUR1Shable by rmpnso~ent m ~.,(;()IJ~ly.,J~l ?<;Jt ex~~-tj~-:~+''. 
year or m the s~~c;:. p~~n, by, a fin<: nC)_t_ el,(:;eeqmg_ .olle tljous~d dollars {$1,000), .~~· Y.o.;'·~~ .. 
both that imp~f?~¢tit 'iind, .~~~:-· ~!\ suJ?i:Iiyi~iiJl! doqs not, app!Y''uhless1the 'ci:iP,f o.t( ""~~·-·· . 
restraining orde(pers9njflly· ¥¢ryed.i)n 'lpe'~i'SOri1 agains'fwhoJ:U'ilie'resiriiiniiig ord¢r,i8:· · · 
issued contain~.&, notice,: in:' bciicl print sti~ing (I) 'ih'a( the person is pr()hibitcil rn;m . 
purchasing or receiving'or 'atte!hptin{th porcliase~of ie&ive''a' firea:ffi:l'ii:rid !(i) 'spel::ifymg 
the penalties fl)r violating this subdivision, or a court has provided licffihl vernal notice of 
the firearm proWbitiO'D: and:penalty as provided'in' Sci:tion·6304·ofth'e Family ·code:' · · 

(2) Every pery§r\:~~o oo/ns or possesses a: ~rearm'!Cnowingthathe or•she is prohibire:.;· 
from owning o(passessirtg a !\rearm by the·provisions'·ofa protective order aiH1efined in 
Section 6218j~f ih~''-Fani\!Y Code, Section (36.~. of the"'~Penal·G6de, or a temporary 
restraining order ()f injunctio'n issu:ed pu~s'liant to 'S~otiori 527.6 or 527.8 of the Go<ie• of 
Civil Procedure; Is g\lili:y elf' a pl!bftc offense;' which shall be' punishable· by imprisonnient 
in a county jail oofexceediii'g>loD:e year;''by a· fine· not• exceeding-: one thousand doUatJii · 
($1,000), or bfboth''tnat ifutii'isohment andtfine. This subdivision does not apply·unless 
a copy of the· ~straiiiinif'order personally served on· the' person against whom·. the 
restraining order 'is'issued conlliins ·a notice in bcild print stati1;1g (l~ that the ·personds 
prohibited frcinf·owriin!f or posses·siilg or attempting to own or· possess a firearm and (2) 
specifying the.peniilties for violating' tbis subdivision, or a court has.provided actual verbal 
notice of the firearm prohibition and penalty as provided in ·Section .6304·ofthe Family 
Code. · ... ·; 

(3) Judicial Council shall pro~lde notice on all protective orders that·the respondent is 
prohibited from owning, possessing, purchasing, or receiving a firearm ·while ·the 
protective order is in- effect and that the firearm shall be relinquisl1ed to the local .law 
enforcement agency• for that jurisdiction-or sold.to,.a licensed·gun dealer, and that,pr(J!)f~f 
surrender or sale shall -be·: filed .within .a specified time of receipt of the order. The order 
shall also state on its face the expiration date for relinquishmenL .. , 

(4) lf probation is granted upon conviction of a violation of this subdivision, the court 
shall impose probation consistent with the provisions of Section l-203 .09_7' · 

Italics indicate ·change's or additions:· * * * indicate omissions . 
. ·.; ' . 

'·' 
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fll} A violation of subdivision (a), (b), (c), (d), or (e) is justifiable where all of the 

fu •• .,wing conditions are met: · 
(A) The person found the firearm or took the firearm from a person who was conunining 

a·crime against him or her. 
(B) The person possessed the firearm no longer dtan wru:; necessary to deliver or 

transport the firearm to a law enforcement agency for that agency's disposition according 
.to law. 

(C) lf the firearin was transported to a law enforcement agency, it was transported in 
accordance with paragraph ( 18) of subdivision (a) of Section 12026.2. 

(D) If the firearm is being transported to a law enforcement agency, the person 
transporting dte firearm has given pii.or notice to the law enforcement agency dtat he or 
she is transporting dte firearm to the law enforcement agency for disposition according to· 
law. 

(2) Upon the trial for violating subdivision (a), (b), (c), (d), or (e), dte trier of fact shall 
determine whedter the defendant was acting widtin dte provisions of dte exemption 
created by this subdivision. 

'3) The defendant has dte burden of proving by a preponderance of the evidence that 
lr she comes within the provisions of the ex.emption created by dtis subdivision. 

(i) Subject w,avai~blejunding, the Atton1ey Genera~ working with the State judicial 
Council, the Odifornia Alliance Against Domestic Vuilence, prosecutors, and law 
enforcement, prob.ation, and parole off~eers, shall develop a protocol for the implemen­
tation of the prov~ions of this section. the prowcol shall be designed to facilitate the 
enforcement ofre:rtrictions onfireann ownership,' including provisions for giving notice 
to. defenda~ts. w~ are restricted, provisions for infonning those defendants of the 
r~ures· by which defenda[lts shall dispose of firearms when required to do so, 
, .ions ·explaining how defendants shall provide proof of.the lowful disposition of 
firearms, and provisions expf!Jining .how defendants may obtain possession of. seized 
firearyns H~hen legally permitted w do so pun;uant to this section or any other prol'ision 
of law. The protor,;ol shall be completed on or before january 1, 2005. 

SEC. 3. Section 12028.5 of the Penal Code is amended to read: 

§ 12028.5. (a) As used in this section, dte following definitions shall apply: 
(1) "Abuse., means any of the following: 

,)..) Intentionally or recklessly to cause or anempt to cause bodily injury. 
(B) Sexual assaull . , 
(C) To place a person in reasonable apprehension of imminent 'Serious bodily injury to 

dtat person or to anodter. 
(D) To molest, anack, strike, stalk, destroy personal property, or violate the terms of a 

domestic violence protective order issued pursuant to Part 4 (commencing widt Section 
6300) of Division 10 of dte Family Code. 

(2) "Domestic violence" means abuse perpetrated against any of dte following persons: 
(A) A spouse or former spouse. 
(B) A cohabitant or former cohabitant, as defined in Section 6209 of the Family Code. 
(C) A person with whom the respondent is having or has had a dating or engagement 

· relationship. 
(D) A person with whom the respondent has had a child, where the presumption applies 

that the male parent is the fadter of the child of the female parent under the Uniform 
Parentage Act (Part 3 (commencing widt Section 7600) of Division 12 of dte Family 
~). . 

'IIJ> A child of a parry or a child who is the subject of an action under dte Uniform 
• _,:mage Act, where the presumption applies that the male parent is the fadter of dte child 
to be protected. 

Italics indicate changes or additions. * * " indicate omissions. 
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(F) Any other pers'on related by consanguiruty or affinity within the second. deJ!~ 
(3) "Deadly weapon" means any weapon, the possession or concealed "'"rrv·in.tf 

which is prohibited.by Section 12020. · 
(b) A sheriff, undersheriff, deputy sheriff, marshal, deputy marshal, or' police 

a city, as defined i1dubdivision (a) of Seetion 830.'i;'a peace officer of the Departrrienl:<fif .. · · 
the California Highway Patrol, as defined in subdivision (a) of Section 830.2, a mem~ c 
of the University:' of California Police Department, as defined in subdivision (b)' of Section 
830.2, an officer listcil in Section 830.6 while,acting in the.course and scope of his or,'her · · 
employment as a ·peace officer, a member of a California State University PoficC: 
Department, as defined ·in subdivision (c)· of Section 830.2, a peace officer of ·the 
Depanrnent of Parks and Recreation, as defined in subdivision {f) of Section. 830.2·, a · 
peace officer, ·as defined in _subdivision (d) of Section 830.31, a,peace Qfficer, as defined 
in subdivisions (a) aild·(b).-of Section 830.32, ;and. a peace officer, as ddined.inSection 
830.5, who is at the scene·of a domestic violence •incident involving a ~ to .. human life 
.or a physical assault, shall take temporary custody of any firearm or other deadly w.n 
in plain sighf or•discovered:pursuant;to a consensual. search as nece.s.sary:Jqr .the pn;>.~tfon 
of 'the peace officer or· other. persons present; Upon .takiJ!g-j::u~~ody o(-.a_ fi~ .or other. 
deadly weapon, the officer shall give the owner or pernon who possessed, thi. ~~:a 
receipt. The receipt ~hall .. describe , tile fir~ .. or otpc:r d~IY. w~po,n ~~ li~~.;~Y . 
identification or serilil number.on the_fir~1llll'i- 'f!:le ~ceipt,~ha11 in~ic:!J,le ~~-~re t;h.~.~ 
or o~er deadly_.W~l\POJ;l; S:JJl ,b~ ~y_.erf!:d.. tfat; ti..!',J.~}!nzif; [0.~. rBCf!.ffry,c~,f/;~.uif;~~ ,~J.,., ~ · . 
section, and the. date after which,tbe owneror p<;~ssessor C!Ulrecover the firearm or.odtCi:, 
deadly weapo~. , No_J~r~ · ?: .~\h~r. ~~djy. w~~~~· sh~l .. ~·::h~!9'l.~¥~,\~---4~~;·~g.~~: ,. 
Except as prov1de<!tm ~.ub~IVISIOIJ.(f). 1fa fi~rritC!I other-qead.ly,,weaP,9~''~- ')Qt ~~W:Jied · 
~or _use as e~i~ence ~J .. ated ~o c_l}r!il~al ch¥~~~ bml,lg_~! .. !¥l. Jl .. ~~!l!!''?l~.~·~?.m~t.ic; v_io~~:. · 
mc1dent or ISI)ot. r.e[lllf!ed..,)?~.c;~use ·'·~ w~; !!l.~g~ly ~s~~~$ ,~l: _6.~ Q,f. o~?'"}~"~'~. 
weapon shall.J:!.e ~ac!~ avaJ!atiJe t9.Jhe owner_g~.~i:iioll .. ";h!J ~J!f,m,J~~\,.P;?f~~:~~,~~~·~l: . 
hours after _tbt; se1~1;1-~ .o~ ~ _s.~o~ the~ea~er .~·~P~~I~l7, J:iut. ~!)lilt~~ J!:iii;\\fi.:~e .k~~e,f~\~~.: · 
after the se1zur_e: .. Jn aJ.lY-.CIV~!:!lC~ton_. QH!~mgf(l!Jil.~i ~~~;Of,l?-,~-~~or,_~-HJ,IJ~Ofl. . . ,., 
or other deac!ly. •. ,\J{e.~poJ1. ,.S('ll~ l?y .agy. sta~;o_or)q~ .J.~YI •. ~~f9[CCT~N.J,1lg$f,iCY,:,m.:!4· ~()t 
retu~e:ct. within five business ·dgys_ fo\Ig.Y{_ing th~, . .f.'/-itial "~e~-~e·. ,~~:fPt: ~.:!?~oy,ie~. jii· 
subd1V1s1on (d), the court shall allow reasonable attorney's fees to the prevadmg party. 

(c) Any peace officer, as defined in''subdivi.Sions (a) and (b)' of' Section 830.32, 'who 
takes custody of a fireaf111 or deadly weapon•,pUrsl!ant. to this s.ecti<m ~halt,~eliv~r, the 
firearm within 24 hours to the city police department or,.c;ounty. sheriff'~ offip~ .ill the 
jurisdiction where the college or .school is locat¢.. , . . . 1 .. · •• . . 

(d) Any firearm or other deadly weapon which.ha5 been ta.ken into custOdy that h~ ~­
stolen shall be restored,to .the Lawful owner, as soon as its use for evidence tiai'b'een 
served, upon his or" her id~ntiftcatlon' of the. fi~ 'or otli6r deadl}/wea(lOil' ani:l_pfoofof 
.ownership. ... . . · · . · · . ·· ' 

~e) ~ny fi~~~ or o~h~r d~q!Y weapo~. ~en i~t9; c~s_t~dY, ,~~ hel.d,by ~, p9Lic;e,· · 
umvers1ty pollee, or shenffs department or by a marslial s office, oy_a. peace offic;er ofilie 
Department of the California Highway Patrol, as defined iii subdivision (a)' of Section 
830.2, by a peaCe offic~f"bf the bepa:rirtlertt of ParkS 'and Recreation, as' defili&f'iii . 
subdivision (f) of Sectioq. 830.2, by !' peace officer, as defined in subQ.ivision (d) of Sectiorf' ' 
830.3 !, or by a peace officer, as ddinei:l in Seetion·830:5, for Jonger·than''ll months and 
not recovered o:)' the owner'or pbrsollwh<i has lawful possession at the time it was taken. 
into custody, shall be considered a nuisance and ~old or destroyed as provided in 
subdivision (c)of. Section '12028. Fitea.rffis or other deadLY weapons:not recovered within · 
l2 months due to an eKtended hearing' proeess>as• provided in subdivision G), are not.· 
subject. to destiu'ction until the court issues a decision, and then only if the court does not 
order the return of the firearm or other deadly weapon to the owner. 

(f) In those ca.Ses where a.law •enforcement agency has reasonable' cause• to believe that 

I 
IUilU:s 'indicate changes. or additions. * • * * in'dicat£ 'oirussions: 

• 
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L .~tum of a firearm or other deadly weapon would be likely to result in endangering the 
victim or the person reporting the assault or threat, the agency shall advise the owner of 

· the firearm or other deadly we;tpon, and within 60 days of the date of seizure, initiate a 
petition in superior court to detennine if the firearm or other deadly weapon should be 
retumed. The law enforcement agency may make an ex parte application stating good 
cause for an order extending the time to file a ·petition. Including any extension of time 
granted in response to an ex parte request, a petition must be filed within 90 days of the 
date of seizure of the firearm or other deadly weapon. · 

(g) The law enforcement agency shall inform the owner or person who had lawful 
possession of the firearm or other deadly weapon, at that person's last known address by 
registered mail, return receipt requested, that he or she has 30 days from the date of receipt 
of the notice to respond to the court clerk to confirm his or her desire for a hearing, and 
that the failure to respond shall result in a default ordedorfeiting the confiscated firearm 
or other deadly weapon. For the purposes of this subdivision, the person's last known 
address shall. be presumed to be the address provided to the law enforcement officer by 
that person at the ti[J'\e of the family violence incident. ln the event the person whose 
r. ·'I.ITII or other deadly weapon was seized does not reside at the last address provided to· 
. kgency, the agency shall make a diligent, good faith effort to•leam the whereabouts of 
the person and to comply with these notification requirements. 

(h) If the person requests a hearing, the court clerk shall set a hearing no later than 30 
days from rec~ipt of that request. The court clerk shall notify the perlion, the law 
enforcement agency involved, and the district attorney of the date, time, and plate of the 
hearing. Unless:.i[ is shown by clear and convincing evidenc.e that the return of the firearm 

•

r ther deadly .. w. eapon would result in endangering. the victim·or the person reporting the 
lt or threat, .the court shall order the return of th~ firearm. or other deadly weapon and 

. award reasonable attorney's fees to the prevailing pariy. · · 
;~. (i) If the person does not request a hearing or does not otherwise respond within 30 days 
, of the receipt of the notice, the law enforcement agency may file a petition for an mder 

of default and may dispose of the firearm or other deadly weapon as provided in Section 
12028. 

G) If. at the hearing, the court does not order the return of the firearm or other deadly 
weapon to the owner or person who had lawful pos~ession, that person may petition the · 
~~•1rt for a second hearing within 12 months from the date of the initial bearing. If the 

her or person who had lawful possession does not petition the court within this 
12-month period for a second hearing or is unsuccessful at the second hearing iri gaining 
return of the firearm or other deadly weapon, the firearm or other deadly weapon may be 
disposed of as provided in Section 12028. 

(k) The law enforcement agency, or the individual law enforcement officer, shall not be 
liable for any act in the good faith exercise of this section. 

SEC. 3.5. Section 12028.5 of the Penal Code is amended to read: 

~ 12028.5. (a) As used in this section, the following definitions shall apply: 
(I) "Abuse" means any of the following: 
(A) Intentionally or recklessly lo cause or attempt to cause bodily injury. 
(B) Sexual assault. 

(C) To place a person in reasonable apprehension of imminent serious bodily injury to 
that person or to another. 

:·, , (D) To· molest, attack, strike, stalk, destroy personal property, or violate the terms of a 
~: •. ·,&nestic v~o';ence protective order issued pursuant to Part' 4 (commencing with Section 
~l:~JO) .~f DlvlS~on _10 of ~.e Family Code. . · . 
~:!::'.: •. (2) DomestJe;·,y<:>t~;nce means abuse perpetrated agamst any of the followmg persons: 
~W!;;· ., (A) A spouse·•(l!l:Jpnner spouse. 

~~b- . 
~~~i .. 
~Zft~t·····:'f.•. 

or additions. * * * indicate omissions. 
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(B) A cohabitant or former cohabitant, as defined in Section 6209 of the 
(C) A person with whom the respondent is having or has had a dating or· 

relationship. 
(D) A person with whom the respondent has had a child, where the pre:suJnptiolll:i! 

that the male parent is the father of the child of the female parent under the unllo!ctn· 
Parentage Act (Part 3 (commencing with Section 7600) of Division 12 of the Fam_Uy. 
Code). . .. ..;, 

(E) A child of a party or a child who is the subject of an action under the Unito~· 
Parentage Act, where the presumption applies that the male parent is the father of the child. 
to be protected. ·"··: 

(F) Any other person related by consanguinity or affinity within the second degr-eC: '· 
· (3) "Deadly .weapon" means any weapon, the possession or concealed carrying;·ot: 
which is prohibited by Section 12020. · 1;. 

(b) A sheriff, undersheriff, deputy sheriff, marshat, deputy marshal, or police officer of 
a city, as defined in subdivision (a) of Section 830.1, a peace officer of the Department of 
the California Highway Patrol; as defined in subdivision (a) of Section 830.2, a member 
of the University of California Police Department,. as defined in subdivision (b) of Section 
830.2, an officer listed in Section 830.6 while acting in the course and scope of his or her 
employment as a peace officer, a member of a California State University Police 
Department, as defined in subdivision (c) of Section 830.2, a peace officer of the 
Department of Parks and· Recreation, as defined in subdivision (f) of Section 830.Z,.a 
peace officer, .as defined in subdivision (d) of Section 830.31, a peace officer, as. defined 
in subdivisions (a) and (b) of Section 830.32, and a peace officer, as defined in· Section 
830.5, who is at the scene of a domestic violence incident involving a threat to human life 
or a physical assault, shail take temporary custody of any firearm or other.deadly weapon,· 
in plain sight or discovered pursuant to a consensual or other lawful search as necessm:y, 
for the protection of the peace officer or other persons present Upon taking custody:af.~ 
firearm or other deadly weapon, the officer shall give the owner or person who· possellsed· · 
the firearm a receipt The receipt shall describe the firearm or other deadly weapon and list 
any identification or serial. number on the fireami. The receipt shall ilidicate where the 
firearm or other deadly weapon. can be recovered, the time limit for recovery as required 
by this section, and the date after which the owner or possessor can recover the firearm 
or other deadly weapon. No firearm or other deadly weapon shall be held less than 48 
hours. Except as provided in subdivision (f), if a firearm or other deadly weapon is not 
retained for use as evidence related tO cnrninal charges brought as a result of the domestic 
violence incident or is not retained becimse it was illegally possessed, the firearm or other 
deadly weapon shall be made available to the owner or person who was in lawful 
possession 48 hours after the. seizure or as soon thereafter as possible, but no later than five 
business days after the seizure. In an.)' civil action or proceeding· for. the return of firearms 
or ammunition or other deadly weapon seized by any state or loeal law enforcement 
agency and not returned within five business days following the initial seizure~ except as 
provided in subdivision (d), the court shall allow reasonable attorney's fees to the 
prevailing party. 

(c) Any peace officer, as defined in subdivisions (a) and (b) of Section 830.32, who 
takes custody of a firearm. or deadly weapon pursuant to this section shall deliver the 
firearm within 24 hours to the city police department or county 'sheriff's office in the 
jurisdiction where the college or school is located. 

(d) Any firearm or other deadly weapon that has been taken into custody that has been 
stcilen shall be restored to the lawful owner, as soon as its use for evidence ha.S been 
served, upon his or her identification of the firearm or other deadly we.apon and proof of 
ownership. . . . . 

(e) Any firearm or other deadly weapon taken into custody and held by a pollee, 
university police, or sheriff's department or by a marshal's office, by a peace officer of the 

I 
Italics indicate changes or additions. * * * indicate omissions. · 
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9f.ment of the California Highway Patrol, as defined in subdivision (a) of Section 

bJv.2, by a peace officer of the Depanment of Parks and Recreation, as defined in 
subdivision (t) of Section 830.2, by· a peace officer, as defined in subdivision (d) of Section 
830.'31, or by a peace -officer, as defined in Section 830.5, for longer than 12 month·s and 
not recovered by the owner or person who has lawful possession at the time it was taken 
into custody, shall be considered a nuisance· and sold or destroyed as provided in 
subdivision (c) of Section 12028. Firearms or other deadly weapons not recovered within 
12 months due to an extended hearing process as provided in subdivision U), are not 
subject to deslructior.i until the court issues a decision, and then only if the court does not 
order the return of the firearm or other deadly weapon to the owner. 

(t) ln those cases.in which a law enforcement agency has reasonable cause to believe 
that the return of a firearm or other deadly weapon would be likely to result in endangering 
the victim or the person reporting the assault or threat, the agency shall advise the owner 
of the firearm or other deadly weapon, and within 60 days of the date of seizure, initiate 
a petition in superior court to determine if the firearm or other deadly weapon should be 
returned. The law enforcement agency inay make an ex parte application stating good 
' ·~e ·for an order extending the time to file a petition. Including any extension of time 
'- .iled in response to an ex parte request,· a petition must be filed within 90 days of the 
date of seizure of the firearm or other deadly weapon. 

(g) The law enforcement agency shall ·inform the owner or· person who had lawful 
possession of the firearm or other deadly weapon, at that person's last known address by 

. registered mail, return receipt requested, that he or she has 30 days from the .date of receipt 
of the notice to respond to the court clerk to confirm his or her desire for a hearing( and 
th. failure to respond shall result in a default order forfeiting the confiscated firearm 
' r deadly weapon. For the purposes of this subdivision, the person's last known 
~ -ss shall be presumed to be the address provided to the law enforcement officer by 
that person at the time of the family violence incident ln the event the person whose 
firearm or other deadly weapon was seized does not reside at the last address provided to 
the agency, the agency shall make a diligent, good faith effort to learn the whereabouts of 
the person and to comply with these notification requirements. 

(h) If the person requests a hearing, the court clerk shall set a hearing no later than 30 
days from receipt of that request. The court clerk shall notify 'the person, the law 
r eycement agency involved, and the district attorney of the date, time, and place of the 

.ing. Unless it is shown by a preponderance of the evidence that the return of the 
firearm or other deadly weapon would result in endangering the victim or the person 
reporting the assault or threat, the court shall order the return of the firearm or other deadly 
weapon and shall award reasonable attorney's fees to the prevailing party. 

(i) If the person does not request a hearing or does not otherwise respond within 30 days 
of the receipt of the· notice, the law enforcement agency may file a petition for an order 
of default and may dispose of the firearm or other deadly weapon as provided in Section 
12028. 

Ul If, at the hearing, the court does not order the return of the firearm or other deadly 
weapon to the owner or person who had lawful possession, that person may petition the 
court for a second hearing within 12 months from the date of the initial hearing. If there 
is a petition for a second hearing, unless it is shown by clear and convincing evidence that 
the return of the firearm or other deadly weapon would result in endangering the victim 
or the person reporting the assaui.t or threat, the court shall order the return of the firearm 
or other deadly weapon and shall award reasonable attorney's fees to the prevailing party. ra owner or person who had lawful possession does not petition the court within this 
\'ll.mtb_ period for a second hearing or is unsuccessful at the second hearing in gaining 

rt.,illll of the firearm or other deadly weapon, the firearm or other deadly weapon may be 
disposed of as provided in Section 12028.- · 

Italics indicate changes or additions. * * * indicate omissions. 
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{k) The law; enfo~!Dent agency, or the individual law enforcement officer, 
liable for any act--.in the good faith exercise of this section. 

SEC. 4. ·Section 12028:7 of the Penal Code is amended to read: · 

§ 12028.7.. (a}~x<;ept where a procedure'is already provided by existing law, .. 
· provisions oflaw apply, when a fireanil. is taken jnto custody by a l~w enforcement oHiCi:;t;;. 

the officer shall issue the pei;Son who pos~essed the fiteann a receipt describing 
firearm, and listing any serial im'mber or oth'er identifiCation on the'"fireaim. . . . . 
. (b) The receipt shllilindicate 'where the firearm may be 'recovered, any appiibuJlitune: . 

limit for recovery; ~d the aate after which the owner or possessor may recover .tht .. 
firearm, proVided 'however, th~t 'ne fireariil shall be held less than .48 hours, and no rri6~'. 
than 5 business dDys:'In any civil action or proceediilg for the return of a firearm seized 
and not returned within 5 business·days~ pursuant to this section, the court shall a~lird 
reasonable attorney's fees to the·.prevailing party. . . · · 

(c) Nothi1,1g· in this·section ·is intended· to displace any existing law regarding the seizure 
or return of firelirms. · · •· · 

. . . •. : . I ~ . : : ' •· • , . • : . • ' : . ' • •. • • • ' . ''· ' . ; ! . ' . 

SEC. 5. S\l9~ion ~,5 of this .bill incorp(l~tes ami:ndnieilts to'Se~tion lf.028.5 of tile 
Penal Code pf?po.~~ by b<?ili, this pill and SB 180?~ It. sh_a}l on.ly ~eco~~ <,>per1lgve if (1) 
both bills are enact~d and. become effective on. 9f before January 1, 2003,_(2) eacb .bill 
amends Section 120:?8.5 of tht<Pen.ai Cod~. an'd m ti,J.is bill 'is eilacte4 after'.SB 1Sot; in 
which case Section 3 of this bill shill .not become operati_ve. · · · 

I 
Italics indicate changes or additions. * * "' indicate omissions. 
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(Senate Bill No •. l807) 
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I 

An act to amend Section 12028.5 of the Penal Code, relating to firearms. 

[Approved by Governor September 23, 2002. Filed with Secretary of State September 24, 2002.] 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1807, Chesbro. Firearms. 
Existing law requires specified law enforcement officers who are at the scene of a 

iomestic violence incident involving a threat to human life or physical assault to· take 
rerr--.rary custody of any firearm or other deadly weapon in plain sight or discovered 
oi~ nt to a consensual search, as necessary for the protection ·of the peace officer or 
other persons present. Existing law details a procedure for return or disposal of these 
weapons, depending on specified circumstances. · 

This bill would ·also require a peace officer ·to take custody of a firearm or other deadly 
weapon in these circumstances if it were discovered pursuant to any other lawful search, 
and would subject a weapon so taken to this same procedure. By imposing new duties on 
peace officers, the bill would impose a stat6_~mandated local program, 
·~arily, existing law provides for the return qf the weapon within a specified period. 

H ~r, a law enforcement agency with reasonable cause to believe that the return of a 
firearm or od1er deadly weapon taken pursuant to these provisions would be likely to result 
in endangering the victim or the person reporting the assault or threat, may initiate a 
petition in supenor court to determine if a firearm or other deadly weapon should be 
returned. Existing law provides that a court shall order the return of the firearm or other 
weapon unless shown by clear and convincing evidence that the return would result in 
endangering the victim or the person reporting the assault . 

. 'This bill would require an order retUrning the firearm or other weapon unless shown by 
a· !onderance of the evidence that the return would result in endangering the victim or 
the person reporting the assault. 

Under existing law, if, at this hearing, the court does not order the return of the weapon, 
the owner or person who had lawful possession of it may .petition for a 2nd hearing within 
12 months. · 

This bill would specify that, at the 2nd hearing, unless it is shown by clear and 
convincing evidence that the return of the weapon would endanger the victim or the 
person reporting the assault or threat, the court shall order the return of the weapon and 
award reasonable attorney's fees to the prevailing party. . 

Under existing law, weapons taken pursuant to these procedures must be returned, 
·auctioned off or destroyed, and are subject to certain storage requirements. 

By expanding the number of weapons to which these requirements apply, this bill would 
impose a state-mandated local program. 

This bill would also make technical changes. 
The California Constitution requires the state to reimburse local agencies and school 

d6:ts for certain costs mandated by the state. Statutory provisions establish procedures 
· ~ng that reimbursement, including the creation of a State Mandates Claims· Fund 

. to pay the cost!; of mandates that do not exceed $1,000,000 statewide and other procedures 

. for claims whose statewide costs .exceed $1,000,000. 

ltolic:r indicate changes or additions. ~ * * indicate omissions. 
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.. · Tills bill would provide that, if the'&Jmoiiiision 011' _ · ' determines that the 

I 

. bill contains costs mandated by the state, reimbm-sement for: those costs shall be made 
pm-suant to these _statutory provisions.- · 

This bill would incorporate changes .. to Sectioo 12028.5 of _the Penal Code proposed by e 
AB 2695 that would become operative if both bills become effective on or before January 
l, 2003, and this bill is enacted after AB 2695. 

The people of the State of California do enact as follows: 

SECTION L Section I 2028.5 of the Penal Code is amended to read: 

§ 12028.5. {a) As used in this section, the following definitions shall apply: 
(l) "Abuse~· means any of the following: 
{A) Intentionally or .recklessly to cause or attempt to cause bodily injury. 
(B) Sexual assault 
{C) To place a person in reasonable apprehension of imminent serious bodily injury to 

that person or to another. · · 
(D) To molest, attack, strike, stalk, destroy personal property, or violate the terms of a 

domestic ~iolence protective order issued pm-suant to Pan 4 (commencing with Section 
6300) of Division 10 of the Fanuly Code. 

(2) "Domestic violence" means abuse perpetrated against any of the following persons: 
. (A) A spouse or fomier spouse. 

(B) A cohabitant or former cohabitant, as defined in Section 6209 of the Family Code. 
(C) A person witl! whom the respondent is having or has had a dating or engagement 

relationship. 
(D) A person with whom the respondent has had a ,child, where the presumption applies 

that the male parent is the father of the child of the. female parent under the Uniform 
Parentage Act (Part 3 (commencing with $ection 7600) of Division 12 of the Family 1 A 
Code). .., 

(E) A child of a party or a child who is the subject of an action under the Uniform 
Parentage Act, where the presumption applies that the male parent· is the father of the child 
to be protected. 

(F) Any other person related by consanguinity or affinity within the second degree. 
(3) "Deadly weapon" means any weapon, the possession or' concealed carr)'ing of 

which is prohibited by Section L2020. 
(b) A sheriff, undersheriff, deputy· sheriff, marshal, deputy marshal, or police officer of 

a city, as defined in subdivision (a) of Section 830.1, a peace officer ofthe Department of 
the California Highway Patrol, as defined in subdivision {a) of Section 830.2, a member 
of the UniversitY of California Police Department, as defined in subdivision (b) of Section 
830.2, an officer listed in Section 830.6 while acting in the course and scope of his or her 
employment as a peace officer, a member of a California State University Police 
Depanment, as defined in subdivision (c) of Section 830.2, ·a peace officer of the 
Depanment of Parks and Recreation, as defined in subdivision (f) 'of Section 830.2, a 
peace officer, as defined in subdivision (d) of Section 830.3l·, a peace officer, as defined 
in subdivisions (a) and (b) of Section 830.32, and a peace officer, as defined in Section 
830:s, who is at the scene of a-domestic violence incident involving a threat to i\uman life 
or a physical assault, shall take temporary custody of any firearm or other deadly weapon 
in plain sight or discovered pursuant to a consensual or other lawful search as necessary 
for the protection of the peace officer or other persons presenl Upon taking custody of a 
firearm or other deadly weapon, the officer shall give the owner or person who possessed· 
the firearm a receipt The receipt shall describe the firearm or other deadly weapon and list 
any identification or serial· nuiTlber on the ftrearm. The receipt shall indicate where the 

frolics indicate changes or additions. * * * indicate omissions. ,.e 
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I 
1~· Ar other deadly weapon can be recovered and the. date after which the owner or 
0~ .... can recover the firearm or other deadly weapon. No firearm or other deadly 
·1eapon shall be held less than 48 hours. Except as provided in subdivision (f), if a firearm 
r other deadly weapon -is not retained for use as evidence related to criminal charges 
rought as a result of the domestic violence incident or is not retained because it was 
legally possessed, the firearm or other deadly w~apon shall be made available to the 
wner or person who was in lawful possession 48 hours after the seizure or as soon 
tereafter as possible, but no later than 72 hours after the seizure. ln any civil action or 
roceeding for the return of firearms or ammunition or ocher deadly weapon seized by any 
tate or local law enforcement agency and not returned within 72 hours following the 
titial seizure, except as provided in subdivision (d), che court shall allow reasonable 
ttomey.' s fees to the prevailing party. 

(c) Any peace officer, as defined in subdivisions (a) and (b) of Section 830.32, who 
tk:es custody of a firearm or deadly weapon pursuant to this section shall deliver the 
rearm within 24 hours to the city police department or county sheriff's office in the 
uisdiction where the college or school is located. 

(d) Any firearm or other deadly weapon that has been taken into custody that has been 
'ol shall be restored to the lawful owner, as soon as its use for evidence has been 
~r. .,'upon his or her identification of the firearm or ocher deadly weapon and pfoofof 
wnership. 

(e) Any firearm or other deadly· weapon taken into custody and held by a police, 
niversity police, or sheriffs department or by a marshal's office, by a peace officer of the 
•epartment of the California Highway Patrol, as defined in subdivision (a) of Section 
30.2, by a peace officer of che Department· of Parks and Recreation, as defined in 
Jbdivision (f) of Section 830.2, by a peace officer, as defined in subdivision (d) of Section 
30 ar by a peace officer, as defined in. Section 830.5, for _longer thaJ_I 12months and 
ol '1181Jered by the owner or person who has lawful possessiOn at the tune 1t was taken 
110 custody, shall be considered a nuisance and sold or destroyed as provided in 
1bdivision (c) of Section 12028. Firearms or ocher deadly weapons not recovered within 
2 months due to an extended hearing process as provided in subdivision G), are not 
Jbject to destruction until the court issues a decision, and then only if the court does not 
rder the return of the· firearm or other deadly weapon to the owner. · 

(f) ln those cases in which a law enforcement agency has reasonable cause to believe 
1at th~ return of a firearm or other deadly weapon would be likely to result in endangering 
1e. .i.m or the person reporting the assault or threat, the agency shall advise the owner 
f the firearm or other deadly weapon, and within 30 days of the seizure, initiate a petition 
1 superior court to determine if the firearm or other deadly weapon should be returned. 
"ne law enforcement .agency may make an ex parte application stating good caust; for an 
rder extending the time to file a petition. Including any extension of time granted in 
:sponse to an ex parte request, a petition must be filed within 60 days of the date of 
~izure of the firearm. 

(g) The law enforcement agency shall inform the owner or person who had lawful 
ossession of the firearm or other deadly weapon, at that person's last known address by 
~gistered mail, return receipt requested, that he or she has 30 days from the date of receipt 
f the notice to respond to the court clerk to confirm his or her desire for a hearing, and 
1at the failure to respond shall result in a default order forfeiting the confiscated firearm · 
r other deadly .weapon. For the purposes of this subdivision, the person's last known 
ddress shall be presumed to be the address provided to the law enforcement officer by 
.tat person at the time of the family violence incident. In the event the person whose 
:rearm or other deadly weapon was seized does not reside at the last address provided to 
~e Ac;y, the agency shall make a diligent, good faich effort to learn the whereabouts of 
Je ~n and to comply with these notification requirements. 

(h)· If the person requests a hearing, the corn:t clerk shall set a hearing no later than 30 

Italics indicate changes or additions. · * * * indicate omissions. 
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days from receipt' of that request. The court clerk: shall notify lhe oersru,., 
enforcement· agency involved, and the district attorney of the date, time, lllld 
hearing. Unless it is shown by a preponderance cif the evidence that·the 
·firearm or other deadly" 'weapon woiild result in endangering the victim or. 
reporting the asi>atilf(?'r llii"eat, the court'shall ofd¢r the return of the firearm or othei- d'. ~· lidl:¥''7 

weapon and shall award reasonable attorneY's fees to' the prevailing- party. 
(i) If the person' does .ri.ot request a heap~g pr doeS not otherwise respond within .ll:tOA'illi 

of the receipt of the noti&, the law enforeement ag~ilcy may file a petition for ' ' 
of default and maf.dispose ofilie firearnf or other deadly weapi:in as provided 'inS~itioiti:··· 
LW~. . . ' . 

G> If, at the h~i;ri~P'. i\1~ <;o~·does no~ .. ~.~1er the' r~~.~. Of'the fircarm .. ?r. Otit<:t: ~' 
weapon to the o~~C.~ ~r. person W~() h~d l_aWful possess1o11,. that pers<!n m11.y petition 'the 
court for a secmid ·hearing within · 12 moriths from the date of the initilil heliring. Ifibcre 
is a petition for a second hearing, unleSS· it is shown by deaf and COnVincing evidend! that 
the return of the fih:anti'or other deadlyweapon~6uld re.S'Uit in eridlll!geriiig tlle'victiin . 
or the person reportinjfffie assauit or1tllreai'the courtshall'order the retiim·ofthe'fi.reaim 
or other deadly weapon 'and shalt'award reason~bH: atto~ey',s f~;.t?'tfi~.ptevail~l(p~. · 
lf the owner or pern,on who had lawful possessiOn does:not petition the court w1tlim this' 
12-month period'fcir a•second heilring·or" is unsuccci;sful at'the·secoiid hearing in giiiriiOg 
return of the firearm cir otlier:deacilfweaponi the fireiiriti or otlier'deadly weap<iit may be 
disposed of as pro vi deli in Section '12028.: ' · . . .-·. " 

(k) The law enforcement agency, or the individual law enforcement officer, shall not; be 
liable for any act iri the gOOd faith ·exercise of this section. · · · · · ~~1 

. . .\ ·;'· . . ·.- . ~' ~ . 
·' 

SEC. l.5. Section 120285.ofthe"Penal• Code'-is amended to read: 

§ 12028.5. (a) J;i used In ·this''sectlon." the foiiowing definitions shall apply: 
~,, :;'1".· · ,. ,::,, • :. :' I'; · 1(';n · • • •' , '.,. ·• 

(1) "Abuse" 01~~~.im.X cifth6,:,folio_rin~; : · ... . , , .. 
(A) Intentionally ,o~ ,recklessly to cause 9r attemP.tto C81fSe bodi.ly .il).jury. 

'I •'' 

•• , 101 

(B) Sexual assault• ... ., " . 
' ' ' 

(C) To place a person in•reasonable apprehension of.imminent.serious bodily injury.to 
that person or to another. ,, · 

{D) To molest, attack, strike, stalk, destroy personal property; or violate-the tcrins of.a 
domestic violence protective order issued pursuant· to Part A (commencing with Section 
6300) of Division·~IO of.·the Family Code; ' 

(2) "Domestic violence"· meiiiis abuse·petpetrated against any of the following persons: ·· 
(A) A spouse or forffi'er spouse. · ·· ' · l '· 
(B) A cohabitant"~r· fomi~r coliabitafit, as defi.iled in. Seetiori '6209 of tlie Family Cooe. 

.. ···.:,I. ••' .. ''·'.····.·····• •:.-,.·.~.·!~ .~•'·. .. .. ·~'··I~.". '.: .,, ::. • ·: ~· . 

(C) A person with Wh,901 the r~s[iorident ~s. hayi_nfor !las had ii dat\Jlg of e!lgag~m(!nt 
relationship. · . · · . ·.. · .. · · · . . · 

(D) A person with .~ho\u the r~spo~clent h·as·had1a ~hlld, wh(!,~:the presump_tion applies 
that the male parent is the father of the child of the female parent under the U(ti,f~rm 
Parentage Act (Part 3 {conm.z~ncing with Section 7600) of Division 12 of the Family 
Code). · · 

(E) A child of i party or a chile! who, is the :subjec.t of. iui actiqn .under the Uniform 
Parentage Act, where the presumption applies that the,,male parent is the falt\er of the, child 
to be protected. . . . ,. 

(F) Any other person related by consanguinity or affinity with\n the second degiee· 
(3) "Deadly weapoil" means ·any weapon, the:possession or concealed carrying of 

which is prohibited·by Section.t2020. ·· . . . · ·· " 
(b) A sheriff, undersheriff; deputy sheriff; marshal, deputy marshal, or pci\ice officer of 

a city, as defined in sutidivls.ion (a) of Section '830. t, a peace officer of the Department of 

I 
Italics indicate changes qr ad~itioris. * * * indicate oinissions .. . ~ .. 
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· &fomia Highway Patrol, as defined in subdivision (a) of Section 830.2, a member 
01 we University of California Police Department, as defined in subdivision (b) of Section 
830.2, an officer listed in Section 830.6 while acting in the course and scope of his or her 
employment as a peace officer, a member of a .California State University. Police 
Department, as defined in subdivision (c) of Section 830.2, a peace officer of the 
Department of Parks and Recreation, as defined in subdivision (0 of Section 830.2, a 
peace officer, as defined in subdivision (d) of Section 830.3l, a peace officer, as defined 
in subdivisions (a) and (b) of Section 830.32, and a peace officer, as defined in Section 
830.5, who is at the scene of a domestic violence incident involving a threat to human life 
or a physical assault, shall take temporary custody of any firearm or other deadly weapon . 
in plain sight or discovered pursuant to a consensual or other lawful search as necessary 
for the protection of the peace ojjicer or other persons present. Upon taking custody of 
a firearm or other deadly weapon, the officer shall give the owner or person who·possessed 
the firearm a receipL The receipt shall describe.the firearm or other deadly weapon and list 
any -identification or serial number on the firearm. The receipt shall indicate where the 
firearm or other deadly weapon can be recovered, the time limit for recoPery as required 
b~ this section, and the date after which the owner or possessor can recover the firearm 
r .ther deadly weapon. No firearm or other deadly weapon shall be held less than 48 
hours. Except as provided in subdivis.ion (/), if a firearm or other deadly weapon is not 
retained for use as evidence related to criminal charges brought as a result of the domestic 
violence incident or is not retained because it was illegally possessed, ·the firearm or other 
deadly weapon. shall be made available to the owner or person. who was in lawful. 
possession 48 hours after the seizure or as soon thereafter as poss.ible, but no later than 5 
business-days after the seizure. ln any civil action or proceeding for the return of firearms 
ort:unition or other deadly weapon seized by any state or local law enforcement 
a and not returned within 5 business thlys following the initial seizure, except as 
pt_ .• ed in subdivision (d), the court shall allow reasonable attorney's fees to the 
prevailing party. · 

(c) Any peace officer, as defined in subdivisions (a) and (b) of Section 830.32, who 
takes custody of a firearm or deadly weapon pursuant to this section shall deliver the 
frrearm within 24 hours to the city police department or county sheriffs office in the 
jurisdiction where the college or school is located. 

(d) Any firearm or other deadly weapon t/Ull has been taken into custody that has been 
n shall be restored to the lawful owner, as soon as its use for evidence has been 

st.. , ~d. upon his or her identification of the firearm or other deadly weapon and proof of 
ownership . 

. (e) Any firearm or other deadly weapon taken ·into custody and held by a police, 
university police, or sheriffs department or by a marshal's office, by a peace officer of the 
Department of the California Highway Patrol, as defined in subdivision (a) of Section 
830.2, by a peace officer of the Department of Parks and Recreation, as defined in 
subdivision (f) of Section 830.2, by a peace officer, as defined in subdivision (d) of Section 
830.31, or by a peace officer, as defined in Seetion 830.5, for longer than 12 months and 
not recovered by the owner or person who has lawful possession at the time it was taken 
into custody, shall be considered a nuisance and sold or destroyed as provided in 
subdivision (c) of Section 12028. Firearms or other deadly weapons not recovered within 
12 months due to an extended hearing process as provided in subdivision (j), are not 
subject to destruction until the court issues a decision, and then only if the court does not 
order the return of the firearm or other deadly weapon to the owner. 

<0 [n those cases in which a law enforcement agency has reasonable cause to believe 
th~ return of a firearm or other deadly weapon would be. likely to result in endangering 
tl. ~ni-or the person reporting the assault or threat, the agency shall advise the owner 
of u.~ firearm or other deadly weapon, and within 60days of the date of seizure, initiate 
a petition in superior court to determine if the firearm or other deadly weapon should be 

/t4lics indicate changes or additions. * * * indicate oroissiorn;. 
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·returned. The law enforq:ment agency may make an ex parte application 

. . .~ 

cause for an order; extending the time to file 8. petition. InCluding any ext:en:sUi 
grunted in response. tp an ex parte ~est, a_ pc;fition ~ust be filed within 
date of seizure . ~f ~e'.fire_.3rm or ot4er fl;elldly ~'etq~on. .. . . . . 

(g) ~e law enfoi'ce~ent ~g~~~y ~~-lJn~~rm ~~J R.wn?.r or' P,erS~~' w~ 
pos_sess1on of_ th.~, firearm ~~ ()~er q~dly ;wc:a,p~;m, at qiat pe,rso(\ s last}rnown 
.reg~stered m&l, return rece~pt rc;:quest,ed, t1tat he or st1e ha,'l 30 days ~rn, the 

of the notice to re~pond t9 ~e CoUrt cler~ to c;:oltiitm li!~ or her. de8ife for. ' ti·J:¥:~~~~~~;~ 
that the failure to respond sh,!,IIJ res.u!t. iri a: default o.rdet forfeitini(~~- . . ~ 
or other dead!~ w~po,n. f7~r the piiwo~~ of thi~ sui:Jdivision, tl-i(~rspn's 
address shall be .. P~~e4 t~ ~_the .a#d.ress· P,~()ytded. to ~e ,law eij(orcement ofQ,cc;r: lij: 
that person at tl_i~ time :of the f~Y. viol~nce in~ic::I,~nt In tiJe e,v_erit . ·-n e. """'n ,.,...,,,;~,. .. 
fireru:m or other,P~<il_y ,w:eap_?e. y;as se,i~ .~~ 1!0~ re.~!de, at the'I!#t -~ .. '.d!.~:s:~, pr<q\:ii4~il,~~: 
the agency, the_ agen'ry s~~! !},l,~e, a diligent, gbo4f~th etjo,!'(~ci leaJ:ri . e.~rtie!'eabOiitS'41Jf 
the person and to.comply' with theSe notification reqtiirement8: . . . - - . - .. 

·~·::·· :-<:·\~·.'_..· .-:!•'· .. , ·!·:·:· ·, :-·· .. ,.,, ·,·· -·''. ~.•.:·• ··.,:·: '·:·'; -.1 ._ • ._. ·1·.··. ;01 ~·•:---.·. 1·7,: 

(h) If the pef5o!!:,req~~~ ~ ~~niPh,,e cput;t.cl~fls.~h~~J,~e.t,a ~eilring ilo l~r -tliaU;30 
days from ~jpt. o_f .. tti~~ .. ~~;~e.~t,..;~~,:P;'?urt,., cler~, :shall.Jl,ci~ry -~'e . P,e~()I)-, tiie;J~-! ; . , 
enforcement agengy,,ln"<;~lved,_ ~d. th~ ~,~ct!!-!l9.flleY.9.f the 9ate,, ~rne, !lJld,pl~~.~ Ate 
bearing. Unles~iP~- SQ9Wii ·bY.-: a Pr:ttP.PM!r:f!-.ru:e. o!J~~. e~iden,~, ~-at .the,.~t;t!'in of'!lj~: 
fir~ or other d~ly .;.v~pon wo.'!,l,4 ~~!t,.m .en.~~'7P:!lg !h,cr. ~w~u~;~".()r .~~ .. ~~· 
reportmg the l!JlSault onhr~t, ~~c;o~~-~h,aJI qrdec~e. return:o~~~ fi.~ or o,tl:!,er dCJ¥.1ly . · 
weapon and shall aY{ilfd rea,.'!(Jnab•e al;to!:~]~Y'~Jee~ •. W.:the,pre;Yili~"~-PJif.lY· .: . _ '.;'J""' 

(i) If the persOI}does no~.r~u_est !i·heapng 0~ d~s not othe~_i,sc:,.re&R91ld witpin 30'<li!Y,s, ; 
of the receipt of.the n()tice, -the law .e~f9rcement agenqy may.fil~ .. a petitiR!l for I!Ai.otd~r. 

· of default and may dispose,,ofthe firea.JRI: or other. deadly we11pon as :provided .in S~a¢,·-'·. 
12o28. , . . _ .. . . -:~.:w ·, 

(j) If, at the hearing, the court do.es not 9rder. the ~eq~rn .of the, firearm .or. otl:!c:,r -~~·~ :· 
weapon to the owner or person wl}() had 'lawfl1Lpossesli.!9n; th~t .pers,on may p~i:iti~ tfli :_· . 
court for a second hearing withiil1:2 m(ll\thsJrom,the~date of ~e initi~l h.t:aring. _(t#l£re 
is a petiiUmfor a second hearing, unless it is shown by clear. and convincing evide~. 
thaJ the return ofthefire.arm or other. df!Dfi-J-Y .1\!~ap,l}.fl_ wollf4 re~urf, m, ~tufa.nge.rl,!Jg_ ~ 
victim or the person .reportj,~g lhf!. assau,l!_ ~r tf!-.r~~~· lhf! c.o.W,:t. s!uz.{i;o_rd,e_r the,r:t;turn of 
the firearm or:,oth.er de_iltJly wp~pon, and shaU aw4fif . .reason,a~le .~f:!o"!!;ey 'sfee,~ U1 the 
prevailing party~ If the owner or person who had laY( fill posse,~~ipJ1 dpesfot- petitio').-~ 
court within thj,s .12".11'\o,~th perio,4 _fqr .. a s~q~~cl h,~aril),8 or.~~,u,n..s"u.cces,~ftjl ~~,!he.s~91!d .. 
hearing in gainiflg. return of_~y firea,rin ,pr otl;ler.,d~a~i,!y wearl,():[l, the fi_rpaiui_ ~~' Othe~ deatiJy 
weapon may be,dispos~o(l¥! .. provid,e:d in ~.~tio~ F928 .. ·• . .·. ,· . _ · 

(k) The law enforcement agency, or the individual law enforcement officer, shall not be 
liable for any ~tj!l the g~ faith. exerf.i!!e, of this ses~on. ' ' 

SEC. 2. Seetio·n- L5 of this bill incorjxJrates amendments to Section 120283 of-the 
Penal Code propOsed: by both this btU and AB c2695. It shall orily•becoine operative-if (t) . -
both bills are enacted and 'become effective on ·or before January L,:-2003, (2) each bill 
amends Section 12028.5 Of the· Penal COde, ·arid (3) this bill is enacted after AB 2695; in 
which case Section h)f· this bill'shali'not ·becoine operative. - ···i· 

SEC. 3. No.~i~s~qing Secrlon i 7610 of,!h~ dovernm~nt Cod~, if ~~e Co~l!sion 
on State Mandates determines .that this a~t .contains costs. mandated· by .. the state, 
reimbursement 1-0 loyal agen~ie~ 3.114 school ~}_~trlc~s f~~-th,ose co~ts sh1liL 1:!1< made pii.rsu~t 

·to Part 7 (commencing V(itl;l Sec,tion. ~ 75()()),_9.\ Diy_ision 4 of Title}- of th~,Q9ve~~~t 
Code. If the statewide cost of the clailll for r~imb\JrSement does (lOt exceed 0~~- mli.I_!Oil . 
dollars ($L,000;000), reiml:!':lrsem~':lt shall b~ mad,c;: from ~eState Mandate~ C::latms F_u.mi. 

!: 

I Itlzlics indicate chang;$_.,or additions. * .. ·* indicate omissions .. 
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CHAPTER 377-

(Senate Bill No. 1265) 

Exhibit 5 
Page 1 of 2 

2002 REG. sbo.u.._..,, 

An act to amend Section 6228 of the Family Code, relating to domesti c violence. 

(Approved by Govornor September 4, 2002. Ftled with Secretary of Stato Soptember 5. 2002.1 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1265, Alperl Domestic violence incident report. 
E;dsting law requires state and local law enforcement agencies to provide one copy of 

aU domestic violence incident reports, one copy of all domestic violence incident report 
face sheets, or both, to a victim of domestic violence, upon request. Existing law requires 
persons requesting these copies to present state or local law enforcement with identifica­
tion_ at d1e time a request is made. 

This bill would also require state and local law enforcement agencie s to provide those 
· documents to a representative of the victim, as defined, if the victim is deceased. The bill 
would require any person requesting those documents to present his or her identification, 
as specified, and, if that person is a representative of the victim, a certified copy of the 
death certificate or other satisfactory evidence of the death of the victim. By imposing 
additional duties on local officiiUs, the bill would create a state-mandated local progriun. 

The California Constitution requires the state to reimburse local agencies and school 
districts for certain costs mandated by the state. Statutory provisions establish procedures 
for making that reimbursement, including the creation of a State Mandates Claims Fund 
to pay the costs of mandates that do not exceed $1,000,000 statewide and other procedures 
for claims whose statewide costs exceed $1,000,000. 

This bill would provide that, if the Commission on State Mandates determines that the 
bill contains costs mandated by the state, reimbursement for those costs shall be·· made 
pursuant to these statutory provisions. 

The people of the State of Califomia do enact as follows: 

SECTION L. · Section 6228 of the Family Code is amended .to read: 

§ 6228. (a) State and local law enforcement agencies shall provide, without charging 
a fee, one copy of all domestic violence incident report face sheets, one copy of all · 
domestic violence incident reports, or both, to a victim of domestic violence, or to his or 
her representali~e if the ~iclim is deceased, as defined in subdivision (g), upon request. 
For purposes of this section, "domestic violence" has the definition given in Section 6211. 

(b) A copy of a domestic violence incident report face sheet shall be made available 
during regular business hours to a victim of domestic violence or his or her representative 
no later than 48 hours after being requested by the victim or his or Iter representative, 
unless the state or local law enforcement agency informs the victim or his or her 
representative of the reasons why, for good cause, the domestic violence incident report 
face sheet is not available. in which case the domestic violence incident report face sheet 
shall be made available to the victim or his or lrcr representatil'C no later than five 
working days after the request is made. 

(c) A copy of the domestic violence incident report shall be made available during 

1 
regular business hours·to a victim of domestic violence or his or her representative no 

Italics indicate changes or additions. * * * indicate omissions. 

147 



2002 REG: SESSION 459 CHAPTER 377 
. sEC/2 

later than five working days after being requested by a victim or his or her representative, 
-unless the state or local law enforcement agency infonns the victim or his or her 
representative of the reasons why, for good cause, the domestic ,violence incident report . 
is not available, in which case the domestic ·violence incident report shall be made 
available to the victim or his or her representative no later than I 0 working days after the 
request is made. · 

(d) Any person requesting copies under this section shall present state or local law 
enforcement with his or·her identification, such as a cu"ent, valid driver's license, a 
state-issued identification card, or a passport and, if the person is a representative of the 
victim, a certified copy of the death certificate or other satisfactory evidence of the death 
of the victim at the time a request is made. _ 

(e) This section shall apply to requests for face sheets or reporta made within five years· 
from the date of completion of the domestic violence. incidence report. 

_(f) This section shall be known, and_ may be cited, as the Access to Domestic Violence 
Reports Act of 1999. · 

(g)(l) For purposes of this section, a representative of the victim means any of the 
pwing: 
(A) The surViving spouse. 
(B) A surviving child of the decedent who has attained 18 years of age. 
(C) A domestic partner, as defined in subdiviswn (a) of Section 297. 
(D) A surviving parent of the decedenL 
(E) A surviving adult relative. · 
'(F) The public administrator if one has been appointed. 
(2) A representative of the victim does not ini:Uule any person who has been convicted 

of murder in the first degree, a$ defined in Section 189 of the Penal Code, of the victim, 
or any person identified irl the incident report face sheet as a suspecL Domestic vwlence 
InciDent report face sheets may not be provided to a representative of the victim unless 
the representative presents his or her identification, such as a cu"ent, valid driver's 
iicense, a state-issued identi.ficatWn card; or a passport and a certified copy of the death 
=ertificate or other satisfactory evidence of the death of the victim at the time of the 
requesL 

~EC. 2. Notwithstanding Section 17610 of tbe Government Code, if tbe Commission 
._ 

1State Mandates. determines that Ibis act contains costs mandated by the state, 
reimbursement to local agencies and school districts for those costs shall be made pursuant 
to Part 7. (commencing with Section 17500) of Division 4 of Title 2 of tbe Government 
Code. If the statewide cost of the claim for .reimbursement does not exceed one million 
dollars ($1 ;ooo,OOO), reimbursement shall· be made from the State Mandates Claims Fund. 

--
Italics indicate changes or additions. • * * indicate omissions. 
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, 1-.AIIIUIL V 

! Page 1 of 2 

E OF C~LIFORNIA GRAT L-. ---·-
MMISSION ON STATE MANDATES 
>!I NTH STREET. SUITE 300 
RAIAJ. CA 9581 ol 

Nl .323·3562 
i9lc. ,.15·0278 

ul: csmrr.fo:~c:sm.ca.:;;o'~ 

October 5. 2000 

Mr. Leonard Kaye 
County of Los Angeles 
Auditor-Controller's Office 
500 West Temple Street, Room 603 
Los Angeles, CA 90012 

And A/fer:ted State Agencies and Interested Parties (.See Enclosed Mailing List) 

IRE: Claimant's Amendment to Test Claim!Draft Staff Analysis 
Mentally Disordered Offenders' Extended Commitment Proceedings 
CSM 98-TC-09 
Penal Code Sections 2970, 2972, and 2972.1 
Added and Amended by Statutes of 1985, Chapter 1418; Statutes of 1986, Chapter 858; 
Statutes of 1988, Chapters 657 and 658; Statute's of 1989, Chapter 228; Statutes of 1991, 
Chapter 435; and Statutes of 2000, Chapter 324 
County of Los Angeles, Claimant · 

· Test Claim Amendment 

:.::On September 19, 2000 the claimant filed an amendment to this test claim with the Commission. 
'The amendment added Penal Code sections 2972 and 2972.1 (as added or amended by Statutes 
of 1986, Chapter 858; Statutes of 1987, Chapter 687; Statutes of 1989, Chapter 228; and Statutes 
of 2000, Chapter 3 24) to the test claim. These code sections establish the procedures for the 
icourt hearing on the petition to extend the commitment of mentally disordered offenders beyond 
their parole termination date, and establish the rights of the offender, including the right to a trial 
by jury and the appointment of a public defender for indigent offenders. 

Ptu"suant to Government Code section 17557, subdivision (c), the claimant may amend the test 
claim at any time prior to a commission hearing on the claim without affecting the original filing 
date as long as the amendment substantially relates to the original test claim. 

Staff finds that the amendment, which adds Penal Code sections 2972 and 2972.1, substantially 
relates to the original test claim filing. Accordingly, staff has analyzed these code sections in the 
draft staff analysis, a copy of which is enclosed for your review and comment. 

Written Comments 

Any party or interested person may file written comments on the test claim amendment and the 
draft staff analysis by November 6, 2000. You are advised that the Commission's rt!gulations 

&quire comments filed with the Cor!fmission to be simultaneously served on other interested 
~ies (on the mailing list), and to be accompanied by a proof of service on those parties. 
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Mr. Leonard Kaye 
October 5, 2000 
Page 2 

[f you would like to request an extension of time to file comments, please re'rer to section 
1183.01, subdivision (c), of the Commission's regulations. 

Hearing 

This test claim is set for hearing on November 30,2000 at 9:30a.m: in Room !26 of the State 
Capitol, Sacramento, California. Please let us know in advance if you or a representative of your 
agency will testify at the hearing, and ifother witnesses will also appear. If you would like to 
request postponement of the hearing, please refer to section 1183.01 (c) of the Commission's 
regulations. · 

Please co'ntact Camille Shelton, Staff Counsel, with questions regarding the above. 
I . . .•..• ,. ·. ;·.· , . .· . , . . 

Sincerely, 

/l~~Wo~ 
Paula Higashi 
Executive Director 

c. Test Claim Amendment, and Draft Staff Analysis and Supporting Documents 
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Exhibit 7 

· Court of Appeal, Third District, California. 
, .. 

· D~P,ARTMEt'fT OF FINANCB, Plaintiff and 
Appellant, 

. . -·· ·,;, ·V; . 

. -coM1\11sSION·ONSTATE MAN-DATES,· 
: Qefendant- and. Respondent. · 

-I< ern fHgh Schbb.l P~strict et aL, Rdil Parties. in 
In~erc;$t }Hid Respondents. 

··, . 

No. 0037645 .. 

July 17, 2002. 

: ., 
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122 Cal.Rptr,2d 447 
167 Ed. Law Rep. 283,2 Cal. Daily Op. Serv. 6362, 2002 Daily Journal D.A.R.7992 
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Review Granted . 
Previously published at: 100 CalAP.p.4th 243 
(Cal.Const. art. 6, s 12; CaL Rules of Court, Rules 28,976,977, 979) 
(Cite as: 122 Cal.Rptr.2d 447) 

Court of Appeal, Third District, California. 

DEPARTMENT OF FINANCE, Plaintiff and 
Appellant, 

v. 
COMMISSION ON STATE MANDATES, 

. · bef~ndant-and Respondent 
Kern High School District eta!., Real Parties in 

Interest and Respondents. 

No. C037645. 

July 17, 2002. 

Two school districts and one county filed a test 
claim with the Commission on State Mandates for a. 
determination of· whether two state statutes 
constituted reimbursable. state mandates. The 
Commission determined they were. State,. throui¥t its 
Department of Finance, brought an administrative 
mandate proceeding_ to review ·the Commission's 
decision. The Superior Court, Sa<;:mmento County, 
No. OOCSOOS66, Ronald B. Robie, J., denied petition. 
State appealed. The Court of Appeal, Davis, Acting 
P.I., held that: (I) the statutes concerned "programs" 
within meaning of state mandate laws; (2) ·statutes 
specified a "higher level of service for an existing 
program," within meaning of state mandate laws; but 
(3) to determine whether statutes created a 
"mandate," Commission was required to consider 
whether test claimants had a reasonable alternative or 
a true choice not to participate in th!! educational 
programs at issue, not whether they were legally 
compelled to do so; abrogating County a( Contra 
Costa v. State .a( California 177 Cal.App.3d 62, 222 
Cal.Rptr. 750. 

Reversed and remanded. 

*448 Bill Lockyer, Attorney General, Manuel M. 
Medeiros, Senior Assistant Attorney. *449 General, 
Andrea Lynn Hoch., Louis R. Mauro and Leslie R. 
Lopez, Deputy Attorneys General, for Plaintiff and 
Appellanl· 

Camille Shelton, Sacramento, for. Defendant and 
Respondent 

Jo Anne Sawverknoll, Sacramento, and Jose A. 
Gonzales, San Diego, for Real Party in Interest and · 
Respondent San Diego Unified School District. 

No appeanrnce by Real Parties in Interest and 
Respondents Kern High School District and County 
of Santa Clara 

DAVIS, Acting P J. 

The question in this appeal is whether two state 
starutes-requiring local school site councils and 

· advisory committees for certain educational programs 
to prepare and post an agenda for their meetings and 
to provide for public comment on agenda items­
constitute a reimbursable state mandate unde" anicle. 
XIII B, section 6 of California's Gonstirution. We 
agree with the trial court that ·these sta"tutes speCify a 
"higher level of service" under state mandate 
pruiciples . ...ff];ll} We also agree with the trial court 
that a state mandate is not limited to situations of 
legal compuision. We construe state mandate as 
also extending to situations where the local 
governmental entity has no reasonable aiternative to 
the state scheme, or has no true. choice but to 
panicipate · in it The Commission on State 
Mandates (the Commission) did not consider these 
issues. We will therefore remand this matter to the 
Commission for it to determine whether the test 
claimants have a reasonable alternative or a true 
choice not to participate in the educational programs 
at issue, and thus a reasonable alternative to paying 
the higher costs associated with the -higher level of 
service specified in the. two challenged statutes. In 
light o.f this remand, we will reverse the trial courfs 
judgment that upheld the Commission's decision 
finding a state mandate.. · 

FN l. California Constitution, artir:le XHI B, 
section 6; Government Code section 17514. 

BACKGROUND 

"[I] In 1978, California voters adopted Proposition 
13, which added article Xlll A (Article X!U A) to the 
state Constirution. This measure limits the power of 
state and local governments to tax.lfl::!2J. In 1979, 
the state voters added. article XHI B to the 

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works 
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;, 

Constitution (Article XIIJ 8). This measure limits 
the ·power of stat.~ .and local_ governments to spend .. 
[fN3] These twa constitutional measures work .in 
tandem; their goal is to protect California. residents 
from excessive government taxation· and . spending .. 
[FN4l 

FN2. Caiiforo"ia Cons'titution, article XIII A; 
see . County o( San . Diego v~ State. o( 
California (1997) 15 . Cal.4th 68, 80, .61 
Cal.Rotr:2d 1·34. 931 P.2d 312 (County o( 
San Diego)., ._,. 

.,, 

Elfl,_ Se~ Countv o( San. Diego .. supra. 15 
Cal.4th.at page 81. 6\ Cai.Rotr.2d .134. 931 
P.2d 312. 

FN4. County of .San Diego . supra, 15 
CaL4th .. at page 81. 61Cal.Rptr.2d 134 .. 931 
P.2dJ\2. 

8 
,, [2] Article XITI B . includes section .6· (section .6 or 
,.,Article XIII .B. section 6), which· sets forth- the 
·:·concept of reiri:Jb1J_rsable .. state mandates. . With 
_·,.certain exceptions . not relevant -here, section 6 
provid~s: "Whenever,.· the [.,egislature . or any_ slate 
agency mand!UCS-11. new pr(!gram or higher leveJ •. of 
service ori any local govellll!lellq~ local: government" 
includes school .dj;;tricts], .the,.state .. shaU provide a 
subvention of fu11ds to. reim~IJ[Se sucf:t. _,lo~l 
government fo_r -the costs _qf .·· such_, program , . or 
increased· _level. of s~rvice .... ''. !FN5], -~Section ·-6 
recognizes that ary:icl"'s ;x:m A and _XUI B severely 
restrict the taxing and Sp(lpding t450;powers.of-local 
governments. (Citation.] Its purpose is to preclude 
the state from shifting· financial responsibility for 
canying out governmental functions to .Ioc~l 

agencies, whichar~ '!II equipped' to assume increased 
financial respqnsibilities" in light of Articles )CIII A 
and X[[! B. [FN6J . 

FN5. Article Xlll B. section 6; see also 
Article XIII B. section 8, subdivision (d). 

FN6. County o( San Diego suara, 15 
Cal.4th at page 81 61 Cal.Rotr.2d !34, 931 

P.2d 312. 

(1] A reimbursable s~te mandate does not equate to 
any "additional cost" that' a state law may require a 
local government to. bear. [FN7] The reimbursable 
mandate arises only \\_'hen the state imposes on a local 
government a -new. program of governmental sei'Vic_es 
or an increased . level of service ·under an· existmg 
program. [FN8] 

FN7. County 'of Los Angeles v. St~le of 
California (!987) 43 Ca1.3d 46, 55-57. 233 
Cal.Rotr. 38. 729 P.2d--202 -(County o(Los 
Angeles j; City.ofEI Monte.:.v .. ,Commission, 
on Staie. Mandates .(2000) 83 .. CaLApp.4th 
266, 21·'1, · 99 Cal.RotL2d 333 (City of.El 
·Monte). 

FN8. City of El Monte, supra. 83 
CaLApp.4th at page 277, 99 CaLRptr.2d 
3 33 · see Lucia Mar Unified School Dis/. v. 
Honig· (\988} .44 Cal.3d . 830, 835, 244 
Cai.RPtr. 677 750 P.2d 3 is (Lucia Mar ); 
see ·also County o[Los Angeles. supra, 43 
Cal.3d at oage 56, 233 Cal.Rptr. 38. 729 
P.2d 202. .. 

In the Government. Code,.the LC<gisiature has set 
forth .the procedure for determining whether a· state 
law i111poses state,ma!ldated:costs on.aschool district 
or--other local agenc;y.l,J.Ilder Article Xrii -B, section 6. 
[FN9] Pursuant to that procedure, two school districts 
(San Diego Unifi¢ and Kern High) WJd;one county 
(Santa Clara) filed a "test claim" with the 
Commission. [fNlO] Kern High and SWJta Clara 
did not appe~ in the trial couit_proceedings, and we 
will refer to the test claimants- as such or simply as 
San Diego Unified. 

FN9: Government Code section 17500 et 
seq.; Kin/01<' i'. Stale o[ California (1991) · 
54 Cal.3d 326. 331-333, 285 Cal.Rotr. 66 
814 P.2d l308 (Kinlaw). 

FNIO. Government Code.sections 17521, 
17 551, subdivision (a). 
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The test claim concerned two statutes: Government 
Code section 54952; as amended by Statutes 1993, 
chapter·-t 138 (this measure operated from April I, 
1994 to July 21, 1994, for the school site councils 
and advisory committees at issue here); and 
Education Code section 35147,' as added by Statutes 
1994, chapter 239, as an urgency measure (effective 

·from July 21, 1994, onward, for those councils and 
committees). These two statutes will be referred to 

· as the Test Claim statutes or the two Test Claim 
statutes. . 

The 1993 amendment to Government Code section 
54952 redefmed the "legislative body" that must 
comply with the open meeting requirements of the 
Ralph M. Brown Act {the Brown Act), [FNlll · 
including the requirement imposed by Government 
Code section 54954.2 to prepare and post ari agenda. 
As amended by the 1993 legislation, section 54952 
provide? in relevant part: 

FN I I. See Government Code section 
54950.5. 

''As used in this chapter, 'legislative body' means: 

"(a) The governing body of a local agency or any 
other local body created by state or federal statute. 

"(b) A commission, committee, board, or other body 
of a local agency, whether permanent or temporary, 
decisjonmaking or advisory, created by charter, 
ordinance, resolution, or formal aotion of a legislative 
body .... " 

Education Code section 35147 requires nine 
designated school site ·councils and advisory 
committees to comply with certain notice, agenda, 
and public comment requirements, but otherwise 
exempts them *451 from the Brown Act and other 
open meeting acts. Section 35147 specifies in 
relevant part: 

"(a) Except as specified in this section, any meeting 
of the councils or committees specified in subdivision 
(b) is exempt from the provisions of this ·article, the 
Bagley-Keene Open Meeting Act ... , and the Ralph 
M. Brown Act .... · 

"(b) The councils and schoolsite advisory 
committees established pursuant to [Education 
Code] Sections 52012, 52065, 52176, and 52852, 
subdivision (b) of Section 54425, Sections 54444.2, 
54724, and 62002.5, and committees formed pursuant 
to Section 11503 or [former] Section 2604 of Title 25 
of the United States Code, are subject to this section. 

"(c) Any meeting ·held· by a council or committee 
specified in subdivision (b) shall be open to the 
public and any member ofthe public shall be able to 
address the council or colllffiittee during the meeting 
on any .item within the subject.matter jurisdiction of 
the council or committee.· Notice of the meeting 
shall be posted at the schoolsite, or other appropriate 
place accessible to the public, at least 72 bours· before 
the time set for the meeting. The notice shall specify 
the date, time, and location of the meeting and 
contain an agenda describing each item of business to 
be discussed or acted upon. The council or 
committee may not take any action on any .item ·of 
business unless that item appeared on the. posted 
agenda or unless the council or committee 'members 
present, by unanimous vote, fmd that there is a need 
to take immediate action and that the need for action 
came to the attention of the counCil or committee 
subsequent to. the posting of the agenda. Questions 
or brief siatements made at a meeting by members of 
the council, committee, or public that do not have a 
significant effect on pupils or .employees in .the 
school or school district or that can be resolved solely 
by the provision of information need not be described 
on an agenda as items of business. If a council or 
committee violates the procedural meeting 
requirements of this section and upon demand of any 
person, the council or committee shall reconsider the 
item at its next meeting, after allowing for public 
input on the item. 

"(d) Any materials provided to a schoolsite council 
shall be made available to any member of the public 
who requests the materials pursuant to the California 
Public Records Act. ... " 

The nine school site councils and advisory 
committees specified in Education Code section 
35147, subdi'vision (b), were, save for one, 
established by. statutes enacted in the I 970's and 
1980's as part of the following programs: the School 
Improvement Plan (a general program that disburses 
money across all aspects of school operation and 
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performance; Educ.Code. § § 52012, 52015); the 
Native American Indian Education Program 
(Educ.Code, § 52065); the Chacon-Moscone 
Bilingual-Bicultural Education Act of 1976 
(Educ:Code, § § 52160. 52 I 76); the School-Based 
Program Coordination Act· (to coordinate various . 
categorical aid programs; Educ.Code. § § 52850, 
52852); the McAteer Act (compensatory education 
program-for programs beymtd regular education 
program; Educ.Code, § § 54403, 54425. subd. (b)); 
the migrant education program (Educ.Code, § 
54444.2); the School-Based Pupil Motivation and 

· Maintenance Program and Dropout Recovery Act (to 
address truancy and dropout issues; Educ.Code, § § 
54720, 54724); the Program[ J to Encourage Parental 
lnvolv.emenl {Educ.Code, § 11503, enacted 1990); 
and the federal Indian Education Program (see former 
25 U.S. C. § 2604; now. see 20 U.S.C. § 7801 et 
seq.). 

~451 In the test claim, San Diego Unified alleged 
that the Test Claim statutes imposed certain open 
meeting requirements on these school site couricils 

& and advisory committees, constituting reimbursable 
W' state mandates. The Conunission agreed. It found 

the statutes constituted reimbursable state mandates 
for the costs of preparing speCified meeting agendas, 
posting those agendas, and providing the opportunity 

: for the public to address agenda items. 

Pursuant to Government Code section 17559, the 
state Department of Finance (the State) brought an · 
administrative mandate proceeding to review the 
Commission's decision. [FN 12] The trial court 
agreed with the Commission, stating: "Two primary 
issues are raised in this matter. The ftrst issue is 
whether the 1993 amendments ·to the Brown Act [i.e., 
to Government Code section 549521 and· the 1994 
enactment of ... section 3514 7 mandate a new 
program or higher level of service. The Court 
concludes that they do. The second issue is whether 
a reimbursable state mandate is created only when an 
advisory council or committee which is subject to the 
Brown Act is required by state law. The Court 
concludes that it is not. ('If ] The petition for writ of 
mandate is DENIED." 

·FNI2. Government Code section 17559, 
subdivision (b) .. 

These are the two issues before us as well. 
Government Code section 17559 requires that the 
trial court review the Commission's decision under 
the substantial evidence standard; where the trial 
court applies this standard, we are generally confined 
to inquiring whether substantial evidence supports 
that court's decision. [FN 131 However, we 
independently review the trial court's "legal 
conclusions about the meaning and effect of 
constitutional and statutory provisions." [FN 14] 

FN 13. City o{San Jose v. Stare of Califori1ia 
(!9961 45 Cai.App.4th 1802 181 0. 53 
Cai.Rptr.2d 521 (Cit)' o(San Jose). 

FNI4. Citv of San Jose. supra 45 
Cai.App.4th at page 1810. 53 Cai.Rptr.2d 
52!. 

DISCUSSION 
1. Netv Program or Higher Level of Service for an 

Existing Program 

[ 4 ]( 5]. A reimbursable state mandate is created only 
when the state "mandates" a "new program" or a 
"higher level of service" for an existing program on 
any local government, including. a school district 
[FN15) "Progrant" has its C!Jmmonly understood 
meaning: a program carries out "the governmental 
function of providing services to the public"; or it is 
a law "which, to implement a state policy, impose[s] 
unique requirements on local go~emments and do[es] 
not apply generally to all residents and entities in the 
state." [FNI6) 

FN 15. Article X[[! B sections 6, ~ 
subdivision (d); Government Code section 
17514; Lucia Mar, suora 44 Cal.3d at page 
835,244 Cal.Rotr. 677, 750 P.2d 318; Cicy 
o(E/.Monte, suora, 83 Cal.Apo.4th at page 
277, 99 Cai.Rptr.2d 333. 

FN16. Counte o( Los Angeles, ·Su01·a, 43 
Cal.3d at page 56, 233 Cal.RptT. 38, 729 
P.2d 202. 
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In this part" of the opinion, we address the issue of 
. whether the two Test Claim statutes reflect a "new 
program" or a "higher level of service" for an.existing 
program. In the next part, we confront the issue of 
whether the two .statutes "mandate" the program 
servtces. 

The parties spend considerable time on whether the 
school -site councils" and advisory bodies were 
"legislative bodies" subject to the Brown Act before 
the Test Claim statutes, and thus whether the Test 
Claim statutes involve a "new program." *453 We 
need not resolve this matter. Even assuming the 
school site councils and advisory committees were 
subject to the _Brown Act before the advent of the two 
Test Claim statutes, these two statutes reflect a 
"higher level · of service" for existing programs. 
IEl:::li1l 

· FNI7. Article XIII 8, section 6; 
Government Code section 1·7514; see Citv 
o( El Monte, supra, 83 Cai.App.4th at page . 
277.99 Cai.R!Jtr.2d 333. 

[6] As a preliminary matter, we note that we are 
dealing with "programs" within the meaning of the 
state mandate laws. The provision of educational 
services-as carried out by the school site councils 
and advisory committees at issue-is certainly a 
governmental program; as that term is commonly 
understood. The two Test Claim statutes, as well, set 
forth unique requirements on local government 
(school districts) to further the state policy of open 

· public meetings; . these requirements do not apply 
generally to residents and entities in the state. 

On the issue of "higher level of service," the 1993 
legislative package that redefined "legislative body" 
for Brown Act purposes in section 54952 also 
repealed a Brown Act statute that applied to advisory 
bodies of local agencies, including advisory bodies of 
school districts. fFNl8] The repealed Brown Act 
statute was "Government Code section 54952.3; as 
enacted, it provided in relevant part: 

FNl&. Statutes 1993, chapter 1138, sections 
3, 5, pages 6387-6388; see Government 
Code section 54951. 

"As used . in this chapter 'legislative body' also 
includes any advisory commJssJon,. advisory 

. committee or advisory body of a local agency, . 
created by charter, ordinance, resolution, or. by any 

.similar formal action of a governing body of a local 
agency. 

"Meetings of such advisory comm•ss1ons, 
committees or bodies" ... shall be open and public, and 
notice thereof must be delivered personally or by 
mail at least 24' hours before the time of such meeting 
to each.person. who has requested, in writing, notice 
of such meeting. 

"If the advisory commJsston, committee or body 
elects to provide for the holding of regular meetings, 
it shall provide by bylaws, or by whatever other nt!e 
is utilized by that advisory. body for the conduct of its 
business, for the time and place for holding such 
regular meetings. No other notice of regzilar 
meetings is required ... " [FNI9J· 

FN 19. Former Government Code section 
54952.3 (added by Stats.l96&, ch. 1297, § 
l, p. 2444 [note: amended nonsubstantively 
byStats.l975, ch. 959, § 7, p. 2241, and by 
Stats.198l, ch. 968, § 26, p. 3694] ), italics 
added. 

The State concedes that all- of the school site 
councils and advisory committees at issue here are 
advisory bodies. This is borne out by their similar 
treatment as advisory entities within Education Code 
section 35147. 

The two Test Claim statutes reflect a higher level of 
service for the existing programs served by these 
counCils and committees than what former 
Government Code section 54952.3 specified. The 
Test Claim statutes require that meeting agendas be 
prepared and posted at least 72 hours before the 
meeting, and that the public be allowed to address 
agenda items. [FN20] These requirements are above 
* 454 those specified in the italicized portions of 
former Government Code section 54952.3, set forth 
ante. No party hus disputed that the increased 
amount of costs involving this higher level of service 
is significant and surpasses the. statutory minimum 
cost mandate set forth in Government Code section 
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FN20. See Government Code section 
54954.2, imposing 'such Brown Act 
requirements on the advisory bodies at issue 
here from April 1, 1994 to July 21, 1994; 
see. also Education Code section 35147, 
imposing such requirements on these 
advisory bodies from July 21, 1994, onward. 

We conclude that the Te~t Claim statutes specifY a 
"higher level of service" for existing programs. We 
now tum to the thornier issue: whether these two 
statutes "inandate" a higher level of service. 

2. "Mandate" a Higher Level of Service 

[7] For there to be a reimbursable state mandate 
·•' here, the Constitution and Government Code require 

that the Test Claim statutes "mWldate" a higher level e of service. ffN21] 

FN21. Article XIH B, section 
Government Code section 17514. 

6· . 

The State argues that the school site councils and 
advisory committees referred to in the Test Claim 
statutes serve categorical aid programs that school 
districts participate in either voluntarily or as a 

·condition to receive· state or .federal funds. From 
this, the State concludes that, as a matler of law, 
where a school district participates in a state statutory . 
program voluntarily or conditionally, the State may 
impose reasonable requirements on the district 
without providing a reimbursable state mandate, 
because ihe State has not legally mandated such 
program participation. While the State's position 
looks strong on the surface, there are cracks in its 
foundation. 

The State's position finds support in a 1984 appellate 
court decision, Cif)l of Merced v. State of Ca/i(ornia. 
[FN22] The question there was whether a new state 
statute that required ·compensation for business 
goodwill in local eminent domain proceedings 

& constituted a reimbursable state mandate under 
W statutory law. The court said no, reasoning "that 

whether a city or county decides to exercise eminent 

domain is, essentially, an option of the city or county, 
rather than a mandate of the state. The fundamental 
concept is that the city or county is not required to 
exercise eminent domain .... Thus, payment for loss of 
goodwill is not a state-mWldated cost." [FN23] 

FN22. Citv ofMerced v. Stale o(Cali!Ornia 
Cl984l 153 Cai.App.3d 777. 200 CaLRptr. 
642 (Citv ofMerced). 

FN23. Citv of Merced, suora !53 
Cai.App.3d at page 783, 200 Cai.Rotr. 642. 

Two months after Citv o(Merced, this court, in Cih' 
ofSacrameniD·v. State ofCali(ornia (Sacramento I), 
[FN24] employed similar reasoning. The question in 
Sacramento I was whether a state law requiring local 
public employees to be covered by the state 
unemployment insurance law constituted a state 
mandate under Article X!ll B, section 6. and 
statutory· law. fFN251 The State asserted that it was 
only complying with a federal requirement rather 
than imposing a stilte mandate. [FN261 The federal 
component of the unemployment insurance system 
induced states to cover local public employees, by 
making the states incur substantial political and 
economic *455 detriment for not doing so. [FN271 
We looked at the defmition of a federal mandate in 
Article Xlll B, section 9, subdivision (b), which 
directs compliance "without discretion" or "which· 
unavoidably make[s] the provision of existing 
services more costly" (costs of federal mandates are 
not within Article XIII B's spendmg limits for state 
and local governments). A federal mandate, we 
reasoned, is one in which the mandated governmental 
entity "has no discreti!;m to refuse." rFN28] We 
concluded that while it was economically and 
politically detrim.ental for the State not to comply 
with the federal law; the State still had the legal 
discretion not .to . do so; however, the local 
government had no discretion whether to comply 
with the state statute. [FN29J Thus, the state statute 
constituted a reimbursable state mandate. 

FN24. Citv o[ Sacramento v. Stale o{ 
Calihrnio (1984) 156 Cai.AprJd 182, 203 
Cai.Rptr. 258 (Sacramento I ); see also 
CounD• o{ Contra Costa v. Stale of 

Copr. 10 West 2003 No Claim to Orig. U.S. Govt. Works 

157 



Exhibit 7 
122 Cal.Rptr2d 447 
167 Ed. Law Rep. 283, 2 Cal. Daily Op. Serv. 6362,2002 Daily Jouma!D.A.R. 7992 
Review Grnnted 

Page 8 

Previim~ly published at: 100 Cal.App.4th 243 
(Cai.Const. art. 6, s 12; Cal. Rules of Court, Rules 28, 976, 977, 979) 
(Cite as: 122 Cai.Rptr.ld 447) 

California ([986) 177 Cal.App3d 62, 79-
80. footnote 10. 222 Cai.Rptr. 750 (Cauntv 
of Contra Costa). 

FN25. Sacramento l supra 156 Cai.App.3d 
at page 186. 203 Cal.Rptr. 258. 

FN26. Sacramento I. suora 156 Cal.App.3d 
at page I 86, 203 Cal.Rptr. 258. 

FN27. Sacramento L supra 156 Cal.App.Jd 
at page 187. 203 Cal.Rptr. 258. 

FN28. Sacramento L supra. !56 Cal.App.Jd 
at page 197. 203 Cal.Rptr. 258. 

FN29. Sacramento l supra. 156 Cai.App.Jd 
at pages 196ct97. 203'Cai.Rptr. 258. 

_ In \986, in County o( Contra Costa this court 
agreed with City of Merced that the state statute 
requiring the payment of business goodwill in 
eminent domain proceedings did not constitute a 
state-mandated cost !fN30J We noted that "we 
employed analogous reasoning in [Sacramento !!." 
J:ENlll We characterized Sacramento I as follows: 
"There the city contended that a state law requiring 
public employees · to be covered by the ·state 
unemployment insurance law constitUted a state 
mandate. The state. countered that it was only 
complying with a federal requirement.. .. We ·noted 
that federal law provided financial incentives and that 
it would have been politically unpalatable for the 
state to refuse to extend coverage to public 
employees, but nonetheless the decision was optional 
with the state .... The same reasoning applies here: 
the decision to proceed in eminent domain is optional 
with the local governrnenl . Since the. state does not 
mandate ttiat the local agency incur the costs it 
claims, the agency is not entitled to reimbursement 
from the state." [FN32l · · 

FN30. Coun1J1 o( Contra Costa supra. 177 
Cal.App.3d at pages 79- 80 & footnote 10, 
222 Cal.Rotr. 750. 

FN31. County o( Contra· Cos/a, supra. 177 
Cal.App.3d at page 79. footnote I 0 222 
Ca!.Rptr. 750. 

FN32. Countv o(Contra Costa. supra 177 
Cal.App.3d at pimes 79- 80. footnote I 0, 
222 Cal.Rotr. 750. 

In 1990,. the state ·Supreme Coun, in Citv o[ 
Sacramento v. State o(.California (Sacramento II), 
[FN33l rejected our reasoning in Sacramento l. The 
issue of state' mandate in Sacramento II was the same 
as in Sacramento I. and again 'implicated the question · 
of federal mandate. [FN34) Sacramento II did not 
directly review Sacramento I. but involved litigation 
arising from.a Sacramento I remand. [FN35J 

FN33. City of Sacramento v. State o( 
California (J 990) 50 Cal. 3d 51 266 
Cal.Rptr. 139. 785 P .2d 522 (Sacramento l/ 
1 . 

FN34. Sacramento II. supra, 50 Ca1.3d at 
pages 57, 70. 266 Cal.Rptr. 139, 785 P.2d 
522. 

FN35. Sacramento If. -supra 50 Cal.Jd at 
pages 59-60, 266 Cal.Rotr. 139, 785 P.2d 
522; see Hayes v. Commission on State 
Mandates (1992) ll Cal.App.4th 1564, 
1581. footnote 8. 15 Cal.Rptr.2d 547 (Haves 

1 

As in Sacramento I. the argument in Sacramento II 
supporting a narrower view of mandate was that the 
words "without discretion" and "unavoidably" in the 
Article XHI B. section 9, subdivision (b) definition of 

· federa~ mandate require that there be clear legal 
compulsion for there to be a *456 federal mandate. 
[FN36] The argument supporting a broader view of 
mandate countered that the consequences of 
California's failure to comply with the federal "carrot 
and stick" scheme were so substantial that the state 

· had no realistic "discretion" to refuse, and thus there 
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was a · federal mandate because of practical 
compulsion. [FN37) 

FN36. Sacramento Il suora. 50 .CaL3d at 
page 7l. 266 Cal.Rotr. 139. 785 P.2d 522. 

FN37. Sacramento fl. supra. 50 Cai.Jd .at 
page ?l. 266 Cai.RDtr. 139.785 P:2d 522. 

The Sacramento II courf adopted the.bn:iader view of 
mandate, diSagreei!)g .!'lith .our. adoption of the. 
narrower view .in Sacrainento I. In doing so, the high 
court noted that ·-tl,l~. vast bulk of ,cost-producing. 
federal irifluence on ~tate ap.d local government is by 
inqucernent or.in.::ent!ve mther than by direct .legal 
compulsion. !FN38] ·The.cowt noted that "certain 
regulatory stimdards unposed by. the federnf. 

·government · .. ll!lder ''?ooperative federalism' .• [i.e., 
.federal-state .!Jan;pt a_rid stick] schemes are coercive· 

. on the states and .localities in every practical.sense.'' .. 
&I:ENI21 The ·test for determining whether there is a 
~federal mandate,· Sac~amenio .. /! conclude_~ . is 

whether compliaJice.;witb federal. standards !!is a . 
matter of-tnie .. cholce,~ •. that i!!, whether- participation 
in the federal_,progrlllll ~.is truly voluntary." [FN40] 

·• Sacramento !Iw_e_[lt on .. to say: "Given the variety.of 
cooperative federal~state"loca.l programs, we . here 
attempt no· fi~a_l.te~t for :mandatory' versus 'optional' 
compliance with·. federal law.. A determination· in 

. each case must depend on such factors as the nature 
and purpose of the federal program; whether :its 
design suggests an intent to coerce; when state 
and/or local participation began; th·e !'enalties, if any, 
assessed for withdrawal or refusal to participate or 
comply; and any other legal and practical 
consequences of nonparticipation, noncompliance, or 
withdrawal." [FN4ll 

. FN38. Sacramento Il supra, 50 Cal.-3d at 
page 73, 266Cai.Rptr .. f39, 785 P.2d 522. 

FN39. Sacramento II, suora. 50 CalJd at 
pages 73-74, 266 Cal.Rptr. 139. 785 .P.2d 
522. 

FN40. Sacramento ll suora, 50 Cai.Jd at 

page 76. 266 Cid.Rptr. 139, 785 P.2d 522; 
see also Hayes, supra, 11 Ca[App.4th at 
pages 1581-1582,15 Cal.Rotr.2d547. 

FN4L Sacramento ll suora. 50 CaLJd at 
page 76, 266 Cal.Rptr. 139, 785 P.2d 522: 

Another state Supreme Court decision that has some. 
bearing on the question of state mandate in terms of 
legal versus practical . compulsion'· is Lucia ·Mar. 
[FN42] The iss1.1es there were whether ·a state• statute · 
that required school districts to contribute part of the 
cost of educating disabled· pupils at state schools 
constituted a "new program"·' for the. districts, arid 

. whether the districts were "mandated'! by the state to 
make these contrib1.1tions. (FN43] The argument· in 
Lucia Mar that there was no state mandate was that 
the school districts ·had the option, under another state 

. starute, to provide a local program for disabled 
childre'n, to send them to ·private schools; or to refer · 
them to the s~te sc~·ools: [FN44J. The argument in 
favor of a state mandate ·was that the -districts " 'had 
no. other reasonable alterriative ·than to utilize the 
se..Vices of the state[ ] schools, as they [were] the 
least expensive alternative in educating [disabled] 
children.' " (fN45] Since the Commission in Lucia 
Mar had concluded that *457 the state statute at issue 
did not specify a ·~new program" or '!higher level of 
service," it neve~. reached the issue of state· 
'!mandate." The Lucia Mar coUrt concluded there 
was a "new ptograin," •and ·.remanded· •the mandate 
i.sSue to the Commission without explicitly resolving 
whether the concept of state mandate is confmed to 
legal compulsion or whether it extends to practical 
compulsion as well. [PN46) 

FN42. Lucia Mar, supra, 44 Cal.Jd 830, 244 
CalRptr. 67.7,.750 P.2d 318 . 

FN43 _ Lucia Mar. supra, 44 Cal.3d at pages 
832, 836. 244 Cai.Rptr. 677, 750 P.2d 318. 

FN44. Lucia Mar supra, 44 CaL3d at page 
837. 244 Cai.Rptr. 677, 750·P.2d 318. 

FN45. Lucia Mar ·supra 44 CaL3d at page 
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837, 244 Cal.Rotr. 677. 750 P.2d 318. 

FN46. Lucia Mar. suora 44 Cal.3d at pages 
836-837, 838. 244 CaLRptr. 677. 750 P.2d 
318. 

Citing Lucia Mar's mandate discussion, two 
appellate· court decisions have characterized the 
concept of state mandate in tenns of whether the 
local governmental. entity has an alternative to the 
state scheme. The ftrSt decision, County. of Los 
Angeles v. Commission on State Mandates, noted that 
if "a local entity or school district has alternatives · 
under the statute other th!Ul the mandated [cost], it 
does not constitute a state mandate." [FN47] Like 
Lucia Mar . . though, Cormtv o[ Los Angeles · v. 
Commission on State Mandates does not say whether 
these "alternatives," for state mandate purposes, are 
just legal alternatives or. whether they encompass 
practical alternatives as well. The second decision is 
a recent decision from this court, City o[ El Monte. 
~ We observed there that "[t]be possible 
existence of reasonable alternatives ... [leaves] open· 
the question whether the (state-directed cost] [was] 
mandated. ... " [FN49] 

FN47. County o(Los Angeles v. Commission 
on State Mandates (1995) 32 Cal.App.4th 
805. 818, 38 Cai.Rptr.2d 304, citing L11cia 
Mar. supra. 44 Cai.Jd at pages 836-837, 244 
Cal.Rotr. 677, 750 P.2d 318. 

FN48. Citv o( El Monte. s11pra. 83 
Ca!.A00.4tb 266. 99 Cai.Rotr.2d 333. 

FN49, City o( El Monte, suora. 83 
Cal.App.4th at page 278. footnote 6. 99 
Cal.Rptr.2d 3 33, italics added, citing Lucia 
Mar. s11pra. 44 Cal.3d at pages 836-837. 244 
Cal.Rptr. 677. 750 P.2d 318. 

[8]ln line with Sacramento If's approach to mandate 
and with this court's characterization of Lucia Mar in 
CiD' o( El Monte. we defme the concept of state 
mandate to include situations where the local 
governmental entity has no reasonable alternative to 

the state scheme or no true choice but to .piuticipate 
in it, rather than confme the concept to direct /ega! 
compulsion as argued by the State. Our definition 
aligns with the constitutional and statutory language 
relating to state mandate when viewed against the 
backdrop of how the concept of federal mandate in' 
Article XUI B bas been interpreted by our Supreme 
Court. Article Xm B section 6, as pertinent, states 
simply that "(w]benever the .LegiSlature or' any state 
agency mandate's a new program or h'igher level of 
service on any local government," the State shall pay 
for that mandate. Government Code section 17514, 

. part of the statutory scheme that implements Article 
Xm B, section 6, defmes " '[c]osts mandated by the 
state' " to mean, as relevant here, "any increased. costs 
which a local agency or school district is required to 
incur ... as·.a result of any statute ... which mandates a 
new program or higher level of service of an existing 
program." [FN50] Although· Article XIII B defmes a 
federal mandate as one being "without ·discretion" or 
involving "unavoidabl [eJ" costs, [FN5ll our 
Supreme Court has interpreted that mandate along the 
lines of whether . reasonable, practical alternatives 
exist to the federal directive. [FN52l Given the -less 
mandatory language surrounding the. definition of 
state mandate, *458 we construe the Article XIU B 
concept of state mandate along these same_ lines. 
Like the pervasive "carrot and stick" approach to 
federal-state relations that prompted the federal 
mandate interpretation, a similar approach pervades 
state-local relations, as the educational programs 
referenced in the test claim statute of Education Code 
section 35147 aptly illustrate. 

F'N50. See Government Code section 17500. 

F'NSL. Article XfU B, section 9,"subdivision 
(b). 

F'N52. Sacramento II. supra, 50 CaLJd at 
pages 70-76. 266 Cal.Rptr. 139. 785 P.2d 
522. 

(9] At oral argument, the State emphasized the 
statutory language of . Government Code section 
17513 defming " '[c]osts mandated by the federal 
government' " as including "costs resulting from 
enactment of a state law or regulation where failure 
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·.to enact that law or regulation to meet specific federal 
program or servic_e requirements · would result in 
substantial monetary peiUllties or loss of funds to 
public or private persons in the state." (Italics 
adc!ed.) The State noted that similar language does 
not appear in the statutory defmition of " '[c]osts 
mandated by the state' " set forth in Government 
Code section l 7514. Nevertheless, as the 
Sacramento ll court observed, Government Code 
sections ·17513 and 1-7514 merely implement the 
constitutional language. of Article XIII B; the focus 
of the Sacramento Il's··"mandate" analysis remained 
on Article XIII B. section 9's language of "without 
discretion" ana "unavoidabl[e]." [FN53.] In any 
event, statutory language cannot trump constitutional 
language nor our high· court's interpretation of that 
constitutional language. 

FN53 ... Sacramento 11 suora. 50 Cal.3d at 
pages 70-76. 266 Cai.Rotr. 139, 785 P.2d 
522; see Government Code section 17500. 

. . 

- That ~rings us full circle to the State's argument 
here. The State argues that, as a matler of law, 
where a local governmental entity participates in a 
state statutory program either voluntarily or as a 
condition of receiving funds, d1e State may impose 
reasonable. requirements on the entity without having 
to pay a reimbursable state mandate. The key to this 
argument is that the concept of voluntary or 

1 conditional participation encompasses all 
· participation except that which is legally compelled. 

Applying this argument, tl1en, the State notes .that 
since San Diego Unified is not legally compelled to 
offer the programs .for which the Test Claim· statutes 
increase the agenda and public comment costs, that is 
the end of the analysis-there can be no state mandate 
as a matter of law. San Diego Unified may simply 
discontinue these "discretionary," "voluntary," 
"optional" programs (i.e., not legally compelled 
programs) and not incur the additional costs of 
posting and preparing meeting agendas, and 
providing for public comment on agenda items, 
pursuant to the Test Claim statutes. 

However, for the reasons set forth above, we do not 
construe state mandate as limited to situations of 

&legal compulsion. We construe it to also encompass 
Wsituations where there is no reasonable alternative or 

no true choice but to participate in the state scheme. 

The State's narrow view of state mandate ignores' the 
realities of ho~ · contemporary multilevel 
governments carry out much of their business. 

The Conunissio~ nev~~· · considered the issues 
whether the test claimants have a reasonable 
alternative ·or a true choice not to· participate in the 
educational programs at issue, and thus a reasonable 
alternative to paying the higher costs associated -with 
the "higher level of service" specified· in Education 
Code section 35.147 and Government Code section 
54952. We will remand this matter to the 
Corrunission for it to resdlve these issues, because the 
*4S9·Commission is charged with initially deciding 
whether a local agency is entitled .to reimbursement 
under Article xm B, seciion 6. [FN54j furthermore, 
the statutory procedure to implEMENT ARTICLE 
XHI B, section 6, "establishes procedures ... for the 
express purpose of avoiding multiple proceedings, 
judicial and administrative, addressing the same 
claim that a reimbursable state mandate has been 
created." fFN 55] 

FN54. See Lucia Mar. suvra. 44 Cal.3d at 
page 837, 244 Cal:Rptr. 677, 750 P.2d 318; 
Government Code section I 7551; see also 
Government Code section 17 500. 

FN55. Kinlaw, supra, 54 Cal.3d at. page 333, 
285 Cal.Rotr. 66. 81'4 P .2d !308; see also 
Government Code section I 7500 et seq. 

DISPOSITION 

The judgment is reversed, and this matter is 
remanded to the Commission for further proceedings 
consistent with this opinion. Each party will pay its 
own appellate costs. 

We concur: NICHOLSON and HULL, JJ. 

122 Cal.Rptr.2d 447, 167 Ed. Law Rep. 283, 2 Cal. 
Daily Op. Serv. 6362, 2002 Daily Journal D.A.R. 
7992 Review Granted, Previously published at: I 00 
-Cai.App.4th 243, (Cai.Const. art. 6, s 12; Cal. Rules 
ofCourt, Rules 28, 976, 977, 979) 

END OF DOCUMENT 

Copr. CO West 2003 No Claim to Orig. U:S. Govt. Works 
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County of Los Angeles Test Claim Amendment 

. EJ:hibit 8 
Page 1 of7 

Penal Code Section 13730 as Added and Amended by: Chapter 1609, Statutes 
of 1984, Chapter 965, Statutes of 1985; Chapter 483·, Statutes of 2001; _Penal 
Code Section 12028.5 as Added and Amended by Chapter 901, Statutes of 1984, 
Chapters 830 .and 833, Statutes of 2002; Family Code Section 6228 as Added 
and Amended by Chapter 1022, Statutes of 1999, Chapter 377, Statutes of 2002 

Crime Victims' Domestic Violence Incident Reports 

Declaration of Bernice K. Abram 

Bernice K. Abram makes the followirig declaration and statement under oath: 

I, Bernice K. Abram, Sergeant, Sheriff's Department, County of Los Angeles, 

1 
executed a declaration on April 26, 2000, supporting reimbursement for developing 
and implementing methods and procedures to comply with new State-mandated 
requirements in responding to and reporting domestic violence incidents. 

I declare that it is my information or belief that the County of Los Angeles "Crime 
Victims' Domestic Violence Incident Reports" test claim, filed on May 11, 2000 with 
the Commission on State Mandates, is substantially related to this test ·claim 
amendment incorporating subsequent changes to Family Code Section 6228 and 
Penal Code Section 13730 [the test claim legislation] as follows: Chapter 377, 
Statutes of 2002, amending Section 6228 of the Family Code and Chapter 483, 
Statutes of 200 1, amending Section 13 730 of the Penal Code and, with respect to 
implementing Section l3730(c)(3) of the Penal Code, Section 12028.5 of the Penal 
Code as added and amended by Chapter 901, Statutes of 1984, Chapter 830, Statutes 

1 of2002 and Chapter 833, Statutes of2002 · 

I declare that the County of Los Angeles will incur costs well in excess of $1,000 
during the 2002-03 fiscal year to implement Chapter 377, Statutes of2002, amending 
Section 6228 of the Family Code and Chapter 483, Statutes of 2001, amending 
Section 13730 of the Penal Code and, with respect to implementing Section 
13730(c)(3) of the Penal Code, to implement Section 12028.5 of the Penal Code as 
added and amended by Chapter 901, Statutes of 1984, Chapter 830, Statutes of2002 
and Chapter 833, Statutes of 2002. 

I declare that Chapter 483, Statutes of2001, in adding Section 13730(c)(3), mandates 
that: 
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" ... The [domestic violence incident] report shall inqlude at least all of 
the following ... 

Page 2 of7 

(3) A notation of whether the officer or officers who responded to the 
do111estic violence call found it necessary,. for the protection of the ,peace 
officer. or other persons- present, 'to inqu1r~ of; .the victim, the alleged 
abuser or both, whether. a frrearm' or other deadly weapon was present at 
the location, and, if there is an inquiry, whether the inquiry dis.~losed the.· 
presenc~ of a fir~arm or other deadly weapon. Any firearm or other deadly 
weapon discovered by an officer._ at the scene of a domestic violence 
incident shall be subject to confiscation p).ITSUant to Section 12028.5" 
[Emphasis added.] 

I declare .th;:tt Chapter 48~, Statutes of 200l;.in adding Section 13730(~)(3), imposes 
. - ' . 

three mandatory duties upon local law enforcement agencies;. 

1. When " ... necessary, for .the protectiqn of the peace offic~r or other 
persons present, [the mandatocy duty] to inquire of the victim, theall~ged 
abuser or botp, whether a firearm oro Section l2028.5" 
her deadly weapon was present at the location ... " 

2. The, mandatory. duty to. report if an inquiry was made '' ... whether a 
firearrn or other deaply yveapon,was pr~sent at the location, and; if there is 
an inquiry; wheJ:Perthe inquiry discl,ased.the presence of a firearm or other 
deadly weapon."· 

' .. 

3. The mandatory duty that " ... [a]ny firearm or other deadly weapon 
discoyer~d by 8.11. qfficer at the scene of a domes.tic violence incident shall 
b~ ,sui?je;ct to.confiscation pursuant to Section 12028.5'' ·· , ... 

I ', • ," 

It is my. information qr belief ¢at, in order .to comply with the [above J duties, each, · 
of over 10,000 domestic violence incidents, in Los Angeles County during 2002-03, 
now requires, on average, an additional 5 minutes to inquire of the victim whether a 
firearm or other deacllyy,reapo.n is present, ap.addition,al 30 min\ltes to search for and 
obtain the weapon; .an .qc).ditional .5 minute.'l to, report the results; and.,· where the 
weapon i.'l confiscated pursuant to, Penal Code Section 12028.5, an additional 90 · 
minutes to perform the following duti~s: 
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1. The duty requiring that a peace officer " ... shall take temporary custody of 
any firearm or other deadly weapon in plain sight or discovered pursuant to a 
consensual or other lawful search as necessary for the protection of the peace 
officer or other persons present." [Section 12028.5(b)] 

2. The duty requiring that " ... [u]pon taking custody of a firearm or other 
deadly weapon, the officer shall give the owner or person who possessed the 
firearm a receipt. The receipt shall describe the firearm or other deadly 
weapon and list any identification or serial number on the firearm. The receipt 
shall indicate where the firearm or other deadly weapon can be recovered, the 
time limit for recovery as required by this section, and the date after which the 
owner or possessor can recover the firearm or other deadly weapon. [Section 
12028.5(b )] 

3. The duty requiring that the confiscated " ... firearm or other deadly weapon 
·shall be held [not less than] than 48 hours." [Section 12028.5(b)] 

4. The duty requiring that " ... the firearm or other deadly weapon shall be 
made available to the owner or person who was in lawful possession [as 
specified] 48 hours after the seiiure or as soon thereafter as possible, but no 
later than 5 business days after the seizure." [Section 12028.5(b)] 

5. The duty requiring that a "... peace officer, as defined in subdivisions (a) 
and (b) of Section 830.32, who takes custody of a firearm or deadly weapon 
pursuant to this section shall deliver the firearm within 24 hours to the city 
police department or county sheriff's office in the jurisdiction where the 
college or school is located." [Section 12028,.5(c)] 

6. The duty requiring that" [a]ny firearm or other deadly weapon that has been 
taken into custody that has been stolen shall be restored to the lawful owner, as 
soon as its use for evidence has been served, upon his or her identification of 
the firearm or other deadly weapon and proof of ownership." [Section 
12028.5(d)] 

7. The duty requiring that" ... [a]ny firearm or other deadly weapon taken into 
custody and held by a police, university police, or sheriff's department or by a 
marshal's office, by a peace officer of the Department of the California 
Highway Patrol, as defined in subdivision (a) of Section 830~2, by a peace 
officer of the Department of Parks and Recreation, as defmed in subdivision 
(f) of Section 830.2, by a peace officer, as defined in subdivision (d) of Section 
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830.31, or by a peace officer, as defined·in Section 830.5, for longer than 12 
months. and not recovered by the owner or person who has lawful possession at 
the time it was taken into custody, shall be considered a nuisance and sold or 
destroyed as ,provided in subdivision (c) of Section 12028.". [Section 

· 12028.5(e)] · 

8. The ·duty, requiring' that; ''. . . [i]n those cases in which a law enforcement 
agency has reasonable cause to believe that the return of a firearm· or other 
deadly weapon would be likely to result in endangering the victim or the 
person reporting the assault or threat, the agency shall advise the owner of the 
firearm or other deadly weapon, and within•:60 days of the date of seizure, 
initiate a petition in superior court to determine if the firearm or other deadly 
weapon should beretur:ned." [Section 12028.5(f)] · 

9. The duty requiring that ". . . the law enforcement agency shall inform the 
owner or ,person who had lawful possession of the firearm or ,other deadly 
weapon, at that person's last lci10wn. address by registered.:mail, return ·receipt 
requested, that.he .. ot she has 30 days from the date ofreceipt oHhe·notice to 
respond to the court clerk to confirm his or her desire for a hearing, and that 
the: :failure to respond shall result. in a ;default order forfeiting the .confiscated 
ftrearm,.or other· .deadly weapon. For the :puq:ioses of-this subdivision.;·' the 
person's last .lmown "address shall: be presumed t0 be the address provided tb 
the. law: enforqem,ent9.f'4<:er. by :~hat .pers9n !l-t.tQ.e time ofthe family violence· 
incident. In the e:venHhe•person whose firearm or other deadly weapon wa8 
seized does not reside aNhe la~t address provided to the agency, the agency 
shall make a diligent, good faith effort to learn the ·whereabouts of the person 
and to comply with these notification requirements."· [Section 12028.5(g)J · 

:J,:,:; 

10. The duty requiririg. <local law -enforcement agencies. and the district 
attorney to participate in; hearings f' ... if the person 'requests a hearing", in 
which case, '\:. the court ci~rk shalJ .set' a hearing ·no later than 30 days · 
fromreceipt ofthat request. The court der:kshall notify the person; the law 
enforcement agency involved, and the district attorney of the date; titne, 
and place· of the .hearing. Unless it ;is shown by a •preponderance of the. 
evidence that the return ofthe firearm or other deadly weapon would result 
in endangering the victim or the person reporting the assault or threat, the 
court shall order the return of the firearm or. other dead! y weapon and shall 
award reasonable attorney's fees to the prevailing party.',' · 
[Section 12028:5(h)] 
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11. The duty requiring local law enforcement agencies and the district 
attorney to participate in hearings " ... [i]f there is a petition for a second 
-hearing, and, " ... unless it is shown by clear and convincing evidence that 
the return of the firearm or other deadly weapon would result in 
endangering the victim- or the person reporting the assault or threat," the 
duty of local law enforcement agencies to" ... return of the firearm or other 
deadly weapon" and, as specified, pay" ... reasonable attorney's fees to·the 
prevailing party." [Section 12028.5G)] · 

I declare that the County of Los Angeles will incur costs well in excess of $1 ,000 
during the 2002-03 fiscal year to implement Penal Code Section 13 730( c )(3) as 
added by Chapter 483, Statutes of 2001 and, when required under Section 
13730(c)(3), Penal Code Section 12028.5 as added and amended by Chapter 901, 
Statutes of 1984, Chapter 830, Statutes of2002 and Chapter 833, Statutes of2002. 

, I declare that Chapter 377,. Statutes of 2002, amending Section 6228 of the Family 
Code [as added by Chapter 1022, Statutes of 1999 - the original test claim 
legislation], imposes additional duties on local government as underlined bel<;>w: 

"(a) State. and local law enforcement agencies shall provide, without 
charging a fee, one copy of all domestic violence inCident report face sheets, 
one copy of all domestic violence incident reports, or both, to a victim of 
domestic violence, or to his or her representative if the victim is deceased, 
as defined in subdivision (g), upon request. For purposes_ of this section, 
"domestic violence" has the defmition given in Section 6211. 

(b) A copy of a domestic violence incident report face sheet shall be made 
available during regular business hours to a victim of domestic violence or 
his or her representative no later than 48 hours after being requested by the 
victim or his or her representative, unless the state or local law enforcement 

· agency informs the victim or his or her representative of the reasons why, for 
good cause, the domestic violence incident report face sheet is not available, 
fu which case the domestic violence incident report face sheet shall be made 
available to the victim or his or her representative no later than five working 
days after the request is made. 

(c) A copy of the domestic violence incident report shall be made available 
during regular business hours to a victim of domestic violence or his or her 
representative no later than five worldng ·days after being requested by a 
victim or his or her representative, unless the state or local law enforcement 
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agency informs the victim or his or her representative of the reasons why, for 
good cause, the domestic violence incident report js 11-ot available, in which 
case the domestic violence incident report shall be made available to the 
victim or his 'or her representative no l~ter thari 10 working days after the 
request is made. .., 

(d) Any per~on requesting copies und.e'r this. se.ction shall present state or local 
law enforcement with··his or her identification, such as a current, valid driver's 

' . ' 

_license, a state-issued identification card, or a passport and, if the person is a 
representative of the victim,· a certified copy of the death certificate or other 
satisfactory evidence of the death of the victim at the time a request is made. 

(e}:;This st;:ction shall apply to requests for face sheets orreports made within 
·'flve years from the date of completion of the domestic violence incidence 
report. 

(f) This. section shall be !mown, and may be cited, as the Access to Domestic 
Violence Reports Act ofJ 999. 

(g)(l) For purposes of this section, a representative of the victim means any of 
the following: 

(A) The surviving spouse. 

(B) A surviving child of the decedent who has attained 18 years of ae:e. 

(C) A domestic partner, as defined.in subdivision (a) of Section 297. 

(D) A survivingparent of the decedent 

(E) A surviving adult relative. 

(F) Thepublic administrator if one has been appointed." [Emphasis added.] 

I declare that the County of Los Angeles will incur costs well in excess of $1,000 
during the 2002-03 fiscal year to implement Chapter 377, Statutes of2002, amending 
Section 6228 of the Family Code, mandating that additional services be provided to 
'representatives' of domestic violence victims. · 
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1 am personally conversant with the foregoing facts and if so required, 1 could and e 
would testify to the statements made herein. 

I declare under penalty of peijury under the laws of the State of California that the 
foregoing is true and correct of my own knowledge, except as to the matters which 
are therein stated ~ information or. belief, and to those matters, I believe them to be 
true. 

t2_'f-J ~ -03 t?:luJfY Df L.4 .. 
Date and Place 
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A County of Los Angeles Test Claim Amendment 
• Penal Co~e Section 13730 as Added and Amended by: Chapter 1609, Statutes 

of 1984, Chapter 965, Statutes of 1985, Chapter 483, Statutes of 2001; Penal 
Code Section 12028.5 as Added and Amended by Chapter 901, Statutes of 1984, 
Chapters 830 and 833, Statutes of 2002; Family Code Section 6228 as Added 
and Amended by Chapter 1022, Statutes of 1999, Chapter 377, Statutes of 2002 

Crime Victims' Domestic Violence Incident Reports 

Declaration of Wendy Watanabe 

Wendy Watanabe makes the following declaration and statement under oath: 

I, Wendy Watanabe, Director of Financial Programs, Administrative Services 
Division, Sheriffs Department, County of Los Angeles, am responsible for claiming 
reimbursement for developing and implementing methods and procedures to comply 
with new State-mandated requirements in responding to and reporting domestic 
violence incidents. 

&1 declare that it is my information or belief that the County of Los Angeles "Crime . 
WVictims' Domestic Violence Incident Reports" test claim, filed on May 11, 2000 with 

the Commission on State Mandates, is substantially related to this test claim 
amendment incorporating subsequent changes to Family Code Section 6228 and 
Penal Code Section 13730 [the test claim legislation] as follows: Chapter 377, 
Statutes of 2002, amending Section 6228 of the Family Code and Chapter 483, 
Statutes of 2001, amending Section 13730 of the Penal Code and, with respect to 
implementing Section 13730(c)(3) of the Penal Code, Section 12028.5 of the Penal 
Code as added and amended by Chapter 901, Statutes of 1984, Chapter 830, Statutes 
of2002 and Chapter 833, Statutes of2002 

I declare that the County of Los Angeles will incur costs well in excess of $1,000 
during the 2002-03 fiscal year to implement Chapter 377, Statutes of2002, amending 

. Section 6228 of the Family Code and Chapter 483, Statutes of 2001, amending 
Section 13 73 0 of the Penal Code and, with respect to implementing Section 
13730(c)(3) ofthe Penal Code, to implement Section 12028.5 of the Penal Code as 
added and amended by Chapter 901, Statutes of 1984, Chapter 830, Statutes of2002 
and Chapter 833, Statutes of 2002. · 

~- . 
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I declare that Chapter 483, Statutes of2001, in adding Section 13730(c)(3), mandates 
that: 

" ... The [domestic violence incident] report shall include at least all of 
the following ... 

(3) A notation of whether the officer or officers who responded to the 
domestic violence call found it necessary, for the protection of the peace 
officer or other persons present, to inquire of the victim, the alleged 
abuser or both, whether a firearm or other deadly weapon was present at 
the location, and, if there is an inquiry, whether the inquiry disclosed the 
presence of a firearm or other deadly weapon. Any firearm or other deadly 
weapon discovered by an officer at the scene of a domestic violence 
incident shall be subject to confiscation pursuant to Section 12028.5" 
[Emphasis added.] 

I declare that Chapter 483, Statutes of 2001, in adding Section 13730(c)(3), imposes 
three mandatory duties upon local law enforcement agencies: 

1. When " ... necessary, for the protection of the peace officer or other 
persons present, [the mandatory duty] to inquire ofthe victim, the alleged 
abuser or both, whether a firearm oro Section 12028.5" 
her deadly weapon was present at the location ... " 

2. The mandatory duty to report if an inquiry was made " ... whether a 
firearm or other deadly weapon was present at the location, and, if there is 
an inquiry, whether the inquiry disclosed the presence of a firearm or other 
deadly weapon." · 

3. The mandatory duty that " ... [a]ny firearm or other deadly weapon 
discovered by an officer at the scene of a domestic violence incident shall 
be subject to confiscatio~ pursuant to Section 12028.5" 

It is my information or belief that, in order to comply with the [above] duties, each, 
of over 10,000 domestic violence incidents, in Los Angeles County during 2002-03, 
now requires, on average, an additional 5 minutes to inquire of the victim whether a 
firearm or other deadly weapon is present, an additional 30 minutes to search for and 
obtain the weapon; an additional 5 minutes to report the results, and, where the 
weapon is confiscated pursuant to Penal Code Section 12028.5, an additional 90 
minutes to perfonn the following duties: 
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1. The, duty requiring that a peace officer" ... shall take temporary custody of 
l:l.l1Y firearm or ·other deadly weapon in plain sight or discovered pursuant to a 
consensual or other lawful search as necessary for the protection' ofthe'peace 
officer or other persons present." [Section 12028:5(b )] 

2. The duty requiring that "... [ u )pon taking custody of a firearm or other 
deadly. weapon, the officer shall give.the owner or person whopossessed the 
firearm a. receipt. The receipt shall describe the firearm or other deadly 
weapon. and list any ·identification or serial number on the firearm. The receipt. 
shall indicate where ·the firearm or other; deadly weapon can be recovered, the 
time limit for recovery as required by ,this section, and the date after whidi tht:; 
owner oPpossessor: can recover the .frrearn'i or other deadly weapon. [Sectibn 
12028.5(b)] ' ' . 

3. The duty requiring that the confiscated " .. ; firearm or other deadly weapon 
shall be held [not less than)•than48hours." [Section 12028.5(b)J · 

4. The duty requiring that ".,. the frrearm or other deadly weapon shall be· 
made available to the owner or person whd was in lawful possession [as 

· specified] -48 hours after the seizure or as soon• thereafter as'· possible, but no 
later than 5husiness days after the seizi:J.re." [Section 12028.5(b)] 

5. The duty requiring that a " ... peace officer., as defihed in subdivisions .(a) 
and {b). of Section 830:32; who talces custody ofi:i.''firearin or deadly weapon 
pursuant to this ·section shall deliver the frrearin within 24 hour.{ to '·the city 

· police department or county sheriffs office in' the jurisdiction where the 
college or school is. located."' [Section 12028:5(c)]: 

6. The.duty reqUiring that" [a]ny firearm or other deadly weapon that has been 
taken into-custodycthat has been stolen shall be restored to the lawful owner, as 
soon as its use for evidence has ·been served, upon 'his or her identification of 
the firearm or other deadly weapon and proof of: ownership." [Section 
12028.5(d)J . "' ... 

7. The duty requiring that" ... [a]ny firearm or other deadly weapon taken into 
custody and held ,by a police,,univetsity police; or' sheriffs department o{by a 
marshal's office, by ·a peace officer· of the Department of ·the' Ca1iforriia 
Highway Patrol, as defined in subdivision (a) ofSection 830.2, bya p·ea6'e 
officer of the Department of Parks and Recreation, as defined in subdivision 
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(f) of Section 830.2, by a peace officer, as defined in subdivision (d) of Section 
830.31, or by a peace officer, as definedin Section 830.5, for longer than 12 
months and not recovered by the 9wner or person who has lawful possession at 
the time it was taken into custody, shall be considered a nuisance and sold or · 
destroyed as provided in subdivision (c) of Section 12028." [Section 
12028.5(e)] 

8. The duty requiring that, " ... [i]n those cases in which a law enforcement 
agency has reasonable cause to believe that the return of a firearm or other 
deadly weapon would be likely to result in endangering the victim or the 
person reporting the assault or threat, the agency shall advise the owner of the 
firearm or other deadly weapon, and within 60 d~;~.ys of the date of seizure, 
initiate a petition in superior court to determine if the firearm or other deadly 
weapon should be returned." [Section 12028.5(f)] 

9. The duty requiring that " ... the law enforcement agency shall inform the 
owner or person who had lawful possession of the firearm or other deadly 
weapon, at that person's last known address by registered mail, return receipt 
requested, that he or she has 30 days from the date of receipt of the notice to ' 
respond to the court clerk to confirm his or her desire for a hearing, and that 
the failure to respond shall result in a default order forfeiting the confiscated 
firearm or other deadly weapon. For the purposes of this subdivision, the 
person's last known address shall be presumed to be the address provided to 
the law enforcement officer by that person at the time of the family violence 
incident. In the event the person whose firearm or other deadly weapon was 
seized does not reside at the last address provided to the agency, the agency 
shall make a diligent, good faith effort to learn the whereabouts of the person 
and to comply with these notification requirements." [Section 12028.5(g)] 

10. The duty requiring local law enforcement agencies and the district 
attorney to participate in hearings " ... if the person requests a hearing", in 
which case, " ... the court clerk shall set a hearing no later than 30 days 
from receipt of that request. The court clerk shall notify the person, the law 
enforcement agency involved, and the district attorney of the date, time, 
and place of the hearing. Unless it is shown by a preponderance of the 
evidence that the return of the firearm or other deadly weapon would result 
in endangering the victim or the person reporting the assault or threat, the 
court shall order the return of the fireann or other deadly weapon and shall 
award reasonable attorney's fees to the prevailing party." 
[Section l2028.5(h)] 
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11. The duty requiring local law enforcement agencies and the district 
attorney to participate in hearings "· .. ; [i]f there ,is a petition for a second 
hearing, and, ": .. unless it is shown by clear and convincing evidence that 
the return of·. the firearm. or other deadly.. weapon would result in 
endangering the victim or the person reporting the assault or threat," the 
duty of local law enforcement agencies to " ... return of the firearm or other 
deadly weapon" and, as specified, pay" ... reasonable attoJ:Iley's fees to the 
prevailing-party." [Section 12028.50)] ··· 

I declare that the County of Los Angeles will incur costs well in excess of $1,000 
during the ~002-03. fiscal year to implement ·Penal Code . Section 13 730( c )(3). as· 
added by Chapter 483, Statutes of 2001 and, when required under Section 
13730(c)(3); Renal:Code Section 12028.5 as added and amended,by Chapter 901,, 
Statutes of·1984, Chapter 830, Statutes of 2002 and Chapter 833, Statutes of2002 .. 

I declare that Chapter 377, Statutes of 2002, amending Section 6228 of the Family 
·Code [as ;added by Chapter 1022; Statutes. of 1999 - the originalr test claiii}. 
legislation], imposes additional duties on local government as underlined below: · 

• "(a)yState ,.and /local. law enforcement agencies shall provide, without 
charging a fee, one cqpy of all domestic violence incident report fac~. sheets, 
one copy of all domestic violence incident reports, or both, to a victim of 
domestic violence, or to his or her representative if the victim is deceased, 
as defmed in subdivision (g), upon request. For purposes of this section, 
"domesticviolence'~ has the definition given-in Section 6211., 

(b) A copy of a domestic violence incident report :face sh~et shall· be made 
available during regular business hours to a victim ~f domestic violence or 
his or her representative no later than 48 hol:ll"s'.?Lfter being:_request~d by the 
victim or his or her representative, unless the state or local law enforcement 
agency informs the victim or his or her representative ofthe.reasons why, for 
good cause, the domestic violence incident report face sheet is not ·available, 
in which case the dorhestic<Violence·incideritreport face sheet shall be;m~de 
available to the victim or his or her representative no later than five working 

· days after the request is, made. 

(c) A copy of the domestic violence incident report shall be made available 
during regular business hours to a victim of domestic violence or his or her 
representative no later than five working days after being requested by a 
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victim or his or her representative, unless the state or local law enforcement 
agency informs the victim or his or her representative of the reasons why, for 
good cause, the domestic violence incident report is not available, in whiCh 
case the domestic violence incident report shall be made available to the . . 

victim or his or her representative no later than 10 working days after the 
request is made. 

(d) Any person requesting copies under this section shall present state or local 
law enforcement with his or her identification, such as a current, valid driver's 
license, a state-issued identification card, or a passport and, if the person is a 
representative of the victim, a certified copy of the death certificate or other 
satisfactory evidence of the death of the victim at the time a request is made. 

(e) This section shall apply to requests for face sheets or reports made within . 
five years from the date of completion of the domestic violence incidence 
report. 

(f) This section shall be known, and.may be cited, as the Access to Domestic 
Violence Reports Act of 1999. 

(g)(l) For purposes ofthis section. a representative of the victim means any of 
the following: 

(A) The surviving spouse .. 

(B) A surviving child of the decedent who has attained 18 years of age. 

(C) A domestic partner, as defined in subdivision (a) of Section 297. 

(D) A surviving parent of the decedent. 

(E) A surviving adult relative. 

(F) The public administrator if one has been appointed." (Emphasis added.] 

I declare that the County of Los Angeles will incur costs well in excess of $1,000 
during the 2002-03 fiscal year to implement Chapter 3 77, Statutes of 2002, amending 
Section 6228 of the Family Code, mandating that additional services be provided to 
'representatives' of domestic violence victims. 
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" I am personally conversant with the foregoing facts· and if so required, I could and 
would testify to the statements made herein. 

. .. 

I declare under penalty of petjury under the laws of the State of California that the 
foregoing is true and correct of my own knowledge, except as to the matters which 
are therein stated as information or belief, and to those matters, I believe them 'to be 
true. 

+(tb(os, ~--of;/=--~ 
Date and Place 

TOTRL P.08 
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Mailing List 

,oer: 99-TC-08 
/ 
I 

Crime Victim's Domestic Violence Incident Reports 

. Steve Shields 
Lields Consulting Group, Inc. 
36 361h Street 
cramento, CA 95816 

:. David Wellhouse 
cvid Wellhouse & Associates, Inc. 
75 Kiefer Blvd., Suite 121 
acramento, CA 95826 

UanBurdick 
'-\...JMUS 
20 Auburn Blvd., Suite 2000 
::ramentci, CA 95841 

·. P au! Minriey, 
::ctor, Middleton, Young & Minney, LLP 
'ark Center Drive 
::rarnento, California 95825 

~-Paula Higashi 
.. ·+.ive Director 

' .... ..ission on State Mandates 
::Ninth Street, Suite 300 
:;ramento, California 95814 

Annette Chinn, 
.sc Recovery Systems 
::~-2 East Bidwell Street #294 
.som, CA 95630 

. Andy Nichols, Senior Manager 
ntration, Inc. . 
:. 50 Tributary Pint Drive, Suite 140 
ld River, California 95670 

Ms. Harmeet Barkschat 
Mandate Resource Services 
5325 Elkhorn Blvd., #307 
Sacramento, CA 95842 

Mr. Keith Gmeinder, Principal Analyst 
Department of Finance 
915 L Street, Suite 1190 
Sacramento, CA 95814 

Ms. Susan Geanacou, Senior Staff Attorney 
Department of Finance 
915 L Street, 11th Floor, Suite 1190 
Sacramento, CA 95814 

Mr. Steve Smith, CEO 
Mandated Cost Systems 
11130 Sun Center Dr., Suite I 00 
Rancho Cordova, .California 95670 

Mr. Jim Spano, 
State Controller's Office 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, California 95814 

Mr. Michael Harvey, Bureau Chief 
State Controller's Office 
Division.of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Mr. Mark Sigman, SB90 Coordinator 
Auditor-Controller's Office 
4080 Lemon Street, 3'd Floor 
Riverside, CA 92501 
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Mailing List 

Claim Number: 99-TC-08 , .• : Crime Victim's Domestic Violence Incident Reports 

Mr. J. Bradley Burgess 
Public Resources Management Group 
13 80 Lead Hill Boulevard, Suite # I 06 
Roseville, CA 95661 
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TYLER McCAULEY 
IDITOR-CONTROU.ER 

COUNTY OF LOS ANGELES 
DEPARTMENT OF AUDITOR-CONTROLLER 

KENNETH HAHN HALL OF ADMINISTRATION 
500 WEST TEMPLE STREET, ROOM 525 
LOS ANGELES; CALIFORNIA 90012-2766 

PHONE: (213) 974-8301 FAX: (213) 626-5427 

DECLARATION OF SERVICE 

STATE OF CALIFORNIA, County of Los Angeles: 

Hasmik Yaghobyan states: I am and at all times herein mentioned have been a citizen of the United States and a resident of the 
County of Los Angeles, over the age of eighteen years and not a party to nor interested in the within action; that my business 
address is 603 Kenneth Hahn Hall of Administration, City of Los Angeles, County ofLos Angeles, State of California; 

That on tbe ll!!Lday of April 2003, I served the attached: 

Documents: County of Los Angeles Test Claim Amendment, Penal Code Section 13730 as Added .and Amended by: Chapter 
1609, Statutes of 1984, Chapter 965, Statutes of 1985, Chapter 483, Statutes of2001: Penal Code Section 12028.5 as Added and 
Amended by Chapter 901, Statutes of 1984, Chapters 830 and 833, Statutes of 2002; Family Code Section 6228 as Added and 
Amended by chapter I 022, Statutes of 1999, Chapter 377, Statues of 2002, Crime Victim's Domestic Violence Incident Reports, 
including a 1 page letter of J. Tyler McCauley dated April 17, 2003, a Test Claim Form, a title page "a", 20 page narrative, a I 
page declaration of Leonard Kaye, a Exhibits 1-9 (51 pages); all pursuant to CSM-99-TC-08, now pending before the Commission 
on State Mandates. 

upon all Interested Parties listed on the attachment hereto and by 

[X] by transmitting via facsimile the document(s) listed above to the fax number(s) set forth below.on this date. 
Commission on State Mandates- FAX (narrative only) and mailed the original set. 

[ 1 by placing [ ] true copies [ 1 original thereof enclosed in a sealed envelope addressed as stated on the attached 
mailing list. 

[X ) by placing the document(s) listed above in a sealed envelope with postage thereon fully prepaid, in the United 
States mail at Los Angeles, California, addressed as set forth below. 

[ 1 by personally delivering the document(s) listed above to the person(s) as set forth below at the indicated address. 

PLEASE SEE ATTACHED MAIT...ING LIST 

That 1 am readily familiar with the business practice of the Los Angeles County for collection and processing of correspondence for 
mailing with the United States Postal Service; and that the correspondence would be deposited within the United States Postal 
Service that same day in the ordinary course of business. Said service was made at a place where there is delivery service by the 
United States mail and that there is a regular communication by mail between the place of mailing and the place so addressed. 

I declare under penalty. of perjury that the foregoing is true and correct. 

Executed this 17th day of April 2003, at Los Angeles, California. 
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BEFORE THE COMMISSION ON STATE MANDATES 
STATE OF CALIFORNIA 

Claim of: 

Madera Police Depa'rtment 
Claimant 

l· 

l 
) 

'l ) 
) 
) _______________________________ ) 

DECISION 

No. CSM·4222 

EXHIBITB 

The attached Proposed Statement of Decision· of the Commission on State 
Mandates is hereby adopted by the Commission on .State Mandates as its decision 
in the above-entitled matter. 

This Decision shall become effective on January 22, 1987. 

IT IS SO ORDERED January 22, 1987. 

WP 1551A 
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Peter Pelkofer Vice Ch 
Commission on State Man 
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BEFORE THE COMMISSION . ON STATE MANDATES 
STATE OF CALIFORNIA 

) 

l 
Claim of: l 

l 
Madera Police Department l 

Claimant ) 
l 

----~-----------------) 

PROPOSED DECISION 

CSM-4222 

This claim was heard by the Commission on State Mandates (commission) on 
November 20, 1986, in Sacramento,. California, during a regulary scheduled 
meeting of the commission. Chief Gordon Skeels appeared on behalf of the 
Madera Pol ice. Department. Sterling 0' Ran of the Office of Criminal Justice 
Planning also appeared. 

( 

Evidence both oral and documentary having- been _introduced, the matter 
submitted, and a vote taken the commission _finds: 

I, 
NOTE 

1. The finding of a reimbursable state mandate does not mean that all 
increased costs claimed will be reimbursed. Reimbursement, if any, is 
·subject to commission approval of parameters and guidelines for 
reimbursement of the claim, and a statewide cost estimate; legislative 
appropriation; a timely filed claim for reimbursement; and subsequent 
review of the .claim by the State Controller. 

II. 
FINDINGS OF FACT 

1. The test claim was filed with the Commi sst on on State Mandates on June 23, 
1986, by the Madera Po 1 ice Department. 

2. The subject of the claim is Chapter 1609, Statutes of 1984 and Chapter 
568, Statutes of 1985. 
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3. Chapter 1639, Statutes of 1984 and Chapter 668, Statutes of 1985 require 
·that California law enforcement agencies develop, adopt and implement 
written policies and standards for officers' response to d.omesti c violence 
calls. It also requires l~w enforcement agencies to maintain records a~d 
recording systems specific to domestic violence activities and to provide 
specific written information to apparent victims of domestic violence. 

4. The Madera Police Department has incurred increased costs as a result of 
having to: develop, adopt and implement standards for police officers' 
responses to domestic violence calls; maintain records and recording 
systems; provide written information to victims of domestic violence; 
compile and submit monthly summary reports to the State Attorney General; 
develop of a Domestic Violence Incident Report form. 

5. The Madera Police Department's resulting increased costs are costs 
mandated by the State. 

Ill. 
DETERMINATION OF ISSUES 

1. The Commission has the author1ty to decide this claim under the· provisions 
of Government Code Section 17551. 

2. Chapter 1639, Statutes of 1984 and Chapter 668, Statutes of 1985 impose a 
reimbursable state mandate upon Calfforni a 1 aw enforcement agencies. The 
Madera P_ol ice Department has established that these statutes impose a 
higher level of service by requiring law enforcement agencies to develop, 
adopt and implement policies· and standards for officer's. responses to 
domestic violence calls; by requiring the maintenance of records and 
recording systems, and by requiring that specific written information_ be 
provided to victims of domestic violence. 

WP: 1462.A 
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WP 1575A 
Adopted: 2/26/87 · 

PARAMETERS AllO GUIDELINES 
Chapter 16H9, Statutes of 1984 and 

·Chapter 568, Statutes of 1985 
DOMESTIC VIOLENCE 

I. · SUMMARY OF MANDATE 

Chapter 1609, Statutes of 1984 added Chapters 1 through 5, and 
non-consecutive Sections 13730 through 13731 to the California Penal 
Code. These sections reauire all law enforcement agencies in the state 
to develop, adopt and implement written policies and standards· for 
officers' response to domestic violence calls by January 1,1986. 
Existing local policies and_ those developed must be in writing and 
available to the public upon reauest and must include specific 
standards for a. range of related activities. 

Chapter 1639, Statutes of 1984 also reauires law enforcement agencies 
to develop an incident report form and maintain records of"all 
protection- orders with respect to domestic violence incidents. This 
is· required to be available for the information of- and use by law 
enforcement officers responding to domestic violence related calls for 
assistance and to provide information about such calls to the Attorney 
General on a monthly basis. 

II. cm~MISSIDN ON STATE MANDATES DECISION 

On November ZH, 1986, the Commission on· State Mandates found that 
Chapter 1639, Statutes -of 1984 and Chapter 668, Statutes of 1984 
imposed an increased level of service upon local law enforcement 
agencies thereby- mandating that these agencies provide the services 
as described above.- The commission's finding was in response. to a 
test claim, originally filed, by the City of Madera Police Oepartmerit 
on June 23, 1986. 

III. ELIGIBLE CLAIMANTS 

Law enforcement agencies ~re- eligible -to file for reimbursement of 
_costs incurred as a result of the state legislated domestic violence 
programs. 

IV. PERIOD OF REIMBURSEMENT 

Chapter i6Ql9, Statutes of 1984 became effective on January.l, 1985, and 
Chapter- 668, Statutes of 1985 became effective January 1, 1986. 
Section 17557 of the Government Cod~ states that a test claim must be 
submitted on or before November 3e following a given fiscla .year to 
establish eligibility for that fiscal year. The test claim for this 
mandate was fi 1 ed on June 23, 1986, therefore, costs incurred on or 
after· July 1, 1985, are reimbursable. Costs incurred as a result of 
Chapter 668, Statutes of -1985 are reimbursable after its effective date 
of January 1, 1986. 
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V. . REIMBURSABLE COSTS 

A. The following costs associated with the development of a Domestic 
Violence Policy are reimbursable. 

B. 

(l) For the costs associated with the development, adoption and 
implementation of policies and standards, termed a Domestic 
Violence Policy, pursuant to California Penal Code Section 
13701, involving domestice violence implemented by January 1, 
1986. 

(2) For the .costs associated with the development of a system for 
recording all domestic violence-related calls for assistance 
to include. whether weapons are involved. 

(3) For the costs incurred after January 1, 1986, for preparation. 
of a statement of information for victims of. incidents of 
domestic violence. 

(4) For monthly summary reports compiled by the local agency and 
.submitted to the Attorney General, State of California.' 

.(5) For the costs associated with the development of a Domestic 
Violence Incident Report form used to record and report 
domestic violence calls. 

The following costs 
involving domestic 
not exist prior to 

are now reauired when responding to incidents 
violence, as a result of Chapter 668, and did 
January 1, 1986. These costs are reimbursable_ 

(1) For furnishing the victim at the scene of a domestic violence 
1 nci dent with written information regarding 1 ega 1 · options and 
ava11ilble assistance and any necessary explanation of that 
information, or for pro vi ding ora 11 y communicated · information 
regarding legal options and available assistance to victims 
via telephone when law enforcement response is . not reauired . 

. (2) For the writ-ing of mandated reports which shall include 
domestic violence reports, incidents or crime reports directly 
related to the domestic violence incident. 

(3) For the establishment and utilization of a system to verify 
temporary restraining orders, stay away orders, and proofs of 
service at the scene of any incidents ·of domestic violence. 
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.C. The costs for the maintenance of all protection order records which 
restrain an individual from the home or other court defined areas 

who has been accused of an illegal behavior and has applied to the 
court and been granted such an order. 

If total costs for a given fi sea 1 year do not exceed $200, no 
reimbursement sha 11 · be a 11 owed, except as otherwise provided in 
Section 17554 of the Government Code. 

VI. CLAIM PREPARATION 

Attach a statement showi·ng the actual increased costs incurred to 
comply with the mandate. 

A. Emp 1 oyee Sa 1 aries and Benefits 

Show the 
functions 
productive 

classification of the employees involved, mandated 
performed, number of hours devoted to the function, and 
hourly rates and benefits. 

B. Services and Supplies 

Only expenditures which can be identified as a direct cost as a 
result of the mandate can be claimed. List cost of materials 
aquired· which have been consumed or expended specifically for the 
purposes of this mandate. 

C. Allowable Overhead Costs 

Indirect costs may be claimed in the manner prescribed by· the State 
Contrciller in his claiming instructions. 

D. Supporting Data 

For auditing purposes, all costs claimed must be traceable to 
source documents or worksheets that show evidence of and the 
va 1 i dity of the costs. These documents must be· kept on fi 1 e and 
made available at the reauest of the State Controller. 

VII. OFFSETTING SAVINGS AND OTHER REIMBURSEMENT 

Any offsetting savings the claimants experience as a direct result of 
this statute must be· deducted from the costs claimed. In addition, 
this reimbursement for this ·mandate received from ·any source, e.g.,. 
federa 1, state, block grants, etc., sha 11 be identified and deducted 
from this claim. 
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VIII. REQUIRED CERTIFICATION 

The following certification must accompany the claim: 

I DO HEREBY CERTIFY: 

THAT sections 1090 to 1096, inclusive, of the G·overnment Code and 
other applicable provisions of the lqW have been complied with; and 

THAT I am the person authorized by the local agency to file claims 
for funds with the State of California. 

Signature of Authorized Representative Date 

Title Telephone Number 
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BEFORE THE 

COMMISSION ON STATE MANDATES' 

STATE OF CALIFORNIA 

IN RETEST CLAIM ON: 

. Penal Code Sections 13519 and 13730, as· 
amended by Chapter 965, Statutes of 1995 

And filed on December 27, 1996; 

By the County of Los Angeles, Claimant. 

~ r. . : . 

CSM-96-362-01 
Domestic Violence. Training and 
Incident Reporting . 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT 
CODE SECTION 17500 ET SEQ.; · 
TITLE2, CALIFORNIA CODE OF 
REGULATIONS, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7 
. ' 

STATEMENT OF DECISION· 

The attached. Statement ,of Decision is hereby ad<;~pted by the Commission on State 
Mandates on February 26, 1998 

Date: March 3, 1998 

'•J. 

f:\mandates\camllle\9636201 \sodcvr .doc 
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However, the Commission found that while this additional information must be 
included on the domestic violence incident report, the performance of this incident 
reporting activity is presently not state manda~d because: 

• Presently, th~e State Budget Act of 1997/98 makes the completion of the incident 
report itself optional and 

. . 
• The new additional information under the test claim statute comes into play only 

after a locaf agency opts or elects to complete the incident report. 

The Commission recqgnized that during the period from July 1, 1997 through August 
17, 1997, and during subsequent "window periods" when the state operates without a 
budget, the original suspension of the mandate would not be in effect. 

· Accordingly, the Commission determined that for the limited window period from July 
1, 1997 through August 17, 1997, the domestic violence incident reporting, including 
the inclusion and completion of the new additional information to the form, is a 
reimbursable state mandated activity because the 1997/98 Budget Act was not chaptered 
until August 18, 1997. (Chapter 282, Statute's of1997 .) 

The Commission further determined that in all subsequent "window periods" when the 
·state operates without a budget, the domestic violence incident reporting program, 
including the inclusion and completion of the new additional information to the form, is 
a reimbursable state manda~ activity until the Budget Act is cba.ptered and makes the 
incident reporting program optional under Government Code section 17581. 

Therefore, the Commission concluded the following: 

• Penal Code section 13730, subdivision (c), as amended by Chapter 965, Statutes of 
.1995, does not impose a reimbursable state mandated program for the period in 
which the underlying incident reporting program is made optional under 
Government Code section 17581. 

• Perial. Code sec,:tion 13730, subdivision (c), as amended by Chapter 965, Statutes of 
1995, does impose a reimbursable state mandated program for the limited window 
period from July 1, 1997 (the start of the new fiscal year) through August 17, 1997, 
when the State Budget Act made the incident reporting program optional under 
Government Code section 175 81. 

• Penal Code section 13730, subdivision (c), as amended by Chapter 965, Statutes of 
1995, does impose a reimbursable state mandated program for all subsequent 
window periods from July 1 (the start of the new fiscal year) until the Budget Act is. 
chaptered and makes the incident reporting program optional under Government 
Code section 17581. 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: NO. CSM- 96-362~01 

Penal Code Sections 13519 and q730, aS 

amended by Chapter 965, Statutes of 1995 

And filed on December 27, 1996; 

By the County of Los Angeles, Claimant. 

. DOMESTIC VIOLENCE TRAINING . ' - . . 
AND INCIPBNT REPORTING 

PROPOSED STATEMENT OF . 
DECISION PURSUANT TO 
GOVERNMENT CODE SECTION 
17500 ET SEQ.; TITLE 2, 
CALIFORNIA CODE OF . 
REGULATIONS; DMSION 2, 
CHAPTER 2.5, ARTICLE 7. 
(Presented for adoption on 
January 29, 1998) · 

PROPOSED STATEMEl\'T OF DECISJON 

This test claini.was heard by the CoDlllll,ssion on State Mandates (Cornm.iBsion) on 
December 18, 1997, during a regular~y scheduled hearing. Mr. Leona,rd Kaye · 
appeared for the. County of Los Angeles·; Mr. Glen Fine; appeated for the Commission 
on Peace Officer Standards and Training;. and Mr. James Apps and M;r. James Foreman 
appeared for the D,ep!lliment of FinB.nce. The following persons were witnesses for the 
Count}' of Los Ari.~wles: Captain Dennis D. Wils·on, Deputy Bernice K. Abni.tn; iind ' 
Ms. Martha Zavala:·· . · · · ' 

At the hearing, evidence both oral and documentary was introduced,· the test claim was 
submitted, and the vote was taken. 

The law appll.cable tO' the Coi::r:imissio~'s determination bfa rei.mbursable state mandated 
program is Governmeiif Code section 17 500 et seq. ari.d section 6, articie Xill B of the· 
California Constitution and related case law. 

PART I. DOMESTIC VIOLENCE TRAINING 

Issue 1: Does-·the domestic violence continuing education requirement 
upon law enforcement officers under Penal Code section 13519, 
subdivision (e), impose a new program or higher level of service 
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governments (i.e., "[i]t is the intent of the Legislature not to increase the annual 
·training costs of local government.") 

Thus, the Commission found this continuing education activity is imposed upon local . 
agencies whose local. law enforcement officers carry out a basic governmental function 
by providing services to the public. Such activity is not imposed on state residents 
generally. 2 In sum, the Commission found that the first requirement to determine 
whether the test claim legislation imposes state-mandated program is satisfied. 

Second, subdivision (e) of section 13519 imposes a new requirement on certamlaw 
enforcement officers below the rank of supervisor to complete an updated course of 
instruction on domestic violence every two years.· This training obligation was not 
required immediately prior to the enactment of subdivision (e). Instead, local law 
enforcement agencies were encouraged, but not required, to include periodic updates 
and training on domestic violence as part of their advance officer training program 
only. (Former Pen. Code§ 13519, subd. (c).) Accordingly, the Commission found 
that the second requirement to determine whether the test claim legislation imposes a 
'state mandated program is satisfied. 

Third, the Commission found that subdivision (e) is state mandated because local 
agencies have no options or alternatives available to .them and, therefore, the officers 
described in subdivision (e) .must attend and complete the updated domestic violence 
training course from a POST-certified class! 

Based on the foregoing, the Colil.!11iSsion found that section 13519, subdivision (e), 
imposes a new program upon local agencies. 

Issue 2: Does section 13519, .subdivision (e), impose costs mandated by 
the state ·upon local ageneies which are reimbursable from the 
State Treasury? 

The latter portion of Penal Code section 13519, subdivision (e), provides in pertinent 
part: 

". . : . The instruction required pursuant to this subdivision shall be 
funded from existing resources available for the training required 
pursuant to this section. It is the intent of the Le.gislature not to increase 
the annual training costs of local governmental entities." 
(Emphasis added.) 

Given the above statut~ry language, the Commission continued its inquiry to determine 
.whether local law· eriforcement agencies incur any increased costs as a result of the test 
claim statute. 

'County afLos Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection 
Dist. v. State of Califomia (1987) 190 Cal.App.3d. 521, 537; Lucia Mar Unified School Dist. v. Honig 
(1988) 44 Cal.3d 830, 835. . . 

'Lucia Mar Unified Scl1oo/ Dist. v. Honig (1988) 44 Cal.3d 830, 832 and 836. 

190 



The evidence submitted by the parties reveals that the updated training is 
accommodated or absorbed within the 24-hour continuing education requirement 
provided in the above regUlation; 

POST B~l~tin 96-2 was forWarded to lo~al iaw ~nfqrcement agencies shortly after the 
test claim statute was enacted. The E'uil~tin specifically recommends that local agencies 

· malce the reqUired ~pdated dpHlestic; vi~lrrice trairung part of the officer'~ continuing , 
professional training. It does ·not mandate creation and maintenance of a separate · ·· 
schedule and tracking system for the required domestic violence training. To satisfy 

. the training in question, POST prepared and provided local agencies.with course 
materials and a two-hour videotape. 

Additionally, the letter datedJ~ly 11, 19!n, .from Glen Fine of POST b.dicates POST's 
interpretation of .the test c~aim statute that .the domestic violence update training be 
inciuded within the 24 liour continuing edli'cation requirement set forth above. 
Accordingly, the two-hour co~~tf D,lay be·credited toward ·s,atis:fying the officer's 
24-hour continuing education requirement. . . . . . . .. . . . 

The Commission disa,gfeed with. _the clahna.nt's con~h#tm: that it is entltled to . · 
reimbursement as a result of fu~''test claiin statute sili& it canhot redirect :fu.iids for 

·· salary· reimburseme~t froil1. o,th~r· ~ori-fti!ii:t~d PO~T tr~i${g modules. The P,osT 
memorandUm submitted' bftlle claimant, d.ated'iilly 6, 1993, reve~s that tli"e claimant 
has not received salary reimbursement for officer training since 19~3, before the 
enactment of the test claim statute. · 

Accordingly, the Commission found that local· agencies inctir n6 increased costs · 
mandated by the state iri cairyip.g'.'out this two hi:rirr coifrse becaus_e: 

• immediately before and after the. effective date of the. test ct~im legislation, POST Is 
minimum required nUm.ber of continuing education hotfrs for the·· law ·enforcement 
officers in question -remaiiuid the same id'2Y/. hours: After the ·operative date of the 
test claim statute these·' officers must still complete at least 24 hours of professional 
training every two yeats, 

• the two hour domestic;yiol~nce n:~i.ning update ,:qmy_ be credited t~ward satisfying . 
the officer's 24 hour mirii.inum, 

• the two hour .training .is not separate and apart nor "on top. of' the 24 hour 
minimum, 

• POST does not mandate creation and' maintenance of a separate schedule .and 
tracldng system for this two hour course,. · . 

• POST prepared and provid~s local agencies with the course materials and video tape 
to satisfy the training in question, and 

• of the 24 hour minimum.; tl:te ~6 how domestic: violen.ce training update is the only 
course that is legislatiydy .Iru;ndated to be continuouMY completed· e'ver)r twci years 
by the officer~ in question. The officers may satisfy tlleir remaining 22 hour 
requirement by choosing fr?m the many elective courses certified by POST. 
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Chapter 1609, Statutes of 1984, .was the subject of a. previous test claim (CS:tv):-4222). 
approved by the· Commission on January 22, 1987. The Parameters an~ Guidelines for 
Chapter 1609, Statutes of 1984, provided that the following costs were reimbursable: 

. ' :··~-· . ' 

(1) the "costs associated with the development 9! a Domestic Violence Incident Report 
jo171l used to record and-report d.omestic violence calls"·; and 

(2) costs incurred "for the writing of mandated reports which shall irwlucf.e. domestic 
violence repo,rts, incidents or crime reports directty r:elated to the domestic violence 
incident." 

- -

In 1993, the Legisi"ature made mii:10r- nonsubstantive changes to section 13730 and 
amended subdivision (a) to include the second underiined sentence relating· to the 
written incident-report required under subdi:visio~ (c):. 

. . • • • , .. r- ' . • - - - • • ~ I· . 

"(a)Each law enforcement agency shall develop -il. system, by . 
January 1; 1986 for' recording ail domestic violence-related calls 
for assistance made to the deParti:nent including whether weapons 
are involved. All domestic violence-related calls for assistance 
shall be supported with a written inCident report. as described in 
subdivision. (c}, identifying the domestic violence fucident, _ 
.Monthly; the total :rulmber of domestic violence cans n!ceived -
anq th'e 111,\Illber~ of supg qase.s inyo_iving weapons. shall qe · - -
compiieci liy eacg law.-eri:forceme]].t a,ge]J.cy ,ancf'submi~d to the 
Attorney General." .. (Chapter _q3o, .Statutes of 1993.) 

. . . - ' . . 

Since the Legislature required. loaaJ:·~a:w eii:forcement: agencies-to ·develop and complete : 
the domestic Violence ili.Ciderit report form in subdivision (c) ui:J.der the 1984-legislation; · 
the 1993 amendment- to subdivision: !(a~ merely clarijieq this reporting -reGJ_uirement, 
rather than mandating a new or additional requirement. The Commission further noted 
that a test claim .has never:,been file_<;i,on t;l;\!J.pter 1230, Statug:,s pf 199~ .• r~questing that 
the amendment constitute a new progriun.;or highl:l:r level of-service. 

During fiscai-years '1992/93 t.J:irough-1996/97, the Legislature nGl longer mandated the -
incident reporti.tig· :teq).i.irements set>forth in Pimal Code section -13 730 pursuant 'to 
Government Code section, 17 5 81. A:ccordingly, it was optional for -localla w 
enforcement ag~nci~s ~o implement th~ domestic violt::I!-ce. irl.g-id~nt r~.JI011iog ar;:tivity 
during these. fiscal years .. The fiscal year l!?$7/98._budget continues-the susp!'!:q.sion, 
effective August 18, 1997. (Chap-t;er 282,-Statutea,qf i997,-Item 9210-295-0001, 
par. 2, PP.· 587-588.) · -

. ,-

In 199S,, th~ Legisla~re amended :Pen!ll Code section 13730, subdivision (c), in 
Chapter 965, Statutes of 1995. sUbdivtsion (c), as amendeci._by C~pter 965, Statutes 
of 1995, provides the following: ... · 

"Each law enfbrce1J?.ent .agency shall develop an incident report form that 
includes a domestic violence iaentification code by January 1, ~986. In 
all incidents of domestic violenc~. a report shall be written and shall be 
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· domestic violence iJlc~dep.t;report was deteriTiined by the ~9mmission to be a 
reimbursable sta~e Jpandated program .. HO\veyer, ~s.progr~ was made optional by 
the Legislature. und,~r Governrne~t Code section 17 5 81. 

, .... ~l:~i-- , .! ··•'· .·· ·;·y . -· ·\ . ./:: - . , , r,.:; ·. 

Issue 2: 'I(P~pai Cod~"g~ctioi:J.,l3730; as orig~ly.add,ed by Chapter 1609,, .,. 
~);i\tut~~.,o.f t984., i~.II;ll.J.de· optional by .t)le Legi~lature pursuam to .... •.,. 
G.;pv~pmient Cq~ie. s~,ctipn, ·175&1·, are s~bs~q').l~I!,t legislagye am.en.dments , 
to section 13730 also made qptional? · · · 

The C0~1Y, qf;J;.;os .Ai)g~jes con~~ndecl,•.thil,t Chapt~r 965,;,St;:ltut~~ ·9.P995, is· nqt .. :. :. 
included in tM'Leg~slatifre' s suspe~i,ori 9f 1;\:\fl ·origiill,ll statute.'. The Cuqnty ~0IJ.F,e~<:iec1 · 
that thfl C:illlP~~r& H~ed to l;le addresse4.~.WW.fl:te~Y,,;~'D;te Coup.tr,Jurtl::!erco,"P,tenq~c;l that, 

. Chapter 9M,,:.St~m~s of l~Q~ .• is nqt autoiJ?.,B.*ally made. qptio.nall;ly al\sppi,a.tj.qn with." , 
· the or~gwal s~wt~ .. · :Iql.tl1e;r. the determina.):ion of w;hether 1,1, statute.is susp,epde.4, ~s up to 
Legi~!ature .. · .. . 

COMMl;$_~,~p;t)p;,~,Ri}{.~: . . . . ... . 
Government:Code.i~ection 117.5'81 ·.prov~i,ies; ·iii. pettiiJ.ent pan; the following: · 

' I . • . ' ' . 

. "(!\) J~·o lociil~gS±lcy:.r;;hlill pe':t,eqtiite\Hb impi~menrdt'give effect to·! 
a.ey sta,W.te or exechtivb' :di:\iei'i o.f:-.p'Orii6Ii'.Therbof,' duririg~'ilri)i' f'isca'fyeat 
if all o~the following.,appl¥:· ·· .,. ·~·, · · 

·.· 

"(1) Th~ ~t!lciire' bf~'xechitivfh:lrdet;'tii'p·ortfo!i tli~reof, has been 
determined by the Legislature, the coinmission, or any court to mandate 
a new. p~Qgr.!liiH'lr higher level of ser;vice ·;biquitiiig reimbursement of· · 
local agencies pursuant tp section6 of article XIIIB of the California 
·constitution,. . .. , 

. . . •. ' .. , . . . ! ::·~; '. '~.: !t ·.""! 

"(2)The'' ~tatute or ex,ecutive ·order.i ·or portion' thereof; has bee~ . . 
s~~Ri.f).c~u.r,~.qentVi.ed br_th~ .h~g1~ia,1:ilr~. w. .. $¢ .~pdge~ Apt fRF that .fl~ca.J, ' 
year, fl.~oPc7tWg 5:!:ge ·for 'o/?i~P.. ~eJ..IP,burse,mentl~ J;JP;~J?,ro:v~,4.eqforthat fiscal 
Y~E)f.·,; ;:f:1'?,!J2WJ!,O~R~A?Ullis.)~~a!P'aph, ·~ m~rtt~ke ~ha.¥ be 9.~n,s~g~req. tp . 

. . , . 9fiv~ ,P~5!1• ~.J?,e,cwcafly .JdeHtif.ie(:LP~ .~~ ·~~~. ~FHI~~ Q~Y ~f itJ~frS ~~rP 
mc)uded within··~: ~g~e~ule. 1pJJi~!IDb~s~'b;\:r. ,~clat~~ sijowi:l .llJ; ~e_.." ;·. · . 
Budget Act and 1t IS specifically Identified lil the language of a prmt1s1on · 
~f th~~m:ni' ~i~,Viaiiig~tlie "appr0priati6h for m.anaafe f~iiribili'sements. · · '· · 

'".(b) ·N:Jfu;i~~-~g·~;,·!gili'ei: p;6~tsi0n Jl!~~:'if'~ 16~~~·~~en~y eie;ts · 
torimP,lement .or give effect·to.a statute o.r executive order described ilr 
subri\~fsioif~);·-ffili'"ldlaf'i{• efic , ... , .. ; ·'"' .. a~s~sii. feeS' to'" ~is'oru '{jf~tlties 
hl~.br ~''\~r,fis!; "ili':·•'[:l{f~·{e·· .r ~X,... -)Y'.'"'"''''· :·;,,~. "f:ri·•' '·~ .. ,, .. ,." '"'· 'c:).t', ........ , < 

.W ,,C,. , .•. e.:J;l.,~ ... t.wl'!.¥1·· . e..JL tli. .. -P!,.~OC.~!::U!Jye o.~~et- : .•. yJe.~ !iS~~~?.~~.,.,,,, 
pursu~t to,,this ,subd.i·vision shall .not-exceed.··the costs•teasonably .borne 
by .. fue·Ioc.al agency.r--::·,·t .... , .. ·.·· ·''"! ··" · .,,, · • ..... ·.. '"'. 

. ' I,, . • 

. ·r. 

·.···;-; 

~~~~~;~~:.:;I:~ .~.r~~--~~·;.·~:;r~::::·~· .. :.~--~,;..··.<···, O' o: 1 ~-·~ 'i ol I I I 0 1
0 

!· i ,- ,o 'o o' I 0 I 0 0 :~--~· .0 1° I I 1,1 •. " 
~-1. ~-- . -· 
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claim statute does not require a new or different report. It simply specifies the 
minimlim content cif fr1e underlying report. 

Therefore, the Conmiission found ~at the new requirements imposed by Chapter 965, 
Statutes of 1995, are not independent of the inCident report as suggested by ilie . 
claimant; rath~r, they are encompassed and directly connected to the underlying 
incident reporting program established by the Legislature in Chapter 1609, Statutes of 
1984. 6 . 

. . . ' 

The Commission further found that section 13730, subdivision (c), requires additional 
information to be included on the domestic violence incident report, the performance of 
domestic violence incident reporting is not state mandated because the development and 
completion of the report itself was made optional by the Legislature. In other words, 
since the developmeli't and completion of the incident report are not state mandated, 
then the new information to be included on the incident. report is likewise not state 
mandated. 

On.the other hand, if a local agency voluntarily opts or elects to complete the incident 
report, then the additional information must be included on th~ report pursuant to the 
provisions of.the test.claim atatute. In this respect, Chapter 965, Statutes of 1995, is 
not a meaningless and unnecessary law as suggested by the claimant. 

Therefore, the Commission determined that the new additional information to the 
domestic violence incident n:port is not a reimbursable state-mandated proiram · 
because: 

• Presently, the State Budget Act of 1997/98 makes the completion of the incident 
report optional and 

• The new additional information under the test claim statute comes into play only 
after a local agency opts or elects to complete the incident report. 

Notwithstanding the foregoing, the Commission determined that for the limited window 
period from July 1, 1997 through August 17, .1997, the domestic violence incident 
reporting, including the inclusion and completion of the new additional information to 
the form, is a reimbursable state mandated activity because the 1997/98 Budget Act was 
not chaptered until August 18, 1997. (Chapter 282, Statutes of 1997 .) · 

The Commission further determined that mall subsequent "window periods" when the 
state operates without a budget, the domestic violence incident reporting program, · 

6 This test claim ill to be diatiriguislied from the previorisly decided test claim (September 25, 1997), 
entitled Dome~tic Violence Arrest Policie~ and Standards, where the Commission determined that the 
legislation in question imposed new and distinct activities and, therefore, was not affected by Government 
Code section 17581. In the Domestic Violence Arrest Policies and Standards test claim, the Legislature 
made optional. the original requirement to develop' adopt and implement written policies for response to 
domestic violence calls pursuant to Governmant Code section 17581. The test claim legislation amended 
the starute adding the requirement to develop and implement arrest policies for domestic violence 
offenders, a new and distinct requirement not encompassed by the previously suspended requiremant to 
develop response policies. 

194 



BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

lN RETEST CLAIM ON: 

Penal Code Section 13730, As Added and 
Amended by Statutes 1984, Chapter 1609, and 
Statutes 1995, Chapter 965; and 

Family Code Section 6228, As Added by 
Statutes 1999, Chapter 1 022, 

Filed on May 15, 2000, 

by County of Los Angeles, Claimant. 

No. 99-TC-08 

Crime Victims' Domestic Violence Incident 
Reports 

CORRECTED STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; CALIFORNIA 
CODE OF REGULATIONS, TITLE 2, 
DIVISION 2, CHAPTER 2.5, ARTICLE 7 

(Corrected Decision Adopted on September 25, 
2003) 

STATEMENT OF DECISION 

The attached Corrected Statement of Decision of the Commission on State Mandates is 
hereby adopted in the above-entitled matter. 

·PAULA HIGASHI, Executive Director Date 
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BEFORE THE 

CO:tv1MISSION ON STATE MANDATES 

. STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: 

Penal Code Section 13730, As Added and 
Amended by Statutes 1984, Chapter 1609, and 
Statutes 1995, Chapter 965; and 

Family Code Section 6228, As Added by 
Statutes 1999, Chapter 1022, 

Filed on May 15, 2000, 

by County of Los Angeles, Claimant. 

No. 99-TC-08 

Crime Victims 'Domestic Violence Incident 
Reports 

CORRECTED STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; CALIFORNIA 
CODE OF REGULATIONS, TITLE 2, 
DIVISION 2, CHAPTER 2.5, ARTICLE 7 

(Corrected Decision Adopted on September 25, 
2003) 

STATEMENT OF DECISION 

On April24, 2003, the Commission on State Mandates (Commission) heard and decided 
this test claim during a regularly scheduled hearing. Mr. Leonard Kaye and Sergeant 
Wayne Bilowit appeared for claimant, County of Los Angeles. Mr. Dirk L. Anderson 
and Ms. Susan Geanacou appeared on behalf of the Department of Finance. At the 
hearing, testimony was given. the test claim was submitted, and the vote was taken. 

The law applicable to the Commission's determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis, which partially approves this test claim, by a 
5-0 vote. The Statement of Decision was adopted on May 29, 2003. 

On June 5, 2003, a request for reconsideration was filed, alleging the following error of 
law in the May 29, 2003 decision: 

The Commission finding that "the state has not previously mandated any 
record retention requirements on local agencies for information to victims 
of domestic violence" does not take into consideration prior law, codified 
in Government Code sections 26202 and 34090, that requires counties and 
cities to maintain records for two years. Thus, the conclusion. that storage 
of the domestic violence incident report for five years constitutes a new 
program or higher level of service, is an error oflaw. 

The statement of decision should be corrected to reflect that local agencies 
are now required to perform a higher level of service by storing these 
documents for three additional years only. 

On June 20, 2003, the Commission, by a supermajority of five affirmative votes, granted 
the request for reconsideration and agreed to conduct a subsequent hearing on the merits 

196 



of th~ request to determine if the prior final decision is contrary to law and to correct any 
errors of law. 

On September 25, 2003, the Commission reconsidered this test claim during a regularly 
scheduled hearing. Mr. Leonard Kaye appeared for clirimant, County of Los Angeles. 
Ms. Susan Geanacou and Ms. Sarah Mangum appeared on behalfofthe Department of 
Finance. At the hearing, testimony was given, the issue on reconsideration was 
submitted, and the vote was taken. · 

The Commission, by a 6-0 vote, adopted the staff analysis finding an error oflaw. On a 
separate motion, the Commission moved the stiff recommendation, adopting the 
corrected decision, by a 6-0 vote. 

BACKGROUND 

This test·claim is filed on two statutes: Penal Code section 13730, as added in 1984. 
(Stats. 1984, ch. 1609) and amended in 1995 (Stats. 1995, ch. 965), and Family Code 
section 6228, as added in 1999 (Stats. 1999, ch. 1 022). 

In 1987, the Commission approved a test claim fJJed by the City ofMadera on Penal 
Code section 13730, as added by Statutes 1984, chapter 1609, as a reimbursable state-· 
mandated program under article XIII B, section 6 of the California Constitution 
(Domestic Violence Information, CSM 4222). The parameters and guidelines for 
Domestic Violence Information authorized reimbursement for local law enforcement 
agencies for the "costs associated with the development of a Domestic Violence Incident 
Report form used torecord and report domestic violence calls," and "for the writing of 
mandated reports whlch shall· include domestic violence reports, incidents or crime 
reports directly related to the domestic violence incident" · 

Beginning in fiscal year 1992~93, the Legislature, pursuant to Government Code section · 
17581, suspended Penal Code section 13730, as added by Statutes 1984, chapter 1609. 
With the suspension, the Legislature assigned a zero-dollar appropriation to the mandate 
and made the program optional. 

In 1995, the Legislature amended Penal Code section 13730, subdivision (c). (Stats. 
1995, cb. 965.) As amended, Penal Code section 13730, subdivision (c)(1)(2), required 
law enforcement agencies to include in the domestic violence incident report additional 
information relating to the use of alcohol or controlled substances by the alleged abuser, 
and any prior domestic violence responses to the same address. 

In February 1998, the Commission considered a test claim filed by the County of Los 
Angeles on the 1995 amendment to Penal Code section 13 730 (Domestic Violence 
Training and Incident Reporting, CSM 96-362-01). The Commission concluded that the 
additional information on the domestic violence incident report was not mandated by the 
state because the suspension of the statute under Government Code section 17581 made 
the completion of the incident report itself optional, and the additional information under 
the test claim statute came into play only after a local agency elected to complete the 
incident report. 

Based on the plain language of the suspension statute (Gov. Code, § 17581), the 
Commission determined, however, that during window periods when the state operates 
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without a budget; the original suspension of the mandate would notbe in effect. Thus, 
the Commission concluded that for the limited window periods when the state operates 
without a budget until the Budget Act is chaptered and makes the domestic violence 
incident reporting program optional under Government Code section 17581, the activities 
required by the 1995 amendment to Penal Code section 13730 were reimbursable under · 
article XIII B, section 6. 

In 1998, Government Code section 11581 was amended to close the gap and continue the 
suspension of programs during window periods when the state operates without a 
budget. 1 In 2001, the California Supreme Court upheld Government Code section 17581 
as constitutionally valid.2 The Domestic Violence Information and Incident Reporting 
programs remained suspended in the 2002 Budget Act.3 

Test Claim Statutes 

Penal Code.section 13730, as added in 1984 and amended in 1995, requires local law 
enforcement agencies to develop and prepare domestic violence incident reports as 
specified by statute. Penal Code section 13730 states the following: 

{a) Each law enforcement agency shall develop a system, by January 1, 
1986, for recording all domestic violence-related calls for assistance 
made to the department including whether weapons were involved. 
All domestic violence-related calls for assistance shall be supported 
with a written incident report, as described in subdivision. (c), 
identifying the domestic violence incident. Monthly, the total number 
of domestic violence calls received and the numbers of those cases 
involving weapons shall be compiled by each law enforcement agency 
and submitted to the Attorney General. 

1 Government Code section 17581, subdivision (a), now states the following: "No local 
agency shall be required to implement or give effect to any ~tute or executive order, or 
portion thereof, during any fiscal year and the for the period immediately following that 
fiscal year for which the Budget Act has not been enacted for the subsequent fiscal year . 
. . "(Emphasis added.) 
2 Carmel Valley Fire Protection District v. State ofCalifornia (2001) 25 Cal.4th 287, 
297. 
3 Since the operative date of Family Code section 6228 (January 1, 2000), Penal Code 
section 13730, as originally added by Statutes 1984, chapter 1609, has been suspended by 
the Legislature pursuant to Government Code section 17581. The Budget Bills 
suspending Statutes 1984, chapter 1609, are as follows: Statutes 1999, chapter 50, Item 
9210-295-0001, Schedule (8), Provision: 2; Statutes 2000, chapter 52, Item 9210-295-
0001, Schedule (8), Provision. 3; Statutes 2001, chapter 106, Item 9210-295-0001, 
Schedule (8), Provision 3; and Statutes 2002, chapter 379, Item 9210-295,0001, Schedule 
(8), Provision 3. 

The Governor's Proposed Budget for fiscal year 2003-04 proposes to contin.ue the 
suspension of the domestic violence incident report. 
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(b) The Attorney General shall report annually to the Governor, the 
Legislature, and the public the total number of domestic violence­
related calls received by California law enforcement agencies, the 
number of cases involving weapons, and a breakdown of calls received 

· by agency, city, and county. 

(c) Each law enforcement agency shall develop an incident report that 
includes a domestic violence identification code by January 1, 1986. 
In all incidents of domestic violence, a report shall be written and shall 
be identified on the face of the report as a domestic violence incident. 
A report shall include at least both of the following: 

(1) A notation of whether the officer or officers who responded to the 
domestic violence call observed any signs that the alleged abuser 
was under the influence of alcohol or a cmitrolled substance. 

(2) A notation ofwhetherthe officer or officers who responded to the 
domestic violence call deteiminedif any law enforcement agency 
has previously responded to a domestic violence call at the same 
address involving the same alleged abuser or victim. 

Family Code section 6228 requires state and local law enforcement agencies to provide, 
without charge, one copy of all domestic violence incident report face sheets, one copy of 
all domestic violence incident reports, or both, to a victim of domestic violence upon 
request w:ithin a specified period oftime. Family Code section 6228, as added in 1999, 
states the following: 

(a) State and local law enforcement agencies shall provide, without charging a fee, 
one copy of all domestic violence incident report face sheets, one copy of all 
domestic violence incident reports, or both, to a victim of domestic violence, upon 
request. For purposes of this section, "domestic violence" has the definition given 
in Section 6211. 

(b) A copy of a domestic violence incident report face sheet shall be made available 
during regular business hours to a victim of domestic violence no later than 48 
hours after being requested by the victim, unless the state or local law 
enforcement agency informs the victim of the reasons why, for good cause, the 
domestic violence incident report face sheet is not available, in which case the 
domestic violence incident report face sheet shall be made available to the victim 
no later than five working days after the request is made. 

(c) A copy of the domestic violence incident report shall be made available during 
regular business hours to a victim of domestic violence no later than five working 
days after being requested by a victim, unless the state or local law enforcement 
agency informs the victim of the reasons why, for good cause, the domestic 
violence incident report is not available, in which case the domestic violence 
incident report shall be made available to the victim no later than 10 working days 
after the request is made. 

(d) Persons requesting copies under this section shall present state or local law 
enforcement with identification at the time a request is made. 
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·.r .. 

(e) This section shall apply to requests for face sheets or reports made within five 
years from the date of completion of the domestic violence incidence report. 

(f) This section shall-be !mown, and may be cited, as the Access to Domestic 
Violence Reports Act of 1999. 

According to the bill analysis prepared by the Assembly Judiciary Committee, section 
6228 was added to the Family Code for the following reasons: 

The author notes that victims of domestic violence do not have an 
expedited method of obtaining police reports under existing law. 
Currently, victims of domestic violence must write and request that 
copies of the reports be provided by mail. It often takes between two 
and three weeks to receive the reports. Such a delay can prejudice 
victims in their ability to present a case for a temporary restraining order 
under the Domestic Violence Prevention Act. This bill remedies that 
problem by requiring law enforcement agencies to provide a copy of the 
police report to the victim at the time the request is made if the victim 
personally appears. · 

The purpose of restraining and protective orders issued under the DVP A 
[Domestic Violence Prevention Act] is to prevent a recurrence of 
domestic violence and to ensure a period of separation of the persons 
involved in the violent situation. According to the author, in the absence -
of police reports, victims may have difficulty presenting the court with 
proof of a past act or acts of abuse and as a result may be denied a 
necessary restraining order which could serve to save a victim'slife or 
prevent further abuse. By increasmg the availability of police reports to 
victims, this bill improves the likelihood that victims of domestic 
violence will have the required evidence to secure a needed protective 
order against an abuser. 

In addition to the lack of immediate access to copies of police reports, 
·the author points to the cost of obtaining such copies. For example, in 
Los Angeles County the fee is $13 per report. These fees become 
burdensome for victims who need tci chronicle several incidents of 
domestic violence. For some the expense may prove prohibitive. 

Claimant's Position 

The claimant contends that the test claim legislation imposes a reimbursable state­
mandated program upon local law enforcement agencies to prepare domestic violence 
incident reports, store the reports for five years, and retrieve and copy the reports upon 
request of the domestic violence victim. The claimant contends that it takes 30 minutes to 
prepare each report, 1 0 minutes to store each report, and 15 minutes to retrieve and copy 
each report upon request by the victim. The claimant states that_ from January 1, 2000, 
until June 30, 2000, the County prepared and stored 4,740 reports and retrieved 948 
reports for victims of domestic violence. The claimant estimates costs during this six­
month time period in the amount of $181 ,228. 
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Pc;~sition of the Department of Finance 

The Department of Finance flied comments on June 16, 2000, concluding that Family 
Code section 6228 results in costs mandated by the state. The Department further states 
that the nature and extent of the specific required activities can be addressed in the 
parameters and guidelines developed for the program. 

COMMISSION FINDINGS 

A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity 
or task.4 In addition, the reqUired activity or task must constitute a "new program" or 
create a "higher level of service" over the previously required level of service.5 The 
courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that ccirries out the govemrriental function of providing public 
services, or a law that imposes unique requirements on local agenCies or school districts 
to implement a state policy, but does not apply generally tci all residents and entities in 
the state.6 To determine if the program is new or imposes a higher level of service, the 
analysis must compare the test claim legislation with the legal reqUirements in effect 
immediately before the enactment of the test claim legislation. 7 Finally, the newly 
required activity or increased level of service must impose costs mandated by the state. s 

This test claim presents the following issues: 

• Does the Colrimission havejurisdictlon to retry the issue whether Penal Code 
section 13 730 constitutes a: r6imbursable state-mandated program for the activity 
of preparing domestic violence incident reports? 

• Is Family Code section 6228 subject to article XIII B, sectio.n 6 of the California 
Constitution? 

• Does Family Code section 6228 mandate a new program or higher level of service 
on local agencies within the meaning of article XIII B, section 6 of the California 
Constitution? 

• Does Family Code section 6228 impose "costs mandated by the state" within the 
meaning of Government Code sections 17514? 

These issues are addressed below. 

4 
Long Beach Unified School Dist, v. State of California (1990) 225 Cal.App.3d 155, 174. 

5 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar 

Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835. 

6Jd. 
7 

Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 835. 
8 

Government Code section 17514; County of Fresno v. State of California (1991) 53 
Cal.3d 482; 487; County of Sonoma v. Commission on State Mandates (2000) 84 
Cal.App.4th 1264, 1284. . 
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I. Does the Commission have jurisdiction to retry the issue whether Penal Code 
· section 13730 constitutes a reimbursable state-mandated program for the 

activity of preparing domestic violence incident reports? 

The test claim filed by the claimant includes Penal Code section 13730, as added in 1984 
and amended in 1995. The claimant acknowledges the Commission's prior final 
decisions on Penal Code section 13730, and acknowledges the Legislature's suspension 
of the program. Nevertheless, the claimant argues that Penal Code section 13730, as well 
as Family Code section 6228, constitute a reimbursable state-mandated program for the 
activity of preparirig domestic violence incident reports. In cominents to the draft staff 
analysis, the Claimant argues a5 follows: 

Penal Code section 13730 mandates that "domestic violence incident 
reports" be prepared. This mandate was found to be reimoursable by the 
Commission. [Footnote omitted.] Therefore, this reporting duty was new, 
not required under prior incident reporting iaw. 

Now, "domestic violence incident reports" must be prepared-and­
provided to domestic violence victims upon their request, without 
exception, in accordance with Family Code section 6228, and in 
accordance with Penal Code section 13730, as added by Chapter 1609, 
Statutes of 1984 and amended by Chapter 965, Stat1Jtes of 1995 ... 9 

The claimant further conte~ds. tha,t "the duty to prepare and provide dmnestic violence 
incident reports to dom~stic violence victims was not made 'optioruil' under Government 
Code section 17581.''. (Emphasis in original)10 

For the reasons provided below, the Commissiop. finds that it d9es not have jurisdiction 
to retry the issue whether Penal Code section 13730, as added in 1984 and amended in 
1995, constitutes a reimbursable state-inandated program for the activity of preparing 
domestic violence incident reports. 

It is a well-settled principle of law that an administrative agency does not have 
jurisdiction to retry a question that has become final. 1f a prior decision is retried by the 
agency, that decision is void. In City and County of San Francisco v. Ang, the court held 
that whenever a quasi-judicial agency is vested with the authority to decide a· question, 
such decision, when made, is conclusive of the issues involved in the decision. 11 

9 Claimant's comments to draft staff analysis, pages 2-3. 
10 Id. at pages 4-6. 
11 City and County of San Francisco v. Ang (1979) 97 Cal.App.3d 673, 697; See also, 
Heap v. City of Los Angeles (1936) 6 Cal.2d 405,407, where the court held that the civil 
service commission had no jurisdiction to retry a question and make a different finding at 
a later time; and Save Oxnard Shores v. California Coastal Commission (1986) 179 
Cal.App.3d 140, 143, where the court held that in the absence of express statutory 
authority, an administrative. agency may not change a determination made on the facts 
presented at a full hearing once the decision becomes fmal. 
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These principles are consistent with the purpose behind the statutory scheme and 
procedures established by the Legislature in Government Code section 17500 and 
following, which implement article XIII B, section 6 of the California Constitution. As 
recognized by the California Supreme Court, Government Code section 17500 and 
following were established for the "express purjJose of avoiding multiple proceedings, 
judicial and administrative, addressing the same claim that a reimbursable state mandate 
has'been created."12 

Government Code section 17521 defines a test claim as follows:" 'Test claim' means the 
first claim, including claims joined or consolidated with the firSt claim, filed with the 
commission alleging that a particular statute or executive order imposes costs mandated 
by the state." Government Code section 17553, subdivision (b), requires the Commission 
to adopt procedures for accepting more than one claim on the same statute or executive 
order if the subsequent test claim is filed within 90 days of the first claim and 
consolidated with the first claim. Section 1183, subdivision (c), ofthe Commission's 
regulations allow the Commission to consider multiple test claims on the same statute or 
executive order only if the issues presented are different or the subsequent test claim is 
filed by a different type of local governmental entity. · 

Here, the issue presented in this test claim is the same a!? the issue presented in the prior 
test claim; i.e., whether preparing a domestic violence incident report is a reimbursable 
state-mandated activity under article XIll B, section 6 of the California Constitution. The 
Commission approved CSM 4222, Domestic Violence lriformation, and has authorized 
reimbursement in the parameters and guidelines for "writing" the domestic violence 
incident reports as an activity reasonably necessary to comply with the mandated 
program. 13 Moreover, this test claim was filed more than 90 days after the original test 
claims on Penal Code section 13730. . 

Accordingly, the Commission finds that it does not have jurisdiction to retry the issue 
whether Penal Code section 13730, as added in 1984 and amended in 1995, constitutes a 
reimbursable state-mandated program for the activity of preparing domestic violence 
incident reports. 

The remaining analysis addresses the claimant's request for reimbursement for 
compliance with Family Code section 6228. 

ll. Is Family Code Section 6228 Subject to Article XIII B, Section 6 of the 
California Constitution? · 

ln order for Family Code section 6228 to be subject to article XIII B, section 6 of the 
California Constitution, the statute must constitute a "program." The California Supreme 
Court, in the case of County of Los Ange'ies v. State of California14

, defined the word 
"program" within the meaning of article XIII B, section 6 as a program that carries out 
the governmental function of providing a service to the public, or laws which, to 
implement a state policy, impose unique requirements on local governments and do not 

12 
Kinlaw v. State ofCalifornia (1991) 54 Cal.3d 326,333. 

13 
California Code ofRegulations, title 2, section 1183.1, subdivision (a)(1)(4). 

14 
County of Los Angeles, supra, 43 Cal .3d 46, 56. 
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apply generally to all residents and entities in the state. Only one of these findings is 
necessary to trigger the applicability of article XIII B, section 6. 15 

The plain language of Family Code section 6228 requires local law enforcement agencies 
to provide; without charging a fee, one copy of the domestic violence incident report 
and/or face sheet to victims of domestic violence within a specified time period. As 
indicated above, the purpose of the legislation is to assist victims in supporting a case for 
a temporary restraining order against the accused. 

The Commission finds that Family Code section 6228 qualifies as a program under 
article XIII B, section 6. As determined by the Second District Court of Appeal, police 
protection is a peculiarly governmental function. 16 The requirement to provide a copy of 
the incident report to the victim supports effective police protection in the area of 
domestic violence. 17 Moreover, the test claim statute imposes u.tllque requirements on 
local law enforcement agencies that do not apply generally to all -residents arid entities in 
the state. 

Accordingly, the Commission finds that Family Code section 6228 is subject to article 
Xlll B, section 6 of the California Constitutimi. · 

ill. Does Family Code Section 6228 Mandate a New Program or Higher Level of 
Service on Local Law Enforcement Agencies? 

The claimant alleges that Family Code section 6228 mandates a new program or higher 
level of service within the meaning of article XIII B, section 6, for the activities of 
preparing, storing, retrieving, and copying domestic violence incident reports upon 
request of the victim. 

Family Code Section 6228 Does Not Mandate a New Program or Higher Level of Service 
on Local Law Enforcement Agencies to Prepare a Report or a Face Sheet 

First, the.plain language of Family Code section 6228 does not mandate or require local 
law enforcement agencies to prepare a domestic violence incident report or a face sheet. 
Rather, the express language of the ·statute states that local law enforcement agencies 
"shall provide, without charging a fee, one copy of all domestic violence incident report 
face sheets, one copy of all domestic violence incident reports, or both, to a victim of 
domestic violence, upon request." (Emphasis added.) 

The claimant aclrnowledges that Family Code section 6228 does not expressly require the 
local agency to prepare a report. The claimant argues, however, that preparation of a 

15 Carmel Valley Fire Protection District v. State of California (1987) 190 Cal.App.3d 
521, 537. 

16 !d. 

17 Ante, pp. 6-7 (bill analysis of Assembly Judiciary Committee, dated September 10, 

1999). 
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report under Family Code section 6228 is an "implied mandate" because, otherwise, 
victims would be requesting non-existent reports. 18 The Commission disagrees. · 

Pursuant to the rules of statutory construction, courts and administrative agencies are 
required, when the statutory language is plain, to enforce the statute according to its 
terms. The California Supreme Court explained that: · 

In statutory construction cases, our fundamental task is to ascertain the 
intent of the lawmakers so as to effectuate the purpose of the statute. We 
begin by examining the statutory language, giving the words their usual 
and ordinary meaning. If the terms of the statute are unambiguous, we . 
presume the lawmakers meant what they said, and the plain meaning of 
the language governs. [Citations omitted]19 

In tlus regard, courts and administrative agencies may not disregard or enlarge the plain 
provisions of a statute, nor may they go beyond the meaning of the words used when the 
words are clear and unambiguous. Thus, courts and administrative agencies. are 
prohibited from writing into a statute, by implication, eXJ'ress requirements that the · 
Legislature itself has not seen fit to place in the statute? This prohibition is based on the 
fact that the California Constitution vests the Legislature, and"not the Commission, with 
policymaking authority. As a result, the Commission has been instructed by the courts to 
construe the meaning and effect of statutes analyzed under article XIII B, section 6 
strictly: 

A strict construction of section 6 is in keeping with the rules of 
constitutional interpretation, which require that constitutional limitations 
and restrictions on legislative power "are to be construed strictly, and are 
not to be extended to include matters not covered by the language used." 
... "Under our form.of govermil.ent, policymaking authority is vested in 
the Legislature and neither arguments as to the wisdom of an enactment 
nor questions as to the motivation of the Legislature can serve to 
invalidate particular legislation." [Citations omitted.] Under these 
principles, there is no basis for applying section 6 as an equitable remedy 
to cure the perceived unfairness resulting from political decisions on 
funding policies."21 

Legislative history of Family Code section 6228 further supports the conclusion- that the 
Legislature, through the test claim statute, did not require local agencies to prepare an 
incident report. Rather, legislative history indicates that local agencies were required 
under prior law to prepare an incident report. The analyses of the bill that enacted Family 
Code section 6228 all state that under prior law, a victim of domestic violence could 

18 
Claimant's test claim filing, page 1 0; Claimant's comments on draft staff analysis, pages 

1, 7-10. 
19 Estate of Griswold (2001) 25 Cal.4th 904, 910-911. 
20 

"Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757; In re 
RudyL. (1994)29 Cal.App.4th 1007,1011. 
21 

City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1816-1817. 
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. request in writing that a copy of the report be provided by mail.22 The analysis prepared 
by the Assembly Appropriations Committee dated September 1, 1999, further states that 
"[a]ccording to the California State Sheriffs Association, reports are currently available 
for distribution within 3-12 working days," and that "agencies currently charge a fee of 
$5-$15 per report." 

Moreover, preparing a domestic violence incident report does not constitute a new 
program or higher level of service because preparation of the report is required under 
prior law. Penal Code section 13730, as amended in 1993 (Stats. 1993, ch. 1230), added 
the requirement that "[a]ll domestic violence-related calls for assistance shall be 
supported with a written incident report, as described in subdivision (c), ide:11tifying the 
domestic violence incident." (Emphasis added.) The claimant did not include the 1993 
amendment to Penal Code section 13730 in this test claim. In addition, the 1993 
amendment to Penal Code section 13730 has not been included in the Legislature's 
suspension of Penal Code section 13730, as originally added in 1984, since neither the 
Legislature, the Commission, nor the courts, have made the determination that the 1993 
statute constitutes a reimbursable state-mandated program under article XIII B, section 6 
of the California Constitution.23 Thus, the activity of preparing the domestic violence 
incident report is an activity currently required by prior law through the 1993 amendment 
to Penal Code section 13730. 

Accordingly, the Commission finds that Family Code section 6228 does not mandate.a 
new program or higher level of service on local agencies to prepare a domestic violence 
incident report or a face sheet and, thus, reimbursement is not required for this activity 
under article XIITB, section 6 of the California Constitution. 

. . . 

Family Code Section 6228 Does Not Impose aNew Program or Higher Level of Service 
for the Activities of Providing. Retrieving, and Copving Information Related to a 
Domestic Violence Incident. · . 

Family Code section 6228 expressly requires local law enforcement agencies to perform 
the following activities: 

• Provide one copy of all domestic violence incident report face sheets to the 
victim, free of charge, within 48 hours after the request is made. If, however, the 
law enforcement agency informs the victim of the· reasons why, for good cause, 
the face sheet is not available within that time frame, the law enforcement agency 
shall make the face sheet available to the victim no later than five working days 
after the request is made. 

22 Bill Analysis of Assembly Judiciary Committee, dated September 10, 1999; Senate 
Floor Analysis dated September 8, 1999; Bill Analysis by the Assembly Appropriations 
Committee, dated September 1, 1999. 
23 Government Code section 17581, subdivision (a)(l ), requires that the statute or 
executive order proposed for suspension must first be "determined by the Legislature, the 
commission, or any court to mandate a new program or higher level of service requiring 
reimbursement of local agencies pursuant to Section 6 of Article XIII B of the California 
Constitution." 
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• Provide one copy of all domestic violence incident reports to the victim, free of 
charge, within five working days after the request is made. If, however, the law 
enforcement agency informs the victim of the reasons why, for good cause, the · 
incident report is not available within that time frame, the law enforcement 
agency shall make the incident report available to the victim no later than ten 
working days after the request is made. 

• The requirements in section 6228 shall apply to requests for face sheets or reports 
made within five years from the date of completion of the domestic violence 
incident report. 

The Commission finds that the claimed activities of "retrieving" and "copying" 
information related to a domestic violence incident do not constitute a new program or 
higher level of service. Since 1981, Government Code section 6254, subdivision (f), of 
the Califoril.ia Public Records Act has required local law 'enforcement agencies to 
disclose and provide records of incidents reported to and responded by law enforcement 
agencies to the victims of an incident.24 Government Code section 6254, subdivision (f), 
states in relevant part the following: 

[S]tate and local law enforcement agencies shall disclose the names and 
addresses of the persons involved in, or witnesses other than ·confidential · 
informants to, the incident, the description of any property involved, the 
date, #me, and location ofthe incident, all diagrams, statements of the 
parties involved in the incident, the statements of all witnesses, other than 
confidential informants, to the victiins of an incident .... 

Except to the extent that disclosure of a particular item of information would endanger 
the safety of a person involved in an investigation or would endanger the successful 
completion of the investigation or. a related investigation, law enforcement agencies are 
required to disclose and provide to the victim the following information: 

• The full name and occupation of every individmil arrested by the agency; the 
individual's physical description; the time and date Of arrest; the factual 
circumstances surrounding the arrest; the time and manner of release or the · 
location where the individual is currently being held; and all charges the 
individual is being held upon;25 and 

• · The time, substance, and location of all complaints or requests for assistance 
received by the agency; the time and nature' of the response; the time, date, and 
location of the occurrence; the time and date of the report; the name and age of 
the victim; the factual circumstances surrounding the crime or incident; and a 
general description of any injuries, property, or weapons involved?6 

24 
Goverinnent Code section 6254 was added by Statutes 1981, chapter 684. Section 

6254 was derived from former section 6254, which was originally added in 1968 (Stats. 
1968, ch. 1473). 
25 Government Code section 6254, subdivision (f)(l). 
26 Government Code section 6254, subdivision (f)(2). 
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Although the general public is denied access to the information listed above, parties 
involved in an incident who have a proper interest in the subject matter are entitled to 
such records?7 The disclosure of a domestic violence incident report under Govenunent 
Code section 6254, subdivision (f), of the Public Records Act is proper. 28 

Furthermore, the information required to be disclosed to victims under Govenunent Code 
. section 6254, subdivision (f), satisfies the purpose of the test claim statute. As indicated 

in the legislative history, the purpose of the test claim stattite is to assist victims of 
domestic violence in obtaining restraining and protective orders under the Domestic 
Violence Prevention Act. Pursuant to Family Code section 6300 of the Domestic 
Violence Prevention Act, a protective order may be issued to restrain any person for the 
purpose of preventing a recurrence of domestic violence and ensuring a period of. 
separation of the persons involved, if an affidavit shows, to the satisfaction qf the court, 
reasonable proof of a past act or acts or' abuse. The Commission finds that the disclosure 
of information describing the factual circumstance's ·surrounding the incident pursuant to 
Government Code section 6254, subdivision (f), is evidence that can support a victim's 
request for a protective order under Family Code section 6300. 

. . . 
Finally, the Commission acknowledges that the requirements under the test claim statute 
and the requirements under the Public Records Act are different in two respects. First, 
unlike the test claim statute, the Public Records Act does not specific'!lly mandate when 
law enforcement agencies are required to disclose the information to victims. Rather, 
Government Code section 6253, subdivision (b), requires the local agency to make the 
records "promptly available~'' Under the test cla.4n statute, law enforcement agencies are 
required to provide the domestic violence incident report face sheets within 48 hours or, 
for good cause, no later than five working days from the date the request was made. The 
test claim statute further requires law enforcement agencies to provide the domestic 
violence incident· report within· five working days or, for good cause, no later than ten 
working days from the date the request was made. While the time requirement imposed 
by Family Code section 6228 is specific, the activities of providing, retrieving, and 
copying information related tq a domestic violence incid~nt are not new and, thus, do not 
constitute a new program or higher level of service. 

Second, unlike the test claim statute, the Public Records Act authorizes local agencies to 
charge a fee "covering the direct costs of duplication of the documentation, or a statutory 
fee, if appli9able."29 The test claim statute, on the other hand, requires local law 
enforcement agencies to provide the inforination to victims free of charge. 

Although the test claim statute may result in additional costs to local agencies because of 
the exclusion of the fee authority, those costs are not reimbursable under article XIII B, 
section 6. The California Supreme Court has ruled that evidence of additional costs alone 
does not automatically equate to a reimbursable state-mandated program under section 6. 

27 Vallejos v. California Highway Patrol (1979) 89 Cal.App.3d 781,786. 
28 Baugh v. CBS, Inc. (1993) 828 F.Supp. 745, 755. 

29 Government Code section 6253, subdivision (b). 
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Rather, the additional costs must result from a new program or higher level of service. In 
County of Los Angeles v. State of California, the Supreme Court stated: 

If the Legislature had intended to continue to equate "increased level of 
service" with "additional costs," then the provision would be circular: 
"costs mandated by the state" are defined as "increased costs" due to an 
"increased level of service," which, in turn, would be defined as 
"additional costs." We decline to accept such an interpretation. Under the 

· repealed provision, "additional.costs" may have been deemed tantamount 
to an "increased level of service," but not under the ~ost-1975 statutory 
scheme [after article XIII B, section 6 was adopted). 0 

The Supreme Court affirmed this principle in Lucia Mar Unified School District 
v. Honig: 

We recognize that, as is made indisputably clear from the language of the 
constitutional provision, local entities are not entitled to reimbursement for 
all increased costs mandated by state law, but only those costs resulting 
from a new fro gram or an increased level of service imposed upon them 
by the state. 1 

As indicated above, the state has not mandated a new program or higher level of service 
to provide, retrieve, and copy information relating to a domestic violence incident to the 
victim. Moreover, the First District Court of Appeal, in the County of Sonoma case, 
concluded that article XIII B, section 6 does not extend "to include concepts such as lost 

. revenue. "32
• 

33 

3° County of Los Angeles, sup:CZ, 43 Cal.3d at pages 55-56. 
31 

Lucia Mar Unified School District v. Honig, supra, 44 Cal.3d at page 835; see also, 
County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
32

County of Sonoma, supra, 84 Cal.App.4th at page 1285. 
33 

In col11lil,ents to the draft staff analysis, the claimant cites analyses prepared by the 
Department ofFiilance, Legislative Counsel, and the Assembly Appropriations 
Committee on the test claim statute that indicate the lost revenues may be reimbursable to 
support its contention that Family Code section 6228 imposes a reimbursable state­
mandated program (pp. 11-14). 

But, these analyses are not determinative of the mandate issue. The statutory scheme in 
Government Code section 17500 et seq. contemplates that the Commission, as a quasi­
judicial body, has the sole and exclusive authority to adjudicate whether a state mandate 
exists. (City of San Jose, supra, 45 Cal.App.4th 1802, 1817-1818, quoting County of Los 
Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, and Kinltrw v. 
State of California, supra, 54 Cal.3d at p. 333.) Moreover, as indicated in the analysis, 
the conclusion that the activities of.providing, retrieving, and copying do not constitute a 
new program or higher level of service is supported by case law .. 
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Accordingly, the Commission fmds that the activities of providing, retrieving, and 
copying information related to a domestic violence incident do not constitute a new 
program or higher level of service. 

Family Code Section 6228 Does Not Imoose a New Program or Higher Level of Service 
for the Activitv of Informing the Victim of the Reasons 'Why. For Good Cause. the 
Incident Report and Face Sheet are not Available within the Statutory Time Limits. 

Family Code section 6228, subdivision (b), states that the domestic violence incident 
report face sheet shall be made available to a victim no later than 48 hours after the 
request, unless the law enforcement agency informs the victim of the reasons why, for 
good cause, the face sheet is not available within 48 hours. Under these circumstances, 
the law enforcement agency is required to provide the face sheet to the victim within five 
working days after the request is made. 

Family Code section 6228, subdivision (c), contains a similar provision. Subdivision (c) 
states that the domestic violence incident report shall be made available to a victim no 
later than five working days after the request, unless the law enforcement agency informs 
the victim of the reasons why, for good cause, the incident report is not available within 
five working days. Under these circumstances, the law enforcement agency is required to 
provide the incident report to the victim within ten working days after the request is -
made. 

The Commission finds that the activity of informing the victim of the reasons why, for 
good cause, the incident report and the face sheet are not available within the statutory 
time limits does not constitute a new program or higher level of service. 

Since 1981, Government Code section 6253 of the Public Records Act has required law 
enforcement agencies to perform the same activity. Subdivision (c) of Government Code 
section 6253 states that each agency is required to determine whether a request for public 
records seeks copies of disclosable public records in the possession of the agency and 
notify the person making the request of the determination and the reasons of the 
determination within ten days of the request. Government Code section 6253, 
subdivision (c), further provides that the time limit may be extended if the agency notifies 
the person making the request, by written notice, of the reasons for the extension?4 

Although the time limits defined in Government Code section 6253 and Family Code 
section 6228 are different, the activity of informing the victim of the reasons why, for 
good cause, the incident report and face sheet are not available within the statutory time 
limits is not new and, thus, does not constitute a new program or higher level of service. 

Storing the Domestic Violence Incident Report and Face Sheet for Five Years Constitutes 
aNew Program or Higher Level of Service. 

Family Code section 6228, subdivision (e), states that the requirements in section 6228 
shall apply to requests for face sheets or reports made within five years from the date of 
completion of the domestic violence incident report. The claimant contends that 

34 This activity derives from Government Code section 6256.1, which was added by 
Statutes 1981, chapter 968. In 1998, section 6256.1 was repealed and renumbered 
section 6253. 
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subdivision (e) imposes a new program or higher level of service on local law 
enforcement agencies to store the domestic violence incident report for five years. The 
County also argues that there is no law prior to the enactment of Family Code section 
6228 that required local agencies to store domestic violence incident reports and face 

\ sheets in a readily accessible format. 

For the reasons provided below, the Commission finds that Family Code section 6228, 
subdivision (e), imposes a new program or higher level of service on local law 
enforcement agencies to store the domestic violence incident report for three years only. 

Before the enactment of the test claim statute, the Government Code imposed a two-year 
record retention requirement on local agencies. Government Code section 26202, which 
applies to counties, states in relevant part the following: 

[1lhe board may authorize· the destruction or disposition of any record, 
paper, or document which is more than two years old, which was prepared 
or received pursuant to state' statute or county charter, and which is not 
expressly required by Jaw to be filed and preserved if the board determines 
by four-fifths ( 4/5) vote that the retention of any such record, paper, or 
document is no longer necessary or required for county purposes. Such 
records, papers or documents need not be photographed, reproduced or 
microfilmed prior to destruction and no copy thereof need be retained. 
(Emphasis added.)35 

· · 

Government Code section 34090, which applies to cities, similarly states in relevant part 
the following: 

Unless otherwise provided by law, with the approval ofthe.legislative 
body by resolution and the written consent of the city attorney the head of 

. a city department may destroy any city record, document, instrument, 
book or paper, under his charge, without making a copy thereof, after the 
same is no longer required. 

This section does not authorize destruction of 

[~ ... [~ 
(d) Records less than two years old ... . (Emphasis added.l6 

Criminal sanctions are imposed on the custodian of records pursuant to Government 
Code section 6200 if the records are destroyed. That section states the following: 

Every officer having the custody of any record, map, or book, or of any 
paper or proceeding of any court, filed or deposited in any public office, or 
placed in his or her hands for any purpose, is punishable by imprisonment 
in the state prison for two, three, or four years if, as to the whole or any 
part of the record, map, book, paper, or proceeding, the officer willfully 
does or permits any other person to da;: any of the following: 

35 Government Code section 26202 was last amended by Statutes 1963, chapter 1123. 
36 Government Code section 34090 was last amended by Statutes 1975, chapter 356. 
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(a) Steal, remove, or secrete. 

(b) Destroy, mutilate, or deface. 

(c) Alter or falsify. 

In 1981, the Attorney General's Office issued two opinions that defmed the records 
required to be retained by cities ~ursuant to Government Code section 34090 and 
Government Code section 6200. 7 Government Code section 6200, which was originally 
enacted in 1943, imposes criminal sanctions on an official custodian of"any" public 
record who steals, destroys, or alters public documents. Section 6200 states the 
following: 

Every officer having the custody of any record, map, or book, or of any 
paper or proceeding of any court, filed or deposited in any public office, or 
placed in his or her hands for any purpose, is punishable by imprisonment 
in the state prison for two, three, or four years if, as to the whole or any 
part of the record, map, book, paper, or proceeding, the officer willfully 
does or permits any other person to do ai:iy.ofthe following: 

(d) Steal, remove, or secrete. 

(e) Destroy, mutilate, or deface. 

(f) Alter orfalsify. 

Relyi..rig on case law authority, the Attorney General's Office determined that "records" 
within the meaning of Government Code sections 6200 and 34090 include all records 
that are required to be kept or were made or retained for the purpose of preserving its 
content for future use . 

. . . a thing which constitutes an objective lasting indication of a writing, 
event or other information, which is in the custody of a public officer and 
is kept either (1) because a law requires it to be kept or (2) because it is 
necessary or convenient to the discharge of the public officer's duties and 
was made or retained for the purpose of preserving its informational 
content for future reference.3g 

Thus, if a document constitutes a record within this definition, it may not be destroyed 
except in accordance with the requirements of Government Code section 34090?9 

Furthermore, the Commission disagrees with the County's assertion that Government 
Code section 34090 refers only to the destruction of records and does not impose a duty 
on agencies to maintain the records. The California Supreme Court in People v. Memro, 
a case addressing the discovery of personnel records of peace officers, found that 
Govermnent Code section 34090 requires local agencies to keep public records for two 
years: 

37 64 Ops. Cal. Atty. Gen. 317 (1981); 64 Ops. Cal. Atty. Gen. 435 (1981). 
38 64 Ops. Atty. Gen. 435,437 (1981). 

39 Ibid. 
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· Although the defendant calls the circumstances surrounding the records' 
destruction suspicious because the court's denial of the motion to discover 
them was a major focus ofhis appeal from the original judgment and the 
records were destroyed two months after oral argument in that appeal, the 
court could reasonably conclude that (1) the evidence showed the records 
were destroyed according to the provisions of the Government Code­
indeed, they were kept for three years beyond the two-year period after 
which Government Code section 34090, subdivision (d), permitted their 
destruction ... (Emphasis added.)40 

· 

Based on these authorities, the Commission flnds that before the enactment of the test 
claim statute, cities were required by Government Code section 34090 to keep domestic 
violence incident reports for two years. Penal Code section 13730 (as amended by Stats. 
1993, ch. 1230) required all law enforcement agencies to prepare the domestic violence 
incident report before the enactment _of the test claim st.atute. 1 The domestic violence 
incident report qualifies as a "record" within the meaning of Government Code 
sections 6200 and 34090 since it is a document required to be to be kept by Jaw 
enforcement agencies and was made or retained for the purpose of preserving its content 
for future use; i:e., possible future criminal investigation and prosecution. 

The Commission further finds that counties were required by Goveriunent Code section 
26202 to keep .domestic violence incident reports for two years before the enactment of 
the test claim statute. The plain language of Govemffient Code section 26202 prohibits 
counties from destroying records, required by state statute to be prepared, if they are less 
than two years old. As indicated above, Penal Code section 13730, as at!)._ended in 1993, 
required county law enforcement agencies to prepare the domestic violence incident 
report. Thus, when the test claim statute was enacted in 1999, counties could not destroy 
domestic violence incident reports that were less than two years old. 

Moreover, the Commission finds that the interpretation by the court of the requirement to 
keep records pursuant Government Code section 34090 applies equally tq Government 
Code section 26202. Under the rules of statutory construction, when similar words or 
phrases are used in two statutes they will be conStrued to have the same meaning.42 Both 
Governmen.t Code section 26202 and section 34090 refer to ''any record, paper, or 
document" arid both prohibit the destruction Of records, which are required to be kept by 
state statute, if they are less than two years old. 

Finally, in 1976, the California Supreme Court held that an arrest record is a public 
record within the scope of Government Code section 6200.43 Thus, unless otherwise 
provided by statute, arrest records are required to be kept and can only be destroyed in 
accordance with Government Code sections 26202 and 34090. The Commission finds 
that the same reasoning applies to domestic violence incident reports. Arrest records are 

40 People v. Menu·o (1996) 11 Cal.4th 786, 831. 
41 See, pages 10-11, ante. 
42 Hunstock v. Est~te Development Corp. (1943) 22 Cal.2d 205. 
43 Loder v. Municipal Court (1976) 17 Cal.3d 859, 863. 
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similar to incident reports because both documents are prepared by law enforcement 
agencies and are retained for the purpose of preserving evidence. 

Accordingly, the Commission finds that storing the domestic violence incident report and 
face sheet for three years constitutes a new program or higher level of service. 

Thus, the Commission must continue its inquiry to determine if storing the domestic 
violence incident report results in increased costs mandated by the state. 

IV. Does Family Code Section 6228 Inipose Costs Mandated by the State Within 
the Meaning of Government Code Section 17514? 

Government Code section 17514 defines "costs mandated by the state" as any increased 
cost a local agency is required to incur as a result of a statute that m_andates a new _ 
program or hlgher level of service. The claimant states that it incurred $24,856 to store 
domestic violence i.D.cident reports from Jarillaiy 1, 2000, to June 30, 200044 and that none 
of the exceptions to finding a reirnl:H.ri-sable State-mandated program under Goverillnent 
Code section 17556 apply here. 

The Commission finds that the requirement to store domestic violence incident reportS 
pursuant to Family Code section 6228, subdivision (e), results in costs mandated by the 
state under Government Code section 17514, and that none of the exceptions under 
Governrilent Code section 17556 apply to this activity. 

CONCLUSION 

The Commission conCludes that Family Code section 6228, as added by Statutes 1999, 
chapter 1022, mandates a new program or higher level of service for local law 
enforcement agencies Within the meaning of article XIll B, section 6 of the' Califonii.a 
Constitution, and imposes costs mandated by the state pursuant to Government Code 
section 17514 for the following activity only: 

. . 

• Storing domestic violence incident reports and face sheets for three years. 
(Fam. Code,§ 6228; subd. (e).) 

The Commission further concludes that it does not have jurisdiction to retry the issue 
whether Penal Code section 13730, as added in 1984 and amended in 1995, constitutes a 
reimbursable state--mandated program for the activity of preparing domestic violence 
incident reports. 

44 Schedule I attached to Test Claim Filing. 
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ITEM 

TEST CLAIM 
DRAFT STAFF ANALYSIS 

Family Code Section 6228; Penal Code Sections 12028:5 and 13730 
Statutes 1984, Chapter 901; Statutes 2001, Chapter 483; 

Statutes 2002, Chapters 377, 830 and 833 

Crime Victims ' Domestic Violence Incident Reports II 
(02-TC-18) 

County of Los Angeles, Claimant 

EXECUTIVE SUMMARY 

This test claim was filed as an amendment to an earlier test claim, Crime Victims' Domestic 
Violence Incident Reports,99-TC-08, by the County ofLos Angeles in April 2003. The 
Commission's executive director severed it from the original test claim pursuant to authority in 
Government Code section 17530. . 

The test claim statutes (Pen. Code,§ 13730 & Fam. Code, § 6228) add information regarding 
firearms or weapons to the domestic violence incident report form, and require giving a copy of 
the incident report or the face sheet to a representative of the domestic violence victim if the 
victim is deceased. Penal Code section 12028.5 requires officers "at the scene of a domestic 
violence incident involving a threat to human life or a physical assault"1 to take temporary 
custody of firearms or weapons in plain sight or discovered pursuant to a consensual or other 
lawful search, and provides a procedure for return or disposal of the weapon. 

For reasons discussed in the analysis, staff finds that effective January 1, 2002, Penal Code 
section 13730, subdivision (c)(3) (Stats. 2001, ch. 483) imposes a reimbursable state-mandated 
program within the meaning of article XIII B, section 6 of the California Constitution and 
Government Code section 17514 for local agencies, on all domestic· violence-related calls for 
assistance: 

•. To include on-the domestic violence incident report form a notation of whether 
the officer or officers who responded to the domestic violence call found it 
necessary, for the protection of the peace officer or other persons present, to 
inquire of the victim, the alleged abuser, or both, whether a firearm or other 
deadly weapon was present at the location, and, if there is an inquiry, whether that 
inquiry disclosed the presence of a firearm or other deadly weapon (Pen. Code, 
§ 13730, subd. (c)(3); Stats. 2001, ch. 483). 

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833) 
staff fmds that the following activities are a reimbursable state-mandated program within the 

1 Penal Code section 12028.5, subdivision (b). 
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meaning of article XIII B, section 6 ofthe California Constitution and Government Code section 
17514, for local agencies, when firearms or other deadly weapons are' taken mto temporary 
custody at the scene of a domestic violence incidentinvolving a threat to human life or a 
physical assault, and the firearm or other deadly ..:Veapoti is discovered in plain sight or pursuant 
to a consensual or other lawful search.· :. ,. : 

• The one-time activity of ~ending th'e 'receipt foi: a:2cinli~6~ted firearm or other 
de8:dly weapon to include "the time l.i.m,it f.or recovery,asrequired" by section 
·12028.5. (Pen.C,ode, § 12028.5, subd. (b).) ,., ,., . 

• If the person who owns or had laWfui possession of the fuearin or other deadly 
· weapon petitio~th_e court .f9.r a, seconci h~ariri~ within ·12 montl;ts ofthe·date of 

the initial hearing, showing by clear anq,convinc::ing evidence that the return of the 
firearm or other deadly weapon would result in endangering the victim or the 
person reporting the assau1foftbfciat. ·IftJie court:Qid~ts~the firearm or other 
deadly weapon returned to -tll~.Own~J"O.J:" p~~~Oif-Who h~ci.Jawful possession, the 
local agency upon order of th~ c6ilit sl:lall pay i:~~sonable il.ttorney' s fees to the 
prevailirig party. (Pen~· Code;:'§ 12028.5, subd. U).) ··· · , ~' ·: : 

'•' ·. _.--·· ' ....... ' ,.- .,-~; _ _,_,_,~-,-~ .. '. '.,. . . ' ... 1: \ . - ...• :.) ·. ,,,. --~ .. _·- .. , - . 

Effecpve J ~H~. l:,f.QQr in .~.9,9oJ:q~c~ .Witp: Pep!lj,CoM se~tj!l,~ 120~.8,5 (~~!~; ,2,002.~ ch: 83 :3) _ 
staff finds that ilie· activities listed b~low ate a reimbursable stat'e·m,~aa:t~d, Ef~gi:a!n Wit!iip. the' 
meaning of article XIII B, section 6 and Government Code section 1751:4, wli'Eiri fuearriis or 
other deadly ,weapcins·are :diseovefed · dUring .. an other laWful search ·at the •scene of a domestic 
violence incident involving a•threatto 'hllinanlife ·ora. physical aSsault.· AnotherJawful search· _, ..... 
includes\but is•i:10t limitedto·the'following searches:'(l')ra1searchincident to' arrest,·or of:people 
the officer;·has:Iegal cause to''ah:est;,(3);a·sear6hpursuantto a•wa.rrari.t; cir{3)-a search>based on· 
statements<of·persons·who do:not·have:authority to consent; but•hav'e indicated•to·•law 
enforcerrienHhata weapon is preselit,atthe·scene: ··., -' . "· . ,, ·· .. --. -'· 

• To take tempo~;6ustody.of ~Y filcearm cir other d~adiy ~~apon ~he~ n~·cessa& 
for the -protecHori-of the peace o:fficer·or other:J)ersons present (Pen: Code;. "' · 
§•12028·!5,subdt(b);) ;.· ··· ' ,_. :·:. 

· .. i·;' ' '.:f.'_i i jo • ~--: • • • ; • ,. ,. • • I ' . ... ~ .. . ·_: ,· ·.. :. . );' :_ ,, ' If I . :, . . :I i ,· 

• TQ, _giye,~e ?WE~r or;pefS!J~)I1Jfi:Yfi'fltPo.~s~~'~tqn ofth~ ?,re:arm or. p~~f ~},~fidly .. , ,.,.. 
weapon a receipt that descnbes the ftrearm or deadly weapon and hsts any 
identification or serial number on the firearm, and indicates where the firearm or 
weapon ·emf be recovered; the titnelimit for recovery; and the· date after which the 
owner or possessor-tan recoverit. (Pen. Code, § •12028.5, subd,'(b)l) 

• 
. - ,; :· •• '_;.·; • ••• ' ·:.- .' ,. _,; ·' •.! ,· •. _.,.-·, l ."'-. J'~: ·>· _ .. -.-~-;·~·:·· ...... 

To make fue fire~.w~other .q~~~ly·,:yf.eap,on av:~ab!7t9 th~. owp.~~;9r P,yrson w:ho . 
wasinl.~wful po!l~~ssiOJ?. 48 hours aft~r sei:zur:~ or-~- soon. ~,po~~iJ:llf<, pU1_:qo 1aJ~~ · 
th~ five bu~iness,'4~-ys __ foll,owing -*~ seizur~.: .. , ~eiffi\nir~e,ffi~~(fqr ~~' ~§1~vitY i,s . 
not required if either: (1) the frrearm or ot.l::ter cl<;!ldl~_ )"eal:lqi1 co!¥iscat~~- _1s -
retained for use as evidence related to criffiinal charges as a result cif domestic 
viol~ne'e incideilt; or(2) ifthe fireatni or other dea:d.ly:weapon-is retilined because 
it waS' illei~ally possesi>"ed, or (3) if. the·firearm or other deadly weapon is retained · · 
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because of a court petition filed pursuant to subdivision (f) of section 12028.5.
2 

(Pen. Code,§ 12028.5, subd. (b).) 

• To sell or destroy, as provided in subdivision (c) of Section 12028,3 any firearm 
or other deadly weapon taken into custody and held for longer than.12 months and 
not recovered by the owner or person in lawful possession at the time it was taken 
into custody. Reimbursement for this activity is not required for firearms or other 
deadly weapons not recovered within 12 months due to an extended hearing 
process as provided in subdivision G) of section 12028.5. (Pen. Code, § 12028.5, 
subd. (e).) 

• If the local agency has reasonable cause to believe that the return of a firearm or 
other deadly weapon would be likely to result in endangering the victim or the 
person reporting the assault or threat, for the agency to advise the owner of the 
firearm or other deadly weapon, and within 60 days of the date of seizure (or 90 
days if an extension is granted) initiate a petition in superior court to determine if 
the frrearm or other deadly weapon should be returned. (Pen. Code,§ 12028.5, 
subd. _(f).) 

• To inform the owner or person who had lawful possession of the firearm or other 
'de~dly weapon, at that person's last known address by registered mail, return 
receipt requested, that he or she has 30 days from the date of receipt of the notice 
to respond to the court clerk to confrrm his or her desire for a hearing, and that the 
failure to respond shall result in a default order forfeiting the confiscated firearm 
or other deadly weapon. If the person whose frrearrn or other deadly weapon was 
seized does not reside at the last address provided to the local agency, for the 
agency to make a diligent, good faith effort to learn the whereabouts of the person 
and to comply with the notification requirements ih subdivision (g) of section 
12028.5. (Pen. Code, § 12028.5, subd. (g).) 

• If the owner or person who had lawful possession of the frrearm or other deadly 
weapon requests a hearing, to show in court by a preponderance of evidence that· 
the return of the firearm or other deadly weapon would result in endangering the 
victim or the person reporting the assault or threat. If the court orders the frrearm 
or other deadly weapon returned to the owner or person who had lawful 

2 Subdivision (f) of section 12028.5 authorizes, withiri 60 days of seizure, the law enforcement 
· agency to initiate a petition in superior court to determine if the firearm or other deadly weapon 
should be returned in cases "in which a law enforcement agency has reasonable cause to be!i'eve 
that the return of a frrearm or other deadly weapon would be likely to result in endangering the 
victim or the person reporting the assault or threat." This provision also requires notifying the 
owner. 
3 Section 12028, subdivision (c) requires specified weapons to be surrendered to law 
enforcement and authorizes disposal of them by sale at public auction or (in subd. (d)) by 
destruction. 
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possession, the local agency upon order of the court shall pay reasonable 
attorney's fees to the prevailing party. (Pen. Code, § 12028.5, subd. (b).) 

• If the owner or person who bad lawful possession of the firearm or other deadly 
weapon does not request a hearing or does not respond within 30 days of the 
receipt of notice, to file a petition in court for an order of default. (Pen. Code, 
§ 12028.5, subd. (i).) 

Staff also finds that Family Code section 6228 (Stats. 2002, ch. 377) and Penal Code section 
12028.5 (Stats. 1984, ch. 901 & Stats. 2002, cb 830)4 are not a reimbursable state mandated 
program within the meaning of article XIII B, section 6 and Government Code section 17514 
because they do not mandate a new program or higher level of service. · 

Recommendation 

Staff recommends that the Commission adopt this analysis to partially approve the test claim for 
the activities listed above. 

4 Statutes 2002, chapter 833 was double joined to Statutes. 2002, chapter 830, but only chapter 
833 amended section 12028.5 because it was chaptered last (Gov. Code, § 9605). 
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STAFF ANALYSIS 

Claimant 

County of Los Angeles 

Chronology 

4/02/03 

4111/03 

4118/03 

4/22/03 

Claimant files proposed amendment (02-TC-18) to test claim 99-TC-08, Crime 
Victims' Domestic Violence Incident Reports 

Commission staff deems proposed amendment incomplete 

Claimant refiles amendment to test claim 

The Commission's executive director severs test claim amendment (02-TC-18) 
from original test claim (99-TC~08), deems test claim amendment complete, and 
requests comments 

08/06/07 Commission staff issues draft staff analysis 

Background 

This test claim alleges activities based on Penal Code sections 13730 (Stats. 2001, ch. 483); 
12028.5 (Stats. 1984, ch. 901; Stats. 2002, chs. 830 & 833), and Family Code section 6228 
(Stats. 2002, ch. 377). These statutes add weapons information to the domestic violence incident 
report form, require giving a copy of the form to the victim's representative, as defined, if the 
victim is deceased, and ·require law enforcement officers at the scene of a domestic violence 
incident "involving a threat to human life or a physical assault"5 to take temporary custody of 
weapons, including a process for their return or disposal. 

Test Claim Statutes 

Penal Code section 13730: This section was originally added by Chapter 1609, Statutes of 1984, 
and requires local law enforcement agencies to develop a system for recording all domestic 

·violence-related calls for assistance. Subdivision (c) requires law enforcement agencies to 
develop an incident report form for the domestic violence calls, with specified content. It was 
amended (Stats. 2001, ch. 483) in subdivision (c) to add the following to the form: 

(3) A notation of whether the officer or officers who responded to the domestic 
violence call found it-necessary, for the protection of the peace officer or other 
persons present, to inquire of the victim, the alleged abuser, or both, whether a 
firearm or other deadly weapon was present at the location, and, if there is an 
inquiry, whether that inquiry disclosed the presence of a firearm or other deadly 
weapon. Any firearm or other deadly weapon discovered by an officer at the 
scene of a domestic violence incident shall be subject to confiscation pursuant to 
Section 12028.5. 

Family Code section 6228: This section requires giving, without charging a fee, a copy of the 
domestic violence incident report or the incident report face sheet, or both, to the victim. The 

5 Penal Code section 12028.5, subdivision (b). 
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test claim statute (Stats. 2002, ch. 377) amended this section to require giving a copy of the 
report to a representative of the victim, as defined, if the victim is deceased. Specifically, it was 
amended to add the underlined text as follows: · 

(a) State and local law enforcement agencies shall provide, without charging a 
fee, one copy of all domestic violence incident report face sheets, one copy of all 
domestic violence incident reports, or both, to a victim of domestic violence, or to 
his or her representative if the victim is deceased. as defined in subdivision (g), 
upon request. For purposes of this section, "domestic violence" has the definition 
given in Section 6211.6 

Other subdivisions of section 6228 were amended similarly. Subdivision (d), which specifies . 
that the person requesting copies of the incident report must present identification, was amended 
to require the representative to present a certified copy of the death certificate of the victim at the 
time of the request. Subdivision (g) defines the representative of the victim as any of the 
following:. 

(1) (A) The surviving spouse. 
(B) A surviving child of the decedent who has attained 18 years of age. 
(C) A domestic partner, as defined in subdivision (a) of Section 297. 
(D) A surviving parent of the decedent. 
(E) A surviving adult relative. 
(F) The public administrator if on~ has been appointed. 

(2) A representative of the victim does not include any person who bas been 
convicted of murder in the first degree, as defined in Section 189 of the Penal 
Code, of the victim, or any person identified in the incident report face sheet as a 

6 Family Code section 6211 defines domestic violence as "abuse perpetrated against any of the 
following persons: 

(a) A spouse or former spouse. 
(b) A cohabitant or former cohabitant, as defmed in Section 6209. 
(c) A person with whom the respondent is having or has had a dating or engagement 
relationship. 
(d) A person with whom the respondent has had a child, where the presumption applies that 
the male parent is the father of the child of the female parent under the Uniform Parentage 
Act (Part 3 (commencing with Section 7600) of Division 12). 
(e) A child of a party or a child who is the subject of an action under the Uniform Parentage 
Act, where the presumption applies that the male parent is the father of the child to be 
protected. 
(f) Any other person related by consanguinity or affinity within the second degree." 

Family Code section 6203 defmes abuse as any of the following: 
"(a) Intentionally or recldessly to cause or attempt to cause bodily injury. 
(b) Sexual assault. 
(c) To place a person in reasonable apprehension of imminent serious bodily injury to that 
person or to another. 
(d) To engage in any behavior that has been or could be enjoined pursuant to Section 6320.'' 
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suspect. Domestic violence incident report face sheets may not be provided to a 
representative of the victim unless the representative presents his or her 
identification, such as a current, valid driver's license, a state-issued identification 
card, or a passport and a certified copy of the death certificate or other satisfactory 
evidence of the death of the victim at the time of the request. 

The purpose of Family Code section 6228 is to assist domestic violence victims to obtain a 
temporary restniining order against the accused. 7 The amendment regarding the victim 
representative was in response to a case in which a domestic violence victim committed suicide, 
and the victim's mother had difficulty obtaining the incident report when seeking custody of her 
grandchildren. 8 

Penal Code section 12028.5: This section was enacted in 1984 and has been amended several 
times. The original 1984 statute authorized a law enforcement officer to take temporary custody 
of a firearm "at the scene of a domestic violence incident involving a threat to human life or a 
physical assauit."9 The original statute also defined domestic violence, abuse, and family 
household member. 10 

· 
. . . 

Statutes 1999, chapter 662, not pled by claimant, amended section 12028.5 to require law 
enforcement officers to take temporary custody of any firearm or other deadly weapon 11 at a 
domestic violence12 scene involving a threat to human life or a physical assault. Section 12028.5 
also includes definitions of domestic violence and abuse, and specifies a procedure for making 
the firearm or other deadly weapon available to the owner, or disposing of it. 

Statutes 2002, chapter833 was double joined .to Statutes. 2002, chapter 830, but only chapter 
833 amended section 12028.5 because it was chaptered last. 13 This amendment to section 
12028.5 pled by claimant adds "other lawful searches" (to preexisting plain sight or consensual 
search) during which law enforcement officers must cmifiscate firearms or other deadly weapons 
at the scene of a domestic violence incident. The amendment requires including on the receipt 
for the confiscated fuearn':! or weapon ''the time limit for recovery as required by this section." 14 

It expands the maximum time the firearm or weapon can be held from 72 hours to five days (the 

7 Assembly Co1J?lllittee on Judiciary, Analysis of Asseni. Bill No. 403 (1999-2000 Reg. Sess.) as 
amended on March 18, 1999, page 2. 
8 Senate Committee on Public Safety, Analysis of Senate Bill No. 1265 (2001-2002 Reg. Sess.) 
as an1ended on April 2, 2002, page 4 . 

. 
9 Former Penal Code section 12028.5, subdivision (b) (Stats. 1984, ch. 901). 
10 

The definitions were amended by Statutes 1992, chapter 1136 and Statutes 1993, chapter 1098. 
These amendments were not pled by claimant, so staff makes no findings on them. 
11 

"Deadly weapon means any weapon, the possession or concealed carrying of which is 
prohibited by Section 12020." (Pen. Code,§ 12028.5, subd. (a)(3)). 
12 Penal Code section 12028.5, subdivision (b). 
13 Government Code section 9605. 
14 Penai Code section 12028.5, subdivision (b). 
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minimum time remained 48 hours). 15 It also lengthens the time local government has to file a 
petition to determine whether the firearm or weapon should be returned; extending it from 30 to 

· 60 days after the seizure, or from 60 to 90 days with extensioris. 16 In addition, the amendment 
lowered the standard of evidence needed to keep the firearm or weapon from being returned to 
the owner, from clear and convincing to a preponderance of evidence ''that the return of the 
firearm or other deadly weapon would result in endangering the victim or the person reporting 
the assault or threat. " 17 

· . 

The 2002 amendment also added a provision requiring the court to order returning the firearm or 
weapon to the owner, and to award reasonable attorney's fees to the prevailing party if there is a 
petition for a second hearing, "unless it is shown by clear and convincing evidence that the return 
of the firearm or other deadly weapon would result in endangering the victim or the person 
reporting the assault or threat." 18 

Prior Commission Decisions 

CSM 4222: in 1987, the Commission approved a test claim on Penal Code section 13730, as 
added by Statutes 1984, chapter 1609 (Domestic Violence Information). The parameters and 
guidelines for Domestic Violence Information authorize reimbursement for local law 
enforcement agencies for the "costs associated with the development of a Domestic Violence 
Incident Report form used to record and report domestic violence calls," and "for the writing of 
mandated reports which shall include domestic violence reports, incidents or crime reports 
directly related to the domestic violence incident." 

Beginning in fiscal year 1992-93, the Legislature suspended Penal Code section 13730 (as added 
by Stats. 1984, ch. 1609) pursuant to Government Code section 17581. Suspending a statute 
means the Legislature assigns a zero-dollar appropriation to the program and makes it optional. 

CSM 96-362-01: InFebruary 1998, the Commission considered a test claim on the 1995 
amendment to Penal Code section 13730 (Domestic Violence Training and Incident Reporting). 

In 1995, the Legislature amended Penal Code section 13730, subdivision (c) (Stats. 1995, ch. 
965) to require law enforcement agencies to include in the domestic violence incident report 
information relating to the use of alcohol or controlled substances by the alleged abuser, and any 
prior domestic violence responses to the same address. 

The Commission determined that the additional information on the domestic violence incident 
report was not mandated by the state because the suspension of the statute under Government 
Code section 17581 made the completion of the incident report optional, so the additional 
information under the test claim statute carne into play only after a local agency elected to 
complete the incident report. 

15 Ibid. 

16 Penal Code section 12028.5, subdivision (f). 
17 Ibid. 
18 Penal Code section 12028.5, subdivision G). 
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Based on the language of the suspension statute (Gov. Code, § 17581), the Commission 
determined, however, that during periods when the st<;tte operates without a budget, the original 
suspension of the mandate would not be in effect. Thus, for the periods when the state operates 
without a budget until the Budget Act is chaptered and makes the_ domestic violence incident 
reporting program optional under Government Code section 17581, the Commission determined 
the activities required by the 1995 amendment to Penal Code section 13 730 are reimbursable. 

In 1998, Government Code section 17581 was amended to close the gap and continue the 
suspension of programs during periods when the state operates without a budget. 19 The 
Domestic Violence Information and Incident Reporting program has been suspended in every 
Budget Act since 1992 except for 2003-2004?0 

99-TC-08: The current test claim was originally submitted as an amendment to (and severed 
from) test claim 99-TC-08, Crime Victims' Domestic Violence Incident Reports, which the 
Commission decided May 29, 2003 (corrected decision issued September 2003).21 The 
Commission found it had no jurisdiction over Penal Code section 13730 (Stats. 1984, ch. 1609, 
Stats. 1995, ch, 965) because it had already adjudi~ated the statute in CSM 4222, Domestic 
Violence Information, and in CSM 96:362-01, Domestic Violence Training and Incident 
Reporting The Commission also found that the mandate had been suspended by the Legislature 
every ~~ar since 1992-1993' making the activities discretionary on the part of local government. 

Also decided in 99-TC-08 was Family Code section 6228 (Stats. 1999, ch. 1 022), which the 
Commission found is a reimbursable mandate for storing domestic violence incident reports and 
face sheets for three years (Fam. Code,§ 6228, subd. (e)). The Commission also found that 
section 6228 does not mandate or require local law enforcement agencies to prepare a domestic 
violence incident report or a face sheet, and that other activities related to providing the incident 
reports to victims were already required under Government Code section. 6254 of the California 
Public ·Records Act, and were therefore not reimbursable. 

Test claim 99-TC-08 did not include Penal Code section 12028.5, which is part of this claim. 

19 Government Code section 17581, subdivision (a), nciw states the following: ''No local agency 
shall be required to implement or give effect to any statute or executive order, or portion thereof, 
during any fiscal year and-the for the period immediately following that fiscal year for which the 
Budget Acthas'not been enacted for the subsequent fiscal year .. . "(Emphasis added.) 
20 2006-2007 Budget Act (Stats. 2006, chs. 46 & 47) Item 8885-295-0001, Schedule (3) (aa); 
2005-2006 Budget Act (Stats. 2005, chs. 38 & 39) Item 8885-295-0001, Schedule (3) (hh); 2004-
2005 Budget Act (Stats. 2004, ch. 208) Item 9210-295-0001, Provision 3, Schedule (5); 2002-
2003 Budget Act (Stats. 2002, ch. 379), Item 9210-295-0001, Provision 3,' Schedule (8); 2001-
2002 Budget Act (Stats. 2001, ch. 1 06), Item 210-295-0001, Provision 3, Schedule (8); 2000-
2001 Budget Act (Stats. 2000, ch. 52), Item 210-295-0001, Provision 3, Schedule (8); 1999-2000 
Budget Act (Stats. 1999, ch. 50), Item 210-295-0001, Provision 2, Schedule (8). 

_ 
21 To avoid corifusing this test clailn with the original Crime Victims' Domestic Violence Incident 
Reports, this test claim is renamed Crime Victims' Domestic Violence Incident Reports II. 
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Claimant Position 

Claimant alleges that the test claim·statutes impose a reimbursable state mandate under article 
XJII B, section 6 of the California Constitution. Claimant requests reimbursement for local law 
enforcement agencies to do the following based on Statutes 2001, chapter 483 that added 
subdivision (c)(3) to Penal Code section 13730: 22 

1. When "necessary, for the protection of the peace officer or other persons present, to 
inquire of the victim, the aileged abuser or both, whether a firearm or other deadly 
weapon was present at the location." 

2. · To report if an inquiry was made "whether a firearm or other deadly weapon was present 
at the location, and, if there is an inquiry, whether the inquiry disclosed the presence of a 
firearm or other deadly weapon." 

3. To confiscate "[a)ny firearm or other deadly weapon discovered by an officer at the scene 
of a domestic violence iri.cident ... pursuant to Section 12028 .5" 

Claimant requests reimbursement for local law enforcement agencies to do the following based 
on Pen.al Code section 12028.5?3 · 

1. A peace officer " ... shall take temporary custody of any firearm or other deadly weapon 
in plain sight or discovered pursuant to a consensual or other lawful search as necessary 
for the protection of the peace officer or other persons present."(§ 12028.5 (b).) 

2. "Upon taking custody of a firearm or other deadly weapon, the officer shall give the 
owner or person who possessed the firearm a receipt. The receipt shall describe the 
fire·arm or other deadly weapon and list any identification or serial number on the 
firearm. The receipt shall indicate where the firearm or other deadly weapon can be 
recovered, the time limit for recovery as required by this section, and the date after which 
the owner or possessor can recover the firearm or other deadly weapon. (§ 12028.5 (b).) 

3. The confiscated" ... firearm or other deadly weapon shall be held [not less than] 48 
hours." (§ 12028.5 (b).) 

4. "[T]he firearm or other deadly weapon shall be made available to the owner or person 
who was in lawful possession [as specified] 48 hours after the seizure or as soon 
thereafter as possible, but no later than 5 business days after the seizure." (§ 12028.5 
(b).) 

5 .. A "peace officer, as defined in subdivisions (a) and (b) of Section 830.32, who takes 
custody of a firearm or deadly weapon pursuant to this sectio'n shall deliver the firearm 
within 24 hours to the city police department or county sheriff's office in the jurisdiction 
where the college or school is located." (§ 12028.5 (c).) 

6. Any "firearm or other deadly weapon that has been taken into custody that has been 
stolen shall be restored to the lawful owner, as soon as its use for evidence has been 

22 Test Claim 02-TC-18, pages 2-3. 
23 Test Claim 02-TC-18, pages 7-10 
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served, upon his or her identification of the firearm or other deadly weapon and proof of 
ownership." (§ 12028.5 (d).) 

7. Any "firearm or other deadly weapon taken into custody and held by poHce, university 
police, or sheriff's department or by a marshal's office, by a peace officer of the 
Department of the California Highway Patrol, as defined ... for longer than 12 months· 
and not recovered by the owner or person who has lawful possession at the time it was 
taken into custody, shall be considered a nuisance and sold or destroyed as provided in 
subdivision (c) of Section 12028." (§ 12028.5 (e).) 

8. "In those cases in which a law enforcement agency has reasonable cause to believe that 
the return of a fireaim or other deadly weapon would be likely to result in endangering 
the victim or the person reporting the assault or threat, the agency shall advise the owner 
of the firearm or other deadly weapon, and within 60 days of the date of seizure, initiate a 
petition in superior court to determine if the firearm or other deadly weapon should be 
returned." (§ 12028.5 (f).) 

9. "The law enforcement agency shall inform the owner or person who had lawful 
possession of the firearm or other deadly weapon, at the person's last known address by 
registered mail, return receipt requested, that he or she has 30 days from the date of 
receipt of the notice to respond to the court clerk to conf= his or her desire for a 
hearing, and that the failure to respond shall result in a default order forfeiting the 
confiscated firearm or other deadly weapon. For the purposes of this subdivision, the 
person's last known address shall be presumed to be the address provided to the law 
enforcement officer by that person at the time of the family violence incident. In the 
event the person whose firearm or other deadly weapon was seized does not reside at the 
last address provided to the agency, the agency shall make a diligent, good faith effort to 
learn the whereabouts of the person and to comply with these notification requirements." 
(§ 12028.5 (g).) 

10. Local law enforcement agencies and the district attorney shall participate in hearings " ... 
if the person requests a hearing" in which case, " ... the court clerk shall set a hearing no 
later than 30 days from receipt of that request. The court clerk shall notify the person, the 
law enforcement agency involved, and the district attorney of the date, time, and place of 
the hearing. Unless it is shown by a preponderance of the evidence that the return of the 
firearm or other deadly weapon would result in endangering the victim or the person 
reporting. the assault or threat, the court shall order the return of the firearm or other 

. deadly weapon and shall award reasonable attorney's fees to the prevailing party." 
(§ 12028.5 (h).) 

11. Local law enforcement agencies and the diStrict attorney shall participate in hearings 
" ... [i]f there is a petition for a second hearing, and, " ... unless it is shown by clear and 
convincing evidence that the return ofthe firearm or other.deadly weapon would result in 
endangering the victim or the person reporting the assault or threat," the duty of local law 
enforcement agencies to " ... return of the firearm or other deadly weapon" and, as 
specified, pay" ... reasonable attorney's fees to the prevailing party." (§ 12028.5 (j).) 

02-TC-18, Crime Victims' Domestic Violence Incident Reports 11 
Draft Staff Analysis 

227 



Claimant also requests reimbursement for local law enforcement agencies to, based on Family 
Code section 6228, to prepare and provide domestic violence incident reports for the 
"representatives" of domestic violence victims, as provided in statute.24 

Claimant alleges that the duty to provide requested domestic violence incident reports and face 
sheets to victims and their representatives under Family Code section 6228 is not excused even if 
the general duty to prepare such reports and face sheets under Statutes 1984, chapter 1609 is 
made'optional by the Legislature's suspension of the mandate pursuant to Government Code 
section 17581. Claimant submits that it has no reasonable alternative but to prepare the incident 
report or face sheet. 

Claimant also submitted a declaration that it will incur "coSts well in excess of$1,000 during the 
2002-03 fiscal year to implement" the test claim statutes.25 Another declaration includes the 
time required for the alleged activities: "on average, an additional 5'minutes to inquire of the · 
victim whether a firearm or other deadly weapon is present, an additional 30 minutes to search 
for and obtain the weapon; an additional 5 minutes to report the results, and, where the weapon is 
confiscated pursuant to Penal Code Section 12028.5, an additional90 minutes to perform" the 
duties listed in nos.1-11 above.26 

· 

State Agency Positions 

No state agencies submitted comments on this test claim. 

Discussion 

The courts have found that article XIII B, section 6 of the California Constitution27 reco~es 
the state constitutional restrictions on the powers oflocal government to tax and spend? "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 

24 Test Claim 02-TC-18,pages 10-12. 
25 Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 1; Exhibit 9, Declaration 
of Wendy Watanabe,- page 1. 
26 Test Claim 02.-TC-18, Exhibit 8, Declaration of Bernice Abram, page 2; Exhibit 9, Declaration 
of Wendy Watanabe, page 2. · 
27 Article XIII B, section 6, subdivision (a), (as amended in Nov. 2004) provides: 

(a) Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a 
subvention offullds to reimburse that local government for the costs of the 
program or increased level of service, except that the Legislature may, but need· 
not, provide a subvention of funds for the following mandates: (1) Legislative 
mandates requested by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates 
enacted prior to January 1, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975. 

28 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727, 735. 
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governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose."29 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task~30 . 

In addition, the required activity or task must be new, constituting a "new pro~am," or it must 
create a "higher level of service" over the previously required level of service. 1 

· 

The courts have defmed a "program".subject to article XIII B, section 6, ofthe California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.32 To determine if the . 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the le~al requirements in effect immediately. before the enactment of the test claim 
legislation. 3 A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public."34 

. · 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state. 35 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article :xrn B, section 6.36 In malcing its 
decisions, the Commission must strictly construe article :xrn B, section 6 and not apply it as an 

29 County of San Diego v. State of California (County of San Diego)(1997) 15 Cal.4th 68, 81. 
30 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 
31 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
32 

San Diego Unified School Dis/., supra, 33 Cal .4th 859, 874, (r~affuming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal. 3d 46, 56; Lucia Mar, suprr:z, 44 
Cal.3d 830, 835.) 
33 

San Diego Unified School Dist., supra, 33 Ca1.4th 859, 878; Lucia Mar, supra, 44 Ca1.3d 830, 
835. 
34 San Diego Unified School Dist., s~pra, 33 Cal.4th 859, 878. 
35 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
36 

Kin[(IIA, v. State of California (1991) 54 Ca1.3d 326, 331-334; Government Code sections 
17551, 17552. 
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"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities:"37 

· .. 

Issue 1: Does Penal Code section 13730, as amended by Statutes 2001, chapter 483, 
constitute a reimbursable state-mandated program? 

Section 13730 requires local law enforcement agencies to develop and complete incident report 
forms for all domestic violence calls. As stated in subdivision (c) "In all incidents of domestic 
violence, a report shall be written and shall he identified on the face of the report as a domestic 
violence incident.". [Emphasis added.] The report is required to include notations of officer 
observations regarding (in subd. (c)(1)) whether the alleged abuser was under the influence of 
alcohol or a controlled substance, and (in subd. (c)(2)) whether any law enforcement agency had 
previously responded to a domestic violence call at the same address involving the same alleged 
abuser or victim . 

. It was amended (Stats. 2001, ch. 483) in subdivision (c)(3) to add the following to the form: 

A notation of whether the officer or officers who responded to the domestic 
violence call found it necessary, for the protection of the peace officer or other 
persons present, to inquire of the victim, the alleged abuser, or both, whether a 
firearm or other deadly weapon was present at the location, and, if there is an 
inquiry, whether that inquiry disclosed the presence of a firearm or other deadly 
weapon. Any fuearm.or other deadly weapon discovered by an officer at the 
scene of a domestic violence incident shall be subject to confiscation pilrsuant to 
Section 12028.5. · 

Read together, the plain language of subdivisions (c) and (c) (3) requires local law enforcement 
agencies to include this firearm information on the domestic violence incident report form. 
Moreover, it constitutes a program within the meaning of article XIII B, section 6 because it 
carries out the governmental function of providing a service to the public38 by adding . 
information to the domestic violence incident report forni. It is also an activity that is unique to 
local government . 

. For a statute that had not been SuSpended by the Legislature, the above criteria would be enough 
to determine that the 2001 amendment is a state mandate subject to article XIII B, section 6. ·The 
1984 version of section 13730 (Stats. 1984, ch. 1609) however, has been suspended by the 
Legislature. Thus, the issue is whether the 2001 requirement to include firearm and weapon 
information on the domestic violence incident form is a state mandate in light of the 
Legislature's annual budget-act suspension of Statutes 1984, chapter 1609. 

The 1984 version of section 13730, subdivision (c), includes the following sentence: "In all 
incidents of domestic violence, a report shall be written and shall be thus identified on the face of 
the report as a domestic violence incident." This was determined to be a reimbursable activity in 
the Commission's decision CSM 4222, as discussed above. 

37 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
38 County of Los Angeles, supra, 43 Cal.3d 46, 56. 
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As provided in Government Code section 17581, subdivisions (a) and (b), before suspending a 
statute, tl1e following criteria must be met: 

(a) No local agency shall be required to implement or give effect to any statute or 
executive order, or portion thereof, during aiJ.y: fiscal year· and for the period 
immediately following that fiscal year for which the Budget Act has not been 
enacted for the subsequent fiscal year if all of the following apply: 

( 1) The statute or executive order, or portion thereof, has been determined by the 
Legislature, the commission, or any court to mandate a new program or higher 
level of service requiring reimbursement of local agencies pursuant to Section 6 
of Article XIllB of the California Constitution. 

(2) The statute or executive order, or portion thereof, or the commission's test 
claim number, has been specifically identified by the Legislature in the Budget 
Act for the fiscal year as being one for which reimbursement is not provided for 
that fiscal year. 

(b) Notwithstanding any other provision of law, if a local agency elects to 
implement or give effect to a statute or executive order described in subdivision 
(a), the local agency may assess fees to persons or entities which benefit from ilie 
statute or executi'\le order. Any fee assessed pursuant to this subdivision shall not 
exceed ilie costs reasonably borne by the local agency. 

The requirement in subdivision (c) of section 13730 has been suspended each year, 39 except for 
fiscal year 2003-2004,40 since fiscal year 1992-1993. The Legislature specifically identified 
Statutes 1984, chapter 1609 in ilie Budget Act and assigned a zero dollar appropriation to it. By 
suspending Statutes 1984, chapter 1609, the Legislature made preparing the written domestic . 
violence incident report form an optional activity for local government. · 

Statutes 1993, chapter 1230 added the following to subdivision (a) of section 13730: "All 
domestic violence related calls for assistance shall be supported with a written incident report, as 
described in subdivision (c), identifying the domestic violence incident." This 1993 amendment 
has never been determined by the Legislature, fue Commission, or any court to mandate a new 
program or higher level of service requiring local agency reimbursement, as required by 
Government Code section 17581. In sum, fue 1993"amendment is not eligible for suspension. 

39 2006-2007 Budget Act (Stats. 2006, chs. 46 & 47) Item 8885-295-0001, Schedule (3) (aa); 
2005-2006 Budget Act (Stats. 2005, chs. 38 & 39) Item 8885-295-0001, Schedule (3) (hh); 2004-
2005 Budget Act (Stats. 2004, ch. 208) Item 9210-295-0001, Provision 3, Schedule (5); 2002-
2003 Budget Act (Stats. 2002, ch. 379), Item 9210-295-0001, Provision 3, Schedule (8); 2001-
2002 Budget Act (Stats. 2001, ch. 1 06), Item 210-295-0001, Provision 3, Schedule (8); 2000-
2001 Budget Act (Stats. 2000, ch. 52), Item 210-295-0001, Provision 3, Schedule (8); 1999-2000 
Budget Act (Stats. 1999, ch. 50), Item 210-295-0001, Provision 2, Schedule (8). 
40 2003-2004 Budget Act (Stats. 2003, ch. 157) Final Change Boolc, p.655, Item 9210-295-0001, 
Provision 3. 
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This means, in essence, that the provisions of subdivision (c) in section 13 730, when suspended 
by the Budget Act, are permissive, but the plain language of the 1993 amendment requires a 
written incident report for all domestic violence calls for assistance in subdivision (a). ·when 
statutory provisions conflict in this way, the Commission, like a court, relies on the following 
rule of statutory construction: "[W]hen two laws, upon the same subject, Eassed at different 
times, are inconsistent with each other, the one last.passed must prevail." 1 Accordingly, the 
1993 amendment to subdivision (a) prevails over the suspension of subdivision (c). 42 Thus, 
preexisting law requires that every domestic violence related call for assistance be supported 
with a written domestic violence incident report. Consequently, staff :finds that including the 
firearm and weapon information iii the domestic violence incident report form, as reqUired by the 
2001 amendment to Penal Code section 13730, subdivision (c), is state-mandated. 

The m!xt issue is whether the provision in subdivision (c)(3) is a new program or higher level of 
service. To determine this, the test claim statute is compared to the legal requirements in effect 
immediately before enacting the test claim statute.43 

Although preexisting law required filing an incident report for all domestic violence incident­
related calls, as discussed above, preexisting law did not require the incident report to contain the 
following: 

A notation of whether the officer or officers who responded to the domestic 
violence call found it necessary, for the protection of the peace officer or other 
persons present, to inquire of the victim, the .alleged abuser, or both, whether a 
firearm or other deadly weapon was present at the location, and, if there is an 
inquiry, whether that inquiry disClosed the presence of a firearm or other deadly 
weapon. (Pen. Code, § 13730, subd. (c)(3).) 

Therefore, staff finds that the following is a new program or higher level of serviee within the 
meaning of article XITI B, section 6: including on the domestic violence incident report form a 
notation of whether the officer who responded to the domestic violence call found it necessary, 
for the protection of the peace officer or other persons present, to inquire of the victim, the 
alleged abuser, or both, whether a firearm or other deadly weapon was present at the location, 
and if there is an inquiry, whether that inquiry disclosed the presence of a firearm or other deadly 
weapon. 

The final issue is whether the 2001 amendmentto section 13730 imposes costs mandated by the 
state,44 and whether any statutory· exceptions listed in Government Code section 17556 apply to 
the claim·. Government Code section 17514 defines "cost mandated by the state" as follows: 

41 People v. Kuhn (1963) 216 Cal.App.2d 695, 700. 
42 This does not mean that the suspensions in the Budget Acts are idle acts of the Legislature, 
since there were other findings in the Commission's decision (CSM 4222) that are suspended. 

43 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
44 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 
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[A)ny increased costs which a local agency or school district is required to mcur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January 1; 197 5, 
which mandates a new program or higher level of service of an existing program 
within the meaning of Section 6 of Article XIII B of the California Constitution. 

In the test claim exhibits,45 claimant declares that it will incur costs in excess of $1,000 during 
the 2002-2003 fiscal year to implement the claim statutes.46 Therefore, staff fmds that section 
13730, subdivision (c)(3) (Stats. 2001, ch. 483) imposes costs mandated by the state within the 
meaning of Government Code section 17514, and that no exceptions to reimbursement in 
Government Code section 17556 apply. 

All the elements having been met, staff finds that Penal Code'section 13730, as amended (by 
Stats. 2001, ch. 483), is a reimbursable state-mandated program within the meaning of article 
XIII B, section 6 and Government Code section 17514, for all domestic violence-related calls for 
assistance, to include the following on the domestic violence incident report: A notation of 
whether the officer or officers who responded to the domestic violence call found it necessary, 
for the protection of the peace officer or other persons present, to inquire of the victim, the 
alleged abuser, or both, whether a firearm or other deadly weapon was present ·at the location, 
and, if there is an inquiry, whether that inquiry disclosed the presence ofa frre8rm or other 
deadly weapon. 

Issue 2: Does Family Code section 6228, as amended by Statutes 2002, chapter 377, 
constitute a reimbursable state-mandated program? 

Family Code section ·6228 requires the local law enforcement agency to provide, without 
charging a fee, one copy of a domestic violence incident report face sheet, or one copy of a 
domestic violence incident report, or both, to a victim of domestic violence. The test claim 
statute amended this section to also require providing a copy to the victim's representative if the 
victim is deceased. The victim representative is defined as any of the following: 

(A) The surviving spouse. 
(B) A surviving child ofthe decedent who has attained 18 years of age. 
(C) A domestic partner, as defined in subdivision (a) of Section 297. 
(D) A surviving parent of the decedent. 
(E) A surviving adult relative. 
(F) The public administrator if one has been appointed. 

Claimant alleges that section 6228 requires law enforcement agencies to prepare the incident 
report or face sheet. 

The plain language of Family Code section 6228, however, does not mandate orrequire local 
law enforcement agencies to prepare a domestic violence incident report or a face sheet. Rather, 
the express language states that local law enforcement agencies "shall provide, without charging 

45 Test Claim 02-TC-18, Exhibit 8, declaration ofBernice K. Abram, and Exhibit 9, declaration 
of Wendy Watanabe. 
46 Government Code section 17564. 
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a fee, one copy of all domestic violence incident report face sheets; one copy of all domestic 
violence incident reports, or both, to a victim of domestic violence, or to his or her representative 
if the victim is deceased, as defmeci in subdivision (g), upon request." (Emphasis added.) 

Therefore, staff fmds that Family Code section 6228 is a stat~ mandate for a local law 
enforcement agency to provide upon request, without charging a fee, one copy of the domestic· 
violence incident report face sheet, or one copy of the domestic· violence incident report, or both, 
to the victim's representative, as defined, if the victim is deceased . 

. Doing so, however, is not a new program or higher level of service. 

The Public Records Act, in Government Code section 6254, subdivision (f) requires giving a 
copy of a police report ''to the victim of an incident or an authorized representative thereof ... " 
[Emphasis added.] And one California appellate court held, with respect to records oflaw 
enforcement investigations, that "While the general public is denied access to this information 
such is not true with respect to farties involved in the incident or· others who have a proper 
interest in the subject matter."4 

. .· · 

Moreover, subdivision (f) of Government Code section 6254 requires the following: 

[S]tate and local law enforcement agencies shall make public the following 
information, except to the extent that disclosure of a particular item of 
information would endanger the safety of a person involved in an investigation or 
would endanger the successful completion of the investigation or a related 
investigation: 

(1) The full name, current address, and occupation of every individual arrested by 
the agency, the individual's physical description ... , the time and date of arrest, 
the time and date of booking, the location of the arrest, the factual circumstances 
surrounding the arrest, ... all charges the individual is being held upon .... 

(2) Subject to the restrictions imposed by Section 841.5 of the Penal Code, the 
time, substance, and location of all complaints or requests for assistance received 
by an agency and the time and nature of the response thereto, including, to the 
extent the information regarding crimes alleged or committed or any other 
incident investigated is recorded, the time, date, and location of occurrence, ..... 

Because preexisting Government Code section 6254, subdivision (f), requires releaiing the same 
information as the domestic violence incident report to persons who would be authorized 
representatives, staff fmds that providing the report or face sheet to the authorized victim 
representative (as required by Fam. Code, § 6228) is not a new program or higher level of 
service within the meaning of article XIII B, section 6. 

Family Code section 6228 differs from the Public Records Act in one major aspect. Under the 
Public Records Act, local governments may charge a fee to recover the costs of making the 
police report information available, whereas the test claim statute prohibits charging a fee for the 
information. increased costs alone, however, without the test claim statute mandating a new 

47 Vallejos v. California Highway Patrol (1979) 89 Cal.App.3d 781, 786. 
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program or higher level.of service to the public does not require reimbursement under article 
Xlll B, section 6.48 

Accordingly, stafffmds that Family Code section 6228 (Stats. 2002, ch. 377) does not constitute 
a new program or higher level of service for a local law enforcement agency to provide, without 
charging a fee, one copy of the domestic violence incident report face sheet, or one copy of the 
domestic violence incident report, or both, to the victim's representative, as defined, if the victim 
is deceased. · 

Therefore, staff fmds that that Family Code section 6228, as amended (Stats. 2002, ch. 3 77) is 
not a reimbursable state mandated program within the meaning of article XIII B, section 6 and 
Government Code section 17514. 

ISsue 3: Does Penal Code section 12028.5 constitute a reimbursable state-mandated 
program? 

This section describes the procedure for a law enforcement officer to confiscate a firearm or 
other deadly weapon at the scene of a domestic violence incident "involving a threat to human 
life or a physical assault"49 and describes the procedure for the destruction or return of the 
weapon. Although Section 12028.5 has been amended almost annually since 1984,50 claimant 
pled only the 1984 version (Stats. 1984, ch. 90 I), and the 2002 amendment (Stats. 2002, chs. 830 
& 833), so this analysis is limited to only those two versions.ofthe statute. 51 

. . 

The 1999 amendment (Stats. 1999, ch. 662) to section 12028.5 stands out because it changed the 
"may take temporary custody" phrase in subdivision (b) to "shall take temporary custody." But 
because neither the 1999 amendment, nor any of the others before 2002 were pled by claimant, 
staff makes no fmdings on them. 

A. Does Penal Code section 12028.5 (Stats. 1984. ch. 901) impose a state-mandated 
program? 

As originally enacted in 1984, section 12028.5 read as follows: 

48 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877. Kern High School Dist., supra, 
30 Cal.4th 727,735. 
49 Penal Code section 12028.5, subdivision (b). 
50 Statutes 1985, chapter 311, Statutes 1987, chapters 131 & 1362, Statutes 1989, chapters 850 
& 1165, Statutes 1990, chapter.l695, Statutes 1991, chapter 866, Statutes 1992, chapters 163 
& 1136, Statutes 1993, chapters 219 & 1098, Statutes 1994, chapters 871 & 872, Statutes 1996, 
chapter 305, Statutes 1998, chapter 606, Statutes 1999, chapters 659 & 662, Statutes2000, 
chapter 254. 
51 

Subdivision (c) of section 12028.5 (as amended by Stats. 1999, ch. 659) requires a community 
college or school district peace officer who takes custody of a firearm or deadly weapon pursuant 
to this section to deliver it within 24 hours to the city police department or county sheriffs office 
in the jurisdiction where the college or school is located. Because there is no community college 
or school district claimant in this test claim, staff does not discuss and makes no finding on this 
provision in subdivision (c). 
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(a) As used in this section, the following words have the following meanings:f52j 

(1) "Abuse" means intentionally or recklessly causing or attempting to cause 
bodily injury, or placing another person in reasonable apprehension of imminent 
serious bodily injury to himself, herself, or another. 

(2) "Domestic Violence" is abuse perpetrated against a family or household 
member. 

(3) "Family or household member" means a spouse, former spouse, parent, child, 
any other person related by consanguinity or affinity within the second degree, or 
any other person who regularly resides in the household, or who, within the last 
six months, regularly resided in the household. 

(b) A sheriff, undersheriff, deputy sheriff, or police officer of a city at the scene of 
a domestic violence incident involving a threat to human life or a physical assault 

· may take temporary custody of any firearm described in Section 12001 in plain 
sight or discovered pursuant to a consensual search as necessary for the protection 
of the peace officer or other persons present. Upon taking custody of a firearm, 
the officer: shall give the owner or person who possessed the fuearm a receipt. 
The receipt shall describe the fuearm and identification or serial number on the 
fuearm. The receipt shall indicate where the fuearm can be recovered and the 
date after which the owner or possessor can recover the fuearrn. No fuearm shall 
be held less than 48 hours. If a fuearm is not retained for use as evidence related 
to criminal charges brought as a result of the domestic violence incident or is not 
retained because it was illegally possessed, the firearm shall be made available to 
·the owner or person who was in lawful possession 48 hours after the seizure or as 
soon thereafter as possible, but no later than 72 hours after the seizure. [Emphasis 
added.] · · 

(c) Any fuearm which has been taken into custody which has been stolen shall be 
restored to the lawful 'owner, as soon as its use for evidence has been served, upon 
his or her identification of the fuearm and proof of ownership. 

(d) Any fuearrn taken into custody and held by a police or sheriff's department 
for longer than 12 months and not recovered by the.owner or person who has 
lawful possession at the time it was taken into custody, shall be considered a 
nuisance and sold or destroyed as provided in subdivision (c) of Section 12028. 

Because the plain language in subdivision (b) of the 1984 version is permissive as to taking 
custody of the firearm, stafffmds that local agencies are not legally compelled to tal<e custody of 
a firearm at the scene of a domestic violence incident involving a threat to human life or a 
physical assault. Staff also finds that that local agencies are not practically compelled to take 
custody of a fuearm under those circumstances. The statute on its face does not impose "certain 

52 The definitions were amended by Statutes 1992, chapter 1136 and Statutes 1993, chapter 1098. 
Staff makes no findings on those amendments. 
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and severe penalties such as double taxation or other draconian consequen~es"53 for not 
confiscating the firearm. And there is no evidence in the record that local agencies are. 
practically compelled to confiscate the fuearm. Rather, under the 1984 statute, taking a fuearm 
at the scene of a domestic violence incident was a policy decision of the local agency. 
Therefore, staff finds that confiscating the fuearm under the circumstances described in 
subdivision (b) ofsectlon 12028.5 (Stats. 1984, ch. 901) is not a state mandate. 

As to th~ remaining downstream activities in the 1984 statute, the issue is whether they are state 
mandated (e.g., giving a receipt, holding the weapon for 48 to 72 hours, returning it to the owner 
if stolen, and fmal disposal if unclaimed) if the triggering event is not state mandated. 

In the Kern High School Dist. case, 54 the California Supreme Court considered whether school 
districts have a right to reimbursement for costs in complying with statutory notice and agenda · 
requirements for various education-related programs that·are funded by the state and federal 
government. The court held that in eight of the nine programs at issue, the claimants were not 
entitled to reimbursement for notice and agenda costs because district participation in the 
underlying program was voluntary. As the court stated, "if a school district elects to participate 
in or continue participation in any underlying voluntary education-related funded program, the 
district's obligation to comply with the notice and agenda requirement related to that program 
does not constitute a reimbursable mandate."55 

· . 

Therefore, based on the plain language of the statute and the reasoning in Kern High School 
Dist., sta:fffmds that there is no legal compulsion in section 12028.5, as added by Statutes 1984, 
chapter 901, for law enforcement officer to perform the downstream activities related to 
confiscating a fuearm at a domestic violence scene· (e.g., giving a receipt, holding the weapon for 
48 to 72 hours, returning it to the owner if stolen, and final disposal if unclaimed). Absent any 
evidence in the record, staff also finds that there is no practical compulsion to perform these 
activities. Therefore, staff finds that section 12028.5, as added by Statutes 1984, chapter 901, is 
not a state-mandated program within the meaning of article XIII B, section 6 of the California 
Constitution. 

B. Does Penal Code section 12028.5 (Stats. 2002. ch. 833) imnose a state-mandated new 
program or higher level of service? · 

We begin by summarizing the 2002 amendments to section 12028.5 (Stats. 2002, ch. 833, § 1.5). 
Subdivision (b) was amended as follows: 

[Law enforcement officers] shall take temporary custody of any fuearm or other 
deadly weapon in plain sight or discovered pursuant to a consensual or other 
liD:Yful search as necessary for the protection of the peace officer or otl1er persons 
present Upon taking custody of a firearm, the officer shall give the owner or 

53 Kern High School Dist., supra, 30 Cal.4th 727, 751. In another part of the opinion, the court 
stated an example of practical compulsion as a substantial penalty (independent of the program 
funds at issue) for not complying with the statute. (Id. at p. 731). 

54 Id.. 

55 !d. at page 743. Emphasis in original. 
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person who possessed the firearm a receipt. The receipt shall describe the firearm 
and identification or serial number on the firearm. The receipt shall indicate 
where the firearm can be recovered. and the time limit for recovery as required by 
-this section. and the date after which the owner or possessor can recover the 
firearm. No firearm or other deadly weapon shall be held less than 48 hours. 
Except as provided in subdivision ffi, if a firearm or other deadly weapon is not 
retained for use as evidence related to criminal charges brought as a result of the 
domestic violence incident or is not retained because it was illegally possessed, 
the firearm or other deadly weapon shall be made available to the owner or person 
who was in lawful possession 48 hours after the seizure or as'soon thereafter as 
possible, but no later than 72 hems 5 business· days after the seizure. In any civil 
action or proceeding for the return of firearms or ammunition or other deadly 
weapon seized by any state or local law enforcement agency and not returned 
within 72 hoW'S 5 business days following the initial seizure, except as provided 
in subdivision@, the court shall allow reasonable attorney's fees to the 
prevailing party. 

Subdivision (f) was amended to extend law enforcement deadlines as follows: 

In those cases where in which a law enforcement agency has reasonable cause to. 
believe that the return of a firearm or other deadly weapon would be likely to 
result in endangering the victim or the person reporting the assault or threat, the 
agency shall advise the owner of the firearm or other deadly weapon, and within 
~ 60 days of the date of seizure, initiate a petition in superior court to determine 
if the firearm or other deadly weapon should be returned. The law enforcement 
agency may make an ex parte application stating good cause for an order 
extending the time to file a petition. Including any extension oftime granted in 
response to an ex parte request, a petition must be filed within -6e .2.Q days of the 
date of seizure of the firearm or other deadly weapon 

Subdivision (h) was amended to lower the standard of proof required to prevent owners from 
recovering their·firearms or weaporis, as follows: 

If the person requests a hearing, the court clerk shall set a hearing no later than 30 
days from n!ceipt of that request. The court clerk shall notify the person, the law 
enforcement agency involved, and the district attorney of the date, time, and place 
of the hearing. Unless it is shown by clear and eonvinemg a pnwonderance of the 
evidence that the return of the firearm or other deadly weapon would result in 
endangering the victim or the person reporting the assault or threat, the court shall 
order the return of the firearm or other deadly weapon and shall award reasonable 
attorney's fees to the prevailing party. 

Subdivision G) authorizes the person to petition the court a second time if the court does not 
order the return of the· firearm or other deadly weapon to the owner or person who had lawful 
possession. The 2002 amendment added the following: 

If, at the hearing, the court does not order the return of the firearm or other deadly 
·weapon to the owner or person who had lawful possession, that person may 
petition the court for a second hearing within 12 months from the date of the 
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initial hearing. If there is a petition for a second hearing. unless it is shown by 
clear and convincing evidence that the return of the firearm or other deadly 
weapon would result in endangering the victim or the person reporting the assault 
or threat. the court shall order the return of the fuearrn or other deadly weapon 
and shall award reasonable attorney's fees to the prevailing partv. If the owner or 
person who had lawful possession does not petition the court within this 12-month 
period for a second hearing or is unsuccessful at the second hearing in gaining 
return of the firearm or other deadly weapon, the firearm or other deadly weapon 
may be disposed of as provided in Section 12028. 

As a preliminary matter, staff finds that section i 2028.5 constitutes a program within the 
meiming of article XIII B, section 6 because the firearm or weapon confiscation is a 
governmental service to the public, in that it is done "as necessary for the protection of the peace 
officer or other persons present."56 

1. Firearms or other deadlv weapons taken in plain sight or during a consensual search 

Amending the receipt for confiscated weapon: Penal Code section 12028.5, subdivision (b) 
requires law enforcement, on talang custody of the fuearm or other deadly weapon at the scene 
of a domestic violence incident, to give the owner or person in possession a receipt. The receipt 
describes the firearm or deadly weapon and lists any identification or serial number on the 
fuearrn, and indicates where ihe fuearm or weapon can be recovered, and the date after which 
the owner or possessor can recover it (Pen. Code, § 12028.5, subd. (b)). The 2002 amendment 
requires the receipt to include information regarding "the time limit for recovery as required by 
this section." · · · · 

Adding ''the time limit for recovery as required by this section" to the information on the receipt 
is a new requirement. As such, staff finds that this is a state mandate, and a new program or 
higher level of service for law enforcement to make a one-time amendment to the receipt to 
include tllis information for a firearm or other deadly weapon confiscated at the scene of a 
domestic violence incident. (Pen. Code,§ 12028.5, subd. (b), Stats. 2002, ch. 833.)). 

Extending the period to make the fuearm or weapon available after seizure: Subdivision (b) of 
section 12028.5 was amended further as follows: 

Except as provided in subdivision ffi, [571 if a firearm or other deadly weapon is 
not retained for use as evidence related to criminal charges brought as.a result of 
the domestic violence incident or is not retained because it was illegally 
possessed, the firearm or other deadly weapon shall be made available to the 
owner or person who was in lawful possession 48 hours after the seizure or as 

56 Penal Code section 12028.5, subdivision (b). 
57 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement 
agency to initiate a petition in superior court to determine if the fuearm or other deadly weapon 
should be returned in cases "in which a law enforcement agency has reasonable cause to believe 
that the return of a firearm or other deadly weapon would be likely to result in endangering the 
victim or the person reporting the assault or threat." This provision also requires notifying the 
owner. 
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soon thereafter as possible, but no later than 72 aeHrs 5 business days after the 
seizure. In any civil action or proceeding for the return offrrearms or ammunition 
or other deadly weapon seized by any state or local law enforcement agency and 
not returned within 72 aeHrs 5 business davs following the initial seizure, except 
as provided in subdivision@, the court shall allow reasonable attorney's fees to 
the prevailing party. 

Preexisting law (before the 2002 amendment) required making the frrearm or weapon available 
to the owner or person in lawful possession 48 hours after seizure or as soon thereafter as 
possible, but no later than 72 hours after the seizure. Staff finds that extending the period before 
a firearn1 or other deadly weapon may be made available from 72 hours to five business days 
does not mandate a new program or higher level of service. Although this may result in longer 
storage of the firearm or weapon, the storage is at the discretion of the local agency since nothing 
prevents making the firearm available within the 48 hours after seizure. Therefore, staff fmds 
that this amendment does not mandate a new activity on a local agency within the meaning of 
article Xlll B, section 6. . 

Extending the time to initiate a petition in court to determine if weapon should be returned: 
Subdivision (f) was amended by Statutes 2002, chapter 833 to extend law enforcement deadlines 
as follows: 

In those cases where in which a law enforcement agency has reasonable cause to 
believe that the return of a firearni or other deadly weapon would be likely to 
result in endangering the victim or the person reporting the assault or threat, the 
agency shall advise the owner of the firearm or other deadly weapon, and within 
3B 60 days of the date of seizure, initiate a petition in superior court to determine 
if the firearm or other deadly weapon should be returned. The law enforcement 
agency may make an ex parte application stating good cause for an order 
extending the tinle to me a petition. Including any extension of time granted in 
response to an ex parte request, a petition must be filed within -6G .2Q days of the 
date of seizure of the firearm or other deadly weapon. 

Staff finds that the 2002 amendment increasing the time from 30 to 60 days to initiate a petition., 
and from 60 to 90 days if the court grantS an extension to file the petition, does not mandate a 
new program or higher level of service because the amendment gives the local law enforcement 
agency more tinle than in preexisting law to initiate the petition, but does not require a new 
activity of a local agency. 

Lowering the standard of evidence to deny returning the fireann or weapon: Subdivision (h) of 
section 12028.5 was amended by the test claim statute to lower the standard of proof required to 
prevent owners from recovering their firearms or weapons, as follows: 

If the person requests a hearing, the court clerk shall set a hearing no later than 3 0 
days from receipt of that request. The court clerk shall notify the person, the law 
enforcement agency involved, and the district attorney of the date, time, and place 
of the bearing. Unless it is shown by eleM and etmvmei:ng a preponderance of the 
evidence that the return ofthe firearm or other deadly weapon would result in 
endangering the victim or the person reporting the assault or threat, the court shall 
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order the return of the firearm or other deadly weapon and shall award reasonable 
attorney's fees to the prevailing party. 

Stafffmds that the 2002 amendment does not mandate a new program or higher level of service. 
The amendment lowers the standard of proof from .clear and convincing to a preponderance of 
the evidence that the loc_al government is required to show in order to keep the firearm or 
weapon from being returned to the owner. This amendment does not, however, require a new 
activity of the local agency, or increase the level service for an existing activity. Therefore, staff 
fmds that the 2002 amendment to subdivision (h) that lowers the standard of proof does not 
mandate a new program or higher level of service. 

Petition for second hearing and attorney's fees: Subdivision U) states (with the 2002 amendments. 
shown) the following: 

If, at the hearing, the court does not order the return of the firearm or other deadly 
weapon to the owner or person who had lawful possession, that person may 

. petition the court for a second hearing within 12 months from the date of the 
initial hearing. If there is a petition for a second hearing, unless it is shown by 
clear and convincing evidence that the return of the firearm or other deadly 
weapon would result in endang:ering the victim or the person reporting the assault 
or threat. the court shall order the return of the frrearni or other deadly weapon . 
and shall award reasonable attomev's fees to the prevailing party. If the owner or 
person who had lawful possession does not petition the court within this 12-month 
period for a second· hearing or is unsuccessful at the second hearing in gaining 
return of the firearm or other deadly weapon, the frrearm or other deadly weapon 
may be disposed of as provided in Section 12028. 

Although this provision in subdivision G) does not expressly contain mandatory language, the 
local agency would have a duty to respond to the owner's petition to return the firearm or 
weapon if the facts present themselves. Subdivision (f) of section 12028.5 requires the local 
agency to file the petition to prevent the return ofthe firearm if"a law enforcement agency has 
reasonable cause to believe that the return of a firearm or other deadly weapon would be likely to 
result in endangering the victim or the person reporting the assault or threat." This statutory duty 
in (f) to keep the weapon from being returned to someone dangerous carries over to the petition 
for a second hearing in subdivision G). This is consistent with the general duty oflocallaw 
enforcement and district attorneys to protect the public. 58 Therefore, in cases where the frrearm 
or weapon owner petitions for a second hearing within 12 months of the date of the initial . 
hearing, staff finds that it is a state mandate for the local agency to show by clear and convincing 
evidence that the return of the frrearm or other deadly weapon would result in endangering the 
victim or the person reporting the assault or threat. 

As to attorney's fees, staff also finds that it is a mandate, since the court is required to impose 
them, and the local agency is required to pay them, if it does not prevail in keeping the firearm or 
other deadly weapon from being returned to the owner or person who was in lawful possession 

58 Fagan v. Superior Court (2003) 111 Cal.App.4th 607, 615. 
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after the second petition. Therefore, staff finds that paying the attorney's fees in subdivision G) 
to the prevailing party is a state mandate upon order of the court. 

Preexisting Jaw (before the 2002 amendment) authorizes the owner or person in possession to 
petition the court a second time for return of the firearm or·other deadly weapon. Preexisting law 
also authorizes local law enforcement to dispose of the fireami or other deiully weapon if the 
person does not petition the court or is unsuccessful at the second hearing in gaining the return of 
the firearm or other deadly weapon. Preexisting law did not, however, require a local 
government to show by clear and convincing evidence that the return of the firearm or other 

. deadly weapon would result in endangering the victim or the person reporting the assault or 
threat, nor did it require the local agency to pay attorney's fees on order of the court. Therefore, 
if the facts so dictate, staff finds that these activities are a riew program or higher level of service 
if there is a petition for a second hearing for firearms or other deadly weapons confiscated in 
plain sight or during a consensual search. . 

2. Firearms or other deadlv weapons taken during "other lawful searches" 

Firearm or weapon seizure: The 2002 amendment to section 12028.5 (Stats. 2002, ch. 833, § 1.5) 
adds the following underlined text to subdivision (b): 

[Law enforcement officers] shall take temporary custody of any firearm or other 
·deadly weapon in plain sight or discovered pursuant to a consensual or other 
lawful search as necessary for the protection of the peace officer or other persons 
present. 

Sponsored by the City of Santa Rosa, the legislative history -of this amendment indicates that its e 
purpose was "to add any "lawful" search to the existing "plain sight or consensual" search 
required in domestic violence circumstances for the mandated seizure of firearms and 
weapons."59 Adding "any lawful search" to the consensual or plain sight searches already in the 
statute means that firearm or weapon confiscation is now also required for searches incident to 
arrest, or of people the officer has legal cause to arrest, 60 or searches pursuant to a warrant, or 
searches based on statements of persons who do not have authority to consent but have indicated 
to law enforcement that a weapon is present at the scene.61 

Staff :finds that the plain language of this subdivision mandates a law enforcement officer at a 
domestic violence seen~ involving a threat to human life or a physical assault to talce temporary 
custody of any firearm or other deadly weapon during an "other lawful search" as necessary for 
the protection of the peace officer or other persons present (Pen. Code, § 12028.5, subd. (b)). 

Adding "or other lawful search" to subdivision (b)also creates a new program or higher level of 
service by increasing the quantity of searches during which taking temporary custody of the 
weapon is required. Adding "other lawful search" to the statute means that firearm or weapon 

59 Senate Committee on Public Safety, Analysis of Sen. Bill No. 1807 (2001-2002 Reg. Sess.) as 
introduced, page 2. 
60 Penal Code section 833. 
61 Senate Committee on Public Safety, Analysis of Sen. Bill No. 1807 (2001-2002 Reg. Sess.) as 
introduced, page 6. 
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confiscation is now also required for searches incident to arrest, or of people the officer has legal 
cause to arrest, 62 or searches pursuant to a warrant, or searches based on statements of persons 
who do not have authority to consent but have indicated to law enforcement that a weapon is 

. present at the scene. 63 
· 

Therefore, staff finds that Penal Code section 12028.5, subdivision (b), is a new program or 
higher level of service for law enforcement to take temporary custody of a firearm or other 
deadly weapon at a scene of domestic violence, as defmed in section 12028.5, subdivision (a), if . 
the fuearm or weapon is confiscated during an "other lawful search." 

Theremainder of the analysis of section i2028~5 is limited to conditions of"other lawful 
searches" which, for purposes of this analysis, is defined as searches that are not plain sight or 
consensual. 

Give receipt for confiscated weapon: The next activity in Penal Code section 12028.5, 
subdivision (b) is, upon taking ·custody of the firearm or deadly weapon at the scene of domestic 
violence, giving the owner or person in possession a receipt for the iteni. The receipt describes 
the firearm or deadly weapon and lists any identification or serial number on the fuearm, and 
indicates where the firearm or weapon can be recovered, the time limit for recovery, and the date 
after which the owner or possessor can recover it (Pen. Code,§ 12028.5, subd. (b)). Based on 
the plain language of this provision, staff finds that giving a receipt to the owner or person in 
lawful possession of the firearm or other deadly weapon,with contents as specified, is a state 
mandate. 

Preexisting law requires, when a weapon or personalJroperty is tal(en from an ~ested person, 
giving a receipt to the person for the property tal(en. . And there is a similar requirement for 
arrested persons for property alleged to have been stolen or embezzled.65 Although these statutes 
indicate that law enforcement officers have a longstanding duty to give a receipt to arrested 
persons for confiscated property, the receipt requirement for weapons taken at the scene of a 
domestic yjolence incident in the test claim statute is different in that mqre detail is required 
regarding the fuearm or other deadly weapon seized. 

Staff fmds that the entire content of the receipt is a new program or higher level of service for 
other lawful searches, because no confiscation or receipt was required for those searches under 
preexisting law. 

Therefore, staff finds that, upon tal(ffig custody of the firearm or other deadly weapon at the 
scene of domestic violence during any other lawful search, it is a new program or higher level of 
service to give the owner or person in possession a receipt for the fuearm or other deadly 
weapon. The receipt must contain a description of the fuearm or deadly weapon and list any 

62 Penal Code section 833. 
63 Senate Committee on Public Safety, Analysis of Sen. Bill No. 1807 (2001-2002 Reg. Sess.) as 
introduced, page 6. 
64 Penal Code section 4003. 
65 Penal Code section 1412. This apparently refers to property, alleged to have been stolen or 
embezzled (see Pen. Code, § 1407). 
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identification or serial number on the firearm, and must indicate where the firearm or weapon 
can be recovered, the time limit for recovery, and the date after which the owner or possessor can 
recover it. (Pen. Code,§ 12028.5, subd. (b)). · 

Hold and make firearm or weapon available to owner: Subdivision (b) requires local law 
enforcement to make the firearm or other deadly weapon available to the owner or person who 
was in lawful possession 48 hours after seizure or as soon as possible, but "no later than five 
business days" following the seizure (Pen. Code, § 12028.5, subd. (b)). Returning the firearm or 
weapon is not required if it is retained for use as evidence related to criminal charges as a result 
of domestic violence incident, or it is retained because it was illegally possessed, or if the law 
enforcement agency files a petition to prevent returning the firearm or weapon because the 
agency has reasonable cause to believe the return would endanger the victim or person reporting 
the assault. Staff finds that, based on the language in subdivision (b), it is a state mandate to 
mal(e the firearm or other deadly weapon available to the owner or person who was in lawful 
possession between 48 hours and five business days after the seizure. 

Preexisting law did not requiTe holding firearms or other deadly weapons for weapons seized 
under section 12028.5 during other lawful searches. 

Staff finds, therefore, it is a new program or higher level of service for local law enforcement, for 
firearms or other deadly weapons confiscated during any qther lawful search, to make the 
firearm or other deadly weapon available to the owner or person who was in lawful possession 
48 hours after seizure or as soon as possible, but no later than five business days following the 
seizure (Pen. Code, § 12028.5, subd. (b)). This finding does not apply if the firearm or other 
deadly weapon confiscated is retained for use as evidence related to criminal charges as a result e 
of domestic violence incident, or is retained because it was illegally possessed, or is retained 
because of a court petition filed pursuant to subdivision (f) of section 12028.5.66 

Return stolen firearm: Subdivision (d) of section 12028.5 requires any stolen firearm or other 
deadly weapon to be returned to its lawful owner, as s9on as its use for evidence has been served, 
upon proof of ownership. Staff finds that the plain language of subdivision (d) makes this 
provision a state mandate to return a stolen firearm. 

Preexisting law, in Penal Code sections 1407 and 1408, requires stolen property in the custody of 
a peace officer to be returned to its owner "on the application of the owner and on satisfactory 
proof of his ownership of the property." More specifically, preexisting Penal Code section 
12028, subdivisions (c) and (f) require returning a stolen frrearm to its owner. 

Because returning a stolen frrearm or weapon to its owner is a preexisting duty oflaw 
enforcement, regardless of the type of search under which it is confiscated, staff finds that 

66 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement 
agency to initiate a petition in superior court to determine if the firearm or other deadly weapon 
should be returned in cases "in which a law enforcement agency has reasonable cause to believe 
that the return of a frrearm or other deadly weapon would be likely to result in endangering the 
victim or the person reporting the assault or. threat." This provision also requires notifying the 
owner. 
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returning a stolen firearm or other deadly weapon to its owner is not a new program or higher 
level of service. 

Dispose of firearm or weapon: Subdivision (e) of Penal Code section 12028.5 requires: 

Any firearm or other deadly weapon taken into custody and held by ... [Jaw 
enforcement] for longer than 12 months and not recovered by the owner or person 
in lawful possession at the time it was taken into custody, shall be considered a 
nuisance and sold or destroyed as provided in subdivisio~ (c) of Section 12028.1671 
Firearms or other deadly weapons not recovered within 12 months due to an 
extended hearing process as provided in subdivision G), are not subject to 
destruction until the court issues a decision, and then only if the court does not 
order the return of the firearm or other deadly weapon to the owner. 

Staff finds that the plain language in the first sentence of subdivision (e) malces it a state mandate 
to sell or destroy a fuearm held for longer than 12 months as specified. The second sentence 
regarding firearms or weapons not recovered "due to an extended hearing process" prevent 
destruction of the firearm or weapon until the court issues a decision on a second petition to 
prevent the return of the firearm or other deadly weapon as specified in subdivision G). 
Subdivision G), as discussed below, authorizes destruction of the firearm or other deadly weapon 
after the petition process is complete and the court does not order the firearm or other deadly 
weapon returned to the owner or person in lawful possession. 

Preexisting law did not require firearms or other .deadly weapons confiscated, at the scene of a 
domestic violence incident involving a threat to human life or a physical assault, during any 
other lawful search, and held for 12 months, to be sold or destroyed as provided in subdivision 
(c) of section 12028. Therefore, staff finds that this activity is· a new program or higher level of 
service. 

Advise owner and petition court: Subdivision (f) of section 12028.5 states, 

ln those cases in which a law enforcement agency has reasonable cause to believe 
that the return of a firearm or other deadly weapon would be likely to result in 
endangering the victim or the person reporting the assault or threat, the agency 
shall advise the owner of the firearm or other deadly weapon, and within 60 days 
of the date of seizure, initiate a petition in .superior court to determine if the 
firearm or other deadly weapon should be returned. 

Because of the plain language of this subdivision, stafffmds that this is a state mandate to notify 
the owner and petition the court as specified if the agency has reasonable cause to believe that 
the return of the firearm or other deadly weapon would be lilcely to result in endangering the 
victim or the person reporting the assault or threat. 

67 Section 12028, subdivision (c) requires specified weapons to tie surrendered to Jaw 
enforcement and authorizes disposal of them by sale at public auction or (in subd. (d)) by 
destruction. 
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Preexisting law did not require this notice or court petition ill cases where a firearm or other 
deadly weapon was taken at the scene of a domestic violence illcident during an other laWful 
search. .·, ,_ .·. ,·. 

Therefore, stafffmds that it is a new progr~ or higher.~evel of s~rvice, for,frrearms pr other 
deadly weapons c<:mfiscateq;fll,lrin,g.any C?~yt: lawful s~arch, if j:he la\V ynforc~ent a~e;npy has . 
reasonable cause to pelieve tq~t,Jhe r.etprp o~ ·~·fir£~ or other de,~;~41Y. vy.e11p~n woul.<:i bf: likely to 
result ill endap.gerib.g tl;ltt.yictim_or.:tP.~,person r,eportillg the.assauj.t CJ.f.thr~a~ •. for. a)C)c~ law 
enforcement agel').cy tg, advi~~ !he_ owner pfthe fP'«arm or '?~~L?.~ad)y, .vveapo1;1, and witl;ti.nr60 
days of the date of s~~~. ( or,~O. clflys ,if Sf!. .eX1~~iop. is grap.ted) tq ~ti!lre a peti.tion:in superior 
court to determ,ine ifthe.pre~ or· other d~~cilY Wt<ap9n shm.tld be r~turned. 

Notify owner: Subdivision(g) ofSection 12028:5 reqiliies the·laweliforcementagencyto inform 
the1p,yvn.rr orp~r,~qp_whq;h!\g 1a~ P.2~~es~i9Q., pf~~ P{ear.m. or o,ffie,r.A~¢1~ 1\Ve_~;ipo~ !l~ :t;h_at . · 
person'sJ<llinfPOW-1 ~~c!fr,SS ~y rr~~_er~,CtffifW1 fettll]J~Cf::iJ?tfequ~SJ:~4 ffi~t h~ .. qr_sp,.~.~~.s 30 • . 
days fron1 ¢eo: pate, ()fr~.Y.e,ipt .gf~e Bptjp,e}q .resp9Jld t~tp.e C.Ourt <;le::r~ tq;,cp!lfir.m l:ii§,_q:r,h~r .. 
desire for a, ~~appg1 . aq~ tP,.attl;l~Ji¥!tll'.e}o r.esP.o.~4 shall;r.e;;,wt in ~Aefau}t ,pr~er fo!feifil?,g -:th~ 
confiscated firea,tm o,r, ;9t+\~r. 4t:l_~P:lc¥ w~apo~. :• T)l~ ag~ncy }~ .. ~s() z:~quire9; iftjle,p(:Z:~f?Jl "fl,J;o~e 
frre.¥,JD or o~~r::_9-e~<;l},y yv~(lPO:\}.:W~ ~eiZ<f4:d()~S not r~siqe; ~t-;ih~)IW): adgress,I?rov,id,~q to the; 

. agency,.tq.pla~'r.a. cijpge,J,l~1 goqd faj,!h .. e~oJ1 tole~, th(':;w},l;ere~~o\1;-q;,pf t;h~.p~r~~n ~.<:ito, , 
comply with the notification requiremep.ts,ill,!H.fbili.y,~s~qn (g). St;<rlffinds that t.p~,pl~:larigtrage 
of subdivision (g) requires these activities, so the owner notification and effort to Jearn the 
owner's wliereaoouts ;as·•spe'ciiiedfiiripos'e a stat1.diifuldafe. ; . . ; . . . : ' . . . ·ll . . 'j :r, ,I ..•. 

Pree~,~&J~~-~ici'~ti'i~cl\ri[; J!ifo.·~~tiyi&. tho/~f~r~:~"AA@Ji~cis th,ai.'~.t ~s,_~;f~;~,£r~i~-~ or·;;·:.' e 
hiwer:~~vel,.~f ~,~tyip~;fc~r.. fiie~,s. pr .o~e;r d.~asl!~ W~a.P9-~1c,opfisq~!~~,,d,wjng JW~: 9th,c:m ,~a,wful 
search, for a local law enforcement agency to inform the owner or person who had lawful · 
possession of the firearm or other deadly weapon, at that person's last !mown address by · 
registered mail, return receipt'req[~~ted; that' he or '§h'e b.B.S'3 0 dayi;'.fr6m the ;dafe(6f~ieceipt of the 
notice to respqp.dto th~ cmirkt;ler:].c.to con.firwJ~i!l or-'!).~;:r:-l;i.~~i,re for a h~!lring; ~4 tha.Uhe failure 
to respond sh~,r~s1lltill a defa].11t:ord_(:r fqrf~it:lng :tb~:confi.:;;pated f)rellJID or, Qth(:I>d~¥!ly. · ·. 

. ' 

weapon. . .. ~ .. ··· 
It is also a·ne\V progriU:n:or'higllet.level ofSeiVice;for fuei:ifuiS·of othefdeadly weapon.S''· .. 
confiscated during' anfotlier1lawfuFsearch, ifllie persbn''wh6se~fuefun.i:'6t' olli¥r deadiy1'W'eapon 
was seized does not reside at the last addfessimivided to' the hi.w eilforcemeiit'ilgency,'fofthe 
agenc;y,to II!~~!! a <lil.igent, gopdff!.IJ:h• eff'ortto Jew,:n the wJ:u::reabouts ~f:the. ,perspp. ap.d;to comply . 
with the no@ cation r.equirem~nts in subdivii>~R!l {g) ·of.seqtiog.l2028 .5, ., · · · ; :, · 
Court beatirig Bri:'il~attOriiey''s{ees·: · Subdivisibn (h)iequires· the coUrt clerk, if the ~petstin requests .. 
a hearib.g, to set a hearib.g no later than 30 days fiom the:re<:ieipt offue'i'equest, Wid'reqtirres the· 
clerk to notify the person, law enforcement agency, and district attorney of the date, time and 
place of the bearing. If the person requests a hearib.g, the local agency must show by a · 
preponderance of evidence that the return of the firearm or other deadly weapon would result ill 
endangerib.g the victim or the person reporting the assault or threat. The court is required to 
award attorney'.~ f~e~ to ~e pr.~w,iling party: . ,. , .. , .. " 

Although the• language iri subdivision (li} for this. activity is not expressly -mandatory, loca.J:law 
enforcement and district attorneys have a duty to make this showib.g if the facts present 
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themselves. Subdivision (f) of section 12028.5 requires the local agency to file the petition to 
prevent the return of the firearm if"a law enforcement agency has reasonable cause to believe 
that the return of a firearm or other deadly weapon would be likely to result in endangering the 
victim or the person reporting the assault or threat." If the owner requests a hearing, the duty in 
subdivision (f) to file the petition is extended to responding to the request for a hearing in 
subdivision (h). Therefore, staff finds that making the showing by a preponderance of the 
evidence regarding the return of the weapon is a state mandate. 

As to awarding attorney's fees, staff also fmds that is a mandate, since the court is required to 
impose them, and the local agency is required to pay them, if it does not prevail in keeping the 
firearm or other deadly weapon from being returned to the owner or person who was in lawful 
possession. Therefore, stafffmds that paying the attorney's fees in subdivision (h) to the 
prevailing party is a state mandate upon order of the court. 

Because this was not previously required for firearms or weapons confiscated at a scene of 
domestic violence dtiring any other lawful search, staff also finds that this provision is a new 
program or higher level of service. Specifically, for firearms or other deadly weapons 
confiscated during any other lawful search, staff finds that it is a new program or higher level of 
service to show at a hearing by a preponderance of evidence that the return of the firearm or 
other deadly weapon would result in endangering the victim or the person reporting the assault or 
threat. Staff also finds, since it was not previously required for any other lawful search, that it is 
a .new program or higher level of service for the local agency to pay attorney's fees to the owner 
or person in lawful possession if the court orders the frrearm or other deadly weapon returned to 
the owner or person who was in lawful possession (Pen. Code,§ 12028.5, subd. (h.). 

Petition for default and dis;posal offrrearm or weapon: Subdivision (i) states that if the person 
does not request a hearing or does not respond within 30 days of receipt of the notice, the local 
law enforcement agency may file a petition for an order of default and to dispose of the frrearm 
or other deadly weapon as provided in section 12028. As with the similar provision above, staff 
fmds that subdivision (i) is a state mandate to file the default petition, as an extension of the 
agency's duty is subdivision (f) to petition the court to not return the frrearm or other deadly 
weapon if it "has reasonable cause to believe that the return of a frrearm or other deadly weapon 

. would be likely to result in endangering the victim or the person reporting the assault or threat." 

Staff also fmds that since filing a default petition was not previously required, it is a new 
program or higher level of service for any other lawful searches. Therefore, for firearms or other 
deadly weapons confiscated pursuant to any other lawful search, staff finds that it is a new 
program or higher level of s~rvice for local law enforcement, if the person does not request a 
hearing or does not otherwise respond within 30 days ofthe receipt of the notice, to file a 
petition for an order of default. (Pen. Code, § 12028.5, subd. (i).) 

As to disposal of the frrearm or other deadly weapon, .the permissive language in subdivision (i) 
indicates that the agency is not required to do so. Although other statutes govern disposal of 
firearms or weapons (e.g., Pen. Code, §§ 12032 or 12028) staff finds that the test claim statute 
does not require the local agency to dispose of them. 

Petition for second bearing. dispose of firearm or weapon attornev's fees: Subdivision G) 
authorizes the person (owner) to petition the court a second time if the court does not order the 
return ofthe firearm or other deadly weapon to the owner or person who had lawful possession. 
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Subdiv'ision G) requires, similar to subdivision (h) above, the court to award reasonable 
attorney's fees to the prevailing party. · 

In the analysis above, staff found that this provision is a new program or higher level of service, 
ifthere is a petition for a second bearing, to show by clear and convincing evidence that the 
return of the firearm or other deadly weapon would result in endangering the victim or the person 
reporting the assault or threat, and to pay attorney's fees to the prevailing party upon the order of 
the court. Therefore, if there is a petition for a second hearing for firearms or other deadly 
weapons confiscated during any other lawful search, it is a mandated :i:tew program or higher 
level of service to show by clear and convincing evidence that the return of the firearm or other 
deadly weapon would result in endangering the victim or the person reporting the assault or 
threat, and to pay attorney's fees to the prevailing party upon the order of the court. 

Subdivision G) also authorizes law enforcement to dispose of the firearm or weapon if the person 
does not petition the court or is unsuccessful at the second hearing in gaining the return of the 
firearm or other deadly weapon. Because the language regarding disposal of the firearm or 
.weapon is permissive, staff finds that disposing of the firearm or weapon is not a state mandate. 

C. Does section 12028.5 impose costs mandated bv the state? 

Having discussed whether all the state mandated provisions of section .12028.5 constitute a new 
program or higher level of service, the final issue is whether they impose costs mandated by the 
state within the meaning of Government Code sections 17514 and 17556. 

Claimant submitted a declaration that it Will incur "costs well in excess of $1 ,000 during the 
2002-03 fiscal ye(IT to implement" the test claim statutes.68 Another declaration includes the · 
time required for the alleged activities: "on average, an additional5 minutes to inquire of the 
victim whether a firearm or other deadly weapon is present, an additional 30 minutes to search 
for and obtain the weapon; an additional 5 minutes to report the results, and, where the weapon is 
confiscated pursuant to Penal Code Section 12028.5, an additional 90 minutes to perform the 
other duties in the statute.69 . · · 

Staffflnds, therefore, that section 12028.5 imposes costs mandated by the state within the 
meaning of Government Code section 17514. Staff also finds that no exceptions to 
reimbursement in Government Code section 17556 apply. 

All the elements having been met, staff finds that Penal Code section 12028.5, as amended by 
Statutes 2002, chapter 833, is a reimbursable state mandated program within the meaning of 
article XIII B, section 6 and Government Code section 17 514, for the activities listed above. 

Issue 4: What is the period of reimbursement for the test claim? 

68 Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 1; Exhibit 9, Declaration 
of Wendy Watanabe, page 1. 
69 Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 2; Exhibit 9, Declaration 
of Wendy Watanabe, page 2. 
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The period of reimbursement for an approved test claim is the fiscal year before the fiscal year in 
which the claim is filed. 70 As for a test claim amendment: "The claimant may thereafter amend 
the test claim at any time, but before the test claim is setfor a hearing, without affecting the 
original filing date as long as the amendment substantially relates to the original test claim.'m 

The original test claim, 99-TC-08, was filed May 15,2000, and this test claim amendment was 
filed in April 2003. The test claim was set for a hearing when the draft staff analysis for 99-
TC-08 was issued on March 6, 2003. The claimant, however, amended the test claim in April 
2003, after the test claim was set for a hearing, Because the amendment was not filed before the 
test claim was set for a hearing, as required by Government Code section 17557, subdivision (e), 
the period of reimbursement does not go back to the original reimbursement period of99-TC-08. 
Thus, staff finds that the test claim amendment is deemed filed in April 2003 and if approved, 
claimants are eligible for reimbursement beginning July ·1, 2001. 

CONCLUSION 

In sum, staff :finds that effective January 1, 2002, Penal Code section 13730, subdivision (c)(3) 
(Stats. 2001, ch. 483) imposes a reimbursable state-mandated program within the meaning of 
article XIII B, section 6 of the California Constitution and Government Code section 17514 for 
local agencies, on all domestic violence-related calls for assistance: · 

• To include on the domestic violence incident.report form a notation of whether 
the officer or officers who responded to the domestic violence call found it 
necessary, for the protection of the peace officer or other persons present, to 
inquire of the victim, the alleged abuser, or both, whether a firearm or other 
deadly weapon was present at the location, and, if there is an inquiry, whether that 

. inquiry disclosed the presence of a firearm or other deadly weapon (Pen. Code, 
§ 13730, subd. (c)(3); Stats. 2001, ch. 483). 

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833) 
staff finds that the following activities are a reimbursable state-mandated program within the 
meaning of article XIII B, section 6 ofthe California Constitution and Government Code section 
17514, for local agencies, when frrearms or other deadly weapons are taken into temporirry 
custody at the scene of a domestic violence incident involving a threat to human life or a 
physical assault, and the frrearm or other deadly weapon is discovered in plain sight or pursuant 
to a consensual or other lawful search. · 

• The one-time activity of amending the receipt for a confiscated frrearm or other 
deadly weapon to include "the time limit for recovery as required" by section 
12028.5. (Pen. Code, § 12028.5, subd. (b).) · 

• If the person who owns· or had lawful possession of the fuearm or other deadly 
weapon petitions the court for a second hearing within 12 months cifthe date of 
the initial bearing, showing by clear and convincing evidence that the return of the 

70 
Government Code section I 7557, subdivision (e). 

71 
Ibid. [Emphasis added.] At the time this amendment was filed, this same provision was in 

Government Code section 17557, subdivision (c). 
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firearm or other deadly weapon would result in endangering the victim or the 
person reporting the assault or threat. If the cowt orders the firearm or other 
deadly weapon returned to the owner or person who had lavvful possession, the 
local agency upon order of the cowt shall pay reasonable attorney's fees to the 
prevailing party. (Pen. Code, § 12028.5, subd. G).) 

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833) 
staff finds that the activities listed below are a reimbursable state-mandated program within the 
meaning of artiCle XIII B, section 6 and Government Code section 17514, when firearms or 
other deadly weapons are discovered during an other lavvful search at the scene of a domestic 
violence incident involving a threat to human life or a physical assault. Another lawful search 
includes but is not limited to the following searches: (1) a search incident to arrest, or of people 
the officer has legal cause to arrest; (3) a search pursuant to a warrant; or (3) a search based on 
statements of persons who do not have authority to consent, but have indicated to law 
enforcement that a weapon is present at the scene. 

• To take temporary custody of any firearm or other deadly weapon when necessary 
for the protection of the peace officer or other persons present. (Pen. Code, 
§ 12028.5, subd. (b).) 

• To give the owner or person in lavvful possession of the firearm or other deadly 
weapon a receipt that describes the firearm or deadly weapon and lists any 
identiflcation or serial number on the firearm, and indicates where the firearm or 
weapon can be recovered, the time limit for recovery, and the date after which the 
owner or possessor can recover it. (Pen. Code, § 12028.5, subd. (b).) 

• · To make the firearm or other deadly weapon available to the owner or person who 
was in lawful possession 48 hours after seizure or as soon as possible, but no later 
than five business days following the seizure. Reimbursement for this activity is 
not required if either: (1) the firearm or other deadly weapon confiscated is 
retained for use as evidence related to criminal charges as a result of domestic 
violence incident; or (2) if the firearm or other deadly weapon is retained because 
it was illegally possessed, or (3) if the firearm or other deadly weapon is retained 
because of a court petition filed pursuant to subdivision (f) of section 12028.5.72 

(Pen. Code,§ 12028.5, subd. (b).) 

72 Subdivision (f) of section 12028.5 authorizes, whhiri 60 days of seizure, the law enforcement 
agency to initiate a petition in superior cowt to determine if the firearm or other deadly weapon 
should be returned in cases "in which a law enforcement agency has reasonable cause to believe 
that the return of a frrearm or other deadly weapon would be likely to result in endangering the 
victim or the person reporting the assault or threat." This provision also requires notifying the 
owner. 
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· • To sell or destroy, as provided in subdivision (c) of Section 12028,73 any firearm 
or other deadly weapon taken into custody and held for longer than 12 months and 
not recovered by the owner or person in lawful possession at the time it was taken 
into custody. Reimbmsement for this activity is not required for firearms or other 
deadly weapons not recovered within 12 months due to an extended hearing 
process as provided in subdivision G) of section 12028.5. (Pen. Code, § 12028.5, 
subd. (e).) 

• If the local agency has reasonable cause to believe that the retlll'n of a firearm or 
other deadly weapon would be likely to result in endangering the victim or the 
person reporting the assault or threat, for the agency to advise the owner of the 
firearm or other deadly weapon, and within 60 days of the date of seizme (or 90 
days if an extension is granted) initiate a petition in superior court to determine if 
the firearm or other deadly weapon should be retlll'ned. (Pen. Code, § 12028.5, 
subd. (f).) 

• To inform the owner or person who had lawful possession of the firearm or other 
deadly weapon, at that person's last known address by registered mail, return 
receipt requested, that he or she has 30 days from the date of receipt of the notice 
to respond to the court clerk to confrrm his or her desire for a hearing, and that the 
failure to respond shall result in a default order forfeiting the confiscated firearm . 
or other deadly weapon. If the person whose firearm or other deadly weapon was 
seized does not reside at the last address provided to the local agency, for the 
agency to make a diligent, good faith effort to learn the whereabouts of the person 
and to comply with the notification requirements ill subdivision (g) of section 
12028.5. (Pen. Code,§ 12028.5, subd. (g).) 

• If the owner or person who had lawful possession of the frrearm or other deadly 
weapon requests a hearing, to show in court by a preponderance of evidence that 
the return of the firearm or other deadly weapon would result in endangering the 
victim or the person reporting the assault or threat. If the court orders the frrearm 
or other deadly weapon returned to the owner or person who bad lawful 
possession, the local agency upon order of the court shall pay reasonable 
attorney's fees to the prevailing party. (Pen. Code, § 12028.5, subd. (h).) 

• If the owner or person who bad lawful possession of the firearm or other deadly 
weapon does not request a bearing or does not respond within 30 days of the 
receipt of notice, to file a petition in court for an order of default. (Pen. Code, 
§ 12028.5, subd. (i).) 

73 
Section 12028, subdivision (c) requires specified weapons to be surrendered to law 

enforcement and authorizes disposal of them by sale at public auction or (in subd. (d)) by 
destruction. 
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Staff also finds that Family Code section 6228 (Stats. 2002, ch. 377) and Penal Code section 
12028.5 (Stats. 1984, ch. 901 & Stats. 2002, ch 830)74 are not a reimbursable state mandated 
program within the meaning of article XIII B, section 6 and Government Code section 17514 
because they do not mandate a new program or higher level of service. 

Recommendation 

Staff recommends that the Commission adopt this analysis to partially approve the test claim for 
the activities listed above. 

74 Statutes 2002, chapter 833 was double joined to Statutes. 2002, chapter 830, but only chapter 
833 amended section 12028.5 because it was chaptered last (Gov. Code, § 9605). 
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Dear Ms. Higashi: 

. . 
Los Angeles County's Review of Commission's Staff Analysis 

Crime Victims' Domestic Violence Incident Reports II [02-TC-18] 

Exhibit D 

We submit our review ·of the subject Commission analysis, finding that a 
reimbursable State mandated program was imposed upon counties under the test. 
claim legislation. 

Leonard Kaye of iny staff is available at (213) 974-8564 to answer questions you 
may have concerning this submission. 

Very truly yours, 

~~c_z~ .. 
Q Tyler McCauley - -::) 
Auditor-Controller 

JTM:CY:LK 
Enclosures 

"To Enrich Lives Through Effective and Caring Service" 
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Los Angeles County's Review of Commission's Staff Analysis 
Crime Victims' Domestic Violence Incident Reports II [02-TC-18] 

We have reviewed the draft staff analysis issued by the Commission on State 
Mandates [Commission] on August 6, 2007 and concur that the test claim 
legislation imposes a reimbursable state-mandated program upon local 
govenunent. 

This test claim was part of the County of Los Angeles [County] test claim on 
"Crime Victims' Domestic Violence Incident Reports", filed on May 11, 2000. 
On April 18, 2003, under guidance from the Commission, the County amended 
its original test claim. On April 22, 2003, the Commission's executive director 
severed the test claim amepdment [02-TC-18] from the original test claim [99-
TC-08] and de:emed the test claim amendment complete. 

On April 23, 2003, the amended test claim was circulated to state agencies for 
their comments. To date, none have been received . . , .,;. . 
The amended test claim was filed in order to incorporate important provisions of 

\. 

related legis~ation. Specifically, provisions of Family Code Section 6228 and 
Pena1 Code ·~ection 13730 were added to the test claim legislation, as follows: 
Chapter 3 77 !'Statute~ of 2002, amending Section 6228 of the Family Code and 
Chapter 483, Statutes of 2001, amending Section 13730 of the Penal Code and, 
with respect to implementing Section 13730(c)(3) of the Penal Code, Section 
12028.5 of the Penal Code as Added and Amended by Chapter 901, Statutes of 
1984, Chapters 830 and 833, Statutes of 2002. 

Chapter 483, Statutes of 2001, enacted on February 21, 2001, amends Section 
13730 of the Penal Code [as added by Chapter 1609, Statutes of 1984 and 
amended by Chapter 965, Statutes of 1995 - the original test claim legislation] 
and imposes additional duties on local government which were not mcluded in 
the original test claim legislation. 

Section 12028.5 of the Penal Code details the duties referenced in implementing 
Section l3730(c)(3) of the Penal Code, as added by Chapter 483, Statutes of 
2001, and, accordingly, is claimed herein. Section 12028.5's duties were first 
added to the Penal Code by Chapter 901, Statutes of 1984 on September 6, 1984. 
Subsequently, Section 12028.5 was amended on September 24, 2002 by both 
Chapter 830, Statutes of2002 and Chapter 833, Statutes of2002. 
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Chapter 377, Statutes of 2002, enacted on January 14, 2002, amends Section 
6228 of the Family Code [as added by Chapter 1022, Statutes of 1999 ~ the 
original test claim legislation] and imposes additional duties on local government 
which were not included in the original test claim legislation. 

The County's review of Commission staffs comprehensive analysis, issued on 
August 6, 2007, finds that many of the provisions included in the [above] 
amended test claim legislation were found to impose reimbursable duties. 

The County concurs with Commission staffs analysis and detailed conclusions. 
On the pages that follow, Commission's conclusions, on pages 33 through 36 of 
their analysis, are incorporated herein as Exhibit A. 

Finally, it should be noted that we look forward to working with state and local 
agencies in developing parameters and guidelines for this program which allow a 
simplified and cost~efficient claiming process. 
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Exhibit A 

CONCLUSION 

In sum, staff finds that effective January 1, 2002, Penal Code section 13 730, subdivision (c)(3) 
(Stats. 2001, ch. 483) imposes a reimbursable state-mandated program within the meaning of 
article XIII B, sectio~ 6 oftlie California Constitution and Government Code sectioi117514 for 
local agencies, on all domestic violence-related calis for assistance: 

• To include on the domestic violence incident report form a notation of whether 
the officer or officers who responded to the domestic violence call found it 
necessary, for the protection of the peace officer or other persons present, to 
inquire of the victim, the alleged abuser, or both, whether a firearm or other 
deadly weapon was present at the location, and, ifthere is an inquiry, whether that 
in,_quiry disclosed the presence of a fu:earm or other deadly weapon (Pen. Code, 
§ 13730, subd. (c)(3); Stats. 2001, ch. 483). 

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833) 
staff finds that the following activities are a reimbursable state-mandated program within the 
meaning of article XIII B, section 6 ofthe California Constitution and Government Code section 

I 17514, for local agencies, when firearms or other deadly weapons are taken into temporary 
custody at the scene of a domestic violence incident involving a threat to human life or a 
physical assault, and the firearm or other deadly weapon is discovered in plain sight or pursuant 
to a consensual or other lawful search. 

• -The one-time activity of amending the receipt for a confiscated firearm or other 
deadly weapon to include "the time limit for recovery as required" by section 
12028.5. (PeiL Code, § 12028.5, subd. (b).) 

• . If the person who owns or had lawful possession of the firearm or other deadly 
weapon petitions the court for a second hearing within 12 monthS of the date of 
the initial hearin& showing by clear and convincing evidence that the return of the 
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firearm or ~ther deadly weapon would result in endangering the victim or the 
person reporting the assault or threat If the court orders the firearm or other 
deadly weapon returned to the owner or person who had lawful possession, the 
local agency upon order of the court shall pay reasonable attorney's fees to the 
prevailing party. (Pen. Code, § 12028.5, subd. G).) 

Effective Jimuary l, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833) 
staff finds that the activities listed below are a reimbursable state-mandated program within the 
meaning of article XIir B, section 6 and Government Code section 17514, when firearms or 
other deadly weapons are discovered during an other lawful search at the scene of a domestic 
violence incident involving a threat to human life or a physical B..'isault. Another lawful search 
includes but is not limited to the following searches: (1) .a search incident to arrest, or of people 
the officer has legal cause to arrest; (3) a search Pl!ISuant to a warrant; or (3) a search based on 
statements of persons who. do not have authority to consent, but have indicated to law 
enforcement that a weapon is present at the scene. 

• To take temporary custody of any firearm or other deadly weapon when necessary 
· for the protection of the peace officer or other persons present. (Pen. Code, . 

§ 12028.5, subd. (b).) 

• To give the oWner or person in lawful.possession of the fireaim or other deadly 
weapon a receipt that describes the fueamror deadly weapon and lists any 
identification or serial number on the firearm, and indicates where the firearm or 
weapon can be recovered, the time limit for recovery, and the date after which the 
owner or possessor can recover it. (Pen. Code, § 12028.5, subd. (b).) 

• To make the firearm or other deadly weapon available to the owner or person who 
was in lawful possession 48 hours after seizure or as soon as possible, but no later 
than five business days following the seizure. Reimbursement for this activity is 

· not required if either: (1) the firearm or other deadly weapon confiscated is 
. retained for use as evidence related to criminal charges as a result of domestic 

violence incident; or (2) if the firearm or other deadly weapon is retained because 
it was illegally possessed, or (3) if the firearm or other deadly weapon is retained 
be.cause of a court petition filed pursuant to subdivision (f) of section 12028.5.72 

·(Pen. Code, § 12028.5, subd. (b).) 

72 Subdivision (f) of section 12028.5.autborizes, within 60 days of seizure, the law enfo~cernent 
agency to initiate a petition in superior court t6 determine if the firearm or other deadly weapon 
should be returned in cases "in which a law enforcement agency has reasonable cause to believe 
that the return of a fuearm or other deadly weapon would be likely to result in endangering the 
victim or the person reporting the assault or threat." This provision also requires notifying the 
owner. 
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• To s_ell or destroy, as provided in rubdivision (c) of Section 12028,73 any firearm 
or other deadly weapon taken into custody and held for longer than 12 months and 
not .recovered by the owner or person in lawful possession at the time it was taken 
into custody. Reimbursement for this activity is not required for :firearms or other 
deadly weapons not recovered within 12 months due to an extended hearing 
process as provided in subdivision G) of section 12028.5. (Pen. Code, § 12028.5, 
subd. (e).) 

·· • If the local agency has reasonable cause to believe that the return of a firearm or 
other deadly weapon would be likely to result in endangering the victim or the 
person reporting the assault or threat, for the agency to advise the owner of the 
firearm or other deadly weapon, and 'Within 60 days of the date of seizure (or 90 
days if an extension is granted) initiate a petition in supenor court to determine if 
the firearm or other deadly weapon should be returned. (Pen. Code, § 1202&.5, 
subd. (f).) · 

• To inform the owner or person who had lawful possession of the firearm or other 
deadly weapon, at that person's last known address by registered mail, return 
receipt requested, that he or she has 30 days from the date of receipt of the notice 
to respond to the court clerk to confirm his or her desire for a hearing, and that the 
failure to respond shall result in a default order forfeiting the confiscated firearm 
or other deadly weapon. If the person whose firearm or other deadly weapon was 
seized does not reside at the last address provided to the local agency' for the 
agency to malce a diligent, good faith effort to learn the whereabouts of the person 
and to comply with the notification requirements in subdivision (g) of section 
12028.5. (Pen. Code, § 12028.5, subd. (g).) 

• If the owner or person who had lawful possession of the firearm or other deadly 
weapon requests a hearing, to show in court by a preponderance of evidence that 
the return of the firearm or other deadly weapon would result in endangering the 
victim or the person reporting the assault or threat. If the court orders the firearm 
or other deadly weapon returned to the owner or person who had lawful 
possession, the local agency upon order of the court shall pay reasonable 
attorney's fees tci the prevailing party. (Pen. Code,§ 12028.5, subd. (h).) 

·• If the o'ND.er or person who had lawful possession of t11e firearm or other deadly 
weapon does not request a hearing or does not respond within 30 days of the 
receipt of notice, to file a petition in court for an order of default. (Pen. Code, 

· § 12028.5, subd. (i).) 

73 Section 12028, subdivision (c) requires specified. weapons to be surrendered to law 
enforcement and authorizes disposal of them by sale at public auction or (in subd. (d)) by 

destruction. 

. 02-TC-18. Crime Victim;· Domestic Violence Incident Reports II 
Draft Staff Analysis 

258 



. I 

Staff also finds that Family Code section 6228 (Stats. 2002, ch. 3 77) and Penal Code section 
12028.5 (Stats. 1984, ch. 901 & Stats. 2002, ch 830) 74 are not a reimbursable state mandated 
program within the meaning of article XIIT B, section 6 and Government Code section 17514 · 
because they do not mandate a new program or higher level of service. 

Recommendation 

Staff recommends that the Commission adopt this analysis to partially approve the test claim for 
the activities listed above . 

74 
Statutes 2002, chapter 833 was double joined to Statutes. 2002, chapter 830, but only chapter 

833 amended section 12028.5 because it was chaptered last (Gov. Code, § 9605). 
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J. TYLER McCAULEY 
AUDITOR-CONTROLLER 

WENDY L. WATANABE 
CHIEF DEPUTY 

COUNTY OF LOS ANGELES 
DEPARTMENT OF AUDITOR-CONTROLLER 

KENNETH HAHN HALL OF ADMINISTRATION 
500 WEST TEMPLE STREET, ROOM 525 
LOS ANGELES, CALIFORNIA 90012-2706 

PHONE: (213) 974-8301 FAX: (213) 626-5427 

Los Angeles County's Review of Commission's Staff Analysis 
Crime Victims' Domestic Violence Incident Reports ll [02-TC-18] 

Declaration of Leonard Kaye 

Leonard Kaye makes the following declaration and statement under oath: 

I Leonard Kaye, SB 90 Coordinator, in and for the County of Los Angeles, am responsible for 
filing test claims, reviews of State agency comments, Commission staff analysis, and for 
proposing parameters and guidelines (P's& G's) and amendments thereto, all for the complete 
and timely recovery of Gosts mandated by the State. Specifically, I have prepared the subject 
review of Commission staff's analysis. 

Specifically, I declare that I have examined the County's State mandated duties and resulting 
costs, in implementing the subject law, and find that such costs as set forth in the subject test 
claim, are, in my opinion, reimbursable "costs mandated by the· State", as defined· in 
Government Code section 17514: 

" ' Costs mandated by the State' means any increased costs which a local agency or 
school district is required to incur after July 1, 1980, as a result of any statute 
enacted on or after January 1, 1975, or any executive order implementing any 
statute enacted on or after January 1, 1975, which mandates a new program or 
higher level of service of an existing program within the meaning of Section 6 of 
Article Xill B of the California Constitution." 

I am personally conversant with the foregoing facts and if so required, I could and would 
testify to the statements made herein. 

I declare under penalty of perjury under the laws of the State of California that the foregoing 
is true and correct ofmy·own knowledge, exce-Pt as to the matters which are therein stated as 
information or belief, and as to those matters I believe them to be true. 

_c;r/?:.f!.1~~L_<>!/kfLi~ Cf9-
Date and Place Signature 

"To Enrich Lives Through F_ff<>r.tive and Caring Service" 
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Mr. Mark Sigman 

Averside County Sheriff's Office . 

~95 Lemon Street 

P.O. Box 512 
Riverside, CA 92502 

Mr. Allan Burdick 

MAXTh1US 
4320 Auburn Blvd., Suite 2000 

Sacramento, CA 95841 

Mr. Jim Spano 
. -··ate Controller's Office (B-08) 

I.. fAd' .L.JlVlSIOn 0 U ItS · 

300 Capitol Mall, Suite 518 
Sacramento, California 95814 

Nis. SusanGeanacou 
Department of Finance (A-15) 

&5 L Street, Suite 1190 
• cramento, CA 95814 

Mr. Steve Shields 
Shields Consulting Group, Inc. 

)36 36th Street 

Sacramento, CA 95816 

Nis. Paula Higashi 

Executive Director 

Commission on State Mandates 
980 Ninth Street, Suite 300 

Sacramento, California 95814 

Mr. David Wellhouse 

David Wellhouse & Associates, Inc. 

9175 Kiefer Blvd., Suite 121 

-cramento, CA 95826 
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Mr. J. Bradley Burgess 

Public Resource Management Group 

1380 Lead Hill Boulevard, Suite #1 06 
Roseville, CA 95661 

Ms. Carla Castaneda 

Department of Finance (A-15) 

915 L Street, 11th Floor 

Sacramento, CA 95814 

Ms. Ginny Brummels 

State Controller's Office (B-08) 
Division of Accounting & Reporting 

3301 C Street, Suite 500 
Sacramento, CA 95816 

Mr. Glen Everroad 

City of Newport Beach 
· 3300 Newport Blvd . 

P.O. Box 1768 

Newport Beach, CA 92659-1768 

Ms. Bonnie Ter Keurst 
County of San Bernardino 

Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
San Bernardino, CA 92415-0018 

Ms. Beth Hunter 

Centration, Inc. 

8570 Utica Avenue, Suite 100 

Rancho Cucamonga, CA 91730 

Ms. Juliana F. Gmur 

MAXIMUS 
23 80 Houston A venue 
Clovis, CA 93611 



J. TYLER McCAULEY 
AUDrrOR-CONTROLLER 

WENDY L. WATANABE 
CHIEF DEPUTY 

COUNTY OF LOS ANGELES 
DEPARTMENT OF AUDITOR-CONTROLLER 

KENNETH HAHN HALL OF ADMINISTRATION 
500 WEST TEMPLE STREET, ROOM 525 
LOS ANGELES, CALIFORNIA 90012-2706 

PHONE: (213) 974-8301 FAX: (213) 626-5427 

DECLARATION OF SERVICE 

ADDRESS ALL CORRESPONDENCE TO: 
ACCOUNTING DIVISION 

500 W. TEMPLE ST .. ROOM 603 
LOS ANGELES, CA 90012-2706 

STATE OF CALIFORNIA, County of Los Angeles: 

Oscar F. Alvarez states: I am and at all times herein mentioned have been a citizen of the United 
States and a resident of the Comity of Los Angeles, over the age of eighteen years and not a party 
to nor interested in the within action; that my business address is 603 Kenneth Hahn Hall of 
Administr~tion, City of Los Angeles, County ofLos Angeles, State of California; 

That on the 22nd day of August. 2007, I served the attached: 

Documents: Los Angeles County's Review of Commission's Staff Analysis Cr:ime Victims' 
Domestic Violence Incident Reports II [02~TC-18] including a 1 page letter of J. Tyler 
McCauley dated 8/22/07, a 2pqge narrative, Exhibit A, and a 1 page declaration of Leonard 
Kaye dated 8121107, now pending before the Commission on State Mandates. 

[X] By transmitting via facsimile the document(s) listed above to the fax number(s) set forth 
. below on tbis date. Commission on State Mandates FAX as well as mail of originals. 

[X] By placing the document(s) listed above in a sealed envelope with postage thereon 
fully prepaid, in the United States mail at Los Angeles, California, addressed to the 
attached mailing list. 

That I am readily familiar with the business practice of the Los Angeles County for collection and 
processing of correspondence for mailing with the United States Postal Service; and that the 
correspondence would be deposited within the United States Postal Service that same day in the 
ordinary course of business. Said service was made at a place where there is delivery service by 
the United States mail and that there is a regular communication by mail between the place of 
mailing and the place so addressed. · 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 22nd day of August 2007 at Los Angeles, California 

r)MMJ~/ 
Oscar F. Alvare ~ 

"To Enrich Lives Through Effective and Caring SeNice" 
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August28,2007 

Ms. Paula Higa~hi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

RECEIVED 
-AUG- 3 0 2007 

COMMISStbN ON 
STATE MA\f\!OA raa. 

EXHIBIT E 

As requested in your letter of August 6, 2007, the Department of Finance (Finance) has 
revieweq the draft staff analysis of Claim No. 02-TC-18, "Crime Victims, Domestic Violence 
Incident Reports II." 

Finance concurs in part with the draft staff analysis to partially approve the_test claim. Finance 
asserts the following ol;>jections: 

Penal Code section 13730 

The draft staff analysis relating to the amendment to Penal Code section 13730(c)(3), (Stats. 
2001, ch. 483) is inconsistent with the Commission's February 26, 1998, decision in CSM-96-
362-01. In that decision, the Commission found that the 1993 amendment to Penal Code 
section 13730(a), (Slats. 1993, ch. 1230) "merely clarifies" the reporting requirement of 
subdivision (c) rather than mandating a new or additional requirement. The Commission 
declined to find that the domestic violence Incident report form was required because 
subdivision (c) is suspended and subdivision (a) does nothing except clarify subdivision (c). 
The same is true here. The draft staff analysis improperly relies on the exis~ence of subdivision 
(a) to find the domestic violence incident report form is a requirement. 

II is undisputed that subdivision (c) of section 13730 is optional because of its suspension by the 
Legislature. Like the 1995 amendment to subdivision (c), which the Commission found optional 
in CSM-96-362-01, the 2001 amendment to subdivision (c) at issue here is also optional. Both 
amendments were aimed at specifying the minimum content of the report with additional 
"notations"-a fact the Commission found compelling in CSM-96-362-01. The Commission also 
found compelling the fact that the requirements imposed by the 1995 amendment to subdivision 
(c) were not independent of.the in~ident report, but rather were "encompassed and directly 
connected to the underlying incident reporting program" which was optional due to suspension. 
The same is true for the 2001 amendment at issue here: 

In sum, the Commission should conclude in this claim as it did in CSM-96-362-01, that "since 
the development and completion of the incident report are not state mandated, then the new 
information to be Included on the incident report is likewise not state mandated." 
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Penal Code section 12028.5 

Subdivision (}). Subdivision (1), by Its express language, confers discretion ori the law 
enforcement agency. There is no requirement that the law enforcement agency file a petition 
for an order of default. The langu~ge of the section states in part, " ... If the person does not 
request a hearing or does not responq yvlthin 30 days of receipt of the notice, the local law 
enforcement agency may file ~-petition f()r an order of default..." (Emphasis added). If no 
default petition is flied; after 12 months the weapons are disposed pursuant to subdivision (e). 

Subdivision (f). As noted in the draft staff analysis, subdivision (f) does not require a new 
activity of a law enforcement agency, and in fact allows the law enforcement agency more time 
than did preexisting law to initiate a petition In court to determine if a weapon should be 
retumed. -Additionally, the language is permissive. The section states in part, "[t]he law 
enforcement agency may make an ex parte application stating good cause for an order 
extending the time to file a petition." {Emphasis added). 

Accordingly, no reimbursable state mandate exists for the activities described above. 

As required by the Cqmmission's regUlations, we are including a "Proof of Service" indicating 
that the parties included on the mailing list which accompanied your August 6, 2007 letter have 
been provided with copies of this letter via either United States Mall or, in the case of other state 
agencies, Interagency Mall Service. 

. ' 

If you have any questions regarding this letter, please contact Carla Castafied&, Principal 
Program Budget Analyst at(916) 445-327 4. 

Sincerely, -

"Cl -: 
~ridge 
Program Budget Manager 

Attachments 
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e·· .. · Attachment A 

DECLARATION OF PATRICK MCGINN 
DEPARTMENT OF FINANCE 
CLAIM NO. 02-TC-18 . 

1. I am currently employed by the State of California, Department of Finance (Finance), am 
familiar with the duties of Finance, and am authorized to make this declaration on behalf 
of Finance. 

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters, I believe them to be true. 
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PROOF OF SERVICE 

Test Claim Name: Crime Victims, Domestic Violence Incident Reports II 
Test Claim Number: 02-TC-18 

I, the undersigned, declare as follows: 
I am employed in the County of Sacramento, State of California, I am 18 years of age or 
older and not a party to the within entitled cause; my business address is 915 L Street, 
12 Floor, Sacramento, CA 95814. · 

On August 28, 2007, I served the attached recommendation of the Department of 
Finance in said cause, by facsimile to the Commission on State Mandate~ and by 
placing a true copy thereof: (1) to claimants and nonstate agencies enclosed in a sealed 
envelope with postage thereon fully prepaid in the United States Mail at Sacramento, 
California; and (2) to state agencies in the normal pickup locatior:- at 9t~.L Street, t2 
Floor, for Interagency Mail Service, addressed as follows: · 

B-08 
Ginny Brummels 
State Controller's Office 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Allan Burdick 
MAXIM US 
4320 Auburn Blvd, Su1te 2000 
Sacramento, CA 95841 

J: Bradley Burgess 
Public Resource Management Group 
1380 Lead Hill Boulevard, Suite #1 06 
Roseville, CA 95661 

A-15 
· Carta Castaneda 

Department of Finance 
915 L Street, Suite 12th Floor 
Sacramento, CA 95814 

Glen Everroad 
City of Newport Beach 
3300 Newport Blvd. 
P.O. Box 1768. 
Newport Beach, CA 92659 

A-15 
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Susan Geahacou 
Department of Finance 
915 L Street, Suite 1190 
Sacramento, CA 95814 

Juliana Gmur 
MAXI MUS 
2380 Houston Avenue 
Clovis, CA 93611 

A-16 
Paula Higashi 
Executive Director 
Commission on State Mandat€s 
980 Ninth Street, Suite 300 · 
Sacramento, CA 95814 

Beth Hunter 
Centration, Inc. 
8570 Utica Ave. Suite 1 00 
Rancho Cucamonga, CA 91730 

Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 



" .. 

Steve Shields 
Shields Consulting Group, Inc. 
1536 36th Street 
Sacramento, CA 95816 

Mark Sigman 
Riverside County Sheriffs Office 
4095 Lemon Street 
P.O. Box 512 
Riverside, CA 92502 

B-08 
Jim Spano 
State Controller's Office 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Bonnie Ter Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
San Bernardino, CA 92415 

David Wellhouse 
David Wellhouse & Associates, Inc. 
9175 Kiefer Blvd, Suite 121 
Sacramento, CA 95826 

On I declare under penalty of pe~ury under the laws of the State of California that the 
foregoing Is true and correct, and that this declaration was executed on August 28, 2007 
at Sacramento, California. 
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EXHIBIT F 
BILL ANALYSIS 

AB 403 
Page 1 

Date of Hearing: April 6, 1999 

ASSEMBLY COMMITTEE ON JUDICIJLqy 
Sheila James Kuehl, Chair 

AB 403 (Romero) - As Amended: March 18, 1999 

SUBJECT ACCESS TO DOMESTIC VIOLENCE REPORTS 

KEY ISSUE SHOULD THE PROVISION OF POLICE REPORTS ABOUT 
DOMESTIC VIOLENCE INCIDENTS BE EXPEDITED FOR VICTIMS WHO NEED 
SUCH REPORTS TO ASSIST THEM IN SECURING A PROTECTIVE OR 
RESTRAINING ORDER AGAINST THE PERPETRATOR? 

SUMMARY Creates the Access to Domestic Violence Reports Act of 
1999. Specifically, this bill 

1)Requires each state and local law enforcement agency to 
provide to the victim, upon request, a copy of the police 
report relating to an incident of domestic violence. 

2)Provides that a victim shall be entitled to one copy of the 
report provided free of charge. 

3)Requires the address and telephone number of the victim, and 
the names, addresses, and telephone number of any witnesses to 
be redacted from any report provided to the victim pursuant to 
this section. 

4)Provides that any request made in person by the victim for a 
copy of a police report shall be granted at the time the 
request is made. 

EXISTING LAW 

l)Authorizes a court to issue a protective or restraining order 
for the purpose of preventing a recurrence of domestic 
violence if an affidavit shows, to the satisfaction of the 
court, reasonable proof.of a past act or acts of abuse. 
(Family Code section 6300. All further references are to this 
code unless otherwise noted.) 

2)Specifies that there shall be no filing fee assessed for a 
petition, response, or request for modification or enforcement 
of a protective order filed in a proceeding under the Domestic 
Violence Prevention Act (DVPA). Similarly, a petitioner 
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AB 403 
Page 2 

seeking a nondisclosure order to keep address information 
confidential due to a history of domestic violence in a 
proceeding under the Uniform Interstate Family Support Act, 
may not be required to pay a filing fee.· (Sections 4927 and 
6222.) 

3)Provides that fees payable by a petitioner to a law 
enforcement officer of service of an order may be waived based 
on a showing of financial hardship. 1Section 6222.) 

FISCAL EFFECT Unknown 

COMMENTS The author notes that "victims of domestic violence 
do not have an expedited method of obtaining police reports 
under existing law. Currently, victims of domestic violence 
must write and request that copies of the reports be provided by 
mail. It often takes 'between two and three weeks to receive the 
reports. Such a delay can prejudice victims in their ability to 
present a case for a temporary restraining order under".the 
DVPA. This bill remedies that problem by requiring law 
enforcement agencies to provide a copy of the police report to 
the victim at the time the request is made if the victim 
personally appears. 

The purpose of restraining and protective orders issued under 
the DVPA is to prevent a recurrence of domestic violence and to 
ensure a period of separation of the persons involved in the 
violent situation. According to the author, in the absence of 
police reports, victims may have difficulty presenting the court 
with proof of a past act. or acts of abuse and as a result may be 
denied a necessary restraining order which could serve to save a 
victim's life or prevent further abuse. By increasing the 
availability of police reports to victims, this bill improves 
the likelihood that victims of domestic violence will have the 
required evidence to secure a needed protective orde·r against an 
abuser. 

In addition to the lack of immediate access to copies of police 
reports, the author points to the cost of obtaining such copies 
as an additional obstacle to victims of-domestic violence. 
"Victims often have to pay a fee for each report they request. 
For example, in Los Angeles County the fee is $13 per report. 
These fees become burdensome for victims who need to chronicle 
several incidents of domestic violence. For some the expense 
may prove prohibitive." As noted above, the Legislature has 
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AB 403 
Page 3 

recognized that the importance of providing access to domestic 
violence courts and appropriate orders outweighs minor public 
fiscal considerations in certain instances. For example, the 
Legislature has waived all filing fees for a petition, response, 
or request for modification or enforcement of a protective order 
filed in a proceeding under the DVPA. Immediate access to the 
court and ·restraining orders can sometimes be the difference 
between 'life and death. California has recognized that such 
access should not be hindered by the lack of money to get into 
court or serve orders on the perpetrator. This bill follows 
that same path,, waiving the cost to the victim of obtaining a 
single copy of a police report pertaining to an incident of 
domestic violence. 

ARGUMENTS IN SUPPORT The. Legal Aid Foundation of Los Angeles 
(LAFLA) notes the wide ranging positive effects of this 
legislation, and the wide ranging negative consequences of not 
having access to po.lice reports documenting victims' accounts of 
domestic violence. In particular, LAFLA notes that provisions 
of the federal Violence Against Women Act (VAWA) "allow 
immigrant spouses and children of U.S. citizens and lawful 
permanent residents·self-petition for· their permanent resident 
status if they are the victims of domestic violence. The VAWA 
regulations require that an applicant submit police reports or 
other evidence documenting the abuse. Unfortunately, a 
significant number of our VAWA·clients are unable to access 
police reports from the local police departments in Los Angeles 
because they cannot afford the fee for the reports. . . . AB 
403'·s provision making police reports available to domestic 
.violence victims free of charge will greatly assist those women 
who are seeking to fulfill the documentation requirements under 
VAWA. . . . For some of our clients seeking VAWA relief, time is 
of the essence and i.t is imperative that they be able to obtain 
police reports as soon as possible." AB 403 creates an 
expedited process for gaining access to such reports. 

REGISTERED SUPPORT / OPPOSITION 

Supoort 

Association for Los Angeles Deputy Sheriffs 
California Organization or Police and Sheriffs 
California Peace Officers' Association 
California Police Chiefs' A~sociation 
Doris Tate Crime Victims Bureau 
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Legal Aid Foundation of Los Angeles 
Los Angeles County Sheriff's Department 
San Bernardino County Sheriff's Office 

Opposition 

None on file. 

AB 403 
Page 4 

Analysis Preoared by 
319-2334 

Donna S. Hershkowitz I JUD. I (916) 
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BILL ANALYSIS 

SENATE COMMITTEE ON Public Safety 
Senator Bruce McPherson, Chair S 

2001-2002 Regular Ses~ion B 

SB 1265 (Alpert) 
As Amended March 21, 2002 
Hearing date: April 2, 2002 
Family Code 
AA:mc 

DOMESTIC VIOLENCE 

VICTIM ACCESS TO LAW ENFORCEMENT REPORTS 

HISTORY 

Source: .san Diego City Attorney 

·1 
2 
~ 
5 

Prior Legislation: AB 403 (Romero) - Ch. 1022, Stats. 1999 

Support: Graduate Student Social Action Committee of the School 
of Social Work at San Diego.State University; San Diego 
County Domestic Violence Council; Attorney General's 
Office; one individual 

Opposition:None known 

KEY ISSUE 

SHOULD CURRENT LAW AUTHORIZING VICTIMS OF DOMESTIC VIOLENCE TO 
ACCESS INCIDENT REPORTS FROM LAW ENFORCEMENT BE EXPANDED TO INCLUDE 
VICTIM REPRESENTATIVES WHERE A VICTIM IS DECEASED, AS SPECIFIED? 

(More) 
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PURPOSE 

SB 1265 (Alpert) 
Page 2 

The purpose of this bill is to expand the current law , 
authorizing victim access to domestic violence law enforcement 
incident reports to include victim representatives where the 
victim is deceased, as specified. 

Current law requires law enforcement agencies to "provide, 
without charging a fee, one copy of all domestic violence 
iricident report face sheets, one copy of all domestic violence 
incident reports, or both, to a victim of domestic violence, 
upon·request," as specified. 

(More) 
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This bill would expand this provision to include-representatives 
of victims where a victim is deceased. "Representative" would 
be defined to mean any of the following: 

the surviving spouse; 
a surviving child of t~e decedent who has att~ined 18 

years of age; 
a surviving parent of the decedent; 
a surviving adult relative; and 
the public administrator if· one has been appointed. 

This bill· would expressly e~clude the following persons as a 
"representative of the victim" under this section: 

·.:- .. 
any.person who has been· convicted of the murder in the 

first degree, as-defined in Section 189 -of the Penal ·Code, 
of the victim; and 

any person identified in the incident report face sheet 
as a suspect. 

This bilL would require a· victim representatiye to,present his 
or her current Nalid driver's license or identification card 
·issued by the Department o~·Motor Vehicles and a certified copy 
of the death certi·ficate or other satisfactory evidence of the 
death of the vi·ctim .at the t·ime of the reqtl_est. 

This bill ·additior:{al·l·y would clarify that the ."identification" 
required of requesting victims under current law be clarified to 
specify his or her current valid driver's license or .. 
identification. card issued by the.-Department of Motor Vehicles. 

COMMENTS 

1. Stated Need for This Bill 

According to information submitted by the author's office, this 

(More) 
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SB 1265 (Alpert) 
Page 4 

bill has been introduced in response to a domestic violence case 
where the victim committed suicide. The victim's mother, who 
was seeking custody of her grandchildren, had difficulty in 
obtaining copies of the police reports concerning the domestic 
violence. 

2. What This Bill Would Do 

As explained above, since January of 2000 victims' of domestic 
violence in California have been authorized to obtain copies of 
law enforcement domestic violence incident reports. This bill 
would expand this provision to include a representative of a 
victim where a victim is deceased. The bill would require that 
representatives present identification, as specified, and a 
certified death certificate of the victim at the. time of the 
request. The bill .also would clarify that requesting victims 
must present a valid California driver"s license or 
identification card. "Representatives" are· specifically 
described in the bill (see above). · 

3. Background: Basis for The Law and'The Bill 

The section of law this bill amends was intended originally to 
give victims of domestic violence quick and affordable access to 
law enforcement incident reports. Proponents of the original 
bill (noted above) submitted that victims of domestic violence 
were being required to write'and request that copies of the 
reports be provided by mail, that they often had to pay a fee 
for even one report, and that it often took between two and 
three weeks to receive the reports. Proponents argued that such 
delays could prejudice victims, including their ability to 
present a case for a temporary restraining order. 

As explained above by the author, this bill similarly seeks to 
provide a representative of a deceased victim with relatively 
quick and uncomplicated access to these reports. 

*************** 

SB 1265 (Alpert) 
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hem 
· (ii) False Repons of Police Misconduct (Ch. 

590, Stats. 1995) (00-TC-26) 
(2) For payment of the mandate claims 

for the 2006-07 fiscal year for the 
Peace Officers· Procedural Bill of 
Rights (Ch. 675, Stats. 1990) 
(CSM-4499) ................................. 16,600,000 

(3) Pursuant to the provisions of Sec­
tion 17581 of the Government 
Code, the mandates identified in the 
following schedule are specifically 
identified by the Legislature for sus­
pension during the 2006-07 fiscal 
year.............................................. 0 
(a) Grand Jury Proceedings (Ch. 1170, Stats. 

1996) (98-TC-27) 
(b) Sex Crime Confidentiality (Ch. 502, Stnts. 

1992, Ch. '36, Stats. 1994, 1st Ex. Sess.) 
(98-TC-21) 

(c) Deaf Teletype Equipment (Ch. 1032, Stats. 
1980) (04-LM -11) 

(d) Sex Offenders: Disclosure by Law 
Enforcement Officers (Chs. 908 and 909, 
Stats. 1 996) (97-TC-15) 

(e) Missing Persons Report (Ch. 1456, Stars. 
1988, and Ch. 59, Stats. 1993) (CSM-
4255, CSM-4484, and CSM-4368) 

(f) Handicapped Voter Access Information 
(Ch. 494, Stats. 1979) (CSM-4363) 

(g) Substandard Housing (Ch. 238, Stats. 
1974) (CSM-4303) . 

·(h) Adult Felony Restitntion (Ch. 1123, Stats. 
1977) (04-LM-08) 

(i) Very High Fire Haiard Severity Zones (Ch. 
1188, Stats. 1992) (97-TC-1"3) 

(j) Local Coastal Plans (Ch. 1330, Stats. 1976) 
(CSM-4431) 

(k) SIDS Training for Firefighters (Ch. 1111, 
Stat>. 1989) (CSM-4412) 

([) SIDS Contacts by Local Health Officers 
(Ch. 268, Stats. 1991) (CSM-4424) 

(m) SIDS Autopsies (Ch. 955, Stars. 1989) 
(CSM-4393) 

(n) Inmate AIDS Testing (Ch. 1597. Stats. 
1988) (CSM-4369) 
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(o) SIDS Notices (Ch. 453, Stats. 1974) (04-
LM-01) 

(p) Guardianship/Conservatorship Filings (Ch. 
1357, Stats. 1976) (04-LM-15) 

(q) Victims' Statements-Minors (Ch. 332, 
Stats. 1981) (04-LM-14) 

(r) Extended Commitment. Youth Authority 
(Ch. 267, Stats. 1998) (98-TC-13) 

(s) Prisoner Parental Rights (Ch. 820, Stat..<; . 
.1 991) (CSM-4427) . 

(t) Structural and wildland firefighter safety 
clothing and equipment (8 Cal. Code Regs. 
3401 to 3410, incl.) (CSM-4261-4281) 

(u) Personal Alarm Devices (8 Cal. Code 
Regs. 3401(c)) (CSM-4087) 

(v) Law Enforcement Sexual Harassment 
Training (Ch. 126, Stats. 1993) (97-TC-07) 

(w) Elder Abuse, Law Enforcement Training 
(Ch. 444, Stats. 1997) (98~TC-12) 

(x) Redevelopment Agencies Tax Disburse­
ment Reporting (Ch. 39, Stats. 1998) (99-
TC-06) 

(y) Mandate Reimbursement Process (Ch. 486, 
Stats. 1975) (CSM-4204, CSM-4485) 

(z) Filipino Employee Surveys (Ch. 845, Stat..<;. 
1978) (CSM-2142) 

(aa) Domestic Violence Information (Ch. 
1609, Stats. 1984) (CSM-4222) 

(bb) Pocket · Masks (Ch. 1334, Stats. 1987) 
(CSM-4291) 

Provisions: 
l. If the amount in Schedule (0.5) is insufficient to 

pay claims for costs incurred to carry out the cited 
state mandates in the 2005-06 fiscal year, the 
Controller shall notify the Director of Finance of 
the amount of the deficiency and, with the ap­
proval of the director, shall augment the amount 
in Schedule (0.5) from the unencumbered balance 
of Schedule (l) to pay those claims. If the C<m­
troller determines that excess funds will remain 
available from Schedule (0.5) after all claims for 
the 2005...:06 tiscal year are paid, then the Control­
ler, with _the approval of the director, may aug­
ment the amount in Schedule (1) from the unen­
cumbered balance of the amount· provided in 
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Jtem 

(x) Police Officer's Cancer Presumption (Ch. 
1171, Stats. 1989) (CSM-4416) 

(y) Firefighter's Cancer Presumption (Ch. 
1568, Stats. 1 982) .(CSM-4081) 

(z) Domestic Violence Arrest Policies (Ch. 246, 
Stats. 1995) (CSM-96-362-02) 

(aa) Animal Adoption (Ch. 752, Stats. 1998) 
(98-TC-11) . 

(bb) Unitary Countywide Tax Rates (Ch. 921, 
Stats. 1987) (CSM-4355 and CSM-4317) 

(cc) Senior Citizens Property Tax Dcfenal (Ch. 
1242, Stats. 1977) (CSM-4359) 

(dd) Allocation of Property Tax Revenues (Ch. 
697, Stats. 1992) (CSM-4448) 

(ee) Photographic Record of Evidence (Ch. 
875, Stats. 1985) (98-TC-07) 

(ff) Rape, Victim Counseling (Ch. 999, Stats. 
1991) (CSM-4426) 

(gg) Health Benefits for Survivors- of Peace 
Oiiicers and Firefighters (Ch. ll20, Stats. 
1996) (97-TC-25) 

(3) Pursuant to the provisions of Sec­
tion 17581 of the Government 
Code, the mandates identified in 
the following schedule are specifi­
cally identified by the Legislature 
for suspension dming the 2005-06 
fiscal year.................................... 0 
(a) Grand Jury Proceedings (Ch. 1170, Stats. 

1996) (98-TC-27) 
(b) Sex Crime Confidentiality ( Ch. 502, Stats. 

1992, Ch. 36, Stats. 1994, 1st Ex. Sess.) 
(98-TC-21) 

(c) Deaf Teletype Equipment (Ch. 1032, Stats. 
1980) (04-LM-11) 

(d) Sex Offenders: Disclosure by Law Enforce­
ment Officers (Ch. 908 and 909, Stats. 
1 996) (97-TC-15) 

(e) Missing Persons Report (Ch. 1456, Stats.· 
1988, and Ch. 59, Stats. 1993) (CSM-4255, 
CSM-4484, and CSM-4368) 

(g) Presidential P1irnaries 2000 (Ch. 18, Stats. 
1999) (99-TC-04) --

(h) Handicapped Voter Access Information 
(Ch. 494. Stats. 1979) (CSM-4363) 

(i) Substandard Housing (Ch. 238, Stats. 1974) 
(CSM-4303) 
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(j) Adult Felony Restitution (Ch. 1123, Stats . 
. 1977) (04-LM-08) 

W 6 i"'!' '"' !:::omd l:.J#e '2:111 i8~i :u 'PJ:t~ I ~ 
~ ~ ~ ('251 f 1507) 

(m) Very High Fire Hazard Severity Zones (Ch . 
. 1188, Stats. 1992) (97-TC-13) 

(n) Local Coastal Plans (Ch. 1330, Stats. 1976) 
(CSM-4431) 

(o) SIDS Training for£!= Offi::1 ~ Firefight­
ers (Ch. 1111, Stats. 1989) (CSM-4412) 

(p) SIDS: Contacts by Local Health Officers 
(Ch. 268, Stats. 1991) (CSM-4424) 

(q) SIDS Autopsies (Ch. 955, Stats. 1989) 
(CSM-4393) . 

(r) Inmate AIDS Testing (Ch. 1597, Stats. 
1988) (CSM-4369) 

(s) SIDS Notices (Ch. 453, Stats. 1974) (04-
LM-01) . 

(t) Guardi<mship/Conservatorship Filings (Ch. 
1357, Stats. 1976) (04-LM-15) 

(x) Victims' Statements-Minors (Ch. 332, 
Stats. 1981) (04-LM-14) 

(y) Extended Commitment, .Youth Authority 
(Ch. 267, Stats. 1998) (98-TC-13) 

(z) Prisoner Parental Rights (Ch. 820, Stats. 
1991) (CSM-4427) 

(aa) Structural and wildland firefighter safety 
clothing and equipment (8 Cal. Code Regs. 
3401 to 3410, incl.) (CSM-4261-4281) 

(bb) Personal Alarm Devices (8 Cal. Code 
Regs. 3401(c)) (CSM-4087) 

(cc) Law Enforcement Sexual Harassment 
Training (Ch. 126, Stats. 1993) (97-TC-
07) 

(dd) Elder Abuse, Law Enforcement Training 
(Ch. 444, Stats. 1997) (98-TC-12) 

(ee) Redevelopment Agencies Tax Disburse­
ment Reporting (Ch. 39, Stats. 1998) (as.. 
=e..a6 99-TC-06) 

(ff) Mandate Reimbursement Process (Ch. 486, 
Stats. 1975) ( CSM 4204, CSM-4485) 

(gg) Filipino Employee Surveys (Ch. 845, 
Stats. 1978) (CSM-2142) 

(hh) Domestic Violence Information (Ch. 
1609, Stats. 1984) (CSM-4222) 

(ii) Pocket Masks (Ch. 1334, Stats. 1987) 
(CSM-4291) 
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(commencing with Section 17615) ofChapter4 of 
Pan 7 of Division 4 of Title 2 of the Government 
Code. 

-, If any of the scheduled amounts are insufficient to 
provide full reimbursement of costs, the State 
Controller may, upon notifying the Director of Fi­
nance in writing, augment those deficient 
amounts from the unencumbered balance of any 
other scheduled amounts therein. No order may 
be issued pursuant to this provision unless written 
notification of the necessity therefor is provided 
to the chairperson of the committee in each house 
which considers appropriations and the Chairper­
son of the Joint Legislative Budget Conm1ittee or 
his or her designee. 

3. Pursuant to Section 17581 of the Government 
Code, mandates identified in the appropriation 
schedule of this item with an appropriation of $0 
and included in tbe language of tllis provision are 
specifically identified by the Legislature for sus­
pension during the 2004-05 fiscal year: 
(1) Filipino Employee Surveys (Ch. 845, Stats. 

1978) 
(2) Lis Pendens (Ch. 889, Stats. 1981) 
(4) Involuntary Lien Notices (Ch. 1281, Stats. 

1980) 
(5) Domestk Violence Information (Ch. 1609, 

Stats. 1984) 
(6) CPR Pocket Masks (Ch. 1334, Stats. 1987) 

9612-001-0001-For allocation by the Department of Fi­
nance to the trustee of the Golden State Tobacco Se­
curitization Corporation, for payment of debt service 
on the Enhanced Tobacco Settlement Ass·et-Backed 
Bonds and operating expenses of the Golden State 
Tobacco Securitization Corporation in accordance 
with Section 63049.1 o.f the Government Code ...... . 
Provisions: 
1. Notwithstanding auy other provision of law, upon 

certification by the Golden State Tobacco Corpo­
ration, the Department of Finance may authorize 
expenditures of up to $200,000,000 in excess of 
the amount appropriated in tbis item for the pay­
ment of debt service on the Enl1anced Tobacco 
Settlement Asset-Backed Boods and the payment 
of operating expenses of the Golden State To­
bacco Securitization Corporation in the event to­
bacco settlement revenues and ce1tain other avail-
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to provide reimbursement pursuant to Article 5 
(commencing with Section 17615) of Chapter4 of 
Part 7 of Division 4 of Title 2 of the Govemment 
Code. 

2. If any of the scheduled amounts are insufficient to 
provide full reimbursement of costs, the State 
Controller may, upon notifying the Director of Fi­
nance in. writing, augment those deficient 
amounts from the unencumbered balance of any 
other scheduled amounts therein. No order may 
be issued pursuant to this provision unless written 
notification of the necessity therefor is provided 
to the chairperson of the committee in each house 
which considers appropriations and the Chairper­
son of the Joint Legislative Budget Committee or 
his or her designee. 

3. Pursuant to Section 17581 of the Government 
Code, mandates identified in the appropriation 
schedule of this item with an upprop1;ation of $0 
and included in the language of this provision are 
specifically identified by the Legislature for sus­
pension during the 2002-03 fiscal year: 
(3) Filipino Employee Surveys (Ch. 845, Stats. 

1978) 
(4) Lis Pendens (Ch. 889, Stats. 1981) 
(5) Proration of Fines and Court Audits (Ch. 980, 

Stats. 1984) 
(7) Involuntary Lien Notices (Ch. 1281, Stats. 

1980) 
(8) Domestic Violence Information (Ch. 1609, 

Stat~. 1984) 
(9) CPR Pocket Masks (Chapter 1334, Stats. 

1987) . 
9620-00 1-000 1-For Payment of Interest on General 

Fund loans, upon order of the Director of Finance, 

Amount 

for any General Fund Joan..................................... 50,000,000 
· Provisions: 

1. The Director of Finance, the Controller, and the 
State Treasurer shall satisfy any need of the Gen­
eral Fund for borrowed funds in a manner consis­
tent with the Legislature's objective of conducting 
General Fund borrowing in a manner that best 
meets the state's interest. The state f1scal officers 
'may, among other factors. take into consideration 
the costs of external versus internal borrowings 
and potential impact on other borrowings of the 
state. 
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(3) 98.01.084.578-Filipino Employee 
Surveys (Ch. 845, Stats. 1978) ..... 0 

(4) 98.01.088.981-Lis Pendens (Ch. 
889. Stats. 1981) .......................... 0 

(5) 98.01.098.084-Proration of Fines 
and .Court Audits (Ch. 980, Stats. 
1984)........................................... 0 

(6) 98.01.099.991-Rape Victim Coun­
seling Ctr. Notices (Ch. 999, Stats. 
1991)........................................... 157,896 

(7) 98.0 1.128. I SO-Involuntary Lien 
Notices (Ch. 1281, Stats. 1980).... 0 

(8) 98.01.160.984-Domestic Violence 
Information (Ch. 1609, Stats. 
1984)........................................... 0 

(9) 98.01.133.487-CPR Pocket Masks 
(Ch. 1334, Stats. 1.987) ................ 0 

Provisi<ins: 
l. Except as provided in Provision 2 of this item, al­

locations of funds provided in this item to the ap" 
propriate local entities shall be made by the State 
Controller in accordance with the provisions of 
each statute or executive order that mandates the 
reimbursement of the costs, and shall be audited 
to verify the actual amount of the mandated costs 
in accordance with subdivision (d) of Section 
17561 of the Government Code. Audit adjust­
ments to prior year clnims may be pnid from this 
item. Funds appropriated in this item may be used 
to provide reimbursement pursuant to Article 5 
(commencing with Section 17615) of Chapter 4 of 
Part 7 of Division 4 of Title 2 of the Government 
Code. 

2. If any of the scheduled amounts are insufficient to 
provide full reimbursement of costs, the State 
Controller may, upon notifying the Director of Fi­
nance in writing. augment those· deficient · 
amounts from the unencumbered balance of any 
other scheduled amounts therein. No order may 
be issued pursuant to this provision unless written 
notification of the necessity therefor is provided 
to the chairperson of the committee in each house 
which considers appropriations and the Chairper­
son of the Joint Legislative Budget Committee or. 
his or her designee. 

3. Pursuant to Section J 7581 of the Government 
Code, mandates identified in the appropriation 
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Item 
schedule of this item with an appropriation of $0 
and included in. the language of this provision are 
specifically identified by the Legislature for sus­
pension during the 200 l-02 fiscal year: 
(3) ·Filipino Employee Surveys (Ch. 845, Stats. 

1978) 
(4) Lis Pendens (Ch. 889, Stats. 1981) 
(5) Proration of Fines and Court Audits (Ch. 980, 

Stats. 1984) 
(7) Involuntary Lien Notices (Ch. 1281, Stats. 

1980) 
(8) Domestic Violence Information (Ch. 1609, 

Stats. 1984) 
(9) CPR Pocket Masks (Chapter 1334. Stats. 

1987) 
9620-00 I -0001-For Payment of Interest on General 

Fund loans, upon order of the Director of Finance, 

Amount 

for any General Fund loan..................................... 60,000,000 
Provisions·: 
1. The Director ·of Finance, the Controller, and the 

State Treasurer shall satisfy any need of the Gen­
eral Fund for bmTowed funds in a manner consis­
tent with the Legislature's objective of conducting 
General Fund borrowing in a manner that best 
meets the state's interest. The state fiscal officers 
may, among other factors, take into consideration 
the costs of external versus internal borrowings 
and potential impact on other borrowings of the 
state. 

2. ln the event that interest expenses related to inter­
nal borrowing exceed the amount appropriated by 
this item, there is hereby appropriated any amount 
necessary to pay the interest. Funds appropriated 
by this item shall not be expended prior to 30 days 
after the Department of Finance notifies the Joint 
Legislative Budget Committee of the amount(s) 
necessary or not sooner than such lesser time as 
the Chairperson of the Joint Legislative Budget 
Committee may determine. · 

9625-001-0001-For Interest Payments to the Federal 
Government arising from the federal Cash Manage-
ment Improvement Act of 1990·............................. 15,200,000 
Provisions: 
1. Expenditures from the funds appropriated by this 

item shall be made by the Controller, subject to 
the approval of the Depmiment of Finance, and 
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Pmt 7 of Division 4 of Title 2 of the Govemrnent 
Code. 

2. Jfany of the scheduled amounts are insufficient to 
provide full reimbursement of costs, the State 
Controller may, upon notifying the Director ofFi­
nance in writing, augment those deficient 
amounts from the unencumbered balance of any 
other scheduled amounts therein. No order may 
be issued pursuant to this provision wlless written 
notification of the necessity therefor is provided 
to the chairperson of the committee in each house 
which considers appropriations and the Chairper­
son of the Joint Legislative Budget Committee or 
his or her desi!,'llce. 

3. Pursuant to Section 17581 of the Goveniment 
Code, mandates identified in the appropriation 
schedule of this item .with an appropriation of $0 
and included in the language of this .provision are 
specifically identified by the Legislature for sus­
pension during the 2000-01 fiscal year: 
(a) Filipino Employee Surveys (Ch. 845, Stats. 

1978) 
(b) Lis Pendens (Ch. 889, Stats. 1981) 
(c) Proration of Fines and Court Audits (Ch. 980, 

Stats. 1984) · 
(d) Involuntary Lien Notices (Ch. 1281, Stats. 

1980) 
(e) Domestic Violence Infom1ation (Ch. 1609, 

Stats. 1984) 
(f) CPR Pocket Masks (Chapter 1334, Stats. 

1987) 
9620-00 1-0001-For Payment of Interest on General 

Ftmd loans, upon order of the Director of Finance, 
for any General Fund loan..................................... 14,100,000 
Provisions: 
1. The Director of Finance, the Controller, and the 

State Treasurer shall satisfy any need of the Gen­
eral Fuud for borrowed funds in a manner consis­
tent with the Legislature's objective of conducting 
General Fund borrowing in a manner that best 
meets the state's interest. The state fiscal officers 
may, among other factors, take into consideration 
the costs of external versus internal borrowings 
and potential impact on other borrowings of the 
state. 

2. In the event that interest expenses related to inter­
nal borrowing exceed the amount appropriated by 
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ITEM NO. AGENCY AND PURPOSE 

9210-295-0001 03 03 G 

·ISSUE 002: 
Repeal of suspended mandates 

Committee repealed six suspended 
mandates: 
Filipino Employee Surveys CCh.486/78) 
Lis Pendens (Ch.889/81) 
Proration of Fines & Court Audits 
(Ch.980/84) 
Involuntary Lien Notices (Ch.l281/80) 
Domestic Violence Info (Ch.l609/80) 
CPR Pocket Masks (Ch.1334/87) 

~·NON-BUDGET ACT*** 
921D-6D1-0001 99 03 G Local Government Financing 
**~~********~****** Local Assistance 

ISSUE 001: 
Booking Fee Subvention restored 

Item 9210-601-0001 restoration of Book­
ing Fee Subvention 

**NON-BUDGET ACT**~ 
9210-607-0001 01 03 G Local. Government Financing 
**~**************** Local Assistance 

ISSUE D01: 
Elimination of Small/Rural County 
Sheriff Grants. 

Elimination of Small/Rural County 
Sheriff grants. 

*•NON-BUDGET ACT*** 
9430-604-0064 98 03 S Shared Rev/Apprt-MV License Fees 
******************* Local Assistance 

ISSUE 002: 
Vehicle License Fee (VLFJ Offset 
Suspension - MVLF 

FINANCE LETTER ACCEPTED 
Suspend VLF offset beginning July l, 
2003. 
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0 

38,219,841 

38,219,841 

38,219,841 

-18,500,000 

-18,500.000 

-18.500.000 

34,147,000 

34,1.47,000 

:14,147,000 • 
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People v. Kuhn 
Cal.App.4.Dist. 

THE PEOPLE, Plaintiff and Respondent, 
v. 

GILBERT J. KUHN, Defendant and Appellant. 
Crim. No. 1869. 

District Court of Appeal, Fourth District, California. 
May 28, 1963. 

HEADNOTES 

(la, lb, lc, ld, le, lf, lg, lh) Taxation § 458.5-
Income Taxes--Offenses. 
Rev. & Tax. Code,§ 19406, the violation of which is 
a felony, and Rev. & Tax. Code, § 19401, the 
violation of which is a misdemeanor, do not define 
the same offense, though both sections punish failure 
to file a tax return, since intent to evade taxes is an 
element of§ 19406 only; the two sections therefore 
do not unconstitutionally confer on prosecuting 
officials the right to choose whether an accused will 
be charged with a felony or· misdemeanor for the 
same offense. 
See Cal.Jur.2d, Income Taxes,§ 66. 
(2) Statutes § 167--Construction--Absurdity. 
A statutory interpretation that leads to an absurdity 
should be rejected. 

(3) Statutes § 164(1)-Construction--Harmonizing 
Parts. 
If the provisions of a statute are subject to two or 
more reasonable interpretations, the interpretation 
that will harmonize rather than conflict with other 
provisions of the statute should be adopted. 

(4) Statutes§ 187-~Construction--With Reference to 
Other Laws. 
In determining legislative intent in connection with a 
phrase of a statute, the phrase should be considered 
as a whole, as an integral part of the whole code 
sectiori, and in relation to other statutes on the same 
subject, so as to harmonize the whole law. 

{5) Criminal Law§ 14--Intent. 
If qualifying words such as "knowingly," 

Page I· 

"intentionally," or "fraudulently" are omitted from a 
statute creating an offense, guilty knowledge and 
intent are not elements of that offense. By analogy 
the same conclusimi. follows from omission of the 
qualifying word "wilfully." 
See Cal.Jur.2d, Criminal Law, § 85 et seq.; 
Am.Jur., Criminal Law (1st ed § 23 et seq). 
(6) Criminal Law§ 14--Intent. 
As used in a criminal statute, the word "wilfully" 
implies a purpose or willingness to. do the act and 
also implies that the person involved knows what he 
is doing, intends to do what he is doing, and is a free 
agent. · 

(7) Statutes § 181--Construction--Change of 
Language. 
Where a statute conceining one subject contains a 
given provision, the omission of such provision from 
a similar statute· concerning a related subject is 
significant to show that a different intention existed. 

(8) Statutes § 129-Construction--Departure From 
Literal Meaning. 
A statute's purpose will not be sacrificed to a literal 
construction of its. language. 

. (9) Criminal Law § 139--Identity of Offenses-Test 
for Determining Identity. 
Though particular conduct may constitute an offense. 
against two statutes, these statutes do not define 
identical offenses if one offense requires proof of an 
element not involved in the other. . 

(10) Criminal Law § 140-What Constitutes Identity 
of Offenses. 
Substantially similar · criminal acts may be 
distinguished by the intent which prompts them. 

(11) Statutes § 90--Repeal by Implication-Latest 
Legislative Expression as Controlling. 
If two statutes concerning the same subject, passed at 
different times, are inconsistent with each other, the 
later statute, by implication, repeals conflicting 
provisions contained in the earlier. 
See Cal.Jur.2d, Statutes, § 77; Am.Jur., Statutes 
(1st ed § § 543, 548). 
(12) Statutes § 91--Repeal by Implication--
Conflicting Provisions of Same Statute. 
Among inconsistent provisions found in the same act, 
the provision that is latest in position in the act 
prevails. 
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SUMMARY 

APPEAL from a judgment of the Superior Court of 
San Diego County. Byron F. Lindsley, Judge. 
Affirmed. · · 

Prosecution for wilful failure to file a state income 
tax return with intent to evade the tax imposed. 
Judgment of conviction affirmed. 

COUNSEL 
Thomas Whelan and Monroe W. Kirlanan for 
Defendant and Appellant. 
Stanley Mask, Attorney General, William E. James, 
Assistant Attorney General, James Don Keller, 
District Attorney, and Norbert Ehrenfreund, Deputy 
District Attorney, for Plaintiff and Respondent. 
COUGHLIN, J. 
The defendant, appellant herein, by an indictment in 
three counts, respectively, was charged with a wilful 
failure to file a state income tax return for each of the 
years 1960, 1959, and 1958, with intent to evade the 
tax imposed, i.e., violations of section 19406 of the 
Revenue and Taxation Code; was found guilty on 
Count 1 as charged,.and of a lesser included offense 
on Counts 2 and 3, i.e., a violation of section 19401 
of the Revenue and Taxation Code; moved *697 for a 
new trial, which was denied; was sentenced to pay a 
fme of $5,000 on Count 1; was granted probation as· 
to Counts 2 and 3, the imposition of sentence being 
suspended; and appeals from the judgment. 

(1a) The defendant contends that section 19406 of the 
Revenue and Taxation Code, the violation of which is 
a felony, and section 19401 of that code, the violation 
of which is a misdemeanor, defme the same offense; 
thus confer on prosecuting officials the right to 
choose whether an accused will be charged with a 
felony ot a misdemeanor for the same offense; for 
this reason constitute an infringement of the 
constitutional guarantee of equal protection of the 
law, an unconstitutional delegation of legislative 
authority, and a denial of due process of law; and, 
therefore, are void. This contention presents the sole 
issue on appeal. Basic thereto is the claim that the 
subject sections define the same offense. 

Section 19406 provides that: "Any person who ... 
wilfully fails to file any return ... with intent to evade 
any tax imposed ... is punishable by imprisonment in 
the county jail not to exceed one year, or in the state 
prison not to exceed five years, or by fme of not more 
than five thousand dollars ($5000), or by both such 
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fine and imprisonment, at the discretion of the court." 

Section 19401 provides that: "Any person who with 
or without intent to evade any requirement ~f this 
part [viz. the personal income tax law] ... fails to file 
any return ... required ... is liable to a penalty ... [and] 
... is also guilty of a misdemeanor and shall upon 
conviction be fined not to exceed one thousand 
dollars ($1000) or be imprisoned not to exceed one 
year, or both, at the discretion of the court." 

1n support of his premise that the subject code 
sections define identical offenses, the defendant 
argues that the statutorily prescribed elements for 
each thereof are identical, i.e., (1) the failure to file a 
return, and (2) an intent to evade the payment of 
taxes. The prosecution contends that the intent to 
evade the payment of taxes is an element of the 
felony offense but not of the misdemeanor. The intent 
factor clearly is included in the felony statute, i.e., 
section 19406, by the language therein which refers 
to a person who "wilfully fails to file" a return "with 
intent to evade any tax imposed." The defendant 
claims that this factor also is inc! uded in the 
misdemeanor statute, i.e., section 19401, by the 
l~nguage therein which refers to a person who fails to 
file a return "with or without any intent to. evade any 
requirement" of *698 the law; stresses that part 
thereof which, out of context, refers to a person who 
fails to file a return "with ... intent to evade"· and 
concludes that the language thus' used demon~tes 
the inclusion of the intent factor in both code 
sections. 

If the intent factor is an . element of the offense 
described by section 19401, proof thereof would be 
essential to a conviction. However, applying the 
interpretive process indulged in by the defendant, 
which disregards a part of the language used, it 
appears that the section in question refers to a person 
who fails to file a return "... without any intent to 
evade." This interpretation renders unnecessary any 
proof of intent as a prerequisite to conviction. (2) The 
use of such an interpretive process develops a 
conflict within the statute; confuses rather than 
clarifies; and must be rejected under the fundamental 
rule ·that an interpretation which leads to an absurdity 
should be rejected. (Stockton School Dist. v. Wright, 
134 Cal. 64, 68 [66 P. 34]; Meyer v. Board of 
Trostees, 195 Cal.App.2d 420, 430 [15 Cal.Rptr. 
717].) (3) Where the provisions of a statute are 
subject to two or more reasonable interpretations, that 
which will harmonize rather than conflict with other 
provisions thereof should be adopted. (Spreckels v. 
Graham, 194 Cal. 516, 527 [228 P. 1040].) (4) 
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Obviously, in detennining the intention of the 
Legislature in the premises, the phrase "with or 
without intent to evade" should be considered as a 
whole; as an integral part of the whole code section 
(In re Marquez, 3 Cal.2d 625, 628 [45 P.2d 342]); 
and in relation to other statutes on the same subject, 
so as to harmonize the whole law. (Stafford v. Los 
Angeles etc. Retirement Board, 42 Cal.2d 795, 799 
[2 70 P .2d 12]; Stafford v. Realty Bond Service Corp., 
39 Cal.2d 797, 805 [249 P.2d 241].) (!b) When so 
considered, the subject phrase means "regardless of 
intent to evade"; indicates that intent is an immaterial 
factor in the offense described (Turner v. State, 157 
Tex. Crim. Rep. 77 [246 S.W.2d 642, 643]; Maynard 
v. State, 154 Tex. Crim Rep. 594 [228 S.W.2d 185, 
187]; cf. People ex rei. Lichtenstein v. Langan, 196 
N.Y. 260 [89 N.E. 921-922, 17 Ann.Cas. 1081, 25 
L.R.A. N.S. 479] and People v. Gittens, 78 Misc. 7 
[ !3 7 N.Y .S. 670, 672, 674]); and classifies the statute 
in question as one criminally enforcing an obligation 
imposed by law without regard to criminal 
knowledge or intent. (Generally see In re Marley, 29 
Cal.2d 525, 528-529 [175 P.2d 832]; People v. Gory, 
28 Cal.2d 450, 453 [170. P.2d 433]; People v. 
McCiennegen, 195 Cal. 445, 468-470 [234 P. 91].) 
*699 

It is significant that the offense defined by section 
19406, i.e., the felony statute, concerns a person who 
"wilfully fails" to file a return, while that defined by 
section 19401, i.e., the misdemeanor statute, omits 
the tenn "wilfully" and applies to a person who 
merely "fails" to file a return. (5, 6) It bas been held 
that where a statute which declares the commission 
or omission of an act to be an offense omits 
"qualifying words such as knowingly, intentionally, 
or fraudulently," guilty knowledge and intent are not 
elements of the offense so defined. (In re Marley, 
supra, 29 Cal.2d 525, 529; Brodsky v. California 
State Board of Pharmacy, 173 · Cal.App.2d 680, 688 
[344 P.2d 68].) By analogy the same conclusion 
follows from omission of the qualifYing word 
"wilfully" which, as used in a criminal statute, 
"implies a purpose or willingness to do the act" and 
also 'implies that the person involved "knows what be 
is doing intends to do what he is doing and is a free 
agent." (In re Trombley, 31 Cal.2d 801, 807 [193 
P.2d 734}.) 

(7) " 'Where a statute, with reference to one subject 
contains a given provision, the omission of such 
provision from a similar statute concerning a related 
subject is significant to show that a different intention 
existed.' " (People v. Town of Corte Madera, 97 
Cal.App.2d 726, 729 [218 P.2d 810]; City of Port 
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Hueneme v. City of Oxnard, 52 Cal.2d 385, 395 [341 
P.2d 318]; People v. Valentine, 28 Cal.2d 121, 142 
[169 P.2d 1].) 

(1c) When the Legislature included the qualifYmg 
word "wilfully" in the felony statute, which clearly 
applies only to· a person who intended to evade 
payment of the tax imposed, but omitted this 
qualifYing word from the misdemeanor statute, it 
thereby indicated that the latter statute should apply 
to a person who fails to file an income tax return 
regardless of his intention in the premises. This 

· circumstance justifies our conclusion that the phrase 
"with or without intent to evade" as used in section 
19401, is· a positive declaration that ari intent to evade 
is· not an element of the offense therein defined. (8) 
Although the defendant's position finds support in a 
literal application of the aforesaid phrase, the purpose 
of the ·statute will not be sacrificed to a "literal 
construction" of the language used therein. (Select 
Base Materials v. Board of Equalization, Inc., 51 
Cal.2d 640, 645 [335 P.2d 672].) 

(ld) As a consequence, the contention that the subject 
statutes *700 define the same offense must be 
rejected. (9) The fuct. that particular conduct may 
constitute an offense against two statutes does . not 
dictate the conclusion that these statutes define 
identical offenses. (Blockburger v. United States, 
284 U.S. 299, 304 [52 S.Ct. 180, !82, 76 L.Ed. 306]; 
United States v. Noveck, 273 U.S. 202 [47 S.Ct. 341, 
71 L.Ed. 610]; Gavieres v. United States, 220 U.S. 
338 [31 S.Ct. 421, 422, 55 ):...Ed. 489]; Levin v. 
United States, 5 F.2d 598, 599.) 

"If one offense requires proof of an element different 
from the other, they may not be deemed to constitute 
the same offense. ..." . (People v. Benenato, 77 
Cai.App.2d 350, 367 [175 P.2d 296].) 

Stated otherwise, it is the "presence of a fact 
necessary to one offense and absent in another that 
determines whether offenses are separate." (People v. 
D,ay, 199 Cal. 78, 83 [248 P. 250].) (!e) The decision 
in United States v. Beacon Brass Co .. 344 U.S. 43, 45 
[73 S.Ct. 77, 78, 97 L.Ed. 61], is particularly 
pertinent because the court there considered the 
similarity between the offense of attempting to evade 
taxes by filing a false statement with the Treasury 
Department and that of merely filing such a 
statement, and held that the two offenses were not 
identical as the intent to evade taxes was an element 
of the one and not of the other. 

(I 0) Substantially similar criminal acts may be 
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distii:tguished by the intent which prompts them. 
(People v. Thomas, 58 Cal.2d 121, 125 [23 Cai.Rptr. 
161, 373 P.2d 97].) (If) In the instant case, the 
element of intent is a prerequisite to conviction of the 
offense defined by section 19406, hilt not to that 
described by section 19401. Thus, under the tests 
aforesaid, the subject statutes defme two different 
offenses. 

(11) Moreover, as section 19401 was· enacted in 
1943, while section 19406 was added in 1953, even 
though it be assumed that the offense described in the 
latter is included in that described in the former, the 
conflict created by their penalty provisions is 
academic because the later statute repealed by 
implication any conflicting provisions of the earlier 
statute. 

''It is an old and well-settled rule that when two laws 
upon the same subject, passed at different times, are 
inconsistent with each other, the one last passed must 
prevail." (People v. Dobbins, 73 Cal. 257, 259 [14 P. 
860]; accord: People v. Thomas, supra, 58 Cal.2d 
122, 127; County of Ventura v. *701 Barry,. 202 Cal. 
550, 556 [262 P. 1081]; People v. Orona, 72 
Cai.App.2d 478,484 [164 P.2d 769].) 

Where the provisions of one statute irreconcilably 
conflict with those of another, the later enactment, by 
implication, repeals any conflicting provisions 
contained in the earlier. (Bank of British N A. v. 
Cahn, 79 Cal. 463, 465 [21 P. 863); People v. 
Haydon, 106 Cal.App.2d 105, 107 [234 P.2d 720]; 
United Milk Producers v. Cecil, 47 Cai.App.2d 758, 
766 [118 P.2d 830].) (lg) In Achilli v. United States, 
353 U.S. 373 [77 S.Ct. 995, 998, 1 L.Ed.2d 918], the 
court held, in substance; that a statute making it a 
misdemeanor to file a false income tax return with 
intent "to evade the valuation, enumeration, or 
assessment intended to be made ... " bad been 
repealed pro tanto by later statutes, the last of which 
made it a felony to file a false return with intent to 
evade the income tax; expressed its opinion that the 
scope of the misdemeanor statute "had been shrunk 
by a series of specific enactments that bad the 
potency of implied repeals"; and affirmed a 
conviction under the felony statute. 

The defendant contends that the rule of implied 
revocation does not apply to the instant situation 
because both sections 19401 and 19406 were 
included within chapter 16, part 10, division 2, of the 
Revenue and Taxation Code when that chapter was 
renumbered as chapter 23 in 1955 (Stats. 1955, ch. 
939, p. 1819), which constituted a reenactment of 
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both sections at the same time, i.e., in 1955. It would 
seem to be obvious that no presumed intent to 
reinstate those portions of section 1940 1 previously 
repealed impliedly by the enactment of section 19406 
may be ascribed to the Legislature through its action 
in merely renumbering a chapter of the code of which 
both sections were a part. (12) However, no decision 
need be made with respect to this contention because 
section 19406 would control over those parts of 
section 1940 I in conflict therewith under the general 
rule that "where inconsistent provisions are found in 
an act that provision which is latest in position in the 
act is deemed to express the last, final legislative 
intent, and prevails over prior repugnant provisions, 
though all are found in the same act and are intended 
to take effect at the same time." (Alameda County v. 
Dalton, 148 Cal. 246, 251 [82 P. 1050]; in accord: 
Spreckels v. Graham, 194 Cal. 516, 526 [228 P. 
1040]; Matter of Roberts, 157 Cal. 472, 477 [108 P. 
315].) 

(1b) The defendant also contends that if the doctrine 
of *702 implied revocation applies to the case at bar, 
his conviction of a violation of section 19401 under 
Counts 2 and 3 of the indictment is without support 
in the law because that section bad been repealed by 
section 19406. This contention is based on the 
assumption that the latter section impliedly repealed 
the former section in toto; disregards the fact that the 
two sections are irreconcilably conflicting, under the 
defendant's interpretation of section 19401, only to 
the extent that this section declares a failure to file a 
return with intent to evade the tax imposed is a 
misdemeanor; and neglects to consider the rule that a 
later statute impliedly repeals an earlier statute only 
to the extent that their provisions are in irreconcilable 
conflict. (People y. Fitzgerald, 14 Cal.App.2d 180, 
197 [58 P.2d 718].) That part of section 19401 
declaring a failure to file a return without intent to 
evade the tax imposed is not in conflict with section 
19406; was not repealed by implication; and is the 
offense of which the defendant was convicted under 
Counts 2 and 3. · 

As sections 19401 .and 19406 defme separate 
offenses, the essential premise upon which the 
defendant bases his claim of unconstitutionality is 
unsound and renders any further consideration of that 
claim unnecessary. 

The judgment is affirmed. 

Griffin, P. J., and Brown (G.), J., concurred. 
Cai.App.4.Dist. . 
People v. Kuhn 
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Weiss v. State Bd. of Equalization 
Cal. 

ALFRED K. WEISS et al., Appellants, 
v. 

STATE BOARD OF EQUALIZATION eta!., 
Respondents. 

L. A. No. 22697. 

Supreme Court of California 
Apr. 28, 1953. 

HEAD NOTES 

(1) Intoxicating Liquors § 9.4-Licenses-Discretion 
of Board. 
In exercising power which· State Board of 
Equalization has under Const., art. XX, § 22, to deny, 
in its discretion, "· ljny specific liquor license if it 
shall determine for good cause that the granting ... of 
such license would be contrary to public welfare or 
morals," the board performs a quasi judicial function 
similar to local administrative agencies. · 

·See Cai.Jur.2d, Alcoholic Beverages, § 25 et seq.; 
Am.Jur., Intoxicating Liquors,§ 121. 
(2) Licenses § 32-Application. 
Under appropriate circumstances, the same rules 
apply to determination of an application for a license 
as those for it's revocation. 

{3) Intoxicating Liquors § 9.4-Licenses--Discretion 
ofBoard. · 
The discretion of the State Board of Equalization to 
deny or revoke a liquor license is not absolute but 
must be exercised· in accordance with the law, and the 
provision that it may revoke or deny a license " for 
good cause" necessarily implies that its decision 
should be ba5ed on sufficient evidence and that it 
should not act arbitrarily in determining what is 
contrary to public welfare or morals. 

{4) Intoxicating Liquors § 9.4-Licenses--Discretion 
· · ofBoard. 

3 While the State Board of Equalization may refuse 
an on-sale liquor license if the premises are in the 
immediate vicinity of a school (Alcoholic Beverage 
Control Act, § 13), the absence of such a provision or 
regulation by the board as to off-sale licenses does 
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not · preclude it from making proxumty of the 
premises to a school an adequate basis for denying an 
off-sale license as being inimical to public morals 
and welfare. 

(5) intoxicating Liquors § 9.4-Licenses--Discretion 
of Board. 
It is not unreasonable for the State Board <if 
Equalization to decide·that public welfare and morals 
would be jeopardized by the granting of an off-sale 
liquor license within 80 feet of some of the buildings 
on a school ground. 

(6) Intoxicating Liquors § 9.4--Licenses--Discretion 
ofBoard. · 
Denial. of an application for an off-sale license to sell 
beer and wine at a store conducting a grocery and 
delicatessen business across the street from high 
school grounds is not arbitrary because there are 
other liquor licenses operating in the vicinity of the 
school, where all of them, except a drugstore, are .at 
such a distance from the school that it cannot be said 
the board acted arbitrarily, and where, in any. event, 
the mere fact that the board may have erroneously 
granted licenses to be used near the school in the past 
does not make it mandatory for the board to continue 

. its error and grant any subsequent application. 

(7) Intoxicating Liquors § 9.4-Licenses-Discretion 
ofBoard. · 
Denial of an application for an off:sale license to sell 
beer and wine at a store across·. the street from high 
school grounds is not arbitrary because the 
neighborhood is predominantly. Jewish and applicants 
intend to sell wine to customers of the Jewish faith 
for sacramental purposes, especially where there is · 
no showing that wine .for this purpose could not be 
conveniently obtained elsewhere. 

SUMMARY 

APPEAL from a judgment of the Superior Court of 
Los Angeles County. Frank G. Swain, Judge. 
Affirmed. 

Proceeding in mandamus to compel State Board of 
Equalization to issue an off-sale liquor license. 
Judgment denying writ affirmed. 
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COUNSEL 
Riedman & Silverberg and Miiton H. Silverberg for 
Appellants. 
Edmund G. Brown, Attorney General, and HowardS. 
Goldin, Deputy Attorney General, for Respondents. 
CARTER, J. 
Plaintiffs brought mandamus proceedings .in the 
superior court to review the refusal of defendant, 
State Board of Equalization, to issue them an off· 
sale beer and wine license at their premises and to 
compel the issuance of such a license. The court gave 
judgment for the board and plaintiffs appeal. *774 

Plaintiffs filed their application with the b~ard for an 
off-sale beer and wine license (a license to sell those 
beverages to be. consumed elsewhere than on the 
premises) at their premises where they conducted a . 
grocery and delicatessen business. After a hearing the 
board denied the application on the grounds that the 
issuance of the license would be contritry to the " 
public welfare and morals" because of the proximity 
of the premises to a school. 

According to 'the evidence before the board, the area 
concerned is in Los Angeles. The school is located in 
the block bordered on the south by Rosewood 
Avenue, on the west by Fairfax Avenue, and on the 
north by Melrose Avenue-an 80-foot street running 
east and west parallel to Rosewood and a bl.ocknortb 
therefrom. The school grounds are enclosed by a 
fence, the gates of which are kept locked most of the 
time. Plaintiffs' premises for which the license is 
sought are west across Fairfax, an 80-foot street, and . 
on the corner of Fairfax and Rosewood. The area on 
the west side of Fairfax, both north and south from 
Rosewood, and on the east side of Fairfax south from 
Rosewood, is a business district. The balance of the 
area in the vicinity is residential. The school is a high 
school. The portion along Rosewood is an athletic 
field with the exception of buildings on the corner of 
Fairfax and Rosewood across Fairfax from plaintiffs' 
premises. Those buildings are used for R.O.T.C. The 
main buildings of the school are on Fairfax south of 
Melrose. There are gates along the Fairfax and 
Rosewood sides of the school but they are kept 
locked most of the time. There are other premises in 
the vicinity having liquor licenses. There are five on 
the west side of Fairfax in the block south of 
Rosewood and one .on the east side of Fairfax about 
three-fourths of a block· south of Rosewood. North 
across Melrose and at the corner of Melrose and 
Fairfax is a drugstore wbi~h has an off-sale license. 
That place is 80 feet from the northwest comer of the 
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school property as Melrose is 80 feet wide and 
plaintiffs' premises are 80 feet from the southwest 
corner of the school property. It does not appear 
when any of the licenses were issued, with reference 
to the existence of the school or otherwise. Nor does 
it appear what the distance is between the licensed 
drugstore and any school buildings as disruiguished 
from school grounds. The licenses on Fairfax Avenue 
are all farther away from the school than plaintiffs' 
premises. 

Plaintiffs contend that the action of the board in 
denying them a license is arbitrary and unreasonable 
and they' particularly *775 point to the other licenses 
now outstanding on premises as near as or oot much 
farther from the school. 

The board has the. power " in its discretion, to deny ... 
any specific liquor license if it s.hall determine for 
good cause that the granting ... of such license would 
be contrary to public welfare or morals." (Cal. 
Consl, art. XX, § 22.) (I) In exercising that power it 
performs a guasi judicial function similar to local 
administrative agencies. (Covert v. State Board of 
Equalization, 29. Ca1.2d 125 [173 P.2d 545]; 
Reynolds v. State Board of Equalization, 29 Cal.2d 
137 [173 P.2d 551, 174 P.2d 4]; Stoumen v. Reilly, 37 
Cal.2d 713 [234 P 2d 969].) (2) Under appropriate . 

. circumstances, such as we have here, the same rules 
apply to the determination of an· application for a 
license as those for the revocation of a license. 
(Fascination, Inc. v. Hoover, 39 Cal.2d 260 [246 
P.2d 656]; Alcoholic Beverage Control Act, § 39; 
Stats. 1935, p. 1123, as amended.) (3) In making its 
decision " The board's discretion ... however, is not · 
absolute but must be exercised in accordance with the 
law, and the provision that it may revoke [or deny] a 
license 'for good cause' necessarily implies that its 
decisions should be based on sufficient evidence and 
that it should not act arbitrarily in determining what 
is contrary to public welfare or morals." (Stoumen ''· 
Reilly, supra, 37 Ca1.2d 713, 717 .) . 

. ( 4) Applying those rules to this case, it is pertinent to 
observe that while the board may refuse an on-sale 
license if the premises are in the immediate vicinity 
of a school (Alcoholic Beverage Control Act, supra, 
§ 13) there is no such provision or regulation by the 
board as to off-sale licenses. Nevertheless, proximity 
of the licensed premises to a school may supply an · 
adequate basis for denial of a license as being 
inimical to public morals and welfare. (See Altadena 
Community Church v. State Board of Equalization, 
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109 Cal.App.2d 99 [240 P.2d 322]; State v. City of 
Racine, 220 Wis. 490 [264 N.W. 490]; Ex parte 
Velasco, (Tex.Civ.App.) 225 S.W. 2d 921; Harrison 
v. People, 222 Ill. 150 [78 N.E. 52).) 

·The question is, therefore,. whether the board acted 
arbitrarily in denying the application for the license 
on the ground of the proximity of the premises to the 
school. No question is raised as to the personal 
qualifications of the applicants. (5) We cannot say, 
however, that it was unreasonable for the board to 
decide that . public welfare and morals would be 
jeopardized by the granting of an off-sale license at 
premises *776 within 80 feet of some ofthe buildings 
on a school ground. As bas been seen, a liquor 
license may be refused when the premises, where it is 
to be used, are in the vicinity of a school. While there 
may not be as much probability that an off-sale 
license in such a place would he as detrimental as an 
on-sale license, yet we believe a reasonable person 
could conclude that the sale of any liquor on such 
premises would adversely affect the public welfare 
and morals. 

( 6) Plaintiffs argue, however, · that assuming the 
foregoing is true, the action of the board was 
arbitrary because there are other liquor licensees 
operating in the vicinity of the school. All of them, 
except the drugstore at the northeast corner of Fairfax 
and Melrose, are at such a distance from the school 
that we cannot say the board acted arbitriu"ily, It 
should be noted also that as to the drugstore, while it 
is within 80 feet ofa comer of the school grounds, it 
does not appear whether there were any buildings 
near that comer, and as to all of the licensees, it does 
not appear when those licenses were granted with 
reference to the establishment of the school. 

Aside from these factors, plaintiffs' argument comes 
down to the contention that because the board may 
have erroneously granted licenses to be used near the 
school in the past it must continue its error and grant 
plaintiffs' application. That problem has been 
discussed: " Not only does due process permit 
omission of reasoned administrative opinions but it 
probably also permits sub9(antial ·deviation from the 
principle of stare decisis. Like courts, agencies may 
overrule prior decisions or practices and may initiate 
new policy or law through adjudication. Perhaps the 
best authority for this observation is FCC v. WOKO 
[329 U.S. 223 (67 S.Ct. 2!3, 91 L.Ed. 204).] The 
Commission denied renewal of a broadcasting license 
because of misrepresentations inade by the licensee 
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concerning ownership of its capital stock. Before the 
· reviewing courts one of the principal arguments was 
that comparable deceptions by other licensees had not 
been dealt with so severely. A unanimous Supreme 
Court easily rejected this argument: 'The mild 
measures to others and the apparently unannounced 
change of policy are considerations appropriate for· 
the Commission in determining whether its action in 
this case is too drastic, but we cannot say that the 
Commission is bound by anything that appears before 
us to deal with all cases at all times as it has dealt 
with some that seem comparable.' *777 In rejecting a 
similar argument that the SEC without warning ·had 
changed its policy so as to treat the· complainant 
differently from others in similar circumstances, 
Judge Wyzanski said: 'Flexibility was not the least of 
the objectives sought by· . Congress in selecting 
administrative rather than judicial determination of 
the problems of security regulation. ... · Tiie 
administrator is expected to treat experience not as a · 
jailer but as a teacher.' Chief Justice Vinson, speaking 
for a Court of Appeals, once declared: 'In the instant 
case, it seems. to us there has been a departure from 
the policy of the Commission expressed in the 
decided cas,es, but this is not a controlling factor upon 
the Commission.' Other similar authority is rather 
abundant· Possibly the outstanding decision the other 
way, unless the dissenting opinion in the second 
Chenery case is regarded as authority, is NLRB v. 
Mall Tool Co. [119 F.2d 700.] The Board in ordering 
back pay for employees wrongfully discharged had in 
the court's opinion departed from its usual rule of 
ordering back pay only from time of filing charges, 
when filing of charges is unreasonably delayed and 

· no mitigating circumstances are shown. The Court, 
assuming unto itself the Board's power to find facts, 
said: 'We find in the record no mitigating 
circumstances justifYing the delay.' Then it modified 
the order on the ground that 'Consistency in 
administrative rulings is essential, for : to adopt 
different standards for similar situations is to act 
arbitrarily.' From the standpoint of an ideal system, 
one can hardly disagree with the court's remark. But 
from the standpoint of a workable system, perhaps 
the . courts should not impose upon the agencies 
standards of consistency of action which the courts 
themselves customarily violate. Probably deliberate 
change in or deviation from established 
administrative policy should be permitted so long as 
the action is not arbitrary or unreasonable. This is the 
view of most courts." (Davis, Administrative Law, § 
168; see also Parker, Administrative Law, pp. 250-
253; 73 C.J.S., Public Administrative Bodies and 
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Procedure, § 148; California Emp: ·Com. 1'. Black­
Foxe M. Ins/., 43 Cal.App.2d Supp. 868 [110 P.2d 
729].) Here the board was not acting arbitrarily if it 
did change its position because it may have 
concluded that another license would be too many in 
the vicinity of the school. 

(7) The contention is also advanced that the 
neighborhood is predominantly Jewish and plaintiffs 
intend to sell wine to. customers of the Jewish faith 
for sacramental purposes. We fail to see how that has 
any bearing on the issue. The wine *778 to be sold is 
an intoxicating beverage, the sale of which requires a 
license under the law. Furthermore, it cannot be said 
that wine for this purpose could not be conveniently 
obtained elsewhere. 

The judgment is affirmed .. 

Gibson, C. J., Shenk, J., Edmonds, J., Traynor, J., 
Schauer, J., and Spence, J .; concurred. 
Appellants' petition for a rehearing was denied May 
21, 1953. 

Cal. 
Weiss v. State Bd. of Equalization 
40 Cal.2d 772, 256 P .2d I 

END OF DOCUMENT 
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Office of the Attorney General 
·state of California 

*1 Opinion No. 88-702 

September 13, 1989 

THE COMMISSION ON STATE MANDATES 

THE COMMISSION ON STATE MANDATES has requested an opinion on the following 
question: 

Does the Commission on State Mandates have the authority .to reconsider a prior 
final decision relating to the existence or nonexistence of state mandated costs? 

CONCLUSION 

The Commission on State Mandates does have the authority to reconsider a prior 
final decision rel<;~ting to the existence or nonexistence of state mandated costs, 

_where the prior decision was contrary to law. 

ANALYSIS 

Section 6 of article XIII B of the California Constitution, an initiative 
constitutional amendment which became effective on July 1, 1980, provides: 

" Whenever the Legislature or any state agency mandates a new program or higher 
level of service on any local government, the state shall provide_ a subvention 
of funds to reimburse such local government for the costs of such ·program or 
increased level of service, ~xcept that the 'Legislature may, but need not, 
provide such subvention of funds for the following mandates: 
" (a) Legislative mandates requested by the local agency affected; · 
" (b) Legislation defining a new crime or changing an existing definition of a 
.crime; or 
" (c) Legislative mandates enacted prior to January 1, 1975, or executive orders 
or regulations initially implementing legislation enacted prior to January 1, 
1975." . 

In order to implement the provisions of section 6, supra, the Commission on State 
Mandates (" commission," post) was established on January 1, 1985. (Gov.Code, 
17525.) [FNl) Its basic purpose is to adjudicate claims filed by local agencies 
for costs incurred as a .result of certain state mandated programs. (See 68 
Ops.Cal.Atty.Gen. 245 (1985) .) Specifically, section 17551, subdivision (a), 
provides: 

" The commission, pursuant to the provisions of this chapter, shall hear and 
decide upon a claim by a local agency or school district that the local agency 
or school district is entitled to be reimbursed by the state for costs mandated 
by the state as required by Section 6 of Article XIII B of the California 
Constitution." 

The present inquiry is whether the commission is authorized to reconsider, pursuant 
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to its own motion, its determination in a prior case respecting the entitlement of 
·a claimant (local agenc'y or school district) to reimbursement for state mandated 
costs. It is understood for purposes of this discussion that the prior decision 
was duly rendered and has become final. ·Our attention has been directed, for 
illustrative purposes, upon the interpretive clarification by the California · 
Supreme Court in County of Los Angeles v. State of California ( 1987) 43 Cal. 3d 4 6, 
56-57, providing a limited definition of the phrase " new program or higher level 
of service" within the context of section 6 of article XIII B of the California 
Constitution, supra. Specifically, it was decided that that phrase does not 
include any incidental increase.in local costs arising upon the enactment of a law 
of general application. Consequently, there was no mandatory subvention for 
increased costs to local agencies resulting from the legislative authorization for 
higher workers' compensation benefits. As a result of this clarification, the 
commission.may have reached different determinations with respect to certain prior 
claims which it now wishes to reopen for consideration. 

*2 In the absence of any specific statutory authority, an administrative agency 
has; as a general rule, no power to grant a rehearing or otherwise to reconsider a 
previous final decision. In 37 Ops.Cal.Atty.Gen. 133 (1961), we considered 
whether the California Unemployment Insurance Appeals Board was authorized to set 
aside its decision and reopen a· matter for the purpose of receiving written. 
argument or reevaluating the evidence and issuing a different decision. We 
explained in part (id., at 134-135): 

"In 2 Ops.Cal.Atty.Gen. ·442; 443, the specific question of the board's 
jurisdiction to review, rehear or reconsider formal decisions was discussed as 
follows: 
" ±In cases such as this one, the jurisdiction of boards and agencies such as 
the.California Employment Commission and its successor the California· 
Unemployment Insurance Appeals Board, is special and limited. (Heap v. City of 
Los Angeles, 6 Cal. (2d) 405; Peterson v. Civil Service Board, 67 Cal.App. 70; 
Krohn v. Board of Water and Power Com., 95 Cal.App. 289.) It would seem that 
if such an agency did not have the express power to grant a rehearing, it could 
hot grant such a rehearing. 
" ±The reason for this rrile of law is well expressed in the case of Heap v. City 
of·Los Angeles, supra, where the Court said: 

... But the rule stated above·; that a civil service commission has no 
such power in the absence of express authorization, is sound and practical. If 
the power were admitted, what procedure would govern its exercise? Within what 
time would it have to be exercised; how many times could it be exercised? Could 
a subsequent commission reopen and reconsider an order of a prior commission? 
And if the commission could reconsider an order sustaining a discharge, could it 
reconsider an order having the opposite effect, thus retroactively holding a 
person unfit for his position? These and many other possib-le questions which 
might·be raised demonstrate how unsafe and impracticable would be the view that 
a cormnission might upset its final orders at its pleasure,. without limitations 
of time; or methods of procedure .... " ' 
" ' Th'e rule and reas.on therefor is well supported by California authority. 
(Pacheco v. Clark, .44 Cal.App. (2d) 147; Olive Proration etc .. Com. v. 
Agricultural etc. Com., 17 Cal. (2d) 204; Proud v. McGregor, 9 Cal. (2d) 

·178.) This office has adhered to the rule just set out in Opinions (NS 2192, 
NS 2192a and NS 2192b) addressed to the State Board of Equalization.' 
"It was concluded. therein that the Unemployment Insurance Appeals Board has no 
jurisdiction to review, rehear or reconsider its formal decisions for the 
reasons stated above. 
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"Again in 16 Ops.Ca1.Atty.Gen. 214 at 215, this office.stated: 
'It appears to be the general rule that if the jurisdiction of·an 

administrative board is purely statutory, it must look to its statute to 
ascertain whether its determinations may be reopened. (People v. Wemple (1895) 
144 N.Y. 478, 39 N.E. 397; State v. Brown (1923) 126 ·wash. 175, 218 P. 9; Note 
(1941) 29 Geo. L. J. 878; Comment (1941) 29 Cal. L. Rev. 741). That this is 
the California rule is ill~strated by the decision in Olive Proration Committee 
v. Agricultural Prorate Commission, (1941) 17 Cal.2d 204, 109 P.2d 918, wherein 
the court said, at page 209: 
*3" " ... since all administrative actions must be grounded in statutory 
authority, in the absence of a provision allowing a commission to change its 
determination, courts have usually denied the right so to· do." ' (See also 
Cook v.Civil Service Commission (1911)· 160 Cal. 589, 117 P. 662; Heap v. Los 
Angeles (1936) 6 Cal.2d 40-5, 57 P.2d 1323; 1 Ops.Cal.Atty.Gen. 412, 417; 2 
Ops.Cal.Atty.Gen. 442; 3 Ops.Cal.Atty.Gen. 143, 144; 4 Ops.Cal.Atty.Gen. 34, 
36; 9 Ops.Cal.Atty.Gen. 294, 295.} 11 

' " 

In 59 Ops.Cal.At~y.~en. 123 (1976) we pointed to certain " narrow exceptions" to 
the general rule. (Id. at 126-127.) For example, the rule would not apply where 
the Legislature intended that the.agency should exercise a continuing jurisdiction 
with power to reconsider. its orders. As stated by the court in Olive Proration 
etc. Com. v. Agric. etc. Com. (1941) 17 Cal.2d 204, 209: 

" Where orders which relate to what may be rather broadly defined as individual 
rights.are concerned, the question whether the administrative agency may reverse 
a particular determination depends upon the kind of power exercised in making 
the order and the terms of the statute under which the power was exercised. As 
to the first factor, almost without exception, courts have held that the 
determination of an administrative agency. as to the existence of a fact .or 
status which is based upon a present or past group of facts, may not thereafter. 
be altered or modified. (Muncy v. Hughes, 265 Ky. 588 [97 S. W. (2d) 546); 
Little·v. Board of Adjustment, 195 N. C. 793 [143 S. E. 827); Lilienthal v. 
Wyandotte, 286 Mich. 604 [282 N.W. 837].) As concisely stated by the New York 
Court of Appeals, ±officers· of special and limited jurisdiction .cannot sit in 
review of their own orders or vacate or annul them'·. (People ex rel. Chase v. 
Wemple, 144 ·N.Y. 478 [39 N. E. 397).) But if it is clear that the legislature 
intended that the agency should exercise a continuing jurisdiction with power to 
modify or alter its orders to c'onform to changing conditions, the doctrine of 
res judicata is not applicable. The determination depends upon the provisions 
of the ·particular statute. 
" ... And since all administrative action·must be grounded in statutory 
authority, in the absence of a provision allowing a commission to change its 
determination, courts have ·usually denied the right so to do." (Emphasis 
added.) 

(Accord, Hollywood Circle, Inc. v. Dept. of Ale. Bev. Cont. (1961) 55 Cal.2d 728, 
732.) We find no such provision in the statute in question. (See 17551 (a) 
supra.) 

Further, the rule would not apply where the agency's decision exceeded its 
authority or was made without sufficient evidence. In Aylward v. State Bd. etc . 

. Examiners · ( 194 8) 31 Cal. 2d 833, the Board of Chiropractic Examiners adopted, 
without notice, and based upon the board's own records, a resolution canceling 
forty licenses, previously issued by the board, to practice chiropractic on the 
ground that such licenses had been issued contrary to numerous prerequisites of the 
Chiropractic Act. This action purported to reverse the action of the board during 
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the previous year, in which it was concluded, upon a noticed and contested hearing, 
that " none of the matters presented were grounds under the Chiropractic Act for 
revocation of any licenses." The Supreme Court held that the board improperly 
canceled the licenses in the absence of a statutorily required noticed hearing (id. 
at 838), but that the board should not be precluded from taking adverse action 
based on any proper legal ground (id. at 842). The court explained as follows 
(id. at 839): 

*4 " The agency however,. may be bound by its prior action where it has made a 
determination of a question of fact within its powers, and it lacks authority to 
rehear or reopen the question. (Olive Proration etc. Com. v. Agricultural 
etc. Com., 17 Cal.2d 204, 209; Heap v. City of Los Angeles, 6 Cal.2d 405; 
Proud v. McGregor, 9 Cal.2d 178, 179; Pacheco v. Clark, 44 Cal.App.2d 147, 153; 
Hoertkorn v. Sullivan, 67 Cal.App.2d 151, 154; Matson Terminals, Inc. v. 
California Emp. Corn., 24 Ca1.2d 695, 702.) 
" Irnplici t . in the· cases denying, a board's power to r.eview or reexamine a 
question, however, is the qualification that the board must have acted within 
its jurisdict'ion and within the powers conferred on it. Where a board's order 
is not based upon a determination of fact, but upon an erroneous conclusion of 
law, and is without the board's authority, the order is clearly void and hence 
subject to collateral attack, and there is no good reason for holding the order 
binding on the board. Not onli will a court refuse t~ grant mandate to enforce 
a void order ·of such a board '(Proud v. McGregor, 9 Cal.2d 178; Pacheco v. 
Clark, 44 Cal.App.2d 147), but mandate will lie to compel the board to nullify 
or rescind its void acts. (Board of Trustees v. State Bd. of Equalization, 1 
Cal.2d 784. While a board may have exhausted its power to act when it has 
proceeded within its powers, it cannot be said to have exhausted its power by 
doing an act which it had no power to do or by making a determination without 
sufficient evidence. In such a case, the power to act legally has not bee~ 
exercised, the doing of the void act is a nullity, and the board still has 
unexercised power to proceed within its jurisdiction." (Emphasis added.) 

In Ferdig v. State Personnel Board (1969) 71 Cal.2d 96, the board had approved the 
appointment of an applicant to a state civil service position. More than seven 
months later, the board, after a hearing, adopted its order revoking the 
appointment due to the erroneous grant of veterans' preference points. (Id. at 
100.) Responding to the contention that the initial order approving the 
appointment having become final,. the board was, in the absence of statutory 
authority, without jurisdiction to reconsider it, the court observed (id. at 105-
106):. 

" What we examine here is the jurisdiction of the Board to take corrective 
action with respect to an appointment which it lacked authority to make. It 
defies logic to say that the mere enumeration in the Act of the methods of 
separating an employee from state' civil service in a situation where an 
appointment has been validly made, compels the conclusion that'no jurisdiction 
exists to rectify the action of the Board in a situation where an appointment 
has been made without authority. 

" We conclude, therefore, that when the matter was brought to its attention, the 
Board had jurisdiction to inquire· into and review the certification as to 
veterans' preference credits made by the ·Department of Veterans Affairs and 
having determined that appellant was not.entitled to such c:edits, to take the. 
corrective action which it did by revoking appellant's appolntrnent. Whlle thls 
jurisdiction does n·ot. appear to have been conferred upon the Board in so many 
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words by the express or precise language of constitutional or statutory 
provision, there can be no question in that it is implicit in the constitutional 
and statutory scheme which empowers the Board to administer and enforce the 
civil service laws.N 

*5 Determinations by.the commission as to entitlement of local agencies to 
reimbursement for state mandated costs are questions of law. (Carmel Valley Fire 
Protection Di.st. v. State of California, supra, 190 Cal.App.3d at 536.) An 
administrative agency is not authorized to act contrary to law. (Ferdig v. State 
Personnel Board, supra, 71 Cal.2d at 103-104.) Consequently, where the decision 
in a prior case was based upon. an erroneous legal premise, and is contrary to law 
(e.g., licenses issued or veterans preference points granted contrary to law), the 
administrative agency, having exceeded its authority, may reconsider its decision 
notwithstanding the absence of express statutory sanction. In the case presented 
for illustrative purposes, the .commission's prior determination, based upon an 
erroneous interpretation of law, to provide a subvention for an incidental increase 
in local costs arising upon an increase in workers' compensation benefits, w_as 
contrary to law. Under the principles set forth above, the commission would be 
authorized to reconsider its prior decision. 

The question remains, however, whether the Legislature in this instance has 
authorized a different result, precluding the commission from reconsidering a prior 
final decision. [FN2] The commission is authorized to adopt procedures for hearing 
claims and for the taking of evidence. ( 17553.) [FN3] Pursuant to its 
authority to adopt and amend rules and regulations ( 17527, subd. (g)), the 
commission has promulgated rules for the conduct of hearings. (Tit. 2, C.C.R., 
1187-1188.3, hereafter referred to as "·rules.N) Upon receipt of a claim, the 
commission is required to conduct a hearing within a reasonable time. ( 17555; rule 
1187.1, .subd. (a).) The hearing shall be conducted in accordance with specified 
rules of evidence and procedure. (Rules 1187.5, 1187.6.) ·Prior to the adoption 
of its written decision the commission may, on its own motion or upon a showing of 
good cause, order a further hearing. (Rule 1187.9, subd. (a).) Within a 
reasonable time following the hearing, a proposed decision of the _commission panel, 
commission staff, or ·hearing officer, as the case may be, shall be prepared and 
served upon the parties. (Rule 1188.1.) The decision of the commission itself 
must be written, based on the record, and contain a statement of reason's for the 
decisions, findings and conclusion. (Rule 1188. 2; subd. (a).) After the decision 
has been served, it shall not be changed except to correct· clerica·l errors. (Rule 
1188.2, subd. (b).) Either party may commence a proceeding for judicial review of 
a decision of the commission. ( 17559.) The period of limitations applicable to 
such review is three years. (Carmel Valley Fire Protection Dist. v. State of 
California, supra' '190 Cal. App. 3d at 534.) 

If the commission determines that costs are mandated by the state, it must 
determine the amount to be subvened to local agencies and adopt " param:eters and 
guidelines" for reimbursement of claims. ( 17 557; rule 118 3. 1.·) Thereafter, the 
commission shall adopt an estimate of 'statewide costs resu1 ting from the mandate. 
(Rule 1183.3, subd. (a).) At least twice each calendar year, the commission is 
required to identify and report to the Legislature the statewide costs estimated 
for each mandate and the reasons for recommending reimbursement. ( 17600; rule 
1183.3, subd. (b).) The amounts awarded are included in the local government 
claims bill and thereafter, in the case of continuing costs, in the budget bill for 
subsequent fiscal years. { 17561, subd. (b) (2).) 
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*6 The Supreme Court has applied a uniform set of rules when reviewing the validity 
of administrative regulations. " Where a· statute empowers an administrative agency 
to adopt regulations, such regulations ±must be consistent, not in conflict with 

·the statute, and reasonably necessary to effectuate its purpose.' " (Ontario 
Community Foundation, Inc. v. State Bd. of Equalization (1984) 35. Cal.3d 811,· 816.) 
" [T]here is no agency discretion to promulgate a regulation which is inconsistent 
with the governing statute." (Woods v. Superior Court (1981) 28 Cal.3d 668, 679.) 
"Administrative regulations that violate acts.of the Legislature.are void and no 
protestations that they are merely an exercise of administrative discretion can 
sanctify them." (Morris v. Williams (1967) 67 Cal.2d 733, 737.) 
Administrative regulations that alter or amend that statute or enlarge or impair 
its scope are void and courts not only may, but it is their obligation to strike 
down such regulations." (Ontario Community Foundation, Inc. v. State Bd. of 
Equalization, supra, 35 Cal. 3d 811, 816-817; emphasis added.) " It is fundamental 
that an administrative agency may not usurp the legislative function, no matter now 
altruistic its motives are." (Agricultural Labor Relations Bd .. v. Superior Court 
(1976) 16 Cal~3d 392, 419.) 

There is no indication in the statutory scheme that the jurisdiction of the 
commission is limited to rectify its action where a determination of entitlement 
had been adopted without authority. As observed in Ferdig v. State Personnel 
Board, supra, 106, " [w]hile this jurisdiction does not appear to have been 
conferred upon the (commission] in so many words by the express or precise language 
of constitutional or statutory provision, there can be no question that it is 
implicit in the constitutional and statutory scheme which empowers that [commission 
to provide ±an effective means of resolving disputes over the existence of state­
mandated local programs' (sec. 17 500) .] " 

To the extent that rule 1188.2, subdivision (b), may be interpreted to foreclose 
the commission from rectifying a decision made.or action taken contrary to law, it 
impairs the scope of the statute, and to that extent is void. (Cf. Ontario 
Community Foundation, Inc. v. State Bd. of Equal., supra, 35 Ca1.3d at 816-817; 64 
Ops.Ca1.Atty.Gen. 425, 430 (1981) . .) In our 'view, an administrative agency has no 
more power to promulgate a rule preserving or per-petuating its decisions made or 
actions taken without authority, than it has to undertake such decisions or actions 
in the first instance. 

It is concluded that the commission is authorized to reconsider a prior final 
decision relating to entitlement for reimbursement for state mandated costs, where 
the prior decision was contrary to law. · 

JOHN K. VAN DE KAMP 
Attorney General 

Anthony S. DaVigo 
Deputy 

[FNl]. Hereinafter, all unidentified section references are to the.Government Code. 

[FN2]. To be clear, this opinion concerns the reconsideration of a prior decision, 
i.e., which has become final, for the purpose of determining whether the decision 
in that case should be modified or reversed. We do not question the power of an 
administrative agency to reconsider a prior decision for the purpose of determining 
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whether that decision should be overruled in a subsequent case. It is long 
settled that due process permits substantial deviation by administrative agencies 
from the principle of stare decisis. I rleiss v. State Bd. of Equal. ( 1953) 4 0 
Cal.2d 772, 776.) An agency may disregard its earlier decision, provided that its 
action is neither arbitrary nor unreasonable lid., at 777.) 

[FN3). The commission is not subject to the provisions· of the California 
Administrative Procedure Act pertaining to administrative adjudication. (§§ 11500, 
11501.). 

72 Ops. Cal. Atty. Gen. 173, 1989 I'lL 408272 ICal.A.G.) 
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Rideout Hosp. Foundation, Inc. v. County of Yuba 
Cal.App.3 .Dist. 

RlDEOUT HOSPITAL FOUNDATION, INC., 
Plaintiff and Respondent, 

v. 
COUNTY OF YUBA et al., Defendants and 

Appellants. 
No. C011614. 

Court of Appeal, Third District, California. 
Jul20, 1992. 

SUMMARY 

A nonprofit hospital brought an action against a 
county to recover property taxes it had paid under 
protest after the county denied the hospital's 
application for the welfare exemption (Rev. & Tax. 
Code, § 214) on the ground that the hospital had mit 
operating revenues in excess of I 0 percent for the 

. two tax years in question. The trial court granted 
SUIDID!'ITY judgment in favor of the hospital, finding 
that a nonprofit hospital that earns surplus revenues 
in excess of I 0 percent for a given tax year Can still 
qualify for the welfare exemption .. (Superior Court of · 
Yuba County, No. 45090, Robert C. Lenhard, Judge.) 

The Court of Appeal affinned .. The court held that 
Rev. & Tax. Code, § 214, subd. (a)(l), which 
provides that a hospital will not be deemed to be 
operated for profit if its operating revenue does not 
exceed I 0 percent, does not automatically preclude a 
hospital that does have revenue in excess of I 0 
percent from invoking the welfare· exemption. The 
legislative history of the provision, the court held, 
indicates that it was not intended to deny exemption 
to a nonprofit organization earning excess revenues 

· for debt retirement, facility expansion, or operating 
cost contingencies, but merely to require a hospital 
earning such excess revenue to affirmatively show 
that, in fact, it is not operated for profit and that it 
meets the other statutory conditions for invoking the 
exemption. (Opinion by Davis, J ., with Sparks, 
Acting P. J ., and Nicholson, J ., concurring.) 

HEAD NOTES 
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(Ia, lb, lc, ld) Property Taxes § 24-Exemptions-­
Property Used for Religious, Hospital, or Charitable 

·Purposes-Hospital Eainmg in Excess of 1 0 Percent 
Revenue. 
In a nonprofit hospital's action against a county to 
recover property taxes paid under protest, the trial 
court properly found that·the hospital, which had net 
operating revenues in excess of I 0 percent for the tax 
years in question, was not automatically ineligible for 
the " welfare exemption" of Rev. & Tax. Code, § 
214. Rev. & Tax. Code, § 214, subd. (a)(!), provides 
that a hospital will not be deemed to be operated for 
profit if its operating revenue does not exceed I 0 
percent, but· does not state the effect of earnings in 
excess of that amount. The legislative history of the 
provision indicates that it was. not intended to deny 
exemption to a nonprofit organization earning excess 
revenues if those revenues were to be used for debt 
retirement, facility expansion, or operating cost 
contingencies. Thus, while a hospital earning such 
excess revenue does not receive the benefit of being 
deemed nonprofit, it can still invoke the exemption if 
it can show that, in fact, it is not operated for profit 
and meets the other statutory conditions for invoking 
the exemption. · 
[See CaLJur.3d, Property Taxes, §§ 18, · 20; 9 
Witkin, Summary of Cal. Law (9th ed. 1989) 
Taxation, §§ 153, 155.] 
(2) Taxpayers' Remedies § 14-Proceedings and 
Actions to ·Recover Taxes Paid-Review--Questions 
of Law--Interpretation of Welfare Exemption Statute. 
In a nonprofit hospital's action against a county to 
recover taxes paid under protest, the question of · 
whether the hospital qualified for the " welfare 
exemption" of Rev. & Tax. Code, § 214, even 
though it bad earned surplus revenue in excess of I 0 
percent for the tax years in question, was a question 
of law for the Court of Appeal's independent· 
consideration on review. · 

(3) Statutes . § 29-Construction-Language-
Legislati ve Intent. 
In interpreting a statute, the court's function is to 
ascertain the intent of the Legislature so as to 
effectuate the purpose of the law. To ascertain such 
intent, courts turn first to the words of the statute 
itself, and seek to give those words their usual and 
ordinary meaning. When a court interprets statutory 

©2007 Thomson/West. No <"'3'05 to Orig. U.S. Govt. Works. 



I· 

8 Cai.App.4th 214 

. 8 Cai.App.4th 214, 10 Cal.Rptr.2d 141 

(Cite as: 8 Cal.App.4th 214) 

language, it may neither insert language that has been 
omitted nor ignore language that has been inserted. · 
The language must be construed in the context of the 
statutory framework as a whole, keeping. in mind the 
policies· and purposes of the statute. If possible, the 
language should be read so as to conform to the spirit 
of the enactment. If the statute is ambiguous or 

· uncertain, a court employs various rules of 
construction to assist in its interpretation. 

(4) Property Taxes § 24-Exemptions-Property Used 
for Religious, Hospital, or Charitable Purposes-Strict 
Construction of Welfare Exemption Statute. 
The " welfare exemption" of Rev. & Tax. Code, § 
214, like all tax exemption statutes, is to· be strictly 
construed to the end that the exemption allowed is 
not extended beyond the . plain meaning of the 
language employed. The rule of strict construction, 
however, does not mean that the narrowest possible 
interpretation must be given to the statute, since strict 
construction must still be reasonable. 

(5) Statutes § 46-Construction-Presumptions--
Lilgislative Intent., . 
A fundamental ruhi of statutory construction is that 
the court must assume that the Legislature knew what 
it was saying· and meant what it said. A· related 
principle is that a court will not presume an intent to 
legislate by implication. Moreover, when the 
Legislature has expressly declared its intent, the · 
courts must accept that declaration. 

(6) Statutes § 42-Construction--Aids--Opinions of 
Attorney General. 
Opinions of the Attorney General, while not binding, 
are entitled to great weight, and the Legislature is 
presumed to know of the Attorney General's formal 
interpretation of a statute. 

COUNSEL 
Daniel G. Montgomery, County Counsel, and James 
W. Calkins, Chief Deputy County Counsel, for 
Defendants arid Appellants. · 
McCutchen, Doyle, Brown & Enersen, John R. Reese 
and Gerald R. Peters for Plaintiff and Respondent. 
DAVIS,J. . 
In this action to recover property taxes paid under 
protest, County of Yuba (County) appeals from a 
decision in favor of the taxpayer, Rideout Memorial 
Hospital (Rideout). There is but one issue on appeal: 
can a nonprofit hospital that earned surplus revenue 
in excess of 10 percent (for a given year) still qualify 
for the " welfare exemption" from property taxation 
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in light of Revenue and Taxation Code section ·214, 
subdivis_ion (a)( I)? We hold that it can. 

Background 

Revenue and Taxation Code section 2 I 4 (section 
214) sets forth the " welfare exemption" from · 
property taxation. For the tax years in question *217 
here, the section provided in pertinent part: " (a) 
Property used ~xclusively for religious, hospital, 
scientific, or charitable puiposes owned and· operated 
by community chestS, funds, foundations or 
corporations organized and operated for religious, 
hospital, scientific, or charitable purposes is exempt 
from taxation if: 

" ( 1) The. owner is not organized or opera ted for 
profit; provided,· that in the case of hospitals, such 
organization shall not be deemed to be organized or 
operated for profit, if during the immediate preceding 
fiscal year the excess of operating revenues, 
exclusive of gifts, endowments and grants-in- aid, 
over operating expenses shall not have exceede9. a 
sum equivalent to I 0 percent of such operating 
expenses. As used herein, operating expenses shall 
include depreciation based on cost of replacement 
and amortization of, and interest on, indebtedness. 

" (2) No part of the net earnings of the owner inures 
to the benefit of any private shareholder or 
individual. 

" (3) The property is used for the actual operation of 
the exempt activity, and does not exceed an amount 
of property reasonably necessary . to the 
accomplishment of the exempt purpose. 

" (4) The property is not used or operated by the 
owner or by any other person so as to benefit any 
officer, trustee, director, shareholder, member, 
employee, contributor, or bondholder of the owner or 
operator, or any otheqierson, through the distribution 
of. profits, payment of excessive · charges or 
compensations or the more advantageous pursuit of 
their business or profession. · 

" (5) The property is not used by ~e owner or 
members thereof for fraternal or lodge purposes, or 
for social club purposes except where such use is 
clearly incidental to a primary religious, hospital, 
scientific, or charitable purpose. 

" ( 6) The property is irrevocably dedicated to 
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religious, charitable, scientific, or hospital PW"JlOses 
and upon the liquidatio11. dissolution or abandoriment 
of ·the owner will not inure to the benefit of any 
private p~rson · .except· a fund, foundation "or 
corporation . organized and operated for religious, 
hospital,.scientific, or charitable purposes, ... 

' 
" The ·exemption provided for herein shall be known 
as the '.welfare exemption.;" *218 

Our concl::m centers on . section 214, subdi:Vision 
(a)( I) (hereafter, section 2I4(a)(l)). FNJ.· 

FNI Section 214(a)(1) was amended 
J)Onsubstantively in 1989 and now.provides: 
" (a) Property used exclusively for religious, 
hospital,,. scientifi~, or charitable p!!fPoses 
owned and operated .by .community chests, 

•. funds;foundations or corporations organized. 
: ,•;and, operated .for . religlous, . hospital, 

. · ,, scientific, or. charitable. purpose;, is . exempt. 
,from,. taxation if: '['if) (l)Jhe o~er is not 

. : organi~d . or operated for profit: Ho,wever, 
.in the. case of hospitals, . the .organization 

... shall not be deemed to be organized or 
· opernted. for profit, if durlng ~dinmediate . 

.. :. preceding fisc~! year th,~. t:xcess.!Jf op_erating 
rev~pues, e~clusive of gifts, el)dowments, · 

. ·: and grants~ in-aid; over operating expen~es 
.. ·:has. not ex~eeded a sum eqUivalent ~o 10. 

percentofthose operating expens~s. As used 
h.erein,· operl!ting expenses shall include 
depreci,ati_on .based on. cost. of .replacement 
and amortization of, .. and interest on, 
indebtedness." (Stats. 1989, ch. 1292, § 1.) 

1n 1985, th~ previously undesignated .introductory 
paragraph, of sectim1_ 214 was lettered ;'.;(a):'' (Stats. 
1985, r,:h:. ~42, § 2, :P· 2026.) .This ._change 
redesignated. section 214(1) as 214(a)(l), section 
214(2) as ·214(a)(2), and so on. For . the sake of 
simplicity we will use the terms" section 214(a)(l)" 
" seqtion 214(a)(2)". and t)1e like when re.ferripg to 
the pre- or.the post-1985 section 214. 

. . ' .-·- ,. ' ', . 

•,· ' 

County denied Rideout's applications for the welfare 
exemption for the tax years 1986-1987. and 1987" 
1988 .. RJdeou1 paid· tlie ,t~es. un.der prote~t 'and 
applied for. a refun~. A,f'ter County denied !he refund, . 
Rideout sued Coun_ty.: .. ,., .. . . 

County contends that Rideout·had ,excess revenu~s, 
under section.214, of24.and 21 ·percent for the.tWo 
years ir question. Rideout concedes that its net · 
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operating revenues under section 214 exceeded 10 
percent in each of those two years. 

In summary judiroent proceedings, the parties 
narrowed the issues to the single issue stated above 
and the .trial court ruled in favor of Rideout. (Ia) 
County· llfgues th!)t. Rideout is . automatically 
inefigible for the welfare exemption for the years in 
question because its net revenues exce.eded the 10 
percent · limitation -of ,st?ction . 214(a)(l) ... Rideout 
counters that the 10 percent. provision constitutes a .... 
safe harbor'' for nonpr~fit hospitals by which the 
hospitai can be deemed . to satisfy section, :2 i 4(a)( 1 ), 
but.that a nonprofit hospital with reyenues over 10 
percent 'can . still meet.• tile 90ndition of.. seCtion 
214(a)(l) by showing, pur_Suant to the general rule, 
that it is n()t organized o~ operated for .Profit. We . 
conclude that Rideop.t's po~ition,}~ essentially correct. . 

Discussion 

·. (2) The u;sue in tl:~js, case pre~ents a· question .. of law 
that · we. ·consider independently .. (See . Rudd v. 
California .Casualty Gen Ins. Co. (19~0) 219 *:Z19 
Cal.App.3d 948,,9~i-952[268 CaLRp~. 6~4); Burke 
Concrete Access9ries, inc,. v. Superior Cqurt.(19,70). 
8 Cal,App}d 773, 774-775. [87 Cal.Rptr. 619].) 

AUprOI)erty in,Califomia: is subje~tto tllxation unless 
exempted under: federal or California law, ((;!II. . 
Const., art XIII,§ !;Rev. &Tax. Code, §.201; all 
finiher refe~nces :,to undesignated secti~ns are to the 
Reyemie and t~ation Code · unle~s · ()therw.ise 
spe.9ified.) ·The constitutional !Jasi~ for the " welfare : 
exemption" was add~d to th~. 9l!lifoinia. Constitution 
in 1944; as revise!J nonsub~tantiyely in.1974, it,now 
provid~s: " .The Leg\slature may exempt from 
property· taxation in whole or. in,part: [fl,, ... Property 
use~ ~x12lusively . ~()r rel.jgious, .hospital,. or charitable 
PurPOses and owned or· held in. trust by 9orporations 
or other entities (1) that are organized. and. operating . 
for those plU"jloses, {:f) that are IlOnprofit, and .(3) no 
part of.whosenet earnings inures to the benefitofany · 
private shareh()l~er or it)dividlJ.ll\," .(Cal Const., .art. 
XIII, § 4, subd. (b); formerly art. XI!), § lc.) Tht: 
rationale for the welfare exemption is that the exempt 
property is being used either to provide a 
goveTJ)IDenHike seryice .. or .to a~;complish .some 
desired spcial objective· .. (Ehrman .& Flavin,, Taxing. ,. 
Cal. Property (3d ed. 1989) ExemptProperty, § 6.05, 
p. 9.).. . 

... 
Pursuant to. this constitutional . authorization, the 

© 2007 Thomson/West. No 31(i~ to Orig. ,Y.S. Oovt. Works. 



8 Cai.App.4th 214 

8 Cai.App.4th'214, 10 Cal.Rptr:2d 141 

(Cite as: 8 Cal.App.4th 214) · 

. Legislature in 1945 enacted section 214 and labeled 
that exemption the " welfare exemption." In this 
appeal, we are asked to interpret subdivision (a)( I) of 
section 214. 

Certain general principles guide our interpretation. 
(3) " Our function is to ascertain the intent of the 
Legislature so as to effectuate the purpose of the law. 
(California Teachers Assn. v. San Diego Community 
College Dist. (1981) 28 Cal.3d 692, 698 [170 
Cai.Rptr. 817, 621 P.2d 856].) To ascertain such 
intent, courts turn first to the words of the statute 
itself (ibid.), and seek to give the words employed by 
the Legislature their usl!li.l and ordinary meaning. 
(Lungren v. Deukmejian (1988) 45 Cal.3d 727, 735 
[248 Cai.Rptr. 115, 755 P .2d 299).) When 
interpreting statutory language, we may neither insert 
language which has been omitted nor ignore language 
which has been inserted. (Code Civ. Proc., · § 1858.) 
The language must be conStrued in the context of the 
statutory framework as a whole, keeping in mind the 
policies and purposes · of the statute (West Pi co 
Furniture Co. · v. Pacific Finance Loans (1970) 2 
Cal.3d 594, 608 [86 Cal.Rptr. 793, 469 P.2d 665]), 
and where possible the language should be read so as 
to conform to the spirit of the enactment. (Lungren v. 
Deukmejian, supra, 45 Ca1.3d at p. 73S.)" (Rudd v. 
California Casualty Gen. Ins. Co., supra, 219 
Cai.App.3d at p. 952.) If the statute is ambiguous or 
uncertain, courts employ various rules of construction 
to assist in the interpretation. (See 58 Cai.Jur.3d, 
Statutes,§§ 82-118, "220 pp. 430-508.)(4) Finally,"· 
[t]he welfare exemption, like all tax exemption 
statutes, is to be strictly construed tO the end that the 
exemption allowed is not extended beyond the plain 
meaning of the language employed. However, the · · 
rule· of strict construction does not mean that the 
narrowest possible ·interpretation be given; ' " strict 
construction must still be a reasonable construction." 
'(Cedars of Lebanon Hasp. v. County of L.A. (1950) 
35 Cal.2d 729, 734- 735 [221 P.2d 31, 15 A.L.R.2d 
1'045]; English v. County, of Alameda (1977) 70 
Cal.AppJd 226, 234 [138 Cai.Rptr. 634].)" 
(Peninsula Covenant Church v. County ofSan Mateo 
(1979) 94 Cai.App.3d 382, 392 [156 Cai.Rptr. 431}.) 

(lb) We therefore first consider the language of 
section 214(a)(l), which stated at the relevant times 
herein: " (a) Property used exclusively for religious, 
hospital, scientific, or charitable purposes owned and 
operated by community chests, funds, foundations or 
corporations organized and ·operated for religious, 
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hospital, scientific, or charitable purposes is exempt 
from taxation if: [fl (I) The owner is not organized 
or operated for profit; provided, that in the case of 
hospitalS, such organization shall not be deemed to be 
organized or · operated for profit, if during the 
immediate preceding fiscal year the excess of 

· operating revenues, exclusive of gifts, endowments 
and graots-in-aid, over operating expenses shall not 
have exceeded a sum equivalent to 1 0 percent of such 
operating expenses. As used herein, operating 
expenses shall include depreciation based on cost of 
replacement and amortization of, and interest on, 
indebtedness." (See fu. 1, ante.) 

As we immediately ·see, the .proviso · presents 
somewhat of a " knotty" problem, being cast as a 
double negative-if revenues did not' exceed 10 
percent, the hospital shall not be deemed to be 
organized or operated for profit. PN

2 Under the 
language of section 214(a)(l), the Legislature did not 
automatically exclude nonprofit hospitals earning 
more than 1 0 percent surplus revenues from the 
welfare exemption. The proviso does not address this . 
situation on its face; ii concerns only the hospital 
earning 1 0 percent or under. In fact, the automatic 
exclusion would have been a simple matter to 
accomplish-a mere untying of the two " knots" from 
the proviso would have done it. We note that in other 
sections of the Revenue and Taxation Code, when the 
Legislature wishes to· exclude certain entities from a 
taxation exemption it can do so in clear terms. (See, 
e.g.,§ 2012, subd. (c):" (c) This section shall not be 
construed to exempt any profit- making organization 
or concessionaire from any property tax, ... " ) *221 

FN2 Of course, ir' ~ hospital satisfies this 
proviso it must still actually be nonprofit 
because . the welfare exemption does not 
apply to profltmaking hospitals regardless of 
their earnings (Cal.· Const., art. XIII, § 4, 
· subd. (b)); moreover, to claim the 
exemption, the nonprofit hospital must 
satisfy all of the other conditions set forth in 
section 214(a) (i.e., subds. (2) through (6)). 

Nevertheless, there is that double negative. Does that 
double negative make a positive? ln other words, is 
the converse of the. proviso to be implied-as County 
argues-so that a hospital which exceeded the 10 
percent figure is deemed unable to satisfy section 
214(a)(l)~ These questions raise ambiguities that call 
for the employment of certain rules of construction .. 
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(5) A fundamental rule of construction is that we 
must assume the Legislature knew what it was saying 

. and meant what it said. (Blew v. Horner (1986) 187 
Cal.App.3d 1380, 1388 [232 Cal.Rptr. 660]; Tracy v. 
Municipal Court (1978) 22 Cal.3d 760, 764 [150 
Cai.Rptr .. 785, 587 P.2d 227]; Rich v. State Board of 
Optometry (1965) 235 Cal.App.2d 591, 604 [45 
Cai.Rptr. 512].) In related fashion, courts wiU not 
presume an intent to legislate by implication. (People 
v. Welch (1971) 20 Cal.App.3d 997, 1002 [98 
Cai.Rptr. 113]; First M. E. Church v. Los Angeles 
Co. (1928) 204 Cal. 201, 204 [267 P. 703].) County 
has constructed section 214 on a foundation of 
implication which does ·not fare well under the 
weight of these rules. 

Another important rule is that when the Legislature 
has expressly declared ·its intent, the courts must 
accept that declaration. (Tyrone v. Kelley ( 1973) 9 

· Cal.3d 1, 1J [106 Cai.Rptr. 761, 507 P.2d 65]; see 
California Assn. of Psychology Providers v. Rank 
(1990) 51 Cal.3d 1, 15 [270 Cai.Rptr. 796, 793 P.2d 
2].) (!c) Here, the application of this rulqequires us 

· to consider section 214's legislative history. (See 51 
Cal.3d at pp. 14- 16.) 

As originally enacted in 1945, section 214 did not 
contain the proviso found in subdivision (a)(!), and 
the condition stated by subdivision (a)(3) was 
different. The section originally read in pertinent part 
as follows: " [a) Property used exclusively for 
religious, hospital, scientific, .or charitable purposes 
owned and operated by community chests, funds, 
foundations or corporations organized and operated 
for religious, hospital, scientific, or charitable 
purposes is exempt from taxation if: 

" (!) The owner is not organized or operated for 
profit; 

" (2) No part of the net earnings of the owner inures 
to the · benefit of any private shareholder or 
individual; 

" (3) The propertY is not used or ·Operated by the 
owner or by any other person for profit regardless of 
the purposes to which the profit is devoted; ... " 
(Stats. 1945, ch. 241, §I, p. 706.) 

In Sutter Hospital v. City of Sacramento (1952) 39 
Cal.2d 33 [244 P .2d 390], the California Supreme 
Court was asked whether a nonprofit hospital "'222 
which had deliberately earned an 8 percent surplus of 
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income over expenses to be used for debt retirement 
and facility ·expansion could qualifY for the welfare 
exemption of section 214. Relying on subdivision 
(a)(3) as stated above, the court said no. (39 Cal.2d at 
pp. 39-41.) The court acknowledged that its holding 
made it difficult for modern hospitals to operate in a 
financially sound mariner to reduce indebtedness and 
expand their facilities, but said that matter should be 
addressed to the Legislature rather than the courts 
because subdivision (a)(3) compelled the court's 
holding. (39 Cal.2d at pp. 40-41.) 

Responding to the challenge raised by the Sutter 
decision, the Legislature in 1953 amended section 
214. (Stats. 1953, ch. 730, § 1-4, pp. 1994-1996; 
Christ The Good Shepherd Lutheran Church · v. 
Mathiesen (1978) 81 ·Cal.App.3d 355, 365 [146 
Cal.Rptr. 321].) This amendment was proposed in 
Assembly Bill No. 1023 (A.B. 1023).' As originally 
introduced, A.B. 1023 rewrote subdivision (a)(3) to 
require simply that the property be· " used for the 
actual operation of the exempt activity," and 
contained an urgency clause setting. forth the 
Legislature's intent as follows: " This act is an 
·urgency measure necessary for the immediate 
preservation of the public peace, health or safety 

· within the meaning of Article IV of the Constitution, 
and shall go into immediate effect. . The facts 
constituting such necessity are: Continuously since 
the adoption of the 'welfare exemption' it' has been 
understood by the administrators of the law, as well 
as by the public generally, that it was the purpose and 
the intent of Legislature in the adoption of 
subdivision [a](3) of Section 214 of the Revenue and 
Taxation Code to disqualify for tax exemption any 
property of a tax exempt organization which was not 
used for the actual operation of the· exempt activity, 
but that such organization could rightfully use the 
income from the property devoted to the exempt 

. activity for the purposes of debt retirement, 
expansion of plant and fac'i!ities or reserve for 

. operating contingencies without losing the tax 
exempt status of its property. 

" Recently, doubt has been cast upon the foregoing 
interpretation by a decision of the State · Supreme 
Court involving the tax exemption of a hospital. This 
decision was broad in its application and has caused 
the postponement or actual abandonment of plans for 
urgently needed hospital construction and expansion 
at a time when there are insufficient hospital facilities 
in this State to properly care for the health needs of 
its· citizens, and virtUally no surplus facilities for use 
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in case of serious epidemic or disaster. This 
Legislature has recognized that in addition to gifts 
and bequests the traditional method for the financing 
of the expansion and construction of voluntary 
religious and community nonprofit hospital facilities 
is through the use of receipts from the actual 
operating facilities. In its decision the Supreme Court 
indicated that this was a matter for legislative 
clarification. *223 

" It bas never been the intention of the Legislature 
that the property of nonprofit religious, hospital or. 
charitable organizations otherwise qualifying for the 
welfare exemption should be denied exemption ifthe 
income from the actual operation of the. property for 
the exempt activity be devoted to the purposes of 
debt retirement, expansion of plant and facilities or 
reserve for operating contingencies, it having been 
the interit of the Legislature in adopting subsection 
[a](3) of Section 214 to deny exemption to property. 

. not used for exempt purposes even though the 
income from the property was used to support an 
exempt activity. 

" Therefore, in order to clarify the legislative intent 
and to remove any doubt with respect to the status of 
property actually · used for exempt purposes, it is 

·necessary to amend subdivision [a)(3) of Section 214 
of the Revenue and Taxation Code. It is essential that 
this be done at tbe earliest possible moment to avoid 
further delays in the construction and expansion of 
needed hospital facilities." (Stats. 1953, cb. 730, §4, 
pp. 1995-1996.) 

About three months after this urgency clause and 
amendment to subdivision (a)(3) were proposed in 
A.B. 1023, A.B. 1023 was amended to include .the 
proviso in subdivision (a}(l} at issue· here. (Stats. 
1953, ch. 730, § 1, p. 1994.} Thereafter, A.B. 1023-
with the urgency clause and the noted changes to 
subdivisions (a)(l) and (a)(:i)-was enacted into law. 
(Stats. 1953, ch. 730, § 1, pp. 1994-1996.) 

In the urgency clause, the Legislature expressly 
stated its intent that a section 214 organization " 
could .rightfully use the income from the property 
devoted to the exempt activity for the purposes _of 
debt retirement, . expansion of plant and facilities or 
reserve for operating contingenCies without losing the 
tax exempt status of its property," and that" [i]t has 
never been the intention of the Legislature that the 
property of nonprofit ... hospital ... organizations 
otherwise qualifying for the welfare exemption 
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should be denied exemption if the income from the 
actual operation of the property for the exempt 
activity be devoted to the purposes of debt retirement, 
expansion of plant and facilitie.s or reserve for 
operating contingencies, ... " (Stats. 1953, cb. 730, § 
4, pp. 1995-1996.) 

Where the Legislature has expressly declared its 
intent, we must accept that declaration. (Tyrone v. 
Kelley, supra, 9 Cal .3d at p. 11; see California Assn. 
of Psycholog)l Proi>iders v. Rank, supra, 51 Cal.3d at 
p. 15.) Pursuant to the legislative expression· here, . 
there is no limitation on earned revenue that 
automatically disqualifies a nonprofit hospital from 
obtaining the welfare exemption; the concern is 
whether that revenue is devoted to furthering the 
*224 exempt purpose by retiring debt, expanding 
facilities or saving for con'tingencies. FN' 

FN3 This is not to say that a nonprofit 
hospital can earn any amount above I 0 
percent and still qualify for the welfare 
exemption. The hospital must show that 
indeed it is not organized or opemted for 
profit and that it meets all of the other 
conditions in section 214. One of these other 
conditions, section 214 (a)(3), now 
mandates in pertinent part that the " property 
[be] used for the actual operation of the 
exempt activity, and ... not exceed an 
amount of property reasonably necessary to 
the accomplish,.,ent of the exempt purpose." 
(Italics added.) 

It · ill true' that the ·urgency clause contamrng the 
Legislature's expressed intent was made a part of 
A.B. I 023 before the proviso in section 214(a)(l) 
was added to that bill, and that the clause refers to 
section 214(a)(3). Regardless of timing, however, 
both the section 214(a)(l) proviso and the urgency 
clause were enacted into law as part of A.B. 1023. 
(Stats. 1953, ch. 730, §§ 1, 4, pp. 1995-1996.) More 
importantly, the urgency clause focuses on the issues. 
of tax exemptions for hospitals, the urgent need for · 
hospital construction and expansion, andthe ways of 
financing that construction and expansion for 
nonprofit hospital& It is in this context-a context 
fundamentally implicated by a hospital earning above 
the 10 percent figure in section 214(a)(1)-that the 
Legislature declares " [i]t has never been the 
intention of the Legislature that the ,property of 
nonprofit ... hospital ... organizations otherwise 

. qualifying for the welfare exemption should be 
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denied exemption if the income from the actual 
operation of the property for the exempt activity be· 
devoted to the purposes of debt retirement, expansion 
of plant and facilities o,r reserve · for operating 
contingencies, ... " (Stats. 1953, ch. 730, § 4, p. 
1 996.) In a related vein, the reference in the urgency 
clause. to section 214(a)(3) concerns the issue of how 
the use of income from exempted property affects 
welfare exemption eligibility; this issue is also 
fundamentally implicated in the coritext of a 
nonprofit hospital earning a surplus revenue greater 
than 1 0 percent. 

County contends the section· 214 (a)(l) proviso is 
rendered meaningless if interpreted to allow a 
nonprofit hospital that earns more than 10 percent the 
welfare exemption; under such an interpretation, 
County maintains, it makes no difference whether a 
nonprofit hospital earns below or above the 10 · 
percent figure-the exemption can be claimed in either 
instance. 

We thin]( the 10 percent figure in sectio~ 214(a)(1)is 
meaningful even if nonprofit hospitals that earn over 
that figure can still qualify for the welfare exemption. 
The 10 percent figure provides a clear guideline by 
which nonprofit hospitals can engage in sound 
fmancial practices to further the exempt activity 
without jeopardizing their tax exempt status, 
assuming they otherwise qualify for the welfare 
exemption. The proviso in section *i25 214(a)(l) 
recognizes the complex financial and functional 
realities of the modern hospital operation, an 
operation that often requires deliberately designed 
surplus revenues to ensure adequate levels of service 
and resources. (See Sutter Hospital v. City of 
Sacramento, supra, 39 Cal.2d at pp. 36, 39-40; see 
also St. ·Francis Hosp. v. City · & County of S. F. 
(1955) 137 Cal.App.2d 321, 323-326 [290 P.2d 275]; 
Cedars of Lebanon Hasp. v. County of L. A. (1950) 
35 Cal.2d 729, 735- 736 [221 P.2d 31, 15 A.L.R.2d 
1 045].) 

The·modern hospital is an extremely complex entity­
essentially, it is a minicity. (See Cedars of Lebanon 
Hasp. v. County of L. A .. supra, 35 Cal.2d at pp. 735-
745.) A modern hospital generates significant. 
revenue but spends considerable amounts for labor, 
equipment, facilities and capital outlay; large and 
complex annuai budgets are commonplace in this 
setting. (See St. Francis Hasp. v. City & County ofS. 
F., supra, 137 Cai.App.2d at p. 325.) And in this 
setting, a surplus might be accidental rather ·than 
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designed; or a particular surplus might be desigfied 
. but the fate of fortuity intervenes and the budget 

forecasters have sleepless nights. (Ibid) 

Recall, section 214 was amended in light of the 
Sutter Hospital co.urt's request for legislative 
intervention after the court acknowledged that its 
holding made it difficult for modern hospitals to 
operate in a financially so1111d manner to reduce 
indebtedness and expand their facilities. In that case, 
the nonprofit hospital purposely earned surplus 
revenue to retire its debt and expand its facilities. (39 
Ca\.2d at pp. 36, 40.) Accordingly, § 214(a)(l) 
:provides a clear guideline by which nonprofit 
hospitals can deliberately design surplus revenues 
and not risk losing their tax exempt status (provided 
the other conditions of section 214 are satisfied and 
the revenues are used for proper purposes). 

The very complexity just described and recognized in 
the cited cases r1111s counter to an interpretation that 
an earned surplus revenue above 1 0 percent 
automatically disqualifies a nonprofit hospital from 
the welfare exemption. To say, as County does with 
its interpretation of automatic ineligibility, that a 
nonprofit hospital which earned 10 percent is eligible 
for the exemption while the nonprofit hospital which 
earned I 0.0 I percent is .automatically excluded from 
it, is to say that these complex realities are irrelevant. 

Rather, the nonprofit hospital earning over 10 percent 
is outside the clear g'uideline offered by section 
214(aj(l) lind thereby subject to an increased scrutiny 
by tax authorities and an increased burden in showing 
it is not organized or operated for profit. Such a 
nonprofit hospital is no ·longer" deemed" to meet the 
condition of section 214(a)(1 ). In short, the proviso 
of *226 section 214(a)(I) provides no protection for 
the nonprofit hospital earning over I 0 percent; that 
hospital must prove it is not organized or operated for 
profit 1111der the general rule of section 214(a)(I ). 
Contrary to County's argument, therefore, the section 
214(a)(l) 10 percent proviso is meaningful even if 
not construed as a point of automatic disqualification. 

County also relies on a 1954 opinion of the Attorney 
General and a 1967 opinion from the First District. 
The Attorney General's opinion considered whether 
the 1953. amendments to subdivisions (a)(l) and 
(a)(3) of section 214 were valid and effective in a 
general sense. (Welfare Exemptions, 23 
Ops.Cal.Atty.Gen. 136 (1954).) In passing, the 
Attorney General noted that" [t]he Legislature might 
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well determine that hospitals as distinguished from 
other organizations entitled to the ·welfare exemption 
usually operate on a schedule of rates more 
comparable to a schedule of rates by a commercial 
organization and therefore their net earnings should 
be restricted in order for them to have the benefit of 
the welfare exemption (see Sutter Hospital case pp. 
39-40)." (!d. at p. 139.) The First District opinion­
San Francisco Boys' Club, Inc. v. County of 
Mendocino (1967) 254 Cal.App.2d548 [62 Cai.Rptr. 
294]-involved profitmak.ing logging operations on 
land owned by and used for a nonprofit, charitable 
club for boys. Referring to the section 214(a)(l) 
proviso at issue here, the court noted that " the 

· Legislature amended section 214 to permit nonprofit 
hospitals to·have excess operating revenues in a sum 
equivalent to 10 percent of operating expenses." 
(254 Cal.App.2d at p. 557.) 

Against the Attorney General's passing reference of 
1954 and the First District's dicta of 1967 stands an 
Attorney General opinion from 1988 on the identical 
issue in this case. (Welfare Exemption Qualification, 
71 Ops.Cal.Atty.Gen. 106 (1988).) Iir fact, it was· 
County that requested this' 1988 opinion. In that 
opinion, the Attorney General concluded that " [a] 
non-profit hospital which had earned surplus revenue 
in excess of ten percent during the preceding fiscal 
year might still qualify for the 'welfare exemption' 
from taxation under section 214 of the Revenue and 
Taxation Code." (Jd at p. 107.) Although it was not 
used as pivotal support, the 1954 Attorney General 
opinion was cited twice in the 1988 opinion. (Id at p. 
112.) FN4_ 

FN4 County also relies on cryptic passages 
in certain letters written in 1953 to then 
Governor Earl Warren. These letters were 
from the attorney for the California Hospital 
Association, which sponsored A~B. 1023, 
and from the Attorney General. In deciding 
whether to sigil A.B. I 023 amending 
subdivisions (a)(l) and (a)(3), Governor 
Warren requested the views of these two 
entities. These unpublished and informal 
expressions to the Governor-especially the 
letter from the hospital association attorney­
are not the type of extrinsic aids that courts 
can meaningfully use in discerning 
legislative intent. (See 58 Cal.Jur.3d, 
Statutes,§§ 160-172, pp. 558-582.) 

The First District's opinion in San Francisco Boys' 
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Club concerned an issue relating to a charitable social 
organization rather than a hospital. For "227 that 
reason, the analysis there is not germane to the 
hospital-specific provision before us. (6, I d) 
Although opinions of the Attorney General, while not 
binding, are entitled .to great weight (Napa Valley 
Educators' Assn. v. Napa Valley Unified School Dist. 
(1987) 194 Cai.App.3d 243, 251 [239 Cal.Rptr. 395]; 
Henderson v. Board of Education (1978) 78 
Cai.App.3d 875, 883 [144 Cai.Rptr. 568]), it is 
unclear how to apply this principle to the two 
published Attorney General opinions noted above. 
This principle applies because the Legislature is 

· presumed to know of the Attorney General's formal 
interpretation of the statute. (Ibid) But the two 
Attorney General opinions seem to be at odds. And 
while the. 1954 opinion is a contemporaneous 
construction of long duration, the 1988 opinion 
involves the identical issue in this case and the 
Legislature amended section 214(a)(J) 
nonsubstantively about one and one- half years after 
the 1988 opinion was published. (Welfare Exemption 
Qualification, supra, 71 Ops.Cai.Atty.Gen. 106; 
Stats. 1989, ch. 1292; § 1.) So we return, as we must, 
to the words used by the Legislature in the statute and 
in the urgency clause's declitration of intent. 

That return also provides the answer to Couoty.'s final 
argument. County argues that its interpretation of the 
I 0 percent figure in section 214 as a point of 
automatic ineligibility is supported by the language in 
section 214(a)(l) that qualifies the terms " operating 
revenues" and " operating expenses." Under section 
214(a)(l), gifts, endowments and grants-in-aid are 
excluded from " operating revenues" . while 
depreciation based on cost of replacement and 
amortization of, and interest on, indebtedness are 
included in " operating expenses." Basically, County 
argues that the Legislature has provided· certain 
financial advantages for facility improvement, debt 
retirement and nonoperating revenues in section 
214(a)(l),·thereby intending to place a cap on what 
nonprofit hospitals· can earn .for welfare exemption 
eligibility. 

The problem with this argunient is that it is difficult 
to define automatic ineligibility in a more roundabout 
way than that suggested by County's interpretation. If 
the section 214(a)(l) proviso accounts favorably to 
nonprofit hospitals for all of the uses of net earnings 
that do not defeat welfare exemption eligibility, why 
did the Legislature include that double negative? In 

0 2007 Thomson/West. No C'3--f"2 to Orig._U.S. Govt. Works. 

e 



8 Cal.App .4th 214 

8 Cal.App.4th 214, 10 Cal.Rptr.2d 141 

(Cite as: 8 Cal.App.4th 214) 

such a situation, the proviso would be tailor-made for 
dispensing with the double negative because the 
sta:tute has the sound financial management practices 
and the allowed uses for net earnings built into it. But 
the section 214(a)(l) proviso, by its terms, applies 
only to the nonprofit hospital . whose operating 
revenues have not exceeded .1 0 percent cif operating 
expenses; in that situation, the proviso deems the 
nonprofit hospital in compliance with section 
214(a)(l). The proviso, by its terms, does not cover 
the nonprofit *228 hospital which has earned over I 0 
percent; in that situation, the nonprofit hospital must 
shaY.• it is not organized or operated for profit. And 
the Legislature stated in the urgency clause that it has 
never been the Legislature's intent " that the property 
of nonprofit ... hospital ... organizations otherwise 
qualifYing for the welfare exemption should be 
denied exemption if the income from the actual 
operation of the property for the exempt activity be 
devoted to the purposes of debt retirement, expansion 
of . plant and facilities or reserve for operating 
contingencies .... " 

Nor does our construction of section 214(a)(l) violate 
the rule of strict construction by extending the tax 
exemption allowed beyond the plain meaning of the 
language employed. (Peninsula Covenant Church v. 
County of San Mateo, supra, 94 Cai.App.3d at p. 
392.) If we have attempted to do anything in this 
opinion, we have attempted to adhere to the plain 
meaning of the language employed in section 
214(a)(I). 

For all of these reasons, we conclude that a nonprofit 
hospital that earned surplus revenue in excess of I 0 
percent during the relevant fiscal year can still 
qualifY for the " welfare exemption" from taxation 
under section 214. FNS 

FN5 Our opinion and conclusion are limited 
to this single question of law. Accordingly, 
we express no views on whether Rideout 
actuaUy was or was not organized or 
operated for profit or whether Rideout can 
obtain the welfare exemption for the specific 
years in question, aside from concluding that 

. earnings in excess of I 0 percent do not 
automatically disqualifY Rideout from the 
exemption. 

Disposition 

The judgment is affirmed. Each party to bear its own 
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costs on appeal. 

Sparks, Acting P. J., and Nicholson, J., concurred. 
A petition for a rehearing was denied August 17, 
1992. "229 

Cal.AppJ :Dist. 
Rideout Hospital Foundation, Inc. v. County of Yuba 
8 Cal.App.4th 214, 10 Cal.Rptr.2d .141 

END OF DOCUMENT 
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v. 
CALIFORNIA HIGHWAY PATROL, Defendant 
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v. 
THE STATE OF CALIFORNIA, Defendant and 
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JEFFREY ADRIAN VILLAGRAN, Plaintiff and 

Appellant, 
v. 

THE STATE OF CALIFORNIA, Defendant and 
Respondent. 

Civ. No. 53205., Civ. No. 53243., Civ. No. 53265. 

Court of Appeal, Second District, Division 3, 
California. 

Feb. 26, 1979. 

SUMMARY 

ln actions seeking reimbursement from the State of 
California and the California Highway Patrol for 
allegedly illegal charges made for copies of traffic 
accident reports and an injunction against such 
practice, the trial court sustained defendants' 
demurrers without leave-to amend on the ground that 
the accident reports were not public records within 
the meaning of Gov. Code, § 6257, which limits the 
amount that may be charged for copies of such 
records. No request for leave to amend was made by 
any of the parties and the actions were forthwith 
ordered dismissed. (Superior Court of Los Angeles 
County, Nos. CA 000399, CA 000419, C 189860, 
George M. Dell, Judge.) 

The Court of Appeal reversed the orders of dismissal 
and remanded the causes with instructions for the 
trial court to sustain the demurrers with leave to 
amend. The court held that the accident reports were 
public records, but it further held that the complaints 

. failed to state causes of action in that plaintiffs had 
failed to allege their status, under Gov. Code, § 
6254, subd. (f), and Veh. Code, § 20012, as persons 
entitled to copies of such otherwise confidential 
records. (Opinion by Allport, J., with Potter, Acting P 
J., and Cobey, J., concurring.) 
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HEAD NOTES 

Classified to California Digest of Official Reports 

(1) Records and Recording Laws § 12-Inspection of 
Public Records-- Confidential Records--Copies-­
Charges. 
ln actions seeking reimbursement from the State of 
California and the California Highway Patrol for 
allegedly illegal charges made for copies of traffic 
accident reports and an injunction against such 
practice, the trial-court properly sustained defendants' 
demurrers, where, though the reports were public 
records within the meaning of Gov. Code, § 6252, 
subd. (d), and thus subject to the limitation of Gov. 
Code, § 6257, as to charges for copies, the 
complaints failed to allege that plaintiffs were 
persons entitled, under Gov. Code, § 6254, subd. (f), 
and Veh. Code, § 20012, to such otherwise 
confidential information. However, the court should 
have granted plaintiffs leave to amend to allege such 
entitlement if the facts permitted. 
[See Cal.Jur.3d, Records and Recording Laws, § 8; 
Am.Jur.2d, Records and Recording Laws, § 12 et 
seq.] 

COUNSEL 
Laufer & Roberts, Kenneth P. Roberts, Merritt L. 
Weisinger and Weisinger & Frederick for Plaintiffs 
and Appellants. 
Evelle J. Younger, Attorney General, L. Stephen 
Porter, Assistant Attorney General, and Henry G. 
Ullerich, Deputy Attorney General, for Defendants 
and Respondents. 
ALLPORT,J. 
Frank Vallejos, Jeffrey Adrian Villagran and Robert 
E. Field appeal from orders of dismissal of their 
actions for restitution, accounting and injunctive 
relief following sustaining of general demurrers. At 
the request of defendants the three matters were 
consolidated for briefing, oral argument and decision 
by this court. The gravamen of the actions is that, 
during the year 1976, defendants made illegal 
charges for copies of traffic accident reports in 
violation of Government Code section *783 6257, 
FNI for which reimbursement is sought and against 
which practice an injunction is ·requested. The 
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Vallejos and Field actions are brought as class 
actions.· 

FN I Prior to its amendment effective 
January 1, 1977, section 6257 provided: "A 
request for a copy of an identifiable public 
record or information produced therefrom, 
or a certified copy of such record, shall be 
accompanied by payment of a reasonable fee 
or deposit established by the state or local 
agency, provided such fee shall not exceed 
ten cents ($0.10) per page or the prescribed 
statutory fee, where applicable." 

The reporter's transcript discloses·· that the three 
. demurrers were beard on November 9, 1977, and 
each was sustained without leave to amend on the 
ground that the accident reports were not public 
records within the meaning of section 6257. No 
request for leave to amend was made by any of the 
parties and the actions were forthwith ordered 
dismissed. 

The Issue 

( 1 )Bearing in mind thai our function on appeal in 
these cases is to review the validity of the ruling and 
not necessarily the reason therefor Gonzales v. State 
of Califomia (1977) 68 Cal.App.3d 621, 627 [137 
Cal.Rptr. 681]; Rupp v. Kahn (1966) 246 Cal.App.2d 
188, 192, fn. 1 (55 Cal.Rptr. 108]), we proceed to 
consideration· of whether written traffic accident 
reports prepared and retained by the California 
Highway Patrol during the year 1976 were 
"identifiable public record[ s J" for which r~roduction 
costs were limited to 1 0 cents per page. FN We deem 
this to be the threshold, if not the only, issue before 
us. It was so considered by the court below and it has· 
been so treated by all parties in their presentations on 
appeal. For reasons to follow we conclude these 
reports were "identifiable public records" and will 
therefore reverse. · 

FN2 Section 6257 was amended effective 
January 1, 1977, to read as follows: "A 
request for a copy of an identifiable public 
record or information produced therefrom, 
or a certif1ed copy of such record, shall be 
accompanied by payment of a fee or deposit 
to the state or local agency, provided such 
fee shall not exceed the actual cost of 
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providing the copy, or the prescribed 
statutory fee, if any, whichever is less." 

Discussion 

In 1968 the California Public Records Act, 
Government Code section 6250 et seq., section 6252 
subdivision (d) defined public records to include "any 
writing containing information relating to the conduct 
of the public's business prepared, owned, used, or 
retained by any state or local agency regardless of 
physical form or characteristics." In Cook v. Craig 
(1976) 55 Cal.App.3d 773 (127 Cal.Rptr. 712], 
citizens sought copies of the "784 rules and 
regulations of the department governing the 
investigation and disposition of complaints of police 
misconduct. In holding the material requested to be 
public records this court said, at pages 781-782: 

''The Callfornia Public Records Act 

"The PRA begins with a broad statement of intent: 'In 
enacting this chapter, the Legislature, mindful of the 
right of individuals to privacy, finds and declares that 
access to information concerning the conduct of the 
people's business is a fundamental and necessary 
right of every person in this state.' (§ 6250.) 

''Like the federal Freedom of Information Act, 
section 552 et seq. of 5 United States Code, upon 
which it was modeled (see Black Panther Party v. 
Kehoe (1974) 42 Cai.App.3d 645, 652 [117 Cal.Rptr. 
1 06]), the general policy of the · PRA favors 
disclosure. Support for a refusal to disclose 
information 'must be found, if at all, among the 
specific exceptions to the general policy that are 
enumerated in the Act.' (State of California ex rei. 
Division of Industrial Safety v. Superior Court (1974) 
43 Cal.App.3d 778, 783 [117 Cal.Rptr. 726].) To this 
end, subdivision (d) of section ·6252 states that '" 
(p]ublic records" inciudes any writing containing 
information relating to the conduct of the public's 
business prepared, owned, used, or retained by any 
state. or local agency regardless of physical form or 
characteristics.' The word 'writing' is itself defined 
comprehensively in subdivision (e) of section 6252: 
'(e) "Writing" means handwriting, typewriting, 
printing, photostating, photographing, and every 
other · means of recording upon any form of 
communication or representation, including letters, 
words, pictures, sounds, or symbols, or combination 
thereof, and all papers, maps, magnetic or paper 
tapes, photographic films and prints, magnetic or 
punched cards, discs, drums, and ather documents.' 
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"Defendants claim that nowhere in the PRA is the 
term 'public records' defined, and that subdivision (d) 
of section 6252 is . merely a statement of certain 
inclusions within the term and not its definition. 
Accordingly defendants urge a narrow meaning to the 
term, based upon cases interpreting it as used in other 
statutes. (See People v. Olson (1965) 232 Cal.App.2d 
480, 486 [42 Cal.Rptr. 760}; Nichols v. United States 
(D.Kan. 1971) 325 F.Supp. 130, affd. on other 
grounds (lOth Cir.) 460 F.2d 671, cert. den. (1972) 
409 U.S. 966 [34 L.Ed.2d 232, 93 S.Ct. 268].) 
Without quibbling over whether or not subdivision 
(d) of section 6252 is a 'definition' of the term 'public 
records,' the expression 'any writing *785 containing 
information relating to the conduct of the public's 
business prepared, owned, used, or retained by any 
state or local agency regardless of physical form or 
characteristics' is sufficiently broad to include the 
material sought by the plaintiffs. The breadth of the 
term 'public records' is further shown by certain 
exceptions in section 6254, such as subdivisions (a) 
exempting '[p)relirninary drafts ... which are not 
retained by the public agency in the ordinary course 
of business, provided that the public interest in 
withholding such records clearly outweighs the 
public interest in disclosure; ... ' (g) exempting test 
questions for examination:, and (j) exempting 
'[l]ibrary and museum. materials made or acquired 
and presented solely for reference or exhibition 
purposes.' 

"We therefore conclude that the scope of the term 
'public records' as used in subdivision (d) of section 
6252 does not depend upon the scope of the term as 
used elsewhere; defendants cases interpreting it are 
thus inapplicable." (Fn. omitted.) 

Relying upon the rationale of Cook we are persuaded 
to hold that the traffic accident reports sought in the 
instant case are likewise public records within the 
meaning of the act. The language of section 6252 
subdivision (d) is "sufficiently broad" to include 
these . reports within its defmition as "containing 
informaiion relating to the conduct of the public's 
business prepared ... by a state agency." "The filing 
of a document imports that it is thereby placed in the 
custody of a public official to be preserved by him 
for public use. Because for a season· its value is best 
conserved by maintaining its confidential character 
by excluding public gaze, it becomes no less a public 
record. (People v. Tomalty, 14 Cal.App. 224, 232 
[111 P. 513); Cox v. Tyrone Power Enterprises, Inc., 
49 Cal.App.2d 383, 395 [121 P .2d 829}.) (People v. 
Pearson (1952) Ill Cal.App.2d 9, 30 [244 P.2d 35].) 
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The state does not seriously contend to the contrary, 
arguing strenuously however that the reports are 
exempt from disclosure under section · 6254 
subdivisions (f) and (k) as being investigatory records 
compiled by a state agency. In Cook v. Craig, supra., 
55 Cal.App.3d 773, at pages 782-783, this court 
suggested such approach, saying: "Defendants' 
justification for refusing to disclose that which was 
sought herein must be found, if at all, in the 
exemptions for particular records set out in section 
6254, the 'islands of privacy upon the broad seas of 
enforced disclosure.' (Black Panther Party v. Kehoe, 
supra.~ 42 Cal.AppJd [645] at p. 653 [117 Cal.Rptr. 
106].) *786 

"Section 6254 provides in part: 'Except as provided 
in Section 6254.7, nothing in this chapter shall be 
construed to require disclosure of records that are: 

"' 

"'(f) Records of complaints to or investigations 
conducted by, or records of intelligence information 
or 'security procedures of, the office of the Attorney 
General and the Department of Justice, and any state 
or local police agency, or any such investigatory or 
security files compiled by any other state or local 
agency for correctional, law enforcement or licensing 
purposes; 

"' 

'"(k) Records the disclosure of which is exempted or 
prohibited pursuant to provisions of federal or state 
law, including, but not limited to, provisions of the 
Evidence Code relating to privilege.' (Italics added.)" 
(Fn. omitted.) FNJ While it iS true these reports are 
deemed confidential by Vehicle Code section 20012 
and perhaps privileged under Evidence Code section 
I 040; for reasons to follow they may not be exempt 
from disclosure in these cases. While the general 
public is denied access to this information such is not 
true with respect to parties involved in the incident or 
others who have a proper interest in the subject 
matter. For example, subdivision (f) of Government 
Code section 6254 provides in part that: "except that 
local police agencies shall disclose the names and 
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addresses of persons involved in, or wimesses other 
than confidential informants to, the incident, the 
description of any property involved, the date, time, 
and location of the incident, all diagrams, statements 
of the parties involved in the incident, the statements 
of all witnesses, other than confidential informants, to 
the persons involved in an incident, or an authorized 
representative thereof, an insurance carrier against 
which a claim has been or might be made, ... " *787 

FN3 Subsection (2) of subdivision (b). of 
section 1040 of the Evidence Code provides: 
"(b) A public entity has a privilege to refuse 
to disclose official information, and to 
prevent another from disclosing such 
information, if the privilege is claimed by a 
person authorized by the public entity to do 
so and: elip; ['\! J (2) Disclosure of the 
information is against the public interest 
because there is a necessity for preserving 
the confidentiality of the information that 
outweighs the necessity for disclosure in the 
interest of justice; but no privilege may be 
claimed under this paragraph if any person 
authorized to do so has consented that the 
information be disclosed in the proceeding. 
In determining whether disclosure of the 
information is against the public interest, the 
interest of the public entity as a party in- the 
outcome of _the proceeding may not be 
considered." 

Vehicle Code section 20012 renders the reports 
confidential, "except that the Department of the 
California Highway Patrol or. the law enforcement 
agency to whom the accident was reported shall 
disclose the entire contents of the reports, including, 
but not limited to, the names and addresses of 
persons involved in, or witnesses to, an accident, the 
registration numbers and descriptions of vehicles 
involved, the date, time and location of an accident, 
all diagrams, statements of the drivers involved in the 
accident and the statements of all witnesses, to any 
person who may have a proper interest therein, 
including, but not limited to, the driver or drivers 
involved, or the legal guardian thereof, the parent of a 
minor driver, the authorized representative of a 
driver, or to any person injured therein, the owners of 
vehicles or property damaged thereby, persons who 
may in~ur civil liability, including liability based 
upon a breach of warranty arising out of the accident, 
and any attorney who declares under penalty of 
perjury that he represents any of the. above persons." 
Thus there exists an obvious exception to the 

Page4 

exemption granted by section 6254. 

Furthermore, the burden of establishing an exemption 
is upon the public agency. (§ 6255.) If for some 
reason not apparent to us, the department did in fact 
consider the instant reports td be exempt under the 
act, or otherwise not to be made public, the burden 
was upon it to so demonstrate before preparing and 
delivering copies. If no claim of confidentiality or 
exemption from disclosure was then and there 
asserted it is deemed waived. (Cf. Black Panther 
Party v. Kehoe (1974) 42 Cai.App.3d 645, 656 [117 
Cal.Rptr. I 06].) 

The question remains-are the plaintiffs in the instant 
actions "interested or proper parties" within the 
statutory exceptions. Presumably so but the 
complaints fail to allege their _status in these respects 
and for that reason do fail to state a cause of action. 
Under the circumstances it is appropriate to give 
plaintiffs an opportunity to amend their complaints in 
accordance with the views expressed herein in the 
event the facts so permit. 

Assuming arguendo that the reports come within the 
purview of section 6257, the state would have us 
sustain the demurrers on a number of other grounds 
not considered below. It is argued that the demurrers 
were properly sustainable on theories of 
governmental immunity, lack of payment under 
protest, as being improper class actions, ·as lacking 
compliance with claim statutes and that no cause for 
refund of money has been stated. It is also argued that 
the Villagran complaint failed to state a *788 cause 
of action under Civil Code section 3369. While it 
may be true that our function on appeal is to review 
the validity of the ruling below, not the reasons 
therefor, we do not perceive our function to include 
an ab initio consideration of all of the grounds of the 
demurrer not heretofore considered below. It does not 
go so far as to render this court a law and motion 
department of the superior court. In view of our 
determination to allow time to amend, the propriety 
of the remaining grounds of demurrer can be 
considered in due course. 

The order of dismissal in each case is reversed and 
the causes remanded with instructions for the court 
below to sustain the demurrers with leave to amend. 

Potter, Acting P. J., and Cobey, J., concurred. 
Petitions for a rehearing were denied March 20, 
1979, and respondents' petitions for a hearing by the 
Supreme Court were denied May 10, 1979. *789 
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c 
Fagan v. Superior Court 
Cal.App. I Dist.,2003. 

Court of Appeal, First District, Division 1, California. 
Alex FAGAN, Jr., eta!., Petitioners, 

v. 
The SUPERIOR COURT of San Francisco County, 

Respondent; 
The People, Real Parties in Interest. 

No. A102525. 

Aug. 22, 2003. 

Background: Police officers, who were indicted for 
felony assault and battery, filed motion for protective 
order, seeking to prevent district attorney· from 
disclosing urinalysis test results obtained from 
confidential peace officer personnel [lles. The 
Superior Court, City and County of San Francisco, 
Nos. 2096549, 188728-01, 2096547, .188728-03, 
2096548, 188728-02,K.senia Tsenin, J ., denied 
motion and dissolved ·interim protective order. 
Officers filed petitionfor writ of mandate. 

Holdings: The Court of Appeal, Stein, J., held that: 

(1) inherent discretion to resolve issue regarding 
confidentiality of test results would be exercised even 
though indictment was dismissed; 

(2) state Public Records Act did not permit disclosure 
of test results; 

(3) fact that officers' conduct g1vmg rise to 
indictment occurred when officers were off duty did 
not preclude application of exception to 
confidentiality of peace officers personnel records 
when there are investigations or proceedings 
concerning conduct of police officers by grand jury 
or district attorney's office; 

(4) district attorney bas ability to review confidential 
peace officer personnel files without giving notice to 
involved officers when investigating police 
misconduct; and 

(5) district attorney is statutorily required to maintain 
non-public nature of peace officer personnel files 

absent judicial review of relevance of information to 
criminal or civil action. 

Peremptory writ of mandate issued. 
West Headnotes 
[1[ Mandamus 250 €=>t6(1) 

250 Mandamus 
250! Nature and Grounds in General 

250k!6 Mandamus Ineffectual or Not 
Beneficial 

250kl6(!) k. In General. Most Cited Cases 
In deciding whether to grant police officers' petition 
for writ of mandate requiring trial court to keep 
officers' urinalysis results sealed and confidential, 
Court of Appeal would exercise its inherent 
discretion to resolve issue of whether urinalysis 
results, which were obtained during internal affairs 
investigation and which were. obtained from 
personnel files by district attorney regarding 
indictment of officers for felony assault and battery, 
would remain confidential, even though dismissal of 
indictment during pendency of officers' mandate 
proceedings normally would have rendered matter 
moot, since action involved matter ·of continuing 
public interest, and issue was likely to recur. West's · 
Ann.Cal.Evid.Code § 1043; West's Ann.Cal.Penal 
Code§ 832.7(a) (2002). 

[2[ Mandamus 250 €:=172 

250 Mandamus 
250Ill Jurisdiction, Proceedings, and Relief 

250kl 72 k.. Scope of Inquiry and Powers of 
Court. Most Cited Cases 
In deciding petition for writ of mandate that was 
brought by police officers who were indicted for 
felony assault and battery and that sought to keep 
confidential officers' urinalysis reports, which were 
obtained by district attorney from confidential peace 
officer personnel files, Court of Appeal would review 
de novo question of law concerning scope of district 
attorney's statutory authority to review and disclose 
information contained in such files. West's 
Ann.Cai.Penal Code§ 832.7(a) (2002). 

[3] Criminal Law 110 r£=u48 
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II 0 Criminal Law 
II OXXIV Review 

IIOXXIV(N) Discretion of Lower Court 
II Ok1148 k. Preliminary Proceedings. Most 

Cited Cases 
Trial court's decision concerning discoverability of 
material 'in police personnel flies is ordinarily . 
reviewable under abuse-of-discretion standard. 
West's Ann.Cal.Evid.Code § 1043; West's 
Ann.Cai.Penal Code§ 832.7(a) (2002). 

)4) Criminal Law 110 €:=627.5(3) 

II 0 Criminal Law 
IIOXX Trial 

II OXX(A) Preliminary Proceedings 
110k627.5 Discovery Prior to and Incident 

to Trial 
110k627 .5(3) k. Prosecution's Right to 

Disclosure. Most Cited Cases 

Criminal Law 110 1(:=627.6(6) 

II 0 Criminal Law 
llOXX Trial 

l!OXX(A) Preliminary Proceedings 
11 Ok627 .5 Discovery Prior to and Incident 

to Trial 
11 Ok627 .6 Information or Things, 

Disclosure of 
110k6i7.6(6) k. Records. Most Cited 

Cases 
Prosecutor must comply with Evidence Code section 
governing discovery or disclosure of peace officer 
personnel records to obtain discovery of former 
police officer's personnel file when prosecuting that 
person for crime committed post-retirement. West's 
Ann.Cai.Evid.Code § 1043. 

(5] Criminal Law 110 €:=627.5(3) 

110 Criminal Law 
110XX Trial 

liO:XX(A) Preliminary Proceedings 
11 Ok627 .5 Discovery Prior to and Incident 

to Trial 
11 Ok627 .5(3) k. Prosecution's Right to 

Disclosure. Most Cited Cases 

Criminal Law 110 €:=627.8(3) 

110 Criminal Law 
llOXX Trial 

11 OXX(A) Preliminary Proceedings 
11 Ok627 .5 Discovery Prior to and Incident 

to TriaJ 
110k627 .8 Proceedings to Obtain 

Disclosure 
II Ok627 .8(3) k. Application, Motion 

or Request; Affidavits. Most Cited Cases 

CriminalLaw 110 €=>627.8(5) 

110 Criminal Law 
llOXXTrial 

llOXX(A) Preliminary Proceedings 
11 Ok627 .5 Discovery Prior to and Incident 

to Trial 
11 Ok627 .8 Proceedings to Obtain 

Disclosure 
ll0k627.8(5) k. Hearing; Excising. 

Extraneous Matter; Review. Most Cited Cases 
Discovery of information from confidential peace 
officer personnel files obtained ·by defendant in 
criminal action may not be provided to prosecutor 
absent separate motion and hearing; nor ·may it be 
used outside proceeding in which discovery was 
ordered. West's Ann.Cal.Evid.Code § 1043. 

)6) Criminal Law UO €:=627.6(6) 

110 Criminal Law 
llOXXTrial 

11 OXX(A) Preliminary Proceedings 
11 Ok627 .5 Discovery Prior to and Incident 

to Trial 
110k627 .6 Information or Things, 

Disclosure of 
110k627.6(6) k. Records. Most Cited 

Cases 
Police ·officer's privilege concerning contents of 
personnel file is conditional or limited because 
officer cannot prevent disclosure of his or her 
personnel records or information contained in those 
records simply because he or she does not desire 
disclosure. West's Ann.Cal.Evid.Code § 1043; 
West's Ann.Cal.Penal Code § 832.7(a) (2002). 

[7] Action 13 €=3 

13 Action 
131 Grounds and Conditions Precedent 

13k3 k. Statutory Rights of Action. Most Cited . 
Cases 
Violation of statute generally making peace officer's 
personnel records confidential does not give rise to 
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private cause of action for damages. West's 
Ann.Cal.Penal Code § 832.7(a) (2002). 

[8] Records 326 €;;;:>ss 

326 Records 
326II Public Access 

326Il(B) General Statutory Disclosure 
Requirements 

326k53 Matters Subject to Disclosure; 
Exemptions 

326k58 k. Personal Privacy 
Considerations iii General; Personnel Matters. Most 
Cited Cases 
State Public Records Act did not permit disclosure of 
police officers' urinalysis test results, which were 
obtained as part of administrative investigation and 
which were placed in officers' confidential peace 
officer personnel files, since results were contained in 
police investigative files and district attorney's files 
relating to indictment of officers for felony assault 
and battery. West's Ann.Cal.Gov.Code § § 3303, 
6254(f); West's Ann.Cal.Penal Code §. 832.8; · § 
832.7(a) (2002). 
See 5 Witkin & Epstein, Cal. Criminal Law (3d ed. 
2000) Criminal Trial, § 51 et seq.; 8 Witkin, 
Summary of Cal. Law (9th ed. 1988) Constitutional 
Law, § 774; 2 Witkin, Cal. Evidence (4th ed. 2000) 
Witnesses, § § 292, 294. 

[9] Records 326 €;;;:>58 

326 Records 
326II Public Access 

326Il(B) General Statutory Disclosure 
Requirements 

326k53 Matters Subject to Disclosure; 
Exemptions 

326k58 k. Personal Privacy 
Considerations in General; Personnel Matters. Most 
Cited Cases 

Records 326 €:=60 

326 Records 
326II Public Access 

326ll(B) General Statutory Disclosure 
Requirements 

326k53 Matters Subject to Disclosure; 
Exemptions 

326k60 k. Investigatory or Law 
Enforcement ·Records. Most Cited Cases 
Fact that police officers' conduct giving rise to 
indictment for felony assault and battery occurred 

when officers were off duty did not preclude 
application of exception to confidentiality of peace 
officers personnel records when there are 
investigations or proceedings concerning conduct of 
police officers by grand jury, district attorney's office, 
or Attorney General's Office; officers were employed 
as police officers at time of incident, and, despite 
being off duty, officers were nonetheless police 
officers and under duty to protect the public. West's 
Ann.Cal.Penal Code § § 830.1, 830.2; § 832.7(a) 
(2002). 

[1 OJ District and Prosecuting Attorneys 131 €=:>s 

131 District and Prosecuting Attorneys 
131k8 k. Powers and Proceedings in General. 

Most Cited Cases 
District attorney has ability to review confidential 
peace officer personnel files without giving notice to 
involved officers when investigating police 
misconduct. West's Ann.Cai.Penal Code § 832.7(a) 
(2002). 

[11] Statutes 361 ~19(5) 

361 Statutes 
361 VI Construction and Operation 

361 VI( A) General Rules of Construction 
36Ik213 Extrinsic Aids to Construction 

361k219 Executive Construction 
361k219(5) k. · Particular Officers, 

Construction By. Most Cited Cases 
Opinions of the Attorney General, while not binding, 
are entitled to great weight when interpreting statutes. 

[12] Statutes 361 €:=::>219(5) 

3 61 Statutes 
361 VI Construction and Operation 

361VI(A) General Rules of Construction 
361k213 Extrinsic Aids to Construction 

36lk219 Executive Construction 
36lk219(5) k. Particular Officers, 

Construction By. Most Cited Cases 
In absence of controlling authority, opinions of 
Attorney General concerning interpretations of 
statute are persuasive since legislature is presumed to 
be cognizant of that construction of statute and, if it 
were a misstatement of legislative intent, some 
corrective measure would have been adopted. 

[13] District and Prosecuting Attorneys 131 C=s 
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131 District and Prosecuting Attorneys 
131k8 k. Powers and Proceedings in General. 

Most Cited Cases 
While district attorney may review peace officer 
personnel file without giving notice to involved 
officer when investigating police misconduct, district 
attorney is statutorily required to maintain non-public 
nature of files absent judicial review of relevance of 
information to criminal or civil action. West's 
Ann.Cal.Evid.Code § 1043; West's Ann.Cal.Penal 
Code § 832. 7(a) (2002). 

**241 *609 .James P. Collins, Glendale, for 
Petitioner Alex Fagan, Jr. 
Freya A. Horne, San Francisco, for Petitioner 
Matthew Tensing. 
Mark Nicco, San Francisco, for Petitioner David Lee. 
No appearance for Respondent. 
Bill Lockyer, Attorney General, Robert R. Anderson, 
Chief Assistant Attorney General, Gerald A. Engler, 
Senior Assistant Attorney General, Eric D. Share, 
Catherine A. McBrien, Deputy Attorneys General, 
for Real Party in Interest The People. 
Terence Hallinan, San Francisco District Attorney, 
David Merin, Michon Martin and Laura Zunino, 
Assistant District Attorneys, for Real Party in Interest 
The People. 
Steinhart & Falconer LLP, Roger R. Myers, Rachel 
E. Matteo-Boehm, San Francisco, for Real Party in 
Interest Media Intervenors. 
*610 STEIN, J. . 
By petition for writ of mandate, Alex Fagan, Jr., 
Matthew Tensing and David Lee challenge an order 
of the San Francisco Superior Court denying their 
motion to maintain under seal the results of urinalysis 
tests. The urinalysis results are contained in 
petitioners' confidential peace officer personnel files 
(Pen. Code, § 832.8),FN1 but were obtained by the San 
Francisco District Attorney pursuant to section 832.7, 
subdivision (a). Petitioners contend that the district 
attorney was not authorized to obtain the results and, 
even if the district attorney was so authorized, the 
information obtained may not be used or disclosed in 
criminal . proceedings, or. otherwise publicly 
disseminated, absent further judicial review. The 
superior cowt, on petitioner's motion, issued an 
interim protective order precluding public 
dissemination of the urinalysis results. After the 
superior court denied petitioners' motion, it dissolved 
its interim protective order. This petition followed. 
We stayed the superior**242 court's order unsealing 
the urinalvsis results, thereby reinstating ·that court's 
interim protective order. 

FN I. Further statutory references not 
otherwise noted are to this Code. 

We hold that although the district attorney properly 
obtained the results of petitioners' urinalysis tests 
under the provisions of section 832. 7, subdivision (a), 
those results may not be publicly disclosed or 
disseminated absent compliance with Evidence Code 
section I 043, et seq., including a judicial 
determination of their admissibility (Evid.Code, § 
350), relevancy (Evid.Code, § 1043, subd.(b)(3); 
City of Santa Cruz v. Municipal Court (1989) 49 
Cal.3d 74, 80, fn. 2, 260 Cal.Rptr. 520, 776 P.2d 
222), and the need for a protective order (Evid.Code, 
§ 1045, subd. (d)). 

BACKGROUND 

In the early morning hours of November 20, 2002, 
petitioners, off-duty San Francisco police officers, 
were detained following a street fight. They were 
ordered to provide urine samples to the San Francisco 
Police Department's Management Control Division 
r:suant to Police Department General Order 2.02. 

The urinalysis tests were conducted for purposes 
of the police internal affairs investigation and not as 
part of a criminal investigation. The results of the 
urinalysis tests were placed in petitioners' personnel 
files. Petitioners allege that in violation of the 
provisions of the Public Safety Officers Procedural 
Bill of Rights Act (Gov.Code, § 3303 et seq.), they 
were not afforded an opportunity to object before this 
information was placed in their personnel files. 
(Gov.Code, § 3305 & 3306.) A grand jury 
subsequently returned indictments against petitioners 
charging them with felony assault and battery (§ 
245, subd. (a)(l) and§ 243, subd. (d)); however, the 
urinalysis results were not introduced into evidence 
in those proceedings. 

FN2. San Francisco Police Department 
General Order 2.02 provides that "[a] 
member, while off-duty and carrying a 
weapon, shall not consume alcoholic 
beverages to the extent that he/she becomes 
intoxicated." 

*611 Following disclosure that the district attorney 
had obtained the urinalysis results from petitioners' 
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confidential peace officer personnel files, the superior 
cowt, on petitioners' motion, issued an interim 
protective order precluding public dissemination of 
those results. Thereafter, petitioners filed, under 
seal, their motion for ~rotective order, making the 
argwnents raised here. 3 Petitioners also requested 
an order precluding the district attorney from 
releasing the urinalysis results on the grounds that 
those results were likely inadmissible and that release 
of them would prejudice their rights to a fair trial. 
The superior court rejected this argument on First 
Amendment grounds, and petitioners do not 
challenge that ruling here. The superior court 
granted motions to intervene by members of the 
media (hereafter media intervenors) FN• who opposed 
petitioners' motion. The superior court denied 
petitioners' motion, and dissolved its interim 
protective order. 

FN3. When the rriotions were .presented in 
this Court in support of the petition (Cal. 
Rilles of Court, rule 56( d)), we gave notice 
to all parties of our intention to unseal them. 
(Cal. Rules of Court, rule 12.5(f)(2).) No 
opposition was filed, and we unsealed the 
motions. The urinalysis results themselves 
were not included in any filing in the 
superior court. 

FN4. The media intervenors are Hearst 
Communications, Inc., dba San Francisco 
Chronicle; Oakland Tribune;· CBS 
Broadcasting, Inc.; KGO Television, Inc.; 
and KNTV Television, Inc. 

MOOTNESS 

[1] After we issued our order to show cause, the 
district attorney dismisse'd the **243 criminal 
indictments and filed new criminal complaints 
against petitioners. The urinalysis results remain 
under sear in accordance with the superior court's 
interim protective order and our stay order. If we 
discharged our order to show cause, dissolved our 
stay, and denied the petition as moot without 
determining its merits, the district attorney might 
publicly disseminate the information he obtained 
from petitioners' confidential peace officer personnel 
files. We anticipate that the petitioners would seek a 
new protective order from the superior court, which 
would then face the same questions of law presented 
by this petition. Since this is an action involving a 
matter of continuing public interest, and the issue is 

likely to recur, we will exercise our inherent 
discretion to resolve the issue now, even though 
dismissal of the indictment during the pendency of 
these proceedings would normally have rendered the 
matter moot. (See Baluyut v. Superior Court ( 1996) 
12 Cal.4th 826, 829, fn. 4, 50 Cal.Rptr.2d 101, 911 
P.2d l.) FNS 

FNS. Where, as here, a question of public 
access to information in a criminal 
proceeding is concerned, "resolution of the 
case at this juncture is appropriate." (NBC· 
Subsidiary (KNBC-TV), Inc. v. Superior 
Court (1999) 20 Cal.4th 1178, 1190, fn. 6, 
86 Cal.Rptr.2d 778,980 P.2d 337.) 

Having issued our order to show cause and having 
afforded the parties an opportunity for oral argument, 
we now decide the merits of the petition. (See *612 
Cal. Canst. art. Vl, § 14; Kowis v. Howard ( 1992) 
3 Cal.4th 888, 12 Cal.Rptr.2d 728, 838 P.2d 250.) 

DISCUSSION 

1. Sta11dard of Review 

[2](3} Ordinarily, " '[a] trial court's decision 
concerning the discoverability of material in police 
personnel files is reviewable under an abuse· of 
discretion standard.' " (People v. Mooc (2001) 26 
Cal.4th 1216, 1228, 114 Cal.Rptr.2d 482, 36 P.3d 
21.) Here, however, we are called upon to review 
the superior court's determination of a question of 
law: the scope of a district attorney's authority to 
review and disClose information contained in a 
confidential peace officer personnel file under section 
832.7, subdivision (a). Our review of the 
construction and interpretation of the controlling 
statutes is de novo. (See County of Los Angeles v. 
Superior Court (1993) 18 Cal.App.4th 588, 594, 22 
Cal.Rptr.2d 409.) 

2. The Parties' Co11te11tiolls 

The People contend that the district attorney properly 
obtained the urinalysis results from petitioners' 
confidential personnel files, and that those results are 

. no longer confidential. They argue that the 
urinalysis results are evidence in the criminal case 
and subject to public disclosure as would blood 
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alcohol evidence in any other criminal prosecution. 
Media intervenors agree, arguing that the protections 
afforded police officers concerning the 
confidentiality of their personnel files do not apply 
when those officers are defendants rn a criminal case. 
In addition, media intervenors argue that the sealing 
of personnel information referenced in pleadings or 
court hearings is inconsistent with the First 
Amendment. 

Petitioners contend that 'the district attorney 
wrongfully gained access to their confidential peace 
officer personnel files because the crimes with which 
they are charged occurred while they were off-duty. 
Alternatively, they contend that even if tbe district 
attorney properly accessed their files under section 

· 832.7, the information obtained remains confidential 
unless and until there has been a judicial review of its 
**244 relevancy and admissibility to the 
prosecution's case. 

3. The Statutory Scheme 

Before we address the precise issues presented here­
( 1) whether a district attorney may have access to 
information in confidential peace officer personnel 
files to investigate conduct of off-duty officers, and if 
so, (2) whether he *613 nonetheless must comply 
with Evidence Code section 1043, et seq,. or obtain 

· other judicial review, prior to disclosing the 
information to the public or in a criminal action-we 
will review the statutes governing peace officer 
personnel files. 

Section 832.7 generally makes "peace officer or 
custodial officer" personnel records confidential, 
allowing disclosure of them in criminal and. civil 
proceedings only upon compliance with the 
provisions of Evidence Code section 1043 or 
1 046.FN6 "Personnel records" are files maintained by 
the employing agency under the officer's name, and 
containing records relating to personal data, medical 
history, and employee benefit elections, "(d) 
[e]mployee advancement, appraisal, or discipline.[~] 
(e) Complaints, or investigations of complaints, 
concerning an event or transaction in which he or she 
participated, or which he or she perceived, and 
pertaining to the manner in which he or she 
performed his or her duties. [~ ] (f) Any other 
information the disclosure of which would constitute 
an unwarranted invasion of personal privacy." (§ 
832.8.) 

FN6. Section 832.7, subdivision (a) provides 
that "[p ]eace officer personnel records ... or 
information obtained from these records, are 
confidential and shall not be disclosed in 
any criminal or civil proceeding except by 
discovery pursuant to Sections 1043 and 
1046 of the Evidence Code. This section 
shall not apply to investigations or · 
proceedings concerning the conduct of 
police officers or a police agency conducted 
by a grand jury, a district attorney's office, 
or the Attorney General's office." 

Sections 832.7 and 832.8, along with Evidence Code 
sections 1043 and 1045, were enacted in 1978 to 
codify procedures for the discovery of peace officer 
personnel files. (Alford v. Superior Court (2003) 29 
Cal.4th 1033, 1037-1038, 130 Cal.Rptr.2d 672, 63 
P.3d 228.) FNl "A party seeking disclosure must file a 
written motion .... The motion must describe the type 
of records or information sought and provide 
affidavits showing good cause for the disclosure, 
setting forth its materiality to the pending litigation 
and stating on reasonable belief that the identified 
agency possesses the records or information.... The 
trial court must then make an in camera examination 
of the information produced by the agency and 
exclude from disclosure certain categories of 
information .... " (City of San Jose v. Superior Court, 
supra, 5 Cal. 4th at p. 52, 19 Cal.Rptr.2d 73, 850 P.2d 
621.) The party seeking disclosure must give notice 
of the motion to the custodian of the records, who in 
tum must immediately notify the officer whose 
records are sought. (Evid.Code, § 1043, subd. (a).) 
"The statutory scheme carefully balances two directly 
conflicting interests: the *614 peace officer's just 
claim to confidentiality, and the criminal defendant's 
equally compelling interest in all information 
pertaining to the defense." (City of San Jose v. 
Superior Court, supra, 5 Cal.4th at p. **245 53, 19 
Cal.Rptr.2d 73, 850 P .2d 621.) The custodian of the 
·rue, or the officer whose records are at issue, may 
request a court order "to protect the officer or agency 
from unnecessary annoyance, embarrassment or 
oppression." (Evid.Code, § 1045, subd. (d).) 

FN7. Previously, motions for such discovery 
were governed by the California Supreme 
Court's decision in Pitchess v. Superior 
Court (1974) 11 Cal.3d 531, 113 Cal.Rptr. 
897, 522 P.2d 305, holding "that a criminal 
defendant's fundamental right to a fair trial 
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and an intelligent defense m light of all 
relevant and reasonably accessible 
information entitled· a defendant, who was 
asserting self-defense to a charge of battery 
on a police officer, to discovery of police 
personnel records." (City of San Jose v. 
Superior Court (1993) 5 Cal.4th 47, 52, 19 
Cal.Rptr.2d 73, 850 P.2d 621.) 

[4][5] The protections afforded by the statutory 
scheme, however, are not limited to the circumstance 
of a criminal defendant seeking discovery of a police 
witness's file. For example, a prosecutor must 
comply with Evidence Code section 1043 to obtnin 
discovery of a former police officer's personnel file 
when prosecuting that person for a crime committed 
postretirement. (People v. Superior Court 
(Gremminger ) (1997) 58 Cal.App.4th 397, 67 
Cal.Rptr.2d 910 (hereafter, Gremminger ).) And 
discovery of information from confidential peace 
officer personnel files obtained by a defendant in a 
criminal action may not be provided to the prosecutor 
absent a separate motion and bearing, nor may it be 

· used outside the proceeding in which discovery was 
ordered. (Alford v. Superior Court, supra, 29 Cal.4th 
at pp. 1045-1046, 130 Cal.Rptr.2d 672, 63 P.3d 228.) 

[6][7] "The term 'confidential' in Penal Code section 
832.7 has independent significance and 'imposes 
confidentiality upon peace officer personnel records 
and records of investigations of citizens' complaints, 
with strict procedures for appropriate disclosure in 
civil and criminal cases .... ' " (Rosales v. City of Los 
Angeles (2000) 82 CaLApp.4th 419,. 426, 98 
Cal.Rptr.2d 144, quoting City of Richmond v. 
Superior Court (1995) 32 Cal.App.4th 1430; 1440, 
38 Cal.Rptr.2d 632.) "Given the status of 
confidentiality conferred by the Legislature on police 
personnel records, the officer's right to be notified 
that his or her records are sought. (Evid.Code, § 
1043, subd. (a)), and his or her right to seek a 
protective order from 'unnecessary annoyance, 
embarrassment or oppression' (Evid.Code, § 1045, 
subd. (d)), courts have concluded that an officer has 
limited or conditional privilege in such records. 
[Citations.] The privilege is conditional or limited 
because an officer cannot prevent disclosure of his or 
her personnel records or information contained in 
those records simply because he or she does not 
desire disclosure." (Rosales v. City of Los Angeles, 
supra, 82 Cal.App.4th at pp. 426-427, 98 Cal.Rptr.2d 
144.) These are the only protections available to 
these officers because a violation of section 832.7 
does not give rise to a private cause of action for 

damages. (Id. at pp. 427-428, 98 Cal.Rptr.2d 144; 
City of Hemet v. Superior Court (1995) 37 
Cal.App.4th 1411, 1430, 44 Cal.Rptr.2d 532; 
Bradshaw v. City of Los Angeles (1990) 221 
Cill.App.3d 908, 918-919, 270 Cal.Rptr. 711.) Thus, 
an officer whose records are wrongfully disclosed 
may not state causes of action for invasion of 
privacy, negligence, negligence per se, violation of a 
federal right to privacy or infliction of emotional 
distress. (Rosales v. City of Los Angeles, supra, 82 
Cal.App.4th at pp. 429-432, 98 Cal.Rptr.2d 144.) 

*615 4. Access to Petitioners' Personnel Files 

[8] The urinalysis tests petitioners were subjected to 
were conducted as part of an administrative 
investigation (Gov.Code, § 3303), and the results of 
those tests were placed in their confidentiaL peace 
officer personnel files.(§ 832.7, subd. (a); § 832.8.) 
Petitioners were not under arrest when the urinalysis 
tests were administered, and the tests were not 
administered pursuant to driving under the influence 
statutes or implied consent laws. (Veh.Code, § § 
23136, 23152.) No~ are they evi~ence obtained by a 
·search, with or without a warrant, as part of a **246 
criminal investigation. (Schmerber v. Califomio 
(1966) 384 U.S. 757, 86 S.Ct. 1826, 16 L.Ed.2d 908.) 
Because petitioners' urinalysis test results are 
contained in police investigative .files, and the files of 
the district attorney, they are not subject to disclosure 
under the California Public Records Act. (Gov.Code, 
§ 6254, subd. (f).) Since these test results have not 
been disclosed in any court filing, and were not 
presented as evidence to the grand jury, the 
arguments of the People and media intervenors 
concerning public disclosure of the blood alcohol 
results of members of the public arrested for driving 
under the influence are inapposite, and the arguments 
of media intervenors concerning public access to 
court hearings and court records are premature. 

[9] The confidentiality provision of section 832.7, 
subdivision (a) contains a limited exception: "This 
section shall ncit apply to investigations or 
proceedings concerning the conduct of police officers 
or a police agency conducted by a grand jury, a 
district attorney's office, or the Attorney General's 
Office.". Relying on Gremminger, supra, 58 
Cal.App.4th 397, 67 Cal.Rptr.2d 910, petitioners 
initially contend that this exception is inapplicable to 
them because the conduct with which they are 
charged occurred while they were off-duty. In 
Gremminger, supra, the defendant was charged with 
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a murder committed while he was employed in a non­
peace-officer capacity. (Id. at p. 400, 67 Cal.Rptr.2d 
910.) The court held that "[t]he exemption provided 
in section 832.7 applies to investigations of police 
officer conduct. The key is whether the police 
officer was employed as a police officer at the time 
of the conduct; which is being investigated. If so, 
then the exemption applies, whether or not the police 
officer is currently employed as a police officer at the 
time of the investigation .... " (Id. at p. 406, 67 
Cai.Rptr.2d 91 0.) It is undisputed that petitioners 
were employed as police officers at the time of the 
incident in question. Indeed, petitioners were 
required to undergo urinalysis testing precisely 
because they were so employed. Although they 
were off-duty, petitioners were nonetheless police 
officers and under a duty to protect the public. (§ § 
830.1 & 830.2; People v. Derby ( 1960) 177 
Cai.App.2d 626, 2 Cai.Rptr. 40 1.) FNB 

FN8. We note, however, that our Supreme 
Court has held that for some purposes, off­
duty officers have been determined not to be 
engaged in ·the performance of their duties. 
(People v, Corey (1978) 21 Cal.3d 738, 147 
Cai.Rptr. 639, 581 P .2d 644; Cervantez v. 
JC. Penney Co. (1979) 24 Cal.3d 579, 156 
Cai.Rptr. 198, 595 p .2d 975 .) 

*616 Gremminger, supra, does, however, resolve 
media intervenors' argument that the protections of 
section 832.7 are inapplicable to police officers 
charged as criminal defendants. Although 
Gremminger was a retired police officer, the court 
found that the protections afforded by section 832.7 
are triggered by whether information is contained in a 
confidential peace officer. personnel file, not by the 
witness or defendant status of the subject of the file. 
(§ 832.7, subds.(a) & (f); Evid.Code, § § 1043, 
subd. (a); 1045, subd. (d).) Thus, the prosecutor was 
preclud.ed from access to Gremminger's peace officer 
personnel records, absent compliance with Evidence 
Code section 1043. (Gremminger, supra, 58 
Cal.App.4th at p. 407, 67 Cal.Rptr.2d 910.) 

People v. Gwi/lim (1990) 223 Cal.App.3d 1254, 274 
CaLRptr. 415, relied upon by media intervenors, is 
not to the contrary. In Gwillim a police officer was 
charged with crimes committed against another 
officer while the two were on duty. (Id. at p. 1259, 
274 Cal.Rptr. 415.) During a police department 
internal investigation of **247 tbe incident; Gwillim 
gave an immunized ·statement. (See Lybarger v. City 

of Los Angeles (1985) 40 Cal.3d 822, 221 Cal.Rptr. 
529, 710 P.2d 329 (Lybarger).) FN

9 He was told that 
his statement would be "held confidential consistent 
with ... section 832.7." ( Gwillim, supra, 223 
Cal.App.3d at pp. 1269-1270, 274 Cal.Rptr. 415.) 
The district attorney received the statement under the 
a~thority of section 832.7, and revealed information 
about it to the victim. The appellate court affirmed 
the district attorney's right to receive the statement 
(ibid.), but held, consistent with Lybarger, that the 

· prosecution must "develop, prepare;· and present the 
criminal case without reference to defendant's 
immunized statement." (Id. at p. 1273,221 Cal.Rptr. 
529, 710 P.2d 329.) The precise issue we address 
today was not before the court. 

FN9. In Lybarger, supra, the California 
Supreme Court harmonized certain 
provisions· of the Public Safety Officers 
Procedural Bill of Rights Act; reconciling 
them by employing use and derivative use 
immunity. The high court held that an 
officer must be told ''that although be had 
the right to remain silent and not incriminate 
himself, (I) his sifence could be deemed 
insubordination, leading to administrative 
discipline; and (2) any statement made under 
the compulsion of the threat of such 
discipline could not be used against him in 
any subsequent criminal proceeding." ( 40 
Cal.3d at p. 829, 221 Cal.Rptr. 529, 710 
P.2d329.) 

5. Disclosure oflnformatioll Obtainedfrom'Police 
Personnel Files 

[10) Alternatively, petitioners argue that even if the 
district attorney had legitimate access to their · 
confidential personnel flies for purposes of 
conducting an investigation concerning their conduct 
or that of the police department; the material obtained 
from their files remains confidential, absent 
compliance with the provisions of Evidence Code 
sections I 043 and 1045, or other judicial review. 

*617 "Our role m construing. a statute is to ascertain 
the intent of the Legislature so as to effectuate the 
purpose of the law. [Citation.) Because the statutory 
language is generally the most reliable indicator of 
that intent, we look first at the words themselves, 
giving them their usual and ordinary meaning. 
[Citation.] We do not; however, consider the 
statutory language in isolation, but rather examine the 
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entire substance of the statute in order to determine 
·the scope and purpose of the provision, construing its 
words in context and harmonizing its various parts." 
(Alford v. Superior Court, supra, 29 CaL4th at p. 
1040, 130 Cai.Rptr.2d 672, 63 P.3d 228.) It is well 
settled that " • "language of a statute should not be 
given a literal meaning if doing so would result in 
absurd consequences which the Legislature did not 
intend." ' " (People v. Ledesma (1997) 16 Cal.4th 
90, 95, 65 Cai.Rptr.2d 610,939 P.2d 1310.) 

The People contend that the exception in section 
832.7, . subdivision (a) applies to both its 
confidentiality prov1s1on and its limitation on 
disclosure so that when the district attorney 
investigates or prosecutes police officer or police 
agency misconduct, he not only has unfettered access 
to confidential police personnel files, but there are no 
constraints on his use or disclosure of any 
information obtained from those files. The People's 
interpretation of section 832.7, subdivision (a) leads 
to the absurd consequence that the protections 
specified in that section are completely lost for all 
information in. any peace officer's personnel file (§ 
832.8) perused by the district attorney in the course 
of an investigation, regardless of whether that 
information is ultimately admissible or relevant to a 
subsequent criminal or civil action. Moreover, this 
loss of confidentiality would occur with no notice to 
the officers involved, and they "'"'248 would have no 
recourse. (Rosales v. City of Los Angeles, supra, 82 
Cai.App.4th at pp. 429-432, 98 Cai.Rptr.2d 144.) 
The People's interpretation of the section would also 
conflict with the provisions of the Public Records Act 
concerning disclosure of investigative or personnel 
files. (Gov. Code, § '6254, subds. (c) & (f).) 

In a well-reasoned opinion, the Attorney General was 
asked to consider "what restrictions are placed upon a 
district attorney in obtaining access to the personnel 
records of a police officer." (66 Ops.Cal.Atty.Gen. 
128 (1983).) The Attorney General concluded that 
"as long as the district attorney is duly investigating 
'the conduct of police officers or a police agency' as 
specif1ed in section 832.7, he need not first obtain a 
court order for access to the records in question." (66 
Ops.Cal.Atty.Gen., supra, 128.) The Attorney 
General noted that "the Legislature and the courts 
have generally allowed public access to government 
files relating to the conduct of official business but 

· not to those files relating to the personal lives of · 
individuals. [Citations.] The latter have been treated 
as 'confidential' so as to protect the right of privacy." 
(66 Ops.Cal.Atty. Gen., supra, 129.) "Confidential 

information," the Attorney General observed, is "not 
publicly disseminated." (66 Ops.Cal.Atty.Gen., 
supra, 129, fu. 3.) And, such exempt records do not 
*618 lose their non-public status if they are disclosed 
to the district attorney. (Gov.Code, § 6265.) The 
Attorney concluded that "[a] district attorney, 
however, would not be authorized under section 
832.7 to release the information to the public; the 
exception language in the statute is limited to the 
district attorney's office for the purposes stated." (66 
Ops.Cal.Atty.Gen., supra, at p.l30 (1983).) 

[11][12] The Legislature amended section 832.7 in 
1988 (Stats.l988, c. 685, § 2) to, among other things, 
exempt from the prohibition against disclosure 
investigations or proceedings conducted by the 
Attorney General's Office. (Legis. Counsel's Dig., 
Sen. Bill No. 685 (1987--1988 Reg. ·sess.) Stats.l988, 
Summary Dig., p. 203.) We note that, 
notwithstanding the Attorney General's 1983 opinion, 
the Legislature made no change to the language of 
that section concerning confidentiality of these 
records.FNJO 

FNIO. "Opinions of the Attorney G!meral, 
while not binding, are entitled to great 
weight. In the absence of controliing 
authority, these opinions are persuasive 
since the Legislature is presumed to be 
cognizant of that construction of the statute 
... and that if it were a misstatement of the · 
legislative intent, some corrective measure 
would have been adopted." ( Califonzia . 
Assn. of Psychology Providers v, Rank 
(1990) 51 Cal.3d I, 17, 270 Cal.Rptr. 796, 
793 P .2d 2, internal quotations and citations 
omitted; County of San Diego v. Stale of 
California (1997) 15 Cal.4th 68, 103-104, 
61 Cal.Rptr.2d 134,931 P.2d 312.) 

[13).The exception contained in section 832.7 affords 
the district attorney the ability to review confidential 
peace officer personnel files when investigating 
police misconduct without notice to the individuals 
involved. At the same time, it requires the district 
attorney to maintain the non-public nature of the files 
absent judicial review of the relevance of the 
information to a criminal or civil action. Where the 
exception afforded the district attorney by section 
832.7, subdivision (a) is .inapplicable, he must 
proceed according to the provisions of Evidence · 
Code section 1043. (Gremminger, supra, 58 
Cal.App.4th 397, 67 Cal.Rptr.2d 910.) 
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Our interpretation of this section is consistent with 
our Supreme Court's recent conclusion that access to 
confidential peace officer personnel files for one 
purpose by a party does not allow disclosure of the 
information**249 to other parties or in other 
proceedings. (Alford v. Superior Court, supra, 29 
Cal. 4th at pp. I 045-1046, 130 Cal.Rptr.2d 672, 63 
P.3d 228.) 

CONCLUSION 

We therefore conclude that the district attorney 
properly gained access to petitioners' confidential 
peace officer personnel files under section 832.7, 
*619 subdivision (a); however, the information 
obtained from those files remains confidential absent 
judicial review pursuant to Evidence Code section 
1043, et seq.FNll 

FN II. Nothing in our analysis prevents a 
prosecutor from presenting iirl'orrnation 
obtained from confidential peace officer 
personnel files as evidence before a grand 
jury investigating police officer misconduct. 
The grand jury is itself afforded the limited 
exception to confidentiality provisions of 
section 832.7, subdivision (a). The grand 
jury proceedings are closed proceedings. (§ 
914, et seq.; 79 Ops.Cal.Atty.Gen. 185 
(1996).) Grand jury transcripts remain 
sealed in criminal cases until 10 days after 
the filing of an indictment, and are subject to 
further sealing by the superior court in 
whole or in part.(§ 938.1, subd. (b).) 

DISPOSITION 

Let a peremptory writ of mandate issue, commanding 
respondent, County of San Francisco Superior Court 
in People v. Alex Fagan, Jr., et a/., (Nos.2096549, 
188728-01, 2096547, 188728-03, 2096548, 188728-
02) to maintain its interim protective order in effect. 
The results of petitioners' urinalysis tests, contained 
in their ·confidential peace officer personnel fLies, 
shall remain sealed absent further proceedings 

- consistent with this decision. 

We concur: MARClilANO, P.J., and MARGULillS, 
J. 
Cal.App. 1 Dist.,2003. 
Fagan v. Superior Court 

Ill Cal.App.4th 607, 4 Cal.Rptr.3d 239, 20 illR 
Cases 614, 03 Cal. Daily Op. Serv. 7645, 2003 Daily 
Journal D.A.R. 9517 

END OF DOCUMENT 
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FIREARMS AND DEADLY WEAPONS SEIZED BY LAW ENFORCEMENT 

FROM SCENE OF DOMESTIC VIOLENCE INCIDENTS 

(1) LAWFUL SEARCHES 

(2) BURDEN OF PROOF TO PREVENT RETURN TO OWNER 

HISTORY 

Source: City of Santa Rosa 

Prior Legislation: SB 2052 (Schiff) - Chapter 254, Statutes of 
2000 

SB 218 (Alpert) - Chapter 662, Statutes of 1999 
AB 363 (Nolan) - Chapter 866, Statutes of 1991 
AB 798 (Zeltner) - Chapter 131, Statutes of 1987 
AB 416 (Mojonnier) - Chapter 1362, Statutes of 1987 
AB 3436 (Wright) - Chapter 901, Statutes of 1984 

Support: Americans for Gun Safety; California State Sheriffs' 
Association; NOW; City Attorney of San Diego; League of 
California Cities; California Coalition for Youth; San 
Diego Police Department; Mayor, City of Concord; 
Women's Justice Center; YWCA Sonoma County; Sonoma 
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County DA; Mayor, City of Santa Rosa; Santa Rose Police 
Department; California Peace Officers' Association; 
California Police Chiefs Association; WEAVE 

Opposition:None known 

KEY ISSUES 

EXISTING LAW PROVIDES THAT SPECIFIED PEACE OFFICERS WHO ARE AT THE 
SCENE OF A DOMESTIC VIOLENCE INCIDENT INVOLVING A THREAT TO HUMAN 
LIFE OR PHYSICAL ASSAULT SHALL TAKE TEMPORARY CUSTODY OF ANY 

OR OTHER DEADLY WEAPON IN PLAIN SIGHT OR DISCOVERED PURSUANT TO A 
CONSENSUAL SEARCH, AS NECESSARY FOR THE PROTECTION OF THE PEACE 
OFFICER OR OTHER PERSONS PRESENT. EXISTING LAW INCLUDES SPECIFIC 
PROCEDURES FOR THE RETURN OR THE RETENTION OF THE FIREARM OR WEAPON 
INCLUDING (1) RETENTION BY THE SEIZING AUTHORITY IF THERE IS 
"REASONABLE CAUSE" TO BELIEVE THAT RETURNING THE FIREARM OR WEAPON 
POSES SPECIFIED DANGERS, AND, (2) A REQUIREMENT IN COURT ACTIONS TO 
RETAIN THE FIREARM OR WEAPON THAT THE STATE MUST PROVE "BY CLEAR 

CONVINCING EVIDENCE" THAT THE RETURN WOULD PRESENT SPECIFIED 
DANGERS. 

SHOULD "OTHER LAWFUL SEARCH" BE ADDED TO THE EXISTING "CONSENSUAL 
SEARCH" REQUIREMENT? 

SHOULD THE STANDARD OF PROOF REQUIRED FOR THE STATE TO RETAIN THE 
FIREARM OR WEAPON IN COURT ACTIONS BE CHANGED TO "PREPONDERANCE" OF 
THE·EVIDENCE? 

PURPOSE 

The purpose of this bill is (1) to add any "lawful" search to 
the existing "consensual" search required in domestic violence 
circumstances for the mandated seizure of firearms and weapons, 
and, (2) to reduce the standard of proof required for the state 
to retain those items in court actions brought by owners for the 
return of those items to ''preponderance" of the evidence. 

(More) 
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Existing law (all Penal Code 12028.5) does the following: 

Mandates that specified peace officers at the scene of a 
domestic violence incident involving a threat to human life or 
a physical assault, shall take temporary custody of any 
firearm or other deadly weapon in olain sight or discovered 
oursuant to a consensual search as necessary for the 
protection of the peace officer or other persons present. 
Upon taking custody of a firearm or ather deadly weapon, the 
officer shall give the owner or person who possessed the 
firearm a receipt. 

Requires that no firearm or other deadly weapon shall be held 
less than 48 hours and that except as otherwise provided and 
if a firearm or ather deadly weapon is nat retained far use as 
evidence related ta·criminal charges brought as a result of 
the domestic violence incident or is not retained oecause it 
was illegally possessed - the firearm or other deadly weapon 
shall be made available to the owner or person who was in 
lawful possession 48 hours after the seizure or as soon 
thereafter as possible, but no later than 72 hours after the 
seizure. 

Provides that in those cases where a law enforcement agency 
has reasonable cause to believe that the return of a firearm 
or other deadly weapon would be likely to result in 
endangering the victim or .the person reporting ... the assault or 
threat, the agency shall advise the owner of the firearm or 
other deadly weapon, and within 30 days of the seizure, 
initiate a petition in superior court to determine if the 
firearm or other deadly weapon should be returned. The law 
enforcement agency may make an ex parte application stating 
good cause far an order extending the time to file a petition. 
Including any extension of time granted in response. to an ex 

parte request, a petition must be filed within 60 days of the 
date of seizure of the firearm. 

Requires that, unless it is shawn·by clear and convincing 
------------~e~v~~~·d~e~n~c~e~· that the return of the firearm or other deadly weapon 

would result in endangering the victim or the person reporting 
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the assault or threat, the court shall order the return of the 
firearm or other deadly weapon and shall award reasonable 
attorney's fees to the prevailing party. 

Requires that if, at the hearing, the court does not order the 
return of the firearm or other deadly weapon to the owner or 
person who had lawful possession, that person may petition the 
court for a second hearing within 12 months from the date of 
the initial hearing. If the owne·r or person who had lawful 
possession does not petition the court within this 12-month 
,period for a second hearing or is unsuccessful at the second 
hearing in gaining return of the firearm or other deadly 
weaptin, the firearm or other deadly weapon may be disposed of 
as otherwise provided in law. 

This bill does the following: 

Adds any "lawful" search to the existing "consensual" search 
required in domestic violence circumstances fo.r the mandated 
seizure of firearms and weapons. 

Reduces the standard of proof required for the state to retain 
those items in court actions brought by owners for the return 
of those items from "clear and convincing" to "preponderance" 
of the evidence. 

COMMENTS 

1. Need for This Bill 

The author indicates that: 

SB 1807 aims to reduce domestic violence by providing 
the courts and law enforcement with another tool to 
deal with violent cases. This bill would lower the 
standard of evidence for confiscation of weapons in 
civil proceedings. SB 1807 would change the standard 
of evidence from "by clear and convincing evidence," to 
"preponderance of the evidence" that the return of the 
weapon would result in endangering the victim or person 
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2. Brief History of "Seizure of Weapons'' in Section 12028.5 

Penal Code section, as added to the law in 1984 by AB 3436, 
allowed the specified peace officers to take possession of 
handguns at the domestic violence scenes and required that those 
handguns be returned - no sooner than 48 hours and no later than 
72 hours - to the owner unless held for evidence or illegally 
possessed. Prior to enactment, AB 3436 did allow for a hearing 
at the request of the owner of the handgun if it was not 
returned as required but the hearing was deleted in the April 
25, 1984 amendments. 

In 1987, AB 798 removed the limitation on only handguns that 
could be seized, thus allowing seizure of rifles, shot guns, and 
handguns and AB 416 allowed .attorney's fees for successful 
actions to get firearms returned. 

In 19~1, AB 363 added "other deadly weapon'' and allowed agencies 
to retain weapons and required the agency to petition the 
superior court to retain the firearm, including the addition of 
the "clear and convincing evidence" standard. 

In 1999, SB 355 changed the "may" take temporary custody to 
"shall" take temporary custody thus mandating the peace officers 
take custody in all cases. 

3. Lawful Searches 

This bill adds to the existing authority in section 12028.5 to 
search for firearms or weapons, now limited to a "cons-ensua-l" 
search, "other lawful" search. 

Peace officers are allowed to make searches without a warrant 
when those searches are incident to the arrest. For example, 4 
Witkin Cal. Crirn. Law section 1937 states that: 

A search of the person arrested, his horne, place of 
business, papers or effects may be permissible as an 

335 
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incident to a lawful arrest. The principal purpose of 
the search is to discover evidence of criminal conduct, 
and the right to search depends on the validity of the 
arrest . 

Another important purpose is the discovery of weapons, 
and P.C. 833, enacted in 1957, extends the right of 
search to make it independent of an arrest: (1) "A 
peace officer may search for dangerous weapons any 
person whom he has legal cause to arrest, whenever he 
has reasonable cause to believe that the person 
possesses a dangerous. weapon." (2) "If the officer 
finds a dangerous weapon, he may take and keep it until 
the completion of the questioning, when he shall either 
return it or arrest the person." (3) ''The arrest may 
be for the illegal possession of the weapon." (See 
People v. Strelich (1961) 189 C.A.2d 632, 635, 11 C.R. 
807; on validity of search for weapons, see infra, 
2375.) 

In addition, peace officers may make a search based on consent. 
In the case of a scene of domestic violence, it may be that 
several persons would be able to consent to a search. At a 
house where both the "victim" and the "perpetrator'' reside, it 
would be possible for either to consent. If the house is 
occupied by the parents of one of those parties, those parents 
may .be able to consent to the search (all predicated on not only 
residing but having access to all or portions of the house). 
There may be a question of whether the consent is truly 
consensual or a submission to the "authority" of a peace 
officer, but consensual searches and "plain sight" seizur~s are 
allowed under the existing statute. 

This bill adds "other lawful'' search to section 12028.5. That 
could be intended to add searches pursuant to a warrant since 
secti6n 12028.5 currently is limited to "consensual" searches 
for purposes of the rest of the provisions of that statute. It 
may be intended to allow searches based on statements by another 
party who themselves do not have authority to consent but have 
indicated to law enforcement that a firearm or weapon is present 
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at the scene of a domestic violence incidence involving a threat 
to human life or a physical assault. 

Another circumstance that may or may not be affected by the 
change proposed by this bill includes the issue of a minor's 
consent. As noted in 4 Witkin Cal. Crim. Law section 2305: 

People v. Jacobs (1987) 43 C.3d 472, 233 C.R. 323, 729 
P.2d 757, defendant's 11-year-old stepdaughter 
consented to the entry into the home by police 
officers seeking to arrest defendant pursuant to 
warrant. Held, her consent was ineffective. 

(a) The stepdaughter's consent was not valid ''unless 
she had the authority to permit the entry or the 
police reasonably and in good faith believed she had 
such authority." (43 C.3d 481.) 

(b) That her parents had entrusted her with the care 
of children two and five years of age cannot alone 
support a finding that she had actual authority to 
permit adult strangers to enter and search the home. 
"Minor children do not have coequal dominion over the 
family home .... Although parents may choose to 
grant their minor children joint access and mutual use 
of the home, parents normally retain control of the 
home as well as the power to rescind the authority 
they have given." (43 C.3d 482.) As other courts 
have soundly reasoned, a child cannot waive the 
privacy rights of his parents. (43 C.3d 482.) 

(c) "We do not suggest that consent by a'minor will 
be ineffective in all cases in which no adult 
occupants are present. As a child advances in age she 
acquires greater discretion to admit visitors on her 
own authority. In some circumstances, a teenager may 
possess sufficient authority to allow the police to 
enter and look about common areas .... Exceptional 
circumstances also may justify a search that otherwise 
would be illegal. For example, some courts have 
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upheld searches made at the request of a child or when 
a child is the victim of or a witness to a crime.'' 
(43 C.3d 483.) (See also LaFave 8.4{c); 99 A.L.R.3d 
598.) 

4. Other Issues Raised by This Bill 

The existing requirement in law for specified peace officers to 
take temporary custody of firearms and weapons present at a 
domestic violence scene applies in all circumstances, regardless 
of whether an arrest is made or not and regardless of whether or 
not a restraining or protective order is applicable. All 
firearms are to be taken into temporary custody, whether owned 
by a person alleged to have perpetrated domestic violence, the 
person subject to the domestic violence, or another person in 
the household who may lawfully possess firearms. 

Existing law prohibits a number of persons from possessing a 
firearm. For example, there· is a lifetime ban on possessing a 
firearm for persons convicted of any felony or specified crimes 
whether the.conviction is for a felony or a misdemeanor (Penal 
Code 12021, 12001.6, and 12021.1). Persons convicted of 
specified misdemeanors, including both assault and battery, are 
prohibited from possessing a firearm for ten years. Persons on 
probation may not be allowed to possess a firearm {Penal Code 
12021{d)). Persons subject to a protective order may not 
possess a firearm for the duration of that order and persons 
subject to a temporary restraining order may not possess a 
firearm {both Penal Code 1202l(g)). Persons who are a danger 
to themselves or others may not possess a firearm {Welfare and 
Institutions Code 8100). 

Existing law provides that no person who has been taken into 
custody or admitted to a designated facility because that person 
is a danger to himself, herself, or others shall own, possess, 
control, receive, or purchase, or attempt to own, possess, 
control, receive, or purchase any firearm for a period of 5 
years after the person is released from the facility unless, 
upon petition to the superior court, the person .is found by a 
preponderance of the evidence likely to use firearms in a safe 
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and lawful manner (Welfare and Institutions Code 8103; see 
also 8102). 

In addition, persons who have been arrested may not purchase a 
firearm pending resolution of that.arrest and other state and 
federal laws may impose additional restrictions on purchasing or 
possessing firearms·. 

If firearms are taken into temporary custody pursuant to se~tion 
12028.5, there is a likelihood that in some number of cases an 
arrest and conviction will result that would prohibit persons 
from ever recovering those firearms. 

However, in some cases, no arrest may be made or charges may be 
dropped and those persons would not generally be-prohibited from 
purchasing or possessing firearms (unless other prohibitions 
applied such as for restraining or protective orders). 

In those cases where a person is not otherwise prohibited from 
possessing - or lawfully buying - a firearm, this bill would 
lower the burden of proof on the state·to allow the state to 
keep firearms taken into temporary custody even though a 
person- who cannot obtain the return of firearms is not 
otherwise prohibited from purchasing and possessing firearms. 

In addition, firearms not returned pursuant to section 12028.5 
are to be disposed of pursuant to existing Penal Code section 
12028 that allows for ietention, destruction, or sale of the 
firearm by the law en'forcement agency. There is not provision 
in either section 12028 or ·1208. 5 for a sale of firearms with 
the proceeds going to the lawful owner - who can otherwise go 
purchase and .possess a firearm (albeit as of January 1, 2002, 
_all firearms purchased would .. be ·accompanied by a firearms safety 
device and after January 1, 2003, a handgun purchaser must 
possess a handgun safety certificate). 

There ·is some anecdotal evidence to suggest that with the 
current clear and convincing burden of proof on the state, some 
persons have been allowed to arrange a sale of seized firearms 
in lieu of the state seeking to prohibit their return. It may 
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be assumed that by lowering the proof required in section 
12028.5 to "preponderance" more firearms will be retained by law 
enforcement agencies and fewer offers to allow an arranged sale 
may be made; Firearms seized may be of little value or may be 
of both sentimental - bequeathed by parent - or monetary value 
such as hunting rifles or shotguns. There are at least some 
elements of section 12028.5 that arguably involve a kind of 
"asset forfeiture" without conviction although a court process 
is in place in the statute. 

It also may be that since there are two hearings possible for 
the return of firearms, it would be appropriate to lower the 
standard for the state to preponderance for the first hearing 
and to retain clear and convincing for the second. Or that the 
statute could be amended to provide a presumption that the 
lawful owner should be allowed to try to arrange a sale of the 
firearm(s) with some costs paid to the state agency and the 
remainder, if any, returned to the owner. As noted above, a 
firearm at a domestic violence scene may be owned by the victim 
or a person other than the alleged perpetrator of the domestic 
violence. 

SHOULD THE BURDEN OF PROOF ON THE STATE FOR RETAINING FIREARMS 
OWNED BY A PERSON WHO OTHERWISE MAY POSSESS FIREARMS - INCLUDING 
VICTIMS OF DOMESTIC VIOLENCE - BE REDUCED TO A "PREPONDERANCE" 
OF THE EVIDENCE AS PROPOSED BY THIS BILL? 

Given that there is a second hearing option for persons who 
are unable to obtain the release of their weapons at the 
first hearing, given the cost of going through a court 
petition, and given that a positive indicator of a person's 
improved circumstance may be demonstrated by positive 
behavior over time, another approach that might be 
cost-effective would be for the initial 30-day - extendable 
to 60 days- period for the"return of firearms by the agency 
before a petition must be submitted to the court could be 
extended for another four months with the 12-month maximum 
time for seeking recovery extended by the same amount of 
time. 

(More) 

340 



5. Clear and Convincing Evidence 

SB 1807 (Chesbro) 
Page 11 

This bill deletes '' clear and convincing '' and inserts 
''preponderance" of the evidence required for an agency to 
prevent the return of a firearm or weapon in section 12028.5. 
This change would reduce the standard of proof the state must 
show to prevent relinquishment of a firearm or weapon back to a 
lawful owner. 

Under existing law, the burden of proof generally means the 
obligation of a party to establish by evidence a requisite 
degree of belief concerning a fact in the mind of the trier of 
fact or the court. The.burden of proof may require a party to 
raise a reasonable doubt concerning the existence or 
nonexistence of a fact, or establish the existence or 
nonexistence of a fact by a preponderance of the evidence, by 
clear and convincing proof, or by proof beyond a reasonable 
doubt. Except as otherwise provided by law, the burden of proof 
is by a preponderance of the evidence. (Evidence Code 115.) 
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The Court of Appeal in In Re Marriage of Peters (1997) 52 
Cal.App.4th 1487, 1490 1 discussed the issue of the degree of the 
burden of proof to be applied in a particular situation: 

The . . burden of proof . is an expression 
of the degree of confidence society wishes to 
require of the resolution of a question of fact. 
The burden of proof thus serves to allocate the 
risk of error between the parties, and varies in 
proportion to the gravity of the consequences of 
an erroneous resolution. Preponderance of the 
evidence results in the roughly equal sharing of 
the risk of error. To impose any higher burden of 
proof demonstrates a preference for one side's 
interests. Generally, facts are subject to a 
higher burden of proof only where particularly 
important individual interests or rights are at 
stake. To determine whether a higher standard of 
proof is warranted, we must first identify the 
interests at stake. (citations omitted) 

The different standards of proof relevant to criminal cases may 
be summarized as follows: 

Beyond a Reasonable Doubt The United States Constitution 
guarantees that a defendant in a criminal case is entitled to a 
jury trial and that the jury verdict required by the Sixth 
Amendment is a jury verdict of guilty beyond a reasonable doubt. 

(Sullivan v. Louisiana (1993) 508 U.S. 275, 278 [113 S.Ct. 
2078, 2081] .) This basic principle of law is codified in Penal 
Code 1096: 

A defendant in a criminal action is presumed to be 
innocent until the contrary is proved, and in case 
of a reasonable doubt whether his or her guilt is 
satisfactorily shown, he or she is entitled to an 
acquittal, but the effect of this presumption is 
only to place upon the state the burden of proving 
him or her guilty beyond a r~asonable doubt. 
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Reasonable doubt is defined as follows: ''It is 
not a mere possible doubt; because everything 
relating to human affairs is open to some possible 
or imaginary doubt. It is that state of the case, 
which, after the entire comparison and · 
consideration of all the evidence, leaves the 
minds of jurors in that condition that they cannot 
say they feel an abiding conviction of the truth 
of the charge." 

Clear And Convincing Clear and convincing evidence denotes 
proof that is clear, explicit, and unequivocal and leaves no 
substantial doubt (People v. Yovanov (1999) 69 Cal.App.4th 
392, 4 02.) The standard of clear and convincing evidence is 
used in a number of different contexts - establishing the 
grounds for withdrawing a guilty plea (People v. Cruz (1974) 
12 Cal.3d 562, 566; People v. Castaneda (1995) 37 Cal.App.4th 
1612, 1617.) 

Preponderance The phrase "preponderance of evidenc~" is 
usually defined in terms of probability of truth, e.g., "such 
evidence as, when weighed with that opposed to it, has more 
convincing force and the greater probability of truth. 
[citations.]" (1 Witkin, Cal. Evidence (3d ed. 1986) Burden 
of Proof and Presumptions, Subsection 157, p. 135.) The 
standard jury instruction defines preponderance of the 
evidence as "evidence that has more convincing force than that 
opposed to it. If the evidence is so evenly balanced that you 
are unable to find that the evidence of either side of an 
issue preponderates, your findings on that issue must be 
against the party who had the burden of proving it." (CALJIC 
2. 50.2.) 

6. Support for This Bill 

The Americans for Gun Safety letter in support includes: 

According to the US Department of Justice, Office of 
Justice Programs over 40% of the women killed with 
firearms are murdered by an intimate partner. Given 
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the low rate of prosecution for domestic violence and 
the high rate of murder in these cases, SB 1807 seeks 
to lower the standard of evidence necessary for law 
enforcement to take· into custody and destroy weapons 
in civil proceedings. SB 1807 proposes to change the 
standard of evidence from "by clear and convincing 
evidence," to "by a preponderance of the evidence" 
that the return of.the weapon would result in 
endangering the victim or person who reported the 
assault. This bill would allow law enforcement 
officers to take into custody any weapons discoveied 
in any lawful search, and subject those weapons to 
the procedures used for consensual searches. 

*************** 
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