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ITEM 17

TEST CLAIM
FINAL STAFF ANALYSIS

Family Code Section 6228; Penal Code Sections 12028.5 and 13730
Statutes 1984, Chapter 901; Statutes 2001, Chapter 483;
Statutes 2002, Chapters 377, 830 and 833

Crime Victims' Domestic Violence Incident Reports IT
(02-TC-18)

County of Los Angeles, Claimant
EXECUTIVE SUMMARY

This test claim was filed as an amendment to an earlier test claim, Crime Victims' Domestic
Violence Incident Reports,99-TC-08, by the County of Los Angeles in April 2003. The
Comrmission’s executive director severed it from the original test claim pursuant to authority in
Government Code section 17530.

The test claim statutes (Pen. Code, § 13730 & Fam. Code, § 6228) add information regarding
firearms or weapons to the domestic violence incident report form, and require giving a copy of
the incident report or the face sheet to a representative of the domestic violence victim if the

@ victim is deceased. Penal Code section 12028.5 requires officers “at the scene of a domestic
violence incident involving a threat to human life or a physical assault” to take temporary
custody of firearms or weapons in plain sight or discovered pursuant to a consensual or other
lawful search, and provides a procedure for return or disposal of the weapon.

For reasons discussed in the analysis, staff finds that effective January 1, 2002, Penal Code
section 13730, subdivision (c)(3) (Stats. 2001, ch. 483) imposes a reimbursable state-mandated
program within the meaning of article XIII B, section 6 of the California Constitution and
Government Code section 17514 for local agencies, on all domestic violence-related calls for
assistance:

¢ To include on the domestic violence incident report form a notation of whether
the officer or officers who responded to the domestic violence call found it
necessary, for the protection of the peace officer or other persons present, to
mquire of the victim, the alleged abuser, or both, whether a firearm or other
deadly weapon was present at the location, and, if there is an inquiry, whether that
inquiry disclosed the presence of a fircarm or other deadly weapon (Pen. Code,
§ 13730, subd. (c}(3).

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833)
staff finds that the activities listed below are a reimbursable state-mandated program within the

@ ! Penal Code section 12028.5, subdivision (b).
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meaning of article XIII B, section 6 and Government Code section 17514, when firearms or
other deadly weapons are discovered during any other lawful search at the scene of a domestic
violence incident involving a threat to human life or a physical assault. Any other lawful search
includes but is not limited to the following searches: (1) a search incident to arrest, or of people
the officer has legal cause to arrest; (3) a search pursuant to a warrant; or (3) a search based on
statements of persons who do not have authority to consent, but have indicated to law
enforcement that a weapon is present at the scene.

+ To take temporary custody of any firearm or other deadly weapon when necessary
for the protection of the peace officer or other persons present. (Pen. Code,
§ 12028.5, subd. (b).)

» To give the owner or person in lawful possession of the firearm or other deadly
weapon a receipt that describes the firearm or deadly weapon and lists any
identification or serial number on the firearm, and indicates where the firearm or
weapon can be recovered, the time limit for recovery, and the date after which the
owner or possessor can recover it. (Pen. Code, § 12028.5, subd. (b).)

e To make the firearm or other deadly weapon available to the owner or person who
was in lawful possession 48 hours after seizure or as soon as possible, but no later
than five business days following the seizure. Reimbursement for this activity is
not required if either: (1) the firearm or other deadly weapon confiscated is
retained for use as evidence related to criminal charges as a result of domestic
violence incident; or (2) if the firearm or other deadly weapon is retained because
it was illegally possessed, or (3) if the firearm or other deadly weapon is retamed
because of a court petition filed pursuant to subdivision (f) of section 12028. 5.2
(Pen. Code, § 12028.5, subd. (b).)

o To sell or destroy, as provided in subdivision (¢) of Section 12028, any firearm
or other deadly weapon taken into custody and held for longer than 12 months and
not recovered by the owner or person in lawful pessession at the time it was taken
into custody. Reimbursement for this activity is not required for firearms or other
deadly weapons not recovered within 12 months due to an extended hearing
process as provided in subdivision (j) of section 12028.5. (Pen. Code, § 12028.5,
subd. (e).)

2 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement
agency to initiate a petltlon in superior court to determine if the firearm or other deadly weapon
should be returned in cases “in which a law enforcement agency has reasonable cause to believe
that the return of a firearm or other deadly weapon would be likely to result in endangering the
victim or the person reporting the assault or threat.” This provision also requires notifying the
Owner.

3 Qection 12028, subdivision {c) requires specified weapons to be surrendered to law
enforcement and authorizes disposal of them by sale at public auction or (in subd. (d)) by

destruction. |
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If the local agency has reasonable cause to believe that the return of a firearm or
other deadly weapon would be likely to result in endangering the victim or the
person reporting the assault or threat, for the agency to advise the owner of the
firearm or other deadly weapon, and within 60 days of the date of seizure {or 90
days if an extension is granted) initiate a petition in superior court to determine if
the firearm or other deadly weapon should be returned. (Pen. Code, § 12028.5,
subd. (f).)

To inform the owner or person who had lawful possession of the firearm or other
deadly weapon, at that person's last known address by registered malil, return
receipt requested, that he or she has 30 days from the date of receipt of the notice
to respond to the court clerk to confirm his or her desire for a hearing, and that the
failure to respond shall result in a default order forfeiting the confiscated firearm
or other deadly weapon. If the person whose firearm or other deadly weapon was
seized does not reside at the last address provided to the local agency, for the
agency to make a diligent, good faith effort to learn the whereabouts of the person
and to comply with the notification requirements in subdivision (g) of section
12028.5. (Pen. Code, § 12028.5, subd. (g).)

If the owner or person who had lawful possession of the firearm or other deadly
weapon requests a bearing, to show in court by a preponderance of evidence that
the return of the firearm or other deadly weapon would result in endangering the
victim or the person reporting the assault or threat. If the court orders the firearm
or other deadly weapon returned to the owner or person who had lawful
possession, the local agency upon order of the court shall pay reasonable
attorney’s fees to the prevailing party. (Pen. Code, § 12028.5, subd. (h).)

If the owner or person who had lawful possession of the firearm or other deadly
weapon does not request a hearing or does not respond within 30 days of the

receipt of notice, to file a petition in court for an order of default. (Pen. Code,
§ 12028.5, subd. (i).)

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833)
staff finds that the following activities are a reimbursable state-mandated program within the
meaning of article XIIl B, section 6 of the California Constitution and Government Code section
17514, for local agencies, when firearms or other deadly weapons are taken into temporary
custody at the scene of a domestic violence incident involving a threat to human life or a

physical assault, and the firearm or other deadly weapon is discovered in plain sight or pursuant
to'a consensual or other lawful search.

The one-time activity of amending the receipt for a confiscated firearm or other
deadly weapon to include “the time limit for recovery as required” by section
12028.5. (Pen. Code, § 12028.5, subd. (b).)

If the person who owns or had lawful possession of the firearm or other deadly
weapon petitions the court for a second hearing within 12 months of the date of
the initial hearing, showing by clear and convincing evidence that the return of the
firearm or other deadly weapon would result in endangering the victim or the
person reporting the assault or threat. [f the court orders the firearm or other
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deadly weapon returned to the owner or person who had lawful possession, the
local agency upon order of the court shall pay reasonable attorney’s fees to the
prevailing party. (Pen. Code, § 12028.5, subd. (j).)

Staff also finds that Family Code section 6228 (Stats. 2002, ch. 377) and Penal Code section
12028.5 (Stats. 1984, ch. 901 & Stats. 2002, ch 830)* are not a reimbursable state mandated
program within the meaning of article XIII B, section 6 and Government Code section 17514
because they do not mandate a new program or higher level of service.

Recommendation

Staff recommends that the Commission adopt this analysis to partially approve the test claim for
the activities listed above. '

4 Statutes 2002, chapter 833 was double joined to Statutes. 2002, chapter 830, but only chapter
833 amended section 12028.5 because it was chaptered last (Gov. Code, § 9605).
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@ ' STAFF ANALYSIS

Claimant

County of Los Angeles

Chronology

4/02/03 Claimant files proposed amendment (02-TC-18) to test claim 99-TC-08, Crime
Victims ' Domestic Violence Incident Reporis

4/11/03 Commission staff deems proposed amendment incomplete

4/18/03 Claimant refiles amendment to test claim

4/22/03 The Commission’s executive director severs test claim amendment (02-TC-18)
from original test claim (99-TC-08), deems test claim amendment complete, and
requests comments

8/06/07 Commission staff issues draft staff analysis

8/24/07 Claimant submits comments on the draft staff analysis

8/30/07 Department of Finance submits comments on the draft staff analysis

9/13/07 Comrmission issues final staff analysis and proposed Statement of Decision

Background

This test claim alleges activities based on Penal Code sections 13730 (Stats. 2001, ch. 483),

@ 12028.5 (Stats. 1984, ch. 901; Stats. 2002, chs. 830 & 833), and Family Code section 6228
(Stats. 2002, ch. 377). These statutes add weapons information to the domestic violence incident
report form, require giving a copy of the form to the victim’s representative, as defined, if the
victim is deceased, and require law enforcement officers at the scene of a domestic violence
incident “involving a threat to human life or a physical assault™ to take temporary custody of
weapons, including a process for their return or disposal.

Test Claim Statutes

Penal Code section 13730: This section was originally added by Chapter 1609, Statutes of 1984,
and requires local law enforcement agencies to develop a system for recording all domestic
violence-related calls for assistance. Subdivision (c) requires law enforcement agencies to
develop an incident report form for the domestic violence calls, with specified content. It was
amended (Stats. 2001, ch. 483) in subdivision (c) to add the following to the form:

(3) A notation of whether the officer or officers who responded to the domestic
violence call found it necessary, for the protection of the peace officer or other
persons present, to inquire of the victim, the alleged abuser, or both, whether a
firearm or other deadly weapon was present at the location, and, if there is an
inquiry, whether that inquiry disclosed the presence of a firearm or other deadly
weapon. Any firearm or other deadly weapon discovered by an officer at the

9 ® Penal Code section 12028.5, subdivision (b).
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scene of a domestic violence incident shall be subject to confiscation pursuant to
Section 12028.5.

Family Code section 6228: This section requires giving, without charging a fee, a copy of the
domestic violence incident report or the incident report face sheet, or both, to the victim. The
test claim statute (Stats. 2002, ch. 377) amended this section to require giving a copy of the
report to a representative of the victim, as defined, if the victim is deceased. Specifically, it was
amended to add the underlined text as follows:

(a) State and local law enforcement agencies shall provide, without charging a
fee, one copy of all domestic violence incident report face sheets, one copy of all
domestic violence incident reports, or both, to a victim of domestic violence, or to
his or her representative if the victim is deceased, as defined in subdivision {g),

upon request. For purposes of this section, “domestic violence” has the definition
given in Section 6211.°

Other subdivisions of section 6228 were amended similarly. Subdivision (d), which specifies
that the person requesting copies of the incident report must present identification, was amended

to require the representative to present a certified copy of the death certificate of the victim at the

time of the request. Subdivision (g) defines the representative of the victim as any of the
* following:

(1) (A) The surviving spouse.

(B) A surviving child of the decedent who has attained 18 years of age.
" (C) A domestic partner, as defined in subdivision (a) of Section 297.

(D) A surviving parent of the decedent.

(E) A surviving adull relative.

% Family Code section 6211 defines domestic violence as “abuse perpetrated against any of the
following persons:
(a) A spouse or former spouse.
(b) A cohabitant or former cohabitant, as defined in Section 6209.
(c) A person with whom the respondent is having or has had a dating or engagement
relationship. _
(d) A person with whom the respondent has had a child, where the presumption applies that
the male parent is the father of the child of the female parent under the Uniform Parentage
Act (Part 3 (commencing with Section 7600) of Division 12).
(e) A child of a party or a child who is the subject of an action under the Uniform Parentage
Act, where the presumption applies that the male parent is the father of the child to be
protected.
(f) Any other person related by consanguinity or affinity within the second degree.”

Family Code section 6203 defines abuse as any of the following:
“(a) Intentionally or reckiessly to cause or attempt to cause bodily injury.
(b) Sexual assault.
(¢) To place a person in reasonable apprehension of imminent serious bodily injury to that
person or to another.
(d) To engage in any behavior that has been or could be enjoined pursuant to Section 6320.”
6
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(F) The public administrator if one has been appointed.

(2) A representative of the victim does not include any person who has been
convicted of murder in the first degree, as defined in Section 189 of the Penal
Code, of the victim, or any person identified in the incident report face sheet as a
suspect. Domestic violence incident report face sheets may not be provided to a_
representative of the victim unless the representative presents his or her
idenfification, such as a current, valid driver's license, a state-issued identification
card, or a passport and a certified copy of the death certificate or other satisfactory
evidence of the death of the victim at the time of the request.

The purpose of Family Code section 6228 is to assist domestic violence victims to obtain a
temporary restraining order against the accused.” The amendment regarding the victim
representative was in response 10 a case in which a domestic violence victim committed suicide,
and the victim’ s mother had difficulty obtaining the incident report when seeking custody of her
grandchildren.®

Penal Code section 12028.5: This section was enacted in 1984 and has been amended several
times. The original 1984 statute authorized a law enforcement officer to take temporary custody
of a firearm “at the scene of a domestic violence incident involving a threat to human life or a

physical assault.”™ The original statute also defined domestic violence, abuse, and family
household member.'°

Statutes 1999, chapter 662, not pled by claimant, amended section 12028.5 to require law
enforcement officers to take temporary custody of any firearm or other deadly weapon'' at a-
domestic violence'? scene involving a threat to human life or a physical assault. Section 12028.5
also includes definitions of domestic violence and abuse, and specifies a procedure for making
the firearm or other deadly weapon available to the owner, or disposing of it.

Statutes 2002, chapter 833 was double joined to Statutes. 2002 chapter 830, but only chapter
833 amended section 12028.5 because it was chaptered last.'* This amendment to section
12028.5 pled by claimant adds “other lawful searches” (to preexisting plain sight or consensual
search) during which law enforcement officers must confiscate firearms or other deadly weapons

7 Assembly Committee on Judiciary, Analysis of Assem. Bill Ne. 403 (1999-2000 Reg. Sess.) as
amended on March 18, 1999, page 2.

¥ Senate Committee on Public Safety, Analysis of Senate Bill No. 1265 (2001-2002 Reg. Sess.)
as amended on April 2, 2002, page 4.

? Former Penal Code section 120728. 3, subdivision (b) (Stats. 1984, ch. 901).

' The definitions were amended by Statutes 1992, chapter 1136 and Statutes 1993, chapter 1098.
These amendments were not pled by claimant, so staff makes no findings on them.

" “Deadly weapon means any weapon, the possession or concealed carrying of which is
prohlblled by Section 12020.” (Pen. Code, § 12028.5, subd. (a)(3))

* Penal Code section 12028. 5, subdivision (b).
" Government Code section 9605,
7
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at the scene of a domestic violence incident. The amendment requires including on the receipt
for the confiscated firearm or weapon “the time limit for recovery as required by this section.”"*
It expands the maximum time the firearm or weapon can be held from 72 hours to five days (the
minimum time remained 48 hours)."® It also lengthens the time local government has to file a
petition to determine whether the firearm or weapon should be returned, extending it from 30 to
60 days after the seizure, or from 60 to 90 days with extensions.'® In addition, the amendment
lowered the standard of evidence needed to keep the firearm or weapon from being returned to
the owner, from clear and convincing to a preponderance of evidence “that the return of the
firearm or other deadly weapon would result in endangering the victim or the person reporting
the assault or threat,”'’ '

The 2002 amendment also added a provision requiring the court to order returning the firearm or
weapon to the owner, and to award reasonable attorney’s fees to the prevailing party if there is a
petition for a second hearing, “unless it is shown by clear and convincing evidence that the return
of the firearm or other deadly weapon would result in endangering the victim or the person
reporting the assault or threat.”!®

Prior Commission Decisions

CSM 4222: In 1987, the Commission approved a test claim on Penal Code section 13730, as

- added by Statutes 1984, chapter 1609 (Domestic Violence Information). The parameters and
guidelines for Domestic Violence Information authorize reimbursement for local law
enforcement agencies for the “costs associated with the development of a Domestic Violence
Incident Report form used to-record and report domestic violence calls,” and “for the writing of
mandated reports which shall include domestic violence reports, incidents or crime reports
directly related to the domestic violence incident.”

Beginning in fiscal year 1992-93, the Legislature suspended Penal Code section 13730 (as added
by Stats. 1984, ch. 1609) pursuant to Government Code section 17581. Suspending a statute
means the Legislature assigns a zero-dollar appropriation to the program and makes it optional.

CSM 96-362-01: In February 1998, the Commission considered a test claim on the 1995
amendment to Penal Code section 13730 (Domestic Violence Training and Incident Reporting).

In 1993, the Legislature amended Penal Code section 13730, subdivision (¢) (Stats. 1995, ch.
965) to require law enforcement agencies to include in the domestic violence incident report
information relating to the use of alcohol or controlled substances by the alleged abuser, and any
prior domestic violence responses to the same address.

The Commission determined that the additional information on the domestic violence incident
report was not mandated by the state because the suspension of the statute under Government

14 penal Code section 12028.5, subdivision (b).

'3 Ihid.

16 penal Code section 12028.5, subdivision (f).

" Ibid,

¥ penal Code section 12028.5, subdivision (j).
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Code section 17581 made the completion of the incident report optional, so the additional
information under the test claim statute came into play only after a local agency elected to
complete the incident report.

Based on the language of the suspension statute (Gov. Code, § 17581), the Commission
determined, however, that during periods when the state operates without a budget, the original
suspension of the mandate would not be in effect. Thus, for the periods when the state operates
without a budget until the Budget Act is chaptered and makes the domestic violence incident
reporting program optional under Government Code section 17581, the Commission determined
the activities required by the 1995 amendment to Penal Code section 13730 are reimbursable.

In 1998, Government Code section 17581 was amended to close the gap and continue the
suspension of programs during periods when the state operates without a budget.'”” The
Domestic Violence Information and Incident Reporting program has been suspended in every
Budget Act since 1992 except for 2003-2004.%°

99-TC-08: The current test claim was originally submitted as an amendment to (and severed
from) test claim 99-TC-08, Crime Victims ' Domestic Violence Incident Reports, which the
Commission decided on May 29, 2003 (corrected decision issued in September 2003).21 The
Commission found it had no jurisdiction over Penal Code section 13730 (Stats. 1984, ch. 1609,
Stats. 1995, ch. 965) because it had already adjudicated the statute in CSM 4222, Domestic
Violence Information, and in CSM 96-362-01, Domestic Violence Training and Incident
Reporting. The Commission also found that the mandate had been suspended by the Legislature
every year since 1992-1993, making the activities discretionary on the part of local government.

Also decided 1n 99-TC-08 was Family Code section 6228 (Stats. 1999, ch. 1022), which the
Commission found is a reimbursable mandate for storing domestic violence incident reports and
face sheets for three years (Fam. Code, § 6228, subd. (e)). The Commission also found that
section 6228 does not mandate or require local law enforcement agencies to prepare a domestic
violence incident report or a face sheet, and that other activities related to providing the incident
reports to victims were already required under Government Code section 6254 of the California
Public Records Act, and were therefore not reimbursable.

' Government Code section 17581, subdivision (a), now states the following: “No local agency
shall be required to implement or give effect to any statute or executive order, or portion thereof,
during any fiscal year and the for the period immediately following that fiscal year for which the
Budget Act has not been enacted for the subsequent fiscal year . . .’ (Emphasis added.)

2 2006-2007 Budget Act (Stats. 2006, chs. 46 & 47) Item 8885-295-0001, Schedule (3) {aa);
2005-2006 Budget Act (Stats. 2005, chs. 38 & 39) Item 8885-295-0001, Schedule (3) (hh); 2004-
2005 Budget Act (Stats. 2004, ch. 208) Item 9210-295-0001, Provision 3, Schedule (5); 2002-
2003 Budget Act (Stats. 2002, ch. 379), Item 9210-295-0001, Provision 3, Schedule (8); 2001-
2002 Budget Act (Stats. 2001, ch. 106), Item 210-295-0001, Provision 3, Schedule (8); 2000-
2001 Budget Act (Stats. 2000, ch. 52), Item 210-295-0001, Provision 3, Schedule (8); 1999-2000
Budget Act (Stats. 1999, ch. 50), Item 210-295-0001, Provision 2, Schedule (8).

! To avoid confusing this test claim with the original Crime Victims’ Domestic Violence Incident
Reports, this test claim is renamed Crime Victims ' Domestic Violence Incident Reports I1.
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Test claim 99-TC-08 did not include Penal Code section 12028.5, which is part of this claim.

Claimant Position @

Claimant alleges that the test claim statutes impose a reimbursable state mandate under article
XIH B, section 6 of the California Constitution. Claimant requests reimbursement for local law
enforcement agencies to do the following based on Statutes 2001, chapter 483 that added
subdivision (¢)(3) to Penal Code section 13730: 2

1. When “necessary, for the protection of the peace officer or other persons present, to
inquire of the victim, the alleged abuser or both, whether a firearm or other deadly
weapon was present at the location.”

2

To report if an inquiry was made “whether a firearm or other deadly weapon was present
at the location, and, if there is an inquiry, whether the inquiry disclosed the presence of a
firearm or other deadly weapon.”

3. To confiscate “[a]ny firearm or other deadly weapon discovered by an officer at the scene
of a domestic violence incident ... pursuant to Section 12028.5”

Claimant requests reimbursemegt for local law enforcement agencies to do the following based
on Penal Code section 12028.5:%

1. A péace officer “... shall take temporary custody of any firearm or other deadly weapon
in plain sight or discovered pursuant to a consensual or other lawful search as necessary
for the protection of the peace officer or other persons present.” (§ 12028.5 (b).)

2

“Upon taking custody of a firearm or other deadly weapon, the officer shall give the
owner or person who possessed the firearm a receipt. The receipt shall describe the
firearm or other deadly weapon and list any identification or serial number on the
firearm. The receipt shall indicate where the firearm or other deadly weapon can be
recovered, the time limit for recovery as required by this section, and the date after which
the owner or possessor can recover the firearm or other deadly weapon. (§ 12028.5 (b).)

3. The confiscated “... firearm or other deadly weapon shall be held [not less than] 48
hours.” (§ 12028.5 (b).)

4, *[T)he firearm or other deadly weapon shall be made available to the owner or person
who was in lawful possession [as specified] 48 hours after the seizure or as soon
thereafter as possible, but no later than 5 business days after the seizure.” (§ 12028.5

(b))

5. A “peace officer, as defined in subdivisions (a) and (b) of Section 830.32, who takes
custody of a firearm or deadly weapon pursuant to this section shall deliver the firearm
within 24 hours to the city police department or county sheriff’s office in the jurisdiction
where the college or school is located.” (§ 12028.5 (c).)

22 Test Claim 02-TC-18, pages 2-3.
23 Test Claim 02-TC-18, pages 7-10
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Any “firearm or other deadly weapon that has been taken into custody that has been
stolen shall be restored to the lawful owner, as soon as its use for evidence has been

served, upon his or her identification of the firearm or other deadly weapon and proof of
ownership.” (§ 12028.5 (d).)

Any “firearm or other deadly weapon taken into custody and held by police, university
police, or sheriff’s department or by a marshal’s office, by a peace officer of the
Department of the California Highway Patrol, as defined ... for longer than 12 months
and not recovered by the owner or person who has lawful possession at the time it was
taken into custody, shall be considered a nuisance and sold or destroyed as provided in
subdivision (c) of Section 12028.” (§ 12028.5 (e).)

“In those cases in which a law enforcement agency has reasonable cause to believe that
the return of a firearm or other deadly weapon would be likely to result in endangering

_the victim or the person reporting the assault or threat, the agency shall advise the owner

of the firearm or other deadly weapon, and within 60 days of the date of seizure, initiate a

petition in superior court to determine if the firearm or other deadly weapon should be
returned.” (§ 12028.5 (f).)

“The law enforcement agency shall inform the owner or person who had lawful
possession of the firearm or other deadly weapon, at the person’s last known address by
registered mail, return receipt requested, that he or she has 30 days from the date of
receipt of the notice to respond to the court clerk to confirm his or her desire for a
hearing, and that the failure to respond shall resuit in a default order forfeiting the
confiscated firearm or other deadly weapon. For the purposes of this subdivision, the
person’s last known address shall be presumed to be the address provided to the law
enforcement officer by that person at the time of the family violence incident. In the
event the person whose firearm or other deadly weapon was seized does not reside at the
last address provided to the agency, the agency shall make a diligent, good faith effort to
learn the whereabouts of the person and to comply with these notification requirements.”

" (§12028.5 (g).)

10.

I1.

Local law enforcement agencies and the district attorney shall participate in hearings “...
if the person requests a hearing” in which case, “... the court clerk shall set a hearing no
later than 30 days from receipt of that request. The court clerk shall notify the person, the
law enforcement agency invelved, and the district attorney of the date, time, and place of
the hearing. Unless it is shown by a preponderance of the evidence that the return of the
firearm or other deadly weapon would result in endangering the victim or the person
reporting the assault or threat, the court shall order the return of the firearm or other

deadly weapon and shall award reasonable attorney’s fees to the prevailing party.”
(§ 12028.5 (h).)

Local law enforcement agencies and the district attorney shall participate in hearings
“...[1]f there 1s a petition for a second hearing, and, “... unléss it is shown by clear and
convincing evidence that the return of the firearm or other deadly weapon would result in
endangering the victim or the person reporting the assault or threat,” the duty of local law
enforcement agencies to “... return of the firearm or other deadly weapon” and, as
specified, pay “... reasonable attorney’s fees to the prevailing party.” (§ 12028.5 (j).)
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Claimant also requests reimbursement for local law enforcement agencies to, based on Family
Code section 6228, to prepare and provide domestic violence incident reports for the
“representatives” of domestic violence victims, as provided in statute.*

Claimant alleges that the duty to provide requested domestic violence incident reports and face
sheets to victims and their representatives under Family Code section 6228 is not excused even if
the general duty to prepare such reports and face sheets under Statutes 1984, chapter 1609 is
made optional by the Legislature’s suspension of the mandate pursuant to Government Code
section 17581. Claimant submits that it has no reasonable alternative but to prepare the incident
report or face sheet.

Claimant also submitted a declaration that it will incur “costs well in excess of $1,000 during the
2002-03 fiscal year to implement” the test claim statutes.” Another declaration includes the
time required for the alleged activities: “on average, an additional 5 minutes to inquire of the
victim whether a firearm or other deadly weapon is present, an additional 30 minutes to search
for and obtain the weapon; an additional 5 minutes to report the results, and, where the weapon is
confiscated pursuant to Penal Code Section 12028.5, an additional 90 minutes to perform™ the
duties listed in nos. 1-11 above.*®

Claimant submitted comments concurring with the draft staff analysis.
State Agency Position

The Department of Finance, in comments filed August 20, 2007, concurs in part with the draft
staff analysis. Finance disagrees with the discussion of Penal Code 13730, subdivision (c)(3),
and argues that the finding should conform to the Commission’s decision in CSM-96-362-01.
Finance also disagrees that activities in Penal Code section 12028.5, subdivisions (f) and (i),
should be reimbursable because, according to Finance, they are discretionary. These comments
are further detailed and addressed below. :

** Test Claim 02-TC-18, pages 10-12.

23 Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 1; Exhibit 9, Declaration
of Wendy Watanabe, page 1.

26 Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 2; Exhibit 9, Declaration
of Wendy Watanabe, page 2.
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Discussion

The courts have found that article XIII B, section 6 of the California Constitution®’ recognizes
the state constitutional restrictions on the powers of local government to tax and spend.®® “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B
impose.”™ A test claim statute or executive order may impose a reimbursable state-mandated

program if it orders or commands a local agency or school district to engage in an activity or
task.*?

In addition, the required activity or task must be new, constituting a “new program,” or it must
create a “higher level of service” over the previously required level of service.*!

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.*? To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

*7 Article X111 B, section 6, subdivision (a), (as amended in Nov. 2004) provides:

(a) Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that lacal government for the costs of the
program or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the following mandates: (1) Legislative
mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior {o January 1, 1975.

28 Depariment of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 7353.

* County of San Diego v. State of California (County of San Diego)(1997) 15 Cal 4th 68, 81.
% Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174,

! San Diego Unified School Dist. v, Commission on State Mandates (2004) 33 Cal.4th 859, 878

(San Diego Unified School Dist.}; Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d
830, 835-836 (Lucia Mar).

32 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in

County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.)
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legislation.” A “higher level of service” occurs when the new “requirements were intended to

provide an enhanced service to the public.”*

Finally, t?se newly required activity or increased level of service must impose costs mandated by
the state.

The Commission 1s vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.6 In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable ;';:medy to cure the perceived unfairness resulting from political decisions on funding
priorities.™

Issue 1: Does Penal Code section 13730, as amended by Statutes 2001, chapter 483,
constitute a reimbursable state-mandated program?

Section 13730 requires local law enforcement agencies to develop and complete incident report
forms for all domestic violence calls. As stated in subdivision (c) “In all incidents of domestic
violence, a report shall be written and shall be identified on the face of the report as a domestic
violence incident.” [Emphasis added.] The report is required to include notations of officer
observations regarding (in subd. (c)(1)) whether the alleged abuser was under the influence of

" alcohol or a controlled substance, and {in subd. (¢)(2)) whether any law enforcement agency had

previously responded to a domestic violence call at the same address involving the same alleged
abuser or victim.

It was amended (Stats, 2001, ch, 483) in subdivision (c)(3) to add the following to the form:

A notation of whether the officer or officers who responded to the domestic
violence call found it necessary, for the protection of the peace officer or other
persons present, to inguire of the victim, the alleged abuser, or both, whether a
firearm or other deadly weapon was present at the location, and, if there is an
inquiry, whether that inquiry disclosed the presence of a firearm or other deadly
weapon. Any firearm or other deadly weapon discovered by an officer at the
scene of a domestic violence incident shall be subject to confiscation pursuant to
Section 12028.5.

33 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

3 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878,

3 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sanoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

36 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

31 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.
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Read together, the plain language of subdivisions (c) and (c) (3) requires local law enforcement
agencies to include this firearm information on the domestic violence incident report form.
Moreover, it consiitutes a program within the meaning of article XIII B, section 6 because it
carries out the governmental function of providing a service to the public*® by adding
information to the domestic violence incident report form. It is also an activity that is unique to
local government.

For a statute that had not been suspended by the Legislature, the above criteria would be enough
to determine that the 2001 amendment is a state mandate subject to article X111 B, section 6. The
1984 version of section 13730 (Stats. 1984, ch. 1609) however, has been suspended by the
Legislature. Thus, the issue is whether the 2001 requirement to include firearm and weapon
information on the domestic violence incident form is a state mandate in light of the
Legislature’s annual budget-act suspension of Statutes 1984, chapter 1609.

The 1984 version of section 13730, subdivision (c), includes the following sentence: “In all
incidents of domestic violence, a report shall be written and shall be thus identified on the face of
the report as a domestic violence incident.” This was determined to be a reimbursable activity in
the Commission’s decision CSM 4222, as discussed above.

As provided in Government Code section 17581, subdivisions (a) and (b}, before suspending a
statute, the following criteria must be met:

(2) No local agency shall be melemenror‘giﬁ’éﬁmwm
executive order, or portion thereof, during any fiscal year and for the pericd
immediately followmg that fiscal year for which the Budget Act has not be
efiacted for the subsequent fiscal “yéar if all of the & following apply:

(1) The statute or executive order, or portion thereof, has been determined by the
L__f*___‘_q
Legislature, the commission, or any court to mandate a new program or higher

level of service requiring reimbursement of local agencies pursuant to Section 6
of Article XIIIB of the California Constitution.

(2) The statute or executive order, or portion thereof, or the commission's test
claim number, has been specifically identified by the Legislature in the Budget
Act for the fiscal year as-BEiﬁ'gfone for which reimbursement is not provided for
that fiscal year.

(b) Nolwﬂhstandmg any other provision of law, if a local agency elects to
implement or give effect to a statute or executive order described in subdivision
(@), the local agency may assess fees to persons or entities which benefit from thebJ M

statute or executive order. Any fee assessed pursuant to this subdivision shall not
exceed the costs reasonably borne by the local agency.

The requirement in subdivision (c) of section 13730 to prepare a written domestic violence \f\
incident report has been suspended each year,*® except for fiscal year 2003-2004,% since fiscal C/

38 County of Los Angeles, supra, 43 Cal.3d 46, 56.

* 2006-2007 Budget Act (Stats. 2006, chs. 46 & 47) Item 8885-295-0001, Schedule (3) (aa);
2005-2006 Budget Act (Stats. 2005, chs. 38 & 39) Item 8885-295-0001, Schedule (3) (hh); 2004-
15

02-TC-18, Crime Victims' Domestic Violence Incident Reports 1]
Final Staff Analysis




year 1992-1993. The Legislature specifically identified Statutes 1984, chapter 1609 in the
Budget Act and assigned a zero dollar appropriation to it. By suspending Statutes 1984, chapter @

/ 609‘the.ffe islature made preparing the written domestic_violence incident report form an

optional activity for local government.

domestic violence related calls for assistance shall be supported with a written incident report, as
——

described in subdivision (c), identifying the domestic violence incident.” This 1993 amendment

E has never been determined by the Leglslature the Commission, or any court to mandate a new

b\\;ﬁ Statutes 1993, chapter 1230 added the following to subdivision (a) of section 13730: “All

program or higherTevel of service requiring local agency reimbursement, as required by
Govemment Code section 17581. In sum, the 1993 amendment is not eligible for suspension.

ThlS means; i essence; that the provisions of subdivision (c) i Section-13730, when suspended
by the Budget Act, are permissive, but the plain language of the 1993 amendment réquiresa
written incident report for all domestic violence calls for assistance in subdivision (a). When
statutory provisions conflict in this way, the Commission, like a court, relies on the following
rule of statutory construction: “[Wlhen two laws, upon the same subject, Passed at different
times, are inconsistent with each other, the one last passed must prevail.”*! Accordingly, the
1993 amendment to subdivision (2) prevails over the suspension of subdivision (¢).*? Thus,
preexisting law requires that every domestic violence related call for assistance be supported
with a written domestic violence incident report. Consequently, staff finds that including the
firearm and weapon information in the domestic violence incident report form, as required by the
001 amendment to Penal Code section 13730, subdivision (c), is state-mandated.

pu——
Finance disagrees. In comments filed August 30, 2007, Finance argues that this msionis/\
inconsistent with the Commission’s February 1998 decision in the Domestic Violence Training 9
and Incident Reporting test claim (CSM-96-362-01) in which the Commission found that i
additional information on the domestic violence incident report was not mandated because the

suspension of the statute made completion of the incident report opticnal, so the additional

information under the test claim statute came into play only after a local agency elected to

complete the incident report. Finance indicates in its comments that the Commission’s 1998

decision “found that the 1993 amendment to Penal Code section 13730 (a), (Stats. 1993, ch.

1230) ‘merely clarifies’ the reporting requiremnent of subdivision (c) rather than mandating a new

or additional requirement.”

200 et Act (Stats. 2004, ¢ 210-295-0001, Provision 3, Schedule (5); 2002-
2003 Budget AcT(Stats. 2002, ch. 379), Item 9210-295-0001, Provision 3, Schedule (8); 2001-

2002 Budget Act (Stats. 2001, ch. 106), Item 210-295-0001, Provision 3, Schedule (8); 2000-
2001 Budget Act (Stats. 2000, ch. 52), Item 210-295-0001, Provision 3, Schedule (8); 1999-2000
Budget Act (Stats. 1999, ch. 50), Item 210-295-0001, Provision 2, Schedule (8).

40 2003-2004 Budget Act (Stats. 2003, ch. 157) Final Change Book, p.655, Item 9210-295-0001,
Provision 3.

' People v. Kuhn (1963) 216 Cal.App.2d 695, 700.

%2 This does not mean that the suspensions in the Budget Acts are idle acts of the Legslature,
since there were other findings in the Commission’s decision (CSM 4222) that are suspended.
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Staff acknowledges that the analysis herein departs from the 1998 Commission decision.
However, the plain language of the 1993 amendment to Penal Code section 13730, subdivision
(a), requires a written incident report for all domestic violence calls. This amendment has never
been the subject of a test claim, has never been determined by the Legislature or any court to
mandate a new program or higher level of service, and is not pled here. Thus, it has not met the
requirements of Government Code section 17581 to suspend a statute.

Moreover, since 1953, the California Supreme Court has held that the failure of a quasi-judicial
agency to consider and apply prior decisions on the same subject 1s not a violation of due process
and does not constitute an arbitrary action by the agency.” In Weiss v. State Board of
Equalization, the plaintiffs brought mandamus proceedings to review the refusal of the State
Board of Equalization to issue an off-sale beer and wine license at their premises. Plaintiffs
contended that the action of the board was arbitrary and unreasonable because the board granted
similar licenses to other businesses in the past. The California Supreme Court disagreed with the
plaintiffs’ contention and found that the board did rot act arbitrarily. The Court stated:

[P]laintiffs- argument comes down to the contention that because the board may

have erroneously granted licenses to be used near the school in the past it must g ,
continue its error and grant plaintiffs’ application. That problem has been - hO i
discussed: Not only does due process permit omission of reasoned administrative ZJD 1
opinions but it probably also permits substantial deviation from the principle of | \’6{\

stare decisis. Like courts, agencies may overrule prior decisions or practices and
may initiate new policy or law through adjudication. (Emphasis added.) **

In 1989, the Attorney General’s Office issued an opinion, citing the Weiss case, agreeing that
claims previously approved by the Commission have no precedential value. Rather, “[a]n
agency may disregard its earlier decision, provided that its action is neither arbitrary nor
unreasonable [citing Weiss, supra, 40 Cai 2d. at 777] "> While opinions of the Attorney General
are not binding, they are entitled to great wei ght

Staff finds, therefore, that existing law in Penal Code section 13730, subdivision (), requires a
wntten incident report for each domestic violence call. Therefore, including the firearm and
weapon information in the domestic violence incident report form, as required by the 2001
amendment to Penal Code section 13730, subdivision (¢)(3), is state-mandated.

The next.issue is whether the provision in subdivision (¢)(3) is a new program or higher level of
service. To determine this, the test claim statute is compared to the legal requirements in effect
immediately before enacting the test claim statute.’

* Weiss v. State Board of Equalization (1953) 40 Cal.2d 772, 776-777.
* id. at page 776.

4 72 Opinions of the California Attorney General 173, 178, footnote 2 (1989).
“ Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214, 227.

7 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878, Lucia Mar, supra, 44 Cal.3d 830,
835. _
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Although preexisting law required filing an incident report for all domestic violence incident-

related calls, as discussed above, preexisting law did not require the incident report to contain the
following: '

A notation of whether the officer or officers who responded to the domestic
violence call found it necessary, for the protection of the peace officer or other
persons present, to inquire of the victim, the alleged abuser, or both, whether a
firearm or other deadly weapon was present at the location, and, if there is an
inquiry, whether that inquiry disclosed the presence of a firearm or other deadly
weapon. (Pen. Code, § 13730, subd. (¢)(3).)

Therefore, staff finds that the following is a new program or higher level of service within the
meaning of article XIII B, section 6: including on the domestic viclence incident report form a
notation of whether the officer who responded to the domestic violence call found it necessary,
for the protection of the peace officer or other persons present, to inquire of the victim, the
alleged abuser, or both, whether a firearm or other deadly weapon was present at the location,

and if there is an inquiry, whether that inquiry disclosed the presence of a firearm or other deadly
weapon.

The final issue is whether the 2001 amendment to section 13730 imposes costs mandated by the
state,® and whether any statutory exceptions listed in Government Code section 17556 apply to
the claim. Government Code section 17514 defines “cost mandated by the state” as follows:

[A]ny increased costs which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or
any cxecutive order implementing any statute enacted on or after January 1, 1975,
which mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XIII B of the California Constitution.

In the test claim exhibits,*” claimant declares that it will incur costs in excess of $1,000 during
the 2002-2003 fiscal year to implement the claim statutes.’ ® Therefore, staff finds that section
13730, subdivision (¢)(3) (Stats. 2001, ch. 483) imposes costs mandated by the state within the
meaning of Government Code section 17514, and that no exceptions to reimbursement in
Government Code section 17556 apply.

All the elements having been met, staff finds that Penal Code section 13730, subdivision (c)(3),
as amended (by Stats. 2001, ch. 483), is a reimbursable state-mandated program within the
meaning of article XIII B, section 6 and Government Code section 17514, for all domestic
violence-related calls for assistance, to include the following on the domestic violence incident
report: A notation of whether the officer or officers who responded to the domestic violence call
found it necessary, for the protection of the peace officer or other persons present, to inquire of
the victim, the alleged abuser, or both, whether a firearm or other deadly weapon was present at

% Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514.

49 Test Claim 02-TC-18, Exhibit 8, declaration of Bernice K. Abram, and Exhibit 9, declaration
of Wendy Watanabe.

0 Government Code section 17564.
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the location, and, if there is an inquiry, whether that inquiry disclosed the presence of a firearm
or other deadly weapon.

Issue 2: Does Family Code section 6228, as amended by Statutes 2002, chapter 377,
constitute a reimbursable state-mandated program?

Family Code section 6228 requires the local law enforcement agency to provide, without

charging a fee, one copy of a domeslic violence incident report face sheet, or one copy of a
domestic violence incident report, or both, to a victim of domestic violence. The test claim

statute amended this seEﬁEn,IEEl's‘o require providing a copy to the vicim’s representative if the
vic‘timisdd_’wd. The victim representative is defined as any of the following: S

(A) The surviving spouse.

(B) A surviving child of the decedent who has attained 18 years of age.
(C) A domestic partner, as defined in subdivision (a) of Section 297.
(D) A surviving parent of the decedent. '

(E) A surviving adult relative.

(F) The public administrator if one has been appointed.

Claimant alleges that section 6228 requires law enforcement agencies to prepare the incident
report or face sheet.

The plain language of Family Code section 6228, however, does not mandate or require local
law enforcement agencies to prepare a domestic violence incident report or a face sheet. Rather,
the express language states that local law enforcement agencies “shall provide, without charging
a fee, one copy of all domestic violence incident report face sheets, one copy of all domestic
violence incident reports, or both, to a victim of domestic violence, or to his or her representative
if the victim is deceased, as defined in subdivision {g), upon request.” [Emphasis added.]

Therefore, staff finds that Family Code section 6228 is a state mandate for a local law
enforcement agency to provide upon request, without charging a fee, one copy of the domestic
violence incident report face sheet, or one copy of the domestic violence incident report, or both,
to the victim’s representative, as defined, if the victim is deceased.

Doing so, however, is not a am igher level of service.

The Public Records Act, in Government Code section 6254, subdivision (f) requires giving a
“copy of a police report ™o the victim of an incident or an authorized representative thereof ...”
[Emphasis added.] And one California appellate court held, with respect to records of law
enforcement investigations, that “While the general public is denied access to this information
such 1s not true with respect 1o Parties involved in the incident or others who have a proper
interest in the subject matter.”

Moreover, subdivision (f) of Government Code section 6254 requirés the following:

[S]tate and local law enforcement agencies shall make public the following
information, except to the extent that disclosure of a particular item of
information would endanger the safety of a person involved in an investigation or

*! Vallejos v. California Highway Patrol (1979) 89 Cal.App.3d 781, 786.
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would endanger the successful completion of the investigation or a related
investigation:

(1) The full name, current address, and occupation of every individual arrested by
the agency, the individual’s physical description ..., the time and date of arrest,
the time and date of booking, the location of the arrest, the factual circumstances
surrounding the arrest, ... all charges the individual is being held upon ....

(2) Subject to the restrictions imposed by Section 841.5 of the Penal Code, the
time, substance, and location of all complaints or requests for assistance received
by an agency and the time and nature of the response thereto, including, to the
extent the information regarding crimes alleged or committed or any other
incident investigated 1s recorded, the time, date, and location of occurrence, . ...

Because preexisting Government Code section 6254, subdivision (f), requires releasing the same
information as the domestic violence incident report to persons who would be authorized
representatives, staff finds that providing the report or face sheet to the authorized victim
representative (as required by Fam. Code, § 6228) is not a new program or higher level of
service within the meaning of article XIII B, section 6.

Family Code section 6228 differs from the Public Records Act in one major aspect. Under the
Public Records Act, local governments may charge a fee to-recover the costs of making the
police report information available, whereas the test claim statute prohibits charging a fee for the
information. Increased costs alone, however, without the test claim statute mandating a new

program or higher level of service to the public does not require reimbursement under article
XIII B, section 6.%2

Accordingly, staff finds that Family Code section 6228 (Stats. 2002, ch. 377) does not constitute
a new program or higher level of service for a local law enforcement agency to provide, without
charging a fee, one copy of the domestic violence incident report face sheet, or one copy of the
domestic violence incident report, or both, to the victim’s representative, as defined, if the victim
is deceased.

Therefore, staff finds that that Family Code section 6228, as amended (Stats. 2002, ch. 377) 1s
not a reimbursable state mandated program within the meaning of article XIII B, section 6 and
Government Code section 17514.

Issue 3: Does Penal Code section 12028.5 constitute a reembursable state-mandated
program? '

This section describes the procedure for a law enforcement officer to confiscate a firearm or
other deadly weapon at the scene of a domestic violence incident “involving a threat to human
life or a physical assault” and describes the procedure for the destruction or réturn of the

32 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877, Kern High School Dist., supra,
30 Cal.ath 727, 735.

53 penal Code section 12028.5, subdivision (b).
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weapon. Although Section 12028.5 has been amended almost annually since 1984,

claimant

pled only the 1984-version (Stats. 1984, ch. 901), and the 2002 amendment (Stats 2002, chs. 830
& 833), so this analysis is limited to only those two versions of the statute.’

The 1999 amendment (Stats. 1999, ch. 662) to section 12028.5 stands out because it changed the
“may take temporary custody” phrase in subdivision (b) to “shall take temporary custody.” But
because neither the 1999 amendment, nor any of the others before 2002 were pled by claimant,

staff makes no findings on them.

A,

Does Penal Code section 12028.5 (Sfats. 1984, ch. 901) impose a state-mandated
program?

As originally enacted }

1_%4/se)cti0n 12028.5 read as follows: MW a/f\(k

-section, the following words have the following meanmgs

(a) As used in

(1) “Abuse” means intentionally or recklessly causing or attempting to cause
bodily injury, or placing another person in reasonable apprehension of imminent
serious bodily injury to himself, herself, or another.

(2) “Domestic Violence” is abuse perpetrated against a family or household
member.

(3) “Family or household member” means a spouse, former spouse, parent, child,
any other person related by consanguinity or affinity within the second degree, or
any other person who regularly resides in the household, or who, within the last
six months, regularly resided n the household.

(b) A sheriff, undersheriff, deputy sheriff, or police officer of a city at the scene of
a domestic violence incident involving a threat to human life or a physical assault
ay take temporary custody of any firearm described in Section 12001 in plain

~f . . - ‘ .
' Gightor discovered pursuant to a consensual search as necessary for the protection

of the peace officer or other persons present. Upon taking custody of a firearm,
the officer shall give the owner or person who possessed the firearm a receipt.

5% Statutes 1985, chapter 311, Statutes 1987, chapters 131 & 1362, Statutes 1989, chapters 850
& 1165, Statutes 1990, chapter 1695, Statutes 1991, chapter 866, Statutes 1992, chapters 163
& 1136, Statutes 1993, chapters 219 & 1098, Statutes 1994, chapters 871 & 872, Statutes 1996,

chapter 305, Statutes 1998, chapter 606, Statutes 1999, chapters 659 & 662, Statutes 2000,
chapter 254.

%
:
M

b7
i
‘/\6

*3 Subdivision (c) of section 12028.5 (as amended by Stats. 1999, ch. 659) requires a community
college or school district peace officer who takes custody of a firearm or deadly weapon pursuant
to this section to deliver it within 24 hours to the city police department or county sheriff’s office
in the jurisdiction where the college or school is located. Because there is no community college
or school district claimant and college declaration alleging increased costs in this test claim, staff
does not discuss or make any findings on this provision in subdivision (c).

*® The definitions were amended by Statutes 1992, chapter 1136 and Statutes 1993, chapter 1098.
Staff makes no findings on those amendments.
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The receipt shall describe the firearm and identification or serial number on the
firearm. The receipt shall indicate where the firearm can be recovered and the
date after which the owner or possessor can recover the firearm. No fircarm shall
be held less than 48 hours. Ifa firearm is not retained for use as evidence related
to criminal charges brought as a result of the domestic violence incident or is not
retained because it was illegally possessed, the firearm shall be made available to
the owner or person who was in lawful possession 48 hours after the seizure or as

soon thereafter as possible, but no later than 72 hours after the seizure. [Emphasis
added.] '

(c) Any firearm which has been taken into custody which has been stolen shall be
restored to the lawful owner, as soon as its use for evidence has been served, upon
his or her identification of the firearm and proof of ownership.

(d) Any firearm taken into custody and held by a police or sheriff’s department
for longer than 12 months and not recovered by the owner or person who has
lawful possession at the time it was taken into custody, shall be considered a
nuisance and sold or destroyed as provided in subdivision (c) of Section 12028.

Because the plain language in subdivision (b) of the 1984 version is permissive as to taking
custody of the firearm, staff finds that local agencies are not legally compelled to take custody of
a firearm at the scene of a domestic violence incident involving a threat to human life or a
physical assault. Staff also finds that local agencies are not practically compelled to take custody
- of a firearm under those circumstances. The statute on its face does not impose “certain and
severe penalties such as double taxation or other draconian consequences™ " for not confiscating
the firearm. And there is no evidence in the record that local agencies are practically compelled
to confiscate the firearm. Rather, under the 1984 statute, taking a firearm at the scene of a
domestic violence incident was a policy decision of the local agency. Therefore, staff finds that
confiscating the firearm under the circumstances described in subdivision (b) of section 12028.5
(Stats. 1984, ch. 901) is not a state mandate.

As to the remaining downstream activities in the 1984 statute, the issue is whether they are state
mandated (e.g., giving a receipt, holding the weapon for 48 to 72 hours, returning it to the owner
" if stolen, and final disposal if unclaimed) if the triggering event is not state mandated.

In the Kern High School Dist. cas.e,58 the California Supreme Court considered whether school
districts have a right to reimbursement for costs in complying with statutory notice and agenda

- requirements for various education-related programs that are funded by the state and federal
government. The court held that in eight of the nine programs at issue, the claimants were not
entitled to reimbursement for notice and agenda costs because district participation in the
underlying program was voluntary. As the court stated, “if a school district elects to participate
in or continue participation in any underlying voluntary education-related funded program, the

5T Kern High School Dist., supra, 30 Cal.4th 727, 751. In another part of the opinion, the court
stated an example of practical compulsion as a substantial penalty (independent of the program
funds at issue) for not complying with the statute. (7d. at p. 731).

Brd.
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district’s obligation to comply with the notice and agenda requirement related to that program
does not constitute a reimbursable mandate.™’

Therefore, based on the plain language of the statute and the reasoning in Kern High School
Dist., staff finds that there is no legal compulsion in section 12028.5, as added by Statutes 1984,
chapter 901, for law enforcement officer to perform the downstream activities related to
confiscating a firearm at a domestic violence scene (e.g., giving a receipt, holding the weapon for
48 to 72 hours, returning it to the owner if stolen, and final disposal if unclaimed). Absent any
evidence in the record, staff also finds that there is no practical compulsion to perform these
activities. Therefore, staff finds that section 12028.5, as added by Statutes 1984, chapter 901, is
not a state-mandated program within the meaning of article XIII B, section 6 of the California
Constitution.

B. Does Penal Code scction 12028.5 (Stats. 2002, ch. 833) impose a state-mandated new
program or higher level of service?

We begin by summarizing the 2002 amendments to section 12028.5 (Stats. 2002, ch. 8§33, § 1.5).
Subdivision (b) was amended as follows:

[Law enforcement officers] shall take temporary custody of any firearm or other
deadly weapon in plain sight or discovered pursuant to a consensual gr other
lawful search as necessary for the protection of the peace officer or other persons
present. Upon taking custody of a firearm, the officer shall give the owner or
person who possessed the firearm a receipt. The receipt shall describe the firearm
and identification or serial number on the firearm. The receipt shall indicate
where the firearm can be recovered, and the time limit for recovery as required by
this section, and the date after which the owner or possessor can recover the
firearm. No firearm or other deadly weapon shall be held less than 48 hours.
Except as provided in subdivision (f), if a firearm or other deadly weapon is not
retained for use as evidence related to criminal charges brought as a result of the
domestic violence incident or is not retained because it was illegally possessed,
the firearm or other deadly weapon shall be made available 1o the owner or person
who was in lawful possession 48 hours afier the seizure or as soon thereafter as
possible, but no later than 72-heurs 5 business days after the seizure. In any civil
action or proceeding for the return of firearms or ammunition or other deadly
weapon seized by any state or local law enforcement agency and not returned
within 72-heurs 5 business days following the initial seizure, except as provided
in subdivision (d), the court shall allow reasonable attorney’s fees to the
prevailing party.

Subdivision (f} was amended to extend law enforcement deadlines as follows:

In those cases where in which a law enforcement agency has reasonable cause to
believe that the return of a firearm or other deadly weapon would be likely to
result in endangering the victim or the person reporting the assault or threat, the
agency shall advise the owner of the firearm or other deadly weapon, and within

 1d. at page 743. Emphasis in original.
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30 60 days of the date of seizure, initiate a petition in superior court to determine
if the firearm or other deadly weapon should be returned. The law enforcement , G
agency may make an ex parte application stating good cause for an order

extending the time to file a petition. Including any extension of time granted in

response to an ex parte request, a petition must be filed within 68 90 days of the
date of seizure of the firearm or other deadly weapon.

Subdivision (h) was amended to lower the standard of proof required to prevent owners from
recovering their firearms or weapons, as follows:

If the person requests a hearing, the court clerk shall set a hearing no later than 30
days from receipt of that request. The court clerk shall notify the person, the law
enforcement agency involved, and the district attorney of the date, time, and place

of the hearing. Unless it is shown by elearandconvineins a preponderance of the
evidence that the return of the firearm or other deadly weapon would result in

endangering the victim or the person reporting the assault or threat, the court shall

order the return of the firearm or other deadly weapon and shall award reasonable
attorney’s fees to the prevailing party.

Subdivision (j) authorizes the person to petition the court a second time if the court does not
order the return of the firearm or other deadly weapon to the owner or person who had lawful
possession. The 2002 amendment added the following:

1f, at the hearing, the court does not order the return of the firearm or other deadly
weapon to the owner or person who had lawful possession, that person may
petition the court for a second hearing within 12 months from the date of the
initial hearing. If there is a petition for a second hearing. unless it is shown by
clear and convincing evidence that the return of the firearm or other deadly

weapon would resuit in endangering the victim or the person reporting the assault
or threat, the court shall order the return of the firearm or other deadly weapon
and shall award reasonable attorney’s fees to the prevailing party. If the owner or
person who had lawful possession does not petition the court within this 12-month
period for a second hearing or is unsuccessful at the second hearing in gaining
return of the firearm or other deadly weapon, the firearm or other deadly weapon
may be disposed of as provided in Secticn 12028.

As a preliminary matter, staff finds that section 12028.5 constitutes a program within the
meaning of article XIII B, section 6 because firearm or weapon confiscation is a governmental

service to the public, in that it is done “as necessary for the protection of the peace officer or
other persons present.”®

1. Firearms or other deadly weapons taken in plain sight or during a consensual search

Amending the receipt for confiscated weapon: Penal Code section 12028.5, subdivision (b)
requires law enforcement, on taking custody of the firearm or other deadly weapon at the scene
of a domestic violence incident, to give the owner or person in possession a receipt. The receipt
describes the firearm or deadly weapon and lists any identification or serial number on the

60 penal Code section 12028.5, subdivision (b). : e
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firearm, and indicates where the firearm or weapon can be recovered, and the date after which
the owner or possessor can recover it (Pen. Code, § 12028.5, subd. (b)). The 2002 amendment
requires the receipt to include information regarding “the time limit for recovery as required by
thissection.”

T

Adding “the time limit for recovery as required by this section” to the information on the receipt
is a new requirement. As such, staff finds that this is a state mandate, and a new program or
higher level of service for law enforcement to make a one-time amendment to the receipt to
include this information for a firearm or other deadly weapon confiscated at the scene of a
domestic violence incident. (Pen. Code, § 12028.5, subd. (b), Stats. 2002, ch. 833.)).

Extending the period to make the firearm or weapon availabie after seizure: Subdivision (b) of
section 12028.5 was amended further as follows:

Except as provided in subdivision (f), 1681 if 4 firearm or other deadly weapon is
not retained for use as evidence related to criminal charges brought as a result of
the domestic vielence incident or is not retained because it was illegally
possessed, the firearm or other deadly weapon shall be made available to the
owner or person who was in lawful possession 48 hours after the seizure or as
soon thereafier as possible, but no later than 72-heurs 5 business days after the
seizure. In any civil action or proceeding for the return of fircarms or ammunition
or other deadly weapon seized by any state or local law enforcement agency and
not returned within 72-heuss 5 business days following the initial seizure, except
as provided in subdivision (d), the court shall allow reasonable attorney’s fees to
the prevailing party.

Preexisting law (before the 2002 amendment) required making the firearm or weapon available
to the owner or person in lawful possession 48 hours after seizure or as soon thereafter as
possible, but no later than 72 hours after the seizure. Staff finds that extending the period before
a firearm or other deadly weapon may be made available from 72 hours to five business days
does not mandate a new program or higher level of service. Although this may result in longer
storage of the firearm or weapon, the storage is at the discretion of the local agency since nothing
prevents making the firearm available within the 48 hours after scizure. Therefore, staff finds
that this amendment does not mandate a new activity on a iocal agency within the meaning of
article X111 B, section 6.

Extending the time to initiate a petition in court to determine if weapon should be returned;
Subdivision (f) was amended by Statutes 2002, chapter 833 to extend law enforcement deadlines
as follows:

%) Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement
agency to iniliate a petition in superior court to determine if the firearm or other deadly weapon
should be returned in cases “in which a law enforcement agency has reasonable cause to believe
that the return of a firearm or other deadly weapon would be likely to result in endangering the

victim or the person reporting the assault or threat.” This provision also requires notifying the
OWNET. ' '
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In those cases where in which a law enforcement agency has reasonable cause to

believe that the return of a firearm or other deadly weapon would be likely to @
result in endangering the victim or the person reporting the assault or threat, the

agency shall advise the owner of the firearm or other deadly weapon, and within

30 60 days of the date of seizure, initiate a petition in superior court to determine

if the fircarm or other deadly weapon should be returned. The law enforcement

agency may make an ex parte application stating good cause for an order

extending the time to file a petition. Including any extension of time granted in

response to an ex parte request, a petition must be filed within 68 90 days of the

date of seizure of the firearm or other deadly weapon,

Staff finds that the 2002 amendment increasing the time from 30 to 60 days to initiate a petition,
and from 60 to 90 days if the court grants an extension to file the petition, does not mandate a
new program or higher level of service because the amendment gives the local law enforcement
agency more time than in preexisting law to initiate the petition, but does not require a new
activity of a local agency.

Lowering the standard of evidence to deny retuming the firearm or weapon: Subdivision (h) of
section 12028.5 was amended by the test claim statute to lower the standard of preof required to
prevent owners from recovering their firearms or weapons, as follows:

If the person requests a hearing, the court clerk shall set a hearing no later than 30
days from receipt of that request. The court clerk shall notify the person, the law
enforcement agency involved, and the district attorney of the date, time, and place
of the hearing. Unless it is shown by elear-and-eonvineing a preponderance of the
evidence that the return of the firearm or other deadly weapon would result in
endangering the victim or the person reporting the assault or threat, the court shall
order the return of the firearm or other deadly weapon and shall award reasonable
attorney’s fees to the prevailing party.

Staff finds that the 2002 amendment does not mandate a new program or higher level of service.
The amendment lowers the standard of proof from clear and convincing to a preponderance of
the evidence that the local government is required to show in order to keep the firearm or
weapon from being returned to the owner. This amendment does not, however, require a new
activity of the local agency, or increase the level service for an existing activity. Therefore, staff
finds that the 2002 amendment to subdivision {h) that lowers the standard of proof does not
mandate a new program or higher level of service.

Petition for second hearing and attorney’s fees: Subdivision (j) states (with the 2002 amendments

shown) the following:

If, at the hearing, the court does not order the return of the firearm or other deadly
weapon to the owner or person who had lawful possession, that person may
petition the court for a second hearing within 12 months from the date of the

initial hearing. MME@WHM
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person who had lawful possession does not petition the court within this 12-month
period for a second hearing or is unsuccessful at the second hearing in gaining
return of the firearm or other deadly weapon, the firearm or other deadly weapon
may be disposed of as provided in Section 12028.

Although this provision in subdivision (j) does not expressly contain mandatory language, the
local agency would have a duty to respond to the owner’s petition to return the firearm or
weapon if the facts present themselves. Subdivision (f) of section 12028.5 requires the local
agency to file the petition to prevent the return of the firearm if “a law enforcement agency has
reasonable cause to believe that the return of a firearm or other deadly weapon would be likely to
result in endangering the victim or the person reporting the assault or threat.” This statulory duty
in (f) to keep the weapon from being returned to someone dangerous carries over to the petition
for a second hearing in subdivision (j). This is consistent with the general duty of local law
enforcement and district attorneys to protect the public.®? Therefore, in cases where the firearm
or weapon owner petitions for a second hearing within 12 months of the date of the initial
hearing, staff finds that it is a state mandate for the local agency to show by clear and convincing
evidence that the return of the firearm or other deadly weapon would result in endangering the
victim or the person reporting the assault or threat.

As to attorney’s fees, staff also finds that it is a mandate, since the court is required to impose
them, and the local agency is required to pay them, if it docs not prevail in keeping the firearm or
other deadly weapon from being returned to the owner or person who was in lawful possession
after the second petition. Therefore, staff finds that paying the attorney’s fees in subdivision (j)
to the prevailing party 1s a state mandate upon order of the court.

Preexisting law (before the 2002 amendment) authorizes the owner or person in possession to
petition the court a second time for return of the firearm or other deadly weapon. Preexisting law
also authorizes local law enforcement to dispose of the firearm or other deadly weapon if the
person does not petition the court or is unsuccessful at the second hearing in gaining the return of
the firearm or other deadly weapon. Preexisting law did not, however, require a local
government to show by clear and convincing evidence that the return of the fircarm or other
deadly weapon would result in endangering the victim or the person reporting the assault or
threat, nor did it require the local agency to pay attorney’s fees on order of the court. Therefore,
if the facts so dictate, staff finds that these activities are a new program or higher level of service
if there 1s a petition for a second hearing for fircarms or other deadly weapons confiscated in
plain sight or during a consensual search,

2. Firearms or other deadly weépons taken during “other lawful searches”

Firearm or weapon seizure; The 2002 amendment to section 12028.5 (Stats. 2002, ch. 833, § 1.5)
adds the following underlined text to subdivision (b):

[Law enforcement officers] shall take temporary custody of any firearm or other
deadly weapon in plain sight or discovered pursuant to a consensual or other

lawfu] search as necessary for the protection of the peace officer or other persons
present.

82 Fagan v. Superior Court (2003) 111 Cal.App.4th 607, 615.
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Sponsored by the City of Santa Rosa, the legislative history of this amendment indicates that its
purpose was “to add any "lawful" search to the existing "plain sight or consensual” search
required in domestic violence circumstances for the mandated seizure of firearms and
weapons.”® Adding “any lawful search” to the consensual or plain sight searches already in the
statute means that firearm or weapon confiscation is nomr searches incident to
arrest, or of people the officer has legal cause to arrest,® or searches pursuant to a warrant, or
searches based on statements of persons who do not have authority to consent but have indicated
to law enforcement that a weapon is present at the scene.®’

Staff finds that the plain language of this subdivision mandates a law enforcement officer at a
domestic violence scene involving a threat to human life or a physical assault to take temporary
custody of any fircarm or other deadly weapon during an “other lawful search™ as necessary for
the protection of the peace officer or other persons present (Pen. Code, § 12028.5, subd. (b)).

Adding “or other lawful scarch” to subdivision (b) also creates a new program or higher level of
service by increasing the quantity of searches during which taking temporary custody of the
weapon is required. Adding “other lawful search” to the statute means that firearm or weapon
confiscation 1s now also required for searches incident to arrest, or of people the officer has legal
cause to arrest,®® or searches pursuant to a warrant, or searches based on statements of persons

who do not have authority to consent but have indicated to law enforcement that a weapon is
present at the scene.®’

Therefore, staff finds that Penal Code section 12028.5, subdivision (b), is a new program or
higher level of service for law enforcement to take temporary custody of a firearm or other
deadly weapon at a scene of domestic violence, as defined in section 12028.5, subdivision (a), if
the firearm or weapon is confiscated during an “other lawful search.”

The remainder of the analysis of section 12028.5 is limited to conditions of “other lawful

searches” which, for purposes of this analysis, is defined as searches that are not plain sight or
consensual.

Give receipt for confiscated weapon: The next activity in Penal Code section 12028.5,
subdivision (b) is, upon taking custody of the firearm or deadly weapon at the scene of domestic
violence, giving the owner or person in possession a receipt for the item. The receipt describes
the firearm or deadly weapon and lists any identification or serial number on the firearm, and
indicates where the firearm or weapon can be recovered, the time limit for recovery, and the date
after which the owner or possessor can recover it (Pen. Code, § 12028.5, subd. (b)). Based on

6 Senate Committee on Public Safety, Analysis of Sen. Bill No. 1807 (2001-2002 Reg. Sess.) as
introduced, page 2.

% Penal Code section 833.

%5 Senate Committee on Public Safety, Analysis of Sen. Bill No. 1807 (2001-2002 Reg. Sess.) as
introduced, page 6.

5 penal Code section 833.

67 Senate Committee on Public Safety, Analysis of Sen. Bill No, 1807 (2001-2002 Reg. Sess.) as
introduced, page 6.
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the plain language of this provision, staff finds that giving a receipt to the owner or person in
lawful possession of the firearm or other deadly weapon, with contents as specified, is a state
mandate, :

Preexisting law requires, when a weapon or personal gproperty is taken from an arrested person,
giving a receipt to the person for the property taken.®® And there is a similar requirement for
arrested persons for property alleged to have been stolen or embezzled.*® Although these statutes
indicate that law enforcement officers have a longstanding duty to give a receipt to arrested \
-persons for confiscated property, the receipt requirement for weapons taken at the scene of a J
domestic violence incident in the test claim statute is different in that more detail is required b \
regarding the firearm or other deadly weapon seized. : '\)f:

Staff finds that the entire content of the receipt is a new program or higher level of service for ~ \&. (D
other lawful searches, because no confiscation or receipt was required for those searches under ¢! ‘
preexisting law. -

Therefore, staff finds that, upon taking custody of the firearm or other deadly weapon at the
scene of domestic violence during any other lawful search, it is a new program or higher level of
service to give the owner or person in possession a receipt for the firearm or other deadly
weapon. The receipt must contain a description of the firearm or deadly weapon and list any
identification or serial number on the firearm, and must indicate where the firearm or weapon
can be recovered, the time limit for recovery, and the date afier which the owner or possessor can
recover it. (Pen. Code, § 12028.5, subd. (b)). :

Hold and make firearm or weapon available to owner: Subdivision (b) requires local law
enforcement to make the firearm or other deadly weapon available to the owner or person who
was in lawful possession 48 hours after seizure or as soon as possible, but “no later than five
business days” following the seizure (Pen. Code, § 12028.5, subd. (b)). Returning the firearm or
weapon is not required if it is retained for use as evidence related to criminal charges as a result .
of domestic violence incident, or it is retained because it was illegally possessed, or if the law
enforcement agency files a petition to prevent returning the firearm or weapon because the
agency has reasonable cause to believe the return would endanger the victim or person reporting
the assault. Staff finds that, based on the language in subdivision (b), it is a state mandate to
make the firearm or other deadly weapon available to the owner or person who was in lawful
possession between 48 hours and five business days after the seizure.

Preexisting law did not require holding firearms or other deadly weapons for weapons seized
under section 12028.5 during other lawful searches.

Staff finds, therefore, it is a new program or higher level of service for local law enforcement, for
firearms or other deadly weapons confiscated during any other lawful search, to make the

firearm or other deadly weapon available to the owner or person who was in lawful possession
48 hours after seizure or as soon as possible, but no later than five business days following the
seizure (Pen. Code, § 12028.5, subd. (b)}. This finding does not apply if the firearm or other

%8 penal Code section 4003.

% Penal Code section 1412. This apparently refers to property, alleged to have been stolen or
embezzled (see Pen. Code, § 1407).
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deadly weapon confiscated is retained for use as evidence related to criminal charges as a result

of domestic violence incident, or is retained because it was illegally possessed, or is retained q
because of a court petition filed pursuant to subdivision (f) of section 12028.5.7

Return stolen firearm: Subdivision (d) of section 12028.5 requires any stolen firearm or other
deadly weapon to be returned to its lawful owner, as soon as its use for evidence has been served,
upon proof of ownership. Staff finds that the plain language of subdivision (d) makes this
provision a state mandate to return a stolen firearm.

Preexisting law, in Penal Code sections 1407 and 1408, requires stolen property in the custody of
a peace officer to be returned to its owner “on the application of the owner and on satisfactory
proof of his ownership of the property.” More specifically, preexisting Penal Code section
12028, subdivisions (c) and (f) require returning a stolen firearm to its owner.

Because returning a stolen firearm or weapon to its owner is a preexisting duty of law
enforcement, regardless of the type of search under which it is confiscated, staff finds that

returning a stolen firearm or other deadly weapon to its owner is not a new program or higher
level of service.

Dispose of firearm or weapon: Subdivision (e) of Penal Code section 12028.5 requires:

Any firearm or other deadly weapon taken into custedy and held by ...[law
enforcement] for longer than 12 months and not recovered by the owner or person
in lawful possession at the time it was taken into custody, shall be considered a
nuisance and sold or destroyed as provided in subdivision {c) of Section 12028.1""]
Firearms or other deadly weapons not recovered within 12 months due to an

extended hearing process as provided in subdivision (j), are not subject to e
destruction until the court issues a decision, and then only if the court does not

order the return of the firearm or other deadly weapon to the owner.

Staff finds that the plain language in the first sentence of subdivision (e) makes it a state mandate
to sell or destroy a firearm held for longer than 12 months as specified. The second sentence
regarding firearms or weapons not recovered “due to an extended hearing process™ prevent
destruction of the firearm or weapon until the court issues a decision on a second petition to
prevent the return of the firearm or other deadly weapon as specified in subdivision (j).
Subdivision (j), as discussed below, authorizes destruction of the firearm or other deadly weapon
after the petition process is complete and the court does not order the firearm or other deadly
weapon returned to the owner or person in lawful possession.

0 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement
agency to initiate a petition in superior court to determine if the firearm or other deadly weapon
should be returned in cases “in which a law enforcement agency has reasonable cause to believe
that the return of a firearm or other deadly weapon would be likely to result in endangering the
victim or the person reporting the assault or threat.” This provision also requires notifying the
OWner.

! Section 12028, subdivision (c¢) requires specified weapons to be surrendered to law
enforcement and authorizes disposal of them by sale at public auction or (in subd. (d)) by
destruction. .
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Preexisting law did not require firearms or other deadly weapons confiscated, at the scene of a
domestic violence incident involving a threat to human life or a physical assault, during any
other lawful search, and held for 12 months, to be sold or destroyed as provided in subdivision
(c) of section 12028. Therefore, staff finds that this activity is a new program or higher level of
service. :

Advise owner and petition court: Subdivision (f) of section 12028.5 states in part:

In those cases in which a law enforcement agency has reasonable cause to believe
that the return of a firearm or other deadly weapon would be likely to result in
endangering the victim or the person reporting the assault or threat, the agency
shall advise the owner of the firearm or other deadly weapon, and within 60 days
of the date of seizure, initiate a petition in superior court to determine if the
firearm or other deadly weapon should be returned.

Because of the plain language of this subdivision, staff finds that this is a state mandate to notify
the owner and petition the court as specified if the agency has reasonable cause to believe that
the return of the firearm or other deadly weapon would be likely to result in endangering the
victim or the person reporting the assault or threat.

Preexisting law did not require notice to the owner or the initiation of a court petition 1n cases
where a firearm or other deadly weapon was taken at the scene of a domestic violence incident
during any other lawful search.

Therefore, staff finds that it is a new program or higher level of service, for firearms or other
deadly weapons confiscated during any other lawful search, if the law enforcement agency has
reasonable cause to believe that the return of a firearm or other deadly weapon would be likely to
result in endangering the victim or the person reporting the assault or threat, for a local law
enforcement agency to advise the owner of the firearm or other deadly weapon, and within 60
days of the date of seizure (or 90 days if an extension is granted) to initiate a petition in superior
court to determine if the firearm or other deadly weapon should be returned.

Ex parte application: Subdivision (f) of section 12028.5 also states in part:

The law enforcement agency may make an ex parte application stating good cause
for an order extending the time to file a petition. Including any extension of time
granted in response to an ex parte request, a petition must be filed within 90 days
of the date of seizure of the fircarm or other deadly weapon.

The Department of Finance, in comments filed August 30, 2007, argues that the language that
the local agency “may make an ex parte application stating good cause for an order extending the
ime to file a petition” in subdivision (f) is permissive and this is therefore not a state mandate.

Staff finds that, based on its plain language, this ex parte application provision in subdivision (f)
is discretionary and not a state Tamtate:

‘Notify owner: Subdivision (g) of section 12028.5 requires the law enforcement agency to inform
the owner or person who had lawful possession of the firearm or other deadly weapon, at that
person's last known address by registered mail, return receipt requested, that he or she has 30
days from the date of receipt of the notice to respond to the court clerk to confirm his or her
desire for a hearing, and that the failure to respond shall result in a default order forfeiting the
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confiscated firearm or other deadly weapon. The agency is also required, if the person whose
firearm or other deadly weapon was seized does not reside at the last address provided to the
agency, to make a diligent, good faith effort to learn the whereabouts of the person and to
comply with the notification requirements in subdivision (g). Staff finds that the plain language
of subdivision (g) requires these activities, so the owner notification and effort to learn the
owner’s whereabouts, as specified, impose a state mandate.

Preexisting law did not require these activities. Therefore, staff finds that it is a new program or
higher level of service for firearms or other deadly weapons confiscated during any other lawful
search, for a law enforcement agency to inform the owner or person who had lawful possession
of the firearm or other deadly weapon, at that person's last known address by registered mail,
return receipt requested, that he or she has 30 days from the date of receipt of the notice to
respond to the court clerk to confirm his or her desire for a heanng, and that the failure to
respond shall result in a default order forfeiting the confiscated firearm or other deadly weapon.

It is also a new program or higher level of service, for firearms or other deadly weapons
confiscated during any other lawful search, if the owner or possessor whose firearm or other
deadly weapon was seized does not reside at the last address provided to the law enforcement
agency, for the agency to make a diligent, good faith effort to learn the whereabouts of the owner

or possessor and to comply with the notification requirements in subdivision (g) of section
12028.5.

Court hearing and attorney’s fees: Subdivision (h) requires the court clerk, if the owner or
possessor of the firearm or weapon requests a hearing, to set a hearing no later than 30 days from
the receipt of the request, and requires the clerk to notify the owner or possessor, law
enforcement agency, and district attorney of the date, time and place of the heaning. If the owner
or possessor requests a hearing, the local agency must show by a preponderance of evidence that
the return of the firearm or other deadly weapon would result in endangering the victim or the
person reporting the assault or threat. The court is required to award attorney’s fees fo the
prevailing party.

Although the language in subdivision (h) for this activity is not expressly mandatory, law
enforcement and district attorneys have a duty to make this showing regarding return of the
firearm or weapon if the facts present themselves. Subdivision (f) of section 12028.5 requires
the local agency to file the petition to prevent the return of the firearm if “a law enforcement
agency has reasonable cause to believe that the return of a firearm or other deadly weapon would
be likely to result in endangering the victim or the person reporting the assault or threat.” If the
owner requests a hearing, the duty in subdivision (f) to file the petition is extended to responding
to the request for a hearing in subdivision (h). Therefore, staff finds that making the showing by
a preponderance of the evidence regarding the return of the weapon is a state mandate.

As to awarding attorney’s fees, staff also finds that is a mandate, since the court is required to
imposc them, and the local agency is required to pay them, if it does not prevail in keeping the
firearm or other deadly weapon from being returned to the owner or person who was in lawful
possession. Therefore, staff finds that paying the attorney’s fees in subdivision (h) to the
prevailing party is a state mandate upon order of the court.

Because this was not previously required for firearms or weapons confiscated ata scene of
domestic violence during any other lawful search, staff also finds that this provision 15 a new
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program or higher level of service. Specifically, for firearms or other deadly weapons
confiscated during any other lawful search, staff finds that it is a new program or higher level of
service to show at a hearing by a preponderance of evidence that the return of the firearm or
other deadly weapon would result in endangering the victim or the person reporting the assault or
threat. Staff also finds, since it was not previously required for any other lawful search, that it is
a new program or higher level of service for the local agency to pay attorney’s fees to the owner
or person in lawful possession if the court orders the firearm or other deadly weapon returned to
the owner or person who was in lawful possession (Pen. Code, § 12028.5, subd. (h.).

Petition for default and disposal of firearm or weapon: Subdivision (i) states that if the person

does not request a hearing or does not respond within 30 days of receipt of the notice, the local
law enforcement agency may file a petition for an order of default and to dispose of the firearm
or other deadly weapon as provided in section 12028.

Staff finds that subdivision {1) 1s a state mandate to file the default petition, as an extension of the
agency’s duty in subdivision (f) to petition the court to not return the firearm or other deadly
weapon if it “has reasonable cause to believe that the return of a firearm or other deadly weapon
would be likely to result in endangering the victim or the person reporting the assault_or threat.”

n its August 30 comments on the draft staff analysis, Finance argues that filing a petition for an
order of default is discretionary because the statute states that the local agency may do so, but
does not require filing the petition. According to Finance, if no default petition is filed, after 12
months the weapons are disposed of pursuant to subdivision (e), which authorizes a weapon or
firearm held by law enforcement for longer than 12 months and not recovered by the owner or
sessor to be sold or destroyed, as specified.

Staff disagrees. Under subdivision (f), the law enforcement agency has already “initiat[ed] a
petition in superior court to determine if the firearm or other deadly weapon should be returned.”
And the required notice must include, according to subdivision (g), that “failure to respond shall
result in a default order forfeiting the confiscated firearm or other deadly weapon.” Also, under
subdivision (e), “firearms or other deadly weapons not recovered within 12 months due to

J
extend:’@m_gmocess as provided in subdivision (j), are not subject to destruction{until the ;0 '-18
Gurti§§ues a decision.” **In other words. once the petition is filed, the court must make a [ *’

e
- -

decision regarding the ﬁrearm or weapon and it cannot simply be disposed of after 12 months.
Thus, staff finds that subdivision (1) is a state mandate to file a petition for an order of default.

Staff also finds that since filing a default petition was not previously required, it is a new
program or higher level of service for any other lawful searches. Therefore, for firearms or other
dcadly weapons confiscated pursuant to any other lawful search, staff finds that it is a new
prograim or higher level of service for local agencies, if the owner or person who had lawful
possession of the firearm or other deadly weapon does not request a hearing or does not
otherwise respond within 30 days of the receipt of the notice, to file a petition for an order of
default. (Pen. Code, § 12028.5, subd. (i).)

As to disposal of the firearm or other deadly weapon, the permissive language in subdivision (i)
indicates that the local agency is not required to do so. Although other statutes govern disposal
of firearms or weapons (e.g., Pen. Code, §§ 12032 or 12028) staff finds that the test claim statute
does not require a local agency to dispose of them.
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Petition for second hearing, dispose of firearm or weapon, attorney’s fees: Subdivision (j)
authorizes the person (owner) to petition the court a second time if the court does not order the
return of the firearm or other deadly weapon to the owner or person who had lawful possession.
Subdivision (j) requires the court to award reasonable attorney’s fees to the prevailing party.

In the analysis above of subdivision (h), staff found that this provision is a new program or
higher level of service, if there is a petition for a second hearing, to show by clear and
convincing evidence that the return of the firearm or other deadly weapon would result in
endangering the victim or the person reporting the assault or threat, and to pay attorney’s fees to
the prevailing party upon the order of the court. The same reasoning applies here.

Therefore, if there is a petition for a second hearing for firearms or other deadly weapons
confiscated during any other lawful search, it is a mandated new program or higher level of
service to show by clear and convincing evidence that the return of the firearm or other deadly
weapon would result in endangering the victim or the person reporting the assault or threat, and
to pay attorney’s fees to the prevailing party upon the order of the court.

Subdivision {j) also authorizes law enforcement to dispose of the firearm or weapon if the person
does not petition the court or is unsuccessful at the second hearing in gaining the return of the
firearm or other deadly weapon. Because the language regarding disposal of the firearm or
weapon is permissive, staff finds that disposing of the firearm or weapon is not a state mandate.

C. Does section 12028.5 impose costs mandated by the state?

Having discussed whether all the state mandated provisions of section 12028.5 constitute a new
program or higher level of service, the final issue is whether they impose costs mandated by the
state within the meaning of Government Code sections 17514 and 17556.

Claimant submitted a declaration that it will incur “costs well in excess of $1,000 during the
2002-03 fiscal year to implement” the test claim statutes.”> Another declaration includes the
time required for the alleged activities: “on average, an additional 5 minutes to inquire of the
victim whether a firearm or other deadly weapon is present, an additional 30 minutes to search
for and obtain the weapon; an additional 5 minutes to report the results, and, where the weapon 1s
confiscated pursuant to Penal Code Section 12028.5, an additional 90 minutes to perform the
other duties in the statute.”

Staff finds, therefore, that section 12028.5 imposes costs mandated by the state within the
meaning of Government Code section 17514. Staff also finds that no exceptions to
reimbursement in Government Code section 17556 apply.

All the elements having been met, staff finds that Penal Code section 12028.5, as amended by
Statutes 2002, chapter 833, is a reimbursable state mandated program within the meaning of
article XI1I B, section 6 and Government Code section 17514, for the activities listed above.

72 Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 1; Exhibit 9, Declaration
of Wendy Watanabe, page 1.

73 Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 2; Exhibit 9, Declaration
of Wendy Watanabe, page 2.
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Issue 4: What is the period of reimbursement for the test claim?

The period of reimbursement for an approved test claim is the fiscal year before the fiscal year in
which the claim is filed.”* As for a test claim amendment: “The claimant may thereafter amend
the test claim at any time, but before the test claim is set for a hearing, without affecting the
original filing date as long as the amendment substantially relates to the original test claim.””

The original test claim, 99-TC-08, was filed May 15, 2000 (reimbursement period beginning
July 1, 1998), and this test claim amendment was filed in April 2003. The test claim was set
for hearing when the draft staff analysis for 99-TC-08 was issued on March 6, 2003. The
claimant, however, amended the test claim in April 2003, after the test claim was set for a
hearing. Because the amendment was not filed before the test claim was set for a hearing, as
required by Government Code section 17557, subdivision (e), the period of reimbursement
does not go back to the original reimbursement period of 99-TC-08. - Thus, staff finds that the
test claim amendment is deemed filed in April 2003 and if approved, claimants are eligible for
reimbursement beginning July 1, 2001 (or later, depending on the effective date of the test
claim statutes). -

CONCLUSION

In sum, staff finds that effective January 1, 2002, Penal Code section 13730, subdivision (¢)(3)
(Stats. 2001, ch. 483) imposes a reimbursable state-mandated program within the meaning of
article XIII B, section 6 of the California Constitution and Government Code section 17514 for
local agencies, on all domestic violence-related calls for assistance:

e To include on the domestic violence incident report form a notation of whether
the officer or officers who responded to the domestic violence call found it
necessary, for the protection of the peace officer or other persons present, to
inquire of the victim, the alleged abuser, or both, whether a firearm or other
deadly weapon was present at the location, and, if there is an inquiry, whether that
inquiry disclosed the presence of a firearm or other deadly weapon (Pen. Code,

§ 13730, subd. {c)(3).

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833)
staff finds that the activities listed below are a reimbursable state-mandated program within the
meaning of article XIII B, section 6 and Government Code section 17514, when firearms or
other deadly weapons are discovered during any other lawful search at the scene of a domestic
violence incident involving a threat to human life or a physical assault. Any other lawful search
includes but is not limited to the following searches: (1) a search incident to arrest, or of people
the officer has legal cause to arrest; (3) a search pursuant to a warrant; or (3) a search based on
statements of persons who do not have authority to consent, but have indicated to law
enforcement that a weapon is present at the scene.

™ Government Code section 17557, subdivision (e).

” Ibid, [Emphasis added.] At the time this amendment was filed, this same provision was in
Government Code section 17557, subdivision (c).
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» To take temporary custody of any firearm or other deadly weapon when necessary

for the protection of the peace officer or other persons present. (Pen. Code,
§ 12028.5, subd. (b).)

* To give the owner or person in lawful possession of the firearm or other deadly
weapon a receipt that describes the firearm or deadly weapon and lists any
identification or serial number on the firearm, and indicates where the firearm or
weapon can be recovered, the time limit for recovery, and the date after which the
owner or possessor can recover it. (Pen. Code, § 12028.5, subd. (b).)

¢ To make the firearm or other deadly weapon available to the owner or person who
was in lawful possession 48 hours after seizure or as soon as possible, but no later
than five business days following the seizure. Reimbursement for this activity is
not required if either: (1) the firearm or other deadly weapon confiscated 1s
retained for use as evidence related to criminal charges as a result of domestic
violence incident; or (2) if the firearm or other deadly weapon is retained because
it was illegally possessed, or (3) if the firearm or other deadly weapon is retained
because of a court petition filed pursuant to subdivision (f) of section 12028.5."
(Pen. Code, § 12028.5, subd. (b).)

e To sell or destroy, as provided in subdivision (c) of Section 12028,7 any firearm
or other deadly weapon taken into custody and held for longer than 12 months and
not recovered by the owner or person in lawful possession at the time it was taken
into custody. Reimbursement for this activity is not required for firearms or other
deadly weapons not recovered within 12 months due to an extended hearing
process as provided in subdivision (j) of section 12028.5. (Pen. Code, § 12028.5,
subd. (e).) '

e [fthe local agency has reasonable cause to believe that the return of a firearm or
other deadly weapon would be likely to result in endangering the victim or the
person reporting the assault or threat, for the agency to advise the owner of the
firearm or other deadly weapon, and within 60 days of the date of seizure (or 90
days if an extension is granted) initiate a petition in superior court to determine if
the firearm or other deadly weapon should be returned. (Pen. Code, § 12028.5,
subd. (f).)

8 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement
agency to initiate a petition in superior court to determine if the firearm or other deadly weapon
should be returned in cases “in which a law enforcement agency has reasonable cause to believe
that the return of a firearm or other deadly weapon would be likely to resuit in endangering the
victim or the person reporting the assault or threat.” This provision also requires notifying the
owner.

77 Gection 12028, subdivision (c) requires specified weapons to be surrend_ered to law
enforcement and authorizes disposal of them by sale at public auction or (in subd. (d)) by

destruction.
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To inform the owner or person who had lawful possession of the firearm or other
deadly weapon, at that person's last known address by registered mail, return
receipt requested, that he or she has 30 days from the date of receipt of the notice
to respond to the court clerk to confirm his or her desire for a hearing, and that the
failure to respond shall result in a default order forfeiting the confiscated firearm
or other deadly weapon. If the person whose firearm or other deadly weapon was
seized does not reside at the last address provided to the local agency, for the
agency to make a diligent, good faith effort to learn the whereabouts of the person
and to comply with the notification requirements in subdivision (g) of section
12028.5. (Pen. Code, § 12028.5, subd. (g).)

If the owner or person who had lawful possession of the firearm or other deadly
weapon requests a hearing, to show in court by a preponderance of evidence that
the return of the firearm or other deadly weapon would result in endangering the
victim or the person reporting the assault or threat. If the court orders the firearm
or other deadly weapon returned to the owner or person who had lawful
possession, the local agency upon order of the court shall pay reasonable
attorney’s fees to the prevailing party. (Pen. Code, § 12028.5, subd. (h).)

If the owner or person who had lawful possession of the firearm or other deadly
weapon does not request a hearing or does not respond within 30 days of the
receipt of notice, to file a petition in court for an order of default. (Pen. Code,

§ 12028.5, subd. (i).)

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833)
staff finds that the following activities are a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514, for local agencies, when firearms or other deadly weapons are taken into temporary
custody at the scene of a domestic violence incident involving a threat to human life or a

physical assault, and the firearm or other deadly weapon is discovered in plain sight or pursuant
to a consensual or other lawful search.

The one-time activity of amending the receipt for a confiscated firearm or other
deadly weapon to include “the time limit for recovery as required” by section
12028.5. (Pen, Code, § 12028.5, subd. (b).)

If the person who owns or had lawful possession of the firearm or other deadly
weapon petitions the court for a second hearing within 12 months of the date of
the initial hearing, showing by clear and convincing evidence that the return of the
firearm or other deadly weapon would result in endangering the victim or the
person reporting the assault or threat. If the court orders the firearm or other
deadly weapon returned to the owner or person who had lawful possession, the
local agency upon order of the court shall pay reasonable attorney’s fees to the
prevailing party. (Pen. Code, § 12028.5, subd. (j).)
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Staff also finds that Family Code section 6228 (Stats. 2002, ch. 377) and Penal Code section

12028.5 (Stats. 1984, ch. S01 & Stats, 2002, ch 830)" are not a reimbursable state mandated @
program within the meaning of article XIII B, section 6 and Government Code section 17514

because they do not mandate a new program or higher level of service.

Recommendation

Staff recommends that the Commission adopt this analysis to partially approve the test claim for
the activities listed above.

78 Statutes 2002, chapter 833 was double joined to Statutes. 2002, chapter 830, but only chapter
833 amended section 12028.5 because it was chaptered last (Gov. Code, § 9605).
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COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

: SXHIBIT A
KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-2766
PHONE: (213) 974-8301 FAX: (213) 626-5427
J. TYLER McCAULEY -
AUDITOR-CONTROLLER
‘ “RECEWED
: = ! 7003
April 17, 2003 APR 18 -
MMISSION
g%%ra MAMDATES

Ms. Paula Higashi
- Executlve Director
Commission on State Mandates
- 980 Ninth Street, Suite 300
[} Sacramento, California 95814

Dear Ms. Higashi:

County of Los Angeles 'Tesf Claim [CSM—99-TC-08] Amendment
e . Crime Vicﬁms’ Domestic Violence Incident Reports - -

We subrhit and enclose heréiri an-gmendment to the siibjecttest ¢lain.
. Leonard Kaye of my staff is available at (213) 974-8564 to answer questions

you may have concerning this submission.

“Very truly yours, -

5 Tyler McCau?Sg:L%

Audltor—Controller

JTM:JN:LK

6 Enclosures
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State of California

CONMMISSION ON STATE MANDATES
980 Ninth Street, Suite 300
Sacramento, CA 35814
(916)323-3562

CSM 1 (12/88)

TEST CLAIM FORM

For Official Use Only

RECENVED |

APR 18 2003
COMMISSION ON

STATE MANDATES |

Local Agency or School District Submitting Claim

Los Angeles County

Claim No.

Contact Person

L eonard Kaye

Telephone No.

Address
500 West Temple Street, Room 603
Los Angeles, CA 80012

(213) 874-8564

Representative Organization to be Notified

California State Association of Counties

This test claim alleges the existence of ® costs mandated by the state” within the maaning of saction 17514 of the Gavernmeant Coda

and section 6, article, XIIIB of the California Constitution. This test claim is filed pursuant to section 17551(a) of lhé Government Code.

Identlfy specific sectlon{s) of the chaptared bilt or executive order alleged to contaln & mandate, inciuding the particular statutory code

section(s) within the chaptered bill,  applicable.

See pagé a

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON

THE REVERSE SIDE.

Name and Title of Authorized Representative

Auditor-Controller

Telephone No.

(213) 974-8301

Signature of Authorized Representative

Date

L”l"[]fiiﬁ

< A s Cowle
5N -

102

T




County .of Los Angeles ‘Test Claim Amendment [1] :
Penal Code Section 13730 as Added and Amended by: Chapter 1609, Statutes
of 1984, Chapter 965, Statuteg,,.-of-1985,-- C—hapterffl_ﬁ?’,—Statutesfef—%QGl; Penal
Code Section 12028.5 as Added and Amended by Chapter 901, Statutes of 1984,
Chapters 830 and 833, Statutes of 2002; Family Code Section 6228 as Added

And Amended by Chapter 1022 Statutes of 1999, C—h-ap’éeFél’l,.Statutes_oflﬂﬂl
Crlme Vlctlms Domestic Violence Incident Reports

(1] The County of Los Angeles requests that its "Crime Victims® Domestic Vlolence Inmdent
Reports" test claim, filed on May 11, 2000. with the Commission on State Mandates, be amended to
include related changes to Family Code Se.ctlon 6228 and Penal Code Section 13730, the test claim
legislation, as follows: Chaptcr 377, Statutes of 2002, amendmg Section 6228 of the Fam:ly Code
and Chapter 483, Statutes of 2001, amendmg Section' 13730 of the Penal Code and, with respect to
implementing Section 13730(0)(3) of the Penal Code; ‘Section 12028.5 of the Penal Code as Added -
and Amended by Chapter 901, Statutes of 1984, Chapters 830 and 833, Statutes of 2002. '

Page a
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County of Los Angeles Test Claim Amendment

Penal Code Section 13730 as Added and Amended by: Chapter
1609, Statutes of 1984, Chapter 965, Statiutes of 1985, Chapter 483,
Statiites' of 2001;: Penal .Code "Section 12028.5 as ‘Added and
~ Ameiided by Chapter 901, Statutes - of 1984, Chapters 830 and 833,
Statutes of 2002;'Faimnily Code Section 6228 as Added and Amended

by Chapter 1022, Statutes of 1999; Chapter:377, Statutes of 2002

' Criime Victims’ Domestic Violence Tnicideiit Reports

TR

The County of Los Angeles requests that its "Crime Victims’ Domestic Violence

Incident Reports" test claim, filed on May 11, 2000 with the Commission on
State Mandates, be amended to include related changes to Family Code Section
6228 and Penal Code Section 13730, the test claim legislation, as follows:
Chapter 377, Statutes of 2002, amending Section 6228 of the Family Code and
Chapter 483, Statutes of 2001, amending Section 13730 of the Penal Code and,
with respect to 1mplementmg Section 13730(c)(3) of the Penal Code, Section
12028.5 of the Penal Code as Added and Amended by Chapter 901, Statutes of"
1984, Chapters 830 and 833, Statutes of 2002.

Chapter 483, Statutes of 2001 [attached as Exhibit 1], enacted on February 21,

2001, amends Section 13730 of the Penal Code {as added by Chapter 1609,
Statutes of 1984 and amended by Chapter 965, Statutes of 1995 - the original

test claim legislation] and imposes additional duties on local government which

were not included in the original test claim legislation. '

- Section 12028.5 of the Penal Code details the duties referenced in implementing
Section 13730(c)(3) of the Penal Code, as added by Chapter 483, Statutes of
2001, and, dccordingly, i§ cla1med ‘herein. Sectlon 12028.5’s duties were first
added to the Penal Code by Chapter 901 Statutes of 1984 [attached as Exh1b1t 2]
September 24 2002 by bcth Chapter 830 Statutes of 2002 [attached as Exhibit
3] and Chapter 833, Statutes af 2002 [attached as Bxhibit 4] '

Chapter 377, Statutes of 2002 [attached as Exhibit 5], enacted on January 14,
2002, amends Section 6228 of the Family Code [as added by Chapter 1022,
Statutes of 1999 - the original test claim legislation] and imposes additional
duties on local government ‘which were not included in the original test claim
legislation.
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Therefore, duties claimed herein are substantially related to the original test claim
@ legislation. Accordingly, this amendment request should be granted.

Amendment Provision

As noted by Commission's Executive Director, "[pJursuant to Government Code
section 17557, subdivision (c), the claimant may amend the test claim at any time
prior to a commission hearing on the claim without affecting the orlgmal ﬁhng
date as long as the amendment substantially relates to the original test claim"?

New Section 13730 Duties

Chapter 483, Statutes of 2001 amends Section 13730 of the Penal Code [as added
by Chapter 1609, Statutes of 1984 and amended by Chapter 965, Statutes of 1995

} - the original test claim legislation] and imposes new duties on local government,
not found in prior law. In particular, Chapter 483, Statutes of 2001 added-Section
13730(0)(3) to mandate that:

. The [domestm violence incident] report shall mclude at least all
@ of the following .. :

(3) A notation.of whether-the officer or officers.who responded to the
domestic violence call found it necessary, for the protection of the
peace officer or other persons present, to inquire of the victim, the
alleged abuser or both, whether a firearm or other deadly weapon was
present at the location, and, if there is an inquiry, whether the inquiry

) ~ disclosed .the presence of a firearm or other deadly weapon. Any
firearm or other deadly weapon discovered by an officer at.the scene
of a domestic violence incident shall be subject to confiscation
pursuant to Section 12028.5” [Emphasis added.]

Therefore, Chapter 483, Statutes of 2001 added Section 13730(0)(3) to imposes three
mandatory dut1es upon local law enforcement agencies:

1. When “... necessary, for the protection of the peace officer or other
persons present, [the mandatory duty] to inquire of the victim, the

From page 1 of the October 5, 2000 letter of Paula Higashi, Commission's Executive

Director to Leonard Kaye, County of Los Angeles, regarding "Claimant's Amendment to Test
Claim...", attached as Exhibit 6.
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alleged abuser or both, whether a firearm or other deadly weapon was
present at the location...”

2. The mandatory duty to report if an inquiry was made “... whether a

‘firearm or other deadly weapon was present at the ]ocatmn and, if
there is an inquiry, whether the inguiry disclosed the presence of a
firearm or other deadly weapon.”

3. The mandatory duty that “... [ajny firearm or other deadly weapon
discovered by an officer at the scene of a domestic violence incident shall
be subject to confiscation pursuant to Section 12028.5”

New Section 12028.5 Duties

! Section 12028.5 of the Penal Code, as added by Chapter 901, Statutes of 1984 and
amended by Chapters 830 and 833, Statutes of 2002, provides that:

“(a) As used 1in this section, the following definitions shall ai::ply:

(1) "Abuse" means any of the following;

(A) Intentibnally or recklessly to cause or attempt to cause
bodily injury.

(B) Sexual agsault.

) : (C) To place a person in reasonable apprehension of imminent
' serious bodily injury to that person or to another. '

(D) To molest, attack, strike, stalk, destroy personal property,
or violate the terms of a domestic violence protective order
issued pursuant to Part 4 (commencing with Section 6300) of

D1v1s10n 10 of the Family Code.

(2) "Domestic violence" means abuse perpetrated against any of the
following persons:

(A) A spouse or former spouse.
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(B) A cohabitent or former cohabitant, as defined in Section |
6209 of the Family Code.

.(C) A person ‘with whom the respondent is havmg or has had a
dating or engagement relationship. _

(D) A person with whorn the respondent has had a child, where
the presumiption apphes that the male parent is the father of the
child of the female parent under the Uniform Parentage Act
(Part 3 (commencmg w1th Sectron 7600) of D1v151on 12 of the -
Fa:mly Code)

"(E) A Chﬂd of a party or a Chl]d who is the subJect of an act1on

© under the Umform Parentage Act, where the presumptlon
apphes that the male parent is: the father of the child 0 be
protected ’

(F) Any other person related by consanguunty or afﬁmty Wlthln
the second degree,

(3) "Deadly weapon means any weapon, the possess1on or
eoncealed carryr.ng of whreh 1s proh1b1ted by Sect1on 12020

‘‘‘‘‘

pohce ofﬁeer of a olty, as deﬁned in subdnnsron (a) of Seotron 830 1 a
peace officer of the Department of the California Highway Patrol as
defined in subdivision (2) of Section 830.2, a member of the University of
Cahforma Police Department, as deﬁned 1in SllblelSlOIl (b} of Seéction
830:2, an ofﬁcer hsted m Sect1on 830 6 Whlle actmg 1n the course and

California State Un1vers1ty Police Department as deﬁned in Subdivision
(c) of Sectlon 830.2, a peace officer of the Department of Parks and
Recreation, as defined in subdivision. (f) of Section 830.2, a peace officer,
as defined in subdivision (d) of Section 830.31, a peace officer, as defined
in subdivisions (a) and (b) of Section 830.32, and a peace ofﬁcer as
deﬁned in Section 830. 5, who is at the scene of a domestic v1olence
incident mvolvmg a threat to human life or a physical assault, shall take
temperary custody of any firearm or. other deadly weapon in plain sight or
dlscovered pursuant to a consensual or other lawful search as necessary for
the protectron of the peace ofﬁoer or other persons present. Upon takmg
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custody of a firearm or other deadly weapon, the officer shall give the
owner or person who possessed the firearm a receipt. The receipt shall
describe the firearm or other deadly weapon and list anv identification or
serial number on the firearm. The receipt shall mdloate where the firearm
or other deadlv weapon can be recovered, the time limit for recovery as
required by thls section, and the date after which the owner or possessor
can recover the fireafmi or other deadly weapon. No firéarm or other
deadly weapon shall be held Jess thafi 48 hours. Exceot as provided in
subdivision (f). if a firearin or-other déadly weapon is not retained for use
as evidefice related to criminal charges brought as a result of the domestic
violence incident or is not retained because it was illegally possessed. the
firearm or other deadl‘,r weapon shall be_made available to the owner or
person who wés in lawfu! oossessmn 48" hours ‘after the seizuré or as soon
thereafter as noss:ble but 1o later than S busmess days aftér the selzure
In anv ¢&ivil action or proceeding for the fetivn of fireafms or ammunition
or other deadly weapon seized by anvy state or local law_enfoicement
agency_and not returned within 5 business davs following the initial
seizure, except as provided in ‘subdivision (d), the court shall allow
reasonable atforney's fees to the prevailing party.

(¢) Any peace officer, as deﬁned 1n subd1v151ons (a) and (b) of Section
830.32, who tdkes custod'y ofa ‘firearm or deadiy weapon pursuént to this
section shall deliver the firearm w1th1n 24 hours to the city police
department or courity shertff‘s ofﬁce in the 1unsdmt1on where the college
or school 18 located

\

(d) Anv firsarm or other deadly’ weanon that has been taken into custody
that ‘has ‘been stolen shall be restored to the lawfil owrier, as soon &s its
use for ev1dence has been served upon his or her identification of the
ﬁrearm or other deadlv weapon and proof of owners}ug ‘

(e) Any firearm or other deadly weapon taken info custodv and héid by a
pohce umver51ty police, or'sheriff's department or by a marshal's office,
by a peaee officer of the Department of the Cahforma Htghway Patrol, as
defined in -subdivision (a) of Section 830.2, by a peace officer of the
Department of Parks and Recreation, as defined in subdivision (f) of
Section 830.2, by a peace officer, as defined i in suibdivision (d) of Section
830.31, or by a peace officer, as defined in Section 830.5, for longer than
12 months and not recovered by the owner or person who has lawfil
possession at the time it was taken into custody, shall be congidered a
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nuisance and sold or destroved as provided in subdivision (c) of Section
12028. Firearms or other deadly weapons not recovered within 12 months
due to an extended hearing process as provided in subdivision (j), are not
subject to destruction until the court issues a decision, and then only if the
court does not order the return of the firearm-or other deadly weapon to
the owner.

(f) In those cases in which a law enforcement agency has reasonable cause
to believe that the return of a firearm or- other deadly weapon would be
likely to result in endangering the victim or the person reporting the
assault or threat, the agency shall advise the owner of the firearm or other
deadlv -weapen, and within 60 days of the date of seizure, initiate a
petition .in superior court .to. determine if the firearm or other. deadly
weapon should be returned. The law enforcement agency may make an ex
parte. apphcatlon stating good ceuse for an order extendlng the-time to file
a petm@n Including any.extension of time granted-in response to an ex
parte request, a;petition must be filed within 90 days of the date of seizure.
of the firearm or other deadly weapon.

(g)_.The--law-"enforcement— agency.shall inform the owner or persoen whe had
lawful possession of the firearm or other deadly weapon,,at that person's
last known address by registered mail. return receipt requested, that he or
she has 30 days .from-the date ofireceipt of the notice to respond to the
court-clerk to confirm.his.orher-desire for ahearing, and that the failure to
respond shall result in a defanlt order forfeiting the.confiscated firearm or
other deadly weapon. For the purposes of this subdivision, the person's
last.known address shall be presumed to be the address provided to the
law enforcement officer by that person at the time of the family violence
incident. In the event the person whose firearm or other deadly weapon.
was seized .does not reside at the last address provided to the agency. the
agency shall make a diligent, pood faith effort to learn the whereabouts of
the person and to comply with these notification requirements.

(h) If the person requests a hearing, the court clerk shall set a hearing no
later.than 30 days from receipt of that request. The court clerk shall notify
the person. the law enforcement agency.involved, and the district attorney
of the date. time, and place of the hearing. Unless it is shown by a
preponderance of the evidence that the return of the firearm or other
. deadly weapon would result in endangering the victim or the person
reporting the assault or threat, the court shall order the return of the
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firearm or other deadly weapon and shall award reasonable attorney's fees
to the nrevallmg partv

Q) If the-p’er-son does not request a hearing or does riot otherwise respond
within 30 days of the receipt of the notice, the law enforcement agency
may file a petition for an order of default and may dispose of the firearm
or other deadly weapon as provided in Section 12028.

() If, at the hearihg, the court does not ofder the return of the firearm- or
" othér deadly weapori-to the -owner or person who had lawful possession,
that person imay petition the court for a second hearing within 12 months
from the ‘date of the initial *hearing. If-there.id.a petition for:a-second
hearing, unless it-is‘shéwn by clear and convincing evidence that-‘the
retuin. of the firéatmi ot other déadly wedpon ‘would fesult in-endangering
the victim or thé persori reporting the assaiilt ér threat; the cotirt shiall order
the return' of ‘the fitearm or othiér déadly “weapon and -shall -award
reasoniable attorney's fees to the prevailing'party. If the’owner or pefson
who had lawful possession does not petition the coiift within this 12-
month period for a second hearing or is unsuccessful at the second hearing
in gamning return -6f the firedrm or other deadly- wedpon, the firearm or -
other deadly weapon may be dlSPOSBd of as prowded in Sec‘uon 12028

(k)*The law enforcement -agency; ‘or: the md1v1dua1 law enforcement
officer, shall_not:be liable. for any act'in thé good faith exercise of-this:
sectmn . [Emphasrs added] - 2

The mandatory duties 1mposed on-local law enforcement agencles in unplementmg
Section 13730(c)(3)’s*provision” that “.., [a]lny firearm or other deadly weapon
discovered by an officer at-the scene of a-domes'tic-violence incident shall be siibject to
confiscatiofi pursuant to Section 12028.5” [emphasis-added], are detailed.in Section
12028.5 and inclnde:

1. The duty requiring that a peace officer “... shall take temporary custody
of any firearm of other deadly weapon in pldin sight or discovered
pursuant to a consensual or othér lawfiil search-as necessary for the .
protection of the peace ofﬁcer or other ‘persons present.”” [Sectlon

12028.5(5)]

2. The duty requiring that [u]pon taking custody of a firearm or other
deadly weapon, the officer shall give the owner or person who possessed
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the firearm a receipt. The receipt shall describe the firearm or other

' deadly weapon and list any.identification or serial number on the firearm.

The receipt shall indicate where the firearm or other deadly weapon can be .
recovered, the time limit for recovery as required by this section, and ‘the

date after which the owner: or.possessor can recover the firearm or other

deadly weapon.[Section 12028.5(b)]

3. The duty requiring that the confiscated “... firearm or other deadly
‘weapon shall be held [not less than] than 48 hours.” [Section 12028.5(b)]

4. The duty requiring that “... the firearm or other-deadly weapon shall be
made available-to the owner or person who was in lawful possession [as
specified] 48 hours after the seiziire or.as soon thereafter as possible, but
no later than 5 business days afier the seizure.” [Section 12028.5(b)]

5. The duty requiring that a “... peace officer, as defined in subdivisions

" (a)and (b) of Section 830.32, who takes custody-of a firearm or deadly

* weapon pursuant to this section shall deliver the firearm within 24 hours to
the city police department or county sheriff's office in the jurisdiction .
- where thecollege or school is located.” [Section 12028.5(c)]

6. The duty requiring that “ [a]ny firearm or other deadly weapon that has .
- been taken into custody-that has been stolen shall be restored to the lawful
. owner;-as soon as its use for evidence has ‘been served, upon his or her
identification of the firearm or other deadly weapon and proof of
ownership.” [Section 12028.5(d)] :

7. The duty requiring that “...[a]ny firearm ‘or other deadly weapon taken
_into custedy andheld by a police, univérsity police, or sheriffs departmerit
or by a marshal's office, by a peace: officer of the .Department of the
California Highway Patrol, as defined in subdivision (a) of Section 830.2,
by a peace officer of the Department of Parks and Recreation, as defined
in subdivision (f) of Section 830.2, by a peace officer, as defined in
subdivision (d) of Section 830.31, or by a peace officer, as defined in
Section 830.5, for longer than 12 months and not recovered by the owner
or person who has lawful possession at the time it was taken into custody,
shall be considered a nuisance and sold-or destroyed as provided in
subdivision(c) of Section 12028.” [Section 12028.5(e)] |
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8. The duty requiring that, “... {iJn those cases in which a law enforcement s
agency has reasonable cause to believe that the return of a firearm or other

deadly weapon would be likely to result in endangering thevictim or the

person reporting the assault or threat, the agency shall advise the owner of

the firearm or other deadly weapon, and within 60 days of the date of

seizure, initiate a petition in superior court to determine if the firearm or

other deadly weapon should be returned.” [Section 12028.5(f)]

9. The duty requiring -that “... the law: enforcement agency-shall inform
the owner or person who had lawful possession of the firearmm or other
deadly weapon, at that person's last known address by registered mail,
returh receipt requested, that-he or she has:30 days from the date-of receipt
of the notice to respond:to the court clerk to0.confirm his orher desire for a
hearing, and that the failure to respond shall result in a ‘default order
forfeiting the confiscated firearmm or other deadly weapon.  For the
purposes of this subdivision, the person's last. known :address shall be
presumed to be the-address provided.to the law enforcement:officer by that -
person at-the time of the family violence incident.: In the eyent the person
whose firearm or-other deadly weapon was seized does not reside at the
last address provided to'the agency;the agency shall make a diligent, good
faith effort to learn the whereabouts of the person and to comply with
these notification requn'ements ? [Sectlon 12028 S(g)]

10. The duty requmng local law enforcement agencles and the dlstnct :
attorney to participate in hearings “... if the person requests a hearing”,"in
which case, “... the court clerk shall set a hearing no later than 30-days
from receipt of that request. The court clerk shall notify the person, the
law. enforcement agency involved, .and the district attorney. of the -date,
time;-and place of the hearing.- Unless it:is shown by a preponderance of
the evidence-that the'return of the firearm-or.other deadly weapon would
resultin endangering the victim -or :the person reporting the assault or |
threat, the court shall order the feturn-of the firearm or other deadly
weapon and shall award reasonable attorney's fees to the- prevadmg party.”
[Sectlon 12028.5(h)]

11. The duty requmng local -law enforcement agencles and the district
attorney to participate in bearings © ... [i]f there is a petition for a second
hearing, and, “...unless it is shown by clear and convincing evidence that
the return of the firearm or other deadly weapon would result in
endangering the victim or the person reporting the assault or threat,” the
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duty of loc‘al law enforcement agencies to “... return of the firearm or
other deadly weapon” and, as specified, pay “... reasonable attorney's
fees to the prevailing party.” [Section 12028.5(})]

Therefore, as amended herein, the County is now required to provide additional
reimbursable Section 13730.services, not required under prior law, and substantially

related to the original test claim legislation.

New Section 6228 Duties

Chapter 377, Statutes of 2002 [attached as Exhlblt 5], enacted on January 14, 2002,
amends Section 6228 of the Family Code [as added by Chapter 1022, Statutes of 1999
- the original test-claim legislation], and imposes new -duties on-local government
which were not included in the original.test claim legislation. Specifically, Section
6228 now requires local law enforcement agencies to prepare and provide domestic
violence incident reports for the “representatives” of domestic violence victims, as
follows:

“(a) State and local law enforcement agencies shall provide, without
charging a fee, one copy.of all domestic vielence incident report face
sheets, one copy of all domestic violence incident reports; or both, to a
victim of domestic violence, or to his or her representative if the victim is
deceased, as defined in subdivision (g), upon request. - For purposes of this
section, "domestic violence" has the definition given in Section 6211.

(b) A copy of a domestic violence incident report face sheet shall be made
available during regular business hours to-a victim of domestic violence or -
his or her representative no later than 48 hours after being requested by the
victim or his or her representative, unless the state or local law
enforcement -agency informs the victim or his or her representative of the
reasons why, for good cause, the domestic violence incident report face
sheet is not availablé, in which case the domestic violence incident report
face sheet shall be made available to the victim or his or her representative
no later than five working days after the request is made.

(c) A copy of the domestic violence incident report shall be made
avallable during regular business hours to a victim of domestic violence
or his or her representative no later than five working days after being
requested by a victim or his or her representative, unless the state or local
law enforcement agency informs the victim or his or her representative of
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the reasons why, for good cause, the domestic violence incident report is
not available, in which case the domestic violence incident report shall be
made available to the victim or his or her representative no later than 10
working days after the request is made,

(d) "Any person requesting ‘copies-under this section shall present state or
local law enforcement with his or her identification, such as a current,
valid driver's license, a state-issued identification card, or a passport and,
if the person is a representative of the victim. a certified copy: of the death
certificate or other satisfactory evidence of the death of the victim at the
\tlrne a request 1s made. : :

(e) This. section -shall- apply’ to requests for face sheets or reports made
within five years from the date of completion of the domestic v1olence
incidence report.

(f) This section shall be known, and may.be cited, as the Access to
Domestic Violence Reports Act of 1999.

(g)X1) For. purposes of this'section, a representative of the victim means
any: of the: followmg : . .

(A) The surviving sDouse

(B). A survxvmg chﬂd of the decedent who has attalned 18 vears of age.

( C) A domestlc partner as defined in subd1v1510n { a) of Ssctlon 297.

(DY A survwmg_ _parent of the decedent

(E) -A-survwmg adult relative.

(F) The public administrator if one has been appointed.
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@ (2) A representative of the victim does not include any person who has
been convicted of murder in the first depree, as defined in Section 189 of
the Penal Code, of the victim, or any person identified in the incident
report face sheet as a suspect. Domestic violence incident report face
sheets may not be provided to a representative of the victim unless the
representative presents his or her identification, such as a current, valid
driver's license, a state- issued identification card, or a passport and a
certified copv of the death certificate or other satisfactory evidence of the
death of the victim at the time of the request.” [Emphasis added.]

It should be noted that the Legislative Counsel, in its Digest to Chapter 377 Statutes of

2002 [attached as page 1 of Exhibit 5], amending Section 6228 of the Family Code,
states that:

“This bill would also require state and local law enforcement agencies to
provide those [domestic -violence incident report] documents to a
representative of the victim, as defined, if the victim is deceased. The bill
would require any person requesting those documents to present his or her
identification, as specified, and, if that person is a representative of the

@ victim, a certified copy of the death certificate or other satisfactory
evidence of the death of the victim. By imposing additional duties on local
officials, the bill would create a state-mandated local program.”

State Funding Disclaimers are Not Applicable

i There are seven disclaimers specified in Government Code (GC) Section 17556
which could serve to bar recovery of “costs mandated by the State”, as defined in
GC Section 17514. These seven disclaimers do not apply to the instant test claim
amendment, as shown, in seriatim, for pertinent sections of GC Section 17556.

(a) “The claim is submitted by a local agency or school district
which requested legislative authority for that local agency or
school district to implement the Program specified in the statute,
and that statute imposes costs upon that local agency or school
district requesting the legislative authority. A resolution from
the governing body or a letter from a delegated representative of
the govemning body of a local agency or school district which

@ requests authorization for that local agency to implement a

given program shall constitute a request within the meaning of
this paragraph.” :
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(2) is not applicable as the subject law was not requested by the

(b)

(b)

(c)

©
@
@

(e)

(e)

County cldimant or any local agency or school district.

“The statute or executive order affirmed for the State that which
had been declared existing law or regulatlon by action of the
courts.” '

is not applicable because the .\subject law did not affirm what
had been declared existing law or regulation by action of the
courts. | |

“The statute or executive order implemented a federal law or
regulation and resulted in costs mandated by the federal

‘government, unless the statute or executive order mandates

costs - which "exceed the mandate in that federal law or
regulatmn ? "

is not' applicable’ as no federal law or regulation is

a 1mplemented in- the subject ]aw

“The local agency -or school: district:-has the authonty to levy
service charges; fees or assessments sufficient to pay for the
mandated program or increased level of service.”

is not applicable as there is no authority to levy service charges,
fees or assessments sufficient'to pay for the mandated program
or increased:l&ével: of service. Indeed,-as previously discussed-in
the County’s May 11; 2000 Test' Claim on pages 2-8, the
imposition of a fee for this typeof mandated program is
specifically prohibited.

“The statute or executive order provides for offsetting savings
to local -agencies or school districts which result in"no net:
costs to the local agencies or school districts, or includes
additional revenue that was specifically intended to-fund the
costs of the State mandate in an amount sufficient to fund the
cost of the State mandate.” ;

is not apphcable as no offsetting savings are prov1ded in the
subject law.

116




@ (f) “The statute or executive order imposed duties which were
expressly included in a ballot measure approved by the voters
in a Statewide election.”

(f) isnot applicable as the duties imposed in the subject law were
* not included in a ballot measure.

(g). “The statute created a new crime or infraction, eliminated a
crime or infraction, or changed the penalty for a crime or
infraction, but only for that portion of the statute relating
directlyto.the enforcement of the-crime or infraction.”

(g) is not applicable as the .subject law did not create or eliminate

. a crime or infraction and did not change that portion of the

statute not relating directly to the penalty enforcement of the
crime or infraction. - :

Therefore, the above seven disclaimers will not bar local governments'

- reimbursement of its costs mandated by the state as claimed herein for the

@ preparation and provision of domestic violence incident reports to V1ct1ms of
domestic violence.

Duty to Provide Requestedi-Reports and Faceﬂ Sheets is Not Excused

The County maintains that the duty to providé requésted domestic violence

) incident reports and face sheets to domestic violence victims and their
representatlves under Famlly Code Section 6228 is not excused --- even if.the
general duty to prepare such reports.and face sheets under Chapter 1609, Statutes
of 1984 has been made optional under Government Code Section 175812,

2 Government :Cede section 1'_7'581‘ deals with "[i]mplementation bjr locai agencies of statutes
or executive orders requiring state reimbursement" and provides that: - -

"(a) No local agency shall be required to implement or give effect to any statute or executive
order, or portion thereof; during any fiscal year and for the period immediately following that-
fiscal year for which the Budget Act has not been enacted for the subsequent fiscal year if all
of the following apply: .

@ (1) The statute or executive order, or portion thereof, has been determined by
the Legislature, the commission, or any court to mandate a new program or .
higher level of service requiring reimbursement of local agencies pursuant to
Section 6 of Article XIII B of the California Constitution.
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As preifiously discussed, on page 10 herein, domestic violence victims and their
representatives ‘under Family Code Section 6228 must be provided requested

domestic violence incident reports and face sheets. There are no exceptions or -

excuses for not doing so. Such victims and representatives have an unqualified
right to obtain their domestic violence mcldent reports and face sheets when
requested.

Accordingly, requested reports and face sheets need to be prepared in order to be
provided. Otherwise, requested reports and face sheets would not be prowded -
a result not penmtted by the Legzslature : :

Family Code Section 6228 plainly requires that a domestic violence report and
face sheet “... shall be made available...”. There are no exceptions. The County
has no alternattve but to prepare in- order—to—prov1de domestic violerice reports and
face sheets. :

Commission staff disagree. They state, on page 10 of their March 6, 2003 analysis,
that while "... Family Code section 6288 expressly requires local law enforcement
agencies to ... provide one copy of all domestic violence face sheets :.. fand] ...
provide :one copy of-all domestic violence incident reports ...” to Vvictims iipon

(2) The statute or executive order, or portion thereof, has been- spec1ﬁcally

identified by the Leglslature in the Budget Act for the fiscal year as being one

for which reimbursement is not provided for that fiscal .year, For purposes of.
this paragraph a mandate’ shall be considered to have been spec1ﬁca]]y

identified by'the Legislature-only if it has béen mcluded within the schedile of

reimbuisable mandates shown in‘the Budget Act and'it is specxﬁcally identified

in the language of a provision-of the item prov1dmg the:appropriation for -
mandate reimbursements. - : ]

(b) Notw1thstandmg any other provision of law, if a local agency elects to implement or give

effect to a statute or execitive order described’in-subdivision (a), the' local agency may assess’
 fees to persons or entities which benefit from the statute or executivé order. Any fee assessed

pursuant to this subdivision shall not exceed the costs reasonably borne by the local agency.

(c) This section shall not apply 6 any state- mandated local program for the trial t:ourts as
specified in Section 77203.

(d) This section shall not apply to any state-mandated local program for which the
" reimbursement funding counts toward the minimum General Fund requtrements of Section 8

of Article X V1 of the Constitution." -
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their request, there is no mandatory duty to prepare any domestic violence face
sheets or incident reports.

The issue here is whether the County has any reasonable alternative but to prepare
the domestic violence -face sheets and incident reports that must, without
exception, be provided victims. The issue of whether reimbursable state mandates
« .. also encompass situations where there is no reasonable alternative or no true
choice but to participate in-the state scheme” or not, is addressed in Department of
Finance v. Commission on State Mandates, Kern High School District et al. [Case
Number CO37643], attached as Exhibit 7.

Regarding duties, like the :duty to prepare-in-order-to-provide domestic violence
face shéets and incident reports, pursuant to implementing -Family Code section -
6288, the Third Appellate District Court, in Department of Finance v. Commission
on State Mandates. Kern High School Dlstrlct et al, on page 11 of Exhibit 7,
states: '

“We construe it [state mandates] to also encompass situations where
there is no reasonabie alternative or true choice but to participate in
the-state-scheme.” :

We agree. Here, the state scheme requires that requested domestic violénce
incident reports and face sheets be provided to victims or their representatives --
without exception. - We- have no true-choice but to prepare-in-order-to-provide
domestic violence face sheets and incident reports  pursuant to implementing
Family Code section 6288. '

The Costs of Irnplement-ing Ne'w, Amended Duties are Also Reimbursable

The County has unavoidably incurred costs in performing new -domestic violence
incident duties, as detailed above and amended herein, which are reimbursable
“costs mandated by the State” as there is no bar or disclaimer to such a finding, as
previously discussed, and because such costs satisfy three requxrements found in
Government Code Section 17514:

1. There are “increased costs which a local agency is required to
incur after July 1, 1980"; and

2. The costs are incurred “as a result of any statute enacted on or
after January 1, 1975"; and
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3. The costs are the result of “a new program or higher level of
service of an existing program within the meaning of Section 6 of -
Article XIII B of the California Constitution”,

All three of above requirements for finding “costs mandated by the State” are met
herein.

First, Jocal goveriiment began incurring costs for the subject program as a result of
Chapter 377, Statutes of 2002, amending “Section-6228 of the Family Code and
Chapter 483, Statutes of 2001, amending Section 13730 of the Penal Code and, with
respect to implementing Section 13730(c)(3) of the Penal Code, Section 12028.5 of
the Penal Code as added and amended by -Chapter 901,_Statutes .of 1984, Chapter
830, Statutes of 2002 and Chapter 833, Statutes 0f 2002 ---all statutes enacted on or
after January 1,.1975. '

Second, as noted in the declaration of Ms. Abram, attached hereto as Ex.hlblt 8, and
in the declaration of Ms. Watanabe, attached hereto as Exhibit 9, County costs are
now being incurred during the County’s 2002-03 fiscal year --- well after July 1,
1980. So the second requirement; that the increased costs claimed herein' be
incurred after July 1, 1980, is met. Also, the amount of such increased costs well
exceeds the statufory minimum of $1,000 a year. In f.hls regard, Ms Watanabe
. states, on page I of her declaratlon that B

“T declare that the County of Los Angeles w111 incur costs well in excess
of $1,000 during: the 2002-03 fiscal year to implement Chapter 377,
Statutes of 2002, amending Section 6228 of the Family Code-and
Chapter 483, Statutes of 2001, amending Sectiori 13730 of the Penal
Code and, with respect-to implementing Section 13730(c)(3) -of :the
Penal Code, to implement Section 12028.5 of the Penal Code as added
and amended by Chapter 901, Statutes of 1984, Chapter 830, Statutes of -
2002 and:Chapter 833, Statutes of 2002

Accordmg to Ms Abrams, on pages 2 through 5 of her declaratlon the new duties
claimed herein include:

“ .. on average, an additional 5 minutes to inquire.-of the victim
whether a firearm or other deadly weapon is present, an additional 30
minutes to search for and obtain the weapon; an additional 5 minutes to
report the results, and, where the weapon is confiscated pursuant to
Penal Code Section 12028.5, an additional 90 mmutes to perform the
following duties: :
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1. The duty requiring that a peace officer “... shall take temporary
custody of any firearm or other deadly Weapon in plain sight or
dlscovered pursuant to a consensual or other lawful search as necessary
for the protection of the peace officer or other persons present.”
[Section 12028.5(b)]

2. The duty reqmrmg that “... [u]pon taking custody of a firearm or other
deadly weapon, the ofﬁcer shall give the owner or person who possessed
the ﬁrearm a receipt. | The receipt shall describe the firearm or other
deadly. weapon and list any 1dent1ﬁcat1on or serlal number on the ﬁreann
The recelpt shall mdlcate where the ﬁrearm or other dead]y weapon can be
date ai’ter whrch the owner or, possessor can recover the ﬁrearm or other
deadly weapon. [Section 12028.5(b)] | : :

3..The duty requiring that the confiscated “ . fireafm or other deadly
. weapon shall be held [not less than] than 48 hours * [Section 12028. S(b)]

4 The duty requiring that “ the ﬁrearm or other deadly weapon shall be
made avaﬂable to the owner or: person who was in lawful possession, [as .
speczﬁed] 48 hours after the serzure or as soon thefeafter as pos51ble but
no later than 5 busmess days after the seizure.” [Section 12028 S(b)}

5. The duty requn‘mg'th'at a peace officer, as defined in subdivisions
(a) and .(b) of Section 830. 32 who takes custody of a firearm or. deadly
weapon pursuant to tb.lS sectlon shall deliver the firearm within 24 hours
to the city pohce department or county sheriff's ofﬁce in the _]LlrlSlethIl
where the college or school is located ” [Section 12028 5(e)]

6. The duty requiring that “ [a]ny firearm or other deadly weapon that has
‘been taken into custody that has been stolen shall be restored to the lawful
owner, as soon as its use for, ev1dence has been served upon his or her
1dent1ﬁcat10n of the ﬁrearrn or other deadly weapon and proof of
ownershrp ” [Sectlon 12028. S(d)] '

7. The duty requmng that “ [a]ny ﬁrearm or other deadly weapon taken
into custody and held by a pohce university police, or sheriff's department
or by a rnarshal‘s office, by a peace officer of the Department of the
California I—hghway Patrol, as deﬂned in subdivision (a) of Section 830.2,
by a peace ofﬁcer of the Department of Parks and Recreation, as defined
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in subdivision (f) of Section 830.2, by a peace officer, as defined in
subdivision (d) of Section 830.31, or by a peace officer, as defined in

- Section 830.5, for longer than: 12 months and not recovered by the-owner
or person who has’ lawful possession at the time it was taken into custody,
shall bé considered a nuisance and sold or destroyed as provided in
subd1v1sron (c) of Section 12028.” [Sectlon 12028.5(e)]

8. The duty requiring that “ [r]n thdse cases in which a law enforcement

agenCy has reasonable cause to believe that the retum of a firearm or other

deadly weapon would be hkely to result in endangenng the v1ct1m or the

persoh reportmg the assault of threat the agency shall advrse the owneér of
the firearm or’ other deadly weapon, and wrthm 60 days of the date of
seizure, initiste a petltron in superior court to determine if the ﬁrearm or

other deadly Weapon should be rétumed.”” [Sectron 12028 5(f)]

9. The duty requiring that “... the law enforcernent agency shall inform
the owner or person who had lawful possession’ of the firearm or other -
deadly - weapon, at that person's last known address by registered mail,
return recerpt requested, that he or she has 30 days from the date of receipt
of the notlce to respond to the’ court c]erk to ‘confirm' hlS or her dégire for a
hearrng, and that the Tfailure to respond 'shall result in & default order
forfettmg the - conﬁscated firearm™ or other deadly weapon For the
purposes ‘of this subdivigion, the pérson's fast known address shall be
| presumed to be the address provided to the law enforcement officer by
that person at the time of the fanuly vrolence incident. In thié event the
personi whose ﬁrearm or other deadly weapon ‘Was serzed does not resrde ‘
at ‘the last address provrded to the _agency, _the agency shall make a
diligent, good faith effort to leatn the whereabouits' of ‘the person and to
cornply with these notrﬁeatron requlrements # 1Sedtion 12028:5(g)]

10. The duty requiring local law enforcement agencres and the d1stnct
attorney to partlc1pate in hearrngs . if thie pérson requests a hearmg ,
in which case, “... the court clerk shall set a hearmg no latef than 30
days from rece1pt of that request. The court clerk shail notrfy the
person, the law enforcement agency involved, and the districtattornéy
of the date, time, and place of the hearing, Unless it is shown by a
preponderance of the evideiice that the retumn of the ﬁrearm or other
deadly weapon would result in endangermg the victim or the person
reporting the assauit or threat, the court shall order the return of the
firearm or other déadly wéapon and shall award reasonabl attorney's
fees to the prevarhng party.” [Section’ 12028 5(h)]
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@ 11. The duty requiring local law enforcemert agencies and the district . L
attorney to participate in hearings “ ... [i]f there is a petlhon for a
second hearing, and, “...unless it is shown by clear and convincing
evidence that the return of the firearm or other deadly weapon would
result in endangering the victim or the person reporting the assault or
threat,” the duty of local law enforcement.agenoies to “... retumn of the
firearm or other deadly weapon™ and, as'specified; pay “... reasonable
attorney's fees to the prevalhng party [Sectlon 12028. 5(])] “

The third requirement, that the costs claimed herein are the result of “a new _program
or higher level of service.of an existing program within the meaning of Section 6 of
Artlcle XIII B of the California Constitution”, is also met. As previously discussed,

C ) in “New Section 13730 Duties” [pages 2-3], “New Section 12028.5 Duties” [pages 3-
9] and “New Section 6228 Duties” [pages 10-12], such duties are not found in prior
law. .

' Therefore reimbursement of the County’ “costs mandated by the State”, as claimed
herein, is required. -
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COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STRERT, ROOM 525
LOS ANGELES, CALIFORNIA 90012-2766

PHONE: (213) 974-8301 FAX: (213) 626-5427

J.TYLER McCAULEY
AUDITOR-CONTROLLER

County of Los Angeles Test Claim Amendment

Penal Code Section 13730 as Added and Amended by: Chapter 1609, Statutes

of 1984, Chapter 965, Statutes of 1985, Chapter 483, Statutes of 2001; Penal
Code Section 12028.5 as Added and Amended by Chapter 901, Statutes of 1984,

Chapters 830 and 833, Statutes of 2002; Family Code Section 6228 as' Added
'and Amended by Chapter’1022 ‘Statutes of 1999, Chapter 377, Statutes of 2002

'Crime Victims” Domestic’ Violence' Incndent Rej 'orts '

S e - BB

" Declaration of Leonard Knye
" Leoriard Kaye makes the follb@in'élaeclaration and statement inder oath:

I, Leonard Kaye, SB30 Coordinator, in and for the County of Los Angeles, am responsible
. for:filing test. claims and amendments . thereto, reviews of State agency. comments,
Commission staff analyses, and for proposing, or commenting on, parameters and gmdelmes
~ (Ps&Gs) and amendments thereto, and for filing incorrect reduction claims, all for the
complete and timely recovery of costs mandated by the State. Speclﬁcally, I have prepared
the subject test claim amendment, attached hereto.

Specifically, I declare that I have examined the County’s State mandated duties and resulting
costs, in implementing the subject law, and find that such costs as set forth in the attached

document, are, in my opinion; reimbursable "costs mandated by the State”, as defined in
Government Code section 17514:

" ' Costs mandated by the State' means any increased costs whxch n local agency or
school districet is required to incur after July 1, 1980, as a result of any statute enacted
on or after January 1, 1975, or any executive order implementing any statute enacted
on or after January 1, 1975, which mandates a new program or higher level of service

of an existing program within the meaning of Section 6 of Article XIII B of the '
California Constitution.”

I am personally conversant with the foregoing facts and if so required, I could and would
testify to the statements made herein.

I declare under penalty of pérjury under the laws of the State of California that the
foregoing is true and comect of my own knowledge, except as to the matters which are
therein stated as information or belief, and as to those matters I believe them to be true.

t17/03/ Lo ﬁh;e/a, (e /kca/——

Date and P]ace ' Signature
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CHAPTER 433 2976
SEC/1

Exhtblt’l .
Page 1 of 2

sk

(Assembly Bill’ No. 469) e

o

An act to amend Sectlon 13?30 of the Pcnal Code, rc]atmg to domestlc vmlence

. i

IAppmvcd by Govcrnur Octobcr 3, 200[ Filed with Secn:taxjy of Statc Oclobcr 4 2001,

LEG[SLATIVE COUNSEL s DiGEST

' .
O oo

AB-469, Cohn. Domestic vmlcncc N :

Ex:stmg law-requires all law cnfurcemcnt agencues to: prepare a written incident. repon
containing specified: information. about :all domestic violence-related .calls for assistance
made to the department. Exlstmg law also requites that the total number of. domest:c-
viblence calls received and the number of thase cases mvolvmg wcapons be complled by
the agency mcmthly and suhmmcd o thc AttOmcy General.

. 'This bill would rcqmre a law" cnforcement ‘officer who responds 16 the scenc of a
domcsuc vnolcncc-rclated incidént to prc:parc a domcstlc ‘violefice incident reportiwh ch
includes a notatiori of whether he or shc found it nccessary for the pmtcctmn 'of the | . peace
ofﬁccr or other pcrsons prcsent. to mqum: of thc vncum, the allcged abuset’ or bo

mqu:ry dlscloscd the presence of a firearm or other deadly’ weapon. "['hls bill would also
require officers to confiscaie any firearm or deadly weapon discovered dt the location of
a domestic violence incident. Because this bill would require .local law enforcemeit
officers to perform additional duties, it would impose a state-mandated local pregram. The
California Constitution requires the state to reimburse local -agencies-and school distriéts
for certain costs-mandated by the state..Stdtutory provisions establish procedures-for
making that reimbursement, including the creation of a State -Mandates Claims Fund to
pay the.costs of mandates that do not exceed $1,000,000 statewide and other: proccdures
far claims- whose statewide costs exceed $1,000,000." :

This bill would provide that, if the Commission on State Mandates determines that the
bill- contains costs mandated by the state, reimbursement for those costs. sha]l be made
pursuant to these statutory provisions. : ‘

The peaple of the State of California do enact as follows:

SECTION 1. Section 13730 of the Penal Code is amended to read:

§ 13730, ' (a) Each law enforcement agency shall develop a system, by January 1,
1986, for recording all domestic violence-related calls for assistance made 1o the
department including whether weapons are involved. All domestic violence-related calls
for assistance shall be supported with a written incident report, as described in subdivision
(c), \denafying the domestic violence incident. Monthly, the tatal number of domestic
violence calls received and the numbers of those cases invoiving weapons shall be
campiled by each law enforcement agency and submitted to the Attorney General.

(b) The Attorney General shall report annually to the Govemnor, the Legislature, and the
public the total number of domestic violence-related calls received by California law
enforcement agencies, the number of cases involving weapons, and a breakdown of calls
received by agency, city, and county.

(c) Each law enforcement agency shall develop an incident. reporl form that includes a
domestic violence identification code by January 1, 1986. [n all incidents of domestic

talics indicate changes or additions. * * * jndicate omissions.
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SEC.2
=nce, 2 report shall be written and shall be identified on the face of the report as a
estic violence incident. The report shall include at least alf of the following:
) A notaton of whether the officer or officers who responded to the domestic violence
observed any signs that the alleged abuser was under the influence of alcohol or a
rolied substance. _
) A notation of whether the officer or officers who responded to the domestic violence
determined if any law enforcement agency had previously responded to a domestic
nce call at the same address involving the same alleped abuser or victim. .
) A notation of whether the officer ar officers who responded fo the domestic
nce call found it necessary, for the protection of the peace officer or other persons
ent, to inguire of the victim, the alleged abuser, ar both, whether a firearm or other
ly weapon was present al the locafion, and, if there is an inquiry, whether that
iry disclosed the presence of a firearm or other deadly weapon. Any firearm or other
ly weapon discovered by an officer at the scene of a domestic violence incident shall
1hject to confiscation pursuant to Section 12028.5.

2C. 2. Notwithstanding Section 17610 of the Government Code, if the Commission
State Mandates determines that this act contains costs mandated by the state,

:sement to local agencies and schoo! districts for those costs shall be made pursuant
.. 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government
. If the stalewide cost of the claim for reimbursement does not exceed one million
rs ($1,000,000), reimbursement shall be made from the State Mandates Claims Fund.

Italics indicale changes or additions. * * * indicaie omissions.
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018 . STATUTES OF 1984 : [ Ch:'g01 ,%‘%7

@ the public. - | b
: (c) Participation in a program tnder this article shall not be a ':;*

' defense to any drscxplma.ty action wWhich may be taken by the bbard. B

Further, no provision of this article shall preclude the board from

commencing. dxsmphnary action agal.mt a hcensee who is termmated

from a program under this article, "+

. 4435. .The.board shall réview the activities of the employee .
. assistance program on a quarterly basis. As part of this evaiuaho_ sithe

board -shall review files” “of all - patticipanits in the mpmment
. program. Names, of those pharmacists who ‘entered the prog'ram
. voluntarily thhout the Imnowledge of the board shall rerhain

confidential from’ the board’ except wheén moriitoring by the board

reveals’ mxsdragnosns case rmsma.nagement, or noncompliance by the

participant.

4436. All board records and. records of the employee asmﬂta.nce
progra.m pertmmng to the IIeatment of a pharmacxst in the program

) subpoena
Oy : : 4438,. No member of the board ‘or I:he commci:mg professmnal
: -associaﬁon .OT any. v luﬁt'e' intervénor shall be liable for any: civil
damages because of acts or omrm_ssions which rnay occur while actmg
in.good faith pursuant. to_this article. -
i 4439, . This article shall be’ operatwe uritil January 1, 1988 and on
. that-date is repealed, unléss a later enactéd statute deletes or extends ;
. , , that date, The board shall prepare a sunset réview report of ‘the i
6 o T - programy;- and submit the report to the ‘Législature on or before !

March 31,1987,

. SEGC. 2. The sum of twenty ﬁve ‘théousand -dollars ($25 000) is

hereby appropnated from the; Pharmacy Board: Contingent Fund to
[ t{n:s California State Board of Pharmacy W carry out the purposes of

this act. . .

ABRNRY

——

CHAPTER 901

An act to add Secuon 120285 to the Penal Code, relatmg to
weapons : _

{Approved by Govemor tember 5, 1984 Filed with
Secretary of State Eeptember &, 19&4] :

The peop]e of the State of Ca.bfonua do enact as follows:

SECTION 1. Section 12028.5 is added to the Penal Code, to read

12028.5. (a) As used in this section, the following words have the
following meamngs

(1) “Abuse” means mtenhonally or recklessly causxrig or
attempting to cause bodily injury, or placmg another person in
reasonable apprehension of imminent serious bodily mjury to

,=_1u 05




Exhibjt 2
Page 2 of 2
Ch. 901 Ch. 901 ] STATUTES OF 1984 3019
ot be a himself, herself, or another. - < -
» board, (2) “Domestic violence” is abuse perpetmted against a family or
d from household member,
rinated (3) “Family or household member” means a spouse, former
' spouse, parent, child, any other person related by consanguinity or
iployee affinity within the second degree, or any other person who regularly
on. the resides in the household; or who, within the last six months, regularly
irment resided in the household.
-ogram (b) A sheriff, undersheriff, deputy sheriff, or police officer of a city '
reraain at the scene of a domestic violence mmdent inyolving a threat to
. board humagr life or a physical assault may take temporary custody of any
by the firearm described in Section 12001 in plain sight or discovered
pursuant to a consensual search as necessary for the protection of the
istance peace officer or. other persons present. Upon taking custody of &
ogram firedrm, the officer shall give the owner or person who possessed the
ery or firearm a receipt. The receipt shall describe the firearm and list any
identification or serial miitiber on:the frearm. The receipt shall
ccional indicate where the firearm can be recovered and the date after
sivil which the owner or possessor can recover the firearm. No firearm
acting shall be held less than 48 hours. If a firearm is pot retained for use
as evidence relateéd to criminal charges brought as a result of the
xnd on domestic violence incident or is not retained because it was xllegally
stends possessed, thé firéarm shall be made available to the owner or person
of the who was in lawful possession 48 hours after the seizure or as soon ;
nefore theredfter as possible, but no later than 72 hours after the seizure.
] (e) Any firearma which has been taken into custody which has
00) is been stolen shall be restored to the lawful owner, as soon as its use
mnd to for evidence his been served, upon his or her identification of the
ses of firearm ‘and proof of ownership.

(d) Any firearm taken into custody and held by a pohce -ar
sheriff's department for longer than 12 months and not recovered by
the owner or person who has lawful possession at the time it was
taken into custody, shall be considered a nuisance and sold or
destroyed as provided in subdivision (c) of Section 12028.

SEC. 2. Notwithstanding Section 6 of Article XIII B of the

“to California Constitution and Section 2231 or 2234 of the Revenue and
Taxation Code, no appropriation is made by this act for the purpose
of making reimbursement pursuant to these sections. It is
recognized, however, that a local agency or school district may
pursue any remedies to obtain reimbursement available to it under

i Chapter 3 (commencing with Section 2201} of Part 4 of Division 1
: of that code

read: -

‘e the

g or

an 1N

=y to
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CHAPTER 830

(Assembly Bill No. 2695)

" An act to amend Se_cﬁons 166, 12021, 12028.5, and 1_2028.'7 (‘)fl(hc Penal Code, relating
to firearms.

[Approved by Governor September 23, 2002. Filed with Secrelary of Slﬁlc September 24; iOOZ.]

LEGISLATIVE COUNSEL’S DIGEST

AB 20695, Oropeza. Firearms.

Exnslmg law provides that any willful and knowing vmlalmn of spcc:ﬁed court orders
involving family relations and domestic violence shall constitute contempt of court
punishable by imprisonment for not more than oné year.

This bill- would make a2 -clarifying change to this provision.

Existing law prohibits persons convicted of certain offenses from owning, possessing or
exerting custoﬂy'or control over a firearm, as speciﬁe.d. Vnolation of these provisions is a
CoER.

s bill would require the Attorney General, subject to available funding, to work with
uwer specified ‘entities to develop & protocol designed to facilitate the enforcement of
restrictions on firearm ownership, as specified. The protocol would be required to be
completed ori or before January 1, 2605.

Existing - law provides that, if a firearm or other deadly weapon seized by a law
enforcement officer as a result of a domestic violence incident is not retained for specified
reasons, the firearm or other weapon shall be made avallable to the ewner or lawful
possessar no later than 72 hours after the seizure.. - :

this bill would provide that, if not retained, the firearm or other weapon shall be made
available to the owner or lawful possessor no later than 5 business days after the seizure.
Existing law provides that, if a law enforcement agency has reasonable cause to believe
that the return of a firearm or other deadly weapon would be likély to endanger the victim
or the person reporting the threat, the agency shall, within 30 days of the seizure, initiate
a petition in superior court to determine if the firearm or other weapon should be returned,
Existing law allows the agency to seek an extension of this pefiod, for good cause, 1o no
more than 60 days after. the date of the seizure.
This bill would extend to 60 days the period for the law enforcement agency to initiate
a pelition, and would extend to 90 days the period of extension for good cause.

Existing taw requires that a receipt be given to the possessor of a fircarm or. other deadly
weapon when the firearm or other weapon is taken into custody by a law enforcement
officer. Existing law specifies the information to be included in the receipt.

This bill would add to that information the time limit for the possessor to recover the
firearm or other weapon.

bill would make nonsubstantive corrections to these provisions.

. bill would incorporate changes 1o Section 12028.5 of the Penal Code proposed by
; Sb 1807 that would become operative only if bc-m bills are enacted and this bill is enacted
_.afier SB [BO7.

Italics indicate changes or additions. * * * indicate -omissions..
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CHAPTER 330 1422 2002 REG Page2of 123

SEC. 1 _ O
i

The people of (he-StaIe of California do enact as follows: 4 PRI

SECTION 1. Section {66 of the Penal Code is amcndcd to read:

§ 166. (a) Except as provided in subdivisions (b), (c), and (d), every persan guilty of
any contempt of court, of any of the following kinds, is guilty of a misdemeanor:

(1) Dlsorderly, contemptuous, or insolent behavior committed during the sitting of any
court of justice, in the immediate view and presence of the court, and directly tending to
interrupt its proceedings or to impair the respect due to its authonty

(2) Behavior as specified in paragraph (1) committed in the presence: of any rcferee.,
while actualiy engagcd in any trial or-hearing; pursuant to the order of any court, ar in the
presence of any jury while actually sitting for thc trial of a cause, or upon any inquest or
other proceedings authorized by law.

(3) Any breach of the peace, noise, or other disturbance directly tendmg to interrupt the
proceedings of any-court:

(4) Willful disobedience of the terms as written of any process or court order or
out-of-state court order, lawfully issued by any court, inciuding orders pending trial. -

{3) Resistance willfully offered by any person to the lawful order or process of any
court,

(6) The conturmacious and unlawful refusal of any person to be sworn as a witness; o,
when so swom, the like re,fusal to answer any material question.

(7) The publication of a false or gmss!y inaccurate rcport of the proa::cdmgs of any
court.

(8) Presenting to any court having power to pass sentence upou any prisoner undcr
conviction, or'to any membcr of the'court, any affidavit or testimony or representation of.
ariy kind, verbal or writlen, in aggfavatmn or mitigation of the pumshmcnt to be 1mposed
upon the prisonet, except as _provided in this code. .

(b)(1) Any person who is gu:lty of contempt ¢ of court under paragraph (4).of subdwnsmn
(a) by wnllfully contacmlg a .victim by phonc or ‘mail, or .djrectly,- and, who has been
previously convicted of a violation of Section 646.9 shall be punished by imprisonment

.in a county jail for not more than one year, by a fine of five thousand dollars (35,000), or

by both that ﬁne and tmpnsonman . n

(1) For the, purposes of sentencing under tlus subdmsnon, each contact shall constitute
a separate violation of this subdivision. - - o

(3) The present mcarccratmn of a person who makes contact wnh a victim in vmlanon
of paragraph (1). ls not.a dcfcnsc to a viotation of this subdivision.

(c)(1) Notwithstanding paragraph (4).of subdivision (a), any willful and knowing
violation of any protective order or stay away-court order issued pursuant.to Section 136.2,
in a pending criminal proceedmg involving .domestic violence, as defined in Section
13700, or :ssucd as a condition of, probation after a conviction in.a criminal-proceeding
invalving domcsuc vnolence., as défined in Section 13700, or that is an order described in
paragraph (3), shall constitute contcmpt of court, a misdemeanor, punishable by
imprisonment in a county jail for not more than one year, by a fine of not more.than one
thousand dollars (31, 000}, or by both thal imprisonment | and fine.. .

(2) Uf a violation of paragraph (1) results in a physical injury, the person shall bc
imprisoned in a county jall for at least 48 hours, whether a fine or imprisonment is
imposed, or the sentence is suspcndcd ‘

(3) Paragraphs (1) and (2) i ~apply to the followmg court ordcrs ,

(A) Any order issued pursuant to Section 6320 or 6389 of the Family Code.

(B) An order excluding one party from the family dwelling or from the dwelhng of the
other.

7 Italics indicate change.s-or additions. * * * mdicate Omissions.
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) An order €njoining a party from spemﬁcd behavior that the court detemuncd was
..-..cssary 10. eﬁcctuale ‘the ‘orders described in pamgraph (1).

(4) A second &r sibsequent conviction for 2 violation of any order described’ in’

paragraph (1) occurring within seven years of a pnor cotiviction for & Violation of any of
those orders«and- involving-an-act of violence or “a credible threat” of violence, as
provided in subdivisions (c) and‘(d) of Sectiod 139,'is pumshable by imprisonment in a
county jail not to exceed Gne year, or in the statc prison for 16-months or two ar three
years.

(5) The prosecuting agency of each county shall have the primary responsibility for thc
enforcement- of the orders described in paragraph (1).

(d)(1) 4 person who owns, posscsses, purchascs or receives a firearm’ knowmg he or ,

she is prohibited from doing s0 by the provisions of a protective order as defined in
Section 136.20f this code, Séction 6218 of the Family Code, or Scctlons 527.6 or 527.8
of the Code of Civil Procedure Shall’ be’ pumshed under the prowsmns of subdms:on (g)
of Section 12021,

(2) A persén -subject to a proicciive order described in paragraph (l) ‘shall-not be
--nsecuted utider this section for owning, posscssmg. purchasmg, or recc:vmg a firearm

the extent-thal’ firédrm i is granted an exemption pursua.nt to subdmsnon (h} of Secuon .

6389 of the Fanuly Code

e If probatson is granted upon conwctmn of & v1olat10n of subdwnsmn (c), rhe court

shall impose* probatlon consistent wﬂh lhe provisions of’ Sectlon 1203 097 of the Pcnal
Code. K

(2) If prooat:Op is, _granted upon conwcoon of a woiatxon of subdxvnslon (c), the

conditions of probatlon may mclude in Tien” of a ﬁnc one or both of the followmg .

ments
That the defendant make payments 1o a battered women's sheltcr up to a mammum
ot one thousand dollars ($1 000)

of. counselmg and od1er reasonable cxpenses I:hat the court finds afe the dlrect result of the
. defendant’s oﬁ’onse .

iy

rhc defendant’ to pay dlrect resututlon to "the vxctlm or court-ordered chlid suppon_ _

(4) If the injury to 2 married person, 15 caused in wholc or,in part by the cnnuual acts
of his or her spouse in violation of subdw:snon (c), the commumly property may not be
used to discharge the liability of the offénding spouse for restitution to the mjurcd spouse

*** required by Section 1203.04, as aperative.on or before August 2, 1995, or Section’

1202.4, or 1o a shelter'for costs with regard t0 the irijtiréd spouse and dependents required
by this subdivisicn, until all separate property of the offending spousé is exhausted.

(5) Any pérson violatiig any order described in subdivision (¢) *** may ‘be pumshcd
for any substantive offenses described under Section 136.1 or 646.9. No finding of
contempt shall be:a bar to prosecution for a violation of Section 136.1 or 646.9. However,

any person held in contempt for a violation of subdivision {c) shall be-entitied to credit for-
any punishment-imposed as a result of that violation-against any sentence imposed upon .

conviction of.an offense described in Section 136.]1 or 646.9. Any conviction or acquittal
for any substantive: offense under Section 136.1 or 646.9 shall be a bar to.a subsequent
pupishment for.contempt arising out of the same act. -

. 2. Section 12021 of the' Penal Code is amended to read:

3 12021. (a)(1) Any person who has been convicted of a felony under thé taws of the
‘United States, of the State of California, of any other state, povernment, or country, or of

ftalics indicate changes or additions. * * * indicate omissions.
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an offense enumerated in subdmsmn {(a), (b), or (d) of Section 1200[ 6, or who is; ,"
to the use of any narcotic drug, who owns or has in his or her possession or under',i ”ﬁg"
her custody or control any firearm is guilty of a felony.. , g
(2) Any person who has twe or more convscuons for vmlatlng paragraph'-'
subdivision (a) of Section 417 and who owns or has in his or her possession or undeg
or her custody of controt any firearm is guilfy of a felony. i ",,h%
(b) Notwnthstandmg subdivision (a), any person who. has been convicted of a felonyr'
of an offense enumerated in Section 12001.6,. when that conviction results. ﬁmﬁ
certification by thc Juvemle court for prosecution as.an -adult-in an adult court ui TS
Section 707 of the Welfare and Institutions Code, who owns or has in his or her possessighEChy.
or under his or her custody or control any firearm is guilty of a felony. . Y.

(c)(1) Except as provided in subdivision (a) or paragraph (2) of this. subdw:smn any
person who has.been convicted of a misdemeanor violation of Section 71, 76, 136, l,m.e
136.5, or 140, subdivision (d) of Section.148, Section 171b, 171¢, 171d, 186.28, 240, 24T531
242, 243 2445, 245 245.5, 246, 2463 247,273.5,273.6, 417, 417.1, 4172, 417.6, 422;:‘
626.9, 646.9, 12023 Oor. 12024 subdms:on (b) or (d) of Section- [2034 Se.ctlon 12049; ° .2
subdlwsxon (b) of Section 12072, subdivision (a) of former Séction 12100, Section 122‘2.0" e
12320, or 12590, or. Section 8100, 810, or 8103 of the Welfare and Institutions Code, any:.,.
firearm-related offense ,pursyant 1o, IS' gions 8715, and 1001 S of the Welfarc and!;
Institutions Code, or of thc conduct pumshcd in paragraph (3) of subdmslon (g) of Secuon
12072, and who, within 10 ycars of the conwcuon, owng, or has in his or he.r posscssmm
or under his or her custody or control, any fircarm is guilty of a public offense, which shall.”
be punishable by lmpnsonment ina county jail not excccdmg one year or in, thc stah-,
prison, by a fine not exceeding one  thousand dollars ($1,000), or by both that.
1mpnsonmcnt and ﬁne Thc court, on fonns prescnbed by the Deparr.rncnt of Jusuce, sﬁq‘ﬂ:;" ”

(2) Any pcrson cmployed asa pe.ace officer described in Section 830 1 830 30;
830.32, 830.33, or 830.5 whosc employment ar, Iwehhood is dependent on ﬂl'llc: il

because of a conwcuon undcr Section 273 3, 273, 6, or 646.9, 'méxy'pe.tltlon the court only‘
once for relief from thts prohlbltlon The petmon shall be filed W|th the court, in Wthh thc

grant relief from the prohlbmon as me court dccms appropnate v
(A) Finds by a prcpondcrancc of the cvxdcncc that the pctntmncr is hkely t0 use a
firearm in a safe and lawful, manncr
(B) Finds that therpetmoner is not_ wnthm A prohlbltcd class as spcc:ﬁed in subdmsnou
(a), {b), (), {e), or (g} or.Section 12021 L, and the court is not presented with any credible -
evidence that the petitioner is.2 person described in Section 8100 or 8103 of the Wclfam
and Institutions Code. e ‘
(C) Finds that the petltloner does not have a previous convncﬂon under this subdlwsnod
no matter when the -prior conviction cccurred. : e
In making its decision, the court shall-consider the petitioner’s contmucd employmcm.
the interest of Jusuce any-relevant evidence;-and the totality of the circumstances. The
court shall require, as a condition-of grantmg relief from the prohibitiodunder this-section,
that the petitioner agree to participate in counseling as deemed appropnau: by the court
Relief from the prohibition shall not refieve.any other person or eatity from any hablhty

/ Italics indicate changes or additions.. * * * indicate omissions.
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@mght otherwise be imposed. It is the intent of the Legislature that courts exercise

L.oad discretion in fashioning appropriate relief under this paragraph in cases in which

relief is warranted. However, nothing in this paragraph shall be construed to require courts

“to grant relief to any particular petitioner. It is the intent of the Legislature 10 permit

persons who were convicted of an offense specified in Section 273.5, 273.6, or 646.9 to
seek relief from the prohibition imposed by this subdivision.

(3) Any person who is subject to the prohibition imposed by this subdivision because
of a conviction of an offense prior to that offense being added to paragraph (1) may
petition the court only once for relief from this prohibition. The petition shall be filed with
the court in which the petitioner was sentenced. If possible, the matter shall be heard
before the same judge that sentenced the petitioner. Upon filing the petition, the clerk of
the court shall set the hearing date and notify the petitioner and the prosecuting attorney
of the date of the hearing. Upon making each of the foliowing findings, the court may
reduce or eliminate the prohibition, impose conditions on reduction or elimination of the
prohibition, or otherwise grant relief from the prohibition as the court deems appropriate:

(A) Finds by a preponderance of the evidence that the petitioner is likely to use a
firearm in a safe and lawful manner. _

(B) Finds that the petitioner is not within a prohibitcd class as specified in subdivision
(a), (b), {d), (e), or (g) or Section 12021.1, and the court is not presented with any credible
evidence that the petitioner 1s & person described in Section 8100 or 8103 of the Welfare
and Institutions Code.

{C) Finds that' the petitioner does not have a previous conviction under this subdivision,
no matter when the prior conviction occurred.

In making its decision, the court may consider the interest of justice, any relevant
@nce, and the totality of the circumstances. It is the intent of the Legislature that courts

cise broad discretion in fashioning appropriate relief under this paragraph in cases in
which relief is warranted. However, nothing: in this paragraph shall be construed to require
courts to grant relief to any particular petitioner.

{4) Law enforcement officiats who enforce the prohibition specified in. this subdivision -
against a person: who has been granted relief pursuant to paragraph (2) or (3) shall be
imrnune from any_liability for false arrest arising from the enforcement of this subdivision
unless the person has in his or her possession a certified copy of the court order that
oranted the person relief from the prohibition. This immunity from liabitity shall not

lieve any person or entity from any other liability that might otherwise be imposed.

(&) Any person who, as an express condition of probation, is prohibited or restricted
from owning, possessing, controllmg, receiving, or purchasing-a firearm and who owns,
ot has in his or hér possession or under his or her custody or control, any firearm but who
1s not subject to subdivision (a) or {c) is guilty of a public offense, which shall be
punighable by imprisonment in a county jail not exceeding one year or in the state prison,
by a fine not exceeding one thousand dollars ($1,000), or by both that imprisonment and
fine. The court, on forms provided by the Department of Justice, shall notify the
department of persons subject to this subdivision. The notice shall include a copy of the
order of probation and a copy of any minule order or abstract reﬂcclmg the order and
conditions of probation.

(2) For any person who is subject to subdivision (a), (b}, or (c), the court shall, at the
time judgment is imposed, provide on a form supplied by the Department of Justice, a
notice o the defendant prohibited by this section from owning, possessing or having under
his or her cuslody or control, any firearm. The notice shall inform the defendant of the

ohibition regarding firearms and include a form to facilitate the transfer of firearms.
ﬁlure to provide the notice shall not be a defense to a violation of this section.

(e) Any person who (1) is allegcd to ‘have commuitted an offense listed in subdivision (b)
of Section 707 of the Welfare and Institusions Code, an offense described in subdivision

Italics indicate changes or additions. * * * [ndicate omissions.
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(b) of Section 1203. 073 ‘of any offense cnumcrazcd in paragraph (l) of subdw,lsr g
and (2) is subsequently adjudged & ward of the juvenile court within the mea
Section 602 of the Welfare and Institutions Code because the person committed. an-
listed in subdivision (b) of Section 707 of the Welfare and- Institutions Code, an. g i
described in subdivision:(b) of Section 1203.073;-or.any. offense’ enumcrated in 4-: U
(1) of subdivision-(c) shall.not own, ‘or have-in his-or her possession or undcr lus ar, e 54 y
custody or control, any. firearm until the age of 30 years. A violation of !:hls subdwmm;r '
shall be punishable by irprisonment in a countyjail.not. exceedmg one year or in thcm
prison, by a._fine not.exceeding .one thousand dollars (§$1, 000). or by both tha_l;

imprisonment and-fine. The juvenile court, on. forms prescnbed by the Departmcnr_ ﬁf
Justice, shall notify the department of persans subjcct to this subdivision. Notw:&lstan
any other law, the forms. required to; be submltted 1o the departmcnt pursuant to thm
subdivision may-be used to dctcmune ellglblllty to acquu‘e a firearm. . 3
~ (F) Subdivision.(a) shall:not apply to a person who has been convicted of & felony undgt
the laws of the United States unless either of the fo[lowmg criteria is satlsﬁed. Cmg :__
(1) Conviction of a like offense under California-law can only result in lmposmon ot‘
felony punishment. .
(2) The defendant was: semenced to a f:dcral correcnonal facnhty Eor morp than 30 days
or received a fine of more than one thousand dollars ($1, 000), or rccewad both -
punishments.. .- .., : a8
(g)(1) Every person who, purchases or rccewes or atternpts to purchasc or recewg, & :
firearm knowing-that he or she is sub_]ect to a protccuvc order as defined in Sccuon 69_];3
of the Family Code, Section 136.2, or a temporary restrmnmg order or mjunctmn lssuqd
pursuant to Section. 527.6 or 527.8 of the C‘.odc of Civil Proccdure. is gulity of a pubhc
offense, which shall be pumshablc by lmpnsomncnt in a courity jail not exc :
year or in the state prison, by, a fine not - exceeding one rhousand ‘doliars ($1; OOO), af:t Y-
both that i |mpns et and ﬁnc: 'I'i_us subdw c_locs not, apply uiiless the Copy: of;, et iy
restraining order personally Mll'ved on the pc n agamst whom ‘the: reslrmm.ng order 8
issued contains, a noucc bold print sl:atmg (1) that the. person is- prohibited from
purchasing or recewmg or au:emptmg to purchase ‘or recéive a'firear ‘Bnd'(2): spec:fymg
the penaltes for wolatmg this subdivision, or 2 court has provided ichial vérbal niotice of
the firearm prohjbmon and pcualty as prowded in’ Sectmn 6304 of: the. Farmly Codc

from owning ar possessmg a fircarm by the- prov:smns ‘of-a protccuvc ordcr as: deﬁned in
Section 6218 of the” Fanuly Codc, Section 136.2 of the*Penal ' Cade, or a temporary
restraining order of m_;unctmn issued pursuant t0"Section 527 6 or'527.8 of the Codevof
Civil Procedure; is guilty of a pubinc offense, Which' shall be’ punishablé by imprisonment
in a county jail not: cxc:ecdmg oiie year; by a'fine not-exceeding-one thousand doliars-
($1,000), or by both‘that lmpnsonment ‘and fine. This subdivision does not apply-unless
a copy of the” rcstrmmng ‘order * personally - sérved on-the’ peérson against- whom the
restraining order i§“issuéd contains -a notice in bold print stating (1) that the person:is
prohibited fromi-oWning or posseéssing or attempting to. own or possess a firearm and 2)
specifying thé”p"enéjtiés for vicilatin'g' this subdivision, or a coi.ltt has. provided actual verbal
Code.

(3) Judicial Couri¢il shall prowde notice on all protective orders that the respondent is
prohibited from owmug, passessing, purchasing, or receiving a firearm - while -the
protective order is in-effect and that the firearm shall be relinquished to the local faw

enforcement agency:for that jurisdiction-ot sold to.a licensed gun dealer, and that proof of
surrender or sale shall.be:filed within.a specified time of receipt of the order. The order
shall also state on its face the expiration date for relinquishment. .. )

(4) If probation is granted upon conviction of a violation of this subdivision, the coun
shall impose probation consisteat with the provisions of Section 1203.097. ; o

Italics indicate ¢hanges or additions: * * * indicate onﬁsslous.
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1) A violation of subdivision (a), (b}, (c), (d), or {g) is justifiable where all of the
fu..owing conditions are met: :

(A) The person found the firearm or took the firearm from a person who was committing
a'crime against him or her.

(B) The person possessed the firearm no longer than was necessary fo deliver or
transport the firearm to a law enforcement ageney for that agency’s disposition according
10 law.

(C) If the firearm was transported to a law enforcement agency, it was transported in
accordance with paragraph (18) of subdivision (a) of Section 12026.2.

(D) If the firearm is being transported to 2 law enforcement agency, the person
transporting the firearm has given prior notice Lo the law enforcement agency that he or

she is transporting the firearm to the law enforcement agency for disposition according to”

law. -

{2) Upon the trial for violating subdivision (a), (b), (¢}, (d}, or (e), the trier of fact shall
determine whether the deferidant was acting within the provisions of the exemption
created by this subdivision,

73) The defendant has the burden of proving by a preponderance of the evidence that

)r she comes within the provisions of the exemption created by this subdivision.

(i) Subject to available funding, the Attorney General, working with the State Judicial
Council, the California Alliance Against Domestic Violence, prosecutors, and law
enforcement, probation, and parole officers, shall develop a protocal for the implemen-
tation of the provisions of this section. The protocol shall be designed to facilitate the
enforcement of restrictions on firearm ownership, including provisions for giving notice
to.-defendants who are restricted, provisions for informing those defendants of the
I ures by which defendants shall dispose of firearms when required to do so,
. ions explaining how defendants shall provide proof of the lawful disposition of
firearms, and provisions explaining how defendants may obtain possession of seized
firearms when legally permitted to do so pursuant to this section or any other provision
of law. The protaco! shall be completed on or before January 1, 2005,

SEC. 3, Sec'tion 12028.5 of the Penal Code is amended to read:

§12028.5. (a) As used in this section, the following definitions shall apply:
(1) “Abuse™ means any of the following:
A) Intentionally or recklessly to cause or attempt to cause bodily injury.

(B) Sexual assault. ] .

(C) To place a person in reasonable apprehension of imminent serious bodily injury to
that person or to another.

(D) To molest, attack, strike, stalk, destroy personal property, or violate the terms of a
domestic violence protective order issued pursuant to Part 4 {commencing with Section
6300} of Division 10 of the Family Code.

{2) “Domestic violence™ means abuse perpetrated against any of the following persons:

(A) A spouse or former spouse.

(B) A cohabitant or former cohabitant, as defined in Section 6209 of the Family Code.

(C) A person with whom the respondent is having or has had a dating or engagement

“relationship. ’

(D) A person with whom the respondent has had a child, where the presumption applies
that the male parent is the father of the child of the female parent under the Uniform
Parentage Act (Part 3 (commencing with Section 7600) of Division 12 of the Family
(aic). '
A child of a party or a child who is the subject of an action under the Uniform

1 —cotage Act, where the presumption applies that the male parent is the father of the child
to be protected.

ltalics indicate changes or additions. * * * indicate omissions.
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a city, as- deﬁned it subdwxsmu (a) of Secuon 830.1; a pedce officer of the Depaﬂment:@f'
the California Highway Patrol, as defined in subdivision (a) of Section 830.2, a memibieg -

of the University of California Police Department, as defined in subdivision (b)-of Section
830.2, an officer listed in Séction 830.6 while:acting in‘the course and scope of his octher
employment as a peace officer, a member of a California State University Poficé
Department, as defined"in subdivision.(c) of Section 830.2, a peace officer of -the.
Department of Parks and Recreation, as defined in subdivision (f) of Section.830.2, 5
peace officer, as defined in subdivision (d)-of Section 830.31, a peace officer, as. deﬁned

in subdivisions (a) and:(b)-of Section 830.32;:and a peace officer, as defined.in .Section
830.5, who is at the scene-of a domestic violence incident involving a threat to human life

or a physical assault, shall take temporary custody of any firearm or other deadly wéaPou

in plain sight or.discovered:pursuant:to a consensual search as necessary.for the protection

of the peace officer-or- other. persons present. Upon Lﬂlcmg custody of:a ﬁrcann .or-other.
deadly weapon, the officer shall give the owner or person who possessed.the ﬁrcaxm a
receipt. The receipt shall..describe the firearm .or other. deadly weapon. and hst .any .
identification or serial number on the, firearm. Thc reccnpt shall mdlcate whcre the ﬁreann

(c) Any pcacc officer, as defined in'subdivisions (4) and (b) of*Section-§30.32, who
takes custody of a firearm or deadly weapon-pursuant.to this section shall deliver; the.
firearm within 24 hours to the city pohce department or.county. shcnff’ H] ofﬁcc in the
jurisdiction where the college or school is located.. |

(d) Any firearm or other deadly weapon ‘which has been taken irit6 custody that has becm
stolen shall be restored, to .the lawful owner, as soon as its use. for evidence has bcen
served, upon his or fier identification of the firearm or othet de.adly we.apcm and proof of

ownership. :

(e) Any ﬁrcmm or other deadly we.apon takcn into custody and held by a police,
university pohce or sheriff's department orbya ‘marshal's ufﬁcc by a peacc officer of the
Department of thc California Highway Patrol, as defined in subdivision (a) of Section
830.2, by a péace officer ‘of the Deépartment of Parks and Recréation, as defiiéd i
subdivision (f) of Section 830.2, by a peace officer, as defined in subdivision (d) of Section”
830.31, or by 4 peace officer, s dcﬁne.d in Section: 830’5, for longcr thani"12-months and
not recovered 5y thé owner ot person who has lawful possession at the time it-was taken.

: into custody, shall be considered a nuisance and sold or destroyed as provided i
subdivision (¢) of Section '12028. Fireariiis or other deadly weapons:not recovered within -

R 12 months due 1o -an extended hcanng\ prowss as: provided in subdivision (j), are oot..

subject to destniction until the court issues a decision, and then only if the court does not
order the return of the firearm or other deadly weapon to the owner.
OB () In thosé cases where @ law :enforcement agency has reasonable cause to bellcve that

Italics indicaté changes or additions. * ¥ * indicate omissions.
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*¥wum of a firearm or other deadty weapon would be likely to result io endangering the
_victim or the person reporting the assault or threat, the agency shall advise the owner of
the firearm or other deadly weapon, and within 60 days of the date of seizure, initiate a
petition in superior court to determine if the firearm or other deadly weapon should be
returned. The law enforcement agency may make an ex parte application stating: good
cause for an order extending the time to file a petition. Including any extension of time
granted in response o an ex parte request, a petition must be filed within 90 days of the
date of seizure of the fircarm or other deadly weapon.
(g) The law enfarcement agency shall inform the owner or person who had lawful
possession of the firearm or other deadly weapon, at that person’s last known address by
" registered mail, return receipt requested, that he or she has 30 days from the date of receipt
of the notice to respond to the court clerk to confirm his or her desire for a hearing, and
that the failure to respond shall result in a default order forfeiting the confiscated firearm
or other deadly weapon. For the purposes of this subdivision, the person’s last known
address shall be presumed to be the address provided to the law enforcement officer by
that person at the time of the family violence incident. In the event the person whose

IGE REG. SESSION 1429 CHAPTER 830

4 arm or other deadly weapon was seized does not reside at the last address provided to’

agency, the agency shall make a diligent, good faith effort to-learn the whereabouts of
the person and to comply with these notification requirements.

(h) If the person requests a hearing, the court clerk shall set a hearing no later than 30
days from receipt of that request. The court clerk shall notify the person, the law
enforcement agency involved, and the district attorney of the date, time, and place of the
hearing. Unless.iLis shown by clear and convincing evidence that the return of the firearm
of thcr deadly. weapon would result in endangering the victim-or the person reporting the
6[[ or threat; .the court shall order the return of the firearm or other dcadly weapon and

award reasonable. attorney's fees to the prevailing party.

(i) If the person does nol request a hearing or does not otherwise respond within 30 days
of the receipt of the notice, the law enforcement agency may file a petition for an ‘order
of default and may dispose of the firearm or other deadly weapon as provided in Section
12028.

() I at the hearing, the court does not order the return of the firearm or othcr deadly

weapon to the owner or person who had lawful possession, that person may petition the -

~~urt for a second hearing within 12 months from the date of the initial hearing. If the
ner or person who had lawful possession does not petition the court within this

12-month period for a second hearing or is unsuccessful at the second hearing in gaining

return of the firearm or other deadly weapon, the firearm or other deadly weapon may be

disposed of as provided in Section 12028.

(k) The law enforcement agency, or the individual law enforcement ofﬁccr shall not be
liable for any act in the good faith exercise of this section.

SEC. 3.5. Section 12028.5 of the Penal Code is amended to read:

8§ 12028.5. (a) As used in this section, the following definitions shall apply:

(1) "Abuse™ means any of the following:

(A) Intentionally or recklessly to cause or attempt to cause bodily injury.

_(B) Sexual assault

(C) To place a persen in reasonable apprehension of imminent serious bodily injury to
that person or to anather.

(D} To molest, attack, strike, stalk, destroy personal property, or violate the terms of a

estic violence protective order issued pursuant to Part' 4 {(commencing with Section
h0) of Division 10 of the Family Code.

(2) "Domestic:violgnce ™ means abuse perpetrated against any of the foliowing persans:
v (A) A spous:uqn Iormcr spouse. )
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(B) A cohabitant or formcr cohabitant, as defined in Section 6209 of the Famﬂ;,; Gt e
(C} A person with whom the respondent is having or has had a dating or engad
relationship. ;
(D) A person with whom the respondent has had a child, where the presumption:g i
that the male parent is the father of the child of the female parent under the Uniferm- - -
Parentage Act (Part 3 (commcncmg with Section 7600) of Dwxsmn 12 of the anily, "
Code).

£y

(E)-A child of a party or a child who is the subject of an action under the Unifomy
Parentage Act, where the presumption applies that the male parent is the father of the child . ..
to be protected. . -':,-,4

(Fy Any other person relat;ccl by coasanguinity or affinity within the second degree,

(3} "Dcadly weapon” means any weapon, the possession or concealed carrying: of
which is prohibited by Section [2020. Cw

(b) A sheriff, undersheriff, deputy sheriff, marshal, deputy marshal, or police officer of
a city, as defined in subdivision (2) of Section 830.1, a peace officer of the Department of
the California Highway Patrol, as defined in subdivision (a) of Section 830.2, a member
of the University of California Police- Dcpartment, as defined in subdivision (b) of Section
830.2, an officer listed in Section 830.6 while acting in the course and scope of his or her
employment as a peace officer, a member of a California State University Police
Department, as defined in subdivision (¢) of Section 830.2, a peace officer of the
Department of Parks and'Recreation, as defined in subdivision (f) of Section 830.2,.a
peace officer, .as defined in subdivision (d) of Section 830.31, a peace officer, as defined
in subdivisions (a) and (b} of Section 830.32, and 2 peace officer, as defined in: Section
830.5, who is at the scene of a domegtic violence incident involving a threat to human life
or a physical assault, shall take temporary custody of any firearm or other deadly weapan:
in plain sight or discovered pursuant to a consensual or other lawful search as n .
for the protection of the peace officer or other persons presént. Upaon taking custody.efa -
firearmn or other deadly weapon, the officer shall give the owner or person who: possesssd.
the firearm a receipt. The receipt shall describe the firearm or other deadly weapon and list
any identification or serial number on the firearmi. The receipt shall indicate where the
firearmn or other deadly weapon can be recovered, the time limit for recovery as required
by this section, and the date after which the owner or possessor can recover the firearm
or other deadly weapon. No firearm or other deadly weapon shall be held less than 48
hours. Except as provided in subdivision (f), if a fircarm or other deadly weapon is not
retained for use as evidence related to criminal charges brought as a result of the domestic
violence incident or is not retained because it was illegally possessed, the firearm or other
deadly weapon shall be made available to the owner or person who was in lawful
possession 48 hours after the seizure or as soon thereafter as possible, but no later than five
business days after thé seizure. In any civil action or proceeding for-the return of firearms
or ammunition or other deadly weapon seized by any state or local law enforcement
agency and not returned within five business days following the initial seizure, except as
provided in subdivision (d), the court shall allow reasonable attorney’s fees to the
prevailing party.

(c} Any peace officer, as defined in subdms:ons (a) and (b) of Section 830.32, who
takes custody of a firearm. or deadly weapon pursuant to this section shali deiiver the
firearm within 24 hours io the city police deparument or county sheriff's office in the
jurisdiction where the college or school is located.

(d) Any firearm or other deadly weapon that has been taken into custody that has beea
stolen shall be restored to the lawful owner, as soon as its use for evidence has been
served, upon his or her identification of the firearm or other deadly weapon and proof of
ownership.

(e} Any firearm or other deadly weapon taken into custody and held by 2 police,
university police, or sheriff’'s department or by a marshal's office, by a peace officer of the

Italics indicate changes or additions. * * * indicate omissions.
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ment of the California Highiway Patrol, as defined in subdivision (a) of Seclion
bou.2, by a peace officer of the Deparntment of Parks and Recreation, as defined in
subdivision (£) of Section 830.2, by a peace officer, as defined in subdivision (d) of Section
830.31, or by a peace officer, as defined in Section 830.5, for longer than 12 months and
not recovered by the owner ar person who has lawful possession at the time it was taken
into custody, shall be considered a nuisance and sold or destroyed as provided in
subdivision (c) of Section 12028. Firearms or other deadly weapons not recovered within
12 months due to an extended hearing process as provided in subdivision (j), are not
subject to destruction until the court issues a decision, and then only if the court does not
order the return of the firearm or other deadly weapon to the owner.

(F) In those cases.in which a law enforcement agency has reasonable cause to believe
that the return of a firearm or other deadly weapon would be likely to result in endangering
the victim or the person reporting the assault or threat, the agency shall advise the owner
of the firearm or other deadly weapon, and within 60 days of the date of seizure, initiate
a petition in superior court to determine if the firearm or other deadly weapon should be
returned. The law enforcement agency may make an ex parte application stating good
+ se-for an order exiending the time to file a petition. Including any extension of time
. -ted in response tc an ex parte request, a petition must be filed within 90 days of the
date of seizure of the firearm or other deadly weapon.

(g) The law enforcement agency shall inform the owner or person who had lawful
possession of the firearm or other deadly weapon, at that person’s last known address by
_registered mail, retumn receipt requested, that he or she has 30 days from the date of receipt
of the notice to respond to the court clerk to confirm his or her desire for a hearingy and
thagthe failure to respond shall result in a default order forfeiting the confiscated firearm
ré&r deadly weapon. For the purposes of this subdivision, the person’s last known
ss shall be presumed to be the address provided to the law enforcement officer by
that person at the time of the family violence incident. In the event the person whose
firearm or other deadly weapon was seized does not reside at the last address provided to
the agency, the agency shall make a diligent, good faith effort to learn the whereabouts of
the person and to comply with these notification requirements.

(h) If the person requests a hearing, the court clerk shall set a bearing no later than 30
days from receipt of that request. The courl clerk shall notify the person, the law
£ "rcement agency involved, and the district attomey of the date, time, and place of the
. ing. Uniess it is shown by a preponderance of the evidence that the return of the
firearm or other deadly weapon would result in endangering the victim or the person
reporting the assault or threat, the court shall order the return of the firearm or other deadiy
weapon and shall award reasonable attorney’s fees to the prevailing party.

(i) If the person does not request a hearing or does not otherwise respond within 30 days
of the receipt of the notice, the law enforcement agency may file a petition for an order
of default and may dispose of the firearm or other deadly weapon as provided in Section
12028.

{j) If, at the hearing, the court does not order the return of the firearm or other deadly
weapon Lo the owner or person who had lawful possession, that person may petition the
court for a second hearing within 12 months from the date of the initial hearing. If there
is a petition for a second hearing, unless it is shown by clear and convincing evidence that
the return of the fircarm or other deadly weapon would result in endangering the victim
or the person reporting the assault or threal, the court shall order the rerum of the firearm
or other deadly weapon and shall “award reasonable attorney's fees Lo the prevailing party.
I@owucr or person who had lawful possession does not petition the court within this

nth period for a second hearing or is unsuccessful at the second hearing in gaining
recurn of the firearm or other deadly weapon, the firearm or other deadly weapor may be
disposed of as provided in Section 12028.-

ltalics indicate changes or additions. * * * indicate omissions.
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liable for any ‘act-in the goad Faith exercise of this section.
SEC. 4. :Section 12028:7 of the Penal Code is amended to read: © -

§ 12028.7. (a) Exccpt where a proccdure is alrcady provided by existing law or o .
 provisions of law apply. when a firearm is taken into custody by a law enforcement Oﬂicg;',
the officer shall 1ssue “the. person ‘who possessed the firearm & receipt” descnbmg thg“
firearm, and hsnng any serial number of other identification on the firearm,

(b) The rcce:pt ‘shail: indicate where the firearm may be recavered, any apphcabfem ,
timit for recovery, ind the date after Wwhich the owner of possessor may rétover lhe
firearm, provided-however, that ho firearm shall be held less than 48 hours, and no mcm:
than 5 business days.In any civil action or proceéding for the return of afirearm seized
and not retumed within 5 business days, pursuant to this sectlon the court shill award
reasonable attorney's fees to the prevailing party. -

(c) Nothmg in this-section is mtendcd to displace. any existing kaw: rcga:dmg me selzum

or return of firearms. :

SEC. 5. Scctlon 3 5 of tlus blll mcorporates amendmcnts to Secm:m 12028.5 ot' the
Penal Code proposed by both this bill and SB 1807. It shall only becomc operative if (1)
both bills are enacted and bccomc éffective on or béfore Ianuary I, 2003 (2) each bill
amends Section 12028 5 of the. Penal Code, and (3) this bill is enacted aftcr SB 130'7 in
which case Sectmn 3 of this bifl shall not become operative.

3
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CHAPTER 833
(Senate Bill No..1807)

An act to amend Section 12028.5 of the Penal Code, relating to firearms.
[Approved by Governor September 23, 2002. Filed with Secreary of State September 24, 2002

LEGISLATIVE COUNSEL'S DIGEST

SB 1807, Chesbro. Firearms.

Existing law requires specified law enforcement officers who are at the scene of a
fomestic violence incident involving a threat to human life or physical assault to-take
ter~~rary custody of any firearm or other deadly weapon in plain sight or discovered
pi .t to a consensual search, as necessary for the protection of the peace officer or
other persons present. Existing law details a procedure for retumn or disposal of these
weapons, depending on specified ciccumstances. '

This bill would -alse require a peace officer ¢ take custody of a fircarm or other deadly -

weapon in these circumstances if it were discovered pursuant to any other lawful search,
and would subject a weapon so taken to this same procedure. By imposing new duties-on
pcace officers, the bill would impose a state-mandated local program:

arily, éxisting law provides for the return of the weapon within a specified period.
H 1, a law enforcement agency with reasonable cause to believe that the returm of a
firearm or other deadly weapon taken pursuant to these provisions would be likely to result
in endangering the victim or the person reporting the assault or threat, may initiate a
petition in superior court to determine if a firearm or other deadly weapon should be
returned. Existing law provides that a court shall order the return of the firearm or other
weapon unless shown by clear and convincing evidence that the retum would result in
endangering the victim or the person reporting the assault.

This bill would require an order returning the firearm or other weapon unless shown by
2 ‘onderance of the evidence that the return would result in endangering the victim or
the person reporting the assault.

Under existing law, if, at this hearing, the court does not order the return of the weapon,
the owner or person who had lawful possession of it may petition for a 2nd hearing within
12 months.

This bill would specify that, at the 2nd hearing, unless it is shown by clear and
convincing evidence that the return of the weapon would endanger the victim or the
person reporting the assault or threat, the court shall order the retum of the weapon and
award reasonable atiomey’s fees to the prevailing party.

Under existing law, weapons taken pursuant to these procedures must be returned,
auctioned off or destroyed, and are subject to certain storage requirements.

By expanding the number of weapons to which thcse requirements apply, this bill would
impose a state-mandated local program.

This bill would also make technical changes.

The California Constitution requires the state to reimburse local agencies and school
digets for certain costs mandated by the state. Statutory provisions establish procedures
@dng that reimbursement, including the creation of a State Mandates Claims Fund
to pay the costs of mandates that do not exceed $1,000,000 statewide and urhcr procedures
for claims whose statewide costs .exceed $1,000,000.

_ Italics. indicate changes or additions. * * * indicate omissions.
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'I'Eus bill would pmwdc thal., if thc@ommlssmn o Statcm&tcs determines that the
.bill contains costs mandated by the state, reimbursement for: ﬂ'msc costs shall be made
pursuant o these statutory provisions. -

This bill would incorporate changes.to Section 120285 of thc Penal Codc proposed by e
AB 2695 that would become aperative if both bills become effective on or before January
L, 2003, and this bill is enacted after AB 2695.

The people of the State of qu{fam'fa do enact as follows:

SECTION 1. Section 12028.5 of the Penal Code is amended to read:

§ 12028.5. (a) As used in this section, the following definitions shall apply:

(1) “Abuse” means any -of the following:

(A) Intentionally or recklessly to cause ar attemnpt to cause bodily injury.

(B) Sexual assault

(C) To place a person in reasonable apprehension of :mmmcnt serious bodily injury to
that person or to another.

(D) To molest, attack, strike, stalk, destroy personal property, or violate the terms of a
domestic violence protective order issued pursuant to Part 4 (commencing with Section
6300) of Division 10 of the Family Cods.

(2) "*Domestic violence™ means abuse pcrpc&ated against any of the following persons;

- (A) A spouse or formier spouse.

(B) A cohabitant or former cohabitant, as dcﬁned in Section 6209 of the Famiiy Code.

(C) A person with whorm thc respondent is having or has had a dating or engagement
relationship.

(D) A person with whom the rcspondcnt has had a child, where the presumption applies
that the male parent is the father of the child of the female parent under the Uniform

Parentage Act (Pa.rt 3 (commencing with Section 7600) of Division 12 of the Family
Code). .

(E) A child of a party or a child who is the subject of an action under the Uniform
' Parentage Act, where the presumption applies that the male parent-is the fathcr of the child

to be protected.

(F) Any other person rclatcd by consanguinity or afﬁmty within the second degree.

3) "Dcadly weapon” means any weapon, the possession of concealéd carrying of
which is prohibited by Section 12020.

(b) A sheriff, undersheriff, deputy- sheriff, ma:shal dcputy marshal, or police officer of
a city, as defined in subdivision (d) of Section 830.1, a peace officer of the Department of
the California Highway Patrol, as defined in subdivision (a) of Section 830.2, a member
of the University of California Police Department; as defined in subdivision (b) of Sectior
830.2, an officer listed in Section 830.6 while acting in the course and scope of his or her
employment as a peace officer, a member of a California State University Police
Department, as defined in subdivision (c) of Section 830.2, a peace officer of the
Department of Parks and Recreation, as defined in subdivision (f) of Section 8§30.2, a
peace officer, as defined in subdivision (d) of Section 830.3L, a peace officer, as defined
in subdivisions (a) and (b} of Section 830.32, and a peace officer, as defined in Section
830.5, who is at the scene of a-domestic violence incident involvirg a threat to human life
or a physical assault, shall take remporary custody of any firearm or other deadly weapon
in plain sight or discovered pursuant to a consensual or other lawful search as necessary
for the protection of the peace officer or other persons present. Upan taking custody of a
firearm or other deadly weapon, the officer shall give the owner ar person who possessed’
the firearm a receipt. The receipt shall describe the firearm or other deadly weapon and list
any identification or serial- number on the firearm. The receipt shall indicate where the

Italies indicate changes or additions. * * * indicale omissions.
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re r other deadly weapon can be recovered and the date afier which the owner or
oL can recover the firearm or other deadly weapon. No firearm or other deadly

seapon shall be held less than 48 hours. Except as provided in subdivision (), if a firearm
r other deadly weapon-is not retained for use as evidence related to criminal charges
rought as a result of the domestic violence incident or is not retained because it was
legally possessed, the firearm or other deadly weapon shall be made available to the
wner or person who was in lawful possession 48 hours after the seizure or as soon
1ereafter as possible, but no later than 72 hours after the seizure. In any civil action or
roceeding for the retum of firearms or ammunition or other deadly weapon seized by any
tate or local law enforcement agency and not returned within 72 hours following the
itial seizure, except as provided in subdivision (d), the court shall allow reasonable
ttorney,'s fees to the prevailing party.

(c) Any peace officer, as defined in subdivisions (a} and {(b) of Section 830.32, who
ikes custody of a firearm or deadly weapon pursuant to this section shall deliver the
rearm within 24 hours-to the city pohce departraent ar county shenﬂ’s office in the
misdiction where the college or school is located.

(d) Any firearm or other deadly weapon that has been taken into custody that has been
! shall be restored to the lawful owner, as soon as its use for evidence has been
ar. ., upon his or her identification of the firearm or other deadly weapon and proof of
wnership.

{e) Any firearm or other deadiy weapon taken into cusmdy and held by a police,
niversity police, or sheriff’s department or by a marshal’s office, by a peace officer of the
repartment of the California Highway Patrol, as defined in subdivision (a) of Section
30.2, by a peace officer of the Department of Parks and Recreation, as defined in
abdivision {f) of Section 830.2, by a peace officer, as defined in subdivision (d) of Section
30 r' by a peace officer, as defined in Section 830.5, for longer than |2 months and
ol ered by the owner or person whio has lawful possession at the time it was taken
wo custody, shall be coosidered a nuisance and sold or destroyed as provided in
ibdivision (c) of Section 12028, Fireanms or other deadly weapons not recovered within
2 months due to an extended hearing process as provided in subdivision (j), are not
1bject to destruction until the court issues a decision, and then only if the court does not
rder the return of the firearm or other deadly weapon to the owner. '

(f) In those cases in which a iaw enforcement agency has reasonable cause to believe
1t the return of a firearmn or other deadly weapon would be likely to result in endangering
e im or the person reporting the assault or threat, the agency shall advise the owner
f the ficearm or other deadly weapon, and within 30 days of the seizure, initiate a petition
1 superior court to determine if the firearm or other deadly weapon should be returned.
e law enforcement.agency may make an ex parie application stating good cause for an
rder extending the time to file a petition. Including any extension of time granted in
:5ponse to an ex parte request, a petition must be filed within 60 déys of the date of
sizure of the irearm.

(g) The law enforcement agency shall inform the owner or person who had lawful
ossession of the firearm or other deadly weapon, at that person’s last known address by
:gistered mail, return receipt requested, that he or she has 30 days from the date of receipt
f the notice to respond to the court clerk to confirm his or her desire for a hearing, and

1at the failure 1o respond shall result in a default order forfeiting the confiscated firearm:

r other deadiy .weapon. For the purposes of this subdivision, the person's last known
ddress shall be presumed to be the address provided to the law enforcement officer by
iat person at the time of the family violence incident. In the event the person whose
rearm or other deadly weapon was seized does not reside at the last address provided to
313 y, the agency shall make a diligent, good faith effort 10 learn the whercabouts of
ae r end to comply with these notification requirements,

(k) If the person requests a heanng, the court clerk shall set a hearing no later than 30

Italics indicate changcs or additions. - * * * indicate grnissions.
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SEC. 1 ,
days from receipt of that request The court clerk shall motify the persou; W
enforcement: agency involved, and the district attorney of the date, time, and p[-—"-"
* hearing. Unless it is shown by a preponderance of the evidénce that the regy

firearm or other deadly Weapon woild result in endingering ‘the victin or: thejis

reporting the assaul or threat, the court’ “shall ofdér the retutiy of the firearm or other demy e

weapon and shall award reasonable attorney’s fées (o' the prevailing’ party.

(i) If the person does not request a hearmg or does not otherw:se respond within 306& ::
of the recelpt of the notlce the !nw enforcement agency may ﬁle a pctltlon for nn otdmf

court for a secnnd heanng within ‘{2 monthis from the date of the mmal hea.rmg [f then:
is a petition for a second hearing, unless- it is shown by clear and convmcmg evrdenoe that
the remm of the ﬁ:eann ‘or other deadly wcapon would result in endangenng the \ncum ’

.....

......

or other deadly weapon and shall'award rédsonable’ attomey 5 fees to'the prevmlmg party
If the owner or person | who had lawful possessnon does not peutlon the caurt within thus
12-month period*for a’second’ heanng or is unguccessful atthe:secoid heanng in gaining
return of the firéarm or othér déadly weapoii; the firearm or othier deadly weapon ‘may be
disposed of as providéd in Séction’12028.

(k) The law enforcement agency, or the individual law enforcement officer, shall not:be
liable for any act in the good farth exerc1se of thls secuon T SR

' : 5
SEC. 5. Section 12028.5 of the-Penal Codeis amended to read: .
§ 12028.5. (). As used m lius secnon “the followmg deﬁnmnns shall apply:
{1) “Abuse” means any uf the followxng
(A) Intenuona.lly or,recklessly to cause or attempt to cause bodlly mjury
(B) Sexual assault. : !
{C) To place a person.inreasonable apprehensmn of. 1mmment serous bodlly injury.to
- that person or to another.

(D) To molest, attack, strike, staik, destroy personal property; or violate the terms of.a
domestic violence protective order issued pursuant to Part 4 (commencmg with Section
6300) of Division~10 of the Family Code: :

(2) “Domestic Violence™ meiiis abuse- perpetrated agamst any of the followmg persons

(A) A spouse or former spouse

(B) A cohabitant or former cohabltant, as deﬁned in, Secﬂon 6209 uf thie Famxly Code

(C) A person wrth whom the respondent 15 havnng or has had a datmg or engagement '
relationship. :

(D) A person w.m whom the respondent has had,a child, where Lhe presumpuon apphcs
that the male parent is the father of the child of the female parent under the Uniform
Parentage Act (Part.3 (commencmg with Section 7600) of Division 12 of the Farmly
Code).

(E) A child of a. party or.a cmld who is, the subject of an action under the Umform
Parentage Act, where the presumption apphes that the. male parent is the father of the child
to be protected.

(F) Any other person related by consangmmry or afﬁruty within rhe second degree

(3) “Deadly weapoii” means "any weapon, the: possess:on or eoncealed carrymg of
which is prohibited by Section-12020. :

(b) A shenff, undersh&giff; deputy sheriff, marshal, deputy ma:shal or pohce ofﬁcer of
a city, as defined in subdivision (a) of Section'830.1, a péace officer of the Department of

Italics indicate changes or additions. * * * indicate QF_THSSFOT‘S.

/




2002 REG. SESSION 1445 CHAPTER 833
_SEC. LY

ifornia Highway Patrol, as defined in subdivision (a) of Section 830.2, a member

o1 we University of California Police Department, as defined in subdivision (b) of Section
830.2, an officer listed in Section 830.6 while acting in the course and scope of his or her
employment as a peace officer, a member of a California State University  Police
Department, as defined in subdivision {c) of Section 830.2, a peace officer of the
Department of Parks and Recreation, as defined in subdivision (f} of Section 830.2, a
peace officer, as defined in subdivision (d) of Section 830.31, a peace officer, as deﬁncd
in subdivisions (a) and (b) of Section 830.32, and a peace officer, as defined in Section
830.5, who is at the scene of a domestic violence incident involving a threat to human life

or a physical assault, shall take temporary custody of any firearm or other deadly weapon

in plain sight or discovered pursuant to a consensual or. other lawful search as necessary
Jor the profection of the peace officer or ather Ppersons presen. Upor taling custody of
a firearm or other deadly weapon, the officer shall give the owner or person who-possessed
the firearm a receipt. The receipt shall describe the firearm or other deadly weapon and list
any -identification or serial number on the firearm. The receipt shall indicate where the
firearmn or other deadly weapon can be recovered, the time limit for recovery as required
bv this sectionr, and the date after which the owner or possessor can recover the firearm
[ ther deadly weapon. No firearm or other deadly weapon shall be held less than 48
hours. Except as provided in subdivision (f), if a firearm or other deadly weapon is not
retained for use as evidence related to criminal charges brought as a result of the domestic
violence incident or i$ not retained because it was illegally possessed, -the firearm or other
deadly weapon shall be made available to the owner or person who was in lawful
possession 48 hours after the seizure or as soon thereafter as possible, but no later than 5
business.days after the seizure. In any civil action or proceeding for the retum of firearms
or unition or other deadly weapon seized by any state or local law enforcement
a and not retumed- within 5 business days following the initial seizure, except as
pi...0ed in subdivision (d), the court shall allow reasonable attorney’s fees to r.he
prevailing party.

{c) Any peace officer, as defined in subdivisions (a) and {(b) of Secuon 830.32, who
takes custody of a firearm or deadly weapon pursuant to this section shall deliver the
firearm within 24 hours to the city pohce department or county sheriff's office in the
jurisdiction where the college or school is located.

. {d) Any firearm or other deadly weapon that has been taken into custody that has been
¢ n shall be restored to the lawful owner, as soon as its use for evidence has been
sta ved, upon his or her identification of the fircarm or other deadly weapon and proof of
ownership.

(&} Any firearm or other deadly weapon taken into custody and held by a police,
university police, ar sheriff’s department or by a marshal's office, by a peace officer of the
Department of .the California Highway Patrol, as defined in subdivision {8} of Section
830.2, by a peace officer of the Department of Parks and Recreation, as defined in
subdivision (f) of Section 830.2, by a peace officer, as defined in subdivision (d) of Section
-830.31, or by a peace officer, as defined in Seétion 830.5, for longer than 12 months and
not recovered by the owner or persen who has lawful possession at the time it was taken
into custody, shall be considered a nuisance and sold or destroyed as provided in
subdivision (c) of Section 12028. Firearms or other deadly weapons not recovered within
12 months due to an extended hearing process as provided in subdivision (j), are not
subject to destruction until the court issues a decision, and then only if the court does not
order the return of the firearm or other deadly weapon to the owner.

(F) In those cases in which a law enforcement agency has reasonable cause to believe
th return of a firearm or other deadly weapon wotild be likely to result in endangering
t im or the person reporting the assault or threat, the agency shall advise the owner
of use fitearm or other deadly weapon, and within 60 days of the date of seizure, iniGate
a pettion in superior court o determine if the firearm or other deadly weapon should be

Italics indicate changes or additions. * * * indicate omissions.
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possession of the ﬁmarm ar other dcadly weapon, at that person s last known a
registered mail, return rccelpt requestcd, that he or she has 30 days from the date of recéd
of the notice to respond to, the court. clerlc to conﬁrm his or her desue for a, hean ,mﬁa
that the failure to respond shall result in a default order forfeiting thc conﬁscated et
or other deadly weapon. For the purposes of this Subdmsmn. tti .person’s last e
address shall be presumcd 1o be the address provndcd to the law enforoement Dﬂ:-lccl"jy.
that person at the time . of the famlly v:olcncc incident. in thc cvent the person Whos:
firearm or other deadly wcapon was scxzcd docs not rcsuic at the’ last address _provided ta;
the agency, the ‘agéncy shall make a dmgent, good faith cffort to lcam thc whercaboutgq,f
the person and to, comply wnth these notification rcqulrements L o
(h) If the person requests a hcanng, the oourt clerk shall set 2 heanng no lmr than 39
ddys from receipt.of .that request_ “The,.court’ clcrk shall not:fy the person, the |2
enforcement agency, mvolved, and th: dlSll1Cl2 tturney ‘of the date, Ume, dnd place of ,
hearing. Unless. it is. shown - by a preporiderance of the evidence that the return of the:

firearm or other dcadly weapon would ‘result in cndangcnng the v1ctlm or the pemon

reporting the assault or: tlueat, the comjt shall ordér the returnof the ﬁrcann or other deadly
wcapon and shall award reasunable attomey s, fees to Lhc pneva:lmg party

weapon to- the owner or person who had lawﬁﬂ possessmn that. pcrson may pe,uuon ihe .
court for a second hearing within 12 months from the date of the initial hearing. If, there
is a petifion for a second hearing, unless it is shown by clear and canvmcmg ewdem,-e
that the return of the firearm or other. deadly weapan would result in. endangenug lhc
victim or the person.reparting the assau!t or threat the. court shaH arder the return of
the firearm or.other deadly weapon and shall. award reasonable aaamey s fees to the
prevailing party. If the owner or person who had lawful possessmn does nat, pctmon the
court within this 12-month period for.a second he.anng or is, unsuccessful at, the sccond
hearing in gaining | rctum of the. ﬁxeann or other deadiy weapon the ﬁn:arm or other deadly
weapon may be. dl.sposcd of ag, provndcd in Sectmn 12028.

(k) The law enforcement agency, or the individual law cnforccmcnt ofﬁcer shail not be
liable for any act in the good faith exercise of this section.

SBEC. 2. Section 1.5 of this bill incorporates amendments to Section 12028.5 uf thc
Penal Code proposéd by both this bill and AB-2695. It shall only become operative-if (1) .
both bills are énacted and‘becorie effective on or before fanuary 1,:/2003, (2) each bill
amends Section 12028.5 6f the Penal Code,-and (3) this bill i is enacted after AB 2695; in
which case Section 1 of this bill" shall Tiot bccomc opcratwc ‘

SEC. 3. Not\wthstandmg Sectmn 17610 of, the Govemmcnt Codc, if the. Commxssmu
on State Mandates detcnmnes that this act contams COSts . mandatcd by thc ‘state,
reimbursement to local agencies and school chstncts for Lhosc COSts shall bc made pursuaut
"to Part 7 (commencing with Secﬂon l'?SOO)?of DlVlSlOﬂ 4 of Tltlc '2 of r.he Govemmeut
Code. If the statewide cost of the claim for rclmburscmenl does not exceed onc rmllmn
dollars (%1,000,000), rclmburscment shall be made from the State Mandatcs Clalms Fund.

‘ a°
o
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CHAPTER 377" -.-‘-?}
(Senate Bill No. 1265) _ " ’ f

An act to amend Section 6228 of the Family Code, relating to domesti ¢ violence.
{Approved by Governor September 4, 2002, Filed with Secretary of State September 5, 2002.]

LEGISLATTVE COUNSEL'S DIGEST

SB 1265, Alpert. Domeslic violence incident report.

Existing law requires state and local law enforcement agencies to provide one copy of
all domestic violence incident reports, one copy of all domestic violence incident report
face sheets, or both, to a victim of domestic violence, upon request. Existing law requires
persons requesting these copies to present state or docal law enforcement with identifica-
tion_at the time a request 15 made. '

This bill would also require state and local law enforcement agencie s to provide thase

documents to 2 representative of the victim, as defined, if the viclim is deceased. The bill
would require any person requesting those documents to present his or her identification,
as specified, and, if that person is a representative of the victim, a certified copy of the
death certificate or other satisfactory evidence of the death of the victim. By imposing
additional duties on local officials, the bill would create a state-mandated lacal program.

The California Constitution requires the state to reimburse local agencies and school
distnicts for certain costs mandated by the state. Statutory provisions establish procedures
for making that reimbursement, including the creation of a State Mandates Claims Fund
to pay the costs of mandates that do not exceed $1,000,000 statewide and other procedures
for claims whose statewide costs exceed $1,000,000.

This bilt would provide that, if the Cammission on State Mandates determines that the
bill contains costs mandated by the state, reimbursement for those costs shall be made
pursuant to these stamutory provisions. .

The people of'thc State of California do enact as follows:

SECTION [. ' Section 6228 of the Family Code is amended to read:

§ 6228. (a) State and local law enforcement agencies shall provide, without charging
a fee, one copy of all domestic violence incident report face sheets, one copy of all -
domestic violence incident reports, or both, to a victim of domestic violence, or to his or
her representative if the victim is deceased, as defined in subdivision (g), upon request.
For purposes of this section, “‘domestic violence™ has the definition given in Section 6211.
(b) A copy of a domestic violence incident report face sheet shall be made available
during regular business hours to a victim of domestic violence or his or her representative
no later than 48 hours after being requested by the victim or his or her representative,
unless the state or local law enforcement agency informs the victim or his or her
represeatative of the reasons why, for good cause, the domestic violence incident report
face sheel is not available, in which case the domestic violence incident report face sheet
shall be made available (o the victim or his or her representative no later than five
working days afler the request is made. ' :
(c} A copy of the domestic violence incident report shall be made available during
/rcgular business hours to a victim of domestic violence or his or iier represeniative no
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later than five working days after being requested by a victim or his or her representative,

unless the state or local law enforcement agency informs the victim er his or her

representative of the reasons why, for good cause, the domestic violence incident report
is not available, in which case the domestic violence incident report shall be made

availabie to the victim or his or her representative no later than 10 working days after the

request is made. ’

(d) Any person requesting capies under this secton shall present state or local law
enforcement with his or-her identification, such as a current, valid driver’s license, a
state-issued identification card, or a passport and, if the person is a representative of the
victim, a certified copy of the death certificate or other safisfactory evidence of the death
of the vicfim at the time a request is made.

(e) This section shall apply to requests for face sheets or reports made within five years -
from the date of completion of the domestic violence incidence report.

_(f) This section shall be known, and may be cited, as the Access to Domestic Violence
Reports Act of 1999.

(g)(l) For purposes of this section, a representative of the victim means any of the
~ pwing:

- (A) The survwmg spouse.

(B) A surviving child of the decedent who has aitained 18 years of age.

(C) A domestic partner, as defined in subdivision (a) of Section 297.

(D) A surviving parent of the decedent.

(E) A surviving adult relative. '

"(F) The public administrator if one has been appointed.

(2)A represenratwe of the victim does not include any person vwho has been conthed
of murder in the first degree, as defined in Section 189 of the Penal Code, of the victim, -
or any person identified in the incident report face sheet as a suspect. Domestic vialence
incident report face sheets may not be provided to a representative of the victim unless
the representative presents his or her identification, such as a current, valid driver’s
license, a state-issued identification card, or a passport and a certified copy of the death
zertificate or other satisfactory evidence of the death of the victim at the time of the
request.

QEC. 2. Notwithstanding Sccuon 17610 of the Government Code, if the Commission

'State Mandates. determines that this act contains costs mandated by the state,
reimbursement to local agencies and school districts for those costs shall be made pursuant
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government
Code. If the statewide cost of the ciaim for reimbursement does not exceed one million
doliars ($1,000,000), reimbursement shall'be made from the State Mandates Claims Fund.

Italics indicate changes or addmuns * ¥ ¥ jpdicate omissions.
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MMISSION ON STATE MANDATES ;f-b;s
NINTH STREET. SUNTE 300 ' ":?,?3
RA .CA 35314 ghis 5
N 323-3552
191, -15-0278
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Qctober 5. 2000

Mr. Leonard Kaye

County of Los Angeles
Auditor-Controller’s Office

500 West Temple Street, Room 603
Los Angeles. CA 90012 '

And Aﬁ{cfed State Agencies and Interested Parties (See Enclosed Mailing Li.ﬂj

RE: Claimant’s Amendment to Test Claim/Draft Staff Analysis _
Mentally Disordered Offenders' Extended Commitment Proceedings -
CSM 98-TC-09 '
Penal Code Sections 2970, 2972, and 2972.1
Added and Amended by Statutes of 1985, Chapter 1418; Statutes of 1986 Chapter 858,
Statutes of 1988, Chapters 657 and 658; Statutes of 1989, Chapter 228; Statutes of 1991,
. Chapter 433; and Statutes of 2000, Chapter 324 L
e County of Los Angeles, Claimant

. Tést Claim Amendxﬁent

fOn September 19, 2000 the claimant filed an amendment to this test claim with the Commission.
" The amendment added Penal Code sections 2972 and 2972.1 (as added or amended by Statutes
of 1986, Chapter B58: Statutes of 1987, Chapter 687, Statutes of 1989, Chapter 228; and Statutes
of 2000, Chapter 324) to the test claim. These code sections establish the procedures for the
icourt hearing on the petition to extend the commitment of mentally disordered offenders beyond
their paroie termination date, and establish the rights of the offender, including the nght to a trial
by.jury and the appointment of a public defender for indigent offenders.

Pursuant to Government Code section 17557, subdivision {c), the claimant.-may amend the test
claim at any time prior to a commission hearing on the claim without affecting the original filing
date as long as the amendment substantially relates to the original test claim.

Staff finds that the amendment, which adds Penal Code sections 2972 and 2972.1, substantiéliy
refates to the original test claim filing. Accordingly, staff has analyzed these code sections in the
draft staff analysis, a copy of which is enclosed for your review and comment.

Written Comments

Any party or interested person may file writien comments on the test claim amendment and the

draft staff analysis by November 6, 2000. You are advised that the Commission’s regulations

equire comments filed with the Commission to be simultaneously served on other interested
émies (on the mailing list), and to be accornpanied by a proof of service on those parties.

iy

—_—
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Mr. Leonard-[(aye ' ‘
QOctober 5, 2000 _ : o - e
Page 2
[f you would like to request an extension of time to file comments, please cefer to section
1183.01, subdivision (¢}, of the Commission’s regulations.
Hearing _ »
This test claim is set for hearing on November 30, 2000 at 9:30 a.m. in Room 126 of the State |
Capitol, Sacramente, California. Please let us know in advance if you or a representative.of your
agency will testify at the hearing, and if other witnesses will also appear. If you would like to
request postponement of the hearing, please refer to section 1183.01 (c) of the Commissicn’s
regulations. ‘ '
Please contact Camille Shelton, Staff Counsel, with qu_elstiohs regarding the above.
Sincerely, ' Co .

Pauia Higashi
Executive Director

c. Test Claim Amendment, and Draft Staff Analysis and Supporting Documents
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»

Court of Appeal, Third District, California.

DEPARTMENT OF FINANCE, Plaintiff and
Appetiant,

v.
COMMISSION ON STATE MANDATES,
Defendant and Respondent. .
Kemn High School District et al., Real Parties in
Interest and Respondenfs.

No. C037645.

Juty 17, 2002.

Two school districts and one county filed a tesl

claim with the Commission on Stale Viandates fora.

determination of ° whether two state statutes
constituted reimbursable. state mandates. The
Commission determined they were. State . through its

Department of Finance, brought an administrative

mandate proceeding to review ‘the Commission's
decision. The Superior Court, Sacramento County,
No. 00CS00866, Ronald B. Robie, ., denied petition.
State. appealed. The Court of Appeal, Davis, Acting
P.J., held that: (1) the statutes concerned "programs”
within meaning of state mandate laws: (2) statutes
specified a "higher level of service for an existing

-program," within meaning of state mandate laws; but
program, g

{3) to determine whether statutes created a
"mandate,” Commission was required to consider
whether test claimants had a reasonable altemative or
a true choice not to participate in the educational
programs at issue, not whether they were legally
compelled to do so; abrogating County of Centra
Costa v. State of California, 177 Cal.App.3d 62, 222

Cal.Rptr. 750.

Reversed and remanded.

*448_Bill Lockyer, Attorney General, Manuel M.
Medeiros, Semior Assistant Attorney *449 General,
Andrea Lynn Hoch, Louis R. Mauro and Leslie R.
Lopez, Deputy Attorneys General, for Plaintiff and
Appellant.-

Camille Shelton, Sacramento, for. Defendant and
Respondent.

Jo _Anne Sawverknoll, Sacramento, and Jose A.
Gonzales, San Diego, for Real Party in Interest and
Respondent San Diego Unified School District,

No appearance by Real Parties in Interest and
Respondents Kern High School District and County
of Santa Clara.

DAVIS, Acting P.J.

The question in this appeal is whether two state
statutes-requiring local school site councils and

" advisory committees for certain educational programs

to prepare and post an agenda for their meetings and
to provide for public comment on agenda items— .
constitute a reimbursable state mandate under article .
XIII B, secticn 6 of California's Gonstitution. We
agree with the trial court that these statutes specify a
“higher level of service" under state mandate
principles. {FN1] We alsc agree with the trial court
that a state mandate is not limited to situstions of
legal compulsion. We construe state mandate as
also extending to situations where the local
governmental entity has no reasonable altenative to
the state scheme, or has no true choice but to
participate " in it. The Commission on State
Mandates (the Commission) did not consider these
issues. We will therefore remand this matter to the
Commission for it to determine whether the test
claimants have a reasonable alternative or a true
choite not to participate in the educational programs
at issue, and thus a reasonable alternative to paying
the higher costs associated with the higher tevel of
service specified in the two challenged statutes. In
light of this remand, we will reverse the trial court's
judgment that upheld the Commission's decision -
finding a state mandate,

FNI. California Constitution, article X{II B,
section 6; Government Code section 17514,

BACKGROUND

‘[1] In 1978, California voters adopted Proposition
13, which added articie XIII A (Article XIII A) to the
state Constitution. This measure limits the power of
state and local governments to tax._[FN2] In 1979,
the state voters added article XIII B to the
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Constitution (Anticle XIII B). This measure limits
the power of state .and local governments to spend..
[FN3] These two constitutional measures work .in
tandemn; their goal is to protect California residents
from excessive povernment taxation- and spending..

[FN4]

FN2. Californiz Constitution, article XTI A;
see . Coun San _Diego v. State o

California (1997) 1S. Cal4th 68, 80, .61
Cal.Rptr.2d 134, 931 P.2d 312 (Cozmtv of
San Diego. .

-

FN3. See. Countv of San Diego, . supra, 15

Cal 4th.at page 81, 61 Cal.Rptr.2d .134, 931

- County _of .San Diego, supra
Cal 4th at-page 81, 61 Cal.Rptr.2d 134, 931
P2d312. T ,

[2] Article XIII B .includes section & (sectlon 6 or
Artlcle XIII B, section 6), which sets forth .the
~concept of reimbursable state mandates. .  With
..-.-cenam exceptions -not relevant :here, sectioh 6
provndes “Whenegver,. the Legislature or any state
agency mandates.a new program or higher level.of
service on any local government.{"local. government"
includes school.districts], .the .state .shall provide a
subvention of funds 1o, reimburse such. .Jocal
government for the costs of . such, program..or
increased level. of service...." _[FN5] "Section-6

recognizes that articles XIII ‘A and XII[ B severely.

restrict the taxing and spending *450:powers of-local
governments. [Citation.] [ts purpese is to preclude
the state from shifting *financial responsibility for
carrying out governmental functions to -local
agencies, which are 'ill equipped' to assume increased
financial responsnbthtxes" in light of Articles XIIT A
and XII11 B. [FN§]

FNS. Article XIII B, section 6; see also
Article XIIT B, section 8, subdivision (d).

e FNG. County_of San_ Diego,_supra, 15
: Cal.4th at pape 81, 61 .Cal.Rptr.2d 134, 931

P2d3lz

{3} A reimbursable state mandate does not equate to
any "additional cost" that a state law.may require a
local government to bear. [FN7] The reimbursabie
mandate arises only when the state imposes oo -a local
government a.new, program-of govemmental services
or an increased level of service under an e.x:stmg

program. J__l

EN7. County 'Of‘Los Angeley v, State of
California {19871 43 Cal.3d 46, 55-57. 233

Cal.Rptr. 38, 729 P.2d 202 (County. of Los

Angeles. Y; City.of El Montey..Commission,
on Staie Mandates .(2000) 83.Cal.App.4th

266, 277,99 Cal. Rptr.2d 333 (c:m of -El

FN8. City of El Monte, supra. 83
CalApp.4th at pape 277. 99 CalRptr.2d
333; see Lucia Mar Unified School Dist. v.
Honig' {1988y 44 Cal3d .830. 835, 244
Cal Rptr. 677. 750 P.2d 318 (Lucia Mar ):
see -also County of Los Angeles_supra, 43

"Cal.3d_at pape 56,233 CalRptr. 38, 729
P2d43202. . R

in the Government. Code, the Legisiature has set
forth the procedure for determining whether a state
law imposes state-mandated:costs on a school district
or-other local agency under Article XII1.B, section.6.
[FN9] Pursuant to that procedure, two schoel districts
(San Diego Unified and Kem High) and:one county
(Santa Clara) filed a "“test claim" with the

" Comtnission., _[FNI10] Kem High and Santa Clara

did not appear in the trial court, proceedings, and we
will refer to the test claimants. as such or mmply as
San Diego Unified.

FN9. Government Code section 17500 et

" seq., Kinlaw v_State of California (1991}
54 Calld 326, 331-333, 285 Cal. Rutr 66,
814 P.2d 1308 (Kinlaw ). .

FN10. Government Code . sections 17521,
17551, subdivision (a}.
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The test claim concerned two statutes: Government
Code section 54952; as amended by Statutes 1993,
chapter™1 138 (this measure operated from April 1,
1994 to July 21, 1994, for the school site councils
and advisory committces at issue here); and
Education Code section 35147, as added by Statutes
1994, chapter 239, as an urgency measure {effective
from July 21, 1994, onward, for those councils and-
committees). These two statutes will be referred to
‘as the Test Claim statutes or the two Test Claim
statutes.

The 1993 amendment to Government Code section
54952 redefined the “legislative body" that must
comply with the epen meeting requirements of the

Ralph M. Brown Act {the Brown Act), [FNII]-

including the requirement imposed by Government
Code section_54954.2 to prepare and post an agenda.
As amended by the 1993 legislation, section 54952
provides in relevant part:

ENI1I. See Goverpment Code section

*As used in this chapter, 'legislative body' means:

~ "(a) The govemning body of a local agency or any
other local body created by state or federal statute.

"(b) A commission, committee, board, or other body

of a local agency, whether permanent or temporary,
decisiontmaking or advisory, created by charter,
ardinance, resclution, or formal action of a legislative
body...."

Education Code section 35147 requires nine
designated school site ‘councils and advisory
committees to comply with certain notice, agenda,
and public comment requirements, but otherwise
exempts them *45! from the Brown Act and other
open meeting acts. Sectjon 35147 specifies in
relevant part:

“(a) Except as specified in this section, any meeting
of the councils or committees specified in subdivision
(b) is exempt from the provisions of this article, the
Bagley-Keene Open Meeting Act ..., and the Raiph
M. Brown Act....

"(b) The councils and schoolsitt advisory
committees established pursuant to  [Education
Code] Sections 52012, 52065, 52176, and 52852,
subdivision (b} of Section 54425, Sections 54444.2,
34724, and 62002.5, and committees formed pursuant
to Section 11503 or [former] Section 2604 of Title 25
of the United States Code, are subject to this section.

"(c} Any meeting held by a council or commities
specified in subdivision (b) shall be open to the
public and any member of the public shall be able to
address the council or committee during the meeting
on any item within the subject matter jurisdiction of
the council or committee..  Natice of the meeting
shall be posted at the schoolsite, or other appropriate
place accessible to the public, at least 72 hours- before
the time set for the meeting. The notice shall specify
the date, time, and location of the meeting and
contain an agenda describing each item of business to
be discussed or acted upon. The council or
commitiee may not take any action on any.item of '
business unless that item appeared on the. posted
agenda or unless the cauncil or committee ' members
present, by unanimous vote, find that there is a need
to take immediate action and that the need for action
came to the atiention of the council or comimittes
subsequent to the posting of the agenda.  Questions
or brief statements made at a meeting by members of
the council, committee, or public that do not have a
significant effect on pupils or employees in the
school or school district or that can be resolved solely
by the provision of information need not be described
on an agenda as items of business. If a council or
committee  violates the procedural meeting
requirements of this section and upon demand of any
person, the council or committee shall reconsider the
item at its next meeting, afier aliowing for public
input on the item.

"(d) Any materials provided to a schoolsite council
shall be made available to any member of the public
who requests the materials pursuant to the California
Public Records Act...."

The nine school site councils and advisory
committees specified in  Education Code section
35147, subdivision (b), were, save for ane,
established by .statutes enacted in the 1970's and
1980's as part of the following programs: the School
Improvement Plan {a general program that disburses
money across all aspects of school operation and
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performance; Educ.Code, § § 52012, 52015); the

Native American Indian Education Program
{Bduc.Code, §  52005); the Chacon-Moscone

Education Act of 1976
the School-Based

Bilingual-Bicultural

categorical aid programs; Educ.Code, § § 352850,
52852); the McAteer Act (compensatory education
program—for programs beyond regular education

program; Educ.Code, § § 54403, 54425, subd. (b));

the migrant education program (Educ.Code, §
54444 2% the School-Based Pupil Motivation and

- Maintenance Program and Dropout Recovery Act (to

address truancy and dropout issues; Educ.Code. § §
54720, 54724), the Program| ] to Encourage Parental
Involvementl (Educ.Code, § 11503, enacted 1990);
and the federal Indian Education Program (see former
25 U.S8.C § 2604; now see 20 U.S.C. § 7801 et

seq.).

*452 In the test claim, San Diego Unified alleged
that the Test Claim statutes imposed certain open
meeting requirements on these school site councils
and advisory committees, constituting reimbursable
state mandates. The Comunission agreed.
the statutes constituted reimbursable state mandates
for the costs of preparing specified meeting agendas,
posting those agendas, and providing the opportunity

. for the public to address agenda items.

Pursuant to Government Code section 17559, the

state Department of Finance (the State) brought an

administrative mandate proceeding to review the
Commission's decision._[FN12] The trial court
agreed with the Commission, stating: "Two primary
issues are raised in this matter. The first issue is
whether the 1993 amendmenls to the Brown Act (i.e.,
to Government Code section 54852] and: the 1994
enactment of ... section 35147 mandate a new
program or higher level of service.  The Court
concludes that they do. The second issue is whether
a reimbursable state mandate is created only when an
advisory council or committee which is subject to the
Brown Act is required by .state law.  The Court
concludes that it is not. [ ] The petition for writ of
mandate is DENIED." '

-FNI2. Govemnment Code section
subdivision {b}. .

17559,

It found -

These are the two issues before us as well
Government_Code section 17559 requires that the
trial court review the Commission's decision under
the substantial evidence standard; where the trial
court applies this standard, we are generally confined
to inquiring whether substantial evidence supports
that court's decision._ [FNi3] However, we
independently review the fial courts “legal
conclusions about the meaning and effect of

constitutional and statutory provisions." JFN14]

FN13. City of San Jose v. Stare of California
(1996) 45 Cal.App.dth 1802 1810, 53
Cal.Rpir.2d 521 (Ciry of San Sose ).

FN14. Citv_of San Jbse, suprg_ 45

Cal.App.4th_at pape 1810. 53 CalRptr.2d
321

DISCUSSION

" 1. New Program ar Higher Level af Service for an

Existing Program

[4][5] A reimbursable state mandate is created only
when the state "mandates” a "new program” or a
"higher level of service” for an existing program on
any local government, including.a school district
[FN15] “Program”" has its commonly understood
meaning: a program camies out "the governmental
function of providing services to the public"; or it is
a law "which, to implement a state policy, 1mpose[s]
unique requirements on local govemnments and do[es]
not apply generally to all residents and entities in thc

state." [FN16]

FN15. Article XIII B, sections 6, §,
subdivision (d); Government Code sgction
17514; Lucia Mar, supra 44 Cal3d at page
835,244 Cal.Rotr. 677, 750 P.2d 318; Ciy
of £l Monie_supra_83 Cal.App.4th at papg
277,99 Cal.Rptr.2d 333.

FNI16. County of Los Anpeles  supra, 43
Cal.3d _at pape 56, 233 Cal.Rptr. 38, 729
P.2d 202.
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In this part of the opinion, we address the issue of
.whether the two Test Claim statutes reflect 2 "new

program” or a “higher level of service” for an existing

program. In the next part, we confront the issue of

whether the two statutes "mandate” the program
’ serwces

The pames spcnd considerable time on whether the
school site councils and adwsury bodies were
"tegislative bodies" subject to the Brown Act before
the Test Claim statutes, and thus whether the Test
Claim statutes involve a “new program.” *453 We
need not resolve this matter.  Even assuming the
school site councils and advisory committees ‘were
subject to the Brown Act before the advent of the two
Test Claim statutes, these two statutes reflect a
“higher level of service” for enstmg programs.

- [ENIT]

"ENI17. Article XII B, section  6;
Governtnent Code section [7514; see City

of Bl Monte, supra, 83 Cal.App.4th at pape

277,99 Cal.Rpir2d 333,

[6] As a preliminary matter, we note that we are
dealing with "programs" within the meaning of the
.state mandate laws. The provision of educational
services—as carried out by the school site counciis
and advisory committees at issue—is certainly a
govermnmental program, as that term is commonly
understood. The two Test Ciaim statutes, as well, set
forth unique requirements on local government
(school districts) to further the state policy of open
- public meetings; -these requirements do not apply
penerally to residents and entities in the state.

On the issue of "higher level of service," the 1993
legislative package that redefined "legislative body"
for Brown Act purposes in section 54952 also
repealed 2 Brown Act statute that applied to advisory
bodies of local agencies, including advisory bodies of
schoo! districts._[FNI8] The repealed Brown Act
statute was Government Code section 54952.3, as
enacted, it provided in relevant part:

FN18. Statutes 1993, chapter 1138, sections

3, 5, pages 6387-6388; see Government

Code section 54951.

"As used in this chapter 'legislaiive body' also
includes any advisory commission, advisory

.committes or advisory body of a local agency,.

created by charter, ordinance, resolution, or- by any

Similar formal action of a goveming body of a local

agency.

"Meetings of such advisory commissions,
committees or bodies ... shall be open and public, and
notice thereof must be delivered persenally or by
mail at leasi 24 hours before the time of such meeting
to each person whe has requested, in writing, notice
of such meeting.

“If the advisory comumission, commitiee ar body
elects to provide for the holding of regular meetings,
it shall provide by bylaws, or by whatever other rule
is-utilized by that advisory body Jor the conduct of its
business, for the time and place for holding such
regular meetings. No other notice of reguiar

meetings is reguired.... " [FN19]

FN19. Former Government Code section
549523 {added by Stats.1968, ch. 1297, §
1, p- 2444 [note: amended nonsubstantively
by Stats.1975, ch. 959, § 7, p. 2241, and by
Stats. 1981, ch. 968, § 26, p. 3694] ), italics
added.

The State concedes that all. of the school site
councils and advisory commitiees at issue here are
advisory bodies. This is borne out by their similar
treatment as advisory entities within Education Code
section 35147,

The two Test Claim statutes reflect a higher level of
service for the existing programs served by these
councils and comumittees than what former
Government Code section 54952.3 specified.  The
Test Claim statutes require that meeting agendas be
prepared and posted at least 72 hours before the
meeting, and that the pubiic be allowed to address
agenda items. [FN20] These requirements are above
*454 those specified in the italicized portions of
former Government Code section 54952.3, set forth
ante. No party has disputed that the increased
amount of costs involving this higher level of service
is stgnificant and surpasses the .statutory minimum
cost mandate set forth in Government Code section
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17564.

FN20. See Government Code section
54954.2, imposing ‘such Brown Act
requirements on the advisary bodies at issue
here from April 1, 1994 to July 21, 1994;
see. also Education Code section 35147
imposing such requirements on these
advisory bodies from July 21, 1994, onward.

We conclude that the Test Claimn statutes specify a
"higher level of service" for existing programs. We
now turn fo the thomier issue: whether these two
statutes "inandate" a higher level of service.

2. “"Mandate® a Higher Level of Service

[7] For there to be a reimbursable state mandate
- here, the Constitution and Government Code require
that the Test Claim statutes “mandate" a higher level

0l)[’ser\.vlc,t‘: ]EHZH

FNZ1. Article XIII B, section 6;
Government Code section 17514,

The State argues that the school site councils and
advisory committees referred to in the Test Claim
statutes serve categorical aid programs that school
districts participate in either voluntarily or as a
“condition to receive-state or federal funds. From
this, the State concludes that, as a matter of law,

where a school district participates in a state statutory .

program voluntarily or conditionally, the State may
impose reasonable requirements on the disirict
without providing a reimbursable state mandate,
because the State has not legally mandated such
program participation. ~ While the State's position
looks strong on the surface, there are cracks in Jts
foundation.

The State's position finds support in a 1984 appellate
court decision, City of Merced v. State of California.
[FN22] The question there was whether a new state
statute that required compensation for business
goodwill in local eminent domain proceedings

constituted a reimbursable state mandate under
estamtory law.  The court said no, reasoning “that
whether a city or county decides to exercise eminent

domain is, essentially, an option of the city or county,
rather than a mandate of the state. The fundamental
concept is that the city or county is not required to
exercise eminent domain.... Thus, payment for loss of
goodwill is not 2 state-mandated cost.” [FN23]

N22. City of Merced v. State of Cali ornfa'

(1984) 153 Cal.App.3d 777. 200 Cal Rptr.
642 (City of Merced .

FN23. .C.-'tp of Merced supra, 133
Cal.App.3d at pape 783, 200 Cal. Rptr. 642.

Two months after City of Merced this court, in Cipy
of Sacramento'v, State of California (Sacramento 1),
[FN24] employed similar reasoning. The question in
Sacramento [ was whether a state law requiring local
public employees to be covered by the state
unemployment insurance law constituted a state
mandate under Article XIIT B. section 6, and
statutory law._[FN25] The State asserted that it was
only complying with 2 federal requirement rather
than imposing a state mandate. [FN26] The federal
camponent of the unemployment insurance system
induced states to cover local public employees, by
making the states incur substantial political and
economic *455 detriment for not deing so._[FN27]
We looked at the definition of a federal mandate in
Article XIII B. section 9, subdivision (b), which
directs compliance "without discretion” or "which’
unavoidably make[s] the provision of existing
services more costly" (costs of federal mandates are
not within Article X1[T B's spending limits for state
end local governments). A federal mandate, we
reasoned, is one in which the mandated governmental
entity "has mo discrerion to refuse.” _[FN28] We
concluded that while it was ecenomically and
politically detrimental for the State not to compiy
with the federal law, the State still had the legal
discretion not to do so;  however, the Jocal
government had no discretion whether to comply
with the state statute. [FN29] Thus, the state statute
constituted a reimbursable state mandate.

FN24. City _of Sacramenio v.__Siate _of
Califorrnia (1984) 156 Cal.App.3d 182, 203
Cal.Rptr. 258 (Sacrgmento [ Y. see also
County__of Conire Cosia v, State aof
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California (1986) 177 Cal.App.3d 62, 79-

80, footnote 10, 222 Cal.Rptr. 750 (Caungg '

of Contra Costa ).

FN25, Sacramento { supra_156 Cel. App 3d
at pase 1RE. 203 Cal.Rpir. 258. -

FN26. Sacramento i, supra_156 Cal.App.3d
. atpage 186, 203 Cal.Rpir. 258

'E;NZ‘?. Sacramento I supra 156 Cal. App.3d
. at page 187 203 Cal.Rptr. 258,

FN28. Sacramento I supra, 156 Cal.App.3d
at page 197, 203 CaI.R_.ptr. 258,

" FN29. Sacramento I supra, 156 Cal. App.3d
at pages 196-197, 203 Cal.Rptr, 258,

_In 1986, in County of Contra Costa this court
agreed with City of Merced that the state statute
requiring the payment of business goodwill in
eminent domain proceedings did not constitute a
state-mandated cost._ [FN30] We noted that "we
employed analogous reasoning in [Sacramento f]."
[FN31] We characterized Sacramento [ as follows:
“There the city contended that & state law requiring
public employees "to be covered by the ‘state
unemployment insurance law constituted a state
_ mandate. The state. countered that it was only
complying with a federal requirement.... We ‘noted
that federal law provided financial incentives and that
it would have been politically unpalatable for the
state to refuse to extend coverage to public
employees, but nonetheless the decision was optional
with the state.... The same reasoning applies here:
the decision to proceed in eminent domain is optional
with the local government.  Since the state does not
mandate that the local apency incur the costs it
claims, the agency is not entitled to reimbursement
from the state." [FN32]

FN30. County of Contra Costa,_supra, 177

Cal.App.3d at pages 79- 80 & footnote 10,

222 Cal.Rptr. 750.

FN31. County of Contra Coste_supra. 177
Cal.App.3d at pace 79, footnote 1Q. 222
Cal.Rptr. 750.

FN32. County of Contra Costa_supra 177
Cal.App.3d at pares 79- 80. footnote l(]
222 Cal.Rptr. 750.

In 1990, the state "Supreme Court, in City of
Sacramento v. State of California (Sacramento I ),
IFN33| rejected our reasoning in Sacramento L The
issue of state mandate in Sacramento [ was the same
as in Sacramento /, and again implicated the question”
of federal mandate. _[FN34] Sacramenio Il did nat
directly review Sacramernto £, but involved litigation
arising from.a Sacramento { remand. [FN35]

FN33. City of Sacramento v. State of
California (1990} 50 Cal3d 51, 266
Cal.Rpir. 139785 P.2d 522 (Sacramento {1
) -

FN34. Sacramenio I supra_ 50 Cal.3d at
pages S7. 70, 266 Cal Rptr. 139, 785 P.2d.
322, '

FN35. Sacramento I[ supra_50 Cal.3d at
pages 59-60, 266 Cal.Rptr. 139, 785 P.2d
522. see Hayes v. Commission on State
Mandates (1992) 11 Cal.Appdth 1564,
1581, footmote 8, 15 Cal.Rptr.2d 547 (Haves
)

As in Sacramento | the argument in Sacramento {f
supporting a narrower view of mandate was that the
words "without discretion" and "unavoidably” in the
Article XII B, section 9, subdivision (b} definition of

- federal mandate require that there be clear legal

compuision for there to be a *456 federal mandate.
[FN36] The argument supporting a broader view of
mandate countered that the consequences of
California's failure to comply with the federal "carrot
and stick” scheme were so substantial that the state

"had no realistic "discretion” to refuse, and thus there
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was o - federal mandate because of practzcai
compulslon [FN37]

EN36. Sacramento I supra, 50 .Cal.3d at
page 71, 266 Cal.Rptr. 139, 785 P.2d 522.

FN37. Sacran:;enfo If supra_50 Cal.3d.at
page 71, 266 Cal Rptr. 135, 785 P:2d 522..

The Sacramento If couri adb[:}t.ed the broader view of
mandate, diSa'gi-é}eing _with .our adoption of the
narrower view .in Sacramento £ In doing so, the high

court noted that .the . vast bulk of cost—producmg;

federal influence on state and local government is by
inducement or.- mcentwe rather- than by direct- legal
- compulsion. |EN331 The: .court noted that "certain

reguiatory  standards imposed. by. the federal -

-government under 'cogperative federalism'. [i.e.,
federal-state carrot and .stick] schemes are.coercive:

on the states and localities in.- -every practical sense."” .

[FN391 The test for determining whether there is a
federal mandate Sacramenta [I concludcd,

matter of tnig chbicé, that is, whether partlmpatlon
in the federal;program "is lruly voluntary." _{FN40]
™ Sacramento [[ went on.to say: "Given the varicty.of
cooperative federal-state—loca[ programs, we .here
attempt no final .test for’ ‘mandatory’ versus optmnal‘

~ compliance w:th fedaral law.. A determination-in -

each case must depend on such factors-as the nature
and purpose of the federal program; whether ‘its
design suggests an intent to coerce; when state
and/or local participation began; the penalties, if any,
assessed for withdrawal or refusal to participate or
comply; and any other legal and practical
consequences of nonparticipation, noncompliance, or

wi_thdrawal.“ [FN41]

;FNBE. Sacragmento [, supra_ 50 Cal3d at
page 73. 266 Cal.Rptr. 139, 785 P.2d 522.

FN39. Sacramento I supra_50 Call3d at
pages 73-74. 266 Cal Rptr. 139, 785 P.2d
22.

Lh

FN40, Sacramento L supra, 50 Cal.3d at ~

" pape 76, 266 Cal Rotr. 139, 785 P.2d 522:

see also Hayes, supra, 11 _Cal.App.4th at
pages 158 1- 1582 15 Cal.RDtr.Zd 547.

F‘N4I_‘Sacramenm Il supra_ 50 Cal3d at
paee 76,266 Cal.Rptr. 139, 785 P.2d 523

Another state Supreme Court decision that has same .
bearing on the question of state mandate in terms of
legal versus practical -cormpuision-is Lucia -Mar,
[FN42] The issues there were whether ‘a staté’ statute -
that required school districts to contribute part of the
cost of educating disabled' pupils at state schodls
constituted & "new program" - for the districts, -aiid

_whether the districts were "mandated” by the state to

make these contributions. [FN43] The arguinent-in

Lucia Mar that there was no state mandate was that
-the school districts had the option, under another state °
.statute, to provide.a local program for disabled

children, to send them to-private schools, ar to refer
them to the state schools; [FN44] The argument in

favor of a state mandate was that the districts " 'had

no. other reasonable alternative-than to utilize the

services of the state] ] schools, as they [were] thie

least expensive alternative in. educating [disabléd]

children.' " [FN45] Since the Commission in Lucia

Mar had concluded that *d57 the state statute at issue

did not specify a "new program™ or "higher level of
service," it never. reached the .issue of state-
“mandate.” The Lucia Mar court-concluded there

was 2 "new program," ‘and-remanded the mandate

issue to the Commission without explicitly resolving

whether the concept of state mandate is confined to

legal compuision or whether it extends to practlcal

compulsion as well _{_El'ﬂﬁ_‘l

FN42. Lucia Mar, supra_44 CaDd 830, 244
Cal.Rptr. 677,750 P.2d 318.

FN43. Lucig Mar, supra_44 Cal.3d at pages
832. 836 244 Cal.Rpir. 677, 750 P.2d 318.

FN44. Lucig Mar_supra, 44 Cal.3d at pape
§37, 244 Cal.Rptr. 677, 750-P.2d 318.

FN45, Lucio Mar_supra_44 Cal 3d at page
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837,244 Cal Rptr. 677, 750 P.2d 318.

EN46. Lucia Mar, supra, 44 Cal.3d at pages
836-837. 838. 244 Cal Rptr. 677, 750 P.2d
318.

Citing Lucia Mar's mandate discussion, twa

appellate’ court decisions have characterized the
. concept of state mandate in terms of whether the
local governmental.entity has an alternative to the
state scheme, The first decision, County. of Los
Angeles v. Commission on State Mandates, noted that

if "a lacal entity or school district has alternatives -

under the statute other than the mandated- {cost], it
does not constitute a state mandate.” JFN47] Like
Lucia Mar,  though, County of lLos Angeles v,
Commission on State Mandates does not say whether
these "alernatives,” for state mandate purposes, are
just legal altematives or whether they encompass
practical alternatives as well. The second decision is
a recent decision from this court, City of El Monte.
[FN4B] We observed there that “[t]Jhe possible
existence of reasonable alternatives ... [leaves] open:

the question whether the [state-dlrected cost] [was] -

mandated...." [FN49] :

FN47. County of Los Angeles v. Commission
on_State Mandates (1995) 32 Cal.App.4th
805. 818, 38 Cal.Rptr.2d 304, citing Lucia

Mar, supra,_44 Cal.3d at pages 836-837, 244
Cal.Rptr. 677,750 P.2d 318.

FN48. City of E! Monte, supra. 83
Cal.App.4th 266, 99 Cal.Rpir.2d 333.

FN49. City of E! Monte, supra_ 83

Cal.App.Ath at page 278, footnote 6, 99
Cal.Rpir.2d 333, italics added, citing Lucia

‘Mar,_supra, 44 Cal.3d at pages 836-837, 244
Cal.Rptr. 677750 P.2d 318,

[8] In lwne with Sacramento I{'s approach to mandate
and with this court's characterization of Lucia Mar in

Ciry_of EI Monte, we define the concept of state
mandate to include situations where the local
governmental entity has no reasonable aliemative to

the state scheme or no true choice but to .phrticipate
in it, rather than confine the concept to direct legal
compuision as argued by the State. Our definition
aligns with the constitutional and statutory languapge
relating to state mandate when viewed against the
backdrop of how the concept of federal mandate in
Article XIII B has been interpreted by our Supreme
Court. Article XIII B, section 6, as pertinent, states
simply that "{w]henever the Leglslarure of any state
agency mandates a new program or higher level of
service on any local government," the State shall pay
for that mandate. Government Code section 17514,

. part of the statutory scheme that implements Article

XIII B, section 6, defines " "fcjosts mandated by the
state' " to mearn, as relevant here, “any increased costs
which a iocal agency or school district is required to
incur ... as'a result of any statute ... which mandates a
new program or higher level of service of an existing
program.” [FN50] Although: Article X1 B defines a
federal mandate &s one being "without discretion” or
invoiving "unavoidabl [e]" coats, [FN51] our
Supreme Court has interpreted that mandate along the
fines of whether . reasonable, practical alterhatives
exist to the federal directive._[FN52] Given the less
mandatory language surrounding the definition of
state mandate, *458 we construe the Article XTIT B
concept of state mandate along these same lines.
Like the pervasive "carrot and stick" approach to
federal-state relations that prompted the federal
mandate interpretation, & similar approach pervades
state-local relations, as the educational programs
referenced in the test claim statute of Education Code
section 35147 aptly illustrate.

FNA0. See Government Code section 17500.

FN5 1. Article X[1[ B, section 9, subdivision
(b).

FN352. Sacramento [l supra_30 Cal.3d at
pages 70-76. 266 Cal.Rpwr. 139, 785 P.2d

322,

[9] At oral argument, the State emphasized the
statutory language of - Government Code section
17513 defining " ‘'[closts mandated by the federal
govemment' " as including "costs resulting from
enactment of a state law or reguliation where failure
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*to enact that law eor regulation to meel specific federal '

program or service requirements  would result in
substantial monetary penalties or loss of funds to
public or private persons in the state" (Italics
added.) The State noted that similar language does
not appear in the statutory definition of " '[c]osts
mandated by the state' * set forth in Government
Code__section [7514. Nevertheless, as the
Sacramento If court observed, Government Code
sections 17513 and 175i4 merely implement the
constitutional language. of Article XIII B; the focus
of the Sacramento {I's-"mandate” analysis remained
on Adrticle XIII B, section 9's language of “without
discretion" and "“unavoidablfe]." _[FN53] In any
event, statutory language cannot trump constitutional
language nor our high court's interpretation of that
constitutional language.

FN53...,Si:'rcramenta Il _supra _SD Cal.3d at
pages 70-76, 266 Cal.Rptr. 139, 785 P.2d

522; see Government Code section 17500,

@That brings us full circle to the State's argument
; here. The State arpues that, as g matier of law,

where a local governmental entity participates in a

state statutory program either voluntarily or as a
conditicn of receiving funds, the State may impose
reasonable requirements on the entity without having
to pay a reimbursable state mandate. The key to this
argument is that the concept of voluntary or
cenditional participation encompasses all
partl::.lpauon except that which is Jegally competied.
Applying this argument, then, the State notes that
since San Diego Unified is not legally compelled to
offer the programs.for which the Test Claim- statutes
increase the agenda and public comment costs, that is
the end of the analysis--there can be no state mandate
as a maiter of law. San Diego Unified may simply
discontinue these "discretionary," “voluntary,”
"optional" programs (i.e., not legally compelied
programs) and not incur the additional costs of
posting and preparing meeting agendas, and
providing for public comment on agenda items,
_ pursuant to the Test Claim statutes.

However, for the reasons set forth above, we do not
construe state mandate as limited to situations of
fegal compulsion. We construg it to also encompass
situations where there is no reasonable alternative or
no true choice but to participate in the state scheme,

The State's narrow view of state mandate ignores:the
realities of how - contemporary  multilevel
governments carry out much of their business.

The Conunission never considered the jssues
whether the test claimants have a reasonable
altemnative ‘or a true choice not to-participate in the
educational prdgrams at issue, and thus a reasonable
alternative to paying the higher costs associated -with
the "higher leve! of service" specified in Education
Code section 35147 and Government Code section
54952, We will remand this matter to the
Commission for it to resclve these issues, because the
*459 Comumission is charged with initially deciding
whether a local agency is entitled to reimbursement
under Article XU B, section 6. [FN54] furthermore,
the statutory procedure to implEMENT ARTICLE
XIIl B. section 6, "establishes procedures ... for the
express purpose of aveiding multiple proceedings,
judicial and admiunistrative, addressing the same
claim that a reimbursable state mandate has been

created " [FNSS

FN34. See Lucia Mar, supra 44 Cal.3d at -
page 837, 244 Cal.Rptr. 677, 750 P.2d 31§;

Government Code section 17551; see also
Government Code section 17500.

FNSS. Kinfaw, suprag, 54 Cal. 3d at page 333,

285 Cal.Rptr. 66, 814 P.2d (308; see also
Governmeit Code section 17500 et seq,

DISPOSITION

The judgment is reversed, and this' matter is
remanded to the Commission for further proceedings
consistent with this opinion. Each party will pay its
own appellate costs.

We concur: NICHOLSON and HULL, 7.

122 Cal.Rptr.2d 447, 167 Ed. Law Rep. 283, 2 Cal.
Daily Op. Serv. 6362, 2002 Daily Journal D.A.R.
7992 Review Granted, Previously published at: 100
Cal.App.4th 243, (Cal.Const. art. 6, 5 [2; Cal. Rules
of Court, Rules 28, 976, 977, 979)
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County of Los Angeles Test Claim Amendment
Penal Code Section 13730 as Added and Amended by: Chapter 1609, Statutes e
of 1984, Chapter 965, Statutes of 1985; Chapter 483, Statutes of 2001; Penal
Code Section 12028.5 as Added and Amended by Chapter 901, Statutes of 1984,
Chapters 830 and 833, Statutes of 2002; Family Code Section 6228 as Added
and Amended by Chapter 1022, Statutes of 1999, Chapter 377, Statutes of 2002
Crime Victims’ Domestic Violence Incident Reports

Declaration of Bernice K. Abram

Bernice K. Abram makes the following declaration and statement under oath:

I, Bernice K. Abram, Sergeant, Sheriff’s Department, County of Los Angeles,
. executed a declatation on April 26, 2000, supporting reimbursement for developing
and implementing methods and procedures to comply with new State-mandated
requirements in responding to and reporting domestic violence incidents.

I declare that it is my information or belief that the County of Los Angeles "Crime
Victims’ Domestic Violence Incident Reports" test claim, filed on May 11, 2000 with
the Commission on State Mandates, is substantially related to this test claim -
amendment incorporating subsequent changes to Family Code Section 6228 and
Penal Code Section 13730 [the test claim legislation] as follows: Chapter 377,
Statutes of 2002, amending Section 6228 of the Family Code and Chapter 483,

- Statutes of 2001, amending Section 13730 of the Penal Code and, with respect to
impiementing Section 13730(c)(3) of the Penal Code, Section 12028.5 of the Penal

. Code as added and amended by Chapter 90!, Statutes of 1984, Chapter 830, Statutes
of 2002 and Chapter 833, Statutes of 2002 '

I declare that the County of Los Angeles will incur costs well in excess of $1,000
during the 2002-03 fiscal year to implement Chapter 377, Statutes of 2002, amending
Section 6228 of the Family Code and Chapter 483, Statutes of 2001, amending
Section 13730 of the Penal Code and, with respect to implementing Section
13730(c)(3) of the Penal Code, to implement Section 12028.5 of the Penal Code as
added and amended by Chapter 901, Statutes of 1984, Chapter 830, Statutes of 2002
and Chapter 833, Statutes of 2002.

I declare that Chapter 483, Statutes of 2001, in addmg Section 13730(c)(3), mandates
that: ' .
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.. The [domestic violence incident] report shall include at least all of
the following ..

(3) A notation of whether the officer or officers who responded to the
domestic violence call found it necessary, for the protection of the peace
officer or other persons. present, 'to inguire of.the victim, the alleged
abuser or both, whether a firearm or other deadly weapon was present at
the location, and, if there is an inquiry, whether the inquiry disclosed the
presence of a firearm or other deadly weapon. Any firearm or other deadly
weapon discovered by an officer. at the scene of a domestic violence
incident shall be subjk:ct to confiscation pursuant to Section 12028.5”
[Emphasis added]

I declare that Chapter 483, Statutes of 2001, in adding Section 13730(0)(3) 1mposes

~ three mandatory duties upon-local law enforcement agencies:.

1. When “... necessary, for the protectmn of the peace officer or. other
persons present [the mandatory duty] to inquire of the victim, the alleged
abuser or both, whether a firearm or o Section 12028 5”

her deadly weapon was present at the locaﬂon

2. The mandatory.duty to.report if an inquiry was made “... whether a
ﬁrearm or other deadly weapon.was present at the location, and, if there is
an. inquiry, whether the inquiry disclesed the presence of a firearm or other
deadly weapon.”

3. The mandatory duty that “... [a]ny firearm or other deadly weapon
discovered by an officer at the scene of a domestic violence incident shall
be subject to.confiscation pursuant to Section 12028.5” -

It is my.information.or belief that, in order to comply with the [above] duties, each, -
of over 10,000 domestic viclence incidents, in Los Angeles County during 2002-03,
now requires, on average, an additional 5 minutes to inquire of the victim whether a
firearm or other deadly weapon is present, an.additional 30 minutes to search for and
obtain the weapon; .an additional .5 minutes to,.report the results, and; where ‘the
weapon is confiscated pursuant. to.Penal Code Section 12028.5, an additional 90-
minutes to perform the following duties:
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I. The duty requiring that a peace officer “... shall take temporary custody of

any firearm or other deadly weapon in plain sight or discovered pursuant to a

consensual or other lawful search as necessary for the protection of the peace e
officer or other persons present.” [Section 12028.5(b)]

‘2. The duty requiring that © [u]pon taking custody of a firearm or other
deadly weapon, the officer shall give the owner or person who possessed the
firearm a receipt. The receipt shall describe the firearm or other deadly
weapon and list any identification or serial number on the firearm. The receipt
shall indicate where the firearm or other deadly weapon can be recovered, the
time limit for recovery as required by this section, and the date after which the

owner or possessor can recover the firearm or other deadly weapon. [Section
12028.5(b)]

3. The duty requiring that the confiscated “... firearm or other deadly weapon
'shall be held [not less than] than 48 hours.” {Section 12028.5(b)]

4. The duty requiring that “... the firearm or other deadly weapon shall be
made available to the owner or person who was in lawful possession fas
specified] 48 hours after the seizure or as soon thereafier as possibie, but no
later than 5 business days after the seizure.” [Section 12028.5(b)]

5. The duty requiring that a “... peace officer, as defined in subdivisions (a)
and (b) of Section 830.32, who takes custody of a firearm or deadly weapon
pursuant to this section shall deliver the firearm within 24 hours to the city
- police department or county sheriff's office in the jurisdiction where the
college or school is located.” [Section 12028.5(c)]

6. The duty requiring that “ [a]ny firearm or other deadly weapon that has been
taken into custody that has been stolen shall be restored to the lawful owner, as
soon as its use for evidence has been served, upon his or her identification of

the firearm or other deadly weapon and proof of ownership.” [Section
12028.5(d)]

7. The duty requiring that “...[a]ny firearm or other deadly weapon taken into
custody and held by a police, university police, or sheriff's department or by a
marshal's office, by a peace officer of the Department of the California
Highway Patrol; as defined in subdivision (a) of Section 830.2, by a peace
officer of the Department of Parks and Recreation, as defined in subdivision
(f) of Section 830.2, by a peace officer, as defined in subdivision (d) of Section
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830.31, or by a peace officer, as defined in Section 830.5, for longer than 12
months.and not recovered by the owner or person who has lawful possession at
the time it was taken into custody, shall be considered a nuisance and sold or
destroyed as provided in subdivision (c) of Section 12028.”. [Section
12028. 5(e)] ' . :

8. The duty. requu-mg that, “... [i]n those cases in which a law enforcement
agency has reasonable cause to believe that the return of ‘a firearm or other
deadly weapon would be likely to result in endangering the victim or the
person reporting the assault or threat, the agency shall advise the owner of the
firearm or other deadly weapon, and within-60 days of the' date of seizure,
initiate a petition in superior:court to determine if the firearm or other deadly
weapon should be. returned *? [Sectlon 12028 5(H)]

9. The duty requmng that “ the law enforcement agency shall inform the
owner . or .person who had law_ﬁil possession of the firearm or .other deadly
weapon, at that person's last known. address by régistered.mail, return receipt
requested, that.he of she has 30 days from the date of receipt ofthe notice to
respond to the court clerk to confirm his or her desire for a hearing, and that
the:failure to respond shall result.in a default order forfeiting the confiscated
firearm.or other-deadly weapon. For the ;purposes of-this subdivision; the
person's last known‘address shallibe presumed to be the address provided to
the. law enforcement -officer. by that person at:the time of the family vidlence-
incident.. In the event -the person whose firéarm or other deadly weapon was
seized does not reside at-the ldst address provided to the agency, the agéncy
shall make a diligent, good faith effort to {earn the whereabouts of the person
and to comply w1th these notification requlrements ?[Section 12028 5(g)]

10. The duty reqmrmg local law -enforcement agenmes and the dlstrlct-
attorney to. pamclpate i’ hearings ... if the person: requests a hearing”,

which case, “::. the:court clerk- shall set-a hearing no-later than 30 days '
from.receipt of that_ request. The court clerk shall notify the person, the law
enforcement agency involved, -and the district-attorney of the date; time,
and place of the hearing. Unless it:is shown by a:preponderance of the.
evidence that the return of'the firearm or other deadly weapon would result |
in endangering the victim or the person reporting the assault or threat, the
court shall order the return of the. firearm or other deadly weapon and shall
award reasonable attorney's fees to the prevalhng party.” S
[Section 12028.5(h)]
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11. The duty requiring local law enforcement agencies and the district
attorney to participate in hearings “ ... [i]f there is a petition for a second
‘hearing, and, “...unless it is shown by clear and convincing evidence that
the return of the firearm or other deadly weapon would result in
endangering the victim.or the person reporting the assault or threat,” the
duty of local law enforcement agencies to “... return of the firearm or other
deadly weapon” and, as specified, pay “... reasonable attorney's fees to'the
prevailing party.” [Section 12028.5(j)] '

I declare that the County of Los Angeles will incur costs well in excess of $1,000
during the 2002-03 fiscal year to implement Penal Code Section 13730{c)(3) as
added by Chapter 483, Statutes of 2001 and, when required under Section
13730(c)(3), Penal Code Section 12028.5 as added and amended by Chapter 901,
Statutes of 1984, Chapter 830, Statutes of 2002 and Chapter 833, Statutes of 2002,

I declére that Chapter 377, Statutes of 2002, amending Section 6228 of the Family
Code [as added by Chapter 1022, Statutes of 1999 - the original test claim
legislation], imposes additional duties on local government as underlined below:

“(a) State and local law enforcement agencies shall provide, without
charging a fee, one copy of all domestic violence incident report face sheets,
one copy of all domestic violence incident reports, or both, to a victim of
domestic violence, or to his or her representative if the victim is deceased,
as defined in subdivision (g), upon request. For purpeses of this section,
"domestic violence" has the definition given in Section 6211.

(b) A copy of a domestic vielence incident report face sheet shall be made
available during regular business hours to a victim of domestic violence or
his or her representative no later than 48 hours after being requested by the
victim or his or her representative, unless the state or local taw enforcement
‘agency informs the victim or his or her representative of the reasons why, for
good cause, the domestic violence incident report face sheet is not avaiiable,
in which case the domestic violence incident report face sheet shall be made
available to the victim or his or her representative no later than five working
days after the request is made. -

(c) A copy of the domestic violence incident report shall be made available
during regular business hours to a victim of domestic violence _or his or her
representative no later than five working days after being requested by a
victim or his or her representative, unless the state or local law enforcement
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agency informs the victim or his or her representative of the reasons why, for
good cause, the domestic violence incident report is not available, in which

@ case the domestic violence incident report shall be made available to the
victim or his or her representative no later than 10 working days after the
request is made.

(d) Any.person requesting copiés under this section shall present state or local
law enforcement withhis or her identification, such as a current, valid driver's
license, a state-issued identification card, or a passport and, if the person is a
representative of the victim, a certified copy of the death certificate or other
satisfactory evidence of the death of the victim at the time a request is made.

(Q);;;'T his section shall apply tofequests for face sheets or reports made within
“five years from the date of completion of the domestic violence incidence
report.

(f) This.section shall be known, and may be cited, as the Access to Domestic
Violence Reports Act of 1999.

(g)(1) For purposes of this section, a representative of the victim means any of
~ the following: ' : ' ‘

( A) The surviving spouse.

(B) A surviving chil_d 6f the decedent who has attained 18 vears of age.

(C) A domestic partner, as defined.in subdivision (a) of Section 297.

(D) A survivingparent of the decedent:

(E) A surviving adult relative.

(F) The public administrator if one has been appointed.” [Emphasis added.]

[ declare that the County of Los Angeles will incur costs well in excess of $1,000
during the 2002-03 fiscal year to implement Chapter 377, Statutes of 2002, amending
Section 6228 of the Family Code, mandating that additional services be provided to
‘representatives’ of domestic viclence victims.
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I am personally conversant with the foregoing facts and if so required, I could and
would testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matiers which
are therein stated as information or belief, and to those miatters, I believe them to be

true,

DY -3 LA 5 LA,

Date and Place
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County of Los Angeles Test Claim Amendment
@Penal Code Section 13730 as Added and Amended by: Chapter 1609, Statutes
of 1984, Chapter 965, Statutes of 1985, Chapter 483, Statutes of 2001; Penal
-Code Section 12028.5 as Added and Amended by Chapter 901, Statutes of 1984,
Chapters 830 and 833, Statutes of 2002; Family Code Section 6228 as Added
and Amended by Chapter 1022, Statutes of 1999, Chapter 377, Statutes of 2002
Crime Victims’ Domestic Violence Incident Reports '

Declaration of Wendy Watanabe

Wendy Watanabe makes the following declaration and statement under oath:

I, Wendy Watanabe, Director of Financial Programs, Administrative Services
Division, Sheriff’s Department, County of Los Angeles, am responsible for claiming
reimbursement for developing and implementing methods and procedures to comply.
with new State-mandated requlrements in responding to and reporting domestic
violence incidents.

I declare that it is my information or belief that the County of Los Angeles "Crime
@Victims? Domestic Violence Incident Reports" test claim, filed on May 11, 2000 with
the Commission on State Mandates, is substantially related to this test claim
amendment incorporating subsequent changes to Family Code Section 6228 and
Penal Code Section 13730 [the test claim legislation] as follows: Chapter 377,
Statutes of 2002, amending Section 6228 of the Family Code and Chapter 483,
Statutes of 2001, amending Section 13730 of the Penal Code and, with respect to
- implementing Section 13730(c)(3) of the Penal Code, Section 12028.5 of the Penal
Code as added and amended by Chapter 901, Statutes of 1984, Chapter 830, Statutes
of 2002 and Chapter 833, Statutes of 2002

I declare that the County of Los Angeles will incur costs well in excess of $1,000
during the 2002-03 fiscal year to implement Chapter 377, Statutes of 2002, amending

. Section 6228 of the Family Code and Chapter 483, Statutes of 2001, amending
Section 13730 of the Penal Code and, with respect to implementing Section
13730(c)3) of the Penal Code, to implement Section 12028.5 of the Penal Code as
added and amended by Chapter 901, Statutes of 1984, Chapter 830, Statutes of 2002
and Chapter 833, Statutes of 2002.
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I declare that Chapter 483, Statutes of 2001, in adding Section 13730(0)(3) mandates
that:

. The [domestic violence incident] report shall include at least all of
the following ...

(3) A notation of whether the officer or officers who responded to the
domestic violence call found it necessary, for the protection of the peace
officer or other persons present, to inquire of the victim, the alleged
abuser or both, whether a firearm or other deadly weapon was present at
the location, and, if there is an inquiry, whether the inquiry disclosed the
presence of a firearm or other deadly weapon. Any firearm or other deadly
weapon discovered by an officer at the scene of a domestic violence

incident shall be subject to confiscation pursuant to Section 12028.5*
[Emphasis added.]

I declare that Chapter 483, Statutes of 2001, in adding Section 13730(c)(3), unposes
three mandatory duties upon local law enforcement agencies:

1. When “... necessary, for the protection of the peace officer or other
persons present, [the mandatory duty] to inquire of the victim, the alleged
abuser or both, whether a firearm or o Section 12028.5”

her deadly weapon was present at the location...”

2. The mandatory duty to report if an inquiry was made “... whether a
firearm or other deadly weapon was present at the location, and, if there is
an inquiry, whether the inquiry disclosed the presence of a firearm or other
deadly weapon.” |

3. The mandatory duty that “... [a]ny firearm or other deadly weapon
discovered by an officer at the scene of a domestic violence incident ghall
be subject to confiscation pursuant to Section 12028.5”

1t is my information or belief that, in order to comply with the [above] duties, each,
of over 10,000 domestic violence incidents, in Los Angeles County during 2002-03,
now requires, on average, an additional 5 minutes to inquire of the victim whether a
firearm or other deadly weapon is present, an additional 30 minutes to search for and
obtain the weapon; an additional 5 minutes to report the results, and, where the
weapon is confiscated pursuant to Penal Code Section 12028.5, an additional 90
minutes to perform the following duties:
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1. The. duty requiring that a peace officer “... shall‘take temporary custody of
any firearm or -other deadly weapon in plain sight.or discovered pursuant to a
consensual or other lawful search as necessary for the protection of the peaee
officer or other persons present.” [Section 12028.5(b)]

2. The duty requiring that “... fu]pon taking custody of a firearm or other

deadly. weapon, the officer shall give the owner or person who possessed the
firearm a.receipt. ‘The receipt shall describe the firearm or other deadly

weapon and list any identification or serial number on the firearm. The receipt
shall indicate where the firearm or other deadly weapon can be recovered, the

time limit for recovery as required by-this section, and the date after which the

OWIeT :0T: POSSeSSOr Call recover the fu-earm or other deadly weapon [Sectlon

12028.5(b)]

3. The duty requiring-that the confiscated *... firearm or other deadly weapon
shall be held [not less than] ‘than 48 hours ? [Sectlon 12028. S(b)] '

4, The duty requiring ‘that “... the firearm or other déadly weapon shall be
made available to the’ owner or person who was in lawfill possession [as
- specified] 48 hours:after the seizure or as soon thereafter as possible, but no
later than 5 busmess days after the seizure.” [Sectmn 12028 S(b)]

5. The duty . requiring that a “... peace ofﬁcer-, as defiriéd in subdlvisions,(a)'

. and ‘(b). of:Section 830.32, who takes custody 6f &"firearm or deadly weapon

pursuant to this section shall deliver the firearm within 24 hours'to the city

- police -department  or county sheriff's office in'the _}urlSCthlOll where the
college or school is.located.” [Section 12028 5(c)): R

6. The: duty requiring that “ [a]ny firearm or other deadly weapon that has been
taken mto-custody-that has been stolen shall be restored to the lawful owner, as
soon as its use for evidence has been served, upofi his or her identification of

the firearm' or other deadly weapen and proof of Oerel‘Shlp ? [Sectlon_
12028. S(d)] : :

7. The duty requmng that “...[a]ny firearm or othier deadly weapon taken into
custody and held-by a pohce, university police; ot sheriff's department or by a
marshal's office, by a peace officer- of theé Department of ‘the’ California
Highway Patrol, as defined in subdivision (a) of ‘Section 830.2, by a peacé
officer of the Department of Parks and Recreation, as defined in subdivision
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(f) of Section 830.2, by a peace officer, as defined in subdivision (d) of Section

830.31, or by a peace officer, as defined in Section 830.5, for longer than 12 9
months and not recovered by the owner or person who has lawful possession at

the time it was taken into custody, shall be considered a nuisance and sold or

destroyed as provided in subdivision (c) of Section 12028." [Section -
12028.5(e)]

8. The duty requiring that, “... [i]n those cases in which a law enforcement
agency has reasonable cause to believe that the return of a firearm or other
deadly weapon would be likely to result in endangering the victim or the
person reporting the assauit or threat, the agency shall advise the owner of the
firearm or other deadly weapon, and within 60 days of the date of seizure,
initiate a petition in superior court to determine if the firearm or other deadly
weapon should be returned.” [Section 12028.5(f)]

Q. The duty requiring that “... the law enforcement agency shall inform the
owner or person who had lawful possession of the firearm or other deadly
weapon, at that person's last known address by registered matl, return receipt
requested, that he or she has 30 days from the date of receipt of the notice to .
respond to the court clerk to confirm his or her desire for a hearing, and that
the failure to respond shall result in a default order forfeiting the confiscated
firearm or other deadly weapon. For the purposes of this subdivision, the
person's last known address shall be presumed to be the address provided to
the law enforcement officer by that person at the time of the family violence
incident. In the event the person whose firearm or other deadly weapon was
seized does not reside at the last address provided to the agency, the agency
shall make a diligent, good faith effort to learn the whereabouts of the person
and to comply with these notification requirements.” [Section 12028.5(g)]

10. The duty requiring local law enforcement agencies and the district
attorney to participate in hearings “... if the person requests a hearing”, in
which case, “... the court clerk shall set a hearing no later than 30 days
from receipt of that request. The court clerk shall notify the person, the law
enforcement agency involved, and the district attorney of the date, time,
and place of the hearing. Unless it is shown by a preponderance of the
evidence that the return of the firearm or other deadly weapon would result
" in endangering the victim or the person reporting the assault or threat, the
court shall order the return of the firearm or other deadly weapon and shall
award reasonable attorney's fees to the prevailing party.”
[Section 12028.5(h)]
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11. The duty requiring local law -enforcement agencies and the district
attorney to participate in hearings ... [i]f there.is a petition for a second
hearing, and, “...unless it .is shown by clear and convincing evidence that
the return of - the firearm. or other deadly. weapon would result in
endangering the victim or the person reporting the assault or threat,” the
duty of local law enforcement agencies to “... return of the firearm or other
deadly weapon” and, as specified, pay “... reasonable attorney's fees to the
prevailing party.” [Section 12028.5(j)]

I declare that the County of Los Angeles will incur costs well in excess of $1,000
during the 2002-03. fiscal year to implement Penal Code .Section 13730(c)(3) as-
added by Chapter 483, Statutes of 2001 and, when required under Section
13730(c)(3); Penal:Code Section: 12028.5 as added and amended.by Chapter 901,
Statutes of-1984, Chapter 830, Statutes of 2002 and Chapter 833, Statutes of 2002. .

I declare that Chapter 377, Statutes of 2002, amending Section 6228 of the Faﬁily
"Code [asyaddéd by Chapter 1022; Statutes. of 1999 - the original; test claim
legislation], imposes additional duties on local government as underlined below: |

“(a)n State . and ‘local. law enforcement . agencies shall provide, without
charging a fee, one copy of all domestic violence incident report face sheets,

one copy of all domestic violence incident reports, or both, to a victim of
domestic violence, or to his or her representative if the victim is deceased,

as defined in subdivision (g), upon request. For purposes of this section,

"domestic violence" has the definition given-in Section 6211. .

(b) A copy of a domestic violence incident report: face sheet shall be made
available during regular business hours to a victim of demestic violence or
his or her representative no later than 48 hours,after being requested by the
victim or his or her representative, uniess the state or local law enforcement
agency informs the victim or his or her representative of the reasons why, for
good cause, the domestic violence incident report face sheet is not available,
in which case the dornesticviolence-incident report face sheet shall-be;made
available to the victim or his or her representative no later than five Workmg
“days after the request is. made :

(c) A copy of the domestic violence incident report shall be made available
during regular business hours to a victim of domestic violence or his or her
representative no later than five working days after being requested by a
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victim or his or her representative, unless the state or local law enforcement

agency informs the victim or his or her representative of the reasons why, for

good cause, the domestic violence incident report is not available, in which @
case the domestic violence incident report shall be made available to the

victim or_his or her representative no later than 10 working days after the

request is made. :

(d) Any person requesting copies under this section shall present state or local
law enforcement with his or her identification, such as a current, valid driver's
license, a state-issued identification card, or a passport and, if the person is a
representative of the victim, a certified copy of the death certificate or other
satisfactory evidence of the death of the victim at the time a request is made.

(e) This section shall apply to requests for face sheets or reports made within
five years from the date of completion of the domestic violence incidence
report. ' '

(f) This section shall be known, and may be cited, as the Access to Domestic
Violence Reports Act of 1995.

(g)(1) For purposes of this section. a representative of the victim means any of
the following:

(A) The surviving spouse. .

(B) A surviving child of the decedent who has attained 18 years of age.

{C) A domestic partner, as defined in subdivision (a) of Section 297.

. {D) A surviving parent of the decedent.

(E) A surviving adult relative.

(F) The public administrator if one has been appointed.” [Emphasis added.]

I declare that the County of Los Angeles will incur costs well in excess of $1,000
during the 2002-03 fiscal year to implement Chapter 377, Statutes of 2002, amending
Section 6228 of the Family Code, mandating that additional services be provided to
‘representatives’ of domestic violence victims.
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I am personally conversant with the foregoing facts: and if so required, I could and
would testify to the statements made herein. :

I declare under penalty of perjury under the laws of the State of California ihat the
foregoing is true and correct of my own knowledge, except as to the matters which
are therein stated as information or belief, and to those matters, I believe them to be
true. .

Ll 16(=3, M f}ﬂyfi« &)ML)W

Date and Place Signature £/

TOTAL P.BS
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. David Wellhouse
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Ms. Harmeet Barkschat
Mandate Resource Services
5325 Elkhom Blvd., #307
Sacramento, CA 95842

Mr. Keith Gmeinder, Principal Analyst
Department of Finance

915 L Street, Suite 1190

Sacramento, CA 95814

Ms. Susan Geanacou, Senior Staff Attomney
Department of Finance

915 L Street, 11™ Floor, Suite 1190
Sacramento, CA 95814

Mr. Steve Smith, CEO

Mandated Cost Systems

11130 Sun Center Dr., Suite 100
Rancho Cordova, California 95670

Mr. Jim Spane,

State Controller's Office
Division of Audits

300 Capitol Mall, Suite 518
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Mr. Michael Harvey, Bureau Chief
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3301 C Street, Suite 500
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Mr. Mark Sigman, SB90 Coordinator
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Public Resources Management Group
1380 Lead Hill Boulevard, Suite # 106
Rosevilie, CA 95661
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COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES; CALIFORNIA 90012-2766

PHONE: (213) 974-8301 FAX: (213) 626-5427

TYLER McCAULEY
IDITOR-CONTROLLER

DECLARATION OF SERVICE

STATE OF CALIFORNIA, County of Los Angeles:

Hasmik Yaphobyan states: I am and at all times herein mentioned have been a citizen of the United States and a resident of the

County of Los Angeles, over the age of eighteen years and not a party to nor interested in the within action; that my business
address is 603 Kenneth Hahn Hall of Administration, City of Los Angeles, County of Los Angeles, State of California;

That on the 17th day of, AQ. ril 2003, I served the attached:

Documants County of Los Angeles Test Claim Amendment, Penal Code Section 13730 as Added and Amended by: Chapter
1609, Statutes of 1984, Chapter 365, Statutes of 1985, Chapter 483, Statutes of 2001: Penal Code Section 12028.5 as Added and
Amended by Chapter 901, Statutes of 1984, Chapters 830 and 833, Statutes of 2002; Family Code Section 6228 as Added and
Amended by chapter 1022, Statutes of 1999, Chapter 377, Statues of 2002, Crime Victim’s Domestic Violence Incident Reporis,
including a ] page letter of J, Tyier McCauley dated Aprif 17, 2003, a Test Claim Form, a title page “a", 20 page narrative, a }

page declaration of Leonard Kaye, a Exhibits 1-2 (5] pages), all pursuant to CSM-99-TC-08, now pending before the Commission
on Siate Mandates.

upon all Interested Parties listed on the attachment hereto and by

[X] by transmitting via facsimile the document(s) listed above to the fax number(s) set forth below-on this date.
Commission on State Mandates — FAX (narrative only) and mailed the original set.

[] by placing [ ] true copies [ ] criginal thereof enclosed in a sealed enve]ope addressed as stated on the attached
mailing Iist.

[X] by placing the document(s) listed above in a sealed envelope with postage thereon fully prcpald in the United
States mail at Los Angeles, California, addressed as set forth below.

1 by personally delivering the document(s) listed above to the person(s) as set forth below at the indicated address.

PLEASE SEE ATTACHED MAILING LIST
That | am readily familiar with the business practice of the Los Angeles County for coliection and processing of correspondence for
mailing with the United States Postal Service; and that the correspondence would be deposited within the United States Postal
Service that same day in the ordinary course of business. Said service was made at a place where there is delivery service by the
United States mail and that there is a regular communication by mail between the place of mailing and the place so addressed.

I deciare under penalty.of perjury that the foregoing is true and correct.

Executed this 17th day of April 2003, at Los Angeles, California.
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EXHIBIT B

BEFORE THE COMMISSION ON STATE MANDATES
! _ STATE OF CALIFORNIA

ot -

Clgim of:

Madera Police Department
Claimant

No. CSM-4222

. -

DECISION

The attached Proposed Statement of Decision’ of the Commission* on State

Mandates 1is hereby adopted by the Commission on State Mandates as fts decision
in the above-entitled matter. ’

This Decisicn sha11 become effective on dJanuary 22, 1987.

IT IS SD ORDERED January 22, 1987.

ﬁzw/!%%oszéw

Peter Pelkofer Vice Ch
Commission on State Man

WP 15514
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BEFORE THE COMMISSION ON STATE MANDATES
STATE GOF CALIFORNIA

)
)
Llaim of: %
Madéra Pclice Department )} CSM-4222
‘ Claiment % o
)

PROPCSED  DECISIOH

This claim was heard by the Commission on State Mandates {commission) on
November 28, 1986, 1in Sacramento, California, during a regulary scheduied
meeting of the commission. Chief Gordon Skeeis appeared on behalf of the

Madera Police. Department. Sterling 0'Ran of the Office of Criminal Justice
. Planning also appeared.

Evidence both oral and documentary having been _introduced, the matter
submitted, and a vote taken the commission . finds:

NOTE

The finding of & reimbursable state wandate does not mean that a1l
increased costs claimed wili be reimbursed. Reimbursement, if any, fis
subject to commission approval of parameters and guidelines for
reimbursement of the claim, and a statewide cost estimate; legislative
appropriation; a timely filed claim for reimbursement; -and subsequent
review of the .claim by the State Controlier.

11,
FINDINGS OF FACT

‘The test claim was filed with the Commission on State Mandates on June 23,
1986, by the Madera Police Department.

2. The subject of the claim {s Chapter 1609, Statutes of 1984 and Chapter
668, Statutes of 1985. -
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Chapter 1609, Statutes of 1984 and Chapter 668, Statutes of 1985 require

‘that Celifernia law enforcement agencies develop, adopt and implement

written policies and standards for officers' response to domestic violence
calls. It also requires law enforcement agencies to maintain records and
recording systems specific to domestic violence activities and to provide
specific written information to apparent victims of domestic violence.

The Madera Police Department has incurred increased costs as a result of
having to: develop, adopt and implement standards for poifce officers’
responses to domestic violence calls; maintain records and recording
systems; provide written d{nformation to victims of domestic violence;
compile and submit monthly summary reports to the State Attorney General;
develop of a Domestic Violence Incident Report form.

The Madera Pclice Department's resulting increased costs are costs
mandated by the State. '

.
DETERMINATION OF 1SSUES

The Commission has the authority to decide this c1a1m under the provisions
of Government Code Section 17551.

Chapter 1688, Statutes of 1984 and Chapter 668, Statutes of 1985 <impose a
reimbursable state mandate upon California law enforcement agencies, The

. Madera Police Departmenit has established that these statutes impose a
" higher level of service by requiring law enforcement agencies to develop,

adopt and implement policies and standards for officer's. responses to
domestic violence calls; by requiring the maintenance of records and

recording systems, and by reguiring that specific written information be
provided to victims of domestic violence,

14624
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Adopted: 2/26/87

IT.

IIIL.

v,

PARAMETERS AHD GUIDELINES
Chapter 1689, Statutes of 1984 and
-Chapter 668, Statutes of 1985
DOMESTIC  VIOLENCE

“ SUMMARY 0OF MANDATE

Chapter 1689, Statutes of 1984 added Chepters 1 through 5, and
non-consecutive Sections 13788 through 13731 to the Califomia Penal
Code. These sections reguire all Taw enforcement agencies in the state
to develop, adopt and implement written policies and standards  for
officers' response to domestic violence calis by January 1, 1986,
Existing locel policies and those developed must be in writing and
available to the public upon rzeuest end must dnclude specific

standards for a  range of related activities.

Chapter 1689, Statutes of 12984 also reauires law enforcement agencies
to develop &n incident report form and meintain records of ell
protection - orders with respect %o demestic violemce incidents. This
is" required to be available for the information of- and use by ‘taw
enforcement officers responding to domestic viclence related calls for

assistance and to provide information about such calls to the Attorney
General on a monthly basis,

COMMISSION ON STATE MANDATES | DECISION

" On November 26, 1986, the Commission on' State HMandates found that

Chapter 1609, Statutes of 1984 and Chapter 668, Statutes of 1984
imposed an increased level of service upen local law enforcement
ggencies <thereby - mandating that these agencies provide the services
as described above. The commission's finding was in response -to a

test claim, originally filed, by the City of Maders Police Depariment
on June 23, 1986.

ELIGIBLE  CLATMANTS

Law enforcement agencies are elfgible -to file for reimbursement of

costs dincurred as a result of the state Tegislated domestic violence

programs.

PERIOD OF REIMBURSEMENT

Chapter 1689, Statutes of 1984 became effective on January.l, 1985, and
Chapter 668, Statutes of 1985 became effective Jamuary 1, 1986.

Section 17557 of the Government Code stetes that a test claim must be
submitted on or before Hovember 36 following a given fiscle .year to
establish eligibility for that fiscal year. The test claim for this
mandate was filed on June 23, 1986, therefore, casts incurred on or
after -Juty 1, 1985, are reimbursable. Cecsts dincurred es & result of

Chapter 668, Statutes of -1985 are reimbursable after 1ts effective date
of Jamuary 1, 1986.
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V.. REIMBURSABLE  COSTS

A.

The fn110&ing costs associated with the development of a Domestic
Yiolance Policy are reimbursabie. :

(1) For the costs associated with the development, adoption and
implementation of pelicies and standards, termed a Domestic
Violence Policy, pursuant to California Penal Code Section

13701, involving domestice vioience implemented by January 1,
1986. :

(2) For thE'costé associated with the development of a system for
recording all domestic violence-related «calls Tor assistance
to include. whether weapons are qinvolved.

(3) For the costs incurred after January 1, 1986, for preparation
of a statement of information for victims of . incidents of
domestic  violence. : .

(4) For monthly summary réborts compiled by the 1ocal agency and
~ . submitted to the Attorney General, State of California.'

(5) For the costs associated with the development of a Domestic
Violence Incident Report form wused to record and report
domestic violence calls.

The following costs are now reauired when responding to incidents
involving domestic - violence, as & result of Chapter 668, and did
not exist prior to Japuary 1, 1986. These costs are reimbursable.

(1) For furnishing the victim at the scene of a domestic violence
incident with written dinformétion regarding 1egal options and
avallable assistance and any necessary explanation of that
information, or for providing crally communicated - information
regarding legal options and available assistance to victims
via telephone when 1law enforcement response is not reauired,

(2) For the writing of mandated reports which shall include
domestic violence reports, incidents or crime reports directly
related to the domestic violence incident,

{3) For the establishment and utilization of & system fo verify

temporary restraining orders, stay away orders, and proofs of
seryice at the scene of any incidents of domestic violence.
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L. The costs for the maintenaﬁce of all protection order records which

restrain an individual from the home or other court defined areas
who has been accused of an- 111egal behavior and has applied to the
court and been granted such an order.

1T total costs for a given fiscal year do not exceed $2@88, no
reimbursement shall-be allowed, except as otherwise provided 1in
Section 17564 of the Government Code.

CLAIM - PREPARATION

Attach a statement showing the actual increesed costs incurred to
comply with the mandate,

A,  Employee Salaries and Benefits
Show the classification of the employses invoived, mandated
functions  performed, number of hours devoted to the function, and
productive hourly rates and benefits.

B, Services and Suppiies

Only expenditures which can be identified as a direct cost as a
result of the mandate can be claimed. List cost of materials
aquired which have been consumed or expended specifically for the

purposes of this mandate,
C.  Allowable Overhead Costs

Indirect cests may be claimed in the manner prescribed by the State
Controller in his claiming instructions.

D.  Supporting Data

For auditing purposes, all costs claimed wust be traceable +to
source documents or worksheets that show evidence of and the
validity of the costs. These documents must be kept on file and
made available at the reauest of the Stafe Controiier.

OFFSETTING' SAVINGS AND OTHER REIMBURSEMENT

Any offsetting savings the claimants experience as & direct result of
this statute must be- deducted from the costs claimed. In addition,
this reimbursement for this mandate received from "any source, e.g.,

federal, state, block grants, etc., shall be identified and deducted
from this claim. : ‘
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VIII,

REQUIRED CERTIFICATION

The following certification must accompany the claim:
I DD HEREBY CERTIFY: .
THAT sections 1090 to 1096, inclusive, of the Government Code and

- other applicable provisions of the law have been complied with; and

.THAT I am the person authorized by the local agency to file claims
for funds with the State of California,

Signature of Authorized Representative Date

Title . Telephone Number
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@ - ' BEFORE THE
: COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM ON: ’ CSM-96-362-01
o _ Domestic Violence Training ana’
. Penal Code Sections 13519 and 13730, as Incident Reporting .
amended by Chapter 965, Statutes of 1995
' . ' STATEMENT OF DBCISION

And filed on December 27, 1996; : " PURSUANT TO GOVERNMENT

. ' . .o . . CODE SECTION 17500 ET SEQ.;-
By the County of Los Angtles, Claimant. |, TITLE 2, CALIFORNIA. CODE OF

REGULATIONS, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

“ - . STATEMENT OF DECISION

The attached Statement of Declsmn is hereby adoptad by the Commission on Stats
Mandatcs on February 26, 1998

Date: March 3, 1998 - \%M/&/V

Paula ngasln Executn(_’ﬁ' Dlrector

@ f:\mandates\camilie\9636201\sodcvr.doc
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However, the Commission found that while this additional information must be
included on the domsstic Violenca incident report, the performance of this incident

e

» Presently, the State Budget Act of 1997/88 makes the completion of the mc1dent
report itgelf aptzonal and

* The new addmonal mformauon under the test claun statute comes into play only
 after a local agency opts or elects to complete the incident report,

The Commission recqgmze.d that during the period from July 1, 1997 through August
17, 1997, and during subsequent *Wwindow periods” when the state operates without a
budget, the original suspension of the mandate would not be in effect.

' Accordingly, the Commission determined that for the limited window period from July
1, 1957 through Angust 17, 1997, the domestic violence incident reporting, including
the inclusion and completicn of the new additional information to the form, isa .
reimbursable state mandated activity beceuse the 1997/98 Budget Act was not chaptered
until August 18, 1997. (Chapter 282, Statutes of 1957.)

The Commission further determined that in all subsequent “window periods” when the
‘'state operates without a budget, the domestic violence incident reporting program,
including the inclusion and completion of the new additional information to the form, is
a reimbursable state mandated activity until the Budget Act is chaptered and makes the
incident reporiing program optional under Government Code section 17581.

~ Therefore, the Commission concluded the following:

+ Penal Code section 13730, subdivision (¢}, as amended by Chapter 965, Statutes of
1995, does not impose a reimbursable state mandated program for the period in
which the underlying incident reporting program is made optional under
Government Code section 17581, :

» Penal Code section 13730, subdivision (cj, as amended by Chapter 965, Statutes of
1995, does impose & reimbursable state mandated program for the limited window
period from July 1, 1997 (the start of the new fiscal year) through August 17, 1997,
when the State Budget Act made the incident reportmg program optional undar
Government Code section 17581.

o Penal Code section 13730, subdivision (c) as amended by Chapter 965, Statut s of
1995, doss impose a reimburdable state mandated program for all subseguent
window periods from July 1 (the start of the new fiscal year) until the Budget Act is
chaptered and makes the incident reporting program optional under Government
Code section 17581.
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BEFORE THE
~ COMMISSION ON STATE MANDATES
* STATE OF CALIFORNIA

IN RE TEST CLAIM ON: : 1 NO.CSM - 56-362-01

Penal Code Sections 13519 and 13730, a8 - | . DOMESTIC VIOLENCE TRAINING
amended by Chapter 965, Statutes of 1995 | . AND INCIDENT REPORTING

And filed on December 27, 1996; | PD%%E%?P%%EANENg OOF

By the County of Los Angeles, Claimant. ~ GOVERNMENT CODE SECTION
: . - 17500°ET SEQ.; TITLE 2,
CALIFORNIA CODE OF
REGULATIONS, DIVISION 2,
CHAPTER 2.5, ARTICLE 7.
(Presented for adoption on
Jamuary 29, 1998)

PROPOSED STATEMENT OF DECISION

This test claini.washearc} by the Commission on. State Mandates (Commission) on
December 18, 1997, during.a regularly scheduled hearing. Mr. Leonard Kaye :
appeared for the County of Los Angeles; Mr. Glen Fine; appeared for the Commission
on Peace Officer Standards and Training; and Mr. James Apps and Mr. James Foreman |
appeared for the Department of Finance. The following persons were witnesses for the
County of Los Angeles Captain D=nms D. Wﬁsou Deputy Bermce K. Abrdim, and
Ms. Marﬂla Zavala,

At the hcarmg, ev1dcnce both oral and documentary Was mtroduced the test claim was
submitted, and the voie was taken,

The law applicible to the_Cc_)mtmssmﬁ's determination 0f a reimbursable state mandated
program is Governmeiit Code section 17500 et seq. and section 6, article XIIT-B of the’
California Constitution and related case law.

PART 1. DOMESTIC VIOLENCE TRAINING

Issue 1: - - Does-the domestic violence continuing education requirement
' upon law enforcement officers under Penal Code section 13519,
subdivision (e), impose & new program or higher level of service
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governments (i.e., “[iJt is the intent of the Legislature not to increase the annpual
training costs of local government.”)

. Thns, the Commission found this continuing education activity is imposed upon local |
agencies whose local law enforcement officers carry out a basic governmental function
by providing services to the public. Such activity is not imposed on state residents
generally.? In sum, the Commission found that the. first requirement to determine
whether the test claim legislation imposes state-mandated program is satisfied.

Second, subdivision (g} of section 13519 imposcs 8 new requirement on certain law
cnforcement officers below the rank of supervisor to complete an updated course of
instruction on domestic violence every two years.” This training obligation was not

. required immediately prior to the enactment of subdivision (e). Instead, local law
enforcement agencies were encouraged, but not required, to include periodic updates
and training on domesti¢ violence as part gf their advance officer training program
only. (Former Pen. Code § 13518, subd. (c).) Accordingly, the Commission found
that the second reguirement to determine whether the test claim legislation imposes a
state mandated program is satisfied.

Third, the Commission found that subdivision (g) is state mandated because local

agencies have no options or alternatives available to them and, therefore, the officers

described in subdivision (e) must attend and complete the updated domestic violence
~ training course from a POST-certified class.? :

Based on the foregoing, the Commission found that section 13519 subdivision (e),
imposes a new program upon local agencies.

Issue 2: Does section 13519, subdivision (), impose costs mandated by
the state upon local agencies which are reimbursable from: the
State Treasury?

The latter portion of Penal Code section 13519, subdivision (g), provides in pertinent
. PaIt. ‘ oLl ]
- The instruction required pursuant to this subdivision shall be
ﬁ.mded Jrom existing resources available for the training required
pursuant to this section. It is the intent of the Legmlamre not to increase
the annual training costs of 1oca1 governmental entities."
(Emphasxs added.)

Given the above statutory language the Commission connnued its inquiry 1o de etermine
whether local law erforcement agencies incur any increased costs as & result of the test

cla:Lm statute.

1 County gf Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 Carmel Valley Fire Frotection
Dist. v. Stare of California (1987) 190 Cal.App.3d 521, 537 Lucia Mar Unified School Dist. v. Homg
{(1988) 44 Cal.34 830, 8’35

3 Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 832 and 836.
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The evidence submitted by the parties reveals that the updated training is
accommodatéd or absorbed within the 24-hour contmumg education reguirement
prowded in the ghove regulation.

POST Bullatm 96-2 was forwarded to local law anforcamant agencies shortly after the

. test claim statute was enacted, The Bulletm Speclﬂcally recommends thét local agencies .

“make the reqmred updated domestic v101‘=nce training part of the officer's continuing
professional training. It does not mandate creation and maintenance of a sepa.rate ’
schedule and tracking system for the required domestic viclence training. To safisfy

. the training in question, POST prepared and provided local agencigs.with course
materials and a two-hour videotape.

Additionally, the letter dated July 11, 1997, from Glen Fine of POST indicates POST's .
interpretation of the test.claim statute that the domestic violence update training be
included within the 24 Hour contimiing education requirement set forth ebove.
Accordingly, the two-hour course may be-credited toward sansfymg the officer’s

24-hour continuing education requu-ement o

The Commission dlsagread w1th the cla:mant 8 confenhon that it is entltled to

N reimbursement as a result of the test claim statite smce it ca.nnot redirect ﬂmds for
salary relmbursemcnt from ot'ner non—funded POST trammg modulss. The POST

' memorandum submitted by thie claimant, dated July 6, 1993, réveals that thé claimant -
has not received salary reimbursement for officer trammg smce 1993 pefore the
enactment of the test claim statute,

Accdrﬁjng'ly, the Commission found that local agencies incur oo increased costs -
mandated by the state in ca.r'rying‘ ‘out this two hour cotif'se because:

. :mmedmrely before and afier the effective date of the test clalm leglslatmn POST’s
minimum required mimber of continuifig education hotirs for the law- erforcement
officers in question remained the same dt 24 hours. After the: operatlve dat of the
test claim statuté these officers mist still complete at least 24 hours of professmnal
training every two years, ‘

» the two hour domestic-yiolence uammg ﬁpdate.may‘be credited tdWmd satisfying .
the officer’s 24 honr minimum,

s the two hoﬁ.r.training.is not separate and apart nor “on top. of” the 24 hour
minimum, '

* POST does not mandate creation and' maintenance of a separate schedule .and
tracking system for this two hour course,

. POST prepared and provnies local agencies with the course matenals and video tape
to sahsfy the training in qupstlon and

o of the 24 hour minimum, the two hou: domestic vwlence fraining update is the only
course that is leumlauvely mandated to be contmuously completad Bvery two years
by the officers in question. The officérs may satisfy their remaining 22 hour
requirement by choosing fr_om the many elective courses certified by POST,
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Chapter 1609, Statutes of 1984, was the subject of a. previous test claim (CSM=4222).
approved by the' Commission on Jamary 22, 1987. The Parameters and Guidelines for
Chapter 1609, Statutcs of 1984, prowdcd that the followmg costs were rmmbursable

(1) the “costs associated wath the developmenz of a Domestic Violence Inczdenr Report
Jorm used to record and report domestic violence calls”; and

(2) costs incurred “for the writing of mandated reports which. shall include domestic

Violence reports, incidents or crime reports dtrectly related to the domestic violence
incident.”

In 1993, the LeQiéTatuw made minor nonsubstantive ch"angés fo section 13730 and
amended subdivision (a) to include the second underlmed sentencc relating to the
written mcldent report requn‘cd under subd1v131on (c)

-----

Jamuary 1, 1986 for recordmg all domestxc wo]encc—related caJls
for assistance made to the department including whether weapons
are involved. All domestic violence-related calls for assistance

" ghall be supported w1th a written mczdent regort, as descnbecl in

.Monthly, the tutal number Df domestic violence calls recewed
and the numbe.rs of such cases mvolvmg weapons shall be '
comp:led by each law enforcemant agency, and submntted to the
Attorney General.” (Chapter 1230 Statutcs of 1993 )

Since the Legislatuie réguired locallaw erforcement agencies-to develop and complate
the domestic violence incident report form in subdivision (c) under the 1984 .legislation,-
the 1993 amendment to' subdivision (a) merely clarified this reporting requirement, -
rather than mandating & new or additional requirement. The Commission further noted
that a test claim hes never.been filed on Chapter 1230, Statutes of 1993, requesting that
the amendment constitute & new program or higher level of -service.

During fiscal years 1992/93 through.1996/97, the Legislature no longer mandated the -
incident reportifig requirerfients set-forth in Penal Code section.13730 pursuant to
Government Code section 17581, Ac¢cordingly, it was optional fer local law
enforcement agencies to implement the domestic violence. incident rgporting activity
during these fiscal years.. The. fiscal year 1997/98. budget continués the suspension,
effective August 18, 1997. (Chapter 282 ‘Statutes, of 1997 Tiem 9210-295-0001

- par. 2, pp. 587588)

In 1995 the Leg151ature amended Penal Code section 13730 subdwmon (c),.in
Chapter 965, Statutes of 1995, Subd1v1s1on (c), as amended by Chapter 065, Statutes
of 1995, provides the following:

“Each law enforcement agency shall develop an incident report form that
includes a domestic violence identification code by January 1, 1986. In
all incidents of domesnc violencs, & report shall be written and shall be
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retmbursable state maodated program However thts program was made opttooa.l by
the Leglslature under Government Code sectron 1'75 81.

Issue 2: - If Penal Code secnon 13730 as ongmally added by Chapter 1609
Statutes-of 1984 is made optional by the Legislature pursuant to
Govermnent Code section 17581, are subsequent leglslattve amendments
to section 13730 also made opttonal?

The County.of: Lios Angeles contended:that Chapter 965, Statutes of 1995, is'not .
included in the'Tegislatiite’s suspension of the original statute The County eontended
that the chapters need to.be addressed sepa.rately .The County qurther eontended that

. Chapter 903;- Statutes of 1993, is not automatrcally made ‘optional by esspciation w1th
‘the original statute; . Rather the determmatton of whether a statute.is suspended 1s'up to.
Legtslature AT o ) _ . . .

COMMISSION FINDINGS . :
Government Code: sectton 17581 promdes m pertment part; the fo]lowmg

“(a) -No lozal agency shali be requrred to zrnplement or gwe effect to
any statute or execlitive order orportton‘thereof durmg Aty fiseal’ year
if all of the followmgtapply 3 - 2 :

“(1) The statute ot executtve order ot portton thereof ‘hag heen
determined by the Legislature, the commission, or any court to mandate ‘
8 new. progratni or highier level of service Teqiiiring reimburséihent of -
local agencies pursuant to section 6 of artlcle }C[IIB of the California
Constitution, , .| .

“2) The” statute or executtve orden, or. portton thereof has been _
spe etﬁcany 1dent1f1ed by the Legtslature in the Budget Act for that figcal.
year as. hemg one for wh_tch rem:tbursement is not prowded for that fiscal
Year. For purposes of ttus paragraph g mandats shall be oonsrd gred fo
. .,I,.,have heen Spet:tﬁcaﬁy 1dennﬁed by the Legrsiature only if 1t has heen .
' meluded Wlthm the. sohedule of.ze relmbursable mandates shown m the L
Budget Act and it is specrﬁcaﬂy 1dent1ﬁed ih the language of a provrsron'

of the 1tem provrdmg the appropnatton for manoate rermhursements
! o \J A

5(b) Notwrthstandmg any other provisien of l,au; 1f a local agency eiects- |
1or 1mp1ement or gtve eﬁ_eet 107 statute o exeoutw= order deserlbed 1

El‘1

ogrexecutwe order Any fee assesse

Py (TN

'pursu_ant to :thrs subd,;vrsron shall not- exceed the costs reasonably horuw
b)’the local agency' SRR O
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claim statute does not require & new or different report It smply specifies the
minimum content of the underlying report.

Therefore, the Commission found that the new requlrements Jmposed by Chapter 965,
Statutes of 1995, are not independent of the incident report as suggested by the -
claimant; rather, they are encompassed and directly connected to the underlying

incident reporting program estabhshed by the Leglslature in Chapter 1609, Statutes of
19845 .

The Commission further found that section 13730, subdivision (c), requires additional

. information to be included on the domestic violence incident report, the performance of
domestic violence incident reporting is not state mandated because the development and
completion of the report itself was meade opticnal by the Legisiature, In other words,
since the development and completion of the incident report are not state mandated,

then the new information to be included on the incident. report is likewise not state
mandated.

On.the other hand, if'a local agency voluntarily opts or elects to complete the mcxdent
report then the additional information muat be included on the report pursuant. to the
provisions ofthe test.claim statute. In this respect, Chapter 965, Statutes of 1995, is
not & meaningless and unnecessary law as suggested by the claimant.

Therefore, the Commission determined ‘that the new adchtmnal mformatlon to the

domestic ‘violence incident report is not a reimbursable state-mandated pProgram
because:

» Presently, the State Budget Act of 1997/98 makes the compleﬁon of the incident
report optional and -

» The new additional information under the test claim statute comes into play Dnly
after a local agency opts or elects to complete the incident report.

Notw1thstand1ng the foregoing, the Commission determined that for the Iimited wmdow
period from July 1, 1997 through Augunst 17, 1997, the domestic violence incident
reporting, including the inclusion and completion of the new additional information to
the form, is a reimbursable state mandated activity because the 1997/98 Budget Act was
" not chaptered until August 18, 1997. (Chapter 282, Statutes of 1997.) '

The Commission further determined that in all subsequent “window periods” when the
state operates without a budget, the domestic violence incident reporting program, °

5 This test claim is to be distinguished from the previously decided test claim (September 25, 1997),
entitied Domestic Violence Arrest Policies and Standards, where the Commission determined that the
legislation in question u:apoaed new and distinct activitiss and, therefore, was not affected by Government
Code section 17581, In the Domestic Violence Arrest Policies and Standards test claim, the Legislature
made optional the original requirement to develop, adopt and implement written policies for response to
domestic violence calls pursuant to Government Code section 17581, The test cleim legislation amended
the stante adding the requirement to develop end implement arrast policies for domestic vicience
offenders, & new and distinct requirement not encompassed by the previously guspended requirement 1o
develop regponse policies.
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM ON: No. 99-TC-08
Penal Code Section 13730, As Added and Crime Victims' Domestic Violence Incident

Amended by Statutes 1984, Chapter 1609, and | Reports
Statutes 1995, Chapter 965; and CORRECTED STATEMENT OF DECISION

Family Code Section 6228, As Added by PURSUANT TO GOVERNMENT CODE
Statutes 1999, Chapter 1022, SECTION 17500 ET SEQ.; CALIFORNIA
Filed on May 15, 2000, CODE OF REGULATIONS, TITLE 2,

DIVISION 2, CHAPTER 2.5, ARTICLE 7

(Corrected Decision Adopted on September 25,
2003) 3

by County of Los Angeles, Claimant,

STATEMENT OF DECISION

The attached Corrected Statement of Decision of the Commission on State Mandates is
hereby adopted in the above-entitled matter. . '

'PAULA HIGASHI, Executive Director Date
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BEFORE THE
COMMISSION ON STATE MANDATES

- STATE OF CALIFORNIA
IN RE TEST CLAIM ON: No. 99-TC-08
Penal Code Section 13730, As Added and Crime Victims' Domestic Violence Incident

Amended by Statutes 1984, Chapter 1609, and | Reports ‘
Statutes 1995, Chapter 965; and CORRECTED STATEMENT OF DECISION

Family Code Section 6228, As Added by PURSUANT TO GOVERNMENT CODE
Statutes 1999, Chapter 1022, SECTION 17500 ET SEQ.; CALIFORNIA
Filed on May 15, 2000, CODE OF REGULATIONS, TITLE 2,

DIVISION 2, CHAPTER 2.5, ARTICLE 7

(Corrected Decision Adopted on September 23,
2003) :

by County of Los Angeles, Claimant.

STATEMENT OF DECISION

On April 24, 2003, the Commission on State Mandates (Commission) heard and decided
this test claim during a regularly scheduled hearing. Mr. Leonard Kaye and Sergeant
Wayne Bilowit appeared for claimant, County of Los Angeles. Mr. Dirk L. Anderson
and Ms. Susan Geanacou appeared on behalf of the Department of Finance. Af the
hearing, testimony was given, the test claim was submitted, and the vote was taken.

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constitution, Government Code
section 17500 et seq., and related case law.

The Commission adopted the staff analysis, which partiaily approves this test claim, by a
3-0 vote. The Statement of Decision was adopted on May 22, 2003.

On June 5, 2003, a request for reconsideration was filed, alleging the following error of
law in the May 29, 2003 decision:

The Commission finding that “the state has not previously mandated any
record retention requirements on local agencies for information to victims
of domestic violence™ does not take into consideration prior law, codified
in Government Code sections 26202 and 34090, that requires counties and
cities 10 maintain records for two years. Thus, the conclusion, that storage
of the domestic violence incident report for five years constitutes a new
program or higher Jevel of service, is an error of law.

The statement of decision should be corrected to reflect that local agencies
are now required to perform a higher level of service by storing these
documents for three additional years only.

On June 20, 2003, the Commission, by a supermajority of five affirmative votes, gra'nt.ed
the request for reconsideration and agreed to conduct a subsequent hearing on the merits
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of the request to determine if the prior final decision is contrary to law and to correct any
errors of law.

On September 25, 2003, the Commission reconsidered this test claim during a regularly
scheduled hearing. Mr. Lecnard Kaye appeared for claimant, County of Los Angeles.
Ms. Susan Geanacou and Ms. Sarah Mangum appeared on behalf of the Department of
Finance. At the hearing, testimony was given, the issue on recon31derat10n was
submitted, and the vote was taken.

The Commission, by a 6-0 vote, adopted the staff analysis finding an error of law. On a
separate motion, the Commission moved the staff recommendation, adoptmg the
corrected decision, by a 6-0 vote.

BACKGROUND

This test-claim is filed on two statutes: Penal Code seciion 13730, as added in 1984
(Stats. 1984, ch. 1609) and amended in 1995 (Stats. 1993, ch. 965), and Family Code
section 6228, as added in 1999 (Stats, 1999, ch. 1022).

In 1987, the Commission approved a test claim filed by the City of Madera on Penal
Code section 13730, as added by Statutes 1984, chapter 1609, as a reimbursable state-
mandated program under article XIII B, section 6 of the California Constitution
(Domestic Vielence Information, CSM 4222). The parameters and guidelines for
Domestic Violence Information authorized reimbursement for local law enforcement
agencies for the “costs associated with the development of a Domestic Violence Incident
Report form used to record and report domestic violence calls,” and “for the writing of
mandated reports which shall-include domestic violence reports, incidents or crime
reports directly related to the domestic violence incident,”

Beginning in fiscal year 1992-93, the Legislature, pursuant to Government Code section
17581, suspended Penal Code section 13730, as added by Statutes 1984, chapter 1609.
With the suspension, the Legislature assigned a zero-dollar appropriation to the mandate
and made the program optional.

In 1995, the Legtslature amended Penal Code section 13730, subdivision (c). (Stats.
1995, ch. 965.) As amended, Penal Code section 13730, subdivision (c)(1)(2), required
law enforcement agencies to include in the domestic violence incident report additional
information relating to the use of alcoho! or controlled substances by the alleged abuser,
and any prior domestic violence responses to the same address.

In February 1998, the Commission considered a test claim filed by the County of Los
Angeles on the 1995 amendment to Penal Code section 13730 (Domestic Violence
Training and Incident Reporting, CSM 96-362-01). The Commission concluded that the
additional information on the domestic violence incident report was not mandated by the
state because the suspension of the statute under Government Code section 17581 made
the completion of the incident report itself optional, and the additional information under

the test claim statute came into play only after a local agency elected to complete the
incident report.

Based on the plain language of the suspension statute (Gov. Code, § 17581), the
Commission determined, however, that during window periods when the state operates
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without a budget; the original suspension of the mandate would not be in effect. Thus, 0
the Commission concluded that for the limited window periods when the state operates

without a budget until the Budget Act is chaptered and makes the domestic violence

incident reporting program optional under Government Code section 17581, the activities

required by the 1995 amendment to Penal Code section 13730 were reimbursable under
article XIII B, section 6.

In 1998, Government Code section 17581 was amended to close the gap and continue the
suspension of programs during window periods when the state operates without a
budget.! In 2001, the California Supreme Court upheld Government Code section 17581
as constitutionally valid.? The Domestic Violence Information and Incident Reporting
programs remained suspended in the 2002 Budget Act.?

Test Claim Statutes

Penal Code section 1373 0, as added in 1984 and amended in 1995, requires local law
enforcement agencies-to develop and prepare domestic violence incident reports as
specified by statute. Penal Code section 13730 states the following:

{a) Each law enforcement agency shall develop a system, by January 1,
1986, for recording all domestic violence-related calls for assistance
made to the department including whether weapons were involved.
All domestic violence-related calls for assistance shall be supported
with a written incident report, as described in subdivision (c),
identifying the domestic violence incident. Monthly, the total number
of domestic violence calls received and the numbers of those cases
invélving weapons shall be compiled by each law enforcement agency
and submitted to the Attorney General,

! Government Code section 17581, subdivision (a), now states the following: “No local
agency shall be required to implement or give effect to any statute or executive order, or
portion thereof, during any fiscal year and the for the period immediately following that

fiscal year for which the Budget Act has not been enacted for the subsequent fiscal year .
.. (Emphasis added.)

2 Carmel Valley Fire Protection District v. State of California (2001) 25 Cal.4th 287,
297. . - :

* Since the operative date of Family Code section 6228 (January 1, 2000), Penal Code
section 13730, as originally added by Statutes 1984, chapter 1609, has been suspended by
the Legislature pursuant to Government Code section 17581, The Budget Bills
suspending Statutes 1984, chapter 1609, are as follows: Statutes 1999, chapter 50, Item
9210-295-0001, Schedule (8), Provision 2; Statutes 2000, chapter 52, Item 9210-295-
0001, Schedule (8), Provision 3; Statutes 2001, chapter 106, Item 9210-295-0001,
Schedule (8), Provision 3; and Statutes 2002, chapter 379, Item 6210-295,0001, Schedule
(R), Provision 3.

The Governor’s Proposed Budget for fiscal year 2003-04 ﬁroposes to continue the
suspension of the domestic violence incident report.
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(b) The Attorney General shall report annually to the Govemnor, the
Legislature, and the public the total number of domestic violence-
related calls received by California law enforcement agencies, the
number of cases involving weapons, and a breakdown of calls received

" by agency, city, and county.

(c) Each law enforcement agency shall develop an incident report that
includes a domestic violence identification code by January 1, 1986.
In all incidents of domestic violence, a report shall be written and shall
be identified on the face of the report as a domestic violence incident.
A report shall include at least both of the following:

(1) A notation of whether the officer or officers who responded to the
domestic violence call observed any signs that the alleged abuser
was under the influence of alcohol or a cortrolled substance.

(2) A notation of whether the officer or officers who responded to the
domestic violence call determined if any law enforcement agency
has previously responded to a domestic violence call at the same
address involving the same alleged abuser or victim.

Family Code section 6228 requires state and local law enforcement agencies to provide,

without charge, one copy of all domestic violence incident report face sheets, one copy of
all domestic violence incident reports, or both, to a victim of domestic violence upon

request within a specified period of time. Family Code section 6228, as added in 1999,
states the following:

(a) State and local law enforcement agencies shall provide, without charging a fee,
one copy of all domestic violence incident report face sheets, one copy of all
domestic violence incident reports, or both, to a victim of domestic violence, upon

request. For purposes of this section, “domestic violence™ has the definition given
in Section 6211.

(b) A copy of a domestic violence incident report face sheet shall be made available
during regular business hours to a victim of domestic violence no later than 48
hours after being requested by the victim, unless the state or local law
enforcement agency informs the victim of the reasons why, for good cause, the
domestic violence incident report face sheet is not available, in which case the
domestic violence incident report face sheet shall be made available to the victim
no later than five working days after the request is made.

(c) A copy of the domestic violence incident report shall be made available during
regular business hours to a victim of domestic violence no later than five working
days after being requested by a victim, unless the state or local law enforcement
agency informs the victim of the reasons why, for good cause, the domestic
violence incident report is not available, in which case the domestic violence

incident report shall be made available to the victim no later than 10 working days
after the request is made.

(d) Persons requesting copies under this section shall present state or local law
enforcement with identification at the time a request is made.
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(e) This section shall apply to requests for face sheets or reports made within five
years from the date of completion of the domestic violence incidence report.

(f) This section shall-be known, and may be cited, as the Access to Domestic
Violence Reports Act of 1999,

According to the bill analysis prepared by the Assembly Judxclary Commlttee section
6228 was added to the Family Code for the following reasons:

The author notes that victims of domestic violence do not have an
expedited method of obtaining police reports under existing law.
Currently, victims of domestic violence must write and request that
copies of the reports be provided by mail. It often takes between two
and three weeks to receive the reports. Such a delay can prejudice
victims in their ability to present a case for a temporary restraining order
under the Domestic Violence Prevention Act. This bill remedies that
problem by requiring law enforcement agencies to provide a copy of the
police report to the victim at the time the request is made if the victim
personally appears. '

The purpose of restraining and protective orders issued under the DVPA
[Domestic Violence Prevention Act] is to prevent a recurrence of
domestic violence and to ensure a period of separation of the persons
involved in the violent situation. According to the author, in the absence
of police reports, victims may have difficulty presenting the court with
proof of a past act or acts of abuse and as a result may be denied a
necessary restraining order which could serve to save a victim’s life or
prevent further abuse. By increasing the availability of police reports to
victims, this bill improves the likelihood that victims of domestic
violence will have the required evidence to secure a needed protective
order against an abuser.

In addition to the lack of immediate access to copies of police reports,
- the author points to the cost of obtaining such copies. For example, in
Los Angeles County the fee is $13 per report. These fees become
burdensome for victims who need to chronicle several incidents of
* domestic violence. For some the expense may prove prohibitive.

Claimant’s Position

The claimant contends that the test claim legislation imposes a reimbursable state-
mandated program upon local law enforcement agencies to prepare domestic violence
incident reports, store the reports for five years, and retrieve and copy the reports upon
request of the domestic violence victim. The claimant contends that it takes 30 minutes to
prepare each report, 10 minutes to store each report, and 15 minutes to retrieve and copy
each report upen request by the victim. The claimant states that from January 1, 2000,
until June 30, 2000, the County prepared and stored 4,740 reports and retrieved 948
reports for victims of domestic violence. The claimant estimates costs during this six-
month time period in the amount of $181,228.
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Position of the Department of Finance

The Department of Finance filed comments on June 16, 2000, concluding that Family
Code section 6228 results in costs mandated by the state. The Department further states
that the nature and extent of the specific required activities can be addressed in the
parameters and guidelines developed for the program.

COMMISSION FINDINGS

A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an actmty
or task.’ In addition, the reqmred activity or task must constitute a “new program or
create a *higher level of service” over the previously required level of service.” The
courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public 7
services, or a law that imposes unique requirements on'local agencies or sé¢hool districts
to unplement a state policy, but does not apply generally t¢ all residents and entities in
the state.® To determine if the program is new or imposes a higher level of service, the
analysis must compare the test claim legislation with the legal requirements in effect
immediately before the enactment of the test claim legislation.” Finally, the newly
required activity or increased level of service must impose costs mandated by the state.?

This test claim presents the following issues;

» Does the Commission have jurisdiction to retry the issue whether Penal Code
section 13730 constitutes & réimbursable state-mandated program for the activity
of preparing domestic violence incident reports?

e Is Family Code section 6228 subject to article XIII B, section 6 of the Cahforma
Constitution?

® Does Family Code section 6228 mandate a new program or higher level of service

on local agencies within the meaning of article XIII B, section 6 of the California
Constitution?

® Does Family Code section 6228 impose “costs mandated by the state” within the
meaning of Government Code sections 175147

These issues are addressed below.

* Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174,

* County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar
Unified School Dist. v. Honig (1988) 44 Cal.3d 830,-835.

‘1. |
" Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 835,

¥ Government Code section 17514; County-of Fresno v. State of California (1991) 53

Cal.3d 482, 487, County of Sonoma v. Commission on Siate Mandates (2000) 84
Cal.App. 4th 1264, 1284,
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L Does the Commission have jurisdiction to retry the issue whether Penal Code
" section 13730 constitutes a reimbursable state-mandated program for the
activity of preparing domesftic violence incident reports?

The test claim filed by the.claimant includes Penal Code section 13730, as added in 1984
and amended in 1995. The claimant acknowledges the Commission’s prior final
decisions on Penal Code section 13730, and acknowledges the Legislature’s suspension
of the program. Nevertheless, the claimant argues that Penal Code section 13730, as well
as Family Code section 6228, constitute a reimbursable state-mandated program for the

activity of preparing domestic violence incident reports. In comments to the draft staff
analysis, the claimant argues as follows:

Penal Code section 13730 mandates that “domestic violence incident
reports” be prepared. This mandate was found to be reimbursable by the
Commission. [Footnote omitted.] Therefore, this reporting duty was new,
not required under prior incident reporting law.

Now, “domestic violence incident reports” must be prepared—and-
provided to domestic violence victims upon their request, without
exception, in accordance with Family Code section 6228, and in
accordance with Penal Code section 13730, as added by Chapter 1609,
Statutes of 1984 and amended by Chapter 965, Statutes of 1995 . . .°

The claimant further contends that “the duty to prepare and provide domestic violence
incident reports to domestic violence victims was not made ‘optional’ under Government
Code section 17581.” - (Emphasis in or,iginal)l?

For the reasons provided below, the Commission finds that it does not have jurisdiction
to retry the issue whether Penal Code section 13730, as added in 1984 and amended in
1995, constitutes a reimbursable state-mandated program for the activity of preparing
domestic violence incident reports. '

It is a well-settled principle of law that an administrative agency does not have
jurisdiction to retry a question that has become final. If a prior decision is retried by the
agency, that decision is void. In City and County of San Francisco v. Ang, the court held
that whenever a quasi-judicial agency is vested with the anthority to decide a-question,
such decision, when made, is conclusive of the issues involved in the decision.!

¥ Claimant’s comments to draft staff analysis, pages 2-3.
19 14 at pages 4-6.

Y City and County of San Francisco v. Ang (1979) 97 Cal.App.3d 673, 697; See also,
Heap v. City of Los Angeles (1936) 6 Cal.2d 405, 407, where the court held that the civil
service commission had no jurisdiction to retry a question and make a different finding at
a later time; and Save Oxnard Shores v. California Coastal Commission (1986) 179
Cal.App.3d 140, 143, where the court held that in the absence of express statutory
authority, an administrative agency may not change a determination made on the facts
presented at a full hearing once the decision becomes final.
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These principles are consistent with the purpose behind the statutory scheme and
procedures established by the Legislature in Government Code section 17500 and
following, which implement article XIII B, section 6 of the California Constitution. As
recognized by the California Supreme Court, Government Code section 17500 and
following were established for the “express pufpose of avoiding multiple proceedings,
judicial and administrative, addressing the same claim that a reimbursable state mandate
has been created.”"?

Government Code section 17521 defines a test claim as follows: “ ‘Test claim’ means the
first claim, including claims joined or consolidated with the first claim, filed with the
commission alleging that a particular statute or executive order imposes costs mandated
by the state.” Government Code section 17553, subdivision (b), requires the Commission
to adopt procedures for accepting more than one claim on the same statute or executive
crder if the subsequent test claim is filed within 90 days of the first claim and
consolidated with the first claim. Section 1183, subdivision (¢), of the Commission’s
regulations allow the Commission to consider multiple test claims on the same statute or
executive order only if the issues presented are different or the subsequent test claim is
filed by a different type of local governmental entity.

Here, the issue presented in this test claim is the same as the issue presented in the prior
test claim; i.e., whether preparing a domestic violence incident report is a reimbursable
state-mandated activity under article XIII B, section 6 of the California Constitution. The
Commission approved CSM 4222, Domestic Violence Information, and has authorized
reimbursement in the parameters and guidelines for “writing” the domestic violence
incident reports as an activity reasonably necessary to comply with the mandated
program.” Moreover, this test claim was filed more than 90 days after the original test
claims on Penal Code section 13730.

Accordingly, the Commission finds that it does not have jurisdiction to retry the issue
whether Penal Code section 13730, as added in 1984 and amended in 1995, constitutes a

reimbursable state-mandated program for the activity of preparing domestic viclence
incident reports.

The remaining analysis addresses the claimant’s request for reimbursement for
compliance with Family Code section 6228.

IL Is Family Code Section 6228 Subject to Articie XITI B, Sectmn 6 of the
California Constitution?

In erder for Family Code section 6228 to be subject to article XIII B, section 6 of the
California Constitution, the statute must constitute a “program.” The California Supreme
Court, in the case of County of Los Angeles v. State of California’*, defined the word
“program” within the meaning of article X111 B, section 6 as a program that carries out
the governmental function of providing a service to the public, or laws which, to
implement a state policy, impose unique requirements on local governments and do not

2 Kinlaw v. State of California (1991) 54 Cal.3d 326, 333.
B California Code of Regulations, title 2, section 1183.1, subdivision (a)(1)(4).
" County af Los Angeles, supra, 43 Cal.3d 46, 56.
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apply generally to all residents and entities in the state. Only one of these findings is
necessary to trigger the applicability of article XIII B, section 6.1

The plain language of Family Code section 6228 requires local law enforcement agencies
to provide, without charging a fee, one copy of the domestic viclence incident report
and/or face sheet to victims of domestic violence within a specified time period. As
indicated above, the purpose of the legislation is to assist victims in supporting a case for
a temporary restraining order against the accused.

The Commission finds that Family Code section 6228 qualifies as a program under
article XIII B, section 6. As determined by the Second District Court of Appeal, police
protection is a peculiarly governmental function.'® The requirement to provide a copy of
the incident report to the victim supports effective police protectlon in the area of
domestic violence.!” Moreover, the test claim statute imposes unique requiretents on
local law enforcement agencies that do not apply generally to all residents and entities in
the state.

Accordingly, the Commission finds that Family Code section 6228 is subject to article
XI1I B, section 6 of the California Constitution.

III. Does Family Code Section 6228 Mandate a New Program or Higher Level of
Service on Local Law Enforcement Agencies? -

The claimant alleges that Family Code section 6228 mandates a new program or higher
level of service within the meaning of article XIII B, section 6, for the activities of
preparing, storing, retrieving, and copymg domestic violence incident reports upon
request of the victim,

Family Code Section 6228 Does Not Mandate a New Program or Higher Level of Service

0 cal Law Enforcement Agencies o Prepare a Re or a Face Shesat

First, the plain language of Family Code section 6228 does not mandate or require local
law enforcement agencies to prepare a domestic violence incident report or a face sheet.
Rather, the express language of the statute states that local law enforcement agencies
“shall provide, without charging a fee, one copy of all domestic violence incident report
face sheets, one copy of all domestic violence incident reports, or both, to a victim of
domestic violence, upon request.” (Emphasis added.)

The claimant acknowledges that Family Code section 6228 does not expressly require the
local agency to prepare a report. The claimant argues, however, that préparation of a

'3 Carmel Valley Fire Protection District v. State of California (1987) 190 Cal.App.3d
521, 537.

%14

17 Ante, pp. 6-7 (bill analysis of Assembly Judiciary Committee, dated September 10,
1999).
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report under Family Code section 6228 is an unphed mandate” because, otherwise,
victims would be requesting non-existent reports.’® The Commission disagrees.

Pursuant to the rules of statutory construction, courts and admlmstratwe agencies are
required, when the statutory language is plain, to enforce the statute according to its
terms. The California Supreme Court explained that:

In statutory construction cases, cur fundamental task is to ascertain the
intent of the lawmakers so as to effectuate the purpose of the statuie. We
begin by examining the statutory language, giving the words their usual
and ordinary meaning. If the terms of the statute are unambiguous, we .
presume the lawmakers meant what they said, and the plain meaning of
the language governs. [Citations omitted]'’

In this regard, courts and administrative agencies may not disregard or enlarge the plain
provisions of a statute, nor may they go beyond the meaning of the words used when the
words are clear and unambiguous. Thus, courts and administrative agencies.are
prohibited from writing into a statute, by implication, exopres_s requirements that the
Legislature itself has not seen fit to place in the statute.”® This prohibition is based on the
fact that the California Constitution vests the Legislature, and not the Commission, with
‘policymaking authority As a result, the Commission has been instructed by the courts to
construe the meaning and effect of statutes analyzed under article XIII B, section 6
strictly:

A strict construction of section 6 is in keeping with the riles of
constitutional interpretation, which requjxe that constitutional limitations
and restrictions on legislative power “are to be construed strictly, and are
not to be extended to include matters not covered by the language used.”
. “Under our form.of government, policymaking authority is vested in
the Legislature and neither arguments as to the wisdom of an enactment
nor questions as to the motivation of the Legislature can serve to
invalidate particular legislation.” [Citations omitted,] Under these
principles, there is no basis for applying section 6 as an equitable remedy

to cure the perceived unfairness resulting from political decisions on
funding policies.”*!

Legislative history of Family Code section 6228 further supports the conclusion that the
Legislature, through the test claim statute, did not require local agencies to prepare an
incident report. Rather, legislative history indicates that local agencies were required
under prior law to prepare an incident report. The analyses of the bill that enacted Family
Code section 6228 all state that under prior law, a victim of domestic violence could

** Claimant's test claim filing, page 10; Claimant’s comments on draft staff analysis, pages
1, 7-10.

¥ Estate of Griswold (2001) 25 Cal.4th 904, 910-911.

X Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757; Inre
Rudy L. (1994) 29 Cal.App.4th 1007, 1011.

¥ City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1816-1817.
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_Tequest in writing that a copy of the report be provided by mail.? The analysis prepared
by the Assembly Appropriations Committee dated September 1, 1999, further states that
“[a]ccording to the California State Sheriff's Association, reports are currently available
for distribution within 3-12 working days,” and that “agencies currently charge a fee of
$5-815 per report.”

Moreover, preparing a domestic violence incident report does not constitute a new
program or higher level of service because preparation of the report is required under
prior law. Penal Code section 13730, as amended in 1993 (Stats. 1993, ch. 1230), added
the requirement that “[a]ll domestic violence-related calls for assistance shall be
supported with a written incident report, as described in subdivision (c), identifying the
domestic violence incident.” (Emphasis added.) The claimant did not include the 1993
amendment to Penal Code section 13730 in this test claim. In addition, the 1993
amendment to Penal Code section 13730 has not been included in the Legislature’s
suspension of Penal Code section 13730, as originally added in 1984, since neither the
Legislature, the Commission, nor the courts, have made the determination that the 1993
statute constitutes a relmbursable state-mandated program under article XIII B, section 6
of the California Constitution.?? Thus, the activity of preparing the domestic violence
incident report is an activity currently required by prior law through the 1993 amcndment
to Penal Code section 13730.

Accordingly, the Commission finds that Family Code section 6228 does not mandate a
new program or higher level of service on local agencies to prepare a domestic violence
incident report or a face sheet and, thus, reimbursement is not required for this activity
under article XIII'B, section 6 of the California Constitution.

Fan:uly Code Section 6228 Does Not Impose a New Progxam or Highfar Levél of Service
for the Activities of Providing, Retnevmg, and Copying Lnformatilon Related to a
Domestic Violen cide:

Family Code section 6228 expressly requires 1oca1 law enforcement agencies to perform
the following activities:

» Provide one copy of all domestic violence incident report face sheets to the
victim, free of charge, within 48 hours after the request is made. If, however, the
law enforcement agency informs the victim of the reasons why, for good cause,
the face sheet is not available within that time frame, the law enforcement agency
shall make the face sheet available to the victim no later than five working days
after the request is made. :

22 Bill Analysis of Assembly Judiciary Comrmttee dated September 10, 1999; Senate
Floor Analysis dated September 8, 1999; Bill Analysis by the Assembly Appropriations
Committee, dated September 1, 1999,

2 Government Code section 17581, subdivision (a)(1), requires that the statute or

executive order proposed for suspension must first be “determined by the Legislature, the

commission, or any court to mandate a new program or higher level of service requiring
reimbursement of local agencies pursuant to Section 6 of Article XIII B of the California Q

Constitution.”
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» Provide one copy of all domestic violence incident reports to the victim, free of
charge, within five working days after the request is made. If, however, the law
enforcement agency informs the victim of the reasons why, for good cause, the -
incident report is not available within that time frame, the law enforcement
agency shall make the incident report available to the victim no later than ten
working days after the request is made.

« The requirements in section 6228 shall apply to requests for face sheets or reports
made within five years from the date of completion of the domestic violence
incident report.

The Commission finds that the claimed activities of “retrieving” and “copying”
information related to a domestic violence incident do not constitute a new program or
higher level of service. Since 1981, Government Code section 6254, subdivision {f), of
the California Public Records Act has requiréd local law enforcerent agencies to
disclose and provide records of incidents reported to and responded by law enforcement
agencies to the victims of an incident.*® Government Code section 6254, subdivision (f),
states in relevant part the following: |

[S)tate and local law enforcement agencies shall disclose the names and
addresses of the persons involved in, or witnesses other than confidential -
informants to, the incident, the description of any property involved, the
date, fime, and location of the incident, all diagrams, statements of the
parties involved in the incident, the statements of all witnesses, other than
confidenitial informants, to the victims of an mcldent

Except to the extent that disclosure of a particular item of information would endanger
the safety of a-person involved in an investigation or would endanger the successful
completion of the investigation or. a related investigation, law enforcement agericies are
required to disclose and provide to the victim the following information:

¢ The full name and occupation of every individual arrested by the agency, the
individual’s physical description; the time and date of arrest; the factual
circumstances surrounding the arrest; the time and manner of release or the -
location where the individual i 18 ‘currently being held; and all charges the
individual is being held upon;?® and

* The time, substance, and location of all complaints or requests for assistance
received by the agency; the time and nature of the response; the time, date, and
location of the occurrence; the time and date of the report; the name and age of
the victim; the factual circumstances surrounding the crime or incident; and a
general description of any injuries, property, or weapons involved.*

* Government Code section 6254 was added by Statutes 1981, chapter 684. Section

6254 was derived from former section 6254, which was originally added in 1968 (Stats.
1968, ch. 1473).

¥ Government Code section 6254, subdivision (H(1).

* Government Code section 6254, subdivision (£)(2).
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Although the general public is denied access to the information listéd above, parties
involved in an incident who have a proper interest in the subject matter are entitled to
such records.?” The disclosure of a domestic violence incident report under Government
Code section 6254, subdivision (), of the Public Records Act is proper.”®

Furthermore, the information required to be disclosed to victims under Government Code

. section 6254, subdivision (f), satisfies the purpose of the test claim statute. As indicated
in the legislative history, the purpose of the test claim statiite is to assist victims of
domestic violence in obtaining restraining and protective orders under the Domestic
Violence Prevention Act. Pursuant to Family Code section 6300 of the Domestic
Violence Prevention Act, a protective order may be issued to restrain any person for the
purpose of preventing a recurrence of domestic violence and ensuring a period of |
separation of the persons involved, if an affidavit shows, to the satisfaction of the court,
reasonable proof of a past act or acts of abuse. The Commission finds that the disclosure
of information describing the factual circumstances surrounding the incident pursuant to
Government Code section 6254, subdivision (f), is evidence that can support a victim’s
request for a protective order under Family Code section 6300,

Finally, the Commission acknowledges that the requirements under the test claim statute
and the requirements under the Public Records Act are different in two respects. First,
unlike the test claim statute, the Public Records Act does not specifically mandate when
law enforcement agencies are required to disclose the information to victims. Rather,
Government Code section 6253, subdivision (b), requires the local agency to make the
records “promptly available.” Under the test claim statute, law enforcement agencies are
required to provide the domestic violence incident report face sheets within 48 hours or,
for good cause, no later than five working days from the date the request was'-made. The
test claim statute further requires law enforcement agencies to provide the domestic
violence incident report within five working days or, for good cause, no later than ten
working days from the date the request was made. While the time requirement imposed
by Family Code section 6228 is specific, the activities of providing, retrieving, and
copying information related to a domestic violence incident are not new and, thus, do not
constitute a new program or higher level of service.

Second, unlike the test claim statute, the Public Records Act authorizes local agencies to
charge a fee “covering the direct costs of duplication of the documentation, or a statutory
fee, if a.ppli_c;abha.”29 The test claim statute, on the other hand, requires local law
enforcement agencies to provide the information to victims free of charge.

Although the test claim statute may result in additional costs to local agencies because of
the exclusion of the fee authority, those costs are not reimbursable under article XTI B,
section 6. The California Supreme Court has ruled that evidence of additional costs alone
does not automatically equate to a reimburseble state-mandated program under section 6.

2! Vallgjos v. California Highway Patrol (1979) 89 Cal.App.3d 781, 786.
"2 Baugh v. CBS, Inc. (1993) 828 F.Supp. 745, 755.

¥ Government Code section 6253, subdivision (b).
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_ revenue.

Rather, the additional costs must result from a new program or higher level of service. In
County of Los Angeles v. State of California, the Supreme Court stated:

If the Legislature had intended to continue to equate “increased level of
service” with “additional costs,” then the provision would be circular:
“costs mandated by the state” are defined as “increased costs™ due to an
“increased level of service,” which, in turn, would be defined as
“additional costs.” We decline to accept such an interpretation. Under the

- repealed provision, “additional costs” may have been deemed tantamount
to an “increased level of service,” but not under the goSt-I 975 statutory
scheme [after article XIII B, section 6 was adopted].”

The Supreme Court affirmed this principle in Lucia Mar Unified School District
v. Honig: ' '

We recognize that, as 1s made indisputably clear from the language of the
constitutional provision, local entities are not entitled to reimbursement for
all increased costs mandated by state law, but only those costs resulting
from a new program or an increased level of service imposed upon them
by the state.*!

As indicated above, the state has not mandated a new program or higher level of service
to provide, retrieve, and copy information relating to a domestic violence incident to the
victim. Moreover, the First District Court of Appeal, in the County of Sonoma case,

conclude:c]3 ;tl}z;.trarticle XIII B, section 6 does not extend “to include concepts such as lost

L County of Los Angeles, supr:z, 43 Cal.3d at pages 55-56.

3 Lucia Mar Unified School District v. Honig, éupra, 44 Cal.3d at page 833; see also,
County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

32 County of Sonoma, supra, 84 Cal.App.4th at page 1285.

* In comments to the draft staff analysis, the claimant cites analyses prepared by the
Department of Fihance, Legislative Counsel, and the Assembly Appropriations
Committee on the test claim statute that indicate the lost revenues may be reimbursable to
support its contention that Family Code section 6228 imposes a reimbursable state-
mandated program (pp. 11-14).

But, these analyses are not determinative of the mandate issue. The statutory scheme in
Government Code section 17500 et seq. contemplates that the Commission, as a quasi-
judicial body, has the sole and exclusive authority to adjudicate whether a state mandate
exists. (City of San Jose, supra, 45 Cal.App.4th 1802, 1817-1818, quoting County of Los
Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, and Kinlaw v,
State of California, supra, 54 Cal.3d at p. 333.) Moreover, as indicated in the analysis,
the conclusion that the activities of providing, retrieving, and copying do not constitute a
new program or higher level of service is supported by case law. .
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Accordingly, the Commission finds that the activities of providing, retrieving, and
copying information related to 2 domestic violence incident do not constitute a new
program or higher level of service.

Family Code Section 6228 Does Not Imnpose a New Program or Higher Level of Service
for the Activity of Informing the Victim of the Reasons Why. For Good Cause. the
Incident Report and Face Sheet are not Available within the Statutory Time Limits.

Family Code section 6228, subdivision (b), states that the domestic violence incident
report face sheet shall be made available to a victim no later than 48 hours after the
request, unless the law enforcement agency informs the victim of the reasons why, for
good cause, the face sheet is not available within 48 hours. Under these circumstances,

the law enforcement agency 1s required to provide the face sheet to the victim within five
working days after the request is made.

Family Code section 6228, subdivision (¢}, contains a sitnilar provision. Subdivision (c)
states that the domestic violence incident report shall be made available to a victim no
later than five working days after the request, unless the law enforcement agency informs
the victim of the reasons why, for good cause, the incident report is not available within
five working days. Under these circumstances, the law enforcement agency 1s required to

provide the incident report to the victim within ten working days after the request is
made.

The Commission finds that the activity of informing-the victim of the reasons why, for
good cause, the incident report and the face sheet are not available within the statutory
time limits does not constitute a new program or higher level of service.

Since 1981, Government Code section 6253 of the Public Records Act has required law
enforcement agencies to perform the same activity. Subdivision (c) of Government Code
section 6253 states that each agency is required to determine whether a request for public
records seeks copies of disclosable public records in the possession of the agency and
notify the person making the request of the determination and the reasons of the
determination within ten days of the request. Government Code section 6253,
subdivision (c), further provides that the time limit may be extended if the agency notifies
the person making the request, by written notice, of the reasons for the extension.>

Although the time limits defined in Government Code section 6253 and Family Code
section 6228 are different, the activity of informing the victim of the reasons why, for
good cause, the incident report and face sheet are not available within the statutory time
limits is not new and, thus, does not constitute a new program or higher level of service.

Family Code section 6228, subdivision (), states that the requirements in section 6228
shall apply to requests for face sheets or reports made within five years from the date of
completion of the domestic violence incident report. The claimant contends that

34 This activity derives from Government Code section 6256.1, which was added by
Statutes 1981, chapter 968. In 1998, section 6236.1 was repealed and renumbered
section 6253.
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@ subdivision (e} imposes a new program or higher level of service on local law
enforcement agencies to store the domestic violence incident report for five years. The
County also argues that there is no law prior to the enactment of Family Code section
6228 that required local agencies to store domestic violence incident reports and face
\ sheets in a readily accessible format.

For the reasons provided below, the Commission finds that Family Code section 6228, |
subdivision (e), imposes a new program or higher level of service on local law
enforcement agencies to store the domestic violence inciderit report for three years only.

Before the enactment of the test claim statute, the Government Code imposed a two-year
record retention requirement on local agencies. Government Code section 26202, which
applies to counties, states in‘relevant part the following:

[TIhe board may authorize the destruction or.disposition of any record,
paper, or document which is more than two years old, which was prepared
or received pursuant to state statute or county charter, and which is not
expressly required by law to be filed and preserved if the board determines
by four-fifths (4/5) vote that the retention of any such record, paper, or
document is no longer necessary or required for county purposes. Such
records, papers or documents need not be photographed, reproduced or
microfilmed prior fo destruction and no copy thereof need be retained.
(Emphasis added.)*’ ' :

Q Government Code section 34090, which apj:lics to cities, similarly states.in relevant part
the following: _

Unless otherwise provided by law, with the approval of the legislative
body by resolution and the written consent of the city attorney the head of

.a city department may destroy any city record, document, instrument,
book or paper, under his charge, without making a copy thereof, after the
same is no longer required.

This section does not authorize destruction of:

- .4
(d) Records less than two years old. . . .(Emphasis adde,d.);'5

Criminal sanctions are imposed on the custodian of records pursuant to Government
Code section 6200 if the records are destroyed. That section states the following:

Every officer having the custody of any record, map, or book, or of any
paper or proceeding of any court, filed or deposited in any public office, or
placed in his or her hands for any purpose, is punishable by imprisonment
In the state prison for two, three, or four years if, as to the whole or any
part of the record, map, book, paper, or proceeding, the officer willfully
does or permits any other person to day any of the following:

e *> Government Code section 26202 was Jast amended by Statutes 1963, chapter 1123.
* Government Code section 34090 was last amended by Statutes 1975, chapter 356.
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(a) Steal, remove, or secrete.
(b) Destroy, mutilate, or deface.
(c) Alter or falsify.

In 1981, the Attormey General’s Office issued two opinions that defined the records
required to be retained by cities gursuant to Government Code section 34090 and
Government Code section 6200.>" Government Code section 6200, which was originally
enacted in 1943, imposes criminal sanctions on an official custodian of “any” public

record who steals, destroys, or alters public documents. Section 6200 states the
following:

Every officer having the custody of any record, map, or book, or of any
paper or proceeding of any court, filed or deposited in any public office, or
placed in his or her hands for any purpose, is punishable by imprisonment
in the state prison. for two, three, or four years if, as to the whole or any
part of the record, map, book, paper, or proceeding, the officer willfully
does or permits any other person to do any of the following: -

(d) Steal, remove, or secrete.
(e) Destroy, mutilate, or deface.
H Alter or falsify.

within the meaning of Government Code sections 6200 and 34090 include all records

that are required to be kept or were made or retained for the purpose of preserving its
content for future use. -

Relying on case law authority, the Attorney General’s Office determined that “records™ e

. .. a thing which constitutes an objective lasting indication of a writing,
event or other information, which is in the custody of a public officer and
is kept either (1) because a law requires it to be kept or (2) because it is
necessary or convenient to the discharge of the public officer’s duties and

was made or retained for the éaurposc of preserving its informational
content for future reference.’

Thus, if a document constitutes a record within this definition, it may not be dest;goyed
except in accordance with the requirements of Government Code section 34090.

Furthermore, the Commission disagrees with the County’s assertion that Government
Code section 34090 refers only to the destruction of records and does not impose a duty
on agencies to maintain the records. The California Supreme Court in People v. Memro,
a case addressing the discovery of personnel records of peace officers, found that

Government Code section 34090 requires local agencies to keep public records for two
years: :

37 64 Ops. Cal. Atty. Gen. 317 (1981); 64 Ops. Cal. Atty. Gen. 435 (1981).
3% 64 Ops. Atty. Gen. 435, 437 (1981).
* Ibid.
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" Although the defendant calls the circumstances surrounding the records’
destruction suspicious because the court’s denial of the motion to discover
them was a major focus of his appeal from the original judgment and the
records were destroyed two months after oral argument in that appeal, the
court could reasonably conclude that (1) the evidence showed the records
were destroyed according to the provisions of the Government Code ~
indeed, they were kept for three years beyond the two-year period after
which Government Code section 34090 subdivision (d), permitted their
destruction . (Emphams added. ) -

Based on these authorities, the.Commission finds that before the enactment of the test
claim statute, cities were required by Government Code section 34090 to keep domestic
violence incident reports for two years. Penal Code section 13730 (as amended by Stats.
1993, ch. 1230) required all law enforcement agencies to preyare the domestic violence
incident report before the enactment of the test claim statute.” The domestic violence
incident report qualifies as a “record” within the meaning of Government Code

sections 6200 and 34090 since it is a document required to be to be kept by law
enforcement agencles and was made or retained for the purpose of preserving its content
for future use; i:e., possible future criminal investigation and prosecution.

The Commission further finds that counties were required by Government Code section
26202 to keep domestic violence incident reports for two years before the enactment of
the test claim statute. The plain language of Governrnent Code section 26202 prohibits
counties from destroying records, required by state statute to be prepared, if they are less
than two years old. As indicated above, Penal Code section 13730, as amended in 1993,
required county law.enforcement agencies to prepare the domestic violence incident
report. Thus, when the test claim statute was enacted in 1999, counties could not destroy
domestic violence incident reports that were less than two years old.

Moreover, the Commission finds that the interpretation by the court of the requirement to
keep records pursuant Government Code section 34090 applies equally to Government
Code section 26202. Under the rules of statutory construction, when similar words or
phrases are used n two statutes they will be construed to have the same meaning,” Both
‘Government Code section 26202 and section 34090 refer to “any record, paper, or
document” and both prohibit the destruction of records, which are required to be ke.pt by
state statute, if they are less than two years old.

Finally, in 1976, the California Supreme Court held that an arrest record is a public
record within the scope of Government Code section 6200.% Thus, unless otherwise '
provided by statute, arrest records are required to be kept and can only be destroyed in
accordance with Government Code sections 26202 and 34090. The Commission finds
that the same reasoning applies to domestic violence incident reports. Arrest records are

“® People v. Memro (1996) 11 Cal.4th 786, 831.

" See, pages 10-11, ante.

“2 Hunstock v. Estate Development Corp. (1943) 22 Cal.2d 205.
® Loder v. Municipal Court (1976) 17 Cal.3d 859, 863.
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stmilar to incident reports because both documents are prepared by law enforcement
agencies and are retained for the purpose of preserving evidence.

Accordingly, the Commission finds that storing the domestic violence incident report and
face sheet for three years constitutes a new program or higher level of service.

Thus, the Commission must continue its inquiry to determine if storing the domestic
violence incident report results in increased costs mandated by the state.

IV. Does Family Code Section 6228 Impose Costs Mandated by the State Within
the Meaning of Government Code Section 175147

Government Code section 17514 defines “costs mandated by the state” as any increased
cost a local agency is required to incur as a result of a statute that mandates a new
program or h:gher level of service. The claimant states that it incurred $24,856 to store
domestic violence incident reports from January 1, 2000, to June 30, 2000* and that none
of the exceptions to finding a reimbursable state-mandated program under Government

Code section 17556 apply here.

The Commission finds that the requirement to store domestic violence incident reports
pursuant to Family Code section 6228, subdivision (e), results in costs. mandated by the
state under Government Code section 17514, and that none of the exceptions under
Government Code section 17556 apply to this activity.

CONCLUSION

The Commission coné¢ludes that Family Code secfion 6228, as added by Statutes 1999,
chapter 1022, mandatés a new program or higher level of service for local law
enforcement agencies within the meaning of article X1 B, sectioni 6 of the California
Constitution, and imposes costs mandated by the state pursuant to Government Code
section 17514 for the following activity only:

o Storing domestic violence incident reports and face sheets for three years.
(Fam. Code, § 6228, subd. (e).)

The Commission further concludes that it does not have jurisdiction to retry the issue
whether Penal Code section 13730, as added in 1984 and amended in 1995, constitutes a
reimbursable state-mandated program for the activity of preparing domestic violence
incident reports.

# Schedule 1 attached to Test Claim Filing.
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STATE OF CALIFORNIA : ARNOLD S%L;‘(I{IBlT C
COMMISSION ON STATE MANDATES

INTH STREET, SUITE 300
AMENTO, OA BEB14
gz; (818} 323-3662 :
el (016) 4450278

E-mall: csminfo@ cam.ca.gov

August 6, 2007

Mr. Leonard Kaye

County of Los Angeles

Auditor, Controller’s Office

500 W. Temple Street, Room 603
Los Anpeles, CA 90012

And Interested Parties and Affected State Apgencies (See Enclosed Mailing List) -

RE: Draft Staff Analysis and Hearing Date
. Crime Victims ' Domestic Violence Incident Repor ts IT, 02-TC-18
Family Code Section 6228;
" Penal Code Sections 12028.5 and 13730;
Statutes 1984, Chapter 901; Statutes 2001, Chapter 483 Statutes 2002
Chapters 377, 230, and 833;
County of Los Angeles, Clalmam

@ Dear Mr. Kaye:

N S The draft staff analysis of this test claim is enclosed for your review and comment.

Written Comiments

Any party or interested person may file written comments on the draft staff analysis by Monday,

Angust 27,2007, You are advised that comments filed with the Commission are required to be
. simultaneously served on the other interested parties on the mailing kist, and to be accompanied
* by & proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If you would like to request an

extension of time ‘to file comments, please refer to sectlon 1183.01, subdivision {c)(1), of the

Commission’s regulations. ~

Hearing - : '

This test claim is set for hearmg on Thursday, September 27, 2007, ato: 30 a.m. in Room 126,
State Capitel, Sacramento, CA. The final staff analysis will be issued on or about

September 13, 2007, Please let us know in advance if you or & representative of your agency
will testify at th° hearing, and if other witnesses will appear. If you would like {o request
‘postponement of the hearing, please refer to section 1183.01, subd1v1s1on (c)(2), of the
Commission’s regulations.

Please contact Eric Feller at (916) 323-8221 with.any questions regarding the above.

o Executive Directo

Enclosures
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Hearing Date: September 27, 2007
JAMANDATES\2002\te\02-1c-18\dsa3.doc -

ITEM

TEST CLAIM :
DRAFT STAFF ANALYSIS

Family Code Section 6228; Penal Code Sections 12028.5 and 13730
Statutes 1984, Chapter 901; Statutes 2001, Chapter 483;
Statutes 2002, Chapters 377, §30 and 833

Crime Victims® Domestic Violence Incident Reports I
(02-TC-18)

County of Los Angeles, Claimant

EXECUTIVE SUMMARY

This test claim was filed as an amendment to an earlier test claim, C’rime Victims' Domestic
Violence Incident Reports,99-TC-08, by the County of Los Angeles in April 2003. The

Commission’s executive director severed it from the original test claim pursuant to authority in
Government Code section 17530.

The test claim statutes (Pen. Code, § 13730 & Fam. Code, § 6228) add information regarding
firearms or weapons to the domestic violence in¢ident report form, and require giving a copy of
the incident report or the face sheet to a representative of the domestic violence victim if the
victim is deceased. Penal Code section 12028.5 requires officers “at the scene of a domestic
violence incident involving a threat to human life or a physical assault”’ to take temporary
custody of firearms or weapons in plain sight or discovered pursuant to a consensual or other
lawful search, and provides a procedure for return or disposal of the weapon.

For reasons discussed in the analysis, staff finds that effective January 1, 2002, Penal Code
section 13730, subdivision (c)(3) (Stats. 2001, ch. 483) imposes a reimbursable state-mandated
program within the meaning of article XIII B, section 6 of the California Constitution and

Government Code section 17514 for local agencies, on all domestic-violence-related calls for
assistance: :

». To include on-the domestic violence incident report form a notation of whether

- the officer or officers who responded to the domestic violence call found it
necessary, for the protection of the peace officer or other persons present, to
inquire of the victim, the alleged abuser, or both, whether a firearm or other
deadly weapon was present at the location, and, if there is an inquiry, whether that
inquiry disclosed the presence of a firearm or other deadly weapon (Pen. Code,
§ 13730, subd. (c)(3); Stats. 2001, ch. 483),

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833)
staff finds that the following activities are 4 reimbursable state-mandated program within the

! Penal Code section 12028.5, subdivision (b).

02-TC-18, Crime Victims' Domestic Violence Incident Reports {1
Draft Staff Analysis
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meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514, for local agencies, when firearms or other deadly weapons are taken info témporary
custody at the scene of a domestic violence incident. mvolvmg a threat to human life or a

physicel assault, and the firearm or other deadly weapon is dlscovered in plain sight or pursuant
o a consensual or other lawful search. -

»  The one-time activity of amending tﬁ’e;receipt for a':éon_'ﬁs‘éfi:ted firearm or other
'deadly weapon to include “the time limit for recovery as requ]red” by section
12028.5. (Pen. Code, § 12028 5, subd. (b) ) -

o If the person who owns or had lawful posséssion of the firearm or other deadly
- weapon petitions the court for a second hearing within-12 months of the-date of

the initial hearing, showmg by clear and. convmcmg evidence that the return of the
firearm or other deadly weapon would result in endangering the victim or the
person reporting the assault'of threat, "If thé court' orders'the firearm or other
deadly weapon returned to the owncr or.person-who had, lawful possession, the
local agency upon order of the court shall pay ‘réasonable’ attomey 8 fees to the
prevailing party (Pen. Code,?§ 120285, subd g ) e :

Effective January 1, 2003 ‘in aocordancc thh Penal Code sectlon 12028 5 (Stats 2002 ch. 833)
staff finds that the activities listed below aré a reimbursable state-mandate.d program w1thm the"
meaning of article XIII B, section 6 and Government Code section 17514, wher firearins or
other deadly:weapons are:discovered: during.an other lawfiil search-at the:Scene of a domestic
violence incident involving a:threat to human.life or-a physical assault.: Anotherdawful search: -

includes!birt ishot limitéd to-thefollowing- searches::(1):a'search:incident 1o arrest, or ofipeople -

the officerhaslegal cause totatrest;:(3) a:search pursiiant to arwarrant; ori(3)a search:based on -
statements:of persons-who do:not-have: authority to consent, birt have mdlcated 10" law
enforcement-that a weapon is present-at the scene ST E I

e To take temporary ‘ustody. of any firearm or other deadly '\;Ezipon' when ﬁé'ocssargrf‘ o
for the. protectmn of the peace officer or other persons present (Pen Codc
§ 12028 S subd (b)) a :

..........

. To glve thc owner or. person in lawful possessmn of the ﬁrearm or othcr deadly
weapon a receipt that describes the firearm or deadly weapon and Tisfs z any
identification or serial number on the firearm, and indicates where the firearm or
weapon ‘éan be recavered; the time limit for recovery; and the date after which the
OWIer or possessor can recoverit. - (Pcn Codc, 4§ 12028 5, subd (b) )

o Tomake the ﬂrearm on other deadly weapon avarlable to the ownar or person who
was in lawful possessnon 48 hours after se1zure or as soon as poss1ble but no later. -
than ﬁve busmess days followmg thc seizure, Reunbursement for this actwrcy is
not required if éither: (1) the firearm or other deadly weapon conﬂscated 15
retained for use as evidence related to cririnal charges as a result of domestic
violénce incident; or (2) if the firéarm ot 6ther deadly Weapon is retamed becaiise
it was illegally possessed, or (3) if the firearm or other deadly weapon is rétdined

- 02-TC-18, Crime V:cnms Damemc Violence incident ReportsH
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because of a court petition filed pursuant to subdivision (f) of section 12028.5.2
(Pen. Code, § 12028.5, subd. (b).) :

To sell or destroy, as provided in subdivision (c) of Section 12028,? any firearm

or other deadly weapon taken into custody and held for Jonger than 12 months and
not recovered by the owner or person in lawful possession at the time it was taken
into custody. Reimbursement for this activity is not required for firearms or other
deadly weapons not recovered within 12 months due to an extended hearing
process as provided in subdivision (j) of section 12028 5. (Pen. Code, § 12028.5,
subd. (e).)

If the local agency has reasonable cause to believe that the return of a firearm or
other deadly weapon would be likely to result in endangering the victim or the
person reporting the assault or threat, for the agency to advise the owner of the
firearm or other deadly weapon, and within 60 days of the date of seizure (or 90
days if an extension is granted) initiate a petition in superior court to determine if
the firearm or other deadly weapon should be returned. (Pen. Code, § 12028.5,
subd. (f) )

To inform the owner or person who had 1awful possession of the firearm or other
'dead]y weapon, at that person's last known address by registered mail, return
receipt requested, that he or she has 30 days from the date of receipt of the notice
to respond to the court clerk to confirm his or her desire for a heanng, and that the
failure to respond shall result in a default order forféiting the confiscated firearm
or other deadly weapon. If the person whose firearm or other deadly weapon was
seized does not reside at the last address provided to the local agency, for the
agency to make a diligent, good faith effort to learn the whereabouts of the person
. and to comply with the notification requirements in subdivision (g) of section
12028.5. (Pen. Code, § 12028.5, subd. (g).)

If the owner or person who had lawful possession of the firearm or other deadly
weapon requests a hearing, to show in court by a preponderance of evidence that
the return of the firearm or other deadly weapon would result in endangering the
victim or the person reporting the assault or threat. If the court orders the firearm
. or other deadly weapon returned to the owner or person who had lawful

2 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement
‘agency to initiate a petition in superior court to determine if the firearm or other deadly weapon
should be returned in cases “in which a law enforcement agency has reasonable cause to believe
that the return of a firearm or other deadly weapon would be likely to result in endangering the
victim or the person reporting the assault or threat.” This provision also requires notifying the

? Section 12028, subdivision (c) requires specified weapons to be surrendered to law

enforcement and authorizes disposal of them by sale at public auctlon or (in subd. (d)) by
destruction,

02-TC-18, Crime Victims ' Domestic Violence Incident Reports 11 .
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possession, the local agency upen order of the court shall pay reasonable @
attorney’s fees to the prevailing party. (Pen. Code, § 12028.5, subd. (h).)

¢ If the-owner or person who had lawful possession of the firearm or other deadly
weapon does not reguest a hearing or does not respond within 30 days of the
receipt.of notice, to file a petition in court for an order of default. (Pen. Code,
§ 12028.5, subd. (i).)

Staff also finds that Fa:mly Code section 6228 (Stats. 2002, ch. 377) and Penal Code section
12028.5 (Stats. 1984, ch. 901 & Stats. 2002, ch 830) are not a reimbursable state mandated
program within the meaning of article XIII B, section 6 and Government Code section 17514
because they do not mandate a new program or hlgher level of service. '

Recommendatmn

Staff recommends that the Commission adopt this analysis to partially approve the test claim for
the activities hsted above.

4 Statutes 2002, chapter 833 was double joined to Statutes. 2002, chapter 830, but only chapter
833 amended section 12028.5 because it was chaptered last (Gov. Code, § 9605).

02-TC-18, Crime Victims' Domestic Violence Incident Reports I
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@ STAFF ANALYSIS

Claimant

County of Los Angeles

Chronology

4/02/03 Claimant files proposed amendment (02-TC-18) to test claim 99-TC-08, Crime
, Victims' Domestic Violence Incident Reports

4/11/03 Commission staff deems proposed amendment incomplete

4/18/03 Claimant refiles amendment to test claim

4/22/03 The Conmlission;s executive director severs test claim amendment (02-TC-18)

from original test claim (99-TC-08), deems test claim amendment complete, and
requests comments - :

08/06/07 Commission staff issues draft staff analysis
Background

This test claim alleges activities based on Penal Code sections 13730 (Stats. 2001, ch. 483),
12028.5 (Stats. 1984, ch. 901; Stats. 2002, chs. 830 & 833), and Family Code section 6228
(Stats. 2002, ch. 377). These statutes add weapons information to the domestic violence incident
report form, require giving a copy of the form to the victim’s representative, as defined, if the
' victim is deceased, and require law enforcement officers at the scene of a domestic violence
@ incident “involving a threat to human life or a physical assault”™ to take temporary custody of
weapons, including a process for their return or disposal.

Test Claim Statutesl

Penal Code section 13730: This section was originally added by Chapter 1609, Statutes of 1984,
and requires local law enforcement agencies to develop a system for recording all domestic
-violence-related calls for assistance. Subdivision (c) requires law enforcement agencies to.
develop an incident report form for the domestic violence calls, with specified content. It was
amended (Stats. 2001, ch. 483) in subdivision (c) to add the following to the form:

(3) A notation of whether the officer or officers who responded to the domestic
violence call found it necessary, for the protection of the peace officer or other -
persons present, to inquire of the victim, the alleged abuser, or both, whether a
firearm or other deadly weapon was present at the location, and, if there is an
inquiry, whether that inquiry disclosed the presence of a firearm or other deadly
weapon. Any firearm or other deadly weapon discovered by an officer at the
scene of a domestic violence incident shall be subject to confiscation pursuant to
Section 12028.5.

Family Code section 6228: This section requires giving, without charging a fee, a copy of the
domestic violence incident report or the incident report face sheet, or both, to the victim. The

@ ’ Penal Code section 12028.5, subdivision (b).

02-TC-18, Crime Victims’ Domestic Violence Incident Reports I
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test claim statute (Stats. 2002, ch, 377) amended this section to require giving a copy of the @
. Teport 1o a representative of the victim, as defined, if the victim is deceased. Specifically, it was
amended to add the underlined text as follows:

(a) State and local law enforcement agencies shall provide, without charging a
fee, one copy of all domestic violence incident report face sheets, one copy of all
domestic violence incident reports, or both, to a victim of domestic violence, or to-
his or her representative if the victim is deceased. as defined in subdivision (g),

upon request. For purposes of this section, “domestic violence” has the definition
given in Section 6211,

Other subdivisions of section 6228 were amended similarly. Subdivision (d), which specifies -
that the person requesting copies of the incident report must present identification, was amended
to require the representative to present a certified copy of the death certificate of the victim at the

time of the request. Subdivision (g) defines the representative of the victim as any of the
following:

(1) (A) The surviving spouse.

(B) A surviving child of the decedent who has attained 18 years of age.

(C) A domestic partner, as defined in subdivision (a) of Section 297.

(ID) A surviving parent of the decedent.

(E) A surviving adult relative.

(F) The public administrator if one has been appointed.

(2) A representative of the victim does not include any person who has been

convicted of murder in the first degree, as defined in Section 189 of the Penal
Code, of the victim, or any person identified in the incident report face sheet as a

¢ Family Code section 6211 defines domestic violence as “abuse perpetrated against any of the
following persons:

(&) A spouse or former spouse,

(b) A cohabitant or former cohabitant, as defined in Section 6209. .

(¢) A person with whom the respondent is having or has had a dating or engagement
relationship. ,

(d) A person with whom the respondent has had a child, where the presumption applies that
the male parent is the father of the child of the female parent under the Uniform Parentage
Act (Part 3 (commencing with Section 7600) of Division 12). _ _

(e) A child of a party or a child who is the subject of an action under the Uniform Parentage

Act, where the presumption applies that the male parent is the father of the child to be
protected. '

(f) Any other person related by consanguinity or affinity within the second degree.”

Family Code section 6203 defines abuse as any of the following:
“(a) Intentionally or recklessly to cause or attempt to cause bodily injury.
(b) Sexual assault. o
(c) To place a person in reasonable apprehension of imminent serious bodily injury to that

person or to another. o _ ) e
(d) To engage in any behavior that has been or could be enjoined pursuant to Section 6320.

02-TC-18, Crime Victims® Domestic Violence Incident Reports Il
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suspect. Domestic violence incident report face sheets may not be provided to a
representative of the victim unless the representative presents his or her
identification, such as a current, valid driver's license, a state-issued identification
card, or a passport and a certified copy of the death certificate or other satisfactory
evidence of the death of the victim at the time of the request.

The purpose of Family Code section 6228 is to ass1st domestic violence victims tc obtain a

temporary restraining order against the accused.” The amendment regarding the victim

representative was in response to a case in which a domestic violence victim committed suicide,

and the victim’ s mother had difficulty obtaining the incident report when seekmg custody of her
grandchlldren

Penal Code section 12028.5: This section was enacted in 1984 and has been amended several
times. The original 1984 statute authorized a law enforcement officer to take temporary custody
of a firearm “at the scene of a domestic violence incident involving a threat to human life or a

physical assault. 9 The original statute also defined domestic violence, abuse, and famﬂy
household member.!°

‘Statutes 1999, chapter 662, not pled by claimant, amended section 12028.5 to require 1aw
enforcement officers to take temporary custody of any firearm or other deadly weapon' at a
domestic violence'* scene involving a threat to human life or a physical assault. Section 12028.5
also includes definitions of domestic violence and abuse, and specifies a procedure for making
the firearm or other deadly weapon available to the owner, or disposing of it.

Statutes 2002, chapter 833 was double joined to Statutes. 2002, chapter 830, but only chapter
833 amended section 12028.5 because it was chaptered last.® This amendment to section
12028.5 pled by claimant adds “other lawful searches” (to preexisting plain sight or consensual
search} during which law enforcement officers must confiscate firearms or other deadly weapons
at the scene of a domestic violence incident. The amendment requires inciuding on the receipt
for the.confiscated firearm or weapon “the time limit for recovery as required by this section.”'*
It expands the maximum time the firearm or weapon can be held from 72 hours to five days (the

Assembly Committee on Judiciary, Analysis of Assem. Bill No, 403 (1999- 2000 Reg. Sess.) as
amended on March 18, 1999, page 2.

® Senate Committee on Public Safety, Analysis of Senate Bill No. 1265 (2001 2002 Reg. Sess. )
as amended on April 2, 2002, page 4.

9 Former Penal Code section 12028.5, subdivision (b) (Stats. 1984, ch. 901).

' The definitions were amended by Statutes 1992, chapter 1136 and Statutes 1993, chapter 1098.
These amendments were not pled by claimant, so staff makes no findings on them.

1 “Deadly weapon means any weapon, the possession or concealed carrying of which is
prohibited by Section 12020.” (Pen. Code, § 12028.5, subd. (a)(3)).

'2 Penal Code section 12028.5, subdivision (b).
13 Government Code section 9605.

' Pénal Code section 12028.5, subdivision (b).
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minimum time remained 48 hours).” It also lengthens the time local government has to file a
petition to determine whether the firearm or weapon should be returned, extending it from 30 to

60 days after the seizure, or from 60 to 90 days with extensions.'® In addition, the amendment
lowered the standard of evidence needed to keep the firearm or weapon from being retumed to
the owner, from clear and convincing to a preponderance of evidence “that the return of the

firearm or other deadly weapon would result in endangermu the victim or the person reporting
the assault or threat.”'’

The 2002 amendment also added a provision requiring the court to order returning the firearm or
weapon to the owner, and to award reasonable attorney’s fees to the prevailing party if there is a
petition for a second hearing, “unless it is shown by clear and convincing evidence that the return
of the firearm or other deadly weapon would result in endangering the victim or the person
reporting the assault or threat.”'®

Prior Commission Decisions

CSM 4222: In 1987, the Commission approved a test ¢laim on Penal Code section 13730, as
added by Statutes 1984, chapter 1609 (Domestic Violence Information). The parameters and
guidelines for Domestic Vielence Information authorize reimbursement for local law
enforcement agencies for the “costs associated with the development of a Domestic Violence
Incident Report form used to record and report domestic violence calls,” and “for the writing of
mandated reports which shall include domestic violence reports, incidents or crime reports
directly related to the domestic violence incident.”

" Beginning in fiscal year 1992-93, the Legislature suspended Penal Code section 13730 (as added
by Stats. 1984, ch. 1609) pursuant to Government Code section 17581. Suspending a statute
means the Legislature assigns a zero-dollar appropriation to the program and makes it optional.

CSM 96-362-01: In February 1998, the Commission considered a test claim on the 1995
amendment to Penal Code section 13730 (Domestic Violence Training and Incident Reporting).

In 1995, the Legislature amended Penal Code section 13730, subdivision (c) (Stats. 1995, ch.
965) to require law enforcement agencies to include in the domestic violence incident report
information relating to the use of alcohol or controlled substances by the alleged abuser, and any
prior domestic violence responses to the same address.

The Commission determined that the additional information on the domestic violence incident
report was not mandated by the state because the suspension of the statute under Government
Code section 17581 made the completion of the incident report optional, so the additional
information under the test claim statute came into play only after a local agency elécted to
complete the incident report.

15 Ibid.
18 penal Code section 12028.5, subdivision (f).
7 Ihid.
I8 Penal Code section 12028.5, subdivision (j).
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Based on the Janguage of the suspension statute (Gov. Code, § 17581), the Commission
determined, however, that during periods when the state operates without a budget, the original
suspension of the mandate would not be in effect. Thus, for the periods when the state operates
without a budget until the Budget Act is chaptered and makes the domestic violence incident
reporting program optional under Government Code section 17581, the Commission determined
the activities required by the 1995 amendment to Penal Code section 13730 are reimbursable.

In 1998, Government Code section 17581 was amended to close the gap and contmue the
suspension of programs during periods when the state operates without a budget The
Domesiic Violence Information and Incident Reporting program has been suspended in every
Budget Act since 1992 except for 2003-2004.2°

99-TC-08: The current test claim was originally submitted as an amendment to (and severed
from) test claim 99-TC-08, Crime Victims' Domestic Violence Incident Reports, which the
Commission decided May 29,2003 {corrected decision issued September 2003). 2 The

- Commission found it had no jurisdiction over Penal Code section 13730 (Stats. 1984, ch. 1609,
Stats. 1995, ch, 965) because it had already adjudicated the statute in CSM 4222, Domestic
Violence Information, and in CSM 96-362-01, Domestic Violence Training and Inczdent
Reporting. The Commission also found that the mandate had been suspended by the Legislature
every year since 1992-1993, making the activities discretionary on the part of local government.

Also decided in 99-TC-08 was Family Code section 6228 (Stats, 1999, ch. 1022), which the
Commission found is a reimbursable mandate for storing domestic violence incident reports and
face sheets for three years (Fam. Code, § 6228, subd. (¢)). The Commission also found that
section 6228 does not mandate or require local law enforcement agencies to prepare a domestic
violence incident report or a face sheet, and that other activities related to providing the incident
reports to victims were already required under Government Code section 6254 of the California
Public Records Act, and were therefore not reimbursable.

Test claim 99-TC-08 did not include Penal Code section 12028.5, which is part of this claim.

¥ Government Code section 17581, subdivision (a), now states the following: “No local agency
shall be required to implement or give effect to any statute or executive order, or portion thereof,
during any fiscal year and the for the period immediately followmg that fiscal year for which the
Budget Act has not been enacted for the subsequent fiscal year . . . (Emphasis added.)

20 2006-2007 Budget Act (Stats. 2006, chs. 46 & 47) Item 8885-295-0001, Schedule (3) (aa);
2005-2006 Budget ‘Act (Stats. 2005, chs. 38 & 39) ltem 8885-295-0001, Schedule (3) (hh); 2004-
2005 Budget Act (Stats. 2004, ch. 208) Item 9210-295-0001, Provision 3, Schedule (5); 2002-
2003 Budget Act (Stats. 2002, ch. 379), [tem 9210-295- 0001 Provision 3, Schedule (8); 2001-
2002 Budget Act (Stats. 2001, ch. 106), Item 210-295-.0001,'Pr0visi0n 3, Schedule (8); 2000-

- 2001 Budget Act (Stats. 2000, ch. 52), Item 210-295-0001, Provision 3, Schedule (8); 1999-2000
Budget Act (Stats. 1999, ch. 50), Item 210-295-0001, Provision 2, Schedule (8)..

‘2' To avoid confusing this test claim with the original Crime Victims' Domestic Violence Incident
Reports, this test claim is renamed Crime Victims' Domestic Violence Incident Reports IT.
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Claimant Position

Claimant alleges that the test claim-statutes impose a reimbursable state mandate under article
XIII B, section 6 of the California Constitution. Claimant requests reimbursement for local law
enforcement agencies to do the following based on Statutes 2001, chapter 483 that added
subdivision (c)(3) to Penal Code section 13730; 2

1.

When “necessary, for the protection of the peace officer or other persons present, to
inquire of the victim, the alleged abuser or both, whether a firearm or other deadly
weapon was present at the location.”

. To report if an inquiry was made “whether a firearm or other deadly weapon was present

at the location, and, if there is an inquiry, whether the inquiry disclosed the presence of a
firearm or other deadly weapon.”

To confiscate “[a]ny firearm or other deadly weapon discovered by an officer at the scene
of a domestic violence incident ... pursuant to Section 12028.5”

Claimant requests reimbursement for local law enforcement agencies to do the following based
on Penal Code section 12028.5:%

1.

A peace officer “... shall take temporary custody of any firearm or other deadly weapon
in pldin sight or discovered pursuant to a consensual or other lawful search as necessary
for the protection of the peace officer or other persons present.” (§ 12028.5 (b).)

“Upon taking custody of a firearm or other deadly weapon, the officer shall give the
owner or person who possessed the firearm a receipt. The receipt shall describe the
firearm or other deadly weapon and list any identification or serial number on.the
firearm. The receipt shall indicate where the firearm or other deadly weapon can be
recovered, the time limit for recovery as required by this section, and the date afier which
the owner or possessor can recover the firearm or other deadly weapon. (§ 12028.5 (b).)

The confiscated “... firearm or other deadly weapon shall be held [not less than] 48
hours.” (§ 12028. S (0).)

“[TThe firearm or other deadly weapon shall be made available to the owner or person

who was in lawful possession [as specified] 48 hours after the seizure or as soon
thereafter as pessible, but no later than 5 business days after the seizure.” (§ 12028.5

(®).)

.. A “peace officer, as defined in subdivisions (a) and (b) of Sectlon 830.32, who takes

custody of a firearm or deadly weapon pursuant to this section shall deliver the firearm

within 24 hours to the city police department or county sheriff’s office in the _]unSdJCthIl
where-the college or school is located.” (§ 12028.5 (c).)

Any “firearm or other deadly weapon that has been taken into custody that has been
stolen shall be restored to the lawful owner, as soon as its use for evidence has been

2 Test Claim 02-TC-18, pages 2-3.
23 Test Claim 02-TC-18, pages 7-10
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served, upon his or her identification of the firearm or other deadly weapon and proof of
ownership.” (§ 12028.5 (d).) '

. Any “firearm or other deadly weapon taken into custody and held by policé, university

police, or sheriff’s department or by a marshal’s office, by a peace officer of the
Department of the California Highway Patrol, as defined ... for longer than 12 months -
and not recovered by the owner or person who has lawful possession at the time it was
taken into custody, shall be considered a nuisance and sold or destroyed as provided in
subdivision (c) of Section 12028.” (§ 12028.5 (e).)

“In those cases in which a law enforcement agency has reasonable cause to believe that
the return of a firearm or other deadly weapon would be likely to result in endangering
the victim or the person reporting the assault or threat, the agency shall advise the owner
of the firearm or other deadly weapon, and within 60 days of the date-of seizure, initiate a
petition in superior court to determine if the firearm or other-deadly weapon should be
returned.” (§ 12028.5 ().)

“The law enforcement agency shall inform the owner or person who had lawful
possession of the firearm or other deadly weapon, at the person’s last known address by
registered mail, retirn receipt requested, that he or she has 30 days from the date of

- receipt of the notice to respond to the court clerk to confirm his or her desire for a

10.

11.

hearing, and that the failure to respond shall result in a default order forfeiting the
confiscated firearm or other deadly weapon. For the purposes of this subdivision, the
person’s last known address shall be presumed to be the address provided to the law
enforcement officer by that person at the time of the family violence incident. In the
event the person whose firearm or other deadly weapon was seized does not reside at the
last address provided to the agency, the agency shall make a diligent, good faith effort to
learn the whereabouts of the person and to comply with these notification requirements.”

(§ 12028.5 (g))

Local law enforcement agencies and the district attorney shall participate in hearings “. ..
if the person requests a hearing” in which case, “... the court clerk shall set a hearing no
later than 30 days from receipt of that request. The court clerk shall notify the person, the
law enforcement agency involved, and the district attorney of the date, time, and place of
the hearing. Unless it is shown by a preponderance of the evidence that the return of the
firearm or other deadly weapon would result in endangering the victim or the person
reporting the assault or threat, the court shall order the return of the firearm or other

.deadly weapon and shall award reasonable attorney’s fees to the prevailing party.”

(§ 12028.5 (h).)

Local law enforcement agencies and the district attorney shall participate in hearings
“...[1]f there is a petition for a second hearing, and, “... unless it is shown by clear and
convincing evidence that the return of the firearm or other deadly weapon would result in
endangering the victim or the person reporting the assault or threat,” the duty of local law
enforcement agenmes to “... return of the firearm or other deadly weapon” and, as
specified, pay rcasonable attorney’s fees to the prevailing party.” -(§ 12028.5 (j).)
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Claimant also requests reimbursement for local law enforcement agencies to, based on Family
Code section 6228, to prepare and provide domestic violence incident reports for the
“representatives” of domestic violence victims, as provided in statute.?*

Claimant alleges that the duty to provide requested domestic violence incident reports and face
sheets to victims and their representatives under Family Code section 6228 is not excused even if
the general duty to prepare such reports and face sheets under Statutes 1984, chapter 1609 is
made ‘optional by the Legislature’s suspension of the mandate pursuant to Government Code
section 17581. Claimant submits that it has no reasonable alternative but to prepare the incident
report or face sheet. .

Claimant also submitted a declaration that it will incur “costs well in excess of $1,000 during the
2002-03 fiscal year to implement” the test claim statutes.”® Another declaration includes the
time required for the alleged activities: “on average, an additional 5 minutes to inquire of the
victim whether 2 firearm or other deadly weapon is present, an additional 30 minutes to search
for and obtain the weapon; an additional 5 minutes to report the results, and, where the weapon is
confiscated pursuant to Penal Code Section 12028.5, an additional 90 minutes to perform™ the
duties listed in nos. 1-11 above.*®

State Agency Positions.
No state agencies subniitted comments on this test claim.
Discussion

The courts have found that article XIII B, section 6 of the California Constitution®’ recognizes
the state constitutional restrictions on the powers of local government to tax and :_ipe:nd.2 “Its
purpose is to preclude the state from shifting financial responsibility for carrying out

24 Test Claim 02 TC-18, pages 10-12.

%3 Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 1; Exhibit 9, Declaratmn
of Wendy Watanabe, page 1.

26 Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram page 2; Exhibit 9, Declaration
of Wendy Watanabe, page 2.

27 Article XIII B, section 6, subdivision (a), (as amended in Nov 2004) provides:

(a) Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the

* program or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the following mandates: (1) Legislative
mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975.

2 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 733.
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governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and XITI B
impose.”® A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task: >

In addition, the required activity or task must be new, constituting a “new program,” or it must
create a “higher level of service” over the previously required level of service. !

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.*> To determine if the .
program is new or imposes a higher level of service, the test claim legislation must be compared
with the le%al requirements in effect 1rnmed1ately before the enactment of thé test claim
legislation.”™ A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”**

Finally, the newly required activity or mcreased level of service must impose costs’ mandated by
the state.

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.>° In making its
decisions, the Commission must strictly construe article XII1 B, section 6 and not apply it as an

*® County of San Diego v. State of California (County of San Diego)(1997) 15 Cal 4th 68, 81.
3 Long Beack Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

*! San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878

(San Diego Unified School Dist.}; Lucza Mar Unified School District v. Honig (1988) 44 Cal.3d
830, 835-836 (Lucia Mar).

32 San Diego Unified School Dist., supra, 33 Cal.4th 839, 874, (reafﬁrmjng the test set out in

County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.)

33 San Diego Unified School Dist., supra 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

3 San Diego Unified School Dist, supra, 33 Cal.4th 859, 878,

* County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal. App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

3 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.
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equltable gﬁmedy to cure the perceived unfairness resulting from political decisions on fundmg Q
priorities.” .

Issue 1: Does Penal Code section 13730, as amended by Statutes 2001, chapter 483,
constitute a reimbursable state-mandated program?

Section 13730 requires local law enforcement agencies to develop and complete incident report
forms for all domestic violence calls. As stated in subdivision (c) “In all incidents of domestic
violence, a report shall be written and shall be identified on the face of the report as a domestic
violence incident.” [Emphasis added.] The report is required to include notations of officer
observations regarding (in subd. (c)(1)) whether the alleged abuser was under the influence of
alcohol or a controlled substance, and (in subd. (¢)(2)) whether any law enforcement agency had

previously responded to a domestic viclence call at the same address involving the same alleged
abuser or victim.

It was amended (Stats. 2001, ch. 483) in subdivision (¢)(3) to add the following to the form:

A notation of whether the officer or officers who responded to the domestic
violence call found it necessary, for the protection of the peace officer or other
persons present, to inquire of the victim, the alleged abuser, or both, whether a
firearm or other deadly weapon was present at the location, and, if there is an
inquiry, whether that inquiry disclosed the presence of a firearm or other deadly
weapon. Any firearm or other deadly weapon discovered by an officer at the

scene of a domestic violence incident shall be subject to confiscation pursuant to
Section 12028.5,

Read together, the plain language of subdivisions (c) and (c) (3) requires local law enforcement
agencies to include this firearm information on the domestic violence incident report form.
Moreover, it constitutes a program within the meaning of article XIII B, section 6 because it
carries out the povernmental function of providing a service to the ;:mbhc38 by adding .

information to the domestic violence incident report form. It is also an activity that is unique to
local government.

“For a statute that had not been suspended by the Legislature, the above criteria would be enough
to determine that the 2001 amendment is a state mandate subject to article XIII B, section 6. The
1984 version of section 13730 (Stats. 1984, ch. 1609) however, has been suspended by the
Legislature. Thus, the issue is whether the 2001 requirement to include firearm and weapon
information on the domestic violence incident form is a state mandate in light of the
Legislature’s annual budget-act suspension of Statutes 1984, chapter 1609.

The 1984 version of section 13730, subdivision (¢}, includes the following sentence: “In all
incidents of domestic violence, a report shall be written and shall be thus identified on the face of
the report as a domestic violence incident.” This was determined to be a reimbursable activity in
the Commission’s decision CSM 4222, as discussed above.

37 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State af
California (1996) 45 Cal.App.4th 1802, 1817.

8 County of Los Angeles, supra, 43 Cal.3d 46, 56.
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0 As pr0v1ded in Government Code section 17581, subdivisions (a) and (b), before suspendmg a
statute, the following criteria must be met: :

(a) No local agency shall be required to 1mplement or give effect to any statute or
executive order, or portion thereof, during any:fiscal year and for the period
immediately following that fiscal year for which the Budget Act has not been
enacted for the subsequent fiscal year if all of the following apply

(D The statute or executive order, or portion thereof, has been determined by the
Legislature, the commission, or any court to mandate a new program or higher
level of service requiring reimbursement of local agencies pursuant to Section 6
of Article XIIIB of the California Constitution.

(2) The statute or executive order, or portion thereof, or the commission's test
claim number, has been specifically identified by the Legislature in the Budget
Act for the fiscal year as being one for which reimbursement is not provided for
that fiscal year. |

(b) Notwithstanding any other provision of law, if a local agency elects to
implement or give effect to a statute or executive order described in subdivision
(a), the local agency may assess fees to persons or entities which benefit from the
statute or executive order. Any fee assessed pursuant to this subdiviston shall not
exceed the costs reasonably borne by the local agency.

The requirement in subdivision {c) of section 13730 has been suspended each year,*® except for

e fiscal year 2003-2004,% since fiscal year 1992-1993. The Legislature specifically identified
Statutes 1984, chapter 1609 in the Budget Act and assigned a zero dollar appropriation to it. By
suspending Statutes 1984, chapter 1609, the Legislature made preparing the written domestic -
violence incident report form an optional activity for local government.

Statutes 1993, chapter 1230 added the following to subdivision (a) of section 13730: “All
domestic violence related calls for assistance shall be supported with a written incident report, as
described in subdivision (c), identifying the domestic violence incident.” This 1993 amendment
has never been determined by the Legislature, the Commission, or any court to mandate a new
program or higher level of service requiring local agency reimbursement, as required by
Government Code section 17581. In sum, the 1993.amendment is not eligible for suspension.

¥ 2006-2007 Budget Act (Stats. 2006, chs. 46 & 47) Item 8885-295-0001, Schedule (3) (aa);
2005-2006 Budget Act (Stats. 2005, chs. 38 & 39) Item 8885-295-0001, Schedule (3) (hh); 2004-
2005 Budget Act (Stats. 2004, ch. 208) Item 9210-295-0001, Provision 3, Schedule (5); 2002-
2003 Budget Act (Stats. 2002, ch. 379), Ttem 9210-295-0001, Provision 3, Schedule (8); 2001-
2002 Budget Act (Stats. 2001, ch. 106), Item.210-295-0001, Provision 3, Schedule (8); 2000-
2001 Budget Act (Stats. 2000, ch. 52), Item 210-295-0001, Provision 3, Schedule (8); 1999-2000
Budget Act (Stats. 1999, ch. 50), Item 210-295-0001, Provision 2, Scheduie (8).

#02003-2004 Budget Act (Stats. 2003, ch. 157) Final Change Book, p.655, Item 9210-295-0001,
@ Provision 3. _
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This means, in essence, that the provisions of subdivision (¢} in section 13730, when suspended
by the Budget Act, are permissive, but the plain language of the 1993 amendment requires a
written incident report for all domestic violence calls for assistance in subdivision (a). When
statutory provisions conflict in this way, the Commission, like a court, relies on the following
rule of statutory construction; “[Wlhen two laws, upon the same subject, Eassed at different
times, are inconsistent with each other, the one last passed must prevail.” Accordmgly, the
1993 amendment to subdivision (a) prevails over the suspension of subdivision {c).** Thus,
preexisting law requires that every domestic violence related call for assistance be supported
with a written domestic violence incident report. Consequently, staff finds that including the
firearm and weapon information in the domestic violence incident report form, as required by the
200! amendment to Penal Code section 13730, subdivision (c}, is state-mandated.

The next issue is whether the provision in subdivision (¢)(3) is a new program or hjgher level of
service. To determine this, the test claim statute is compared to the legal requirements in effect
immediately before enacting the test claim statute.*’

Although preexisting law required filing an incident report for all domestic violence incident-

related calls, as discussed above, preemstmg law d1d not require the incident report to contain the
following:

A notation of whether the officer or officers who responded to the domestic
violence call found it necessary, for the protection of the peace officer or other
persons present, to inquire of the victim, the alleged abuser, or both, whether a
firearm or other deadly weapon was present at the location, and, if there is an
inquiry, whether that inquiry disclosed the presence of a firearm or other deadly
weapon. (Pen. Code, § 13730, subd. {c)(3).)

Therefore, staff finds that the following is a new program or higher level of service within the
meaning of article XIII B, section 6: including on the domestic violence incident report form a
notation of whether the ofﬁcer who responded to the domestic violence call found it necessary,
for the protection of the peace officer or other persons present, to inquire of the vichm, the
alleged abuser, or both, whether a firearm or other deadly weapon was present at the location,

and if there is an mqulry, whether that inquiry disclosed the presence of a firearm or other deadly
weapon.

The final issue is whether the 2001 amendment to section 13730 imposes costs mandated by the
state,* and whether any statutory exceptions listed in Government Code section 17556 apply to
the claim. Government Code section 17514 defines “cost mandated by the state” as follows:

41 pegple v. Kuhn (1963) 216 Cal.App.2d 695, 700.

%2 This does not mean that the suspensmns in the Budget Acts are idle acts of the Legmlature
since there were other findings in the Commission’s decision (CSM 4222} that are suspended.

%3 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

™ Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514.
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[A)ny increased costs which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or
any executive order implementing any statute enacted on or after January 1, 1975,
which mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XIII B of the Califomia Constitution.

In the test claim exhibits,* claimant declares that it will incur costs in excess of $1,000 during
the 2002-2003 fiscal year to implement the claim statutes.*® Therefore, staff finds that section
13730, subdivision (¢)(3) (Stats. 2001, ch. 483) imposes costs mandated by the state within the
meaning of Government Code section 17514, and that no exceptions to reimbursement in
Government Code section 17556 apply. '

All the elements having been met, staff finds that Penal Code section 13730, as amended (by
Stats. 2001, ch. 483), is a reimbursable state-mandated program within the meaning of article
XII B, section 6 and Government Code section 17514, for all domestic violence-related calls for
assistance, to include the following on the domestic violence incident report: A notatiori of
whether the officer or officers who responded to the domestic violence call found it necessary,
for the protection of the peace officer or other persons present, to inquire of the victim, the
alleged abuser, or both, whether a firearm or other deadly weapon was present at the location,

and, if there is an inquiry, whether that inquiry disclosed the presence of a firearm or other
deadly weapon.

Essue 2: Does Family Code section 6228, as amended by Statutes 2002, chapter 377,
constitute a reimbursable state-mandated program?

Family Code section 6228 requires the local law enforcement agency to provide, without
charging a fee, one copy of a domestic violence incident report face sheet, or one copy of a
domestic viclence incident report, or both, to a victim of domestic violence. The test claim
statute amended this section to also require providing a copy to the victim’s representative if the
victim is deceased. The victim representative is defined as any of the following:

(A) The surviving spouse.

(B) A surviving child of the decedent who has attained 18 years of age.

(C) A domestic partner, as defined in subdivision (a) of Section 297.
(D) A survwmg parent of the decedent.

(E) A surviving adult relative.

(F) The public administrator if one has been appointed.

Claimant alleges that section 6228 requires Jaw enforcement agencies to prepare the mcldent
report or face sheet.

The plain language of Family Code section 6228, however, does not mandate or 'require local
law enforcement agencies to prepare a domestic violence incident report or a face sheet. Rather,
the express language states that local law enforcement agencies “shall provide, without charging

45 Test Claim 02-TC-18, Exhibit 8, declaration of Bernice K. Abram, and Exhibit 9, declaration
of Wendy Watanabe.

4 Government Code section 17564.
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a fee, one copy of all domestic violence incident report face sheets, one copy of all domestic
violence incident reports, or both, to a victim of domestic violence, or to his or her representative
if the victim is deceased, as defined in subdivision (g), upon request.” (Emphasis added.)

Therefore, staff finds that Family Code section 6228 is a state mandate for a local law
enforcement agency to provide upon request, without charging a fee, one copy of the domestic’
violence incident report face sheet, or one copy of the domestic violence incident report, or both,
to the victim’s representative, as defined, if the victim is deceased.

. Doing so, however, is not a new program or higher level of service.

The Public Records Act, in Govemment Code section 6254, subdivision (f) requires giving a
copy of a police report “to the victim of an incident or an authorized representative thereof ...”
[Emphasis added.] And one California appellate court held, with respect to records of law
enforcement investigations, that “While the general public is denied access to this information
such is not true with respect to ‘Parties involved in the incident or others who have a proper
interest in the subject matter. ”4

Moreover, subdivision (f) of Govemment Code section 6254 requires the following:

[S)tate and local law enforcement agencies shall make public the following
information, except to the extent that disclosure of a particular item of
information would endanger the safety of a person involved in an investigation or
would endanger the successful completion of the investigation or a related
investigation:

(1) The full name, current address, and occupation of every individual arrested by
the agency, the individual’s physical description ..., the time and date of amrest,
the time and date of booking, the location of the arrest, the factual circumstances
surrounding the arrest, ... all charges the individual is being held upon ....

(2) Subject to the restrictions imposed by Section 841.5 of the Penal Code, the
time, substance, and location of all complaints or requests for assistance received
by an agency and the time and nature of the response thereto, including, to the
extent the information regarding crimes alleged or committed or any other
incident investigated is recorded, the time, date, and location of occurrence, .....

Because preexisting Government Code section 6254, subdivision (f), requires releasing the same
information as the domestic violence incident report to persons who would be authorized
representatives, staff finds that providing the report or face sheet to the authorized victim
representative (as requucd by Fam. Code, § 6228) is not a new progra.m or higher level of
service within the meaning of article XIII B, section 6.

Family Code section 6228 differs from the Public Records Act in one major aspect. Under the
Public Records Act, local governments may charge a fee to recover the costs of making the
police report information available, whereas the test claim statute prohibits charging a fee for the
information. Increased costs alone, however, without the test claim statute mandating a new

1 Vallejos v. California Highway Patrol (1979) 89 Cal.App.3d 781, 786.
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program or higher level of service to the public does not require reimbursement under article
XIII B, section 6.*

Accordingly, staff finds that Family Code section 6228 (Stats. 2002, ch. 377) does not constitute
a new program or higher level of service for a local law enforcement agency to provide, without
charging a fee, one copy of the domestic violence incident report face sheet, or one copy of the
domestic violence incident report, or both, to the victim’s representatlve as defined, if the victim
is deceased.

Therefore, staff finds that that Family Code section 6228, as amended (Stats, 2002, ch. 377) 1s
not a reimbursable state mandated program within the meaning of article XIII B, section 6 and
Government Code section 17514.

Issue 3; o Does Penal Code section 12028.5 constitute a reimbursable state-mandated
program?

This section describes the procedure for a law enforcement officer to confiscate a firearm or
other deadly weapon at the scene of a domestic violence incident “involving a threat to human
life or a physical assault™ and describes the procedure for the destruction or return of the
weapon. Although Section 12028.5 has been amended almost annually since 1984,% claimant
pled only the 1984 version (Stats. 1984, ch. 901), and the 2002 amendment (Stats 2002 chs. 830
& 833), so this analysis is limited to only those two versions. of the statute.”

The 1999 amendment (Stats. 1999, ch. 662} to section 12028‘5 stands out because it changed the
“may take temporary custody” phrase in subdivision (b) to “shall take temporary custody.” But

because neither the 1999 amendment, nor any of the others before 2002 were pled by claimant,
staff makes no findings on them.

A. Does Penal Code section 12028.5 (Stats. 1984, ch. 901) i llIlQOSB a qtate—mandated
program?

~ As originally enacted in 1984, section 12028.5 read as follows:

*® San Diego Unified School Dist., supra, 33 Cal.4th 859, 877. Kern High School Dist., supra,
30 Cal.4th 727, 735.

* Penal Code section 12028.5, subdivision (b).

30 Statutes 1985, chapter 311, Statutes 1987, chapters 131 & 1362, Statutes 1989, chapters 850
& 1163, Statutes 1990, chapter 1695, Statutes 1991, chapter 866, Statutes 1992, chapters 163
& 1136, Statutes 1993, chapters 219 & 1098, Statutes 1994, chapters 871 & 872, Statutes 1996,

chapter 305, Statutes 1998 chapter 606, Statutes 1999, chapters 659 & 662, Statutes 2000,
chapter 254.

3! Subdivision (c) of section 12028.5 (as amended by Stats. 1999, ch. 659) requires a community
college or school district peace officer who takes custody of a firearm or deadly weapon pursuant
to this section to deliver it within 24 hours to the city police department or county sheriffs office
in the jurisdiction where the college or school is located. Because there is no community college

or school district claimant in this test claim, staff does not discuss and makes no finding on this
provision in subdivision (c).
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(a) As used in this section, the following words have the following meanings: [52]

(1) “Abuse” means intentionally or recklessly causing or attempting to cause
bodily injury, or placing another person in reasonable apprehension of imminent
serious bodily injury to himself, herself, or another. '

(2) “Domestic Violence” is abuse perpetrated against a family or household
member. :

(3) “Family or household member” means a spouse, former spouse, parent, child,
any other person related by consanguinity or affinity within the second degree, or
any other person who regularly resides in the household, or who, within the last
six months, regularly resided in the household.

(b) A sheriff, undersheriff, deputy sheriff, or police officer of a city at the scene of
a domestic violence incident involving a threat to human life or a physical assault

" may take temporary custody of any firearm described in Section 12001 in plain

" sight or discovered pursuant to a consensual search as necessary for the protection
of the peace officer or other persons present. Upon taking custody of a firearm,
the officer shall give the owner or person who possessed the firearm a receipt.
The receipt shall describe the firearm and identification or serial number on the
firearm. The receipt shall indicate where the firearm can be recovered and the
date after which the owner or possessor can recover the firearm. No firearm shall

~ be held less than 48 hours. If a firearm is not retained for use as evidence related

to criminal charges brought as a result of the domestic violence incident or is not

~ retained becanse it was illegally possessed, the firearm shall be made available to
‘the owner or person who was in lawful possession 48 hours after the seizure or as
soon thereafter as possible, but no later than 72 hours after the seizure. [Emphasis
added. ]

(c) Any firearm which has been taken into custody Whjch has been stolen shall be
restored to the lawful owner, as soon as its use for evidence has been served, upon
his or her identification of the firearm and proof of ownership.

(d) Any firearm taken into custody and held by a police or sheriff's department
for longer than 12 months and not recovered by the owner or person who has
lawful possession at the time it was taken into custody, shall be considered a
nuisance and sold or destroyed as provided in subdivision (c) of Section 12028,

Because the plain language in subdivision (b) of the 1984 version is permissive as 10 taking
custody of the firearm, staff finds that local agencies are not legally compelled to take custody of
a firearm at the scene of a domestic violence incident involving a threat to human life or a
physical assault. Staff also finds that that local agencies are not practically compelled 1o take
custody of a firearm under those circumstances. The statute on its face does not impose “certain

32 The definitions were amended by Statutes 1992 chapter 1136 and Statutes 1993, chapter 1098,
Staff makes no findings on those amendments.
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and severe penalties such as double taxation or other draconian consequences”53 for not
confiscating the firearm.. And there is no evidence in the record that local agencies are
practically compelled to confiscate the firearm. Rather, under the 1984 statute, taking a firearm
at the scene of a domestic violence incident was a policy decision of the local agency.
Therefore, staff finds that confiscating the firearm under the circumstances described in
subdivision (b) of section 12028.5 (Stats. 1984, ch. 901) is not a state mandate.

As to the remaining downstream activities in the 1984 statute, the issue is whether they are state
mandated (e.g., giving a receipt, holding the weapon for 48 to 72 hours, returning it to the owner
if stolen, and final disposal if unclaimed) if the triggering event is not state mandated.

In the Kern High School Dist. case,” the California Supreme Court considered whether school
districts have a right to reimbursement for costs in complying with statutory notice and agenda
requirements for various education-related programs that-are funded by the state and federal
government. The court held that in eight of the nine programs at issue, the claimants were not
entitled to reimbursement for notice and agenda costs because district participation in the
underlying program was voluntzuy. As the court stated, “if a school district elects to participate
in or continue participation in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirement related to that program
does not constitute a reimbursable mandate.”** :

Therefore, based on the plain language of the statute and the reasoning in Kern High Schoo!
Dist., staff finds that there is no legal compulsion in section 12028.5, as added by Statutes 1984,
chapter 901, for law enforcement officer to perform the downstream activities related to
confiscating a firearm at a domestic violence scene (e.g., giving a receipt, holding the weapon for
48 to 72 hours, returning it to the owner if stolen, and final disposal if unclaimed). Absent any
evidence in the record, staff also finds that there is no practical compulsion to perform these
activities. Therefore, staff finds that section 12028.5, as added by Statutes 1984, chapter 901, is
not a state-mandated program within the meaning of article XIII B, section 6 of the California
Constitution.

B. Does Penal Code sectmn 12028.5 (Stats. 2002. ch. 8331 impose a state-mandated new
program or higher level of service?

We begin by summarizing the 2002 amendments to section 12028.5 (Stats. 2002, ch. 833, § 1.5).
Subdivision (b) was amended as follows:

[Law enforcement officers] shall take temporary custody of any firearm or ‘other
deadly weapon in plain sight or discovered pursuant to a consensual or other
lawful search as necessary for the protection of the peace officer or other persons
present: Upon taking custody of a firearm, the officer shall give the owner or

>} Kern High School Dist., supra, 30 Cal.4th 727, 751. In another part of the opinion, the court
stated an example of practical compuision as a substantial penalty (independent of the program
funds at issue) for not complymg with the statute, (Id at p. 731).

54 Id.
3% Id. at page 743. Emphasis in original.
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person who possessed the firearm a receipt. The receipt shall describe the firearm 9
and identification or serial number on the firearm. The receipt shall indicate
where the firearm can be recovered, and the time limit for recoverv as required by
-this section. and the date after which the owner or possessor can recover the
firearm. No firearm or other deadly weapon shall be held less than 48 hours.
Except as provided in subdivision (f), if a firearm or other deadly weapon is not
retained for use as evidence related to criminal charges brought as a result of the
domestic violence incident or is not retained because it was illegally possessed,
the firearm or other deadly weapon shall be made available to the owner or person
who was in lawful possession 48 hours after the seizure or as soon thereafter as
possible, but no later than 72-heurs 5 business days after the seizure. In any civil
action or proceeding for the return of firearms or ammunition or other deadly
weapon seized by any state or local law enforcement agency and not returned
within 72-heurs 5 business days following the initial seizure, except as provided
in subdivision (d), the court shall allow reasonable attorney’s fees to the
prevailing party.

Subdivision (f) was amended to extend law enforcement deadlines as follows:

In those cases where in which a law enforcement agency has reasonable cause to,
believe that the return of a firearm or other deadly weapon would be likely to
result in endangering the victim or the person reporting the assault or threat, the
agency shall advise the owner of the firearm or other deadly weapon, and within
36 60 days of the date of séizure, initiate a petition in superior court to determine
if the firearm or other deadly weapon should be returned. The law enforcement |
agency may make an ex parte application stating good cause for an order
extending the time to file a petition. Including any extension of time granted in
response 10 an €x parte request, a petition must be filed within 68 90 days of the
date of seizure of the firearm or other deadly weapon.

Subdivision (h) was amended to lower the standard of proof required to prevent owners from
recovering their firearms or weapons, as follows:

If the person requests a hearing, the court clerk shall set a hearing no later than 30
days from réceipt of that request. The court clerk shall notify the person, the law
enforcement agency involved, and the district attorney of the date, time, and place
of the hearing. Unless it is shown by elear-and-eonvineing a preponderance of the
evidence that the return of the firearm or other deadly weapon would result in
endangering the victim or the person reporting the assault or threat, the court shall
order the return of the firearm or other deadly weapon and shall award reasonable
attorney’s fees to the prevailing party.

Subdivision (j) authorizes the person to petition the court a second time if the court does not
order the return of the firearm or other deadly weapon to the owner or person who had lawful
possession. The 2002 amendment added the followmg

If at the hearing, the court does not order the return of the firearm or other deadly
‘weapon to the owner or person who had lawful possession, that person may
petition the court for a second hearing within 12 months from the date of the
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initial hearing. If there is a petition for a second hearing. unless it is shown by -
clear and convincing evidence that the return of the firearm or other deadly
weapon would result in endangering the victim or the person reporting the assault
or threat, the court shall order the return of the firearm or other deadly weapon
and shall award reasonable atiorney’s fees to the prevailing party. If the owner or
person who had lawful possession does not petition the court within this 12-month
period for a second hearing or is unsuccessful at the second hearing in gaining
return of the firearm or other deadly weapon, the firearm or other deadly weapon
may be disposed of as provided in Section 12028.

As a preliminary matter, staff finds that section 12028.5 constitutes a program within the
meaning of article XIII B, section 6 because the firearm or weapon confiscation is a
governmental service to the pubhc in that it is done *'as necessary for the protection of the peace
officer or other persons present.”

1. Flrearms or other deadlvy weapons taken in plain sight or during a consensual search

Amending the receipt for confiscated weapon: Penal Code section 12028.5, subdivision (b)
requires law enforcement, on taking custody of the firearm or other deadly weapon at the scene
of a domestic violence incident, to give the owner or person in possession a receipt. The receipt
describes the firearm or deadly weapon and lists any identification or serial number on the
firearm, and indicates where the firearm or weapon can be recovered, and the date after which
the owner or possessor can recover it (Pen. Code, § 12028.5, subd. (b)). The 2002 amendment
requires the receipt to include information regarding “the time limit for recovery as required by
this section.” ' ' '

Adding “the time limit for recovery as required by this section” to the information on the receipt
is a new requirement. As such, staff finds that this is a state mandate, and a new program or
higher level of service for law enforcement to make a one-time amendment to the receipt to
include this information for a firearm or other deadly weapon confiscated at the scene of a
domestic violence incident. (Pen. Code, § 12028.5, subd. (b), Stats. 2002, ch. 833.)).

Extending the period to make the firearm or weapon available after seizure: Subdivision (b) of
section- 12028.5 was amended further as follows:

Except as provided in subdivision (f), *” if a firearm or other deadly weapon is
not retained for use as evidence related to criminal charges brought as.a result of
the domestic violence incident or is not retained because it was illegally
possessed, the firearm or other deadly weapon shall be made available to the
owner or person who was in lawful possession 48 hours after the seizure or as

%6 Penal Code section 12028.5, subdivision (b).

*7 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement
agency to inifiate a petition in superior court to determine if the firearm or other deadly weapon
should be returned in cases “in which a law enforcement agency has reasonable cause to believe
that the return of a firearm or other deadly weapon would be likely to result in endangering the

victim or the person reporting the assault or threat,” This provision also requires notifying the
owner.
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soon thereafter as possible, but no later than 72-heurs S business days after the
seizure. In any civil action or proceeding for the retumn of firearms or ammunition
or other deadly weapon seized by any state or local law enforcement agency and
not returned within 72-heurs 5 business days following the initial seizure, except
as provided in subdivision (d), the court shall allow reasonable attorney’s fees to
the prevailing party.

Preexisting law (before the 2002 amendment) required making the firearm or weapon available
to the owner or person in lawful possession 48 hours after seizure or as soon thereafter as
possible, but no later than 72 hours after the seizure. Staff finds that extending the period before
a firearm or other deadly weapon may be made available from 72 hours to five business days
does not mandate a new program or higher level of service. Although this may resuit in longer
storage of the firearm or weapon, the storage is at the discretion of the local agency since nothing
prevents making the firearm available within the 48 hours after seizure. Therefore, staff finds
that this amendment does not mandate a new activity on a local agency within the meaning of
article XIII B, section 6.

Extending the time to initiate a petition in court to determine if weapon should be returned:
Subdivision (f) was amended by Statutes 2002, chapter 833 to extend law enforcement deadlines
as follows: :

In those cases where in which a law enforcement agency has reasonable cause to
believe that the return of a firearm or other deadly weapon would be likely to
result in endangering the victim or the person reporting the assault or threat, the
agency shall advise the owner of the firearm or other deadly weapon, and within
38 60 days of the date of seizure, initiate a petition in superior court to determine
if the firearm or other deadly weapon should be returned. The law enforcement
agency may make an ex parte application stating good cause for an order
extending the time 1o file a petition. Including any extension of time granted in
response to an ex parte request, a petition must be filed within 68 90 days of the
date of seizure of the firearm or other deadly weapon,

~ Staff finds that the 2002 amendment increasing the time from 30 to 60 days to initiate a petition,
and from 60 to 90 days if the court grants an extension to file the petmon does not mandate a
new program or tugher leve! of service because the amendment gives the local law enforcement
agency ntore time than in preexisting law to initiate the petition, but does not require a new
activity of a local agency.

s 3 ) , SlldeISan (h) of
section 12028 51 was amended by the test claim statute to lower the standard of proof required to
prevent owners from recovering their firearms or weapons, as follows:

If the person requests a hearing, the court clerk shall set a hearing no later than 30
days from receipt of that request. The court clerk shall notify the person, the law
enforcement agency involved, and the district attorney of the date, time, and place
of the hearing. Unless it is shown by elear-and-convineing ﬁ_m_JlonsiQIan_Qﬂf the
evidence that the return of the firearm or other deadly weapon would result in
endangering the victim or the person reporting the assault or threat, the court shall
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order the return of the firearm or other deadly weapon and shall award reasonable
attomey’s fees to the prevailing party. :

Staff finds that the 2002 amendment does not mandate a new program or higher level of service.
The amendment lowers the standard of proof from clear and convincing.to a preponderance of
the evidence that the local government is required to show in order to keep the firearm or
weapon from being returned to the owner. This amendment does not, however, require a new
activity of the local agency, or increase the level service for an existing activity. Therefore, staff
finds that the 2002 amendment to subdivision (h) that lowers the standard of proof does not
mandate a new program or higher level of service.

Petition for second hearing and attorney’s fees: Subdivision (j) states (with the 2002 amendments.
shown) the following: '

If, at the hearing, the court does not arder the return of the firearm or other deadly
weapon to the owner or person who had lawful possession, that person may
. petition the court for a second hearing within 12 months from the date of the

initial hearing. If there is a petition for a second hearing, unless it is shown by
clear and convincing evidence that the return of the firearm or other deadly
weapon would result in endangering the victim or the person reporting the assault
or threat. the court shall order the returny of the firearm or other deadly weapon
and shall award reasonable attorney’s fees to the prevailing party. If the owner or
person who had lawful possession does not petition the court within this 12-month
period for a second hearing or is unsuccessful at the second hearing in gaining
retum of the firearm or other deadly weapon, the firearm or other deadly weapon
may be disposed of as-provided in Section 12028,

Although this provision in subdivision (j) does not expressly contain mandatory language, the
local agency would have a duty to respond to the owner’s petition to return the firearm or
weapon if the facts present themselves, Subdiviston (f) of section 12028.5 requires the local
agency to file the petition to prevent the return of the firearm if “a law enforcement agency has
reasonable cause to believe that the return of a firearm or other deadly wedpoh would be likely to
result in endangering the victim or the person reporting the assault or threat.” This statutory duty
in (f) to keep the weapon from being returned to someone dangerous carries over to the petition
for a second hearing in subdivision (j). This is consxstent with the geueral duty of local law
enforcement and district attorneys to protect the public.*® Therefore, in cases where the firearm
or weapon owner petitions for a second hearing within 12 months of the date of the initial .
hearing, staff finds that it is a state mandate for the local agency to show by clear and convincing
evidence that the return of the firearm or other deadly weapon would resuit in endangering the
victim or the person reporting the assault or threat.

Asto attomey’s fees, staff also finds that it is a mandate, since the court is required to impose
them, and the local agency is required to pay them, if it does not prevail in keeping the firearm or
other deadly weapon from being returned to the owner or person who was in lawful possession

*8 Fagan v. Superior Court (2003) 111 Cal.App.4th 607, 615.
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after the second petition. Therefore, staff finds that paying the attorney’s fees in subdivision (j)
to the prevailing party is a state mandate upon order of the court.

Preexisting law (before the 2002 amendment) authorizes the owner or person in possession to
petition the court & second time for return of the firearm or-other deadly weapon. Preexisting law
also authorizes local law enforcement to dispose of the firearm or other deadly weapon if the
person does not petition the court or is unsuccessful at the second hearing in gaining the return of
the firearm or other deadly weapon. Preexisting law did not, however, require a local
government to show by clear and convincing evidence that the return of the firearm or other

- deadly weapon would result in endangering the victim or the person reporting the assault or
threat, nor did it require.the local agency to pay attorney’s fees on order of the court. Therefore,
if the facts so dictate, staff finds that these activities are a new program or higher level of service
if there is a petition for a second hearing for firearms or other deadly weapons confiscated in
plain sight or during & consensual search.

2. Firearms or other deadly weapons taken during “other lawful searches”

Firearm or weapon seizure; The 2002 amendment to section 12028.5 (Stats. 2002, ch 833, § 1.5)
adds the following underlined text to subdivision (b):

[Law enforcement officers] shall take temporary custody of any firearm or other
‘deadly weapon in plain sight or discovered pursuant to a consensual or other

lawful search as necessary for the protection of the peace officer or other persons
present.

Sponsored by the City of Santa Rosa, the legislative history of this amendment indicates that its
purpose was “to add any "lawful" search to the existing "plain s1ght or consensual" search
required in domestic violence circumstances for the mandated seizure of firearms and

Weapons. 3% Adding “any lawful search” to the consensual or plain sight searches already in the
statute means that firearm or weapon confiscation 1s now also required for searches incident to
arrest, or of people the officer has legal cause to arrest,% or searches pursuant to a warrant, or
searches based on statements of persons who do not have authority to consent but have indicated
to law enforcement that a weapon is present at the scene. &

Staff finds that the plain language of this subdivision mandates a law enforcement officer ata
domestic violence scene involving a threat to human life or a physical assault to take temporary
custody of any firearm or other deadly weapon during an “other lawful search” as necessary for
the protection of the peace officer or other persons present (Pen. Code, § 12028.5, subd. (b)).

Adding “or other lawful search® to subdivision (b) also creates a new program or higher level of
service by increasing the quantity of searches during which taking temporary custody of the
weapon is required. Adding “other lawful search” to the statute means that firearm or weapon

3% Senate Committee on Public Safety, Analysis of Sen. Bill No. 1807 (2001-2002 Reg. Sess.) as
introduced, page 2.

60 penal Code section 833

61 genate Committee on Public Safety, Analys1s of Sen. Bill No. 1807 (2001-2002 Reg. -Sess. ) as
introduced, page 6.
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confiscation is now also required for searches incident to arrest, or of people the officer has legal
cause to arrest,% or searches pursuant to a warrant, or searches based on statements of persons
who do not have authority to consent but have indicated to law enforcement that a weapon is

- present at the scene. 6. :

Therefore, staff finds that Penal Code section 12028.5, subdivision (b), is a new program or
higher level of service for law enforcement to take temporary custody of a firearm or other
deadly weapon at a scene of domestic violence, as defined in section 12028.5, subdivision (a), if .
the firearm or weapon is confiscated during an “other lawful search.”

The remainder of the analysis of section 12028.5 is limited to conditions of “other lawful
searches” which, for purposes of this analysis, is defined as searches that are not plain sight or
consensual.

Give receipt for confiscated weapon: The next activity in Penal Code section 12028.5,
subdivision (b) is, upon taking custody of the firearm or deadly weapon at the scene of domestic
violence, giving the owner or person in possession a receipt for the item. The receipt describes
the firearm or deadly weapon and lists any identification or serial number on the firearm, and
indicates where the firearm or weapon can be recovered, the time limit for recovery, and the date
after which the owner or possessor can recover it (Pen. Code, § 12028.5, subd. (b)). Based on
the plain language of this provision, staff finds that giving a receipt to the owner or person in
lawful possession of the firearm or other deadly weapon, with contents as specified, is a state
mandate.

Preexisting law requires, when a weapon or person 6qprcu:,er'ry is taken from an arrested person,
giving a receipt to the person for the property taken.” And there is a similar requirement for
arrested persons for property alleged to have been stolen or embezzled.® Although these statutes
indicate that law enforcement officers have a longstanding duty to give a receipt to arrested

+ persons for confiscated property, the receipt requirement for weapons taken at the scene of a
domestic violence incident in the test claim statute is different in that more detail is required
regarding the firearm or other deadly weapon seized.

Staff finds that the entire content of the receipt is a new program or higher level of service for

other lawful searches, because no confiscation or receipt was required for those searches under
preexisting law.

Therefore, staff finds that, upon taking custody of the firearm or other deadly weapon at the
scene of domestic violence during any other lawful search, it is a new program or higher level of
service to give the owner or person in possession a receipt for the firearm or other deadly
weapon. The receipt must contain a description of the firearm or deadly weapon and list any

62 Penal Code section 833.

% Senate Committee on Public Safety, Analysis of Sen. Bill No. 1807 (2001-2002 Reg. Sess.) as
introduced, page 6.

% penal Code section 4003.

® Penal Code section 1412. This apparenﬂj' refers to property, alleged to have been stolen or
embezzled (see Pen. Code, § 1407).
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identification or serial number on the firearm, and must indicate where the firearm or weapon
can be recovered, the time limit for recovery, and the date after which the owner or possessor can
recover it. (Pen. Code, § 12028.5, subd. (b)).

Hold and make firearm or weapon available to owner; Subdivision (b) requires local law
enforcement to make the firearm or other deadly weapon available to the owner or person who
was in lawful possession 48 hours after seizure or as soon as possible, but “no later than five
business days™ following the seizure (Pen. Code, § 12028.5, subd. (b)). Returning the firearm or
weapon is not required if it is retained for use as evidence related to criminal charges as a result
of domestic violence incident, or it is retained because it was illegally possessed, or if the law
enforcement agency files a petition to prevent returning the firearm or weapon because the
agency has reasonable cause to believe the return would endanger the victim or person reporting
the assault. Staff finds that, based on the language in subdivision (b), it is a state mandate to
make the firearm or other deadly weapon available to the owner or person who was in lawful
possession between 48 hours and five business days after the seizure.

Preexisting law did not require holding firearms or other deadly weapons for weapons seized
under section 12028.5 during other lawful searches.

Staff finds, therefore, it is a new program or higher level of service for local law enforcement, for
firearms or other deadly weapons confiscated during any other lawful search, to make the
firearm or other deadly weapon available to the owner or person who was in lawful possession

48 hours afier seizure or as soon as possible, but no later than five business days following the
seizure (Pen. Code, § 12028.5, subd. (b)). This finding does not apply if the firearm or other
deadly weapon confiscated is retained for use as evidence related to criminal charges as a result
of domestic violence incident, or is retained because it was illegally possessed, or is retained
because of a court petition filed pursuant to subdivision (f) of section 12028. 5.5

Return stolen firearm: Subdivision (d) of section 12028.5 requires any stolen firearm or other
deadly weapon to be returned to its lawful owner, as spon as its use for evidence has been served,
upon proof of ownership. Staff finds that the plain language of subdivision (d) makes this
provision a state mandate to refurn a stolen firearm.

Preexisting law, in Penal Code sections 1407 and 1408, requires stolen property in the custody of
a peace officer to be returned to its owner “on the application of the owner and on satisfactory
proof of his ownership of the property.” More specifically, preexisting Penal Code section
12028, subdivisions (¢) and (f) require retuming a stolen firearm to its owner.

Because returning a stolen firearm or weapon to its owner is a preexisting duty of law
enforcement, regardless of the type of search under which it is confiscated, staff finds that

66 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement
agency to initiate a petition in superior court to determine if the firearm or other deadly weapon
should be returned in cases “in which a law enforcement agency has reasonable cause to believe
that the return of a firearm or other deadly weapén would be likely to result in endangering the
victim or the person reporting the assault or threat.” This provision also requires notifying the
owner.
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returning a stolen firearm or other deadly weapon to its owner is not 2 new program or higher
level of service.

Dispose of firearm or weabon: Subdivision (e) of Penal Code section 12028.5 requires:

Any firearm or other deadly weapon taken into custody and held by ...[law
enforcement] for longer than 12 months and not recovered by the owner or person
in lawful possession at the time it was taken into custody, shall be considered a
nuisance and sold or destroyed as provided in subdivision (c) of Section 12028. 671
Firearms or other deadly weapons not recovered within 12 months due to an
extended hearing process as provided in subdivision (j), are not subject to
destruction until the court issues a decision, and then only if the court does not
order the return of the firearm or other deadly weapon to the owner.

Staff finds that the plain language in the first sentence of subdivision (e) makes it a state mandate
to sell or destroy a firearm held for longer than 12 months as specified. The second sentence
regarding firearms or weapons not recovered “due to an extended hearing process™ prevent
destruction of the firearm or weapon untit the court issues a decision on a second petition to
prevent the return of the firearm or other deadly weapon as specified in subdivision (j).
Subdivision (j), as discussed below, authorizes destruction of the firearm or other deadly weapon
after the petition process is complete and the court does not order the firearm or other deadly
weapon returned to the owner or person in lawful possession.

Preexisting law did not requﬁe firearms or other deadly weapons confiscated, at the scene of a
domestic violence incident involving a threat to human life or a physical assault, during any
other lawful scarch, and held for 12 months, to.be sold or destroyed as provided in subdivision

(c) of section 12028. Therefore, staff finds that this activity is-a new program or higher level of
service.

Advise owner and petition court: Subdivision (f) of section 12028.5 states,

In those cases in which a law enforcement agency has reasonable cause to believe
that the return of a firearm or other deadly weapon would be likely 1o result in
endangering the victim or the person reporting the assault or threat, the agency
shall advise the owner of the firearm or other deadly weapon, dnd within 60 days
of the date of seizure, initiate a petition in superior court to determine if the
firearm or other deadly weapon should be returned.

Because of the plain language of this subdivision, staff finds that this is a state maﬁdate to notify
the owner and petition the court as specified if the agency has reasonable cause to believe that

the retum of the firearm or other deadly weapon would be likely to result in endangering the
victim or the person reporting the assault or threat.

%7 Section 12028, subdivision (c) requires specified weapons to be surrendered to law

enforcement and authorizes disposal of them by sale at public auction or (in subd. (d)) by
destruction. :

———
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Preexisting law did not require this noticé or court petition in cases where a firearm or other e

deadly weapon was taken at the scene of a domestic violence incident during an other lawful
search.

Therefore, staff finds that it is a new program or higher level of service, for, ﬁrearms or other
deadly weapons confiscated during any other lawful search, if the law enforcement agency has
reasonable cause to believe that. the return of a firearm or. other deadly weapon would: be likély to
result in endangenng the v1ct1n:1 or the person reportmg the assault.or- threat fors local law
enforcement agency to. advxse the owner of the. firearm or other. deadly weapon and wrthm 60
days of the date of seizure (or 90 days if an extension is granted) to initiate a petition.in superior
court to determine if the. ﬁrearm or other deadly weapon should be returned

Notify owner; Subdivision (g) of seétion 120285 requires thelaw efiforcement dgéncy to inform
the, owner or person who.had lawful possession of the firearm or other deadly weapon,.at that -
person's last known address by reglstered mail, return reeerpt reques_t d, that he.or.she, has 30
days from the date of recelpt of the notrce to respond to.the court elerk to. conﬁrm lns or\her
desire for a hean.ng, and. that the farlure 10 respond shall result ina, defau]t order forfemng the
confiscated ﬁrearm or. other deadly weapon The agency 1S. also reqmred, 1f the _person whose _
firgarm or other deadly weapon was.seized: does not resrde at the last address provrded to the
_agency,.to make a drhgent good farth effort to learn the. twhereabouts of the . person. and to .
comply with the notification requlrements in, subdrvrsmn (g) Staff ﬁnds that the pla:n language _
of subdivision (g) requrres these activities, so the owner notlﬁeaﬁon and eﬁ‘ort to learn the
OWNer’s Whereabouts g speerﬁed, unpose a state mandate e R

TU BT ,‘.-,il.. I f* T RN

Preexrstrng law did not require thrs actrv1t3l ,

. 'Jr R LR S

erefore staff ﬁnds that it 1s a new program or

P

search, for a loeal law enforcement agency to mform ‘the owner or person Who had lawﬁll

~ possession of the firearm or other deadly weapon, at that person's last known address by
registered mail, return receipt'requested; thathe or she has 30 ddys'from the date' 6fraceipt of the
notice to respond to-the court.clerk to.confirm his or-her-desire for a hearing; and that.the failure

to respond shall; result ina. default- order forfeltmg the: conﬁseated firearm or. other.deadly. -
weapon. e e _

e T vion cogie o '.':-;;r".ii-

It is also a'néw program or hlgher level of setvice; for firédrms o Or other: deadly weapons" .
confiscated during’ any othier'lawful'search, if the person FWhéss “firearm of other deadly Wweéapon
was seized does not reside at the last addréss’ provrded fo'the 14w énforcemefit agency, for the
agency to make a diligent, good faith:effort to learn the whereabouts of:the person: and to comply .
with the notrﬁcatron requrrements in subd:vrswn (g) of section.12028. 5. e

: ‘Subdivision’ Chy requlres the court clerk, 1f the person requests )

clerk to notify the person, law enforcement agency, and district attorney of the date, time and
place of the hearing. If the person requests a hearing, the local agency must show by a
preponderance of evidence that the return of the firearm or other deadly weapon would result in
endangering the victim or the person reporting the assault or threat. The court is requrred o
award attorney’s fees to the prevailing party. . :

Although thé language in subdivision ‘(hy for this activity is not expressly mandatory, local'law - @
enforcement and district attorneys have a duty to make this showing if the facts present
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themselves. Subdivision (f) of section 12028.5 requires the local agency to file the petition to
prevent the return of the firearm if “a law enforcement agency has reasonable cause to believe
that the return of a firearm or other deadly weapon would be likely to result in endangering the
victim or the person reporting the assault or threat.” If the owner requests a hearing, the duty in
subdivision (f) to file the petition is extended to responding to the request for a hearing in
subdivision (h). Therefore, staff finds that making the showing by a preponderance of the
evidence regarding the return of the weapon is a state mandate.

As to awarding attorney’s fees, staff also finds that is a mandate, since the court is required to
impose them, and the local agency is required to pay them, if it does not prevail in keeping the
firearm or other deadly weapon from being returned to the owner or person who was in lawful
possession, Therefore, staff finds that paying the attorney’s fees in subdivision ¢h) to the
prevailing party is a state mandate upon order of the court.

Because this was not previously required for firearms or weapons confiscated at a scene of,
domestic violence during any other lawful search, staff also finds that this provision is a new
program or higher level of service. Specifically, for firearms or other deadly weapons
confiscated during any other lawful search, staff finds that it is a new program or higher level of
service to show at a hearing by a prependerance of evidence that the return of the firearm or
other deadly weapon would result in endangering the victim or the person reporting the assault or
threat. Staff also finds, since it was not previously required for any other lawful search, that it is
a new program or higher level of service for the local agency to pay attorney’s fees to the owner
or person in lawful possession if the court orders the firearm or other deadly weapon returned to
the owrer or persen who was in lawful possession (Pen. Code, § 12028.5, subd. (h.).

Petition for default and disposal of firearm or weapon: Subdivision (i) states that if the person
does not request a hearing or does not respond within 30 days of receipt of the notice, the local
law enforcement agency may file a petition for an order of default and to dispose of the firearm
or other deadly weapon as provided in section 12028. As with the similar provision above, staff
finds that subdivision (i) is a state mandate to file the default petition, as an extension of the
agency’s duty is subdivision (f) to petition the court to not return the firearm or other deadly
weapon if it “has reasonable cause to believe that the return of a firearm or other deadly weapon
- would be likely to result in endangering the victim or the person reporting the assault or threa

Staff also finds that since filing a default petition was not previously required, it is a new
program or higher level of service for any other lawful searches. Therefore, for firearms or other
deadly weapons confiscated pursuant to any other lawful search, staff finds that it is a new
program or higher level of service for local law enforcement, if the person does not request a
hearing or does not otherwise respond within 30 days of the receipt of the notice, to file a
petition for an order of default. (Pen. Code, § 12028.5, subd. (i).)

As to disposal of the firearm or other deadly weapon, the permissive language in subdivision (i)
indicates that the agency is not required to do so. Although other statutes govern disposal of

firearms or weapons (e.g., Pen. Code, §§ 12032 or 12028) staff finds that the test claim statute
does not require the local agency to dispose of them.

1 ces: Subdivision )]
authorizes the person (owner) to petmon the court a second tune if the court does not order the

return of the firearm or other deadly weapon to the owner or person who had lawful possession.
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Subdivision (j) requires, similar to subd1v1510n {h) above, the court to award reasonable
attorney’s fees to the prevailing party.

In the analysis above, staff found that this provision is a new program or higher level of service,
if there is a petition for a second hearing, to show by clear and convincing evidence that the
return of the firearm or other deadly weapon would result in endangering the victim or the person
reporting the assault or threat, and to pay attorney’s fees to the prevailing party upon the order of
the court. Therefore, if there is a petition for a second hearing for firearms or other deadly
weapons confiscated during any other lawful search, it is a mandated hew program or higher
level of service to show by clear and convincing evidence that the return of the firearm or other
deadly weapon would result in endangering the victim or the person reporting the assault or
threat, and to pay attorney’s fees to the prevailing party upon the order of the court.

Subdivision (j) also authorizes law enforcement to dispose of the firearm or weapon if the person
does not petition the court or is unsuccessful at the second hearing in gaining the return of the
firearm or other deadly weapon. Because the language regarding disposal of the firearm or
-weapon is permissive, staff finds that disposing of the firearm or weapon is not a state mandate.

C. Does section 12028.5 impose costs mandated by the state?

Having discussed whether all the state mandated provisions of section 12028.5 constitute a new
program or higher level of service, the final issue is whether they impose costs mandated by the
state within the meaning of Government Code sections 17514 and 17556.

Claimant submitted a declaration that it will incur “costs well in excess of $1,000 during the
2002-03 fiscal year to implement” the test claim statutes.®® Another declaration includes the
time required for the alleged activities; “on average, an additional 5 minutes to inquire of the
victim whether a firearm or other deadly weapon is present, an additional 30 minutes to search
for and obtain the weapon; an additional 5 minutes to report the results, and, where the weapon is

confiscated pursuant to Panal Code Section 12028.5, an additional 90 mimutes to perform the
other duties in the statute.®

Staff finds, therefore, that section 12028.5 imposes costs mandated by the state within the
meaning of Government Code section 17514. Staff also finds that no excepticns to
reimbursement in Government Code section 17556 apply.

All the elements having been met, staff finds that Penal Code section 12028.5, as amended by
Statutes 2002, chapter 833, is a reimbursable state mandated program within the meaning of
article X111 B, section 6 and Government Code section 17514, for the activities listed above.

Issue4: What is the period of reimbursement for the test claim?

% Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 1; Exhibit 9, Declaration
of Wendy Watanabe, page 1.

® Test Claim 02-TC-18, Exhibit 8, Declaration of Bernice Abram, page 2; Exhibit 9, Declaration
of Wendy Watanabe, page 2.
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« The period of reimbursement for an approved test claim is the fiscal year before the fiscal year in
which the claim is filed.™® As for a test claim amendment: “The claimant may thereafter amend
the test claim at any time, but before the test claim is set for a hearing, without affecting the
original filing date as long as the amendment substantially relates to the original test claim.*™

The original test claim, 99-TC-08, was filed May 15, 2000, and this test claim amendment was
filed in April 2003. The test claim was set for a hearing when the draft staff analysis for  99-
TC-08 was issued on March 6, 2003. The claimant, however, amended the test claim in April
2003, gfter the test claim was set for a hearing, Because the amendment was not filed before the
test claim was set for a hearing, as required by Government Code section 17557, subdivision (g),
.the period of reimbursement does not go back to the original reimbursement period of 95-TC-08.
Thus, staff finds that the test claim amendment is deemed filed in April 2003 and if approved,
claimants are eligible for reimbursement beginning July 1, 2001.

CONCLUSION

In sum, staff finds that effective January 1, 2002, Penal Code section 13730, subdivision (c)(3)
(Stats. 2001, ch. 483) imposes a reimbursable state-mandated program within the meaning of
article XIII B, section 6 of the California Constitution and Government Code section 17514 for
local agencies, on all domestic violence-related calls for assistance: '

¢ To include on the domestic violence incident report form a notation of whether
the officer or officers who responded to the domestic violence call found if
. necessary, for the protection of the peace officer or other persons present, to
$ inquire of the victim, the alleged abuser, or both, whether a firearm or other
deadly weapon was present at the location, and, if there is an inquiry, whether that
_ inquiry disclosed the presence of a firearm or other deadly weapon (Pen. Code,
§ 13730, subd. (c)(3); Stats. 2001, ch, 483).

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. §33)
staff finds that the following activities are a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514, for local agencies, when firearms or other deadly weapons are taken into temporary
custody at the scene of a domestic violence incident involving a threat to human life or a
physical assault, and the firearm or other deadly weapon is discovered i in plain sight or pursuant
to a consensual or other lawful search.

¢ The one-time activity of amending the receipt for a confiscated firearm or other

deadly weapon to include “the time limit for recovery as required” by section
12028.5. (Pen. Code, § 12028.5, subd. (b).)

* If the person who owns or had lawful possession of the firearm or other deadly
weapon petitions the court for a second hearing within 12 months of the date of
the initial hearing, showing by clear and convincing evidence that the return of the

"% Government Code section 175 57, subdivision (¢).

! Ibid [Emphasis added. ] At the time this amendment was filed, this same provision was in
@ Government Code section 17557, subdivision (c).
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firearm or other deadly weapon would result in endangering the victim or the
person reporting the assault or threat. If the court orders the firearm or other
deadly weapon returned to the owner or person who had lawful possession, the
local agency upon order of the court shall pay reasonable attorney’s fees to the
prevailing party. (Pen. Code, § 12028.5, subd. (j).)

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833)
staff finds that the activities listed below are a reimbursable state-mandated program within the
meaning of article XIII B, section 6 and Government Code section 17514, when firearms or
other deadly weapons are discovered during an other Jawful search at the scene of a domestic

~ violence incident involving a threat to human life or a physical assault. Another lawful search
includes but is not limited to the following searches: (1) a search incident to arrest, or of people
the officer has legal cause to arrest; (3) a search pursuant to a warrant; or (3) a search based on
statements of persons who do not have authority to consent, but have indicated to law
enforcement that a weapon is present at the scene.

¢ To take temporary custody of any firearm or other deadly weapon when necessary
for the protection of the peace officer or other persons present, (Pen. Code,
§ 12028.5, subd. (b).) ' '

o To give the owner or person in lawful possession of the firearm or other deadly
weapon a receipt that describes the firearm or deadly weapon and lists any
identification or serial number on the firearm, and indicates where the firearm or
weapon can be recovered, the time limit for recovery, and the date after which the
owner or possessor can recover it. (Pen. Code, § 12028.5, subd. (b).)

»  To make the firearm or other deadly weapon available to the owner or person who
was in lawful possession 48 hours after seizure or as soon as possible, but no later
than five business days following the seizure. Reimbursement for this activity is
not required if either: (1) the firearm or other deadly weapon confiscated is
retained for use as evidence related to criminal charges as a result of domestic
violence incident; or (2) if the firearm or other deadly weapon is retained because
it was illegaily possessed, or (3) if the firearm or other deadly weapon is retained
because of a court petition filed pursuant to subdivision (f) of section 12028.5.
(Pen. Code, § 12028.5, subd. (b).)

2 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizute, the law enforcement
agency to initiate a petition in superior court to determine if the firearm or other deadly weapon
should be returned in cases “in which a law enforcement agency has reasonable cause to believe
that the return of a firearm or other deadly weapon would be likely to result in endangering the
victim or the person reporting the assault or threat.” This provision also reguires notifying the
OWDEr,
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“»  To sell or destroy, as provided in subdivision (c) of Section 12028,” any firearm
or other deadly weapon taken into custody and held for longer than 12 months and
not recovered by the owner or persen in lawful possession-at the time it was taken -
into custody. Reimbursement for this activity is not required for firearms or other
deadly weapons not recovered within 12 months due to an extended hearing
process as provided in subdivision (j) of section 12028.5. (Pen. Code, § 12028.5,
subd. (e}.)

s If the local agency has reasonable cause to. believe that the return of a firearm or
other deadly weapon would be likely to result in endangering the victim or the
person reporting the assault or threat, for the agency to advise the owner of the
firearm or other deadly weapon, and within 60 days of the date of seizure (or 90
days if an extension is granted) initiate a petition in superior court to determine if
the firearm or other deadly weapon should be retwrned. (Pen. Code, § 12028.5,
subd. (f).)

e To inform the owner or person who had lawful possession of the firearm or other
deadly weapon, at that person's last known address by registered mail, return
receipt requested, that he or she has 30 days from the date of receipt of the notice
to respond to the court clerk to confirm his or her desire for a hearing, and that the
failure to respond shall result in a default order forfeiting the confiscated firearm
or other deadly weapon. If the person whose firearm or other deadly weapon was
seized does not reside at the last address provided to the local agency, for the
agency to make a diligent, good faith eéffort 1o learn the whereabouts of the person
and to comply with the notification requirements in subdivision (g) of sec’uon

-~ 12028.5. (Pen. Code, § 12028.5, subd. (g).)

» If the owner or person who had lawful possession of the firearm or other deadly
weapon requests a hearing, to show in court by a preponderance of evidence that
the return of the firearm or other deadly weapon would result in endangering the
victim or the person reporting the agsault or threat. If the court orders the firearm
or other deadly weapon returned to the owner or person who had-lawful
possession, the local agency upon order of the court shall pay reasonable
attorney’s fees to the prevailing party. (Pen. Code, § 12028.5, subd. (h).)

 If the owner or person who had lawful possession of the firearm or other deadly
weapon does not request a hearing or does not respond within 30 days of the
receipt of notice, to file a petition in court for an order of default. (Pen. Code,
-§ 12028.5, subd. (i).)

™ Section 12028, subdivision (c) requires specified weapons to be surrendered to law

enforcement and authorizes disposal of them by sale at public auction or (in subd. (d)) by
destruction.
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Staff also finds that Family Code section 6228 (Stats. 2002, ch. 377) and Penal Code section 9
12028.5 (Stats. 1984, ch. 901 & Stats. 2002, ch 830)"" are not a reimbursable state mandated

program within the meaning of article XIII B, section 6 and Government Code section 17514

because they do not mandate a new program or higher level of service.

Recommendation _ ] )
Staff recommends that the Commission adopt this analysis to partially approve the test claim for
the activities listed above.

™ Statutes 2002, chapter 833 was double joined to Statutes. 2002, chapter 830, but only chapter
233 amended section 12028.5 because it was chaptered last (Gov. Code, § 9605).
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Ms. Paula Higashi AUG‘-?:"I 2007

Executive Director

Commission on State Mandates GOMM!SSiON ON
. D80 Ninth Street, Suite 300 | STATE MANDATES

Sacramento, Ca!ifgljnia 85814

Dear Ms. ngashl

Los Angeles County s Review of Commission's Staff Analysis
' @ Crime Victims' Domestic Violence Incident Reports 1l [02-TC-18]

We submit our review of the subject Commission analysis, finding that a
reimbursable State mandated program was imposed upon counties under the test.
claim iegislation

|.eonard Kaye of my staff is available at (213) 974-8564 fo answer questions you
may have concerning this submission.

Very truly yours,

aTyler McCau:y%

Auditor-Controliar

- JTM:CY:LK
Enclosures

“To Enrich Lives Through %ﬁéeé:ﬁve end Caring Service”




Los Angeles County’s Review of Commission’s Staff Analysis
Crime Victims' Domestic Violence Incident Reports IT [02-TC-18]

We have reviewed the draft staff analysis issued by the Commission on State
Mandates [Commission] on August 6, 2007 and concur that the test claim

legislation imposes a reimbursable staie-mandated program upon local
government.

This test claim was part of the County of Los Angeles [County] test claim on
"Crime Victims’ Domestic Violence Incident Reports", filed on May 11, 2000.
On April 18, 2003, under guidance from the Commission, the County amended
. 1ts original test claim. On April 22, 2003, the Commission’s executive director
severed the test claim amendment [02-TC-18] from the original test claim [99-

TC-08] and deemed the test claim amendment complete.

On April 23, 2003, the amended test claim was circulated to state agencies for
their comments. To date, none have been received.

The amended test claim was filed in order to incorporate important provisions of
related leglslanon Specifically, provisions of Family Code Section 6228 and
Penal Code @cctmn 13730 were added to the test claim legislation, as follows:
Chapter 377 *Statutes of 2002, amending Section 6228 of the Family Code and
Chapter 483, Statutes of 2001, amending Section 13730 of the Penal Code and,
with respect to implementing Section 13730(c)(3) of the Penal Code, Section

12028.5 of the Penal Code as Added and Amended by Chapter 901, Statutes of
1984, Chapters 830 and 833, Statutes of 2002.

Chapter 483, Statutes of 2001, enacted on February 21, 2001, amends Section
13730 of the Penal Code [as added by Chapter 1609, Statutes of 1984 and
amended by Chapter 965, Statutes of 1995 - the original test claim legisiation]
and imposes additional duties on local government which were not included in
the onginal test claim legislation.

Section 12028.5 of the Penal Code details the duties referenced in implementing
Section 13730(c)(3) of the Penal Code, as added by Chapter 483, Statutes of
2001, and, accordingly, is claimed herein.  Section 12028.5’s duties were first
added to the Penal Code by Chapter 901, Statutes of 1984 on September 6, 1984.
Subsequently, Section 12028.5 was amended on September 24, 2002 by both
Chapter 830, Statutes of 2002 and Chapter 833, Statutes of 2002.
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Chapter 377, Statutes of 2002, enacted on January 14, 2002, amends Section
6228 of the Family Code [as added by Chapter 1022, Statutes of 1999 - the
original test claim legislation] and imposes additional duties on local government
which were not included in the original test claim legislation.

The County’s review of Commission staff’s comprehensive analysis, issued on
August 6, 2007, finds that many of the provisions included in the [above]
amended test claim legislation were found to impose reimbursable duties.

The County concurs with Commission staff’s analysis and detailed conclusions.
On the pages that follow, Commission’s cenclusions, on pages 33 through 36 of
their analysis, are incorporated herein as Exhibit A,

Finally, it should be noted that we look forward to worlang with state and local

agencies in developing parameters and guidelines for this program which allow a
simplified and cost-efficient claiming process.
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Exhibit A

CONCLUSION T

In sum, staff finds that effeciive January 1, 2002, Penal Code section 13730, subdivision (c)(3)
(Stats. 2001, ch. 483) imposes a reimbursable state-mandated program within the meaning of
arficle XIII B, section 6 of the California Constitution and Government Code section 17514 for
local agencles on all domestic violence-related calls for agsistance:

» To include on the domestic vlolencc incident repaort form a notation of whether
the officer or officers who responded to the domestic violence call found it
necessary, for the protection of the peace officer or other persons present, to
inquire of the victim, the alleged abuser, or both, whether a firearm or other
deadly weapon was present at the location, and, if there is an inquiry, whether that
inquiry disclosed the presence of a firearm or other deadly weapon (Pen. Code,

§ 13730, subd. {c)}(3); Stats. 2001, ch. 483).

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002 ch. 833)
staff finds that the followmg activifies are a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514, for jocal agencies, when firearms or other deadly weapons are taken into temporary
custody at the scene of a domestic violence incident involving a threat to human life or a
physical assault, and the firearm or other deadly weapon 1s discovered in plain sight or pursuant
to a consensual or other lawful search.

e _The one-time activity of amending the receipt for a confiscated firearm or other
deadly weapon to include “the time limit for recovery as required™ by section
12028.5. (Pen. Code, § 12028.5, subd. (b).}

s _If the person who owns or had lawful possession of the firearm or other deadly
weapon petitions the court for a second hearing within 12 months of the date of
the initial hearing, showing by clear and convincing evidence that the return of the
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firearm or other deadly weapon would result in endangering the victim or the
person reporting the assault or threat. If the court orders the firearm or other
deadly weapon returned to the owner or person who had lawful possession, the
local agency upon order of the court shall pay reasonable attorney’s fees to the
prevailing party. (Pen. Code, § 12028.5, subd. (7).)

Effective January 1, 2003, in accordance with Penal Code section 12028.5 (Stats. 2002, ch. 833)
staff finds that the activities listed below are a reimbursable state-mandated program within the
meaning of article XIII B, section 6 and Government Code section 17514, when firsarms or
other deadly weapons are discovered during an other lawful search at the scene of a domestic
violence incident involving a threat to human life or a physical assault. Another lawful ssarch
includes but is nof limited to the following searches: (1) a search incident to arrest, or of psople
the officer has legal cause to arrest; (3) & search pursuant to & warrant; or (3) a search based on
statements of persons who-do not heve authority to consent, but have indicated to law
enforcement that a weapon is present at the scene.

¢ To teke temporary custody of any firearm or other deadly weapon when necessary
- for the protection of the peace officer or other persons present. (Pen. Code,
§ 12028.5, subd. (b).)

» To give the owner or person in lawful possession of the firearm or other deadly
weapon a receipt that describes the firearm or deadly weapon and lists any
-identification or serial number on the firearm, and indicates where the firearm or
weapon can be recovered, the time limit for recovery, and the date after which the
Owner Or possessar can recover it. (Pen. Code, § 12028.5, subd. (b).)

» To make the firearm or other deadly weapon available to the owner or person who
was in lawful possession 48 hours after seizure or as soon as possible, but no later
than five business days following the seizure. Reimbursement for this activity is

- not required if either: (1) the firearm or other deadly weapon confiscated is
. retained for use as evidence related to criminal charges as a result of domestic
- violence incident; or (2) if the firearm or other deadly weapen is retained because
it was illegally possessed, or (3) if the firearm or other deadly weapon is retained
because of & court petition filed pursuant to subdivision (f) of section 12028.5.7
- (Pen. Code, § 12028.5, subd. (b).)

72 Subdivision (f) of section 12028.5 authorizes, within 60 days of seizure, the law enforcement
agency to initiate & petition in superior court to determine if the firearm or other deadly weapon
should be returned in cases “in which a law enforcement agency has reasonable cause to belisve
that the return of a firearm or other deadly weapon would be likely to result in endangering the
victim or the person reporting the assault or threat.™ This provision also requires notifying the
OWnDer. '
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» To sell or destroy, as provided in subdivision (c) of Section 12028,” any firearm
or other deadly weapon taken into custody and held for longer than 12 months and
not recovered by the owner or person in lawful possession at the time it was teken -
into custody. Reimbursement for this activity is not required for firearms or other
deadly weapons not recovered within 12 months due to an extended hearing
process as provided in subdivision (j) of section 12028.5. (Pen. Code, § 12028.5,
subd. (e).)

- » Ifthe local agency has reasonable cause to believe that the return of a firearm or
other deadly weapon would be likely to result in endangering the victim or the
person reporting the assault or threat, for the agency to advise the owner of the
firearm or other deadly weapon, and within 60 days of the date of seizure (or 90
days if an extengion is granted) initiate a petition in superior court to determine if
the firearm or other deadly weapon should be returned. (Pem Code, § 12028.5,

subd. (£).)

e To inform the owner or person who had lawful possession of the firearm or other
- deadly weapon, at that person's last known address by registered mail, return

receipt requested, that he or she has 30 days from the date of receipt of the notice
to respond to the court clerk to confirm his or her desire for a hearing, and that the
failure to respond shall result in a default order forfeiting the confiscated firearm
or other deadly weapon. If the person whose firearm or other deadly weapon was
seized does not reside at the last address provided to the local agency, for the
agency to make a diligent, good faith éffort to learn the whereabouts of the person
and to comply with the notification requirements in subchwsmn (g) of section
12028.5. (Pen. Code, § 12028.5, subd. (g).)

» If the owner or person who had lawful pessession of the firearm or other deadly
weapon requests a hearing, to show in court by a preponderance of evidence that
the return of the firearm or other deadly weapon would result in endangering the
victim or the person reporting the essault or threat. If the court orders the fireanm
or other deadly weapon returned to the owner or person who had lawful '
possession, the local agency upon order of the court shall pay reasonable
attorney’s fees to the prevailing party. (Pen. Code, § 12028.5, subd. (h).)

s If the owner or person who had lawful possession of the firearm or other deadly
weapon does not request a hearing or doss not respond within 30 days of the
receipt of notice, to file a petition in court for an order of default, (Pen. Code,

-§ 12028.5, subd. (3).)

? Section 12028 subdivision (c) requires specxﬁed weapons to be surrendered to law
enforcement and authorizes chsposal of them by sale at public auction or (in subd. (d)) by

destruction.

. 02-TC-I8, Crime Victims - Domestic Violence Incident Reports II
Draft Stqff Analysis
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Staff also finds that Family Code section 6228 (Stats, 2002, ch. 377) and Penal Code section

@ 12028.5 (Stats. 1984, ch. 901 & Stats. 2002, ch 830)74 are not a reimbursable state mandated
program within the meaning of article XIII B, section 6 and Government Code section 17514 -
because they do not mandate a new program or higher level of service.

Recommendation

Staff recommends that the Commission adopt this analysis to partially approve the test claim for
the activities listed above.

. 7 Statutes 2002, chapter 833 was double joined to Statutes. 2002, chapter 830, but only chapter
@ 833 amended section 12028.5 because it was chaptered last (Gov. Code, § 9605).

02-TC-18, Crime Victims ' Domestic Violence Incident Reports II
. : Draft Stqff Analvsis
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COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION - , g
500 WEST TEMPLE STREET, ROOM 525 '

LOS ANGELES, CALIFORNIA 80012-2706
PHONE: (213) 974-8301 FAX: (213) 626-5427

J. TYLER MeCAULEY
AUDITOR-CONTROLLER

WENDY L. WATANABE
CHIEF DEPUTY

Los Angeles County’s Review of Commission’s Staff Analysis
Crime Victims® Domestic Violence Incident Reports IT [02-T'C-18]

Declaration of Leonard Kaye

Leonard Kaye makes the following declaration and statement under oath:

I Leonard Kaye, SB 90 Coordinator, in and for the County of Los Angeles, am responsible for
filing test claims, reviews of State agency comments, Commission staff analysis, end for
proposing parameters and gudelines (P's& G's) and amendments thereto, all for the complete

and timely recovery of costs mandated by the State. Specificaily, I have prepared the subject
review of Commission staff’s analysis.

Spemﬁcal]y, I declare that I have examined the County’s State mandated duties and resulting
costs, In unplemenmng the subject law, and find that such costs as set forth in the subject test

claim, are, in my opinion, reimbursable "costs mandated by the State", as defined in
" Government Code section 17514:

"' Costs mandated by the State' means any increased costs which a local agency or
school disfrict is required to incur after July 1, 1980, as a result of any statute
enacted on or after January 1, 1975, or any executive order implementing any
statute enacted on or after January 1, 1975, which mandates a new program or
higher level of service of an existing program within the meaning of Section 6 of
Adrticle XIII B of the California Constitution.”

I am personally conversant with the foregeing facts and if 80 required, I could and would
testify to the staternents made herein.

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct of my own knowledge, except as to the matters which are therein stated as
information or be]ie.f, and as to those matters I beligve them to be tfrue.

.%.”_;MW L ﬁ;e/af ar = C y»
Date and Place Signature

“To Enrich Lives Through %ﬁéaﬂve and Caring Sarvice”




Mr. Mark Sigman
Qverside County Sheriffs Office
95 Lemon Street '
P.O.Box 512
Riverside, CA 92502

M. Allan Burdick

MAXIMUS

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

Mr. Jim Spano

, ""'w,ate Controller's Office (B-08)
wsivision of Audits
300 Cepitol Mell, Suite 518
Sacramento, California 95814

Ms, Susan Geanacou

Department of Finance (A-15)
5 L Street, Suite 1190
cramento, CA 95814

Mr. Steve Shields .

Shields Consulting Group, Inc.
)36 36th Strest |

Sacramento, CA 95816

Ms. Paula Higashi

Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

Mr. David Wellhouse
David Wellhouse & Associates, Inc,
9175 Kiefer Blvd., Suite 121

ﬁcramcnto, CA 95826
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Mr. J. Bradley Burgess
Public Resource Management Group

1380 Lead Hill Boulevard, Suite #1 06
Roseville, CA 95661

Ms, Carla Castaneda
Department of Finance (A-15)
915 L Street, 11th Floor
Sacramento, CA 95814

Ms. Ginny Brummels

State Controller's Office (B-08)
Division of Accounting & Reporting
3301 C Street, Suite 500
Secramento, CA 95816

Mr. Glen Everroad
City of Newport Beach

- 3300 Newport Blvd.

P.O. Box 1768 _
Newport Beach, CA 92659-1768

Ms. Bonnie Ter Keurst
County of San Bernardino

Office of the Auditor/Controller-Recorder

222 West Hospitality Lane
San Bernardino, CA 92415-0018

Ms. Beth Hunter

Ccntration, Inc.

8570 Utica Avenue, Suite 100
Rancho Cucamonga, CA 91730

Ms. Juliana F. Gmur
MAXIMUS

2380 Houston Avenue
Clovis, CA 93611




COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 80012-2708

PHONE: (213) 874-8301 FAX: (213) 626-5427

J, TYLER McCAULEY

- ADDRESSE ALL CORREEPONDENCE TO:
AUDITOR-CONTROLLER ' ACCOUNTING DIVISION
_ 500 W. TEMPLE ST., ROOM 03
WENDY L. WATANABE T
CHEFDERLTY LOS ANGELES, CA B0012-2705
DECLARATION OF SERVICE

STATE OF CALIFORNIA, County of Los Angeles:

Ogcar F. Alvarez states: I am and at all times herein mentioned have been a citizen of the United
States and a resident of the County of Los Angeles, over the age of eighteen years and not a party
to nor interested in the within action; that my business address is 603 Kenneth Habn Hail of
Administration, City of Los Angeles, County of Los Angeles, State of California;

That on the 22nd day of August. 2007, I served the attached:

Documents: Los Angeles County’s Review of Commission’s Staff Analysis Crime Victims’
Domestic Violence Incident Reports II [02-TC-18] including a I page letter of J. Tyler
MecCauley dated 8/22/07, a 2 page narrative, Exhibit A, and a 1 page declaration of Leonard
Kaye dated 8/21/07, now pending before the Commission on State Mandates.

[X] By transmitting via facsimile the document(s) listed above to the fax number(s) set forth
‘below on this date. Comimission on State Mandates FAX as well as mail of originals.

[X] By placing the document(s) listed above in a sealed envelope with postage thereon

fully prepaid, in the United States mail at Los Angeles, California, addressed to the
attached mailing list.

That I am readily familiar with the business practice of the Los Angeles County for collection and
processing of cormrespondence for mailing with the United States Postal Service; and that the
correspondence would be deposited within the United States Postal Service that same day in the
ordinary course of business. Said service was made at a place where there is delivery service by
the United States mail and that there is a regular communication by mail between the place of
mailing and the place so addressed. '

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 22nd day of August, 2007 at Los Angeles, California.

Desn 7 Lhoon, 7
Oscar F. Alvarez ‘

“To Enrich Livas Through Effsctive and Caring Service”
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DEPARTMENT OF ~ ARNOLD SCHWARZENEGGER, GOVERMNOR
Qq""’“m‘wF I N A N D E BTATE CAPITOL 8 ROOM 1 145 B SACDRAMENTD DA M BF5814-4958 B www.DDF.DA.GOV

UFFICE DF THE DIRECTOR

h"—-—-\
RECEIVED
August 28, 2007
AUB 30 2007
Ms. Paula Higashi | comwssuﬁwn
Execuiive Dirdeior | STATE MANDATES |

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramenio, CA 95814

Dear Ms. Higashi:

As requested in your letter of August 8, 2007, the Depaftment of Finance (Finance) has
reviswed the draft staff analysis of Claim No. 02-TC-18, "Crime Victims, Domestic Vlolence
Incident Reports Il v

Finance concurs in part with the draft staff analysis to partially approve the test ciaim. Finance
asserts the following abjections: N

@ Penal Code saction 13730

The draft staff analysis relating to the amendment to Penal Code section 13730(c)(3), (Stats.
2001, ch. 483) is inconsistent with the Commission's February 26, 1898, decision in CSM-86-
362-01. In that decision, the Commission found that the 1993 amendment to Penal Code
section 13730(a), (Stais. 1893, ch. 1230) "merely clarifies” the reporting requirement of
subdivision (¢) rather than mandating a new or additiona! requirement. The Commission
declined to find that the domestic violence incident report form was required because
subdivision (c) is suspended and subdivisicn (a) does nothing except clarify subdivision (c).
'The same is true here. The draft staff analysis improperly relies on the exisience of subdivision
(a) to find the domestic violence incident report form is a reqmrernent

It is undisputed that subdivision (¢) of section 13730 is optional because of its suspension by the
Legislature. Like the 1995 amendment to subdivision {c), which the Commission found optional
in CSM-96-362-01, the 2001 amendment to subdivision (c) at issue here is also optional. Both
amendments were aimed at specifying the minimum content of the report with additional
"notations"—a fact the Commission found compeliing in CSM-96-362-01. The Commission also
found compeliing the fact that the requn'ements imposed by the 1995 amendment to subdivision
(c) were not independent of the indident report, but rather were “encompassed and directly

connected to the underlying incident reportmg program” which was optional due to suspension,
The same is true for the 2001 amendment at issue here:

In sum, the Commission should conclude in this claim as it did in CSM-86-362-01, that “since

the development and completion of the incident report are not state mandated, then the new
@ . information to be Included on the incident report is likewise not state mandated.”
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Penal Code section 12028.5

Subdivision (). ‘Subdivision (1), by its express language, confers discretion on the law
enforcement agency. There is no requiresment that the law enforcement agency file a petition
for an order of default. The language of the section states in part, “...if the person does not
request a hearing or does not respond within 30 days of racaxpt of the notice, the jocal iaw
enforcement agency may file a-pétition for an order of default...” (Emphasis added). If no
default petition is filed, aftér 12 months the weapons are disposed pursuant to subdivision ().

Subdivision (f). As noted in the draft staff analysis, subdivision (f) does not require a new
activity of a law enforcement agency, and in fact allows the law enforcement agency more time
than did preexisting law to initiate a petition in court to determine if a8 weapon should be
returned. - Additionally, the languags is permissive. The section states in part, “[{lhe law
enforcement agency may make an ex parte application stating good cause for an order
extending the time to file a patition.” (Emphasis added).

Accordingly, no reimbursable state mandate exists for the activities described above.

As required by the Commission's rag‘uiations, wse are including a “Proof of Service” indicating
that the parties included on the malling list which accompanied your August 6, 2007 letter have
been provided with copies of this letter via eithar United States Mall or, in the case of other state
agencies, interagency Mail Service. :

If you have any questions regarding this letter, please contact Carla Castafieda, Prindipal
Program Budgst Analyst at (816) 445-3274.

Sincerely, : ' :

‘\
‘r_&‘
Thomas E. Dlthndga

Program Budget Manager

Attachments
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© Attachment A

DECLARATION OF PATRICK MCGINN
DEPARTMENT OF FINANCE
CLAIM NC, 02-TC-18 ‘

1. | am currently employed by the State of California, Department of Finance -{Financs), am
familiar with the duties of Finance, and am authorized to make this declaration on bahalf
of Finance.

| certify under penalty of perjury that the facts set forth in the foregoing are true and correct of
. my own knowledge exceptas o the matiers therain stated as information or belief and, as to
those matters, | bslisve them to be trus. '

at Sacramento, CA o \ Pattij Mcginn
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PROOF OF SERVICE

Test Claim Name:

Test Claim Number: 02-TC-18

|, the undersigned, declare as follows:

Crime Victims, Domestic Violence Incident Reports It

| am employed in the County of Sacramento, State of California, | am 18 years of agé or
older and not a party to the within entitled cause; my business address is 815 L Street,

12 Floor, Sacramento, CA 95814.

On August 28, 2007, | served the attached recommendation of the Department of
Finance in said cause, by facsimile to the Commission on State Mandates and by
placing & true copy thereof: (1) to claimants and nonstate agencies enclosed in a sealed
envelope with postage thereon fully prepald in the United States Mail at Sacramento,

California; and (2) to state agencies in the normal pickup iocation at 915. L Street, 12
Floor, for Interagency Mail Service, addressed as follows:

. B-0B

Ginny Brummels

State Controller's Oifice

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Allan Burdick

MAXIMUS

4320 Aubum Blvd, Suite 2000
Sacramento, CA 95841

J. Bradley Burgess

Public Resource Management Group
1380 Lead Hill Boulevard, Suite #106
Roseville, CA 25661

A-15

" Carla Castafieda
Department of Finance
815 L Street, Suite 12th Floor
Sacramento, CA 95814

Glen Everroad

City of Newport Beach
3300 Newport Bivd.

P.O. Box 1768

Newport Beach, CA 92659

A-15

Susan Geariacou
Department of Finance
915 L Street, Suite 11980
Sacramento, CA 95814

Juiiana Gmur
MAXIMUS

2380 Houston Avenue
Clovis, CA 93611

A-16
Paula Higashi

" Executive Director
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Commission on State Mandates
880 Ninth Street, Sulte 300
Sacramento, CA 95814

Beth Hunter

Centration, Inc.

8570 Utica Ave. Suite 100
Rancho Cucamonga, CA 81730

Leonard Kaye, Esq.

County of Los Angsles
Auditor-Controller's Office

500 W. Temple Street, Room 603
Los Angeles, CA 90012




Steve Shields

Shields Consulting Group, Inc.
1536 36th Sirest

Sacramento, CA 25816

Mark Sigman

Riverside County Sheriff's Office
4095 Lemon Street

P.O. Box 512

Riverside, CA 92502

B-08

Jim Spano

State Controller's Office
Division of Audits

300 Capitol Mall, Suite 518
Sacramento, CA 95814

Bonnie Ter Keurst

County of San Bernardino _

QOffice of the Auditor/Controlisr-Recorder
222 West Hospitality Lane

San Bernardinc, CA 92415

David Wellhouse

David Waellhouse & Associates, Inc.
9175 Kiefer Blvd, Suite 121
Sacramento, CA 95826

On | declare under penalty of perjury under the laws of the State of California that the
foregoing is true and comrect, and that this declaration was executed on August 28, 2007

at Sacramapto, California.

. ) .
Anh Slaughter O
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' EXHIBIT F
“ BILL ANMNAT,YSIS _ ,

AB 403
Page 1
Date of Hearing: April 6, 1989
ASSEMBLY COMMITTEE ON JUDICIARY
A Sheila James Kuehl, Chair
BB 403 {Romero) -~ BAs Amended: March 18, 1999
SUBJECT : ACCESS TO DOMESTIC VIOLENCE REPORTS
KEY ISSUE : SHOULD THE PROVISION OF POLICE REPORTS ABOUT

DOMESTIC VIOLENCE INCIDENTS BE EXPEDITED FOR VICTIMS WHC NEED
SUCH REPORTE TO ASSIST THEM IN SECURING A PROTECTIVE COR
RESTRAINING ORDER AGAINST THE PERPETRATOR?

SUMMARRY : Creates the Access to Domestic Violence Reports Bct of
1999. BSpecifically, this bill :

l)Requires each state and local law enforcement agency to
provide to the victim, upon reguest, a copy ¢f the police
report relating to an incident of domestic viclence.

@ 2)Provides that a victim shall be entitled to cne copy of the
report provided free of charge.

3)Reguires the address and telephone number of the victim, and
the names, addresses, and telephone number of any witnesses to
be redacted from any report provided to the victim pursuant to
this section.

4)Provides that any request made in person by the victim for a
copy of a police report shall be granted at the time the

request is made.

EXISTING LAW

1)Authorizes a court to issue a protective or restraining order
for the purpose of preventing a recurrence of domestic
viclence if an affidavit shows, to the satisfaction of the
court, reasonable proof of a past act or acts of abuse.
{Family Code section 6300, All further references are to this
code unless otherwise noted.) :

2)Specifies that there shall be no filing fee assessed for a
petition, response, or reguest for modification or enforcement

of a protective order filed in a proceeding under the Domestic
Violence Prevention Act (DVPA). Similarly, a petitioner
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"AB 403

Page

seeking a nondisclosure order to keep address information
confidential due to a history of domestic violence in a
proceeding under the Uniform Interstate Family Support Act,

may not be reguired to pay a filing fee.. (Sections 4827 and
6222.})

3)Provides that fees payable by a petitioner to a law
enforcement officer of service of an order may be waived based
on a4 showing of financial hardship. <{Section 6222.)

FISCAL EFFECT : Unknown

COMMENTS : The author notes that "victims of domestic viclence

do not have an expedited method of obtaining police reports
under existing law. Currently, victims of domestic violence
must write and request that copies of the reports be provided by
mail. It often takes between two and three weeks to receive the
reports. Such a delay can prejudice victims in their ability to
present a case for a témporary restraining order under" the
DVPA. This bill remedies that problem by requiring law
enforcement agencies to provide a copy of the police report to
the victim at the time the request is made if the victim
perscnally appears.

The purpose of restraining and protective orders issued under
the DVPA is to prevent a recurrence of domestic violence and to
ensure a period of separation of the persons involved in the
violent situation. According tc the author, in the absence of
police reports, victims may have difficulty presenting the court
with proof of a past act or acts of abuse and as z result may be
denied a necessary restraining order which could serve to save a
victim's life or prevent further abuse. By increasing the
availability of police reports to victims, this bill improves
the likelihood that victims of domestic violence will have the

required evidence to secure a needed protective order against an
abuser. .

In addition to the lack of immediate access to ccpies of police
reports, the author points to the cost of obtaining such copies
as an additional obstacle to victims of domestic violence.
"Victims often have to pay a fee for each report they reguest.
For example, in Los Angeles County the fee is $13 per report.
These fees become burdensome for victims who need te chronicle
several incidents of domestic violence. For some the expense
may prove prohibitive." As noted above, the Legislature has
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AB 403
Page 3

recognized tnat the importance of providing access to domestic
violence -courts and appropriate orders outweighs minor public
fiscal consideraticns in certain instances. For example, the
Legislature has waived all filing fees for a petition, response,
or reguest for modification or enforcement of a protective order
filed in a proceeding under the DVPA. Immediate access to the
court and restraining orders can sometimes be the difference
between life and death. California has recognized that such.
access should not be hindered by the lack of money to get into
court or serve orders on the perpetrator. This bill follows
that same path, waiving the cost to the victim of cbtaining a
single copy of a police report pertaining to an incident of
domestic violence.

ARGUMENTS IN SUPPCRT : The. Legal Aid Foundation of Los Angeles
(LAFLA) notes the wide ranging positive effects of this
legislation, and the wide ranging negative consequences of not
having access to police reports documenting victims' accounts of
domestic violence. In particular, LAFLA notes that provisions
of the federal Violence Against Women Act (VAWA) "allow
immigrant spouses and children of U.5. citizens and lawful
permanent residents self-petition for their permanent resident
status if they are the victims of domestic violence. The VAWA
regulations require that an applicant submit police reports or
other evidence documenting the abuse. Unfortunately, a
significant number of cur VAWA clients are unable to access
police reports from the local police departments in Los Angeles
because they cannot afford the fee for the reports. . . .AB
403"s provision making police reports available to domestic
violence victims free of charge will greatly assist those women
who are seeking to fulfill the documentation regquirements under

VAWA. . . .For some of our clients seeking VAWA relief, time is
of the essence and it is imperative that they be able to obtain
police reports as soon as possible.” AB 403 creates an

expedited process for gaining access to such reports.

REGISTERED SUPPORT / QPPOSITION

Support

Association for Los Angeles Deputy Sheriffs
California Organization of Police and Sheriffs
California Peace QOfficers' Association
California Police Chiefs" Association

Doris Tate Crime Victims Bureau
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AB 403

Page 4
Legal RAid Foundation of Los Angeles
Los Angeles County Sheriff's Department
San Bernardino County Sheriff's Office
Opposition
Nene on file.
Mnalysis Prepared by : Donna S. Hershkowitz / JUD., / (916)

319-2334
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BILL ANALYSIS

SENATE COMMITTEE ON Public Safety
Senator Bruce McPherson, Chair
2001-2002 Regular Session

w W

.oy I e

SB 1265 (Alpert)

As Amended March 21, 2002
Hearing date: April 2, 2002
Family Code

AR:mc

DOMESTIC VIOLENCE

VICTIM ACCESS TO LAW ENFORCEHENT REPORTS

HISTORY
Source: 8an Diego City Attorney
PriorbLegislation: AB 403 (Romero} - Ch. 1022, Stats. 1999
Support: Graduate Student Social Action Committee of the School
of Social Work at San Diego. State University: San Diego

County Domestic Violence Council; Attorney General's
Office; one individual

Opposition:None known
KEY ISSUE
SHOULD CURRENT LAW AUTHORIZING VICTIMS QOF DOMESTIC VIQLENCE TO

BCCESS INCIDENT REPORTS FROM LAW ENFORCEMENT BE EXPANDED TO INCLUDE
VICTIM REPRESENTATIVES WHERE & VICTIM IS5 DECEASED, AS SPECIFIED?

@ {More)
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SB 1265 (Alpert)
- Page 2

PURPOSE

The purpcsé of this bill is to expand the current law
authorizing victim access to domestic violence law enforcement
incident reports to include victim representatives where the
victim is deceased, as specified.

Current law requires law enforcement agencies to "provide,
without charging a fee, one copy of all domestic violence
iricident report face sheets, one copy of all domestic violence
incident raports, or both, to a victim of domestic viclence,
upon request,™ as specified, :

{More)
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This bill would expand this provision to include- representatives
of victims where a victim is deceased. "Representative™ would
be defined to mean any of the following:

. the survrv;ng spouse,

a surviving child of the decedent who has attained 18
years of age; :
- a surviving parent of the decedent

a surviving adult relative; and

the public administrater if- one has been appolnted

This bill- ,would expressly exclude the following persons as a
"representatlve of the victim" under this sectlon-

any person who has bean- convicted of the murder in the
firat degree, as -defineéd-in Sectlon 189 . Df the Penal -Code,
of the victim; and

any person identified in the incident report face sheet
as a suspect. .

This bill would regquire a victim representative to :present his
or her current walid driver's license or identification card
‘issued by the Department of-Motor Vehicles and a certified copy
of the death certificate or other satisfactory evidence of the
death -of the victim.at the time of the request

This bill addltlonally would clarlfy that the "1dentlf1catlon"
required of requesting victims under current law be clarified to

specify his or her current valid driver's license or -
identification card issued by the.Department of Motor Vehicles.

COMMENTS

1, Stated Need for This Bill

According to information submitted by the auther‘s office, this

(More}
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SB 1265 (Alpert)
Page 4

bill has been introduced in response to a domestic violence case
where the victim committed suicide. The victim's mother, who
was seeking custody of her grandchildren, had difficulty in
obtaining copies of the police reports concerning the domestic
viplence,

2. What This Bill Would Do

As explained above, since January of 2000 victims of domestic
violence in California have been authorized to cobtain copies of
law enforcement domestic violence incident reports. This bill
would expand this provision to include a representative of a
victim where a victim is deceased. The bill would reguire that
representatives present identification, as specified, and a
certified death certificate of the victim at the time of the
request. The bill also would clarify that requesting victims
must present a valid California driver's license or
identification card. "Representatives" are specifically
described in the bill (see above). ’ )

3. - Background: Basis for The Law and The Bill

The section of law this bill amends was intended coriginally to
give victims of domestic vioclence guick and affordable access to
law enforcement incident reports. Propcnents of the original
bill (noted above) submitted that victims of doméstic violence
were being required to write and request that copies of the
reports be provided by mail, that they often had to pay a fee
for even ong report, and that it often took between twe and
three weeks to receive the reports. Proponents argued that such
delays -could prejudice victims, including their ability to
present a case for a temporary restraining order.

As explained above by the author, this bill similarly seeks to

provide a representative of a deceased victim with relatively
guick and uncomplicated access to these reports.

ke ke e ok ok ek ok ok ke e e W

SB 1265 (Alpert)
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2006 - O ¥

Ch. 47/48 ' — 672 — .

Item Al‘l’lD‘l.lnl
- (ii) False Reports of Police Misconduct (Ch.
590, Stats. 1995) (00-TC-26)
(2) For payment of the mandate claims

for the 200607 fiscal year for the

Peace Officers’ Procedural Bill of

Rights (Ch. 675, Stats. 1990)

(CSM-2499), . ciiiiineerrenieieraee e 16,600,000

(3) Pursuant to the provisions of Sec-

tion 17581 of the Government

Code, the mandates identified in the

following schedule are specifically .

identified by the Legislature {or sus-

pension during the 2006-07 fiscal

b2 OO N 0

(a) Grand Jury Proceedings (Ch. 1170, Stats.
1996) (98-TC-27)

{(b) Sex Crime Confidentiality {Ch. 502, Stats.
1992, Ch. '36, Stats, 1994, 1st Ex. Sess.)
(98-TC-21)

(c) Deaf Teletype Equipment {Ch. 1032, Swats.
1980) (04-LM-11)

(d} Sex Offenders: Disclosure by Law
Enforcement Cfficers (Chs. 908 and 909,
Stats. 1996) (97-TC-15)

(e) Missing Persons Report (Ch. 1456, Stats.
1988, and Ch. 59, Stats. 1993) (CSM-

4255, CSM-4484, and CSM-4368)

(f) Handicapped Voter Access Information
(Ch. 494, Stats. 1979) ({CSM-4363)

(g) Substandard Housing (Ch. 238, Stats,
1574) (CSM-4303) '

‘(h) Adult Felony Restitution (Ch. 1123, Stats.
1977) (04-LM-08)

(i) Very High Fire Hazard Severity Zones (Ch.
1188, Stats. 1992) (§7-TC-13)

(i) Local Coastal Plans (Ch. 1330, Stats. 1976)
(CSM-4431)

(k} SIDS Training for Firefighters (Ch. 1111,
Stats. 1989) (CSM-4412)

() SIDS Contacts by Local Health Officers
{Ch. 268, Stats. 1991) (CSM-4424)

(m) SIDS Autopsies (Ch. 955, Stats. 1989)
(CSM-4393)

- {n) Inmate AIDS Testing (Ch. 1597, Stats.
1988) (CSM-4369)
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Iters

— 673 —

{0). SIDS Notices (Ch. 453, Swuats. 1974) (04-
LM-01) | S

{p) Guardianship/Conservatorship Filings (Ch.

1357, Stats. 1976) (04-1LM-15)

{q) Victims® Statements-Minors (Ch. 332,
Stats. 1981) (04-LM-14)

{ry Extended Commitment. Youth Authoricy
(Ch. 267, Stats. 1998) (98-TC-13)

{s) Prisoner Parental Rights (Ch. 820, Stats.
1991) (CSM-4427) '

(t) Structural and wildland firefighter safety
clothing and equipment (8 Cal. Code Regs.
3401 to 3410, incl) (CSM-4261-4281)

(u) Personal Alarm Devices (8 Cal. Code
Regs. 3401(c)) (CSM-4087)

(v) Law Enforcement Sexual Harassment
Training (Ch. 126, Stats. 1993) (97-TC-07)

(w) Elder Abuse, Law Enforcement Training

(Ch. 444, Stats. 1997) (98-TC-12)

{(x) Redevelopment Agencies Tax Disburse-
ment Reporting (Ch. 39, Stats. 1998) (99-
TC-06) :

(y) Mandate Reimbursement Process (Ch. 486, '

Stats, 1975) (CSM-4204, CSM-4485)
(z) Filipino Employee Surveys (Ch. 845, Stats.
1978) (CSM-2142)
{aa) Domestic Violence Informaton (Ch.
1609, Stats. 1984) (CSM-4222)
(bb) Pocket Masks (Ch. 1334, Stats. 1987)
(CSM-4291)

Provisions: , "
. If the amount in Schedule (0.5) is insufficient to

pay claims for costs incurred to carry out the cited
state mandates in the 2005-06 fiscal year, the
Controller shall notify the Director of Finance of
the amount of the deficiency and, with the ap-
proval of the director, shall angrment the amount
in Schedule (0.5) from the unencumbered balance
of Schedule (1) ta pay those claims. If the Con-

troller determines that excess funds will remain -

available from Schedule (0.5) after all claims for
the 200506 fiscal year are paid, then the Control-
ler, with the approval of the director, may aug-
ment the amount in Schedule (1) from the unen-
cumbered balance of the amount provided in
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Lz

(x) Police Officer's Cancer Presumption (Ch.
1171, Stats. 1989) (CSM-4416)
(y) Firefighter’'s Cancer Presumption (Ch.
1568, Stars, 1982) (CSMI-4081)
(z) Domestic Violence Arrest Policies (Ch. 246,
Stats. 1995) (CSM-96-362-02)
(aa) Animal Adoption (Ch, 752, Stats. 1998)
(98-TC-11) ) -
(bb) Unitary Countywide Tax Rates (Ch. 921,
Stats. 1987) (CSM-4355 and CSM-4317)
(cc) Senior Citizens Property Tax Deferral (Ch.
1242, Stats. 1977) (CSM-4359)
{(dd) Allocation of Property Tax Revenues (Ch.
697, Stats. 1592) (CSM-4448)
{ee) Photographic Record of Evidence (Ch.
875, Stats. 1985} (98-TC-07)
(ff) Rape Vietim Counseling (Ch. 999, Stats.
1691} (CSM-4426)
(gg) Health Benefits for Survivors- of Peace
Officers and Firefighters (Ch. 1120, Stats.
1996) (97-TC-25)

(3) Pursuant to the provisions of Sec-

tion 17581 of the Government

Code, the mandates identified in

the following schedule are specifi-

cally identified by the Legislature

for suspension during the 2005-06

TISCAL YRAT . evvieierecceiinaeieiei s 0

(a) Grand Jury Proceedings (Ch. 1170, Stats.
1996) (98-TC-27)

(b) Sex Crime Confidentiality ( Ch. 502, Stats.
1992, Ch. 36, Stats. 1994, 1st Ex. Sess.)
(98-TC-21)

(c) Deaf Teletype Equipment {Ch. 1032, Stats.
1980) (04-LM-11)

(d) Sex Offenders: Disclosure by Law Enforce-
ment Officers (Ch. 908 and 909, Stats.
1996) (97-TC-15)

(e) Missing Persons Report (Ch. 1456, Stats.-

1988, and Ch. 59, Stats. 1993) (CSM-4255,
CSM-4484, and CSM-4368)

{(g) Presidential Primaries 2000 (Ch. 18, Stats.
1999) (99-TC-04)

(h} Handicapped Voter Access Information
(Ch. 494, Stats. 1979) (CSM-4363)

(i) Substandard Housing (Ch. 238, Stats. 1974)
(CSM-4303)
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(i) Adult Felony Restitution (Ch. 1123, Stats.
1977)-(04-LM-08)

ﬂ@ WT .JEx{" M + I'I')1aﬁ$ :’ﬁl-.
.(/111‘F | oIy JﬂnA: i{"l."'ll.ﬂ' AEn"’: )

{rn) Very High Fire Hazard Severity Zones (Ch.
. 1188, Stats. 1992) (87-TC-13)

{n) Local Coastal Plans (Ch. 1330, 5tats. 1976)
(C5M-4431)

{0) STDS Training for Pesee Offteers Firefight-

ers (Ch. 1111, Stats. 1989) (CSM-4412)
(p) SIDS: Contacts by Local Health Officers
(Ch. 2068, Stats. 1991) (CSM-4424)
(q) SIDS Autopsies (Ch. 955, Stats. 1989)
(CSM-4393) .
{r) Inmate AIDS Testing (Ch. 1597, Stats.
1988) (CSM-4369)

(s) SIDS Notices (Ch. 453, Stats. 1974) (04-
LM-0D)

(t) Guardianship/Conservatorship Filings (Ch,
1357, Stats. 1976) (04-LM-15)

(x) Victims’ Statements-Minors (Ch. 332,
Stats. 1981) (04-LM-14)

(y) Extended Commitment,.Youth Authority
(Ch. 267, Stats. 1998) (98-TC-13)

(z) Prisoner Parental Rights (Ch. 820, Stats.
1991) (CSM-4427)

{aa) Structural and wildland firefighter safety
clothing and equipment (8 Cal. Code Regs.
3401 to 3410, incl.) (CSM-4261-4281)

(bb) Personal Alarm Devices (8 Cal. Code
Regs. 3401(c)) (CSM-4087)

{ce) Law Enforecement Sexual Harassment
Training (Ch. 126, Stats. 1993) (97-TC-
07) ' '

(dd) Elder Abuse, Law Enforcement Training
(Ch. 444, Stats. 1997) (98-TC-12)

(ee) Redevelopment Agencies Tax Disburse-
ment Reporting (Ch. 39, Stats. 1998) ( &&=
FEas 99-TC-06 ) '

(fN) Mandate Rermbursement Process (Ch. 486,
Stats. 1975) { CSM 4204, CSM-4485)
(gg) Filipinoe Employee Surveys (Ch. 845,

Stats. 1978) (CSM-2142)
(hh) Domestic Violence Information (Ch.
1609, Stats. 1984) (CSM-4222)

(iiy Pocket Masks (Ch. 1334, Stats. 1987)

(CSM-4291)
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liem .
{commencing with Section 17615) of Chapter 4 of
Part 7 of Division 4 of Title 2 of the Government
Code. )

. If any of the scheduled amounts are insufficient to
provide full reimbursement of costs, the State
Controller may, upon notifying the Director of Fi-
nance in writing, augment those deficient
amounts from the unencambered balance of any
other scheduled amounts therein. No order may
be issued pursuant to this provision unless written
notification of the necessity therefor is provided
to the chairperson of the commitice in gach house
which considers appropriations and the Chairper-
son of the joint Legislative Budget Comumitiee or
his or her designee.

. Pursuant to Section 17581 of the Government
Code, mandates identified in the appropriation
schedule of this item with an appropriation of $0
and included in the language of this provision are
specifically identified by the Legislature for sus-
pension during the 2004-05 fiscal year:

12

W

(1) Filipino Employee Surveys (Ch. 845, Stats, -

1978)
(2) Lis Pendens (Ch. B89, Stats. 1981)
(4) Involuntary Lien Notices (Ch. 1281, Stats.
1980) _
(5) Domestic Violence Information (Ch. 1609,
Stats. 1984)
(6) CPR Pocket Masks (Ch. 1334, Stats. 1987)
9612-001-0001—For allocation by the Department of Fi-
nance to the trustee of the Golden State Tobacco Se-
curitization Corporation, for payment of debt service
on the Enhanced Tobacco Settlement Asset-Backed

Bonds and operating expenses of the Golden State

Tobacco Securitization Corporation in accordance

with Section 63046.] of the Government Code

Provisions:

1. Notwithstanding any other provision of law, upon
certification by the Golden State Tobacco Corpo-
ration, the Department of Finance may authorize
expenditures of up to $200,000,000 in excess of
the amount appropriated in this item for the pay-
ment of debt service on the Enhanced Tobacco
Settlement Asset-Backed Bonds and the payment
of operating expenses of the Golden State To-
bacce Securitization Corporation in the event to-
bacco settlement revenues and certain other avail-
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Ch. 379 - — 670 —

Tiem Amount
10 provide reimbursement pursuant to Article 5
(commencing with Section 17615) of Chapter 4 of
Part 7 of Division 4 of Title 2 of the Government
Coade.

2. If any of the scheduled amounts are insufficient to

© provide full reimbursement of costs, the State
Controller may, upon notifying the Director of Fi-
nance in. writing, augment those deficient
amounts from the unencumbered balance of any
other scheduled amounts therein. No order may
be issued pursuant to this provision unless written
notification of the necessity therefor is provided
10 the chairperson of the commitiee in each house
which considers appropriadons and the Chairper-
son of the Joint Legislative Budget Committee or
his or her designee.

3. Pursuant to Section 17581 of the Government
Code, mandates identified in the appropriation
schedule of this item with an appropriation of $0
and included in the language of this provision are
specifically identified by the Legislature for sus-
pension during the 2002-03 fiscal year:

(3) Filipino Employee Surveys (Ch. 845, Stats.
1978) :

{(4) Lis Pendens (Ch. 889, Stats. 1681)

(5) Proration of Fines and Court Audits (Ch. 980,
Stats. 1984)

(7) Involuntary Lien Notices (Ch. 1281, Stats.
1980)

(8) Domestic Violence Information (Ch. 1608,
Stats. 1984)

(@) CPR Pocket Masks (Chapter 1334, Stats,
1987) ’

0620-001-0001—For Payment of Interest on General
Fund loans, upon order of the Director of Finance,
. for any General Fund loan ....covciiinnenen 50,000,000

Provisions:

1. The Director of Finance, the Controller, and the
State Treasurer shall satisfy any need of the Gen-
eral Fund for barrowed funds in a manner consis-
tent with the Legislature’s objective of condocting
General Fund borrowing in 2 manner that best
meets the state’s interest. The state fiscal officers
may, among other factors, take into consideradon
the costs of external versus internal borrowings
and potential impact on other borrowings of the
state.
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— 791 — Ch. 106
lem - Amount
(3) 98.01.084,578-Filipino Employee
Surveys (Ch. 845, Stats. 1978) ... 0
(4) 98.01.088.981-Lis Pendens (Ch.
BBO. Stats, 1981} e, 0

(5) 98.01.098.084-Proration of Fines
and Court Audits (Ch. 980, Stats.

(6) 95.01.09%.991-Rape Victim Coun-
seling Cur. Notices (Ch. 998, Stats,

1091 ) e 157,896
(7) 98.01.128.180-Involuntary Lien
Notices (Ch. 1281, Stats. 1980).... )

(8) 98.01.160.984-Domestic Violence
Information (Ch. 1609, Stars.

10B4) i 0
(9) 98.01.133.487-CPR Pocket Masks
(Ch. 1334, Stats. 1987) ...... veeeeiens 0

Provisions: . .
1. Except as provided in Provision 2 of this item, al-
locations of funds provided in this item to the ap-
propriate local entities shall be made by the State
Controlier in accordance with the provisions of
each statute or executive order that mandates the
reimbursement of the costs, and shall be audited
to verify the actual amount of the mandated costs
in accordance with subdivision (d) of Section
17561 of the Government Code. Audit adjusi-
‘ments to prior year claims may be paid from this
item. Funds appropriated in this item may be used
ta provide reimbursement pursuant to Article 5
(commencing with Section 17615) of Chapter 4 of
Part 7 of Division 4 of Title 2 of the Government
Code. .
If any of the scheduled amounts are insufficient to
provide full reimbursement of costs, the State
Controller may, upon notifying the Director of Fi-
nance in writing, avgment those deficient -
amounts from the unencumbered balance of any
other scheduled amounts therein. No order may
be issued pursuant to this provision unless written
notification of the necessity therefor is provided
to the chairperson of the committee in each house
which considers appropriations and the Chairper-
son of the Joint Legislative Budget Committee or
his or ber designee.
3. Pursuant to Section 17581 of the Government
Code, mandates identified in the appropriation

L
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Item

schedule of this item with an appropriation of $0
and included in the langnage of this provision are

Amount

specifically identified by the Lepislature for sus- -

pension during the 2001-02 fiscal year:

(3) Filipino Employee Surveys (Ch. 845, Stats.
1978)

(4} Lis Pendens (Ch. 889, Stats, 1981)

(5) Proration of Fines and Court Audits (Ch. 980,
Stats, 1984) .

(7) Involuntary Lien Notices {Ch. 1281, Stats.
1980)

(8) Domestic Violence Information (Ch. 1609,
Stats. 1984) :

(9) CPR Pocket Masks (Chapter 1334, Stats.
1987)

9620-001-0001—For Payment of Interest on General

Fund loans, upon order of the Director of Finance,
for any General Fund loan
Provisions: _

1. The Director -«of Finance, the Controller, and the

.....................................

State Treasurer shall satisfy any need of the Gen-
eral Fund for borrowed funds in a manner consis-
tent with the Legislature's objective of conducting
General Fund borrowing in a manner that best
meets the state's interest. The state fiscal officers
may, among other factors, take into consideration
the costs of external versus internal borrowings
and potential impact on other borrowings of the
state.

. In the event that interest expenses related to inter-

nal borrowing exceed the amount appropriated by
this item, there is hereby appropriated any amount
necegsary to pay the interest. Funds appropriated
by this item shall not be expended pricr to 30 days
after the Department of Finance notifies the Joint
Legislative Budget Committee of the amount(s)
necessary or not soaner than such lesser time as
the Chairperson of the Joint Legislative Budget
Cominittee may determine. |

9625-001-0001—For Interest Payments to the Federal

Government arising from the federal Cash Manage-
ment Improvement Act of 1990
Provisions: )

1. Expenditures from the funds appropriated by this

.............................

item shall be made by the Controlier, subject to
the approval of the Department of Finance, and
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Part 7 of Division 4 of Title 2 of the Government
Code.

. If any of the scheduled amounts are insufficient to

provide full reimbursement of costs, the State
Contzolier may, upon notifying the Director of Fi-
nance in writing, augment those deficient
amounts from the unencumbered balance of any
other scheduled amounts therein. No order may
be issued pursuant to this provision unless written
notification of the necessity therefor is provided
to the chatrperson of the committee in each house
which considers appropriations and the Chairper-
son of the Joint Legislative Budget Committee or
his or her designee. :

. Pursuant to Section 17581 of the Government

Cade, mandates identified in the appropriation

schedule of this item .with an-appropriation of $0

and inclhided in the language of this provision are

specifically identified by the Legislature for sus-

pension during the 2000-01 fiscal year:

(a) Filipino Employee Surveys (Ch. 845, Stats.
1978) '

(b) Lis Pendens (Ch, 889, Stats. 1981)

(c) Proration of Fines and Court Audits (Ch. 980,
Stats. 1984)

{d)} Involuntary Lien Notices (Ch,l 1281, Stats, -

1980)
(e) Domestic Viclence Information (Ch. 1609,
Stats. 1984)

{(f) CPR Pocket Masks {Chapter 1334, Stats.
1887)

89620-001-000]1—For Payment of Interest on General
Fund loans, upon order of the Director of Finance,

for any General Fund loan

.....................................

Provisions:

1.

!-J

The Director of Finance, the Controller, and the
State Treasurer shall satisfy any need of the Gen-
eral Fund for borrowed funds in a manner consis-
tent with the Legislature’s objective of conducting
General Fund borrowing in a manner that best
meets the state’s interest. The state fiscal officers
may, among other factors, talke into consideration
the costs of external versus internal borrowings
and potential impact on other borrowings of the
state.

In the event that interest expenses related to inter-
nal borrowing exceed the amount appropriated by
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ITEM NO. - AGENCY AND PURFOSE APPROPRIATION
LA AR b b L L s ddt g
9210-295-0001 03 03 G
AT W VTR T RTARTARTY
-ISSUE 002:
Repeal of suspended mandates 0

Committee repealed six suspended
mandates: .

Filipino Employee Surveys (Ch.4B86/78)
Lis Pendens (Ch.B3B9/81)

Proration of Fines & Court Audits
(Ch.0980/84)

Involuntary Lien Notices (Ch.1281/80)
Damestic Violence Info (Ch.l1G09/80)
CPR Pocket Masks (Ch.1334/87)

**NON-BUDGET ACTw=w
9210-601-0001 99 03 C Local Government Financing

L LR L e 2 12 8 280 221 1% 4 LDCE] MS'iStﬂnCE 38.219,841
ISSUE 001: . - ]
Booking Fee Subvention restored 38,215,841

Item 9210-601-0001 restoration of Book-
ing Fee Subvention 38,219,841

**HON-BUDGET ACT*®* ' .
9210-607-0001 01 03 G Local- Covernment Financing

TrRTR TSR Local Assistance _ s -18, 500,000
ISSUE 00L:
Elimination of Small/Rural County ~-18,500,000

Sheriff Grants.

Elimination of Small/Rural County -
Shariff grants. -18,500,000

T*NON-BUDGET A{Tew®
9430~604-0064 98 03 S Shared Rev/Apprt-MV License Fees

BERTEHTEREARTRE LS Local Assistance 34,147,060
15S5UE 002:
vehicle License Fee (VLF) Offset 34,147,000
Suspension - MVLF
FINANCE LETTER ACCEPTED -
Suspend VLF offset beginning July 1, 34,147,000 *
2003. *
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C
Peopie v. Kuhn
Cal.App.4.Dist. .
THE PEQPLE, Plaintiff and Respondent,
v

GILBERT I. KUHN, Defendant and Appellant.
Crim. No. 1869.

District Court of Appeal, Fourth District, California.
May 28, 1963.

HEADNOTES

(1a, 1b, 1¢, 1d, 1e, 1f, 1g, 1h) Taxation § 458.5-
Income Taxes--Offenses.

Rev. & Tax. Code, § 19406, the violation of which is
a felony, and Rev. & Tax. Code, § 19401, the
violation of which is a misdemeanor, do not define
the same offense, though both sections punish failure
to file a tax return, since intent to evade taxes is an
clement of § 19406 only; the two sections therefore
do not unconstitutionally confer on prosecuting
officials the right to choose whether an accused will
be charged with a felony or misdemeanor for the
same offense.

See Cal.Jur.2d, Income Taxes, § 66.

(2) Statutes § 167--Construction--Absurdity.

A statutory interpretation that ieads to an absurdity
should be rejected.

(3) Statutes §
Parts.

If the provisions of a statute are subject to two or
more reasonable interpretations, the interpretation
that will harmonize rather than conflict with other
provisions of the statute should be adopted.

164{1}-Construction--Harmonizing

(4) Statutes § 187--Construction--With Reference to
Other Laws.

In determining legislative intent in connection with a
phrase of a statute, the phrase should be considered
g5 a whole, as an integral part of the whole code
section, and in relation to other statutes on the same
subject, s0 as to harmonize the whole law.

(5) Criminal Law § 14-Intent.

If qualifying words such as ‘“knowingly,”

Page 1

“intenticnally,” or “fraudulently” are omitied from a
statate creating an offense, puilty knowledge and
intent are not elements of that offense. By analogy
the same conclusion follows from omission of the
qualifying word “wilfully.”

See CalJur.2d, Criminal Law, § 85 et seq.;
Am.Jur., Criminal Law (1sted § 23 et seq).

{6) Criminal Law § 14--Intent.

As used in & criminal statute, the word “wilfully”
implies a purpose or willingness to do the act and
also implies that the person involved knows what he
is doing, intends to do what he is doing, and is a free
agent. ' :

(7) Statutes §
Language. )
Where a statuie concerning one subject contains a
given provision, the omission of such provision from

181--Comnstruction--Change of

- a similar statute- concerning a related subject is

significant to show that a different intention existed,

(8) Statutes § 129—Construction--Departure From
Literal Meaning.

A statute's purpose will not be sacrificed to a literal
construction of its language,

.(9) Crimina)l Law § 139--Identity of Offenses--Test

for Determining Identity.

Though particular conduct may constitute an offense.
against two statutes, these statutes do not define
identical offenses if one offense requires proof of an
element not involved in the other. .

(10) Criminal Law § 140-—-What Constitutes Identity
of Offenses. '

Substantially similar * criminal acts may be
distinguished by the intent which prompts them.

(11) Statutes § 90--Repeal by Implication~Latest
Legislative Expression as Confrolling.

If two statutes concerning the same subject, passed at
different times, are inconsistent with each other, the
later stafute, by implication, repeals conflicting
provisions contained in the earlier.

See Cal.Jur.2d, Statutes, § 77, Am.Jur., Statutes
(Isted § § 543, 548).

{12) Statutes § 91--Repeal by Implication--
Conflicting Provisions of Same Statute.

Among inconsistent provisions found in the same act,
the provision that is latest in position in the act
prevails.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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SUMMARY

APPEAL from a judgment of the Superior Court of
San Diego County. Byron F. Lindsley, Judge.
Affirmed. '

Prosecution for wilful failure to file a stats income
tax return with intent to evade the tex imposed.
Judgment of conviction affirmed.

COUNSEL

Thomas Whelan and Monroe W. Kirkman for
Defendant and Appeliant. '

Staniey Mosk, Atiorney General, William E. James,
Assistant Attorney General, James Don Keller,
District Attorney, and Norbert Ehrenfreund, Deputy
District Attorney, for Plaintiff and Respondent.
COUGHLIN, J. . '

The defendant, appellant herein, by an indictment in
three counts, respectively, was charged with a wilful
failure to file a state income tax retum for each of the
years 1960, 1959, and 1958, with intent to evade the
tax imposed, i.e., violations of section 19406 of the
Revenue and Taxation Code; was found guilty on
Count 1 as charged,.and of a lesser included offense
on Counts 2 and 3, i.e., a violation of section 19401
of the Revenue and Taxation Code; moved *697 fora
new trial, which was denied; was sentenced to pay a

fine of $5,000 cn Count 1; was granted probation as

to Counts 2 and 3, the imposition of sentence being
suspended; and appeals from the judgment.

(1a) The defendant contends that section 19406 of the
Revenue and Taxation Code, the violation of which is
a felony, and section 19401 of that code, the violation
of which is a misdemeanor, define the same offense;
thus confer on prosecuting officials the right to
choose whether an accused will be charged with a
felony of a misdemeanor for the same offense; for
this reason constitute an infringement of the
constitutional guarantee of equal protection of the
law, an unconstitutional delegation of legislative
authority, and a denial of due process of law; and,
therefore, are void. This contention presents the sole
issue on appeal. Basic thereto is the claim that the
subject sections define the same offense.

Section 19406 provides that: “Any person who ...
wilfully fails to file any return ... with intent to evade
any tax imposed ... is punishable by imprisonment in
the county jail not to exceed one year, or in the state
prison not to exceed five years, or by fine of not more
than five thousand dollars (35000}, or by both such

Page 2

fine and imprisonment, at the discretion of the court.”

Section 19401 provides that: “Any person who, with
or without intent to evede any requirement of this
part [viz. the personal income tax law] ... fails to file
any return .., required ... is liable to a penalty ... [and]
.. is also guilty of 2 misdemeanor and shall upon
conviction be fined not to exceed one thousand
dollars ($1000) or be imprisoned not to exceed one
year, or both, at the discretion of the court.”

In support of his premise that the subject code
sections define identical offenses, the defendant
argues that the statutorily prescribed elements for
each thereof are identical, i.e., (1) the failure to file a
return, and (2) an intent to evade the payment of
taxes. The prosecution contends that the intent to
evade the payment of taxes iz an element of the
felony offense but not of the misdemeanor. The intent
factor clearly is included in the felony statute, ie.,
section 19406, by the language therein which refers
to a person who “wilfully fails to file” a return *with
intent to evade any tax imposed.” The defendant
claims that this facior also is included in the
misdemeanor statute, i.e., section 19401, by the
language therein which refers to a person who fails to
file a return “with or without any intent to evade any
requirement” of *698 the law; stresses that part
therecf which, out of context, refers to a person who
fails to file a return “with ... intent to evade”; and
concludes that the lanpuage thus used demonstrates
the inclusion of the intemt factor in both code
sections.

If the intent factor is an. element of the offense
described by section 19401, proof thereof would be
essential to 2 conviction. However, applying the
interpretive process induiged in by the defendant,
which disregards a part of the language used, it
appears that the section in question refers to a person
who fails to file a return “... without any intent to
evade.” This interpretation renders unnecessary amny
proof of intent as a prerequisite to conviction. (2) The
use of such an interpretive process develops a
conflict within the statute; confuses rather than
clarifies; and must be rejected under the fundamental
rule-that an interpretation which leads to an absurdity
should be rejected. (Stockton School Dist. v. Wright,
134 Cal. 64, 68 [66 P. 34]; Meyer v. Board of
Trustees, 195 Cal.App.2d 420, 430 [15 Cal.Rptr.
717}) (3) Where the provisions of a statute are
subject 1o two or more reasonable interpretations, that
which will harmonize rather than conflict with other
provisions thereof should be adopted. (Spreckels v.
Graham, 194 Cal. 516, 527 [228 P. 1040}) (4

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Obviously, in determining the intention of the
Legiglature in the premises, the phrase “with or
without intent to evade” should be considered as a
whole; as an integral part of the whole code section
{(In re Marquez, 3 Cal.2d 625, 628 [45 P.2d 342]),

and in relation to other statutes on the same subject,

so as to harmonize the whole law. (Stafford v. Los
Angeles etc. Retirement Board, 42 Cal.2d 7935, 799
[270 P.2d 12); Stafford v. Realty Bond Service Corp.,
39 Cal.2d 797, 805 [249 P.2d 241L.) (1b) When so
considered, the subject phrase means “regardless of
intent to evade”; indicates that intent is an inumnaterial
factor in the offense described (Turner v. State, 157
Tex. Crim. Rep. 77 [246 5.W.2d 642, 643]; Maynard
v. State, 154 Tex, Crim Rep. 594 [228 S.W.2d 185,
187); cf. People ex rel. Lichtenstein v. Langan, 196
N.Y. 260 [89 N.E. 921-922, 17 Ann.Cas. 1081, 25
L.R.A.-N.8. 479] and People v. Giitens, 78 Misc. 7
[137 N.Y.S. 670, 672, 674]); and classifies the statute
in guestion as one criminally enforcing an obligation
imposed by law without regard to criminal
knowledge or intent. (Generally see In re Marley, 29
Cal.2d 525, 528-529 [175 P.2d B32); People v. Gory,
. 28 Cal2d 450, 453 [170 P.2d 433]; People v.
McClennegen, 195 Cal. 445, 468-470 [234 P. 91].)
*699

It is significant that the offense defined by section
19406, i.e., the felony statute, concerns a person who
“wilfully fails” to file a return, while that defined by
section 19401, ie., the misdemeanor statute, omits
the term “wilfully” and applies to a person who
merely “fails” to file a return, (5, 6) It has been held
that where a statute which declares the commission
or omission of an act to be an offense omits
“qualifying words such as knowingly, intentionally,
or frandulently,” guilty knowledge and intent are not
elements of the offense so defined. (in re Marley,
supra, 29 Cal.2d 525, 529; Brodsky v. California
State Board of Pharmacy, 173 Cal.App.2d 680, 688
[344 P.2d 68]) By analogy the same conclusion
follows from omission of the qualifying word
“wilfully” which, as used in a criminal statute,
“implies a purpose or willingness to do the act” and
also'tmplies that the person involved “knows what he
i doing intends to do what he is doing and is a free
agent." (Jn re Trombiey, 31 Cal.2d 801, 807 [193
P.2d 734].)

(7) © "Where a statute, with reference to one subject
contains a given provision, the omission of such
provision from a similar statute concerning a related
subject is significant to show that a different intenticn
existed.! " (People v. Town of Corte Madera, 97
Cal.App.2d 726, 729 [218 P.2d 810]; City of Fort
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Hueneme v. City of Oxnard, 52 Cal.2d 385, 395 [341
P.2d 318); People v. Valentine, 28 Cal.2d 121, 142
[169 P.2d 1].)

(lc) When the Legislature included the qualifying
word “wilfully” in the felony statute, which clearly
applies only toa person who intended to evade
payment of the tax imposed, but omitted this
qualifying word from the misdemeanor statute, it
thereby indicated that the latter statute should apply
to 2 person who fails to file an income tax retumn
regardiess of his intention in the premises. This

" circumstance justifies our conclusion that the phrase

“with or without intent to evade” as used in section
19401, is'a positive declaration that at intent to evade
i5 not an element of the offense therein defined. (R)
Although the defendant's position finds support in a
litera! application of the aforesaid phrase, the purpose
of the -statute will not be sacrificed to a “literal
construction” of the language used therein., (Select
Base Materials v. Board of Egualization, Inc., 51
Cal.2d 640, 645 [335 P.2d 672].)

' (1d) As a consequence, the contention that the subject

statutes *700 define the same offense must be
rejected. (9) The fact. that particular conduct may
constitute an offense against two stafutes does.not
dictate the conclusion that these statutes define
identical offenses. (Blackburger v. United States,
284 1.5, 259, 304 [52 5.Ct. 180, 182, 76 L.Ed. 306];
United States v. Noveck, 273 U.8, 202 [47 S.Ct. 341,
71 'L.Ed. 610]; Gavieres v. United States, 220 U.8.
338 [31 S.Ci 421, 422, 55 L.Ed. 489); Levin v.
United States, 5 F.2d 598, 599.)

“If one offense requires proof-of an element different
from the other, they may not be deemed to constitute
the same offense. ..” (People v. Benenato, 77
Cal. App.2d 350, 367 [175 P.2d 296).)

Stated otherwise, it is the “presence of a fact
necessary to one offense and absent in another that
determines whether offenses are separate.” {People v.
Day, 189-Cal. 78, 83 [248 P. 250].) (1¢) The decision
in United States v. Beacon Brass Co., 344 1.8, 43, 45
[73 8.Ct. 77, 78, 97 LEd. 61], is particularly
pertinent because the court there considered the
sirnilarity between the offense of atternpting to evade
taxes by filing a false statement with the Treasury
Department and that of merely filing such a
staternent, and held that the two offenses were not
identical as the intent to evade taxes was an element
of the one and not of the other.

(10) Substantially similar criminal acts may be
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distinguished by the intent which prompts them.
(People v. Thomas, 58 Cal.2d 121, 125 [23 Cal.Rptr.
161, 373 P.2d 97].) (1f) In the instant case, the
element of intent is a prerequisite to conviction of the
offense defined by section 19406, but not to that
described by section 19401. Thus, under the tests
aforesaid, the subject statutes define two different
offenses.

(11} Moreover, as section 19401 was enacted in
1943, while section 19406 was added in 1953, even
though it be assumed that the offense described in the
Iatter is inciuded in that described in the former, the

- conflict created by their penalty provisions is
academic because the later statute repealed by
implication any conflicting provisions of the earlier
statute.

Tt is an old and well-settled rule that when two laws
upon the same subject, passed at different times, are
inconsistent with each other, the one last passed must
prevail.” (People v. Dobbins, 73 Cal. 257, 259 [14 P.
860); accord: People v. Thomas, supra, 58 Cal.2d
122, 127; County of Ventura v. *701 Barry, 202 Cal.
550, 556 [262 P. '1081]; People v. Orona, 72
Cal.App.2d 478, 484 [164 P.2d 769].) '

Where the provisions of one statute irreconcilably
conflict with those of another, the later enactment, by
implication, repeals any conflicting provisions
contained in the earlier. (Bank of British N. A. v.
Cahn, 75 Cal. 463, 465 [21 P. 863]; People v.
Haydon, 106 Cal.App.2d 105, 107 [234 P.2d 720];
United Milk Producers v. Cecil, 47 Cal.App.2d 758,
766 [118 P.2d 830].) (1g) In Achilii v. United States,
353 U.8. 373 [77 S.Ct. 995, 998, 1 L.Ed.2d %18}, the
court held, in substance; that a statute making it 2
misdemeanor to file a faise income tax return with
intent “to evade the valuation, epumeration, or
assessment intended to be mede .."” had been
repealed pro tanto by later statutes, the last of which
made it a felony to file a false return with intent to
evade the income tex; expressed its opinion that the
scope of the misdemeanor statute *had been shrunk
by a series of specific enactments that had the
potency of implied repeals”; and affirmed a
conviction under the felony statute.

The defendant contends that the rule of implied
revocation does not apply to the instant situation
because both sections 19401 and 19406 were
included within chapter 16, part 10, division 2, of the
Revenue and Taxation Code when that chapter was
renumbered as chapter 23 in 1955 (Stats. 1955, ch.
939, p. 1819), which constituted a reenactment of
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both sections at the same time, i.e., in 1955. It would
seem to be obvious that no presumed intent to
reinstate those portions of section 19401 previously
repealed impliedly by the enactment of section 19406
may be ascribed to the Legislature through its action
in merely renumbering a chapter of the code of which
both sections were a part. (12) However, no decision
need be made with respect o this contention because
section 19406 would comtrol over those parts of
section 19401 in conflict therewith under the general
rule that “where inconsistent provisions are found in
an act that provision which is latest in position in the
act is deemed to express the last, final legislative
intent, and prevails over prior repugnant provisions,
though all are found in the same act and are intended
to take effect at the same time.” (4lameda County v.
Dalton, 148 Cal, 246, 251 [82 P. 1050]; in accord:
Spreckels v. Graham, 194 Cal. 516, 526 [228 P.

1040]; Matter of Roberts, 157 Cal. 472, 477 [108 P.
315]) '

{1h} The defendant aiso contends that if the doctrine
of *702 implied revocation applies to the case at bar,
his conviction of a violation of section 19401 under
Counts 2 and 3 of the indictment is without support
in the law beceuse that section bad been repealed by
section 19406. This contention is based on the
assumption that the latter section impliedly repealed
the former section in toto; disregards the fact that the
two sections are irreconcilably conflicting, under the
defendant's interpretation of section 19401, only to
the extent that this section declares a failure to file a

return with intent to evade the tax imposed is a

misdemeanor; and neglects to consider the rule that a
later statute impliedly repeals an earlier statute only
to the extent that their provisions aré in irreconcilable
conflict. (People v. Fitzgerald, 14 Cal.App.2d 180,
197 [58 P.2d 718).) That part of section 19401
declaring a failure to file a return without intent to
evade the tax imposed is not in conflict with section
19406; was not repealed by implication; and is the
offense of which the defendant was convicted under
Counts 2 and 3. )

As sections 19401 .and 19406 define separate
offenses, the essential premise upon which the
defendant bases his claim of unconstitutionality is
unsound and renders any further consideration of that
claim unnecessary.

The judgment i¢ affirmed.
Griffin, P. J., and Brown (G.), J., concurred.

Cal.App.4.Dhst.
People v. Kuhn
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STATE BOARD OF EQUALIZATION et al,,
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L. A. No. 22697t

Supreme Court of California
Apr. 28, 1953.

HEADNOTES

(1) Intoxiceting Liguors § 9.4—Licenses—Discretion
of Board, .

In exercising power which® State Board of
Equalization has under Const., art. X3(, § 22, to deny,
in its discretion, . any specific liquor license if it
shall determine for good cause that the granting ... of
such license would be contrary to public welfare or
morals,” the board performs a quasi judicial function
similar to local administrative agencies.

-See Cal.Jur.2d, Alcoholic Beverages, § 25 et seq.;
Am.Jur., Intoxicating Liquors, § 121.

(2) Licenses § 32—Application.

Under appropriate circumstances, the same rules
apply to determination of an application for a license
as those for ifs revocation,

(3) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board. )

The 'discretion of the State Board of Equalization to
deny or revoke a liquor license is not absolute but
must be exercised in accordance with the law, and the
provision that it may revoke or deny a Ticense “ for
pood cause” necessarily implies that its decision
" should be based on sufficient evidence and that it

should not act arbitrarily in determining what is

contrary to public welfare or morals.

(4) I.ntoxmatmg Liquors § 9. 4-L1censes—-D13cretmn

" - of Board.

3While the State Board of Equalization may refuse
an -on-saie liquor license if the premises are in the
immediate vicinity of & school (Alcoholic Beverage
Control Act, § 13), the absence of such & provision or
regulation by the board as to off-sale licenses does
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not -preclude it from making proximity of the
premises to a schoo! an adequate basis for denying an
off-sale license as being inimical to public morals
and welfare.

(5) Intoxicating quuors §9. 4-—-LICEHSGS--DISCI'BUOD
of Board.

It is not unreasonable for the State Board of
Equzlization to decide that public welfare and morals
would be jeopardized by the granting of an off-sale
liquor license within 80 feet of some of the bulldmgs
on a school ground.

(6) lntoxicating Liquors § 9. 4--Llcenses--Dlscretmn
of Board.

Denial of an application for an off-sale license to sell
beer and wine at a store conducting a grocery and
delicatessen business across the street from high
school grounds is not arbitrary because there are
other liquor licenses- cperating in the vicinity of the
schoo), where 8] of them, except a drugstore, are.at
such a distance from the school that it cannot be said
the board acted arbitrarily, and where, in any.event,
the mere fact that the board may have erroneously
granted licenses to be used near the school in the past
does not make jt mandatory for the board to continue

. its error and grant any subsequent application.
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{7) lntoxicating L1quors § 9.4—Licenses—Discretion
of Board.

Denial of an application for an off-sale license to sell
beer and wine at a store across-the street from high
school grounds is not arbitrary because the
neighborhood is predominantly. Jewish and applicants
intend to sell wine to custemers of the Jewish faith
for sacramental purposes, especially where there is’
no showing that wine for this purpose could not be
conveniently obtained elsewhere.

SUMMARY

APPEAIL from a judgment of the Superior Court of
Los Angeles County. Frank G. Swain, Judge,
Affirmed. .

Proceeding in mandarus to compel State Board of .

Equalization to issue an off-sale liguor license.
Judgment denying writ affirmed.
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Edmund G. Brown, Attorney General, and Howard S.
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CARTER, ], - »

Plaintiffs brought mandamus proceedings in the
superior court to review the refusal of defendant,
State Board of Equalization, to issue them an off-
sale beer and wine license at their premises and to
compe] the issvance of such a license. The court gave
Judgment for the board and plaintiffs appeal. *774

Plaintiffs filed their application with the board for an
off-sale beer and wine license (a license to sell those
beverages to be. consumed eisewhere than on the

premises) at their premises where they conducted a .

grocery and delicatessen business. After a hearing the
board denied the application on the grounds that the
issuance of the license would be contrary to the
public welfare and morals” because of the proximity
of the premises to a school.

According to the evidence before the board, the area
concerned is in Los Angeles. The school is located in
the block bordersd on the south by Rosewood
Avenue, on the west by Fairfax Avenue, and on the
north by Melrose Avenue-an 80-foot street running
east and west parallel to Rosewood and & biock nerth
therefrom. The school grounds are enclosed by a
fence, the gates of which are kept locked most of the
time. Plaintiffs' premizses for which the license is

songht are west acress Fairfax, an 80-foot street, and

on the corner of Fairfax and Rosewood, The area on
the west side of Fairfax, both north and south from
Rosewood, and on the east side of Fairfax south from
Rosewood, is a business district. The balance of the
area in the vicinity is residential. The school is a high
school. The portion along Rosewood is an athletic
field with the exception of buildings on the corner of
Fairfax and Rosewood across Fairfax from plaintiffs’

premises. Those buildings are used for ROT.C. The |

main buildings of the school are on Fairfax south of
Melrose., There are gates along the Fairfax and
Rosewood sides of the school but they are kept
locked most of the time. There are other premises in
the vicinity baving liquor licenses. There are five on
the west side of Fairfax in the block south of
Rosewood and one on the east side of Fairfax about
three-fourths of a block -south of Rosewood. Nerth
across Melrose and at the comer of Melrose and
Fairfax is a drugstore which has an off-sale license.
That place is 80 feet from the northwest corner of the
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school property as Melrose is 80 feet wide and
plaintiffs' premises are 80 feet from the southwest
corner of the school property. 1t does not appear
when any of the licenses were issued, with reference
1o the existence of the school or otherwise. Nor does
it appear what the distance is between the licensed
drugstore -and any school buildings as distinguished
from school grounds. The licenses on Fairfax Avenue
are all farther away from the school than plaintiffs'
prermses

' Plaintiffs contend that the action of the board in

denying them a license is arbitrary and unreasonable
and they particularly *775 point fo the other licenses
now outstanding on premises as near as or not much
farther from the school.

The board has the power “ in its discretion, to deny ...
any specific liquor licemse if it shall determine for
good cause that the granting ... of such license would
be contrary to public welfare or morals.” (Cal
Const., art. XX, § 22.) (1) In exercising that power it
performs & guasi judicial function similar to local
administrative agencies. (Covert v. State Board of
Egualization, 29. Cal2d 125 [173 P.2d 545];
Reynolds v. State Board of Equalization, 29 Cal.2d
137 [173 P.2d 551, 174 P.2d 4); Stoumen v. Reilly, 37
Cal.2d 713 [234 P2d 969].) (2} Under appropriate.

_ circumstances, such as we have here, the same rules

apply to the determination of an application for a’
license as those for the revocation of a license,
{Fascination, Inc. v. Hoover, 39 Cal.2d 260 [246
P.2d 656]; Alcoholic Beverage Control Act, § 39;
Stats. 1935, p. 1123, as amended.) (3) In making its
decision * The board's discretion ... however, is not
absolute but must be exercised in accordance with the
law, and the provision that it may revoke [or deny] a

- license ‘for good cause' necessarily implies that its

decisions should be based on sufficient evidence and
that it should not act arbitrarily in determining what
is contrary to public welfare or morals.™ (Stoumen v.
Reilly, supra, 37 Cal.2d 713, 717.)

_(4) Applying those rules to this case, it is pertinent to

observe that while the board may refuse an on-sale
license if the premises are in the immediate vicinity
of a school (Alccholic Beverage Control Act, supra,
§ 13) there is no such provision or regulation by the
board as to off-sale licenses. Nevertheless, proximity
of the licensed premises to a school may supply an
adequate basis for demial of a license as being
inimical to public morals and welfare. (Se¢ Altadena
Community Church v. State Board of Egualization,
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109 Cal.App.2d 99 [240 P.2d 322]; State v. City of
Racine, 220 Wis. 490 {264 N.W. 490]; Ex parte
Velasco, (Tex.Civ.App.) 225 S.W. 2d 921; Harrison
v. People, 222 111. 150 [78 N.E. 52],)

‘The question is, therefore, whether the board acted
arbitrarily in denying the application for the license
on the ground of the proximity of the premises to the
school. No question is raised as to the personal
qualifications of the applicants. (5) We cannot say,
however, that it was unreasonable for the board to
decide that public welfare and morals would be
jeopardized by the granting of an off-sale license at
premises *776 within 80 feet of some of the buildings
on a school ground. As bas been seen, & liquor
license may be refused when the premises, where it is
to be used, are in the vicinity of a school. While there
mey not be as much probability that an off-sale
license in such a place would be as deirimental as an
on-sale license, yet we believe a reasonable person
ceuld conclude that the sale of any liquor on such
premises would adversely affect the public welfare
and morals.

{6) Plaintiffs arpue, however, -that assuming the
foregoing is true, the action of the board was
arbitrary because there are other liquor licensees
. operating in the vicinity of the scheol. All of them,
except the drugstore at the northeast comner of Fairfax
and Melrose, are at such a distance from the school
that we cannot say the board acted arbimarily. It
should be noted also that as to the drugstore, while it
is within BO feet of a comer of the school grounds, it
does not appear whether there were any buildings
near that comner, and 2s to all of the licensees, it does
not appear when those licenses were granted with
reference to the establishment of the school.

Aside from these factors, plaintiffs’ argument comes
down to the contention that because the board may
have erronecusly granted licenses to be used near the
school-in the past it must continue its error and grant
plaintiffs' application. That problem has been:
discussed: “ Not only does due process permit
omission of reasoned administrative opinions but it
probably also permits substantial deviation from the
principle of stare decisis. Like courts, agencies may
overrule prior decisions or practices and may initiate
new policy or law through adjudication, Perhaps the
best authority for this observation is FCC v. WOKO
[329 U.S. 223 (67 S.Ct. 213, 91 L.Ed. 204).] The
Commission denied renewal of a broadcasting license
because of misrepresentations made by the licensee

© 2007 Thomson/West. No
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concerning ownership of its capital stock. Before the

' reviewing courts one of the principal arguments was

that comparable deceptions by other licensees had not
been dealt with so severely. A unanimous Supreme
Court easily rejected this argument: 'The mild
measures to others and the apparently unannounced
change of policy are considerations appropriate for:
the Commission in determining whether its action in
this case is too drastic, but we cannot say that the
Commission is bound by anything that appears before
us to deal with all cases at all times as it has dealt
with some that seem comparable.' *777 In rejecting a
similar arpument that the SEC without warning had
changed its policy so as to treat the complainant
differently from others in similar circumstances,
Judge Wyzapski said: 'Flexibility was not the least of
the objectives sought by Congress in selecting
administrative rather than judicial determination of
the problems of security regulation, ... - The
administrator is expected to ireat experience not as a -
jailer but as a teacher.' Chief Justice Vinson, speaking
for a Court of Appeals, once declared: 'In the instant
case, it seems.to us there has been a departure from
the policy of the Commission expressed in the
decided cases, but this is not a controlling factor upon
the Commission.’ Other similar authority is rather
abundant.” Possibly the outstanding decision the other
way, unless the dissenting opinion in the second
Chenery case is regarded as authority, is NLRB v.
Mall Toel Co. (119 F.2d 700.] The Board in ordering
back pay for employees wrongfully discharged had in
the court's opinion departed from its usual rule of

ordering back pay only from time of filing charges,
" when filing of charges is unrcascnably delayed and

no mitigating circumstances are shown. The Court,
assuming unto itself the Board's power to find facts,
said: 'We find in the record no mitigating
circumstances justifying the delay.' Then it modified
the order on the ground that 'Consistency in
administrative rulings is essential, for - to adopt
different standards for similar situations is to act
arbitrarily." From the standpoint of an ideal system,
one can hardly disagree with the court's remark. But
from the standpoint of a workable system, perhaps
the courts should not impose upon the agencies
standards of consistency of action which the courts
themselves customarily violate. Probably deliberate
change in or deviation from established
administrative policy should be permitted so long as
the acticn is nat arbitrary or unreasonable. This is the
view of most courts.” (Davis, Administrative Law, §
168; see also Parker, Administrative Law, pp. 250-
253; 73 C.1.S., Public Administrative Bodies and
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Procedure, § 148, California Emp. Com. v. Black-
Foxe M. Inst, 43 Cal.App.2d Supp. 868 [110 P.2d
729].) Here the board was not acting arbitrarily if it
did change its position because it may have
conciuded that another license would be too many in
the vicinity of the school.

{7y The contention is &lso advanced thai the
neighborhood is predominantly Jewish and plaintiffs
intend to sell wine to customers of the Jewish faith
for sacramental purposes. We fail to see how that has
any bearing on the issue. The wine *778 to be sold is
an intoxicating beverage, the sale of which requires a
license under the law. Furthermore, it cannot be said
that wine for this purpose could not be conveniently
obtained elsewhere.

The judgment is affirmed. .

Gibson, C. 1., Shenk, 1., Edmonds, J., Traynor, I,
Schauer, J., and Spence, J.; concurred.

Appeliants' petition for 2 rehearing was denied May
21,1953,

Cal.
Weiss v. State Bd. of Equalization
40 Cal.2d 772,256 P.2d 1
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Office of the Attorney General
‘State of California

*1 Opinion No. 88-702

September 13, 19B9%9

THE COMMISSION ON STATE MANDATES

THE COMMISSION.ON STATE MANDATES has requested an opinion on the following
guestion:

Does the Commission on State Mandates have the authority to reconsider a prior
final decision relating to the existence or nonexistence of state mandated costs?’

CONCLUSION

The Commission on State Mandates does have the authority to reconsider a prior
final decision relating to the existence or nonexistence of state mandated costs,

where the prior decision was contrary to law.

ANALYSIS

Section 6 of article XIII B of the California Constitution, an initiative
constitutional amendment which became effective on July 1, 1980, provides:
" Whenever the lLegislature or any state agency mandates a new program or higher
level of service on any local government, the state shall provide a subvention
of funds to reimburse such local government for the costs of such program ox
‘increased level of service, except that the ‘Legislature may, but need not,
provide such subvention of funds for the following mandates:
* (a) lLegislative mandates requested by the local agency affected:
(b) legislation defining a new crime or changing an exlstlng definition of a
crime; or
* (c) Legislative mandates enacted prioxr to January 1, 19275, or executive orders
or regulations lnltlally 1mplement1ng legislation enacted prior to January 1,
1875.~ .
In order to implement the provisions of section 6, supra, the Commission on State
Mandates (% commission,” post) was established on January 1, 1985. {Gov.Code,
17525.) [(FN1] 1Its basic purpose is to adjudicate claims filed by local agencies
for costs incurred as a .result of certain state mandated programs. (See 68
Ops.Cal.Atty.Gen. 2435 (1985).) Specifically, section 17551, subdivision (a),
provides: . ' :
“ The commission, pursuant to the provisions of this chapter, shall hear and
decide upon ‘a claim by a local agency or school district that the local agency
or school district is entitled to be reimbursed by the state for costs mandated

by the state as regquired by Section 6 of Article XIII B of the California
Constitution.”

n

The present inguiry is whether the commission is authorized to reconsider, pursuant
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to its own motion, its determination in a prior case respecting the entiilement of
"a claimant (local agency or school district) to reimbursement for state mandated
costs., It is understood for purposes of this discussion that the prior decision
was duly rendered and has become final. - OQur attention has been directed, for
illustrative purposes, upon the interpretive clarification by the Californhia
Supreme Court in County of Los Angeles v. State of California (19B7) 43 Cal.3d 46,
56-57, providing a limited definition of the phrase “ new program or higher level
of service” within the context of section & of article XIII B of the California
Constitution, supra. Specifically, it was decided that that phrase does not
include any incidental increase.in local costs arising upon the enactment of a law
of general application. Consequently, there was no mandatory subventlon for
increased cosis %o local agencies resulting from the legislative authorization for
higher workers' compensation benefits. As a result of this clarification, the
commission.may have reached different determinations with respect to certain prior
claims which it now wishes to reopen for consideration.

*2 In the absence of any specific statutory authority, an administrative agency
has, as & general rule, no power to grant a2 rehearing or otherwise to reconsider a
previous final decisjion. In 37 Ops.Cal.Atty.Gen. 133 (1861}, we considered
whether the California Unemployment Insurance Appeals Board was authorized to set
aside its decision and recpen & matter for the purpose of receiving written.
argument or reevaluating the evidence and 1ssu1ng a different decision, We
explained in part (id., at 134-135):

“» In 2 Ops.Cal.Atty.Gen. 442, 443, the specific question of the board =

jurisdiction to review, rehear or reconsider formal decisions was discussed as

follows:

“ +In cases such as this one, the jurisdiction of boards and agencies such as -

the .California Employment Commissicn and its successor the California -

Unemployment Insurance Appeals Board, is special and limited. (Heap v. City of
Los Rngeles, 6 Cal. (2d) 405; Peterson v. Civil Service Board, 67 Cal.Rpp. 70;:
Krohn v. Board of Water and Power Com., 95 Cal.App. 289.) It would seem that

if such an agency did not have the express power tc grant a rehearing, it could
hot grant such a rehearing.

“ 4The reason for this rule of law is well expressed in the case of Heap v. City
of- Los Angeles, supra, where the Court said: '
A ‘' ... But the rule stated above; that a civil service commissiocn has ﬁo
such power in the absence of express authorization, is sound and practical. If
the power were admitted, what procedure would govern its exercise? Within what
time would it have to be exercised; how many times could it be exercised? Could
a subsequent commission recpen and reconsider an order of a prior commission?
And if the commission could reconsider an order sustaining a discharge, could it
reconsider an order having the opposite effect, thus retroactively nolding a
person unfit for his position? These and many other possible gquestions which
might be raised demonstrate how unsafe and impracticable would be the view that
a commission might upset its final orders at its pleasure, without limitations
of time; or methods of procedure. roor ’

“ ' The rule and reason therefor is well supported by California authority.
{Pacheco v. Qlark, 44 Cal.hpp. (2d) 147; Dlive Proration etc. _ Com. V.
Agricultural ete. Com., 17 Cal. (2d) 204; Proud v. McGregor, 9 Cal. (2d)
-178.) This office has adhered to the rule just set out in Opinions (NS 2192,
NS 21922 and NS 2192b) addressed to -the State Board of Equalization.’

“ Tt was concluded therein that the Unemployment Insurance Appeals Board has no
jurisdiction to review, rehear or reconsider its formal decisions for the
reasons stated above. ’ -
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“ Again in 16 Ops.Cal.Rtty.Gen. 214 at 215, this office stated:

“ ' It appears to be the general rule that if the Jjurisdiction of an
administrative board is purely statutory, it must look to its statute to
ascertain whether its determinations may be reopened. (People v. Wemple (1885)
144 W.Y. 478, 39 N.E, 397; State v. Brown (1923) 126 Wash. 175, 218 P. 9; HNote
(1541) 29 Geo. L. J. B78; Comment [1941) 29 Cal. L. Rev. 741). That this is
the California rule is illustrated by the decision in Olive Proration Committee
v. Agricultural Prorate Commission, (1941) 17 Cal.2d 204, 10D P,2d 818, wherein
the court said, at page 208: .

*3 » v v, since all administrative actions must be grounded in statutory

authority, in the absence of a provision allowing a commission to change its
determination, courts have usually denied the right sc to-do.” ' {See also

Cook v.Civil Service Commission (1911) 160 Cal. 589, 117 P. 66Z2; Heap v. Los
Angeles (1836) 6 Cal.2d 405, 57 P.2d 1323; 1 Ops.Cal.Atty.Gen. 412, 417; 2
Ops.Cal.Atty.Gen. 442; 3 Ops.Cal.Atty.Gen., 143, 144; 4 Ops.Cal.Atty.Gen. 34,
36; 9 Ops.Cal.Atty.Gen. 294, 285.})" '~

in 59 Ops.Cal.Atty.Gen. 123 {1876) we pointed to certain ™ narrow exceptions" to

the general rule. ([Id. at 126-127.) For example, the rule would not apply where
the Legislature intended that the agency should exercise a continuing jurisdiction
with power to reconsider. its orders. As stated by the court in Olive Proration

ete. Cem. v. Agric. ete. Com. (1941) 17 Cal.2d 204, 208:

“ Where orders which relate to what may be rather broadly defined as individual
rights.are concerned, the question whether the administrative agency may reverse
a particular determination depends upon the kind of power exercised in making
the order and the terms of the statute under which the power was exercised. As
to the first factor, almost without exception, courts have held that the
determination of an administrative agency as to the existence of a fact or
status which is based upon a present or past group of facts, may not thereafter
be altered or modified. (Muncy v. Hughes, 265 Ky. 5B8 [97 S. W. (2d) 546];
Little v. Board of Adjustment, 195 W. C. 793 [143 5. E. B27]; Lilienthal v.

Wyandotte, 286 Mich. 604 [282 WN.W. B37].) As concisely stated by the New York
Court of Appeals, tofficers of special and limited jurisdiction cannot sit in
review of their own orders or vacate or annul them', {People ex rel. Chase v,
Wemple, 144 'N. Y. 47B [3%9 N. E. 397}.) But if it is clear that the legislature

intended that the agency should exercise a continuing jurisdictieon with power to
modify or alter its orders to conform to changing conditions, the doctrine of
res judicata is not applicable. The determination depends upon the provisions
of the particular statute. )

" ... And since all administrative action must be grounded in statutoery
authority, in the absence of a provision allowing a commission to change its

determination, courts have ‘usually denied the right so to do.” (Emphasis

added.) ' . :
(Accord, Hollywood Circle, Inc. v. Dept. of Alc., Bev. Cont. (1961) 55 Cal.2d 728,
732.) We find no such provision in the statute in question. (See 17351 (a)
supra.) '

Further, the rule would not apply where the agency's decision exceeded its
authority or was made without sufficient evidence. In Aylward v. State Bd. etc.

Examiners -(1948) 31 Cal.2d 833, the Board of Chiropractic Examiners adopted,

without notice, and based upon the board's own records, a resclution canceling
forty licenses, previously issued by the board, to practice chiropractic on the
ground that such licenses had been issued .contrary to numerous prerequisites of the
Chiropractic Act. This action purported to reverse the action of the board during
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the previous year, in which it was concluded, upon a neticed and contested hearing,

that " none of the matters presented were grcunds under the Chiropractic Act for

revocation of any licenses.” The Supreme Cecurt held that the board improperly

canceled the licenses in the absence of a statutorily required noticed hearing (id.

at #38), but that the board should not be precluded from taking adverse action

- based on any proper legal ground (id. at 842). The court explained as follows
(id. at 839): ) . . :
*4 “ The agency however, may be bound by its prior action where it has made a
determination of a question of fact within its powers, and it lacks authority to
rehear or reopen the question. {(Olive Proration etc, Com. v. Agricultural
etc. Cem., 17 Cal.2d 204, 209; Heap v. City of Los Angeles, 6 Cal.2d 405;
Proud v. MeGregor, 9 Cal.Zd 178, 179; Pacheco v. Clark, 44 Cal.App.2d 147, 153;:
Hoertkorn v. Sullivan, 67 Cal.App.2d 151, 154; Matson Terminals, Inc. v.
Califernia Emp. Com., 24 Cal.2d 695, 702.) .
“ Implicit in the cases denying a board's power to review or reexamine a

" guestion, however, is the gualification that the board must have acted within
its jurisdiction and within the powers conferred on it. Where a board's order
is not based upon a determination of fact, but upon an erroneous conclusion of
law, and is without the board's authority, the order is ciearly void and hence
subject to cocllateral attack, and there is no good reason for holding the order
binding on the board. Not only will a court refuse to grant mandate to enforce
a void order of such a board (Proud v. McGregeor, 9 Cal.2d 178; Pacheco v,
Clark, 44 Cal.Bpp.2d 147), but mandate will lie to compel the board to nullify
or rescind its wvoid acts. (Bcard of Trustees w. State Bd. of Egualization, 1
Cal.2d 784. While a board may have exhausted its power to act when it has
proceeded within its powers, it cannot be said to have exhausted its power by

" doing an act which it had no power to do or by making a determination without

.suificient evidence. - In such a case, the power to act legally has not been
exercised, the doing of the void act is a nullity, and the board still has
unexercised power to proceed within its jurisdiction.” (Emphasis added.)

In Ferdig v. State Personnel Board (196%) 71 Cal.2d 96, the board had approved the

appocintment of an applicant to a state civil service position. More than seven
months later, the board, after a hearing, adopted its order rewvoking the
appointment due to the erroneous grant of veterans' preference points. (Id. at
100.) Responding to the contention that the initial order approving the

appointment having become final, the board was, in the absence of statutory

authority, without jurisdiction to reconsider it, the court observed (id. at 105-

106) ¢+ ’ :
“ What we examine here is the jurisdiction of the Board to take corrective
action with respect te an appointment which it lacked authority to make. It
defies logic to say that the mere enumeration in the Act of the methods of
separating an employee from state civil service in a situation where an
appointment has been validly made, compels the conclusion that no jurisdiction
exists to rectify the action of the Board in a situation where an appointment
has been made without authority.

* We conclude, therefore, that when the matter was brought to its attention, the
Board had jurisdiction to inguire intc and review the certificatien as to
veterans' preference credits made by the Department of Veterans Affairs and
having determined that appellant was not entitled to such credits, to take the.
corrective action which it did by revoking appellant's appointment. While this
Jurisdiection does not appear to have been conferred upon the Board in so many
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words by the express or precise language of constitutional or statutory _
provision, there can be no gquestion in that it is impliecit in the constitutional
and statutory scheme which empowers the Board to administer and enforce the
civil service laws."

+5 Determinations by.the commission as to entitlement of local agencies to
reimbursement for state mandated costs are questions of law. (Carmel Valley Fire
Protection Dist. v. State of California, supra, 1890 Cal.Bpp.3d at 536.) aAn .
administrative agency is not authorized to act centrary te law. {Ferdig v. State
Personnel Board, supra, 71 Cal.2d at 103-104.) Consegquently, where the decision
in & prior case was based upon an erroneous legal premise, and is contrary to law
(e.g., licenses issued or veterans preference points granted contrary to law), the
administrative agency, having exceeded its authority, may reconsider its decision
notwithstanding the absence of express statutory sanctien. In the case presented
for illustrative purposes, the commission's prior determination, based upon an
erroneous interpretation of law, to provide a subvention for an incidental increase
in local costs arising upon an increase in workers' compensation benefits, was

contrary to law. Under the principles set forth above, the commission would be

authorized to reconsider its prior decision.

The guestion remains, however, whether the Legislature in this instance has
authorized a different result, precluding the commission from reconsidering a prior
final decision. [FN2] The commission is authorized to sdopt procedures for hearing

claims and for the taking of evidence. ( 17533.) [FN¥3] Pursuant to its
authority to adopt and amend rules and regulations ( 17527, subd. {g))., the
commission has preomulgated rules for the conduct of hearings. (Tit. 2, C.C.R.,
1187-1188. 3, hereafter referred to as ™ rules.” ) Upon receipt of a ¢laim, the
commission is required to conduct a hearing within a reasonable time. ( 17555; rule
1187.1, subd. (a}.) The hearing shall bes conducted in accordance with specified
rules of evidence and procedure. {(Rules 1187.5, 1187.%.) ‘Prior to the adoption
of its written decision the commission may, on its own motion or upon a showing of
good cause, order a further hearing. {Rule 1187.9, subd. (a}.) Within a

reasonable time following the hearing, a proposed decision of the commission panel,
commission staff, or hearing officer, as the case may be, shall be prepared and

served upon the parties. (Rule 11BB.1.) - The decision of the commission itself
must be written, based on the record, and contain a statement of reasons for the
decisions, findings and conclusion. {(Rule 118B.2; subd. {a).) After the decision
has been served, it shall not be changed except to correct clerical errors. (Rule
1188.2, subd. (b).) Either party may commence a proceeding for judicial review of
a decision of the commission. { 17559.) The perieod of limitations applicable to
such review is three years. (Carmel Valley Fire Protection Dist. v. State of

California, supra, ‘190 Cal.Bpp.3d at 534.)

If the commission determines that costs are mandated by the state, it must
determine the amount to be subvened to local agencies and adopt “ parameters and
guidelines” for reimbursement of claims. ( 17557; rule 1183.1.9) Thereaftexr, the
commission shall adopt an estimate of 'statewide costs resulting from the mandate.
(Rule 1183.3, subd. (a).) At least twice each calendar year, the commission is
required to identify and report to the Legislature the statewide costs estimated’
for sach mandate and the reasons for recommending reimbursement. ( 17600; rule
1183.3, subd. (b).) The amounts awarded are included in the lccal government

claims bill and thereafter, in the case of continuing costs, in the budget bill for
subsequent fiscal years. ( 17561, subd. (b)({2).}
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*§ The Supreme Court has applied a uniform set of rules when reviewing the wvalidity
of administrative regulations. * Where a statute empowers an administfative agency
to adopt regulations, such regulatiens tmust be consistent, not in conflict with
"the statute, and reasonably necessary to effectuate its purpose.’' ” (Ontario
Community Foundation, Inc. v. State Bd. of Equalization (1884} 35 Cal.3d B11, B816.)
* [Tlhere is no agency discretion to promulgate a regulation which is inconsistent
with the governing statute.” (Woods v. Superior Court (15981) 2B Cal.3d 668, €79.)
" Administrative regulations that violate acts.of the legislature. are void and no
protestations that they are merely an exercise of administrative discretion can
sanctify them.” (Morris v. Wil liams (1967) &7 Cal.2d 733, 737.) ™
Administrative regulations that alter or amend that statute cr enlarge or impair
its scope -are void and courts not only may, but it is their cobligation to strike
down such regulations.” (Ontario Community Foundation, Inc. v. Stdte Bd. of
Equalization, supra, 35 Cal.3d B811,816-817; emphasis added.) ™ It is fundamental
that an administrative agency may not usurp the legislative function, no matter now

altruistic it; motives are.” {Agricultural lLabor Relations Bd. v, Superior Court
(1976) 1o Cal.3d 392, £19.) :

There is no indication in the statutory scheme that the jurisdiction of the
commission is limited to rectify its action where a determination of entitlement
had been adopted without authority. Ls observed in Ferdig v. State Personnel
Board, supra, 108, * [wlhile this jurisdiction does not appear to have been
conferred upon the [commission] in so many words by the express or precise language
of constitutional or statutory provision, there can be no guestion that it is
implicit in the constitutional and statutory scheme which empowers that [commission

to provide tan effective means of resolving disputes over the existence of state-
mandated local programs' (sec. 17300).]"

To the extent that rule 1188.2, subdivision (b), may be interpreted to foreclose
the commission from rectifying a decision made.or action taken contrary te law, it

impairs the scope of the statute, and to that extent is void. (Cf. Ontario
Community Foundation, Inc. v. State Bd. of Equal., supra, 35 Cal.3d at 816-817; 64
Ops.Cal.Atty.Gen. 425, 430 (1881).) In our view, an administrative agency has no

more power to promulgate a rule. preserving or perpetuating its decisions made or

actions taken without authority, than it has to undertake such decisions or actiocns
in the first instance. .

T+ is concluded that the commission is authorized to recensider a prior final

decision relating to entitlement for reimbursement for state mandated costs, where
the prior decision was contrary to law.

JOHN K. VAN DE KAMP
Attorney_General

Bnthony S. DaVigo
Deputy

[FN1] . Hereinafter, all unidentified section references are to the Government Code.

[FN2]. To be clear, this opinion concerns the reconsideration of a prior dec?s%on,
i.e., which has become final, for the purpose of determining whether the qEClSLOH
in that case should be modified or reversed. We do not guestion the power of.ag
administrative agency to reconsider a prior decigsion for the purpose of determining
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whether that decision should be overruled in a subsequent case, It is long
settled that due process permits substantial deviation by administrative agencies
from the principle of stare decisis. (Weiss v. State Bd. of Bgual. (1853) 40
Cal.zd 172, 776.) An agency may disregard its earlier decision, provided that its
action is neither arbitrary nor unreasonable {Id., at 777.)

[FN3]}. The commission is not subject to the provisions of the Célifornia
Administrative Procedure Act pertaining to administrative adjudication. (§§ 11500,
11501.): .

72 Ops. Cal. Atty. Gen. 173, 1989 WL 408272 (Cal.A.G.)
END OF DOCUMENT

© 2007 Thomson/West. No c1é§83to Orig. U.S. Govt. Works.




304




§ Cal.App.4th 214

8 Cal.App.4th 214, 10 Cal.Rptr.2d 141
(Cite as: 8 Cal.App.4th 214)

P .
Rideout Hosp. Foundation, Inc. v. County of Yuba

Cal.App.3.Dist.
RIDEOUT HOSPITAL FOUNDATICN, INC,,
Plaintiff and Respondent,
V.
COUNTY OF YUBA et al., Defendants and
Appellants,
. No. C11614.

Court of Appeal, Third District, California.
Jul 20, 1992,

SUMMARY

A nonprofit hospital brought an action against a
county to Tecover property taxes it had paid under
protest after the county denied the hospital's
application for the welfare exemption (Rev. & Tax,
Code, § 214) on the ground that the hospital had net
operating revenues in excess of 10 percent for the
. two tax years in question. The trial court granted
summary judgment in favor of the bospital, finding
that & nonprofit hospital that earns surplus revenues
in excess of 10 percent for a given tax year can still

qualify for the welfare exemption.. (Superior Court of

Yuba County, No. 45090, Robert C. Lenhard, Judge.)

The Couwrt of Appeal affirmed. The court held that
Rev. & Tax. Code, § 214, subd. (a)(1), which
provides that a hospital will not be deemed to be
operated for profit if its operating revenue does not
exceed 10 percent, does not automatically preciude a
hospital that does have revenue in excess of 10
percent from invoking the welfare -exemption. The
legislative history of the provision, the cowrt held,
indicates that it was not intended to deny exemption
to a nonprofit organization earning excess revenues
* for debt retirerent, facility expansion, or operating
cost contingencies, but merely to require a hospital
earning such excess revenue to affirmatively show
that, in fact, it is not operated for profit and that it
meets the other statutory conditions for invoking the
exemption. (Opinion by Davis, J., with Sparks,
Acting P. 1., and Nicholson, 1., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

'Page 1

(1a, 1b, 1c, 1d) Property Taxes § 24--Exemptions--

‘Property Used for Religious, Hospital, or Charitable

Purposes—Hospital Earning in Excess of 10 Percent
Revenue, ) :

In a nonprofit hospital's action against a county to
recover property taxes paid under protest, the trial
court properly found that-the hospital, which had net
operating revenues in excess of 10 percent for the tax
years in question, was not automatically ineligible for
the * welfare exemption” of Rev. & Tax. Code, §
214, Rev. & Tax. Code, § 214, subd. (2)(1), provides
that a hospital will not be deemed to be operated for
profit if its operating revenue does not exceed 10
percent, but does not state the effect of eamings in
excess of that amount. The legislative history of the
provision indicates that it was not intended to deny
exemption to a nonprofit organization earning excess
revenues if those revenues were to be used for debt
retirement, facility expansion, or operating cost
contingencies. Thus, while a hospital earning such
excess revenue does not receive the benefit of being
deemed nonprofit, it can still invoke the exemption if
it can show that, in fact, it is not operated for profit
and meets the other statitory conditions for invoking
the exemption. _ '

[See CalJur3d, Property Taxes, §§ 18,-20; 9
Witkin, Summary of Cal. Law (®th ed. 1989)
Taxation, §§ 153, 155.] '

(2) Taxpayers' Remedies § 14—Proceedings and
Actions to Recover Taxes Paid--Review--Questions
of Law--Interpratation of Welfare Exemption Statute.
In a nonprofit hospital's action against a county to
recover taxes paid under protest, the question of -
whether the hospital qualified for the “ welfare
exemption” of Rev. & Tax. Code, § 214, even
though it had earned surplus revenue in excess of 10
percent for the tax years In question, was a question
of law for the Court of Appeal's independent
consideration on review.’ A '

(3) Statutes § 29-Construction—Language— -
Legislative Intent..

In interpreting a statute, the court's function is to
ascertain the intent of the Legislature so as to
effectuate the purpose of the law. To ascertain sach
intent, courts tumn first to the words of the statute
itself, and seek to give those words their usual and
ordinary meaning. When a court interprets statutory
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language, it may neither insert language that has been

omitted nor ignore language that has been inserted.

The language must be construed in the context of the
statutory framework as a. whole, keeping.in mind the
policies and purposes of the statute. If possible, the
language should be read so as to conform to the spirit
of the enactment. If the statute is ambiguous or
‘uncertain, a court employs various rtules of
construction to assist in its interpretation.

 (4) Property Taxes § 24—Exemptions—-Property Used
for Religious, Hospital, or Charitable Purposes--Strict
Construction of Welfare Exemption Statute.

The “ welfare exemption” of Rev. & Tax. Code, §
214, like all tax exemption statutes, is to- be strictly
construed to the end that the exemption allowed is
not extended beyond the plain meaning of the
language employed. The rule of strict construction,
however, does not mean that the narrowest possible
interpretation must be given to the statute, since strict
construction must stil] be reasonable.

(5) Statutes § 46—-Construction--Presumptions--
Legisiative Intent,

A fundamental mulé of statutory construction is that
the court mnst assume that the Legisiature knew what
it was saying and meant what it said. A related
principle is that a court will not presume an intent to
legislate by implication. Moreover, when the

Legislature has expressly declared its intent, the )

courts must accept that declaration.

(6) Statutes § 42—-Construction--Aids--Opinions of
Attorney General.

Opinions of the Attorney General, while not binding,
are entitled to great weight, and the Legislature is
presumed to know of the Attorney General's formal
interpretation of a statute.

COUNSEL
Daniel G. Montgomery, County Counsel, and James

W. Calkins; Chief Deputy County Counsel, for
Defendants and Appellants.

McCutchen, Doyle, Brown & Enersen, John R Reese

and Gerald R. Peters for Plaintiff and Respondent.
DAYVIS, 1.

In this action to recover property taxes paid under
protest, County of Yuba (County) appeals from a
decision in favor of the taxpayer, Rideout Memorial
Hospital (Rideout). There is but one issue on appeal:
can a nonprofit hospital that earned surplus revenue
in excess of 10 percent (for a given year) still qualify
for the © welfare exemption” from property taxation

Page 2

in light of Revenue and Taxation Code section 214,
subdivision (2)(1)7 We bold that it can.

" Background

Revenue and Taxation Code section 214 (section
214) sets forth the “ welfare exemption® from"
property taxation. For the tax years in question *217
here, the section provided in pertinent part: “ (a)
Property used exclusively for religious, hospital,
scientific, or charitable purposes owned and operated
by community chests, funds, foundations or
corporations organized and operdted for religious,
hospital, scientific, or charitable purposes is exempt

_from taxation if:

“ (1) The owner is not organized or operated for
profit; provided, that in the case of hospitals, such
organization shall not be deemed to be organized or
operated for profit, if during the immediate preceding
fiscal wyear the excess of operating revenues,
exclusive of gifts, endowments and grants-in- aid,
over operating expenses shall not have exceeded 2
sum equivalent to 10 percent of such operating
expenses, As used herein, operating expenses shall
include depreciation based op cost of replacement
and amortization of, and interest on, indebtedness.

“ (2) No part of the net earnings of the owner inures
to the benefit of any private shareholder or
individual.

*“ (3) The property is used for the actual operation of
the exempt activity, and does not exceed an emount
of property reasonably necessary. to the
accomphshment of the exempt purpose.

* (4) The property is not used or operated by the
owner or by any other perscn so as to benefif any
officer, trustee, director, sharecholder, member,
employee, contributor, or bondholder of the owner or
operator, or any other person, through the distribution
of profits, payment of excessive charges or
compensations or the more advantageous pursmt of
their busmess or profession.

“ (5) The property is not used by the owner or
members thereof for fraternal or lodge purposes, or
for social club purposes except where such use is
clearly incidental to a primary religious, hospital,
scientific, or charitable purpose.

“ (6) The property is irrevocably dedicated to
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religious, charitable, scientific, or hospital purposes |

end upon the hqmdat:on, dissolution or ebandonment
of -the -owner will not inure to the benefit of any

private person except' a fund, foundation or .

corporation . organized and operated for religious,
hospital, scientific, or charitable purposes, ...

“ The ‘exemption provided for herein shall be known

as the ‘welfare exemptiou.! **218

Cur concern centers on . section 214 subdwrsron
(a)(l)(hereafter, section 214(a)(1)). ™ ..

FN1 Section 214(&)(1) was amended
nonsubstantively in 1989 and now provides:
*“.(a) Property used excluswely for religious,

hospital, scnentlﬁc or charitable  purposes.

owned and operated by community, chests,
; funds, foundatlons or corporattons organized,
and operated for " religious,,

Jfrom; taxation if: i) (1), The. owner is not
orgamzed or operdted for profit, However
.in the. case of hospitals, .the .organization
shall not " be deemed to be ~organized .or

operated for proﬁt, rf dunng the immediate ..

.. preceding ﬁscal year the gxcess. of operating

revenues, e}geluswe of gifts, er;dowm_ents,

.+.and grants-in-aid, over operating expenses

.+has not exceeded a sum_ equivalent to 10
- percent. of those operating eXpenses. As used

herein,- operatmg expenses shall include
deprecratron ‘based .on cost of replacement
. and: amorttzatlon of, and - interest. on,
indebtedness.” (Stats 1989, ch. 1292,§ 1.)
In ‘1985, the previously undesignated .introductory
paragraph of section 214 was lettered | (a).” (Stats.
1985, ch, 542, § 2, .p. . 2026.) Thls _change
redesngnated section 2]4(1) ag 214(a)(1), section
214(2) as- 214(a)(2), and-so on. For .the sake of
simplicity we will use the terms * section 214(a)(])“
“ section 214(a)(2)" and the like when referring 1o
the pre- or the. post-1985 sectnon 214.

County denled Rldeout s apphcatmns for the welfare

exemption for the tax years 1986-1987. and 1987-

1988, RJdeout paid- the .taxes under protest and

applied for. a reﬁmd After County demed the refund, -

Rideout: sued County

County contends that RJdeout had . EXCESS revenues

under section.214, of 24 .and 21 percent for the two

‘hospital,’
. - ascientific, or. chentab]e purposes is exempt,

years in question. Rideout concedes that its net
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. County argues

" (2) The issue in this, case presents a question.of law

‘Revenue and Taxatlon Code -

Page 3

operatmg revenues under section 214 exceeded 10
percent in each of those two years.

In summary judgment proceedings, the parties
narrowed the issues to the single issue stated above
and the trial court ruled in favor of Rideout. (la)
that, Rideout is
ineligible for the, welfare exemption for the years. in
question because its net revenues exceeded the 10 |
percent ]mutatlon of ;section 214(3)(1) Rldeout. :
counters that the 10 pereent provision constttutes al

safe harbor” for nonprofit hospitals by whlch the
hosprtal can be deemed to satisfy section. 214(&)(1),
but .that a nonproﬁt hospital with revenues over 10
percent .can .still meet.the condition of..section
2]4(&)(1) by showing, pursuant to the general ru]e
that it-is not organized or operated for profit. K
eoue]ude that Rideout's posmon is essentially correct .

x

Dtscussmn B

that - we. rconsrder independently. . (See | Rudd v.
Calgforma Casualg: Gen. Ins. Co. (1990) 215 *219
Cal.App.3d 948, 951 952 [268 Cal.Rptr. 624]; Burke
Concrete Accessones, }nc v. Superior Court. (1970) )
8 Cal App 3d 773 774- 775 [87 Cal.Rptr. 619])

AII property in Callfomla is sub_]ect to taxation un]ess .
exempted. under federal or Calrforma law, (Cal. ..
Const., art -XIII, § 1; Rev & Tax Code §. 201 all
further. references: to undesrgnated seotlons are to the
unless
speelﬁed.) ‘The constltutlone] basis for the & welfare-j
exemptlon” was added to the Cahfonua Constitution-
in 1944; as revised nonsubstantlvely in.1974, it.now
prov1des “ The Leglslature may exempt from
property-taxation in-whole or. in part; [1]...... Property
used excluswely for rehgxous hospital, or charltable
purposes and owned or-held.in trust by corporations .
or other entitics (1) that are organized-and operating. .
for those purposes, (2) that are nonprofit, and (3) no
part of whose et earnings inures to the benefit of any -
private shareholder or- md1v1dual " (Cal Const,, art.
XIIl, § 4, suth (b); formerly art. XIll, § 1c.) The ‘
rationale for the welfare exemption is that the exempt
property is being used either to provide a
government-like service. .or o accomplish .some |
desired socrai objective. (Ehrman & Flavin, Taxing, .
Cal. Property (3d ed. 1989) E.xempt Propeny, § 6.05,
p.9.). . -

Pursuant',to,,_,ttde constirtrti_onal -authorization, the

'7'1t00r1g 1.8, Govt. Works.
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- Legislature in 1945 enacted section 214 and labeled
that exemption the " welfare exemption.” In this
appeal, we are asked to interpret subdivision {a)(1) of
section 214.

Certain general principles guide our interpretation.
(3) * Our function is to ascertain the intent of the
Legislature so as to effectuate the purpose of the law.
{California Teachers Assn. v. San Diego Community
College Dist. {1981) 28 Cal3d 692, 698 [170
Cal.Rprr. 817, 621 P.2d 856].) To ascertain such
intent, courts turp first to the words of the statute
itself (ibid ), and seek to give the words employed by
the Legislature their usual and ordinary meaning.
{Lungren v. Deulonejian (1988) 45 Cal.3d 727, 735
[248 CalRptr. 115, 755 P.2d 299]) When
interpreting statutory language, we may neither insert
language which has been omitted nor ignore language
which has been inserted. (Code Civ. Proc., § 1858.)

The language must be construed in the context of the -

statutory framework as a whole, keeping in mind the
policies and purposes- of the statute (West Pico
Furniture Co. v. Pacific Finance Loans (1970) 2
Cal.3d 594, 608 [86 CalRptr. 793, 469 P.2d 665]),
and where possible the langnage should be read so as
to conform to the spirit of the enactment. (Lungren v.
Deulmefian, supra, 45 Cal.3d et p. 735.)" (Rudd v.
California Casualty Gen. Ins. Co., supra, 219
Cal.App.3d at p. 952.) If the statute is ambiguous or
uncertain, courts employ various rules of construction
to assist in the interpretation. (See 58 CalJur.3d,
Stanntes, §§ 82-118, *220 pp. 430-508.) (4) Finally, *
[tlhe welfare exemption, like all tax exemption
statutes, is to be strictly construed to the end that the
exemption allowed is not extended beyond the plain

meaning of the languape employed. However, the -

rule' of strict construction does not mean that the
narrowest possible -interpretation be given, ' "' strict
consmuction must still be a reasonable construction.*
" " (Cedars of Lebanon Hosp. v. County of L.4. (1950)
35 Cal.2d 729, 734- 735 [221 P.2d 31, 15 ALL.R.2d
1045); English v. County, of Alameda (1977) 70
Cal.App.3d 226, 234 ([138 CalRptr. 634].)"
(Peninsula Covenant Church v. County of San Mateo

(1979) 94 Cal.App.3d 382, 392 [156 CalRptr. 431].) --

(1b) We therefore first comsider the lanpuage of
section 214(a)(1), which stated at the relevant times
herein; “ (a) Property used exclusively for religious,
hospital, scientific, or charitable purposes ewned and
operated by community chests, funds, foundations or
corporations organized and ‘operated for religious,
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hospital, scientific, or charitable purposes is exempt
from taxation if: [T] (1) The owner is not orpanized
or operated for profit; provided, that in the case of
hospitals, such organization shall not be deemed to be
organized or operated for profit, if during the

immediate preceding fiscal year the excess of

operating revenues, exclusive of gifts, endowments
and grants-in-aid, over operating expenses shall not
have exceeded a sum equivalent to 10 percent of such
operating expenses. As used herein, operating |
expenses shall include depreciation based on cost of
replacement and amortization of, and interest on,
indebtedness.” (See fn. 1, ante.)

As we immediately "see, the proviso . presents

somewhat of a “ knotty” problem, being cast as a

double negative-if revenues did nor’ exceed 10

percent, the hospital shall not be deemed to be

organized or operated for profit. ™ Under the

language of section 214{a){1), the Legisiature did not

automatically exclude nanprofit hospitals earning

more than 10 percent surplus revenues from the

welfare exemption. The provise does not address this -
situation on its face; it concerns only the hospital

earning 10 percent or under. In fact, the automatic

exclusion would have been a simple mafter to

accomplish-z mere untying of the two * knots™ from

the proviso would have done it. We note that in other’
sections of the Revenue and Taxation Code, when the

Legislature wishes to exclude certain entities from a

taxation exemption it can do so in clear terms. (See,

e.2., § 201.2, subd. (c): “ (c) This section shall not be

construed to exempt any profit- malking organization

or concessionaire from any property tax, ..." ) *221

FN2 Of course, if a hospital satisfies this
proviso it must still actually be nonprofit
" because  the welfare exemption does not
apply to profitmaking hospitals regardless of
their earnings (Cal.- Const., art. XIII, § 4,
-subd. {b)); moreover, to claim the
exemption, the nonprofit hospital must
satisfy all of the other conditions set forth in
section 214(a) (i.¢., subds. (2) through (6)).

Nevertheless, there is that double negative. Does that
double negative make a positive? In other words, is
the copverse of the proviso to be implied-as County
argues-so that a hospital which exceeded the 10
percent figure is deemed unable o satisfy section
214(a)(1)? These questions raise ambiguities that call

far the employment of certain rules of construction.
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(5) A fundamental rule of construction is that we

must assume the Legislature knew what it was saying -

. and meant what it said. (Blew v. Horner (1986) 187
Cal.App.3d 1380, 1388 [232 Cal.Rptr. 660]; Tracy v.

Municipal Courr (1978) 22 Cal3d 760, 764 [150 .

Cal.Rpir..785, 587 P.2d 227]; Rich v. State Board of
Optometry (1965) 235 Cal.App.2d 591, 604 [45
Cal.Rptr. 512]) In related fashion, courts will not
presume en intent to legislate by implication. (People
v, Welch (1971) 20 Cal.App.3d 997, 1002 [98
. Cal.Rptr. 113}; First M. E. Church v. Los Angeles
Co. (1928) 204 Cal. 201, 204 [267 P. 703}.) County
has constructed section 214 on a foundation of
implication which does not fare well under the
weight of these rules.

Another important rule is that when the Legislature
has expressly declared 'its intent, the courts must
accept that declaration. (Tyrone v. Kelley (1973) 9
" Cal3d.1, 11 [106 CalRptr. 761, 507 P.2d 65]; see
California Assn. of Psychology Providers v. Rank

(1990) 51 Cal.3d 1, 15 [270 Cel.Rptr. 796, 793 P.2d

2].) (1c) Here, the application of this rule requires us
- to consider section 214's legislative history. (See 51
Cal.3d at pp. 14- 16.)

As originally enacted in 1945, section 214 did not
contain the proviso found in subdivision (a)(1), and
the condition stated by subdivision (2)(3) was
different. The section originally read in pertinent part
as follows: “ [a] Property used exclusively for
religious, hospital, scientific, or charitable purposes
owned and operated by community chests, funds,
foundations or corporations organized and operated
for religions, hospital, scientific, or charitable
purposes is exempt from taxation if:

“ (1) The owner is not organized or operated for
profit;

“ (2) No part of the net eamings of the owner inures -

to the benefit of any private sharcholder or
individual;

“ (3) The property is not used or.operated by the
owner or by any other person for profit regardless of
the purposes to which the profit is devoted; ..”
(Stats. 1945, ch. 241, § 1, p. 706.)

In Surter Hospital v. City of Sacramento (1952) 39
‘Cal.2d 33 [244 P.2d 390], the California Supreme
Court was asked whether a nonprofit hospital *222
which had deliberately earned an § percent surplus of

© 2007 Thomson/West. No %‘uo
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income over expenses to be used for debt retirement
and facility ‘expansion could qualify for the welfare
exemption of section 214. Relying on subdivision
(a)(3) as stated above, the court said no. (39 Cal.2d at
pp. 39-41.) The court acknowledged that its holding
made it difficult for modern hospitals to operate in a
financially sound manner to reduce indebtedness and
expand their facilities, but said that matter should be
addressed to the Legislature rather than the courts
because subdivision (a}3) compelied the court's
holding. (39 Cal.2d at pp. 40-41.)

Responding to the challenge raised by the Suwer
decision, the Legislature in 1953 amended section
214, (Stats. 1953, ch. 730, § 14, pp. 1994-1596;
Christ The Good Shepherd Lutheran Church v.
Mathiesen (1978) 81 'Cal.App.3d 355, 365 [146
Cal.Rptr. 321)].) This amendment was proposed in
Assembly Bill No. 1023 (A.B. 1023). As originally

- introduced, A.B. 1023 rewrote subdivision (a)(3) to

requiré simply that the property be “ used for the
actual operation of the exempt activity,” and
contained an wurgency clause setting. forth the
Legislature’s intent as follows: * This act is an
urpency measure necessary for the immediate
preservation of the public peace, health or safety

- within the meaning of Article IV of the Constitution,

and shall go into immediate effect.. Thé facts
constituting such necessity are: Continuously since
the adoption of the ‘welfare exemption' it bas been
understood by the administrators of the law, as well
as by the public generally, that it was the purpose and
the intent of Legislature in the adoption of
subdivision [a](3) of Section 214 of the Revenue and
Taxation Code to disqualify for tax exemption any
property of a tex exempt organization which was not
used for the actual operation of the exempt activity,

" but that such organization could rightfully use the

. activity for the purposes

income from the property devoted to the exempt
~of debt retirement,
expansion of plant and facilities or reserve for

_operating contingencies without losing the tax

exempt status of its property.

* Recently, doubt has been cast upon the foregoing
interpretation by a decision of the State "Supreme
Court-involving the tax exemption of a hospital. This
decision was broad in its application and has caused
the postponement or actual abandonment of plans for
urgently nesded hospital construction and expansion

_ at a time when there are insufficient hospital facilities

in this State to properly care for the health needs of
its citizens, and virtually no surpius faciliies for use

§. to Orig. U.S. Govt. Works.
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in case of serious epidemic or disaster, This
Legislature has recognized that in addition to gifts
and bequests the traditional method for the financing
of the expansion and construction of vohumntary
religious and community nonprofit hospital facilities
is through the use of receipts from the actual
operating facilities. In its decision the Supreme Court
indicated that this was = matter for legislative
clarification. *223

“ It bas never been the intention of the Legislature
that the property of nonprofit religious, hospital or.
charitable organizations otherwise qualifying for the
welfare exemption should be denied exemption if the
income from the actual operation of the property for
the exempt activity be devoted to the purposes of
debt retirement, expansion of plant and facilities or
reserve for operating contingencies, it having been
the intent of the Legislature in adopting subsection
fa}(3) of Section 214 to deny exemption io property.
.not used for exempt purposes even though the
income from the property was used to support an
exempt activity.

* % Therefore, in order to clarify the legisiative intent
and to remove any doubt with respect to the status of
property actually used for exempt purposes, it is
‘nmecessary to amend subdivision [a](3) of Section 214
of the Revenue and Taxation Code. It is essential that
this be done at the earliest possible moment to avoid
further delays in the construction and expansion of
needed hospital facilities.” (Stats. 1953, ch. 730, §4
pp. 1995-1996.)

About three months after this urgency clause and
amendment to subdivision (a)(3) were proposed in
AB. 1023, AB. 1023 was amended to include the
provise in subdivision (a)(1) at issug here. (Stats.
1953, ch. 730, § 1, p. 1994.) Thereafter, A.B. 1023-
with the urgency clause and the noted changes to
subdivisions (a)(1) and (a)(S)-was enacted into law.
(Stats. 1933, ch. 730, § 1, pp. 1994-1996.)

In the urgency clause, the Legislature expressly
stated its intent that a section 214 orpanization “
could rightfully use the income from the property
devoted to the exempt activity for the purposes of
debt retirement, -expansion of plant and facilities or
reserve for operating contingencies without losing the
. iax exempt status of its property,” and that * [i}t has
never been the intention of the Legislature that the
property of nonprofit ... hospital ... organizations
otberwise qualifying for the welfare exemption

Page 6

- should be denied exemption if the income from the
. ectual operation of the property for the exempt

activity be devoted to the purpases of debt retirement,
expansion of plant and facilities or reserve for
operating contingencies, .." (Stats. 1953, ch, 730, §
4, pp. 1993-1996.)

Where the Legislature has expressly declared its
intent, we must accept that declaration. (7yrone v.
Kelley, supra, 9 Cal.3d at p. 11; see California Assn.
of Psychology Providers v. Rank, supra, 51 Cal.3d at
p. 15.) Pursuant to the legislative expression-here,
there is no limitation on eamed revenue that
automatically disqualifies a nonprofit hospital from
obtaining the welfare exemption, the concern is
whether that revenue is devoted to furthering the
*224 exempt purpase by retiring debt, expanding
facilities or savmg for contingencies. ™

FN3 This is not to say that a nonprofit
hospital can earn any amount above 10
percent and still qualify for the welfare
exemption. The hospital must show that
indeed it is not organized or operated for
profit and that it meets all of the other
conditions in section 214. One of these other -
conditions, ssction 214 (a}3), Dow
mandates in pertinent part that the ** property
[be] used for the actual operation of the
exempt activity, and .. not exceed an
amount of property reasonobly necessary 1o

the accomplishment of the exempt purpose.”
(ltalics added.)

It-is true that the urgency clause containing the
Legislature's expressed intent was made a part of
A.B. 1023 before the proviso in section 214(a)(1)
was added to that bill, and that the clause refers fo
section 214(a)(3). Regardless of timing, however,
both the section 214(g)(1) proviso and the urgency
clause were epacted into law as part of AB. 1023.
(Stats. 1953, ch. 730, §§ 1, 4, pp. 1995-1996.) More
importantly, the urgency clause focuses on the issues,
of tax exemptions for hospitals, the urgent need for
hospital construction and expansion, and the ways of
financing that construction and expansion for
nonprofit Aospitals: 1t is in this context-a context
fundamentally implicated by a hospital earning above
the 10 percent figure in section 214(a)(1)-that the
Legisiature declares “ [ilt has never been the
intention of the Legislature that the preperty of
nonprofit .. bhospital .. organizations otherwise

‘qualifying for the welfare exemption should be
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denied exemption if the income from the actual
operation of the property for the exempt activity be-
devoted to the purposes of debt retirement, expansion
of plant and facilities or reserve for operating
contingencies, ...” (Stats. 1933, ch. 730, § 4, p.
1996,) In a related vein, the reference in the urgency
clause. to section 214(a)(3) concerns the issue of how
the use of income from exempted property affects
welfare exemption eligibility; this issue is also
fundamentally implicated in the context of a
nonprofit hospital earning a surphis revenus greater
than 10 percent.

County contends the section- 214 (a)(1) proviso is
rendered meaningless if interpreted to allow a
nonprofit hospital that earns more than 10 percent the
welfare exemption; under such an interpretation,
County maintains, it makes no difference whether a

nonprofit hospital earns below or above the 10 -
percent figure-the exemption can be claimed in either -

instance.

We think the 10 percent figure in section 214(a)(1) is
meaningful even if nonprofit hospitals that earn over
that figure can still qualify for the welfare exemption.
The 10 percent-figure provides a clear guideline by
which nonprofit hospitals can engage in sound
financial practices to further the exempt activity
without jecpardizing their tax exempt status,
assuming they otherwise qualify for the welfare
exemption. The proviso in section *¥*225 214(a)(1)
recognizes the complex financial and functional
realities of the modern hospital operation, an
operation that ofien requires deliberately designed
surplus revenues to ensure adequate levels of service
and resources. (See Sutter Hospital v. Cityy of
Sacramento, supra, 39 Cal.2d at pp. 36, 39-40; see
also St. Francis Hosp. v. City-& County of S. F.
(1955) 137 Cal.App.2d 321, 323-326 [290-P.2d 275];
Cedars of Lebanon Hosp. v. County of L. A. (1950)
35 Cal2d 729, 735- 736 [221 P.2d 31, 15 A.L.R.2d
10451.)

The modern hospital is an extremely complex entity-
essentially, it is a minicity. (See Cedars ¢f Lebanen
Hosp. v. County of L. A., supra, 35 Cal.2d at pp. 735-

745.) A modern hospital generates significant

revenue but spends considerable amounts for labor,
equipment, facilities and capital outlay; large and
complex annual budgets are commonplace in this
setting. (See St. Francis Hosp. v. City & County of S.
F., supra, 137 Cal.App.2d at p. 325.) And in this
setting, a surplus might be accidental rather than
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designed; or a particular surplus might be designed

_but the fate of fortuity intervenes and the budget

forecasters have sleepless nights. (fbid.)

Recall, section 214 was amended in light of the
Sutter Hospital court's request for legislative
intervention after the court acknowledged that its
holding made it difficult for modern hospitals to
operate in a financially sound manner to reduce
indebtedness and expand their facilities. In that case,
the nonprofit hospital purposely earned surplus
revenue to retire its debt and expand its facilities. (39
Cal.2d at pp. 36, 40.) Accordingly, § 214(a)}{1)

-provides a clear guideline by which nonprofit

hospitals can deliberately design surplus revenues
and not risk losing their tax exempt status (provided
the other conditions of section 214 are satisfied and
the revenues are used for proper purposes).

The very compléxity just described and recognized in
the cited cases runs counter to an interpretation that
an earned surplus revenue above 10 percent
automatically disqualifies a nonprofit hospital from -
the welfare exemption. To say, as County does with

_its interpretation of automatic ineligibility, that a

nonprofit hospital which earned 10 percent is eligible
for the exemption while the nonprofit hospital which
earned 10.01 percent is automatically excluded from
it, is to say that these complex realities are irrelevant.

Rather, the nonprofit hospital earning over 10 percent
is outside the clear guideline offered by section .
214(a)(1) end thereby subject to an increased scratiny
by tax authorities and an increased burden in showing
it is not organized or operated for profit. Such a
nonprofit hospital is no'longer “ deemed” to meet the
condition of section 214{a)(1). In short, the proviso
of *226 section 214(a)(1) provides no protectien for
the nonprofit hospital earning over 10 percent; that
hospital must prove it is not organized or operated for

" profit under the general rule of section 214(a)1).

Contrary to County's argument, therefore, the section
214(2)(1) 10 percent proviso is meaningful even if
not construed as a point of automatic disqualification.

County also relies on a 1954 opinion of the Attorney
General and a 1967 opinion from the First District.
The Attorney General's opinion considered whether
the 1953. amendments to subdivisions (2){1) and
{(a)(3) of section 214 were valid and effective in a
general  sense.  (Welfare  Exemptions, 23
Ops.Cal.Atty.Gen. 136 (1954).) In passing, the
Attorney General noted that “ [t)he Legislature might
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well determine that hospitals as distinguished from
other organizations entitled to the welfare exemption
usually operate on a schedule of rates more
comparabie to a schedule of rates by a commercial
organization and therefore their net earnings should
be restricted in order for them to have the benefit of
the welfare exemption (see Sutter Hospital case pp.
39-40).” (/4 at p. 139.) The First District opinion-
San Francisco Boys' Club, Inc. v. County aof
Mendocino (1967) 254 Cal.App.2d 548 [62 Cal Rptr.
204]-involved profitmaking logging operations on
land owned by and used for a nonprofit, charitable
club for boys. Referring to the section 214(a)(1)
proviso at issue here, the court noted that * the

- Legislature amended section 214 to permit nonprofit
hospitais to have excess operating revenues in a sum
equivalent to 10 percent of operating expenses.”
(254 Cal.App.2d at p. 557.)

_ Apainst the Attorney General's passing reference of
1954 and the First District's dicta of 1967 stands an
Attorney General opinion from 1988 on the identical
issue in this case. (Welfare Exemption Qualification,
71 Ops.Cal.Atty.Gen. 106 (1988).) In fact, it was’
~ County that requested this 1988 opinion. In that
opinion, the Attorney General concluded that “ [a]
non-profit hospital which had earned surplus revenue
in excess of ten percent during the preceding fiscal
year might still qualify for the ‘welfare exemption'
from taxation under section 214 of the Revenue and
Taxation Code.” (Jd at p. 107.) Although it was not
used as pivotal support, the 1954 Attorney General
opinion was cited twice in the 1988 opinion, (/4 at p.
112,) ™ .

FN4 County also relies on cryptic passages
in certain letters written in 1953 to then
Governor Earl Warren. These letters were
from the attorney for the California Hospital
Association, which sponsored A.B. 1023,
and from the Attorney General. In deciding
whether to sign A.B. 1023 amending
subdivisions (a)(1) and (a)(3), Govemor
Warren requested the views of these two
entities. These unpublished end informal
expressions to the Governor-especially the
letter from the hospital association attorney-
are not the type of extrinsic aids that courts
can meaningfully use in discerning
legislative intent. (See 58 Cal.Jur.3d,
Statutes, §§ 160-172, pp. 558-582.)

The First District's opinion in Sen Francisco Bays'
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Club concerned an issue relating to a charitable social
organization rather than a hospital. For %227 that
reason, the analysis there is not germane to the
hospital-specific provision before us. (6, 1d)
Although opinions of the Attorney General, while not
binding, are entitled to great weight (Napa Valley
Educators’ Assn. v. Napa Valley Unified School Dist.
(1987) 194 Cal.App.3d 243, 251 [239 Cal.Rptr. 395];
Henderson v. Board of Education (1978) 78
Cal.App.3d 875, 883 [144 Cal.Rptr, 568]), it is
unclear how to apply this principle to the two
published Attormey General opinions noted above.
This principle applies because the Legislature is

- presumed to know of the Attorney General's formal

interpretation of the statute. (fhid) But the two
Attorney General opinions seem to be at odds. And
while the. 1954 opinion is & contemporaneous
construction of long duration, the 1988 opinion
involves the identical issue in this case and the
Legisiature amended section 214(a)(1)
nonsubstantively about one and one- half years afier
the 1988 opinion was published. (Welfare Exemption
Qualification, supra, 71 Ops.Cal Atty.Gen. 106;
Stats. 1989, ch. 1292, § 1.) So we returz, as we must,
to the words used by the Legislature in the statute and
in the urgency clanse's declaration of intent.

Thet return also provides the answer to County's final
argument. County argues that its interpretation of the
10 percent figure in section 214 as a point of
automatic ineligibility is supported by the language in
section 214{a)(1) that gualifies the terms “ operating
revenues” and “ operating expenses.” Under section
214{a)(1), pgifis, endowments and grants-in-aid are
excluded from *“ operating revenues”  while
depreciation based on cost of replacement and

- amortization of and interest on, indebtedness are

included in * operating expenses.” Basically, County
argues that the Legislature has provided certain
financial advantages for facility improvement, debt
retirement and nonoperating revenues in section
214(a)(1), thereby intending to place a cap on what
nonprofit hospitals can earmn for welfare exemption
eligibility.

The problem with this argument is that it is difficult
to define automatic ineligibility in a more reundabout
way than that suggested by County's interpretation. If
the section 214(a)(1) provise accounts favorably to
nonprofit hospitals for all- of the uses of net earnings
that do not defeat welfare exemption eligibility, why

" did the Legislamre include that double negative? In
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such e situation, the proviso would be tailor-made for
dispensing with the double negative because the
statute has the sound financial management practices
and the allowed uses for net earnings builf into it. But
the section 214(a)(1) proviso, by its terms, applies
only to the nonprofit hospital whose operating
revenues have nor exceeded 10 percent of operating
expenses; in that situation, the provise deems the
nonprofit hospital in compliance with section
214(a)(1). The proviso, by its terms, does net cover
the nonprofit *228 hospital which has earned over 10
percent; in that situation, the nonprofit hospital must
show it is not organized or operated for profit. And
the Legislature stated in the urgency clause that it hag
never been the Legislature's intent * that the property
of nonprofit ... hospital ... orgenizations otberwise
gualifying for the welfare exemption should be
denied exemption if the income from the actual
operation of the property for the exempt activity be
devoted to the purposes of debt refirement, expansion
of plant and facilities or reserve for operating
contingencies ....”

Nor does our construction of section 214(a)(1) violate
the rule of strict construction by extending the tax
exemption allowed beyond the plain meaning of the
language employed. (Peninsula Coveriant Church v.
County of San Mateo, supra, 94 Cal.App.3d at p.
392.) If we have attempted to do anything in this
opinion, we have attempted to adhere to the plain

meaning of the language employed in section
2140a)(1). .

For all of these reasons, we conciude that 2 nonprofit
hospital that earned surplus revenue in excess of 10
percent during the relevant fiscal year can still
qualify for the “ welfare exemption” from taxation
under section 214. s

FN5 Our opinion and conclusion are limited
to this single question of law. Accordingly,
we express no views on whether Rideout
actually was or was not organized or
operated for profit or whether Rideout can
obtain the welfare exemption for the specific
years in question, aside from concluding that

_earnings in excess of 10 percent do not
automatically disqualify Rideout from the

exemption,
Disposition

The judgment is affirmed. Each party to bear its own
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costs on appeal.

Sparks, Acting P. J., and Nicholson, J., concurred.

A petition for a rehearing was denied August 17,
1992, #*229

Cal.App.3.Dist.

Rideout Hospital Foundation, Inc. v. County of Yuba
8 Cal.App.4th 214, 10 Cal.Rptr.2d 141
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" Vallejos v. California Highway Patrol
Cal.App.2.Dist.
FRANK VALLEIOS, Plaintiff and Appel]ant
v,
CALIFORNIA HIGHWAY PATROL, Defendant
and Respondent.
ROBERT E, FIELD, Plaintiff and Appellant, '
¥.
THE STATE OF CALIFORNIA, Defendant and
Respondent.
JEFFREY ADRIAN VILLAGRAN, Plaintiff and
Appellant,
v.
THE STATE OF CALIFORNIA, Defendant and
Respondent.
Civ. No. 53205, Civ. No. 53243, Civ. No. 53265.

Court of Appeal, Second District, Division 3, ‘
California.
Feb. 26, 1979.

SUMMARY

In actions seeking reimbursement from the State of
Califormia and the California Highway Patrol for
allegedly illepal charges made for copies of traffic
. accident reports and an injunction sageinst such
practice, the trdal court sustained defendanis'
demurrers without leave-to amend on the ground that
the accident reports were not public records within
the meaning of Gov. Code, § 6257, which limits the
amount that may be charged for copies of such
records. No request for leave to amend was made by
any of the parties and the actions were forthwith
ordered dismissed. (Superior Court of Los Angeles
County, Nos. CA 000399, CA 000419, C 189860,
George M. Dell, Judge.)

The Court of Appeal reversed the orders of dismissal
and remanded the causes with instructions for the
trial court to sustain the demuwrrers with leave to
amend, The court held that the accident reports were
public records, but it further held that the complaints
_failed to state causes of action in that plaintiffs had
failed to allege their status, under Gov. Code, §
6254, subd. (f), and Veh. Code, § 20012, as persons
entitied to copies of such otherwise confidential
records. (Opinion by Allport, 1., with Potter, Acting P
1., and Cobey, 1., concurring.}
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HEADNOTES

Classified to California Digest of Official Reports

(1) Records and Recording Laws § 12-Inspection of
Public Records-- Confidential Records-—-Copies--
Charges.

In actions seeking reimbursement from the State of
California and the California Highway Patrol for
allegedly illegal charges made for copies of traffic
accident reports and an injunction against such
practice, the frial court properly sustained defendants’
demurrers, where, though the reports were public
records within the meaning of Gov. Code, § 6252,
subd. (d), and thus subject to the limitation of Gov.
Code, § 6257, as to charges for copies, the
complaints failed to allege that plaintiffs were
persons entitled, under Gov. Code, § 6254, subd. (f),
and Veh. Code, § ~ 20012, to such otherwise
confidential information. However, the court should
have granted plaintiffs leave to amend to allege such
entitlement if the facts permitted.

[See Cal.Jur.3d, Records and Recording Laws, § §;
Am.Jur.2d, Records and Recording Laws, § 12 et
seq.]

COUNSEL

Laufer & Roberts, Kenneth P. Roberts, Merritt L.
Weisinger and Weisinger & Frederick for Plaintiffs
and Appellants.

Evelle J. Younger, Attorney General, L. Stephen
Porter, Aspistant Attorney General, and Henry G.
Ullerich, Deputy Attorney General, for Defendants
and Respondents.

ALLPORT, J.

Frank Vallejos, Jeffrey Adrian Villagran and Robert
E. Field appeal from orders of dismissal of their
actions for restitution, accounting and injunctive
relief following sustaining of general demurrers. At
the request of defendants the three matiers were
consolidated for briefing, oral argument and decision
by this court. The gravamen of the actions is that,
during the wear 1976, defendants made illegal
charges for copies of traffic accident reports in
violation of Government Code section *783 6257,
™! for which reimbursement is sought and against
which practice an injunction is -requested. The
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Vallejos and Field actions are brought as class
actions.

FN! Prior to its amendment effective
January 1, 1977, section 6257 provided: “A
request for a copy of an identifiable public
record or information produced therefrom,
or a certified copy of such record, shall be
accompanied by payment of a reasonable fee
or deposit established by the state or local
agency, provided such fee shall not exceed
ten cents (30.10) per page or the prescribed
statutory fee, where applicable.”

The reporter's transcript discloses that the three
.demurrers were heard on November 9, 1977, and
each was sustained without leave to amend on the
ground tbat the accident reports were not public
records within the meaning of section 6257. No
request for leave 1o armend was made by any of the
parties and the actions were forthwith ordered
dismissed. '

The Issue

{1)Bearing in mind that our function on appeal in
these cases is to review the validity of the ruling and
not necessarily the reason therefor Gonzaies v. State
of California (1977) 68 Cal App.3d 621, 627 [137
CalRptr. 681); Rupp v. Kahn (1966) 246 Cal.App.2d
188, 192, fn. 1 [55 Cal.Rptr. 108]), we proceed to
consideration- of whether written traffic accident
reports prepared and retained by the California
Highway Patrol during the year 1976 were
“identifiable public record(s]" for which reProduction
costs were limited to 10 cents per page. ™ We deem
this to be the threshold, if not the only, issue before
us. It was so considered by the court below and it has-
been so treated by all parties in their presentations on
appeal. For reasons to follow we conciude these
reports were “identifiable public records” and will
therefore reverse,

FN2 Section 6257 was amended effective
January 1, 1977, to read as follows: "A
request for a copy of an identifiable public
record or information produced therefrom,
or a certified copy of such record, shall be
accompanied by payment of a fee or deposit
to the state or local agency, provided such
fee shall not exceed the actual cost of

Page 2

providing the copy, or the prescribed
‘statutory fee, if any, whichever is less,”

Discussion

In 1968 the California Public Records Act,
Government Code section 6250 et seq., section 6252
subdivision (d) defined public records to inciude “any
writing containing information relating to the conduct
of the public's business prepared, owned, used, or
retained by any state or local agency regardless. of
physical form or characteristics.” In Cogk v. Craig
(1976) 55 CalApp.3d 773 [127 CalRptr. 712],
citizens sought copies of the *784 rules and
regulations of the department governing the
investigation and disposition of complaints of police
misconduct. In holding the material requested to be
public records this court said, at pages 781-782:

© “The California Pu’blic Records Act

“The PRA begins with 2 broad statement of intent: In
enacting this chapter, the Legislature, mindful of the
right of individuals to privacy, finds and declares that
access to information concerning the conduct of the
people's business is & fundamental and necessary
right of every person in this state.' (§ 6250.)

“Like the federal Freedom of Information Act,
section 552 et seq. of 5 United States Code, upen
which it was modeled (see Rlack Panther Party v.
Kehoe (1974) 42 Cal. App.3d 645, 652 [117 Cal Rptr.
106]), the general policy of the -PRA favors
disciosure. Support for a refusal to disclose
information 'must be found, if at all, among the
specific exceptions to the pgeneral policy that are
enumerated in the Act' (State of California ex rel.
Division of Industrial Safety v. Superior Court (1974)
43 Cal.App.3d 778, 783 [117 Cal.Rptr. 726].) To this

.end, subdivision (d) of section 6252 states that ™

[pJublic records” includes any writing contdining
information relating to the conduct of the public's
business prepared, owned, used, or retained by any
state or local agency regerdless of physical form or
characteristics,” The word ‘writing' is itself defined
comprehensively in subdivision (¢) of section 6252:
'(e) "Writing"* means handwriting, typewriting,
printing, photostating, photographing, and every
other - means of recording upon any form of
communication or representation, including letters,
words, pictures, sounds, or symbols, or combination
thereof, and all papers, maps, mapnetic or paper
tapes, photographic films and prints, magnetic or
punched cards, discs, drums, and other documents.'
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“Defendants claim that nowhere in the PRA is the
term ‘public records' defined, and that subdivision (d)
of section 6252 is.merely a statement of certain
intlusions within the term and not its definition.
Accordingly defendants urge a narrow meaning to the
term, based upon cases interpreting it as used in other

statutes. {See People v. Olson {1965) 232 Cal.App.2d .

480, 486 [42 Cal.Rptr. 760]; Nichols v. United States
(DXan. 1971) 325 F.Supp. 130, affd. on other
grounds (10th Cir.) 460 F2d 671, cert. den. {1972)
409 U.S. 966 [34 L.Ed.2d 232, 93 3.Ct. 268])
Without quibbling over whether or not subdivision
(d) of section 6252 is a 'definition’ of the term 'public
records, the expression ‘any writing *785 containing
information relating to the conduct of the public's
business prepared, owned, used, or retained by any
state or local agency regardless of physical form or
characteristics' is sufficiently broad to include the
material sought by the plaintiffs. The breadth of the
term 'public records' is further shown by certain
exceptions in section 6254, such as subdivisions (&)
exempting '[p)relimunary drafts ... which are not
retained by the public agency in the ordinary course
of business, provided that the public interest in
withholding such records clearly outweighs the
public interest in disclosure; ...' (g) exempting test
guestions for examination, and (j) exempting
'[Jibrary and museum materials made or acquired
and presented solely for reference or exhibition
purposes.'

“We therefore conclude that the scope of the term
‘oublic records' as used in subdivision (d) of section
6252 does not depend upon the scope of the term as
used elsewhere; defendants cases interpreting it are
thus inapplicable.” {Fn. omitted.)

Relying upon the rationale of Cook we are persuaded
to hold that the traffic accident reports sought in the
instant case are likewise public records within the
meaning of the act, The language of section 6252
subdivision (d) is “sufficiently broad™ to include
these .reports within its definition as “containing
information relating to the conduct of the public's
business prepared ... by 2 state agency.” “The filing
of a document imports that it is thereby placed in the
custedy of a public official to be preserved by him
for public use. Because for a season-its value is best
conserved by maintaining its confidential character
by excluding public gaze, it becomes no less a public
recerd. (People v. Tomalty, 14 Cal.App. 224, 232
[111 P. 513]; Cox v. Tyrone Power Enterprises, Inc.,
49 Cal.App.2d 383, 395 [121 P24 829].) (People v.
Pearson (1952) 111 Cal.App.2d 9, 30 [244 P.2d 35])

Page 3

The staie does not seriously contend to the contrary,
arguing strenuously however that the reports are
exempt from disclosure under section - 6254
subdivisions (f) and (k) as being investigatory records
compiled by a state agency. In Cock v. Craig, supra.,
55 Cal.App.3d 773, at pages 782-783, this court
sugpested such approach, saying: “Defendants'
justification for refusing to disclose that which was
sought herein must be found, if at all, in the
exemnptions for particular records set out in section
6254, the 'islands of privacy upon the broad seas of
enforced disclosure.' (Black Panther Party v. Kehoe,
supra., 42 Cal.App.3d [645] at p. 653 {117 Cal Rptr.
106).) *786

“Section 6254 provides in part: 'Except as provided
in Section 6254.7, nothing in this chapter shall be
construed to require disclosure of records that are:

il

...........

“(f) Records of complaints to or investigations
conducted by, or records of intelligence information
or security procedures of, the office of the Attorney
General and the Department of Justice, and any state
or local police agency, or any such investigatory or
security files compiled by any other state or local
agency for correctional, law enforcement or licensing
purpases; '

*'(k) Records the disclosure of which is exempted or
prohibited pursuant to provisions of federal or state
law, including, but nct limited to, provisions of the
Evidence Code relating to privilege.' (Italics added.)”
(Fn. omitted.) ™ While it is true these reports are
deemed confidential by Vehicle Code section 20012
and perhaps privileged under Evidence Code section
1040; for reasons to follow they may not be exempt
from disclosure in these cases, While the general
public is denied access: to thig information such is not
true with respect to parties involved in the incident or
others who have a proper interest in the subject
matter. For example, subdivision (f) of Government
Code section 6254 provides in part that: “except that
local police apencies shall disclose the names and
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addresses of persons involved in, or witnesses other
than confidential informants to, the incident, the
description of any property involved, the date, time,
and locaticn of the incident, all diagrams, statements
of the parties involved in the incident, the staterments
of all witnesses, other than confidential informants, to
the persons involved in an incident, or an authorized
representative thereof, an insurance carrier against
which a ¢laim has been or might be made, ...” *787

FN3 Subsection (2) of subdivision (b) of
section 1040 of the Evidence Code provides:
“(b) A public entity has a privilege to refuse
to disclose official information, and to
prevent another from disclosing such
information, if the privilege ig claimed by a
person authorized by the public entity to do
so and: elip; [ ] (2) Disclosure of the
information is against the public interest
because there is a necessity for preserving

the confidentiality of the information that -

outweighs the necessity for disclosure in the
interest of justice; but no privilege may be
claimed under this paragraph if any person
authorized to do so has consented that the
information be disclosed in the proceeding.
In determining whether disclosure of the
information is against the public interest, the
interest of the public entity as a party in the
outcome of the proceeding may not be
considered.” '

Vehicle Code section 20012 renders the reports
confidential, “except that the Department of the
Califormia Highway Patro] or the law enforcement
agency to whom the accident was reported shall
disclose the entire contents of the reports, including,
but not limited to, the names and addresses of
persons involved in, or witnesses to, an accident, the
registration numbers and descriptions of vehicles
invalved, the date, time and location of an accident,
all dingrams, statements of the drivers involved in the
accident and the statements of all wimesses, to any
© person who may have 2 proper interest therein,
including, but not limited to, the driver or drivers
mvolved, or the legal guardian thereof, the parent of a
minor driver, the authorized represenmtative of a
driver, or to any person injured therein, the owners of
vehicles or property damaged thereby, persons who
may incur civil liebility, including liability based
upon a breach of warranty erising out of the accident,
and any attorney who declares under penalty of
perjury that he represents any of the above persons.”
Thus there exists an obvious exception to the
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exemption granted by section 6254,

Furthermore, the burden of establishing an exemption
is upon the public agency. (§ 6255.) If for some
reason not apparent to us, the department did in fact
consider the instant reports td be exempt under the
act, or otherwise not to be made public, the burden
was upon it to so demonstrate before preparing and
delivering copies, If no claim of confidentiality or
exemption from disclosure was then and there
asserted it is deemed waived. (Cf Black Panther
Party v. Kehoe (1974) 42 Cal.App.3d 645, 656 [117
Cel.Rptr. 106].)

The question remains-are the plaintiffs in the instant
actions “interested or proper pariies” within the
statutory exceptions. Presumably so but the
complaints fail to allege their status in these respects
and for that reason do fail to state a cause of action,
Under the circumstances it is appropriate to give
plaintiffs an opportunity to amend their complaints in
accordance with the views expressed herein in th
event the facts so permit. .

Assuming arpnendo that the reports come within the
purview of section 6257, the state would have us
sustain the demurrers on a number of other grounds
not considered below. 1t {s argued that the demurrers
were properly sustainable on theories of
governmental immunity, lack of payment under
protest, as being improper class actions, ‘as lacking
compliance with claim statutes and that no cause for
refund of money has been stated. It is also argued that
the Villagran complaint failed to state 2 *788 cause
of action under Civil Code section 3369. While it
may be true that our function on appeal is to review
the validity of the ruling below, not the reasons

~ therefor, we do not perceive our function to include

an ab initio consideration of all of the grounds of the
demurrer not heretofore considered below. It does not
go so far as to render this court a law and motion
department of the superior court. In view of our
determination to allow time to amend, the propricty
of the remaining grounds of demurrer can be
considered in due course.

The order of dismissal in each case is reversed and

the causes remanded with instructions for the court
below to sustain the demurrers with leave to amend.

Potter, Acting P. J., and Cobey, J., concurred.
Petitions for & rehearing were denied March 20,
1979, and respondents' petitions for a hearing by the
Supreme Court were denied May 10, 1979. *789
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C

Fagan v. Superior Court
Cal.App. 1 Dist.,2003.

Court of Appeal, First District, Division 1, California.
Alex FAGAN, Ir., et al,, Petitioners,
v.
The SUPERIOR COURT of San Francisco County,
Respondent;
The People, Real Parties in Interest.
No. A102525.

 Aug. 22,2003,

Background: Police officers, who were indicted for
felony assault and battery, filed motion for protective
order, seeking to prevenmt district attorney from
disclosing urinalysis test results obtained from
confidential peace officer persomnel files. The
Superiot Court, City and County of San Francisco,
Nos. 2096549, 188728-01, 2096547, 188728-03,
2096548, 188728-02,Ksenia Tsenin, I,
motion and dissolved -interim proiective order.
Officers filed petition for writ of mandate.

Holdings: The Court of Appeal, Stein, J., held that:

(1) inherent discretion to resolve issue reparding
confidentiality of test results would be exercised even
though indictment was dismissed;

{2) state Public Records Act did not permit disclosure
of test results;

(3) fact that officers’ conduct  giving rise to
indictment occurred when officers were off duty did
not preclude application of exception to
confidentiality of peace officers personnel records
when there are investigations or proceedings
concerning conduct of police officers by grand jury
or district attorney's office;

(4) district attomey has ability to review confidential
peace officer personnel files without giving notice to
involved efficers when investigating police
misconduct; and :

(§) district attorney is statutorily required to maintain
non-public nature of peace officer personnel files

denied

absent judicial review of relevance of information to
criminal or civil action,

Peremptory writ of mandate issued.
West Headnotes

[1] Mandamus 250 €=16(1)

250 Mandamus
2501 Nature and Grounds in General
250k16 Mandamus Ineffectual or Not
Beneficial

250k16(1) k. In General. Most Cited Cases

In deciding whether to grant police officers' petifion
for writ of mandate requiring trial court to keep
officers' urinalysis results sealed and confidential,
Court of Appeal would exercise its inherent
discretion to resolve issue of whether urinalysis
results, which were obtained during internal affairs
investipation and which were obtained from
personnel files by district attomey regarding
indictment of officers for felony assault and battery,
would remain confidential, even though dismissal of
indictment during pendency of officers' mandate
proceedings normally would bave rendered matter
moot, since action involved matter of continuing
public interest, and issue was likely to recur. West's
Ann.Cal.Evid.Code § 1043; West's Ann.Cal Penal
Code § B832.7(a) (2002).

[2] Mandamus 250 €172

250 Mandamus
250111 Jurisdiction, Proceedings, and Relief

250k172 k. Scope of Inguiry and Powers of
Court, Most Cited Cases
In deciding petition for writ of mandate that was
brought by police officers who were indicted for
felony assault and battery and that sought to keep
confidential officers' urinalysis reports, which were
obtained by district attorney from confidential peace
officer personnel files, Court of Appeal would review
de novo question of law conceming scope of district
attorney's siatutory authority to review and disclose
information contained in such files. West's
Ann.Cal.Penal Code § 832.7(a) (2002).

3] Criminal Law 110 €1148
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110 Criminal Law
110XXTV Review ,
110XXTV(N) Discretion of Lower Court

110k1148 k. Preliminary Proceedings. Most
Cited Cases

Trial court's decision concerning dlscovcrabxhty of

material in police personnel files is ordinarily -

reviewable under abuse-of-discretion
West's Ann.Cal.Evid.Code § 1043;
Ann.Cal.Penal-Code § 832.7(a) (2002).

standard.
West's

14] Criminal Law 110 €=2627.5(3)

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k627.5 Discovery Prior to and Incident
to Trial A

110k627.5(3) k. Prosecution's Right to
Disclosure. Most Cited Cases

Criminal Law 110 @627.6(6)

110 Criminal Law
110X Trnal '
110XX(A) Preliminary Proceedings
110k627.5 Discovery Prior to and Incident
to Trial .
110k627.6 Information
~ Disclosure of

or Things,
110k627.6(6) k. Records. Most Cited
Cages
Prosecutor must comply with Evidence Code section
governing discovery or disclosure of peace officer
personnel records to obtain discovery of former
police officer's personnel file when prosecuting that
person for crime committed post-retirement. West's
Amn.Cal.Evid.Code § 1043,

15] Criminal Law 110 €=2627.5(3)

110 Criminal Law
110X Trial
110XX(A) Preliminary Proceedings
110k627.5 Discovery Prior to and Incident
to Trial .
110k627.5(3) k. Prosecution's Right to
Disclosure. Most Cited Cases

Criminal Law 110 €=627.8(3)

110 Criminal Law
\ 110}_0( Trial

Page 2

110XX(A) Preliminary Proceedings
. 110k627.5 Discovery Prior to and Incident
to Trial
110k627.8  Proceedings

to  Obtain

Disclosure

110k627.8(3) k. Application, Motion
or Request; Affidavits. Most Cited Cases

Criminal Law 110 €=627.8(5)

110 Criminal Law
110XX Trial _
110XX(A) Preliminary Proceedings
110k627.5 Discovery Prior to and Incident
to Trial

110k627.8 Obtain

Proceedings to
Disclosure

110k627.8(5) k. Hearing; Exclsmg
Exiraneous Matter; Review. Most Cited Cases
Discovery of information from confidential peace
officer personnel files obtained 'by defendant in
criminal actiocn may npt be provided to prosecutor
absent separate motion and hearing; nor may it be
used outside proceeding in which discovery was

ordered. West's Ann.Cal.Evid.Code § 1043.
[6] Criminal Law 110 €627.6(6)

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k627.5 Discovery Prior to and Incident
to Trial
110k627.6  Information
Disclosure of
110k627.6(6) k. Records. Most Cited

or Things,

Cases

Police officer's privilege concerning contents of
personnel file is conditional or limited because
officer canmot prevent disclosure of his or her
personnel records or information contained in those
records simply because he or she does not desire
disclosure. West's Ann.Cal.Evid.Code § 1043;
West's Ann,Cal.Penal Code § 832.7(a) (2002).

[7] Action 13 €3

13 Action
_ 131 Grounds and Condifions Precedent
13k3 k. Statutory Rights of Action. Most Cited
Cases
Violation of statute generally making peace officer's
persomne! records confidential does not give rise to
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private cause of action for damages. West's
Ann.Cal.Penal Code § 832.7(a) (2002).

[8] Records 326 €~758

326 Records
32611 Public Access
326I(B) General Stamatory  Disclosure
Requirernents ‘
326k53 Matters Subject to Disclosure;
Exemptions )
326k58 k Personal Privacy
Considerations in General; Personnel Matters. Most
Cited Cases
State Public Records Act did not permit disclosure of
police officers' urinalysis test results, which were
obtained as part of administrative investigation and
which were placed in officers' confidential peace
officer personnel files, since results were contained in
police investigative files and district attorney's files
relating to indictment of officers for felony assault
and battery, West's Ann.Cal.Gov.Code § § 3303,
6254(f); West's Ann.Cal.Penal Code § B832.8;  §
§32.7(a) (2002).
See 5 Witkin & Epstein, Cal. Criminal Law (3d ed
2000) Criminal Trial, § 51 et seq., 8§ Within,
Summary of Cal. Law (9th ed. 1988) Constitutional
Law, § 774, 2 Witkin, Cal. Evidence {4th ed. 2000)
Witnesses, § § 292, 294.
[9] Records 326 €58

326 Records
32611 Public Access
326I0(B) General
Requirements

326k53 Matters

Exemptions
326k58 k.
Considerations in General;

Cited Cases

Statutory  Disclosure
Subject to Disclosure;
Personal Privacy

Personnel Matters. Most

Records 326 €260

326 Records
32611 Public Access
326I(B) General Statutory  Disclosure
Requirements
326k53 Matters Subject to Disclosure;
Exemptions

326k60 k. Investigatory ‘or Law
Enforcement Records. Most Cited Cases
Fact that police officers' conduct giving rise to
indictment for felony assault and battery occurred

Page 3
7645, 2003 Daily Journal
i:

when officers were off duty did not preclude
application of exception to confidentiality of peace
officers personnel records when there are
investigations or proceedings concerning conduct of
police officers by grand jury, district attorney's office,
or Atiorney General's Office; officers were employed
a8 police officers at time of incident, and, despite
being off duty, officers were nonetheless police
officers and under duty to protect the public. West's
Ann.Cal.Penal Code § § 830.1, 830.2, § 832.7(a)
(2002).

[10] District and Prosecuting Attorneys 131 g

131 District and Prosecuting Attorneys

131k8 k. Powers and Proceedings m General.
Most Cited Cases ,
District attorney has ability to review confidential
peace officer personnel files without giving notice to
involved officers when investigating police
misconduct. West's Ann.Cal.Penal Code § 832.7(a)
(2002).

[11] Statutes 361 ©—219(5)

361 Statutes
361VI Constructionand Operation
361VI(A) General Rules of Construction
361k213 Extrinsic. Aids to Construction
361k219 Executive Construction

361k219(5) k. - Particular Officers,

Construction By, Most Cited Cases

Opinions of the Attorney General, while not binding,

are entitled to great weight when interpreting statutes.

[12] Statutes 361 ©=219(5)

361 Statutes

361VI Construction and Operation
361VI(A) General Rules of Construction
361k213 Extrinsic Aids to Construction
361k219 Executive Construction
361k219(5) k. Particular Officers,
Construction By. Most Cited Cases ’
In absence of controlling authority, opinions of
Attorney General concemning interpretations of
statute are persuasive since legislature is presumed to
be cognizant of that construction of statute and, if it
were a misstafement of legislative intent, some
corrective measure would have been adopted.

[13] District and Prosecuting Attorneys 131 =g
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131 District and Prosecuting Attorneys

131k8 k. Powers and Proceedings in General.
Most Cited Cases
While district attorney may review peace officer
personnel file without giving notice to involved
officer when investigating police misconduct, district
attorney is statutorily required to maintain non-public
nature of files absent judicial review of relevance of
information to criminal or civil action. West's
Ann.CalEvid.Cede § 1043; Woest's Ann.Cal Penal
Code § 832.7(a) (2002).

**241.  *609 James P. Collins, Glendale, for
Petitioner Alex Fagan, Jr,
Freya A. Home, San Francisco, for Petitioner
Matthew Tonsing. .
Mark Nicco, San Francisco, for Petitioner David Lee.
No appearance for Respondent.
Bill Lockyer, Attorney General, Robert R. Anderson,
Chief Assistant Attorney General, Gerald A. Engler,
Senior Assistant Attorney General, Eric D. Share,
Catherine A. McBrien, Deputy Attorneys General,
for Real Party in Interest The People.
Terence Hallinan, San Francisco District Attomey,
David Merin, Michon Martin and Laura Zunino,
Assistant District Attorneys, for Real Party in Interest
The People.
Steinhart & Falconer LLP, Roger R. Myers, Rachel
E. Matteo-Boehm, San Francisco, for Real Party in
Interest Media Intervenors.
*610 STEIN, J.
By petition for writ of mandate, Alex Fagan Jr,
Matthew Tonsing and David Lee challenge an order
of the San Francisco Superior Court denying their
motion to maintain under seal the results of urinalysis
tests. The urinalysis results are contained in
petitioners' confidential peace officer perscnnel files
(Pen.Code, § 832.8),™' but were obtained by the San
Francisco District Atiorney pursuant to section 832.7,
subdivision (a), Petitioners contend that the district
attorney was not authorized to obtain the results and,
even if the district attorney was so authorized, the
information obtained may not be used or disclosed in
criminal  proceedings, or otherwise publicly
disseminated, absent further judicial review. The
superior court, on petitioner's motion, issued an
interim  protective  order  precluding
dissemination of the urinalysis results.  Afier the
superior court denied petitioners' motion, it dissoived
its interim protective order. This petition followed.
We stayed the superior**242 court's order unsealing
the urinalysis results, thereby remstatmg that court's
interim protective order.

public

Page 4

FN1. Further statutory references
otherwise noted are to this Code.

not

We hold that although the district attorney properly
obtained the results of petitioners' urinalysis tests
under the provisions of section 832.7, subdivision (a),
those results may mnot be publicly disclosed or
disseminated absent compliance with Evidence Code
section 1043, et seq., including a judicial
determination of their admissibility (Evid.Code, §
350), relevancy (Evid.Code, § 1043, subd.(b)(3);
City of Santa Cruz v. Municipal Court (1989) 49
Cal.3d 74, 80, fn. 2, 260 CalRptr. 520, 776 P.2d
222}, and the need for a protective order (Evid.Code,
§ 1045, subd, (d)).

BACKGROUND

In the early morning hours of Novernber 20, 2002,
petitioners, off-duty San Francisco police officers,
were detained following a street fight. They were
ordered to provide urine samples to the San Francisco
Police Department's Management Contro] Division
E;ersuant to Police Department General Qrder 2.02.

The urinalysis tests were conducted for purposes
of the police internal affairs investigation and not as
pert of a criminal investigation. The results of the
urinalysis tests were placed in petitioners' personnel
files.  Petitioners allege that in violation of the
provisions of the Public Safety Officers Procedural
Bill of Rights Act (Gov.Code, § 3303 et seq.), they
were not afforded an opportunity to object before this
information was placed in their personrel files.
(Gov.Code, § 3305 & 3306.) A pgrand jury
subsequently returned indictments against petitioners
charging them with felony assault and battery (§
245, subd. {(a)(1) and § 243, subd. (d)); however, the
urinalysis results were not introduced into evidence
in those proceedings.

FN2. San Francisco Police Department
General Order 2.02 provides that “[a]
member, while off-duty and carrying a

weapon, shall not consume alcoholic
beverages to the extent that he/she becomes

intoxicated.”

*§11 Following disclosure that the district attorney
had obtained the urinalysis results from petitioners'
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confidential peace officer personnel files, the superior
court, on petitioners' motion, issued an interim
protective order precluding public dissemination of
those results.  Thereafter, petitioners filed, under
seal, their motion for a FJarotec:tive order, making the
arguments raised here.”™ Petitioners also requested
an order precluding the district attorney from
releasing the urinalysis results on the grounds that
those results were likely inadmissible and that release
of them would prejudice their rights to a fair trial.
The superior court rejected this argument on First
Amendment grounds, and petitioners de not
chalienge that ruling here.  The superior court
granted motions to intervene by members of the
media (hereafter media intervenors) ™' who opposed
petitioners' motion. The superior court denied
petitioners' motion, and dissolved its interim
protective order.

FN3. When the rﬁotions were presented in
this Court in support of the petition (Cal.
Rules of Court, rule 56(d)), we gave notice

1o all parties of our intention to unseal them. -

(Cal. Rules of Court, rule 12.5(f)(2).) No
opposition was filed, and we unsealed the
motions. The urinalysis results themselves
were not included in any filing in the
Superior court.

FN4. The media intervenors are Hearst
Communications, Inc.,, dba San Francisco

Chronicle; Oakland Tribune;  CBS
Broadeasting, Inc.; KGO Television, Inc,;
and KNTV Television, Inc.

MOOTNESS

[1] After we issued our order to show cause, the
district attorney dismissed the **243 criminal
indictments and filed pew criminal complaints
against petitioners.  The urinalysis results remain
under seal in accordance with the superior court's
interim protective order and our stay order. If we
discharged our order to show cause, dissolved our
stay, and denied the petition as moot without
determining its merits, the district attorney might
publicly disseminate the information he obtained
from petitioners' confidential peace officer personnel
files. We anticipate that the petitioners would seek a
new protective order from the superior court, which
would then face the same questions of law presented
by this petition. Since this is an action involving 2
matter of continuing public interest, and the issue is

~no longer confidential.

likely to recur, we will exercise our inherent
discretion to resolve the issue now, even though
dismissal of the indictment during the pendency of
these proceedings would normally have rendered the
matier moot. (See Baluyut v. Superior Court (1996)
12 Cai.4th 826, 829, fn. 4, 50 Cal Rpir.2d 101, 911
pP.2d1)™

FMN5. Where, as here, 2 question of public
access to mformation in a criminal
proceeding is concemned, “reseclution of the
case at this juncture is appropriate.” (NBC-
Subsidiary (KNBC-TV), Inc. v. Superior
Court (1999) 20 Cab4th 1178, 1190, fn. 6,
86 Cal Rptr.2d 778,980 P.2d 337.)

Having issued our order to show cause and having
afforded the parties an opportunity for oral argument,
we now decide the merits of the petition. {See *612
Cal. Const. art, VI, § 14; Kowis v. Howard (1992)
3 Cal.4th 888, 12 Cal.Rptr.2d 728, 838 P.2d 250.)

DISCUSSION

1. Standard of Review

[2)[3] Ordinarily, * ‘[a] trial court's .decision
concerning the discoverability of material in police
personnel files is reviewable under an abuse of
discretion standard.® " (Pecple v. Mooc (2001) 26
Cal4th 1216, 1228, 114 Cel.Rptr.2d 482, 36 P.3d
21} Here, however, we are called upon to review

. the superior court's determination of & question of

law: the scope of a district attorney's authority to
review and disclose information contained in a
confidential peace officer personnel file under section
£32.7, subdivision (a). Ow review of the
construction and interpretation of the controlling
statutes is de novo. (See Counfy of Los Angeles v.
Superior Court (1993) 18 Cal. App 4th 588, 594, 22
Cal.Rptr.2d 409.)

2. The Pariies’ Contentions

The People contend that the district attorney propetly
obtained the urinalysis results from petitioners'
confidential personnel files, and that those results are
They argue that the
urinalysis results are evidence in the crimunal case
and subject to public disclosure as would blood
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alcohol evidence in any other criminal prosecution.
Media intervenors agree, arguing that the protections
afforded =~ police  officers  conceming  the
confidentiality of their personnel files do not apply
when those officers are defendants in a criminal case.
In addition, media intervenors argue that the sealing
of personnel information referenced in pleadings or
court hearings is inconsistent with the First
Amendment. '

Petitioners contend that ‘the district attorney
wrongfully gained access to their confidential peace
officer personnel files because the crimes with which
they are charged occurred while they were off-duty.
Alternatively, they contend that even if the district
attorney properly accessed their files under section
"832.7, the information obtained remains confidential
unless and until there has been a judicial review of its
**244 relevancy and  admissibility o the
prosecution's case.

3. The Stathtory Scheme

Before we address the precise issues presented here-
(1) whether a district attorney may have access to
information in confidentizl peace. officer personnel
files to investigate conduct of off-duty officers, and if
so, (2) whether he *613 nonetheless must comply
with Evidence Code section 1043, et seq,, or obtain
"other judicial review, prior to disclosing the
information to the public or in 2 criminal action-we
will review the stamtes governing peace officer
personnel files.

Section 832.7 generally makes ‘‘peace officer or
custodial officer” personnel records confidential,
allowing disciosure of them in criminal and civil
proceedings only upon compliance with the
provisions of Evidence Code section 1043 or
1046.”™6 “Persannel records” are files maintained by
the employing agency under the officer's name, and
containing records relating to personal data, medical
history, and employee benefit elections, *“(d)
[eJmployee advancement, appraisal, or discipline. [{]
(¢) Complaints, or investigations of complaints,
concerning an event or transaction in which he or she
participated, or which he or she perceived, and
pertaining to the manner in which he or she
performed his or her duties. [{ ] (f) Any other
information the disclosure of which would constitute
an unwarranted invasion of personal privacy.” (§
£32.8.)

Page 6

FNG6. Section 832.7, subdivision {a) provides
that “[pleace officer personnel records ... or
information obtained from these records, are
confidential and shall not be disclosed in
any criminal or civil proceeding except by
discovery pursuant to Sections 1043 and
1046 of the Bvidence Code. This section
shall not apply to investigations or -
proceedings concerming the conduct of
police officers or a police agency conducted
by & grand jury, a district attorney's office,
or the Attorney General's office.”

Sections 832.7 and 832.8, along with Evidence Code
sections 1043 and 1045, were enacted in 1978 to
codify procedures for the discovery of peace officer
personnel files. (Aiford v. Superior Court (2003) 29
Cal.4th 1033, 1037-1038, 130 CalRptr.2d 672, 63
P.3d 228.) ™7 =5 party seeking disclosure must file a
writien motion.... The motion must describe the type
of records or informmation sought and provide
affidavits showing good cause for the disclosure,
setting forth its materialify to the pending litigation
and stating on reasonable belief that the identified
agency possesses the records or information.... The
trial court must then make an in camera examination
of the information produced by the agency and -
exclude from disclosure certain categories of
information....” (City of San Jose v. Superior Court,
supra, 5 Cal4th at p, 52, 19 Cal.Rptr.2d 73, 850 P.2d
621.) The party seeking disclosure must give notice
of the motion to the custodian of the records, who in
turn must immediately notify the officer whose
records are sought. (Evid.Code, § 1043, subd. (a).)
“The statutory scheme carefully balances two directly
conflicting interests: the *614 peace officer's just
claim to confidentiality, and the criminal defendant's
equally compelling interest in all information
pertaining to the defense.” (City of San Jose v.
Superior Court, supra, 5 Cal.4th at p. **245 53, 19
Cal.Rptr.2d 73, 850 P.2d 621.) The custodian of the
file, or the officer whose records are at issue, may
request a court order “to protect the officer or agency
from unnecessary annoyance, embarrassment or
oppression.” (Evid.Code, § 1045, subd. (d).)

FN7. Previously, motiens for such discovery
were povernsd by the California Supreme
Court's decision in Piichess v. Superior
Court (1974) 11 Cal3d 531, 113 CalRptr.
897, 522 P.2d 305, holding “that 2 criminal
defendant's fundamental right to a fair trial
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and an intelligent defense in light of all
relevant and  reasonably  accessible
information entitled 2 defendant, who was
asserting self-defense to a charge of battery
on a police officer, to discovery of police
personnel records.” (City af San Jose v.
Superior Cowrt (1993) 5 Cal.dth 47, 52, 19
Cal Rptr.2d 73, 850 P.2d 621.)

f4]{5] The protections afforded by the statutory
scheme, however, are not limited to the circumstance
of a criminal defendant seeking discovery of a police
witness's file. ~ For example, a prosecutor must
comply with Evidence Code section 1043 to obtain
discovery of a former police officer's personne] file
when prosecuting that person for a crime committed
postretirement. (People v. Superior Court
(Gremminger ) (1997) 58 Cal.App.4th 397, 67
Cal.Rptr.2d 910 (hercafier, Gremminger ).) And
discovery of information from confidential peace
officer personnel files obtained by a defendant in &
criminal ection may not be provided to the prosecutor
absent & separate motion and hearing, nor may it be
"used outside the proceeding in which discovery was
ordered. {Alford v. Superior Court, supra, 29 Cal.4th
at pp. 1045-1046, 130 Cal.Rptr.2d 672, 63 P.3d 228.)

[6]{7] “The term ‘confidential’ in Penal Code section
832.7 has independent significance and ‘imposes
confidentiality upon peace officer personnel records
and records of investigations of citizens' complaints,
with strict procedures for appropriate disclosure in
civil and criminal cases...' " (Rosales v. City of Los
Angeles (2000) 82 Cal.App4th 419,. 426, 98
CalRpfr.2d 144, quoting City of Richmond v.
Superior Court (1995) 32 Cal.App.4th 1430, 1440,
38 Cal.Rptr.2d 632)  “Given the status of
confidentiality conferred by the Legislature on police
personnel records, the officer's right to be notified
that his or her records are sought. {(Evid.Code, §
1043, subd. (a)), and his or her right to seek a
protective order from ‘unnecessary annoyance,

embarrassment or oppression’ (Evid.Code, § 1045,
" subd. (d)), courts have concluded that an officer has
limited or conditional privilege in such records.
[Citations.] The privilege is conditional or limited
because an officer cannot prevent disclosure of his or
her personnel records or information contained in
those records simply because he or she does not
desire disclosure.” (Rosales v. City of Los Angeles,
supra, 82 Cal.App 4th at pp. 426-427, 98 Cal Rptr.2d
144) These are the only protections available to
these officers because a violation of section 832.7
does not give rise to a private cause of action for

damages. (fd. at pp. 427-428, 98 Cal.Rptr.2d 144,
City of Hemet v. Superior Court (1995) 37
Cal.App.4th 1411, 1430, 44 CalRptr2d 3532;
Bradshaw v. City of Los Angeles (1990) 221
Cal.App.3d 908, 918-919, 270 Cal.Rptr. 711.) Thus,
an officer whose records are wrongfully disclosed
may not state causes of action for invasion of
privacy, negligence, negligence per se, violation of a
federal right to privacy or infliction of emotional
distress. (Rosales v. City of Los Angeles, supra, 82
Cal App.4th at pp. 429-432, 98 Cal.Rptr.2d 144))

*615 4. Access to Pelitioners' Personnel Files

[8] The urinalysis tests petitioners were subjected to
were conducted as part of an administrative
investigation (Gov.Code, § 3303), and the results of
these tests were placed in their confidential peace
officer personnel files. (§ 832.7, subd. (a); § 832.8.)
Petitioners were nat under arrest when the urinalysis
tests were administered, and the tests were not
administered pursuant to driving under the influence
statutes or implied consent laws. (Veh.Code, § §
23136, 23152.) Nor are they evidence obtained by a
‘search, with or without a warrant, as part of a **246
criminal investigation.  (Schmerber v. California
{1966) 384 U.S. 757, 86 5.Ct. 1826, 16 L_Ed.2d S08.)
Because petitioners' urinalysis test results are
contained in police investigative files, and the files of
the district attorney, they are not subject to disclosure
under the California Public Records Act. (Gov.Code,
§ 6254, subd. (f) )} Since these test results have not
been disclosed in any court filing, and were not
presented as evidence to the grand jury, the
arguments of the People and media intervenors

. concemning public disclosure of the blood alcohol

results of members of the public arrested for driving
under the influence are inapposite, and the arguments
of media intervenors concerning public access to
court hearings and court records are premature.

[9] The confidentiality provision of section 832.7,
subdivision (a) contains a limited exception: "This
section shall not apply to investigations or
proceedings concerning the conduct of police officers
or a police agency conducted by a grand jury, a

district attorney's office, or the Attomey Genperal's
Office,” Relying on Gremminger, supra, 58
Cal.App.4th 397, 67 CalRptr.2d 910, petitioners
initially contend that this exception is inapplicable to
them because the conduct with which they are
charged occurred while they were off-duty. In
Gremminger, supra, the defendant was charged with
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a murder committed while he was employed in a non-
peace-officer capacity. {/d. at p. 400, 67 Cal Rptr.2d
910.) The court held that “[t]he exemption provided
in section 832.7 applies to investigations of police
officer condnct.  The key is whether the police
officer was employed as a police officer at the time
of the conduct; which is being investigated. If so,
then the exemption applies, whether or not the police
officer is currently employed as a police officer at the
time of the investigation...”™ (Jd. at p. 406, 67
CalRptr.2d 910} It is undisputed that petitioners
were employed as police officers at the time of the
incident in question. Indeed, petitioners were
required to undergo urinalysis testing precisely
because they were so employed.  Although they
were off-duty, petitioners were nonetheless police
officers and under a duty to-protect the public. (§ §
830.1 & 830.2; People v. Derby (1960) 177
Cal.App.2d 626, 2 Cal Rptr. 401) ™

FN8. We note, however, that our Supreme
Court has held that for some purposes, off-
duty officers have been determined not o be

" engaged in the performance of their duties.
{People v. Corey (1978) 21 Cal.3d 738, 147
Cal.Rpir. 639, 581 P.2d 644; Cervantez v.
J.C. Penney Co. (1979) 24 Cal.3d 579, 156
Cal Rptr, 198, 595 P.2d 975.)

*616 Gremminger, supra, does, however, resolve
media intervenors' argument that the protections of
section 832.7 are imapplicable to police officers
charged Bms criminal defendants. Although
Gremminger was a retired police officer, the court
found that the protections afforded by section 832.7
are triggered by whether information is contained in a
confidential peace officer, personnel file, not by the
witness or defendant status of the subject of the file.
(§ 8327, subds.(a) & (f); Evid.Code, § § 1043,
subd. (a); 1045, subd. (d).) Thus, the prosecutor was
precluded from access to Gremminger's peace officer
personnel records, absent compliance with Evidence
Code secticrn 1043,  (Gremminger, supra, 58
Cal.App.4th at p. 407, 67 Cal.Rptr.2d $10.)

People v. Gwillim (1990) 223 Cal.App.3d 1254, 274
Cal Rptr, 415, relied upon by media intervenors, is
not to the contrary. In Gwiilim a police officer was
charged with crimes committed against another
officer while the two were on duty. (Jd. at p. 1259,
274 CalRptr. 415) During a police department
internal investigation of **247 the incident; Gwillim
gave an immunized statement. (See Lybarger v. City

Page 8

of Los Angeles (1985) 40 Cal.3d 822 221 Cal.Rptr.
529, 710 P.2d 329 (Lybarger ). ) ® He was told that
his statement would be “held confidential consistent
with .. section 832.7." (Gwillim, supra, 223
Cal.App.3d at pp. 1269-1270, 274 Cal.Rptr. 415,)
The district attorney received the statement under the
authority of section 832.7, and revealed information
about it to the victim. The appellate court affirmed
the district attorney's right to receive the statement

(ibid.), but held, consistent with Lybarger, that the

prosecution must “develop, prepare; end present the
criminal case without reference to defendant's
immunized statement.” (Jd. at p. 1273, 221 Cal.Rptr.
529, 710 P.2d 329.) The precise issue we address
today was not before the court,

FN9. In Lybarger, supra, the California
Supreme  Court harmonized certain
provisions' of the Public Safety Officers
Procedural Bill of Rights Act, recenciling
them by employing use and derivative use
fmmunity,  The high court held that an

* officer must be told “that although he had
the right to remain silent and not incriminate
himself, (1) Lis silence could be deemed
insubordination, leading to administrative
discipline, and (2) any statement made under
the compulsion of the threat of such
discipline could not be used against him in
eny subsequent criminal proceeding.” (40
Cal.3d at p. 829, 221 CalRptr. 529, 710
P.2d329)

5. Disclosure of Information Obtained from Police
Personnel Files

[10] Alternatively, petitioners argue that even if the
district attorney had legitimate access to their -
confidential personnel files for purpeses of

. conducting an investigation concerning their conduct

from their files

or that of the police department, the material obtained
remains confidential, absent
compliance with the provisions of Evidence Code
sections 1043 and 1045, or other judicial review.

*617 “Our role in.construing, a statute is to ascertain
the mtent of the Legislature so as to effectuate the
purpose of the law. [Citation.] Because the statutory
language is generally the most reliable indicator of
that inient, we look first at the words themselves,
giving them their usual and ordinary meaning
[Citation] We do not, however, consider the
statutory language in isolation, but rather examine the
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entire substance of the statute in order to determine
‘the scope and purpose of the provision, construing its
words in context and harmomzing its various parts.”
(Alford v. Superior Court, supra, 29 Cal4th at p.
1040, 130 Cal.Rptr.2d 672, 63 P.34 228)) Itis well
settled that * * “language of a statute should not be
given a literal meaning if doing so would result in
absurd consequences which the Legislature did not
itend.” ' " (People v. Ledesma (1997) 16 Cal.4th
90, 95, 65 Cal.Rptr.2d 610, 939 P.2d 1310.)

The People contend that the exception in section -

832.7, .subdivision (&) applies to both its
confidentiality provision and its limitation on
disclosure so that when the district attorney

investigates or prosecutes police officer or police
agency misconduct, he not only has unfettered access

to confidential police personnel files, but there are no -

constraints on his use or disclosure of any
information obtained from those files. The Peaple's
interpretation of section 832.7, subdivision (&) leads
to the absurd consequence that the protections
specified in that section are completely lost for all
information in any peace officer's personnel file (§
832.8) perused by the district attorney in the course
of an investigation, regardless of whether that
imformation is ultimately admissible or relevant to a
subsequent criminal or civil action. Moreover, this
loss of confidentiality would occur with no notice to
the officers involved, and they **248 would have no
recourse. (Rosales v. City of Los Angeles, supra, 82
Cal.App.4th at pp. 429-432, 98 CalRptr.2d 144.)
The People's interpretation of the section would also
conflict with the provisions of the Public Records Act
concerning disclosure of investigative or personnel
files. (Gov.Code, § *6254, suhds. (c) & (f).)

In a well-reasoned opinion, the Attorney General was
asked to consider “what restrictions are placed upon a
district attorney in obtaining access to the personnel
records of a police officer,” (66 Ops.Cal Atty.Gen.
128 (1983).) The Attorney General concluded that
“as lonp as the district attorney is duly investigating
‘the conduct of police officers or a police agency’ as
specified in section 832.7, he need not first obtain 2
court order for access to the records in question.” (66
Ops.Cal Atty.Gen., supra, 128.) The Attorney
General noted that “the Legislature and the courts
have generally allowed public access to government
files relating to the conduct of official business but

" not to those files relating to the personal lives of

individuals. [Citations.] The latter have been treated
ag ‘confidential’ so as to protect the right of privacy.”
{66 Ops.Cal.Atty. Gen., supra, 129.) “Confidential

- information to a criminal or civil action.

information,” the Attorney General observed, is “not
publicly disseminated.” (66 Ops.Cal.Atty.Gen,,
supra, 129, fn. 3.) And, such exempt records do not
*618 lose their non-public status if they are disclosed
to the district attorney, (Gov.Code, § 6265) The
Attorney concluded that “[a] district attorney,
however, would not be authorized under section
832.7 to release the information to the public; the
exception language in the statuie is limited to the
district attorney's office for the purposes staied.” (66
Ops.Cal. Atty.Gen., supra, at p.130 (1983).)

[11][12] The Legislature amended section 832.7 in
1988 (Stats. 1988, c. 685, § 2) to, among other things,
exempt from the prohibition against disclosure
investigations or proceedings conducted by the
Attorney General's Office. (Legis. Counsel's Dig,,
Sen. Bill No. 685 (1987-1988 Reg. Sess.) Stats. 1988,
Summary Dig.,, p. 203.) We note that,
notwithstanding the Attorney General's 1983 opinion,
the Legislature made no change to the language of
that section concerning confidentiality of these
records.™'? '

FN10. “Opinions of the Attorney General,

while not binding, are entitled to great

weight. In the absence of controliing

authority, these opinions are persuasive

since the Legislature is presumed to be

cognizant of that construction of the statute

... and that if it were a misstatement of the '
legislative intent, some corrective measure

would have been adopted.” (California .
Assn. of Psychology Providers v. Rank

(19907 51 Cal.3d 1, 17, 270 CalRptr. 796,

793 P.2d 2, internal quotations and citations

omitted; County of San Diego v. State of
California {1997) 15 Cal.4th 68, 103-104,

61 Cal.Rptr.2d 134, 931 P.2d 312.)

[13] The exception contained in section 832.7 affords

- the district eftorney the ability to review confidential

peace officer personnel files when investigating
police misconduct without notice to the individuals
involved. At the same time, it requires the district
attorney to maintain the non-public nature of the files
absent judicial review of the relevance of the
Where the
exception afforded the district attorney by section
832.7, subdivision (2) is .inapplicable, he must
proceed according to the provisions of Evidence
Code section 1043,  (Gremminger, supra, 58
Cal. App.4th 397, 67 Cal. Rptr.2d §10.)
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Our interpretation of this section is consistent with
our Supreme Court's recent conclusion that access to
confidentia] peace officer personnel files for one
purpose by a party does not allow disclosure of the
information**249  to other parties or in other
proceedings. (Alford v. Superior Court, supra, 29
Cal4th at pp. 1045-1046, 130 CalRptr.2d 672, 63
P.3d 228.)

CONCLUSION

We therefore conclude that the district attorney
properly gained access to petitioners' confidential
peace officer personnel files under section B32.7,
*619 subdivision (a), however, the information
obtained from those files remains confidential absent
judicial review pursuant to Evidence Code section
1043, et seq.™"

FNI11. Nothing in our analysis prevents &
prosecutor from presenting information
obtained from confidential peace officer
personnel files as evidence before a grand
jury mmvestigating police officer misconduct.
The grand jury is itself afforded the limited
exception to confidentiality provisions of
section 832.7, subdivision (a). The grand
jury proceedings are closed proceedings. (§
914, et seq.; 79 Ops.CalAtty.Gen. 185
(1996).) Grand jury transcripts remain
sealed in criminal cases until 10 days after
the filing of an indictment, and are subject to
further sealing by the superior court in
whole or in part. (§ 938.1, subd. (b).)

DISPOSITION

Let a peremptory writ of mandate issue, commanding
respondent, County of San Francisco Superior Court
in People v. Alex Fagan, Jr., et al, (Nos.2096549,
188728-01, 2096547, 188728-03, 2096548, 188728-
02) to maintain its interim protective order in effect.
The results of petitioners’ urinalysis tests, contained
in their -confidentia! peace officer personmel files,
shall remain sealed absent further proceedings
- consistent with this decision.

We coneur: MARCHIANO, P.J., and MARGULIES,
). :

Cal. App. 1 Dist,,2003.
Fagan v. Superior Court

Page 10

111 Cal.App4th 607, 4 CalRptr.3d 239, 20 IER
Cases 614, 03 Cal. Daily Op. Serv. 7645, 2003 Daily
Journal D.AR. 9517

END OF DOCUMENT
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FIREARMS AND DEADLY WEAPONS SEIZED éY LAW ENFORCEMENT

FROM SCENE OF DCOMESTIC VIQOLENCE INCIDENTS
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(2) BURDEN CF PROCF TO PREVENT RETURN TO OWNER
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BB 416 {(Mojonnier) - Chapter 1362, Statutes of 1987
BB 3436 (Wright) - Chapter 901, Statutes of 198¢

Support: Americans for Gun Safety; California State Sheriffs'
Association; NOW; City Attorney of San Diego; League of
California Cities; California Coalition for Youth; San
Diego Police Department; Mayor, City of Concord:
Women's Justice Center; YWCA Sonoma County; SonOma
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County DA; Mayor, City of Santa Rosa; Santa Rose Police
Department; California Peace Officers' Association:
California Police Chiefs Association; WEAVE

Oppaosition:None known

KEY ISSUES

EXISTING LAW PROVIDES THAT SPECIFIED PEACE OFFICERS WHO ARE AT THE
SCENE OF A DOMESTIC VIOLENCE INCIDENT INVOLVING A THREAT TO HUMAN
LIFE CR PHYSICAL ASSAULT SHALL TAKE TEMPORARY CUSTODY CF ANY

OR OTHER DEADLY WEAPON IN PLAIN SIGHT OR DISCOVERED PURSUANT TO A
CONSENSUAL SEARCH, AS NECESSARY FOR THE PROTECTION OF THE PEACE
OFFICER OR OTHER PERSONS PRESENT. EXISTING LAW INCLUDES SPECIFIC
PROCEDURES FCR THE RETURN OR THE RETENTION OF THE FIREARM OR WEAPON
INCLUDING (1) RETENTION BY THE SEIZING AUTHORITY IF THERE IS5
"REASONABLE CAUSE" TO BELIEVE THAT RETURNING THE FIREARM OR WEAPON
POSES SPECIFIED DANGERS, AND, ({2) A REQUIREMENT IN COURT ACTIONS TO
RETAIN THE FIREARM OR WEAPON THAT THE STATE MUST PROVE "BY CLEAR

.

CONVINCING EVIDENCE" THAT THE RETURN WOULD PRESENT SFECIFIED
DANGERS. '

SHOULD "OTHER LAWFUL SEARCH" BE ADDED TO THE EXISTING "CONSENSUAL
SEARCH" REQUIREMENT?

SHOULD THE STANDARD OF PROOF REQUIRED FOR THE STATE TO RETAIN THE
FIREARM OR WEAPON IN COURT ACTIONS BE CHANGED TC "PREPONDERANCE" OF
THE ' EVIDENCE? '

PURPOSE

The purpose of this bill is (1) to add any "lawful" search to
the existing "consensual” search required in domestic wviclence
circumstances for the mandated seizure of firearms and weapons,
and, (2} to reduce the standard of proof regquired for the state
to retain those items in court actions brought by cwners for the
return of those items to "preponderance" of the evidence.

(More)
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Fxisting law (all Penal Code 1202B.5} does the following:

Mandates that specified peace officers zt the scene of a
domestic violence incident inveolwving a threat to human life or
a physical assault, shall take temporary custody of any
firearm or other deadly weapon _in plain sight or discovered
pursuant to a consensual search as necessary for the

protection of the peace officer or other persons present.
Upon taking custody of a firearm or other deadly weapon, the
officer shall give the owner or person who possessed the
firearm a receipt. : C

Requires that no firearm or other deadly weapon shall be held
less than 48 hours and that except as otherwise provided and
if a firearm or other deadly weapon is not retained for use as

. evidence related to criminal charges brought as a result of
the domestic violence incident or is not retained because it
was illegally possessed - the firearm or other deadly weapon
shall be made available to the OwWner or person who was in
lawful possession 4B hours after the seizure or as soon

thereafter as possible, but no later than 72 hours after the
seizure. -

Provides that in those cases where a law enforcement agency
has reasonable cause to believe that the return of a firearm
or other deadly weapon would be likely to result in
endangering the victim or the person reporting.the assault or
threat, the agency shall advise the owner of the firearm or
other deadly weapon, and within 30 days of the seizure,
initiate a petition in superior court to determine if the
firearm or other deadly weapon should be returned. The law
enforcement agency may makeé an ex parte application stating
good cause for an order extending the time to file a petition.

Including any extension of time granted in response to an ex
parte request, a petition must be filed within €0 days of the
date of seizure cf the firearm. .

Reguires that, unless it is shown by clear and convincing

evidence 'that the return of the firearm or other deadly weapcn
would result in endangering the victim or the person reperting

{More)

333




SB 1B07 (Chesbro)
Page 4

the assault or threat, the court shall order the return of the
firearm or other deadly weapon and shall award reasonable
attorney's fees te the prevalling party.

Reguires that if, at the hearing, the court does not order the
return of the firearm or cther deadly weapon to the owner or
person who had lawful possession, that person may petitien the
court for a second hearing within 12 months from the date of
the initial hearing. If the owner or person who had lawful
pcssession does not petition the court within this lZ2-month
pericd for a second hearing or is unsuccessful at the second
hearing in gaining return of the firearm or other deadly
weapcn, the firearm or other deadly weapon may ke disposed of
as otherwise provided in law.

This bill does the following:

Adds any "lawful" search to the existing "consensual" search
required in domestic violence circumstances for the mandated
seizure of firearms and weapons.

Reduces the standard of proof required for the state to retain
those items in court actions brought by owners for the return

of those items from "eclear and cenvincing” to "preponderance"
of the evidence.

COMMENTS

1. Need for This Bill

The author indicatQS‘that:_

S8 1807 aims to reduce domestic violence by providing
the courts and law enforcement with ancther tool to
deal with violent cases. This bill would lower the
standard of evidence for confiscation of weapons in
civil proceedings. 8B 1807 would change the standard
of evidence from "by clear and convincing evidence," to
"oreponderance of the evidence" that the return of the
weapon would result in endangering the victim or person

(More)
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who reported the crime.

2. Brief History of "Seizure of Weapons" in Section 12028.5

Penal Code section, as added to the law in 1984 by AB 3436,
allowed the specified peace officers to take possession of
nandguns at the domestic violence scenes and regquired that those
handguns be returned - no sooner than 4B hours and no later than
72 hours - to the owner unless held for evidence or illegally
pessessed. Prior to enactment, BB 3436 did allow for a hearing
at the regquest of the owner of the handgun if it was not
returned as reguired but the hearing was deleted in the April
25, 19B4 amendments.

In 1987, AB 79B removed the limitation on only handguns that
could be seized, thus allowing seizure of rifles, shot guns, and
handguns and AB 416 allowed .attorney's fees for successful
actions to get firearms returned.

In 1991, AB 363 added "other deadly weapon" and allowed agencies
to retain weapons and required the agency to petition the
superior court to retain the firearm, including the addition of
the "clear and convincing evidence" standard.

In 1959, SB 355 changed the "may" take temporary custody to
"shall"” take temporary custedy thus mandating the peace officers
take custody in all cases.

-

3. Lawful Searches

This bill adds to the existing authority in section 12028.5 to
search for firearms or weapons, now limited to a "consensual"
search, "other lawful" search.

Peace officers are allowed to make searches without a warrant
when those searches are incident to the arrest. For example, 4

Witkin Cal. Crim. Law section 1937 states that:

A search of the person arrested, his home, place of
business, papers or effects may be permissible as an

(More)’
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incident to a lawful arrest. The principal purpose of
the search is tc discover evidence of criminal conduct,
and the right to search depends on the validity of the
arrest .

Another important purpose is the discovery of weapons,
and P.C. 833, enacted in 1957, extends the right of
search to make it independent of an arrest: (1) "A
peace officer may search for dangerous weapons any
person whom he has legal cause to arrest, whenever he
has reasonable cause to believe that the person
pogssesses a dangerous. weapon." (2) "If the officer
finds a dangerous weapon, he may take and keep it until
the completion of the gquestioning, when he shall either
return it or arrest the person." (3} "The arrest may
be for the illegal possession of the weapeon." (See
People v. Strelich (18961) 189 C.A.2d 632, 635, 11 C.R.
BO7; on wvalidity of search for weapons, see infra,
2375.) '

In addition, peace officers may make a search based on consent.
In the case of a scene of domestic violence, it may be that
several persons would be able to consent to a search. At a
house where both the "victim" and the "perpetrator" reside, it
would be possiple for either to consent. If the house is
occupled by the parents of one of those parties, those parents
may be able to consent to the search ({all predicated on not only
residing but having access to all or portions of the house}.
There may be a guestion of whether the consent is truly
consensual or a submission to the "authority" of a peace
officer, but consensual searches and "plain sight" seizures are
allowed under the existing statute.

This bill adds "other lawful" search to section 12028.5. That
could be intended to add searches pursuant to a warrant since
section 12028.5 currently is limited to "consensual"™ searches
for purposes of the rest of the provisions of that statute. It
may be intended to allow searches based on statements by another
party who themselves do not have authority to consent but have
indicated to law enforcement that a firearm or weapon is present

(More)
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at the scene of a domestic violence incidence inveolving a threat
to human life or a physical assault.

Another circumstance that may or may not be affected by the
change proposed by this pill includes the issue of a2 minor's
consent. As noted in 4 Witkin Cal. Crim. Law section 2305:

People v. Jacobs  (1987) 43 C.3d 472, 233 C.R. 323, 729
P.2d 757, defendant's il-year-old stepdaugnter
consented to the entry into the home by police
officers seeking to arrest defendant pursuant to
warrant. Held, her consent was ineffective.

{a) The stepdaughter's consent was not valid "unless
she had the authority to permit the entry or the
police reasonably and in good faith believed she had
such authority."” {43 C.3d 481.)

(b) That her parents had entrusted her with the care
of children two and five years of age cannot alone
support a finding that she had actual authority to
permit adult strangers to enter and search the home.
"Minor children do not have coequal dominion over the
family home. . . . Although parents may choose to
grant their minor children joint access and mutual use
of the home, parents normally retain control of the
home as well as the power to rescind the authority
they have given." {43 C.3d 482.) As other courts
have soundly reasoned, a child cannot waive the
privacy rights of his parents. (43 C.3d 4B82.)

(e} "We do not suggest that consent by a minor will
be ineffective in all cases in which no adult
occupants are present. As a child advances in age she
acquires greater discretion to admit visitors on her
own authority. 1In some circumstances, a teenager may
possess sufficient authority to allow the poliee to
enter and look about common areas. . . . Exceptional
circumstances also may justify a search that otherwise
- would be illegal. For example, some courts have

(Mozre)
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upheld searches made at the request of a child or when
a child is the victim of or a witness to a crime."

(43 C.3d 483.) (See also lLaFave 8.4(c); 99 A.L.R.3d
5548,)
4. Other Issues Raised by This Bill

The existing regquirement in law for specified peace officers to
take temporary custody of firearms and weapons present at a
domestic violence scene applies in all circumstances, regardless
of whether an arrest is made or not and regardless of whether or
not a restraining or protective order is applicable. A1l
firearms are to be taken into temporary custedy, whether owned
by a person alleged to have perpetrated domestic violence, the
person subject to the domestic viclence, or another person in
the household who may lawfully possess firearms.

Existing law prohibits a number of persons from pessessing a
firearm. For example, there is a lifetime ban on possessing a
firearm for persons convicted of any felony or specified crimes
whether the .conviction is for a felony or a misdemeanor (Penal
Code 12021, 12001i.6, and 12021.1). Persons convicted of
specified misdemeanors, including both assault and battery, are
prohibited from possessing a firearm for ten years. Persons on
probation may not be allowed to possess a firearm (Penal Code
12021(d)). Persons subject to a protective order may not
possess a firearm for the duration of that order and persons
subject to a temporary restraining order may not possess a
firearm (both Penal Code 12021(g}). Perscons who are a danger
toc themselves or others may not possess a firearm (Welfare and
Institutions Code 8100).

Existing law provides that no person who has been taken into
custody or admitted to a designated facility because that person
is a danger to himself, herself, or others shall own, possess,
control, receive, or purchase, or attempt to own, possess,
control, receive, or purchase any firearm for a period of 5
yvears after the person is released from the facility unless,
upon petition to the superior court, the person .is found by a
preponderance of the evidence likely to use firearms in a safe’

(More)
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and lawful manner [Welfare and Instituticns Code 8103; see
also 8102).

In addition, persons who have been arrested may not purchase a
firearm pending resclution of that.arrest and other state and
federal laws may impose additional restrictions on purchasing or
possessing firearms.

If firearms are taken into temporary custody pﬁrsuant to section
12028.5, there is a likelihood that in some number of cases an
arrest and conviction will result that would prohibkbit persons
from ever recovering those firearms.

However, in some cases, no arrest may be made or charges may be
dropped and those perscons would not generally be prohibited from
purchasing or possessing firearms (unless other prohibitiens
applied such as for restraining or protective orders).

In those cases where a person is not otherwise prohibited from
possessing - or lawfully buying - a firearm, this bill would
lower the burden of proof on the state to allow the state to
keep firearms taken into temporary custody even though a
person. who cannot obtain the return of firearms is not
otherwise prohibited from purchasing and possessing firearms.

In addition, firearms not returned pursuant to secticon 12028.5
are to be disposed of pursuant to existing Penal Code section
12028 that allows for retention, destruction, or sale of the
firearm by the law enforcement agency. There is not provision
in either section 12028 or 1208.5 for a sale of firearms with
the proceeds going to the lawful owner - who can otherwise go
purchase and possess a firearm (albeit as of January 1, 2002,
all firearms purchased would be accompanied by a firearms safety
device and after January 1, 2003, a handgun purchaser must
possess a2 handgun safety certificate).

There 'is some anecdotal evidence to suggest that with the
current clear and convincing burden of proof on the state, some

persons have been allowed to arrange a sale of seized firearms
. in lieuw of the state seeking to prohibit their return. It may

[More)
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be assumed that by lowering the proof required in section
1Z202B.5 to "preponderance" more firearms will be retained by law
enforcement agencies and fewer offers to allow an arranged sale
may be made. Firearms seized may be of little value or may be
of both sentimental - bequeathed by parent - or monetary value
such as hunting rifles or shotguns. There are at least some
elements of section 12028.5 that arguably involve a kind of
"asset forfeiture" without conviction although a court process
is in place in the statute.

It dlso may be that since there are two hearings possible for
the return of firearms, it would be appropriate to lower the
standard for the state to preponderance for the first hearing
and to retain clear and convincing for the second. Or that the
statute could be amended tec provide a presumption that the
lawful owner should be allewed to try to arrange a sale of the
firearm(s) with some costs paid to the state agency and the
remainder, if any, returned to the owner. As noted above, a
firearm at & domestic vioclence scene may be owned by the vietim
or a person other than the alleged perpetrator of the domestice
viclence. '

SHOULD THE BURDEN OF PROOF ON THE STATE FOR RETAINING FIREARMS
OWNED BY A PERSON WHO OTHERWISE MAY POSSESS FIREARMS - INCLUDING
VICTIMS OF DOMESTIC VIOLENCE - BE REDUCED TO A "PREPONDERANCE"
OF THE EVIDENCE AS PROPOSED BY THIS BILL?

Given that there is a second hearing option for persons who
are unable to obtain the release of their weapons at the
first hearing, given the cost of going through a court
petition, and given that a positive indicator of a person's
improved circumstance may be demonstrated by positive
behavior over time, another approach that might be
cost-effective would be for the initial 30-day - extendable
to 60 days - period for the return of firearms by the agency
before a petition must be submitted to the court could be

" extended for another four months with the 12-month maximum
time for seeking recovery extended by the same amount of
fime. ’

(More}
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5. Clear and Convincing Evidence

This bill deletes " clear and convincing " and inserts
"preponderance” of the evidence required for an agency to
prevent the return of a firearm or weapon in section 12028.5.
This change would reduce the standard of proof the state must
show fTo prevent relinquishment of a firearm or weapon back to a
lawful owner.

Under existing law, the burden of proof generally means the
obligation of a party to establish by evidence a reguisite
degree of belief concerning a fact in the mind of the trier of
fact or the court. The burden of proof may reguire a party to
raise a reasonable doubt concerning the existence or
nonexistence of a fact, or establish the existence or
nonexistence of a fact by a preponderance of the evidence, by
clear and convincing proof, or by proof beyond a reascnable
doubt. Except as otherwise provided by law, the burden of proof
1s by a preponderance of the evidence. (Evidence Code 115.)

{More)
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The Court of Appeal in _In Re Marriage of Peters (1897) 52
Cal.App.4th 1487, 1490, discussed the issue of the degree of the
burden of proof to bhe applied in a particular situation:

Tha . . . burden of proef . . . is an expression
cf the degree of confidence society wishes to
reguire of the resolution of a guestion of fact.
The burden of proof thus serves to zllocate the
risk of error between the parties, and varies in
proportion to the gravity of the conseguences of
an erroneous resolution. Preponderance of the
evidence results in the roughly equal sharing of
the risk of error. To impose any higher burden of
proof demonstrates a preference for one side's
interests. Generally, facts are subject to a
higher burden of proof only where particularly
important individual interests or rights are at
stake. To determine whether a higher standard of
proof is warranted, we must first identify the
interests at stake. {citations omitted)

The different standards of procf relevant to criminal cases may
be summarized as follows:

Beyond a Reasonable Doubt : The United States Constitution
guarantees that a defendant in a criminal case is entitled to a
jury trial and that the jury verdict required by the Sixth
Amendment is a jury verdict of guilty beyond a reasonable doubt.

{Sullivan v. Louisiana (1993} 508 U0.8. 275, 278 [1ll3 S.Ct.
2078, 2081].) This basic principle of law is codified in Penal
Code 1086:

A defendant in a criminal action is presumed to be
innocent until the contrary is proved, and in casge
of a reasonable doubt whether his or her guilt is
satisfactorily shown, he or she is entitled to an
acquittal, but the effect of this presumption is
only to place upon the state the burden of proving
him or her guilty beyond a reasonable doubt.

{More)
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Reasonable doubt is defined as follows: "It is
not a mere possible doubt; because everything
relating to human affairs is open to some possible
or imaginary doubt. It is that state of the case,
which, after the entire comparison and
consideration of all the evidence, leaves the
minds of jurors in that condition that they cannot
say they feel an abiding conviction of the truth
of the charge.™

Clear And Convincing : Clear and convincing evidence denotes
proof that is clear, explicit, and unegquivocal and leaves no
substantial doubt ({People v. Yovanov (198%) 69 Cal.App.4th
382, 402.9 The standard of clear and convincing evidence is
esed in a number of different contexts - establishing the
grounds for withdrawing a guilty plea {(People v. Cruz {1974)

12 Cal.3d 562, 566; People v. Castaneda (1995) 37 Cal.App.4th
1612, 1617.})

Preponderance : The phrase "preponderance of evidence"” is
usually defined in terms of probability of truth, e.g., "such
evidence as, wnen weighed with that opposed to it, has more
convinecing force and the greater probability of truth.
[citations.]"™ (1 Witkin, Cal., Evidence (3d ed. 1%86) Burden
of Proof and Presumptions, Subsection 157, p. 135.) The
standard jury instruction defines preponderance of the
evidence as "evidence that has more convincing force than that
opposed to it. If the evidence is so evenly balanced that you
are unable to find that the evidence of either side of an
issue prepcnderates, your findings cn that issue must be

against the party who had the burden of proving it." (CALJIC
2.50.2.)
6. Support for This Bill

The Americans for Gun Safety letter in support includes:
According to the US Department of Justice, Office of

Justice Programs over 40% of the women killed with
firearms are murdered by an intimate partner. Given
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the low rate of prosecution for domestic viclence and
the high rate of murder in these cases, SB 1807 seeks
to lowser the standard of evidence necessary for law
enforcement to take into custody and destroy weapons
in ¢ivil proceedings. 3B 1807 proposes to change the
standard of evidence from "by clear and convincing
evidence," to "by a preponderance of the evidence"
that the return of the weapon would result in
endangering the victim or person who reported the
assault. This bill would allow law enforcement
officers to take into custody any weapons discovered
in any lawful search, and subject those weapons to
the procedures used for consensual searches.
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