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LST;\TF OF CALIFORNIA ) ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES
‘980 NINTH STREET, SUITE 300
~4CRAMENTO, CA 095814
ONE: (916) 323-3562
. AX: (916) 445-0278
E-mall: csminfo@csm.ca.gov

o nuly2s,2007 - .

- Mt Keith Petersen. = &« 7w
SixTen and Associates :
~ 3841 North Freeway Blvd., Suite 170

- Sacramento, CA 95834

And Affected State Agencies and Interested Parties (See.Enclosed Mail List)

Re:  Draft Staff Analysis and Hearing Date
Reporting Improper Governmental Activities
Education Code Section 44110
Statutes 2000, Chapter 531, Statutes 2001, Chapter 159,
Statutes 2001, Chapter 416, Statutes 2002, Chapter 81
San Juan Unified School District and Santa Monica Community
College District, Claimants

Dear Mr. Petersen:

The draft staff analysis for the above-named test claim is enclosed for your review and
comment.

Written Comments

Any party or interested person may file written comments on the draft staff analysis by -
August 15, 2007. You are advised that the Commission’s regulations require comments
filed with the Commission to be simultaneously served on other interested parties on the
mailing list, and to be accompanied by a proof of service on those parties. If you would
like to request an extension of time to file comments, please refer to section 1183.01,
subdivision (¢)(1), of the Commission’s regulations.

Hearing

This test claim is tentatively set for hearing on Thursday, September 26, 2007, at

9:30 a.m. in Room 126 of the State Capitol, Sacramento, California. The final staff
analysis will be issued on or about September 13, 2007. Please let us know in advance if
you or a representative of your agency will testify at the hearing, and if other witnesses




' Mr I(eith'P_etersen
- July 25,2007
~ Page2. ¢

will appear If you would hke to request postponement of the heanng, please refer to . ] o

- “Section 1183 01, subd1V151on (c)(2), of the Commission’s regulations. ™ -

If you have any questlons on the above, please contact Kenny Lou1e at (916) 323-3562.. -

Since y, o

PAULA HIGASHI
Executive Director

Enc. Draft Staff Analysis

J:mandates/02tc24/correspondence/dsatrans
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State of Califomia :
COMMISSION ON STATE MANDATES
980 Ninth Street, Suite 300
Sacramento, CA 95814

(9186) 323-3662

. CSM2 (181)

TEST CLAIM FORM

EXHIB
JUN 5 2003 A

-1 COMMISSION O
STATE MANDATF?S | -

- Logal Agehcy’_or Sehool D_iétrid’t Submitting Claim . ‘

CamNo.___ p2 -1 2 .

" SAN JUAN UNIFIED SCHOOL, DISTRICT and SANTA MONICA COMMUNITY COLLEGE DISTRICT -

" "Contact Person

Telephone Number A

Kalih B, Petersen, President Volce: 856-514-8605
SixTen and Assoclates Fax: B68-514-8645
Claimant Address

San Juan Unified School District
P.0. Box 477
Varmichael, California 95608-0477

Santa Monica Community College Dietrict
1900 Pico Boulevard

_Santa Monlica, California 90406-1828

Representative Organization to be Notified

Dr. Carol Berg, Consultant, Education Mandated Cost Network

c/o School Services of Califomia
1121 L Street, Suite 1060 - -
Saararhento, CA 95814 '

Voice; 916-446-7517
Fax: 916-446-2011

Tris-claim aileges the exl
nt Code €

17554(a) of the &

Stence of a reimbursable state mandated program within the me

aning of section 17514 of the

ction 8, article Xiil B of the Calliforrila Constitution. This test cleim is fled pursuant to section

statutory code citation(s) within t
Chapter 81, Statutes of 2002
Chapter 418, Stalutes of 2001
Johapter 169, Statutes of 2001
Chapter 531, Stetutes of 2000

\dentify spectfic seption(s) of _'the._,dﬁapf,eréd bill or execufive order alleged 10 contain a mandate, inciding the perticular
chaptered bil, if applicable. Reporting Improper Governmental Activities

Education Code Section 44110
Education Gode Section 44111
Education Cods Section 44112
Education Code Sacfion 44113

Education Code Section 44114

Education Code Section 87160
Education Coda Seation 87161
 Bducation Code Section 87162
Education Code-Sextion 87163
Education Code Séction 87184

TIMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING RE__Q'UlREMENTS FOR COMPLETING TEST CLAIM ON

THE REVERSE SIDE. _
Name and Title of Authorized Representative Telephone No.
Diaha Halpenny (916) 971-7110
General Counsel
San Juan Unified School District
Signature of Authurizad Representative Date
X ’BZM = May 2 , 2003
RECEIVED )
JUN 65 2633
COMMISSION ON
101 STATE MANDATES
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Stata of California

COMMISSION ON STATE MANDATES e FOr Official Use Only
980 Ninth Sfreet, Suite 300 _ .
Sacramento, CA 55814
(916) 323-3562
C8M 2 (1/91)

. TEST CLAIM FORM o

Local Agency or School District Submitling Claim

"+ SAN JUAN UNIFIED SCHOOL DISTRICT ard SANTA MONICA COMIUNITY COLLEGE BISTRIT

. Contact Person o : - Télephone Number
Keith B. Petersen, President - o ' Voice: 858-514-88056
SixTen and Associates ’ Fax: 868-514-8645
Claimant Address |
San Juan Unified Schoo! District Santa Monica Community College District
P.0. Box 477 : ~ 1800 Plco Boulevard
larmichael, Califomia 95608-0477 Santa Monica, Califomia 90405-1628

Representative Organization to be Notified

Dr. Carol Berg, Conaultant, Educetion Mandated Cost Network  Voice; 916-446-7517
c/o School Services of California : . Fax: 916-446-2011
1121 L Street, Suite 1060

Sacramento, CA 95814

This claim alleges theex:stence of & reimbursabie stats mandated program within the meaning of settion 17514 E:_f_the
Government Code and section 8, article XIli B of the California Constitution. This test tlaim is-filed pLrsuént to sedtion
ofthe Govémmant Code. - ' '

; [= N : : ;

Identlfy speoific section(s) of the chaptered bil or execufive order alleged to contsin & mandate, Including the particular

statutory code citation(s) within the chaptared bill, if applicabla. Réparting Improper Governniental Activifies ‘

Chapter 81, Statutes of 2002 . Education Code Section 44110 Education Code Section 87160

Chapter 418, Statutea of 3601 Education Code Seition 44111 Education Code Section 87161

Ehapter 159, Statutes of 2001 Education Code Section 44112 Education Code Section 87162

Chapter 531, Statutes of 2000 . - Education Code Sactich 44113 Education Code Sdction 87163
Education Code Section 44114 Education Code Section 87164

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING TEST CLAIM ON
THE REVERSE SIDE. - o .
Name and Title of Authorized Representative Telephone No.
Tom Donner , ' (310) 434-4000
Exeautive Vice Prasident - Business and Administrafion
Santa Monica Community College District

Signature of Authorized Reprasantative | Date

X %;, //, _ | May_Z_C_; 2003
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Claim Prepared By:
Keith B.- Petersen

- SixTen and Associates ..

5252 Balboa Avenue, Suite 807

-San Diego, CA 92117 . .. . -
- Voice: (858) 514-8605 - .

e BEFORETHE =
COMMISSION ON STATE MANDATES

' STATE OF CALIFORNIA
. Test Claim of | )
) No. CSM
: )
San Juan UnifiedSchool District ) Chapter 81, Statutes of 2002
: ) Chapter 416, Statutes of 2001
-and ) Chapter 159, Statutes of 2001
) Chapter 531, Statutes of 2000
Santa Monica , ) '
Community College District ) :
) . Education Code Sections 44110, 44111
Test Claimants ) 44112, 44113, 44114, 87160, 87161,
) 87162, 87163,87164
) .
)  “Reporting improper Governmental Activities”
) .

PART 1. AUTHORITY FOR THE CLAIM
The Commission on State Mandates has the authorit); pursuant to Government
Code secﬁon 17551(a) to “...hear and decide upon a claim by a locél age’ncy or school
district that the local agency or school district is entitied to be reimbursed by the state for
costs mandated by the state as réquiréd by Section 6 of Article Xl B of the California
Constitution.” San Juan Uhiﬂed gchool District and Santa Monica Community College

District are “school districts” as defined. in Government Code section 17519."

1 Government Code Section 17519, as added by Chapter 1459/84:

“gghool District” means any school district, community college district, or county
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Test Claim of San Juan Unified School District
and Santa Monica Community College Drstrlct

Chagter 81 102 Reportrng lmgroper Governmental Actrvntre
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PART 1. LEGISLATIVE HISTORY OF THE CLAIM

Thrs test clarm alleges mandated costs subject to rermbursement by the state for :

o -school drstrlcts county offices of educatlon and communrty college dlstncts to establrsh C

and rmplement polrcnes and procedures to comply with the "Reportrng by School

Employees of Improper Governmental Actrvntres Act” pursuant to Education Code
Sections 44110 through 44114 and for community college districts to comply with the
“Reporting by Community College Employees of Improper Governmental Activities Act”
pursuant to Education Code 87160 through 87164,
SECTION 1. LEGISLATIVE HISTORY PRIOR TO JANUARY 1, 1975

Prior to January 1, 1975 there was no state statute or executive order in effect
which required school districts, county offices of education, or community college
districts to establish procedures to protect employee or employee applicant
“whistleblowers” or to discipline employees, officers, or administrators who intentionally
engaged in acts of reprisal, retaliation, threats, or coercion against an employee or

employee applicant for having disclosed improper governmental activity.

- SECTION 2. LEGISLATIVE HISTORY AFTER JANUARY 1, 1975

Chapter 531, Statutes of 2000, Section 1, added Article 5 to Chapter 1 of Part 25

of the Education Code, consisting of Sactions 44110 through 44114. Section 441102

superintendent of schools.”

2 Education Code Saction 44110, added by Chapter 531, Statutes of 2000,

-Section 1:
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~ Test Claim of San Juan Unified School District
,_ and Santa Monica Community College District

__Chapter 81/02 Reporting Improper Governmental Activities

requ_ires the_adiclg td_ ,bé, known as the 'R‘epdrti,ng_ by School Empl_oyées of Imprdpér -

GoverhméhtaivAct__ivities.:Ac,:t’.._-r-:_'":___.'f‘" P
e .'.~Sec»ti6qr44:-‘1:11-3- étates:a -legiélative intent that schdol’-empldyees a_nd other -

persons disclose .improp'er governmental activities.

Section 444 1.24'prcr>vides réle\'/aht deﬁnitiohs. Subdivision (a) defines ah

“This article shall be known and may be referred to as the Reporting by School
Employees of Improper Governmentl Activities Act.” ,

~_.® Education Code Section 44111, added by'Cha'pter 531, Statutes of 2000,
Section 1:

“It is the intent of the Legislature that school employees and other persons
disclose, to the extent not expressly prohibited by law, improper governmental
activities.” :

4 Education Code Section 44112, added by Chaptér 531, Statutes of 2000,
Section 1: ' - S

“For the purposes of this article, the following terms have the following meanings:

(a) "Employee" means a public school employee as defined in subdivision (j) ‘of
Section 3540.1 of the Government Code. .-

(b) "lliegal order" means any directive to violate or assist in violating a federal,
state, or local law, rulg, or-regulation or an order to work or cause others to work in
conditions outside.of their line of duty that would unreasonably threaten the health or
safety of employees or the public. _

(c) "improper governmental activity” means an activity by a public school agency
or by an employes that Is. undertaken in the performance of the employee's official
duties, whether or not that activity is within the scope of his or her employment, and that
meets either of the following descriptions: _ ' '

(1) The activity violates a state or federal law or regulation, including, but
not limited to, corruption, malfeasance, bribery, theft of government property,
fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse of
government property, or willful omission to perform duty. - '

(2) The activity is economically wasteful or involves gross misconduct,
incompetency, or inefficiency. :
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Test Claim of San Juan Unified School District
and Santa Monica Community College District -

_Chapter 81/02 Reporting Improper Governmental Activities

“employee” ,as'a “public school employee,” as déﬁned in subdi\iigion (i) of Section .
. 3540.1° of the .vaerhr-nénf..QO'de_;' .Sub;di\'_/iéigjn (b) defines an “legal order” asa -
. direétive_ J’io vio"late é_ federa‘l,ts'tate,ior’lccal Iaw,‘~fule,,'or;régulation or ar{ order to workin =

| cdnditions_that would unreasonably threaten the health or safety of employees or the

public. S'ubdiv'isidn (©) defines "improper govérnm'entél activity" as ah'activity
undertaken in the pérformance of official duties that violates a state or federal law or
regulation, including, corruption, malfeasance, bribery, theff-, fraud, coercion, cbnversion,
malicious prosecution,_ misuse of government propértyi wfllful-omission to perform duty
or an activity that is economically wasteful or involves gross misconduct, incompetency,
or inefficiency. Subdivision (d) defines "person" as any individual, corporation, trust,
association, any state or local government, or théir agent. Subdivision (&) defines

"protected disclosure" as a good faith comrﬁunication that discloses improper

(d) "Person” means any individual, corporation, trust, association, any state or
local government, or any agency or instrumentality of ariy of the foregoing.

(e) "Protected disclosure" means a good faith commlinication that discloses or
demonstrates an intention to disciose information that may eviderice either of the
following: . "

(1) An improper governmental activity. -

(2) Any condition that may significantly threaten the health or safety of
employees or the public if the disclosure or intetion to disclose was made for the
purpose of remedying that condition.

(f) "Public school employer" has the same meaning as in subdivision (k) of
Section 3540.1 of the Govarnment Code.”

~® Subdivision (j) of Government Code Section 3540.1 defines “employee” és any

person employed by a public school emplayer, except elected or appointed employees,
management employees and confidential employees. .
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Test Claim of San Juan Unified School District
and Santa Monica Community College District
ing | G tal Activities

L , gover'nmentél activity or disqloéés a _rem_edy toahx conditio_n that may signiﬂcéntly _

-,"'i j{ﬁ.re,gat_en;the health .o_r‘séfe'ty:.iof employéeé._.jc)‘r‘.{hg public, .Subdivis'gbn (f) _geﬁnes: “p.x'jb'l'i'c' S

': ~:--'séhdél'empldyét"-as h‘aVi_ng{f-the-s“a,me--m'eaning_as.in.'subdivision--(k)of;Goyerr_\ment- -

" Gode Section 3540.1°. -
Section 441 13, subdiViéibn (a), prohibits an employee from using “official
authority or influence’ to interfere with the right of a person to disclose improper

governmental activity to an official agent. Subdivision (b) defines "use of official authority

& Subdivision (k) of Government Code Section 3540.1 defines "public school
émployer" or "amployer” as the governing board of a school district, 2 school district, &
county board of education, a county superintendent of schools, or a charter school that
has declared itself a public school employer pursuant to subdivision (b) of Section
476811.5 of the Education Code. '

7 Education Code Section 44113, added by Chapter 531, Statutes of 2000,
Section 1: - '

_ “(a) An employee may not directly or indirectly use or attempt to use the official
authority or influence of the employee for the purpose of intimidating, threatening,
coercing, commanding, or attempting to intimidate, threaten, coerce, or command any
person for the purpose of interfering with the right of that person to disclose to an official
agent matters within the scope-of this article. .

(b) For the purpose of subdivision (a), "use of official- authority or influence”
includes promising to confer or-conferring any benefit; affecting or threatening to affect
any reprisal; or taking, directing others 0 take, recommending, processing, or approving
any personnel action, including, but not limited to appointment, promotion, transfer,
assignment, performance evaluation, suspension, or other disciplinary action.

(c) For the purpose of subdivision- (a),‘_"ofﬁcial agent" includes a school
administrator, member of the governing board of a school district or county board of
education, county superintendent of-schools, or the Superintendent of Public Instruction.

(d) An employee who violates subdivision (a) may be liable in an action for civil

_ damages brought against the employee by the offended party. -

(e) Nothing in this section shall be construed to authorize an individual to disclose
information otherwise prohibited by or under law.” :
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Test Claim of San Juan Unified School District
- and Santa Monica Community College District

Ch'apte»r 871. /02 Reporting Improper Governmental Activities

or inﬂ_uence". as promising ‘an‘y ben_eﬁt,. thré@tehin’g any reprisal or_takihg. any rétaliatory o
e _';p‘erson‘nel'.act'iqn. Subdivision (c), d_eﬁnés,"idfﬁéial :a"gent" asa s_éh_ioo'l' adminiétrétpr;_ S
B 'm'e_mberof the gove}hing -boar’d_ ofa school district or couhty bo,ard;df education, county o

' superinfendeht of schools, or the Superinte,ndeht 6f Public Instruction. Subdivision (d)

allows that a violator may be liable for civil damages to the offended party. Subdivision
(e) qualifies that this section should not be construed to authorize an individual to
disclose any information prohibited by law.

Secﬁon 441148, subdivision (a), provides an empioyee or applicant may file a

® Education Code Section 441 14, added by Chapter 531, Statutes of 2000,
Section 1:

“(a) A public school employee or applicant for employment with a public school
employer who files a written complaint with his or her supervisor, a school administrator,
or the public school employer alleging actual or attempted acts of reprisal, retaliation,
threats, coercion, or similar improper acts prohibited by Section 44113 for having
disclosed improper governmental activities or for refusing to obey an illegal order may
also file a copy of the written corriplaint with the local law enforcement agency together
with a sworn statement that the contents of the written complaint are true, or are

. believed by the affiant to be true, under penalty of perjury. The compiaint filed with the

local law enforcement agency shall be filed within 12 months of the most recent act of
reprisal that is the subject of the complaint. , ' _ '
(b) A person who intentionally engages in acts of reprisal, refaliation, threats,
coercion, or similar acts against a public school employse or applicant for employment
with a public school employar for having made a protected disclosure is subject to a fine
not to exceed ten thousand dollars ($10,000) and imprisonment in the county jail for a
period not to exceed one year. Any pubilic school employee, officer, or administrator who
intentionally engages in that conduct shall also be subject to discipline by the public
school employer. If no adverse action is instituted by the public school employer and it is
determined that there is reasonable cause to believe that an act of reprisal, retaliation,

- threats, coercion, or similar acts prohibited by Section 44113, the local law enforcement

agency may report the nature and details of the activity to the governing board of the

- school district or county board of education, as appropriate.
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(o) Inaddition ol otier penaities provided by |

Test Claim of San Juan Unified School District
: ~ and Santa Monica Community College District
- Cha’pter 81/02 Reporting Improper Governmental Activities

" written complaint with his or her supervisor, @ sc_hdcé! administrator, or public school -

aw, a person Wﬁd"ihféntiaﬁally. R

~ engages in acts of reprisal, retaliation, threats,-coercion; or similar acts against a-public’;

~ school employee oF applicant for employment with a public school employer for having
made a protected disclosure shall be liable in an action for damages brought against him
or her by the injured party. Punitive damages may be awarded by the court where the
 acts-of the offending party are proven to be malicious. Where liability has been
established, the injured party shall also be entitled to reasonable attorney's fees as
provided by law. ‘However, an action-for damages shall not be available to the injured
party unless the injured party has first filed a complaint with the local law enforcement
agency. i, : '

(d) This section is not intended to prevent & public school employer, school
administrator, or supervisor from taking, failing to take, directing others to take,
recommending, or approving a personnel action with respect to a public school -
employée or applicant for employment with a public school employer if the public school
employer, school administrator, or supervisor reasonably believes the action or inaction
is justified on the basis of evidence separate and apart from the fact that the person has
made a protected disclosure as defined in subdivision () of Section 44112.

(e) Inany civil action or administrative proceeding, once it'has been
demonstrated by a preponderance of evidence that an activity protected by this article
was a-contributing factor in the alleged retaliation against a former, current, or
prospective public school employee, the burden of proof shall be on the supervisor,
school administrator, or public school employer to demonstrate by clear and convincing
avidence that the alleged action would have occurred for legitimate, independent
reasons even if the public school employee had not engaged in protected disclosures of
refused an illegal order.

f thie supervisor, school administrator, or public school employer fails to meet this
burden of proof in an adverse action against the public school employee in any '
administrative review, challenge, or adjudication in-which retaliation has been
demonstrated to be a contributing factor, the public school employee shall have a
complete affirmative defense in the adverse action.

(f) Nothing in this article shall be deemed to diminish the rights, privileges, or
remedies of a public school employee under any other federal or state law or under an
employment contract or collective bargaining agreement. '

(g) i the provisions of this sec jon are in conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 10.7 (commencing with
Section 3540) of Division 4 of Titie 1 of the Government Code, the memorandum of
understanding shall be controlling without further legislative actian.”
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Test Claim of San Juan Unified School District
and Santa Monica Community College District

Chaoter 81/02 Reoortmg lmgroger Governmental Actrvutge .

' employer allegrng actual or attempted lmproper acts as prohlbrted by Sectlon 441 13. and L
o also allows the offended party to t‘ Ie a copy of the wntten complalnt wrth local law

enforcement wrthln 12 months of the most recent subject of complalnt Subdxvrslon (b)

de‘r‘ Ines the crlmlnal penaltles for acts prohlblted by Sectlon 44113. This conduct shalf
also be subject to dlscrphne by the public school employer If no adverse action occurs
local law enforcement may report the activity.to the governing board of the school district
or the county board of education. Subdivision (c) allows the filing of a civil action and the
court may award damages and reasonable attorney's fees. Subdfvision (e) requires, in
any civil action or administrative proceeding, that the initial burden of proof is on the
employee or applicant to prove a prohibited activity was a contributing factor in the
alleged retaliation. Thereafter, the burden of proof rests on the"supervisor,’school
administrator, or public school employer to provide clear and convincing evidence that
the alleged action would have occurred for legitimate, independent reasons. Failure to
do so gives the public school employee a complete affirmative defense.

| Chapter 531, Statutes of 2000, Section 2, addedArticIe 6 to Chapter 1 of Part 51
of the Educatlon Code, consisting of Sections 87160 through 87164. Section 871609

requrres the article to be known as the Reporting by Community College Employees of

® Education Code Section 87160 added by Chapter 531, Statutes of 2000,
Sectlon 2:

“This artlcle shall be known and may be referred to as the Reporting by
Community College Employees of Improper Governmental Activities Act.”
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Test Claim of San Juan Unified School District
, : and Santa Monica Community College District
Chapter 81/02 Reporting Improper Governmental Activities:

" Improper Governmental Actiyities__Act; B
| Section 87161" states a legislatve inent that community college employees and -

. otfier.persons disclosa improper governmental activities.. -~ ;.- ..

- Section 87"162”_prov'ide_,s rele\iant definitions. Subdivision (a) defines an

© 10 Education Code Section 87161, added by Chapter 531, Statutes of 2000,
Section 2: \
. ] {
“It is the intent of the Legislature that community college employees and other
persons disclose, to the extent not expressly prohibited by law, improper governmental
activities.” : .

. » " Education Code Section 87162, added by Chapter 531, Statutes of 2000,
Section 2:

“For the purposes of this article, the following terms have the following meanings:
- . (a) "Employeg" means apublic school employee as defined in subdivision (j) of
Section 3540.1 of the Government Code as construed to include community college
employees.

(b "lllegal order" means any directive to violate or assist in violating a federal,
state, or local law, rule, or regulation or an order to work or cause others to work.in
conditions outside of their line of duty that wotild unreasonably threaten the health or
safety of employees.or the pubiic. o ,

(c) "Improper governmental activity" means an activity by a community coliege or
by an employee that is undertaken in the performance of the employee's official duties,
whether or not that activity is within the scope of his or her employment, and that meets
either of the following descriptions: ,

(1) The activity violates a state or federal law or regulation, including, but
not limited to, corruption, malfeasance, bribery, theft of government property,
fraudulent claims, fraud, coercion, ¢onversion, malicious prosecution, misuse of
government property, or willful omission-to perform duty.

(2) The activity is economically wasteful .or involves gross misconduct,
incompetency, or-inefficiency. :

(d) "Person" means any individual, corporation, trust, association, any state or
local government, or any agency or instrumentality of any of the foregoing. o

(e) "Protected disclosure” means a good faith communication that discloses or
demanstrates an intention to disclose information that may evidence either of the
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Test Claim of San Juan Unified School District
' _ and Santa Monica Community College District
Chaoter 81/02 Reoorl:ina lmoroner Governmental Activities

employee” as a “public school employee " as deﬂned |n subduvrsron (j) of Sectlon 3540 1. |
of the Government Code as construed to include communlty college employees

e ":'Subdiv13|on (b) det' ines an “lllegal order" asa dlrectlve to vroiate afederal state or local
' —law rule or regulatlon or an order to work in conditlons that would unreasonably -

' threaten the health or safety of employees or the public Subdivision (c) defines

"improper governmental activity" as an activity undertaken in the performance of official
duties that»\-violates a state or tederal law or regulation, including, corruption,
malfeasance, bribery, theft, fraud, coercion, conversion, malicious prosecution, misuse
of government property, willful omission to perform duty or an activity that is
economically wasteful or involves gross misconduct, incompetency, or inefficiency.
Subdivislon (d)-defiries "person” as any individual,"corporation, trust, association, any
state or local government, or their agent. Subdivision (e) defines "protected disclosure"
as a good faith communication that discloses improper governmental activity or
discloses a remedy to any condition that may significantly threaten the health or safety
of employees or the public. Subdivision (f) defines "public school employer" as having

the same meaning as in Government Code Section 3540.1, subdivision (k), which

following:
(1) An improper governmental activity.
(2) Any condition that may sighificantly threatén the health or safety of
employees or the public if the disclosure or intention to disclose was made for the:
- purpose of remedying that condition.
-(f) "Public school employer" has.the same meaning as in subdivision (k) of

- Section 3540.1 of the Government Code as construed to include community coliege

districts.”
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. inc!udes'_commﬁr-\ity_ college districts. .

- i',._A?Se_ction; 8_771'6371‘2,'3!1';1 ‘ivi_sicl_j_n,(a),’prc.JAhjbit's an”emplc’:yéelfrdrﬁ ds,i_‘n:gr-f‘ofﬁpiélif L o
_ authority or influence” to inteffere with the right of & sersari to disclose these ‘matters to

an bfﬁcial agent. Sﬁbdivisioh (b) defines "use of b_fﬁci‘al,nauthority or ihﬂuenc_ief' as

promising any benefit, thre’ate'ning-'any reprisai vor.takih.g ahy r'etéliétdry' -personnei action.
Subdi’yision (c) defines “ofﬁcial agent” as a community college administrator, member of -
the gOvernihg board of a community college district, or the Chancellor of the California
Community Colleges. Subdivision (d) allows that a violator may be liable for- civil
damages to the offended party. Subdivision (e) qualifies that this section should not be

construed to authorize an individual to disclose information if prohibited by law.

: 12 Equcation Code Section 87163, added by Chapter 531, Statutes of 2000,
Section 2: '

) “(a) An employes may not directly or indirectly use or attempt to use the official
authority or influsnce of the employee for the purpose of intimidating, threatening,
coercing, commanding, or attempting to intimidate, threaten, coerce, or command any
person for the purpose of interfering with the right of that person to disclose to an official
agent matters within the scope of this article. .

(b) For the-purpose of subdivision (), "use of official authority of influence”
includes promising to confer or conferring any benefit; affecting or threatening to affect
any reprisal; or taking, directing others to take, recommending, processing; or approving
any personnel action, including, but not limited to appointment, promotion, transfer,
assignment, performance evaluation, suspension, or other disciplinary action.

(c) For the purpose of subdivision (a), "official agent" includes a community
college administrator, mémber of the governing board of a community college district, or
the Chancelior of the: California Community Colleges.

(d) An employee who violates subdivision (a) may be liable in an action for civil
damages brought against the employee by the offended party. o :

(e) Nothing in this section shall be construed to authorize an individual to disclose
information otherwise prohibited by or under law.” ' '
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o Séc-:tionj_87.1 64", ,s.ubdivision[(a),i provides 'th_ajt'anemployé_e or applicant may file

- gection2: -

“(a) An employee or applicant for employment with a public school employer who -
files a written complaint with his or her supervisor, a community college administrator, or
the public school employer alleging actual or attempted acts of reprisal, retaliation,
threats, coercion, or similar improper acts prohibited by Section 87163 for having
disclosed improper governmental activities or for refusing to obey an illegal order may
- also file a copy of the written complaint with the local law enforcement agency, together
with a sworn statement that the contents of the written complaint are true, or are
believed by the affiant to be true, under penalty of perjury. The complaint filed with the
local law enforcement agency shall be filed within 12 months of the most recent act of
reprisal that is the subject of the complaint.

(b) A person who intentionally engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against an employee or applicant for employment with a public
school employer for having made a protected disclosure is subject o a fine not to
exceed ten thousand dollars ($10,000) and imprisonment in the county jail for a period
not to exceed one year. An employee, officer, or administrator who intentionaily engages
in that conduct shall also be subject to discipline by the public school employer. If no
adverse action is instituted by the public school employer, and it is determined that there
is reasonable cause to believe that an act of reprisal, retaliation, threats, coercion, or
similar acts prohibited by Section 87168, the local law enforcement agency may report
the nature and details of the activity to the governing board of the community college
district. :

(c) In addition to all other penalties provided by law, a person who intentionally
engages in acts of reprisal, retaliation, threats, coercion, or similar acts against an
employee or applicant for employment with a public school employer for having made a
protected disclosure shall be liable in an action for damages brought against him or her
by the injured party. Punitive damages may be awarded by the court where the acts of
the offending party are proven to be malicious. Where liability has been established, the
injured party shall also be entitled to reasonable attorney's fees as provided by law.
However, an action for damages shall not be available to the injured party unless the
injured party has first filed a complaint with the local law enforcement agency.

(d) This section is not intended to prevent a public school employer, school
administrator, or supervisor from taking, failing to take, directing others to take,

- recommending, or approving a personnel action with respect to-an employee or -
applicant for employment with a public school employer if the public school employer,
school administrator, or supervisor reasonably believes an action or inaction is justified
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- a wr_ittén comp'la,int-:wi'th his or her supervisor, a schoql_administr?tdﬁr-, or public sc_hbgl.

o ,ém’ployer‘éllégihg;?t?tué,l,-or ét’iémbtéd;,improper';acfS- é,s_prohibitedbv, Séctid,r.i'tB?fi@S and -

TR aHosthe offended »pai'tyfto‘vﬁle a c&py-of-t'he-written coinplaiﬁtwith ilééalvrlaw e .

enforcenfiénf within 12,months of the m"ostrr_ecer'\t s_'ubj'ect‘of the complaint. Subd_ivisi_oﬁ :
(b) defines the criminal penalties for the acts prohibited by Section 87163. This conduct
shall also be subject to discipline by the purblic school employer. If no ad.vérse action
occurs, locai law enforcement may report the activity to the governing board of the
community 6ollege district. Subdivision (c) allows the ﬁling of a civil action and the court

may award damages and reasonable attorney's fees. Subdivision (e) requires, in any

on the basis of evidence separate and apart from the fact that the person has made a
protected disclosure as defined in subdivision (g) of Section-87162.

() In any civil action or administrative proceeding, once it-has been
demonstrated by a preponderance of evidence that an activity protected by this article
was:a contributing factorin the alleged retaliation against a former, current, or

prospective employee, the burden of proof-shall be on the supervisor, school - -

administrator, or public school-employer to demonstrate by clear and convincing.
avidence that the alleged action would have occurred for Iegi_tj_,matg,--:.ind,epen,de_nt
reasons even if the employee had not engaged in-protected disclosures or refused an
ilegal order. If the-supervisor,.school administrator, or public school employer fails to
meet this burden of proof in an adverse action against the employee in any
administrative review, ¢hallenge, or adjudication in which retaliation has been
demonstrated to be a contributing factor; the employee shall have a.complete affirmative
defense in the adverse action. S ,

(f) Nothing in this article shall be deemed to diminish the rights, privileges, or
remedies of an employee under any other federal or state law or under an employment
contract or collective bargaining agreement. , -

(g) If the provisions of this section are in conflict with the provisions ofa
memorandum of understanding reached pursuant to Chapter 10.7 -(commencing-With
Section 3540) of Division 4 of Title 1 of the Government Code, the.memorandum of

understanding shall be controling without further legislative action.”
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A_ c:|v1l actlon or admmlstratlve proceedlngl that the lnrtlal burden of proof is.on: the
T ;.-vemployee or apphcant to prove a prohlblted actlwty was a contnbutlng factor in the
alleged retahatlon Thereafter, the burden of proof rests on the supervnsor school

: admlmstrator or pubhc school employer to provude clear and convrncmg ewdence that

the alleged action would have ocetirred for legmmate, lndependent reasons. Failure to
do so gives the public school employee a complete affirmative defense. |

Chapter 159, Statutes of 2001, Section 68, amended Education, Code Section
44114, effective January 1, 2002, to make technical changes.

Chapter 416, Statutes of 2001, Section 1 , amended »-Education-éode Set:tion

87164™, effective January 1, 2002, to insert five new subdivisions (c,), (d), (), (f), and

" Education Code Sectlon 87164, as amended by Chapter 416, Statutes of 2001,
Section 1, effective January 1,2002, :
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section. = . . T
(h) In addition to all other penalt

intentionally

o5 provided by law, a person who

engages in acts of reprisal, retaliation, threats, cogrgigh:,.fozg,fgimi‘,[_ap_a ,against an

employee or applicant for employment with a public school employ -for having made a

orotected disclosure shall be fiable in an action for damages brought against him or her

by the injured party. Punitive damages may be awarded by the court where the acts of -

the offending party are provern to hfe;_mﬁaﬁ__li.qip\.ia,aWher_g,.Iiapiliiy has been established, the

; N

injured party shall aiso be entitied to reasonable attorney's fees as provided by law.
However, an action for damages sha,l,_,l_.;nqt;»be{ayajlable to the injured party.uniess the
injured party has first filed a complaint with the local law enforcement agency. Nothing in
this subdivision requires an iniured party to file a co laint with the State Personn |

| :e.mbloyer; schaol
administrator, or supervisor _ directing others to. take;
recommending, or approving a personnel acfion with respect to an employee or

. applicant for employment with a public school employer if the public school employer,

school administrator, or supervisor reasonably believes an action or inaction is justified
on the basis of evidence separate and apart from the fact that the person has made a
protected disclosure as defined in-subdivision (e) of Section 87162. :

- (j) In any civil action or administrative proceeding, onee it has been demonstrated - '
by a preponderance of evidence that an activity protected by this article was @

contributing factor in the alleged retaliation against a former; current, or prospective

117

and Santa Monica Community College District |




‘Test Claim of S8an Juan Unified School District
and Santa Monica Community College District
2 Reporting Improper Governmental Activities

~_Chapter 81/0

1 (@) Subdi_viéibn ©) redUir_es the Stéte_Pefsonnel- Board to initiate a hearing or . -

2 investigation of a written complaint within 10 working days. Findings shall bé completéd .

"3 within 80 workings days and a copy of the findirigs mist b provided to the complaining” *
4 employee or applicant and the appropriate supervisors, administfator;-br.employer_.»The

5 hearing shall be conducted in accordance with Section 18671.2" of the Govemnment

employes, the burden of proof shall be on the supervisor, school administrator, or public

}  school employer to demonstrate by cléar and éonvincing evidence that the alleged

action would have occurred for legititiate; indeperident r ver if the employes -
er. If the stipervisor,

had not engaged in protected disclosures o tefuséd an illegal ort he sur
school administrator, or pliblic school employer fails to meet this burden of proof in an
adverse action against the employés in any"admir  review, challerige, or
adjudication in which retaliation has been demonstrated to be a contribiting factor: the
employee shall have a complete affirmative defense in the adverse action.
(k) Nothing in this article shall be deemed to diminish the rights, privileges, or
remedies of an employse under any other federal or state-law or under an employment
contract or colléctive bargaining agreement. o
() If the'provisions of this'section ara in conflict with the provisions of a
memorandum of understanding reached pursuanit to Chapter 10.7 (commencing with
Section 3540) of Division 4 of Title 1 of the Government Code, the memoraridum of
understanding shall be controlling without further legislative action.”

l '® Government Code Section ,18671--2. as amendad by Chapter 472, Statutes of
1996, Section 2: SR s amendad b

“(a) Thé total cost to the stat’e"'-of mair’ltaining;afnd operating the hearing office of

the board shall be detérmined by the board, in advancé or Lpoh any other basis as it
may determine, utilizing information from the state agencies for which sarvices are
provided by the hearing office. ' :
(b) The boaird shall be reimbursed for the entire cost of hearings conducted by
the hearihg office pursuant to statutes administerad by the board, or by interagency
agreement. The board may bill the appropriate state agencies for the ¢osts incurred in
conducting hearings involving employees of those state agéncies, and employees of the
-California State University pursuant to Sections 89535 to 89542, inclusive, of the

Education Code, and may bill the staté departinents having responsibility for the overall
administration of grant-in-aid programs for the costs incurred in conductiig hearings
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Code Subdlwsron (d) allows the employer to request a heanng before the State
3 »Personnel Board to overrule adverse ﬁncllngs Subdrvrsron (e) requrres the State
- Personnel Board to order appropnate relref ifitis determlned that a vrolatron has |
occurred. Subdivision (f) requires that a vrolatron of Sectlon 87163 shall be made in the
supervnsors administrator’s, or employer’s official personnel records. Former
subdivisions (c), (d), (e), (), and (g) were re-lettered (h), (M), @), k), and (1), raspectively.
~Chapter'.;‘81, Statutes of 2002, Section 1, amended Education Code Section

87164, effective January 1, 2003, to split subdivision (c) into subparagraphs (1) and

rnvolvmg employees not administering their own merit systems pursuant to Chapter 1
(commencing with Section 19800) of Part 2.5. All costs collected by the board pursuant
to this section shall only be used for purposes of marntarnlng and operating the heanng _
office of the board.”

19, Educatlon Code Section 87164, as amended by Chapter 81, Statutes of 2002,
Section1, effectrve January 1, 2003: .

“(o) (1) The State Personnel Board shall initiate a hearing or mvestlgatlon ofa
written complaint of reprisal or retaliation as prohibited by Sectlon 87163 within 10
working days of its submission.

‘The exacutive officer of the State Personnel Board shall complete findings of the
hearing or investigation within-60 working days thereafter and shall provide a copy of the
findings to the complaining employee or applicant for employment with a public school
employer and to the. appropriate supervisors, administrator, or employer. This hearing
shall be conducted in accordance with Section 18671.2 of the Government Code, this
rt and the rules of practice and procedure of the State Personnel Board. When the
allegations contained in a complaint of reprisal or retaliation are the same as, or similar
to, those contained in another appeal, the executive officer may consolidate the appeals
into the most appropriate format. In these cases, the trme llmItS described i in thrs
eubdwrsten garagrag shall not apply

thstandin 8671.2 of the Government Code. no cos

as_s_ocrated wrth hearings of the State Personnel Board conducted pursuant to paragraph

]

119




o o A o N

-

10

11

Test Claim of San Juan Unified School Distfict

and Santa Monica Community College District

Chapt ter 81/02 Reporting Improper Governmental Activities

- @). Subpafag'raph '(»1,')._n'1'ade' tei:hnic_al 'chan‘g_es. Subparagraph (2) 'wéé-addeq to .
o yprovide'_thatr.th_e cbsts, gsSoCi,atéd with heatihgs shall 'not'bje charged to .th_e_ Bdé:d of g RN '

GoVernors--bﬁf instead:to thé'c‘_mmiﬁﬁunity-'covlleg-e..distriét that employs the comrplainihg_;'-= T

émp'ldyee or épplicant. ; _ -
~ PARTIIL STATEMENT OF THE CLAIM |
SECTION 1. COSTS MANDATED BY THVE STATE

The Statutes and Education Code s_ectidns referenced in this test claim result in
school districts incurring'costs mandated by the state, as défined in Government Code
section 17514", by creating new state-mandated duties related to the uniquely
governﬁxental function of providing public services and these statutes apply to school

districts and do not apply generally to all residents and entitiés in the state.”®

o

1) shall be ch raed to the b
h , S T R T x g

7 Government Codé section 17514, as added by Chapter 1459/84:

"Costs mandated by the state" means any increased costs which a local agency or
school district is required to incur after July 1, 1980, as a result of any statute eriacted
on or after January 1, 1975, or any exacutive order implementing any statute enacted on
or after January 1, 1975, which mandates & new progran or higher level of service of an
existing program within the meaning of Section 8 of Article XilIB of the California
Constitution. ' '

" Public schools are a Article XIll B, Section 6 “program,” pursuant to Long

‘Beach Unified School District v. State of California, (1990) 225 Cal.App.3d 155; 275

Cal.Rptr. 449:
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The new dutles mandated by the state upon schooi dlstncts county oft' ices of

| : _education and communlty colieges requnre state reimbursement of the direct and |nd|rect o '
o costs of Iabor materials and suppiies data processmg serwces and software

 contracted services and consu_lta_nts, equipment and capital assets, staff and student'

training and travel to implement the following activities:

) School Districts and County Offices of Education:

A) Pnrsuant to the Reporting by School Employees of improper
- Governmental Activities Act (Education Code Sections 44110 through

44114) to establish policies and procedures, and to periodically update
those po[icies and procedures, to implement the act.

B) Pursuant to Education Code Section 44114, subdivision (), to receive, file
and maintain written complaints filed by school employees or applicants for

employment alleging actual or attempted acts of reprisal; retaliation,

threats, coercion or similar improper acts for having disclosed improper
governmental activities or for refusing to obey an illegal order.

C) Pursuant to Education Code_Section 44114, subdivision (b), to-investigate,

or to cooperate with law enforcement investigations of, written complaints

L

“In the instant case, although numerous private schools exist, education in our society is
considered to be a peculiarly government function. (Cf. Carmel Valley Fire Protection

- Dist. V. State of California (1 987) 190 Cal.App.3d at p.537) Further, public education is

administered by local agencnes to provnde service to the public. Thus public educatlon
constitutes a ‘program’ within the meaning of Section 6.”
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1

E)

fi Ied by school employees or apphcants for employment alleglng actual or L |
' -'j_"attempted acts of repnsal retalletlon threats coercron or S|mllar |mproper
) '-acts for _havmg. drsclosed- |mproper governmental' actlwtres or fo,r refusing . "~ e

o obsy an llegal order.

Pursuant to Education Code Section 44114, $ubdivision (b), to discipline,

as may be required by law or the district’s collective bargaining agreement,

any employee, ofﬁeer or administrator, who is found to have engaged in

‘actual or attempted acts of reprisal, retaliation, threats, coercion or similar

improper acts for having disclosed improper goverrimental activities or for

refusing to obey an illegal order..

Pursuant to Education Code Section 44114, stibdivision (c), to respond,
appear and defend in any civil action, directly or derivatively, when named
asa party or otherwise required by the collective bargaining agreement,
brought by a person alleging an employee or efﬁcer of the district has
engéged in actual or attemptéed acts of reprisal, retaliatidn. threats,
coercion or similar improper acts for having made a protected discl,os_ure,.
Pursuant to Education Code Section 44114, subdivision. (c),.to pay
dameges,- directly or derivatively, including attorney’s fees, when ordered

by the court based upon the liability of the district, or as otherwise defined

..by the collec:tlve bargammg agreement

Communlty College
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F‘ursuant to the Reportmg by Communlty Co||ege Employees of lmproper

Governmental Act|v1t|es Act (Educahon Code Sectlons 87160 through

C)

' ‘87164) to estabhsh policies and procedures and to perlod1c.ally update o

those pol'icies and procedure_s, to implement th_e act.

“Pursuant to Education Code Section 87164, subdivision (a), to receive, flle

and maiht_ain written complaints ﬂled»by school employees or applicants for
employment alleging actual or attempted acts of reprisal, retaliation,
threats, coercion or similar impropef acts for having disclosed improper
governmental actlwtles or for refusing to obey an illegal order.

Pursuant to Education Code Section 87164, subdivision (b), to mvestugate
or to cooperate with law enforcement investigations of, written complaints
filed by school employees or applicants for employment alleging actual or
attempted acts of reprisal; retaliation, threats; coercion or similar 'improper
acts for having disclosed improper governmental activities or for refusing
to abey an illegal order.

Pursuant to Education Code Section 87164, subdivision (b), to discipline,
as may be requi_red by law or the district's collective bargaining agreement,
any employee, officer or administrator, who is found {o have engaged in

actual or attempted acts of reprisal, retaliation, threats, coercion or similar

improper acts for having disclosed improper governmental activities orr for .

refusing to obey an illegal order.

-
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H)
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Pursuant to Educatlon Code Sectlon 87164 subdlvrsron (h) to respond

- appear and defend in any crvrt actlon dlrectly or. denvatlvely, when named RERRTEE .

‘asa party or othenmse requrred by the collectrve bargalnrng agreement

brought by a person alleglng an employee or officer of the drstrrct has

engaged in actual or attempted acts of reprisal, retaliation, threats,

- coercion or similar improper acts for having made a protected disclosure.

Pursuant to Education Code Section 87164, subdivision (h), to pay
damages, directly or derivatively, including attorney's faes, ‘when ordered
by the court based upon the liability of the district, or as otherwise defined
by the collective bargarnlng agreement .

Pursuant to Education Code Sectron 87164, subdivision (c), for
Community College Districts to appear and participate in hearings and
investigations initiated by the State Personnel Board when complaints
alleging actual or attempted acts of reprisal, retaligtion, threats, coercion or
similar acts for having made a protected disclosures have been filed with
the Board. |

Pursuant to Education Code Section 87164, subdivision (d), for
Community College Districts to request a hearing before the State
Personnel Board when the adverse findings of the hearing officer are
incorrect.

Pursuant to Education Code Section 87164, subdivision (e), for
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l Communlty College Dlstncts when after a hearmg, the State Personnel
. 2 = Board determlned that a vrolatlon has occurred or lf no hearlng lS |
-3 | : 'requested and the ﬁndlngs of the heanng ofﬁcer conclude lmproper actrvrty L : |
4 has occurred to comply wrth any ordered reltef mcludlng. but not llm|ted to, '
5» ' " reinstatement, backpay, restoration of lost service credlt and the
6 : expungement of any adverse records of the employee or employee
Ty applicant wlto was the subject of the acts of rnlsoonduct. - |
8 J) Pursuant to Education Code Section 87184, subdivision (f), for Community
9 oy College Districts, when the State Personnel Board:determines that.a
10 : supervisor, administrator or emo_loyer has violated Section 87163, to cause
an entry to that effect to be made in the SUpervlsor‘s', administrator’s or
12 _, employe‘r‘-s-ofﬁcial personnel records. -
13 . K) Pursuant to EdUcation Code Section 87164, subdivision (c)(2), to
14 , reimburse the State Personnel Board for all of the costs associated with its
15 hearings ;conducted pursuant to sub’dlvlslon (c)(1).

16 ~  SECTION 2. EXCEPTIONS TO MANDATE REIMBURSEMENT

17 None of the Government Code Section 17556'° statutory exceptions to a finding

"1 Government Code section 17556, as last amended by Chapter 589, Statutes of
1989: '

“The commission shall not find costs mandated by the state, as defined in Section

17514, in any claim submitted by a local agency or school district, if, after a heanng, the
commission finds that:

> ‘o

125




o b N

Test Claim of San Juan Unified School District
and Santa Monica Community College District .

Chapter 81/02 Reporting Improper Governmental Activities -+ |

 of costs mandated by the state apply to this test claim. Note, Vt»h’a.t_‘t'o‘ the extent school .
*_ disticts may have proviously peformed functions simiar to those mandated by the -

. referenced code seations, such efforts did not establish a preexisting duty that would*

relieve the state of its constitutionél requirement to later reimburse school districts when

these activities became mandated.® .

(a) The claim is submitted by a local agency or school district which requested
legislative authority for that local agency or school district to. implement the program
specified in the statute, and that statute imposes costs upon that local agency or school
district requesting the legislative authority. A resolution from the governing body or a
letter from a delegated representative of the governing body of a local agency or school
district which requests authorization for that local agency or school district to implement

a given program shall constitute a request within the meaning of this paragraph.

(b) The statute or executive order affirmed for the state that which had been
declared existing law or regulation by action of the courts.

(c) The statute or executive orderimplemented a federal law or regulation and [
resulted in costs mandated by the federal government, unless the statute or executive
order mandates costs which exceed the mandate in that federal law or regulation.

(d) The local agency or school district has the authority to levy service charges,
fees, or assessments sufficient to pay for the mandated program or increased leve! of
service. o

(e) The statute or executive order provides. for offsetting savings to local agencies
or school districts which result in no net costs to the local agencies or school districts, or
includes additional revenue that was specifically intended to fund the costs of the state
mandate in an amount sufficient to fund the cost of the state mandate.

(f) The statute or executive order imposed duties which were expressly included
in a ballot measure approved by the voters in a statewide election. '

(9) The statute created a new crime or infraction, eliminated a crime or infraction,
or changed the penalty for a crime or infraction, but only for that portion of the statute
relating directly to the enforcement of the crime or infraction.”

. ® Government Code saction 17565, added by Chapter 879, Statutes of 19868:
“If a local agency or a school dis’tribt, at its option, has been incurring costs Which are

subsequently mandated by the state, the state shall reimburse the local agency or
school district for those costs incurred after the operative date of the mandate.”

Ll ]
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_SECTION 3. FUNDING PROVIDED FOR THE MANDATED PROGRAM
- 'No funds :_arerabp'i”o'bri,‘ated by the ététe',fdr_ ,fei'mbUrsehﬁgnt"Of these _cgéts o

" mandated by the state and thera is no other provision of law for recovery of costs from o

any other sourde. A |
PART IV. ADDITIONAL CLAIM REQUIREMENTS
The following elements of this claim are provided pQrsuant to Section 1183, Title
2, balifornia Code of Regulations:' | |
“ Exhibit 1:  Declaration of Diana Halpenny

General Counsel
San Juan Unified School District

Declaration of Tom Donner
Executive Vice President - Business and Administration
Santa Monica Community College District

Exhibit2;  Copies of Statutes Cited

Chapter 81, Statutes, of 2002
Chapter 416, Statutes of 2001
Chapter 159, Statutes of 2001
Chapter 531, Statutes of 2000

Exhibit 3:  Copies of Code Sections Cited

Education Code Section 44110
- Education Code Section 44111
Education Code Section 44112
Education Code Section 44113
Education Code Section 44114
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Test Claim of San Juan Unified School District
and Santa Monica Community College District

Chaoter 81/02 Reportlng lmproper Govergmental ACtIVItIe

- 7 'Education Code Sectlon 87160 .
-~ -Education Code Section 87161 -
. Education Code Section 87162~ .
- Education Code Section 87163 -
~ Education Code Section 87164 -
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Test Claim of San Juan Unified School District
and Santa Monica Commumty College Dlstnct

PART V. GERTIFICATION

certlfy by my mgnature below under penalty of perjury, that the s’catements

made in thls document are frue and complete of my own knowledge or mformatlon and "

 belief.

Executed on May =4 2003, at Carmichael, California by:

Dlana Halpenny ﬁ?

General Counsel
San Juan Unified School Distriot

‘Voice: (916) 971-7110
Fax: (916) 971-7704

PART VI.  APPOINTMENT OF REPRESENTATIVE

San Juan Unified School District appoints Keith B. Petersen, SixTen and

Assoclates, as its representative for this test claim.

W = /é‘/ A) 3
Date /

Diana Halpenny
General Counsel
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Test Claim of San Juan Unified School District
and Santa Monica Community College District.

Chapter 81/02 Rennrlmg.lmpmpeﬁmemmeniamctudnes L

| PART V CERTlFlCATlQN |
l cerllfy by my sngnature below under penalty of perjury, that the statements
made in thls document are true and complete of my own knowledge or mformatlon and

belief.

Executed on May &% _ 7’( , 2003, at Santa Monica, California by:

g/

Tom Donner
Exacutive Vice President
8anta Monica Community College District

Voice: (310) 434-4000

- Fax: (310) 434-4386

PART VI. APPOINTMENT OF REPRESENTATIVE
Santa Monica Community College Disttict appoints Keith B. Petersen, SixTen

and Associates, as its representative for this test claim.

Tom Donneér , Date
Executive Vice President
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DECLARATION OF DIANA HALPE»NNY

San—Juan“Unifi.ed School District

PR 'Tes_t Clalm of San Juan Unified School District -

and of Santa Monlca Communlty College Dlstnct

COSM No.

- Chapter 81, Statutes of 2002
Chapter 416, Statutes of 2001
Chapter 159, Statutes of 2001
Chapter 531, Statutes of 2000
Education Code Sections 44110
Education Code Sections 44111
Education Code Sections 44112

Education Code Sections 44113
Education Code Sections 44114

Education Code Sections 87160
Education Code Sections 87161
Education Cade Sections 87162

Education Code Sections 87163
Education Code Sections 8?164

~ Reporting improper Government Activities

|, Diana Halpenny, General Counsel, San Juan Unified School District, make the
following declaration and statsment.

In my capacity as General Counsel to San Juan Unified School District , | am
responsible for the district's compliance with the reporting of improper governmental
activfties. I am familiar with the provisions and requirements of the Statutes and |
Education Code Sections enumerated above.

These Sta_tutes and Education Code sections require the San Juan Unified

School District to:

A) Pursuant to the Reparting by Schaol Employees of Improper
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Declaration of Diana Halpenny

f Governmental Actlvr’ues Act (Educaﬂon Code Sections 441 10 through’

| o _55 "_'441 14) to establlsh pohcnes and procedures and to penodlcally update

. those pohcres and procedures to lmpiement the act

B

C)

D)

E)

Pursuant to Educat|on Code Section 44114, subdivision (a) to receive, ﬁle o

and maintain written complalnts filed by school employees or apphcants for -

employment alleging actual or attempted acts of reprisal, retaliation,

threats, coercion or similar improper acts for having disclosed |mproper
governmental activities or for refusing to obey an illegal order.

Pursuant to Education Code Seotion 44114, subdivision (b), to investigate
or cooperate with law enforcement written complaints filed by school
employees or applicsnts for employment alleging actual or .attempted acts

of reprisal, retaliation, threats, coercion or similar impraper acts for having

~ disclosed improper governmental activities or for refusing to obey an illegal

order.

Pursuant to Education Code Section 44114, subdivision (b), to discipline
any employee, ofﬁcer or administrator, as may be required by law or the
district's collective bargaining agreement, who is found to have engaged in
actual or attempted acts of reprisal, retaliation, threats, coercion or similar

improper acts for having disclosed improper governmental activities or for

" refusing o obey an illegal order.

Pursuant to Education Code Section 44114, subdrvnsmn (c), to respond,
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- Declaration of Diana Haipenny

) appear and defend in any civil -action directly or derivativeiy, when named‘ .
- : ;‘as a party or otherwrse reqwred by the coliective bargaining agreement |
. brought by a person aileging an employee or oft‘ icer of the dlstrrct has
: engaged in actuai or attempted acts of reprisal, retaiiation threats
coercion or similar improper acts for havrng made a protected disclosure.
F) Pursuant to Education Code Section 441 14, eubdivision (c), to pay
damages, directly or derivatively, including attorney’s feee, When ordered.
hy the court based upon the liability of the district, or as otherwise defined
by the collective bargaining agreement .

It is estimated that the San Juan School District, to the extent improper activities
may be reported, will incur approximateiy $1,000, or more, annually, in-staffing and other
costs in excess of any funding provided to school districts and the state for the period
from July 1, 2001 through June 30, 2002 to implement these new duties mandated by
the state for which the school district has not been reimbursed by any federal, state, or
local government agency, and for which it cannot otherwise obtain reimbursement.

The foregoing facts are knoWn to me personally and, if so required, | could testify
to the statements made herein. | hereby 'declare under penalty of perjury that the
l ,

|
/
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_ Dectaratron of Dlana Halpanny

‘ foregorng is. true and correct except where stated upon mformatton and behef and where o

| f’so stated I deciare that | belleve them o be true

EXECUTED this-_ A 2 dayof May, 2003 at Carmlchael Calrfomra

Dppa Fabpez

Diana Halpenny / B
General Counsel
San Juan Unified School District :
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| DECLARATION OF TOM DONNER
SANTA MONICA COMMUNITY COLLEGE DISTRICT

Test Clalm of- San Juan Unlt' ed School Dlstrlct _ ~
and of Santa Monlca Communlty College Dlstrlct

COSM No

* Chapter 81, Statutes of 2002.
Chapter 416, Statutes of 2001
Chapter 159, Statutes of 2001
Chapter 531, Statutes of 2000
Education Code Sections 44110
Education Code Sections 44111
Education Code Sections 44112
Education Code Sections 44113
Education Code Sections 44114
Education Code Sections 87160
Education Code Sections 87161
Education Code Sections 87162

Education Code Sections 87163
\Education Code Sections 87164

Reporting Improper Governmental Activities

l, Tom Donner, Executive Vice Presidenta Business and Administration, Santa
Monica Community College District, make the following declaration and statement.

in my capacity‘as Executive Vice President - Business and Administration, | am
responsible for the district's compliance with the reporting of improper governmental
activities, | am familiar with the provisions and requirements of the Statutes and
Education Code Sections enumerated above.

These Statutes and Education Code sections require the Santa Monica

Community College District to:
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Declaration of Tom Donner

B

C)-

D)

' ,PUrsuant to the Reportmg by Communrty College Emptoyees of Improper .
-Governmental Activrtles Act (Educatron Code Sectlons 87160 through
» -—.-'_87164) o estabhsh pohcres and procedures and to perrodrc:atly update

o those pohcres and procedures, to |mplement the act.

Pursuant to Education Code Seotton 87164, subdivision (a) to recerve file .
and maintain written complaints filed by school employees or apphcants for

employment alleging actual or attempted acts of reprisal, retaliation,

threats, coercion or similar improper acts for having disclosed improper

govemmental.activities or for refusing to obey an illegal order.

Pursuant to Education Code Section 87164, subdivision (b), to investigate
or cooperate with law enforcement written complaints filed by sohool
employees or applicants for employment alleging actual or attempted acts |
of reprisal. retaliation, threats, coercion or similar improper acts for having

disclosed improper governmental activities or for refusing to obey an illegal

. order.

Pursuant to Eduoation Code Section 87164, subdivision (b), to discipline
any employee, officer or administrator, as may be required by law or the
district's collectlve bargaining agreement, who is found to have engaged in

actual or attempted acts of reprisal, retaliation, threats, coercion or similar

_ improper acts for having disclosed improper governmental activities or for

- refusing to obey an illegal order.
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. ) .appear and defend in any crvrl actlon drrectly or denvatrvely, when named -

_Pursuant to Educatron Code Sectron 87164 subdrvrsron (h), to respond

- asa party -Or: othen/vrse requlred by the collectrve bargarnrng agreement '_ ST

o brought by a person alleging an empioyee or officer of the district has

H)

'engaged in actual or atterhpted acts of reprisal, retaliafion-, threats,

coercion or similar improper acts for having made a protected disclosure-.
Pursuant to Education Code Section 87164, subdivision (h), to pay
damages, directly or derivatively, including attorney's fees, when ordered |
by the court based upon the liability of the district, or as otherwise defined
by the collective bargaining agreesment .

Pursuant to Education Code Section 87154, subdivision (c), for
Community College Districts to appear and participate in hearings and
investigations initiated by the State Personnel Board when complaints
alieging actual or attempted acts of reprisal, retaliation, threats, coercion or
similar acts for having made a protected disclosures have been filed wifh
the Board. |

Pursuant to Edu-cation Code Section 87164, subdivision (d), for
Com'rnunity' College Districts to request a hearing before the State
Personnel Board when advérse findings of the hearing officer are
incorrect.:

Pursuant to Education Code Section 87164, subdivision (e), for
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' o Declaration of Tom Donner
" Test ( :la|m (:hapte: 81/02 Eepqd;ing Impmp' ar (?.oue;umenial,Actim'ies

: Communrty College Districts when after a heanng, the State Personnel

' -Board determlned that a V|olat|on has occurred or |f no hearlng IS

o ,'requested and the ﬁndmgs of the heanng ofﬁcer conclude |mproper actlwty S

' _has occurred to comply with any ordered rellef lncludlng, but not llmnted to,
B 'Vreinstatem_ent, backpay, restoratlon of lost service credit, and the .
expungement of any adverse records of the employee or employese
applicant who was the subject of the acts of misconduct. |

J) Pursuant to Education Code Section 87t64, subdivision (f), for Community

College Districts, when the State l’ersonnel Board determines that a
supervisor, administrator or employer has violated Section 87163, fo cause
an entry to that effect to be made in the supervisor’s, adrninistrator’s or
employer’s official personnel records.

'K)  Pursuant to.Education Code Section 87164, subdivision (¢)(2), to
reimburse the State Personne! Board for all of the costs associated with its
l\earings conducted pursuant to subdivision (c)(1).

It is estimated that the Santa Monica Community College District, to the extent
improper activities may be reported, will incur approximately $1,000, or more, annually,
in staffing and other costs in excess of any funding provided to school districts and the
state for the period trom July.1, 2001 through June 30, 2002 to implement these new
dutles mandated by the state for which the school district has not been reimbursed by

any federal, state, or local government agency, and for which it cannot othenrvlse obtain
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Declaratlon of Tom Donner

- .

e | _rermbursement

The foregorng facts are known to me personally and rf so required l could testrfy

- -;*-to the statements made herem i hereby declare under penalty of perjury | that the

' fore.omg is true and correct except where stated upon mformation and belief and where )

so stated | declare that | believe them fo be trus,

EXECUTED this_Z¢ _ day of May, 2003, at Santa Monica, California

/.

Tom Donner

Executive Vice President

Business and Administration

Santa Monica Community College District
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COPIES OF STATUTES CITED
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COLLEGES AND UNIVERSITIES-—COMMUNITY COLLEGES—
~ REPORTING IMPROPER GOVERNMENTAL ACTIVITIES

CHAPTER 81
.- A.B. No. 2034

L " AN ACT to amend Section 87164 of the Bducation Code, relating to community colleges.

© 7 [Filed with Secretary of State June 30, 2002.) © -
R " LEGISLATIVE COUNSEL'S DIGEST-~ .- - = -~

e AB 2034, Horton. .. ‘C_‘,ommunityAcolleggs:_ Reporting by Community College Employfggeé of

Improper Governmental Activities Act. . o :
Existing law establishes the California Community Colleges under the administration of the
"Board of Governors of the California Community Colleges. Existing.law authorizes the
establishment of eommunity collage districts under the administration of community cellege
governing boards, and authorizes these districts to provide instruction at community- college
- campuses throughout the state. - . ’ oo
‘Existing law, lmown as the California Whistleblower Protection ‘Act, sets forth the
circumstanees and procedures under which a state employee may report improper govern-
mental activities or-make a protected disclasure to the State Auditor, and prohibits retaliation
of reprisal against a state employee for these acts. Existing law, kmown as'the Reporting by
* Community College Employees of Improper Governmental Activities'Act, enacts' provisions,
applicable to community college campuses, that are similar to the California Whistleblower
Protection Act, including procedures for the investigation and determination of complaints by
the State Personnel Board. ' )

This bill ‘would require the hearings to be conducted in accordance with the statutes

governing community colleges and the rules of practice and procadure of the State Personnel-

Board: The bill would also require that no costs associated with hearings of the State
Personnel Board conducted pursuant to a cited provision of the Reporting by Community
College Employees of Improper Governmental Activities Act shall be charged to the board of
governors, The bill would instead requive that all.of the costs associated with those hearings
ghall be charged dirsttly to the commumity college district that employs the complaining:
employee, or with whom the complaining applicant for employment has filed his or her
employment application, '

The people of the State of California do enact as follows:

SECTION 1. Section 87164 of the Education Code is amended to read:

87164. (a) An employee or applicant for employment with a public school employer who
files a written complaint with his or her supervisor,a community college administrator, or the
public school employer alleging actual or attempted acts of reprisal, retaliation, threats,
coercion, or similar improper acts prohibited by Section 87163 for having disclosed improper
governmental activities or for refusing to obey an illegal order may also file a copy of the

484 Adqllluns.ur changes indicated by underling; delations by asterisks * * *
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5001-2002 REGULAR SESSION . Ch. 81, § .1

vh’iﬁten complaint with the local: law enforeement agency, together with a sworn statement
- that the contents of ‘the written complaint are true, or are believed by the:affiant to be true,
- under penalty of perjury. The complaint filed with the local law enforcement agency ghall be

filed within. 12 months of the most recent ack of reprisal that is the subject: gf the complaint.

" (b) ‘A person who inté

" gimilar acts against an employee .or applicant for. employment with a public school employer. T

. ¢+ for-having made & protected disclosure is subject. to a fine not to exceed ten thousand dollars -

s ($10,000) -and imprisonment in the county jail fora period not to exceed one year, : An .
__employee, officer;: or administrator who intentionally engages in that. conduct, shall also be o .

o subject to discipline- by the public achool employer. If no adverse action is instituted by the
public school employer, and it is determined that there is reasonable cause to believe that an

- act of reprisal, retaliation, threats, coercion, or similar acts prohibited by Section 87163, the

local law enforcement _agendy . may veport the nature and’ details’ of the activity to the

- governing board of the community college district. _ . o
(e)(D). The State Personnel Board shall initiate 2 hearing or investigation of a written
complaint of reprisal-or retaliation as prohibited by Section 87 163 within 10 working days of
its submission. The executive officer of the State Personnel Board ghall complete findings of
the hearing or. investigation within 60 working days thereafter, and shall provide a copy of the
findings to the complaining employee or applicant for erhployment with -2 public school
employer and to the appropriate supervisors, administrator, or employer. This hearing shall
be condueted in accordance with Section 18671.2 of the Goverfiment Code, this part, and the
rules of practice and procedure of the State Personmel Board, When the allegations
contained in 2 complaint ‘of reprisal or retaliation are the same as, or. gimilar to, those
contained in another appesl, the gxecutive officer may congolidate the appeals into the most
appropriate format. In thése cases, the time limits described ‘in this paragraph shall not

2 ‘Notiwithetanding Section 186712 of the Governﬁlent Code, no coﬂts' asséciated with
hearings of the Gtate. Personnel Board conducted pursugnt to paragra h (1) shall be charged
a.ssqci_ated with hearings of the Btate

Personnel
commumty college district nplaining
cornplaming applicant for employment has filed Tuis or her employment application.’

() Tf the findings .of the executive officer of the State Personnel Board set forth acts of
alleged misconduct by the supervisor, community college’ administrator, or public schoal
employer, the supervisor, administrator, or employer may request & hearing before the State
Personnel Board regarding the findings of the executive officer. The request for hearing and
any subsequent determination by the board shall be made in accordance with the board’s

nsual rules governing appeals, hearings, investigations, and disciplinary p_roceedings.

(é) T, after the hearing, the State Personnel Board determines that a violation of Section
87163 oceurred, or if no hearing is requested and the findings of the executive officer conclude
that improper activity has occurred, the board may order any appropriate relief, including,
but not limited to, reinstatement, back pay, restoration of lost service credit if appropriate,
and the expungement of any adverse records of the employee or applicant. for employment
with a public school employer who was the subject of the slleged acts of misconduct
- prohibited by Section 87163. ' ‘

(f) Whenever the Qtate-Personnel Board determines that 2 supervisor, community college
administrator, or public sehool employer has violated Section 87168, it shall cause an entry to
that effect to be made in the supervisor’s, community college administrator's, or public school
employer’s official personnel records, ' :

(g) In order for the Governor and the Legislature to determine the need to continue or
modify personnel procedures as they relate to the investigations of reprisals or retaliation for
the disclosure of information by employees, the State Personnel Board, by June 30 of each
year, shall submit a report to the Governor and the Legislature regarding complaints filed,
hearings held, and legal actions taken pursuant to this section.

(h) In addition to 2l other penalties provided by law, a person who intentionally engages in
acts of reprisal, retaliation, threats, cosrcion, or similar acts against an employee or applicant

Addifions or changes indicated by underling; deletions by asterisks * * ¥ 485
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Ch. 81, § 1 - _ | ' STATUTES OF 2002

< for employment with a public school employer for having made a protected disclosure shall be

- liable in an action for damages brought against him or her by the injured.party. Punitive

- . damages may be awarded by the court where the acts of the offending party are proven to ba
. malicious. . Where liability has been established, the injured party shall-also be entitled to

ST reasonsble ‘attorney’s fees as provided by law.. However, an action for damages shall not be™ - ™.~
-+ -gyailable to the injured party unless the injured party has first filed a complaint with the local * =~ ..
. law enforcement agency. - Nothing in this subdivision requires an' injured pa.rty to file a

7 . complaint with. the State Pereonnel Board pnor to seeking relief for da.mages ina court of
law, < -

(i) This section is not intended to prevent a pubhc echool employer, school adnmﬂetrator, or -

supervisor from taldng, failing to take, directing others to take, recommending, or approving
8 persontiel action with respect to an employes or applicant for employment with & public
“school employer if the public school employer, school administrator; or supérvisor reasonably
believes an action or inaction is justified on the basis of evidence separate and apart from the
fact that the person hag made a protected disclosure 8 defined in suhdivision (e) of Section
87162.

4) In any civil detion or administrative proceeding, once it has been demonstrated by a
prepondera.nce of evidence that an activity protected by this article was a contributing factor
in the alleged retaliation ega.met a former, curréit, or prospective:employee, the burden of
proof shall be ofi the euperweor, school adm:metrator, or public school employer to demori-
sfrate by clear and convineing evidence that the dlleged action “would have octurred for
leg'ltlmate independent reagons even ‘i the employee had not ‘engaged in protected’ disclo-
. sures or refused an illegal ‘order, If the superwsor, school administrator, or public echool
aimployer fails to meet this burderi of proof in an adverse action against the employee in any.
administrative review, challenge, or adjiidication in which retaliation has been demonstrated
‘to be 'a contributing factor, the employee shall ha.ve a complete affirmative defense in the
adverse action, .

(¥) Nothing in this article shall be deemed to diminish the nghts pnvﬂegee, or remedies ‘of
an employeé under any other faderal or state law or under ‘an employment contract or
collective ba.rgauung agreement,

() If the provisions of this section are 1n conﬂmt W1th the provisions of a memore.ndum of
understanding reacheéd pursuant to Chapter 10.7 (commericing with Section 8640) of Division

4 of Title 1 of the Government Code, the memorandum of understanding shall be controllmg
w1thout further legislative action. . .
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S UNIV'ERSITIES—WHISTLEBLOWERS—-
HV[PROPER GOVERN'MENT ACTIVITIES

CEAI’TER 416' ' '-
m ., .:-»:'.".'-_':"3'.-. il AB NO 64,.{ : T ‘- R '-:'i;' T ' )

_‘||....

- AN ACT to nmend Seutlon 8‘1164 of the Educetmn Code, rela,hing to whlstleblower protactmw

.

LEG-ISLATIVE OOUNSEL’S D'IGES'L‘

S AB 647 Horh 1.
of Imprepen Governmentai Actwrhes -Abt,

'y

':; [Filed with Seorebary‘ofSta.te Octuber 2% 2eoL] T e o

II o

WhlBtlebloWer proteetmn Reportmg by Gommumty Cd]lege Employees.

* iistingbw, te ‘California Whistleblower” Protectmn At ‘sota ferbh fe cxrcumataneee da

pmceduree under ; ahich. a state emplpyee’ May report "fmproper- governmental activities' or

" .make & roteuted dmdoeure to the State Auditor, and prohlbibe retahatxon or repnsal against . .
a eteteemployee ‘for these oty -Existing law: deﬁnes any employee. of the" California- -Btate -
. {riverdity a8 & staté employee a.nd th: California Btate University aga ptefe aggney i for.gorme .

provisions, of this aet. Existing law authorizes o Olifornia State, Umvarsrby ‘smployee $o file a
written” complaint with His-or: héit supstvisor:or, myhager; or any: other deelgneted univetsity

officer glleging actugl or attempted acts of repnsal, retaliation, thieats, goercion, OF: -gimilar -

imppx: per, acts ts for havmg made; 2. protacted disclosure.. Tt is.p misdemeanor for any, pereo to

inf en’gx" ally ‘engage i, acks freta,hatmn, repnsal thx:eate, ‘eoéralon, O giniilar’ “actd agams .an
- empl yee. of the. Onhforma Sta.te Umvermty for. havmg made S protected dlscloeure \mder

tHege prov:emns.

E:astmg law’ eetabhshee the Reporhmg by Commurﬂty Oollege Employeea of Improper :

_GbVet‘ nenfal’ Adtivities’ Act; whikh énacts ‘provisions ‘pimilar tg the Cale rme W“meﬂebIOWer
‘ Protec n Act thatare apphcable tp ‘community college campuses

{wnuld -amend ‘the. Repox‘tmg by - Oommuxﬂt " College Employees of, Imprqper
5 Adh to imdlude procedures fur the in veet,1ga.tmn a.nd. determmat\on of

,.. ‘-..,_. '- .. -._- .-'.. .':' _'_ : X , N et

'. JTh
SEGFDIGN 1.4 Section 8’7164 of the: Erducatlon Gode i8 amended\tb read NERR )

Addlllunsnﬂr chanpes- 'lndieateu hy*underhne. 'daleﬂuns by oasterlsks‘“’ *r " 3051
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people af th,e Sta;te of Ca,hfomw, d,o enmct‘ as follows' i . K
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87164. (a) An employee or applicant for employment with a public school employer who
files a written complaint with his or her supervisor, a community college administrator, or the
public school employer alleging actual or attempted acts of reprisal, retaliation, threats,
- eoercion, or similar improper acts prohibited by Section 87163 for having discloged improper

governmental activities or for refusing to obey an illegal order may also- file a-copy of the -
"~ . written complaint with the local law enforcement .agency; together with.a sworn statement
- - that the contents of the written complaint are true, or are believed by the affiant to be true, -
- under penalty of perjury. The complaint filed with the local law enforcement agency shallbe = - -
_ - filed within 12-months of the most recent ach of reprisal that is the subject of the complaint, = . -
-, (b)- A 'person- who intentionally engages in acts of reprisal, retaliation; threats, coercion, or =~
© - similar acts againgt an employes: or applicant for employment -with-a public school employer . .
- for having made a protected disclosure is subject to 2 fine not to exceed ten thousand dollars

($10,000) and imprisonment. in the county jail for a period not to exceed one yesr. An

employeg, officér, or administrator who intentionally engages in that conduct shall also be -

subject to diseipline by the public school.employer. If no adverse action is instituted by the
puhlic school employer, and it is détermined that there is reasonable cause.to bélieve that an
act of reprisal, retaliation, threats, coercion, or similar acts prohibited by Section 87168, the
local law enforcérént agenecy may report the natire and details of the -aetivity to the
governing hoard of the community college distzict. _

(c) The State Parsonnel Beard shall cinitiste a hearing or.investization of ritten
complaint of reprisal ‘or retalistion as prohibited by, Seckon 87163 within:10 working days of

e conducted in accordance with Section 186712 of the Government. Cods, Whien the

allsgations contained in & complaint of .reprisal or retaliation are the same as, of sinilar to,
those contained in another appesl the executive officer may consolidate the appeals info the
most appropriate format. In these cases, the time Limits describad in thig gubdivieion shall
not apply. . o . . g T . "

(d) It the findings of the executive officer of the State Personnel Bosrd set forth acts of
allegéd misconduct by the supervisor, commum college _administrator, or public..school
employer, the supervigor, administrator, or employer may request a hearing bafore the State
Personnel Board regarding the findings of the exacutive officar, The reyuestfor Hamrnt and
any subsequent détermination by .the hoard shall. be. made in accordance with the: board’s
usual rules governing appeals, hearings, investigations, and disciplinary proceedinga,

(e) If, after the hearing, the State Personnel Board determines that a violation of Section

87163 oceurred, or if no hearing Is requested and the findings of the-executive officer conclude
that improper ackivity has ocourred, the board mey order any appropriate relief, includin

but not lLimited fo, reinstatement, backpay, restoration of lost service credit if appropriate
and the ungemsnt of any adverse records of the employes or. applcant for em loyment,

with a publiec aschool. employer who was the subject of the alleged acts of misconduct
prohibited by Section 87163, j :

1) Whenever the State Personnel Board determines that a.su ervisor, community collepe
administrator, or public sehool employer has violatad Sechion 87163, it shall cause an entry to
that effect to be made in the supervisor’s, community college administrator's, or public school
employer's official personnel records. i '

)} In order for the Governor and the Lepislature to determine the need to continue or
modify personnel procedures as they relate to the invesh ations of reprisals or retaliation for
-the disclosure of jnformation by employees, the Stats Persennel Board; hy June 80 of: each

ear, shall submit a report to the Governor and the Lem lature regarding complaints filed
hearings held, and legal acfions taken pursnant to this section. R .

(h) In addition to all other penalties provided by law, a person who intentionally engages in
acts of reprisal, retaliation, threats, coercion, or similar acts against an employee or applicant
- for employment with a public school employer for having made a protected disclosure shall be
liable in an action for damages brought against him or her by the injured party. Punitive
damages may be awarded by the court where the acts of the offending party are proven to be

3052 Additions or changes Indicated by .underline; - deletions. by asterisks’* * *
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| ‘3 personnel action with respect to an employe

"proof shall be on the silpel

.adverse action.

2001-2002 REGULAR SESSION o R Ch. 417

ma]iéioua. 'Whel_‘_e Hability has been established, the injured party ghall also be entitled to
ressonable attorney’s fees a8 provided by law.  However, an action for damages ghall not be

available to the injured party unless the injured party has first filed 2 gox_nplaint with the local - - -

law enforgement agency. Nothing in this subdivision requires an injurad party to file 2

complaint with the Qtate Persorinel Board prior to seexing. relief for damages m & courd of
‘- (i) This section is niot intended to ‘prev

supervisor from taldng, failing to-take, directing others to take,

) » or applicant for emiployment with a public

school employer if the public school employer, achool administrater, or. gupervisof ‘yaggonably

beljeves.an tion 6 inaction is justified on the basis of evidence sep rate and apart from the

" fact that the person lias made & protected disclosure a8 defined in subdivision (8 of Section

87162. - L ) .

@) In any givil actien or adqxﬁﬁstraﬁve proceeding, once it has héen demons ated by a
preponderahce-of gvidence that an- activity. protected by this, article was & confributing factor
in the alleged retaliation agajnst & former, current, or prospective employee, the purden of

“siiperyisor, school administrator, or. public school employer to, demon-.
ar and con ing. avidence- that the alleged action would “have oceurred for
legitimate, independerit re: @ even if the employee had not éngaged in.protected disclo-
sures oOr refused gn ilegal order. If the Supervisar, school administrator, or public school

strate by -cle

‘employer fails to meet this burden of proof in'an adverse action against the employee in any

pdininigtrative review, challenge, or adjudication i which _feta.]iationlhas’ been demonstrated

to be a cgnt;‘ibﬁi?in'g.factor;-the employee shall have & complete affirmative ‘deferise in.fhe

(kY Nothing in this article shall be deemed to dmumsh the rights, pﬂﬁéges, or remedies of

:'r an employee under any other federal or statelaw or under an employment contract or
¢ collective bargaining agreement. ‘ ‘

(1) If the provisions of this section are in. cbnﬂict with the provisions of 2 memorandum of

. tinderatanding reached pursuant fo Chapter 10.7 {(commencing with SYection 3540) of Division
. 4 of Title 1 of the Government Code, the memorandum of understanding shall be controlling
- without 'ﬁnther legislative action. : ‘
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“"10167.2, and 21702 of thie Business and Professions. Code, 1o amend Sections-1748.10, 174811, |

~ . 1810.21, 29544, 2954.5,and 3097 of, ‘and to amend and renumber Section:1834.8-0f,.the Civik Code,”: -

- * - to. smend Sections 408.020,-6451;
". .. ‘Bections:9323, 9331, @nd 9408 ‘of

. 44114, -48023.1, 48664, 52064, 52270, .52485; 54749, 56045, 5684, B9432.7, 69434.5, -60487.6, 59489,

e Bections 492,'6046, and 75181 ‘of the Food and Agriculfural Code, to-pmend Sections 3643.4,
© 85622,
' 3168,

MAINTENANCE OF CODES ; ..y . .-

e L L

AGT to diiienl Sections 37, 118,190, 144, 356, 164711, 2670.6, 26705, 2670.19, 2095, 3050, 3864, 8405,
4060; 4812, 4980:80, 4980.90, 4996.6, G111, 5536, 6408, 6716, 67302, 6756, 7092, 76B3.11, B02T, 8773.4,

4, and 699,510 of the: Gode.of Civil:Precedure,.to ‘amend

£9613.1, 87164, and 92901 of, and to amend and renumber Sections 45005.25 and 4500530 of, the

Education Code, to amend Sections-1405, 8040, 9118, and 16375 of the Elections Code, to'amend

- Bection 17604 of the Family Code, to.amend Sections 761.5, 4827, 16024, 16501, and 185686 of the

Financisl Code, to 2mend Sections 1506, 2921, and 8276.8 of the Fish.and Game Code, to amend
3.2, 3560.5, 6254, 6516.6, 6599.2, T074; 18935, 20028, 20800, 20392, 21006, 21647.7, 30064:1, 31461.3,
681,55, 31835.02, 88773.6, 65720, 65584, 66585.1; and T6058.1 of, th
Sections -444.21, 185811, 11836; 11877.5, 17022, 25358.6.1,

Government Code, to amend
107 B , 104170, 106112, -111656.5,
111656:13, 114145; 123111, and 124900 of, to amend and ren Section 104320 of, and to
amend -and renumber the heading of Article 10.5 (corameticing with Section 1399.801) of
Chapter 2.2 of Divigion 2 of, the Health and.Safety Code, to amend Sections 789.8, 1215.1,-1871,
1872.85, 10128,135, 10178,8, 10192.11, 102312, 10236, 10506.5, 11621.2, 11784, 11786, 11787, and 12698
of the Insiragce Code, to. Sections 90,5, 129, 230.1, 4455, and 4609 of the Labor Code, to

amend Section 1048 of the Milit , '
3068.65 of the Penal Code, to amend Sections 1813 and 16082 of the: Probate Code, to' amend
Sections 10129 and 20209.7 of the Public Contract Code, to amend Sections 5090.51, 14581, 36710,

and 42923 ‘of the Public Resources Code, to amend Sectiors 8885, 28812, 7948, 9608, 8610, and

12702.5 of, and to amend and renumber Section 399.15 of, theé Public Utilities Code, to amend °
Sections 76.11, 75.21, 97.3, 214, 23622.8, 28646; 44006, and 45153. of the Revenue and Taxation .

Code; to amend Sectioh 1110 of the Uneniployment Insurance Code, to amend Section 4000.37 of
the Vehicle Code, to aniend Sections 1789.5, 4098,1, 5614, 8102, 10082, 14005.28, 14005.35, 140085,
14087.82, arid 14105.26 of the Welfare and Institutions Code, and to amend Seetion 611 of the

San Gabriel Basin Water Quality Authority Act (Chapter 776 of the Sfatutes of 1992), Section 1

* of Chapter 352 of the Statutes of 2000, Section 1 of Chapter 661 of the Statites of 2000, Section

2 of ‘Chapter 693 of the Sf.a.tutes of 2000, Sections 5 and & of the Naval Training Center San
Addltiens or chanpes indicated by underling; deleflons by asterisks * * * 1427

——
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L 28, ¢ 408 ‘of mmiércial ‘Code, to amend Sections.2200; 6810,-17640.3,
.. 25102, 25108, and 25120 of the Corporations Code, to:.amend Sections 813, 406, 426, 427, 11700, . -
17071.46, 17210, 17817, 17610.5, 22660, 22060, 25938, 38126.1, ‘87262, 37262.2, 37619, 41820.1, 42239, -

ary and Veterans Code, to amend Sections 272, 417.2, 646.94, end -
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" the public, scli;b.t;}-l_gmpluyéf},allég’jng: ‘dotual of ja,ttje_n_ipted.actﬁ'bf-répi'igiial, retalintion,. thigats

g’owiammer‘_ij;élﬁéﬁﬁﬁée“or'for,._.‘refuéing-to_obey-.‘an’,i]lé'gﬂ -'6r&éf’;iiay;9130'ﬂ9§"a-qppy‘:of the -

20012002 REGULAE sessON” - - :-‘555'1,59-.;@‘:63

- . et i o e Bieston ot et o sl

- at

4114 ey B public: schook :'ex};prc__ayqe;@n.--ap' loait for :em;"ﬂoyméﬁﬁ-:witﬁ 5 poblic.school -

- gmployer who fles o written coniplaint with .biq._o;‘he}; gupervisor, & school adniinistratot, on

1 )

" written corpplain® “with the local 1a% ‘enforcement agency ‘together: with: a-SWorL statemefit .

¥ coprcion, 6. SimilaE fmproper 2715 probibited, by Section 44118 for having diaciosed, frmpropes -

L t}_ia,t_-the{cq:'iten‘@:sa"oﬂth'e'»m"i'bten'én;nplaiﬂﬁiaré' tx*he;.br-are'-béli_eve,d by,*heafﬁanﬁtb e-trie, s .

" under penalty of perfury. e complaint flad with the'local 16W

filed trithin 12 months ‘0f the most ragant, ach of reprisal that-is:the subject of:

ot {6 A peteon who hﬁénﬁonﬂly'épgages'in scts-of peprisal; i:étahg’.’gi'ci,hi'-t'hi"ei:.t;._i!,':coérqio'xi;.-‘or\

~ " gmilar acts against a 15'1'_J.Blic_ ‘school ‘employee or applicant, for employment with & pirblic school

. employer fof having Tade: a propécted disclosure 18 subject to a firie

" fhonsand doliars ($10,000) Jjnd mprisonzént in the: conty jail for ' period not to éxceed one,

i year.” -Any. public school Smployee, officer, or ‘dministrator who iittenitionally grigages -m.fl;hat-. .

‘omfiuct shall also be gubjett to-diseipline bi-the public gchool employer: T¢ no-adverse action

- ,in instituted by the public.school employer * * "W gnd it is determmined that.there s ‘easonable

.cqumé to believe that an act of reprisal, ‘petaligtion, thveats; coerciol, OX. gimilar acts probibited
by Section 44113 pccurred—, the local _law. enforce:ixeﬁt,:agepgy may report the nature and

r may ) !
details of the. activity to the , governing board of- the’ s@_:}__:ool dis'mct or county "bo.ard...of B

aducation, 88, approp‘nat_e. e

© In ;ddition to allother -pénalﬁeé ;'grc}ﬁdéd by 1aw, ‘a“per‘soﬁ ‘who intentionally 'eng.agefa' in,

aits of reprisal, Tetaliztion; threats, coercion, OF similar acts againsta public sdhool emplayee

. "or apphicant for employment with & publ-ic.-school gmployer _for"havmg made a protected

. pe entitled to reasonahle attorney’s {ees as. provided by law. Fowever, an gction for damages . '
. ghall not be available to- the injured party unless .thejnjure'd-'party..has firgt-filed 2 complaint
. with the ocal 1aw enforeement agency. SRRV UL L T Crd e

o in the aﬂggé{d.rataliaﬁﬂn againgt a former, carrent, br prospective public schiool employed; the -

|imislebekgt , i
+ -ungerstan necyEpched puTsRAN: B0 Ghe .’.fv.‘?-?e;:.l.br'}.f:cq;rpm?p(}jn@'vg‘ithnﬁaed}ip_n_y_'afﬁé())ﬁoﬁ;:D;,y}s.-i_gin,
8

"disclosure shall-be Jiable in an-action for damsages brought’ against him or her by the injured
axrty. Punitive daniages-may pe dwarded by the court wherethe acts of the offending party’

p ne y C
are proven to be alicious. Where Hability has been astablished; the injured party shall also

| or: BUPervisOL. from’ taking, failing to take, directing’ others * to" take; vecommending, Or
I':sﬁpprovqng a-pier_*ponne_l action with- r;gspept- to a public g¢hool employee Or a.pplichnt for
! ‘émployment with g.'pub]_ic pehool amployer if the public schoot ‘employer; ‘sehiool Adininisbrator,
or gupervisor .reasonablybe)ieves the action or fnaction*ig justified on the Joasis of evidence
-gepa_rate and apart from the fact that the perbon: hag rade & protected digclosure as defined
| in mibdivision (_e)'_'of Section 44112. . P T R

.:dy. This aection'is nof -intendgd:t.o' prevent 2 public school émplbyer,,s—cﬂool administrator,

| o(e) In'any eivit action or aamimsﬁ-ative,flsroééeding, ‘onee 1t has{-béqn'dqmqnétfaﬁed-‘by A

| prépqnderanee'-of evidence that ax' activity -'pr&“t}acted by thig article was ‘g fponitributing: factor

- demonstrate by clear and convincing evidence that the alleged action ‘would Have. décutred for

|- purden of proof-shall, be op the "Su?ei’ﬁﬂor,‘ﬁchool-é\’&rnixﬁﬂ'hratorf'ér public school exnployetto

| legifimate, “indeperdent, reasons  even if the, public school, epuployee had not, engaged in-

__..pljotc_agte__d,gi;sclqs};xe,ef or .:gf}lsed .an i}legal_grder; If the, supervisory s.choo_l-..adminiStratop,.or
i public school employer fails to meet, this burden of proof in an aqlversé,'actién'ag'éjnét.’eﬁe
. public .gpho,q}'_ ggrxployt_ael_in ?apy._adnﬁx},i.sti'amv review,. challenge, OF g “whic
" yétaliation has been demtnstrated £0 Ko 3 st fACtor; the plblic

1 Raye s, Comypileke gﬁf@aﬁgéﬁ@éﬁanééﬁ'{;gﬁie='ﬁ%fse-a"ction. -
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Ch.189, § 206 . - gsraromes oF a0

.. - (@) The meetings of the Biparﬁsén California Commission on Internet Political Practices
- shall be open and public. The comrnission members shall receive one hundred dollars ($100)
. .per diem for each day of attendance at & meeting of the commission, mot. to exceed 10
, (meetings. . . - U oo T S P o :

.. {f) The Bipartisan California- g

" commission shall cease to exist on January-1, 2002. .- - -

-.-8BEC. 207, - Section'3 of»C_}haptez:Q'ZB-»df-_the-Statutes of 2000 is-’;mendec_} tore'ai'i:A e R
' Sec. 8. The sum of two hundred twanty thousand dollars ($220,000) is hereby appropriated

- from the General Fund to the Controller for alloeation to the Bipartisan- California Commis-

sion on Internet Political Practices to defray the costs of the commission in conducting the

study and preparing the report required by this act.

year that takes effect on or before January 1, 2002, and that amends, amends and renumbers,
adds, repeals and adds, or repeals a section that is amended, amended -and renumbered,
added, repealed-and ‘added, or repealed by this act, shall prevail over this act, whether that
act is enacted prior to, orsubsequent to, the enactment of this act. The repeal, or repeal and

addition, of any article, chaptar, part, title, or division of any code by this act shall not become’
", operative if any section of any other act thst'is enacted by the Legislature during the 2001

calendar year and takes affect on or before J: anuary 1, 2002, amends, amends and renumbers,
adds, repeals and adds, or repeals any section contained in that articls, chapter, part, title, or
division, : S _
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s 5 Commission. on htemetPoHtlcal Practices shll report its . _ v
- findings and recommerdations to-the Legislature. not later than Dgcember 1, 200L.. The: . - -

SEC. 208, .Any section of any act enacted by the Legislature during the 2001 calendar
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19992000 REGULAR SESSION | _ Ch. 531,§1

~ SCHOOLS AND SCHOOL DISTRICTS—PUBLIC SCHOOL - - -
7 EMPLOYEES—WRITTEN COMPLAINTS

S0 CHAPTER‘_B?&_ A R
' “ AnB- N0.2472 - '..'"" Tl -

AN ACT to add Article § (cominencing with Séction 44110) to ‘Chptet 1 of Part 25 of, and toadd ™ =~ T T

. Article 6 (commencing with Section 87160) to Chapter 1 of Part B1 of, the Bducation Code,
. relating to public school employees. oL : . - :

[Filed with Secretary of State September 19, 2000.]

LEGISLATIVE GdUNSEL'S DIGEST

: AB 2472, Romero, Public school employees: disclosure of improper governmental activi-
‘ties. ' '

- Under the California Whistleblower Protaction Act, the State Aunditor is authorized to
-conduet an investigative andit upon receiving corifirmation that.an employee or state agency,
~as defined, has engaged in an-improper governmental activity. The act prohibits an employee
from using his or her official authority or influence to intimidate, threaten, coerce, or
command any person in-order to interfere with that person's right to make a disclosure under
the act. The act protects employees who, among other things, make disclosures to anyone of
information that may evidence an improper governmental activity, refusal to obey an illegal
order, or any condifion that- may significantly threaten the h th or safety of employees or

the public if the disclosure is made for the purpose of remedying the cordition. _
The act also provides that a state employee who. files a written complaint with his or her
SUpervigor, manager, or the appomﬁ%lg _power alleging actudl or attempted acts of reprisal,

retaliation, threats, coercion, or similar improper acts because he or she has made a protected
disclosure under the act, may also file a copy of the written complaint with the State

Personiel Board, as specified. Any ‘pers¢n who engages in the above-specified acts is guilby -
of o misdemeanor and subject to a $10,000 fine, anid is also subjéct to civil liability, as .

specified, except for any action or inaction that is justified on the basis of evidence separate
and apart from the fact that the person has made a-p;'otected disclosure. T

This bill would enact the Reporting by School Employees of Improper .Governmental
Activities Act and the Reporting by Community College Employees of Tmproper Governmen-
tal Activities Act which would -enact provisions similar to the California- Whistleblower

Protection Act applicable to employees of any public school employer, a8 defined, and, would -

add provisions by which a public school employee is autherized to file a written complaint with
the local law enforcement agency, as specified, alleging acts or-attempted acts of reprisal,

retaliation, threats, coercion, or similar improper acts. By expanding the seope of an existing
crime, the bill would create a state-mandated local program.

The California Constitution requires the state to reéimburse local agencies and school
districts for certain costs mandated by the Etate. Statutory provisions establish procedures

for making that reimbursement.

‘This bill would provide that no reimbursement is required by this act for a specified reason.

The people of the State of Californic do en_dct as follows:

: SECTIC)N 1. Article 5 (commencing with Section 4411'0) is added to Chapter 1 of Pél:t 256
of the Education Code, to read:

Additions_or changes indicated by underiing; deletions by asterisks * * * 2929
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Ch. 531, § 1 STATUTES OF 2000

Article 5. Reporting by Schoel ‘Employees of Improp(_ar Governméntal Activities -

44110, ' This article shall be known and may be referred. to as th‘e Reporting by_Schqdl
Employees of Improper Govemmgntal'Acﬂi\{it_ies Aget, o IR
. 44111 It is the intent of the Legislature that school employees and other per

to 'the'exb.ent not expressly prohibited by law, improper governmental activitios.

- . 44112, " For.the purposes of this article, the following terms have the following njeahings; B

-7 (3) “Binployee™ m
- 3b640.1 0f the Gover'nmer_ﬂ; _Code, ’

(b) “Tlagal order” means ahy direckive 4 Yiolate ‘oF assist in vi-biat.irig""é. 'fedéré.'l; Si'..ﬁté,..o; B

. local law, rule, or regulation or an order to work or cause others to work in conditions outside

of their line of dqty that would unreasonably threaten the health or safety of employeas or the

public.

-(e) “Improper governmental activity” means an activity by a public school agency or'by an
employee that is undertaken in the performance of the employee's official duties, whether or
not that activify is within the scope of his or her employment, and that meets either of the
following descriptions:

(1) The activity violates a state or federal law or regulation, including, but not limited to,
corruption, malfeasance, bribery, theft of government property, fraudulent claims, fraud,
coercion, eonversion, malicious Progecution, misuse ‘of government .property, or willful omis-
sion‘to perform duty. ' :

(2) The activity is econornically wasteful or involves gross' misconduect, incompetancy, or
inefficiency. . . : : :

(d) “Person” means any ‘individual, corporation, trust, association, any state or local
goveinment, or any agency or instrumentality of any of the foregoing, :

(e) “Prgtected_diéiclosure" meuns & good faith. communication that discloses of demon-
strates an infention to discloge. information that may evidenee either of the following:

(1) An improper governmental activity,

(2 Any"condi_ﬁqn that may ‘significantly threaten the health or safety of employess or the
public if the disclosure or intention to disclose was made for the purpose of remedying that
condition, . : .

(f) “Public school employer” has the same meaning as in subdivision (k) of Section 8540.1 of
the Government Code.

44113. (a) An employee may not directly or indirectly use or attempt to use the official
authority or influence of the employee for the purpose of intimidating, threatening, coercing,
commanding, or attempting to intimidate, threaten, coerce, or command any parson for the
purpose of interfering with the right of that person to disclose to an official agent matters
within the scope of this article. . =~ -

- (b) For the pitpose of subdivision (a), “nse of official authority or influenca” includes
" promising to confer or cotferring any benéfit; affecting or threatening to affect any reprisal;
or taking, diretting others to take, recommending, pro¢essing, or approviiig any personnel

action, including, but not lmited to appointment; promoticn, transfer, assignment, perfor-

manee evaluation, suspension, or other disciplinary action.

(c) For the purpose of subdivision (a), “officidl agent” includes a school administrator,
member of the governing board of & school district or county board of education, county
superintendent of schools, or the Superintendent of Public Instruction.

(d) An employee who violates subdivision (a) may be liable in an action for civil damages
brought againat the employee by the offended party.

(e) Nothing in this section shall be construed to authorize ‘an_individual to disclose
information otherwise prohibited by or under law. - '

44114. (a) A public school employee or applicant for employment with & public school
employer ‘who files a written complaint with his or her supervisor, 2 school administrator, or

2930 Additions or changes indicated by underiine; daletions by asterisks * * *
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1999-2000 REGULAR SESSION Ch. 531, § 2

" the public school emplbyar glleging actual or attempted acts of reprisal, retaliation, threats,
coetcion, or similar improper acts prohibited by’ Section 44113 for having disclosed improper
-governmental activities or for refusing to obey an illegal order may also file a copy of the

*written complaint with the local law enforcement agency together with a sworn ‘gtatement

that the contents of the written complaint are true, or are believed by the affiant to be true,

under-penalty of perjury. The complaint filed with the local law enforcement agency shall be »

"~ filed within 12 months-of the most vecent act of reprisal that i the subject of the complaint. . -

(b A person Who intentionally engages i scts, of veprisal, refaliation; threats, coeréion, or
gimilar acts-against-a public achool employee or applicant for employment Wwith 2 public school. .7

_employer. for - haying made a protected disclosure ig- subject to & fine not to exceed ten

thousand dollars (§10,000) and imprisohn “the count;

year., Any public sehool employee, officer, or administrator who intentionally engages in that
conduct shall also be subject to discipline by the public school employer. If no adverse action
i instituted by the public school employer, and it i8 determined that there is roasonable cause
to believe that an ach of reprisaly retaliation, threats, coercion, or similar acts prohihited by
Section 44118, the local law enforcement agency may report the nafure and details of the
activity to the governing board of the school district or county board of ednecation, as
appropriate. a .

. {2) In addition fo all other penalties provided by law, & person who intentionally engages in
acts of reprisal, retaliation, threats, coercion; or gimilar acts against a public school employee
or applicant for amployment with & public school employer. for having made a protected
disclosure shall be lable in an action for damages brought against him er het by the injured
party. Punitive damages may be awarded by the court where the acts of the offending party
are proven to'be malicious, . Where liability has been established, the injured party ghall also
be entitled to reasonable attorney's fees as provided by law. Howévet, an action for damages
‘shall not be available to the injured party anless the injured party hag-first filed & complaint
with the local law enforcement agency. R ' .

- (d) This gection-is not intended to prevent & public school employer, school administrator,
or supervisor from taling, falling to take, directing others to take, recommending; oY
approving a_personnel action with respect to 2 puhlic schoel employee or applicant for

employment with & public school employer if the public achool employer, gchool administrator,
or supervisor ressonably believes the action or inaction ia justified on the basis of evidence
geparate and apart from the fact that the person has made & protected disclosure as defined

in subdivision-(e) of Section 44112:

(e) In any civil action or administrative proceeding, once it has been demonstrated by 2
preponderance of evidence that an activity protected by this article was 2 contributing factor
in the alleged retaliation against-a former, current, or prospective public school employee, the
burden of proof shall be on the supervisor, school* administrator, or public'school employer te
demonstrate by clear and convincing evidence that the alleged action would have occurred for

2, indapendent reasons oven if the public echool employe¢ had” nob engaged in
protected discl uveg or refused an illegal order. If the supervisor, school administrator, or
public school gmployer fails to meet-this. burden of proof-in an adverse_action against the
public school gmployee ‘in any"admirﬁstr‘ative,review, challenge, or adjudication in which
retaliagtion has been demonstrated to be 5, contributing factor, the public school employee shall
have a complete affinmative defense in the adverse action. ‘

(f) Nothing in this article shall be deemed to diminish the rights, privileges, or remedies of
a public school employee under any other federal of state law or under an employment

coniract or collective bargaining agresment.
(g) If the provisions of this section are in conflict with the provisions of 2 memorandum of
understanding reéached pursuant to Chapter 10.7 (commencing with Section 8540) of Division

4 of Title 1 of the Government Code, the memorandum of understanding shall be controlling

without further legislative action. )
SEC. 2. Article 6 (commencing with Section 87160) is added to Chapter 1 of Part b1 of the
Education Code, to read: ' : ' _ '
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~ Ch. 531, §2 SR L STATUTES OF 2000 -

Artlcle 6. Reportmg by Gommumty College Employees
SRR of Improper Governmental Actmtlee B

87160 ThlB ertlcle shall be known and may be referred to ag the Reportmg by Commum-..

- by College Employeee of Improper Governmental Achwtlee Act. -

. 87161, It is the intent of the Leguelature that’ commumty college employeee and other A T
__Persons dleeloee, ‘to the extent not expreesly proh.\blted by law, unproper govenunenta.l o

activities,
87162, For the purpoees of this arhcle, the followmg terme have the followmg mearunge

" (a) “Employee” means a public school employee as defined in subdivision () of Section

3540.1 of the Government Code as construed to include community college employees.

(b) “Ilegal order” medns any directive to violate or assist in vmla.tmg g federal, state, or
local law, rule, or regulation or an order to work or cause others to work in condltmne outsnde
of their line of duty that would unrea.eonably threaten the health or safsty of employeee or the
publie,

(e) “Improper governmental actav1ty” ‘eans an actmty by a commumty college or by an
employee that is uridertaken in the performance of the employee's official duties, whether or
not that activity is within the scope of his or her employment and that mests either of the
following descriptions:

(1) The activity violates a state. or federal law or regulation, meluding, ‘but not limited to,
corruptlon, malfeasance, bribery, theft of government property, frandulent claims, ﬁaud
coerclon, conversion, malicious prosecution, misuse of government property, or willfnl omis-
sion to perform duty.

(2) The actmty is economically waeteful or mvolvee gross misconduet, mcompetency, or
inéfficiency.

(d) “Person” means any individual, corpora.tlon, truet agsociation, any state or local '

government, or any agency or mstrumentalxty of any of the foregomg )
-(e) “Protected disclosure”  means & good faith communication that discloses or demon-
strates an intention to: disclose information that may evidence either of the following:
(1) An improper governmental activity.
(2) Any condition that may significantly threaten the health or safety of employees or the

public if the disclosire or mtentmn to disclose was made for the purpose of remedying that
condition,

(f) “Public school employer" has the same meaning as in subdivision (k) of Section 8540.1 of
the Government Code as construed to include commumty co]lege distriets.

87163. (a) An employee may not directly or indirectly use or attempt to use the official
authority or influenca of the employee forr the purpose of intimidating, threatening, coercing,
commanding, or attempting to intimidate, threaten, coerce, or eommand any person for the

purpose of interfering with the right of tha.t pereon to dxecloee to an official agent mattere

within the scope of this article.

(b) For the purpose of sibdivision (a), “use of official authonty or influence” includes

promising to confer or conferring any benefit; affecting or threa.tenmg to affect any reprisal;
or taking, directing others to take, recommending, processing, or approving any personnel
action, including, but not limited t6 appointment, promotion, transfar, aeelg'nment perfor-
- mance evaluation, suspénsion, or other disciplinary action.

(¢) For the purpose of subdivision (a), “official agent” includes a community college

.administrator, member of the governing board of a commumty college district, or the
Chancellor of the California Community Colleges,

(d) An employee who violates subdivision (a) may be liable i in an action for eivil damagee
brought against the employee by the offended party.

(6) Nothing in this section shall be construed to authorize an md.w1dua1 to disclose
information otherwise prohibited by or under law,
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g7164. “(a) An employee or spplicant for employment with & publie sehool employer who
_ files a written complaint with his or her supervisor, a commumnity college adminietrator, Or the

- publie school .employer alleging actnal or attempted acts of reprisal, reta]ia.tion,’_thi'eata,-- ,
. .coercion, or-similar improper acts prohibited by Haction 87168 for havjng.,discloéed improper - -

ctivities or for refusing to. obey an illegal erder may -also file'a copy of the . ¥
-+ writter: complaint with the 1ocal law -enforcement agency,: together ayith-a sworn ptafement 00 T

governmental

- that the contents of the written complaint are true, or are believed by the affiant 50 be true, - |
. ... umder peénalty of perjury.. Tha corplaint filed with the. local law enforceme. t agency shall be-

fled within 12 months of the most recent act of reprisal that ig the subject of the complaint. . ST

(b) A person who intentionally engages in acts of reprisal, retaliation, threats, coercion, oOr
gimilar acts against an employee or applicant, for. employment_wit.h a public sehool employer
-{or having made a protected disclosure is subject to 8 fine not to exceed-ten theusand dolars
($10,000) and- imprisonment in the county jail for a period not o exceed one-year.
ernployee, officer, or administrator who intentionally engages in that conduct shall also be
subject to discipline by the public gchool employer. If no adverse action is instituted by the
public school employer, and It is determined that there is reagonable cause o believe that an

act of reprisal, retaliation, threats, coercion, or similar acts prohibited by Saction 87163, the

local law enforcement agency may report the nature and details of the activity to the.

governing board of-the comuunity college district.

(¢) In addition to all other penaltieé provided by law, & person who intentionally engages in
acta of reprisal, retaliation, threats, coercion, or similar acts against an employee or applicant
for employment with & public school employer for having made a protected disclosure shall be

jiable in an action for damages brought against him or her by the injured party. Punitive
flamages may be awarded by the court where the acts of the offending party are proven to be
‘malicious, Where liability has beén pstablished, the injured party shall slso be. entitled to
reagonable attorney’s fees as provided by law. However, an. action for damages shall not be
available to the injured party nless the injured party has first filed 2 complaint with the local

law enforcement agency.

-(d) This section is not intended to prevent 2 public achool employer, gehool administrator,
or supervisor from taldng, failling to take, directing others to take, recommending, or
approving a personnel action with respect to an.employee oF applicant for employment with 2
public school employer if the public school employer, achool administrator, or supervisor
reasonably believes an action or inaction is justified on the Jasis- of evidence separate and
apart from the fact that the person has made a protected disclosure as defined in subdivision
(@) of Bection 87162, :

(¢) In sny civil action or administrative proceeding, once it has been demonstrated by a
preponderance of evidence that an activity protected by this article was a contributing factor
in the alleged retaliation againgt a former, carrent, or prospective employee, the purden of
proof shall be on the supervisor, gchool administrator, or publie school employer to demon-

" trate by clear and convineing evidence thab the. nlleged action wouild have occurred for

legitimate, independent reasons even if the employee had not engaged in protected disclo-

gures or refused an ilegal order. If the supervisor, school administrator, or public school
employer fails to meet this burden of proof in an adverse action against the employee in any
. administrative review, challenge, or adjudication in which retaliation has been demonstrated

to be a contributing factor, the employee ghall have a complete affirmative defense in the

adverse action. . . _

"+ (f) Nothing in this article shall be deemed to diminish the rights, privileges, or remedies of
an employee under any other federal or state law or under an employment contract or
collective bargaining agreement. - .

(g) If the provisions of this section are in cc;nﬂict with the provisions of a memorandum of -

understanding reached pursuant to Chapter 10.7 (commencing with Section 3640) of Division
4 of Title 1 of the Government Code, the memorandum of understanding shall be controlling
without further legislative action,

9EC. 8. Nothing in this act is intended to supersede or limit the application of the

privilege of gubdivision (b)-of Section 47 of the -Civil Code to informants and proceedings
conducted pursuant to Article 3 (commencing with Qection 8647) of Chapter 6.5 of Division 1
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A of Title 2 of the Government Code, a8 conﬁrmed in Braun V. Bureau of State Andits (1998) 6’7

* OalApp.4th 1382.

.- SEC.4 No reimbursement is reunred by this act pursuant to Sectxon 6 of .Ar(ncle XIIB -

" of the California Constitution bacausé the only costs that may be mcurred ‘by a local agency-
~.- ‘or ‘schob]. district will: be .incurred because 'this act creates a new crime or-infraction, | - -
+ . eliminates a crime or iifraction, or chariges the penalfy for & crime or infraction, within the - <+ -7
meaning of Section 17566 of the Government Code, or changes the definition of & cr1me Wlthin SRS

" the meaning of Section 6 of Articla XIII B of the California Consﬁtutmn et
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- (Added by Stats.2000, ¢. 531 (AB.2472), § L) = T F.ov -

§ M112. Definitions

- intention to diseloss information that may evidence either of the following:

TDYCATION CODE

§ 44110, Short title . : .
This ‘article shall be known and may be refarred to as the'Reporting by School Employaes of Improper

Governmental Activities Aet, o o .

(Added by Stats.2000, ¢ 581 (A.B.2472), § 1.) '

Y

§ 4111, Legiclative intent -

‘It i-the intent of the Legislature that achool é;iﬁluyees and other persons disclose, fo the extent nbt ' .

expressly prohibited by law, improper governmental activities, . . .

. For the purposes of this article; the fouéwmé'tem have the following 'x-nea.ningsz

(a) “Employee” mears 2 public school employee as defined in aubdivision () of Section 35401 of the
* Government Code, - - . : DR :

(b) “Ilegal order” means any diractive to violate or assist in violating a fedaral, state, or local law, fu.le,

or regulation or an order to work or canse others to work in conditions outside of their line of duty that .

would unrazaonshly threaten the health or safsty of employees or the publie. J

“(e) "Impropér governmental actfvity” means an activity by e public school agancy or b'y an smployes
that Is undertaken in the performance of the employee's official duties, whether or not that activity is
within the scope of his or her employment, and that meets either of the following descriptions:

(1) The activity ‘violates a state or federal law or regulation, including, bub not limited to, corruption,
malfarsance, . bribery, theft of government property, fraudulent caime, fraud, coercion, conversion,

* malicious prosacution, misuse of government property, or willful omission to perform duty.

(%) The activity is economically wastaful or involves gross miscondust, incompetency, or inefficiancy.

(d) "Person” means any individual, -corporation, trust, association, any state or local government, or
eny agency or instumentality of any of the foregoing, .

(8) "Protected disclosure” means & good faith communication that discloses or‘damc;naiz'atea an

(1) An improper govefn_menta.l activity. . . )

. {2) Any condition that may significantly threaten the health or safety of employees or the public if the
disclosura or intention to disclose was made for the purpose of remedying that condition.

() “Public school employer” has the same meaning as in subdivision (k) of Section 8540.1 of the
Government Code: :

(Added by Stats.2000, . 631 (A.B.2472), § 1)

§ 44118. TUse or attempt to use official authority or influence to intexfere wi‘th pratected disclo-
sures; prohibitions; civil liability :

() An employes may not directly or indirectly use or attempt to usa the official anthority or influsnce
pf :hhg employee for the purpose of intimidating, threatening, coercing, commanding, or attempting to
intimidate, threaten; coerce, or command any person for the purpose of interfering with the right of that
peraon to discloge to an officisl agent mattars within the scope of this article,

() For the purpose of subdivision (a), “use of official suthority or influence” includes promising to
confer or conferring any benefit; affecting or threatening to affect any reprisal; or taking, dirseting
othe::s 1o take, recommanding, processing, or approving any personnel action, including, but nat limited to
apaomtment, promotion, transfer, sssignment, performance evaluation, suspension, or other disciplinary
action. '

(¢) For the purposs of subdivision (), “officlal agant” includes & school administrator, member of the
_gwen_ling board of a school district or eounty hoard of aducation, county superintendent of schools, or the
Superintendent of Public Instruction. : - o

(@) An employes who violates subdivision (3) may be Hable in an action for civil damages brought
against the ergplgyea_by ths offended party.

(e) Nothin i this section shall be construed to authorize an individual to disclose information

otherwise prohibited by or under law.
- (Added by Stats,2000, o, 531 (A:B.2472), § 1) -
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§,. 44114, Written complaints; ﬁiing with locdl law _enfuréament ag-aﬁey; penalties; other rights
and remedies . : T - '

) A public school smployee or ‘a.pplican’n for employment with 2 public school employer who files & - -
written complaint with his or her” supervisor, & gchool - administrator, or the public schaol ‘amployer

alleping sotual of attempted -acts of reprisal, retaliation, threats, cosrcion, or similar improper acts

" plleging actal or st or similar improper 8ifs
- prohibitad by Section 44113 for Having disclosad improper governmental activities or for refusing to obey

“ _gn illegel order may also file a copy of the written complaint with the local Jaw enforement sgency - I AT B

" gogather with & sworn statement that the contents of the written complaint ave true, or &re pelleved by =~ < T
. the affiant to be true, under penalty of parjury.. The ¢omplaint’ fled with the-local law. enforcement :, . 2o o0 e

agency shall be Fled within 12 months of the mast recent act of reprisal that is the subject of the
complaint. —_ : . : S

(b) A. person who intentionally engages in acts of reprisal, retaliation, threats, cosrcion, or similar acts
pgaingt 5 public school employee or spplicant for employment with & public school employer for having
mede a protected disclogure iz subject to & fineg not to exceed ten thousand dollars (§10,000) and
imprisonment in the county jail for 2 period not to excead one year.” Any puble schoal employee, offcal,
or administrator who intentionally engages in that conduat: shail also be subject to discipline by the public

school employer. I no adversa acton is instituted by the publie school smployer * * * and it 18
determined thet there is yeasonable cause to believe ‘that an act of reprisal, retaliation, threats, coercion,
or similar acts prohibited by Section 44118 peenrred, the local law enforcement agency may;raport the

natare and details of the aetivity to the governing board of the school district or gointy board of ’

education, as appropriate.

(c) In addition to all other penslties provided by law, 2 person who inﬁentlonnlly engages in acts of

reprisal, retaliation, thrests, coercion, or similer acts against a public gchool employes or applicant for
employment with a public school employar for having made a protected disclosure shall b liable in an
action for damages brought against him or her by the injured perty. Punitive demages may be awarded
- by the court where the acts of the offending party ave proven to be malicions, Where lisbility has been
- established, the injured parby shall also be entitled to remsonable attorney's fees as provided by law.
However, an action for damagas shall not be avallable to the injured party unless the injured party has
fivst: filed & complaint with the local law enforcement agency.

(d) This section is not intended to prevent & publi¢ school employer, school administrator, or sypervisor’
from taking, failinig to take, directing others to taks, yecommending, or approving 8 personnel sction with
raspect to a public school employes or applicant for. employment with 2 public achool smployer if the
public school employer, school administrator, or supt iaer reasonably believes the action or inaction is
justified on the basis of evidencs gaparats and apart, from the fack that the parson hes mads a protected
disclosure as defined-in, subdivision (e).of Section 44112

(¢) In any civil action or administrative proceeding, once it has been demor trated by a préponderance
of evidence that an activity protectad by this article was & contributing factor in the allaged retaliation
againsh a former, current, or prospective public school gmployee, the burden of .proof ghall be on the
supervisor, achool administrator, or public achool employer {0 demonstrata by clear and convineing
avidence that tha alleged nction would hava odeurved for legitimate, independent. reasons even if the
public sechool gimployéé had not engaged in protected .disclosures or refused &n filegal order. If the
supervisor, gchool adminigtrator, or public school employer fails to mest this burden of proof in an
adverss action against he publie school employes in By ifministrative review, challenge, or adjudication
{n which retalistion has been demonstrated to be & contributing fagtor, the public-schopl employes shall
have a complete affirmative defense in the adverse action. .

{9 Nothing in this article shall be desmed to difinish the rights, privileges, or remadies of 5 publie
school employee under any other federal or stabe law or inder an employment- contract or collective
bargaining agreernent. . ’ )

(g) If the provisions of this section are in conﬂid‘. with the provisions of a meniomnd_um of understand-
ing reached pursuant to Chapter 10.7 (commencing with Saction 8540) of Division 4 of Title .1 of the
Government Code, the memorandum of undexstanding ghall be controlling without further legislative

action. .
(Added by spaﬁs.zooo, c. 631 (AB.2472),§ L Amended by St?.fs.ZOOI, c. 169 (S.B.662), § 68)
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§ 87160. Short title | BDYCATION GPDE

This article shall be known and may be referred to as the Reporting by
Community College Employees of Improper Governrnental Actmtxes Act.
(Added by Stats.2000, c. 531 (AB 2472), 8 2.)

o : § 8 7 1 6 1 Legxslauve mtent

"It is the intent of the Leg151ature that com:mumty cellege employees and other e eles e el s

* personis disclose, to the extent not expressly proh1b1ted by law, 1mproper

. governmental activities. -
(Added by Stats.2000, c. 531 (A.B.247_2). § 2.)

8§ B87162. Definitions.

. For the purposes of fhis article, the following terms have the fol[dWihg
meanings: )
(a) “Employee'"'means a public school employee as defined in subdivision (j)

of Section 3540.1 of the Government Code as construed to include commumty
college employees,

~ (b) “Illegal order” means any directive to violate or assist in violating a

federal, state, or local law, rule, or regulation or an order to work or cause
others to work in conditions outside of their line-of duty that would unreason-
ably threaten the health or safety of ‘employees or the public.

(c) “Improper governmental act1v1ty means an activity by a,community
college or by an employee that is undertaken in the perforriance of the
employee's official duties, whether or not that activity is within the scope of his
or her employment, and that meets either of the followmg descriptions:

(1) The activity violates a state or federal law or regulation, including, but
not limited to, corrﬁpnon, malfeasance, bribery, theft of government property,
fraudulent clalms, fraud, coercion, conversion, malicious prosecution, misuse
of government property, or willful omission to perform duty.

(2) The activity .is economically wasteful or involves gross misconduct, in- _
competency, or inefficiency. _ :

(d) "Person” means any individual, corporation, trust, association, any state
or local government, or any agency or instrumentality of any of the foregoing.

" (e) “Protected disclosure” means a good faith communication that discloses
or demonstrates an intention to disclose: information that may evidence either
of the followmg i

(1) An improper governmental activity.

(2) Any condition that may significantly threaten the health or safety of:

employees or the public if the disclosure or intention to d1sclose was made for.
the purpose of remedying that condition. '

() “Public school.employer” has the same meaning as in subdivision (k) of*
Section 3540.1 of the Govermnent Code as construed to include community -
college districts. |

(Added by Stats.2000, c. 531 (A.B.2472), § 2.)
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§ 87163 : Use or 'a.tteirr:;pt to use ,dﬂ‘icizﬂ. aﬁﬂ:d_ri’_i o, _ipﬂuehcé.'_to,ifritgfferé” '

'-i;wit.h_pro_t.eQng-d__isc'lo'_sui"e_sr,f _prohibitions; civi_l'liability. T

ﬁ--.‘(‘a). An eﬁplb'j;ee'mﬁai ﬁbfid;{i‘ecﬂ:};“ or indirectly ‘usé of :aﬁéﬁfipf;'ti_)' usé. dhe  © T T

threatening, coercing, commending, or attempting to ‘intimidate, threaten,

coerce, or command any person for the purpose of interfering with the right of
that person to disclose to an official agent matters within. the scope of this
article. - - : : R .

(b) For the purpose of subdivision (a), “use of official authority or influence”
includes promising to confer or conferring any benefit; affecting or threatening
to affect-any reprisal; or taking, directing others to take, recommending,
processing, or approving anypefsbnnel-acﬁiin, ‘including, but not limited to
appointment, promotion, transfer, assignment, performance evaluation, suspen-
sion, or other disciplinary action. :

(c) For the purpose 'of subdivision (a), “official agent” includés a community
college administrator, miember of the governing board of a community college
district, or the Chancellor of the California Community Colleges.

(d) An employee who violates subdivision (a) may be liable in an action for

* civil damages brought against the employee by the offended party.

(e) Nothmg in this section shall be construed to authorize an individﬁal to

" disclose inforration otherwise prohibited by or under law.

(Added by Stats.2000, ¢, 531 (A.B.2472),8 2.
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§ 87164, Written comple.mtS' ﬁlmg' w1tll local law enforcement agency- peneltxes, other rlghts .

. tmcl remed.lee B

. (a) An employee or apphca:ut for employmenl'. wll‘.h a pubho school employer wlhio ﬁlee a written
complaint with his or her supervisor, -a_ community college administrator, or-the public school employer

- . together with & sworn statement thet tha contents of the written comple.mt. are frue, or are balieved by

- the affiant to be true, under penalty of perjury, ' The complaint filed with the local liw enforcement’ ~ ==~

o :',- _alleging actusdl-or attempted acts-of reprisal, refahelnon, +thieats, coercion, or similar improper acts - S
prohibited by Section 87168 for having-disclosed improper governmenta.l ackivitles or for refusing to-obey < -
an illegal order may algo file a copy of ‘the written complaint with the local lay enforcement agency, -

agency shall be filed w1t.hm 12 monthe of the most recent act of .reprlea.l ‘that, s the eubJeet of the '

complamt .
(b) A person who mteninona.lly engagee in acts of repnsel, retahatlon, threats, coercmn, or elmxla.r nets

. against an employee or applicant for employment with a public school employer for “having made 4

protacted disclosure is subject to. & fine not to exceed fen thousand doliars: ($19 000) and mpneonment in
the county jail for a.period not to exceed one- year. . An employee, ofﬁoer, or administrator ‘who
intantionally engagee in that conduct shall also ba subject to dxeciplme by the public school employer. If
. no adveras action is instifuted by the public school employer,: ‘and it is détermined that there i8 ressonable
caufie to beligve.that an.act of feprisal, retalistion, threats, coercion, or simiilar acts prohlblted by Bection
87163, the local law enforcemént, agency may: report the natire and dete.xle of the aehvlty ta the, gover.nmg
board of the community college distriet, . .

o)) The State Personnel Board ghall initiate a heering or mveehgehon of d- written complemt of
réprifal’ or retalistion as prohibited by’ Saction 87163 ‘within 10 Wworking days 'of its submission.” The
.exegutive officar. of the Stafe Parsonnel Board shall complete. findings, of the. hearing or dnvestigation
within- 60 working days! thereat‘ter‘ and shall provide a copy of the findings tp:the complaining empl.oyee
or applicant, ‘for employment, with a, public schpol employer and to the appropriafe supervisors,
.administrator, or employer. This hee.rmg ‘#hall be_conducted in ncco;rdanee with Seotion, 18671,% of the
Government: Gods, this part, and the rules"of sractics ‘and proediits’ of 'the Bfts Pereormel anrd
When the. aJleg'a.tlone ‘containdd iy a complaint of reprisal or rétaliation ‘are the spme .as, of i

those contained in anothat appeal, the executivé' officer may ‘consoliflate the‘appeals ints the moet '

appropriate format. In these cases, the time Hmits deeenbed 1n this P o_,g Eh ehnll nob apply
(2) Notwithstanding Section 18671.2 of the Government Codg-ﬂ fio caits aeeomated wrl'.h heanng_a_ of the

State Personnel Board.conducted pursuant, to,paragraph (1) shall be charged to-the board of governors,

paragiaph {1y shall be: charged-directly to'the community college district that employs:the:'com Taizin

pgheatlon

Ingtead, ‘alt of the costs associated with hearirigs of the State Personnel Board conducted pureue.nt to

emolovee, ot with whom the corgplammLE@cent for ampl jment hae ﬁled hm or her empﬂeﬂt

@ I the ﬂndings of the execulnve ofﬁcer of t.he State Pereoxmel Boa.rd set forf.h e.ote of elleged )
misconiduet by the superviser, community college administrator; or public achoel -émployer, the supervi-

gor, adrministrator, or employer may request & hearing before the State Personnel Board regarding the
findings' 6f the executive ofﬁcer The request for Yidaring and sny subsequent determination, by the
board shall be made in accordance with the, board'e ueual rules goveming appeals, henrl.oge, mvestxga~
tions, and d.\eclpli.nary proceedings. e

(). If, after the hearing, the State Personriel. Buaxd determmee that a violation of Section 87163
oee\.u-red or if no hearing is requestad and the ﬁndmge of thé executive officer conclnde that i improper

activity *has occurred, the board may - o¥der any appropriate’ relief, including, but not lmited ‘to, .

reinstatement, back pay, restoration of ldst eerv:ce credit if appropriate, and the expungement of any

adverse recorde of the -employee’ or applicaiit itar employmenfr with a quho eohool employer whofwae the f

-.

‘subject of the" a.]lbged acta: ofmmconduet prohibited by’ Sechon ‘BT168," v Tl 1

sy

(3] Whenever the State Peraonnel Boa.rd detemunee ’r.ha#. a. supervhaor, communlty college administra-

tor, or public school employer has violated Section 87163, it ghallicause:an entry to that effect to be made

in the supervisor's, community college admlmetrator B, Or pubhc school employere ofﬁcm.l personmel

records:
() In order for the Governor and the Leglelature to detemune the need ‘to continue. or modlfy

Péractndt 'procedurea' ‘s Yhdy+dalateito the mveeliigatlons BEirEpridals‘ar pefitiation furt the! daclosirs 6f

information by employees, the State Personitiel’Bedrd) by Junie!g016f each’year, shall submilt & report to
the Governor. and the Leg'lslature reg'ardmg complamts ﬁled hearmge ‘held, and legal aotlone taken
pursuant to this section. e e

(h) In addition to all ol:her pena.lhee pro\nded by law B person: awho mtenblonallgdreng&geelm Befs of
reprisal, retalistion; threats, coercion, er similar acts against an employee or spplicantfé¥ employment
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with.a public sehigel employer, for- having' made a.protected-djsdoguré-ahan ‘pe lisble in-an acien for - o
.7 daviages bronght -against’ him-or ‘her by the injured party.. Punitive ‘damages may-be: awarded by-the - -~ . - -
- gourt where the acts-of the offending party Bre proven o be malicions, Where ligbility - has' been
. gatablished, the injured party ghall also be entitled to :reasonable ‘attorney’s fees as provided by law. .
* . However, an action for.damages shall notbe available to-the injured party unlesa the injured party has
-, first filed & complaint with the local law enforcement agency. Nothing in this subdivision requires an
injured party to file & complaint with the State Pergonne} Board prior to geeldng relief for damages in 2
“eourt of law.: e K <o S . woe
() This'section i8 not interided to prevent # publie school employer, gehool adminisirator, or supervisor
from taking, failing to take, directing others to take, recommending, or gpproving & personnel action with
respact 1o &n employee or applicant for employment. with a public school eriployer if the public school
employer, school administrator, of supervisor vaasonably beliaves an action or inaction is justified on the
basis of evidence separate and apart from the fact that ‘the person has-made-& protectad disclosure as
defined in subdivision (e) of Section B7162., . .o )

~ (§) Inany cvil action or adiinistrative proceeding, once it has been demonstrated by & praponderance
'of evidence ‘that-an activity protected by this article was a contributing factor 4n the alleged retaliztion
against a former, gurrent, or prospettive employes, the burden of proof shall be-on the supervisor, school
administrator, or public school employer to demonstrate by clear and convineing evidence that the alleged
. action ‘would heve oeenered for Jegitimate, iridependent reasons even if the employee had not engaged in
protetted disclosures or refused an illegal order. If the supervisor, Bchool administrator, or public school
employer fails to mest this brden of proof-in an adverss action against the employee in any
administrative raview, challenge, or. adjudication in which retaliation has been demonstrated to-be a
contributing factor, the. employee shdll have & complete- affirmative Jdefenss 'in .the adverse action.

. 4 (). Nothing in “{hiis- article shall: be'.déemed- to diminish’ the rights, privileges, O remedies ‘of an
-employee under ‘aty other federal or state law of under an employment contrach or collective bargaining
_agrdement. "~ v T e ST e o
AR the ‘provisions of.'this.aeci_:iép are in conflict. with the provisions of » memorandum-of understand-
ing reached pursuant’to Chepter 10.7 (commencing ~with, Section 3640) ‘of Division 4 of, Title 1-of the
Government Code, the memorandum -of understanding shall be controlling without further legislative
acton. ; : C o . . . - ST

(Amended by Stats.2002, c. 81 (AB.2034), § 1) '

o
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EXHIBIT B
STATE OF CALIFORNIA

CALIFORNIA COMMUNITY COLLEGES

- CHANCELLOR'S OFFICE
- 1102 Q STREET -

.. SACRAMENTO, CA 95814- 6511

. (916)445-8752°- < . -

* T HITR:/IWWW,CGEC0.EDU. -

R - RECEIVED
| o MAR 16 M
Paula I—_Iigashi, Executive Director ~ - CQMMISSlON GN

Commission on State Mandates ey L\
980 Ninth Sreet, Suite 300 STATF MANDATER

Sacramento, CA 95814

Re:  Test Claim: Reporting Improper Governmental Aétivities. 02-TC-24 -

Dear Ms. Higashi:

As an interested state agency, the Chancellor's Office has reviewed the above test claim in light
of the following questions which address key issues before the Commission:

¢ Do the provisions [Ed. Code, §§ 87160, 87161, 87162, 87163 and 87164] impose a
new program or higher level of service within an existing program upon local entities
within the meaning of section 6, article XIII B of the California Constitution and

- costs mandated by the state pursuant to section 17514 of the Government Code?

¢ Does Government Code section 17556 preclude the Conmmission from finding that
any of the test claim provisions impose costs mandated by the state?

e Have funds been appropriated for this program (e.g.; state budget) or are there any
other sources of funding available? If so, what is the source?

Eduocation Code section 87160

Enacted in 2000 (Stats. 2000, ch. 531, § 2 (AB 2472)), this code section requires the new article
(article 6 of chapter 1 of part 51 of division 7 of title 3 of the Education Code) to be referred to as
the "Reporting by Commmity College Employees of Improper Governmental Activities Act"
(the Act) and does not, standing alone, impose a new program or higher level of service on
community college districts ("districts"). However, this code section is part of the statutory
scheme discussed below. :

Education Code section 87161

Enacted in 2000 (Stats, 2000, ch. 531,-§ 2 (AB 2472)), this code section states the legislative |
intent of the article and does not, standing alone, impose a new program or higher level of
service on the districts. However, this leglslatwe intent concerns the statutory scheme discussed
below.
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;- ‘Bducation Code section 87162

iEnacted in 2000 (Stats. 2000, ch, 531, '§~2 (AB 2472)), this code section co_ntainshthle'qperafiVe_
-definitions applicable to article 6 of chapter 1 of Part 51 of division 7 oftitle 3 of the Education

R Code, and does not, standing alone, impose & new program or highet level of serviée on the ol
-~ .- districts. -However, the definitions contained in section 87162 are an integral part of the statutory .~ -

- scheme discussed below, and:also confiim that community college districts are specifically
4"+ covered by the féquiremieiits of the Article, «+ < < - e o o oo

Education Code section 87163 . -~ - ' - .
Enacted in 2000 (Stats, 2000, ch'-;_ 531,§2 (AQ~2472)),_this code sectiori sets forth conditions
under which the direct or indirect actiéns of district émployees would violate orinterfere with
the right of a person to disclose mafters within the scope of the article to an official agent; and
thus incur lability for civil damages. (Ed. Code, § 87163(a), (b) and (d).) Thus thiis:code.
section, standing alone, does not impose a new program or higher level of service, but it is an
integral part of the statutory scheme-discussed below. E

Education Code section 87164
Overview

The requirements of Education Code section 87164 overlap-in part with several "whistleblower"
statutes under which districts and their employees. were covered priot to the passage oftlie Act.
All of the violations of law defined in Education Code section 87162(c), and by implication,
section 87162(b), were previously prohibited by the statutes discussed below.

* The Whistleblower Protection Act ehacted in 1999 ("WPA: Stats. 1699, ch. 156,
§ 1 (AB 1412); Gov. Gode, §§ 9149.20-9149:23); covers district employees in its
definition of "employee" (Gov..Code; § 9149.22(b)); protects.district employees
that report improper governmental agtivity, as defined,’ to legislative committees,
and allows for oivil damages against district employees who violate or-interfere
with an employee's right to make such disclosuges (Gov, Code, § 9149.23(a)).
There have been no gaps in the requirements contained in the WPA.. Nancy
Patton of the Commission has confirmed that no test claims were filed-with regard
to this statutory enactment, _—_— '

- .' EELR

¢ The Local Government Disclpsure of Information Act enacted.in. 1986 . T gy
("LGDIA; Stats. 1986, ch. 353, §,7; Gov. Code;, §§ 53296-53299) protects
district employees or applicants for employment-who file complaints with-the _
districts with regard to "evidence regarding gross mismanagement ot;a.significant
waste of funds, an abuse of authority, or a substantial and specific danger to :
public health or safety." (Goyv. Code, § 53296(c).) The LGDIA coyers-districts in

, its definition of "local agency." (Gov. Code; § 53296(a).) . The LGDIA allows for

! Government Code section 9149.22(¢) provides that; "Iniproper govemmental activity' means any activity by a
govetiimental agency or by an empldyee that is indertaken in the performande of the employee's official duties,
whether or not that action is within the scope of his or her employment, and that (1) is in violation of any state or
federal law or regulation, including, but not limited to, corruption, malfeasance, bribery, theft of government
property, fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse of government property, or

willful omission to perform duty, or (2) is economicaily wasteful, or involves gross misconduct, incompetency, or
inefficiency."

)
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civil damages, punitive damages, and attorneys' fees, and also .impvoses,cri'nﬁnal R

' ‘penalties against employees who violate its provisions. (Gov. Code, § 53298.5(a) - " -

.. and (b).) There have been 1o gaps in the requirements contained in the LGDIA, .- ¥
- Nancy Patton of the Commissiori has-confirmed that no test claims were filed -
. with regatd 1o this statittory enactment. - .- SR P

e .-;-'I;,a'laiér"Cdde éectioﬁs -’i‘l‘Ol,j §t’seq;.coﬂté.iii'whisfleb16Wer"statﬁtes’ ("Labor Code"; " e

Lal: Code, § 1102.5, enactsd in 1984 (Stats. 1984, ch. 1083, § 1)) applicable to
employees of state and local governinental entities and private-sector employees, -
~ and is specifically applicable to employees of the districts (see Lab. Code, § 1106, -
. enacted-in 1992 (Stats. 1992, ch. 1230, § 1 (AB 3486))). The Labor Code’ ‘
whistleblower statutes are statuies of general application, laws which, to
implement a state poli¢y, do not impose "ufiique réquirements on local
- governments and . . . apply generally to all residents and entifies in the state" and
thus do not impose a fiew prograit or higher lsvel of service upon theé districts.
(County of Los Angele v. State of California (1987) 43 Cal.3d 46, 56457.) These
statutes protect eniployees that disclose information to'a govefnment or law
enforcement agency "wheré the employee has reasonable causé to believe that the

information discloses a violatioti of state or federal &tatute, or violation or
noncompliance with a‘state of federal regulation," allow for ctiminal penalties
against employers and individual employees (Lab. Code; § 1103),'make
employers responsible for'the actions of their employéesi(Lab. Code, § 1104), and
allow civil suits for damages against employers (Lab. Code, § 1105), The
appellate court has ruled-that these statutes alsd protect government employees
that disclose suchiinformiation within the agenhocy where they are employed, rather
than to an outsidé government or law enforceinient agency. (Gardenhire v.

" Housing Authority of the City of Los Angeles (2000).85 Cal App.4th 236, 243.)
There have been no gaps in the whistleblowet requiitements contained in the
Labor Code. '

According to a Senate Judiciary Committee report regarding its August 8, 2000, hearing on AB
2472, the bill implementing the Act, and the Legislative Counsel's Digest in the chaptered
legislation, there was legislative intent that the provisions of the California Whistleblower
Protection Act, formerly known as the Reporting of Improper Governmental Activities Act (Gov.
Code, §§ 8547-8547.12; enacted by Stats, 1993, ch. 12, § & (SB 37) [historicelly derived from
former Gov. Code, § 10540; et seq., etiacted by Stats. 1981, ch. 1168, and Stats. 1979, ch. 584])
apply to school districts and community college district exaployees. The California
Whistleblower Protection Act applies to state employees, gubernatorial appointees and
officehalders, employees of the University of California, and employees of the California State
University. : ' .

The Test Claim ,
‘The District's test claim, in I (A)-(K) (at pp. 21-23) ahd in the Declaration of Tom Donner (at
pp. 2-4), claims state mandated costs as follows: ' :
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. . A) "Pursuant tb [the Act] to establish policies and prbcedures,_and to p-_eri.odicall'y update those =

policies and procedures, to implement the act." There is no express fequirerhent in the Act for -
districts to establish policies and procedures or to update the saime. Prier to the passage of the - o

. Act, districts may have had policies in'place pursuant to the LGDIA, which makes reference fo T
-~ 'the filing of complaints pursuant to "locally adopted administrative procedures” but does not- -~ ~ - - -

- complainits in sitiations whete thers are nio loal adininigtrative pr

. requite them: (Gov. Code, § 53297(c).) Indeed, the LGDIA offers an alternate process for filing ~

e ! i ] _ , ocedures in place. (Gov, "
‘Code, § 53297(¢),) Thus it does not appear that the Act mandates a new program or higher level
of service upon the districts with regard to establishing and updating policies and procedures. -

B) "Pursuant to [Ed. Code, § 87164(a)], to receive, file and maintain written complaints filed by

school employees or applicants for employment alleging actual or attempted acts of reprisal,

retaliation, threats, coercion or similar impropet acts for having disolosed improper acts or for

having disglosed improper governmental activities or for refusing tg obey an illegal order." Prior

to the passage of the Act, districts were required {0 receive, fils and maintain wriften complaints

filed by district-employees or applicants for employment undethe LGDIA. (Gov. Code, \
§ 53297.) In addition, the Labor Code permits employees to disclose violations of Labor Code
section 1102.5 to the districts, (Gardenhire, sijpra; 85 Cal.App.4th 236, 243.) As the
requirements of the LGDIA and the Labor Code are similarto the réquirements of the Act, it
appears that, with regard to the requirement to "receive, file and mainfain written complaints,"
the impact upon the districts would be minimal, Thus it does not appear that the Act mandates a
new program or higher level of service upon the districts iri this regard, .

C) "Pursuant to [Ed. Code, § 87164(b)] to investigate, or to cooperate with law enforcement {
investigations of, written complaints. . . ." The LGDIA, which was in effect prior to the passage

of the Act, imposes criminal penalties similar to those contained-in the Act, (Gov. Code, :

§ 53298.5(a).) Additionally, the whistleblower provisions in the Labor Code impose criminal

penalties (Lab. Code, § 1103), and mention crirhinal prosecutions regarding the same (Lab.

- Code, § 1104). The districts lack enforcement jurisdiction with regard to criminal violations of

the Act. In the event that a local law enforcement agency chooses to investigate criminal

violation of the Act, Government Code section 17556 states: '

“the commission shall not find costs mandated by the state .. .if: ..,

(g) The statute creates a new crime orinfraction . . . but only for the pblﬂtiorz of the
Statute relating directly to the enforcement of the crifne or infraction." (Gov.
Code, § 17556(g), emphasis.added.) '

- Lt appears that cooperation with law enforcerment investigations regarding criminal violations of
the Act is not considered to be a cost mandated by the state. Education Code section 87164(b)
does not require the districts to conduct civil investigations, The only entity expressly required
to conduct civil investigations pursuant to the Act is the State Personnel Board (SPB). (Ed.
Code; § 87164(c)(1).) Thus it does not appear that the Act mandates a new program or higher
level of service upon the districts in this regard. ' S
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‘D) "Pursusnt to [Ed. Code, § 87164(b)], to disciplide, as may be'requil'ed by law or the district's

- . -collective bargaining agreement, any employee;dfficer or administrator, who is found to have - -
- - engaged in actual or attempted acts" in violation of the Act. ‘The Act expressly requires -

employee discipline.” However, districts were uhdéfan express duty to-discipline employees -

" vindet the LGDIA prior to the passage of the Act. (Gov. Code, § 53298.5(a).)- The disclosure of - - g

‘information pursuant fo Labor Code sections 1101:et seq: could potentially result in the - - -

- imposition of disciplifie, although there is no expiéss requirement for discipline within that~* -

statutory scheme. As the requirements of the LGDIA 4nd the Labor Code are similar to the

requirements of the Act, we believe that, with regard to the requirements for einployee -~ -

* discipline, the impact upon the districts would be minimal.~ Thus it does not appear that the Act.
mandates a new prograiii or highier level of service upon the districts. B

E) "Pursuant to [Ed: Code, § 871:64(h)], to‘fespond; appear and defend in any civil action,
directly or derivatively, when named as a party-or dfherwise réquired by the collective '
bargaining agreement, brought by a-persbii alleging an' employee or officer of the district" has
violated the Act. ‘Prior to thie passagé of thie Act; disticts were subject to defend in civil actions
brought against their employees undet virtually‘all of the provisions of the Act through the
LGDIA (Gov. Code, § 53298.5(b)), the WPA (Gov. Gode, § 9149.23), and the Labor Code (Lab.
Code, §§ 1104, 1105). Having to defend in civil actions brought pursuant to the Act does not
appeer to mandate a new program or highér levél of service upon the districts. There is also a
questioh as to whether this claim is ripe for review, ds the distticts have not indicated that they
have been required to defend in civil actions brought piirsuant to the Act.

F) "Pursuant to [Ed: Code, § 87164(h)], to pay damages, directly or derivatively, including
attorney's fees, whei ordefed by the courtibaséd-tipon the liability of the distiict, or as otherwise
defined by the collective bargaitiing Agréément." Priot to the passage of the Act, districts were
subject to general damages, punitive dathéges, and attorneys' fées in civil actions under the
LGDIA (Gav. Code, § 53298.5(b)), and for civil damages under the WPA (Gov. Code,

§ 9149.23) and the Labor Code (Lab, Code, § 1105). It does 1itt appear that having'to pay court-
ordered damages and attorneys'fees undér the Act, based uporithe liability of the districts in
civil tictions, mandates & new' program or higher lével of service upon the districts. There is also
a question as to whether this-clajin is ripe for review, as the districts have not indicated that they
have been required to pay damages, directly or dérivatively, includitig atfotheys' fees, in civil
actions brought-pursuant to the Act: With regatd to attorneys' fees brought pursuant to the
private attorney general statute, ‘the appellate court ruled that, "It was not unitil the County was
ordered to pay and paid those fees that the County could apply for reimbursement undet
Government Code section 17500 et seq." (County of Fresno v. Lehman (1991) 229 Cal.App.3d
340, 346.) . :

G) "Pursuant to [Ed. Code, § 87164(c)], for [districts] to appear and participate in hearings and
investigations initiated by the State Personmel Board when complaints alleging [violations of the
Act] have been filed with the State Personne] Board." Prior t6 2001 amendments to the Act
(Stats. 2001, ch, 416, § 1 (AB 647))', there were no requireirients. for State Personnel Board
("SPB") liearings and investigations regarding whistleblower complaints, and thus no
requirement that districts appear and participate in the same. It appears that the Act mandates a
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" new program or highq;;.sléygl of service upon the districts with regéu'd to-appearing and
- participating in hearings and investigations initiated by the SPB. ' T e

Saiyirsd. .

 H) "Piarsint to [Ed: Cods; § 87164(d), for [distriots] to request a hearing before the State

" Personniel Board when the adverse findings of the hearing officer are incorrect." Prior to 2001 - . . -

"-amendments to the Act (Stats, 2001, ch. 416,-§ 1 (AB.647)), there were no requirements for SPB.

' hearings-and the issugtige of findirigs advérse to the districts fegarding whistleblower complaints, *
It appears that the Act mandates a new program or higher level of service upon the districts with
regard to their responses to adverse findings issued by the SPB. o '

" I) "Pursuant to [Ed. Code, § 87164(e)], for [districts] . . . to comply with any ordered relief [by
the SPB] including, but not limited to, reinstatement, backpay, restoration of lost service credit,

" and the expungement of any adverse records of the employee or employee applicant who was the
subject of the acts of misconduct.” Prior to,;2001 amendments to the Act (Stats. 2001, ch. 416,
§ 1 (AB 647)), there were no requirements for SPB hearings and ordess thereupon-regarding
whistleblower complaints, and thus no requiremerit for-districts to comply with the same. It
appears thatthe Act mandates a new program or higher level of service upon the districts with
regard to compliance with relief ordered by the SPB.

J) "Pursuant to [Ed. Code, § 871 64(f), for [districts], when the State Personnel Board determines
that a supervisor, administrator or employer has violated Section 87163, to cause-an entry to that
effect to be made in the supervisor's, administrator's or employer's official personnel records,"
Prior to 2001 amendments to the Act (Stats. 2001, ch. 416, § 1 (AB 647)), there was no
requirement for SPB hearings and orders thereon regarding whistleblower-complaints, and thus
no requirement that districts make entriés in personnel files regarding-the same. It appears that
the Act mandates a new program or higher level of service upon. the-districts with regard to
complyitg with findings of violations of the law by the SPB.

K) "Pursuant to [Ed. Code,.§ 87164(c)(2)]; to reimburse the State Personnel Board for all of the
costs associated with its hearings conducted pursuant to-subdivision (¢)(1)." Prior to-2001
amendments to the Act (Stats. 2001, ch. 416, § .1 (AB.647)); thers was no requitement for SPB
hearings regarding whistleblower complaints, and thus ne requirement that districts bear costs
regarding the same. There was legislative intent that the SPB's tota] hearing costs would fall
upon the districts with the passage of the: 2001 amendments,? although the law in t]iis_.-regard was
far from clear. -The law was clarified by amendments made in 2002 (Stats. 2002, ch. 81, §. L(AB
2034)) to make it clear that, notwithstanding the language. of Government Code section 18671 2,

* This confusion is due to the fact that, as amended by AB 647, Government Code section 87164(c) stated that the
SPB hearings were to be "conducted in accordance with Section 18671.2 of the Government Code." Section
18671.2 provides that the SPB-can bill the total cost of hedririgs held with regard to stae employees upon the state
agency employer. District employees are not state émployees, and are employees of the local districts: (Ed.-Code,
§ 70902(b)(4).) It appears that the Legislature, however, intended that the tie-in with 18671.2 would allow the
college districts to be bilied for the costs of such hearings. The Senate Rules Committee, Office of Senate Eloor
Analyses, 31 reading floor analysis of thié Auguist 27, 2001, régarding amendments to the bill. (which added the
reference to section 18671.2) stated an iritent that the college districts be billed! #Sefiate Floor Amendrhents of
8/27/01 clarify that (1) the existing provisions that allow the Stété Personnel Board (SPB) to bill state agencies for

- hearings conducted on whistleblower cases will also apply to community colleges for whistleblower hearin gs that
may be conducted pursuant to this bill. .. ." (/d,, at pp. 1-2.) :

=
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no-costs associated with hearihgs pui‘suant to the Ac’l: should be charged to the Board of
" Governors of the California Community Coileges, and that these costs must fall upon the
- districts. (Gov. Code, § 87164(c)(2).) - This clarification codified the legislative intent of the

7,2001; made before the passage of the prior version of the *

© law. Thus it appears that the Act mandates a new program oi‘.higher.le\iél,'of se'r‘vice;upon the = ool AP

_ " districts through the enactment of AB 647 in 2001, and the subsequent clarification contained in .

A 2034 in 2002,

~ There have been no monies allocated to commﬁnity colleges nor the Chancellor’s Office for
reporting improper governmental activities. o - ‘ Co

" Sincerely,

Fidede &

FREDERICK E. HARRIS, Assistant Vice Chancellor
College Finance and Facilities Planning .
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SixTen and Associates EXHIBIT C
AMandate Reimbursement Serwces

XEITH B. PETERSEN MPA, JD President o S Telephone: - (858)514-8605

,252 Balboa Avenus, Suite 807 - - I , - Fax: ~ (858)514-8645. .
: San Dlego CA92117 ’ B ' . - E-Mail: Kbpsixten@aol.com =

B " Paula Higashi, Executive Director _ L o
~ Commission on State Mandates o , R ) i
U.S. Bank Plaza Building ' , :
980 Ninth Street, Suite 300 | - ECEIVED
Sacramento, California 95814

APR 05 2004

~ ' COMMISSION
) Re: Test Claim 02-TC-24 | STATE ON
San Juan Unified School District and MAMHATF@

Santa Monica Community College District
Reporting Improper Governmental Activities

Dear Ms. Higashi:

I have received the comments of the Chancellor's Office of the California Community
Colleges (“CCC") dated March 11, 20041 to which I now respond on behalf of the test
¢laimants.

A.  The Comments of CCC are Incompetent and Should be Excluded

Test claimant objects to the comments of CCC, in total, as being Iegélly incompetent
3 and move that they be excluded from the record. Title 2, California Code of
- Regulations, Section 1183.02(d) requires that any:

“...written response, opposition, or recommendations and supporting
documentatlon shall be signed at the end of the document, under penalty
of perjury by an authorized representative of thé state agency, with the
declaration that it is true and complete to the best of the representatlve S
personal knowledge or information or belief.”

Furthermore, the test. clalmant objects to any and:all assertlons or representatlons of
fact made in the response (such as, “Nancy Patton of the Commission has confirmed

. that...") since CCC has failed to comply with Title 2, California Code of Regulations,
Section 1183.02(c)(1) which requiires;

' Although dated March 11, 2004, the document was e—malled to my offlce on
March 16, 2004, along with comments for 13 other test claims.
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" "f assertions or representations of fact are made (in a résponse), they .=+ -

- rust be supported by documentary evidence which shall be submitted” . - -

~-with the state agency's response, opposition; orrecommendations. Al . .~ = = - = e

[documentary evidence shall be authenticated by declarations under - o
_penalty of perjury signed by persons who are authorized and competent to

- do so and must be based on the declarant's personal knowledge or
’ informqtion or belief.” L S .

The comménts of CCC do not comply with these essential requirements. Since the
Commissien cannot use unsworn comments or comments unsupported by declarations,
but must make conclusions based upon an analysis of the statutes and facts supported

in the record, test claimant requests that the comments and assertions of CCC not be

included:in the Staff's analysis.

B.  The Reporting by Communi College Employees of improper
Governmental Activities Act is not a Law of General Application

At page 3 of its comments, CCC refers to Labor Code sections 1101, et seq., and
concludes “The Labor Code whistleblower statutes are statutes of general application,
laws which, to implement a state policy, do not impose ‘Unigue requirements o local -
governments and ... apply generally to all residents and entities in the state’ and thus do
not impose a new program or higher level of service upon the districts.” CCC cites
County of Los Angeles v. Stafe of California (1987) 43 ‘Cali3d 46, 56-57 as its authority.

CCC errs because the test must be applied to the test claim legislation, i.e., the

“Reporting by Community College Employees of Improper Governmerit Activitiss Act”

(hereinafter “CC-RIGA”) (Education Code Sections 871 60, et seq.) and not to the Labor

Code whistieblower statutes. An analysis of the CC-RIGA will show why it is not a law
which applies generally to all residents and entities in the'state.

(1) Under CC-RIGA, an “employee” is limited to community college employees
(Education Code Section 87162(a)), whereas, o

Under the Labor Code whistleblower statutes, "employee" includes, but is not
limited to, any individual employed by the state or any subdivision thereof, any
county, city, city and county, including any charter city or county, and any school
district, community college district, municipal or public corporation, political
subdivision, or the University of California.” (Labor Code Section 1106)

(2)  Under CC-RIGA, the protected reports include reports of “imprbper governmental

N s
o

174




Ms. Paula Higashi
Test Claim 02-TC-24"
~ April 2,2004

. activity;” defined as an activity that meets either of the following descriptions: (1). =~ -
" the activity violates.a state or federal law or regulation, including, but not limited” ..
-+ "o, corruption, malfeasance, bribery, theft of govérnment property, fraudulent - - - - -

" claims, fraud, coercion, conversion, malicious prosecution, misuse of - v e

“*government property, or willful omission to perform duty, or (2) the activity is
~ economically wasteful or involves gross misconduict, iicompetency, or

" inefficiency (Education Code Section 87162(c)), whereas,

@)

(4)

5)

Under the Labor Code whistigblower statutes, the protected reports only. include
reports of a violation of a state or federal statute, or violation or noncompliance
with a state or federal rule or regulation. (Labor Code Section 1102.1(a)) |
Ungder. CC-RIGA, a “protected disclosure” means a good faith communiéation
that discloses, ordemonsirates an intention to disclose, information that may
evidehce either of the following: (1) an improper governmental activity (see
above), or (2) any, condition that may significantly threaten the health or safety of

- employees or the public if the disclosure or intention to disclose was made for
. the purpose of remedying that condition (Education Code Section 871 62(e)),
whereas,

Under the Labor Gode whistieblower statutes; the protected reports only include
reports of a violation of state or federal statute, or violation or noncompliance
with a state or federal rule or regulation. (Labor Code Section 1102.1(a))

" Under CC-RIGA, an employee may not directly or indirectly use or atteinpt to use
* official authority or influence for the purpose of intimidating, threatening,

coercing, commanding, or attempting to intimidate, threaten, coerce, or
command any person for the purpose of interfering with the right of that person
to disclose (Education.Code Section-87163(a)), whereas,

Under the Labor Code whiStIeblower statutes, an employer may not “retaliate.”
(Labor Code Section 1102.5(d)). The Labor Code does not define “retaliate,” but
a public employer would not use “official authority or influence.”

Und-e_r: CC-RIGA, a person who violates the Act is not onlyA subject toa fine and
imprisonment, he shall also be subject-to discipline by the public school
employer (Education Code Section 87164(b)), whereas,

Under the Labor Code whiistieblower statutes, an employer is only subject to fine

and imprisonment. (Labor Code Section 1103) He/shefit is not subject to
discipline beécause he/shelit is not a public school employee.
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2. (8).-" Under CC-RIGA, the public school employer and employee are subjectto . -

- . proceedings by the State Personnel Board (Education Code Section 87164, - - -

.~ subdvisions (c)()(e) and (9) whersas,

o UndertheLaborCodewhlsﬂeblowerstatutes,employersand é-rhpl'oyeeséré not N

subject to proceedings by the State F’erso‘nnel Board.

() Under CC-RIGA, punitive damages may be awarded by the court where the acts
of the. offending party are proven to be malicious (Education Code Section
87164(h)), whereas, _

There is no such provision under the Labor Code whistleblower statutes.
Arguably, .one could point out that under Civil CodeSection 3294, subdivision

~(a), 'pl;nitiva_dama_ges might be awarded upon a showing of malice, but the
burden of proof under section 3294(a) is by “clear and convingihg evidence.”
Under CC-RIGA, only-a “prepondsrance of evidence” is required to shift the
burden of proof to-the supervisor, school-adminis‘té'r, or public school employer.
(Education Code Section 87164(j)) ’ ' '

(8)  Under CC-RIGA, the. injured party is also entitled to reasonable attorney’s fees
(Education Code Section 87164(h)), whereas, -

Tﬁere is ho;such,provisjon—under the Labor Code whistleblower statutes.

The'abo,\(e_ comparison shows clearly that CC-RIGA is not a law which applies équally
to all residents and entities in the state. :

The decision in County of Los Angeles v. Stafe of California (supra) was further refied
upon and explained in City of-Sacramento v, State of California (1990) 50 Cal.3d 51,
(hereinafter “Sacramento {[") There, the Supreme Court explained its County of Los
Angeles decision; - : : T

“Most private employers in the state already were required to provide
unemployment protection to their employees, Extension of this .
requirement to local governments, together with the stats government and
nonprofit corporations, merely makes the local agencies ‘indistinguishable

2 At pages 5-8, CCC concurs that thege sections cbnfa,in new programs or higher
levels of service. CCC did not consider these additiorial duties as also making them
“Unique requirements”.
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o ~in thrs respect from prlvate employers " (Oprnron at pages 66-67)

L -_The above comparlson of CC-RIGA wrth the Labor Code whlstleblower statutes shows S
i _;that communrty colleges, in, comphance with CC-RIGA, -are, in fact, “drstrngurshable
from pnvate employers When complylng with the Labor Code whrstleblower statutes

C. CC-RIGA isa New Progra

CCC's “overvrew at pages 2-3 prowdes an extensrve review of the ‘Whistieblower
Protection Act enacted in 1999, the Local Government Disclosure of Information Act
enacted in 1986, and the Labor Code whistleblower statutes as amended in 1984. The
comments imply that these pre-existing.programs: prevent the test claim leglslatlon
enacted in 2000, from belng “new’” programs

To make sure that there is.no questron as to this' argument a drstrrct may seek
subvéntion for costs imposed by legislationafter January 1, 1975; but reimbiirsement is
limited to costs incurred after July 1, 1980. Government Code Section 17514; Hayes
V. Commrssron on State Mandates (1 992).11.Cal.App.4th 1564::1581 ‘All of the ‘statutes

referénced by CCC are post 1975. They would be subject to rermbursement if alleged
and found to be a mandate.

i

D.

Educatron Code Sectron 17556 g). Does Not Bar a Flndlng That 1 the Test
___C‘IalmﬂLe islation. wCreates a New Mandate L

Education Code Section 87162, subdlvrsron (b), states, infer alia, that a person‘who
intentionally engages in acts of reprisal, retaliation, threats, coercion, or similar acts
against an employee js subject to a fine not to exceed:ten thousand dollars: ($10, 000)
and lmprrsonment in the county jarl for a perrod not to exceed one year CCC

17556 and does not, therefore, appear to be a new program or hrgher Ievel of serwce
upon districts in this regard. -

Government Code Section 17556- sub‘diyision (g) provideS' -

“The commlssmn shall not find costs mandated by thie state, as deflned in
Section 17514, in any claim submitted by a Iocal agency or school drstnct
if, after a heanng, the commission finds that:..

(g) The statute created a new crime or mfractron eliminated a
crime or infraction, or changed the penalty for a crime or infraction, but
only for that portion of the statute relating directly to the enforCement of
the crime or infraction.”

\

177




: - Ms. Paula Higashi
. Test Claim 02-TC-24
'  April 2, 2004

- Nothing in the testclaim, or in the activities allsged thersin: claims any reimbursement

- - .for that portion of the statute relating directly to the enforcement ofthe crime or... L L

infraction, Therefore; the comment of CCC is without merit. -~ -

B A“Hiinimim Cost” Arqument is improper

- At-page 5 of its comments, CCC Cohburs'that the test claim Iégis]at‘ion requirés
employee discipline, but supposes that the impact upon districts would be minimal:

CCC concludes that it would therefore not appear to mandate a new program or higher
level of service upon the districts.. :

A “minimum cost” argument is not found in Government Code Section 17556. In
addition, the supposition that costs would be minimal is not supported by any-
acceptable evidence in the record. Finally, the determination of the existence of a
mandate requires the determination of total costs involved in the test claim legislation,
and not just the costs of any particular component. '

F. “Ripe for Review”

Arguments are Irrelevant for Test Claim Determinations

Twice, the comments of CCC argue that there is a question as to whether the claim is
“ripe for review.” The first occasion, at page 5, relates to the requirement to appear and
defend; the second, also at page 5, relates to responding todaitiages. The basis for
the argument is that the test claimants have not indicated that they have already been

required to appear and defend, or respond to damages. This argument is irrelevant for
test claim determinations. .

There is no statutory or tegulatory requirement that‘a test claimant must actually have
experienced every element of a test claim. This is why the declaration of Tom Donner
of Santa Monica Community College District:declares: o

“It is estimated that the Santa Monica Community College District, to the
extent improper activities may be reported, will incur approximately
$1,000, or more, annually; in staffing and other costs in excess of any
funding provided to school districts and the state...to implement these new
duties mandated by the state for which the 'school district has not been
reimbursed by any federal, state, or local government agency, and for
which it cannot otherwise obtain reimbursement.” (Declaration of Tom
‘Donner dated May 26, 2003, pages 4-5, emphasis supplied)
A test claimant acts in a representative capacity for every school district or community
college district in the state. Any one district may experience a test claim activity one

o
o
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a year but may not i |n the next

CERTIFICATION

77 ceitify by my S|gnature below; under penalty of perjury under the laws of the State °f

* California, that the statements made in this document are true and complete to the best
of my own personal knowledge or mformatlon or belief.

Smcerely,

(bl

Keith B. Petersen

C:  Per Mailing List Attached

179




. DECLARATION OF SERVICE

_ CLAIMANT: San Juan Unified School District and. -~
“. . SantaMonica Community College District . -

RE: Reporting Improper Governmental Activities 02-TC-24

. ldeclare: s

L ai'ernployed i the office of SIXTeH and Assodiates, which is the appointed .~
representative of the above named claimant(s). | am 18 years of age or older and not a |

party to the within entitied matter,

On the date indicated below, | served the attached: letter of April 2. 2004  addressed
as follows: ' o

Paula Higashi AND per mailing list attached
Executive Director . '

Commission on State Mandates

980 Ninth Street, Suite 300

Sacramento, CA 95814

FAX: (916) 445-0278

B’\ U.S. MAIL: | am familiar with the business | FACSIMILE TRANSMISSION: On the
practice at SixTen and Associates for the date below from facsimile machine
collection and processing of number (858) 514-8645, | personally
correspondence for mailing with the transmitted to the above-named person(s)
United States Postal Service. In to the facsimile number(s) shown above,
accordance  with  that  practice, pursuant to California Rules of Court
correspondence placed in the internal 2003-2008. A true copy of the above-
mail collection system at SixTen and described  document(s) was(were)
Assoclates Is deposited with the United transmitted by facsimile transmission and
States Postal Service that same day in the transmission was reported as
the ordinary course of business. complete and without error.

| OTHER SERVICE: | caused such 0 A copy of the transmission report issued
envelope(s) to be delivered to the office of by the transmitting machine is attachedto |
the addressee(s) listed above by: . this proof of service.

(Describe) . W] PERSONAL SERVICE: By causing a true
, copy of the above-described document(s)
to be hand delivered to the office(s) of the

addressee(s).

| declare under penalty of perjury that the foregoing is true and correct and that this
declaration was executed on 4/2/04 » at San Diego, California.

%ﬂ%ﬁv”“?{ 414 A.AIZ’ZZ/

]

' Diane Bramwell °
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Original List Date: ~ 6/18/2008 - Malling Information: Other

Last Updated: 6/19/2003 )
List Print Date: og/og/008 0 o o _ Malling List
Claim Numbar - 0e-TC-24 o T

. ,_,Issua o ‘ ,‘A',;Raportlng lmproper Govemmental Actlvlt!es

= .‘ :TO ALL PARTIES AND INTERESTED PARTIES

Each cominisglon malling list Is continuously updated as requests are recelved to include or remova any party or person
on the maliing list. - A current malling list is prowded with commission corespondence, and a copy of the current mailing
list is avallable upon request at any time. . Except as provided otherwise by commission rule, when a party or interestad-
party files.any written material with the commission conceming a claim, it shall simultaneously serve a copy of the written

material on the parties and Interested partles to the claim identified on the malling list provided by the commlsslon (Cal.
Code Regs., tit. 2, § 1181.2.) .

Mr. Kalth B, Petersen ' Claimant Representative
SixTen & Associates Tel: (B5B) 514-B605 '

l5252 Balboa Avenus, Sulte 807
San Diego, CA 92117 Fax: (858) 514-8645

Dr. Carol Berg :
Education Mandated Cost Network

1121 L Street, Sulte 1080
Sacramento, CA 95814 Fax:  (916) 446-2011

Tel:  (916) 446-7517

s, Diana Raiperny ' Claimant
San Juan Unlfied School District Tel: (916) 971-7108
3738 Walnut Avenue :

P.O. Box 477 - : Fax:  (916) 971-7704
Carmichael, CA 95609-0477 ‘ _

‘ms. Harmeet Barkschat
- ‘Mandate Resource Senices

5325 Elkhom Bivd, #307
Sacramento, CA 95842 Fax:  (916) 727-1734

Tel: (916) 727-1350

Ms. Sandy Reynolds
Reynolds Consulting Group, Inc.
P.O. Box 987

Tel:  (909) 672-0964
Sun Clty, CA 92586 ' Fax:  (909) 672-0963

Mr. Arthur Palkowitz
San Diego Unified Schoo! District

4100 Normal Street, Room 3159
8an Diego, CA 92103-8363 ‘ Fax: (619) 725-7569

Tel: " (B819) 725-7565

Page: 1
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Mr. Steve Smith RS
Mandated Cost Systems, Inc.

o0 COSt Systems, Inc. Tel: . (916) 669-0888
11130 Sun Center Drive, Sulte 100 ) . ' st ) P
Rancho Cordova, CA 95670 - ‘ . | © Fax: (016) 669-0889

W, Stov SHislds—

- Shields Consulting Group, lnc LT
"~ 1536 36th Street - - - -~ '

L Tet (o) dsaTei

- SeGrEmento, GA85B16. . ..t CFax (ote)asaTata

’".""_.'M;s.,'Beth'Hunter_ ~ AT
Centration, Inc, . - Tel:  (866) 481-2642
- 8316 Red Oak Street, Sulte 101 T R :
Rencho Cucimonga, CA 91730 ' ST , Fax:  (886) 4815383

Mr. Kelth Gmelnder-
Department of Finance (A-15) Tel:  (916) 445-8913
815 L Street, 8th Floor

Sacramento, CA 95814 Fax:  (916) 327-0225
) | | : :

Mr. Michasl Havey _

State Controllar's Offics (B-08)
Division of Aceounting & Reporting
3301 C Street, Sulte 500 Fax:  (916) 323-4807
Sacramento, CA 95816 :

Tel:  (916) 445-8757

Mr. Paul Minney

SPBCth, Middletnn, Young & Minney, LLP Tal: (916) 646-1400
7 Park Center Drive

Sacramento, CA 95825 Fax:  (916) 646-1300

Mr, Gerald Shelton
Callfornia Department of Education (E-08)

?Iscal and Adminlistrative Senices Division
— 1430 N Strest, Sulte 2213 .
Sacramento, CA 95814

Tel:  (916) 445-0554
. Fax:  (916) 327-8308

Mr. Thomas J. Nussbaum (G-01)
Califomia Community Colleges

| Tel: *(916) 4452738
1102 Q Street, Sulte 300

Sacramento, CA 95814-8549 Fax:  (916) 323-8245
M. Thomas J. Donner Claimant _
Santa Monica Community Coliegs District Tal: (310) 434-4201
1900 Pico Bivd, : o . Co.
Santa Monica, CA 90405-162 ' Fax:  (310) 434-8200
Page: 2
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TS, Jil Bowers

Office of the Aﬁomey General (D'OB) . Tal: (916) 323-1948
1300 | Street, Sulte 1256 7 ) _ o
“Sacramento, CA psB14 I - . Fax:  (918) 324-5567
|

)

Page: 3
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e [ RECEWED. |
. _.Ms, Paula.Higashi... e e e R e e e e '
Executive. Director - S ) L MAR 13 2007
. Commission on State Mandates - - B IR R ¢ .
080 Ninth Street, Suite 300 I : 'é)g_l\lgMﬁSIONQN 4
Sacramento, CA 95814 -~ T STATE MANDATES | -

Dear Ms. Higa.éh.i: {‘ . _
The Departmept of Finance_has reviewed the test clalm submitied Jubie 5, 2003 by the,Sap

Juan Unified School District (claimant) asking the Commission.o defermine whether spegified
! ~ costs incurred under.yarious sections of the Education Code are. reimbursab

rred : sections ¢ 1o rejmbursable state mandaited
costs (Claim No. CSM-02-TC-24 "Reporting Improper Governmental Activities").

Before addressing the individual.activities specified in-the test claim statuteg we note that
Sections 1102.5:1106 of the: Labor Code aiready. protect émployees who disclose, information of
unlawful activity to a gevernment or law gpforcement agency, allow for criminal penalties,.and.
hold employers fiable, Specifically, Section.1408.0f the Labor Cods,states tr poses of

: " includes,,but.is not .

Sections 1102.5, 1102.6,4102.7,4102:8, 1404, and 1105, ‘employ

limited to, any individual employad by the state or.any, subdivision thareof, any. county, city, city

and county, including any charter city or county, and any school district, community college
district, municipal-or publig, corporatio, politicalsubdivision, or the Uniyersly of.Galifornia.” In

T

addition, subdivislon (f) of Section 1102.5 also ingludes penalties agalnst an employer that'is a

corporation or a limited liability company. The pre-existing Labor Code sectlons are laws of
general- application, applying to both the private sector, and local and state government.
Further:-- . - RSO

» Section 1104 of the Labor Code specifically states that "In all prosecutions under this

.. chapter, the employer is responsible for the acts of his managers, officers; agents, and
employees." Thus, since the Labor Code is pre-existing law of general application, any
activity. related to comiplying with or enforicing the:provisions.of the test claim statutes,
Education Code Sections 44110-44114 and.87154-87164, would notbe new,to LEAs and

comimunity college districts, and thus the state is-pot obligated.to. r.‘,eimpurse!.-th_e,m.

e The Local Government Disciosure of-Information Act enagted in,1986 ((LGDIA); Gov. Code,
§§'53296-53299) protects, from reprisal action, district emplayees or applicants for:
smployment whe.file complaints of "grossram_i_s',manag_.emgm.zor-signifiggnt-~wa§te of funds, an
abuse of authority, or a.substantial and spegific-danger to public health safety” with districts
and holds. any local officer, manager or supervisor individually liable, Furthermore, the
LGDIA states that; “...any local officer, manager, or supervisor. who has-been found by a
court to have violated the.provisions. of Seption 53298 ... shall be individually liable for..
damages in an action brought againsthim-or-her by.the injured emplayee.- Section
53298.5(b) places no requirement or liability upon the district for its employee’s court

- .
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ordered damages aid thus Section 53208.5(b) does not impose a reimbursable state”
' mandate. ‘ ERRE : " : o
s The Whistleblower Protectidn Act enacted in 1999 (WPA); Gov. Code, - - : -

- §§ 19409.20-1949.23), protects district employees that report improper governmental activity, - :

“ as defined, o legislative committees, and allows for civil damages against district employaes: ) -

. who violate o Interfers, with an employee’s right to make.such disclosures,. These. sections =

~ ‘clearly state that while'the offending employee may be liable in-an action for civil damages, - -

-+ the employer is not obligated-to pay its employee’s judgments. Any paymentby the . ~in

‘employer. on behalf ofthe employee would be a voluntary action by the LEA and nota
reimbursable state mandate: - I R

. * Subdivision (g) of Section 44114 and subdivision (I) of Section 87164 of the Education Code -

- state that if any of the provisions of the Reporting by School Employees of Improper

Pas ., ;

Governmental Activities Act ("Act") are in conflict with provisions of the public’s¢hool

et into ihese collsctvé bargalhing
icurred by the district foractivities which excsed
Id"bé veluntary and aré not feinibursable”

thoss téqiired BY th
mandates, R

In summary, sincé thé eniployiaé protections proVided:for in the fest claim statutes afe the ‘same
as the 1aWws of ganeral application includad in Labor Gods Sectivhs 1102.5-1106;the test oldim
ostablish a'fiew progiafiiot IMpoks & kigher level of service. Furthér, thess -
ucattiofi: Code Sections diipilcate prior s éstablishingthe LGDIA ERd the WPAand do not
create new dufles fof LEAS: THgrefore the whole of fhis-test claim is-not a reimibursable
mandate, HoweVer, we will'addré s tfie individualclaim activities bejoiv:” -

t

T :

Corhmeriging With pég8o of the test clairti, the'dlalinalit has idefitified ihe folloirg neiw dutiss,
which it assefts are'reinibursablestate taridates: —
X 1B T g ) g . R .-

A 1

1) Pursuantto-Ediicatiori"'Code Sectiofis 44410 — 44114 and 871 54-87164, "to establish -
policies and procedures, and to periodically update those policies and procedures, to
implement the act.” ' -

Finance résponsel ™2 = 7 ' . CF o

The Specific langlagl-of Education Codé Sections 447110 = 441 14-8id 87154-87164 does

not requiré'school and cofimunity college distriéts to establish or tipdate any policies and

procedures to implerignt & Act. Ih addition; Whilé Educatibn Code Sectishis -

44110 ~ 44114 apply specifically to- public school employers, none of the requirements is a

‘new requirément for 'EAS. Labor Code Sections™ 102:6 = 1106 proteet employees-who

disclosé Irifofmation of uhlawful dctivity fo & governisht or law'snforcemént ageficy, allow

for éiminal pénalties; and hold 8mployérs lidble. The LaborCode stafutes-ate laws of

géneral-applicatiors; applying to both the' ptivate sector andocal-and.state government. .

Thus, since thé test claim dogs hot impose a Righer Iével of service and the'activities cited

are not hew to LEAs as théy:wars requirddy existing law, thisis not a relmbursable ‘
mandate. Furtfief, rictie of the activitie§ citéd herd would be new since thé Education Code
Sections &re consiststit with prior la‘w-:é"st'a‘lilishgng the LGDIA and WPA. - :

2 E
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2) Pursuant to Education Code Section 44114, subdivision (a) and Section 87164 (a), "to
" recelve, file and maintain written complaints filed by school employees or applicants for
employmiént alleging actual or attempted acts of reprisal, retaliation, threats, coercion or
- similar improper acts for having disclosed improper governimental activities or for -
-~ refusing to'cbey an illegal order. ot i SERETAN TS

o f'=The'_§b'eéific=Iahgﬁége»of-Educ'a'ii'd‘héGoae Séeﬁon 444‘:1;47,:,subdiviAsi‘én—(-.a)-ahdz-Sei_:tion 87164. .-
" (a) does not réquire-a local ‘education.agency or community college district to complete any.

‘of the above claimed activities. The language states that any employee that has filed a -

. complaint with his or her supervisor, a schoal administrator, or-the public school employer,

- may alsd file a copy of the corplaint with the local law ehforcement agency. Therefore; this
Sectiori does riot impése a hiew prograniorhigher level of service upon an LEA or
.cor*ﬁr_'ﬁu’nrifngépllég;e ' i§tfict='éndis-'r'_16t a "st"a”te’-'r‘éimbt'!r;sjable‘ activity. LI o

e

. subdivisien (b T e S e : .
e o iRvéstigats, of to coopéfate With law-ehfordemerit Investigatiohs -of, written
complaints flled by sehoclsiiployses...” = 7
¢ "o discipline, as'may be Féquiired by law or the distfict's collective bargaining -
agreément; any employeé; officeror adniinistrator, Who I8 found té*have engaged
" in actial of atteriptéd acts:" o '

: 3) Pursufit to Education-Code Section: 441 ’i4‘; subdivision (b) and Sectlon 87184,.

Mt

R - u ey

Finance response:

The specific lariguage of subdivision (b) of Education Code Section 44114 and Section -
87164, subdivision (b) does 1ot make afly reference to ifivestigating or cooperating with law
enforcement, nor does the specific language of the Section place any requirement for
discipline upaori BERS of community college districts. Thig langtiagé statés that a person who
intentionally engages in prohibited acts is subject to‘local law ehforcenient perialties of a fine
of $10,000 and imprisonment for up to oné year. i addition to the pendities enforceable by
locdl law Bhfortament, thé*Section statss that "Any public school smpléyse; officer, or
administrator who intentionally engages in that conduct shall also be subject t6 discipline by
the public school employer." This is not a mandated activity, only-an authorization for the
LEA and community college districts to discipline the employee. That authofity is-évidenced
.by the next sentence of this Section which states, "If no adverse action is instituted by the
plibli¢ sehool amployer. .ﬂ;"’cbé’i’lbéﬁl~[§Wiénfdrcé'r’ﬁé'ﬁt dgency fay-réport the ‘nature and
details of the a ivity to the goviatning Board of thé schodl district'or thecolifity board of
education...' ' 3 ‘

ducation.. Hher, thé Section doas fiot maké any referénée to the scope or magnitude
of any discipling the LEA may choosé 1o implement. 1t is liKely'that‘any discipline wolld be
consistent with the LEA's collective bérgaining agreemetit. Sirice LEAS efitéf into these .
agreements voluntarily, any resulting activities are not reimbursable-mandates.

4)" Putéuant to Education Code Sectioh44114,-subdivision (C):
"7 e “o'rgspond, appedt, and defend in"any civil gction..."” and _ o
« ' "{o pay tlamages, directly or darivatively, inclidihg aftorney's fees, when ordered
by the court..." o '
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. Finance response:

Both Labor Code Section 1 102.6 and Education Code Section 44114 specifically state that
: in a civil action or administrative proceeding, once it has been derrionstrated that a o .
.. prohibited activity was an action against an employee, it becomes the employer's burden of . .

g, -proof to demonstrate that the action would have occurred regardless of the employee's- .- -

- - participation in protected whistleblowar activities.- Thus, sifice the plain language of the test" - _i- R

-+ ¢laim statutes does not require LEASs to participate in any civil action.against their employee = - - ..
- -and the.pre-existing Labor Cods applies to both.public.and private employers, participating =~ ... . ... ...

- in any civil action Is riot a new activity, is voluntary for LEAs and is therefore not -
- reimbursable. C T S :

Labor Code Section 1105 states that the injured employes may recover damages from his or
her employer. Since the Education Code mirrors the pre-existing Labor Code Sectionand
the Labor Code applies.to both public and private:employers, the test claim statute imposes
no new activity or requirements on LEAs and |s therefore not reimbursable. Education Code
Section 44114 allows the injured employee to recover damages from the individual who
participated In prohibited activities. Furthermore, Government Code Sections 53296-53299
under the LGDIA and 1949.20-1948,23 under-the WRA; which protect district employees or
applicants for employment who report improper governmental activities, allow for civil
‘damages against district employees who violate or<nterfere with an employee's right to
make such disclosures. These sections-do not-place.any. requirement upon the LEA itself,
but only upon its employee who has violated the law.  Therefore, they do not constitute a
new program or higher level of service for the district. Any decision the LEA makes to pay
the resulting damages for its employee is a voluntary action and is therefare not
reimbursable. S

Communﬁy College Specific Re,QLiiréments

5) Pursuant to Education Code 87164, subdivision (c)(1), “The State Personnel Board
shall initiate a hearing or investigation of a written complaint or.reprisal as prohibited
by [the Act] within 10 working days of its submission. -This hearing will be conducted
in accordance with...the rules of practice and procedure of the State Personnal
Board.” - : -

Finance response:

The specific language of Education Code Section 87164 dpes not require community college
districts to complete any of the above claimed activities.: There are no requirements within the
statute for.community college districts to appear and parficipate in these hearings. This Is nota
mandated activity. - The decision to appear at these hearings is voluntary. This Section does not
impose a new program or higher level of service.on Community. College districts and.is nota
state-reimburseable activity, C : '

6) Pursuant to Education Code 87164, subdivision (c)(2), “no costs associated with the
hearings of the State Personnel Board...shall be charged to the board of governors.
Instead all the costs associated with hearings...shall bs charged directly to the
community college district.” '
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Financé response: -

“The specific lan'guage' of Education Gode Sectlbn-87164,.-_subdlvlsion (e)2) requir,esr.a

 reimbursement of costs assoclated with the hearihgs of the State.Personnel.Board: This.

.- language does not require community college districts to undertake any hew programs or

. provide a higher level ofservices. The payment of costs alone is-not a statesreimburseable = . .- -
coativity. s T T T U TS A SRR SR

P

= 7y P’u'rs'uan't,té;-"Edueati_o,h-Codef--87--?l-6_4, s;uvbd'i.visio'n-(dr)-,ﬂif-:the' fiﬁd.ihgs of the State -’ - S
" Personnel Board set forth [violations of the Act] [the community college districts] may
- - Tequesta hearing l_:»efore the State Personnel Board regarding the_ﬁfindings}. _

Finance response: _ -

The specific language of Education Code Section 87164, subdivision (d)-does notrequire

community college districts to complete any of the above claimed activities. The operative

_ language of the Section only provides community college districts with the option of participating
in hearings set forth by the State Personnel Board. This is nota mandated activity. The -

decision fo appear at these hearings is voluntary. This Section does not impose a new program

_ or higher level of service on community college districts and is not a state-reimburseable
activity. : '

7 8) Pursuant to Education.Code 87164, subdivision (&), if the State Personnel Board
determines a violation of the Act, the board may order any appropriate relief.

The specific language of Education Code Section 87164, subdivision (e) does not impose any
clear duties on community college districts. There s no indication of exactly what relief
community college districts will be required to do in these situations. If these determinations
only involve payment of monetary costs, these do not constitute a new program or higher level
of service and thus is not a state-reimburseable activity. '

© 9) Pursuant to Education Code 87164, subdivision (f), whenever the State Personnel
Board determines that there was a violation of the Act, it shall cause an entry o be -
made in the relevant personnel files.. :

The spedific language of Education Code 87164, subdivision (f) does not impose-any clear duty
on community college districts.” Itis unclear what community college districts are required to do
when the State Personnel Board “causes” an entry to be made to official. personnel records. If
this merely is a cost related to the hearings, this Section does not impose a new program or
higher level of service on community coliege districts and therefore is not a state-reimburseable
activity.

~ As the result of our review, we héve concluded for the above mentioned reas_oné’, that the test
claim statutes do not create any reimbursable mandated activities for LEAs or community '
college districts. C :

‘As required by the Commission's fegulations, we are including a “Proof of Service” indicating
that the parties included on the mailing list which accompanied your June 5, 2003 letter have
been provided with copies of this letter via either United States Mail or, in the case of other state
agencies, interagency Mail Service. .

3
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As req'u'ired by the Co'm'mi'ssion’s .regu_lations,rwe are including a “Proof of Service! indicating' :
that the parties included on the mailing list which accompanied your June 5, 2003 letter have

- been provided witti: copiés.of this lettervia, sither United States Mall or; in the case-of other state
R agencies,Alnt‘eragen‘qy Mail Set‘?vic_e;.n St : R R o

C 'I.f'ybu':.haiféany,qqestions_-'r-‘ejgarding th'is‘i_ett‘e,r,' please-contact Sarlglswari-; Piincipal Prog_ran.j_ﬁ-_r,'-; ceee o
7.+ Budget Analyst or Thomas Tedd, Principal Program Budget Analyst at (916) 445-0328. .. ©.

EANNIE OROPEZA’

rogram BudgetManager - .t
Attachments
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Attachment A

DECLARATION OF THOMAS TODD
DEPARTMENT.OF FINANCE * ~ -

' . CLAIMNO.02:TC-24 . . . l

N
a+
H

A 7| ai currently eﬁiﬁlo‘g}'e,dBy'{ﬁ"e‘-.s:té.t.é:6t;;Géiifbrﬁié,f'I‘Dfép%rth{éh'tc_s'f Firnance (Finance), am-™

. ofFinance. -

2. .»We conour that the sections relevant to .-this.'claim_'-éré.':accurafeiy quoted-in the test claim -
. submitted.by claimants-and; therefore, we do not restate them-n this declaration.

| certify Und.er-benalty\'of porjury théf the fécts get forth in'fhe foregoing ?a‘re true-and cbrrect of
my own knowledge except as to the matters therein stated as information or belief and, as to
those matters, | believe them to be true

Csoio09 29

at Sacramento, CA - " Thomas Todd
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PROOF OF SERVICE

" Test Claim Name: -'-Reporting"lmprope’r.Governmental Activiies
. "Test Claim Number: 02-TC-24 -~ . -
I, the undersighisd, daclars as follows:

“I'am emiployed in the County of Sacramento; State of California, I-am.18 ysars of age.or older - -

e S and notaparty to tha within sntitied causs; my business address is 915 L Stfeet, 7th Floor, - .-~

- On March 9, 2007, | served the attached recommendation of the Department of Finance in said -
cause;, by facsimile to the Gommissiorion- State Mandates ‘and by placing a true copy thereof: -
(1) to claimants-and nohistate agensies enclosed in a's&aled envelope with postage thereon fully
prepaid in the United States Malil at Sacramento, California; and (2) to state agencies in the
normal pickup location at 915:L:.Street, 7th Floor; for-Interagency Mail Service,.addressed as

follows:- - , . : Pee
A-16 B-8 -
Ms. Paula Higashi, Executive Director State Controller's Office .
Commission on State Mandates : Division of Accounting & Reporting
980 Ninth Street, Suite 300 Attention: William Ashby
Sacramento, CA 95814 i 3301 C Sireet, Room 500

. Sacramento, CA 95816
B-29 ~ Education Mandated Cost Network
Legislative Analyst's Office _ - C/O School - Services of California
Attention Marianne O'Malley . - Attention: Dr. Carol Berg, PhD
925 L Street, Suite 1000 1121 L Street, Suite 1060
Sacramento, CA 85814 Sacramento, CA 95814
Sixten & Associates : : E-8 '
Attentioni. Keith Petersen Department of Education
5252 Balboa Avenue, Suite 807 - School Business Services .

San Dlego, CA 92117 Attention: Marie Johnson
- 560 J Street, Suite 170
Sacramento, CA 95814

Mandated Cost Systems, Inc. : - 8an Diego Unified School District

Attention: Steve Smith - Attention: Arthur Palkowitz
2275 Watt Avenue, Suite C - 4100 Normal Street, Room 3159
Sacramento, CA 95825 . - - San Diego, CA 92103-2682
E-8 o California Teachers Assoclation
State Board of Education Attention:” Steve DePue
Attention: Bill Lucia, Executive Director 2921 Greenwood Road

721 Capitol Mall, Room 532 ' - Greenwood, CA 95635
“Sacramento, CA 95814 C : S
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- Girard & Vinson o . San Juan Unified School District :
~ Attention: Paul Minney ~ .- 73738 Walnut Ave. - o
1676 N, California Blvd., Suite 450 = .~ Carmichael, CA 95609-0477 -
Walnut Creek, CA 95496 - e o

"1 declare under penalty of perury under the laws of the State of California ifiat the foregoing is -+ - -
- trus and correct, and that this declaration was executed on at Sacramento, California.” . . -~
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gl goor e

EXHIBIT E
7D CALIFORNIA STATE PERSONNEL BOARD

éOl.-.Qapi'tol Madl « Sacramento, California 95 814 o www.spb.ca.gov
" Telephane: (:916) 653-1403
. Facsimile: (916) 653-4256,

o TDD: (916) 653- 1498 ;

. _WECEIVED”‘E

- Paula Higashi, Executive Officer .-

‘Comrmission on State Mandates -~ : ' C APR 23'2007 .
980 Ninth Street, Suite 300 . - | coMmISSIONON |
Sacramento, CA 95814 : s - |TATE MAN%IX'%\:IQ

Re:  Notice of Complete Test Claim Filing and Schedule foir Comments — Reporting Ith'roper
Governmental Activities; 02-TC-24; response of the State Personnel Board -

- Dear Ms. Higashi:

_ The State Personnel Board (SPB) is in receipt of your correspondence, dated March 22, 2007,
wherein the Commission on State Mandates (CSM) requested that the SPB provide the CSM’
with certain specified information related to whistleblower retaliation complaints filed with the

- SPB by community college employees, or applicants for community college employment,
pursuant to the provisions of Fducation Code section 87164. In accordance with that request, the
following information is provided: : '

(1)  On a per year basis, beginning in Japuary 1, 2001, the number of cases that the SPB
has received under Education Code section 87164, subdivision (c).

Response: .

2001 - 0 complaints were filed with the SPB. (Government Code section 87164 did not
authorize community college employees, or applicants for community college employment, to
file complaints with the SPB during 2001.) .

002 — Two (2) complaints were filed with the SPB.

[\

|

[\e}
[
(=]
[¥S}

—Two (2) complaints were filed with the SPB.

|

[ne]
(@)
(]
=

|

— Three (3) complaints were filed with the SPB.

1]
|l
=]
N

_ One (1) complaint was filed with the SPB,

|

[
[an]
[
(e

|

—~Three (3) complaints were filed with the SPB.

[
o
Q
~1

~ To date, one (1) complaint has been filed with the SPB.

|

]
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Commission on State Audits; 02-TC-24
April 20, 2007
Page 2 of 2

. .

egmmng in ,!anualy 1, 2002, the cost chal oed to. commumtv colleEe dlst1 lcts .

I ur suant to Educatlon_Code‘sectlon 87_164 ”subdmsnon c)(2).

- _Response' o
" To date, the SPB has char, ged the cormnuruty college dlstncts $4 860 91 for all thstleblowe1
retaliation complaints filed by community college employees, or 'lpphcants for community -

college employment that it has processecl The three cases from 2006 are, however, still in the‘
hea11ng process. - : :

Please do not hesitate to contact the SPB if the CSM 1equ11es additional information en this
matter in the future.

Sincerely,

FHb 2D Smmm

FLOYD D. SI—]]MOMURA .
Executive Officer

[CSM-cor-042007-bam fds)
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EXHIBIT F
Hearing Date; September 27,2007 . . o
TA\MANDATES\2002\tc\02-ic-24\dsa.doc

. TESTCLAIM o 0
 DRAFTSTAFFANALYSIS .

T Bcation Code Sictions #4110~ 44114, md 87160-87164 N

" “Statufes 2000, Chapter 531 -
Statutes 2001, Chapter 159 -
Statutes 2001, Chapter 416 - - =

Statutes 2002, Chapter 81

Reporting Improper Governmental Activities (02-TC-24)
" San Juan Unified School District and Santa Monica Community College District, Claimants

EXECUTIVE SUMMARY
Background '

This test claim addresses the procedures used to protect kindergarten through 12" grade (K-12)

and community college employees and applicants for employment from employees, officers, or
 administrators who intentionally engage in acts of feprisal, or coercion against an employee or

applicant for employment who has disclosed improper governmental activity of the employer.

In these circumstances, the test claim statutes; allow K-12 and community college employees or
applicants for employment o file a complaint with local law enforcement agencies. Supervisors,
administrators, or employers that have been found to have engaged in retaliatory or coercive
activities are subject to civil and criminal liabilities, and punitive damages. Community college
employees and applicants for employment are provided the additional protection of being
allowed to file their complaint with the State Personnel Board (SPB), which then must conduct a
hearing or investigation to investigate and remedy these complaints. ‘

Claimants contend that the test claim statutes impose new requirements on K-12 school districts
and community college districts resulting in increased cogts. These new requirements include:
(1) establishing policies and procedures; (2) receiving, filing, and maintaining written
* complaints; (3)investigating or cooperating with law enforcement investigations; (4) disciplining
employees, officers, or administrators found to have engaged in retaliatory activities; (5) '
responding, appearing and defending in any civil action; and (6) paying any court ordered
damages. In addition, claimants assert that the test claim statutes impose activities on '
community college districts associated with an SPB hearing or investigation initiated by a
community college employee or applicant for employment. As-a result, claimants assert the test
claim statutes constitute a reimbursable state-mandated program within the meaning of article

XIII B, section of the California Constitution.

- The California Community Colleges, Chancellor’s Office (Chancellor’s Office) asserts that
claimants are possibly entitled to reimbursement for activities associated with the SPB hearings
and orders made in the course of those hearings, because prior to the enactment of the test claim
statutes there was no requirement for an SPB hearing in community college whistleblower cases.

o

Test Claim 02-TC-24, Draft Staff Analysis
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The Department of Finance (Finance) argues that the test claim statutes do not constitute a
reimbursable state-mandated program for the following reasons: (1) the language of the test
__claim statutes do not require the activities claimed; (2) the activities do not constitute a new -
~ program or higher level of service, as they were required by existing law; and (3) collective -
- bargaining agreements are entered into voluntarlly, and therefore, “any resultmg costs incurred
- by the district.for activities which exceed those requn ed by the Educatlon Code Would be .

R :voluntary and aré not relmbursable w e

_Staff Fmdmgs

~ Staff finds that the plain language of Educatwn Code sections 44110 — 44114 does not mandate
- any activities upon K-12 school districts.. Thus, Education Code sections 44110 = 44114 do not
impose any state mandated activities upon K-12 school dlstncts subject to article XIII B, section
6 of the California Constitution.

Staff also finds that under Department of Finance v. Commzsszon on State Mandates (Kern High
School Dist.) (2003) 30 Cal.4th 727, Education Code section 87160 — 87164, as it applies to
employees of a community college district, does not impose state-mandated aciivities upon
community college districts, It is the community college district’s underlying decision during
collective bargaining which triggers any requirements Education Code section 87164 may
impose with respect to the “whistleblower” cases of a district employee.

However, in regard to applzcdnts for employment of community college districts, who are not
currently employed by the district, Education Code section 87164, does impose reimbursable
state-mandated programs upon community college districts relating to the State Personnel Board
hearings 1equ1red by Education Code section 87164.

Conclusnon

Staff concludes that Education Code section 871 64 subdivisions (c)(1), (c)(2), and (f), as
amended by Statutes 2001, chapter 416; and Statutes 2002, Chapter 81, constitutes a
reimbursable state-mandated program on community college districts within the meaning of
article XTII B, section 6 of the California Constitution, and Government Code section 17514, for
the following specific new activities when a new applicant for employment files a whistleblower
complaint with the State Personnel Board:

* Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the applicant for employment and the SPB
with a written response to the applicant’s complaint addressing the allegations, and
responding to investigations or attending hearings, and producing documents during
investigations or hearings (Ed. Code § 87164, subd. (c)(1)) -

e Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
- hearing regarding a complaint filed by a new applicant for employment (Ed. Code §
87164, subd. (c)(2))

. Beglnmng January 1, 2002, make an ent1y into the official personnel record of a ,
- supervisor, community college administrator, or public school employer, who is found by °
the State Personnel Board to have violated Education Code section 87163 (Ed. Code.
~ § 87164, subd. (D). ,

Test Claim 02-TC-24, Draft Staff Analysis
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. Staff further coneludes that Education Code sections 44110 — 441 14; as added and amended by '
Statutes 2000, chapter 531, and Statutes 2001, chapter 159 do not impose any state-mandated .
- activities upon K-12 school districts and, thus, are not subject to article X111 B, section 6 of the. -

California Constitution. In addition, Education Code sections 87160 — 87164, as added and R

"amended by Statutes 2000, chapter 53 1; Statutes 2001, chapter 159, Statutes 2001, chapter 416,. -

* and Statutes 2002; Chapter 81, as applicable to community college employess, domotimpose -t

" any state-mandated activities upon community Gollege districts and, thus, are not subjectfo. - 1.

»agtfticle'XI:II B; section 6-of the Calitbrrﬂa Cpn'stitutio'n;- e s

Any other test claim statute and allegation not specifically 'éppmved ébéve, do not impose a. .

reimbursable stgtg-mandated-'program subject to article XTII B, section 6 of the California .
“Constitution. _ _ o B ' . o

‘Recommendation o i - |
Staff recommends the Commission adopt this staff analysis and partially approve this test claim.

Test Claim 02-TC-24, Draft Staff Analysis
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.STAFF ANALYSIS

Clalmants

San Juan Umﬁed School D1str1ct and Santa Monlca Communlty College D1strlct

o '-Chronology e LS D T
T ‘ '06/05/03 = C1a1mants, San Juan Umﬁed School D1str1ct and Santa Momca S o
e e e .Community College District, ﬁle test clatrn w1th the. Cormmssmn on State».;[ e
N Mandates (Cormmssmn) _ : o
06/19/03 - - o Comrrussmn staff issues eompleteness 1etter and requests comments ' »
07/08/03 - The California Commumty Colleges, Chancellor’s Office (Chancellor’s
' Office) and the Department of Finance (Finance) request extensions of

time for comments

07/08/03 ' Commission staff grants extension of time for comments to
August 18, 2003

09/08/03 " The Attorney General, on behalf of Finance, requests an extension of time

: for comments

09/09/03 " Commission staff grants extension of time for comments to
October 8, 2003

10/23/03 The Attorney General, on behalf of Finance, requests an extension of time
for comments

10/24/03 Commission staff grants extension of time for comments to
December 18, 2003

10/31/03 Finance requests an extension of time for comments

11/07/03 Commission staff grants extension of time for comments to
February 7, 2004

02/18/04 Finance requests an extension of time for comments

02/18/04 Commission staff grants extension of time for comments to May 18, 2004

03/16/04 The Chancellor’s Ofﬁce ﬂles comments to the test cla1m

04/05/04 Claimants file response to comments by the Chancellor s Office

06/14/04 ' Finance requests an extension of time for comments

06/14/04 Commission staff grants extension of time for comments to
August 9, 2004 -

09/09/04 Finance requests an extension of time for comments

09/14/04 - Commission staff grants extension of time for comments to
December 9, 2004 - —

09/24/04 The Attorney General requests to be removed from the test claim mailing
list

Test Claim 02-TC-24, Draft Staff Analysis
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12/24/04 - - Finance requests an extension of time for comments

'12/28/04_ o Cvor'nmi.ssic)’n staff gfa_ints extex_lsion of time for chméntS'to ,Marc,h 9, 20_05 :
‘ _03/ 1-5/65 — Finance requests an extension of ti_rrié fér"dqmin'e_hfs_':_ o | : R

._ - 03_/117_./0'5-? s 7C0mr'_r\1'i_s$iofi. 's:aff'granfgsi_é)-c’@énsiqn-éf time Vfo'r:co_' iments o June9,2005 Ll
" 1 0 /03 /0 5 Comnnssm nStaffgrantsextensmnof tlme forcommen ts to - R T

e T - ‘December 1,2005 . . en s e RN '

02/03/06 " 'Finance requests an extension.of time for comments _ 7

02/07/06 . Commission staff grants extension of time fdr cor’nmerits to _Aﬁril~3,'200_6 :

03/13/07 ~ ‘ Filiande files comments to the test claim | | A :

03/22/07 Commission staff issues reque.st for comments from the State Personnel

Boatd by April 23, 2007 and extension of time for comments to
.. May 23, 2007

04/23/07 The State Personniel Board files cominerits to the test claim

07/24/07 Commission staff issues draft staff analysis

Background '

This test claim addresses the procedures used to protect kindergarten through 12" grade (K-12)
and community college employees and applicants for employment from employees, officers, or
administrators who intentionally engage in acts of reprisal, or coercion against an employee or

applicant for employment who has disclosed improper governmental activity of the employer.
Test Claim Statutes B ' '

The legislative intent behind the test claim statutes, Education Code sections 44110 — 44114 and
87160 — 87164, as added and amended in 2000, 2001, and 2002, is for K-12 and community
college employeesl and applicants for employment to disclose improper governmental activities.
The test claim statutes define “improper governmental activities” as activities by an employee in
the performance of the employee’s official duties, whether within the scope of the employee’s
duties or not, that violates state or federal law or regulation, or that is economically wasteful, or
involves gross misconduct, iricompetency, or inefficiency. -

The Legislature enacted Statutes 2000, chapter 53 1, adding Education Code sections 44110 -

44114 and 87160 — 87164, which adopted and adapted existing «“whistleblower ptotection” laws
to apply to school districts. K-12 and community college employees are prohibited from using

I Bducation Code section 44112, subdivision (&), defines employee as “any person employed by
any public school employer except persons elected by popular vote, persons appointed by the
Governor of this state; management employees, and confidential employees.” Education Code
section 87162, subdivision (a) construes this definition to include community college employees.

2 Bducation Code sections 44112, subdivisions (c)(1) and (2), and 87162, subdivisions (c)(1) and
2). o

Test Claim 02-TC-24, Draft Staff Analysis
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- official authority to influerice, intimidate, threaten, or coerce any p_erson:f for the purpose of _
interfering with the right of that person to disclose improper goyernmental activities.* A K-12 or

community college employee or applicant for employment that files a written complaint with .- .

his/her supervisor, school administrator, or employer alleging acts of reprisal, retaliation, threats,

- - or coercion for refusing to obey an illegal order or for, disclosing improper governmental e
.- activities, may also file a-complaint with local law enforcement within 12 months of the most + -~ -
 recent act of reprisal that is the siibject of the complaint.’ A persori who intentionally éngagesin - T
- acts of reprisal, retaliation, threats, or.coercion is subject to.the criminal pehalties of afineupto. ... o .o

'~ $10,000 and imprisonment for & period of no more than one year. An employes, officer, or
administrator who engages in acts of reprisal, retaliation, threats, or coercion is also subjectto =

discipline by his/her employer.”

In addition to criminal and administrative sanctions, a person who engages in acts of reprisal,
threats, or coercion, is liable for civil damages in an action brought against him/her.! A court
may also order punitive damages and reasonable attorney’s fees.” Statutes 2000, chapter 531,
also provides a shift in the burden of proof in any civil action or administrative proceeding
brought by an employee or applicant for employment against an employer for violation of the
statute. Specifically, once an employee or applicant for employment has demonstrated by a -
preponderance of the evidence that the employee’s disclosure of an employer’s improper
governmental activity was a contributing factor in the alleged retaliatory actions against the
employee or applicant for employment, the employer has the burden of proof to demonstrate by
clear and convincing evidence that the alleged retaliatory actions would have occurred for
legitimate reasois iridependent of the employse or applicant for eriployinent’s disclosure.!® Tn
addition, Education Code sections 44114 and 87164 provide that if the provisions of the code

- sections are in conflict with the terms of a memoranduin of Understajh'ding (MOU) between the
school district and its employees, the terms of the MOU are controlling.!

3 Education Code sections 441 13, subdivision (d), and 87163, subdivision (d), define “person” as
“any individual, corporation, trust, association, any state or local government, or any agency or
instrumentality of any of the forgoing.” :

* Education Code sections 44113 and 87163,

’ Education Code sections 441 14, subdivision (a) and 87164, subdivision (a), as added by
Statutes 2000, chapter 531,

6 Edﬁcation Code sections 44114, subdivisions (b), and 87164, subdivisions (b), as added by
Statutes 2000, chapter 531.

T Ibid.

L Education Code sections 44114, subdiifi.si;)ns (c), and 87164, subdivisions (c), as added by
Statutes 2000, chapter 531.

? Ibid. - .
- 1" Education Code sections 441 14, subdivision (&), and 87164, subdivision (e), as added by
Statutes 2000, chapter 531.

! Education Code sections 441 14, subdivision (g), and 87164, subdivision (g), as added by
Statutes 2000, chapter 531.

Test Claim 02-TC-24, Draft Staff Analysis
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lStatutes 2001, chapter 159, sections 68 and 84, made technical changes to Education Code ,
sections 44114(b) and 87164(b), respectively. After the enactment of Statutes 2001, chapter 159,

section 68, no further changes. were made to Education Code sections 44 110 - 44110.. o
- Statutes 2001, chapter 416, section 1, amended Edudation Code section 87164 to add the. o )

- requirement that the State Personnel Board (SPB) initiate an inforihal hearing or investigation® -~~~
. within 10 working days of the submission: of 5 community college employee or applicant for: Sl
" employment’s written complaint of reprisal or tetaliation. If the SPB’s investigationor formal: - """ PR
" 'hearing’s findings set forth acts of alleged miscondiict by the accused stipérvisot, administrator, 7 T R

or employer, the supervisor; administrator, or employer may request a hearing regarding the
SPB’s findings.? If after the hearing the SPB determines that the alleged misconduct did occur,
or no hearing is requested, the board may order any appropriate relief, including, but not limited
to, reinstatement, backpay, and expungement of any adverse records of the employee who was-
subjected to the alleged acts of misconduc;t.13 In addition, if the SPB finds that a community.
college supervisor, administrator, or employer has engagedin misconduct, it shall cause an entry
1o be made in his/her official personnel record to that effect.* Bducationi Code section 87164,
subdivision (c) also provides that the hearing shall be conducted in accordance with Government
Code section 18671.2, which provides that the SPB shall be reimbursed for all costs associated
with the hearing, and that the SPB may charge “the appropriate state agencies for the costs
incurred in conducting hearings involving employees of those state agencies.”

Education Code section 87164 was amended again by Statutes 2002, chapter 81, section 1, to
specify which entity will be responsible for the financial costs of the SPB hearings. Education
Code.section 87164, subdivision (c)(2) provides that all costs of the SPB hearings shall be
chargéd directly to the community college district that employs the complaining employee or
with whom the complaining applicant for employment has filed his or her employment
.':1pplica’cion.15 :

Pfior"Law

Prior law provides public and private employees and applicants for employment, who disclose
violations of statutes and regulations, or gross misconduct by an emplog'er or potential employer,
with many of the same protections provided by thetest claim statutes.'® These protections,
however, are provided in a piecemeal manner, and therefore, certain protections were available

~ to some types of employees and not to others. For example, Labor Code section 1101 et seq.

o

provides most of ‘_che test claim statutes’ protections from retaliation for disclosing violations of
state or federal statute, rule or regulation, to all'employees (public and private) but riot applicants
for employment, Government Code section 53296 et seq. provides “whistleblower” protection to

12 Bgycation Code section 87164, subdivision (d), as added by Statutes 2001, chapter 416,

- 13 ggucation Code section 87164, subdivision (e), as added by Statutes 2001, chapter 416.

14 gqucation Code section 87164, subdivision (f), as added by Statutes 2001, chapter 416.

15 Bducation Code section 87164, subdivision (c)(?), as added by'S.tatutes 2002, chapter 81,
section 1. '

16 T abor Code sections 1101 et seq., Government Code section 53296 et seq., Government Code
section 8547 et seq., and Govergment Code section 9149.20 et seq.
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~ both employees and applicants; however, the protection does not include a shlft in the burden of
proof during civil actions or administrative proceedmgs : :

Claimant’s Position -

- The claimants, San Juan Unified School District and Santa Momca Commumty College D1strtct L

o -contend that the test claim statutes constitute a reimbursable state-mandated program within the . e

‘" meaning of atticle XIII B, séction 6 of the Califonia Const1tut1on and seek relmbursement to IR
o 11nplement Educauon Code sections 44110 —441 14. and 87160 87164, . : :

The claimants state that pnor toJ anuary 1, 1975, there were no state statutes or executive orders

in effect which required school districts to. establish procedures to protect employees or
" applicants for employment or to discipline employees, officers, or administrators who
intentionally engaged in acts of reptisal, retaliation, threats, or coercion against an employee or
applicant for employment who disclosed improper governmental activities. However, after the
enactment of the test claim statutes (beginning with Statutes 2000, chapter 531) the claimants
were required to establish procedures to protect employees or applicants for employment and to
discipline employees, ofﬁcers, or administrators who intentionally engaged in acts of
misconduct, :

The claimants assert that meeting the new requirements of Education Code sections 44110 —
44114 and 87160 — 87164 as added and amended by the test claim statutes, fequired increased
costs to implement the following activities:.

K-12 School Districts and Community College Districts

¢ establish policies and procedures to implement Education Code sections 44110 — 44114 .
and 87160 — 87164, and to periodically update those policies and procedures;

e receive, file and maintain written complaints filed by school employees or apphcants for
employment alleging actual or attempted acts of reprisal, retaliation, threats, coercion or
similar improper acts for having disclosed improper governmental activities or refusing
to.obey an illegal order (pursuant to Ed. Code, §§ 44114, subd. (a) and 87164, subd. (a));

s investigate or to cooperate with law enforcement investigations of written complaints
(pursuant to Ed. Code §§ 44114, subd. (b) and 87164, subd. (b));

J disc1phne, as may be required by law or the district’s MOU, arly employee, officer or
administrator who is found to have engaged in actual or attempted acts of reprisal,
retaliation, threats, coercion or similar improper acts against an employee or applicant for

~ employment who refused to obey an illegal order or who has disclosed improper
governmental activities (pursuant to Ed. Code §§ 44114, subd. (b) and 87164, subd. (b));

» respond, appear, and defend in any civil action, directly or derivatively, when named as a
party or otherwise required by the MOU, brought by an employee or applicant for
employment alleging improper acts (pursuant to Ed Code §§ 44114, subd. (c) and 87164,
subd. (h)); and

e pay damages, direetly or derivatively, including sttorney’s fees, when ordered by the -
court based upon the liability of the district, or as otherwise defined by the MOU
(pursuant to Ed. Code §§ 44114, subd. (c) and 87164, subd. (h)).

» L
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Community College Districts

e appear andr'pali'ticipate in hearings and invéstigatiéns,inifidfcd by the SPB (ﬁu_fsuant toEd.
" Code § 87164, sub. (¢)); : - ' T

o . >1'équ’e'st>a‘1 l_iea.:r_'_i:ngABeforejlle';SPB when the"édf}cr'_sé ﬁiidingfé- of;fhé-‘SPBiﬁéari‘i{g ofﬁé’ér L |

- are incorrect (pursuaritto Bd, Code § 87164, subd. (4)); < "o

' . ‘»‘:éon'iply W1thany01deled rellef .[byiz_the SPB]mcludmg, but not lnmtedto, _vf_‘einst"atéméht; __

*backpay, restoration of lost service credit, and the expungement of any adverse records of ~ e

the employee or [applicant for employment] who was the. subject of the actsof -
misconduc »17 (pursuant to Ed. Code § 87164, subd. (€)); . T
o cause an entry into the supervisor’s, administrator’s, ot employer’s official persdnnel
record when the SPB has determined he or she has engaged in acts of misconduct
(pursuant to Ed. Code § 87164, subd. (f)); and
"« reimburse the SPB for all of the costs associated with its hearings (pursuant to Ed. Code §

87164, subd. (c)(2)). _

Qaliforni‘a Conimunity Colleges, Chancellor’s Office Position (Chancellor’s Office)

The Chancellor’s Office asserts that community college districts are not entitled to

reimbursement for the majority of activities that the claimants have associated with Education
Code section 87164, as added and amended by the test claim statutes. :

The Chancellor’s Office argues that establishing policies and procedures to implement the act
and periodically updating those policies and procedures; investigating or cooperating with law
enforcement investigations of written complaints; and tesponding, appearing, and: defending in-
civil actions are'not mandated by the language of the test claim statutes.

In addition, the Chancellor’s Office cofitends that receiving, filing and'maintaining written .
complaints filed by school employees or applicants for employmietit; disciplining any employee,
officer, or administrator who is found to have engaged in or attempted acts of isconduct;
responding, appearing, ahd defending in civil actions; and paying damages are not new activities
as compared to Government Code section 53296 et seq., Labor Code section 1102.5, and other
“whistleblower” protection laws. -

The Chancellor’s Office further assérts that “with regard to the requirements for employee
discipline, the impact upon the districts would be minitial.”'® Additionally, in regard to litigation
costs, including payment of damages, the Chaticellor’s Office contends that there is a “question
as to whather this claim is ripe for review, as the districts have not indicated that they have been

required to defend in civil actions brought pursuant to the Act.”

17 Exhibit A, Test claim, p. 23. | |
18 Bxhibit B, California Community Colleges — Chancellor’s Office comments, dated March 11,
2004, p. 5. ‘ o
¥ Ibid. ., .
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- The Chancellor’s Office does, however, indicate that the claimants may be entitled to
reimbursement for the following activities the claimants have associated w1th Educatlon Code :
, sectron 87164, as added and amended by the test claim statutes

. appearlng and partrclpatlng in hearings and mvestlgatlons 1n1t1ated by the SPB when o

e _-complalnts allegmg v1olat10ns of Educatlon Code sectlons 87160 87164 have been ﬁled .

s T

- ' ':requestrng a hearrng before the SPB when the adverse ﬁndlngs of the hearlng ofﬁcer are
-+ incorect;. . o S : e e :

. -complylng with any ordered rehef by the SPB

e causing an entry into the v1olat1ng employees record when the SPB has determmed that
- the employee has violated Education Code sections 87160 — 87164; and

e reimbursing the SPB for all costs associated with its hearings

The Chancellor’s Office states that Education Code sections 87160 ~ 87164 appear to mandate a
new program or higher level of seivice upoti the claimants in regard to these activities because
prior to the enactment of Statutes 2001, Chapter 416, there were no requirerents for SPB

hearings and orders regarding -whistleblower:complaints, and therefore no requirement to do the
- above activities,

Department of Finance’s Position

The Department of Finance (Finance) filed comments dated March 9, 2007, d1sagree1ng with the
claimants’ test claim allegations. Finance asserts that “the whole of this test claim is not a
reimbursable mandate.”?® Finance contends that the language of the test claim statutes-do not
require the activities the claimants have alléged under Education Code sections 44110 — 44114
and 87160~ 87164. Also, Finance argues that the protections provided by Education Code
sections 44110 — 44114 and 87160 - 87164 are the same as those provided by pre-existing
whistleblower protection laws apphcable to the elalmants and therefore, the requirements do not
constitute a new program or higher level of service.

Finance acknowledges that Education Code section 87164, subdivision (c)(2) requires all costs
associated with an SPB hearing to be charged to the community college district that employs the
complaining employee or considered employing the applicant for- employment. However,
Finance contends that the language of Education Code section 87164, subdivision ©2 does not
requrre community college districts to undertake any new progtams or provide a lugher level of
service, and that costs alone do not, constitute a reimbursable state mandate. - C

In addition, Finance notes that collective bargamlng agreements (MOUSs) are entered into
voluntarily and that Education Code sections 44114, subdivision (g), and 87164, subdivision (1),
provide that if any of the provisions of Education Code sections 44110 — 44114 and 87160 —
87164 are in conflict with provisions of the school districts’ MOU, the terms of the MOU
supersede the Education Code sections. Therefore, “any resulting costs incurred by the districts

for activities which exceed those requ1red by the Educatlon Code would be voluntary and are not
relmbursable »2l : -

20 Bxhibit D, Department of Finance comments, dated March 9, 2007, p. 2.
2 g,
. Ibid.

. ]
=
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e . the state constitutional restrictions on the powers of local government to tax and-spen:
~'* " purpose is to preclude the state from Shiﬂmg-iﬁancial'feSponsibilitY' for carrying out

\

~ As a result, Finance argues that the test claim statutes do not constitute a reimbursable state
mandated program within-the meaning of article XIII B, section 6 of the California Constitution.
“Discussion - - : T S o

~_ The courts _hav,e'fOIiﬂd'tha:t'arfiélg_ X1II B; section 6 of thc'C,alifdrniei Constitution™ i‘écpz%niz_es_' R
d.

...governmental functions to _l_ocal_.,agencies,,_which are ‘ill equipped’ to.assume increased finaticial " | o

 responsibilities because of the taxing and spending limitations that articles X1II A and XIII B-
' impose.”24 A test claim statute or executive order may impose a reimbursable state-mandated
~ program if it orders or commands a local agency or school district to engage in an activity or- .
task.2> In addition, the required activity or task must be new, constituting a “new program,” and
it must create a “higher level of service” over the previously required level of service.

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that cairies out the governtieéntal function of providing public sevices, or'a
Jaw that imposes unique requirements on locél agencies or school districts to implemerit a state
policy, but does not apply generally to all residents and entities in the state?” To determine if the
program is new or imposes & higher level of service, the test claim legislation must be compared

with the legal requirements in effect immediately before the enactment of the test claim

22 (alifornia Constitution, article XIII B, section 6, subdivision (a), (as amended by Proposition
1A in November 2004) provides: “Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the State shall provide a
subvention of finds to reimburse that local government for the costs ofithe program or increased
level of service, except that the Legislature may, but need not, provide a subvention of funds for
the following mandates: (1) Legislative mandates requested by the local agency affected. (2)
Legislation defining a new crime ot changing an existing definition of & crime. (3) Legislative
mandates enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975.”

2 Department of Financé v. Commission on State Mandates (Kern High School Dist.) (2003) 30
Cal.4th 727, 733. ' : .

24 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
25 I ong Beach Unified School Dist. v. State of California (1990) 225 Cal:App.3d 155, 174.

. 26 Sgn Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) '
44 Cal.3d 830, 835-836 (Lucia Mar).

27 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in

County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles I); Lucia Mar,

supra, 44 Cal.3d 830, 835).

Kl ) * ke
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legislation.”® A “higher level of service” occurs when there is “an increase in the actual level or
quality of governmental services provided. »29 - :

~ Finally, the newly 1equ1red act1v1ty or mcreased level of service must | 1mpose costs’ mandated by - R

‘the state

.- - The Comm1ssmn 1s vested w1th exclus1ve authorlty to adJudlcate d1sputes over. the ex1stence of Lo BV
R f“state-mandated programs. ‘within the méatiing of article XIII B, section 6. In making ity T
- decisions, the Commission must strictly construe article X111 B, section 6 and not apply. it as. an - i

B “equitable §2e1nedy to cure the perceived unfairness resultmg from pohtlcal decwlons on fundmg '
- p11011tles :

Issue 1: Do Educatmn Code sectlons 44110 44114 and 87160-87164 constltute a .
state-mandated program subject to article XIII B, section 6 of the California
Constltutlon?

In order for a test claim statute to impose a reimbursable state-mandated program under article
XIII B, section 6, the statutory language must marndate an activity or task upon local -
governmental entities. If the statutory language does not mandate or require the claimants to
perform a task, then article XIII B, section 6, does not apply.

In addition, the California Supreme Court held in Kern High School Dist. that when analyzmg
state mandate claims, the Commission must look at the underlying program to determine if the
claimant’s participation in the underlying program is voluntary or legally compelled.® The court
also held open the possibility that a reimbursable state mandate might be found in circumstances
short of legal compulsion; where ““certain and severe ... penalties’, such as ‘double ... taxation’
and other ‘dracoman consequences, 3 would result 1f the local entity did not comply with the
program.

Do Education Code Sections 44110 — 44114 Impose State Mandated Activities on K-12 School
Districts?

Education Code sections 44110 — 44113 set forth the short title, legislative intent, definitions,
and prohibited activities of the code sections. Education Code section 44113 prohibits an

8 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal. 3d 830,
835.

% San Diego Unified School Dist., supra, 33 Cal.4th 859, 877.

3 County of Fresno v. State of California (1991) 53 Cal.3d.482, 487; County of Sonoma v.
. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma),
Government Code sections 17514 and 17556.

3 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331- 334; Government Code sections
17551, 17552.

32 County of Sonoma, supra, 84 Cal.App.4th 1264 1280, citing Czty of San Jose v. State of -
California (1996) 45 Cal. App.4th 1802, 1817.

3 Kern High School Dist., supra, 30 Cal.4th 727, 743.
MId. at p. 751, quoting City of Sacramento, supra, 50 Cal.3d at p. 74.
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. .. governmerital activities. . .

 Education Code section 44

employee from using or attempting to use “official authority or influence”® for the purpose of - -
intimidating, threatening, coercing, commanding any person, or attempting to do so, forthe .
purpose of interfering with the right of that person to disclose to an official agentimproper

ction 44114, which claimants 'cité as the code section ';equiri_ll_‘g thost of the" : j.:’ SR

*-claimed activities for K-1 2 school districts, sets forth the procedures used to profect employees . . e
* and applicants for employment of a K-12 school district, who allege actual’or atfempted acts of "1 -7

" reprisal, refaliation, threats, coercion, or similar ifiproper acts prohibited by Education Code ™~ ™ ™ e
- section 44113 for having disclosed improper governmental activities.or for refusing to obey an

_illegal'brdér.' Therefore, the discussion of this section will focus on Education Code section -

44114, Education Code section 44114 provides: . .

(a) A public school employee or applicant for employment with a public school
employer who files a written complaint with his of her supervisor, a school
admiinistrétor, or the public school employer alleging actual or attempted acts of .
reprisal, retaliation, threats, coercion, or similar improper acts prohibited by

Section 44113 for having disclosed improper governmental activities®® or for
refusing to-obey an illegal orde:37 may also file a copy of the written complaint
¢ with the local law enforcement agency together with-a sworn statement that the
contents of the written complaint are true, or are believed by the affiant to be true,
. under penalty of perjury. The complaint filed with the local law enforcement
- agency shall be filed within 12 months of the most recent act of reprisal that is the
subject of the complaint. -

(b) A petson’® who intentionally engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against a public school employee or applicant for
employment with a public school employer for having made a protected
disclosure is subject to a fine not to exceed ten thousand dollars ($10,000) and
imprisonment in the county jail for a period not to exceed one year. Any public
school employee, officer, or administrator who intentionally engages in that
conduct shall also be subject to discipline by the public school employer. Ifno

33 Bducation Code section 44113, subdivision (b) defines the use of “official authority or
influence” as including promising to confer or conferring any benefit; affecting or threatening to
affect any reprisal, or taking personnel action. '

36 Bducation Code section 44112, subdivision (c)(1) and (c)(2), defines “improper governmental
activities” as an activity by a public school agency or employee that violates a state or federal
law or regulation, or that is economically wasteful or involves gross misconduct, incompetency,
or inefficiency. ’

37 Bducation Code section 44112, subdivision (b), defines “illegal order” as any directive to

violate or assist in violating a federal, state, or local law, rule, or regulation, ot to work or cause
others to work in conditions that would unreasonably threaten the health or safety of employees
or the public.

38 Bducation Code section 44112, subdivision (d), defines “person” as including any state or
local government, or any, agency or instrumentality of the state or local government.
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- adverse action is instituted by the pubhc school employer and it is determined that -
there is reasonable cause to believe that an act of reprisal, retaliation, threats,

* . -coercion, or similar acts prohibited by Section 44113 occurred, the local law .

. enforcement agency may report the nature and details of the activity to the
-governing board of the school chstuct 01 com1ty board of educatlon, as- .

... appropriate:”

- (c) In add1t10n to all other penaltles provxded by law 2 personi who mten’uonally RS

engages in acts of reprisal; retaliation, threats, coercion, or similaf acts againsta -~ T

public school employee or applicant for employment with a pu_bhc school
employer for having made a protected disclosure shall be liable in an action for

- damages brought against him or her by the injured party. Punitive damages may
be awarded by the court where the acts of the offending party are proven to be
malicious. Where liability has been established, the injured party shall also be
entitled to reasonable attorney's fees as provided by law. However, an action for
damages shall not be available to the injured party unless the injured party has -
first filed a complaint with the local law enforcement agency.

(d) This section is not intended to preverit a public school employer, school
administrator, or supervisor from taking, failing to take, directing others to take,
recommending, or approving a personnel action with respect to a public school
employee or applicant for employment with a pubhc school employer if the public
school employer, school administrator, or supervisor reasonably believes the

. action or inaction is justified on the basis of evidence separate and apart from the
fact that the person has made a protected disclosure as defined in subdivision (e)
of Section 44112, .

(e) In any civil action or administrative proceeding, once it has been demonstrated
by a preponderance of evidence that an activity protected by this article was a
contributing factor in the alleged retaliation against a former, current, or
prospective public school employee, the burden of proof shall be on the -
supervisor, school administrator, or public school employer to demonstrate by
clear and convincing evidence that the alleged action would have occurred for
legitimate, independent reasons even if the public school employee had not
engaged in protected disclosures or réfused an illegal order. If the supervisor,
school administrator, or public school employer fails to meet this burden of proof
in an adverse action against the public school employee in any administrative
review, challenge, or adjudication in which retaliation has been demonstrated to -
be a contributing factor, the public school employee shall have a complete
affirmative defense in the adverse action.

(f) Nothing in this article shall be deemed to diminish the rights, privileges, or
remedies of a public school employee under any other federal or state law or
under an employment contract or collective bargaining agreement.

(g) If the pi'ovisioné of this section are in conflict with the provisioﬁs ofa
memorandum of understanding reached pursuant to Chapter 10.7 (commencing
with Section 3540) of Division 4 of Title 1 of the Government Code, the

L] ° )
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memorandum of understanding shall be c‘ontrolling‘ without further legislative
- action, o - . T o
For the reasons belo_‘w, ‘staff finds that the plain language of Education Code section 44114 _déeé S
- not impose any state-mandated activities upon school districts. - . . - . -

* Claimants ,as_islé:rf ‘tﬁat»Edli'ca,ﬁ("m Code éé{:ﬁon}[_ﬂ_ 14, "subdiv'i_éi'dri' (é),-lmandates?K.- iZ_ school..

7 districts to receive, file, and maintain wiritten c¢omplaints filed by school t;rﬂplcfjeesfpﬁ aﬁplicaﬂf;‘sf i e R

. foremployment, However, the plain Ianguage of the code section only confers a tightupon .- ... ..

‘employees or applicants for employment. Specifically, the subdivision (a) sets forth the right
that complaining employees have to file a complaint with the local law enforcemént agency.
" “There is no requirement in Education Code section 44114, subdivision (a) that K-12 school
districts engage in any activity. ' A - _

Claimants also asdert that Education Code section 441 14, subdivision (b), mandates K-12 school
districts to investigate or cooperate with law enforcement ifivestigations of Wwritten complaints.

n addition, claimants contend that subdivision (b) requires K-12 school districts to discipline an -
employee in violation of the code sections. The plain language of Education Code section

44114, subdivision (b), however, does not-mandate these activities; The plain language of
subdivision (b) provides K-12 employers with the option of disciplining an employee in violation
“of the code sections. Although an employee in violation of subdivision (b) “shall be. subject to
discipline,” a district’s, discretion to discipline that employee is evidenced by the following
language of subdivision (b): ' -

If no adverse action is instituted by the [K-12] employer and it-is determined that
- there is reasonable catse to believe that an-act of reprisal, retaliation, threats,
coercion, or similar acts prohibited by Section 44113 occurred, the local law
enforcement agency may report the nature and details of the activity to the
~ governing board of the school district or county board of education, as
. appropriate.

The language “if no adverse action is taken ...” indicates that there is a possibility that K-12
employers will not discipling an employee ip‘yiola_tion.of Education Code section 44113, and

therefore, disciplinaty action against an employee is not mandated by the state.”

o Code sotion 44114, subdivision (0 requirs K-12 schoo

Claimants argue that Educa

districts to respond, appear, and defend in civil actions brought by an employee alleging
retaliation after disclosing improper government 1 activities. Claimants also argue that
subdivision (c) requires the payment of damages as ordered by the coutt in the civil action. The
plain language of Education Code section 44114, subdivision (c), however, does not mandate
these activities upon public school districts. Rather, subdivision (c) merely deseribés the
liabilities that “a person who intentionally engages in acts of reprisal” faces in a civil action for
voluntarily engaging in prohibited activities (i.e. acts of reprisal). In addition, the plain language
of the Education Code section 44114, subdivision‘(c), does not require claimants to dispute a
claim, and therefore, does not vequite claimants to incur litigation costs and potential damages
against the claimants. Asa resilt, the plain language of Education Code sections 44114,
subdivision (c), does not impose any state-mandated activities upon claimants.

The plain language of Rducation Code section 44114, subdivision (e), shifts the burden of proof
in a civil action or administrative proceeding from an employee or applicant for employment to

- )
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- the employer when the employee or applicant has demonstrated by a preponderance of evidence
that the employee or applicant’s whistleblowing was a contrrbutmg factor in the employer’s
retaliatory dctions. Staff finds that sybdivision (e) does not require public school districts to

~ disputea claim brought by an employee or apphcant for employment, and therefore, K-12 scho_ol '
., districts are not required to i incur litigation costs. Thus, Education Code section 441 14,
subd1v151on (e) does not 1rnpose any state-mandated act1v1t1es  upon elalmants

- * The plain language of Educatron Code section 441 14, subdivision (f), merely lnmts the affect e
" Educadtion Code seet1ons 44110 - 44114, 'As a 1esu1t subdrvrslon ® does not i 1mpose any state- e

mandated act1v1t1es upon claimants,

' Moreover, in regard to employees of K-12 school districts, Education Code section 441 14,

 subdivision (g) provides that if a K-12 school district’s memorandum of understariding (MOU)

contains provisions that conflict with the rights provided in Educatron Code section 44114, the
MOU preyails. Specifically, subdivision (g) states the following; -

. Ifthe provisions of this section are in conflict with the provisions of a
memoranduim of undefstanding reached putsuant to Chapter 10.7 (commencing
with Section 3540) of Division 4 of Title 1 of the Government Code, the °
memorandum of understanding shall be controlling without further legislative
action.

Pursuant to Education Code section 441 14 subdivision (g); claimants are not legally required to
respond to the rights given to employees® by Education Code section 44114, Rather, K-12
school districts and their employees can opt out of the terms of Education Code section 44114 by
entering into a MOU and negotiating their own terms for “whistleblower” cases: Thus; in regard
to employees; it is'not a mandate by the state, but rather claimants’ underlying voluntary decision
to enter into a MOU that tiiggers any K-12 school-district response to whistleblower cases.

Pursuant to the above discussion, staff finds that the plain language of Education Code sections |
44110 — 44114 does not impose any state-mandated activities upon K-12 school districts; and
thus, these statutes are not subject to article XIII B section 6 of the California Constitution.

Do Education CodeJSectzons 87160 — 87164 Impose State-Mandated Actzvtttes on C Commum
College Districts? " " ' '

Education Code sectlons 87160 — 87163 set forth the short title, legislative intent, deﬁmtrons, and
prohibited activities of the code sections. Educatlon Code section 87163 prohibits an employee
from using qr attemptmg to use “ofﬁc1a1 authotity or influence”® for the purpose of 1nt1mrdat1ng, _
threatening, coercing, commanding any person, or attemptmg to do so, for the purpose of
ulterfermg with the right of that person to disclose to an official agent meroper governmental
activities. ' _

- % Subdivision (g) of Education Code section 44114 has no effect on the rights given to new
applicants for employment under Education code section 44114, because an MOU reached
pursuant to Government Code section 3540 et seq. is an agreement between school drstrlcts and
employees of those districts.

“® Bducation Code section 87163, subdivision (b) defines the use of “official authority or

influence” as including promising to confer or conferring any benefit; affecting or threatening to

affect any reprisal, or taking personnel action. _—
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Education Code section 87164, which claimants cite as the code section requiring most of the
- claimed activities for community college districts, sets forth the procedures used to protect
" community college employees and applicants for employment, who allege actual or attempted
. acts of reprisal, retaliation, threats, coercion, or similar improper acts prohibited by Education

. - "-Code section 87163 for having disclosed improper gqverﬂmgntal‘aotivitics or for reﬁ;ﬁing toobey. -
- .-~ an illegal order.. Therefore, the discussion of this Section will focus on Education Code section - - - = - "

87164 Education Code section 87164 < urrently proyides in relevant part T

() K einployes b applicint for employmient with & piblié schosl emplogerwho R

" files a written complaint with his or her supervisor, a cothmunity college
administrator, or the public school employer alleging actual or attempted acts of -~
reprisal, retaliation, threats, coercion, or similar improper acts prohibited by '
Section 87163 for having disclosed improper governmental activities* or for
refusing to obey an illegal order® may also file a copy of the written complaint
with the local law enforcement agency, together with a sworn statement that the
contents of the written complaint are true, or are believed by the affiant to be true,
under penalty of perjury. The complaint filed with thelocal law enforcement
agency shall be filed within 12 months of the most recent act of reprisal that is the
subject of the complaint. - '

(b) A person who intentionally engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against an employee or applicant for employment with a
public school employer for having made a protected disclosure is subject to a fine
not to exceed tenthousand dollars ($10,000) and imprisonment in the county jail
for a period not to exceed one year: An:employee, officer, or administrator who
intentionally engages in that conduct shall also be subject to discipline by the

 public school employer. If no adverse adtion i§ instituted by the public school

“employer, and it is determined that there i§ reasonable caus to believe that an act

 of reprisal, retaliation, threats, coercion, or similar aéts prohibited by Section
87163, the local law enforcement agency may repott the natuié arid details of the
activity fo the governing board of the community college district.

(c) (1) The State Personnel Board shall initiate a hearing or inyestigation ofa
written complaint of reprisal or retaliation as prohibited by Section 87163 within
10 working days of its submission, The executive officer of the State Personnel

Board shall complete findings of thé heaiing or investigation within 60 working

4 Omitted Education Code section 87164, subdivision (g), which provides that the SPB must -

- submit an annual report to the Governor and Legislature regarding complaints filed, hearings
held, and legal actions taken, such that the Governor and Legislature may determine the need to
continue or modify whistleblower protections.

2 Bducation Code section 87162, defines “improper governmental activities” as an activity by a
public school agency or employee that violates a state or federal law or regulation, or that is
economically wasteful or involves gross misconduct, incompetency, or inefficiency.

43 pducation Code section 87162, defines “illegal order” as any directive to violate or assist in
violating a federal, state, or local law, rule, or regulation, or to work or cause others to work in
conditions that would unreasonably threaten the health or safety of employees or, the public.
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- days thereafter, and shall provide a copy of the findings to the complaining

employee or apphcant for employment with a public school employer and to the

~ appropriate supervisors, administrator, or employer. This hearing shall be .

. conducted in ac¢ordance with Section 18671.2 of the Government Code,* this

- -pait, and the rules of practice and procedure of the State Personnel Board. When.- - . L

. the allegations contained ir complaint of reprisal-or retaliation are the same as,

S - ot similar to, thosé contained in another appeal, the executive officer o may. .

' ~--consolidate the appeals into the most approprlate format. In. these -cases; the tune . T e

- limits descrlbed in thls paragraph shall not apply..

(2) Notwithstanding Sect1on 18671.2 of the Government Code, no costs -
- associated with hearings of the State Personinel Board conducted pursuant to
paragraph (1) shall be charged to the boardof governors. Instead, all of the costs
associated with hearings of the State Personnel Board conducted pursuant to
paragraph (1) shall be charged directly to the community college district that
employs the complaiting employee, or with whom the complaining applicant for
employment has filed his or hér employment apphcatlon

@I the ﬁndmgs of the executive officer of the State Personne! Board set forth °
acts of alleged misconduct by the superv1sor community college administrator, or
public school employer, the supervisor, administrator, or employer may-request a
hearing before the State Personnel Board regarding the findings of the executive
officer. The request for hearing and any subsequent determination by the board
shall be made in accordance Wwith the board's usual rules governing appeals,
hearings, ifivestigations, and d1s01pl1nary proceedmgs

(e) If after the hearmg, the State Personnel Board determmes I_t’hat a v1olat1on of
exeouttve ofﬁcer conclude that nnproper act1v1ty has occurred the board inay
order any appropriate relief, 1nclud1ng, but not limited to, reinstatemént, back pay,
restoration of lost service credit if appropriate, and the expungement of any
adverse records of the employee.or applicant for employment with a public school
employer who was the subject of the alleged acts of misconduct prohibited by
Sectior 87163,

® Whenevel the State Personnel Board determines that a supervisor, community
- college administrator, or public school employet has violated Section 87163, it
shall cause an entry to that effect to be made in the supervisor's, community
college adrmmstrator s, or public school employer's official personnel records.

“ Government Code section 18671.2 provides that the SPB shall be reimbursed for the entire
costs of hearings and may bill the appropriate “state agencles” for the costs incurred in
conducting hearings involving employees of those state agencies. Due to the fact that
community college districts are not “state agencies,” Statutes 2002, chapter 81, added
subdivision (c)(2) to clarify that community college districts would be charged the costs

associated with the SPB hearings.

‘a h~)
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~_(h) In-addition to -all other penalties ﬁrovi_ded by law, a person who intentionally
engages in acts of reprisal, retaliation, threats, coercion, or similar acts against an

' employee or applicant for employment with a public school employer for having -
- made a protected disclosure shall be liable in an action for damages brought ' o
" against him or her by the injured party. Punitive damages may be awarded by the

- -court where'the acts of the offending party are proven to be malicious. Where - -

" liabilify has been established, the injured party shail afso be entitled to reasonable e

" .. attorney's fees as provided by law. .However, an action for damages shall not be.. :... o

" ayailable to the injured party unless the injured party has first filed a complaint -

" with the local law enfortement agency. ‘Nothing in this subdivision requires an
- injured party to file a complaint with the State Personnel Board prior to seeking
relief for damages in'a court of law. ' S

(i) This section is not intended to prevent a public school employer, school
administrator, or supetvisor from taking, failing to take, directing others to take,
recommending, or approving a personnel action with respect to an employee or
applicant for employment with a public school employer if the public school
employer, school administrator, or supetvisor reasoniably believes an action or
inaction is justified on the basis of evidence separate and apart from the fact that
the person has made a protected disclosure as definéd in subdivision (e) of

. Section 87162.

(j) In any civil action or administrative proceeding, once it has been demonstrated
by a preponderance of evidence that an activity protected by this article was a
contributing factor in the alleged retaliation against a former, current, or
prospective employee, the burden of proof shall be on the supervisor, school
administrator, or public school efnployer to demonstra’fe by clear and convincing
evidence that the alléged action vould have occurred for legitimate, independent
reasons even if the employee had riot erigaged in protected disclosutes or refused
an iliegal order. If the supervisor, school administrator, or public school
employer fails to meet this burden of proof in an advetse action against the
employee in any administrative review, challénge, or adjudication in which
retaliation has been demonstrated to be a contributing factor, the employee shall
have a complete affirmative defense in the adverse action.

(9] Nothing‘in this article shall be deemed to diminish the rights, privileges, or
remedies of an employee under any other federal or state law or under an
* employment contract or collective bargaining agreement.

(1) If the provisions of this section are in conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 10.7 (cominencing
with Section 3540) of Division 4 of Title 1 of the Goverriment Code, the
memorandum of understanding shall be controlling without further legislative
action.

»”

°
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thsz‘leblower Cases of Commumty Colleze District Employees-

In'Kern Hzgh School Dist.,” the court found that requir ements 1mposed ona cla1mant due to the
- ‘claimant’s participation in anunderlying’ voluntary program do nqt constitute a reimbursable - -
- -state mandate. Here, subdivision (1) of Education Code section 87164 provides that ifa -

- community’ college district’s MOU contains provisions that conﬂ1ct with the rights prov1ded in L
- Education Code-section 87164; the MOU prevails. - As a result; claimants are not legally -

compelled to respond to the rights g1ven to. employees46 by Education Code section 87164. -

" Rather, community college districts and their emiployees can opt ouit of the terms of Educatmn P e

“Code section 87164 by entering into a MOU and negotiating their own terms in “whistleblower”
+ cases. Thus, in regard to-employees of community college districts, it is the community college
district’s voluntary decision to comply with Education Code section 87164 and any requirements
it may impose with respect to the “whistleblower” cases of a district employee

In addition, community college districts are not “practically” compelled to coniply with
Education Code section 87164 with respect to district employees. As noted above, the court in
Kern High School Dist. left open the possibility of practical compulsion in circumstances in
which a claimant faced the imposition of certain and severe penalties such as double taxation and
other “draconian consequences.” Here, there is no evidence in the record to suggest that
community college districts will face any certain and severe penalties or “draconian
consequences” for not complying with Education Code section 87164 arnd instead bargaining
alternative procedures with employees regarding “whistleblower” cases. ‘Thus, community ,
college districts have not, as a practical matter, been compelled to comply with Education Code
section 87164 witli respect to the “whistleblower™ cases of a community college district
employee.

Therefore, under Kern High School Dist., Education Code section 87164, as it apphes to
employees does not impose a re11nbursable state mandate upon community college districts
under article XIII B, section 6 of the California Constitution. As a result, the remaining '
discussion will focus on Education Code section 87164 only as applicable to new applicants® for
employment with community college districts.

Whistleblower Cases of Community College District Applicants for Employment

Education Code section 87164, subdivisions (a), (b), (h), (i), and (k) substantively mirror
Education Code section 44114, subdivisions () - (c), (¢), and (f). Thus, like Education Code
section 44114, the plam language of Education Code sections 87164, subdivisions (a), (b), (h),
(), and (k) does not impose any state-mandated activities upon community college districts.

-* Kern High School Dist., supra, 30 Cal.4th 727, T42-743.

% Subdivision (D) of Education Code section 87164 has no effect on the rights given to new
applicants for employment under Education code section 87164, because an MOU reached
pursuant to Government Code section 3540 et seq. is an agreement between school districts and
- employees of those districts, ' : '

7 “New applicant” is distinguished from a current employee with a community college district
who is applying for a new position within that same district. These current employee applicants
would have an existing MOU in place due to their current employment with the district, and
therefore, are also excluded from the following discussion.

o
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~ However, unlike Education Code section 44114, section 87164 provides community college
-~ district applicants for employment with the ability to submit complaints to the SPB, after which.
~ the SPB is required to initiate an informal hearing or investigation of the complaint within 10 _
~ working days. Education Code section 87164, subdivisions () — (£), set forth the procedures and

- . available administrative actions of the SPB hearing or investigation. . . .

. Bducation Code section 87164; subdivision (0); as amerided in 2001 (Stats: 2001,-ch. 41 Gand 5o
effectweJanualy1,2002,prov1ded in‘televant part: o

The State Personnel Board chall initiate'a hearing or investigation of a written

complaint of reprisal or retaliation as prohibited by Section 87163 within 10~
working days.of its submission. ‘The executive officer of the State Personnel
Board shall complete findings of the hearing or investigation within 60 working
days thereafter and shall provide a copy of the findings to the complaining
employee or applicant for employment with a public school employer and to the
approptiate supervisors, administrator, or employer. This hearing shall be

conducted in accordance with Section 18671.2 of the Government Code.

Claimants contend that Education Code section 87 164, subdivision (c) requires claimants to
appear and participate in hearings and investigations initiated by the SPB. However, the plain
language of subdivision (c) only indicates that the SPB shall initiate a hearing or investigation of
a community college applicant for employment’s complaint of reprisal. Government Code
_section 18671.2, which subdivision (c) incorporates by reference, requires that the SPB be
reimbursed for the entire cost of the hearing. Thus, the plain language of Education Code section
87164, subdivision (c), does not impose a state-mandate ugpon community college districts to
appear and participate in SPB hearings or investigations A

Education Code section 87164 was amended again in 2002, replacing subdivision (c) with
subdivisions (c)(1) and (c)(2). These amendments were effective January 1,2003. Education
Code section 87164, subdivision (c)(1), adds to subdivision (c) the language that the hearing
shall be conducted in accordance with “the rules of practice and procedure of the State Personnel
Board.” The rules of practice and procedure are set forth by California Code of Regulations, title
2, sections 56-57.4, which implement whistleblower laws, including Education Code segtions
87160 — 87164. The SPB regulations provide that community college districts are required to
cooperate fully with the SPB executive officer or investigator during an investigation or be
subject to disciplinary action for impeding the ix'we:,s’ciga’tion.d‘9 The regulations provide that -
-investigators shall have authority to administer oaths, subpoena and require the attendance of
witnesses and the production of books or papers, and cause witness depositions pursuant to

48 Qiaff notes that effective August 14, 2002, the SPB adopted California Code of Regulations,
title 2, sections 56-57.4, to implement whistleblower laws, including Education Code sections
87160 — 87164. However, these regulations have not been pled by claimants. Staff, therefore,
makes no independent findings on the regulations.

49 pyhibit F, California Code of Regulations, title 2, section 56.3 Register 2006, No. 10 (March
10, 2006). .

™
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Government Code section 18671.%° If the SPB initiates an informal hearing, rather than an
~ investigation, each named respondent to the complaint is required to serve on the complaining
- applicant and file with the SPB a written response to the complaint addressing the-allegations .

- contained in the complaint. During the informal hearing the administrative law judge (ALT) - - :
- conducting the hearing shall have full authority to question wiinesses, inspect documents, visit

.. state facilities in furtherance of the hearing, and otherwisé conduct the hearing in amannerand - .- .= - -

)  to the degree he or.she deems appropriate.”’ As a result, Education-Code section 87164, [
- subdivision (c)(1); as added by Statutes 2002, chapter-81, imposes a state-mandate upon - .- - e

community college districts, beginning on January 1, 2003, to fully comply with the rules of
practice and procedure of the State Personnel Board. This includes serving the applicant and the.
SPB with a written response to the complaint addressing the allegations contained therein for
hearings, and responding to investigations or attending hearings, and producing documents
during investigations or hearings.

Claimants further contend that Education Code section 87164, subdivision (c), as amended in
2001, requires community college districts to reimburse the SPB for all of the costs associated
with its hearings. Education Code section 87164, subdivision (c), provides that the hearing shall
be conducted in accordance with Government Code section 18671.2, which states that the SPB
“may bill appropriate state agencies for the costs incurred in conducting hearings involving
employees of those state agencies.”> Construing Education Code section 87164, subdivision (c),
in light of the language of Government Code section 18671.2 leads to absurd results due to the
fact that community college districts are not state agencies,>> thus rendering the portion of
subdivision (c) that incorporates Government Code section 18671.2 meaningless. Courts have
held that “the literal meaning of the words of a statute may be disregarded to avoid absurd results
or to give effect to manifest purposes that, in the light of the statute's legislative history, appear
from its provisions considered as a whole.”** The legislative history of Statutes 2001, chapter
416 (Assem. Bill (AB) No. 647) indicates that it was the Legislature’s intent to “clarify that...the
existing provisions that allow the [SPB] to bill state agencies for hearings conducted on '
whistleblower cases will also apply to community colleges for whistleblower hearings that may
be conducted pursuant to this bill...”> Government Code section 18671.2 makes no mention of
“applicants for employment,” and the remaining language of Education Code section 87164,

% Ibid. Staff notes that Government Code section 18678 provides that a failure to appear and
testify or to produce books or papers pursuant to a SPB subpoena issued pursuant to SPB
regulations constitutes a misdemeanor.- ‘ ‘

51 Exhibit F, California Code of Regulations, title 2, section 56.4 Register 2006, No. 10 (March
10, 2006). '

*2 Exhibit F, Government Code section 18671.2, subdivision (b). (Emphasis added.)

3 Education Code sections 70900 — 70902, establishes the postsecondary education system
consisting of community college districts and provides that, to the maximum extent permissible,
local authority and control in the administration of the California Community Colleges be
maintained, ’ : -

5 Silver v. Brown (1966) 63 Cal.2d 841, 846.

33 Exhibit F, Senate Rules Committee, Office of Senate Floor Analysis, 3d reading analysis of
Assembly Bill 647 (2001-2002 Reg. Sess.) as amended August 27, 2001.
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7 requirement to,pdy for all costs associated with a SPB hearing initiated by 2 claim filed byan ©. . .7 o
... . employee, are only.triggered by a community.college district’s. voluntary. decision to-enterinto ... . .« .-
~ an MOU with its employees that does not conflict with the terms of Education Code section

- 87164, Thus, Education Code section 87164, subdivision (c), as amended in 2001, does not

subdivision (c), doss_hbt address applicants for employmeht either. As aresult, Education Code

" section 87164, subdivision (c), requires community college districts to pay for all costs of SPB
- hearings resulting only from a complaint brought by an employee of the community. college -

district. - However, as discussed above, under Kern High School Dist., Education Code section
87164, as it-applies to.employees, '

does pot impose a reimbursable state mandate upon .

comriunity- college districts. The requirements of Education Code section 871 64, including thefl- e

‘impose any state-mandated activities upon community college districts.

In 2002, Education Code section 87164 was amended to add subdivision (c)(2), which
specifically provides that, “Notwithstanding Section 18671.2 of the Government Code ... all of
the costs associated with hearings of the State Personnel Board ... shall be charged directly to the
community college district with whom the complaining applicant for employment has filed his or
her employment application.” Thus, staff finds that pursuant to the plain language of Education
Code section 87164, subdivision (c)(2), effective January 1, 2003, a community college district
is required to pay for all costs associated with a SPB hearing as d result of a complaints filed by
an applicant for employment with that commuinity college district. '

Claimants also contend that Education Code section 87164, subdivision (d) requires community
college districts to request a hearing before the SPB when the adverse findings of the hearing
officer are-incorrect. However, the plain language of subdivision (d) only authorizes a
comriiunity college disttict to request a hearing after the SPB has issued its findings from the
invesfigation or informal hearing. As a result, Education Codé section 87164, subdivision (d),
does not impose any state-mandated activities upon community college distticts.

Education Code section 87164, subdivision (e), grafits the SPB the authority to order “any
appropriate relief” upor a finding that a violation of Education Code section 87163 has occurred
and provides examples of “appropriate rélief” for an applicant for"employment.56 Thus, the plain
language of Education Code section 87164, subdivision (¢), does not impose any state-mandated
activities upon community college districts. . :

Tn 2001, subdivision (f) was added to Education Code section 87164. Effective January 1, 2002,
subdivision (f) provides: . - .

Whenever the State Personnel Board determines that a supervisor, community
college administrator, or public school employer has violated Section 87163, it
shall cause an entry to that effect to be made in the supervisot's, community
college administrator's, or public school employer's official personnel records.

. 56 pducation Code section 87163 prohibits the use of official authority or influence for the

purpose of intimidating, threatening, coercing, commanding, or attempting to said acts for the
purpose of interfering with the right a an employee or applicant for employment to disclose
improper governmental activities or conditions that may significantly threaten the health or
safety of employees or the public.

o
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It is unclear from the language of subdivision (f) how the SPB “shall cause an entry” to be made .
into the official personnel records kept by a comriunity college district. Courts have held that -

... .when an administrative agency is charged with enforcing a particular statute, its interpretation of
.+ . the statute w1ll be accorded great respect by the courts and will be followed if not clearly .
. erroneous.”’ The SPB. 1egulat1ons provide that in Gases where the SPB finds that any community .. : .
_,_'college adm1mstrator supervisor, or public school employer, has engaged in improper retahatory: e

L acts, the SPB shall order the’ commumty college district fo place a copy of the'SPB decisioriin-. - .~ R

- that 1nd1v1dual’s official persornel file.”%- Thus, Education Code section 87164, subdivision (f) - - e

imposes a state-mandate upon commiunity college distticts to make an entry info a community
. college administrator, supervisor, or public school ernployer s ofﬁc1al personnel ﬁle indicating -

 the SPB’s ﬁndmg of misconduct,

As a result, staff ﬁnds that Eduoat1on Code seo’non 87164 subdivisions (a) (b), (d) (e) (h), G)
do not impose any state-mandated activities upon community college districts. However, staff
finds that Education Code séction 87164, subdivisions (c)(1),(c)(2), and (f), impose the
following state-maridated activities upon community college districts when a new applicant for
employment files a complaint with the SPB:

e Beginning January 1, 2003, fully comply w1th the rules of practice and procedure of the
State Personnel Boald This includes serving the applicant for employment and the SPB
with a written response to the applicant’s complaint addressing the allegations, and
responding to investigations or attending hearings, and producing documents dur1ng
investigations or hearings (Ed. Code § 87164, subd. (c)(l)) :

* Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by anew apphcant for employment (Ed. Code §
87164, subd (c)(2)

. Beglnmng January 1, 2002, make an entry into the official personnel record of a
- supervisor, community college administrator, or public school employer, who is found by
the State Personnel Board to have V1olated Education Code section 87163 (Ed. Code
§ 87164, subd. (f)).

Do the State-Mandated Activities in Education Code Section 87164 Constitute a “Program®
Subject to Article XIII B, section-6 of the California Constitution?

In addition to being state-mandated, the test claim statutes and regulation must also constitute a
“program” in order to be subject to article XIII B, section 6 of the California Constitution.

The California Supreine Court, in County of Los Angeles v. State of California (1987)

43 Cal.3d 46, defined the word “program” within theé meaning of article XIII B, section 6 as a
program that carries out the governmental function of providing a service to the public, or laws
which, to implement a state policy, i impose unique requirements on local governments and do not

5T Giles v. Horn, supra, l(lO Cal.App.4th 206, 220,

~ %% Exhibit F, California Code of Regulations, title 2, section 56.6, Register 2006, No. 10 (March
10, 2006).

o ©
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“apply to all residents and entities in the state.” The court has held that only one of these findings -
,_isnecessaryfo L D _ o ' - :

' Here, the _state-mandated,aétivities identified above impose unique requirements on community - N

college districts that do not-apply to all residents and entities in the state, in order to implement a . - .

" state'policy. Bducation Code section 87161, indicates a state policy-that community college. -~~~ 7 -

S éfnplbyees..mid'applicantsfdr employment disclose improper governmental activities. In orderto’ " c . T

- implement this policy, thie test claim statiite imposed the identified state-mandated activities,

- whicly ifé uiiguie #ind do'riof apply to all residents ard entities in e state.” Thus, the identified - et e

" mandated activities constitute a “program” subj ect to article X111 B, section 6 of the California

. Constitution. - - e Lo _
Do the State-Mandated Activities in Education Code Section 87164 Constitute a New Progran
or Higher Level of Service? I

The courts have held that legislation constitutes a new program or higher level of service within
the meaning of article XIII B, section 6 of the California Constitution when the requirements are
new in comparison with the pre-existing scheme and the requirements were intended to provide

an enhanced service to the p’ublic.61 To make this determination, the requirements must initially

be cémpared with the legal requirements in effect immediately prior to its enactment.’

Prior to the enactment of Statutes 2001, chapter 416, there was no requirement for the SPB to

initiate a hearing or investigation into allegations of reprisal against an applicant for employment

who disclosed improper governmental information, and therefore no requirement for community
college districts to comply with the activities required by Education Code section 87164,
subdivisions (c)(1), (c)(2) and (D). Therefore, the requirements to fully comply with the rules of
practice and procedure of the SPB, to reimburse the SPB for all costs associated with the
hearings or investigations, and to make an entry into the official personnel record of a supervisor,
community college administrator, or public school employer, who is found by the SPB to have

. violated Education Code section 87163, are new in comparison t0 the pre-existing scheme. '

In addition, these activities were intended to provide an enhanced level of service to the public.
Education Code sections 87160 — 87 164 encourage “employees and other persons [to]
disclose...improper governmental activities”® by, among other things, providing a SPB hearing
as a forum to hear complaints of acts of reprisal taken against an applicant for employment for
disclosing improper governmental activity., A protected disclosure under the code sections
include activities that violate state or federal law, that are economically wasteful or involves
gross misconduct, incompetency, ot inefficiency, or that may significantly threaten the health or
safety of employees or the public.64 Thus, requiring participation in a SPB hearing and

% County of Los-Angeles, supra, 43 Cal.3d 46, 56.
60 carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.Ap.3d 521, 537.

61 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.. . S ) ' o '

62 Ibid.

63 Bducation Code section 87161.

64 Bducation Code section 87162, subdivisions (c) and (e). .
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reimbursement of the SPB for all costs associated with the hearing provides an enhanced service
- to the public by aiding disclosure of illegal, wasteful, or harmful activities. -
" Therefore, staff 'ﬁn:ds" that Education Code section 87164, subdivisions (c)(1), (c)(2), and @, -
- constitute a new program ‘or higher level of scrvice, as they relate to new applicantsfor . - -+ - -

~ - ‘employment, " * *

7 Issme2: . - Doés Education Code Section 87164, subdivisions ()(1), (¢)(2) and (8), mipose ~ . -

.. . “costs'mandated by the state” on community college districts within the, . = ..~

- meaning of article XIII B, section 6, and Government Code section 175147

._ In orde_r for the test claim steituté to inipose a reimbursable state-mandéted program undef_the D
. California Constitution, the test claim statutes must impose costs mandated by the state.” -
Government Code section 17514 defines “cost mandated by the state” as follows: '

[A]ny increased costs which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or after J anuary 1, 1975, or
any executive order implementing any statute enacted on or after January 1, 1975,
which mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XIII B of the California Constitution,

Santa Monica Community College District, co-claimant, estimated that it “will incur
approximately $1,000, or more, annually, in staffing and other costs in excess of any funding
provided to school districts and the state for the period from July 1, 2001 through

June 30, 2002”6 to implement all duties alleged by the claimants to be mandated by the state.

In addition, the SPB has provided evidence of amounts charged to community college districts in
the SPB comments; dated April 20, 2007. The SPB indicates that during the period between
2002 and 2007, 12 whistleblower complaints were filed with the SPB by community college
district employees and/or-applicants for employment. The SPB also indicates that as of April 20,
2007, community college districts have been charged $4,860.91 since 2002, This amount
includes hearings for both community college employees and applicants for employment.

Thus, staff finds that the record supports the finding of costs mandated by the state and that none -
of the exceptions in Government Code section 17556 apply to deny this claim. As a result, staff
finds that Education Code section 87164, subdivisions (c)(1), (c)(2), and (f) impose costs
mandated by the state on community college districts within the meaning of article XIII B,
section 6 of the-California Constitution and Government Code section 17514 for the following

- activities when a new applicant for employment files a complaint with the SPB:

« Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the applicant for employment and the SPB
with a written response to the applicant’s complaint addressing the allegations, and
responding to investigations or attending hearings, and producing documents during
investigations or hearings (Ed. Code § 87164, subd. (c)(1))

5 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514,
66 Exhibit A, Test Claim, E?(hibit 1, Declaration of Tom Donnet, p. 4.
' Test Claim 02-TC-24, Draft Staff Analysis
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s Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by a new applicant for employment (Ed. Code §
87164, subd. (c)(2)) . o S ' L

o - Beginning J anuary 1;,, 2002, make an entry into the official personnel recordofa -

~ supervisor, community college administrator, or ‘pub_l'i_dsc_:h'ool employer, who is found by :

- the State Personnet Board to have violated Education Code section 87163:(Bd. Code = - el

o gEmehmbl @) o

" Conclusion R S _ L
Staff concludes that Education Code section 87164, subdivisions (c)(1), (c)(2), and (), as
~amended by Statutes 2001, chapter 416, and Statutes 2002, Chapter 81, constitutes a -
reimbursable state-mandated program on community college districts ‘within the meaning of
article X111 B, section 6 of the California Constitution, and Government Code section 17514, for
the following specific new activities when a new applicant for employment files a whistleblower

complaint with the State Personnel Board:

e Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board. This includes serving the applicant for employment and the SPB
with a-written response to the applicant’s complaint addressing the allegations, and
responding to investigations or attending hearings, and producing documents during
investigations or hearings (Ed. Code § 87164, subd. (c)(1))

o Beginning January 1, 2003, pay for all costs associated with the State Personnel Board .
hearing regarding a complaint filed by a new applicant for employment (Ed. Code §
87164, subd. (c)(2))

e Beginning January 1, 2002, make an entry into the official personnel record of a
* supervisor, community college administrator, or public school employer, who is found by

the State Personnel Board to have violated Education Code section 87163 (Ed. Code
§ 87164, subd. (D).

Staff further concludes that Education Code sections 441 10 — 44114, as added and amended by

Statutes 2000, chapter 531, and Statutes 2001, chapter 159 do not impose any sta’ge-mandated

activities upon K-~12 school districts and, thus, are not subject to article XIII B, section 6 of the
California Constitution. In addition, Education Code sections 87160 — 87164, as added and
amended by Statutes 2000, chapter 531, Statutes 2001, chapter 159, Statutes 2001, chapter 416,

. and Statutes 2002, Chapter 81, as applicable to community college employees, do not impose
any state-mandated activities upon community college districts and, thus, are not subject 10
article XIII B, section 6 of the California Constitution.

Any other test claim statute and allegation not specifically approved above, do not impose &
reimbursable state-mandated program subject to article XIII B, section 6 of the California
Constitution. - _

Recommendation

Staff recommends the Commission adopt this staff analysis and partially approve this test claim.

Test Claim 02-TC-24, Draft Staff Analysis

223




224




WegFlaw.

Page 1
West's Ann.Cal. Gov.Codé § 18678 -

ih - Effective: [See Text Amendments] ~ . - '
“West's Annotat'e_d-Califomi'a'Codes Curreniness
Government Code (Refs & Annos)
Title 2. Government of the State of California
Division 5. Personnel (Refs & Amos) .
Part 2. State Civil Service (Refs & Annos) -

SE Chapter 2. Administration (Refs & Annos) v
g Article 2. Investigations and Hearings (Refs & Annos)

~ § 18678, Disobedience of subpoena

Any person served with a subpena to appear and testify or to produce books or papers issued in the course of any
such investigation ot hearing who disobeys or neglects to obey such subpena is guilty of a misdemeanor.

CREDIT(S)
(Added by Stats.1945, ¢. 123, p. 546, § 1.)
HISTORICAL AND STATUTORY NOTES
1995 Main Volume |
Deri'\lﬁtion: Stats.1937, ¢. 753, p. 2090, § 42.
LIBRARY REFERENCES
1995 Main Volume

Administrative Law and Procedure €357,

Westlaw Topic No. 15A.
C.1.8. Public Administrative Law and Procedure § 82.

West's Ann. Cal. Gov. Code § 18678, CA GOVT § 18678

Current through Ch, 42 of 2007 Reg,.Sess. urgency legislation
' " © 2007 Thomson/West

END OF DOCUMENT

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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West's Ann.Cal.Gov.Code § 18671.2

Effectlve [SeeTextAmendments] e e

" West's Aﬁn.c’)-téted-‘cﬂé-liﬂ‘)‘i‘hia Codes Currentness . -
Govemment Code (Refs & Annos)

- Title 2. Government of the State of California

Division 5. Personnel (Refs & Annos)
Part 2, State Civil Service (Refs & Annos)
8 Chapter 2. Administration (Refs & Annos)
"8 Article 2, Investigations and Hearings (Refs & Annos)

= § 18671.2. Costs of hearing office; billings and reimbursements

(a) The total cost to the state of maintaining and operating the hearing office of the board shall be determined by the
board, in advatice or upon any other basis as it may determine, utilizing information from the state agencies for
which services are provided by the hearing office.

(b) The board shall be reimbursed for the entire cost of hearings conducted by the hearing office pursuant to statutes
administered by the board, or by interagency agreement. The board may bill the appropriate state agencies for the
costs incurred in conducting hearings involving employees of those state agencies, and employees of the California
State University pursuant to Sections 89535 to 89542, inclusive, of the Education Code, and may bill the state
departments having responsibility for the overall administration of grant-in-aid programs for the costs incurred in
conducting hearings involving employees not administering their own merit systems pursuant to Chapter 1
(commencing with Section 19800) of Part 2.5. All costs collected by the board pursuant to this section shall only be 7
used for purposes of maintaining and operating the hearing office of the board.

CREDIT(S)

(Added by Stats.1994, ¢. 814 (S.B.846), § 1, Amended by Stats.1996, ¢. 472 (A.B.2528), § 2.)

West's Ann. Cal. Gov. Code § 18671.2, CA GOVT § 18671.2

Current through Ch. 10 of 2007 Reg.Sess. urgency legislation
© 2007 Thomson/West

END OF DOCUMENT

© 2007 Thomson/West, No Claim to Orig. U.S. Govt. Works.
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§ 56.1

(b) Under the General Merit System Process, the executive officer
stinll either (1) present recommended decisions to the board or (2) make
-decisions subject to appeil-to the board. . S
NOTE: Authority: Section 18701, Government Code. Reference: Section 18673,
Government Code. - . . Rt L T
- .. . - Hspopy T
‘1. Renumbering and smendment of former section 53 to sections 51.1 and 53 filed -
- 4-26-90; operative 5-26-90 (Register 90, No. 22), For prior history, see Regis-" -
. .ler87,No.dB... ... .o T R I
"2, Change wlthouit regulitory &ffect aimgnding subsection (a) filed 9-1 6-92'pur-

;. suantto section-100;itle 3 Ggl‘iforniz\ Code of Regulations (Register 92, No.- .

- 39). A
"+§53.1." Merltissue Complaints, "~ ~ . L T
(2) Merit issue complairits are corplaintg:that thie State Civil Service

Act or board regulation or policy has been violated by & state agency.’
Mesrit issue complaints do not include apj eals of actions that are specifi-
cally provided for élsewhere in law o i board regulations. Each state
agengy shall establish and publicige tq its employges its process for nd-
dressing merit issue complaints. That process shall include provisions for
informing employees of théir rightto appeal the state agency’s decision
on {fig merit 1kue Cofiplaint 1 the DO, Failiie of a stalé nabiicy fo e

“spond fo a merit issue complaint within 90 days of the date of complaint

shall be deemed a denial of the complaint authority and shall release the

appellant to file an appeal directly with the-board. An dppeal of a merit

issue:complaint shall:be filed within 30 days-of.the state agendy's denial

of the complaint: ' e i

NoOTE: Authority: Sectiop 18701; Government Gode. Reference: iSection 12940,
18675, 18952, 19701, 19702, 19230, 19231, Government Code... . .

. . .HJSTORIY b it At b

1. New sedfion filed 4-26-90: operative 5-26-50 (Register 90, No. 22),

2. Changg wit i ding ion () fled 9-16-92 pur-
i Code of Regulations (Register 92, No.

BRI G L

39)."

R T S LT

§ 53.2; Réasonable Accommodation Appeals.” '
" Requestsifor-reassiiable-scconimodation’are requests from Gualified
" disabléd individugls: for acoommodation to' knowh phiysical or mental -
limitatioris. These régiiésts may be made concerning securing, retainifig
or advancing in:émployiient in State service. #ppointifig authorities
shall respond to such requests withifi20'days of tECéipt--Appointing au-
thorities shall respond in writing and infofm complainarits of their right
of appeal to the bosrd, within 30 days of recéipt of the” depaitnent's ré:
sponseé; Failuré to téspond t6 a request within 20 days shill be deenied
a denial of the request by the appointing authority and shall release fie
complainant tofilsanappeal directly with the board: Schifiling shall'be: ¢
_dong ys of the'exhaustion of the 20-da ode " 7
NOTE: Authority: Section
18675, 18952, 19701, 19702, 19230, 1923}, Government Code,
1. New section filed 4-36-90; operative 5-26-90 (Register 90, No. 22). .

§ 54. -Discrimination Compldint Process.:

Any persoh wholiglieves mt\i't_.hfe'gf she has been discrifiiinated agairist
in state employinent i violation of part II, chapter-10, article 2 of the -
Government Code, the Federal Age Discrimination in-Employment Act
of 1978, or Governor's Executive Order B-54~79, shall have the oppor-
tunity. to'filea complaint with the beard.-Complaints filed with the board:
shall follow-the provisions of article 4-and the specificprovisions of Sec-
tions 54.1 and 54.2. All issues arising inder‘these regulations, if not re-
solved under the process prescribed hereunder or by Sections 53.1 or
53.2, shall be decided by the board, if-the complainant so requests, ~ -

NOTE: Authority: Section 18701, Government Code, Refefence: Section 19700,
19701, 19702,19702.1, 19702.2, 19702.5,.19703, 19704 and 19705, Government
Code.,

_ HistoRY:
1. Repealer and settion filed 4-26-90; operntive 5-36-90 (Register 90, No. 22).
For prior history, sée Reglster 87, No. 48.- h :
2. Change without reguiniory effect armending sectioi filed 9-16-92 pursuant to
section 100, title 1, Californin Code of:Regulations (Register 92, No.39).

227

§ 54.2. Discrimination Complaint Standards for Appointing
) Powers. ) : Yo _ x
Each appointing power discrimination complaint review shall: -
(a) Provide for satisfying the complaint with-a minimum of formal pro-
cedural requirements, by an organizational level closest to the'employee

_ concerned: Such provisions shall include the’ opportunity .for the em- .

ployee to receive counseling.on a confidential basis by an employee who

- is qualified to give connseling in matters pertainirig to discrimination..

(b)-Assuré that no influence will be used to dissunde the employee

from airing a complaint, that rio complaint will-be suppressed, nor will -, - o
_.an émployee be subject to reprisal
.. ing.in the complaint procedure.. . . ..

(c) Assure that-the employee’s complainf'\ﬁ'ill.tféce'i:\;é bi‘éf’é}}ed,'t'ihlmié- T

for-voicing a complaint or participat-

Iy and-full consideration at-each level of review,-that investigation into-
the circumstances surrounding thecomplaint will be performed by guali-
fied and impartial persons, and that-the employee will be informed of all
rights at each step.of the process, including the right of appeal to the board
or to file with the appropriate state or federal agency or court having juris-
diction, :: .

NOTE; Authority: Séction:18701, Government-Code. Reference: Section 18675, .
Government Code..,; . ;. . .

History. S
1. Renumbering and amendment of former section 547,2 to sgcvtilgq_§4.2 filed
6-90; operative 5-26-90 (Register90, No. 22).'For prior history, see Regis-
ter 86, No.:28,* - =~ S ' Y

§55. *Hearing Officer.

_Figrory

L. Repealer filed 4-36-90; opeiativis 5-26-00 (Register 90, No. 22),
§ 56 Whistleblower Rétaliation Complaint Process. -

(a) Any state-employee.or applicant for-state employment, orany em-
ployee orapplicant for employment with a California Community Col-’
lege; who believes that he or she has been retaliated against.in employ-
ment for hiaving réfiorted improper-governmental-activity, as that phrase
is defined in Government Code Section 8547.2(b), or Education Code
Section 87162(c), or:for having refused to'obey an illegal-order or diréc-
tive, as defined in/Government Code Section 8547:2(e), or-Education .
Code Section 87162(b), may file a complaint and/or'appeal with the State-
Personnel Board in accordance with the provisions set forth in Sections
56:1-56.8, For piarposes of complaints filed by commutity college em-
ployées or applicafits for community college employment, the locil com-
munity college district shall be deemed the “gppointing power."”

(b) For-purposes-of Sections 56~56.8, the term “Board*:is defined as
the five—member State Personnel Board, & fippointed by tfie‘Governor.
The térm“Executive Officer” i defiried ns the Bxecutive Officer of the
Staitd Perdonnel Board, &5 appointed by th ¢ Boatd, The State Personnel
Board shail héreinafter be.referred to as:the SPB. - L
NOTE: Auitliotity citediiSéctions 18701 and 18214, Government Cade, Reference?
Sections 87162 ond 87164, Education Code; and Sections 8547.2, 8547.8 and
19683, Government Code. ’

History @ R o
1. New section filed 8-14-2002; operative 8-14-2002 pursuant to Government
ﬁodc gactipn. 18214 (Register 2002, No. 33). For prior history seg Register. 90,
0, 22, \ ’
=L x T L et S Faiain
2, Amendmentof séction and Nore filed 3-8-2006; operitivé 3-8-2006. Bxempt
From the Admitnisirative Procedure Act pursusnt to section 18211 of the Gov-
ernmient Code and submitied to the Office of Administrative Liaw. for filing with

the Secretary of State and publication in the California Code of Regulations pur-

suant to section 18214 of the Government Code (Regisier 2006, No. 10).

§ 56.1. Requirements for Filing Whistleblower Retaliation
-~ Complaint with the State Personnel Board.

An individual desiring to file a coinplaint of retaliation with the SPB
must adhere to the following requirements: ,

(a) Prior to filing his or her complaint with the SPB'the- complainant
shall comply with all other filing requirements, if applicable, set forth in
Government Code Section 19683. .

(b) The complaint shall be filed with &nd received by the SPB within
one year of the most recentalleged act of reprisal. The complaining party
shall submit an original complaint and copy of all attachments, and

Register 2006, No. 10; 3~10—2006




§ 56.2
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enough copiesof the complaint and attachments for the SPB to serve each
entity and person alleged to have engaged in retaliatory conduct and
against whom damages and/or disciplinary action is sought.
(c) All complaints shall be in writing. . - T :
(d) Each complaint shall clearly identify the projected activity en-
- gaged in by-the compluinant, the specific act(s) of reprisal or retaliation

alleged to have occurred, and the names and busingss address of the indi- -

-vidual(s) and entities nlleged to havevco'mmit.t,ed,thc;rétuli_utory act(s).

Each complaint shall specify the relief and/or remedies sought against -

each entity-or individual, including any compensatory damages sought;
_~ -(e) I adverse action is sought against any individually named respon-"
- dent, pursuant to the provisions of Government Code Section- 19574, the -

complaint must clearly state the facts constituting the cause or causes for:
adverse action in such detail as is rensonably necessary to enable the ac-
cused employee to prepare a defense thereto, - :

() Each complaint shall include a sworn statement, under penﬂl:t'y‘ of

perjury, that the contents of the written complaint are true and correct.

() Each complaint shall be limited to a maximum of 15 pages of
double-spaced typed or printed tex(, not including exhibits. Additional
pages may be allowed upon a showing of good cause. The complainant
shall submit a separate document with the complaint stating the reasons
for good cause,

(h) The above procedures do not apply in those cases where an appel-
lant raises retalintion as an affirmative defense when appealing a notice
of’ adverse action, pursuant to Government Code Sections 19575 or
19590, when appealing a notice of rejection during probation, pursuant
to Government Code Section 19175, when appealing a notice of medical
action, pursuant to Government Code Section 19253.5, when appealing
a notice of non-punitive action, pursnant to Gavernment Code Section
19585, or when appealing a notice of career executive assignment ter-
mination pursuant to Government Code Section 19889.2, Neither the
remedies nor the relief available to a complaining party pursuant to the
provisions of Government Code Sections 8547.8 or 19683, shall, howev-
er, be available to a party who raises whistleblower retaliation as either
an affirmative defense or as a separate cause of action in any other SPB
hearing, unless that party has first complied with all filing requirements
set forth in Section 56.1.

NOTE: Authority cited: Sections 18701 nnd 18214, Government Code. Reference:
Section 87164, Education Code; Sections 8547.3, 8547.8, 18670, 18671, 18675,
19175, 19253.5, 19572, 19583.5, 19585, 19683 and 19889.2, Government Code;
and Section 6129, Penal Code.

HisTory

1. New sectlon filed 8-14-2002; operntive 8-14-2002 pursuant to Government
Code section 18214 (Register 2002, No. 33).

2. Amendment of section heading, section and NoTe filed 3-8-2006; operative
3-8-2006. Exempt from the Administrative Procedure Act pursuant to section
18211 of the Government Code and submitted to the Office of Administrative
Law for filing with the Secretary of State and publication in the California Code
of Regulations pursuanl to section 18214 of the Government Code (Register
2006, No, 10). - -

§ 56.2. Acceptance of Whistieblower Complaint.

(a) Within 10 working days of receipt of the complaint, the SPB shall
determine whether it has jurisdiction over the complaint and whether the
complainant meets the filing requirements set forth in Section 56.1, The
SPB shall also determine whether the complainant has complied with all
other requirements for filing a retaliation complaint, as set forth in Gov-

ernment Code Sections 8547-8547.12 and 19683 and/or Education Code -

Sections 87160-87164,

_(b) If the SPB determines that the complaint does not meet all filing
requirements, it shall notify the complaining party in writing that the
complaint has not been accepted and the reason(s) for that determination.
The complaining party may thereafter be permitted to file an amended
complaint within 10 working days of service of the notice of non-accep-
tance of the complaint.

(c) Unless time is extended by the complaining party in writing, the
Executive Officer shall, within 10 working days of receipt of the com-
plaint or amended complaint, notify the complaining party of a decision
to either:

(1) dismiss the complaint for failure to meet jurisdictional or filing re-
quirements; or o

(2) refer the case for investigation ini accordance with the pravisions
of Section 56.3; or. B . o

(3) schedule the ¢ase for an informal hearing before an administrative

_law judge, in accordance with the provisions of Section 56.4.-".

- (d) In accordance with the provisions of Penal Code Section 6129, the

" SPB shall be entitled (o defer review of a.complaint filed by an employee .

-of the Department of Corrections and Rehabilitation in those cases where

“ the employee has filed a similar complaint with the Oi’iipe'bi‘pllg'Inépé¢f_‘": R 7

tor Geneéral, - :

- NOTEr Authority cited: Sections 18701 und'{BZ14;-Governmént'Code;Rel‘ere.née: :

Sections 87160-87164, Education Code; Sections 8547-8547.2, 8547.8, 18670,

18671, 18675, 19572, 19574, 19575, 19683 and 19590, Government Code: and

Seclion 6129, Pendl Code. ~~ - ’ ) :

R . History - - SRS

. New section filed 8-14-2002; operative 8—14-2002 pursunnt to Government
Code section 18214 (Register 2002, No. 33), -~ . - - :

. Amendment of section heading, section und NOTE filed 3-8-2006; operative
3-8-2006. Exempt from the Administrative Procedure Act pursuant to section
18211 of the Governinent Code and submitted to the Office of Administrative
Law for filing with the Secretary of State and publication in the California Code
of Regulations pursuant to section 18214 of the Government Code (Register
2006, No, 10).

—_—

]

§ 56.3, Cases Referred to Investigation. -

(a) If the Executive Ofticer assigns a complaint for investigation, the
Executive Officer or the assigned investigator(s) shall conduct the inves-
tigation in the manner and to the degree they deem appropriate, and shall
have full authority o question witnesses, inspect documents, and visit
state facilities in furtherance of their investigations. All state agencies
and employees shall cooperate fully with the investigators, or be subject
to disciplinary action for impeding the investigation. The investigators,
pursuant to the provisions of Government Code Section 18671, shall
have authority to administer oaths, subpoena and require the attendance
of witnesses and the production of books or papers, and cause the deposi-
tions of witnesses residing within or without the state to be taken in the
manner prescribed by law for like depositions in civil cases in the superi-
or court of this state under Article 3 (commencing with Section 2016) of
Chapter 3 of Title 4 of Part 4 of the Code of Civil Procedure, in order to
ensure a fair and expeditious investigation,

(b) The Executive Officer shall issue findings regarding the allega-
tions contained in the complaint and a recommended remedy, if any,
based on the investigation, in accordance with the provisions of Section
56.5.

NOTE: Authority cited: Sections 18701 and 18214, Government Code. Reference:
Section 87164, Education Code; Sections 8547.8, 18670, 18671, 18675, 19582,
19583.5 and 19683, Government Code; Section 6129, Penal Code; and Section
2016 et seq., Civil Procedure Code. ) . .

HisTory

1. New section filed 8-14-2002; operative 8~14-2002 pursuant to Guvemrﬁent'
Code section 18214 (Register 2002, No, 33).

2. Amendment of section heading, repealer and new section and amendmen( of
Note filed 3~8-2006; operative 3-8-2006. Exempt from the Administrative
Procedure Act pursuant to section 18211 of the Government Code and sub-
niitted to the Office of Administrative Law for filing with the Secretary of Siate
and publication in the California Code of Regulations pursuant to section 18214
of the Government Code (Register 2006, No, 10).

§ 56.4. Cases Referred to Informal Hearing Before an ALJ.

(n) For those complaints assigned to an informal hearing before an ad-
ministrative law judge, the SPB shall serve notice of the informal hearing
on all parties to the complaint a minimum of 30 calendar days prior to the
scheduled hearing date. Service on each respondent shall be made at the
respondent’s business address. The notice shall:

(1) include a complete copy of the complaint with all attachments, and
a copy of the statutes and rules governing the informal hearing; and

(2) require each named respondent to serve on the complainant and file
with the SPB, at least 10 calendar days prior to the informal hearing; a
written response to the complaint, signed under penalty of perjury, spe-
cifically addressing the allegations contained in the complaint.

228
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(b) The informal hearing shall be conducted in conformance with
those pracedures set forth in Govemnment Code Section 11445.10 et seq.,

and may in the discretion of the administrative law judge, include such - '
supplemental proceedings as ordered by the administrative law judge,

- and as permitted by Section 1 1445.10 et seq., to ensure that the case is
~ heard in o fair and expeditious. manner, The -administrative law judge
shall have full anthority to question witnesses, inspect documents, visit

_ state facilities in furtherance of the hearing, and.otherwise conduct the )
] - ke 2l s PR T ’ 9. 3, i@ des 29, Pe-

© . - hearing in the manner and to the degree he or she deems appropriate. The .. 1112? Z:tdle9575,1958 ‘]9_599-_?"(! 19683 G‘;’V?‘Wmeﬂ_c”df ?,{?4_530*'?" __671'79_?_ e .
" * " -informal hearing and any supplemental proceedings shall be recorded by -t

“ the administrative Jaw judge. All parties shall, upon request and payment”

.. of app]icable-reproduction:costs,rbe-providc_:diwith a transcript.or 8.c0pY =

of the recording of the informal hearing. = -

(c) Following the informal hearing and any supplemental proceedings, -
the administrative law judge shall issue findings for consideration by the .

Executive Officer regarding the nllegations contained in the complaint;

- together with all recommended relief, if any, proposed to.remedy any

retaliatory conduct. .

(d) The Executive Officer shall have the discretion to adopt the admin-
istrative law judge’s findings and recommended remedies.in their entire-
ty; modify the administrative law judge’s findings and recommended
remedies; or reject the administrative law judge’s findings and recom-
mended remedies, and: .

(1) issue independent findings after reviewing the complete record; or
" (2) remand the case back to the administrative law judge for further

proceedings! " .

NOTE: Authority cited: Sections 18701 and 18214, Government Code, Reference:

Section 87164, Education Code; Sections 8547.8, 11443,1 Det seq., 11513, 18670,

18671, 18672, 18675, 19372, 19574, 19575, 19382, 19590, 19592 and 19683,

" Government Code; and Section 6129, Penal Codeé, :

* 1, New segtion filed, B~14-2002; operative 8-14-2002 pursuant to Government
. Cote.section 18214 (Register.2002, No. 33). I

2, Amendment of section heading, fepealer andl new section and amendmigint o
+  NoTE filed 3-8-2006; operalive 3-8-2006, Exsmpl from the Administrative

Protedire-Act puistant tosection 18211 6 tie ‘Govemment Code and sub-
mitted to the Office of Administrative Liaw.forfiling withthe Secretary of State

and publication in the California Code of Regulations pursuant to section 1821 4

of the Govémment Code (Rifg'is't_&_éf 2006, No. 10).

§ 56.5. Findings of the Executive Officer.
(a) The Bxecutive Officer shall issue a Notice of Findings within 60

working days of the date the SPBaccepts the.complaint pursuant to Sec- .

tion 56,2(c), unless the complaining party agress, in writing, toextend the
period for issuing the findings, or unless the time period is otherwise
tolled: : .

(l?) In those cases where the Executive Officer concludes that the al-
legations of retaliation were not proven by a preponderance of the evi-

the complaint. The Notice of Findings shall notify the complainant that
his or her administrative remedies have been exhausted and that the com-
plainant may file a civil complaint with the superior court pursuant to
Government Code Section 8547.5(c).

(c) In those oases where the Bxecutive Otficer concludes that the com-
plainant proved one or more of the allegations of retaliation by a prepon-
derance of the evidence, the Notice of Findings shall identify the allega-
tions deemed substantiated, and the named respondents deemed to have
engaged in retaliatory acts toward the complainant. If the Notice of Find-
ings concludes that any individual manager, supervisor; or other em-.
ployee engaged in improper retaliatory acts, the Notice of Findings shall
include the Iegal. causes for disciplinary action under Government Code
Section 19572 and the appropriate disciplinary action to be taken against
any individual found to have engaged in retaliatory conduct.

(d) The Notice of Findings shall inform any respondent.found to have
engaged in retaliatory acts of his or herright to request a hearing regard-
ing the Notice of Findings., Any such request shall be filed with the SPB,
and served on all other parties within 30 calendar days of the issuance of

" the Notice of Findings. Upon receipt of a timely request for hearing, the
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Board shall, at its discretion, schedule a hearing before the Board, or an
evidentiary hearing before an administrative law judge, regarding the
findings of the Executive Officer. The hearing shall be condugéted in ac-
cordance with the SPB's rules governing the conduct-of evidentiary hear-
ings. If a timely request for hearing is not filed with the SPB, the Notice

 of Findings shall be deemed the:Board’s final decision in the case. - -
~ NOTE: Authority.cited: Sections 18701 and 18214, Government Code. Reference: .

Section 87164, Education Code; Sections 8547.8, 18670, 18671.1, 18675, 19572, -

CEOUHISTORY. T e T

1..New section filed 8-14-2002; operative 8-14-2002 Fursuant tb'coyemmeﬁr"

. Code section 18214 (Register 2002, No. 33).

NoTE filed 3-8-2006; operative 3-8-2006. Exempi from the Administrative.
Procedure’ Act pursiiant to section 18211 of the Governmenl Code and sub-
- mitted to the Office of Administrative Law for filing with the Secretary of State
and publication in thé Cnlifornin Code of Regulations pursunnt to section 18214

" of the Government Code (Register 2006, No, 10).

§56.6. Disciplinary Action for Proven Retaliatory Acts.

(a) In those cdses whire the Board issues a final decision that finds that
a manager, siipervisor, or other state civil service employee has engaged
in improper retaliatory acts, the Board shall ofdér thé appointing author-
ity to pldce & copy of the Board's decision in that individual's Official
Personnel Filé within 30 calendar ddys of the issuance of the Board’s or-
der and to also, within that same time peiiod, notify the Office of the State
Controllef of the disciplinary action taken against the individual. The ap-
pointing authority shall also, within 40 caléndar days of the issuance of
the Board’s order, notify the Board that it has complied with the provi-
sions of this subdivision.

«(1) 1n accordance with the provisions of Pénal Code Section 6129,
subsection (c)(3), aily employee of the Deparimerit of Corrections and .
Rehabilitation found to have engaged in retalintory acts shall be disci-
plined by, at 8 minimuin, a suspénsion withouit pay for 30 caleridar days,
unless the Bodd detérmings that a lesser penalty is waranted. In those’
instafices where the Board determines that a lé8ser penal(y is warranied,
the decision shall specify the reasons for that detetmination.

(5) In those cases whére the Board jssueé a final décigion that finds that
any community college ddmilnistrator, supervisor, or piiblic school em-
ployer, has engaged in improper etaliatory dcts, the Board shall order the
appointing authority to place a copy &f the Board’s decision in that indi-
vidual's Official Personnel File within 30 calendar days of the issuance
of the Board's order and to alst, Within 40 calendar days of the issnance
of the Board’s order, notify the Board that it has complied with the provi-
sions of this subdivision. .

(c) Any decision, as-déscribed in sibdivision (a) or (b), shall be
deemied a final decision of the Board and the individual against whom the

) . disciplinary action was takeri shall not have any further right of appeal
dence, the Executive Officer shall issue a Notice of Findings dismissing -

10 the Board concerning thataction, with the exception of a Petition for
Rehearing. : ’
(d) For purposes of this Section, the Board’s decision is deemed to be
final after:
(1) 2 requiest for hearing pursiant to Section 56.5(d) has not been time-
ly filed with the Board; or ‘ ’

(2) 30 calendar days has elapsed from the date that the Board has is-
sued a decision adopting or modifying the proposed decision submitted
by an administrative law judge after an evidentiary hearing and a Petition
for Rehearing concerning that decisionhas not been filed with the Board,
or _ A R EE _ :
(3) a decision has been issued by the Board after a hearing beford that
body and no Petition for Rehearing concetning that decision hos been
filed-with the Board.

NOTE: Authority cited: Sections 18701 and 18214, Governmient Code. Reference:
Section 87164, Education Code; Sections 8547.8, 18670, 18671, 18675, 18710,
19572, 19574, 19582, 19583.5, 19590, 19592 and 19683, Government Code; and
Section 6129, Penal Code. ’
HisTORY
1. New section filed 8-14-2002; operative 8-~14-2002 pursuant to Government
Code section 18214 (Register 2002, No. 33). :
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2. Amendment of section and NOTE filed 3-8-2006; operative 3—8-2006, Exempt
from the Administrative Procedwe Act pursuant to section 18211 of the Goy-
ernment Code and submitted to the Office of Administrative Law for filing with
the Secretary of Stite and publication in-the Californin Code of Regulations pur-
suant to section 18214 of the Government Code (Register 2006, No. 10},

' §56.7. Consolidation with Other Hearings, - = -

() The SPB or the assigned administrative law judge shall possess the -

requisite discretion to direct-that separate, reasonably related cases be
consolidated into a single hearing. Whenever.two or more cases are con-

- solidated, the assigned administrative law judge shall permit the parties- -
A reasonable opportunity to conduct discovery prior to the first scheduled
. hearing date; if the discovery provisions set forth in Section 57 etseq, are- -

‘negatively impacted by the consolidation.

(b) In those cases where one or more indi Vi:dllﬂ.lly named réspondents

have been joined in the consolidated hearing, the administrative law
Jjudge may, in his or her discretion, make such orders as may appesr just
in order to prevent any named respondent from being embarrassed,
delayed, or put to undue expense, and may order separate hearings or
make such other order rs the interests of Jjustice may require,

(c) In those cases where an appeal from adverse action, rejection dur-
ing probationary period, medical action, or non-punitive action is con-
solidated with a whistleblower retaliation complaint, and the whistle-
blower retaliation complaint identifies specifically named individuals
against whom damages or adverse action is sought pursuant to the provi-
sions of Section 56.1(d) and (e), each individually named respondent
shall have the right to participate in the consolidated hearing in such a
manner as to reasonably defend him or herself against the allegations
contained in the whistleblower retaliation complaint. These rights shall
include, but not be limited to:

(1) to be represented by a representative of his or her own choosing
during the consolidated hearing;

(2) to present a defense on his or her.own behalf concerning the allega-
tions and issues raised in the whistleblower retaliation complaint, sepa-
rate and aparf from any defense presented by the appointing power or any
other named respondent;, - .

(3) to conduct pre~hearing discoyg_r)‘{,_conceming allegations and is-
sues raised in the whistleblower retaliation complaint;

(4) to examine and cross examine witnesses concerning allegations
and issues raised in the whistleblower retaliation complaint;

(5) tointroduce and clmIIengq the introduction of evidence concerning
allegations and issues raised in the whistleblower retaliation complaint;
and . .

(6) to present oral and/or written argnment to the decision-maker con-
cerning allegations and issues raised in the whistleblower retaliation
complaint.

NOTE: Authority cited: Secti011s‘-1'87(.)j and 18214, Government Code, Reference:
Sections B547.8, 11513, 1B670, 18671, 18672, 18675, 19175, 19253.5, 19575,
19582, 19585, 19590 and 19683, Government Cods : Lo

HisTory

1. New section filed 8-14-2002; operative 8-14-2002 pursimnt to Government
Code section 18214 (Register 2002, No. 33),

2. Amendment of section and NOTE filed 3-8-2006; operative 3-8-2006. Exempt
from the Administrative Procedure Act pursuant to section 18211 of the Gov-
ernment Code and submitted to the Office of Administrative Law for filing with
the Secretary of State and publication inths Californin Cods of Reguldtions pur-
suant to section 18214 of the Government Code (Register 2006, No: 10),

§ 56.8. * Evidentiary Hearing Procedures and
Representation by the Executive Officer.

(a) The hearing conducted pursuant to Section 56.5(d), shall be con-
ducted in accordance with the SPB’s rules of practice and procedure for
the conduct of hearings before the Board, or evidentiary hearings before
an administrative law judge. Any proposed decision issued by an admin-
istrative law judge after an evidentiary hearing shall be subject to review
by the Board, » .

(b) The administrative law judge assigned to conduct the evidentiary
hearing shall not be the same administrative law judge who conducted the
informal investigative hearing in the case, unless all parties to the action

request, in writing, that the same administrative law judge be assigned to
conduct the evidentiary hearing, o : ’

(c) The discovery procedures set forth in Section 57 ¢t seq., shall be
applicable to those evidentiary hearings conducted pursuant to this Sec- .

. o - - s

. (d) The Executive Officer, or his or her désignee.rshnll have th'-c: athor-

ity, in his or her discretion, to prosecute the.complaint and present evi-
- dencé regarding-hi or her findings during a hearing before the Board, -

- and/or dutirig an gvidentiary hearing before an administrative lawjudge, <. -
The Executive Officer, or his or hér designee, shall have the discretion . -

to.presént the case in the manner he or she deems to be appropfiate, in-

cluding, but nat limited to, the issues:to be presented; the evidenceto-be -

presented, and the witnesses, if any, to be questioned, - -

(1) The complaining-party shall be perrhitted to be represented by a -
representative of his or her own choosing during any héaring before ei- .
ther the Board, arid/or an administrative law jiidge, and shall be permitted
toraise relevant issues, present relevant evidence, and question witnesses -
regarding relevant matters during those hearings where witness testimo-
ny is permitted: -

(2) In those cases where the Executive Officer, or his or her désignee
prosecii(es a case during an evidentiary heidring before-an administrative
law judge, the case shiill be assigned to an adiministrative law judge from
the Office of Administrative Hearings.

NOTE: Authority cited: Sectionig 18701 and 18214, Govermitiisnt Code, Referénce:
Section 87164, Educalion Code; Sections 8547.8, 18670, 18671, 18675, 19572,

© 19574, 19575, 19590 and 196R3, Government Code; and Section 6129, Penal

Cotle.
HisTory

1. New section filed 8-14-2002; operative 8~]14-2002 pursusnt fo Government
Code section 18214 (Register 2002, No. 33).

2. Repenler and new section filed 3-8-2006; gperative 3-8—2006. Exempl from
the Administratjve Procedure Act pursunint to section 18211 of the Government
Code and submitted to the Office of Admihistiitive Law forfiling with the Sec-
retary of State and publication in the Cu’!ifoﬁiiﬁ.cbde‘ of Régnlations plrsiidnt
to section 18214 of the Government Code (Register 2006, No. 10).

§ 57.1. -Discovery in-Evidentiary Hearings Before the Board
. ora‘Board Administrative Law Judge. -

(2) An emplojiet who is served with & Noticsof Adverse Acfion pui-
suant to the provisions of Government Code Sections 19574 or 19590
shall be entitled to conduct discovery in accordance with the provisions
of Government Code Sections-19574.1 and 19574.2; Tii:these cases
where iin employee rdises an affirmative défense alleging discrimination
or retaliaticn whei filing an answer to a Notice of Adverse Action pur-
suant to the"provisions of Governmént Code Sections 19575 or 19590,
or in thosé cases wheré an employéé raises an affirmative defense of
fetaliation or discrimination during the course of a hearing before the
Board or anadmiiniétrative law judge regarding an appeal from adverse
action, the appointing power or any other named resporident shall be en-

- titled to conduct discovery regarding any such affirmative deferise in ac-

corddnce with the provisions of Sections 57.2-57.4. - :

(b) Any party t6 any othet type of action scheduled for hearing before
the Board and/or'a Board administrative law judge, iricluding but not lim-
ited to, rejections during probationary period (Government Code Section
19173), discrimination complaints (Government: Coile Section 19702),
appeals from-denial of reasonable accommodation (Government Code
Section 19702), whistleblowet tetaliation complaints (Education Code
Section 87164, Government Code Sections 8547.8 and 19683); appeals
from non-puritive action (Government Code Section 19585), appeals
from médical action (Government Code Section 19253.5), appeals from
Career Bxecutive ‘Assignment termination (Governmient Code Section
19889.2), and appeals from constructive medical termination, shall be
entitled to conduet discovery in accordance with the provisions of Sec-
tions 57.2-57.4. -

(c) The discovery provisions set forth in Sections 57.2~57.4 shall not
apply to those cases scheduled for hearing or review by the Executive Of-
ficer or aBoard hearing officer, to informal hearings conducted by Bozrd
administrative law judges pursuant to Government Code Section
11445.10 et seq., to those cases assigned to hearing before a Board ad-
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State Personnel Board

§57.3

ministrative law judge pursnant to the provisions of Section 52(h), to ap-
peals from termination of Limited Term employees pursnant to Section
282,10 ﬂppeals from termination of a Limited Examination and Appoint-
ment Program appoiniment pursuant to Section 547.57, or to any other
appeal or complaint excluded from the forma] evrdennary hearmg pro-
- cess pursuant to statute or regulation, -
(d) The time- frames for service_of process set forth in Secuons,_

' '57.2-57.4 shall apply in those circumstances were service is made or af-

- of mailing Instead, service by mail shall-be deemed effective only upon -
such time as the documerit being served is either actually received by the
person.or entity being served, or is legally presumed to have been dehv-‘.;
ered pursuant to the provisions of Code of Civil Procedure Sectron 1013,

“whichever date occurs first. | :

NOTE; Authority cited; Sections 18701 and ]8714 Governmenl Code. Reference
. Section 87164, Education Code; Sectigns 8547.8, 11445,10 ef seq., 18670, 18671,

18672, 18672. l 18673, 18675, 19173, 19175, 1975'%5 19574, 195741 19574.2

19575, 19585; 19590 1968'% 19700~19706 and 19889.2, GovernmentCode and

Section 1013, Code of Civil Procedure.

HisTory

1. New. seetron ﬁled 8-]12-2002; operative 8-12-2002. Submitted to OAL for
pnnt)ng only pursunnt to Government Code section 18214 (Register ‘7002. No.
3'%)

v

2.Chapge Wlthouglegulntory effect umendmg sectron t‘ led 1 1—’76—'700” pursunnt
to sectron 100 tltlt. 1, Cnhfornm Code of Regulntions (Regrsler 2002, No. 48).

3, Amendment of section heudmg, repenler ond new sectan nnd amendment of
Noe filed 2-28-2006; operative 3-28-2006. Exeript from the Administrative
Précadure ‘Act pursuant t0 section 18211 of the Government Code nnd sub-
mitted tothe Office of Administrative Law for filing with the Secretary of State
and pubhcntron in the Cnlifomm Code of Regulntrons pursuant to section 18214,
of the Government Code’ (Regrster 2006, No. 9)

§ 57.2 Ftequest for Drscovery, Statements; Writings; -

. : Investrgatlve Reports; Witness List:
(A)E Each party to’ an ﬂppeal or complmnt hsted in Section 57.1(a) or (b)

- and scheduled to'r'ét"hearmg is entitied to sérve & request for, drscovery on
. any other named party to the complaint or appeal as allowed by subdivi-
. sions (c)~(e), and Government Code Section 18673, All requests for dis-
- covery shall be served on the responding party no later than 40 calendar

days ptior to the’ initisl hearirig date, exeépt upon a petition and shiwing

of good cause by the party seeking discovery, and a finding by the admin-

istrative law.judge, in his or her sole discrétion, that such additional or

late requests for dtscovery ‘should be perrmtted in the {urthernnce of j  jos-
or purposss. of this Sectiot, the term “parly" is defined ag the’ per-
son, or appointing power filing the appeal or complaint, any named re-
spondent, and theu- designated legal representatrves

PP
ceive fromid nny otherparty fo the appea] or complmnt the names and home
“or busingss addresses of percrprent w1tnesses fo the event(s) in guéstion,
to the extent known to the other party and of individuals Who may be
_ called a$ wrtnesses @uring the course of the heanng, except to the extent
that disclosuré of the address is prohjbrted by law. The respondtng party
may, iri his orher discretion, provrde gither the homé or business address
of the witriess, except to the extent that disciosure of the address is pro-
hibitéd by’ law.

(c) Beich party tothe uppeal or complmnt iserititled to mspect and mike
a copy of any of the followmg non-privileged matérials'iji the possés-

siomn, custody, or contro] of any other pafty to the nppeal or complaint:
(1) Statements, as “that term 1§ defined in Evrdence Code Section 225,
of witnesses proposed to be called as witnesses during the hearrng by the
party arid 6t SfieF perSons Havifig personal knowledge of the ¢, omis:
sion, event, decision, condition, or policy which are the basis for the ap-
peal, The responding party shall, upon a. showing of good cause and sub-
ject to the discretion of the administrative law judge,; subsequently amend
this list if it intends to call additional witnesses riot previously disclosed;
(2) All writings, as that term is defined in Bvidence Code Section 250,
that the responding party proposes to enterinto evidence. The responding
party shall; upon a showing of good cause and subject to the discretion
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of the administrative law judge, subsequently provide the requesting
party with additional writings that it proposes, to enter into evidence;
(3) Any other wnhng or thing that is relevant to-the appeal or com-
plaint; and
-(4) 1nvest.1gut1ve reports made by or on belm]t‘ of any party to Lhe ap-

-pee] or complaint pertaining to the subject matter of the proceedmg, to -

the extent that these reports: (A) contain the names and home or business

. " addresses of witnesses or other persons having personal know]edge of
T tempted by mail, and service shall not be desmed effective o the date.

the facts, omissions or events which are the basis for the proceeding, un-’

- less disclosure of the address:is prohrbrted by luw, or (B) reflect ‘matters. . .-
- perceived by the investigator in the course of his or lier investigation, or AR
.{C) contain or include by attachment any statement or: writing descnbed. s e

in (A)-to. (C), inclusive, or susmmary thereaf’ -
(d) All parties receiving a request for discovery shall produce the in-

formation requested, or shall serve a written response on the requesting -

party clearly specitying which of those requested matters will not be pro- -

_duced and the basis for the non—production, within 15 calendar days of

receipt of the discovery request.
(e) Not lgss than 10 calendar days prior te the first scheduled hearing
date on the merits, each party shall notify the other partieg in writing of

~ the identity and current business address of each experf witness to be

presented as a witness at the hearing, and a brief narrative statement of
the qualifications of such witnesses and the general substance of the testi-
mony which the expert is expected to provide, Atthe same time, the par-
ties shall also exchange all written reports prepared by each expert wit-
ness. The administrative law judge may permit.a payty to cail an expert
witness not included-on the list upon a showing of;good cause.

NOTE: Authority cited: Bections 18701 and 18214, Government Code, Reference
Section 87164, Educutron Code; Sections 225 nnd 250, Bvidence Code; and Sec-
tions 8547.8, 18670, 18671, 18672, 1B672.1, 18673. 18675, 19683 nnd
19700-19706 Government Code.

HisTORY

1. New section filed 8-12-2002; operative §-12-2002. Subritted to OAL for
printing only pursuunt to Government Code seclion 18214 (Register 2002, No,..

Amendment ot‘ sectron and NoTE ﬁled 2—28—’7006' operuuve 2—28—2006 Ex-
empt fromi the Administiative Procédure Act pursunnt «{to section 18211 of the
Government Code and submitted to the Office of Administrative Law for filing
with the Secretary of State and publication in the California Code of Regulations
pursuant to section 18214 of the Govemment Code (Register 2006, No. 9).

§57.3. Petition to Compeél Discovery.

(a) Aparty may serve and file with the administrative law judge a peti-
tion to compel drscovery, JEming 4§ respondrng patty any party Wwho hias
refused or failed fo provide discovery astequired by Section 57. 2. Acopy
of the petttron shall be served on the respondrng party on the same date
the petmon is filed With the administrative law Judge.

(b) The petition shall state facts showing the responding party failed
or refused to .comply with Section 57:2, a description of the matters
sought to be discovered, the reason or reasons why the matter is discover-
able under that Sectien, that a reasenable and good faith attempt to con-
tact the responding party for an informal resolution of the issue has been
made, and the grounds of the respondmg party’s refusal so far as known
to the moving party.

(e)(1) The petition shall be served upon the respondmg party and filed
with the administrative law judge within 14 days after the responding
party first evidenced his or her-failure or refusal to comply with Section
57.2 or within 30 calendar days after the request was made and the party
has failed to reply to the request, whichever period is longer. However,
no petition may be filed within 20 calendar days-of the date set for com- .
mencement of the administrative hearing, except upon 2 petition and a
determination by the administrative law judge of good cause. .In deter-
mining:good cause, the administrative law judge shall consider the neces-
sity and reaspns for the discovery, the diligence or lack of diligence of
the moving party, whether the granting of the petition will delay the com-
mencement of the administrative hearing on the date set, and the possible
prejudice of the action to any party. .

(2) The responding parties shall have a right to file a wiitten answer
to the petition. Any answer shall be filed with the administrative law
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Jjudge and served on the petitioner within 10 calendar days of service of
the petition.

(3XA) Unless otherwise stipulated by the pnrties and as provided by
this Section, the administrative law judge shall review the petition and

any response filed by the respondent and issue a decision- -granting or de< -

nying the petition within 15 calendar days after (he filing of the petition.
Nothing in this Section shall preclide the administrative law judge from
. determining that an evidentiary hearing on the underlying matter shall be -

. conducted prior to the issuance of a decision on'the  petition, The adminis-"

" trative law judge shall sérve a copy of the order upon the partles by mall
" and/or by facsimile transmission.

(B) Where the matter songht to'be dlscovered is iri the possessmn. cus- :

" tody. or control of the responding party and the responding party asserts
*“that the matter is not a discoverable matter under Section 57.2, or is prm-
leged or othérwise exempt from disclosure, the administrative law judge
may order lodged with him or her mattérs that are pl‘owded in Section

915(b) of the Evidence Code and shall examine the matlers in accordance -

with the provisions thereof,

(d) Any party aggrieved by the dec1smn of the administrative law
judge concerning 2 pétition to camipel the production of evidencs of to
compel:the attendance of 1 witness miay, within 30-calendar days 6f the
service of the demsion, fi le il pel‘.ltlorl to- compel dxscovery in the's supenor
in the county in which'the headqunttexs of the appointing power is lo-
cated. A party applyifig for judiclal relief from the decision of the Board
or the administrative law judge concerning any disputed discovery issue
shall give notice to the Board and'all other parties to the'action. The natice
may be either oral at the time of the administrative law judge's deeision,
or written at the sameé timé application {s made forgudxcml relief.

(e) The administrative law judge may, upon his or her own motion, or
upon the motion of one or more parties-to the action and upon a showing -
of’ good cause, exercise his or her discretion to continue the initial hearmg
date in order to resolve any contested discovery issites.

NOTE: Authority cited: Sections 18701 and 18214, Government Code. Reference:
Section 87164, Education -Code; Section 915, Bvidence-Code; and Sections.’

Govemment Code

8547.8; 18670, 18671, 1867.?.. 18672] 18673 18675 1968'3 and 19700-19706,

HisToRY )
1. New section filed 8-12-2002: oparnuve 8~12-2002, Sisbmiitied' to OAL for
p?ntmg only pursuant to Government Code section 18214 (Register 2002, No.
';

. Amendment of section and NoTe filed 2—28—”006 . operative 2—28-’7006 Ex-
empt from the Administrntive Procedure Act purkuant to section 18211 of the
Govemment Code iind subiltted to the Office of Admiinistiative Law for filing
with the Secretary of State.and gubllcuhon in the California Code of Regulations
pursuant to section 18‘71_4 of the Government Code (Reglster 2006, No. 9).

[

§ 57.4.: Petition to Quash or for Protective Order. o

(a) Any party claiming that a request for discovery pursuant to Section
57.2 is improper under that section dr is otherwise privileged or exenipt
from discovery, may object to its terms by serving mid filing with the ad-
ministrative law judge and the party regnesting the dispuited discovery,
a petition to quash or for a protective order, The petition shall state: (1)
a descri plion of the matters sought to be discovered; (2) the reason(s) wh'y
the matter is not discoverable under Section 57.2, or is otherwise privi-
leged or exempt from discovery; and (3) that a reasonable and good fithi
attempt has been made to contact the requesting party and resolve the
matter-informally.

(b)(1) The petition shall be served upon the party seeking discovery

- and filed with the administrative law judge within 10 calendar days after
the moving party was served with the discovery request or within anoth-
er time provided by stipulation, whichever period is longer, No peunon
may be filed after the applicable time period has expired except upon
petition and a determination by the administrative law judge of good
cause, In-determining goodicause, the administrative law judge shall con-
sider the necessity and reason(s) for the petition, the diligence or lack of
diligence of the petitioning party, whether the granting of the petition will
delay commencement of the hearing on the date set, and the possible
- prejudice of the action to any party.

(2) The party requesting discovery shall have a right to file a written
answer to the petition with the administrative law judge and served on the
petitionei within 5 calendar days of the service of the petition to quash
_and/or- for a protective order,

(3)(A) Unless otherwise stxpulated by the partles and as prov1ded by

 this section, the administrative law judge ‘shal) review the thlthﬂ and
- any response and issue a decision granting or denying lhe petmon wuhm‘ ,

20 calendar days after the filing of the petition. . .
(B) The administrative law Judge shall have the dlscretmn lo conlmue -

~(C) WHeé the miatier §dught to b dlscm.'erecl igin the possessxon ,Clls-

" tody, of control of the responding party and the respondmg parly asserts

that the matier is not a discovefable matter underSection 57.2; or is privj-
leged ofotlierwise exeifipt from disclosure, the administrative 1aw judge

- may order lodged with hiin or her matters that are provxded in Section
915(b) of the Bvidence Code and shall examme the matters in, accordance
with the provisions thereof.

(c) A ruling of the administrative law judge concermng a petition fo
quash or for a protectxve order is eubject to review in thé same' riianner
and to the same extent as the Board's final decisich in tfie proceeding,
Any party aggrieved by the decision of the administrative law ]udge con-

' cerning ﬂpelmon to quash thé productlon af eyldence and/or fora protec-

tive order may, within 30 calendar days of the service of the decxsmn, file
n petmon to'Gliash z ‘and/or for protective order in the superior colirt tor the
county in which the administrative - hearing will be held or in the county
in which the headquarters of the appomtmg poweris located, A paity ap-
plying for jiidicial relief from the decisiori of the Board or the ddministra-
tive law judge concerning any disputed dxscovery issue shatl give notice
to the Board and all other parties to the action, The notice may be either
oral at the time of the administrative l_aw?g'_udge's;d_ecisien. or-written at
the same time application.is made.for judicial relief; .

NOTE: Authority cited: Sections 18701 nnd 18214, Govermm..nt Code Reference:
Section 87164, Education Code; Sechon 915, Bvidence Code; and_ Sections
8547.8, 18670, 18671, 18672. 18672.1, 18673, 18675 ’19633 und 19700—19706
Govemmenr Cotie.
: 'HISTORY S :
. New. section filed 8-12-2002; operative 8—]2—2007 Subnutted to OAL for
pn)ntmg only.pursuant to Government Code section 18214 (Register 2002, No.
33

—

2. Amendniént of section mid NOTE filed 2-28-2006; operative 2-28-2006: Bx:
empt from the Administintive.Procedure Act pursunnt to section 18211 of the
Goyernment Code and submitted to the Office of Administrative Law for filing .
withthe Secretm'y of State apd gubhcnlmn inthe Californin Code of Regulnhons
pursuaiit to section’ 18'7]4 of the Govérnmient Code (Register 2006 No. 9.

§ 60, Definition and Purpose. .

Mediation refers to a process whereby a neutrnl th1rd person called a
Mediator acts to encourage and faclhtate the resolution of a dispute be-
tween twe or more parties, Itis a vo]untary. informal and nonadversarial -
process with the ob_]ectwe of helping the dlsputmg,pal lies reach a mutual-
ly acceptable written agresment, In mediation, decision makmg author-
ity rests with the parties, not the Mediator; The rolg of the Mediator in-
cludes, but is not limited to, assisting the pm'ues in identifying issues,
fostering joint problem sol ving, and exploring : resolution alternatives.

The purpose of the State Personnel Board's Staie Employee Mediation

‘Program (SEMP) is to provide an efficient, inexpensive, non—-adversarial

alternative to managmg or resolying, dlsputes that occur within the work-
place, wuhoutdmumshmg the rights of any party to the mediation to sub-
sequently address the issue(s) in a more traditional administrative, judi-
cial, or other forum,

- NOTE: Authority cited: Section 18701, Government Code. Refelence Section

11420.20, Govemment Code,
HisTorY
1. New section filed 4—4—"002 operative 4-4-2002, Submitted to OAL. for pnnt—
ing only pursuant to Government Code sectlon 18214 (Reglster 2002, No. 14).
For prior history, see Reg]ster 90, No. 2

§ 60.1. Exclusivity. -
The model regolations related to alternative dlspute resolution imple-
mented by the Office of Administrative Hearings (1 Cal. Code Regs.,
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o decision-on the petition,
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THIRD READING

Bill No: AB 647

Author: Horton (D)
Amended: 8/27/01 in Senate
Vote: 21

SENATE PUBLIC EMP. & RET. COMMITTEE : 5-0, 7/9/01
AYES: Soto, Haynes, Karnette, Oller, Romero

- SENATE APPROPRIATIONS COMMITTEE : 10-0, 8/20/01
. AYES: Alpert, Battin, Bowen, Burton, Escutia, Karnette,
.McPherson, Murray, Perata, Poochigian

ASSEMBLY FIOOR_: 77-0, 6/7/01 - See last page for vote
SUBJECT _ : Reporting by Community College Employees of
Improper :

Governmental Activities Act
SOQURCE _ : Faculty Association of California Community

Colleges .
California Teachers Association

DIGEST : - - This bill expands provisions of- the Reporting by
Community College Employees of Improper Governmental
Activities Act to authorize community college employees to
file retaliation complaints with the State Personnel Board.

Seriate Floor Amendments of 8/27/01 clarify that (1) the
existing provisions that allow the State Personnel Board
(SPB) to bill state agencies for hearings conducted on
whistleblower cases will also apply to community colleges

CONTINUED

AB 647 -
Page
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2

_for whistleblower hearings that may be conducted pursuant
to this bill, and (2) whistleblower complainants are not
‘compelled to report incidents to- the SPB by this bill -
before they take their complalnts to a court.

~{5ANALYSIS : Existing law, pursuant to- Chapter 531,
" Statutes of 2000, provides the Reporting by:Public School.
iEmployees of’ Improper Governmental ACthitleS (Act) and the
_ Reporting by Community Collegé Employees of Improper - :
T-Govérnméntal Activitiés Act, which provides prdétections™to =7~
. public school employees who report 1mproper governmental
act1v1t1es

_This bill:

1.Allows community college employees to file a written
complaint of reprisal or retaliation for reporting
improper governmental activities with the State Personnel
Board - (SPB).

2.Requires SPB to initiate a hearing or investigation
within 10 days of receiving a written complaint and
requires SPB to complete findings within 60 working days.

3.Provides that if the SPB finds acts of alleged misconduct
by the supervisor or employer, the supervisor or employer
may request a hearing before SPB.

4,Provides that, if after the hearing, SPB determines that
a violation of the Act has occurred, or if no hearing is
requested and SPB has indicated in its findings that a
violation has occurred, SPB may order any appropriate
relief, including reinstatement, back pay, restoration of
lost service credit, and the expunging of any adverse
records of the employee.

5.Provides that when SPB determines that a supervisor or
employer has committed a violation of the Act, that
information will be entered into their personnel records.

6.Requires SPB to annually submlit a report to the Governor
and the Legislature regarding complaints filed, hearings
held, and legal action taken with regard to-the Act.

AB 647
Page
3
FISCAL EFFECT : Appropriation: No Fiscal Com.: Yes
Local: No '

Fiscal Impact (in thousands)
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Major Provisions 2001-02 : 2002-03

. _2003-04-_ - =~ Fund - : : -

" SPB investigations - '-f UnknoWn,.probably-léss than-

$150 -- - General S - -
. _SUPPORT : : (Verified ~8/28/01). .- -

" Galifornia Teachers ASsociation’ (co-goureey ~ .~ .7 % v T
quleges 1.--'5' :j

Faculty Association of California Community

“fi(éd4ébﬁ£dé)?"”’”f?'j;“f‘ﬁﬁ""'”""_f”‘“"“’}“ _
Johan Klehs, Member, State Board of Equalization
California Federation of Teachers '

. California Independent Public Employees Legislative Council

- California School Employees Association : R

OPPOSITION _ : (Verified 8/28/01)

Community College League of California
State Department of Finance

ARGUMENTS IN SUPPORT _ : . According to the author's office:

"Under current law, community college employees are
protected from retaliation for disclosing improper
governmental activity as long as the employee discloses the
improper governmental activity to an official agent.
However, an official agent is defined as a community
college administrator, member of the governing board of a
community college district or the Chancellor of the
California Community Colleges."

ARGUMENTS IN OPPOSITION : According to the Community
College League of California:

"The League is opposed to altering the responsibility for
‘the investigation and complaints from local law enforcement
agencies and employers to the State Personnel Board. The

League is opposed to establishing matters of local

AB 647
Page
4

community college employees under the auspice of the SPB,
and must raise serious governance issues with this
_proposal. Furthermorg, the bill singles out community
college employees for this application, and disregards the
original law, which dealt with public school and community
college employees. If changes to the investigation process
are necessary, then the application should be imposed on
both school employees and community colleges to fulfill the
* original intent of AB 2472 (Chapter 531, Statutes of 2000) ®
to ensure consistency of practice for employees of local

hittp://orvw leginfo.ca;gov/pub/01-02/bill/asm/ab Too1-0650/ab_647_cfa_20010828_142... 6/11/2007
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education agencies."

ASSEMBLY FLOOR

AYES: Aanestad, Alqulst, Aroner, Ashburn, Bates, Bogh,

. Briggs, Calderon, Bill Campbell, John Campbell, - N .
'Canciamllla, Cardena$, Cardoza, Cedillo, Chan, Chavez, .. . .- =
‘Chu;, Cohn, Corbett, Correa; Cox, Daucher; Diaz, C e

j,ZDickerson, Dutra, Flrebaugh Florez, Frommer, Goldbergg;_.;,;,*-a'-'
_ ..Harman, Havice,: Holllngsworth, Horton, Jackson, KeeleyhTf
" . .Kehoe, Kelley, Koretz, La Suer, Leach, Leonard,.Leslie,,

. Liu, Longville, Lowenthal, Maddox, Maldonado, Matthews,

. Migden, Mountjoy, Nakano, Nation, Negrete McLeod,

Oropeza, Robert Pacheco, Rod Pacheco, Pavley, Pescetti,
Reyes, Richman, Runner, Salinas, Shelley, Simltian, )
Steinberg, Strickland, Strom-Martin, Thomson, Vargas,
Washington, Wayne, Wesson, nggins, Wright, Wyland,
Wyman, Hertzberg

TSM:cm 8/28/01°  Senate Floor Anal?ses

SUPPORT/OPPOSITION: SEE ABOVE

*kk END kkkk
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Original List Date:

Last Updated:

List Print Date:
- Claim- Number:

Issue:

6/18/2003 .
4/26/2007
07/19/2007

- 02-TC-24 _
Reportmg Improper Governmental Actmtles -

TO ALL PARTIES AND INTERESTED PARTIES

Each commission mailing list is continuously updated as requests are recewed to lnclude or remove any party or person
A current mailing list is provided with commission correspondence, and a copy of the current mailing
list is available upon request at any time. Except as provided otherwise by commission rule, when a party or interested .
party files any written material with the commission concerning a claim, it shall simultaneously serve a copy of the written
material on the parties and interested parties to the claim identified on the mailing list provided by the commission. (Cal.

on the mailing list.

Code Regs., tit. 2, § 1181.2))

Mailing_lnfprmation: Draft Staff Analysis -

Mailing List

Mr. Jim Spano. ,

State Controller's Office (B-08) Tel:
Division of Audits

300 Capitol Mall, Suite 518 Fax:

Sacramento, CA 95814

(916) 323-5848

(916) 327-0832

Ms. Diana Halpenny

~ San Juan Un‘iﬂ'ed School District _ Tel:
3738 Walnut Avenue
P.O. Box 477 - Fax:

Carmichael, CA 95609-0477

(916)'971-7270

(916) 971-7687

Mr. Raobert Miyashiro

(916) 446-7517

(916) 4462011 ™

Education Mandated Cost Network ’ el
1121 L Street, Suite 1060

Sacramento, CA' 95814 Fax:
Ms. Harmeet Barkschat

Mandate Resource Senices Tel:
5325 Elkhorn Blwd. #307

Sacramento, CA 95842 Fax:

(916) 727-1350

(916) 727-1734

Ms. Sandy Reynolds _ ,
~ Reynolds Consultmg Group, lnc ) o Tel:
P.O. Box 894059

(951) 3033034

Temecula, CA 92589 Fax:  (951) 303-6607
Mr. Arthur Palkowitz ) . _ .
San Diego Unified School District ' C Tel: (619) 725-7785
Office. of Resource Development

4100 Normal Street, Room 3209 Fax:

San Diego, CA 92103-8363

Page: 1

(619) 725-7564




Mr. Stewe Smith_
Steve Smith Enterprises, Inc.

Page: 2

Tel: (916) 216-4435
3323 Watt Avenue #291 . -
Sacramento, CA 95821 ~Fax:.  (916) 972-0873
- Mr, Stewe Shields _ S Co
Shields Consultlng Group, Inc T Tel . (916) 454_7310 i
1536 36th Street o e LT
- Sacramento, CA 95816 -° - -Fax: .- .(916) 454-7312 -
Ms. Beth Huntér o _
Centration, Inc.  Tel:  (866) 4812621
8570 Utica Avenue, Stiite 100 . : C
Rancho Cucamonga, CA 91,7_30_ Fax:  (866)481-2682 . -°
Ms. Carol B‘.'i'ngham
California Department of Education (E- 08) Tel: (916) 3244728
Fiscal Policy Division '
1430 N Street, Suite 5602 Fax:  (916) 319-0116
Sacramento, CA 95814 :
~~Wir. Fredenck E. .Harris .
Callifornia Communlty Colleges Tel: (916) 322-4005
Chancellor's Office - (G-01) '
1102 Q Street, Suite 300 Fax;  (9186) 323-8245
Sacramento, CA 95814-6549
Mr. Thomas J. Donner , Claimant
Santa Monica Community College Dlstnct Tel: (31 0) 434 _4201
. 1900 Pico Blwd, ) :
Santa Monica, CA 90405- 1628 Fax: (310) 434 8200
M. David E. Sorbner
Scribner Consulting Group, Inc. Tel: (916) 922-2636
3840 Rosin Court, Suite 190 ’ S
Sacramento, CA 95834 Fax:  (916) 822-2719
- Mr. Joe Rombold - :, ,
School Innovations & Advocacy Tel: (916) 669-5116
11130 Sun Center Drive, Suite 100 '
Rancho Cordova, CA 95670 Fax:  (888) 487-6441
Mr. David Cichella
California School Management Group Tel: (209) 834-0556
1111 E Street- .- ’
- Tracy; CA 95376 Fax:  (209) 834-0087




Ms. Ginny Brummels
State Controller's Office (B-08)
- Division of Accounting & Reporting o
3301 C Street, Suite 500 S Fax. (916) 323-6527-
Sacramento, CA 95816 ’ : ) :

Tel:  (916)'324-0256 -

Ms. Jeannie Oropeza

- Department of Finance (A-15) =~ - .l . el (916) 4450328

Education Systems Unit. -~

S 915L Street, 7thFloor- .+ .. . T Fax l.r._(é'ié)lsz_sfés-éb R

- -Sacramento, CA 95814 - ...

Ms. Susan Geanacou -

Department of Finance (A-15) - - Talt (916) 445_3274 .
915 L Street, Suite 1190 ' S
Sacramento, CA 95814 Fax:  (916) 324-4888

Mr. J. Bradley Burgesé

~ Public Resource Management Group | Tél: (916) 677-4233
1380 Lead Hill Boulevard, Suite #106

Rosenille, CA 95661 Fax:. (916)677-2283

Mr. Floyd Shimomura

State Personnel Board (E-09) : : Tel:

801 Capitol Mall, Room 150 )

Sacramento, CA 95814 _ : Fax:  (916) 653-1028

Mt. Keith B. Petersen - Claimant Representative
SixTen & Associates Tel: (916) 565-8104
3841 North Freeway Blwd., Suite 170

Sacramento, CA 95834 Fax:  (916) 564-6103
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