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Student Records 
02-TC-34 

Riverside Unified School District and Palomar Community College District, Co-Claimants 

EXECUTIVE SUMMARY 

Background 

This test claim addresses access to and privacy of the records of pupils in kindergarten through 
12th grade (K-12) school districts and students in community colleges. 

Test Claim Statl/fes 

The test claim statutes are all part of two larger statutory schemes governing K-12 school district 
and community college district management of pupil and student records. The test claim statutes 
address various areas of pupil and student record management including the establishment, 
maintenance, and destruction of records; charges for copies of transcripts; regulations regarding 
evaluation of achievement; transfer of pupil and student records; transfer of pupil records for 
foster children; release of information to peace officers; furnishing of pupil and student 
information in compliance with a court order or subpoena; and notice to others concerning a 
student's disciplinary records. 

Education Code sections 49060 and 76200 provide that the legislative intent of the two statutory 
schemes is to resolve potential conflicts between California law regarding pupil/student records 
and the federal Family Educational Rights and Privacy Act of 1974 (FERPA) (20 U.S.C. 
§ l 232g) in order to ensure the continued receipt of federal funds by K-12 school districts and 
community colleges, and to revise generally and update the law relating to pupil and student 
records. 1 In this context the Legislature has added and amended various code sections within the 
statutory schemes governing management of pupil and student records. As a result, although 

• 
1 

See Education Code sections 49060 and 76200 for legislative intent. 
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fERPA and other federal laws parallel California lmvs regarding certain aspects of pupil and 
student record management, California law goes beyond federal law in other aspects. 

The claimants assert that the test claim statutes impose state-mandated activities that constitute 
new programs or higher levels of service within the meaning of article XIII B, section 6 of the 
California Constitution, and seek reimbursenient of the direct and indirect costs of labor , 
materials and supplies, data processing services and software, contracted services and 
consultants, equipment and capital assets, staff and student training and travel to implement the 
test claim statutes. 

The California Community Colleges Chancellor's Office argues that the test claim, as applicable 
to community colleges, should be denied in its entirety because the test claim statutes: (I) 
constitute a federal mandate; (2) do not require any activities either pursuant to their plain 
language or because the activity is the result of an underlying discretionary activity; and (3) do 
not constitute new programs or higher levels of services as the activities were required by prior 
state and/or federal law. 

Conclusion 

Staff concludes that Education Code sections 49069.3, 49069.5, and 49076.5 constitute 
reimbursable state-mandated programs on kindergarten through 1 ih grade school districts within 
the meaning of article XIII B, section 6 of the California Constitution, and Government Code 
section 17514, for the following specific new activities: 

1. Provide access to records of grades and transcripts, and any individualized education 
plans of a current or former pupil under the jurisdiction of a foster family agency to the 
foster family agency. (Ed. Code,§ 49069.3 ) 

2. Cooperate with the county social service or probation department to ensure that a pupil's 
education record is transferred to the receiving local education agency in a timely maimer 
after the K-12 school district has been informed of the pupil's next educational placement 
and upon the request of a county social service or probation department, a regional center 
for the developmentally disabled, or other placing agency. (Eel. Code, § 49069.5, 
subd. (b) (Stats. 1998, ch. 311.) (Period of reimbursement July 1, 2001-Dec. 31, 2003).) 

3. Cooperate with the county social service or probation depm1ment to ensure that 
educational background information for a pupil's health and educational record is 
transferred to the receiving local educational agency in a timely manner after the K-12 
school district has been informed of the pupil's next educational placement. 

Educational background information transferred pursuant to Education Code 
section 49069.5, subdivision (c), includes but is not limited to: (1) a health and education 
summary as described in Welfare and lnstitutions Code section 16010 (Stats. 2001, 
ch. 353); (2) the location of the pupil's records; (3) the last school and teacher of the 
pupil; (4) the pupil's current grade level; and (5) any information deemed necessary to 
enable enrollment at the receiving school, to the extent allowable under state and federal 
law. (Ed. Code, § 49069.5, subds. (c) and (d) (Stats. 1998., ch. 311.) (Period of 
reimbursement .July 1, 2001-Dec. 31, 2003).) 

4. Transfer the educational and health record of a pupil in foster care to the pupil's new 
local educational agency within five working days of receipt of information regarding the • 
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new educational placement of the pupil. (Ed. Code, § 49069.5, subd. (e) (Stats. 1998, 
ch.311).) 

5. Release any information it has specific to a particular pupil's identity and location that 
relates to the transfer of that pupil's records to another school district within this state or 
any other state or to a private school in this state to a designated peace officer, upon his 
or her request, when a proper police purpose exists for the use of that information. (Ed. 
Code, § 49076.5, subd. (a).) 

Staff further concludes that Education Code 76234 conslitull'.s a reimbursable slate-mandated 
program on community college districts within the meaning of article Xlll B, section 6 of the 
California Constitution, and Government Code section l 7514, for the following specific new 
activity: 

Inform the alleged victim of sexual assault or physical abuse (as defined by Eel. 
Code, § 76234), within three days of the results of any disciplinary action by the 
community college and the results of any appeal, whenever there is included in 
any student record information concerning any disciplinary action taken by a 
community college concerning the alleged sexual assault or physical abuse. (Ed. 
Code, § 76234.) 

Jn addition, staff concludes the fee authority to charge a fee thai does not exceed the actual cost 
of furnishing copies of any pupil/student records, set forth in Education Code sections 49065 and 
76223, is applicable lo the slate-mandated programs described above. This fee authority does 
not extend to furnishing the first two transcripts of former pupils' records/students' records, or 
the first two verifications of various records of former pupils/students, or the search for or 
retrieval of any pupil/student record. Therefore, any revenue resulting from the fee authority set 
forth in Education Code sections 49065 and 76223 is offsetting revenue and shall be deducted 
from the costs claimed for furnishing pupil/student records. 

Any other test claim statutes and allegations not specifically approved above, do not impose a 
reimbursable state-mandated program subject to article XIII B, section 6 of the California 
Constitution. 

Recommendation 

Staff recommends the Commission adopt this staff analysis and partially approve this test claim. 

.., 
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STAFF ANALYSIS 

Claimants 

Riverside Unified School District and the Palomar Community Col.lege District 

Chronology 

06123103 

07/08/03 

08/14/03 

08/18/03 

08/21/03 

08/28/03 

09/15/03 

10/10/03 

I Oil 0/03 

10/17/03 

10/31/03 

11/07/03 

02/06/04 

02/09/04 

02/l 8/04 

02118/04 

03/16/04 

04/28/04. 

01129109 

The claimants, Riverside Unified School District and the Palomar 
Community College District, file test claim with the Commission on State 
Mandates ("Commission") 

Commission staff issues completeness letter and requests comments 

The Department of Finance (Finance) requests an extension of time for 
comments to September 8, 2003 

Commission staff grants extension of time for comments to 
September 8, 2003 

The California Community Colleges, Chancellor's Office (Chancellor's 
Office) requests an extension of time for comments, to October 11, 2003 

Commission staff grants extension of time for comments to 
October 11, 2003 

Finance files comments on the test claim 

The claimants file response to the comments by Finance 

The Chancellor's Office requests an extension oftime for comments to 
December 15, 2003 

Commission staff grants extension of time for comments to 
December 15, 2003 

Finance requests an extension of time for comments on group of test 
claims including 02-TC-34 to February 2004 

Commission staff grants extension of time for comments on group of test 
claims to February 7, 2004 

The Chancellor's Office requests an extension of time for comments to 
March 9, 2004 

Commission staff grants extension of time for comments to March 9, 2004 

Finance requests an extension of time for comments on group of test 
claims including 02-TC-34 to August 9, 2004 

Commission staff grants extension of time for comments to May 18, 2004 

The Chancellor's Office files comments on the test claim 

The claimants file response to the comments by the Chancellor's Office 

Commission staff issues draft staff analysis 
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02/11 /09 

02/13/09 

04/13/09 

05113/09 

Background 

Finance requests an extension of time for comments on the draft staff 
analysis and postponement of hearing date to May 29, 2009 

Commission staff grants extension of time to file comments and request 
for postponement of hearing to May 29, 2009 

Co-claimant, Riverside Unified School District files comments on the 
draft staff analysis 

Commission staff issues final staff analysis 

This test claim addresses the access to and privacy of the records of pupils in kindergarten 
through 1 i 11 grade (K-12) school districts and students in community colleges. 

Tes/ Claim S1atwes: 

The test claim statutes, Education Code sections 49062, 49065, 49067, 49068, 49069.3, 49069.5, 
49076.5, 49077, 49078, 76220, 76223, 76225, 76234, 76244, 76245, and 76246 are all part of 
two larger statutory schemes (Education Code sections 49060 - 49085, and 76200 - 76246) 
governing K-12 school district and community college district management of pupil and student 
records. The test claim statutes address various areas of pupil and student record management 
for K-12 school districts (Eel. Code,§§ 49062, 49065, 49067, 49068, 49069.3, 49069.5, 49076.5, 
49077, and 49078) and community college districts (76220, 76223, 76225, 76234, 76244, 76245, 
and 76246) including the establishment, maintenance, and destruction of records; charges for 
copies of transcripts; regulations regarding evaluation of achievement; transfer of pupil and 
student records; transfer of pupil records for foster children; release of information to peace 
officers; furnishing of pupil and student information in compliance with a court order or 
subpoena; and notice to others concerning a student's disciplinary records. 

Education Code sections 49060 and 76200 provide that the legislative intent of the two statutory 
schemes is to resolve potential conflicts between California law regarding pupil/student records 
and the federal Family EdL1cational Rights and Privacy Act of 1974 (FERPA) (20 U.S.C. 
§ l 232g) in order to ensure the continued receipt of federal funds by K-12 school districts and 
community colleges, and to revise generally and update the law relating to pupil and student 
records. 2 In this context t11e Legislature has added and amended various code sections within the 
statutory schemes governing K-12 school district and community college district management of 
pupil and student records. As a result, although FERPA and other federal laws parallel 
California laws regarding certain aspects of pupil and student record management, California law 
goes beyond federal law in other aspects. 

Federal Law: 

Tlte Jeanne Clei:J! Disclosure of Campus Securi(I' Policy and Campus Crime Statistics Act 
(Clery A ct): 

As further discussed below, the Chancellor's Office asserts that the some of the activities 
required by the test claim statutes arc federally mandated by the Jeanne Clery Disclosure of 
Campus Security Policy and Campus Crime Statistics Act (Clery Act) (20 U.S.C. § 1092 (f), 

2 See Education Code sections 49060 and 76200 for legislative intent. 
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34 C.F.R. § 668. l et seq., as amended by Pub.L. No. I 05-244). The Clery Act addresses the 
dissemination of crime statistics and the notification of victim rights to the campus community. 
The Clery Act, originally enacted as the Crime Awareness and Campus Security Act of 1990,3 

conditions participation in any student financial assistance program authorized by Title IV of the 
Higher Education Act of 1965 (HEA) and/or any program under part C of subchapter I of 
chapter 34 of Title 42 (Federal Work Study programs (42 U.S.C. § 2751 et seq.) on compliance 
with the provisions of the Clery Act. 

The Clery Act was enacted amid concerns that the proliferation of campus crime created a 
growing threat to students, faculty, and school employees.4 Congress recognized that 
contemporary campus communities had become increasingly dangerous places and noted that in 
roughly eighty percent of campus crimes the perpetrator and the victim were both students. 5 

These factors led Congress to find, among other things that, "students and employees of 
institutions of higher education should be aware of the incidence of crime on campus and 
policies and procedures to prevent crime or report occurrences of crime."6 In addition, Congress 
established the requirement that all participating institutions "make timely reports to the campus 
community on crimes considered to be a threat to other students and employees ... that are 
reported to campus security or local lavv police agencies."7 The reports are to be provided to 
students and employees in a manner that is timely and that will aid in the prevention of similar 
occurrences. 

In 1992, Congress sought to provide victims of sexual assault on campus certain basic rights. 
Congress added to the Clery Act the requirement that participating institutions develop and 
distribute a policy statement concerning their campus sexual assault programs targeting the 
prevention of sex offenses. The policy must address the procedures to be followed if a sex & 
offense occurs. In addition, the policy must contain a statement that the alleged victim of sexual V' 
assault must be notified of any disciplinary action taken against the alleged assailant. 

Tile .Family Ed11catio11al Rig/its and Privacy Act of 1974 (FER PA): 

In I 974, Congress enacted the Family Educational Rights and Privacy Act of 1974 (FERPA) 
(20 U .S.C. § 1232g, 34 C.F.R. § 99.1 et seq.). FERPA was enacted to protect parents and 
students' right to access the student's recorclsR and "to protect [parents' and students'] rights to 
privacy by Umiting the transferability of their records without their consent."9 FERPA 

3 Title I! of the Student Right to Know and Campus Security 1\ct (Pub.L. No. l 01-542 
(Nov. 8, 1990) 104 Stat. 2381) amending 20 U.S.C. sections 1092, 1094, and 1232g. 

4 Havlik v. Johnson & Wales University (I 51 Cir. 2007) 509 F.3d 25, 30, citing to I-LR.Rep. 
No. 101-518, p. 7 (1990) and Pub.L. No. 101-542, section 202, 104 Stat. 2381. 

5 ibid. 
6 Section 202 of Pub.L. 101-542. 

7 Title 20 United States Code section I 092 (f)(3). 

8 Title 20 United States Code section l 232g (a)(l )(A). See 20 United States Code 
section I 232g (cl) for applicability of FERP A's provisions to students that have attained eighteen 
years of age or that are attending institutions of postsecondary education. 

9 United States v. Miami University (6'11 Cir. 2002) 294 F.3d 797, 806. 
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conditions federal funds to an educational agency or institution on the agency or institution's 
compliance with the provisions of FER.PA and its implementing regulations. 10 

FEJUJ A's provisions generally prohibit the release of a student's educational records without 
adherence to specified procedural safeguards for the privacy rights of parents and students. 
These procedural safeguards include the provision of notice to parents or students regarding the 
release of specified information, and the need for consent in order to release specified 
information or records. FER.PA 's provisions also provide exceptions in which educational 
institutions or agencies may release a student's educational record without the consent of a 
parent or student. However, some of these exceptions set forth additional safeguards for the 
privacy rights of parents and students. 

Claimants' Position 

The claimants, Riverside Unified School District and the Palomar Community College District, 
contend that the test claim statutes constitute reimbursable state-mandated programs within the 
meaning of article XIIl B, section 6 of the California Constitution. 

The claimants assert that prior to January I, 1975, there were no statutes, code sections or 
regulations which required school districts to search and retrieve, furnish or forward student 
records.

11 
In addition, the claimants argue that meeting the new requirements of the test claim 

statutes require increased costs for K-12 school districts and community college districts to 
implement the following activities: 

I. SCHOOL DISTRICTS 

A) To establish and implement policies and procedures, and periodically update 
those policies ·and procedures as required for the searching, retrieving and 
furnishing of student records pursuant to Chapter 6.5 of Part 27, Division 4, 
Title I of the Education Code. 

B) Pursuant to Education Code Section 49062, establishing, maintaining and 
destroying pupil records, including health records, according to regulations 
adopted by the State Board of Education. 

C) Pursuant to Education Code Section 49065, the furnishing of (1) up to two 
transcripts of former pupils' records or (2) up to two verifications of various 
records of former pupils, and (3) for searching and retrieving pupil records when 
transcripts or verifications are requested. 

D) Pursuant to Education Code Section 49067, subdivision (a), conferencing with, 
or providing a written report to, the parent of each pupil whenever it becomes 
evident to the teacher that the pupil is in danger of failing a course. Pursuant to 
subdivision (b), adopting and implementing regulations, when assigning a failing 
grade based upon excess absences, which include, but not be limited to, the 
following: 

10 
Title 20 United States Code section l 232g; 34 Code of Federal Regulations part 99. I 

(Nov. 15, 2007). 
11 Exhibit A, Test claim 02-TC-34, p. 2. 
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(1) A reasonable opportunity for the pupil or the pupil's parent or guardian to 
explain the absences. 

(2) A method for identification in the pupil's record of the failing grades 
assigned to the pupil on the basis of excessive unexcused absences. 

E) Pursuant to Education Code Section 49068, whenever a pupil transfers from 
one school district to another or to a private school, or transfers from a private 
school to a school district within the state, transferring the pupil's permanent 
record or a copy thereof upon receipt of a request from the district or private 
school where the pupil intends to enroll. For any school district requesting such a 
transfer of a record, notifying the parent of his or her right to receive a copy of the 
record and a right to a hearing to challenge the content of the record. 

F) Pursuant to Education Code Section 44069.3, allowing access to records of 
grades and transcripts, and any individualized education plans (JEP) that may 
have been developed pursuant to Chapter 4 (commencing with Section 56300) of 
Part 30 maintained by school districts of those pupils to Foster family agencies 
with jurisdiction over currently enrolled or former pupils. 

G) Pursuant to Education Code Section 49069.5, subdivision (b), cooperating 
with the county social service or probation department, a regional center for the 
developmentally disabled, or other placing agency to ensure that the education 
record of a pupil in foster care is transferred to the receiving local education 
agency in an expedited manner upon the request of those agencies. Pursuant to 
subdivision (d), the information provided shall include, but not be limited lo, the 
following: (l) The location of the pupil's records, (2) the last school and teacher 
of the pupil, (3) the pupil's current grade level, and ( 4) any information deemed 
necessary to enable enrollment at the receiving school, to the extent allowable 
under state and federal taw. 

1-1) Pursuant to Education Code Section 49076.5, releasing information specific to 
a particular pupil's identity and location that relates to the transfer of that pupil's 
records to a designated peace officer, upon his or her request, when a proper 
police purpose exists for the use of that information. In order to protect the 
privacy interests of the pupil, a request to a school district for pupil record 
information pursuant to this section shall meet the following requirements: 

(I) For the purposes of this section "proper police purpose" means that 
probable cause exists that the pupil has been kidnapped and that his or her 
abductor may have enrolled the pupil in a school and that the agency has 
begun an active investigation. 

(2) Only designated peace officers and federal criminal investigators and 
federal law enforcement officers, as defined in Section 830. I of the Penal 
Code whose names have been submitted to the school district in writing by a 
law e;1forcemenl agency, may request and receive the information specified in 
subdivision (a). Each law enforcement agency shall ensure that each school 
district has at all limes a current list of the names of designated peace officers 
authorized to request pupil record information. 
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!) PLtrsuant to Education Code Section 49077, making a reasonable effort to 
notify the parent or legal guardian and the pLtpil in advance of compliance with a 
lawfully issued subpoena and, in the case of compliance with a court order, if 
lawfully possible within the requirements of the order. 

J) Pursuant to Education Code Section 49078, upon service of a lawfully issued 
subpoena or a court order solely for the purpose of producing records of a pupil, 
either personally appearing as a witness in the proceeding or, in lieu of a personal 
appearance, submitting to the court, or other agency, or person designated in the 
subpoena, at the time and place required by the subpoena or court order, a copy of 
that record, accompanied by an affidavit certifying that the copy is a true copy of 
the original record on file in the school or school office. 

II. COMMUNITY COLLEGES 

K) To establish and implement policies and procedures, and periodically update 
those policies and procedures, for the searching, retrieving and furnishing student 
records pursuant to Chapter 1.5 of Part 47, Division 7 of Title 3 of the Education 
Code. 

L) Pursuant to Education Code Section 76220, establishing, maintaining, and 
destroying student records according to regulations adopted by the Board of 
Governors of the California Community Colleges. 

M) Pursuunt to Education Code Section 76223, providing, free of charge, (I) up 
to two transcripts of students' records or (2) up to two verifications of various 
records of students; and for searching or retrieving any student records when 
transcripts or verifications are required. 

N) Pursuant to Education Code Section 76225, whenever a student transfers from 
one community college to another, or to a public or private institution of 
postsecondary education within the state, transferring appropriate records or 
copies and notifying the student of his or her right to receive a copy of the record 
and his or her right to a hearing to challenge the content of the record. 

0) Pursuant to Education Code Section 76234, whenever there is included in any 
student record information concerning any disciplinary action taken by a 
community college in connection with any alleged sexual assault or physical 
abuse, or any conduct that threatens the health and safety of the alleged victim, 
informing the alleged victim of the results of any disciplinary action by the 
community college and the results of any appeal. 

P) Pursuant to Education Code Section 76244, making a reasonable effort to 
notify a student in advance of compliance with a lawfully issued subpoena and, in 
the case of compliance with a court order, if lawfully possible within the 
requirements of the order. 

Q) Pursuant to Education Code Section 76245, upon service of a lawfully issued 
subpoena or a court order solely to produce a school record regarding any student, 
either personally appearing as a witness in the proceeding or, in lieu of a personal 
appearance, submitting to the court, or other agency, or person designated in the 
subpoena, at the time and place required by the subpoena or court order, a copy of 
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that record, accompanied by an affidavit certifying that the copy is a true copy of 
the original record on file in the community college or community college office. e 
R) Pursuant to Education Code Section 76246, complying with appropriate rules 
and regulations adopted by the Board of Governors of the California Community 
Colleges to insure the orderly implementation of this chapter. 12 

The claimants filed comments, dated October I 0, 2003, and April 23, 2004, in rebuttal to 
Finance's and the Chancellor's Office comments set fo1ih immediately below. Co-claimant, 
Riverside Unified School District, filed comments dated April 13, 2009, in response to the draft 
staff analysis. The claimants' arguments in response to comments by Finance and the 
Chancellor's Office and to the draft staff analysis will be addressed as necessary in the 
discussion below. 

Department of Finance's Position (Finance) 

Jn comments submitted on September 15, 2003, Finance asserts that several of the activities for 
which state reimbursement is sought by the claimants were already required by the state and/or 
federal law in 1974 or before. This is contrary to the claimants' assertion that "prior to 1975, 
there were no statutes, code sections or regulations which required school districts to search and 
retrieve, furnish or forward student records." 13 Finance contends that the claimants did not 
include "a written na!l"ative that includes a detailed description of the activities required under 
prior law or executive order," as required by Title 2, Code of Regulations, Section I I 83, 
subdivision (d)(3)(A). Thus, Finance questions the completeness of the test claim and requested 
that the Commission direct the claimants to accurately provide the information required by the 

1 . 14 
regu a!lons. 

California Community Collcges-Chanccllor's Office Position (Chancellor's Office) 

The Chancellor's Office, regarding the portion of the test claim applicable to community 
colleges (Ed. Code, §§ 76220, 76223, 76225, 76234, 76244, 76245, and 76246), asserts that the 
entire test claim should be denied. The Chancellor's Office argues that a substantial part of the 
test claim should be denied, as most of the provisions of the test claim statutes were enacted by 
Senate Bill No. (SB) 182, an act designed to bring California law into conformity with FERPA. 
The Chancellor's Office also argues that specific test claim statutes: ( l) do not require any 
activities either pursuant to their plain language or because the activity is the result of an 
underlying discretionary activity; and (2) do not constitute new programs or higher levels of 
service as the activities were required by prior state and/or federal law. 

The Chancellor's Office comments will be addressed as necessary in the discussion below. 

12 Exhibit A, Test claim 02-TC-34, p. 27-32. 
13 Exhibit C, Finance Comments on 02-TC-34, dated September 15, 2003, p. I, referencing test 
claim 02-TC-34, page 2. 

14 Test claim 02-TC-34 was deemed complete on July 8, 2003, and all claimants and interested 
parties were noticed. Issues of law raised by claimants and interested parties will be considered 

in the analysis, as necessary. 
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Discussion 

The courts have found thal article XIII B, section 6 of the California Constitution
15 

reco'finizes 
the state constitutional restrictions on the powers of local government to tax and spend. 1 "It's 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles Xlll A and XIII B 
impose." 17 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or requires a local agency or school district to engage in an activity or task. 18 

The required activity or task must be new, constituting a "new program", or it must create a 
"higher level of service" over the previously required level of service under existing programs. 19 

The courts have defined a "program" that is subject to article XIII B, section 6 of the California 
Constitution ("hereinafter "article Xlll B, section 6"), as one that carries out the governmental 
function of providing public services, or a law that imposes unique requirements on local 
agencies or school districts to im~lement a state policy, but does not apply generally to all 
residents and entities in the state. 0 To determine if the program is new or imposes a higher level 
of service, the test claim legislation must be compared with the legal requirements in effect 
immediately before the enactment of the lest clai1i1 legislation.21 A "higher level of service" 
occurs when the new "requirements were intended to provide an enhanced service to the 
public"22. Finally, the newly required activity or higher !eve.I of service must impose costs on 

15 Article XIII B, section 6, subdivision (a), (as amended by Proposition IA in November 2004) 
provides: "Whenever the Legislature or any state agency mandates a new program or higher 
level of service on any local government, the State shall provide a subvention of funds to 
reimburse that local government for the costs of the program or increased level of service, except 
that the Legislature may, but need not, provide a subvention of funds for the following mandates: 
( 1) Legislative mandates requested by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates enacted prior to 
January 1, 1975, or executive orders or regulations initially implementing legislation enacted 
prior to January 1, 1975." 
16 Depart men/ o.f Finance v. Commission on State Manda/es (Kern High School Dist.) (2003) 30 
Cal.4th 727, 735. 
17 County o.f San Diego v. Slate of California (1997) 15 Cal.4th 68, 81. 
18 Long Beach Un(fied School Dist. v. Stale of California (1990) 225 Cal.App.3d 155, 174. 
19 Son Diego Unified School Dist. v. Commission on State Manda/es (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig ( 1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
20 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County oflos Angeles v. Stale of California (1987) 43 Cal.3d 46, 56 (Los Angeles I); Lucia Mar, 
supra, 44 Cal.3d 830, 835). 
21 San Diego Unified Schou! Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
22 Son Diego Unified School Dis/., supra, 33 Cal.4th 859, 878. 
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local agencies as a result of local agencies' performance of the new activities or higher level of 
service that were mandated by the state statute or executive order. 23 e 
The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
stale-mandated programs within the meaning of article XIII B, section 6. 24 In making its 
decisions, the Commission must strictly construe article Xfll B, section 6 and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities. "25 

Issue l: Arc the test claim statutes subject to article XIH B, section 6 of the California 
Constitution? 

In its March 16, 2004 comments to the test claim, the Chancellor's Office asserts that much of 
the test claim should be denied as federally-mandated. The Chancellor's Office argues that 
many of the test claim statutes are necessary to implement the Clery Act and FERPA, and thus, 
do not constitute state-mandated activities. In addition to the federal mandate issue raised by the 
Chancellor's Office, some of the activities required by the lest claim statutes raise court mandate 
issues, and therefore, may not be subject to article XIII B, section 6 of the California 
Constitution. 

Article Xlll B places spending limits on both the state and local governments, however, costs 
mandated by courts or· federal law are expressly excluded from these spending limits. 
Article XIJI B, section 9, subdivision (b), of the California Constitution excludes from either the 
state or local spending limit any "[a]ppropriations required to complying with mandates of the 
courts or the federal government which, without discretion, require an expenditure for additional 
services or which unavoidably make the providing of existing services more costly." 

Regarding federal mandates, Government Code section 17556, subdivision (c), provides that the 
Commission shall not find costs mandated by the state if the test claim statute imposes a 
requirement that is mandated by a federal law or regulation and results in costs mandated by the 
federal government, unless the statute or executive order mandates costs that exceed the mandate 
in that federal law or regulation. In addition, when analyzing federal law in the context of a test 
claim under article Xlll B, section 6, the court in Hayes v. Commission on Slate Mandates held 
that "[w]hen the federal government imposes costs on local agencies those costs are not 
mandated by the state and thus would not require a state subvention. Instead, such costs are 
exei11pt from local agencies' taxing and spending limitations" under article Xlll B.26 

23 Counly r~(F'resno v. Stale ofCali(omia (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Co1111nissio11 on Slate Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 

24 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 

17551, 17552. 
25 Cmmly of Sononw, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. Slate of 

California ( 1996) 45 Cal.App.4th 1802, 1817. 

26 Hayes v. Commission on Slate Manda/es ( 1992) 11 Cal.App.4
1
h 1564, 1593 citing Cily of 

Sacramento v. Swle of California (1990) 50 Cal.3d 5 I, 76; see also, Government Code 

section 17513. 
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However, when federal law imposes a mandate on the state, and the state "freely [chooses] to 

impose the costs upon the local agency as a means of implementing a federal program, then the 
costs are the result of a reimbursable slate mandate regardless whether the costs were imposed 
upon the state by the federal government. "27 

As will be further discussed below, the federal mandate issues and court mandate issues arise in 
regard to Education Code sections 49068, 49077, 76225, 76244, and 76234. Education Code 
sections 49068 and 76225 address the transfer of a pupil's permanent record and a student's 
appropriate records between schools and institutions of higher education and the rights of 
parents/student when a transfer occurs. Education Code sections 49077 and 76244 address the 
provision of pupil/student information in compliance with a court order or subpoena and the 
rights of parents/student prior to a districts compliance with the court order or subpoena. 
Education Code section 76234 addresses the notification of an alleged victim of sexual assault or 
physical abuse of any disciplinary action by the community college taken against any student for 
the alleged sexual assault or physical abuse and the results of any appeal. 

The remaining test claim statutes address other areas of pupil and student record management 
including the establishment, maintenance, and destruction of records; charges for copies of 
transcripts; and regulations regarding evaluation of achievement. These test claim statutes 
address issues that exceed the scope of federal law or any court mandate, and therefore, are 
subject to article XIII B, section 6 of the California Constitution. 

The following discussion will first analyze whether the provisions of the Clery Act and/or 
FERPA constitute federal mandates on K-12 school districts and community colleges. Then the 
discussion will analyze whether the activities required by Education Code sections 49068, 
49077, 76225, and 76244 are federally-mandated. Finally, the discussion will analyze whether 
the provisions of Education Code sections 49077 and 76244 constitute a court mandate. 

A. Do the provisious of the Clerv Act and FER PA co11stit11te federal numdales <Ill K-12 school 
districts 1111d/or co1111111111if!' college di,~lricls? 

The Clery Act: 

The Chancellor's Office argues that any requirement of Education Code section 76234 is 
federally mandated under the Clery Act. Education Code section 76234 provides: 

Whenever there is included in any student record information concerning any 
disciplinary action taken by a community college in connection with any alleged 
sexual assault or physical abuse, including rape, forced sodomy, forced oral 
copulation, rape by a foreign object, sexual battery, or threat of sexual assault, or 
any conduct that threatens the health and safety of the alleged victim, the alleged 
victim of that sexual assault or physical abuse shall be informed within three days 
of the results of any disciplinary action by the community college and the results 
of any appeal. rio ... [ill 

The Clery Act was originally enacted as the "Crime Awareness and Campus Security Act of 
1990" addressing the disclosure of campus security policies and campus crime statistics for 

27 Hayes, supra, 11 Cal.App.4'h at p. 1594. 

13 Test Claim 02-TC-34, Student Records 
Final Staff Analysis 



postsecondary educational institutions.28 The Crime Awareness and Campus Security Act of 
1990 was enacted amid concerns that the proliferation of campus crime created a growing threat 
to students, faculty, and school employees.29 Congress recognized that contemporary campus 
communities had become increasingly dangerous places and noted that in roughly eighty percent 
of campus crimes the perpetrator and the victim were both students. 30 These factors led 
Congress to find, among other things that, "students and employees of institutions of higher 
education should be aware of the incidence of crime on campus and policies and procedures to 

. f . ,~I prevent cnme or report occurrences o · cnme. · 

The Crime Awareness and Campus Security Act of 1990 conditioned participation in any 
Title JV student financial assistance program and Federal Work-Study programs upon 
compliance with its provisions. These provisions require participating institutions to disclose 
crime statistics for the most recent three years, as well as disclose the institution's security 
policies.32 In addition, the Crime Awareness and Campus Security Act of 1990 established the 
requirement that all pai1icipating institutions make timely reports to the campus community on 
crimes considered to be a threat to other students and employees that are repmied to campus 
security or local police agencies. The reports are to be provided to students and employees in a 
manner that is timely and that will aid in the prevention of similar occurrences. 33 

The Crime Awareness and Campus Security Act of 1990 also amended FERPA, 
specifically 20 U.S.C. section 1232g (b), by providing that FERPA, "shall not be construed to 
prohibit an institution of postsecondary education from disclosing to an alleged victim of any 
crime of violence ... the results of any disciplinary proceeding conducted by such institution 
against the alleged perpetrator of such crime with respect to such crime."34 Therefore, a 
postsecondary educational institution could disclose the results of a disciplinary proceeding 
regarding a crime of violence, including sexual assault, to the alleged victim of the crime without 
being in violation ofFERPA's provisions. 

In 1992, Congress amended the Crime Awareness and Campus Security Act of 1990 by enacting 
the Campus Sexual Assault Victim's Bill of Rights as part of the Higher Education Amendments 
of 1992 (Pub. L. No. 102-325, § 486 (c); see also 20 U.S.C. § 1092(±)). The Campus Sexual 
Assault Victim's Bill of Rights provides victims of sexual assault on campus certain basic rights 

28 Title 11 of the Student Right to Know and Campus Security Act (Pub.L. No. l 01-542) 
(Nov. 8, 1990) (104 Stat. 238 l) amending 20 U.S.C. sections 1092, 1094, and 1232g. 

29 Havlik v_ Johnson & Wales U11iversi1y (1 51 Cir. 2007) 509 F.3d 25, 30, citing to I-LR.Rep. 
No. 101-518, p. 7 (1990) and Pub.L. No. 101-542, section 202, 104 Stat. 2381. 

30 Ibid. 
31 Section 202 of Public Law 101-542. 

32 Title 20 United States Code section 1092 (f), as amended by section 204 of Pub.L. 

No. 101-542. 
33 Title 20 United States Code section 1092 (f)(3), as amended by section 204 of Pub.L. 

No. 101-542. 
34 Title 20 United States Code section I 232g (b), as amended by section 203 of Pub.L. 

No. 101-542. 
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and requires participating institutions to develop and distribute a policy statem,ent concerning 
their campus sexual assault programs targeting the prevention of sex offenses.

0
' The policy must 

address the procedures to be followed if a sex offense occurs. As relevant lo this lest claim, the 
policy is required to address: 

... Procedures for on-campus disciplinary action in cases of alleged sexual 
assault, which shall include a clear statement that--

... both the accuser and the accused shall be informed of the outcome of any 
campus disciplinary proceeding brought alleging a sexual assault.36 

In 1998, the Crime Awareness and Campus Security Act of 1990 was amended and renamed the 
Clery Act. The activity stated immediately above remained substantively the same. 

Thus, under the Clery Act participating community college districts are required to perform the 
following activity: 

Inform both the accuser and the accused of the outcome of any campus 
disciplinary proceeding brought alleging a sexual assault. (20 U.S.C. 
§ I 092(f)(8)(B)(iv)(ll).) 

This requirement is imposed directly upon each eligible institution, including community college 
districts, participating in any student financial assistance program authorized by Tille JV of the 
1-IEA and/or Federal Work-Study Programs.37 Therefore, the provisions of the Clery Act are 
applicable to community colleges and directly imposed on community colleges as eligible 
institutions participating in student financial assistance programs authorized by Title IV. 

However, the provisions of the Clery Act are conditions for the participation in Title IV student 
financial assistance programs and Federal Work Study programs. Community college districts 
are not obligated to accept the conditions, and thus, community college districts are not legally 
compelled to comply with the provisions of the Clery Act. As a result, it is necessary to 
determine whether community college districts are practically compelled to comply with the 
provisions of the Clery Act. The court in Hayes v. Commission on Slate 1\1andates discussed this 
type of"cooperative federalism" scheme employee! by FER_pA noting that: 

[T)he vast bulk of cost-producing federal influence on state and local government 
is by inducement or incentive rather than direct compulsion .... However, "certain 
regulatory standards imposed by the federal government under 'cooperative 

35 Title 20 United States Code section I 092 (!), as amended by section 486 of Pub.L. No. 102-
325. 
36 Title 20 United Stales Code section 1092 (f)(7)(8)(iv)(II), as amended by section 486 of 
Pub.L. No. 102-325 (currently 20 U.S.C. § 1092 (f)(S)(B)(iv)(ll)). 
37 

All California Community Colleges existing during the 2001-2002 fiscal year participated in 
the Federal Pell Grant Program and the Federal Supplemental Educational Opportunity Grant 
Program, see attached Student Financial Aid Awards report from the Chancellor's Office Data 
Mart. For a list of Title JV student financial assistance programs, see title 34 of the Code of 
Federal Regulations part 668. J. 
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federalism' schemes are coercive on the states and localities in every practical 
sense." 38 

The court went on to say that "[t]he test for determining whether there is a federal mandate is 
whether compliance with federal standards 'is a matter of true choice. "'39 To make this 
determination the court set out various factors, including: (1) the nature and purpose of the 
federal program, (2) whether its design suggests an intent to coerce, and (3) any other legal and 
practical consequences of nonparticipation, noncompliance, or withdrawal.40 

The nature and purpose of the Clery Act is to provide protection to the campus community 
against specified criminal offenses and to provide rights to victims of sexual offenses by 
requiring the provision of crime statistics, timely notification of the occurrence of crimes 
considered a threat to students and employees, notification of campus sexual assault programs 
and the procedures followed once a sex offense has occurred. This purpose was reiterated in 
1996 when Congress, displeased with the Depaiiment of Education's efforts to enforce the Clery 
Act, passed a resolution call in¥ for the Department of Education to make "' [ s ]afety of students 
... the number one priority. '"4 

Although the nature and purpose of the Clery Act is significant, the intent to coerce participation, 
however, does not appear to be. The Chancellor's Office asserts that the provisions of the Clery 
Act applies to "each institution receiving federal financial assistance (which includes all 
community college districts) .... "42 However, as discussed above, the language of the Clery Act 
limits its application to institutions participating in Title IV student financial assistance programs 
and/or Federal Work Study programs, not on all federal financial assistance. In addition, the 
Clery Act does not impose any penalties or create any private cause of action against an 
institution that chooses not to participate in Title IV student financial assistance programs or 
Federal Work Study programs. Unlike in Cily o(Sacramento, community colleges do not face 
certain and severe penalties such as foll and double taxation.43 Nor do community colleges face 
a "barrage of litigation with no real defense" as in Hayes. 44 In fact, even if a community college 
does participate in Title JV student financial assistance programs or Federal Work Study 
programs, the Clery Act specifically provides that it does not "create a cause of action against 
any institution of higher education or any employee of such institution for any civil liability; ... 
or establish any standard of care."45 Rather, the Secretary of Education is given sole authority to 
enforce the Clery Act and may limit, suspend, or terminate an institution's participation or 

38 /-Jayes, supra, 11 Cal.App.41
h at p. 1581-1582, citing to Ci!y of Sacrarnen/o, supra, 50 Cal.3d 

at p. 73-74. 
39 Ibid. 
40 Ibid. 
41 Havlik, supra, 509 F.3d at p.31, citing to ]-LR.Rep. No. 104-875, p. 61 (1996). 

42 Chancellor's Office Comments on 02-TC-34, dated March 16, 2004, p. 5. 

43 City of Sacramento, supra, 50 Cal.3d at p. 74. 

44 Hayes, supra, 11 Cal.App.41
h at p. 1592. 

45 Title 20 United States Code section 1092 (f)(l4). 
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impose a civil penalty upon a participating institution, however, as stated these sanctions only 
apply to parlicipaling institutions. 

In regard to practical consequences, an institution's noncompliance with the Clery Act could 
result in increased hurdles for students that utilize Title JV student financial assistance programs 
and/or Federal Work Study programs to assist in the costs of attending community college. 
However, there is no evidence in the record regarding the extent that community college students 
as a whole rely on Title IV student financial assistance programs and/or Federal Work Study 
programs to attend community colleges. 

In sum, although the purpose of the Clery Act is very significant, in light of the lack of intent to 
coerce participation, and the lack of any certain and severe penalties for failing to comply with 
the Clery Act outside of forgoing participation in Title IV student financial assistance programs 
and Federal Work Study programs, staff finds that the provisions of the Clery Act (20 U.S.C. 
§ 1092 (f)) do not constitute federal mandates upon community college districts. Thus, the 
provisions of Education Code section 76234 are not federally-mandated by the Clery Act. The 
remaining issues regarding whether Education Code section 76234 mandates a new program or 
higher level of service under article Xl!I B, section 6, are discussed on page 53. 

FERPA: 

As noted above, FERPA was enacted to protect parents and students' right to access the student's 
records

46 
and "to protect [parents' and students'] rights to privacy by limiting the transferability 

of their records without their consent."47 FERPA conditions federal funds to an educational 
agc1~cy m instituti?n on the a.gencl: or institution's compliance with the provisions of FERPA 
and its 1mplementrng regulations. 8 

· 

As relevant to this test cl<1im, FERPA provides that an educational agency or institution may 
transfer the education record of a student, without the written consent of the student or student's 
parents, to: 

officials of other schools or school systems in which the student seeks or intends 
to enroll, upon condition that the student's parents be notified of the transfer, 
receive a copy of the record if desired, and have an opportunity for a hearing to 
challenge the content of the record 49 (Italics added.) . 

FERP A further provides: 

No funds shall be made available under any applicable program to any 
educational agency or institution which has a policy or practice of releasing, or 
providing access to, any personally identifiable information in education records 

46 
Title 20 United States Code section l 232g (a)( I )(A). See 20 United States Code 

section 1232g (cl) for applicability of FERPA's provisions to students that have attained eighteen 
years of age or that are attending institutions of postsecondary education. 

'
17 

United States'" Miami University (61
h Cir. 2002) 294 F.3d 797, 806. 

48 
Title 20 United States Code section 1232g; 34 Code of Federal Regulations part 99.1 

(Nov. 15, 2007). 
49 Title 20 United States Code section 1232g (b)(l)(B). 
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other than directory information, or as is permitted under paragraph ( 1) of this 
subsection, unless--

li!] ... [~] 
... such information is furnished in compliance with judicial order, or pursuant to 

any lawfully issued subpoena, upon condition that parents and the students are 
notified of all such orders or subpoenas in advance of the compliance therewith 
by the educational institution or agency. 50 

FERPA's implementing regulations further explain that an educational agency may disclose 
personally identifiable information from an education record of a student if the disclosure is to 
comply with a judicial order or lawfully issued subpoena and" ... only if the agency or institution 
makes a reasonable effort to notify the parent or eligible student of the order or subpoena in 
advance of compliance .... "51 

Jn regard to students eighteen years of age or attending an institution of postsecondary education 
FERP A provides: 

... [W]henever a student has attained eighteen years of age, or is attending an 
institution of postsecondary education, the permission or consent required of and 
the rights accorded to the parents of the student shall thereafter only be required 
of and accorded to the student. 

Thus, any notification or right given to parents of pupils in K-12 schools under FER.PA is also 
accorded to students in community college. In addition, FER.PA provides that educational 
agencies or institutions must: 

... effectively [inform] the parents of students, or the students, if they are eighteen 
years of age or older, or are attending an institution of postsecondary education, 
of the rights accorded them by [20 U.S.C. section l232g].

52 

Therefore, under FERPA K-12 school districts and community college districts are required to 
perform the following activities: 

I. Notify a student's parents or the student, if be/she is eighteen years of age or older or is 
attending an institution of postsecondary education, of the transfer of the student's 
education records, provide a copy of the education records if desired by the parents, and 
give the parents an opportunity for a hearing to challenge the content of the record. 
(20 U.S.C. § 1232g (b)(l)(B).) 

2. Notify a student's parents or the student, if he/she is eighteen years of age or older or is 
attending an institution of postsecondary education, of a lawfully issued subpoena or 
court order seeking "personally identifiable information" in advance of compliance with 
the lawfully issued subpoena or court order. (20 U.S.C. § 1232g (b)(2)(B).) 

50 Title 20 United States Code section I 232g (b)(2)(B). 

51 34 C.F.R. section 99.31, subdivision (a)(9). 

52 Title 20 United States Code section 1232g (e). 
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3. Inform the parent of a student or the student, if he/she is eighteen years of age or older or 
is allending an institution of postsecondary education, of the rights accorded them by 
FER.PA (20 U.S.C. § 1232g). (20 U.S.C. § 1232g (e).) 

These requirements are imposed directly upon "educational agencies and institutions" in receipt 
of any federal funds, including K.-12 school districts and community college districts. 53 

However, because the requirements of FER.PA and its implementing regulations are conditions 
for the receipt of federal funds, K.-12 school districts and community college districts are not 
obligated to accept the conditions, and may choose to not receive federal funds and thus avoid 
the conditions imposed by FERJ) A. Thus, K-12 school districts and community college districts 
are not legally compelled to comply with the provisions of FERJ) A, and therefore, it is necessary 
to determine whether K-12 school districts and community college districts are practically 
compelled to comply with the provisions of FERPA. 

The court in Hayes v. Commission on Stale 1\1andales discussed this type of"cooperative 
federalism" scheme employed by FERP A noting that: 

[T]he vast bulk of cost-producing federal influence on state and local government 
is by inducement or incentive rather than direct compulsion .... However, "certain 
regulatory standards imposed by the federal government under 'cooperative 
federalism' schemes are coercive on the states and localities in every practical 
sense." 54 

The court went on to say that "[t]he test for determining whether there is a federal mandate is 
whether compliance with federal standards 'is a matter of true choice. "' 55 To make this 
determination the court set out various factors, including: ( 1) the nature and purpose of the 
federal program, (2) whether its design suggests an intent lo coerce, and (3) when state and/or 
1 1 ' . . b 56 oca part1c1pat1on egan. 

Here, as noted above, the nature and purpose of FER.PA is to "protect [parents' and students'] 
rights lo privacy by limiting the transferability of their records without their consent."57 

Congress' high regard for the privacy rights of students was noted by the court in Uniled Stales 
v. Miami Universily (6 111 Cir. 2002) 294 F.3d 797. Citing to 20 U.S.C. section 1232i, the court 
slated: 

Because Congress holds student privacy' interests in such high regard: 

the refusal of a[n] ... educational agency or institution ... to provide personally 
identi liable data on students or their families, as a part of any applicable 
program, to any Federal office, agency, department, or other third party, on tl1e 

53 Sec Hayes, supra, 11 Cal.App.41
h at p. 1584. 

54 JI 11 C 1 4111 - ayes, supra, a .App. at p. 1581-1582, citing to Ciry o.f Sacramenlo, supra, 50 Cal.3d 
at p. 73- 74. 
55 Ibid. 
56 Ibid. 
57 United Sia/es v. Miami University, supra, 294 F.3d at p. 806. 
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grounds that it constitutes a violation of the right to privacy and confidentiality 
of students or their parents, shall not constitute sufficient grounds for the 
suspension or termination of Federal assistance. 

In other words, Congress places the privacy interests of students and parents 
above the federal government's interest in obtaining necessary data and records. 58 

With regard to whether the design of the federal program suggests an intent to coerce, as noted 
above, the receipt of all federal funds by K-12 school districts and community college districts is 
conditioned on compliance with the provisions ofFERPA and its implementing regulations. 
Failure to comply with the provisions of FE RP A and its implementing regulations would 
jeopardize funds which have been made available under programs administered by the Secretary 
of State. As noted by the court in Hayes v. Commission on Stare lvfandares, federal funding to 
education is pervasive. 59 Failure to comply with the provisions ofFERPA would result in a loss 
of all federal funding received by K-12 school districts and community college districts. 

!n addition, K-12 school districts and community college districts have complied with FEf\P A 
and received federal funds for a significant period of time .. Education Code sections 49060 and 
76200 set forth the legislative intent of Education Code sections 49060 - 49085 and 76200 -
76246. As enacted in 1976, Education Code section 49060 provided in relevant part: 

It is the intent of the Legislature to resolve potential conflicts between California 
law and the provisions of Public Law 93-380 [FERPA] regarding parental access 
to, and the confidentiality of, pupil records in order to insure the conlinuance of 
federal education(unds to public educational institutions within the state .... 60 

(Italics added.) 

Education Code section 76200 substantively mirrors the language of Education Code 
section 49060 quoted above. The language of sections 49060 and 76200, as enacted in 1976, 
was made operative on April 30, 1977. Thus, receipt of federal funds by K-12 school districts 
and community college districts has been conditioned upon compliance with the provisions of 
FERPA since at least 1977. In addition, the language of section 49060 and 76200 indicates the 
reliance on federal funds conditioned on compliance with the provisions of FER.PA for at least 
30 years. 

Jn sum, because of the purpose of FERPA to protect the privacy rights of parents and students 
and Congress' high regard for these rights, and the loss of all federal funds by K-12 school 
districts and community college districts, and the ex.tent to which these funds are relied upon, 
staff finds that the following provisions of FERPA (20 U .S.C. § l 232g) and its implementing 
regulations (34 C.F.R. § 99. l et seq.) constitute federal mandates on K-12 school districts and 

community college districts: 

1. Notify a student's parents or the student, if he/she is eighteen years of age or older or is 
attending an institution of postsecondary education, of the transfer of the student's 
education records, provide a copy of the education records if desired by the parents, and 

58 Id at 807. 
59 Hayes v. Co1;11nission on State /vlandates, supra, 11 Cal.App.4th 1564, 1584. 

60 Education Code section 49060 (Stats. 1976, ch. I 0 I 0). 
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give the parents an opportunity for a hearing to challenge the content of the record. 
(20 U.S.C. § 1232g (b)(l)(B).) 

2. Notify a student's parents or the student, if he/she is eighteen years of age or older or is 
attending an institution of postsecondary education, of a lawfully issued subpoena or 
court order seeking "personally identifiable information" in advance of compliance with 
the lawfully issued subpoena or court order. (20 U.S.C. § l 232g (b)(2)(B).) 

3. Inform the parent of a student or the student, if he/she is eighteen years of age or older or 
is atlending an institution of postsecondary education, of the rights accorded them by 
FER.PA (20 U.S.C. § 1232g). (20 U.S.C. § 1232g (e).) 

To the extent that these same activities are mandated by a test claim statute, they are not subject 
to article XIII B, section 6 of the California Constitution. 61 

Do the requirements of the test claim statutes exceed the federal mandates of FER PA? 

Government Code section 17556, subdivision (c), provides that the Commission shall not find 
costs mandated by the state if the test claim statute imposes a requirement that is mandated by a 
federal law or regulation and results in costs mandated by the federal government, unless the 
statute or executive order mandates costs that exceed the mandate in that federal law or 
regulation. In addition, the court in Hayes v. Commission on Srale Mandates held that when the 
state "freely [chooses] to impose the costs upon the local agency as a means of implementing a 
federal program, then the costs arc the result of a reimbursable state mandate regardless whether 
the costs were imposed upon the state by the federal government."62 Thus, it is necessary to 
determine whether the mandates of the lest claim statutes exceed the federal mandates of 
FERPA. 

Transfer of Education Records Between Schools (Ed. Code. §§ 49068 and 76225): 

Education Code sections 49068 and 76225 address the transfer of a pupil's permanent record and 
a student's appropriate records between schools and institutions of higher education. 
Section 49068 provides in relevant part: 

Whenever a pupil transfers from one school district to another or to a private 
school, or transfers from a private school to a school district within the state, the 
pupil's permanent record or a copy thereof shall be transferred by the former 
district or private school upon a request from the district or private school where 
the pupil intends to enroll. Any school district requesting such a transfer of a 
record shall notify the parent of his right to receive a copy of the record and a 
right lo a hearing to challenge the content of the record ..... 

The language of section 76225 substantively mirrors the language of Education Code 
section 49068 as made applicable to community college districts. Except that section 76225 
provides that "appropriate records" shall be transferred upon a request from the student. 

61 Hayes, supra, 11 Cal.App.4 111 at p. 1581. 
62 Hayes, supra, I I Cal.App.4 11

' at p. 1594. 
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The plain language of Education Code sections 49068 and 76225 require K-12 school districts 
and community colleges to perform the following activities: 

l. Transfer a pupil's permanent record, or a copy of the permanent record, to the K-12 
school district or private school where the pupil intends to enroll upon the request of the 
K-12 school district or private school where a pupil intends to transfer. (Ed. Code, 
§ 49068.) 

2. Transfer appropriate records or a copy thereof to a community college or public or 
private institution of postsecondary education within California that a student intends to 
transfer to upon request from the student. (Ed. Code, § 76225.) 

3. Notify a parent of his or her right to receive a copy of the pupil's permanent record and 
the right to a hearing to challenge the content of the pupil's permanent record when the 
K-12 school district requests the transfer of a pupil's permanent record from the pupil's 
former K-12 school district or private school. (Ed. Code, § 49068.) 

4. Notify a student of his or her right to receive a copy of his/her appropriate record and his 
or her right to a hearing to challenge the content of the record when he or she transfers to 
another community college or public or private institution of postsecondary education 
and requests the transfer of the record. (Ed. Code, § 76225.) 

As discussed above, the provisions of FERP A require K-12 school districts and community 
college districts to: 

l. Notify a student's parents or the student, if he/she is eighteen years of age or older or is 
attending an institution of postsecondary education, of the transfer of a student's 
education records, provide a copy of the education records if desired by the parents, and 
give the parents an opportunity for a hearing to challenge the content of the record. (20 
U.S.C. § l232g (b)(l)(B).) 

2. Inform the parent of a student or the student, if he/she is eighteen years of age or older or 
is attending an institution of postsecondary education, of the rights accorded them by 
FERPA (20 U.S.C. § 1232g). (20 U.S.C. § 1232g (e).) 

As shown by the above requirements, FERP A (specifically 20 U.S.C. § J 232g (b)(l )(B) and (e)) 
requires the notification of parents/students of the transfer of a student's "education record' and 
the parents'/student's right to a copy of the "education record' or to contest the content of the 
"education record." While Education Code section 49068 requires notification of a parent upon 
the transfer of a pupil's "permanent recorcf' and Education Code section 76225 requires the 
notification of a student upon the transfer of his/her "appropriate record." In order to determine 
whether the requirements of Education Code sections 49068 and 76225 exceed those of FEIU) A, 
it must be determined whether "permanent record" and "appropriate record" is greater in scope 
than "education record." 

Title 20 United States Code section 1232g (a)(4)) defines the term "education records" as used in 
FERPA. Section J 232g (a)( 4) broadly defines "education records" as records, files, documents, 
and other materials which contain information directly related to a student, and arc maintained 
by an educational agency or institution or by a person acting for such agency or institution. 
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Section l 232g (a)( 4) further provides that "education records" does not include: 

(i) records of instructional, supervisory, and administrative persmmel and 
educational personnel ancillary thereto which are in the sole possession of the 
maker thereof and which are not accessible or revealed to any other person except 
a substitute; 

(ii) records maintained by a law enforcement unit of the educational agency or 
institution that were created by that law enforcement unit for the purpose of law 
enforcement; 

(iii) in the case of persons who are employed by an educational agency or 
institution but who arc not in attendance at such agency or institution, records 
made and maintained in the normal course of business which relate exclusively to 
such person in that person's capacity as an employee and are not available for use 
for any other purpose; or 

(iv) records on a student who is eighteen years of age or older, or is attending an 
institution of postsecondary education, which are made or maintained by a 
physician, psychiatrist, psychologist, or other recognized professional or 
paraprofessional acting in 11is professional or paraprofessional capacity, or 
assisting in that capacity, and which are made, maintained, or used only in 
connection with the provision of treatment to the student, and arc not available to 
anyone other than persons providing such treatment, except that such records can 
be personally reviewed by a physician or other appropriate professional of the 
student's choice. 

The scope of the terms "permanent record" and "appropriate records" are undefined in the 
governing statutes. In order to determine the meaning of these terms, it is necessary to read these 
terms in the context of the whole statutory scheme and not as individual parts or words standing 
alone.

63 
The Legislature, through the enactment of Education Code sections 49062 and 76220, 

place the authority to define what pupil and student records are to be established with the Board 
of Education and the Board ofGovernors. 64 In addition to defining "mandatory permanent pupil 
records," the Board of Education sets forth definitions for "mandatory interim pupil records," 
and "permitted pupil records."65 The Board of Education's regulations then delineate what 
information each record shall include. 66 

The Board of Education's regulations provide that "mandatory permanent pupil records" include: 

(A) Legal name of pupil. 

(B) Date of birth. 

63 Fonlana Unified School Dist., supra, 45 Cal.3d at p. 218. 
64 

Education Code sections 49062 and 76220 are further discussed below. 
65 

California Code of Regulations, title 5, section 432, subdivision (b)(2)(B), Register 77, No. 39 
(Sept. 23, 1977). 
66 ibid. 
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(C) Method of verification of birth date. 

(D) Sex of pupil. 

(E) Place of birth. 

(F) Name and address of parent of minor pupil. 

I. Address of minorpupil if different than the above. 

2. An annual verification of the name and address of the parent and the 
residence of the pupil. 

(G) Entering and leaving date of each school year and for any summer session or 
other extra session. 

(H) Subjects taken during each year, half-year, summer session, or quarter. 

(!) If marks or credit are given, the mark or number of credits toward graduation 
allows for work taken. 

(.!)Verification of or exemption from required immunizations. 

(K) Date of high school graduation or equivalent. 

All of the above examples of "permanent records" constitute "education records" as defined by 
FEJUl A, and do not fall within any of the exceptions to the definition of "education records" as 
set forth by FERP A. Thus, staff finds that "permanent record" as used in Education Code 
section 49062 does not exceed the scope of FERPA's definition of"education records." 

The term "appropriate records," as used in Education Code section 76225, must be viewed in the 
context of the whole of Education Code section 76225, because the Board of Governors' 
regulations do not define "appropriate records." "Appropriate records" is used in section 76225 
within tl1e context of a student transferring from one community college or public or private 
institution of postsecondary education to another within the state. It follows that "appropriate 
records" is limited to those educaiion records appropriate for the transfer of a student. Thus, the 
term "education records" as used in FER.PA is inclusive of "appropriate records" as used in 
Education Code section 76225. 

As a result, staff finds that the following activities required by Education Code sections 49068 
and 76225 do not exceed the provisions· of fERPA, and therefore, are not subject lo 
article Xlll B, section 6 of the California Constitution: 

I. Notify a parent of his or her right to receive a copy of the pupil's permanent record and 
the right to a hearing to challenge the content of the pupil's permanent record when the 
K-12 school district requests the transfer of a pupil's permanent record from the pupil's 
former K-12 school district or private school. (Ed. Code,§ 49068.) 

2. Notify a student of his or her right to receive a copy of his/her appropriate record and his 
or her right to a hearing to challenge the content of the record when he or she transfers to 
another community college or public or private institution of postsecondary education 
and requests the transfer of the record. (Ed. Code, § 76225.) 

24 Test Claim 02-TC-34, Student Records 
Final Staff Analysis 



However, the following activities required by Education Code sections 49068 and 76225 exceed 
the provisions of FERPA, and arc therefore, subject to article Xlll B, section 6 of the California 
Constitution: 

I. Transfer a pupil's permanent record, or a copy of the permanent record, to the K-12 
school district or private school where the pupil intends to enroll upon the request of the 
K-12 school district or private school where a pupil intends to transfer. (Ed. Code, 
§ 49068.) 

2. Transfer appropriate records or a copy thereof lo a community college or public or 
private institution of postsecondary education within California that a student intends to 
transfer to upon request from the student. (Ed. Code, § 76225 .) 

In Riverside Unified School District's comments to the draft staff analysis, Riverside Unified 
School District argues: 

The DSA ... concludes, the following activities required by Education Code 
section 49068 exceed the provisions of FERPA, and are therefore, subject to 
Article XJ[J 13, section 6 of the California Constitution. 

Transfer a pupil's permanent record or a copy of the permanent record to the 
K-12 district or private scl1ool where the pupil intends to enroll upon the 
request of the K-12 district or private school where a pupil intends to transfer. 

The above activity is not included as one of the specific new activities in the 
conclusion of the DSA .... It is well established in case law and previous 
Commission decisions, activities required by the Education Code are 
reimbursable state mandates when the activities exceed the requirements of 
federal law and meet the other requirements of a state reimbursable manclate. 67 

The claimant is correct that the draft staff analysis found that section 49068 is subjecl to article 
Xlll 13, section 6 of the California Constitution, however, without restating the anulysis below on 
pages 3 8-41, in order to constitute a reimbursable slate-mandated activity ii is not enough that 
the provisions of a test claim statute require activities beyond those required by federal law. 
Established case Jaw requires that that t11e provisions of the test claim statute constitute a new 
program or higher level of service in order to constitute a reimbursable state mandate under 
article XIII B, section 6 of the California Constitution. 68 As discussed in the analysis below on 
pages 38-41, the above activity does not constitute a "new program or higher level of service." 
Therefore, the above activity does not "meet the other requirements of a state reimbursable 
mandate," and as a result is not included as a new activity that constitutes a reimbursable stalc­
mandated program in the conclusion of this analysis. 

67 Exhibit I, Riverside Unified School District Comments to Draft Staff Analysis, elated 
April 13,2009,p.1-2. 
68 San Diego Unified School Dis/., supra, 33 Cal.4U1 859, 878; Lucia Mar, supra, 44 Cal.Jc! 830, 
835. 
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Provision of Student Information in Compliance with a Court Order or Subpoena (Ed. Code, 
§§ 49077 and 76244): 

Education Code sections 49077 and 76244 address the provision of pupil/student information in 
compliance with a court order or subpoena. Specifically, section 49077 provides: 

Jnformation concerning a student shall be furnished in compliance with a court 
order or a lawfully issued subpoena. The school district shall make a reasonable 
effort to notify the parent or legal guardian and the pupil in advance of 
compliance with a lawfully issued subpoena and, in the case of compliance with a 
court order, iflawfully possible within the requirements of the order. 

The language of section 76244 substantively mirrors the language of Education Code 
section 49077 as made applicable to community college districts. The plain language of 
Education Code sections 49077 and 76244 require K-12 school districts and community college 
districts to perform the following activities: 

l. Furnish information concerning a pupil in compliance with a court order or lawfully 
issued subpoena. (Ed. Code,§§ 49077.) 

2. Furnish information concerning a student in compliance with a court order or lawfully 
issued subpoena. (Ed. Code, §§ 76244.) 

3. Make reasonable effort to notify the parent or legal guardian and the pupil of the lawfully 
issued subpoena or court order, if lawfully possible within the requirements of the court 
order, in advance of compliance with a lawfully issued subpoena or court order. (Ed. 
Code,§ 49077.) 

4. Make reasonable effort to notify the student of the lawfully issued subpoena or court 
order, if lawfully possible within the requirements of the court order, in advance of 
compliance with a lawfully issued subpoena or court order. (Ed. Code,§ 76244.) 

The claimants note that the test claim does not allege furnishing information in compliance with 
a court order or lawfully issued subpoena.69 However, as shown by the plain language of 
sections 49077 and 76244, K-12 school districts and community college districts are required to 
perform the above listed activities. 

As discussed above, the provisions of FERP A require K-12 school districts and community 
college districts to: 

Notify a student's parents or the student, if he/she is eighteen years of age or older 
or is attending an institution of postsecondary education, of a lawfully issued 
subpoena or court order seeking "personally identifiable information" in advance 
of compliance with the lawfully issued subpoena or court order. (20 U .S.C. 

§ l 232g (b )(2)(B).) 

However, when comparing FERPA with the requirement of Education Code section 49077 and 
76244, FERPA requires the notification of parents/students of a lawfully issued subpoena or 
court order seeking "personally identifiable information" in advance of compliance, while 
Education Code section 49077 and 76244 require notification of parents/students of a lawfully 

69 Exhibit F, Claimants' response to Chancellor's Office Comments on 02-TC-34, supra, p. 14. 
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issued subpoena or court order seeking "information concerning [!he] student." In order to 
determine whether the requirements of Education Code sections 49077 and 76244 exceed those 
of FER.PA (specifically 20 U .S.C. § I 232g (b)(2)(8)), it must be determined whether 
"information concerning a student" (as provided by Ed. Code,§§ 49077 and 76244) equates to 
"personally identifiable information" (as provided by FERYA). To make this determination it is 
necessary to read Education Code sections 49077 and 76244 in light of the statutory scheme as a 
whole. 

Education Code section 49077 was adopted as part of article 5 of Chapter 6.5 of part 27 of 
division 4 of title 2 of the Education Code which addresses the privacy of pupil records. 
Similarly, Education Code section 76244 was adopted as part of article I of Chapter 1.5 of 
part 4 7 of division 7 of title 3 of the Education Code which addresses the privacy of student 
records. Education Code sections 49061 and 76210, which set forth the definitions of their 
respective chapters, provide, in relevant part, that "pupil/student record" means any item of 
information directly related to an identifiable pupil/student .... " Read in the context of the 
statutory scheme as a whole, "information concerning a student," as referenced in Education 
Code sections 49077 and 76244, refers to information from a pupil/student record which consists 
of information directly related to an identifiable pupil/student. Based on the context of the 
statutory scheme as a whole, both FER.PA and Education Code sections 49077 and 76244 require 
K-12 school districts and community college districts to notify a parent/student ofa lawfully 
issued subpoena or court order seeking information of an identifiable pupil/student. Thus, the 
following activities required by Education Code sections 49077 and 76244 do not exceed the 
provisions of FERP A. 

Staff finds that the following activities required by Education Code sections 49077 and 76244 
constitute federal mandates, and therefore, are not subject lo article XIII B, section 6 of the 
California Constitution: 

1. Make reasonable effort to notify the parent or legal guardian and the pupil of the lawfully 
issued subpoena or court order, if lawfully possible within the requirements of the court 
order, in advance of compliance with a lawfully issued subpoena or court order. (Ed. 
Code, § 49077.) 

2. Make reasonable effort to notify the student of the lawfully issued subpoena or court 
order, if lawfully possible within the requirements of the court order, in advance of 
compliance with a lawfully issued subpoena or court order. (Eel. Code, § 76244.) 

However, the following activities required by Education Code sections 49077 and 76244 do 
exceed the provisions of FERP A: 

I. Furnish information concerning a pupil in compliance with a court order or lawfully 
issued subpoena. (Eel. Code,§§ 49077.) 

2. Furnish information concerning a student in compliance with a court order or lawfi.11ly 
issued subpoena. (Ed. Code,§§ 76244.) 

These activities may be subject to article XIII B, section 6 of the California Constitution if they 
are not considered mandates of the court. This issue is analyzed immediately below. 
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IJ. Do the provisions o(Ed11catio11 Code sections 49077 and 76244 co11stit11te a court 
mrmdate? 

Article XJIJ B, section 9, subdivision (b), of the California Constitution excludes from either the 
. state or local spending limit any "[a]ppropriations required for purposes of complying with 

mandates of the courts or the federal government which, without discretion,17°1 require an 
expenditure for additional services or which unavoidably make the providing of existing services 
more costly." [Emphasis added.] Article XIII B places spending limits on both the state and 
local governments. Costs mandated by the courts are expressly excluclecl from these ceilings. 71 

Since court mandates are excluded from the constitutional spending limit, reimbursement under 
article Xlll B, section 6 is not required for costs incurred to comply with a court mandate. 

Education Code sections 49077 and 76244 require K-12 school districts and community college 
districts to: 

Furnish information concerning a pupil/student in compliance with a court order 
or lawfully issued subpoena. (Eel. Code,§§ 49077 and 76244.) 

As shown by the language of sections 49077 and 76244, furnishing information concerning a 
pupil/student is triggered by either: (I) a court order, or (2) a subpoena. 

The required activity of furnishing information concerning a pupil/student when triggered by a 
court order leaves K-12 school districts and community college districts without discretion to 
depart from the activity. Since the activity is required to comply with a court-ordered mandate, 
furnishing information concerning a pupil/student in compliance with a court order is not subject 
to article XIII B, section 6 because it falls within the exclusion of article XIII B, section 9, 
subdivision (b). As a result, staff finds that furnishing information concerning a pupil/student in 
compliance with a court order constitutes a court mandate, and therefore, is not subject to article 
XI!l B, section 6 of the California Constitution. 

Subpoenas are writs or orders directed to a person that require the person's attendance at a 
particular time and place to testify as a witness, and/or require a witness to produce any 
documents or things under the witness' control which the witness is bound by law to produce in 
evidence. 72 Failure to comply with a lawf1.illy issued subpoena may be punished as a contempt 
of court and a forfeiture of $500 and all damages sustained by the aggrieved party resulting from 

70 In Ci!y of Sacramento v. Swte of Cal/fornia, supra, 50 Cal. 3d 51, which interpreted section 
XIII B, section 9, the court held that "without discretion" as used in section 9 (b) is not the same 
as legal compulsion. Rather it means that the alternatives are so far beyond the realm of practical 
reality that they leave the state without discretion to depart from the federal standards. Thus, the 
court held that the state enacted the test claim statute in response to a federal mandate for 
purposes of article Xlll B, so the state statute was not reimbursable. (Id. at p. 74). Although the 
context in City of Sacramento was federal mandates analyzed under article Xlll B, section 9, 
subdivision (b), the analysis is instructive in this case. 

71 Id. at page 57. 

72 Code of Civil Procedure section 1985. 
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the person's failure to comply. 73 For these reasons, K-12 school districts and community college 
districts are left without discretion to comply with a lawfully issued subpoena.· As distinguished 
from a court order, however, subpoenas may be lawfully issued by various entities and 
individuals, including the courls. 74 To the extent that K-12 school districts or community 
colleges are required to furnish information concerning a pupil/student in compliance with a 
lawfully issued subpoena issued by a cow·/, this required activity also constitutes a court­
rnandate, and is not subject to article Xlll B, section 6 of the California Constitution. 

To the extent that K-12 school districts or community colleges are required lo furnish 
information concerning pupils/students in compliance with lawfully issued subpoenas issued by 
non-court entities, such as administrative agencies, this required activity does not fall within the 
court-mandate exclusion and is therefore subject lo article XIII B, section 6 of the California 
Constitution. As a result, staff finds that the following activity is required by Education Code 
sections 49077 and 76244 docs not constitute court mandates, and therefore, is subject to article 
XIII 13, section 6 of the California Constitution: 

Furnish information concerning a pupil/student in compliance with <1 lawfully 
issued subpoena issued by a non-court entity, such as administrative agencies. 
(Ed. Code,§§ 49077 and 76244.) 

Issue 2: Oo the test claim statutes mandate new programs or higher levels of service 
on K-12 school districts and community college disCricts subject to article 
XIII B, section 6 of the California Constitution? 

The following discussion will analyze whether the test claim statutes, including the non­
federal/court mandate portions of Education Code sections 49068, 49077, 76225, and 76244, 
mandate new programs or higher levels of service on K-12 school districts and community 
college districts. 

Education Code sections 49062, 49065, 49067, 49068, 49069.3, 49069.5, 49076.5, 49077, 
49078, 76220, 76223, 76225, 76234, 76244, 76245, and 76246 are all part of two larger statutory 
schemes (Education Code sections 49060 - 49085, and 76200 - 76246) governing K-12 school 
district and community college district management of pupil and student records. Because the 
statutory scheme governing K-12 school districts (Education Code sections 49060 - 49085) 
address many of the same issues as the scheme governing community college districts 
(Education Code sections 76200 - 76246), many of the code sections substantively mirror each 
other. For ease of discussion, the test claim statutes that substantively mirror each other will be 
discussed together. 

73 
Code of Civil Procedure sections 1991 and 1992. 

74 
Courts, attorneys of record, administrative agencies, and grand juries. See Code of Civil 

Procedure section 1985, Government Code section 11181, and Penal Code section 939.2. 

29 Test Claim 02-TC-34, Stuclelll Records 
Final Staff Analysis 



Establishment, Maintenance. and Destruction of Records (Ed. Code. §§ 49062 and 76220): 

Do Education Code sections 49062 and 76220 mandate any activities? 

Education Code sections 49062 and 76220 address the establishment maintenance and 
' ' 

destruction of pupil records by K-12 school districts and student records by community college 
districts. Section 49062 provides: 

School districts shall establish, maintain, and destroy pupil records according to 
regulations adopted by the State Board of Education. Pupil records shall include a 
pupil's health record. Such regulations shall establish state policy as to what 
items of information shall be placed into pupil records and what information is 
appropriate to be compiled by individual school officers or employees under the 
exception to pupil records provided in subdivision (b) of Section 49061. No pupil 
records shall be destroyed except pursuant to such regulations or as provided in 
subdivisions (b) and (c) of Section 49070. 

The language of Education Code section 76220 substantively mirrors the language of Education 
Code section 49062 as made applicable to community college districts and community col.lege 
students, except for the absence of the language, "Pupil records shall include a pupil's health 
record." 

Pursuant to the plain language of sections 49062 and 76220, the establishment, maintenance, and 
destruction of pupil/student records must be done according to regulations adopted by the State 
Board of Education and the Board of Governors. Additionally, in regard to K-12 school districts A 
pupil records are required to include a pupil's health record. Thus, sections 49062 and 76220 W 
require K-12 school districts and community college districts act in accordance with the 
regulations adopted by the State Board of Education and the Board of Governors when 
establishing, maintaining, and destroying pupil/student records. 

The claimants appear to assert that an emphasis should be placed on the "shall establish, 
maintain and destroy student records" portion of sections 49062 and 76220, and thus, the 
activities required by sections 49062 and 76220 are to establish, maintain, and destroy student 
records. 75 This interpretation of Education Code sections 49062 and 76220 would render the 
language "according to regulations adopted by the State Board of Education~ or Board of 
Governors]" mere surplusage contrary to the rules of statutory construction. 7 Therefore, 
Education Code section 49062 and 76220 reqLtire K-12 school districts and community college 
districts lo perform the following activities: 

I. Establish, maintain, and destroy pupil records according to regulations adopted by the 
State Board of Education. (Ed. Code, § 49062.) 

2. Include a K-12 pupil's health record in pupil records. (Ed. Code,§ 49062.) 

75 Exhibit F, Claimants' response to Chancellor's Office Comments on 02-TC-34, dated April 

23, 2004, p. 8. 
76 Fontana Unified School Dist. v. Burman ( 1988) 45 Cal.3cl 208, 218. 
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3. Establish, maintain, and destroy student records according to regulations adopted by the 
Board of Governors. (Ed. Code, § 76220.) 

The California Supreme Court held in Kern High School Dist. that when analyzing state mandate 
claims, the Commission must look at the underlying program to determine ifthe claimant's 
participation in the underlying program is voluntary or legally compelled. 77 

As relevant to this discussion, Education Code section 49062 and 76220 require that K-12 school 
districts and community college districts destroy pupil/student records according to regulations 
adopted by the State Board of Education and the Board of Governors, respectively. The 
regulations adopted by the Stale Board of Education referenced in Education Code 
section 49062 are set forth in California Code of Regulations, title 5, sections 430-438 and 
I 6020-16028. Title 5, sections 430 and 432 set forth three types of pupil recmds: 
(I) mandatory JJe1:man:nt pu!Jil records; (2) mandatory interim pupil records; ?nd (3) p~_rmitted 
pupil records. 7 l 1tle ), section 43 7 provides that "mandatory permanent pupil records" shall be 
preserved in perpetuity by all California schools, "mandatory interim pupil records" may be 
adjudged to be disposable when the student leaves the district or when their usefulness ceases, 
and "permitted pupil records" may be destroyed when their usefulness ceases. As indicated by 
the State Board of Education's regulations, permanent pupil records are not subject lo destruction 
by a K-12 school district. Rather, the State Board of Education's regulations prohibit the 
destruction permanent pupil records, and therefore, arc not required to be destroyed pursuant to 
Education Code section 49062. In addition, the destruction of interim and permitted pupil 
records by K-12 school districts is within the discretion of the districts but is not mandated by the 
state. Decisions made by a K-12 school district, rather than the state, to incur the costs of a 
statutory requirement do not constitute state-mandated activities. 79 Thus, the requirement of 
Education Code section 49062 to destroy pupil records according to regulations adopted by the 
State Board of Education does not constitute a state-mandated activity. 

The regulations adopted by the Board of Governors referenced in Education Code section 76220 
regarding the destruction of student records arc set forth in California Code of Regulations, 
title 5, sections 59020 - 59033. Title 5, sections 59022- 59025 set forth a procedure in which 
the governing board of a district classifies records as "Class-] Permanent," "Class 2-0ptional," 
or "Class 3-Disposablc." These sections provide that specific records, including student records 
regarding enrollment and scholarship for each student are to be classified as "Class 1-
Pcrmanenl" records. Districts may classify records "Class 2-0ptional" if they are worthy of 
further prt:servation but not classified as "Class I-Permanent." The remaining records that a 
district does not classify as "Class I-Permanent" or "Class 2-0ptional" are to be classified as 
"Class 3 - Disposable." Only records classified by the district as "Class 3 Disposable" records 
may be destroyed. 

Title 5, section 59026 provides in relevant part that "Cienerally, a Class 3-Disposablc record, 
unless otherwise spcci lied in this subchaptcr, should be destroyed during the third college year 

77 Kem High School Dist., supra, 30 Cal 4111 at p. 743. 
78 California Code of Regulations, title 5, sections 430 and 432, Register 77, No. 39, 
(Sept. 23, 1977). 
79 San Diegu Unified School Dist., supm, 33 Cal. 411

' at p. 880. 

31 Tesl Claim 02-TC-34, Studen1 Records 
Final Staff Analysis 



after the college year in which it originated .... " Title 5, sections 59027 - 59033 set forth the 
procedures for destruction of records. These sections provide that after a district's chief 
administrative officer has classified records "Class 3-Disposable" and submitted this list of 
records recommended to be destroyed, a district governing board must then approve or 
disapprove the recommendation. Title 5, section 59029 then provides in relevant part, "Upon the 
order of !he governing board that specified records shall be destroyed, such records shall be 
permanently destroyed .... " Thus, in order for a student record to be destroyed, a community 
college district must: (1) classify a record to be destroyed, and (2) the governing board of the 
district must approve and order those records to be destroyed. Like K-12 school districts, the 
decision to destroy student records is within a community college district's discretion. 
Therefore, the requirement of Education Code section 76220 to destroy student records 
according to regulations adopted by the Board of governors does not constitute a state-mandaied 
activity. 

Staff finds that the requirement of Education Code sections 49062 and 76220 to destroy 
pupil/student records according to regulations adopted by the State Board of Education/Board of 
Governors does not constitute a state-mandated activity. However, staff finds that Education 
Code sections 49062 and 76220 impose the following state-mandated activities on K-12 school 
districts and community college districts: 

1. Establish and maintain pupil records according to regulations adopted by the State Board 
of Education. (Ed. Code, § 49062.) 

2. Include a pupil's health record in pupil records. (Ed. Code, § 49062.) 

3. Establish and maintain student records according to regulations adopted by the Board of 
Governors. (Eel. Code, § 76220.) 

Do the activilies mandated by Education Code sec/ions 49062 and 76220 constitute new 
programs or higher levels of service for K-12 school districts and community college dislricts? 

In order for state-mandated activities to constitute new programs or higher levels of service, the 
activities must be new in comparison with the pre-existing scheme. 80 Here, the claimants have 
pied Education Code section 49062, as added by Statutes 1975, chapter 816, formerly numbered 
as Education Code section I 0933, and renumbered to current Education Code section 49062 by 
Statutes 1976, chapter 1010. Similarly, the claimants have pied Education Code section 76220, 
as added by Statutes 1975, chapter 816, formerly numbered as Education Code section 25430.2, 
and renumbered to current Education Code section 76220 by Statutes 1976, chapter 1010. 

Section 49062 (formerly section 10933) as added in 1975, mandates that K-12 school districts 
establish and maintain pupil records in accordance with regulations adopted by the State Board 
of Education. In 1980, section 49062 was amended to include the following state-mandated 
activity, "Include a pupil's health record in pupil records."

81 

80 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia l\lfar, supra, 44 Cal.3d 830, 

835. 
81 Statutes 1980, chapter 1347. 
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In addition, as pied by the claimants, section 76220 mandates community college districts to 
establish and maintain student records according to regulations adopted by the Board of 
Governors. 

However, in 1963 former Education Code section l 031 provided in relevant part: 

The governing board of every school districts shall: 

[in ... r~1 
Make or maintain such other records or reports as arc required by law. 82 

Also, title 5 of the California Code of Regulations section 432, as amended in 1977, provides in 
relevant part:. 

"Mandatory Interim Pupil Records" are those records which schools arc required 
to compile and maintain for stipulated periods of time and arc then destroyed as 
per California statute or regulation. Such records include: 

riu ... rin 
Health information .... 83 

The requirements of former Education Code sections I 031 was made applicable to community 
college districts by former Education Code section 25422.5 which provided: 

Except as otherwise provided in this code, the powers and duties of community 
colleges are such as are assigned to high school boards. 84 

Fonner Education Code section 1031 and 25422.5 were in existence in 1974 85 and were not 
repealed until the renumbering of the Education Code by Statutes 1976, chapter I OJ 0.86 As 
shown by the language of former Education Code section I 031, K-l 2 school districts and 
community college districts were required to establish and maintain records as required by law 
since 1963. "Law" is inclusive of regulations adopted by the State Board of Education and the 

82 Former Education Code section 1031, subdivision (cl) (Stats. 1963, ch. 629). 
83 California Code of Regulations, title 5, section 432, subdivision (b)(2)(B), Register 77, No. 39 
(Sept. 23, 1977). 
84 Former Education Code section 25422.5 (Stats. 1970, ch. I 02). 
85 

Exhibit H, p. 4 79, "Education Code 1973 - Sections 1-12851" and "Education Code 1973 -
Sections 20101-45065." The "Foreword" of these attachments note that these editions of the 
Education Code show "all sections as thev are in effect on and after January 1 1974." , . , 
86 

Exhibit!-!, p. 647-651, "California State Assembly and Senate Final History - 1973-74 
Session" and "California State Assembly and Senate Final History- 1975-76 Session." These 
documents published by the Legislative Counsel provide an index of each section of the 
California Constitution, codes and uncodified laws affected by measures introduced during 
legislative sessions. Both attachments indicate no repeal of former Education Code sections 
1031, 1034, and 25422.5 between 1973-1975. Pursuant to Evidence Code section 664 "It is 
presumed that official duty has been regularly performed." 
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Board of Governors, as administrative regulations "have the dignity of statutes."87 In addition. 
prior to 1980 K-12 school districts were required to include a pupil's health record in pupil . e 
records. As a result, the activities mandated by Education Code sections 49062 and 76220 are 
not new as compared to the pre-existing scheme, and therefore do not constitute new programs or 
higher levels of service. Staff notes that the claimants have not pied California Code of 
Regulations, title 5, section 432, and as a result, staff makes no findings regarding California 
Code of Regulations, title 5, section 432 as amended in 1977. 

In Riverside Unified School District's comments to the draft staff analysis dated April 13, 2009, 
the claimant argues: 

Staff concluded the following activities were imposed by the Education Code: 

1. Establish and maintain pupil records according to regulations adopted by the 
State Board of Education. 

2. Include a pupil's health record in pupil's records. 

Staffs recommendation to deny reimbursement for the above activities is 
incorrect as it pertains to the first activity. The basis of denial on the premise of a 
"pre-existing scheme" is speculative and lacks clarity. Unlike activity two that 
existed prior to the code sections included in the test claim, activity one should be 
reimbursable including the activity of destroying recorcls. 88 

To clarify the analysis immediately above, the activity of establishing and maintaining pupil 
records according to regulations adopted by tbe State Board of Education does not equate to 
"establishing and maintaining pupil records." As discussed on page 30 of this analysis, the 
language, "according to regulations adopted by the Stale Board of Education," cannot be 
rendered mere surplusage. Read as a whole, the language of section 49062 requires K-12 school 
districts to act in accordance with the State Board of Education's regulations. Accordingly, if the 
State Board of Education's regulations do not require K-12 school districts to act, as in the case 
of the destruction of records (see page 31-32 of this analysis), then K-12 school districts are not 
required to engage in that act. As discussed in the analysis immediately above, the requirement 
to establish and maintain records as are required by law, which includes the State Board of 
Education's regulations, existed since at least 1963. Thus, the activities mandated by Education 
Code section 49062 do not constitute a "new program or higher level of service." 

In addition, even if section 49062, as added in 1975, were interpreted to specifically require 
"establishing and maintaining pupil records," former California Code of Regulations, title 5, 
sections 430-432, as adopted on September 23, 1969 (Register 69, no. 39) already required those 
activities. Former California Code of RegLtlations, title 5, section 430 required the principal of 
each school to "keep on file a record of enrollment and scholarship for each pupil currently 
enrolled in his school."89 The former regulation sections also required t11e records to include 

87 Young v. Gannon (2002) 97 Ca!.App.4'h 209, 221. 

88 Exhibit I, Riverside Unified School District Comments lo Draft Staff Analysis, supra, p. 1. 

89 Register 70, number 9 (Feb. 28, 1970), see note regarding adoption of Chapter by Register 69, 

number 30 (Sept. 23, 1969.) 
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specific information, and to be retained. 90 Thus, the activities mandated by section 49062 were 
required prior to 1975, and as a result, do not constitute a new program or higher level of service. 

Staff finds that Education Code sections 49062 and 76220 do not mandate new programs or 
higher levels of service on K-12 school districts and community college districts subject to 
article XIII B, section 6 of the California Constitution. 

Fee for Copies of Pupil or Student Records (Ed. Code. §§ 49065 and 76223 ): 

Do Education Code sections 49065 and 76223 mandale any activities? 

The claimants assert that sections 49065 and 76223 require K-12 school districts and community 
college districts to furnish up to two transcripts of former pupils/students' records or up to two 
verifications of various records of former pupils/students, and to search and retrieve 
pupil/student records when transcripts or verifications are requested. 91 

The plain language of sections 49065 or 76223, however, does not require K-12 school districts 
or community college districts to engage in any activities, including those identified by the 
claimants. Rather, sections 49065 and 76223 provide K-12 school districts and community 
college districts the authority to charge for copies of any pupil/student record and places limits 
on this authority. Specifically, section 49065 provides: 

Any school district may make a reasonable charge in an amount not to exceed the 
actual cost of furnishing copies of any pupil record; provided, however, that no 
charge shall be made for furnishing ( 1) up to two transcripts of former pupils' 
records or (2) up to two verifications of various records of former pupils. No 
charge may be made to search for or to retrieve any pupil records. (Emphasis 
added.) 

Thus, section 49065 provides K-12 school districts with fee authority by providing that a "school 
district may make a reasonable charge .... " The remaining portion of section 49065 acts to limit 
this fee authority by providing, "however, no charge shall be made for._ .. " The language of 
section 76223 substantively mirrors the language of Education Code section 49065 as made 
applicable to community college districts, except that the limitations to the fee authority for 
copies of student records applies to "students" rather than "former pupils." "Pupil record" as 
used in section 49065 is defined by Education Code section 49061 as: 

[A]ny item of information directly related to an identifiable pupil, other than 
directory information, which is maintained by a school district or required to be 
maintained by an employee in the performance of his or her duties whether 
recorded by handwriting, print, tapes, film, microfilm or other means_ 

Education Code section 49061 limits the scope of"pupil record" by providing that: 

"Pupil record" does not include informal notes related to a pupil compiled by a 
school officer or employee which remain in the sole possession of the maker and 
arc not accessible or revealed to any other person except a substitute. 

9° Former California Code of Regulations, title 5, sections 431 and 432. 
91 Exhibit A, Test claim 02-TC-34, p. 27. 
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"Directory information" means one or more of the following items: pupil's name, 
address, telephone number, date and place of birth, major field of study, 
participation in officially recognized activities and sports, weight and height of 
members of athletic teams, dates of attendance, degrees and awards received, and 
the most recent previous public or private school attended by the pupil. 

"Student record" as used in section 76223 is defined by Education Code section 76210. 
Section 76210 defines "student record" in a similar manner as "pupil record," however, 
section 76210 limits the scope of "student record" by providing that: 

"Student record" does not include (A) confidential letters and statements of 
recommendations maintained by a community college on or before 
.January 1, 1975, if these letters or statements are not used for purposes other than 
those for which they were specifically intended, (B) information provided by a 
student's parents relating to applications for financial aid or scholarships, or 
(C) information related lo a student compiled by a community college officer or 
employee that remains in the sole possession of the maker and is not accessible or 
revealed to any other person except a substitute. For purposes of this paragraph, 
"substitute" means a person who performs, on a temporary basis, the duties of the 
individual who made the notes and does not refer to a person who permanently 
succeeds the maker of the notes in his or her position. 

"Student record" also docs not include information related to a student created or 
maintained by a physician, psychiatrist, psychologist, or other recognized 
professional or paraprofessional acting in his or her professional or 
paraprofessional capacity, or assisting in that capacity, and that is created, 
maintained, or used only in connection with the provision of treatment to the 
student and is not available to anyo11e other than persons providing that treatment. 
However, that record may be personally reviewed by a physician or other 
appropriate professional of the student's choice. 

"Student record" does not include information maintained by a community 
college law enforcement unit, if the personnel of the unit do not have access lo 
student records pursuant to Section 76243, the information maintained by the unit 
is kept apart from information maintained pursuant to subdivision (a), the 
information is maintained solely for law enforcement purposes, and the 
information is not made available to persons other than law enforcement officials 
of the same jurisdiction. "Student record" docs not include information 
maintained in the normal course of business pertaining to persons who are 
employed by a community college, if the information relates exclusively to the 
person in that person's capacity as an employee and is not available for use for 

any other purpose. 

"Directory information" means one or more ot' the following items: a student's 
name, address, telephone number, date and place of birth, major field of study, 
participation in officially recognized activities and sports, weight and height of 
members of athletic teams, dates of attendance, degrees and awards received, the 
most recent previous public or private school attended by the student, and any 
other information authorized in writing by the student. 
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As a result, Education Code section 49065 authorizes K-12 school districts to charge a fee not to 
exceed the actual cost of furnishing copies of any pupil record as defined by section 49061. This 
fee authority does not extend to the first two transcripts of.former pupils' records or the first two 
verifications of various records of.former pupils, or the cost to search for or retrieve the pupil 
records. Similarly, Education Code section 76223 provides fee authority to community college 
districts for the actual cost of furnishing copies of any student records as defined by 
section 76210. The fee authority provided by section 76223 does not extend to the first two 
transcripts of studen1s' records or the first two verifications of various records of s1ude111s, or the 
cost to search for or retrieve the student records. Unlike section 49065, the fee authority 
provided by section 76223 does not extend to the first two transcripts or various records of both 
currenl and former students. 

Thus, pursuant to the plain language of the test claim statutes, staff finds that Education Code 
sections 49065 and 76223 do not mandate new programs or higher levels of service on K-12 
school districts and community college districts subject to article XIll B, section 6 of the 
California Constitution. 

Evaluation of K-12 School District Pupil Achievement (Ed. Code, §§ 49067): 

Does Education Code section 49067 mandale any ac1ivilies? 

Education Code section 49067 addresses the evaluation of K-12 school districts' pupils' 
achievement. Section 49067 provides in relevant part: 

(a) The governing board of each school district shall prescribe regulations 
requiring the evaluation of each pupi I's achievement for each marking period and 
requiring a conference with, or a written report to, the parent of each pupil 
whenever it becomes evident to the teacher that the pupil is in danger of failing a 
course. The refusal of the parent to attend the conference, or to respond to the 
written report, shall not preclude failing the pupil at the encl of the grace period. 

(b) The governing board of any school district may adopt regulations authorizing 
a teacher to assign a failing grade to any pupil whose absences from the teacher's 
class that are not excused [citation] equal or exceed the maximum number which 
shall be specified by the board. [ifJ ... [~]. (Emphasis added.) 

The remaining portion of subdivision (b) sets forth required content of a K-12 school district's 
regulations if the governing board of that district decides to adopt regulations allowing teachers 
to assign failing grades due to excessive unexcused absences. Subdivision (c) of section 49067 
provides that section 49067 applies to the parent or guardian of any pupil regardless of the 
pupil's age. 

Staff finds that Education Code section 49067 imposes the following state-mandated activity on 
K-12 school districts: 

Prescribe regulations requiring the evaluation of each pupil's achievement for 
each marking period and requiring a conference with, or a written report to, the 
parent of each pupil wl1enever it becomes evident to the teacher that the pupil is in 
danger of failing a course. (Ed. Code, § 49067, subd. (a).) 
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Does the activity mandated by Education Code sec/ion 49067 constitute a new program or 
higher level o.fservicefor K-12 school districts? 

The claimants have pied Education Code section 49067, as added by Statutes 1975, chapter 816, 
formerly numbered as Education Code section 10938, and renumbered to current Education 
Code section 49067 by Statutes 1976, chapter 1010. As pled by the claimants, section 49067 
imposes the following state-mandated activity: 

Prescribe regulations requiring the evaluation of each pupil's achievement for 
each marking period and requiring a conference with, or a wrillen report to, the 
parent of each pupil whenever it becomes evident to the teacher that the pupil is in 
danger of failing a course. (Ed. Code, § 49067, subd. (a).) 

1-10\vever, in 1973 former Education Code section 10759 provided in relevant part: 

The governing board of each school district shall prescribe regulations requiring 
the evaluation of each pupil's achievement for each marking period and requiring 
a conference with, or a written report to, the parent or guardian of each pupi 1 
whenever it becomes evident to the teacher that the pupil is in danger of failing a 
course. 92 

Former Education Code section 10759 was repealed and renumbered to former Education Code 
section I 0938 in 1975 by Statutes 1975, chapter 8 J 6. Thus, as shown by the language of former 
Education Code section 10759, K-12 school districts were already required to prescribe 
regulations requiring the evaluation of each pupil's achievement for each marking period and 
requiring a conference with, or a written report to, the parent of each pupil whenever it becomes 
evident to the teacher that the pupil is in danger of failing a course since 1973. Thus, the state­
mandated activity imposed by Education Code section 49067, subdivision (a) does not constitute 
a new program or higher level of service. Staff finds that Education Code section 49067 does 
not mandate new programs or higher levels of service on K-12 school districts and community 
college districts subject to article XIII B, section 6 of the California Constitution. 

Transfer of Education Records Between Schools (Eel. Code. §§ 49068 and 76225): 

Do Education Code sections 49068 and 76225 mandate any activities? 

As noted above in the federal mandates discussion, Education Code sections 49068 and 76225 
address the transfer of a pupil's permanent record and a student's appropriate records between 
schools and institutions of higher education. Because some of the activities required by 
Education Code sections 49068 and 76225 have already been determined to constitute federal 
mandates, the following discussion will focus on the portions of Education Code sections 49068 
and 76225 that exceed federal law. Education Code section 49068 provides in relevant part: 

Whenever a pupil transfers from one school district to another or to a private 
school, or transfers from a private school to a school district within the state, the 

92 former Education Code section 10759 (Stats. 1973, ch. 381), repealed and renumbered to 
Former Education Code section 10938 by Statutes 1975, chapter 816, repealed and renumbered 
to Education Code section 49067 by Statutes 1976, chapter 1010. 
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pupil's permanent record or a copy thereof shall be transferred by the former 
district or private school upon a request from the district or private school where 
the pupil intends to enroll. .... 

The language of section 76225 substantively mirrors the language of Education Code 
section 49068 as made applicable to community college districts, except that section 76225 
provides that "appropriate records" shall be transfe!Ted upon a request from the student. 

The plain language of Education Code sections 49068 and 76225 mandate K-12 school districts 
and community colleges to perform the following activities: 

l. Transfer a pupil's permanent record, or a copy of the permanent record, to the K-12 
school district or private school where the pupil intends to enroll upon the request of the 
K-12 school district or private school where a pupil intends to transfer. (Ed. Code, 
§ 49068.) 

2. Transfer appropriate records or a copy thereof to a community college or public or 
private institution of postsecondary education within California that a student intends to 
transfer to upon request from the student. (Ed. Code, § 76225.) 

Do the activities mandated by Education Code sections 49068 and 76225 conslilule new 
programs or higher levels of service? 

The claimants have pied Education Code section 49068, as added by Statutes 1975, chapter 816, 
formerly numbered as Education Code section 10939, and renumbered to current Education 
Code section 49068 by Statutes I 976, chapter 1010. Similarly, the claimants have pied 
Education Code section 76224, as added by Statutes 1975, chapter 816, formerly numbered as 
Education Code section 25430.7, and renumbered to current Education Code section 76225 by 
Statutes 1976, chapter 1010. As pied by the claimants, section 49068 imposes the following 
state-mandated activity: 

Transfer a pupil's permanent record, or a copy of the permanent record, to the 
K-12 school district or private school where the pupil intends to enroll upon the 
request of the K-12 school district or private school where a pupil intends to 
transfer. (Eel. Code, § 49068.) 

In addition as pied by the claimants, section 76225 imposes the following state-mandated 
activity: 

Transfer appropriate records or a copy thereof to a community college or public 
or private institution of postsecondary education within California that a student 
intends to transfer to upon request from the student. (Eel. Code, § 76225.) 

However, in 1959 former Education Code section 10752 provided in relevant part: 

Whenever a pupil transfers from one school district to another within this State, 
the cumulative record of the pupil, which may be available to the pupil's parent 
for inspection during consultation with a certificated employee of the district, or a 
copy of the record, shall be transferred to the district to which the pupil transfers; 
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provided, a request for such cumulative record is received from the district to 
which the transfer is made. 93 

The requirements of former Education Code section 10752 was made applicable to co111111unity 
college districts by former Education Code section 25422.5 which provided: 

Except as otherwise provided in this code, the powers and duties of community 
colleges are such as are assigned to high school boards. 94 

Former Education Code section 10752 was repealed and renumbered to former Education Code 
section 10939 in 1975 by Statutes 1975, chapter 816. In addition, as noted above, former 
Education Code section 25422.5 was in existence in 197495 and was not repealed until the 
renumbering of the Education Code by Statutes 1976, chapter I 0 I 0% As shown by the above 
language, prior to 1975, K-12 school districts and community college districts were required to 
transfer a pupil/student's "cumulative record." Currently, K-12 school districts are required to 
transfer a pupil's "permanent record," and community colleges districts are required to transfer 
"appropriate records." The scope of the term "cumulative record" was undefined in the pre-1975 
governing statutes. Similarly, the scope of the terms "permanent record," and "appropriate 
records" are undefined in the governing statutes. As a result, an ambiguity arises to what 
K-12 school districts and community college districts were required to transfer pre-1975 and 
what K-12 school districts and community college districts are required to transfer now. Thus, it 
is necessary to determine what "permanent record," "appropriate records," and "cumulative 
record" mean. 

In order to determine the meaning of "permanent record" and "appropriate records" it is 
necessary to read these terms in the context of the whole statutory scheme and not as individual 
parts or words standing alone.97 

As quoted above, Education Code sections 49062 and 76220 provide that pupil/student records 
are to be established, maintained, and destroyed according to regulations adopted by the State 
Board of Education and the Board of Governors. As a result, the Legislature has placed the 

93 Fonner Education Code section 10752 (Statutes 1959, ch. 1989), repealed and renumbered to 
. former Education Code section l 0939 by Statutes 1975, chapter 816, repealed and renumbered to 

Education Code section 49068 by Statutes 1976, chapter I 010. 

9
'
1 Statutes 1970, chapter l 02. 

95 See attachments "Education Code 1973 - Sections l -12851" and "Education Code 1973 -
Sections 20 l 01-45065 ." The "Foreword" .of these attachments note that these editions of the 
Education Code show "all sections as they are in effect on and after January 1, 1974." 

96 See attachments "California State Assembly and Senate Final History - 1973-74 Session" and 
"California State Assembly and Senate Final History - 1975-76 Session." These documents 
published by the Legislative Counsel provide an index of each section of the California 
Constitution, codes and uncodified laws affected by measures introduced during legislative 
sessions. Both attachments indicate no repeal of former Education Code sections 1031, 1034, 
and 25422.5 between 1973-1975. Pursuant to Evidence Code section 664 "It is presumed that 
official duty has been regularly performed." 

97 Fonlana Unified School Dist., supra, 45 Cal.3d at p. 218. 
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authority to define what pupil and student records are to be established in the hands of the Board 
of Education and the Board of Governors. 

The regulations of the Board of Education define "mandatory permanent pupi 1 records" as "those 
records which are maintained in perpetuity and which schools have been directed to compile by 
California statute, regulation, or authorized administrative directive."98 In addition to defining 
"mandatory permanent pupil records," the Board of Education sets forth definitions for 
"mandatory interim pupil records," and "permitted pupil records."99 The Board of Education's 
regulations then delineates what information each record shall include. 100 Therefore, "permanent 
record" is a subset of a larger group of records. 

The regulations of the Board of Governors do nol define "appropriate records." In order to 
define "appropriate records" it is necessary to view the term "appropriate records" in the context 
of the whole of Education Code section 76225. "Appropriate records" is used in section 76225 
within the context of a student transferring from one community college or public or private 
institution of postsecondary education to another within the state. It follows that "appropriate 
records" is limited to those appropriate for the transfer of a student. 

As noted above, the pre-1975 governing statutes did not define the scope of "cumulative record" 
as used in former Education Code section 10752. To determine the scope of"cumulative record" 
it is necessary to look at the plain language of the term. The American Heritage Dictionary 
defines "cumulative" as, "Acquired by or resulting from accumulation." 101 Thus, the plain 
language of former Education Code section 10752 required K-12 school districts and community 
college districts to transfer the accumulated records of a pupil/student. Therefore, the scope of 
what former Education Code section 10752 required to be transferred \Vas nol limitecl to a 
pupil/student's "permanent record" as defined post 1975, nor was it limited to records 
appropriate for the transfer ofa student. Rather, all of the pupil/student records accumulated by 
a K-12 school district or community college district regarding a particular pupil/student were 
required to be transferred to the pupil/student's new school or colkge. As a result, the 
pupi I/student records required to be transferred by former Education Code section 10752 
included the "permanent record" and "appropriate records." 

Pursuant to the above discussion, former Education Code section 10752 required K-12 school 
districts and community college districts to transfer a pupil's permanent record and a student's 
"appropriate records," or a copy of the permanent/appropriate record, to the new school where 
the pupil/student intends to enroll upon the request of the new school or the student. Thus, the 
activities required by Education Code sections 49068 and 76225 do not constitute a new program 
or higher level of service. Staff finds that Education Code sections 49068 and 76225 do not 
mandate new programs or higher levels of service on K-12 school districts and community 
college districts subject to article XI.II B, section 6 of the California Constitution. 

98 California Code of Regulations, title 5, section 430, Register 77, No. 39 (Sept. 23, 1977). 
99 Ibid. 
10° California Code of Regulations, title 5, section 432, subdivision (b)(2)(B), Register 77, No. 39 
(Sept. 23, I 977). 
101 American Heritage Dictionary (new college ed. 1979) p. 322. 
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Foster Family Agencv Access to Education Records (Ed. Code. § 49069.3): 

Does Education Code section 49069.3 mandate any activities? 

Education Code section 49069.3 addresses a foster family agency's access to records of grades, 
transcripts, and individualized education plans of currently enrolled or former pupils. 
Specifically, section 49069.3 provides: 

Foster family agencies with jurisdiction over currently enrolled or former pupils 
may access records of grades and transcripts, and any individualized education 
plans ... maintained by school districts or private schools of those pupils. 

Pursuant to the plain language of section 49069.3, foster family agencies with jurisdiction over a 
pupil are authorized to access the pupil's records of grades and transcripts and any individualized 
education plans maintained by K-12 school districts. Although the plain language does not 
expressly state that a K-12 school district must provide a foster family agency with access to a 
pupil's record of grades and transcripts, and any individualized education plans, section 49069.3 
must be read in the context of the whole statutory scheme and not as individual patis or words 
standing alone. 102 In addition, section 49069.3 "must be given a reasonable and common sense 
interpretation consistent with the apparent purpose and intention of the lawmakers, practical 
rather than technical in nature, which upon application will result in wise policy rather than 
mischief or absurdity." 103 

Scction 49069.3 was adopted under article 4 of Chapter 6.5 of part 27 ofdivision 4 of title 2 of 
the Education Code addressing the rights of parents in the context of pupil records. Education 
Code section 49069, immediately preceding section 49069.3, provides that parents of currently 
enrolled and former pupils have an absolute right to access any and all pupil records related to 
their children and requires K-12 school districts to adopt procedures to provide access to parents. 
"Parents" is defined by Education Code section 49061 as a natural parent, an adopted parent, or 
legal guardian. Therefore, parents or foster parents who have been made a guardian of a pupil 
had access to the records of a pupil, but foster family agencies did not. 

Immediately following section 49069.3, Education Code section 49069.5 provides in relevant 
part: 

The Legislature finds and declares that the mobility of pupils in foster care often 
disrupts their educational experience. The Legislature also finds that efficient 
transfer of pupil records is a critical factor in the swift placement of foster 
children in educational settings. 104 

In this context, Education Code section 49069.3 was adopted to lessen the negative effect 
ofa pupil's mobility in foster care on the pupil's educational experience. The legislative 

102 Fontana Unified School Dist., supra, 45 Cal.3d at p. 218. 

103 American Buildings Co. v. Bay Commercial Construction. Inc. (2002) 99 Cal. App. 4
111 

1193. 

104 Education Code section 49069.5, subdivision (a) (Stats. 1998, ch. 311). 
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history of section 49069 .3 indicates this intent, acknowledging that: 

... private foster agencies find it difficult to track the records of children in their 
care since they do not have direct access except through the government social 
worker assigned to the pupil's case. 

Foster children are placed in numerous homes throughout their stay in foster care. 
Each timi: they are moved, the new foster parent must access the pupil's school 
records and attempt to reconstruct the child's educational background. lfthe 
private foster agency had permission to access these records they would be able to 
take some of the burden off of the nevv· parent, and expedite their review of the 
child's school recorcls. 105 

Jn light of the statutory scheme surrounding Education Code section 49069.3 and the legislative 
intent behind its adoption, a reasonable and common sense interpretation consistent with the 
apparent purpose and intention of the lawmakers is that K-12 school districts arc required to 
provide a foster family agency access to the records of grades and transcripts, and any 
individualized education plans maintained by the K-12 school district regarding a student under 
the jurisdiction of the foster family agency. An interpretation to the contrary would render a 
foster family agency's right to access meaningless. 

Staff finds that Education Code section 49069.3 mandates K-12 school districts to perform the 
following activity: 

Provide access lo records of grades and transcripts, and any individualized 
i:ducation plans of a current or former pupil under the jurisdiction of a foster 
family agency to the foster family agency. (Ed. Code,§ 49069.3.) 

Does rhe activity manda!ed hy Education Code seclion 49069.3 conslilule a new program or 
higher level of service? 

In order for slate-mandated activities to constitute new programs or higher levels of service the 
activities must carry out the governmental function of providing a service to the public, or 
impose unique requirements on local governments that do not apply to all residents and entities 
in the state in order to implement a state policy. 106 In addition, the requirements must be new in 
comparison with the pre-existing scheme and must be intended to provide an enhanced service to 
the public.

107 
To make this determination, the requirements must initially be compared with the 

legal requirements in effect immediately prior to its enactment. 108 

In Long Beach Unified School Dis!., the court held, "although numerous private schools exist, 
education in our society is considered to be a peculiarly governmental function." 109 Herc, the 

105 
Exhibit 1-1, p. 641, Senate Rules Committee, Office of Senate Floor Analyses, Analysis of 

Assembly Bill 2453 (1999-2000 Reg. Sess.) as amended April 6, 2000. 

'
06 Cou111y of Los Angeles, supra, 43 Cal.3d 46, 56. 

107 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 

108 !hid. 

109 Long Beach Unified School Dis/., supra, 225 Cal.App.3d at p. 172. 
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activity mandated by Education Code section 49069.3 constitutes a program under article XII! B 
of the California Constitution by carrying out the governmental function of education. The 
requirement of Education Code section 49069.3 aids a pupil's educational goals by minimizing 
the disruption to a pupil's education due to transferring between schools. Thus, the activity 
mandated by Education Code section 49069.3 constitutes a "program." 

In addition, prior to the enactment of Education Code section 49069.3 in 2000, 11° K-12 school 
districts were not required to provide access to records of grades and transcripts, and any 
individualized education plans of a current or former pupil under the jurisdiction of a foster 
family agency to the foster family agency. Staff finds that Education Code section 49069.3 
mandates the following new program or higher level of service on K-12 school districts: 

Provide access to records of grades and transcripts, and any individualized 
education plans of a current or former pupil under the jurisdiction of a foster 
family agency to the foster family agency. (Ed. Code,§ 49069.3.) 

Transfer of Foster Children's Records Between Local Educational Agencies (Ed. Code, 
§ 49069.5: 

Does Education Code section 49069.5 mandate any activities? 

Education Code section 49069.5 addresses the transfer of foster children's educational and 
background records from one local educational agency to another. Education Code 
section 49069.5 was added by Statutes 1998, chapter 311, and subsequently amended by 
Statutes 2003, chapter 682, and Statutes 2005, chapter 639. As added by Statutes 1998, chapter 
311, Education Code section 49069.5 provided: 

(a) The Legislature finds and declares that the mobility of pupils in foster care 
often disrnpts their educational experience. The Legislature also finds that 
efficient transfer of pupil records is a critical factor in the swift placement of 
foster children in educational settings. 

(b) Upon the request of a county social service or probation department, a 
regional center for the developmentally disabled, or other placing agency, a local 
education agency with which a pupil in foster care has most recently been 
enrolled that has been informed of the next educational placement of the pupil 
shall cooperate with the county social service or probation department to ensure 
that the pupil's education record is transferred to the receiving local education 
agency in a timely manner. 

(c) Whenever a local educational agency with which a pupil in foster care has 
most recently been enrolled is informed of the next educational placement of the 
pupil, that local educational agency shall cooperate with the county social service 
or probation department to ensure that educational background information for 
that pupil's health and educational record, as described in Section 16010 of the 
Welfare and lnstitut.ions Code, is transferred to the receiving local educational 
agency in a timely manner. 

110 Statutes 2000, chapter 67 (Assem. Bill No. 2453). 
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I .. 

(ct) Information provided pursuant to subdivision (c) of this section shall include, 
but not be limited to the following: 

(I) The location of the pupil's records. 

(2) The last school and teacher of the pupil. 

(3) The pupil's current grade level. 

(4) Any information deemed necessary to enable enrollment at the receiving 
school, to the extent allowable under state and federal law. 

(e) Notice shall be made within five working days and information transferred 
within five additional working days of receipt of information regarding the new 
educational placement of the pupi I in foster care. 

As <:idded in 1998, section 49069.5, subdivision (b) mandates a K-12 school district with which a 
pupil in foster care !ms most recently been enrolled to cooperate with the county social service or 
probation department to ensure that the pupil's education record is transferred to the receiving 
local education agency in a timely manner after the K-12 school district has been informed of the 
pupil's next educational placement and upon the request of a county social service or probation 
department, a regional center for the developmentally disabled, or other placing agency. 

Subdivision (c) of section 49069.5 mandates K-12 school districts to cooperate with the county 
social service or probation department to ensure that educational background information for that 
pupil's health and educational record, as described in Welfare and Institutions Code 
section 16010, is transferred to the receiving local educational agency in a timely manner. 
Welfare and Institutions Code section 16010 provides that a health and education summary shall 
include, but is not limited to, the following information: (1) the names and addresses of the 
child's health, dental, and education providers; (2) the child's grade level performance; (3) the 
child's school record; ( 4) assurances that the child's placement in foster care takes into account 
proximity to the school in which the child is enrolled at the time of placement; (5) a record of the 
child's immunizations and allergies; (6) the child's known medical problems; (7) the child's 
current medications; (8) past health problems and hospitalizations; (9) a record of the child's 
relevant mental health history; (10) the child's known mental health condition and medications; 
( 11) and any other relevant mental health, dental, health, and education information concerning 
the child determined to be appropriate by the Director of Social Services. 111 Subdivision (cl) of 
section 49069.5, further defii1es what educational background information is to include. 

Subdivision (e) of section 49069.5 provides that "notice shall be made" and "information 
transferred," however, an ambiguity arises as the plain language of the subdivision is silent as to 
who is responsible for these activities. Due to this ambiguity, it is necessary to determine 
whether K-12 school districts are required to provide notice and/or transfer information pursuant 
to subdivision (e). In order to make this determination, subdivision (e) must be interpreted in 
light of all of the provisions of section 49069.5. Subdivision (a) and (b) both provide that a K-12 
school district must cooperate when it "has been informed of the next educational placement of 
the pupil." In light of this language it is evident that the "notice" referenced in subdivision (e) is 
notice 10 K-12 school districts, and the requirement that "notice shall be made" is not directed at 

111 
Welfare and Institutions Code section 16010 (Stats. 2001, ch. 353). 
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K-12 school districts. Instead the requirement that "notice shall be made" is directed toward 
county social service or probation departments, regional centers for the developmentally 
disabled, or other placing agencies. In regard to the transferring of information, from the plain 
language of subdivisions (b) and (c), K-12 school districts and the county social service or 
probation department are to cooperate to ensure the transfer of a pupil's information. As a result, 
pursuant to subdivision (e) of section 49069.5, K-12 school districts are required to transfer a 
pupil's information to a pupil's new local educational agency within five working days of notice 
that the pupil in foster care is transferring. 

In 2003, section 49069.5 was substantially amended by Statutes 2003, chapter 862. The 
claimants have not pied the 2003 amendments, or any subsequent amendments, to 
section 49069.5, and as a result, staff makes no independent findings regarding section 49069.5, 
as amended by Statutes 2003, chapter 862, or any amendments thereafter. However, it is 
necessary to determine whether the activities mandated by section 49069.5, as added in 1998, 
continue after the operative date of the 2003 amendments. 

The 2003 amendments to section 49069.5 removed the requirements as set forth by 
subdivisions (b)-(d), which required that K-12 school districts cooperate with county social 
service or probation departments to ensure the transfer of specific pupil information. The 
2003 amendment to section 49069.5 continued to require that K-12 school districts "deliver the 
educational information and records of the pupil to the next educational placement" upon 
receiving a transfer request from a county placing agency, as previously required by 
subdivision ( e) of the 1998 version of section 49069. 5. 112 The operative date of the 2003 
amendment is January l, 2004. As a result, after December 31, 2003, the activities required by 
Education Code section 49069.5, subdivisions (b)-(d), as added by Statutes 1998, chapter 311, 
are no longer required. However, the requirement of Education Code section 49069.5, 
subdivision (e) remains. 

In summary, staff finds that Education Code section 49069.5, as added by Statutes 1998, 
chapter 311, mandates K-12 school districts to perform the following activities: 

l. Cooperate with the county social service or probation department to ensure that a pupil's 
education record is transferred to the receiving local education agency in a timely manner 
after the K-12 school district has been informed of the pupil's next educational placement 
and upon the request of a county social service or probation department, a regional center 
for the developmentally disabled, or other placing agency. (Ed. Code,§ 49069.5, 
subd. (b) (Stats. 1998, ch. 31 l.) (Period of reimbursement July I, 200 I-Dec. 31, 2003).) 

2. Cooperate with the county social service or probation department to ensure that 
educational background information for a pupil's health and educational record is 
transferred to the receiving local educational agency in a timely manner after the K-12 
school district has been informed of the pupil's next educational placement. 

Educational background information transferred pursuant to Education Code 
section 49069.5, subdivision (c), includes but is not limited to: (1) a health and education 
summary as described in Welfare and Institutions Code section 16010 (Stats. 2001, 
ch. 353); (2) the location of the pupil's records; (3) the last school and teacher of the 

112 Education Code section 49069.5, subdivision (cl), as amended by Statutes 2003, chapter 862. 
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pupil; ( 4) the pupil's current grade level; and (5) any information deemed necessary to 
enable enrollment at the receiving school, to the extent allowable under stale and federal 
law. (Ed. Code, § 49069.5, subds. (c) and (cl) (Stats. 1998., ch. 311.) (Period of 
reimbursement .l uly 1, 2001-Dec. 3 1, 2003 ).) 

3. Transfer the educational and health record of a pupil in foster care to the pupil's new 
local educational agency vvithin five working days of receipt of information regarding the 
new educational placement of the pupil. (Ed. Code,§ 49069.5, subd. (e) (Stats. 1998, 
ch. 311 ).) 

Do !he 111a11da1ed ac1ivilie.1· of Educalion Code section :/9069.5 conslilule new programs or 
higher levels o,f service? 

Education Code section 49069.5 constitutes a "program" by carrying out the govcrnmernal 
function of education. Like Education Code section 49069.3, Education Code section 49069.5 
aids a pupil's educational goals by minimizing the disruption to pupils clue to transferring 
between schools. In addition, prior to the enactment of Education Code section 49069.5 in 
1998, 113 K-12 school districts were not required to engage in the activities mandated by 
Education Code section 49069.5. Staff finds that Education Code section 49069.5, as added by 
Statutes 1998, chapter 311, mandates the following new programs or higher levels of service on 
K-12 school distric!s: 

1. Cooperate with the county social service or probation department lo ensure that a pupil's 
education record is transferred lo the receiving local education agency in a timely manner 
after the K-12 school district has been informed of the pupil's next educational placement 
and upon ·the request of a county social service or probation department., a regional center 
for the developmentally disabled, or other placing agency. (Eel. Code, § 49069.5, 
subd. (b) (Stats. 1998, ch. 311.) (Period of reimbursement July l, 2001-Dec. 31, 2003).) 

2. Cooperate with the county social service or probation department lo ensure that 
educational background information for a pupil's health and educational record is 
transferred to the receiving local educational agency in a timely manner after the K-12 
school district has been informed of the pupil's next educational placement. 

Educational background information transferred pursuant to Education Code 
section 49069.5, subdivision (c), includes but is not limited to: (I) a health and education 
su rnmary as dcscri bed in We I fare and 1 nsti tut ions Code section I 601 0 (Stats. 200 I, 
ch. 353); (2) the location of the pupil's records; (3) the last school and teacher of the 
pupil; (4) the pupil's current grade level; and (5) any information deemed necessary to 
enable enrollment at the receiving school, to the extent allowable under slate and federal 
law. (Eel. Code, § 49069.5, subcls. (c) and (cl) (Stats. 1998., ch. 311.) (Period of 
reimbursement .July 1, 2001-Dcc. 31, 2003).) 

3. Transfer the educational and health record of a pupil in foster care lo the pupil's new 
local educational agency within five working days of receipt of information regarding the 
new educational placement of the pupil. (Ed. Code,§ 49069.5, subd. (e) (Stats. 1998, 
ch. 311 ).) 

113 St<itutes 1998, chapter 311. 
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Release of Pupil Information to Peace Officers (Ed. Code, § 49076.5): 

Does Education Code section 49076.5 manda!e any aclivities? 

Education Code section 49076.5 addresses the release of a pupil's information to peace officers. 
Specifically, section 49076.5 provides: 

(a) Notwithstanding Section 49076, each school district shall release any 
information it has specific to a particular pupil's idemity and location that relates 
to the transfer of that pupil's records to another school district within this state or 
any other state or to a private school in this state to a designated peace officer, 
upon his or her request, when a proper police purpose exists for the use of that 
information. 

(b) In order to protect the privacy interests of the pupil, a request to a schoo.l 
district for pupil record information pursuant to this section shall meet the 
following requirements: 

(I) For ihe purposes of this section "proper police prnvose" means that probable 
cause exists that the pupil has been kidnapped and that his or her abductor may 
have enrolled the pupil in a school and that the agency has begun an active 
investigation. 

(2) Only designated peace officers and federal criminal investigators and federal 
law enforcement officers, as defined in Section 830.1 of the Penal Code, whose 
names have been submitted to the school district in writing by a law enforcement 
agency, may request and receive the information specified in subdivision (a). 
Each law enforcement agency shall ensure that each school district has at all times 
a current list of the names of designated peace officers authorized to request pupil 
record information. 

(3) This section does not authorize designated peace officers to obtain any pupil 
record information other than that authorized by this section. 

(4) The law enforcement agency requesting the information shall ensure that at no 
time shall any information obtained pursuant to this section be disclosed or used 
for any purpose other than to assist in the investigation of suspected criminal 
conduct of kidnapping. A violation of this paragraph shall be punishable as a 
misdemeanor. 

(5) Tl1e designated peace officer requesting information authorized for release by 
this section shall make a record on a form created and maintained by the law 
enforcement agency which shall include the name of the pupil about whom the 
inquiry was made, the consent of a parent having legal custody of the pupil or a 
legal guardian, the name of the officer making the inquiry, the date of the inquiry, 
the name of the school district, the school district employee to whom the request 
was made, and the information that was requested. 

(6) Whenever the designated peace officer requesting information authorized for 
release by this section does so in person, by telephone, or by some means other 
than in writing, the officer shall provide the school district with a letter 
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confirming the request for pLtpil record information prior to any release of 
information. 

(7) No school district, or ofiicial or employee thereof, shall be subject to criminal 
or civil liability for the release of pupil record information in good faith as 
authorized by this section. 

The plain language of Education Code section 49076.5 requires K-12 school districts to release 
any information it has specific to a particular pupil's identity and location that relates to the 
transfer of that pupil's records to another school district within California or any other state or to 
a private school in California to a designated peace officer upon the officer's request, when a 
proper police purpose exists for the use of that information. 

The claimants allege activities resulting from subdivision (b) of section 49076.5; 11
'
1 however, as 

shown by the above quoted language, subdivision (b) defines "proper police purpose" and sets 
forth requirements of police officers seeking pupil records. Thus, subdivision (b) does not 
require any activities on K-12 school districts. 

Staff finds that Education Code section 49076.5, subdivision (a), mandates K-12 school districts 
to perform the following activity: 

Release any information it has specific to a particular pupil's identity and location 
that relates to the transfer of that pupil's records to another school district within 
this state or any other state or to a private school in this state to a designated peace 
officer, upon his or her request, when a proper police purpose exists for the use of 
that information. (Ed. Code, § 49076.5, subd. (a).) 

Does rhe mandated aclivity of Education Code section 49076.5 comritule a new program or 
higher level of service? 

As noted by the court in Carmel Valley Fire Protection Dis!. v. Stale of California (1987) 
190 Cal.App.3d 521,

1
p

1
olice and_ fire protectio_n are two c:_fthe most essential and basic fonc_ti?ns 

of local government. - Education Code section 49076.:::i was adopted for the purpose of g1v111g 
peace officers the authority to access the school records of children suspected of having been 
kidnapped as a method to help find these children. 116 For this reason, Education Code 
section 49076.5 carries out a governmental function of police protection of children. In addition, 
prior to 1993, 117 K-12 school districts were not required to release information specific to a 
particular pupil's identity and location that relates to the transfer of that pupil's records to 
another school district to designated peace officers. Therefore, staff finds that Education Code 
section 49076.5 mandates the following new program or higher level of service on K-12 school 
districts: 

114 Test claim 02-TC-34, p. 29. 
115 

Carmel Valley Fire Pro/ection Dis!., supra, 190 Cal.App.3d. at p. 537. 
116 

Exhibit 1-l, p. 645, Office of Senate Floor Analyses, Analysis of Senate Bill Number 1539 
( 1993-1994 Reg. Sess.) as amended August 30, 1993. 
117 Statutes 1993, chapter 561. 

49 Test Claim 02-TC-34, Studenl Records 
Final Staff Analysis 



Release any information it has specific to a particular pupil's identity and location 
that relates to the transfer of that pupil's records to another school district within 
this state or any other state or to a private school in this state to a designated peace 
officer, upon his or her request, wl1en a proper police purpose exists for the use of 
that information. (Ed. Code, § 49076.5, subd. (a).) 

Provision of Student Information in Compliance with a Court Order or Subpoena (Ed. Code, ~§ 
49077 and 76244): 

Do Education Code sections 49077 and 76244 manda/e any activities? 

As noted during the federal mandates discussion above, Education Code sections 49077 and 
76244 address the provision of pupil/student information in compliance with a court order. 
Because part of Education Code sections 49077 and 76244 have been determined lo constitute 
federal mandates and court mandates, the following discussion will focus on the parts that 
exceed federal law and the court mandate. Specifically, section 49077 provides in relevant part: 

Information concerning a student shall be furnished in compliance with a ... 
lawfully issued subpoena ..... 

The language of section 76244 substantively mirrors the language of Education Code 
section 49077 as made applicable to community college districts. The plain language of 
Education Code sections 49077 and 76244 mandate K-12 school districts and community college 
districts to perform the following activities: 

1. Furnish information concerning a pupil in compliance with a lawfully issued subpoena 
issued by a non-court entity. (Eel. Code, §§ 49077.) 

2. Furnish information concerning a student in compliance with a lawfully issued subpoena 
issued by a non-court entity. (Ed. Code, §§ 76244.) 

The claimants note that the test claim does not allege furnishing information in compliance with 
a court order or lawfully issued subpoena, 11 x however, as shown by the plain language of 
sections 49077 and 76244, K-12 school districts are required to perform the above listed 
activities. 

Do the 111anda1ed activilies of Education Code sec/ions 49077 and 76244 conslilule new 
programs or higher !eve/.\· of service? 

The claimants have pied Education Code section 49077, as added by Statutes 1975, chapter 816, 
formerly numbered as Education Code section 10948, and renumbered to current Education 
Code section 49077 by Statutes 1976, chapter 1010. Similarly, the claimants have plec\ 
Education Code section 76244, as added by Statutes 1975, chapter 816, formerly numbered as 
Education Code section 25430.16, and renumbered lo current Education Code section 76244 by 
Statutes 1976, chapter I 0 I 0. As pied by the claimants, sections 49077 and 76244 impose the 
following state-mandated activity: 

Furnish information concerning a pupil/student in compliance with a lawfully 
issued subpoena issued by a non-court entity. 

11 R Exhibit F, Claimants' response to Chancellor's Office Comments on 02-TC-34, supra, p. 14. 
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However, as set forth in the Code of Civil Procedure sections 1985-1997,
119 

K-12 school districts 
and community college districts were required to furnish information concerning a student in 
compliance witl1 a lawfully issued subpoena, whether as a witness or via the production of 
documents, prior to the adoption of the Education Code sections 49077 and 76244. Derived 
from Statutes 1851, chapter 5, section 402, the Code of Civil Procedure section 1985 defines 
"subpoena" as a writ or order requiring a person's attendance to testify as a witness or to bring 
any books, documents, or other things under the witness's control. Also derived from Statutes 
J 851, chapter 5, sections 409 - 411, the Code of Civil Procedure sections 1985 - 1997, a failure 
to furnish information in compliance with a lawfully issued subpoena subjects the person in 
noncompliance to punishment for contempt, forfeiture of five hundred dollars and damages in a 
civil action, and/or arrest. 120 Thus, K-12 school districts and community college districts were 
required lo furnish information concerning students in compliance with a lawfully issued 
subpoena prior to 1975 as pied by the claimants. As a result, the activities required by Education 
Code sections 49077 and 76244 do not constitute new programs or higher levels of service. 
Therefore staff finds that Education Code sections 49077 and 76244 do not mandate new 
programs or higher levels of service on K-12 school districts and community college districts 
subject to article XIII B, section 6 of the California Constitution. 

Means of Complving with a Lawfully Issued Subpoena or Court Order CEd. Code. §§ 49078 and 
76245): 

Do Education Code sections 49078 and 76245 mandate any activities? 

Education Code sections 49078 and 76245 address the means of complying with a lawfully 
issued subpoena or a court order upon a public school/community college employee solely for 
the purpose of causing him or her to produce a school record pertaining to any pupil/student. 
Specifically, section 49078 provides: 

The service of a lawfully issued subpoena or a court order upon a public school 
employee solely for the purpose of causing him or her to produce a school record 
pertaining to any pupil may be complied with by that employee, in lieu of the 
personal appearance as a witness in the proceeding, by submitting to the court, or 
other agency, or person designated in the subpoena, at the time and place required 
by the subpoena or court order, a copy of that record, accompanied by an affidavit 
certifying that the copy is a true copy of the original record on file in the school or 
school office. The copy of the record shall be in the form of a photostat, 
microfilm, microcard, or miniature photograph or other photographic copy or 
reproduction, or an enlargement thereof. 

119 
Sec Government Code section 11180 - 11191 for administrative subpoenas (added by 

Stats. 1945, ch. 111 ). · 
12° Code of Civil Procedure sections 1991 - 1993, derived from Statutes 1851, chapter 5, 
section 409-411. See Government Code sections 11187 - 11189, providing that enforcement of 
administrative agency subpoena can be enforced through the courts in the same manner provided 
by the Code of Civil Procedure. Government Code sections added by Statutes 1945, 
chapter J 1 I . 
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Section 76245 substantively mirrors Education Code section 49078 as made applicable to 
community colleges and community college districts. 

The claimants assert that sections 49078 and 76245 require K-12 school/community college 
employees to personally appear as a witness upon service of a lawfully issued subpoena or court 
order seeking the production of records of a pupil/student, or to submit a copy of the record in 
1. f' l J1 I I 1eu o ·a persona appearance. - n response, the Chancellor's Office notes that community 
college districts are subject to the law of general application set forth in Code of Civil Procedure 
section 1985 et seq., requiring compliance with subpoenas. 122 The claimants respond that the 
Chancellor's Office errs in its analysis, because a determination of whether a test claim statute 
contains a law of general application must be directed to the test claim statute. 123 However, a 
discussion regarding whether the alleged requirements of section 76245 constitutes a law of 
general application is unnecessary, because it first must be determined whether the alleged 
required activities are actually required by the language of the test claim statute. 

The plain language of sections 49078 and 76245 do not require any activity of K-12 school 
districts/community college districts. Rather, the plain language of sections 49078 and 76245 
provide an alternative means of complying with a lawfully issued subpoena or court order. 
Specifically, sections 49078 and 76245 authorize K.-12 school/community college employees to 
submit a copy of a pupil/student's records to a court, agency, or person designated in a subpoena 
in lieu of personally appearing in court in order to comply with the subpoena (or court order). 
Therefore staff finds that Education Code sections 49078 and 76245 do not mandate new 
programs or higher levels of service on K-12 school districts or community college districts 
subject to article XIII B, section 6 of the California Constitution. 

Notification of Victims of Sexual Assault of Disciplinarv Actions (Ed. Code. § 76234): 

Does Education Code section 76234 mandate any ac1ivi1ies? 

Education Code section 76234 addresses the notification of an alleged victim of sexual assault or 
physical abuse of any disciplinary action by the community college taken against any student for 
the alleged sexual assault or physical abuse and the results of any appeal. Specifically, 
section 76234 provides: 

Whenever there is included in any student record information concerning any 
disciplinary action taken by a community college in connection with any alleged 
sexual assault or physical abuse, including rape, forced sodomy, forced oral 
copulation, rape by a foreign object, sexual battery, or threat of sexual assault, or 
any conduct that threatens the health and safety of the alleged victim, the alleged 
victim of that sexual assault or physical abuse shall be informed within three days 
of the results of any disciplinary action by the community college and the results 
of any appeal. Lil1 ... [i\1. 

121 Exhibit A, Test Claim 02-TC-34, p. 30-32. 

122 Exhibit E, Chancellor's Office Comments on 02-TC-34, supra, p. 6. 

123 Exhibit F, Claimants' response to Chancellor's Office Comments on 02-TC-34, supra, p. 15. 
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The plain language of section 76234 mandates community colleges to perform the following 
activity: 

Inform the alleged victim of sexual assault or physical abuse (as defined by Ed. 
Code, § 76234), within three days of the results of any disciplinary action by the 
community college and the results of any cippeal, whenever there is included in 
any student record information concerning any disciplinary action taken by a 
community college concerning the alleged sexual assault or physical abuse. (Ed. 
Code, § 76234.) 

Does rhe ac/ivily mandated by Educarion Code section 76234 constiture a new program or 
higher level of service? 

Education Code section 76234 constitutes a "program" within the meaning of article X111 B 
section 6 by carrying out the governmental function of protecting a student's educational records 
~1d lin~iting access to these ~ecords to sg~cified ins:ances. Jn addition, prior to the enactme1:t of 
Educanon Code section 762j4 111 1989, - commu111ty colleges were not reqmred to engage 111 

the activities mandated by Education Code section 76234. Staff finds that Education Code 
section 76234 mandates the following new program or higher level of service on community 
colleges: 

Inform the alleged victim of sexual assault or physical abuse (as defined by Eel. 
Code, § 76234), within three days of the results of any disciplinary action by the 
community college and the results of any appeal, whenever there is included in 
any student record information concerning any disciplinary action taken by a 
community college concerning the alleged sexual assault or physical abuse. (Ed. 
Code, § 76234.) 

Adoption of Rules and Regulations for the Implementation of California Law Regarding Student 
Records (Ed. Code. § 76246): 

Does Educa!ion Code section 76246 mandare any activiries? 

Education Code section 76246 addresses the adoption of rules and regulations for the orderly 
implementation of Education Code sections 76200 - 76246. Specifically, section 76246 
provides: 

The Board of Governors of the California Community Colleges shall adopt 
appropriate rules and regulations to insure the orderly implementation of this 
chapter. A community college district governing board may adopt rules and 
regulations which arc not inconsistent with this chapter or witl1 those adopted by 
the board of governors in order to ensure the orderly implementation of this 
chapter. 

The claimants allege that section 76246 requires community college districts to comply with 
appropriate rules and regulations adopted by the Board of Governors of the California 
Community Colleges to insure the orderly implementation of this chapter. However, the plain 

124 Statutes I 989, chapter 593. 
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language of section 76246 makes no mention of "complying with appropriate rules and 
regulations adopted by the Board ofGovernors." 125 Rather, the plain language of section 76246 
requires the Board of Governors to adopt rules and regulations, and authorizes the governing 
boards of community college districts to adopt rules or regulations. As a result, community 
college districts are not required to engage in any activities pursuant to the plain language of 
section 76246. 

In response to the Chancellor's Office comments that argue that Education Code section 76246 
does not require community college districts to engage in any activity, the claimants argue, 
"Certainly the [Chancellor's Office] cannot mean that community college districts need not 
comply with appropriate rules and regulations adopted by its Board of Governors." 126 However, 
a finding that Education Code section 76246 does not require community college districts to 
engage in any activities does not lead to a conclusion that community college districts need not 
comply with the rules and regulations of the Board of Governors. Rather, the finding only 
provides that the plain language of Education Code section 76246 does not require this activity. 

Thus, staff finds that Education Code section 76246 does not mandate a nevv program or higher 
level of service on K-12 school districts or community college districts subject to article XIIT B, 
section 6 of the California Constitution. 

Summary of new programs or higher levels of service on K-12 school districts and community 
college districts subject to article Xlll B, section 6 of the California Constitution: 

Pursuant to the above discussion, staff finds that Education Code sections 49069.3, 49069.5, and 
49067.5 mandate the following new programs or higher levels of service on K-12 school districts 
subject to article Xl!I B, section 6 of the California Constitution: 

I. Provide access to records of grades and· transcripts, and any individualized education 
plans of a current or former pupil under the jurisdiction of a foster family agency to the 
foster family agency. (Ed. Code, § 49069.3.) 

2. Cooperate with the county social service or probation department to ensure that a pupil's 
education record is transferred to the receiving local education agency in a timely manner 
after the K-12 school district has been informed of the pupil's next educational placement 
and upon the request of a county social service or probation department, a regional center 
for the developmentally disabled, or other placing agency. (Ed. Code,§ 49069.5, 
subd. (b) (Stats. 1998, ch. 311.) (Period of reimbursement July I, 200 I-Dec. 31, 2003).) 

3. Cooperate with the county social service or probation depa11rnent to ensure that 
educational background information for a pupil's health and educational record is 
transferred to the receiving local educational agency in a timely manner after the K-12 
school district has been informed ofthe pupil's next educational placement. 

Educational backoround information transferred pursrnmt to Education Code 0 . . 

section 49069.5, subdivision (c), includes but is not limited to: (1) a health and education 
summary as described in Welfare and Institutions Code section 16010 (Stats. 2001, 
ch. 353); (2) the location of the pupil's records; (3) the last school and teacher of the 

125 Exhibit A, Test Claim 02-TC-34, p. 32. 

126 Exhibit F, Claimants' response to Chancellor's Office Comments on 02-TC-34, supra, p. 16. 
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pupil; (4) the pupil's current grade level; and (5) any information deemed necessary to 
enable enrollment at the receiving school, to the extent allowable under state and federal 
law. (Ed. Code,§ 49069.5, subds. (c) and (d) (Stats. 1998., ch. 311.) (Period of 
reimbursement July 1, 2001-Dec. 31, 2003).) 

4. Transfer the educational and health record of a pupil in foster care to the pupil's new 
local educational agency within five working days of receipt of information regarding the 
new educational placement of the pupil. (Ed. Code, § 49069.5, subd. (e) (Stats. 1998, 
ch. 311).) 

5. Release any information it has specific to a particular pupil's identity and location that 
relates lo the transfer of that pupil's records to another school district within this state or 
any other stale or to a private school in this state to a designated peace officer, upon his 
or her request, when a proper police purpose exists for the use of that information. (Ed. 
Code, § 49076.5, subd. (a).) 

In addition, pursuant to the above discussion staff finds that Education Code sections 76234 
mandates the following new program or higher level of service on community college districts 
subject to article XJII B, section 6 of the California Constitution: 

Inform the alleged victim of sexual assault or physical abuse (as defined by Ed. 
Code,§ 76234), \Vithin three clays of the results of any disciplinary action by the 
community college and the results of any appeal, whenever there is included in 
any student record information concerning any disciplinary action taken by a 
community college concerning the alleged sexual assault or physical abuse. (Ed. 
Code, § 76234.) 

Issue 3: Do the state-mandated new programs or higher levels of service impose costs 
nrnndated by the state on K-12 school districts and community college 
districts within the meaning of article XIII B, section 6, and Government 
Code section 17514'! 

Tn order for the test claim statutes to impose a reimbursable state-mandated program under the 
California Constitution, the test claim statutes must impose costs mandated by the state. 127 

Government Code section 17514 defines "cost mandated by the state" as follows: 

[A]ny increased costs which a local agency or school district is required to incur 
after July I, 1980, as a result of any statute enacted on or aher January I, 1975, or 
any executive order implementing any statute enacted on or after January 1, 1975, 
which mandates a new program or higher level of service of an existing program 
within the meaning of Section 6 of Article Xl!I B of the California Constitution. 

The claimants estimated that they "will incur approximately $1,000, or more, annually, in 
staJ.Ting and other costs in excess of an)~ funding F71~ovided to school districts and the state for the 
penod from July l, 200 l through June _,o, 2002" - to implement all duties alleged by the 
claimants to be mandated by the state. 

127 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 
128 

Exhibit A, Test Claim, Exhibit I, Declarations of Bill Hendrick and I-Jerman C. Lee. 
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Thus, staff finds that the record supports the finding of costs mandated by the state and that none A 
of the exceptions in Government Code section 17556 apply to deny these activities. As a result, W 
staff finds that Educatioh Code sections 49069.3, 49069.5, and 49076.5 impose costs mandated 
by the state on K-12 school districts within the meaning of article XIII B, section 6 of the 
California Constitution and Government Code section 1 7514 for the following activities: 

I. Provide access to records of grades and transcripts, and any individualized education 
plans of a current or former pupil under the jurisdiction of a foster family agency to the 
foster family agency. (Ed. Code, § 49069.3.) 

2. Cooperate with the county social service or probation department lo ensure that a pupil's 
education record is transferred to the receiving local education agency in a timely manner 
after the K-12 school district has been informed of the pupil's next educational placement 
and upon the request of a county social service or probation department, a regional center 
for the developmentally disabled, or other placing agency. (Ed. Code, § 49069.5, 
subcl. (b) (Stats. 1998, ch. 311.) (Period of reimbursement .July 1, 2001-Dec. 31, 2003).) 

3. Cooperate \Vi th the county social service or probation departn1c11t to ensure that 
educational background information for a pupil's health and educational record is 
transferred to the receiving local educational agency in a timely manner after the K-12 
school district has been informed of the pupil's next educational placement. 

Educational background information transferred pursuant to Education Code 
section 49069.5, subdivision (c), includes but is not limited to: (1) a health and education 
summary as described in Welfare and lnstitutions Code section 16010 (Stats. 2001, 
ch. 353); (2) the location of the pupil's records; (3) the last school and teacher of the & 
pupil; (4) the pupil's current grade level; and (5) any information deemed necessary to V 
enable enrollment al the receiving school, lo the extent allowable under state and federal 
law. (Eel. Code, § 49069.5, subds. (c) and (cl) (Stats. 1998., ch. 311.) (Period of 
reimbursement .July 1, 200 I-Dec. 31, 2003 ).) 

4. Transfer the educational and health record of a pupil in foster care to the pupil's new 
local educational agency within five working days or receipt of information regarding the 
new educational placement of the pupil. (Ed. Code,§ 49069.5, subd. (e) (Stats. 1998, 
ch. 311).) 

5. Release any information it has specific to a particular pupil's identity and location that 
relates to the transfer of that pupil's records to another school district within this state or 
any other state or to a private school in this state to a designated peace officer, upon his 
or her request, when a proper police purpose exists for the use of that information. (Ed. 
Code, § 49076.5, subd. (a).) 

Similarly, staff finds that Education Code section 76234 imposes costs mandated by the state on 
community college districts within the meaning of article XHI B, section 6 of the California 
Constitution and Government Code section 1 7514 for the following activity: 

Inform the allec:ed victim of sexual assault or physical abuse (as defined by Ed. 
Code, § 76234), within three clays of the results of any disciplinary action by the 
community college and the results of any appeal, whenever there is included in 
any student record information concerning any disciplinary action taken by a 
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community college concerning the alleged sexual assault or physical abuse. (Ed. 
Code, § 76234.) 

Staff notes that Education Code sections 49065 and 76220 provide K-12 school districts and 
community co.liege districts with fee authority to cover "the actual cost of furnishing copies of 
any pupil/student record" as defined by Education Code sections 49061 and 76210. This fee 
authority does not extend to furnishing the first two transcripts of records of former pupils or 
current/former students, or the first two verifications of various records of former pupils or 
current/former students, or the cost of searching for or retrieving any pupil or student record. 
Subject to the limitations discussed, this fee authority is applicable to all of the state-mandated 
activities identified above. Therefore, any revenue resulting from the fee authority set forth in 
Education Code sections 49065 and 76220 is offsetting revenue and shall be deducted from the 
costs claimed for furnishing pupil records and student records respectively. 

Conclusion 

Staff concludes that Education Code sections 49069.3, 49069.5, and 49076.5 constitute 
reimbursable state-mandated programs on kindergarten through I ih grade school districts within 
the meaning of article Xlll B, section 6 of the California Constitution, and Government Code 
section 17514, for the following specific new activities: 

1. Provide access to records of grades and transcripts, and any individualized education 
plans of a current or former pupil under the jurisdiction of a foster family agency to the 
foster family agency. (Ed. Code,§ 49069.3.) 

2. Cooperate with the county social service or probation department to ensure that a pupil's 
education record is transferred to the receiving local education agency in a timely manner 
after the K-12 school district has been informed of the pupil's next educational placement 
and upon the request of a county social service or probation department, a regional center 
for the developmentally disabled, or other placing agency. (Ed. Code,§ 49069:5, 
subd. (b) (Stats. 1998, ch. 311.) (Period of reimbursement July 1, 2001-Dec. 31, 2003).) 

3. Cooperate \Nith the county social service or probatlon departn1ent to ensure that 
educational background information for a pupil's health and educational record is 
transferred lo the receiving local educational agency in a timely manner after the K-12 
school district has been informed of the pupil's next educational placement. 

Educational background information transferred pursuant to Education Code 
section 49069.5, subdivision (c), includes but is not limited to: (1) a health and education 
summary as described in Welfare and Institutions Code section 16010 (Stats. 2001, 
ch. 353); (2) the location of the pupil's records; (3) the last school and teacher of the 
pupil; (4) the pupil's current grade level; and (5).any information deemed necessary to 
enable enrollment at the receiving school, to the extent allowable under state and federal 
law. (Ed. Code,§ 49069.5, subds. (c) and (cl) (Stats. 1998., ch. 311.) (Period of 
reimbursement July I, 200 I-Dec. 31, 2003 ).) 

4. Transfer the educational and health record of a pupil in foster care to the pupil's new 
local educational agency within five working days of receipt of information regarding the 
new educational placement of the pupil. (Ed. Code,§ 49069.5, subd. (e) (Stats. 1998, 
ch. 311).) 
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5. Release any information it has specific to a particular pupil's identity and location that 
relates to the transfer of that pupil's records to another school district within this state or 
any other state or to a private school in this state to a designated peace officer, upon his 
or her request, when a proper police purpose exists for the use of that information. (Ed. 
Code,§ 49076.5, subd. (a).) 

Staff further concludes that Education Code 76234 constitutes a reimbursable state-mandated 
program on community college districts within the meaning of article XIII B, section 6 of the 
California Constitution, and Government Code section 17514, for the following specific new 
activity: 

Inform the alleged victim of sexual assault or physical abuse (as defined by Ed. 
Code, § 76234 ), within three days of the results of any disciplinary action by the 
community college and the results of any appeal, whenever there is included in 
any student record information concerning any disciplinary action taken by a 
community college concerning the alleged sexual assault or physical abuse. (Ed. 
Code, § 76234.) 

In addition, staff concludes the fee authority lo charge a fee that does not exceed the actual cost 
of furnishing copies of any pupil/student records, set forth in Education Code sections 49065 and 
76223, is applicable to the state-mandated programs described above. this fee authority does 
not extend to furnishing the first two transcripts of former pupils' records/students' records, or 
the first two verifications of various records of former pupils/students, or the search for or 
retrieval of nny pupil/student record. Therefore, any revenue resulting from the fee authority set 
forth in Education Code sections 49065 nnd 76223 is offsetting revenue and shall be deducted 
from the costs claimed for furnishing pupil/student records. 

Any other test claim stntutes and allegations not specifically approved above, do not impose a 
reimbursable state mandated program subject to article Xlll B, section 6 of the California 
Constitution. 

Recommendation 

Staff recommends the Commission adopt this staff analysis and partially npprove this test claim. 
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SixTen and Associates 
Mandate Reimbursement Services 

. ' . I 

dll"H B. PETERSEN, MPA, JD, President 
- Balboa Avenue, Suite 807 
San Diego.' CA 92117 

June 19, 2003 

Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

Re: TEST CLAIM OF Riverside Unified School District and 
Palomar Community College District 
Statutes of 2000 I Chapter 67 
Student Records 

Dear Ms. Higashi: 

Exhibit A 

Telephone: (858) 514-8605 
Fax: (858) 514-8645 

E-Mail: Kbpslxten@aol.com 

Enclosed are the original and seven copies of the Riverside Unified School District 'and 
Palomar Community College District test claim for the above referenced mandate. 

I have been appointed by the Districts as their representE]tive for the test claim. The 
Districts request that all correspondence originating froh'i' your office and doc1,1ments 
subject to service by other parties be directed to me, with copies to: 

Michael H. Fine 
Deputy Superintendent 
Business Services & Governmental Relations Division 
Riverside Unified School District 
3380 141

h Street 
Riverside, CA 92501 AND 
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Paula Higashi, Executive Director, 
Commission on State Mandates 

Jerry R. Patton 
Assistant SuperintendenWice President 
Finance and Administration Services. 
Palomar Community College District . 
1140 West Mission Road 
San Marcos, CA 92069-1487 

June 19, 2003 

The Commission regulations provide for an informal conference of the interested parties 
within thirty days. 

If this meeting is deemed necessary, I request that it be conducted in conjunction with a 
regularly scheduled Commission hearing. · 

Sincerely, 

Keith B. Petersen 

C: Michael H. Fine, Deputy Superintendent 
Bqsine;;s S~ryices,~,,pove:lmrn~ptal. R!;llations Division 
Riverside Unified School Dist(ict _ -

Bill Hel')9r.ick •. PQD, Director Pup_!I Sef\(.ices Department 
~iversicje_ Unifi.~cl_ Sqbool Qistrict 

Jerry R. Patton· 
Assistant SuperintendentMce President 
Finance and Administration Services 
Palomar Community College District 

Herman C. Lee, Director, Enrollment Services 
Palomar Community College Dist[!Qt . 

Thomas Donner, Chair EMCN College Committee 
Santa Monica Community College District 
1900 Pico Boulevard 
Santa Monica, CA 90405-1628 
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state of California 
COMMISSION ON STATE MANDATES 
980 Ninth Street, Suite 300 
Sacramento, CA 96814 
(916) 323-3662 
CSM2(1/91) 

TEST CLAIM FORM 

For Official Use Only 

Claim No. 
Local Agency or School District Submitting Claim 

RIVERSIDE UNIFl!=D SCl:IOOL DISTRICT and PALOMAR COMMUNITY COLLEGE DISTRICT 

Contact Person 

Keith B. Petersen, President 
SlxTen and Associates 

Claimant Address 

Riverside Unified School District 
3380 14th Street 
Riverside, California 92501 

Telephone Number 

Voice: 958-514-8605 
Fax: 858-514-8645 

Palomar Community College District 
1140 West Mission Road 
San Marcos, California 92069-1487 

Representative Organization to be Notified 

Or. Carol Berg, Consultant, Education Mandated Cost Network 
clo School Services of California 

. Voice: 916-446-7517 
Fax: 916-446-2011 

1121 L Street, Suite 1060 
Sacramento, Cl\ 958.1.4 

Is claim alleges the·existence of a reimbursable state mandated program within·the meaning bf section,17514 of the 
ovemment Code and §action 6, article XIII B of the California Constitution. This test claim is filed pursuant to section 

17551 (a\ of the Government Code. · • . 
Identify specific section(s) of the chaptered bill or executive order alleged to contain a mandate, Including the' particular 
statutory code_:~ltation(s) within the chaptered bill, if applicable. Student Records 

.··,.'" 

Chapter 67, Statutes of 2000 
Chapter 846, Statutes of 1998 
Chapter 311, Statutes of 1998 
Chapter 879; Statutes of 1996 
Chapter 756, Statutes of 1995 . 
Chapter 561;Sfatutesof -1993 
Cl1apter 593, Statutes of 1989 
Chapter 496, Statutes of 1983 
Chapter 1347, Statutes of 1980 
Chapter 1297, Statutes of 1976 
Chapter 816, StatLJtes of 1975 

~:?i ,!. .. ' .. ~ 

Education Code Section 49062 
Education Code Section 49065 
Education Code Section 49067 
Education Code Section 49068 
Education Code Section49069.3 
Education Code Section 49069.5 
Education Code Section49076.5 
Education Code Section 49077 
Education Code Section 49078 

Education Code Section 78220 
Education Code Section 76223 
Education Code Sebticin 76225 
Education Code Section 76234 
Education Code Section 76244 
Education Code Section 76245 
Education Code Section 76246 · 

IMPORTANT: P~Ei\SE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING TEST CLAiM ON 
THE REVERSE SIDE. . 
Name and Title of Authorized Representative Telephone No. 

Michael H. Fine 909-766-1020 
Deputy Superintendent 
Business Services & Governmental Relations Division 

Date 

June -13_, 2003 
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State of California 
COMMISSION ON STATE MANDATES 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
(916) 323-3562 
CSM 2 (1/91) 

TEST CLAIM FORM 
Cairn No 

JUN 2 3 ZOD3 
COMMISSION ON 

STA TE MANDATES 

Local Agency or School District Submitting Claim 

RIVERSIDE UNIFIED SCHOOL DISTRICT and PALOMAR COMMUNITY COLLEGE DISTRICT 

Contact Person 

Keith B. Petersen, President 
SixTan and Associates 

Claimant Address 

Riverside Unified School District 
3380 14th Street 
Riverside, California 92501 

Telephone Number 

Voice: 858-514-8605 
Fax: 858-514-8645 

Palomar Community Collage District 
1140 West Mission Road 
San Marcos, California 92069-1467 

Representative Organization to be Notified 
Dr. Carol Barg, Consultant, Education Mandated Cost Network Voice: 916-446-7517 
c/o School Services of California Fax: 916-446-2011 · 
1121 L Street, Suite 1060 
Sacramento, CA 95814 

This claim alleges the existence of a reimbursable state mandated program within the meaning of section 17514 of the 
Government Gode and secti.on 6, article XIII B of .the California Constitution. This test claim is filed pursuant to section 
175511al of the Government Code. ~-'- - · 
Identify specific section(s) of the chaptered bill or executive order alleged to contain a mandate, Including the,particular 
statutory code Cfiation(s) within _the chaptered bill, if applicable. Student Records ·. · 

Chapter 67, Statutes of 2000 
Chapter 646, Statutes of 1996 
Chapter 311, S.tatutes of 1998 
Chapter 879, Statutes of 1996 
Chapter 758, Statutes of-1995 
Chapter 5~1, Statutes of 1993 
Chapter 593, §~lutes of 1989 
Chapter 498~ Statutes of,1983 
Chapter 1347, Statutes of 1980 
Chapter 1297, Statutes of 1976 
Chapter 816, Statutes of 1975 _ 

Education Code Section 49062 
Education Code Section 49065 · 
Education Code Sectlon49067 
Education Code Section 49068 
Education Code Section 49069.3 
Education Code Section 49069.5 
Education Code Section 49076.5 
Education Code· Section 49077 
Education Code SE!ctlon 49078 

Education Code Section 76220 
Education Code Section 76223 
Education Code· section 76225 
Education Code Section 76234 
Education Code Section 76244 
Education Code Section 76245 
Education Code Section 76246 

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING TEST CLAl_tv1 ON 
THE REVERSE,·SIPE, · - -·. · 
Name and Title of Authorized Representative Telephone No. 

Jen)' R. Patton 
Assistant SuperintendenWice President 
Finance and Administration Services 

Signature of Authorized Representative 

x 

(760) 744-1150 

Date 
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Chapter 498; Statµtes of 1983. 
Chapter 1347, Statutes of 1980 
Chapter 1297, !?ta~l1tes of .1. ~76 
Chapter 816, Statutes of 1975 

Education Code Section 49062 
Education Code Section 49065 
Education Code·sek:tibn 49667 
Education Code Section 49068 
Education Ccide Section490q9.3 
Education Code Section 49069.5 
Education Code Section 49076.5 
Educafioh code section 49677 
Education Code Section 49078 
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Education Code Section 76223 
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Education Code Se't:tion 76244 
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Test Claim of Riverside Unified School District 
and Palomar Community College District 

Chapter 67/00 Student Records 

1 PART 1. AUTHORITY FOR THE CLAIM 

2 The Commission on State Mandates has the authority pursuant to Government 

3 Code section 17551 (a) to " ... hear and decide upon a claim by a local agency or school 
• ,. I~ :. 

4 district thatthe local agency or school district is entitled to be reimbursed by the state for 

5 costs mandated by the state as required by Section 6 of Article XIII B of the California 

6 Constitution." Riverside Unified School District and Palomar Community College District 

7 are "school districts~ as. def1.ned in Gov~·rnment Code.section 17519.1 

....... ~: 

8 PART II. LEGISLATIVE, HISTORY OF: THE CLAIM 

9 This test claim alleges mandated costs reimbursable by the state for school 

10 districts, county offices of education, an~ community college districts to develop and 

11 implement polities and procedures to. search and retrieve, furnish and forward student 
• ' . • . .. J 

12 records. 

13 SECTION 1. LEGISl,.ATIVE HISTORYPRIOR TO JANUARY 1, 1975 

14 Prior to January 1, 1975; there were no statutes, code sections or regulations 

15 which required scfiool di$tri-cts'to sear~h and retrieve, furnish or forward student records 
. . ' . . ' :- ' 

16 as hereinafter d~~cribed.- '--.--

17 SECTION 2. LEGISLATIVE M!STOR~{AFtER JANUARY 1, 1975. 

18 A. SCHOOL DISTRICTS '" 

1 Government Code Se.ction 17519, a_s added by Chapter 1459/84: 
~ · ". :':"· .. ,,. · ·. r: . 

"School District" n:ieans any school district, community college distriet, or county 
superintendent of schoois." 

106 



1 

2 

3 

4 

Test Claim of Riverside Unified School District 
and Palomar Community College District 

Chapter 67/00 Student Records 

Chapter 816, Statutes of 1975, Section 4, added Education Code Section 109322
. 

Subdivision (b) defines "pupil record" as any information directly related to a pupil, other 

than directory information, not including informal notes made by a school officer or 

employee. Subdivision (d) defines "school district" to mean any school district that . 

2 Education Code Section 10932, as added by Chapter 816, Statutes of1975, 
Section 4: 

"(a) "Parent" means a natural parent, an adopted parent, or legal guardian. If 
parents are divorced or legally separated, only the parent having legal custody of the 
pupil may consent to release records to others pursuant to Section 10946, provided, 
however, that either parent may grant consent if both parents have notified, in writing,· 
the school or school district that such an agreement has been made. Whenever a pupil 
has attained the age of 18 years or is attending an institution of postsecondary 
education, the permission or consent required of, and the rights accorded to, the parents 
or guardian of the pupil shall thereafter only be required of, and accorded to, the pupil. 

(b) "Pupil record" means any item of information directly related to an identifiable 
pupil, other than directory information, which is maintained by a school district or 
required to be m.a.intained by (llny employee i!)·the performance of his duties v...:IJE!ther 
recorded by handwriting, print, tapes, film, microfilm or other means. 

"Pupil record" shall not include informal notes related to a pupil compiled by a · 
school officer.or employee.which remains in the sole possession of the maker and is not 
accessible or .revealecj to,any _oth~r person.· 

(c) ~'Pirectpry information" means one or more of the following itenis: student's 
name, ad<:lress, date and place of birth, major ·field of study, participation in officially 
recogniz:ed activities anC!·sports; weight.and·height of mempers of athletic te?ims, tjates 
of attendanr::e; degrees and aw!'lrds received, and the rnostrecent previous public or 
private school attended by the student. . 

(d) "School district" means any school district maintaining any of grades 
kindergarten through:.12/any public school providing instruction in any of grades 
kindergarten through 12, the office of the county superintendent of schools, or any 
special school operated by the Department of Education. · 

( e) "Access!' means a person13I. inspection and,Teview of a record or an accurate 
copy of a record, an·oraldescription or communication of a record or an accurate copy 
of a record, or a requestto release a copy of any record."· 

..... · .. 
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Test Claim of Riverside Unified School District 
and Palomar Community College District *. 

Chapter 67/00 Student Records W 

1 maintains any of grades K-12, any special school operated by the Department of 

2 Education, or the office of the county superintendent of schools. 

3 Chapter 816, Statutes of 1975, Section 4, added Education Code Section 109333 

4 which requires school districts to establish, maintain, and destroy pupil records 

5 according to regulations adopted by the State Board of Education; and prohibited 

6 destruction of pupil records except pursuant to those regulations.· 

7 Chapter 816, Statutes of 1975, Section 4, added Education Code Section 109364 

8 which requires school districts to furnish up to two transcripts or ~p to twoverifications 

9 of former pupil's records without charge. 

-
3 Education Code Section 10933,·as added by Ch'apter 816, Statutes of 1975, -

Section 4: · · · · , 

"School districts shall establish; maintain, and-destroy pupil records according to·· 
regulations adopted by the State Board of Education. Such regulatiohs·shall establish 
state policy as tb what items bf iriformatio'ri shall be-placed into pUpil'reccirds. and what 
informatiori'is appropriate to be compiled b·y ·individual school officers 'or- employees: · · 
under the exceptioh·to ·pupil records' provided· in subdivision {b) afSection 10932. No 
pupil records shall be aestfoyed exceptpur5uant to such regulations oras provided iii 
subdivisions (b)_ and (c) of Section 10941 ." .· '''"·· '· : · 

.· ;. - ' ,;·. ·\ 

4 Education Code Section 10936, as added by Chapter 816,-. Statutes of 1975, 
Section 4:. -" -co-- - -, .. -,,,-. · 

i\ .r .... · .. :,. 

"Any school ·district may make a' reasonable :charge in an amount not to exceed 
the actual cost of.furnishing copies ofany:pupil -record; provided,·however, that no 
charge shall be made for furnishing {1}-up to two transcripts-of former·puplls' records or 
(2) up to two verifications of various records of former pupils." 
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Test Claim of Riverside Unified School District 
and Palomar Community College District 

Chapter 67/00 Student Records 

Chapter 816, Statutes of 1975, Section 4, added Education Code Section 109385 

which requires school districts to prescribe regulations which require the evaluation of · 

each pupil's achievement for each marking period. If the pupil is in danger of faiiing a 

course, a conference with, or a written report to, the parent of the pupil is required. 

Chapter 816,-Statutes of 1975, Section 4, added Education Code Section 

109398 which requires school districts to adopt rules and regulations concerning the 

, .. 
5 Education Code Section 10938,as added by Chapter 816, Statutes of 1975, 

Section 4: 

"(a} The.governing oo.a.rd of each school district shall_prescribe regulations 
re-quiring the evalu9tion ofe139h pupi['s achievement for. each marking period afld 
requiring? c:qnf~rence with. or a wrl\t~nreport to, .the parent of _each pupil whenever it 
becom~s ?Vi~ent to the teacher thatthe pupil is in dariger of failing a course. The 
refusal of the parent.to.attend the conference, or to respong to the written report, shall· 
not preclude failing the pupil at the end of the grading period. · 

·(b) The goverriing boara of:any, schoG1i:districtmay adopt regulations authorizing 
a teacher to assign a failing grade to any pupil whose absences from the teacher's class 
that are not excused pursuant to Section 48205 equal or exceed a maximum number 
which shall be specified by the board. Regulations adopted pursuant to this subdivision 
shall include;· but not be limited·to,. the following: 

- , ( 1 ).Areasonable opportunity for the pupil or the pupil's parent or guardian 
to explain the absences. 

(2) A method for identification in the pupil's record of the failing grades 
assigned to the:pupil on tlie basis of excessive unexcused absences .. 
(c) Notwithstanding the provisions of subdivision (a) of Section 49061, the 

prov·1sions of this section shall apply to the parent or guardian of any pupil without regard 
to the age of.the pupil." .. 

: :-::.:' .. ;. . ' 

6 Education Code Section 10939; as added by'.Chapter 8161Statutes of 1975; · 
Section 4: · , -· ., 

' ,,.·.. ., 
1·;.1 • .•"-· 

"Whenever a'pupil transfers from one school district to a.nether or to_ a private 
school, or transfers from a private school toa schooldistrictwithinthe state, the pupil's 
permanent enrollment and scholarship record or a:copy thereof' shall be transferred by 
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Test Claim of Riverside Unified School District 
and Palomar Community College District & 

Chapter 67/00 Student Records W' 

1 transfer of student records between a pupil's current and former school. A notice shall 

2 be given to the parent informing them of their rig ht to receive a copy and rig ht to 

3 challenge the content of the record. 

4 Chapter 816, Statues of 197 5, Section 4, added Education Code Section 10948 7 

5 which requires information to be· released in compliance with a court order, and, for the 

6 first time, requires the pupil and parent to be notified in advance, 

7 ·chapter 816, Statutes of 1975, Section 4, added Education Code Section 109498 

the former district or private school upon a request from the-district or private school. 
where the pupil intends ta enroll. Any school districtreqliestifig suc:h a transfer of· a·· 

· record sh a tr notify the parent of his right fo receive' a copy of the record and a right to a 
hearing to tnallenge the content of the record. Tne State Board bfEdutation·ishereby 
authorized to adopt rules and regulations concerning the transfer ofrecords." ... · 

. . 
7 Education Cade Section 10948, as added by Chapter B16, Statutes of 1975, 

Section 4: · · · ' 
:·' .. 

"Information concerning a student shall be furnished in c0mpliance with a court 
order. The parent and the pupil shall be notified in advance 6f such compliance by the· 
school employee who complies and releases the information if lawfully possible within 
the retjuirenients of the judicial order." ,,, , " 

···" ,., ..... 

0 Education-Code Section -10949, .as,,added by Chapter 816, Statutes of 1!;l75, 
Section 4: ;< " .· ,: ..• 

+, .'.... ·:· ..... · .. '. -- . . 

"The service of a subpoena upon a public school employee solely for the purpose 
of ca1..1sing him to produce a school record pertaining to any pupil may be complied with 
by employee·; !in lieu of1persona! appearance as'a witness In the ·proceeding; by,.· . · 
submitting to the court, or other agency issuing the subpoena, at the time and place· 
required by the subpoena, a copy of record, accompanied by an affidavit certifying that 
copy is a truecopy.ofthe.originalrecord1onfile:.inthe school or•schoo\ . .office.'": .. The copy 
of the record ·sha\\ ·be in ·the form ofa•photostat, microfilm,. microcard i or miniature. · 
photograph or' other photographic·copyor reproduction;· or an enlargement thereof." 
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Test Claim of Riverside Unified School District 
and Palomar Community College District 

Chapter 67 /00 .Student Records 

which requires school district employees to comply with a subpoena to furnish 

· information concerning a student. In lieu of appearing as a witness, the employee may 

provide a copy of the record along with an affidavit certifying that the record is a true 

copy of the original. 

Chapter 1010, Statutes of 1976, operative April 30, 1977, recodified and 

renumbered the Education Code: The relevant code section numbers for school districts . ",\ . . . ' 

cited above, before and after, are.as follows: 

I·. , 

Former Code Section 

1p932 

10933,. 

10~~~ 

10938 

.10$31=) . 

10948 

R~~umbered Code S~ction 

49061 

49062 

49065 . 

•l :,,,. 

t+9067- .. ,, 

· 4gps~ · · 
,.. -. 

4907i:,~_-·. 
-~ .- . -

"• . 

. 10949. 4!;!.078 ·. -. . . •. ~ 

Chapter 1'297, St~t'~te~.'qtj9i6,Section 1,··,~mend~d Edu~ation Code Se,~ti~'~ · 
•• '· '. .• . •••..• - ; ·- .•• ' ; . -. ' i . '·· •" - • - • 

9 \.!~_;:.~ • .-~ . . .·. ·, ... -· ··.-. ,,:.:."::''' ...;:i· . ··-::<·· .· ,· '·.~· ·.· . '·: ...... i·~ .. 

10932 , subdivisiqn (a), tp limit section 1094_1 chall13ng~s to .cy~tqgi~I parlj!nt.~ and 
. ; ..... .··: ·,: ' ,· • -,'1 •.•• 

. ._, ::-:=-!.· .. :':· :t}::-F.".: :• .. ... ·.i... . ::':.: .:.).. , . ,-·~ .$. ·:·" .... :.,. ·,:,;· .· '.··.: .... 
· -~· E;dyq~ti9n Cpd~1l3eqti9n tQS).32, ac!9!3<:1.b.Y Chapter 81,q, ~tC!tlJtes of.;1975, 

Section4, as amended by-Chapter 129~.S.tatutes of.1976tSecttqn 1: · ., -.. . . . .,, 
.. ; ;\ .. . ··_, •' .'./ .. _; ::,": .... "::. \~,.' '•· '; ,. '-''..L ::; c . .:::, '. • '•; ,(~;-.. 

"(a) "Parent" means a natural parent, an ~led adoptive parent, or legal 
guardian. If parents are divorced 0r. legally-separated; only the parent having:legal 
custody of the pupil may challenge the content ofa record pursuant to Section 10941. 
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Test Claim of Riverside Unified School District 
and Palomar Community College District 

Chapter 67/00 Student Records 

1 guardians. Subdivision (b) was amended to exparid the term "maker" to include 

2 "substitutes". 

3 Chapter 1297, Statutes of 1976, Section 4.5, amended Education Code Section 

4 · 1093610 to require school districts to search for or retrieve any pupil record free of 

offer a written response to a record pursuant to Section 10943. or consent to release 
records to pthe'rs pursuantto Secffon 10946, provided,.however, that either paretfr may 
grant consent if both parents have notified, in writing, the school or school district that 
such an agreement has been made. Whenever a p'upil has ·attained the age cif 18 years 
or is attending an institytion of pos\secondary education, the permission or consent 
required of, and the·rights'1accorded·ta', the· parents or guardian of the pupil shall 
thereafter only be required of, and accortjE3,d to, the pupil. .. 

(b) "Pupil record" means any item ofinformation directly related to afi' identifiable 
pupil, other than directory information, w~jc.t:i is maintained by a school distrift or 
required to be maintained by any employee' in the performance of his duties whether 
recorded by handwriting, print, tapes, f!l,rrt..,,m,icrofilm or other means. . " .. , 

"Pupil record" shall not include informal notes related to a pupil compiled by a 
school officer or employee which remaJQ§t ip 1he sole possession of the m~~Eilf. 13nd is are 
not accessible or revealed to any other 'person except a s·ubstitute. For pl.!rooses of this 
subdivision, "substitute" means a person who petiorms the duties of the individual who 
.made the notes on a temporary basis, an(:f"does not refer to a person who"pebhanently 
succeeds the maker of the notes jn his or her position, . . 

(c) "Directory information" means one'br more of the following items: student's 
name, address, telephone number. datt;! -~nc:i. place of birth, major field of .. §tl/.qY, 
participation in officjally recognized acti\fities"and sports, weight and heighfof members 
of athletic t~ams, dates qf attend.:u1ce, degrees anq. CjlW~fQ§ r€lcei\led, angJl:}e most 

. recent previ6Gs"pu61ic Or'prWate'scKooi attendeffby;the student' .... - ,.. . . . ;· -
(d) "School district" means any school district maintaining any of grades 

kindergarten throbgi1'1'2(ahy public school; p'revidihg :irfstrtlchori. iri any of grades. 
kindergarten through 12, the office of the county superintendent of schpo\s, or any 
special school operated by the. Depa.rtmer:it of Ed!.!cation._ . . . . _ . 

( e) "Acces~··: meahi~Fa ·pe·rsbh"$1: ii"ispeCtiOff:a~cf·r~view of a)~ecofd. or an accurate 
copy of a record, an oral descfiptionor 'torrfrnuni'ciit!On 'of a rei'cord &·an accurate'copy ' 
of a record, er .filld. a request to release a copy of any record," 

' ,.;·'.·;;/'. ::······.:_:;:::··:'.f':i..:"}.:~;;·.i;,;_\~.~~: :··.·.··;·;_::_·_,···--- ··: ·:··,,·::1.:.:: : ;.·· ·;. ' 

10 Education Code Section 10936; added by·Chapter 816; Statutes of 1975, 
Section 4; as amended coy Chapter 1297, S.tatutes of.j976; Section 4.5: 
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Test Claim of Riverside Unified School District 
and Palomar Community College District 

Chapter 67/00 Student Records 

2 Chapter 1297, Statutes of 1976, Section 5, amended Education Code Section 

3 10939 to make technical changes. 

4 Chapter 1297, Statutes of 1976, Section 9.5, amended Education Code Section 

5 1094811 to require the school district to make a "reasonable effort" to notify the pupil and 

6 the parent in advance of complying with a judicial order. 

7 Chapter 36, Statutes of 1977, Sections 210, 212, 213, and 218 amended 

s Ed'ucation Code Sections 49061, 49065, 49068 and 49077 respectively to make . . ··'' ' - . 

. I ~ ~ . 

9 tecl:)nical changes .. 

10 , Chapter 928, Statutes of 1978, Section 3, amended Education Code Section 1. 49061 12 to rngdlf~the defil)ition of the term "access" to include the receipt of an accurate 

,, ;': "Any school.districtmay:make a reasonable charge inan amount notit6 exceed 
the actual c6sfoffUrnishing. copies bf any pupil record; proyided, however·, ,that no ' . 
charge shall be made forfurriishing (1) Up to two transcripts of former pupils're!cords or 
(2) up to two .verificatiohs'cifVarious •records 'bfformer pupils: Nc:fcharqe may be ·made 
to search for, cir to rettie\ieHahy bupilTei'COrd.i':,0 ••· · ' •·;;·, •'' · 

.·,. ;, .. ~! .• ··.; ·_ -··-~'-, ,•·. ·.; . 
_:·.;· _,··: ' -

11 Education Code Section 10948, added by Chapter 816, Statutes of 1975,··· ': 
Section 4, as amended by Chapter 1297, Statutes of 1976, Section 9.5: 

"Information concer'riing:a student shalkbe furnished in'cbmpliarice with a court orde·r. 
The'~are~'tand'ti'le pupil sflall:be. notifie·ei1Fi advan'ee of she~ ·eeffif}liariee by the s'Ctfoo1.· 
effipleyee who complies and releases the infeFmetien The school district'shafi:mal<:e'a' 
reasonable effort to notify the parent and the pupil in advance of such compliance if 
lawfully possible•withir:rctfre ·requirements· of:tfiefjcfdicial Order'/' ·:n· ' .·· · · · ·. ' · ' ' 

J.i· ··-'!•·:;_·:.t~lt "~:,:_:)C·.~ .... ( 1 r·-'.:: . .-' :.. ';·i:~!.·H·:-:r·::'.·::.;·.~-·, ,·_, ,_ · ,•· '· 

12 Educ~tiori. Code Section ·4906~, recodified and renumbered by ·Chapter 101 o, ., 
Statutes of1.976tSection 2; as amended by Chapter 928;·Statutes of 1978, Section 3: 

. ,: - .... 
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Test Claim of Riverside Unified School District 
and Palomar Community College District 

Chapter 67/00 Student Records 

2 Chapter1347, Statutes of 1980, Section 1, amended Education Code Section 

3 4906213 to make technical changes and to provide that pupil records shall inc!Lide a 

'4 pupil's healtlf record. 

5 Chapter 498, Statutes of 1983, Section 92, amended Education Code Section' 

6 4906714 to add subdivision (b), which requires school districts to· assign a failing grade 

"(e) "Access" mea.ns a Rersonal .inspestion and rev_iew of a record.or an ?Ccurate copy of 
a record, or receiptbf an accurate copy of a record, an oral description or · 
communication of a record or an accurate copy of a record, and a request to rele~se a 
copy of any record.' · · · · 

.~., 

··: .. 

· 
13 Education Code Section 49062, recodified and renumberec;l by Chapter 1010, · 

Statutes of 1976; 'Seetibri 2, as 'amended oy Chapter 1341, Statutes' 'Of 1980·, Section 1: 

"School districts shall establish, maintain, and destroy pupil recoras·accordirig to 
regulations .51dppt~d by the State Board of Educcit.ion. Pupil 1records shall .include a .: 
pupil's health.record. Such regulatipns shall e~ta.blish·state,poJicy a& towhat>items of· 
information shall be,plaGed ·into pupil records and what ioformation'1is appropriate to be 
compi!,~,i;! ~Y ,i_nqiyidu~l.,.i:;c;hool officers or employi;i9s,under:tbe .. exception to pupil records 
provided in subdivision (b) of Section ~ 0932 49061. 'N-9 p!J.pilorecord~;s\iall be.:destrqyed, 
except pursuant to such regulations or as provided in subdivisions (b) and (c) of· Section 
~0941 49070;", ' ,i ;"« ," . 

' .•. - i :·. 

14.J:ctucatiorl Code Sec;tiQ!il 4.::10~7 1 ·forme,rly Section 10938, recodified and : · ,. · '' 
renumberE:l.O~PY Chapter1~ Ort.Q1>.Statute.s ·Of .1976, ·Sei;:tion· 2; as'amended by Chapter498; ·· · · 
Statutes .. 9f,,A,9,_!:?,~·r' . .!?..!3!qti9rt~?·>.'.1~:.';::·· ... ,., .... <·' .. ., .. , .... ' ... .,, •. " · ... · ···:·>· ' · .• • : "'':":' .• , ·:::,,··. ·•· · ~· .. ''·''·"·"'.,,,:,-: i\ ,r .:;!,;'---· ,,,,,, •. •· ......... 

. . ... ,, - -·· ·-
. ·fl•;~~-\?-J:(::/·.-... ·_:-~:.,·;~,'.:~:,~·:'lJ~U:.:?,,.1.·::,·'-,!_~::~~!,.":·.c. 1 ·~i':.',·'1,··1,._. "<1~.f,•,-· .. ·-: '"::.';.)_ ... \::;._i.~~~~:J): :-:~:if··· . ·, · . >· ·· ~ ,. 

"(a) The governing board of-each schopl districtshall,prescribe regulat10Ms · 
requiring the evaluation of each pupil's achievement. for each marking period and 
requiring a: conferehce•with;. or a written rept:irt to, the'pafent of each pupil w~enever it 
becomes·eviderit'to the teacher thatthe pupil is in dan'ger of tailing a ··course.· The ' 
refusal of the parent to attend the conference, or to respond to the written report, shall 
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Test Claim of Riverside Unified School District 
and Palomar Community College District 

Chapter 67/00 Student Records 

based on absences based on a maximum number given by the board, and to make 

technical changes. 

Chapter 561, Statutes of 1993, Section 1, added Education Code Section 

49076.515
. Subdivision (a) requires school districts to provide information, upon 

not preclude failing the pupil at the end of the grading period. 
Cb) The governing board of any school district may adopt regulations authorizing 

a teacher to assign a failing grade to any pupil whose unexcused absences from the 
teacher's class equal or exceed a maximum number which shall be specified by the 
board. Regulations adopted pursuant to this subdivision shall include, but not be limited 
to, the following: 

.,,: (1) A reasonable opportunity for the pupil or the pupil's parent or guardian to · 
explain the absences: . 

(2) A method for.identification in.the pupil's record of the failing.grades assigned 
to the pupil on the basis of excessive unexcused absences; 

·t .(QLNotwithstanding the provisions of subdivision (a) of Section 49061, the 
provisions of this section shall apply to the parent or guardian of any pupil without regard 
to the age of the pupil." 

'' ;. is EducatiQD .Code Section 49076.5, as added by Chapter 561, Statutes of 1993, 
Section 1: · 

"(a) Notwithstanding Section 49076 .. each school district shall release any 
information it has specific to a particular pupil's idemtity and location that relates to the 
transfer of that pupil's records to another school district V\litt:iin this state or any other 
state or to a private sc;hool in.this state to a designated peace office~. upon his or her 
request, when. a proper police purpose exists for the 1:1se . .Qfthat information. 

(b) In ordertq protectthe privacy interests,ofthe pupil, a request to a school 
district for pupil record information pursuant to this section shall meet the following 
requirements: 'c: ., . ! , , 

(1) For the purposes of this sei::,tion ''proper police purpose" means that 
probable cal:lse exists. that the pupil ha.s been ·kidnapped·and that his or her , 

. abductor may have, enrolled the pupil in a s9hool and that the agency has begun 
an active investigation. 

(2) Only,designated peace. officers and .federal criminal investigators and 
federal law enforcement officers, as defined in Section 830.1,of the Penal Code, 
whose names have been submitted to the school district in writing by a law 
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I request of a peace officer, regarding a pupil's identity or location as it relates to the 

2 transfer of that pupil's record to another school. Subdivision (b) requires the request for 

3 information to meet the following: (1) probable cause must exist that the pupil has been . 

4 kidnapped and the abductor may have enrolled the pupil in another school, (2) only 

5 designated peace officers may request the information, (3) no other information shall be 

6 released, (4) the law enforcement agenc;y requesting the information shall ensure that 

7 the information provided is·used only for the purpose of assisting in the Investigation of 

enforcement agency,. may request and receive the information specified in. 
subdivision (a). Each law enforcement agency shall ensure that each school 
district has at all times a,current list of.the-names.of designated peace officers 
authorized to request pupil record information .. · 

(3) This section does not authorize designated peace officers to obtain any 
pupil record information other than that·authorized by this section::; .. 

(4) The law enforcement agency requesting the information:·shall ensure 
that at no time shall any information obtained pursuant to this section be 
disclosed or used for any purpdse other· than to -as~ist iri thei"iiivestigation of 
suspected criminal conduct of kidnapping. A violation of this paragraph shall be 
punishable as a misdemeanor. · . 

(5)Tn~·desighated'peace (ifficer requesting inforrti~tioh autff6rized Tcir 
re!ease;by this seictior+·stfoll rri"ake'.a·record on a form· created aria,inainfairied by 
the'law enforcement '?9i9h6{whicl'i"sha11 indu~e-tfie narry·ero-nhe .. p'upH about., · 
whom the inquiry w~s. ma9~;the'86nsent bf cf parent having legal •custody of the 
pupil or a legal 'guardian; the-'haine"of the office{ making the-ihqUir)i/the date of . 
the inqUify; tfie:hame Of th~ scno01 · disffiet, the schCSol distfiet_'employi§e fo whom 
the req'uest was maae, and the 'in'fofriiatio"n thafWas requestea. > ·: · •· ·. · · ;. 

(6) Whenever the designated peace officer requesting informc=.tion ·· ' 
authorizedl6r release·bY-ttlis 'section· tloes'so in 'person/by telephbne, or by 
soin'e mearis ·atner'ttran''iri Writing/the bfficef shall 'prqv.ide .. 'tne· school district-With 
a 'lett'er;Confirming the 'reqdest fof.pupil record iriformatidn'p'tiOf'tifahy release of 
information. · ·>:·,:;·.- ···. ·· >:,-.·····., ·~; .. :., •. ,.. 

· · .·. ·' · (?}'Nb sch-Obi di~trict,!C>i" offiCial or ;effiployee t~eirebf/~hall be subject to 
crimlnal'6r civil liability for the release'bf pupil t~dord· information in gbba fa it~ as 
authorized by this sedi0n." · .,... " ' '' · · · · - ·• · • 
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the kidnapping, (5) a record shall be made by the requesting peace officer which 

includes, the name of the pupil, consent from the parent, the name of the officer making 

the inquiry, the date of the inquiry, the name of the school district, the name of the 

school district employee to whom the request was made, and the information requested, 

and (7) releases school districts from criminal and civil liability for providing the 

information. 

Chapter 879, Statutes of 1996, Section 2, amended Education Code Section 

4907?1 6 to include "guardian", and to require school districts to provide information with 
. . 

a lawfully issued subpoena in addition to court orders, and to make other technical 

1

1

A changes. 

~ .Chapter 879, Statutes of 1996, Section 2, amended Education Code Section 

12 4907817 to include a lawfully issued subpoena or a court.order, and ·to make technical 

16 
Education Code Section 49077, recodified and renumbered by Chapter 101 O, 

Statutes of 1976,:Section 2, as amended by Chapter 879, Statutes of 1996, Section 2: .. -. 

"Information concerning a student shall be furnished in compliance with a court order or 
a lawfully issued'subpoerta: The school district shall make'a'·reasonable effort to notify 
the parerit~orle6al guardian and the pupil in advance ·of 8tleh compliance with a.' laWful\y. 
issued subpbena·-and. in the case oN::'Ompliance With·a court order;' if laWfLilly possible•· 
within the requirerilents•ofthe jBdieiat order:" · · · , '' · · 

I I'~·· ' 
~ ··- ,_ . : ~ 

17 
Education Code Section 49078, recodified and renumbered by Chapter 1010, 

Statutes of 1976, Section 2, as amended by Chapter 879rStatutes of 1996, Section 3: 
·· . .-;.~· , 

"The service of a lawfully issued subpoena ·or a court order upon a public school 
employee solely for the purpose ofcausing him or her to ·prod Lice a school record 
pertaining to any pupil may'be complied with by fu.9.Feniplciyee, in lieu of the personal 
appearance as a witness in the proceeding; by submitting to the court; or other agency 
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I changes. 

2 . Chapter 311, Statutes of 1998, Section 2, added Education Code Section 

3 49069.518
. Subdivision (a), requires swift and efficient transfer of pupil records for pupils 

issuiRg, QLRerson designated in the subpoena, at the time and place required by the 
subpoena or court order, a copy of that rec6rd, accompanied by an affidavit certifying 
that the copy is a true copy of the original record on file in the school or school office. 
The copy of the record shall be in the form of a photostat, microfilm, microcard, or 
miniature photograph or other photographic copy or reproduction, or an enlargement 
thereof." · ,.· ·· · · · · 

·· 
18 Education Code Section 49069.5, as added by Chapter 311, Statutes.of 1998, 

Section 2: · 
.t ·.· 

"(a) The Legislature finds and declares that the mobility of pupils in foster care 
often disrupts their educational experience. The Legislature also finds that efficient 
transfer of pupil records is a critical factor in the swift placement of foster children i.n 
educationaPsetlings. · - · · , .. 

(b) Upon the request of a county social service or probation department, a 
regional center for the developm·enta:l\y disabled; or other placing agency, a local · 
education agency with which a pupil in foster care has most recently been enrolled that 
has been informed of the next educational placement of the pupil shall cooperate with 
the county social service ,or probation department to ensure that the pupil's education 
record is transferred to the receiving 0local education agency in a timely manner. 

(c) Whenever a local educational agency with which a pupil in foster care has 
most re9ently been enrolled is informed of the next .educational placement of the pupil, 
that local educational agency shall c:cioperate with the county socifi)'q@r,yig;l.:OLPf()PE)tion 
departrrie!Jt. to §!,Q5-ure tnatedlJcational background information fqr. that,pµpi\;.§,;h~.alth and 
educati0p13I record ;'as. de§.t:[ibeddn.:$~ction J §Q ·~ Q. pf the Wetfar~ :and l_nst,itqt,ions Qode, 
is transferred to the receiving local educational agency in a timely manner: · · ·w 

(d) Information provided pursuant to subdivision (c) of this section shall include, 
but not be •limited to the·following: · ·. ·. · ·''ii:·'.,,, , · ·,,.,,,_,,.? : '/ 

· '., ··(1) The location of'the pupil's records. · · 
(2) The last school and teacher of the pupil. 

· (3) The pupi1'$G.lJJf~flt grade ·leveb·: ·· · , .. 
(4}Any information·deemeci necessary to.enable enrollment at the 

receiving J~¢hool, to the extent·allowable under state and federal .law.··· · 
, (e)·Notice·shall be made within five working days and information transferred 
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1 in foster care. Subdivision (b) requires school districts to transfer a foster child's record 

2 quickly upon request of any social services or probation department, or any other . 

3 placing agency. Subdivision (c) requires school districts to transfer educational 

4 background information for that pupil's health and educational record. Subdivision (d) 

5 defines educational background to include, (J) the location of pupil records, (2) the last 

6 school and teacher of the pupil, (3) the pupil's current grade level, and (4) information 
. . ' 

7 deemed necessary to enable enroll.ment at the.receiving school. Subdivision (e) 
. ' .'·::I . ~ . 

8 require§ notice to be given and information transferred within five working days 

9 regarding th.e educationaLplacement of a pupil in foster care. 
'•, 

:·Chapter 846, St~tutes of 1998, Section 20, amended Education Code Section 
'."·.": 

49067 to mfi!ke technical changes. 
~ :.-···, · 

12 ·.Chapter· 67,· Statutes of 2000, Section 1, added·Education Code .Section · 

13 
.,,_ ''} :~ti/', ·. . . . .··.. -

49069.3
19 

which requires school districts to allow foster family agencies with jurisdiction 
· ... ·' 

14 over a pupil to access records of grades and transcripts,. 

15 B. COMMUNITY COLLEGES. 

.,, ··'.}."' ~ 

within·five additional working days ofreceipt of information regarding·the riew 
educational placement ofthe pupil in foster care}' ( :; ' 

1 \ ,. -,; . .-., .. ~i'· -'~ '~.-). f.'; - : .: 
, . ' 

)
9 

Education :Code Section 49069;3, as~added by Chaptem·.67; ·Statutes of2000, . 
Section 1>""'·''·. · .. :·-_ .... _,,,_,, ·'· .· .. ,<_,.,,,,,... ·--•· 1:-r:~"i · .... ,,,_., ....... _, 

·,1 . 

"Foster family agencies with jurisdiction over currently:enrolled or.former pupils. 
may access records of,grades ·and transcripts, and·-any individualized education plaris 
(IEP) thatmay have been·develbped pursuant to Chaptet4-·(conimencing with Section 
56300) of Part 30 maintained by school districts or private schools.ofthose pupils," 
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1 Chapter 816, Statutes of-1975, Section 7, added Education Code Section 

2 25430.1 20
• Subdivision (a) defines "student record". Subdivision (b) provides that 

3 "student record" does not mean information held by law enforcement. 

20 Education Code Section 25430.1; as added by Chapter 816, Statutes of 1975, 
Section 7: · 

"(a)''Student record" means any item of information directly related to an 
identifiable student, other than directory infotmatioh, which is maintained by a·· 
community college or required to be maintained by any employee in the performance of 
his duties, whether recorded by handwriting,. print,: tapes, film~· miC'rofilni or other means. 

"Student record" shall not mean information provided by a student's parents 
relating to applications for financial aid oi'scholarships, ncfr'shall lit mean information · · 
related to a student compiled by a community college officer or employee which remains 
in the sole possession of the maker and is not accessible or revealed' to anY other 
person including information related to a student created or maintained by a physician, 
psychiatrist, psychologist, or other recognized professional or: par'apfofessi6'rial acting in 
his professional or paraprofessional capacity, or assisting in that capacity, and which are 
created, maintained, bFused drily· ih 'connection With the provision bftreatment to the · 
student and are not available to anyone other than persons providing such treatment 
provided; 1however, that such records may be persohaHY reviewed by a physidan'or 
other appropriate professional of the student's choice. 

(b) "Student record" shall not meahiriformatibn maintained by a law enforcement 
unit, if the personnel of the unit do not have access to student records pursuant to 
Section 25430.15, if the information maintained by the unit is kept-apart from.inf6rriiati6n. 
maintained pursuant to subdivision (a), of this section, if the information is maintained 
solely for \aw enforcement purposes, and if the information is not made availab\etO'-
persons other than law enfor.c;em13nt!Qffic::ials of.ithe,sarne.jurisdi<::tion: .. '· (c)'.:Directory · 
information" means one or more of the following iter:ns::student's nai:ne, address;" · · · -
telephone number, date and p\ace of birth, major fie\d of study, class schedule, . 
participatioh'iri officially'recognized :activities and sports,: weight and height of.members 
of athletic teams, dates of attendance, degrees and awards received, the most recent 
previc;>us public or private school attended by the student, and any other information , 
authorized ·in writing '>:by the student· · · • · ··, · ··:;· -· · ··.-,;·ii> ;:,:c:. · ·. · · · :.. · _, ·- · '. ,,-. ,, · - · · ·.· • • .·.·' · 

(d);nAccess", nieamsA!i•personal inspection ahd,review of.arecord or' an accurate· 
copy ofa record, or an oral,desci'iption or communication ofa rec;:ord or an accurate ..•. 
copy of a reco.rd~ .or a request to-release a copy ofcahy-record.'! ''• -··· :·. · 
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Chapter 816, Statutes of 1975, Section 7, added Education Code Section 

25430.221 which requires community college districts to establish, maintain and destroy 

student records according to regulations adopted by the Board of Governors of the 

California Community Colleges. 

Chapter 816, Statutes of 1975, Section 7, added Education Code Section 

25430.522 which requires community colleges to provide, free of charge, up to two 

transcripts and two verifications of records of former students. 

Chapter 816, Statutes of 1975, Section 7, added Education Code Section 

21 Education Code Section 25430.2, as added by Chapter 816, Statutes of 1975; 
Section 7: 

"Community college districts shall establish, maintain; and destroy student records 
according to regulations adopted by the. Board of Governors of the California Community· 
Colleges. Such regulations shall establish state policy as to what items of information·· 
shall be placed into student records and what information is appropriate to be compiled· 
by individual community college officers or employees under the exception to student 
records provided in subdivisions (a) and (b) of Section 76210. No student records shall · · 
be destroyed except pursuantto such regulations or as provided in subdivisions (b) and 
(c) of Section 76232." 

22 Education Code Section 25430.5; as added by Chapter816, Statutes of 1975, 
Section 7: 

"Any community college may make a reasonable charge in an amount not to 
exceed the actual cost of furnishing copies of any student record; 'provided, however, 
that no charge shall be made for furnishing (1) up to two transcripts of former students' 
records or (2) up to two verifications of various records of former students." . 
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1 25430. 723 to require community colleges, upon request, to transfer appropriate student 

2 records to a school where the student intends to enroll, to notify students when their 

3 records are being transferred to another school, to notify them oftheir right to receive a 

4 copy of the record and to a hearing to challenge the content of the record. 

5 Chapter 816, Statutes of 1975, Section 7, added Education Code Section 

6 25430. 1624 which requires community colleges to furnish· information concerning a 

23Education Code Section 25430. 7, as added by Chapter 816, Statutes of 1975, 
Section 7: · · 

"Whenever a student transfers from one community college or public or private 
institution of postsecondary education to another within the state, appropriate records or 
a copy thereof shall be transferred by the former community college, college or 
university, or school or school district upon a request from the corrlmunity college, · 
college or university, or school or school district where the student interids to:enroll; 
provided, however, that the community college, college or university , or school or 
school district from which the student is transferring may notify the community college,· 
college or university; or school.or school district making such a request thatthe 
student's records will be transferred·upon payment by'the student of all fees and 
charges due the community college, college or university, or school or school district.·· 
Any coriimunity·col\ege,- college or university, cir school :district making such a transfer of 
such records shall notify'the student of his, right to receive a copy of the record and his 
righfto a hearing to .chaHeng'e the content ofthe record, , ·' · >· 

· ·The· Board of Governor's of the California Community .Colleges may adopt rule~ 
and regulations concerning transfer of such records to, from, or between schools under 
its jurisdiction." 

24 Education Code Section25430:16; as added by Chapter816, Statutes of 1975, 
Section 7: 

"Information concerning a studentshatl be furnished in compliance with a court 
order. The student shall.be.notified iii advance of such compliance:by 0the.col\ege ··' 
employee who complies and releases the information:if laiNfu\\y possible within the 
requirements of the judicial order/' · ' • ·· · 
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student in compliance with .a court order and requires them to notify the student in 

advance of complying with the order. 

Chapter 816, Statutes of 1975, Section.7, added Education Code Section 

25430.1725 which requires community college employees to comply with a subpoena to . 

furnish information concerning a student. In lieu of appearing as a witness, the 

employee may provide a copy of the record along with an affidavit certifying that the 

record is a true copy of the original. 

Chapter 816, Statutes of 1975, Section 7, added Education Code Section 

25430.1826 which requires the Board of Governors to adopt rules and regulations 

2
' Education Code Section 25430.17, as added by Chapter 816, Statutes of 1975, 

Section 7: 

, : "Th~ service of a subpoena upop a commur:iity college employee solely for the 
purpose cif causing him to produce a school record pertaining to any student may be 
complied with by sue;:~ e,mpl9yee, in lii;iu,qf p~~onal appear~r~e as,,C! Vi(i~r:iess i~ the . 
proceeding, by submitting to the court, or other agency issuing the subpoena, at the time 
and place required by the subpoena, a copy of such record, accompanied by an affidavit 
certifying that such copy is a true copy of the original record on fife in the community. 
college or community·college office,. The copy of.the record shall be in the form of'a 
photostat, microfilm, microcard, or miniature photograph or other photographic copy or 
reproduction, or an enlargement thereof." 

26 
Education Code Section 25430.18, added by Chapter 816, Statutes of 1975, 

Section 7: . 
. . ~ :' >.. . . ' .. : ' . ·. : . ·,· ' 

"The Board of Governors of the. Californi~ Community Colleges shall adopt 
appropriate rules and regulations to insure the orderlyimplemerttation ofthis chapter: A 
community college district governing board:may.adopt:rules .. andregUlaticins vyhich are 
not incon~istent with Jhls.chapt~r.or with. tbo_s~~ia.qopt~¢!:1t?Y·ttiE> .boa.rd of governors in 
order to ensur~Jhe orderly implemel)tciticm9f.this cl~u:ipter.''.. · · · 

•.• : f." .·~· 
,·· :· 
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1 consistent with the chapter pertaining to student records to insure orderly 

2 implementation. 

3 Chapter 1010, Statutes of 1976, operative April 30, 1977, recodified and 

4 renumbered the Education Code. The relevant code sections·for community colleges 

5 

6 

7 

8 

9 

10 

11 

12 

cited above, before and after, are as follows: 

25430.1 ' 

25430.2 

25430.5 

25430..7 

25430.16 

25430.17,' 

25430.18 

76210 

76220 

76223 

7622,5 

76244 

76245 

76246 

13 Chapter 12$7, Statutes of 1976, Section 11, amended Edu·catior\ Code Section 
. ···;· ' : ·, .. : . . ; ,. . ~ .·· . :··; ;' ·. . ,·'.. ~:·l ·:·· ' .: . ··.. . . ... ' .· . . . 

14 25430.1 27
; subdivision (a),:to exclude conficicinttal ietters and statements of - :·· ~·· ·- ··.. -. ' . . ·, ' .. · . . . . ·' 

27 Educatio.n Code Section 25430.1, added by Chapt~~ 816, Statutes of 1975,. 
Section 7, as amended by Chapter 1297, Statutes of 1976, Section 11 : . · 

.·.-'' 

"As used in this chapter: 
(a)"Student record" means any item of information directly related to an 

identifiable student, other than directory information, which is maintained by a 
community college or required to be maintained by any employee in the performance of 
his duties, whether recorded by handwritihgf print, ··tapes, filmr.microfilin ·or ·Other ·means. 

"Student :record" shall not 'i'T)ean-'information'provided by a· student's 'parents· 
relating to ·applications·for. financial ·aid or.:scholarships, nor·shall itmeah cGnfidential 
letters and statements otrecommemdatjons ·maintained by a.ieominunity college on· or 
before January 1, 1975, provided that such ·letters·cif0statements are not used for •:c; 

pumoses other than those for which they were specifically intended. nor shall it mean 
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recommendations from "student record" and expanded the term "maker of information" 

to include substitutes. Subdivision (b) was amended to expand the exclusion to include 

information maintained in the normal course of business pertaining to district employees. 

information relatedto a student compiled by a community college officer or employee 
which remains in the sole possession of the maker and is not accessible or revealed fo 
any other person except a substitute. For purposes of this subdivision. "substitute" shall 
mean a person who performs on a temporary basis the duties of the individual who 
made the notes and does not refer to a person who permanently succeeds the maker of 
the notes in his or her :position. · · 

"Student record" shall .also not include~ information related to a student 
created or maintained by a physician, psychiatrist, psychologist, or other recognized 
professional or paraprofessional acting in his professional or paraprofessional capacity, 
or assisting.jnJhat capacity, and which are is created; maintained, or used only.in · 
connection withthe·provision of treatment to the student and are.i.§..not available to 
anyoni:;!: other than persons providing ·such treatment; provided, however; that such 
reeet'ds a record may be personally ,re~"'.iewed by a physician or ·other appropriate : 
professional of the student's choice. · 

.(t))"Student recbtd''·shall not.mean inf0rmation niaintaihed by a community 
college law enforcement unit, if the personnel .of the uh it do not have access·to student 
records pursuant to Section 25430. 15, if the information maintained by the unit is kept 
apart from ·information maintained pursuant to· subdivision (a), of this section, if the · 
information is maintained solely·for law enforcement purposes, and ifthe .information is · 
not made available:to persons other·thanHaw enforcement officials.of the same 
jurisdiction;,,nor'shall it·mean:information maintained,;in -the normal course 'Ofbusiness 
pertainind to:persons::whdrare employed by a .community.;college:::provjded that such· .. • •· ·· 
informatiomrelates exclusiveJy,,to.such·person jn that.person!s Capacity as an·employee. 
and ·1s not available·foruse for••any other.pt.imose, .· · ""· .. , · 

: :ii•.Cc)'~Dirtectory.· infomlation'1mearis One·' or more oft he 'following items: student's 
name, address; telephoi1e·numbertidate and place ofbirth, major field.of study,·'elass 
schedule, 'participation in·offlcially recognized •activities ar;id,'sportst weight and- heig ht•of · 
members,of•athletic tear'ns;·dates·of attendance;·degrees and awardsTeceived, the most· 
recenfprevious:public or private.school-attended by the studeht;'•'ahd any other· -
information authorizE)d in writing by the student. · • •· · ··· 1 • ·,, · · • ·· .. , 

(d) "Access" means a personal inspection and review ofa record or an accurate 
copy of a record, ·et' an oral description or communication of a record or an accurate· 
copy of a record, or and a request to release a copy of any record." 
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I Chapter 1297, Statutes of 1976, Section 15, amended Education Code Section 

2 25430.528 to require the furnishing of copies of all students (not just former students) 

3 and to prohibit community colleges from charging for the searching or retrieving of · 

4 ·records. 

5 Chapter 1297, Statutes of 1976, Section 16, amended Education Code Section 

· 6 25430. 729 to require the request for a transfer of a stljdent;~ records to be initiated by 

. ·: ...... . . 

28 Education Code Section 25430.5, added by Chapter 816, Statutes of 1975,. 
Section 7, as amended by Chapter 1297, Statutes of 1976, Section 15: · 

"Any community'college may make a reasonable charge in an amount nciMci· 
exceed the .actual cost of furnishing·copies of any student record; 'provided, however/ · 
that no charge 'Shall be madfffor furnishing ( 1) up to two transcripts of furffi'er students!·· 
records or (2) up to two verifications of various records·onormer students .. No ctiarge 
may be made to ·search for or to retrieve any student record." . · · ,_,,.. 

··-. ,. \ :_::. 

· 
29 EcjqQ1:1ticm Cod!;) Section 25430.7; ·added byChapter .. 816; Statutes.·of 1975; 

Section·?, as··amended by Chapter 1297; Statutes of 1976, 'Section 16: ·· ' .,., • . '!>: , · 
. :. . . -...... .. .. .. 

"Whenever a student transfers from one community college or public or private 
institution of postsecondary education to another within· the' state, appropriate records or 
a copy thereofsha!l .. be transferred by the fOrmer<cornmunity collegei·college br ·· · . 
university,;or schqol .c:ir $t;hool..district upo.n a reqµest frornthe coml'f!uhit'y oollege; 
eeltege _e.r urii1t.~f~ity,,o.r&gbo9Ler &ei'1oel,9jstrJG1: where.,the. ,~u!]efltifl~F:tt:ii:s;to,.eflroH: ·;. · · 
student.prpvided,.,howey§lnthat,the.:comrhunity, college,· college_·or,.univ!;lr$i~y;i{for:-.school 
or school district from which the student is transfenrJrig n.iay.,Qqtify the·com&ll:ibity .. ..<~: ,_,.~, 
college, college or university, orschoal er se\oieol district makifl~ .such a reeiuest":student 
that the .student's .records'wilbbe transferred ;Upon.,payment·by the. student of all 'fees and ' 
charges·d.uethe•com.munity college,, college or university, of";sch'ool 1or•school district 
Any community college;-college or university;. or school districtmaking such a transfer of · · 
such records shall notify the student•of h.is right to-receive a ·copy·.of the record·and his 
right to a hearing to challenge the content of the·:record .. ': . · · · ' .· ·.· .. ,,, 

. The .Board of.Governors of the California Community .Colleges may.adopt rules 
and regulations concerning transfer of such records to, from, or between schools under 
its jurisdiction." · · · ··· · 
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the student and not the school or district where the student intends to enroll. The 

transferor school or district shall also notify the student that fees and charges must be 

paid before the transfer of records and that he or she has a right to receive a copy of the 

record and a right to challenge the contents of the record. 

Chapter 1297, Statutes of 1976, Section 21.5, amended Education Code Section 

7624430 to require community colleges to make a reasonable effort to notify students in 

advance of compliance with a court order. 

·. Chapter 36, Statutes of 1977, Sections 295, 297, 298 and 305 amended 

Education Code Sections 76210, 76223, 76225 and 76244 respectively, to make 

i

1

A. technical changes. 

Y" Chapter 593, Statutes of 1989, Section 3, added Education Code Section 

12 7623431 to require community colleges to inform the victim of a sexual assault of the 

30 Education Code Section 25430.16, added by Chapter 816, Statutes of 1975, 
Section 7, as amended by Chapter 1297, Statutes of 1976, Section 21.5: 

"Information concerning a student shall be furnished in compliance with a court 
order. The studerif community college district shall make a reasonable effort to notify 
the student"be .flotified in adv'ani::e of such compliancerby the colle@e effiployee who 
eemplies and releases the infoFmation if lawfully possible within the requirements of the 
judicial ordefr.~''' · · 

'•<-:,,: 

31 Education Code Section 76234, as added by Chapter 893, Statues of'1989, 
Section 3; · ,._, · ·.,; ' 

· .. ·. ''; 

"Whenever there is included in any student record information concerning any ·· 
disciplinary action taken by a community college in connection with any alleged sexual 
assault or physical abuse, inC:luding rape, forced sodomy, forced oral copulation,• rape by· 

· a foreign object, sexual battery, or threat of sexual assault, or any conduct that 
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2 Chapter 758, Statutes of 1995, Section 90, amended Education Code Section 

3 7621032 to combine subdivision (a) and (b) into a new subdivision (a). Former 

4 subdivisions (c) and (d), were relettered as subdivisions (b) and (c), respectively. Other 

5 technical changes were also made. 

6 Chapter 758, Statutes of 1995, Section 91, amended Education Code Section 

7 76225 to make technical changes. 

8 Chapter 758, Statutes of 1995, Section 95, amended Education Code Section 

9 76245 to make technical changes. 

1 O Chapter 879, Statutes of 1996, Section 4, amended Education code Section 

threatens the health and safety of the alleged victim, the alleged victim of that sexual 
assualt [sic.] or physical abuse shall be informed within three days of the results of any 
disciplinary action by the community college and the results of any appeal. The alleged 
victim shall keep the results of that disciplinary action and appeal confidential." 

32 Education Code Section 76210, recodified and renumbered by Chapter 1010, 
Statutes of 1976, Section 2, as amended by Chapter 758: Statutes of 1995, Section 90: 

"ttj .(Q). "Directory information" means one or more of the following items: .a student's 
name, address, telephone number, date and place of birth, major field of study, class 
schedule, participation in officially recognized activities and sports, weight and height of 
members of athletic teams, dates of attendance, degrees and awards received, the most 
recent previous public or private school attended by the student, and any other 
information authorized in writing by the student. 

td} .(Q). "Acce9s" means a personal inspection and review of a record or an 
accurate copy of a record, or ari oral description or communication of a record or an 
accurate copy of a record, and a request to release a copy of any record." 

128 



1 

2 

3 

4 

5 

6 

7 

8 

Test Claim of Riverside Unified School District 
and Palomar Community College District 

Chapter 67/00 Student Records 

7624433 to include a lawfully issued subpoena in addition to a court order and to make 

technical changes. 

Chapter 879, Statutes of 1996, Section 5, amended Education Code Section 

7624534 to include a court order served on a community college employee, and to make 

technical changes. 

PART Ill. STATEMENT OF THE CLAIM 

SECTION 1. COSTS MANDATED BY THE STATE . 

The Statutes and Education Code Sections referenced in this test claim result in 

33 Education Code Section 76244, recodified and renumbered by Chapter 101 o, 
Statutes of 1976, Section 2, as amended by Chapter 879, Statutes of 1996, Section 4: 

''Information concerning a student shall be furnished in compliance with a court 
order or lawfully isslied subpoena. The community college district shall make a 
reasonable effort to notify the student in advance of Stieh compliance with a· lawfully 
issued subpoena and, in the case of compliance with a court order. if lawfully possible 
within the requirements of thejuelieial order." · · · · 

34 Education Code Section. 76245, former. Section. 25430.17, recodified and • 
renumbered by Chapter- 1010, Statutes of1976, Section 2, as amended by Chapter 879, 
Statutes of 1996, Section 5: ' · 

"The service of a lawfully issued subpoena or a court order upon a community 
college employee solely;for the purpose of causing ftiffl the employee to produce a 
school record pertaining to ·~infstudent may be complied with by §uefrthat employee, in' 
lieu of the personal appearance as a witness in the proceeding, by submitting to the · 
court, or other agency issuing or person designated in the subpoena, at the time and 
place required by the sUbpoena:or court order; a copy of S1:!clt that record, accompanied 
by an affidavit certifying that .Sticlt• the copy 'is a true· copy of the original record ori file·in ·· 
the community-College·or·cb'mrriuriit\/College office.· Tne·topy of the record shall be in 
the form of.a photOstat, microfilm, mictbcard;·'or miniature photograph or other 
photographic copy or reproduction, or ari·enlargem.erifthereof.'! ' · · · 
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1 school districts incurring costs mandated by the state, as defined In Government Code 

2 section 1751435
, by creating new state-mandated duties related to the uniquely 

3 governmental function of providing public education and service to students and these 

4 statutes apply to school districts and do not apply generally to all residents and entities 

5 in the state. 36 

6 The new duties mandated by the state· upon school districts, county offices of 

7 education and community colleges require state reimbursement of the direct and indirect 

8 costs of labor, materials and supplies, data processing services arid software, 

9 contracted services and consultants, equipment and capital assets, staff and student 

1 O training and travel to .implement the following activities: 

11 I. SCHbOL DISTRICTS 

·.:··. 
35 Gover:nm13ntCodeseqion 17514, as added .bY Chapter 1459/84: 

. '''>:. 

"Costs mandated by the state'' means any increased costs which a local agency or 
school district is required to incur after July 1, 1980, as a result of any statute enacted 
on or after Januar)' 1, 1975, or any executive order implementing any statute enacted on 
or after January 1; 1975; which mandates a new program or higher level of service of an 
existing program within the meaning of Section 6 of Article XlllB of the California 
Constitution. 

. .:~, . . ... ,... .- .'•,;· ... ,· .. 
36 Public schools are. a Article XHI B, Section 6 "program.~ pursuant to Long 

Beach Unified School District.v, State of California; (1990) 225 Cal.App.3d 155; 275 
Cal.Rptr. 449: · · ··' · , . , :<: 

. i 
>! "'°~~ ~: . L,'- . . .' . ~--''; .: ... : . 

"In the:instant-c.ase, although numerous private.s9hoolr;; .. exist; education·in our society is· 
consideredtobE:l a 0,peculiarly government functio11. -(Cf; Carmel Valley.Fire Protection 
Dist. V. State of California (1987) 190·Ca\.App,3d,.iatp.537) Further, public education is · 
administered by loca\ agencies to, provide service.to the·public. Thus public education 
constitutes a 'program' within the meaning of Section 6." 
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To establish and implement policies and procedures, and periodically update 

those policies and procedures as required for the searching, retrieving and 

furnishing of student records pursuant to Chapter 6.5 of Part 27, Division 4, Title 

1 of the Education Code. 

Pursuant to Education Code Section 49062, establishing, maintaining and 

destroying pupil records, including health records, according to regulations 

. adopted by the State Board of Education. 

Pursuant to Education Code Section 49065, the furnishing of (1) up to two 

··transcripts of former pupils' records or (2) up to two verifications of various 

records of former pupils, and (3) for searching and retrieving pupil records when 

transcripts or verifications are requested. 

Pursuant to Education Code Section49067, subdivision (a), conferencing with, or 

providing a written report to, the parent ofeach pupil whenever it becomes 

evident to the teacher that the pupil is in danger of failing a course. Pursuant to 

subdivision (b), adopting and implementing ·regulations, when assigning a failing 

grade based upon excess absences, which include, but riot be limited to, the 

following: 

(1) A reasonable opportunity for the pupil or the pupil's parent or 

guardian to explain the absences. 

(2) . A method for identification in the pupil's record of the failing grades 

assigned to the pupil on the basis of excessive unexcused 
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Pursuant to Education Code Section 49068, whenever a pupil transfers from one 

school district to another or to a private school, or transfers- from a private school 

to a school district within the state, transferring the pupil's permanent record or a 

copy thereof upon receipt of a request from the district or private school where 

the pupil intends to enroll. For any school district requesting such a transfer of a 

record, notifying the parent of his or her right to receive a copy of.the record and· 

a right to a hearing to challenge the content of the record. 

Pursuant to Education Code Section 49069.3, allowing access to records of 

grades and transcripts, and any individualized education plans (IEP) that may 

have been developed pursuant to Chapter 4 (commencing with Section 56300) of 

Part 30 maintained by school districts of those pupils to Foster family agencies 

with jurisdiction over currently enrolled or former pupils. -

Pursuant to Education Code Section 49069.5, subdivision (b), .cooperating with 

the county social service or probation department, a regional center for the 

developmentally disabled, or other placing agency to ensure that the education 

record of a pupil in foster care is transferred to the receiving local education 

agency in an expedited manner upon the request of those agencies. Pursuant to 

subdivision (d), the information provided shall include, but not_ be limited to, the 

following: (1) The location of the pupil's records, (2) the last school and teacher of 

the pupil, (3) the pupil's current grade level, and (4) any information deemed 
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necessary to enable enrollment at the receiving school, to the extent allowable 

under state and federal law. 

Pursuant to Education Code Section 49076.5, releasing information specific to a 

particular pupil's identity and location that relates to the transfer of that pupil's 

records to a designated peace officer, upon his or her request, when a proper 

police purpose exists for the use of that information. In order to protect the 

privacy interests of the pupil, a request to a school district for pupil record 

information pursuant to this section shall meet the following requirnments: 

(1) For the purposes of this section "proper police purpose" means that 

probable cause exists that the pupil has been l\idnapped and that 

his or her abductor may have enrolled the pupil in a school and that 

the agency has.begun an active investigation. 

(2) Only designated peace officers and federal criminal investigators 

and federal law enforcement officers, as defined in Section 830.1 of 

the Penal Code, whose names have been submitted to the school 

district in writing by a law enforcement agency, may request and 

receive the information specified in subdivision (a), Each law 

enforcement agency shall ensure:that each school district has at all 

times a current list of the names of designated peace officers 

authorized to request pupil record information, 

Pursuant Pursuant to Education Gode Section 49077, making a reasonable effort 
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to notify the parent or legal guardian and the pupil in advance of compliance with 

a lawfully issued subpoena and, in the case of compliance with a court order, if 

lawfully possible within the requirements of the order. 

Pursuant to Education Code Section 49078, upon service of a lawfully issued 

subpoena or a court order solely for the purpose of producing records of a pupil, 

either personally appearing as a witness in the proceeding or, in lieu of a personal 

appearance, submitting to the court, or other agency, or person designated in the 

subpoena, at the time and place required by the subpoena or court order, a copy 

of that record, accompanied by an affidavit certifying that the copy is a true copy 

of the original record on file in the school or school office. 

COMMUNITY COLLEGES 

To establish and implement policies and procedures, and periodically update 

those policies and procedures, for the searching, retrieving and furnishing student 

records pursuant to Chapter 1.5 cif Part 47, Division 7 of Title 3 of the Education 

Code. 

Pursuant to Education Code Section 76220, establishing, maintaining, and 

destroying student records according to regulations adopted by the Board of 

Governors of the California Community Colleges .. 

Pursuant to.Education Code Section 76223, providing, free of charge, (1) up to 

two transcripts of students' records or (2) up to two verifications of various 

records of students; and for searching or retrieving any student records when 
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transcripts or verifications are required. 

Pursuant to Education Code Section 76225, whenever a student transfers from 

one community college to another, or to a public or private institution· of 

· postsecondary education within the state, transferring appropriate records·or 

copies and notifyiri'g the student of his or her right to receive a copy of the record 

and his or her right to a hearing to challenge the content of the record. 

Pursuant to Education Code(Section 76234, whenever there is induded in any 

student record information concerning any disciplinary action taken by a 

community college in connection with any alleged sexual assault or physical 

abuse, or any conduct that threatens the health and safety of the alleged victim, 

informing the alleged victim of the results of any disciplinary action by the 

community college and the results of any appeal. 
. ··;::.•· 

Pursuant to Education Code Section 76244, making a reasonable effort to notify 
... ~. ~ . 

a student in advance of compliance with a lawfully issued subpoena and; in the . 
;:· ... 

case of compliance with a court order, if lawfully possible within the requirements 

of the order. ' ., ..... 

• i; 

Pursuant to Education Code Section 76245, upon service·of a lawfully issued 
. . .·~ '· . . .;· v-. : • : • .-·-·. 

subpoena or a col:lrt order·solely to produce a school record regarding any. 

student, either personally appearing as· a· witness in the proceeding or, in lieu of a··· 

personal appearance, Sl:lbmitting to the court, or other agency, or person 
·-· ~ -. . ! i~· .... _. . ,; : ·. 

·designated in the subpoena, at the time and place required by the subpoena or 
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court order, a copy of that record, accompanied by an affidavit certifying that the 

copy is a true copy of the original record on file in the community college or 

community college office. 

Pursuant to Education Code Section 76246, complying with appropriate rules and 

5 regulations adopted by the Board of Governors of the California Community -

6 Colleges to insure the orderly implementation of t_his chapter. 

7 - SECTION2, EXCpPT\ONS TO MANDATE REIMBURSEMENT 

8 None of the Government Code Section 1755637 statutory exceptions to a finding 

37 Government Code section 17556, as last amended by Chapter 589, Statutes of 
1989: 

"The commission shall not find costs mandated by the state, as defined ir:i Section 
17514, in any claim submitted by a local agency or school district, if, after a hearing, the 
commission finds that: · -, _ 

(a) The claim is submitted by a local agency or school district which requested 
legislative authority for that local agency or school district to .implement·the program· 
specified in the statute, and that statute imposes costs upon that local agency or school 
district requesting the legislative authority. A resolution from _the governing body or. a 
letter from a delegated representative of the governing body of a local agency or school 
district which requests authorization for that local .agency .or school district to .implement 
a given program shall constitute a request within the meaning of this paragraph. 

(b) The statute or executive order affirmed for the state that which had been 
declared existing law or regulation by action of the courts. 

(c) The statute or executive order implemented,a federal law or regulation and 
resulted In costs mandated by the federal government, unless the statute or executive 
order mandates.costs which.:exceed the mandate in that federal.law orregulation., ·, 

(d) The local agency or school district has the authority to levy service charges, 
fees, or assessments sufficientto pay for the mandated_ program or increased level .of 
service. 

(e) The statute or executive order-provides for offsetting savings to local agencies 
or school districts which result in no net costs to the local agencies or school districts, or 
includes additional revenue that was specifically intended to fund the costs of the state 

136 



2 

3 

4 

5 

6 

7 

8 

9 

12 

13 

Test Claim of Riverside Unified School District 
and Palomar Community College District 

Chapter 67/00 Student Records 

of costs mandated by the state apply to this test claim. Note, that to the extent school 

districts may have previously performed functions similar to those mandated by the 

referenced code sections, such efforts did not establish a preexisting duty that would 

relieve the state of its constitutional requirement to later reimburse school districts when 

these activities became mandated. 38 

SECTION 3. FUNDING PROVIDED FOR THE MANDATED PROGRAM 

No funds are appropriated by the state for reimbursement of these costs 

mandated by the state and there is no other provision of law for recovery of costs from 

any other source. 

PART IV. ADDITIONAL CLAIM REQUIREMENTS 

The following elements of this claim are provided pursuant to Section 1183., Title 

2, California Code of Regulations: 
.. I. 

Exhibit 1: Declaration of Bill Hendrick , · PhD 

mandate in an amount sufficient to fund the cost ofthe state mandate. 
(f) The statute or executive order imposed duties which were expressly included 

in a ballot measure approved by the voters in a statewide election .. 
(g) The statute created a new crime or infraction, eliminated a crime or infraction, 

or changed the penalty for a crime or infraction, but only forth at portion of the statute " 
relating directly to the enforcement of the crime or infraction." 

38 
Government Code section 17565; added by Chapter 879, Statutes of 1986: 

"If a local agency or a school district, at its a·ption, has been incurring costs which are 
subsequently mandated by the state, the state shall reimburse the local agency or 
school district for those costs incurred after the operative date of the m·andate." 
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Director, Pupil Services Department 
Riverside Unified School District 

Declaration of Herman C. Lee 
Palomar Community College District 

Copies of Statutes Cited 

Chapter 67, Statutes of 2000 

Chapter 846, Statute of 1998 

Chapter 311, Statutes of 1998 

Chapter 879, Statutes of 1996 

Chapter 758, Statutes of 1995 

Chapter 561, Statutes of 1993 

Chapter 593, Statutes of 1989 

Chapter 498, Statutes of 1983 

Chapter 134 7, Statutes of 1980 

Chapter 1297, Statutes of 1976 

Chapter 816, Statutes of 1975 

Copies of Code Sections Cited 

Education Code Section 49062 

Education Code Section 49065 

Education Code Section 49067 

Education Code Section 49068 
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Education Code Section 49069.3 

Education Code Section 49069.5 

Education Code Section 49076.5 

Education Code Section 49077 

Education Code Section 49078 

Education Code Section 76220 

Education Code Section 76223 

Education Code Section 76225 

Education Code Section 76234 

Education Code Section 76244 

Education Code Section 76245 

Education Code Section 76246 
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2 PART V. CERTIFICATION 

3 I certify by my signature below, under penalty of perjury, that the statements 

4 made in this document are true and complete of my own knowledge or information and 

5 belief. 

6 Executed on June _Q_, 2003, at Riverside, California by: 

7 

8 
9 

10 
11 
12 
13 
14 
15 
16 
17 

18 

19 

20 

21 
22 
23 
24 
25 
26 
27 
28 
29 

Voice: (909) 788-1020 
Fax: (909) 276-2024 

M(chael H. Fine 
Deputy Superintendent 
Business Services & Governmental Relations Division 

PART VI. APPOINTMENT OF REPRESENTATIVE 

Riverside Unified School District appoints Keith B. Petersen, SixTen and Associates, as 

its representative for this test claim. 

Michael H. Fine 
Deputy Superintendent 

6/3 /oJ, 
Date 

Business Sef'{ices & Governmental Relations Division 
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3 PART V. CERTIFICATION 

4 I certify by my signature below, under penalty of perjury, that the statements 

5 made in this document are true and complete of my own knowledge or information and 

6 belief. 

7 Executed on June -1.Q_, 2003, at San Marcos, California by: 

8 

9 
10 
11 
12 

it-
16 
17 
18 
19 

20 

21 

22 

23 
24 
25 
26 
27 

Voice: (760) 7 44-1150 
Fax: (760) 744-8123 

Jerry R. att ii 
~l:illi.lal t SuperintendentNice President 
Finance and Administrative Services 
Palomar Community College District 

PART VI. APPOINTMENT OF REPRESENTATIVE 

Palomar Community College District appoints Keith B. Petersen, SixTen and 

Associates, as its representative for this test claim. 

Jerry . Pat n 
i'"\&St·siant SuperintendenWice President 
Finance and Administrative Services 
Palomar Cor,nrnu11ity C9llege District 
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DECLARATION OF BILL HENDRICK, PhD 

Riverside Unified School District 

Test Claim of Riverside Unified School District and 
Palomar Community College District 

COSM No.-----..,.... 

Chapter 67, Statutes of 2009. 
Chapter 846, Statutes of 1998 
Chapter 311, Statutes of 1998 
Chapter 879, Statutes of 1996 
Chapter 758, Statutes of 1995 
Chapter 561, Statutes of 1993 
Chapter 593, Statutes of 1989 
Chapter 498, Statutes of 1983 
Chapter 1 34 7, Statutes of 1980 
Chapter 1297, Statutes of 1976 
Chapter 816, Statutes of 1975 

Education Code Section 490€)2 
Education Code Section '49065 
Education Code Section 49067 
Educalidn c'ode 'Section 49068 
Education Code Section 49069.3 
Education Code Section 49069.5 
Education Code Section 49076.5 
Education COde Sediori 49077 
Education Code Section 49078 
Education Code Section 76220 

Student Records . '~ .. 

I, Bill Hendrick, Director Pupi.I Services Department, Riverside Unified School 

District I make the following declaration and statement 

In my capacity as Director, Pupil Services Department, I am responsible for the 

searching and retrieiJing,.furnishing and forwarding of studerif records. I ain familiar with 

the provisions and requirements of the statUtes and Edut:atio'n Code Sections 
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enumerated above. 

These Education Code sections require the Riverside Unified School District to: 

A) To establish and implement policies and procedures, and periodicaily update 

those policies and procedures as required for the searching, retrieving and 

furnishing of student records pursuant to Chapter 6.5 of Part 27, Division 4, Title 

1 of the Education Code. 

B) Pursuant to Education Code Section 49062, establishing, maintaining and 
·. : . 

destroying pupil records, including health records, according to regulations 

adopted by the State Board of Education. 

C) Pursuant to Education Code Section 49065, the furnishing of (1) up to two 

transcripts of former pupils' records or (2) up to two veriflcatio171s of various 

records of former pupils, and (3) for searching and retrieving pupil records when · 

transcripts or verifications are requested. 

D) Pursuant to Education Code Section 49067, subdivision (a), conferencing with, or. 

providing a written report to, the parent of each pupil whenever it becomes 

evident to the teacher that the pupil is in danger of failing a course. Pursuant to 

subdivision (b), adopting and implementing regulatiqns, when assigning a failing 
. -· ... --- ' ' . _, _, 

grade based upon excess abseni;:eE;, \fllhicl:i.\nc\ude, but not tie limited to, the 

following: .· 

( 1) · A reasonable opportunity for the pupil or the pupil's parent or 

guardian to explain the ·absences . . -.. . ·, 

2 
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(2) A method for identification in the pupil's record of the failing grades 

assigned to the pupil on the basis of excessive unexcused 

absences. 

E) Pursuant to Education Code Section 49068, whenever a pupil transfers from one 

school district to another or to a private school, or transfers from a private school 

to a school district within the state, transferring the pupil's permanent record or a 

copy thereof upon receipt of a request from the district or private school where 

the pupil intends to enroll. For any school district requesting such a transfer of a 

record, notifying the parent of his or her. right to receive a copy of the record and 

8 F) ·' 

a right to a· hearing to challenge the content of the record. 

Pursuant to Education Code Section 49069.3, allowing access to records of 

wwwe 

grades and transcripts, and any individualized education plans.(IEP) that may 

have been developed pursuant to Chapter 4 (commencing with Section 56300) of 

Part 30 maintained by school districts of those pupils to Foster family agencies 

with jurisdiction over currently enrolled or former pupils .. 

G) Pursuant to Education Code-Section 49069.5, subdivision (b), cooperating with 

the county social service or probation department, a regional center for the 

developmentally disabled, or other placing agency to ensure that the education 

record of a pupil in foster care is tmnsferred to the receiving local education 

agency in an expedited manner upon the request of those agencies. Pursuant to 

subdivision (d), the information provided shall include, but not be limited to, the 

3 
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following: (1) The location of the pupil's records, (2) the last school and teacher of 

the pupil, (3) the pupil's current grade level; and (4) any information deemed 

necessary to enable enrollment at the receiving school, to the extent allowable 

under state and federal law. 

H) Pursuant to Education Code Section 49076.5, releasing information specific to a 

particular pupil's identity and location that relates to the transfer oHhat pupil's 

rec6rds to a-designated peace officer, upon his or her request; when a proper 

police purpose exists for the use of that information. lri order to protect the 

privacy ·interests of the pupil, a request to a school district for pupil record 

information pursuant to this section shall meet the following requirements; 

(1) For the purposes of this section "proper police purpbse" means that 

probable cause exists that the pupil has been kidnapped and that 

his or her abductor may have enrolled the pupil in a school and that 

the agency has begun an active investigation. 

(2} Only designated peace officers and federal criminal investigators 

and federal law enforcement officers, as defined in Section 830.1 of 

the Penal Code, whose names have been submitted to the school 

district in writing by a law enforcement agency, may request and 

receive the information specified in subdivision (a). Each law 

enforcement agency shall ensure that each school district has at all 

times a current list of the names of designated peace officers 
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authorized to request pupil record information. 

I) Pursuant Pursuant to Education Code Section 49077, making a reasonable effort 

to notify the parent or legal guardian and the pupil in advance of compliance with 

a lawfully issued subpoena and, in the case of compliance with a court order, if 

lawfully possible within the requirements of the order. 

J) Pursuant to Education Code Section 49078, upon service of a lawfully issued 

subpoena or a court order solely for the purpose of producing records of a pupil, 

either personally appearing as a witness in the proceeding or, in lieu of a personal 

appearance, submitting to the court, or other agency, or person designated in the 

subpoena, at the time and place required by the subpoena or court order, a copy 

of that record, accompanied by an affidavit certifying that the copy is a true copy 

of the original record on file in the school or school office. 

It is estimated that the Riverside Unified School District incurred more than 

$1,000 in staffing and other costs in excess of any funding provided to school districts 

and the state for the period from july 1, 2001 through June 30, 2002 to implement these 

new duties mandated by the state for which the school district has not been reimbursed 

by any federal, state, or local government agency, and for which it cannot otherwise 

obtain reimbursement. 

The foregoing facts are known to me personally and, if so required, I could testify 

to the statements made herein. I hereby declare under penalty of perjury that the 

e' 
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foregoing is true and correct except where stated upon information and belief and where 

so stated I declare that I believe them to be true. 

EXECUTED this !3 day of June, 2003, at Riverside, California. 

Bill Hendrick, Director 
Pupil Services Department 
Riverside Unified School District 
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DECLARATION OF HERMAN C. LEE 

Palomar Community College District 

Test Claim of Riverside Unified School District and 
Palomar Community College District 

COSM No. _____ _ 

Chapter 67, Statutes of 2000 
Chapter 846, Statutes of 1998 
Chapter 311, Statutes of 1998 
Chapter 879, Statutes of 1996 
Chapter 758, Statutes of 1995 
Chapter 561, Statutes of 1993 
Chapter 593, Statutes of 1989 
Chapter 498, Statutes of 1983 
Chapter 1347, Statutes of 1980 
Chapter 1297, Statutes of 1976 
Chapter 816, Statutes of 1975 

Education Code Section 76220 
Education Code Section 76223 
Education Code Section 76225 
Education Code Section 76234 
Education Code Section 76244 
Education Code Section 76245 
Education Code Section 76246 

Student Records 

I, Herman C. Lee, Director, Enrollment Services, Palomar Community College 

District, make the following declaration and statement. 

In my capacity as Director of Enrollment Services, I am responsible for the 

searching and retrieving, furnishing and forwarding of student records. I am familiar with 

the provisions and requirements of the statutes and Education Code Sections 

enumerated above. 

These Education Code sections require the Palomar Community College District 
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Test Claim: Chapter 67/00 Student Records 

A) To establish and implement policies and procedures, and periodically update 

those policies and procedures, for the searching, retrieving and furnishing student 

records pursuant to Chapter 1.5 of Part 47, Division 7 of Title 3 of the Education 

Code. 

B) Pursuant to Education Code Section 76220, establishing, maintaining, and 

destroying student records according to regulations adopted by the Board of 

Governors of the California Community Colleges. 

C) Pursuant to Education Code Section 76223, providing, free of charge, (1) up to 

two transcripts of students' records or (2) up to two verifications of various 

records of students; and for searching or retrieving any student records when 

transcripts or verifications are required. 

D) Pursuant to Education Code Section 76225, whenever a student transfers from 

one community college to another, or to a public or private institution of 

postsecondary education within the state, transferring appropriate records or 

copies and notifying the student of his or her right to receive a copy of the record 

and his or her right to a hearing to challenge the content of the record. 

F) Pursuant to Education Code Section 76234, whenever there is included in any 

student record information concerning any disciplinary action taken by a 

community college in connection with any alleged sexual assault or physical 

abuse, or any conduct that threatens the health and safety of the alleged victim, 
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informing the alleged victim of the results of any disciplinary action by the 

community college and the results of any appeal. 

G) Pursuant to Education Code Section 76244, making a reasonable effort to notify 

a student in advance of compliance with a lawfully issued subpoena and, in the 

case of compliance with a court order, if lawfully possible within the requirements 

of the order. 

H) Pursuant to Education Code Section 76245, upon service of a lawfully issued 

subpoena or a court order solely to produce a school record regarding any 

student, either personally appearing as a witness in the proceeding or, in lieu of a 

personal appearance, submitting to the court, or other agency, or person 

designated in the subpoena, at the time and place required by the subpoena or 

court order, a copy of that record, accompanied by an affidavit certifying that the 

copy is a true copy of the original record on file in the community college or 

community college office . 

. I) Pursuant to Education Code Section 76246, complying with appropriate rules and 

regulations adopted by the Board of Governors of the California Community 

Colleges to insure the orderly implementation of this chapter. 

It is estimated that the Palomar Community College District incurred more thah 

$1,000 in staffing and other costs in excess of any funding provided to school districts 

and the state for the period from July 1, 2001 through June 30, 2002 to implement these 

new duties mandated by the state for which the school district has not been reimbursed 
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by any federal, state, or local government agency, and for which it cannot otherwise 

obtain reimbursement. 

The foregoing facts are known to me personally and, if so required, I could testify 

to the statements made herein. I hereby declare under penalty of perjury that the 

foregoing is true and correct except where stated upon information and belief and where 

so stated I declare that I believe them to be true. 

"' .-an C. Lee 
Director, Enrollment Services 
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, . . ,. 
'° I · .. ·· Ch. 816] ··STATUTES OF 1975 '· 

CHAPTER 816. · . 
, ,, •,~r.' ;.. • I, •) j 

. ' .. An act to amend Section 967 of, to·add Chapter 1.5 (commencing 
with Section 10931) to Division 9 of, and Chapter 1.5 · (commericfrig 
with Section 25430) to Division 18.5 of, ·to repeal Sections ,IQ37, 
.22504.5, and 2S422.8 of, and to repeal Article 6 (commencing \vi.th 
·section 10751) ·of Chapter I of Division.9' of, the Education Code, 
relating to pupil records. · · '...... · · 

' . ; !, 

[Approved ~Y Governor September 17, 1975. Filed with 
Secretary of State September 17, .1975.] ·· · ; ' .·~"' •• 1 

. Th~ people of the State of CEilifornia do en_;C:t' ELS follows: 
: .... \1 

SECTION 1. · Section 967 of the Education Code is 'amended to 
read:

1 

• '

1 

967.. Notwithstanding the provisions of Section 966 of this code 
and Section 54950 of the Government Code, the governing body 'of 
a school district shall, unless a request by the parent has been made 
pursuant to this section, hold executive sessions to consider ·the 
expulsion, suspension, or disciplinary action or any other action ·in 
connection with any pupil of the school district, if a public hearing 
upon such question would lead to the giving out of information 
concerning school pupils ·which would be in violation of Sections 
10944 and 10947. . · ' · . · . · . 

Before e:alling such executive session of the governing board of the 
distric.t to consider these matters, the gov.erning board of the district 
shall, in writing, by registered or certified mail or by personal service, 
if the pupil is a minor, notify the pul?il and his parent or guardian, 
or the pupil if the pupil is an adult, of the intent of the governing 
board of the district to call and hold such executive session. Unless 
the pupil, or his parent, or guardian shall, In writing, within 48 hours 
after receipt of such written notice of intention, request ·that:the 
hearing of the governing board be held.a:s 'a public meeting, then the 
hearing to consider su.ch matters may be conducted by·the goveI;ning 
board in ·executive session. If such written request is served upon· the 
derk or secretary of the governin'g board, the me~ting sh al( be 
public. Whether the.matter is considered at ilr1'executive session' or 
at a public meetirig, the final aeticin of the g·averning board of-the 
school district sh§ll be taken at a public mei:iting and the resu,lt. of 

. such ·action shal~ be a public record of the school district: ......... :. 
·' SEC." 1.5: · Section 967 of the Education Code is amended to read: 

:g57. N otwtthstanding 'the provisions of Seci:io~ 966 of this. cr;ide 
and Section 54950 of the Government Code, the governing body of 
a ~ch'ool district shall, unless a request by the parent has been made 
pursuaiit 'to this .. section; hold; executive. ses.sions if the boiµ-d)s 

··· consi?.ering the sµspensio;n. of, or disciplinar.y action. or anY.. oth~r 
action' except e'xpu,lsion iii copn~Ction wg'h' £iny" ~upil o.f t~e school 
district, if a public hearing upon such question would lead to the 
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. Ch. 816) ··STATUTES OF 1975· 

CHAPTER 816 
.. -~· 

Ari act to ·amend Section 967 of, to ·add Chapter 1.5 ( commenqing 
with Section 10931) to Division 9 of, and Chapter 1.5'{commericfog 
with Section 25430) to Division 18.5 of, to repeal Sections )037, 

· .22504.5, and 25422.8 of, and to repeal Article 6 (commencing with 
·section 10751) ·of Chapter 1 of Division.9· of, the Education Code, 
relating to pupil re;:ords. .. . '·..... . 

''· 
[Approved l;>y Cov'emor Seotember 17, 1975. Filed witn 

Seoretnry of State September 17,.1975.] · · 

The peoplB of the State of California do em.ct. a.s folio ws: 
,, ... \, 

SECTION 1. Section 967 of.the Education Code is ·amended to 
read:' · · . : 

967. Notwithstanding the provisions of Section 966 of this code 
and Section 54950 of the Government Code, the governing body of 
a school district shall, unless a request by the· parent has been made 
pursuant to this section, hold executive sessions to consider tpe 
expulsion, suspension, or disciplinary action- or any other action in 
connection with any pupil Of the school district, i£ a public hearing 
upon such question would lead to the giving out of information 
con:::erning school pupils ·which would be in violation of Sections 
10944 and 10947. . · ' · 

Before e:alling such executive session of the governing board of the 
district to consider these matters, the gov'erning board of the district 
shall, in writing, by registered or certified mail or by personal service, 
if the pupil is a minor, notify the puJ?il and his parent or guardian, 
or the pupil if the pupil is an adult, of the intent of the governing 
board of the district to call and hold such executive session. Unless 
the pupil, or his parent, or guardiari shall, in writing, within 48 hours 
after receipt of such written notice of futention, request that: the 
hearing of the governing board be held a.s 'a public meeting, then the 
hearing to cons.icier su_ch matters may be conducted by the governing 
board in executive session. If such written request is served upon·.the 
Clerk or secretary of the goveT-n.in'g. board, the meeting shal(J:ie 
public. Whether the matter is considered at a.n· executive session or 
at a public i:neetirlg,· the final acticiri of the governing board of·the 
school district:: sh.f!ll be taken at a public meeting and the result. of 

. such acti!Jll sha~ be a public rec'ord of the school d.istrict.. . ·' .. ; . 
·' SEC.' 1.5: · Seci:ion 967 of the Education Code 1s amended to read: 

:957, Notwithstanding 'the provisions ·of Section 966 6f this code 
and Section 54950 of the Government Code, the governing body of 
a school district shall, unless a r~quest by the parent has been made 
pursuant 'to this section, holii . executive. sessions if the board. is 
considering the. suspension of, or disciplinary . action or any oth:er 
action' except expl!lsion in connection with' ~y.pupil o_f the school 
district, if a public hearing upon such question would lead to the 
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giving out of information. concerning.school pupils which would be 
in violation of Section 10751 or Sections 10944 and 10947. 

Before calling such executive session of the governing board of the 
district to consider these matters,. the governing board of the district 
shall, in writing, by registered or certified mail or by personal service 
j.f Uie pupil is a minor, notify the pupil and his parent or guardian: 

· or the ptipil if the pupil is an adult, of, the in~ent of the governing 
. board of the district ti:i call and hold such executive. session, Unless 

the pupil, or his parent, or guardian shall, in writing, within 48 hours 
after receipt of such written notice of iriterition, ,request that the 
hearing of the governing board be held as a public meeting, then the 
hearing to consider such matters shall be concluded by the 
governing board in executive· session. If stich mitten request· is 
served upon the clerk or secretary of the governing board, the 
meeting shall be public''except that any discussion at such meeting 
that might be in conflict with the right to privacy of'any pupil other 
than the pupil requestin'g the public meeting or. on behalf of whom 
such meeting is requested, shall be in executive 'session. Whether the 
matter is considered at an exect.iti.ve session or at 'a public meeting, 

· the final action of the governing board oHhe school district' shaU be 
t• taken at', a public meeCin'g and. the 'resultcif such.'action shall be. a 

public record o(.,,the school'districf ·· ·, . 
SlEC. z.. Sect!fon 1037· of the Education Code is repealed. 

·§E:c. 3. ,4.rticfe 6 (cofuriiencing \.Vith Section 10751.) ,of Chaoter 
. 1 of Divisi3n 9 of the Education Code is repealed. , · · · •• · 

1 
·• · . SEC. 4.="'.Chap'ter).s'"'(com~"encing ,Yith Section i0931).is added. ... 
.,, t~ Division 9 of

0

the _E_a.ucatio~[~cide, to ~ea:d:'.: . '·,, >" . '., 
-, . ' ' .fl! • . ., ' . . 
CHAPTER l.q_t~ P'0PIL R?c;:>RDS 

. ' · -A'r.ticl~ .1. iegislati~e~I~t~~t"':·. :r,t: · 

· 10931. It is the i~t~nt ·~r the Legisl:ature to resolve potential 
·conflicts' between Califorp.ia. la~~a!!-d the rirovi_sioi:is of Public L~w 
93-380 regarding parental access to, and 'the confidentiality of, pupil 
.records.in order to insure the continuance offedera.1 educatiOn funds 
to public .educational' institutlo'ris within .the. state; and to r~vise 

.·generally and update the law relatjng tci suc)l, reccircl,s. . .. ' ; ': .'· 
·This. chapter shall have' no. effect". regarding. public· corm:pimity 

colleges; other publfc. or· priv'a:te iD:stitti.tions •of higher educa~~n, ,; 
other governmental· or· private: agencies· which receive federal· ·' 

. educa.tipn funds unless :described hereifi; or,· except for Sect'io.ns j 
10939 arid l0940"and subdivision (b) ;(5} ·of Section 10947, pri':'ate ; 
schools. · · '~· . · · · · ' .. · "· · · ... \ 

. · The provisions cif this chapter shall prevail ovef the provisiop.s" of ~j 

.. Section 554 of t)lis code and Chapter ~.q \comrrien~i:hg with_~e.ctjon· ;$ 
· 62.50) of Division 7 of Title l of the Government Code to the e;.;tnnt f1 
.. th~t ._th~y::ipay· ~:er~-~mJo.:acc:ess:.to' p'~bir :r.~~~~~,\ :~_.,; ·'' 'i .. ·; :.~;"<!>!i: .. :~~ 

• ··1~ 
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Article: 2. · . Definitions 

'• - 10932. As used in this ·chapter: : · · ... , · · . , 
'··. (a) "Parent': means a natural parent, an adopted parent, or legal 

. guardian: If parents are divorced or legally separated, only the 
parent having legal custody of. the pupil may consent to. release 
records to others pursuant to Section 10946, provided, however, that 
either parent may grant consent· if both parents have notified, in 
writing, the school or school district that such an agreement has been 
made. Whenever a pupil has attained .the age of ·18. years .or is 
attending an institution of postsecondary education, the permission 

. or consent required of, and the rights accorded to, the .parents or 

. guardian of the pupil shall thereafter. only. be required of, and 
accorded to, the pupil. . . . , 

(b) "Pupil record" means any item of information directly related 
to an identifiable pupil, other than directory information, which is 
maintained.by a school district or required to be maintained by any 
employee in the nerformance of his duties whether recorded by 
handwriting, print, tapes0 'filin, microfilm or other means .. · 

"Pupil record" shall not include informal not.es related to a pupil 
,. compiled' by a schoQ! officer or em:ployee which remains .in the sole 
. poss.~ssion of the maker and is not accessibl~;or.tevealed to any other 

···-· _.s -.... ..... . . . - !>.~1 •• " . per on. ,_ . ·· -· . -- · . ·!· ,. .,.. 
(c')".,."Dl.rectory i!'lformatioi:i" means one·or more of the foll1lwing -· •i 

items: student's name, addre~s, date and place.of birth, majot,:field 
.of study, participation ii1 officially recog·nized activities and s'i5or~, 
weight.~pd height o'f members of athletic teams; dates of attendance, 

· · degrees.and awards received, and the most recent previous public. 
·•, .. or private school a_ttended by the student. . . . 

(d) '"School district" means-any school district maintaining any of 
grades kindergarten through 12, any .public school prov:jg~ng 
instruction in any of grades J...-indergarten through 12, the office iilf the 
county superintendent of schools, or any special.school operated: by 
the Oepnrtment of Education. . · . .. · · 

(e) ."Access" .means a personal inspectiop .:lid review of a record 
. or· an accurate copy of·. a re·cord, or an· oral description , or 

: .communication of a record or an ·accurate copy of a record, or a 
. request to re~ease a .copy of any record. . . : . ·. .. . · . '. .; ... 

. ~ . ~ 

Article 3.··. General Provisions 

10933. · School districts shall ·est~blish,m~intain, and destroy pupil 
·records according ·to regulations adopted by the State Board· of 
~ducation. Such regulations shall establish state policy as to what 
items. of information shall be placed into pupil records and what 

· inf_ormation is appropriate to be compiled by. individuaJ · school 
· ?fncers or. employees.under the ex.ception to pupil records provided 
m subdivision (b). of. Sectioq '. 1093?: ,.No-."pupiL,records· shall. be 
destroyed except pursuant to such, re.gulations 'or·· as ·provided. in 
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subdivisions (b) and (c) of Section 10941. , 
10934. School districts shall notify. paren:ts of their rights under 

this chapter upon the -date of the .pupH's initial enrollment, and 
thereafter at the same time as notice is issued pursuant . to Section 
10921. The notice shall be, insofar as is practicable, in the home 
langl.lage of the pupil. The notice shall take a form .whi.ch reasonably 
notifies parents of t~e availability of the following specific 
information: . - _ _ _ .... 

_ (a). The. types of pupil records and information contained therein 
whi9)} _are directly related to s"tudents and maintained. by_ .the 
institution. - . · . . _ _ · : .. ,, 

(b) The name and position of the official responsible for the 
maintenance of each type of record, the persons who have access to 
those records, and. the purposes for which they have such a9cess. 

( c) The' pol~cies of the institution for reviewing and expunging 
those records'.• · · - - · 

- ( d) The. tighf i:if the p:~nint to ac.cess ~o pupil reco,r~s. , .. 1. 

(e) The procedures for· challenging the content of pupil records. 
(I) The cost if a11y which will be charged to the pfi.rept for 

reproducing copies of .recor.ds. . " : . . , ., .. 
(g) The categories of information which the institu.tj1:m has 

design~ted as ,dir.ectory ,)nforrnation pursuant, \f Section 10944 and 
the ,pa_rfies t\)._whom such information .~ill be released. unless the 
paren't "object~.. _ ' _ . .. . _ _ . "' , 
- (h) Any ot!'i~r rigg,ts and reguin:~ment~ set forth in .fuis qhapt_~r. 

·w10.93~· .... A.log ofreco~d shal.1 b.e maitjlairied f{)l'. eai;:h pupil's rec6rd· 
which lists. all person_s o~ organizations requesting or .recei\iing 
infom;ia;~.io11 frol'"l~ the··-record""eii_cep ting school personnel and the 
r'ell.soris ~h~refor. T,he'log sl1a11 be open toinspection only,by a parent 
and the~~ school official or his designee responsib\'iJ for, the 

mr;§~s~Fx~;Fs~h~if ~scJr~s.n;iay make. a ·~easonable cha~~~ ;~ ~ 
am.Dunt no_t tp exc.eed ,t,heJc.tuaJ'~{)St of furfiis);iing copies of any pupil 
r!O:corcl;~ provided, ho~ever, tl:\i\.t no chn:f.ge sh!lll be. maj?.e ~or. 
fornis_}1irig;!}(l) tip to tWP transcripts of former pupils' records. or ·(2) 
up tci · twq'i~erifii':atiori.s of' various records of former pupils. · 

10937. \iS.) When grades are given for any course of instruction 
taught in a school district, the grade given to each pupil shall be the 
grade determined by the teacher of the course and the 
d7termination of the pupil's grade by the t.eacher, in the absence of 
mistake, fraud, ,\lad faith, or incomp~.tenciy, sha~ .be final. - --_ : 

(b) No ITT-a.de of a p.µpil pa,rticipatiri.giri a physical educatiol). class, 
however, ;nay. be aoqve)rsely affec,tetj. due to the fact that the pupil 
does not .. we~r stanaardi,.:ed ph,ysical ed u~.\ttion. apparel_ where .the . 
failure fo w~ar such appar~larfoe~-~rom circumstan.ces beyond,.the· 

·cont;r:ol ofth.~pup\l.. , . ., · _ ~ .;, . - :· - • ·<:-' .,.:· ii>!i:b . 
. 10~~8. · The gove~i:iirig ]Jciard.of each.sch,ool.district shall prescribt;:i. 

- regtilations requir'ing tli:i{evaluation of.each pupil's achievement .fat~,; 
each marking period ai;id requiring a conference with, or.a ~itte;i, 

':\ . ·-- . . :;~~ 

158 

•:•:'ij 
4 182. 2.8 9 390 159. 

e 

204 



Ch. 816) STATUTES OF 1975 1859 

report to, the parent of 7a_ch pupil whene~er it becomes ~vide~t to 
the teacher that the puptl 1s in danger of fmlmg a course. Tne rerusal 
of the parent to attend the conference, or .to respond to the writ'.en 
report, shall not preclude foiling the pupil at the end of the gradmg 
period. . . . . . . · . . 

Notwithstandmg the prov1s10ns of subd1vts10n (a) of Sectwn 10932, 
''. 1.the provisions of this section shall apply to the parent of any .pupil 

without regard to the age of the pupil. 
· ·,.10939. Whenever a pupil transfers from one school district to 

.,:. another or to a private school, or transfers from a private school to 
a school district within the state, the pupil's permanent enrollment 
·and scholarship record or a copy thereof shall be transferred by the 
former district or private school upon a request from the district or 
orivate school where the pupil intends to enroll. Any school district 
~equesting such a transfer of a record shall notify the parent of his 

.. right to receive a copy of the record and a right to a hearing to 
challenge the content of the record. The State Board of Education 

·is hereby authorized to adopt rules and regulations concerning the 
· transfer of records. 

Articie 4. Rights of Parents 

10940. Parents of currently enrolled or former pupils have an 
absolut'~~right to access to any and all pupil records related to their 
children which· are maintaine.d by school districts or private schools. 
The editing or v,.'ithholding ohmy such .i:ecords is prohibited. 
· Each school· district s_hall adopt procedures for the granting of 

requests by parents to illspect and neview ;record~. ,during. regular ..... 
schddl hours, provided that access shall be 'granted no 'later than.five·· 
days followiT1g the date of the request. ProceHures shall include the 
notification to the parent.of the location of all official pupil records 
if riot centrally located and the providing df q1,1alified certificated 
personnel to interpret records where appropriate~ .. ·•· ·:r 
. ·.10941. . Following an inspection and review of a pupffs records, 
the parent of a .Pupil or former pupil of .a school district may 
challenge the content of any pupil record. .":>;.- · 

. (a) The parent of a pupil may file a written request with the 
superintendent of the district to remove any information recorded 
in the written records concerning his child which he alleges to be: 

:.:_•.i:· (1) inaccurate, (2) an unsubstantiated personal conclusion or 
imerence, (3) a conclusion or inference outside of the observer's area 

w.. of competence, or ( 4) not b~sed on the personal observation of a 
W· named ··person with the time and olace of the obsen'.ation noted. 
, · (b) Within 30 days of receipt ot"such request', the su'perintendent 
': or his designee shall meet with the parent and the certificated 
\{" employee who recorded the information iri question, if any, and if 
~ s.uch 'employee is presently employed by the school district. The 
~';.superintendent shall then sustain or deny the'"allegations. . . 
jf':1

'.·If. the superintendent sustains the allegations, he shall order the 
•· · O~JBB 
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, removal .~d, .?,~st;r,uc.tio.n .of .~he ii:i,formatio,n.,, 1 , . , , , • . . • 

·, . .'. If the s~penhtendent,~el).ies .. the)1)lega~i9!)-s arid refµses to 9rder 
'the removal ofthe information, the pa.rent may, within 30 days of the 
. refusal, appeal the. deci.sion in writirig to the goverrung board of the 
school district. · · · : · · 

. (c) Within .30 days of receipt of, ~uch an appeal, the governing · 
board shall, in closed session with ·the parent and the certificated 
employee who' .recorded the information in question, if any, and if 
such employee is presently e.mployed. by · the school distri~t; 
determine whether or not to sustain or· deny the allegations. . · 
· If the gove'rri:ing bciard '.sustains the· allegations, it shall order .the 
.superintendent to' immediately remove and de;stroy the information 
from the. wr:it~en records of the pupil." . . ·. . . . . . 
· The decision of the 'gov~ming board shall be final. . 

·Records of these administrative proc~edings shall be maintained'in· 
a confidential manner and shall be destroyed one year after the 
decision of the governillg boar.cl, unless the . .Parent initiates legal 
proceedings 'relative to the disputed infotination within the 
'P!.·~scribed period. · . . . 
. ( d) If the final decision of .the governing board is unfavorable to i 

'the pa.rent, or if the parent .accepts 'an unfav,orable decision by ~he. 
districf'supenntendent,. the~parerit shall' have the right to submit.a 
writtei;.,, statement' of his o1::Jj ec;:tions. to . the information ... , This 

,,statement ii,hall become a 'part of th.e pupil's school record until such 
tirne ef$: the' information objected to is removed. 

109~2. (a)' To e.SsisC irt . making .determinations pursuant to 
Section- 10941, a cdistrict'superintendent or governing board may 
convene· .a ·hearing panei composed 'of the following persons, 
proviol:ed. that the' .parent' 'has given 'written consent to release 
inforrri;iition from the relevarit'pupi!'s records to Hie members of the 

,panel iio convened: · · . . · · · 
. (1) The principal.of a public.school a.th.er than .the public school 

at which the' record is on file. · · · · 
· · (2) A certificated empioyee ·appointed by the chairman of the 

certificatec;l 'empl,oyee council of the district, or, if no sue]} council 
. exists, a certificated employee appointed by the parent . 

. (3) ·A pai,:,¥t. appointed by the superin.tendent or. by the 
governing board of the distric;:t, depending .upon who conyenes the . 1 . . . . . . . ' . . . . 
p(b). The person's appoiri~d pursuant. to para~raphs. (2) and (3) of 
subdivision (a) shall, if possible, not.be' acquainted with the pupil, his 
parent or.guardian,· or the certificated employee 'who recorded the 

. information, except when: 'the' parent. or' guar.dian. ,appoints the 
person pursuant to paragraph (2). . · . · . . . 

(c) The pr~ncip.~l.appoihted to the hearing panel shall serve as its 
'chairman. . ' · . . . · " 

. (d) The hearing paq.el shall~ in ?lcis.ed ~ession, h~ar the objections 
to' i:he information of.tne parent and the testimony of the certificate? 
employee who recorded the i'nformation in. question, if.any, and. if 

' . I ' • ' . 
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.·'such e~ploye'e iS p~esentlii.~mplOye'dby the.school disfrict .. '· '' ·· 

. The hearing pan'el':'shall be'pr6Vided with verbatim ccipies of. the 
information which is the subject of the con!:J"oversy. ' · · · ':· ·'· 

Written findings shall be made setting ~Orth the facts and decisions 
of the panel, and such findings shall be- forwarded · to the 
superinten'dent or' the governing 'board, depending upon who 
convened the ·paneJ:'. · .. · · · '.· . 

The proceedings 'of the hearing shall not be· disclosed or discussed 
by panel members except in their offieial capacities. . . 

10943. Whenever: there ·is included in· any ·pupil record 
information concerning ariy discipliniu:y action taken b;!' school 
district personnel in connection with the pupil, the school" district 
maintaining such record or records shall allow the pupil's parent to 
·include in such pupil ·record' a written statement or . response 
concerning the disciplinary actfon. · ', ·· 

. ' . ' 1··:·. 

Arti~le 5. Privacy of Pupil Records 
' • ' :· I'' •. I 

:: 

· i0944: School districts shall: adopt a· policy identifying those 
categ0ries' of _d.irectory information as defined in subdivision (c) of 

, Section 10932 which rriay be released·. The diStrict shaH determine 
/which offici.als or qrgan!zations may receive directory information, 

provided, however';'that no information may he·released to a private 
profitmaking enti~Y. other _than employers; prospective employers 
and representatives of the news media, including, but not limited to, 
newspapers, magazines;· and radio and television stations. The names 
and addresses of pupils· enrolled in grade ),2 or who have terminated 

:enrollment prior to graduation m.ay be p'iovided fo a private school 
. or college ·ope~ating u_nder the .. p.rovisions of Division 21; provided, 

however, that no .'such private school or college 'shall use such 
information for oth·~;· than purposes directly related to the academic 
or professional goals of the institution, and provided further that any 
vi_ol.ation of .this provision is a misdemeanor, punishable by ·a fine of 
not to exceed two'thousand five hundred dollars" ($2,500), and, in 
addition, the privilege of the school or ··college to receive such 
information shall be suspended for a period of two years from the 
time of discovery of the misuse of such information. Any district may, 
in its discretion, limit or deny the release of :Specific categories of 
directory information to an:Y- public or private nonprofit organization 
based upon a determination of the best interests of pupils,. " · · . 

Directory information may be released according to local policy as 
to any pupil 'or former pupil; provided'that notice is given at.least on · .. 
an annual basis of the categories of iriformation which the school "; 
plans to relea5e and of the recipients. ·No directory information shall. · 
be released regarding any pupil when a parent has noti~ed the 
school district that such information shall not be released .. '.' .":.-· 

10945. Nothing in this chapter shall preclude ·a sc~ool ~!S.~~t .. 
from providing, in its diseretion statistical data from' which ni:J.,pupil,-.. : 
may be identified to any oublic ~gency or entity or private'rionprofft;;d! 

.. , ·-·.:.:rjjli..~tmio.n-x-J:~·r:: 
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college, university, or educational . research and development 
. organization when such actions would be in the best educational 
.. h-iterests of pupils. . . . -.' · · ; · 
.,. ~_:1_0_9j6., A school district may permit.acc~ss .to pupil records to any . 
. _person for whom a parent of the pupil has executed written consent 
.. specifying the records to b~ released and identifying the party to 
wh9m the records may be released. The recip!ent must. be notified 

. ,!R.~t ._the transmission of the information to others is prohibited. The 
consent notice shall be permanently kept with the record file. · 

... ,~)0947. A school di~trict knot .authorized to permit access"to pupil 
.. records to any person without written parental consent or under 
. j~dicial order except that: :. , 
. · '.(a} Access shall. be permitted to the .following: . 
, ,.;{~) .School officials and employees of the district and members of 
a school attendance ·review board -appointed pursuant to Section 
12501, provided that any such person has a legitimate educational 
interest to inspect a record. . 
· · (2) Officials and employees o( other public schools or school 

, systems, including local, county, .or state correctional facilities where 
educational programs leading to high school graduation are 
pro.vided, where the pupil intends to or is directed to enr.oll, subject 
fo. the .rights of parents as provided in Section 10939. · 

· · J3) Federal education officials, the United States Office for Civil 
. Rights, the Superintendent of Public Instruction, or the· county 

superintendent of schools, or their.respective designees, where 'such 
information is necessary ,to audit or evaluate a state or federally. 
funded.program or pursuant to a federal or state law . 

. (.4) Other state and local officials to the extent that information is 
spe'cifically required to be reported pursuant to state law. 

(5) Parents of an 18-year-old pupil who is a· dependent as defined 
in .Section 152 of the Internal Revenue Code of .1954. 
· (6) A pupil 16 years of age or older or having completed the 10th 
grade ·who requests such access. . . · .... 

(b) School districts may release informaticiri from educa):icin 
. records to the following: · · 

-. (1.) Appropriate .persons in connection with an .emergencycif the 
knowledge of such in.formation is necessary to protect the health or 
safety:.of a student or other persons. . . ·. 

~:-;:,(2),,,.(1.gencies_ or organizations in connection with a student's 
application for, or receipt of, financial aid. .. · 

. . (3)-, Accrediting .associations" · 
.~'.. '1(4) Organizai:ioris conducting studies for,. oi- · on behalf of, 
~<:1,U:c~tional ag~ncies or .institutions for the purpose· of d~velciping, · 

:. :V.alid~hng, or administering ·predictive tests', administering student· 
.~\d;.'.progr~s. and. improying instruction, if .such studies are 
conducted. in such a manner. as .will not pe.rmit the personal 

.. i~~I'!_tification of students or their parentS by person.s. other' than 

. representatives of such 'organizations and.such information will be 
:·de.si:i\:iy~d when no longer needed for the p'urpose for which it.is ... -·~··· . . . - - . ' ' 
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conducted. . · ; .;:··::·, 
. (5) .Officials and empfoyees of private schools or school systems, 

where the pupil is enrolled or intends to ·enroll, subject to the rights 
of parents as provided in Section 10939. Such information shall~be.' in 
addition to the pupil's perm~ent enrollment.and schola,rship re~~l\~. 
transferred pursuant to: Section 10939. . . . . . ·: ·:;:::\i/'' 

. No person, persons, ·agency, or organization permitted access,,to 
, pupil .records pursuant to this section shall permit access ._to ·a!lY 
information obtained from such records by any other person, 
persons, agency, or organizatipn without the written consent of the 
pupil's parent; provided, however, that this paragraph shall not ~e 
construed as to require prior .parental consent l'{hen. information 
obtained pursuant to this section is shared with other persons w.ithjn 
the educational institution, agency or organization obtaining access, 
so long as such persons have· an equal legitimate interest in. the 
information. . ... · . · 

10948. Information concerning a student. shall be furnished in 
compliance with a court order. The parent and the pupil shall)e 
notified in advance of such compliance by the school employee who 
complies and releases the information if lawfully possible within the 
requirements of the judicial order. . , ,., 

10949. The service of a subpoena upon a public school employee 
sol.ely for the purpose of causi.ng him to produce a school r.ecord 
pertaining to any pupil may be complied with by such employee, in 
lieu of personal appearance as a witness in the proceeding, by 
submitting to the court, or other agency issuing the subpoena, at the 
time and place required by the subpoena, a copy of such reco.rd; 
accompanied by an affidavit certifying that such copy is a true copy 
of the original record on file in the -school or school office. The copy 
of the record shall be in the form of. a photostat, microfilm, 
microcard, or miniature .photograph or other photographic copy or 
reproduction, or an enlargement thereof. · " 

SEC. 5. Section 22504.5 of the Education. Code is repealed . .i': ·-_ 
SEC. 6. Section 25422.8 of the Education Code is repealed, .-.'.( ·. 

. SEC. 7. Chapter 1.5 (commendng with Section 25430) is added 
to Di.vision 18.5 of the Education Code, to read: . · ; .:,~_;. 

CHAPTER 1.5 .. STUDEJ\,j REc;:ORDS 

Article 1. Legislative Intent .. ' 
'• 

-,.25430. It is the intent of the Legislature to resolve oot~n~·ial 
conflicts between California law and the provisions of Public .Law 
~3-380 regarding the confidentiality of 'student records in ord;;i to. 
msure the continuance of federal education funds to public. 
community colleges within the state, and. to re\'.ise generally· and . 

. update the .law relating to such records. ; ., F :,· 
·-.: 1 ·~·i·.- ._. ·'' 

'.!" 
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Article 2. Definitions 

[Ch. 816 

: 2~.1~'25430,1. A(used m·this chapter: · .. 
·'.•U''(li.) "Student record" means any item of information. directly 

.' ·: 'i-elated to an identifiable student, other than directory.ffiformation, 
::'.:_·which is maintained by a community college or required to be 
.·C."Jnfilntained by any. employee iri'· the performance of his duties 
·:·'-whether recorded by handwriting, print, tapes,. filffi, microfilffi or 

.<'other means. · 
~1 ·::···srudent record". Shall not mean information provided by a 

"'"stU'dent's parents·· r'elatirig to ·applications for financial aid or 
· .l'.scHolarships, nor ·shall it' mean information related to a student 

'·cbmpiled·by a community."college officer or emplo'yee which remains 
.~iri foe 'sole possession of the maker and is riot accessible or revealed 
·'· tci. any other person, including information related to a student 
·created or maintained by a physician, pqychiatrist, psychologist, or 

'' qther recogrrized ·professional or paraprofessional acting in his 
professional or paraprofessional capacity, or assisting in that capacity, 

·and which are created, maintained, or used only in connection with 
· the provision of. treatment to the student and are not available to 

anyone other than persons providing such treatment; provided, 
. however, that such records may oe persiinally reviewed by s: 

· · 'ph)•sician or other appropriate professiorial of the student's 'choice. 
: · ·. (b) · ''Student record" shall not ineai:l information maintained by 
. a, law enforcement uriitif the per5onnel·ofthe urut d6 riot have access 
· tci student teccirds pursuant to Se'ction 25430:15, if the information 
.:maintained by the Un.it is kept apart from information maintained 
'pursuant to subdivision (a) of this section, if the information is 
maintii..ined soleiy for law enforcement 'purposes; • ~nd if the 
information is not' made availaole to persoru •·other than law 

· enfor'6ei:nent officials of the same jurisdiction.· · · 
(c) "Directory information" means one or more of the following 

iteriis:'student's narD.e, address, telephone nwnber, date and place C)f 
birth, major field of study, class schedule, participation in officially 

'·.recognized activities and sports, weight and height of members .. of 
athletic teams, dates of attendance, degrees and awards'received, the 
most recent previous· public ·or private school attended_ by. the 
student, and any· other information aiithorized in writing by the 
student. 

'(d) "Access" m~ai:ls a personaLhispection and review of a record 
. or a,n accurate copy of a record, or an oral description or 

.. ··-caiiilliunication of a record or an accurate copy of a record, or a 
·"·'reqties't to release a copy of any record. · · · · · 
. • '',I ~~i:~··I. •' ' ' • 

Article :3.- General Provisions · 

2.5430.2.. Comm unify college· districts shall establish, maintain, 
and.destroy student rec'cirds according to regulatioriiiadoptec\ by the 
Board of Governors of the California Community Colleges: Such 
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regulations shall establish state policv as to what items of information 
shall be 'placed into student rec~rds and V..'hat infoimatioil-,'Js 
appropriate to be compiled by il')~ividual community college ?ffic~;.s 
or employees. under th~. exception to' studen.t records. proVJd~<;I. _m 
subdivisions (a) and·· (b) of Section 25430.1.' No stude.nt records shiill 

. be'destroy~d except pursuanfto. such_ regtilations;?r .. as prpvide,i:l~W 
. subdivisions (b) and (c) of Sect10n Zo430.10. _ . . .... ,,, 

· 25430.3 .. Commimit'y college districts. s.hall notify' students of th.eir 
rights under this chapter upon the date cif the- student's ep.rollrnen,t 
n~xt following i~s effective date, and at. least annually thereafter. T?,e 
notice shall be; insofar as is 'pni.c.ticable, in· the home· language of .ti'le 
student. The·.:notice · shall .. take a. form, which reas'onably notifie:s 
students of the availability of the. following specific inform'ation':'_'.' 

(a) .The types of student records _·an<;! -information contained 
'therein which are directly related to students' and maintained by th!;! 

. in.stitution. . . . _ · .. : · ' ' . : · · , . ,'., .:. 
, (b) The' official. responsible for the maintenance of each type 9f 
record; the persons who have access to' those records, and' tl,1e 
purposes for which they have iuch access. . · . . ::. : 

(c) The .. policies of the institution for reviewing and expuriging 
those records. ' ' ' ' ' ' ' ' 

(d} The right of the student to accciss to hU: records. : 
(e} The procedures for challenging the· content of sfudent 

records. ' ' ' '' 
(f) The cost if any which will be c.hitrgecifor reproducing copies 

ofre~rili. _· . . . . . . 
(g} The categories . o'f information which the institution .. has 

designateq as directory inforination uu.rsi.i.an·t to ·section 25430.12 and 
the parties to whom such information will b.e released unlessJl:\_e 
student objects. · ·. . · · · ·'' 

(h} Any other rights and requirement's set forth in this chap.ter . 
. 25430.4. A log or record shall be maintained for each studeqt's 

r.eccird ";"hich. lists all persons or·. org'ariizations· requesting. :·or 
receiving .information from the r!"cord· excepting school persi:mnel 
and. the reasons 'therefor. The log shall be open to inspection onlj: .by 

' the .. student and the community c.Ollege official or 'his desi'g~.ee 
responsible. for the- maintenance of student recorru. · . , , 

.. · 25430.s. Any community college may make ··a. reMonable chaiie 
in an amount not to exceed the actual cost of furnishing copie,s, of'ai:iy 
student record; provid.ed, however, that no charge.shall .be inii.(i.e,f,qi­
furnishj.ng (1) up tO two transc~ipts ciffo'r'mer students' records.or,:(~) 
µp to two verifications of various records cif former students. '·'·" 

· 25~30.6.' - (a) .;When grades are giyen· for i.tny \::our'se of instyu6.·~3h 
taugnt in a. community college district, 'the- grade given to_),8.ch 
student shall be the grade determined by the instructor of the c'ciui:s'e 
and the determination of the student's grade by the instructor,-i'n'.llie 

, abse.nce of mistake, fraud, bad faith, or incompetency, shall. l:ie.~'al. . 
. (b) No grade of.a student participating fo a,'physical edu5'~1~9? ~lass, how~ver,, may be adversely.affected due to the facf t:J:iat. the 

, . , , . . . , , ~ \ •·' · , •• . ,;;l~j •;,:I} 
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-Wlicient does 'not wear .St~dardized phvsical education apparel 
'~nere the' failure to wear such apparel arises from. c_ircumstances 
l:ieyi:Jnd the control of the student. · · · 

::· 25430.7. Whenever :a student" transfers "from one comri1LI.nity 
l~'o'4ege cir 'public or private institution of postsecondary education to 
'imoth'er within the state, appropriate records or a copy thereof shall 
.. be ... transfe:rred by the forme·r. community college, college or 
:t'miversity, or school' or school district upon a request from the 

. 'ci:lfornunity college, college or universit)', or school or school distri'ct 
.wnere the student intends to enroll; provided, however; that the 
_·c¢inlniunity college, college or univ"ersity; or school or school __ district 
froin which the student is transferring may notify the community 

. college, college or university, or school or school district making such 
·a·' l:equest that the student's records will be transferr.ed upon 
payment by the student of all fees and charges due the community 
college, college or university,· or school or school district. Any 
'community·college, college or university, or school or school district 
making such a transfer of such records shall notify the student of his 
right to receive a copy of ·the record and his right to a hearing to 
'challenge the content of the record. 

T'ne Board of Qo\1ernors of the California Community Colleges 
may .adopt rules and regulations concerning transfer of such records 

"to, from, or between schools under its jurisdidion. · 

Article 4. Rights of Students 

.. 25430.8.' Any currently enrolled or former student has a right to 
access to any and all student records relating to him maintained by 
community colleges. The editing or withholding of any such records 
.is. prohibited . 
. ~:.··Each community college district shall adopt procedures for the 
gra,nting ofrequests by students fo inspect and review records during 
/e~.lar.school hours, provided that access shall be granted no later 
· th"'.ITl five days following the date of the request. Procedures shall 
include notification of the location of all official student records if not 
cehtr~lly located and the providing of qualified· personnel' to 
,qi,,terpret records where ap'propriate. · · · · 

.;,;'i;25'!J0.-9. A student may be requested to waive his right to access 
:to"_s_tudent records devoted solely to confidential recommendations 
f9r.,career placement or postsecondary admission, provided that the 
s'tudent shall be_ notified, upon request, of the names of all persons 

. making confidential recommendations. Such waivers may not be 
·:regiiired as a ccmdition for admission to, receip"t of financial aid from, 
. 'of'"i-eceip"t of any other services or benefits from a community -• .. " 1 ' ' .. ' . . " . '' :.'if lege. · "· . : · · . · ·· . 
:· :25430.10. (a)' Any student may file a written request with the 
··chie,f ·administrative officer of a community college district to 
'"i'e#iove informat{on recorded in his student records which he alleges 
''tb' be:· (1) inaccurate; (2) an unsubstantiated personal conclusion or 
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::::'rinfere,nce; q) a· conclusion or,i.nfer!'.nce outside of the observ~r·s,~r .. ~~., 
I. of' competence; Or ( 4) not ·base.cl On the personal ObSerVa,tJOn Q~._B,: 
: ~-named persori with the time and place of the observation noted,, 1'.·;; 

=:(b) Within 30 days of receip,t of such request, the crJE7.f, 
· iidministra't:lve officer br his designee shall meet with the student a;:id .. 
the"cerl:ificated employee who 'recorded the information in questi9,n~·: ' 
if any, and if such employee is presently employed by the commu¥t}:.: 
college di.Strict. The chief administrative officer shall then sustair't'.9i\ 
deny the.allegations. . · .. . ·:·': .. 

If the chief administrative officer sustains the allegations, he s~all.' 
order the removal and destruction of the information, .. :_.:i;:,·,·· 

If the chief administrative officer denies the allegatio_ns and refµ~es 
to ordei-'the removal of the information~ the student may, within'39 .. 
days of the refusal, appeal the decision in writing to the governing · 
board of the community college district. · . '· · · 

(c) ·Within 30 days of receipt of such an appeal, the governill'k. 
board ·shall, in closed session with the student and the certificated' 
employee who recorded the information in question, if ariy, and if 
such employee is presently employed by the:2~,ommunity college, 

. district, aetermine.whether to sustain or deny, the allegations. ' ·'". .. 
If the governing board sustains the allegations, it shall order. the 

·chief administrative officer to immediately remove and destrGiy 'th.e_. 
inforI,natfon. . .... :. 

The decision of the governing board shall be final. ·' 
Records of these administrative proceedings shall be maintained ill 

a cgnfidential manher and shall be destroyed one year afte'r' the,, 
decision' of the governing board, unless the student initiates· legal_ 

_ proceedings relative to the disputed information wi~hLr1 the;. 
· prescribed period.·.- . · · . ·~- .··_,,. 

(d) If the final decision of the governing board is linfavoril.bl~ tQ'' 
the student, or if the student accepts an unfavorable decision b:Y. !:he 
chief administrative officer; the student shall have the right to s.ubffiit 
a written_ statement of .his objections to the inforrn.ation. Jhl.s:': 
statement shall become a part of the student's record until such tiriie' 
as the information obje.cted to.is removed. . · ·'~"< 1~ 
. 25430.lL . Whenever .there is in duded. in any student 're;c6.~~; 
information concernirig any disciplinary action taken by corrimunit:}'.'. 
college perscinnel in connection with the student, the student SQ@ll · 
be allowed to include in such record a written'statement or response. 
concerning.tJ:.e disciplinary action.. ; '.n;::::;: 

.Article 5. Privacy of Student Records · 'i~~~,:-::· 
. .•.. ,,Jr 

. •• · · r • - • .• rY · 
"254~0"12. -. ,Community college districts shall adopt. a pc,ilj.~Y,. 
ioen~ymg those categories· of directory information ·as defiqei:.t,:i,ri.'. 
su bd1vmon (cf of Section 25430.1 which may be released,. The dis0,,ct'.'.i 
shall determme which 'officials or organizations may receive 
directory information, provided, however, that no information'.,:T/Jy; 
be released to a private prcifitmaking entity other than prospectiv~e: 

- ' : ' - ' . . .' ··~:..i-:.~l1 
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employers and representatives of the news media, including;'but'riot 
limited to,''newspapers, nJ.a·gazines, an'd'rildio and t~levision stations. 
The name~ and. addresse!s. Of .studl\!i:i ts. may be. provided. to.~ 'private 
school ot colleg'e· ope~ating under ,the prnvisions. of Di,visfon,'.21, 
provided, however, that no.such priv,at~.schocil cir c:ollege sha11 µse 
such irifortfJ.ation fa~ other thanjiurpofos directly rela~ed to"the 
academic. a~· professional goals of fh,e.:institution;· and' proyid~d 
further. that any violations of thi~ provision is, a: mis<;leme;~nc?,r,. 
punishable by a fine of not to exceed i:wo' thou'sand five. hundred 
dollars ($2,500), and, m: additiofi, the' privilege pf the school 'br 
college to receivesu.ch inform~tion shall' be suspt\nded for a. pefl~d· 
of two years frcim the time of discovery of the· rpisuse .of.'.siich. 
information. · "·· · · · .. · .i · ,. ".. · " · ' .. 

Any corrimunity college district rriay,'in ·its disc::ietion, !irllit'o~.'~~ny 
the' release of specific categorie~ of directory infomiatio11 to 9:11y 
public qr private nonprofit or1fariizatio11 based upon a determination 
of the best' iD.terests of students,, · ' . , . · . . · : '~: 

Di~ectory inform.atii;m m.~Y.h~·release<l.,acCording to local polic;y as. 
to any studer:it currently attending t.J:i.e community .college, proy1(:!,ed 
that public notice is. giveri at least' annually of the categories Of 
information which t.he district plans to release and of the recipients. 
No directory information shaU_be released regarding any §tudent 
when the' student has notified the school that such information.shall 
notber~eMed. .. . . 
: 25430.13. Nothing in· this chapte;r shaU preclude a community 
college from providing, ,in its 9,iscretiori, statistical da'ta from which 
no student may . be ideri tified to anY public. agency· .or entity. or 
private ·nori'profit .college,. university, or educational resear~h and 
dev'elopmen~ organization when' such. actions would be in the l:iest 
educational.interests of students. · . · · ... 

25439.14:'. A cohilliliiii~Y, .college district·' may permit acces.s. to · 
stud~'nt records to.any person· for whom the student hM executed 
written consent specifying the rec.ords fo be relea~~g.·~rid identifying.' 
the' party fo whom' tn1hecords may be released. Tpe .r~dpient must 
be·iiotified that ·the fransinisslori of the irlformation to' others' is" 
prohibited. The consent notice shall be perm~nently ·kept ,,,;.uhJhe. 
record file. .· '· . "·' ... :·"·'""' .. · : . :, ... ........... ,, ...... . 

25430.15.. A cciminurlity college or.'_ c'c'irrilli~ty coiieg~ distri}if'is: 
not',imthorized to petmit aci::'ess to. stud~~( records to any p~rfo~ .. 
without the written cons'ent cif the student. or under judidil.l"order 
except that: .. '. . .. .. . .., . .. .· . ' . ·.: .: 1: 

(a) .Access."shall be permitt.e;d to th~ following: " . . ·: ·," 
( 1) Officiul.s and empl9yees· of the college. cir. di~~ct, prp_yid.,~~. 

that any sue~ p'~r.so.ri lias a legitimi;i.te educa~iona,l,inter.est to irn:pec~ ... 
a ree;o~d~ ·~~ ... ·. ·.·: , . . =': '' ·· .. ~ .' .. l ·.·•· .. :~! . .... : .· .. ·· . ~ .:.:.·: .. ;~;,,:,··. 

(2) Feae'ral' or state ·. educa~ipn: pffida,l.s ' a'( t!;ie coupty. 
supermten.de!].,t of- eCJuc~tia~·; or their .respectiye' desigi).ei,'JS,, ~(;l:J;\,~,, 
U riiteO. .. Sta~·~s .·Office· 'for ·'Civil. J:=Ughts,· .Wn~re sue[\ informa,q?,;_l, .. 1? 
necessary to' audit or evaluate ;a state or fed,eral.fr funded program' br 

····; .. . .. ' 
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pur~u!illt to a federal or state law._. . . . . . .. · . 
. (3.) ··:Other state and local officials to the _extent that information is . 

specifically .required to be reported pursuant to state law.. . . · 
(4) Parents of a student who is a dependent as defined in Section 

152_of the Internal Revenue Code of 1954. . . . . . _ 
:(b). Access may be permitted to the_ following: . ' .. .· ·. · . 
. (.l} Appropriate persons in c·onnection with an emergency if the 

knowledge of such .information is necessary to protect the health or 
safety of a student or other persons. ; . - - · 

(2) .Officials .and employees of other public or private schools or . 
school systems, including local, county, or state correctional facilities 
where educational programs are provided, where the student has 
been_ enrolled, intends to enroll, or is directed to enroll, subject to the 
rights of students as provided in Section 25430.7 of this code. 

(3) Agencies or organizations in connection with a student's 
application for, or receipt of, financial aid. . 

(4) Accrediting associations carrying out accrediting functions. 
(5.) Organizations conducting studies for, or on behalf of, 

educational agencies or institutions for the purpose of developing, 
validating, or administering predictive tests, administering student 
aid programs, and L'llproving instruction, if such stu!=1ies are· 
conducted in such a manner . as will not permit· the personal 
identification of students or their parents by persons other than 
representatives of such organizations and such information will be 
destroyed when no longer needed for the purpose for which it is 
conducted. . 

No person, persons, agency or organization permitted access to 
student records pursuant to this section shall permit access to any 
information obtained from such records by any other person, 
persons, agency, or organization without the written consent of the 
student; provided, however, that this paragraph shall not be 
construed as to require prior student consent when information 
obtained pursuant to this section is shared with other persons within 
the educational institution, agency or organization obtaining access, . 
so long as such persons have an equal legitimate interest in the 
information. · · · ·· · · 

25430.16. Information concerning a student shall be furnished in . 
compliance with a court order. The student shall be notified in 
advance of such 'compliance by the college employee who complies 
and . releases the information if lawfully possible . within the 
requirements of the judicial order.' 

.25430.17. The service of a subpoena upon a community college 
employee solely Tor the purpose of causing him to produce a school 
record pertaining· to any student may be complied· with by such 
employee, in . lieu of . personal appearance as a witness in the·. 
proceeding, by submitting to the court, or .other agency issuing the 
subpoena, at the time and place required by the subpoena, a copy of 
such record, accompanied by an affidavit certifying that such copy · 
is·a•true copy of the original record on file in the community college 
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or community college office. The copy of the record shall be fo .. t?e -
form.of a photostat, microfilm, microcard, or miniature photograph 
or other photographic copy or reproduction, or an enlargement.'· 
thereof. · . .. .. i·.i 

25430.18. The Board of Governors of the California Comrin.initY'-' 
Colleges shall adopt appropriate rules and regulations to insure. the 
orderly implementation of this chapter. A community college district . 
governing board may adopt rules and regulations which are not ·1 

inconsistent with.this chapter or with those adopted by the board of' 
governors in order to ensure the orderly implementation of· this 
chapter. · 

SEC. 7.5. It is the· intent of the .. Legislature, if this bill ·and 
Assembly' Bill No. 1770 are both chaptered and become effective 
January l, 1976, both bills amend Section 967 of the Education Code, · 
. and this bill is chaptered after Assembly Bill No. 1770, that the 
amendments to Section 967 proposed by both bills be given effect · 
and incorporated in Section 967 in the form set forth in Section 1.5 
of this act. Therefore, Section 1.5 of this ·act shalJ..become operative 
only if this bill and Assembly Bill No. 1770 are both chaptered and· 
become effective January 1, 1976,.both amend Section 967, and this 
bill is chaptered after Assembly Bill No. 1770, in which case Section 
1 of this act shall not become operative. · · 

SEC. 8. There are rio state-mandated local costs in this. act that 
require reimbursement under Section 2231 ·of. the Revenue and 
Taxation Code because this act merely affirms for the state that 
which has been declared existing law or regulation through action by· 
the federal government .. :' · · · 

... 
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CHAPTER 1297 

An act to amend Sections 10932, 10934, 10936, 10939, 10940, 10941, 
10946, 10947, 10948, 25430.l, 25430.3, 25430.5, 25430.7, 25430.8, 25430.9, 
25430.10, 25430.12, 25430.14, 25430.15, and 25430.16 of, to repeal and 
add Sections 10935 and 25430.4 to; and to add Chapter 1.2 
(commencing with Section 22509) to Division 16.5 of the Education 
Code, relating to student records. 

[Approved by Governor September 28, 1976. Filed with 
Seoretnry of State September 29, 1976.] 

The people of.the State of Calif'omia do enact as follows: 

-. SECTION l. . Section 10932 of the Education Code is amended to 
read: 

10932. As used in this chapter: 
(a) "Parent" means a natural parent, an adoptive parent, or legal 

guardian. If parents are,, divorced or legally separated, only the 
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parent having legal custody of the pupil may challenge the content 
of a record pursuant to Section 10941, offer a written response to'a 
record pursuant to Section 10943, or consent to release records to~, 
others pursuant to Section 10946, provided, however, that either': 
parent may grant consent if both parents have notified, in writirig·;·l

1 

the school or school district that such an agreement has been mEi.de:', 
Whenever a pupil has attained the age of 18 years or is attending'an:j 
institution of postsecondary education, the permission or consenfl 
required of, and the rights accorded to, the parents or guardian'·af:i 
the pupil shall thereafter only be required of, and accorded to, the~ 
pupil. ... ,, 

(b) "Pupil record" means any item cif information directly relate(:!',) 
to an identifiable pupil, other than directory information, which is: 
maintained by a school district or required to be maintained by Einy 
employee in the performance of his duties whether recorded by 
handwriting, print, tapes, film, microfilm or other means. · .. ··. 

"Pupil record" shall not include informal notes related to a pupi)~ 
comoiled bv a school officer or emplovee which remain in the .. sole:· 
poss~ssion ~f the maker and are not ~ccessible or revealed to aii.y'· 
~ther pers~.n except a substitute. For purposes of this s:-ibdivisi_ci~J 

substitute means a person who performs the duties of th.~: 
individual who made the notes on a temporary basis, and does not: 
refer to a person who permanently succeeds the maker of the ri.otet 
in his or her po~ition. ,:i~f) 

(c) "Directory information" means one or more of the following, 
items: student's name, address, telephone number, date and placi::'O:('.J 

: ·birth, major field of study, participation in officially recognized·. 
activities and sports, weight and height of members of athletic teamr~ 
dates of attendance, degrees and awards received, and the mos~ 
recent previous public or private school attended"oy the studen~-;~1-

(d) "School district" means any school district maintaining any ,s,· 
. grades kindergarten through .12, any public school providin_g 
instruction in any of grades kindergarten through 12., the office oU~.~; 
county ~uperintenden t of schools, or any special school operate.~J;iy• 
the Department of Education. ··,:,_. .. 

(e) "Access" means a personal inspection and review of a re~of.~~ 
or an accurate copy of a record, an oral desc;riptio!l.i:..DI': 
communication of a record or an accurate copy of a record, .~i:i!lfS: 
request to release a copy of any record. ·. .. _ 

SEC. 2.. Section 10934 of the Education Code is amended to.read 
10934. School districts shall notify parents in writin~ .of. t~-~~. 

rights under this chapter upon the date of the pupils .. m.fti ~· 
enrollment,. and thereafter at the same time as notice is 'lS~~e~ 
pursuant to Section 10921. The notice shall be, insofar ;.~fo·)~ 
practicable, in the home language of the pupil. The notice shall. take;. 
a form which reasonably notifies parents of the availability :.~9th€~. 
following specific information: · · · '··- :. : . 

(a) The types of pupil records and information c~n,t~ined th_;~, 
which are directly related to students and rnam,ained by .. , · 
institution. 
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.-·•·· (b) The position.of the official responsible for the maintenance of 
each tvoe of record. 
· (c) ·The location of the log or record required to be maintained 

pursuant to Section 10935. · -
·::;_: (d) The criteria to be used by the district in defining "school 
: .officials and employees", and in determining "legitimate educational 
: interest" as used in Section 10935 and paragraph (1) of subdivision 

r.: (a) of Section 10947. 
: .. ; (e) The policies of the institution for reviewing and expunging 
: :those records. 

· (f) The right of the parent to access to pupil records.· 
.. ,,, (g) The procedures for challenging the content of pupil records. 

(h) The cost, if any, which will be charged to the parent for 
·: reproducing copies of records. 

(i) The categories of information which the institution has 
designated ·as directory information pursuant to Section 10944. 

U) Any other rights and requirements set forth in this chapter, 
;:and the right of the parent to file a complaint with the United States 
· Department of Health, Education, and Welfare concerning an· 
'.·alleged failure by the district to comply with the provisions of Section 

438 of the General Education Provisions Act (20 U.S.C.A. Sec: 12.32g). · 
.SEC. 3. Section 10935· of the Education Code is repealed. 
SEC. 4. Section 10935 is added to the Education Code, to read: 
10935, A log or record shall be maintained for each.pupil's record 

·.:•which lists all persons, agencies, or o~ganizations requesting or 
~·receiving information from the record and the legitimate interests 
le-therefor. Such listing need not include: ··· · 
'..' (a) Parents or pupils to whom access is granted pursuant to 
;'~ection 10940 or paragraph (6) of subdivision (a) of Section 10947; 
,~rr:·.(b) Parties to whom directory information is released pursuant to 
· ·.rSection 10944: · 

·::. (c) Parties for whom written consent has been executed by the 
··parent pursuant to Section 10946; or 
, ... \~ (d) School officials or employees having a legitimate educational 
:interest pursuant to paragraph (1) of subdivision (a) of Section 

:. ·J0947. 
>·: (I'he log or record shall be open to inspection only by a parent and 
:· :1~h~ sch?ol official, or his designee, responsible for the maintenance 
;~f<pup1l records, and to other school officials with legitimate 
f:7.d_ucational interests in the records, and to the Comptroller General 
~9fl,.:the United States, the Secretary of Health, Education, and 
~~elfare, an administrative head of an education agency as defined 
.i(..';~;)~.u?lic Law 93-380, and state educational authorities as a means of 
_'.lf.1.Md1tmg the operation of the system. · 

_,..SEC. 4.5. Section 10936 of the Education Code is amended to 
'!i~.!J.d: .. " . . . 

· "1;,;;;.JD936. Any school district may make a reasonable charge in an 
. '~111;:unt n.,,tto exceed the actual cost of furnishing copies of any pupil 

4 1493 !?.97 610 i;· 

173 
219 



5794 STATIJTES Of CAL!FORNIA [ Ch. 129I/ 
. ·::i,. 

record; provided, however, that no charge shall be made fa~· 
furnishing (1) up to two transcripts of former pupils' records or (zj' . 
up to two verifications of various records of former pupils. No charg~ 
may be made to search for or to retrieve any pupil record. . . ', ' 

SEC. 5. Section 10939 of the Education Code is amended to rnadi~ 
10939. Whenever a pupil transfers from one school district-::\'&' 

another or to a private school, or transfers from a private school·\~: 
a school district within the state, the pupil's permanent record.o~ii·< 
copy thereof shall be transferred by the former district or privat~ · 
school upon- a request from the district or private school where th2'· 
pupil intends to enroll. Any scnool district requesting such a transfe~,· 
of a record shall notify the parent of his right to receive a copy of th€;· 
record and a right to a hearing to challenge the content of the record! 
The State Board of Education is hereby authorized to adopt rules arid; 
regulations concerning the transfer of records, · <. ~· 1 

SEC. 6. Section 10940 of the Education Code is amended to reaiE i 
10940. Parents of currently enrolled or former pupils have ·i0f 1 

absolute right to access to any and all pupil records related to thei~1 
children which are maintained by school districts or private schoolsiJ 
The editing or withholding of any such records, except as .proviaedi', 
for_ in this chapter, is prohibited. ·:: ... 

Each school district shall adopt procedures for the granting _or . 
requests by parents to inspect and review records during regulii~ · 
school hours, proyided that access shall be granted no later than Rv~.l 
days following th~ date of'the request. Procedures shall include t.h<:;t' 
notification to th"e,parent of the location of all official pupil rec.ordS 
if not centrally li:icate,? and the providing of qualified certificate4_ · 
personnel to interpret records where appropriate. :·, 

SEC. 7. Section 10941 of tne Education Code is amended to read~. 
10941. Following an inspection and review of a pupil's recor~;, · 

the parent of a _pupil or former pupil of a school district m~y{ 
challenge the content of any pupil record. . · .. ,, · 

(a) The pareri·t;.of a pupil may file a written. request with.~~fl 
superintendent of the district to correct or remove any informa~.oF 
recorded in the written records concerning his child which:;~;.\ .. 
alleges to be: ( l) inaccurate, (2.) an unsubstantiated perso_!!,ii!IK 
conclusion or inference, (3) a conclusion or inference outside·of!.t£!.I. 
observer's area of competence, or (4) not based on the pers~na 
observation of a named person with the time and place.,o.f j,.l)ie 
observation noted. .:· , · · · ~ .I.. •• ~ 

(b} Within 30 days of receipt of such request, the superintei:q~.~.!ll' 
or his designee shall meet with the parent and the certifiC: · 
employee wno recorded the information in question, if any, a __ 
such employee is presently employed by the school district: ·- . 
superintendent shall then sustain or deny the allegations. · :-.;;:;;;,~ 

If the superintendent sustains any or all of the allegations, he·.:J'.i~ 
order the correction or the removal and destruction ofr).!1 
information. · · ·: .... -'.4) 

1f the superintendent denies any or all of the allegations·.'.~ 
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,/efuses to order the correction .or the removal of the information, the 
· ;P,~rent may, within 30 days of the refusal, appeal the decision in 
(writing to the governing board of the school district. 
::::.Jc) Within 30 da)'S of receipt of such an nppeal, .. the governing 

·:.b.oard shall, in closed session with the parent and the cert1f1cated 
;'.employee who record.ed the information in question, if an);, .and if 
)s-uch employee is presently employed by the school district, 
1cietermine whether or not to sustain or deny the allegations. 
·''.''If the governing board sustains any or all of the allegations, it shall 
.o~der the superintendent to im.mediately correct or remove and 
'destroy the information from the written records of the pupil. 
.... 'The decision of the governing board shall be final. · 

· Records of these administrative proceedings shall be maintained in 
.; confidential manner and shall be destroyed one year after the 
·decision of the governing board, unless the parent initiates legal. 
,,proceedings relative to the disputed information within the 

prescribed period. · . 
( d) If the final decision of the governing board is unfavorable to 

the parent, or if the paren't accepts an unfavorable decisfon by the 
.district supe,.intendent, the parent shall have the right to submit a 
written statement of his objections to the information. This 
statement shall become u part of the pupil's-school record until such 
time as the information objected to is corrected or removed. 

SEC. 8. Section 10946 of the Education Code is amended to read: 
. .. 10946. A school·district may permit access to pupil records to any 
, person for whom a parent of the pupil has executed written consent 
,_ speciFying the records to be releo.sed and identifying the party or 
. : class of parties to whom the records may be released. The recipient 
,.., must be notified that the transmission of the information to others 
.. without the written consent of the parent is prohibited. The consent 

.·,:. riotice shall be permanently kept with the record file. 
·SEC. 9. Section 10947 of the Education Code is amended to read: 

·;.:_ 10947. A school district is not authorized to permit access to pupil 
'..·records to any person without written parental consent or under· 
.') udicial order except that: 
' (a) Access to those particular records relevant to the legitimate 

,. educational interests of the requester shall be permitted to the 
'/. following: . 
·. (1) School officials and employees of the district and members of 
/a ·school attendance review board appointed pursuant to Section 
·.:,)2.501, provided that any such person has a legitimate educational 
,, 'interest to insoect a record. 
;'· : (2) Officials and employees of other public schools or school 
:.·:systems, including local, county, or state correctional facilities where 

educational programs leading to high school graduation are 
provided, where the pupil intends l'o or is directed to enroll, subject 
to the rights of parents as provided in Section 10939. 

(3) Authorized representatives of the Comptroller General of the 
United States, the Secretary of Health, Education,. and Welfare, an 
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administrative head of an education agency, state education officials, 
or their respective designees, or the United States Office for Civil 
Rights, where such information is necessary to audit or evaluate a 
state or federally supported education· program or pursuant to a 
federal or state law, provided that except when collection of 
personally identifiable information is specifically authorized by 
federal law, any data collected by such officials shall be protected in 
a manner which will not permit the personal identification of 
students or their parents by other than those officials, and such 
personally identifiable data shall be destroyed when no longer 
needed for such audit, evaluation, and enforcement of federal legal 
requirements. . 

( 4) Other s'tate and local officials to the extent that information is 
specifically required to be reported pursuant to state law adopted 
prior to Novembe'r 19, 1974. 

(5) Parents of a pupil 18 years of age or older who is a dependent 
as defined in Section 152 of the Internal Revenue Code of 1954. 

(6) A pupil 16 years of age or older or having completed the 10th 
grade who requests such access. 

(b) School districts may release irif.ormation from pupil records to 
the following: · · · '. · 

( l.); Appropriate persons in connection with an emergency if the · 
knowl'edge ofi·such"information is necessary to protect the health on·, 

. safety of a student or other persons. - · - · 
- · (2). Agencies or ;"organizations in connection with a student's 

application for, or receipt of, finandal aid; p:rovided, that information -
permitting the pers-onal identification ·or students or their parents 
may be discl'osed only as may be necessary for such .purposes as to 
determine the eligibility of the pupil for financial aid, to determine 
the amount of the financial aid, to determine the conditions which 
will be imposed regarding the 'financial aid, or to enforce the terms 
or conditions of the financial aid•: 

(3) Accrediting ·:organizations -in order to carry out their 
accrediting functions. 

(4) Organizations conducting studies for, or on ·behalf of, 
educational agencies or institutions for the purpose of developing, 
validating, or administering predictive tests, administering.student.: 
aid programs, and improving instruction, if such studies are .\ 
conducted in such a manner. as. will not permit the _personal , 

·identification of students or their parents by persons other than ~ 
representatives of such organizations.and such information will be .': 
destroyed when no longer needed for the purpose for which it is ;: 
conducted. · · : 

· (5) Officl'als and employees of private schools or school systems -.~ 
where the pupil is enrolled or intends to enroll, ·subject to the rights ; 
of parents as provided in Section 10939. Such information shall be in·; 
addition to the pupil's permanent record transferred pursuant to j 

Section 10939. '~ 
No person, persons, agency, or organization' permitted access to!, 

' -j 
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pupil records pursuant to· this section shall permit access to any 
information obtained from such records ·by any other- person, 
persons, agency, or organization without the written:· consent of the 
pupil's parent; provided, however, that this parag:raph-shall not be 
construed as to require prior parental consent when information 
obtained pursuant to this section is shared with other persons within 
the educational ins~itution 1 agency or organization obtaining access, · · 
so long as such persons have a legitimate interest in the information .. 

SEC. 9.5. Section 1094~ of the Education Code is amended to 
read: 

10948. Information concerning a student shall be furnished in 
compliance with a court order. The school district shall make a 
reasonable effort to notify the parent and the pupil in advance of 
such compliance if lawfully possible within the requirements of th.e 

. ,Judicial order. . 
SEC. 10. Chapter 1.2 (commencing with·Section 2.2509) is added 

to Division 16.5 of the Education Code, to read: · 

... CHAPTER 1.2. STUDENT RECORDS 

Article 1. Legislative Intent 

.'22509 ..• It is the intent of the Legisla.ture to resol~;e potential' .... 
conflicts between California law and the provisions of Public Law 
93-380 .• :regardiqg, the confideritiality of student records in order to 
insure the contfiluance of federal education funds to institutions of 
postsecondary education within the state, and to revise generally and 
update- the law relating to such records. ' 

This chapter shall not apply to community colleges or community 
college students unless specifically provided for herein. 

This chapter, except for Sections 22509.1, 22509.3, 2.2509.4, 22509.5, 
22509.6, 2.2509.7, 22509.11, and 22509.14, shall not apply to private 
colleges .or. universities, or to any private educational institution 
operating pursuant to, or expressly excluded from the operation of, 
Division 21 (commencing with -Section 29001). 

Article 2. Definitions 

22509.L As used in this chapter: 
(a) "Student record" means any· item of information directly 

related to an identifiable student, other than directory information, 
which is maintained by a college or university or is required to be 
muintained by any employee in the performance of his duties 
whether recorded by handwriting, print, tapes, film; microfilm, or 
other means. - . . 

(b) "Student record" shall not mean information provided by a 
student's parents ·relating to applications for -financial .aid or 
scholarships, nor shall it mean confidential letters or statements of 
recommendation maintained by a college or university on or before 

100-&ll 
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:January 1, 1975, provided that such letters or statements are not used 
for purposes other than· those for which they were specifically 
intended, nor shall it mean information related to a student compiled 
by a college or university officer or employee which remains in the 
sole possession of the maker and is not accessible or' revealed to any 
other person except a substitute. For purposes of:· this subdivision, 
"substitute" shall mean a person who performs the duties of the 
individual who made the notes on a temporary basis and does not 
refer to a person who permanently succeeds the maker of the notes 
in his or her position. 

"Student record" shall also not include information related to a 
student created or maintained by a physician, psychiatrist, 
psychologist, or other recognized professional or paraprofessional 
acting in his professional or paraprofessional capacity, or assisting in 
that capacity, and which is created, maintained, or used only in 
connection with the provision of treatment to the student and is not 
available to anyone other than persons providing such treatment; 
provided, however, that such a record may be personally ·reviewed 
by a physician or other appropriate· professional of the student's 
choice. · 

"Stiident record" shall also not mean information maintained by 
n college or university law enforcement unit iLthe personnel of the 
_unit do not have access to student records pursuant to Section 
·2.2509.14, if the information maintained by the unit is kept apart from · · 
information maintained pursuant to subdivision (a) of this section, if 
the information is maintained solely for law enforcement purposes, 
and if the information is not made available to persons other than law 
enforcement officials of the same jur:isdiction, nor shall it mean 
information maintained in the normal ·course of business pertaining 
to persons who are employed by a college or university, provided 
that such information relates. exdusively to such person in that 
person's capacity as ai-i employee and is not available for use for any 
other purpose. 

(c) "Directory information" means one or more of the following 
items: student's name, address, telephone number, date and place of 
birth, major field of study, class schedule, participation in officially 
recognized activities and sports, weight and height of members of 
athletic teams, dates of attendance, degrees and awards received, the 
most recent previous public or private school attended by the 
student, an·d any other information authorized in writing by the 
student. _:· 

(d) "A:ccess" means a personal inspection and review of a record -~ 
or an accurate copy_ of a record, an oral description or ··; 
communication of a record or an accurate copy of a record, and a i 
request to rele.ase a copy of any record. :i 
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Article 3. General Provisions 

22..509.2.. Colleges and universities may establish, maintain, and 
destroy student records according to regulations_.adcipted by their 
governing boards. 

22509.3. Colleg~s and universities shall notify students in writing 
of their rights under this chapter upon the date of the student's 
enrollment next following January 1, 1977, and at least: annually 
thereafter. 

The notice shall take a form which reasonably 'notifies students of 
the availability of the following specific information: 

(a) The types of student records and information contained 
therein which are directly related to students and maintained by the 
institution. 

(b) The official responsible for the maintenance of each type or. 
record. ~-

( c) The location of the log or record required to be maintained 
oursuan t to Section 22..509.4. ..:;-. ""' 
. (d) The criteria to be used by the institution in defining "officials : 
and employees" and · in determining "legitimate educational 
interest" as used in Section 22509.4 and subdivision (a) of Section. 
22..509.14. . . ... • : ·- ·:.... ... .. ' . 

(e) The policies of the institution for reviewing and expunging 
those records. . 

(f)r,;J;he right of the student to ac~ess to his records.· 
· (g) ·1'he procedures for challenging the content of student 

records. · 
(h) The cost, if any, which will be charged for reproducing copies 

of records. 
(i) The categories of information which the institution has 

designated as directory information pursuant to Section 22509.11. 
. U) Any other rights and requirements set forth in this chapter and 
the right of the student to file a complaint with the United States 
Department of Health, Education, and Welfare concerning an 
.alleged failure by the institution to comply with the provisions of 
-Section 438 of the General Education Provisions Act (20 U.S.C.A. Sec. 
1232g). 

1r 22509.4. A log or record shall be maintained for each student's 
record which lists all persons, agencies, or organizations requesting 
or receiving information from the record and the legitimate interests 
therefor. Such listing need not include: 
!"·::(a) Students to whom· access is granted pursuant to Section 
22509.7; . . . 

· · (b) Parties to whom directory information is released pi:tr·suant to 
Section 22509.11; . 
:'. (c) Parties for whom written consent has been executed by the 
student pursuant to Section 22509.13; or . 
;•, (d) Officials or employees having a legitimate educational 
interest pursuant to subdivision (a) of Section 22509.14. · 

4 1493 29 R 45 66 

179 
225 



5800 STA1VTES OF' CALIFORNIA [Ch. 1297 

The log or record shall be open to inspection only by the student 
and the college or university official or his designee responsible for 
the maintenance of student records, and to other school officials with 
legitimate. educational interests in the records, and . to the 
Comptroller General of the United States, the Secretary of Health, 
Education, and Welfare, an administrative head of an· education 
agen~y as defined in Public Law ~3-380, and state .educational 
a·uthorjtie{ as a. means of auditing the operation of the system. 

22509.5~ Any.college or university may make a reasonable charge 
in an.3cmount not to exceed the actual cost offurnishing copies of any 
stuoent record; provided, however, that no charge may be made to -
search for or to retrieve any student record. 

221:m~;p. Whenever a student transfers from one public or private 
instihitii:in of postsecondary education to another within the state, 
app_~opriat.1; records or a copy thereof sha!I be transferred by the 
former comm.unity college, college, or university upon a request 
fro!ll, the student; provided, however, 'that. the community college, 
college,' or university from which the student is .transferring may 
n,otifY th~ st\lde.nt that his re.cords will be .. tJ:ansferred upori payment 

. by ~ti~. s'.\J.iient of eJ.1 fees af!cJ charges due the_ community .college, 
c6Uegei,cif university. Any"i:ommunity college, college, or university 
m:i.kiiig such a transfer ofauch records shall notify the student bf his 
r:ight to. receive. a copy. of':fhe record and his right to a hearing to 
challenge foe content• of the record. 
·. The galifornia State University and_ Colleges Boa,:d ofJrusteesand . ' 
the. Regents bf th_e University of California may adopt rul.es and 
reg'ulati"bns concerning· transfer of such records to, from, or between 
schools under their respective jurisdictions. ·. · 

. . Article 4. ·Rights of Students 

2~:Q9·.7.~ A.J'.lY .~uireniiy. ~~~pll~d' ~! f~rmer ·;tuden1'has a right of 
acc,:~ss t9 E!IJ st'l)d_ent records relating to hifh•maintained by any public 
or Pr!v~.t~ c9llege or university, except those records which include 
ihformation on more than one identifiable student, in which-case 
onl)\' th~t infofmation relat\ng to th.e student.requesting access shall 
be revealed. · 

p;a~p co_llege o~ ll,\1.i;.',r~rsi.t}'. shall adopt p~ocedures for t~e granting 
of '('!".CJ!Je_sts by stud en ts. to inspect and r_ey1.e.y records dunng n::gular 
scho6t nciuts, piO\Jidea that access shall be granted no later than 15 
woilcing d~ys following. th'e receipt of the requ~sf Procedures shall 
include notification of the location of all.officialstudent records if not 
centrally ldc~ted 'anc:i the providing of qualified personnel to 
interpret _rec,or~fr where appropriate: · , . . . · · . · · ' 

22509.B. · (a) A student may waive his right -of access ·ta any 
student recor,c:!s devoted, solely. tq .CClf!fidential recommendations for 
career phi.cement' or· postsecondary Jldmi_,ssiori; provided, that ;such 
recommendations are used solely for. the:purpose for· which '·they 
were sp~cifically intended, and provided, that the student shall l5e 
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notified, upon· ·request, of the names of all persons making 
confidential recommendations. Such waivers may not be .required as 
a condition for admission to; receipt of financial aid from, or recefpt 
of any other services or benefits from a co1lege o·; university. 
· .(b) .The fact that a waiver has or has not been executed pursuant 

to this section shall··not be revealed to any person -other than the 
person or persons responsible for maintenance of sttident records or 
the person or persons·· making the confidential recommendation. 

( c) No student may be required to sign a form saying that he has 
not waived access to any confidential recommendation. 

2.2509.9. Each college cir university shall establish procedures 
whereby a student may request, in writing, that information be 
removed from the student's record which he alleges to,: be: ( 1). 
inaccurate; (2) an unsubstantiated oersonal conclusion oririference; 
(3) a conclusion or inference o;tside of the•• observer's ·area of 
competence; or (4) not based upon the personal ·Observation of a 
named person with the time and place of. the observation noted. 

If any of. the student's allegations are sustained, the info.:;mation 
shall be corrected . or removed from the student's ::.record and 
destroyed. .~ 1 .;. ·:;:.:: 

If any of the student's allegations ·are not sustained, the student 
shall have the right to submit a writte·n sfa:temenf.of his ol:ijections· 
to: the information. This .statement shall become_ a part of the 

, .student's record until such time as ·the information objected to,·is 
· · aorrected or removed. 

22509.10. Whenever there is included in any student record· 
. information concerri.ing any disciplinary action taken by college or 
university personnel in connection with the student, the student 
shall be. allowed to include in such record a written statement or 
response concerning the disciplinary action. 

Article ·s. Privacy of Student Records 

. 2.2509.11. Colleges and universities shall adopt policies 
identifying those categories of directory information as defined in 
subdivision (c) of Section 22509.l which may be released. The names 
and addresses of students may be provided to a private school or 
college operating under the provisions of Division 21 (commencing 
with Section 29001), provided, however, that no such private school 
or college shall use such information for other than purposes directly 

· related to the academic or professional goals of the institution, and. 
·provided further that any violation of this orovision is a 
misdemeanor, punishable by a fine of not to exceed two thousand 
five hundred dollars ($2,500), and, in addition, the privilege of the 
school or college to receive such information. shall be suspended for 
a period of two years from the time of discovery of the misuse of such 

· inform a ti on. 
·· Any college or unlversity may, in its discretion, limit or deny the 
· release of specific categories of directory infor;mation to any public 
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or private nonprof\t organization based upon a determination of-the 
best interests of students. . . · . . .. 

Directory information may be released accordil')g to local policy. as 
to a.ny· student currently attending the college or university, 
provided that public notice is given at least annually of.the catego'ries . 
of information which the.college or university plans to release. 

No directory informati<;m shall be released rega_rding _any student 
when the student has notified the institution in writing·. that such 
information shall not be released. 

22509.12. Nothing in this chapter ·shall preclude a college or 
university from providing, in its discretion, statistical data from 
which no student may be identified to any public agency or entity 
or private nonprofit college, university, or educational research and 
development organization when such actions would be in the best 
educational interests of students. 
- 22509.13. A college or university may permit access to student 
records to any person for whom the student has executed written 
consent specifying the records to be released and ideni:ifying .the 
party or class of parties to whom such records· may be released. The 
recipient must be notified that the transmission of the information 
to others without the written cqh_sent oUl:ie student is prohibited. 

· The .. consent notice:·:shall be permanently' kept with the:reccird file. 
22509.14. A college or 'university is_ not au.thorized to permit 

access to student records to any person without''Ehe wrme·n consent 
of tbe ·student or under judicio.l order except·that access may be 
permitted to the following: . ,·.' ,,. . 

(a). Officials and employees of the college or 1!1.niversity, provided 
that any such person has a legitimate educational interest to inspect •'-
a record. " · 

(b) -Authorized representatives of the Comptroller GeneraL.of the 
United States, the Secretary of !iealth, Educatio!'),,and Welfare, an 
administrative head of nn education agency, state:¢ducation officials, 
or their respective designees, or the United Stafes Office for Civil 
Rights, where such information is necessary to audit or evaluate a 

· state or federally supported education program or pursuant to a 
federal or state law, provided that except. when collection of 
personally identifiable_ information is specifically authorized by 
federal law, any data collected by such officials shall be pro~ected in 
a manner which will not pei:mit the personal iden~ification of 
students or their parents by other than those officials, and such 
personally ·identifiable data shall be destroyed when no longer 
needed for such audit, evEt\uation, and enforcement of federal legal 
requirements. 

(c) Other state and locu\ officials or authorities to the extent that 
foformation is specifically required to be reported pursuant to state 
·\aw adopted prior to November. 19, 1974. · · . · 

(d) Offidals of other public or private schools or. school systems, 
_including local, county, or state correctional facilities where 
educational programs are provided, :where the student seeks_ or 
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-fritends to enroll, or is directed to ·enroll, subject to the rights of 
'students as provided in Section 22509.6. · 
:;;:1. (e) Agencies or organizations in connection with a student's 
'application for, or receipt of, financial aid; provided, that information 

-.'permitting th;' personal identification of students may be di_sclos~d 
·.only -as may oe necessari: for such purp(lses as to determine tne 
:eligibility of the student for financial aid, to .determine the amount 
:0r- the financial aid, to determine the ·conditions which will be 
"irrlposed regarding the financial aid, or to enforce· the terms or 
'·conditions of the financial aid. 
-~'><• (f) Accrediting organizations in order to carry· out their 
:a~crediting functions. 
i"c;~·(g) Organizations conducting studies far, or an behalf of, 
;.:educational agencies or institutions for the purpose· of developing; 
, validating, or administering predictive tests, administering student 
~id" programs, and improving instn:lction, if such studies are 
'conducted in such a manner as will ·not permit the personal 
identification of students or their parents by persons other than 
.representatives of such organizations and such. information will be 
'destroyed when no longer needed for the purpose~· for which it is 
;foriducted. · · ·~ 
fl'·('h) ·Appropriate. persons in cannectian,with an emergen_\:Y if the 
,lh1owledge of such information is necessary to protect the health or 
l~afety of a student or other persons, or subject to such regl)_lations.,!LS. 
~aY' be issued by the Secretary of Health, Education, and Welfare. 
~-·No person, persons, agency, or organization permitted access to 
~tudent reci;irds pursuant to this section shall permit access to any 
;~nformation"'obtained from ·such ·records by any other person, 
1fiersons, agency, or organization without the written consent of the 
[~~dent; provided, however, that this -paragraph shall not be 
ti:onstrued as to require prior- student consent when information 
'.9~J~ined pursuant to this section is shared with other persons within 
it~e educational institution, agency or organization obtaining access, 
~g/1ong as such persons have a legitimate educational interest in the 
~nforrnation. 
~~09.15 .. Information concerning a student shall be furnished in 

;-TIH?liance with a court order. The college or university shall make 
~!j~;:asohable effort to notify the student in advance of such 
~~.n;i~liance if lawfully possible within the requirements of the 
l.!:1.\;hcml order. 
,~09.16. The service of a subpoena upon a college or university 

~,mployee solely for the purpose of causing him· to produce a school 
~~~~r_d_ pertaining to any student -may· be complied with by such 
gmP.l;iyee, in lieu of personal appearance as a witness in the 
,J/;:,eeding, by submitting to the court, or other agency issuing the 
~P..?ena, at the time and place required by the subpoena, a copy of 
~~;.record, accompanied by an affidavit certifying that such copy 
{f~'·tt~e copy of the original record on file in the college or university 

ce.- The copy of the record shall be in the form of a photostat, 
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microfilm, rnicrocard, OT miniature photograph· or oth' "" 
photographic copy or reproduction, or nn enlargement thereof :e.~, 

22509.17. The California ~tate University and Colleges Board :6( 
Trustees shall adopt uppropnate rules and regulations to insure th"" 
orderly implementation of this chapter. ... ,· ~·' 

22509.18. The provisions of .this chapter shall be applicable to tlie' 
University of California upon the adoption of a resolution by tlie~ 
Regents of. the Un.iversity of California making the provisions sol: 
upplicuble. _., ... ,, 

SEC. 11. Section 25430.1 of the Education Code is amended (0·:: 
read: -·-~"' 

25430.1. · As used in this chapter: 
(a) "Student record" means any item of information directiy. 

related to an identifiable :;tudent, other than directory information/: 
which is maintained by a community college or required to be': 
maintained by any employee in the performance of his dutie's · 
whether recorded by handwriting, print, tapes, film, microfilm or; 
other means. '';:;-.~ 

"Student record" shall not mean information provided by '.a·; 
student's parents relating to applications for financial aid cir."i 
scholarships, nor shall it mean confidential letters and statements of 
recommendations maintained by a community college on or before c 
January 1, 1975, provided that such letters or statements are not used·'! 
for purposes other than those for which they were specifically·~ 
intended, nor shall it mean information related to a student compiled.; 
by u community college officer or employee which remains in the . 
sole possession of the maker and is not accessible or revealed to any : 
other person except a substitute. For purposes of this subdivision,'· 
"substitute" shall mean a person who performs on a temporary basis" 
the duties of the individual who made the notes and does not refer 
to a person who permanently succeeds the maker of the notes in his . 
or, her position. 

"Student record" shall also not include information related to a 
student created or maintained by a physician, psychiatrist, " 
psychologist, or other recogni·zed professional or paraprofessional> 
ucting in his professional or paraprofessional capacity, or assisting in ; · 
that capacity, and which is created, maintained, or used only in''· 
connection with the provision of treatment to the student and is not·:: 
available to anyone other· than persons providing such treatment;: 
provided, however, that' such a record may be personally reviewed: 
by a physician or other appropriate professional of the student's.', 
choice. . . · ·--" 

(b) "Student record" shall not mean information maintained by 
n community college law enforc.ement unit if the. personnel of the 
unit do not have access to student records pu.rsuant to Section 
25430.15, if'the information maintained by the unit is kept apart from. 
informahon maintained pursuant to subdivision (a) of this section, if 
the information is maintained solely for law enforcement purposes, 
and if the information is not made available to persons other than law 
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enforcement officials of the same jurisdiction, nor. shall it mean 
information maintained in the normal course of business pertaining 
to persons who are employeq by a community college, provided that 
such information relates exclusively to such person in that person's 
capacity as an employee and is not available. for use.. for' any other 
purpose. 
· (c) "Directory information" means one; or more of the following 
items: student's name, address, telephone number, date and place of 
birth, major field of study, class schedule, participation in officially 
recognized activities and sports, weight and height of members of 
athletic teams, dates of attendance, degrees and a wa[ds received, the 
most recent previous public or private school attended by the 
student, and any other information authorized in writing by the 
student. 

(d) "Access" means a personal inspection and review of a record 
or an accurate copy gf a·. r10cord; an oral description or 
communication of a record or an accurate copy of a record, and a 
request to release a .<;;opy of any record. 

SEC. 12. Section -·25430.3 of the Education Code is amended to 
read':- ··~ 

25430.3. Community college districts shall notify students in 
writing of their ri'gh ts under this c!ia·pter upon the date of the 
student's enrollment next following it.s. effective dat~. and at least 
annually thereafter. The notice shall take a form which r.~asonably 
notifies students of the availability of ·the following''. specific 
information: .,.... gf: ·;'-

~,: (a) The types of student records and informatlon contained 
~··· therein \Vhich are dir~ctly related to students and maintained by the 

institution. 
(b) The official responsible for the maintenance of each type of 

record. · 
(c) The location of the .log or record required to be maintained 

pursuant to Section 25430.4. -
(d) The criteria to be used by the institution in defining "official~ 

and employees" and in determining "legitimate educational 
interest" as used in Section 25430.4 and subdivision (a) of Section 
25430.15. 

(e) The policies of the institution for reviewing and expunging 
those records. · . · 

(f) The right of the student to access to his records. 
: (g) The procedures for challenging the ·content .of student 
records. - - · · · . 

' (h) The cost if any which will be charged for reproducing copies 
of records. . · · · · · 

(i) The categories of information which the institution has 
designated as directory ihformation pursuant to Section 25430.12. 
· (i) Any other rights and requirements set forth in this chapter and 
the right. of the student to file a complaint with the United States 
Department of Health, Education, and Welfare concerning an 
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alleged failure by the institution to comply with the provisions of 
Section 438 of the General Education Provisions Act (20 U.S.C.A. 
1232g). . . 

SEC. 13. Section 25430.4 of the Education Code is repealed. 
SEC. 14. · Section.25430.4 is added to the Education Code, to read: 
25430.4. A log or record shall be maintained for each student's 

record which list~ all persons, agencies, or organizations requesti~g 
or receiving information from the reccird and the legitimate interests 
therefor. Such listing need not include: 

(a) Students to whom access is granted pursuant to Section 
25430.8; 

(b) Parties to who'm directory information is released pursuant to 
Section 25430.12; . . 

(c) Parties for whom written consent has been executed by the 
student pursuant to Section 25430.14; or 

(d) Officials or employees having a legitimate educational 
interest pursuant to subdivision (a) of Seclion 25430.15. 

The log or record shall be open to inspection only by the student 
and the community college official or his designee responsible for the 
maintenance of student records, and to other school officials with 
legitimate educational interests in the records, ·and to the 
Comptroller General of the United States, the Secretary of Health, 
Education, and Welfare, an administrative head of an education 
agency as defined in Public Law 93-380, and state 'Feducational 
authorities as a means of auditing the operation of .. the system. 

SEC. 15. Section 25430.5 of the Education Code is amended to 
d .. ::,,_ . 

r:el\ : .... - .. ~.:. . . . 
254.30.5. Any community college may rriake a reasonable charge 

in an amount not to exceed the actual cost of furnishing copies o6any 
'i student record; provided, however, that no charge shall be made for 

.furnishing (J) U_P. to two transcripts of students' records or (2) up to 
·two verificationit of various records of students. No charge may be 
made· i:o search for or to retrieve any student record .. 

SEC'."'16. Section 25430.7 of th~ Education Code is amended to 
read: · 

· 25430.7. Whenever a student transfers from one community 
college or public or private institution of postsecondary education .to 
another within the state, appropriate records or a copy thereof shall 
be transferred by the former community college, college or 
university, or school or school district upon a request from the 
stude.nt; provided, however, that the community college, college or 
university, or school or school district from which the student is 
transferring may notify the student that the student's records will be 
transferred upon payment by the student of all fees and charges due 
the community college, college or university, or .school or sch99l 
district. Any community college, college o.r·university, or schooLor 
school district making such a transfer of such records shall notify: the 
student of his right. to receive a copy of the record and his right to 
a hearing to challenge the content of the record. 
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·The Board of Governors of the California Community Colleg~s"""­
may adopt rules and regulations concerning transfer of such records. 
to, from, or between schools under its jurisdictfon. 

SEC. 17. Section 2.5430.8 of the Education Code is amended to 
~ead: 
. 25430.8. Any currently enrolled or former student has a right to 
access to.any:and.all student records relating to him maintained by 
communit;i'colleges. The editing or withholding of any such records, 
except as' provided for in this chapter, is prohibited. · 
· Each community college district ·shall adopt procedures for the 
granting ofrequests by students to inspect and review records during 
regular school hours, provided that access shall be granted no later 
than 15 working days following the date of the request. Procedures 
shall include notification of the location of all official student records 
if not centrally located: and the providing of qualified personnel to 
interpr.~t records where appropriate. ' :• 

SEC. '17.5, Section 25430.9 of the Education Code is amended to 
read: · 

·"25430.9. A student may waive -his right to access to student 
records devoted solely to confidential recommendations for career 
placement or postsecondary admission; provide.t;!, that such 
recommendations- are used solely for the purpose for which they 
were-specifically intended, .. and provided, that the student' shall be 
notified, upon request, of the name's of all persons· making 
confidential recommendations. Suc.h waivers ma~ .. not be required as 
a condition for admission to, receip'\of financial aid from, or receipt 
of any other- services or benefits from a community coBe.ge. 

SEC. 18. Section 25430.10 of the Education Code is amended to 
read: 

25430.10. (a) Any student may file a written request with the 
chief administrative officer of a community college district to correct 
or remove information recorded in his student records which he 
alleges to be: ( l) inaccurate; (2) an unsubstantiated personal 
conclusion or inference; (3) a conclusion or inference outside of the 
observer's area of competence; or (4) not based on the personal 
observation of a riamed .Person with the time and place of the 
observation noted. - · 

(b) Within 30 days of receipt of such request, the chief 
administrative officer or his designee shall meet with the student and 
the certificated employee who recorded the information in question, 
if any, and if such employee is presently employed by the community 
college district. The chief administrative officer or his designee shall 
then sustain or deny the allegations. · 
· If the chief administrative officer or his designee sustains any or all 

of the allegations, he shall order the correction or removal and 
destruction of the information. 

If the chief administrative officer or his designee denies any or all 
of the allegations and refuses to order the correction or removal of 
the information, the student may, within 30 days of the refusal, 
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appeal the decision in writing to the governing board of the 
community college district. . . 

(c). Witliin 30 days of receipt of such an appeal, the governing 
board shall, in closed session with the student and the certificated 
employee who recorded the information in question, if any, and .if 
such employee is presently employed by the community college 
district, determine whether to sustain or deny the allegations. 

If the governing board sustains any or all of the allegations, it shall 
order the chief administrative officer or his designee to immediately 
correct or remove and destroy the information. 

The decision of. the governing board shall be final. 
Records of these administrative proceedings shall be maintained in 

a confidential manner and shall be destroyed one year after the 
decisi~n of the governing board, unless the student initiates legal 
proceedings relative to the disputed information within the 
prescribed period. 

(d) If the final decision of the governing board is unfavorable to 
the student, or if the.student accepts an unfa.vorable decision by the 
chief administrative officer, the student shall.nave the right to submit 
a written statement of his objections to the information. This 
statement shall become a part of the student's record:until such tinl°e:: 

··"'as the information objected to is corrected or removed. ,; 
SEC. 19. Section 25430.12 of the Education Code is amended to 

read: -- '''· · 
25430.12. Community college districts shall adopt a policy 

idef!fifying those categories of directory information as defined in· 
subdi)/isfon ( c) of Section 25430. l which may be released. The names 
and"addn;sses of students may be provided to a private school or 
college operating under the provisions of Division 21, provided, 
however, that no such private school or college shall use such 
infor~ation for other than purposes directly related to the academic 
or pr.ofossional goals of the institution, and provided further that any 
violations of this provision is a misdemeanor, punishable by a fine of 
not to exceed two thousand five hundred dollars ( $2,500) , and, in 
addition, the privilege of the school or c·ollege to receive such 
information shall be suspended for a period of two years frorri the 
time of discovery of the misuse of such information. 

Any community college district may, in its discretion, limit_ or deny 
the release of· specific categories of directory information to any 
public or private nonprofit organization based upon a determination 
of the best interests of students. 

Directory ir.iformation may be released according to local policy as 
to any student currently attending the community college, provided 
that public notice is given at least annually of the categories of 
information which the district plans to release and of the recipients. 
No directory information shall be released regarding any student 
when the student has notified the school that such information shall 
not be released. 

SEC. 20. Section 25430.14 of the Education Code is .amended to 
read: 
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25430.14. A community college district may permit access to 
student records to any person for whom the student has executed 
written consent specifying the records to be released and identifying 
the p11rty or class of parties to whom the records may be released. 

' The recipient must be notified. that the transmission of the 
information to others without the written consent of the student is 
prohibited. The consent notice shall be permanently kept with the 
record file. 

SEC. 21. Section 25430.15 of the Education Code is amended to 
read: 

:25430.15. · A community college or community college district is 
not authorized to permit access to student records to any person 
without the written consent of the student or under judicial order 
·except that access may be permitted to the following: 

(a) Officials and employees of the community college; provided, 
that any such person has a legitimate educational interest. to inspect 
a record. ';'.. · . 

(b) Authorized representatjvernf the Comptroller General of the 
·· United Stares, the Secretary of Health, Education, and Welfare, an 

.administrative head of an education agency, state ~ducation officials, 
or their respective designees or the United States Office of Civil 
Rights, w~!!re such information is necessary to audit or evaluate a 
state cir federally supported education program or ~pursuant to a 
federal o"r:' state law, provided that except when collection of 
.p_ersonally identifiable information is spe'r::ifically authorized by 
federal la\if. any data colle~ted.by such officials shall be pI'.Otected in 
a .manner which will not permit the personal identification of 
students or their parents by other t!ian those officials, and such 
personally identifiable data shall be., destroyed when no longer 
needed for such audit, evaluation, and enforcement of federal legal 
requirements. .0fr 

·(c) Other state and local officials or authorities to the extent that 
information is specifically required to be reported pursuant to state 

· law ado.pted prior to November 19, 1974. . . 
(d) Officials of other public or private schools or school systems, 

including local, county, or state correctional facilities where 
educational programs are provided, where the student seeks or 
intends to enroll, .or is directed to. enroil, subject to the rights of 
students as provided in Section 25430.7. 

(e) Agencies or organizations in connection with a student's 
application for, or receipt of, financial aid; provided, that information 
permitting the personal identification of students may be disclosed 
only as may be necessary for such purposes as to determine the· 
eligibility of the student for financial aid, 'to determine the amount 
of the financial aid, to determine the conditions which will be 
imposed regarding the financial ·aid, or to enforce the terms .or 
conditions of the financial aid. 

(I) Accrediting organizations in order to· carry out their 
accrediting functions: 
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(g) Organizations conducting studies for, or on behalf of, 
educational agencies or institutions for the purpose of developing, 
validating, or administering predictive tests, administering student 
aid programs, and improving instruction, if such studies are 
conducted in such a manner as will not permit the personal 
identification of students or their parents by persons other than 
representatives of such organizations and such information will be 
destroyed when no longer needed for the purpose .for which it is 
conducted. 

(h) Appropriate persons in connection with an emergency if the 
knowledge of such information is necessary to protect the health or 
safety of a student or other persons, or subject to such regulations as 
may be issued by the Secretary of Health, Education, and Welfare. 

No person, persons, agency or organization permitted access· to 
student records pursuant to this section shall permit access to any 
information obtained from such records by any other ·person, 
persons, agency or organization without the written consent of the 
student; provided, however, that this paragraph shall not be 
construed as to require prior student consent when information 
obtained pursuant to this section is shared \,,ith other persons wit_hin 
the educational institution, agency or organization obtaining acc'ess, 
so long :fs,such persons have a legitimate educational interest in the 
informafiein. · .. .,, .. 

SEC. 21.5. Section 25430.15 of th~ Education Code is amended to 
read: · .. ,.. i.. .~: 

25430.16 .. Information concerning a stude~·t shall be furnished in . 
compliance· with a cour.t order. The community college district shall 
make a reasonable effort to- notify the student in advance of such 
compliance if lawful!/ possible within the requirements of the 
judicial order. ·· ·· · 

SEC. 22. No specific appropriation is contained· in this act 
because this act merelv affirms for· the state that. which. has been . 
declared existing law b·~. regulation through action by the federal 
government and because general compliance with this act is a 
condition of the continued receipt of federal funds. 
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CHAPTER 1347 
. . ' . . 

An act to amend Section 49062 of, and to add Section 49452.5 to, 
the Education' Code, relating to pupil health, and maldng an 
appropriation therefor. 

[Approved by Governor Seotember 30, 1980. Filed with 
Secretary of State September 30, 1980.l 

The people of the State of California do enact as follows: 

SECTION l. Section 49062 of the Education Code is amended to 
read: 

49062. School districts shall establish, maintain, and destroy pupil 
records according to regulations adopted by the State Board of 
.Education. Pupil records shall include a pupil's health record. Such 
regulations shall establish state policy as to what items of information 
shall be placed into pupil records and what information is 
appropriate to be compiled by individual school officers or 
employees under the exception to pupil records provided in 
subdivision (b) of Section 49061. No pupil records shall be destroyed 
except pursuant to such regulations or as provided in subdivisions. 
(b) and ( c) of Section 49070. 

SEC. 2. Section 49452.5 is added to the Education Code, to read: 
49452.5. \The governing board of any school district shall, subject 

to Section 49451 and in addition to the physical examinations 
required pursuant to Sections 208,321, and 323.7 of the Health and 
Safety Code, provide for the screening of every female pupil in grade 
7 and every male pupil in grade 8 for the condition lmown as scoliosis. 
The screening shall be in accord with standards established by the 
Department of Education. The screening shall be supervised only by 
qualified supervisors of health as specified in Sections 44871 to 44878, 
inclusive, and Section 49422, or by school nurses employed by the 
district or the county superintendent of schools, or pursuant to 
contract with an agency authorized to perform such services by the 
county superintendent of schools of the county in which the district 
is located pursuant to Sections 1750 to 1754, inclusive, and Section 
49402 of this code, Section 485 of the Health and Safety Code, and 
guidelines established by the State Board of Education.· The 
screening shall be given only by individuals who supervise, or who 
are eligible to supervise, the screening, or by certificated employees 
of the district or of the county superinten.dent of schools who have 
received in-service training, pursuant to rules and regulations 
adopted by the State Board of Education, to qualify them to perform 
such screenings. It is the intent of the Legislature that such 
screenings be performed during the regular schoolday and that any 
staff time devoted to such activities be redirected from other· 
ongoing activities not related to the pupil's health care . 

. In-service training may be conducted by orthopedic surgeons, 
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physicians, registered nurses, and physic0..l therapists, who have 
received specialized training in scoliosis detection. 

The governing board of any school district shall provide for the 
notification of the parent or guardian of any pupil suspected of 
having scoliosis. The notification shall include an explanation of 
scoliosis, the significance of treating it at an early age, and the public 
services available, after diagnosis, for treatment. Referral of the pupil 
and the pupil's parent or guardian to appropriate community 
resources shall be made pursuant to Sections 49426 and 49456. 

No action of any kind in any court of competent jurisdiction shall 
lie against any individual, authorized by this section to supervise or 
give a screenirig, by virtue of the provisions of this section. 

SEC. 2. The sum of three hundred forty-seven thousand four 
hundred seventy-one dollars ($347,471) is hereby appropriated from 
the General Fund to the Controller for allocation and disbursement 
to local agencies and school districts pursuant to Section z.231 of the 
Revenue and Taxation Code to reimburse them for costs mandated 
by the state and incurred by them pursuant to this act, including, but 
-nJjl,f: limited to, screening, recordkeeping, referr.al, follow up, and 
~stration of the program. . 
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CHAPTER'. 498 

An act to amend Sections 1296, 2557, 8152, 8153, 17717.5, 17722, 
17749, 17780, 35031, 39363, 41972, 44251, 44662, 44663, 44664, 44682, 
44683, 44684, 44685, 44687, 44688, 44689, 44882, 44884, 44901, 44932, 
44933, 44934, 44935, 44936, 44937, 4,4938, 44943, 44944, 44948, 44949, 
44955, 44956, 44957, 46142, 46144, 46147, 48430, 49067, 52302.5, 52853, 
52858, 54060, 56723, 56782, 60240, 60246, 60602, 60603, 60604.5, and 
62000 of, to amend the heading of Article 3 (commencing with 
Section 44681) of Chapter· 3.1 of Part 25 of, to amend and renumber 
Section 48438 of, to amend and repeal Sections 42241.4, 44255, and 
51225 of, to add Sections 8154, 14002.l, 14002.2, 17717.7, 17751; 33308.5, 
35160.5, 41301.3, 41868, 42238.9, 42250, 44227.5, 44277, 44278, 44279, 
44830.3, 44885.5, 44948.3, 44948.5, 44955.5, 44956.5, 45023.4, 45100.5, 
45104.5, .45108.5, 45108.7, 45256.5, 48260.5, 48431.6, 48431.7, 48438, 
48440, 51225.3, 51225.4, 51226, 51228, 52048, 52049, 52304.l, 52333, 
54029, 56774.5, 60247, 60603.5, 62048, 60249, 60604.7, and 76006 to, to 
add and repeal Sections 42238.1, 42238.2, 42238.4, 42238.7, and 42238.8 
of, to add Chapter· 11 (co=encing with Section 11000) to Part 7 of, 

· Article 7 (commencing with Section 33600) to Chapter 4 of Part 20 
of, Article 4.5 (commencing with Section 42290) to Chapter 7 of Part 
24 of, Article 7.5 (commencing with Section 44325) and Article 9 
(commencing with Section 44360) to Chapter 2 of Part 25 of, Chapter 
3.15 (cominencing with Section 44689.5) to Part 25 of, Chapter 3.3 
(commencing with Section 44700) to Part 25 ·of, Article 8 
(commencing with Section 46200) to Chapter 2 of Part 26 of, Article 
7 (commencing with Section 48070) to Chapter 1 of Part 27 of, Article 
2.3 (commencing with Section 48643) to Chapter 4 of Part 27 of, 
ArtieJe 7.5 (commencing with Section 52460) to Chapter 9 of Part 28 
of, Artide 2.5 (commencing with Section 54650) tq Chapter 9 of Part 
29 of, Chapter 6 (commencing with Section 58800) to Part 31 of, 
Article 8 {commencing with Section 60700). to Chapter 5 of Part 33 
of, Part 35 (commencing with Section 63000) to, and Article 6 
(commencing with Section 69600) to Chapter 2 of Part 42 of, to add 
and repeal Chapter 3.4 (commyJ:1cing with Section 44750) of Part 25 
of, to repeal Sections 1275, 42237, 42239.l, 42239.5, and 42239.8 of, to 
repeal Chapter 2 (conunencing with Section 44200) of Part 25 of, and 
Article 8 (commencing with Section 56770) of Chapter 7 of Part 30 
of, to repeal and add Sections 42238, 42238.5, 42238.6, 42239, 46145, 
and 52616 of, to repeal and add Article 4 (commencing w~th Section 
~) of Chapter 7 of, a..'1d Article 10 {commencing with Section 
41850) of Chapter B of, Part 24 of, Article 4 (commencing with 
Sec~on 44490) of Chapter 3 of,. and Article 2 (commencing with 
Section 44680) to Chapter 3.1 of, Part 25 of, and Article 1 
~dmrn:incing with Section 48900) of Chapter 6 of Part 27 of, the 

ucation Code, to amend Sections 3543.2, 3543.4, 35040, and 66493 
of the Government Code to amend Sections 72 17024 5 17048 
17053.1, 17063, 17137, i193z, 18033, 18681.1, 18684.' 18685, "18685.01'. 
18699, 18802, 18934, 19062.11, 19405, 19414, 2370ld, 2370lq, 24305, 
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following: 
(1) Remand . the matter to the governing board for 

reconsideration and may .in addition order the pupil reinstated 
pending such reconsideration. · ' - . 

(2) Grant a hearing de novo upon reasonable notice thereof to the 
pupil and to the governing board. The hearing shall be conducted in 
conformance with the rules and regulations adopted by the county 
board under Section 48919. . ·· · · 

(b) In all other cases, the county1ioard shall enter an order either 
affirming or reversing the decision of the governing board. In any 
case in which the county board enters a decision reversing the local 
board, the coW1ty board may direct the local board to expunge the 
record of the pupil and the records of the district of any references 
to the expulsion action and such expulsi<;m shall be deemed not to 
have .occurred . 
. 48924. The de'cision of the county board of education shall be final 

and binding upon the pupil and upon the governing board of the 
school district. The pupil and· the governing board shall be notified 
of the final order of the county board, in writing, either by personal 
service or by certified mail. The order shall become final when 
rendered. 

48925. As used in this article: 
(a) "Day" means a calendar day unless otherwise specifically 

provided. 
(b) "Expulsion" means removal of a-pupil from (1) the immediate 

supervision and control, or (2) the general supervision, of school 
personnel, as those terms are used in Section 46300. 

(c) '_'Schoolday" means a day upon which the schools of the 
district are in session or weekdays during the summer recess. 

(d) "Suspension" means removal of a pupil from ongoing 
instruction for adjustment purposes. However, "suspension" does 
not mean any of the following: 

(1) Reassignment to another education program or class at the 
same school where the pupil will receive continuing instruction for 
the length of day prescribed by the governing board for pupils of the 
same grade level. 

(2) Referral to a certificated employee designated by the 
principal to advise pupils. 

(3) Removal from the class, but without reassignment to another 
class or program, for the remainder of the class period without 
sending the p·upil to the principal or the principal's designee as 
provided in Section 48910. Removal from a particular class shall not 
occur· more .than once every five schooldays. ' 

· (e) "Pupil" includes a pupil's parent or guardian or legal counsel. 
SEC. 92. Section 49067 of the Education Code is amended to read: 
49067. (a) The governing board of .each school district shall 

prescribe. regulations requiring the evaluation of each . pupil's 
achievement for each marking period and requiring a conference 
with, or a written report to, the parent of each pupil whenever it 
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becomes evident to the teacher that the pupil is in danger of failing 
a course. The refusal of the parent to attend the conference, or to 
respond to the WTitten report, shall not preclude failing the pupil at 
the end of the grading period. ·, · . · 
· (b) The governing board of any school district· may adopt 

regulations authorizing a teacher to assign a failing grade to any pupil 
whose unexcused absences from the teacher's class equal or exceed 
a maximum number which shall be specified by the board. 
Regulations adopted pursuant to thj..S subdivision shall include, but 
not be limited to, the folloWing: 

(1) A reasonable opportunity for the pupil or the pupil's parent o~ 
guardian to explain the absences. 

(2) A method for identification in the pupil's record of the failing 
grades· assigned to the pupil on the basis of excessive unexcused 
absences. · 

(c) NotWithstanding the provisions of subdivision (a) of Section 
49061, the provisions of this section shall apply to the parent or 
guardian of any pupil without regard to the age of the pupil. 

SEC. 93. Section 51225 of the Education Code is amended to read: 
51225. No pupil shall receive a diploma of graduation from high 

school who has not completed the course of study prescribed by the 
governing board. Requirements for graduation shall include: 

(a) English. 
(b) American history. 
(c) American government. 
( d) Mathematics. 
(e) Science. 
(f) Physical educatiorr, unless the pupil has been exempted 

pursuant to the provisions of this code. · 
· (g) Such other subjects as may be prescribed. 

The governing board, with the active involvement of parents, 
administrators, teachers, and students, shall, by January 1, 1979, adopt 
alternative means for students to complete the pn;scribed course of 
study which may include practical demonstration of skills and 
competencies, work experience or other outside school experience, 
interdisciplinary study, independent study, and credit earned at a 
postsecondary institution. Requirements for graduation and 
specified alternative modes for ,completing the prescribed course of 
study shall be made available to students, parents, and the public. 

This section shall remain in effect until July 1, 1986, and as of that 
date is repealed unless a later enacted statute which is chaptered 
before July 1, 1986, deletes or extends that date. 

SEC. 94. Section 51225.3 is added to the Education Code, to read: 
51225.3. (a) Commencing v.rith the 1986-87 school year, no pupil · 

shall receive a diploma of graduation from high school who, while in 
grades 9 through 12, has not completed: 

(1) At least the following numbers of courses in the· subjects 
specified, each course having a duration of one year. 

(A) Three courses in English. 
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to the Student Aid Commission for administration costs incurred 
pursuant to Article 6 (commencing with Section 69600) of Chapter 
2 of Part 42 of the Education Cod.e, the following sums: 

(a) For the 1983-84 fiscal year .... : ............................... .. 
(b) For the 1984-85 fiscal year ............. : ....................... . 

$100,000 
100,000 

SEC. 236. NotWithstanding Section 3525 of the Elections Cb de or 
any other provision of law to the contrary, if the LegislatiJre adopts 
Assembly Constitutional Amendment 44 during the 1983-84 Regular 
Session, it shall be submitted to the voters by the Secretary of State 

· at the first special or regular statewide election conducted on or after 
June 5, 1984, and occurring at least 131 days after the adoption 6f the 
measure by the Legislature. 

SEC. 237. Notwithstanding Section 6 of Article XIII B of the 
California Constitution arid Section 2231 or 2234 of the Revenue and 
Taxation Code, no appropriation is made by this act for the purpose 
of making reimbursement pursuant to these sections. It is 
recognized, however, that a local agency or school district may 
pursue any remedies to obtain reimbursement available to it under 
Chapter 3 (commencing with Section 2201) of Part 4 of Division 1 
of that code. -

SEC. 238. Notwithstanding Section 2231.5 of the Revenue and 
Taxation Code, this act does not contain a repealer, as required by 
that section; therefore, the provisions of this act shall remain in effect 
unless and until they are amended or repealed by a later enacted act. 

SEC. 239. This act is an urgency statute necessary for the 
immediate preservation of the public peace, health, or safety within 
the meaning of Article IV of the Constitution and shall go into 
imrnediate effect. The facts constituting the necessity are: 

In order to permit this a.Ct to become operative as early as possible 
in the 1983-84 school year, and so facilitate the orderly 
administration of the public school system, it is necessary that this act 
take effect immediately. ,. · _ . · _ 
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CHAPTER 593 
.. · . ·,; .. ; . . ' 

An act fo amend Sections 67143 a.rid 76243 of, and tci add Sections 
67134 and 76234 to, the Educatioµ Code,. relating to postseccind\ll'Y 
education.. . · ·'' · . · · · ·· , . · , : ·. 

[Approved by Governor S~ot~niber 20, 1989. Filed with 
Secretary of State September 21, 1989.i · 

~. : ; . . . ' 
The people of the State of California do enact as follows: · " : .. 

_ .· ., .lE1~1,":- , . : . 

SECTION 1. Section 67134 is added to the Education· Code, td 
read: .· '.\,.~:;.: -·;:i~·:·. . .)·, 

67134. Whenever there is included in any._:·student record 
information concerning any·disciplinary action taken· by a college or 
university in connection with any alleged sexual,.assault· or _phys,ical 
abuse, including rape, forced sodomy, forced-oral copulation; .. rape:by .. 
a foreign object, sexual battery, or threat. of sexual assault,' or 'any 
conduct that threatens the.health and safety of the alleged victim, 
the alleged victim of that sexual assualt or physical abuse ·shall .be 
informed within three days of the results of a.'lydisciplinary action 
by the college or university and the results..of-.any appeal.The.alleged 
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· · · (8) Appropriate persons in connection with an emerge~cy .if. the 
· knowledge of ·that information is necessary to protect the heii.lth··or 

safety of a student or· other persons, or subject to any regulations 
issued by the Secretary .of Health, Educ8;tion, and Welfare.· ,·:· 
· No person, persons, agency, or organization permitted access to 
student records pursuant to this section shall permit access to any 
infoi:mation obtained from those records. by any other · person, 
persons, agency, or organization without the written consent of the . 
student, provided that this paragraph shall not require prior student 
consent when information obtained pursuant.to this section is shared 
with: other persons· within the educational institution, agency or 
organization obtaining access, so· long as those persons .have. a 

· legitimate ·educational interest in the information. 
(b) ·The alleged victim of any sexual assault or physical abuse, 

including rape, forced· sodomy, forced oral copulation, rape by .a 
foreign object, sexµal battery, or threat or assault, or any conduct that 
threatens the health and•·safety of the alleged victim, which is the 
basis of any disciplinary action taken by a college .or university, shall 
be permitted access ... to that'information. -For the purposes of this 
subdivision, access to ·student r·ecord information shall be jn the form ·r. · 
of notice of the ·i:esulh of any 'disciplinary action by the .. colleg'e. 9r . . ' 
uni vers1~ andJ!i;r,,r,e~:!:!.1-t,s_.f'f a.Bl'. appeal, which shall be provideq· to 
the alle,~ed victrm with1ei, tnq::e days following that disciplinary 
action ot··appeEi'l: The aUeged "Victim shall keep the results of that 
disciplinjl.ry 'a:ction and appeal confidential. .. · 

SEC. 3. Section 76234 is added to the Education· Code, to r.ead: 
76234;. Wlienever there is· included in a'ny student recoi:d 

information concerning any disciplinary . action taken by a 
commun,ity' college in connection with any alleged sexual assault or 
physica\':'.abuse, including rape,.· forced sodomy, forced· oral 
copulation, rape by a foreign object, sexual battery, or· threat of. 
sexual assault, or any conduct that threatens th.e health and safety of 
the alleged victim, the alleged victim of that sexual assualt or physical 
abuse shall be informed within three days of the results of any 
disciplinary action by the community college and the results· of any 
appeal. The alleged.victim shall keep the ~esults of that disciplinary 
action and aooeaI·confidential. - ·.,;, 

SEC. 4. s;ction 76243 of the Education Code ·is amended to·read: 
· · 76243 ... (a) A community college or community c~llege district is 

not authorized to permit access to student records to any person 
·without the written consent of the student. or under judicial ·order•» 
except that access may be permitted to the follovvil).g: •·. 'y, ·· 

( 1) Officials and employees of the. corrununity college, U' that • 
person has .. a legitimate educational interest to· inspect a .recor~ .... , . · 

(2) A_uthorized representatives of the Comptroller General or the ·:1 
United States, the Secretary of Health, Education, and Welfare; :an . 
administrative head of an education agency, state education officials, 
or their respective designees or the United: States Office of Ci\ril . 
:Rights, where that information is necessary to audit or evaluate· a 
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including rape, forced sodomy, forced oral copulation,'' rape:_by.· a 
foreign object, sexual battery, or threat or assault, or any cohducnh'at 

·threatens the .health and safety .of the alleged .victim, which· is· the 
basis of any disciplinary .action:-taken- by a community coliege:· shall 
be permitted access to that information: For the purposes of- this 
-·subdivision, access to student record information shall be.in the form 
of notice of the results of any disciplinary'action by the community 
college and the r'esults of any appeal, which shall be provided.to the 
alleged victim within three days following that disciplinary action or 
appeal: The alleged victim shall keep the results of that disciplinary 
action and appeal confidential.· '. ·. · · -- . · ' . -

SEC. 5. Notwithstanding Section 17610 of the Government Code, 
if the Commission on State Mandates determines:_ that -this- .act 
contains costs mandated by -the state, reimbursement to local 
agencies and school districts for those costs shall be made pursuant 
to Part 7 (commencing with 'Section p500) of Division 4. of Title 2 
of the ·Government Code. If the statewide cost of the claim for 
reimbursement does not exceed one million dollars (.$1,000,000), 
reimbursement shall be.made from the State Mandates Claims Fund. 
Notwithst:µiding Sedion 17580 of the Government .,Code, unless 
otherwise-sp-ecified in this act, the provisions of this ac:fshall become 
operntive on)b.e sam.e date. that the: act takes effect pursuant to the 
California.- C0nstitution. -, .;1,, 
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BILL NUMBER: AB 1539 C~~PTERED 09/28/93 

CHAPTER 561 
FILED WITH SECRETARY OF ST.~TE SEPTEMBER 28, 1993 
APPROVED BY GOVERNOR SEPTEMBER 27, 1993 
PASSED THE ASSEMBLY SEPTEMBER 10, 1993 
PASSED THE SENATE .SEPTEMBER 8., 1993 
AMENDED IN SENATE AUGUST 30, 1993 
.Z\.MEl·lDED IN SENATE JULY.13 1 1993 
AMENDED IN .~SS EMBLY MAY 26, 1993 
JI.MENDED IN ASSEMBLY Jl.PRIL 20 I 1993 

INTRODUCED BY Assembly Member Honeycutt 

MARCH 4, 1993 

An act to add Section 49076.5 to the Education Code, relating 
to pupils. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1539, Honeycutt. Pupil records: access by law 
enforcement. 

Existing law makes various provisions for the protection of 
the privacy of pupil records. Existing law prohibits a school 
district from permitting access to pupil records without written 
parental consent or under judicial order, except under limited 
circumstances. Existing law also requires that when a pupil 
transfers from one school district to another or to a private 
school, or transfers from a private school to a school district 
within the state, the pupil's permanent record or copy thereof 
be transferred by the former district or private school upon a 
request from the district or private school where the pupil 
intends to enroll. 

This bill would require school districts to provide 
jesignated peace officers, as defined, with any information 
specific to a particular child's identity and location that 
relates to the transfer of that pupil's records when probable 
=ause exists that the pupil has been kidnapped, that the pupil's 
abductor may have enrolled the pupil in a school, and that the 
law enforcement agency has begun an active investigation. 

This bill, by placing new responsibilities on school 
jistricts relating to the release of pupil records to designated 
law enforcement officials, would thereby impose a 
state-mandated local program. 

The California Constitution requires the state to reimburse 
local agencies and school districts for certain costs mandated 
Jy the state. Statutory provisions establish procedures for 
naking that reimbursement, including the creation of a State 
~andates Claims Fund to' pay the costs of mandates which do not 
exceed $1,000,000 statewide and other procedures for claims 
~hose statewide costs exceed $1,000,000. 

This bill would provide that no reimbursement shall be rnade 
from the State Mandates Claims Fund for costs mandated by the 
state pursuant to this act, but would recognize that local 
3gencies and school districts may pursue any available remedies 
to seek reimbursement for these costs. 
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The bill would become operative on the July 1 following the 
date on which the bill takes effect. 

-THE PEOPLE OF T::i.E STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

SECTION 1. Section 49076.5 is added to the Education Code, to 
read: 

49076.5. (a) Notwithstanding Section 49076, each school 
district shall release any information it has specific to a 
particular pupil's identity and location that .relates to the 
transfer of that pupil's records to another school district 
within this state or any other state or to a private school in 
this state to a designated peace officer, upon his or her 
request, when a proper police purpose exists for the use of that 
information. 

(b) In order to protect the privacy interests of the pupil, a 
request to a school district for pupil record information 
pursuant to this section shall meet the following requirements: 

(1) For the purposes of this section ''proper police purpose" 
means that probable cause exists that the pupil has been 
kidnapped and that his or her abductor may have enroll·ed the 
pupil in a school and that the agency has begun an active 
investigation. 

(2) Only designated peace officers and federal criminal 
investigators and federal law enforcement officers, as defined 
in Section 830.1 of the Penal Code, whose names have been 

~submitted to the school district in writing by a law enforcement 
'14111"agency, may request and receive the information specified in 

. · subdivision (a). Each law enforcement agency shall ensure that 
each school district has at all times a current list of the 
names of designated peace officers authorized to request pupil 
record information. 

(3) This section does not authorize designated peace officers 
to obtain any pupil record information other than that 
authorized by this section. 

(4) The law enforcement agency requesting the information 
shall ensure that at no time shall any ipformation obtained 
pursuant to this section be disclosed or used for any purpose 
other than to assist in the investigation of suspected criminal 
conduct of kidnapping. A violation of this paragraph shall be 
punishable as a misdemeanor. 

(5) The designated peace officer requesting information 
authorized for release by this section shall make a record on a 
form created and maintained by the law enforcement agency which 
shall include the name of the pupil about whom the inquiry was 
made, the consent of a parent having legal custody of the pupil 
o~ a legal guardian, the name of the officer making the inquiry, 
the date of the inquiry, the name of the school district, the 
school district employee to whom the request was made, and the 
information that was requested. 

(6) Whenever the designated peace officer requesting 
information authorized for release by this section does so in 
person, by telephone, or by some means other than in writing, 
the officer shall provide the school district with a letter 
confirming the request for pupii record information prior to any 
release of information. 

(7) No school district, or official or employee thereof, 
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shall be subject to criminal or civil liability for the release 
of p·.ipil record information in good £3.ith as authorized by this 
section. 

SEC. 2. No reimbursement shall be made from the State Mandates 
Claims Fund pursuant to Part 7 (commencing with Section 17500) 
of Division 4 of Title 2 of the Government Code for costs 
mandated by the state pursuant to this act, It is recognized, 
however, that a local agency or school district may pursue any 
remedies to obtain reimbursement available to it under Part 7 
(commencing with Section 17500) and any other provisions of law. 

Pursuant to Section 17580 of the Government Code_, unless 
otherwise specified in this act, the provisions of this act 
shall become operative on the July 1 following the date on which 
the act takes effect pursuant to the California Constitution. 

202 
... 11 j I .• ,.- ; · .·~· 

- Page 3 of 2 



WAIS Document Retrieval 

BILL NUMBER: AB 446 CHAPTERED 10/11/95 

CHAPTER 758 
OF STATE OCTOBER 11, 1995 

OCTOBER 10, 1995 · 
SEPTEMBER 15, 1995 

SEPTEMBER 15, 1995 
SEPTEMBER 7, 1995 

FILED WITH SECRETARY 
APPROVED BY GOVERNOR 
PASSED THE SENATE 
PASSED THE ASSEMBLY 
AMENDED IN SENATE 
AMENDED IN SENATE 
AMENDED IN ·SENF.TE 
AMENDED IN SENATE 
JI.MENDED HI ASSEMBLY 

.AUGUST 21, 1995 
JULY 19, 1995 
JUNE 12, 1995 

MARCH 27, 1995 

INTRODUCED BY Assembly Committee on Higher Education 

FEBRUARY 16, 1995 

An act to amend, repeal, and add Sections 28, 1247.6, 2902, 4939, 
(980.40, and 18629 of the Business and Professions Code, to amend, 
reoeal, and add Section 1812. 50 l of the Civil Code, to amend,· repeal, 
and add Section 10251 of the Corporations Code, to amend.Sections 
1510,. s15z, 12050, 12052, 12053, 12400, 66010, 66015, .66022, 66023, 

.66202.5, 66743, 66753.5, 66903, 66903.3, 67385, 67500, 68011, 68133, 
69509, 69613, 69615.2, 69634, 69900, 69908, 71000, 71020.5, 71090,5, 
72023.5, 72411.5, 72425, 72520, 74270, 76000, 76140, 76210, 76225, 
76231, 76232, 76240, 76245, 76330, 76330. l, 76355, 76370, 76380, 
76391, 78015, 78217, 79121, 81033, 81130.5, 81141, 81162, 81177, 
81314, 81345, 81348, 81401, 81530, 81551, 81661, 81821, 84362, 84501, 
84751, 84810.5, 84820, 85223, 85233, 85267, 87008, 87017, 87411, 
87413, 87414, 87418, 87419, 87420, 87423, 87448, 87451, 87453, 87460, 
87464, 87468, 87469, 87470, 87483, 87487, 87603, 87604, 87622, 
87672, 87673, 87675, 87676, 87677, 87701, 87715, 87732, 87734, 87740, 
87744, 87745, 87746, 87762, 87764, 87768. 5, 87770, 87774, 87780, 
87781, '87787, 87790, 87832, 88000, 88001, 88002, 88003, 88004 .5, 
88010, 88013, 88014, 88015, 88020, 88023, 88024, _88030, 88033, 88036, 
88050, 88051, 88053, 88054, 88057 i 88063. 5, 88076, 88083,. 88086.5, 
88092, 88093, 88097, 88098, 88104' 88105, 88107' 88120,, 88125, 88126, 
88128, 88132, 88136, 88164, 88165, 88167, 88168, 88185, 88191, 
88192, 88194, 88195, 88196, 88197, 88198, 88203, 88205, 88205.5, 
88206, 88207, 88227, 88245, 88263, 89002, 89036, 89046, 89047, 89300, 
89310, 89537, 92620, 99100, 99103, 99105, and 99106 of, to amend the 
heading of Article 1 (commencing with Section 10000) of Chapter 1 of 
Part 7 of, to amend the heading of Article 13 (commencing with 
Section 69760) of Chapter 2 of Part 42 of, to amend and renumber the 
heading of Part 43.5 (commencing with Section 70900) of, to amend, 
repeal, and add Sections 8092, 8092.5, 44227, 49073, 66170, 69509.5, 
94050, and 94355 of, to add Sections 67359. 9, 84756, 84757, and 84758 
to, to add an article· h~ading immediately preceding Section '92020 
of, to add Article 12 I commencing with Section 4 4 390) to Chapter 2 of 
Part 25 of, Article 6 (commencing with Section 66060) and Article 7 
(commencing with Section 66070) to Chapter 2 of Part 40 of, and 
Article 6 (commencing with Se-::tion 89250) to Chapter 2 of Part 55 of, 
to add Chapter 11.3 (commencing with Section 66940) to Part 40 of, 
and Chapter 7 (commencing with Section 94700) to Part 59 of, to 
repeal Sections 8081, 8084, 12051, 12061, 66207, 66211, 66605.5, 
66723, 66744, 66903.4, 66903.6, 67321, 67386, 67392, 69507.7, 69534, 
69534.2, 69534.5, 69534.6, 69639, 69766.1, 72410, 76320, 76392, 
78217, 78310, 87012, 87018, 87461, 87772, 87773, 87778, 88032, 
88035.5, 88079.1, 89003, 89004, 89009, 89032, 89033, 89040, 89070.45, 
89081, 89082, 89083, 89211, 89241, 89242, 89703, 92010, 92610, and 
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Accounting Manual in the preceding fiscal year increased by the 
projected percent increase in the ·United States Consumer Price Index 
as determined by the Department of Finance for the current fiscal 
year ~nd succeeding fiscal year and divided by the FTES (including 
nonresident students) attending in the district·in the preceding 
fiscal year-, (2) the expense of education in the preceding fiscal 
year of all distr-icts increased by the projected percent increase in 
the United States Consumer Price Index as determined by the 
Department of Finance for the fiscal year and·su9ceeding fiscal year 
and divided by the FTES (including nonresident students) attending 
all districts dur-ing the preceding fiscal year, . (3) an amount not to 
exceed the fee established by the governing board of any contiguous 
district, or (4) an amount not to exceed the ru~ount that was expended 
by the district for the expense of education, but in no case less 
than the statewide average as set forth in paragraph ( 2) . However, 
if for the district's preceding fiscal year FTES of all.students 
attending in the district in noncredit courses is equal to, or 
greater than, 10 percent of the district's total FTES attending in 
the district, the district, in calculating the amount in paragraph 
(1), may substitute, instead, the data for expense of education in 
grades 13 and 14 and FTES in grades. 13 .and 14 attending in the 
distr-ict. · 

(f) The governing board of each community college district also 
shall adopt a tuition fee per unit of credit for nonresident students 
enrolled in more or less than 15 units of credit per term by 
dividing the fee determined in subdivision (e) by 30 for colleges 
operating on the semester system and 45 for colleges operating on the 
quarter system and rounding to the nearest whole dollar. The same 
rate shall be uniformly charged nonresident students attending any 
terms or sessions maintained by the community college. The rate 
charged shall be.the rate established for the fiscal year in which 
the term or session ends. 

(g) In adopting a tuition fee for nonresident students, the 
governing board of each community college district shall consider 
nonresident tuition fees of public community colleges in other 
states. 

(h) Any loss in district revenue generated by the nonresident 
tuition fee shall not be offset by additional state funding. 

(i) Any district that has fewer than 1,500 FTES and whose boundary 
is within 10 miles of another state that has a reciprocity agreement 
with California governing student attendance and fees may exempt 
students from that.state from the mandatory fee requirement described 
in subdivision (a) for nonresident students. 

(j) A.~y district that has more than 1,500, but less than 3,001, 
FTES and whose boundary is within 10 miles of another state that has 
a reciprocity agreement with California governing student atte~dance 
and fees may, in any one fiscal year, exempt up to 100 FTES from that 
state from the mandatory fee requirement described in subdivision 
(a) for nonresident students. 

(kl The attendance of nonresident students who are exempted 
pursuant to su~division (i) or (j) from the mandatory ~ee requirement 
described in subdivision (al for nonresident students may be 
reported as resident FTES for state apportionment purposes. Any 
n~nresident student reported. as resident FTES for state apportionment 
~urposes pursuant to subdivision (i) or (j) shall pay a fee of 
forty-two dollars ($42) per course unit. That fee is to be included 
in the FTES adjustments described in Section 76330 for purposes of 
~omputing apportionments. 

SEC. 90. Section 76210 of the Education Code is amended to read: 
76210. As used in this chapter, the following definitions shall 
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apply: 
(a)· ( 1) "Student record" means any item of information directly 

related to an identifiable student, other than directory information, 
which is maintained by a community college or required to be 
maintained by any employee in the performance of his or her duties, 
whether recorded by handwriting, print, tapes, film, microfilm or 
other means. 

(2) "Student record" does not include (A) confidential letters 
and statements of recommendations maintained by a community college 
on or before January 1, 1975, ir chese letters or statements are not 
used for purposes other than those for which they were specifically 
intended, ( B) · information provided by a student's parents relating 
to applications for financial aid or scholarships, or (C) information 
related to a student compiled by a community college officer or 
employee that remains in the sole possession of the maker and is not 
accessible or revealed to any other person except a substitute. For 
purposes of this paragraph, "substitute" means a person who 
performs, on a temporary basis, the duties of the individual who made 
the notes and does not refer to a peraon who permanent·ly succeeds 
the maker of the notes in his or her position. 

(3) "Student record" also does not include information related to 
a stude~t created or mal~tained by a physician,'psychiatrist, 
psychologist, or other recognized professional or paraprofessional 
acting in his or her professional or paraprofessional capacity, or 
assisting in that capacity, and that is created, maintained, or used 
only in connection with the pro~ision of treatment to the student and 
is not available to anyone other than persons providing that 
treatment. However, that record may be personally reviewed by a 
physician or other appropriate professional of the student's choice. 

(4) "Student record" does not include information maintained by a 
community college law enforcement unit, if the personnel of the unit 
do not have access to student records pursuant to Section 75243, the 
information maintained by'the unit is kept apart from information 
maintained pursuant to subdivision (a), the information is maintained 
solely for law enforcement purposes, and the information is not made 
available_ to persons other than law enforcement officials of the 
same jurisdiction. "Student record" does not include information 
maintained in the normal course of business pertaining to persons who 
are employed by a community college, if the information relates 
exclusively to the person in that person's capacity as an employee 
and is not available for use for any other purpose. 

(b) "Directory infcirrnation" means one or more of the following 
items: a student's name, address, telephone number, date and place 
of birth, major field of study, participation in officially 
recognized activities and sports, weight and height of members of 
athletic teams, dates of attendance, degrees and awards received, the 
most recent previous public or private school attended by the 
student, and any other information authorized in writing by the 
·student. · 

le) ".Z\ccess" means a personal inspection and review of a record or 
an accurate copy of a record, or an oral description or 
communication of a record or an accurate copy of a .record, and a· 
request to release a copy of any record. 

SEC. 91. · Section 76225 of ~he Education Code is amended to read: 
76225. Whenever a student transfers from one community college or 

public or private institution of postsecondary education to another 
within the state, appropriate records or a copy thereof shall be 
transferred by the former community college, or college or university 
upon a request from the student. However, the community college, 
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coll e·ge, or university from which the student is t1:"ansferring may 
notify the student that the student's records will be transferred 
upon payment by the student of all fees and charges due the community 
college, college, or university. Any coinmunity college, college, or 
·university making a transfer of these records shall notify the 
student of his or 'her right to receive a copy of the record and his 
or her right to a hearing to challenge the content of·the record. 

The board of governors may adopt rules and regulations concerning 
transfer. of these records to, from, or between colleges under its 
jurisdiction. 

SEC. 92. Section 76231 of the Education Code is amended to read: 
76231. A 'student may waive his or her right to access to student 

records devoted solely to confidential recommendations for career 
plac.ement, postsecondary admission, or the receipt of an honor or 
honor-ary recognition. However, the recommendations shall be used 
solely for the purpose for which they were specifically intended, and 
the student shall be notified, upon 

request, of the names of all .persons making 
confidential re~ornmendations. A waiver may not be required as a 
condition for admission to, receipt of financial aid from, or receipt 
of any other services or benefits from a community college. 

SEC. 93. Section 76232 of the Education Code is amended to read: 
76232. (a) Any student may file a written request with the chief 

administrative officer of a community college district to correct or 
remove information recorded in his or her student records which the 
student alleges t:o be: ( 1) inaccurate; ( 2) an unsubstantiated 
personal conclusion or inference; (3) a· conclusion or inference 
outside of the observer's area of competence;· or ( 4) not based on the 
personal observation of a named person with the time and place of 
the observation noted. 

(b) Within 30 days of receipt of the request, the chief 
administrative officer, or his or her designee, shall meet with the 
student and the employee who recorded the information in question, if 
any, if the employee is pres.ently .employed by the community college 
district. The chief·administrative officer or his or her designee 
shall then sustain or deny the allegations. 

If the chief. administrative officer, or his or her designee, 
sustains any or all of the allegations, he or she shall order the 
correction or removal and destruction of the information. 

If the chief administrative officer, or his or her designee, 
denies any or all of the allegations and refuses to order the 
correction or removal of the information, the student, within 30 days 
of the refusal, may appeal the decision in writing to the governing 
board of the community college district. 

(c) Within 30 days of receipt of an appeal, the governing board 
shall, in closed session with the student and the employee who 
rec.orded the information in quest'ion, if any, and if that employee is 
presently employed by the community college district, determine 

·whether to sustain or deny the allegations. 
If the go~erning board sustains any or all of the allegations, ·it 

shall order the chief administrative officer, or his or her designee, 
to immediately correct or remove and destroy the information .. 

The decision of the governing board shall be final. 
Records of these administrative proceedings shall be maintained in 

a confidential manner and shall be destroyed one year after the 
decision of the governing board unless the student initiates legal 
proceedings relative to the disputed information within the 
prescribed period. . 

(d)· If the final decision of the governing board is unfavorable to 
the student or if the student accepts an unfavorable decision by the 
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chief administrative officer, the student sh.all have the right to 
submit a written statement of his or her objections to the 
information. This statement shall become a part of the student's 
record until the information objected to is corrected or removed. 

SEC. 94. Section 76240 of the Education Code is amended to read: 
7 6 2 4 O. Community college districts shall adopt a policy 

identifying those categories of directory information as defined in 
subdivision (b) of Section 76210 which may be released. The names 
and addresses of students may be provided to a private school or 
college operating under Sections 8080 to 8093, inclusive, Sections 
33190 and 33191,· Sections 60670 to 60672, inclusive, or Sections 
94000 to 94409, inclusive, or its authorized representative. 
However, no private schooi or college shall use this information for 
other than purposes directly related to the academic or professional 
goals of the institution; any violation of this provision is a 
misdemeanor, punishable by a fine of not to exceed two thousand five 
hundred dollars ($2,500), and, in addition, the privilege of the 
school or college to receive this information shall be suspended for 
a period of two years from the time of discoveri of the misuse of the 
information. 

Any community college district may limit or deny the release of 
specific categories of directory information based upon a 
determination of the best interests of students. 

Directory information may be released according to local policy as 
to any former student or any student currently attending the 
community college. However, public notice shall be given at least 
annually of the categories of information which the district plans to 
release and of the recipients. No directory information shall be 
released regarding any student or former student when· the student or 
former student has notified the institution that the information 
shall not be released. 

·sEC. 95. Section 76245 of the Education Code is amended to read: 
76245. The service of a subpoena upon a community college 

employee solely-for the purpose of causing the employee to produce a 
school record pertaining to any student may be complied with by that· 
employee, in lieu of personal appearance as a witness in the 
proceeding, by submitting to the court, or other agency issuing the 
subpoena, at the time and place required by the subpoena, a copy of 
the record, accompanied by an affidavit certifying that the copy is a 
true copy of the original record on file in the community college or 
community college office. The copy of the record shall be in the 
form of a photostat, microfilm, microcard, or miniature photograph or 
other photographic copy or reproduction, or an enlargement thereof. 

SEC. 96. Section 76320 of the Education Code is repealed. 
SEC. 97. Section 76330 of the Education Code is amended to read: 

76330. (a) The governing board of each community college district 
shall charge a fee of fifty dollars ($50) per semester unit, or the 
quarter unit equivalent, to each student who previously has been 
awarded a baccalaureate or graduate degree from any public 
postsecondary educational institution or any·private postsecondary 
educational institution approved to operate by the Council for 
Private Postsecond~ry and Vocational Education, accredited by an 
agency recognized by the Uriited States Department of Education, or 
operated pursuant to Section 94702. Any student .charged a fee 
pursuant to this section shall be exempt from the fees required 
pursuant to Section 76300. 

(b) The governing board shall exempt from subdivision (a), and 
charge the fees specified in Section 76300 to, a student who is any 
of the following: 

207 
.·.·- .. , , ', .• " I ..-., ... . ,. •. I ""· 'l · ""\ . , .. .'. . ~ ,...., , ,1 ·-. .. 1, .. ~. ,. \·"' .•· .:1.1 i···r' ··,-,,,",/'"'·.r..lr-. 

Page 64 of 225, 



WAIS Document Retrieval 

adjunct instructor and the employing unit enter a written contract 
with the following provisions: 

(1) That any federal or state income tax liability shall be the 
responsibility of the party providing the services. 

(2) That no disability insurance coverage is provided under the 
cont:i:act. 

(3) That the party performing the services certifies that he or 
she is doing so as a secondary occupation or as a supplemental source 
of income. 

(b) This section shall not apply to services pe:i:fo:i:med under a. 
collective bargaining agreement. 

·(c) This section shall remain in effect only until January 1, 
1997, and as of that date is repealed, unless a later enacted 
statute, which is enacted before January 1, 1997, deletes or extends 
that date. · 

SEC. 2 93. 5. Section 633 is added to the Unemployment Insurance 
Code, to read: 

633. (a) For purposes of coverage under Part 2 (commencing with 
Section 2 601) of Di vision 1, "employment" does not include services 
performed as an intermittent or adjunct instructor at a postsecondary 
educational institution which meets the requirements of Article 4 
(commencing with Section 94760) of Chapter 7 of Part 59 of the 
Education Code if the intermittent or adjunct instructor and the 
employing unit enter a written contract with the following 
provisions: 

{l) That any federal or state income tax liability shall be the 
responsibility of the party p:i:oviding the services. 

(2) That no disability insurance coverage is provided under the 
contract. 

{3) That the party performing the services certifies that he or 
she is doing so as a secondary occupation or as a supplemental source 
of income. 

(b) This section shall not apply to services performed under a 
collective bargaining agreement. 

(c) This section shall become operative on January 1, 1997. 
SEC. 294. Section 282 of this act shall ~ecome operative on 

January 1, 1997. 
SEC. 295. (a) Except as provided in subdivision lb), any section 

of any act enacted by the Legislature during the 1995 calendar year 
that takes effect on or before January 1, 1996, and ~hat amends, 
amends and renumbers, adds, repeals and adds, or repeals a provision 
amended, repealed, or added by this act; shall prevail over this act, 
whether that act is enacted prior to, or subsequent to, this act. 

(b) Subdivision (a) does not apply to any of the following: 
11) Section 2902 of the Business and Professions Code, as amended 

by Chapter 279 of the Statutes of 1995. 
(2) Section. 4980.40 of the Business and Professions Code, as 

amended by Chapter 327 of the Statutes of 1995. 
(3) Section 72023.5 of the Education Code, as amended by Chapter 

82 of the Statutes of 1995. 
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BILL NUMBER: AB 1721 CHAPTERED 09/25/96 

CHAPTER 879 
FILED WITH SECRETARY OF ST.Z\.TE SEPTEMBER 25, 1996 
APPROVED BY GOVERNOR SEPTEMBER 24, 1996 
PASSED THE ASSEMBLY AUGUST 31, 1996 
PASSED THE SENATE AUGUST 23, 1996 
AMENDED IN SEMATE AUGUST 14, 1996 
AMENDED IN SEMATE .Z\.UGUST 6, 1996 
AMENDED IN SENATE JULY 7' 1996 
AMENDED IN SENATE ju NE 20, 1996 
AMENDED IN Jl.SSEMBLY l'1J'l.RCH 30, 1995 

INTRODUCED BY Assewbly Member Ducheny 

FEBRUARY 24, 1995 

An act to amend Section 1985.3 of the Code of Civil Procedure and 
to amend Sections 49077, 49078, 76244, and 76245 of the Education 
:ode, relating to records. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1721, Ducheny. Student and consu.~er records. 
( 1) E>:isting law authorizes any consumer whose personal records 

,re sought by a subpoena duces tecu,~ to quash or modify it by a 
notion filed with the court prior to the date specified f6r 

aJroduction on the subpoena. . 
·,,..,· This bill, operative as specified, would limit the applicability 

Jf this authorization to a consumer who is a party to the civil 
>ction in which the subpoena duces tecum is served and would 
mthori ze other consumers to serve on the requesting party· and 
"itness a written objection to the subp6ena duces tecum. The bill 
"ould authorize the requesting party to bring a motion to enforce the 
>ubpoena within 20 days of the service of the written objection, as 
specified. 

(2) Existing law provides that no witness shall be required to 
Jroduce personal records after receipt of notice that this motion has 
Jeen brought, exce.pt as specified. 

This bill, operative as specified, would provide that no witness 
3hall be required, except as specified, to produce personal records 
ifter receipt of this notice or service of the written objection 
iescribed in (1). 

(3) Existing law requires school districts and community college 
iistricts to make a reasonable effort to notify students prior to 
:omplying with a court order requesting information concerning the 
3t udent. 

This bill would provide that information concerning a student 
;hall be furnished in compliance. with a court order, or pursuant to 
iny lawfully issued subpoena, upon the condition that, in the case of 
;chool districts( the school district makes a reasonable effort to 
1otify the parent· or legal guardian and the pupil and, in the case of 

·:ommuni ty college districts, the corrununity college district makes a 
~easonable effort to notify the student, of a lawfully issued 
;ubpoena and, in the case of compliance with a court order, if 
lawfully possible within the requirements of the order, in advance of 
:ompliance therewith by the school district or comrnunity college 
iistrict. Because this requirement would impose additional duties 
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and responsibilities upon local school districts and community 
college districts, the bill would impose a state-mandated local 
program. 

(4) The California Constitution requires the state to reimburse 
local agencies and school districts for certain costs manda~ed by the 
state. Statutory provisions establish procedures for making that 
reimbursement;, including the creation of a State Mandates Claims Fund 
to pay the costs of mandates that do not exceed $1,000,000 statewide 
and other procedures for claims whose statewide costs ~xceed 
$1,000,600. · · 

This bill would provide that, if the Commission on State Mandates 
:letermines that the bill contains costs mandated by the. state, 
reimbursement for those costs shall be made pursuant to these 
statutory provisions. 

THE PEOPLE OF THE ST.ATE OF CALIFORNIA DO EN.l'.CT AS FOLLOWS: 

SECTION 1. Section 1985.3 of the Code of Civil Procedure is 
amended to read: 

1985.3. (a) For purposes of this section, the following 
.definitions apply: 

(1) "Personal records" means the original or any copy of books, 
documents, or other writings pertaining to a consumer and which are 
naintained by any "witness'' which is a physician, chiropractor, 
veterinarian, veterinary hospital, veterinary clinic, pharmacist, 
?harmacy, hospital, state or national bank, state ~~ federal 
association (as defined in Section 5102 of the Financial Code), state 
~r federal credit union, trust company, anyone authorized by this 
state to make or arrange loans that are secured by real property, 
security brokerage firm, insurance company, title insurance company, 
Jnderwritten title company, escrow agent licensed pursuant to 
jivision 6 (commencing with Section 17000) of the Financial Code or 
=xempt from licensure pursuant to Section 17006 of the Financial 
:ode, attorney, accountant, institution of the Farm Credit System, as 
specified in Section 2002 of Title 12 of the United States Code, or 
:elephone corporation which is a public utility, as defined in 
3ection 216 of the Public Utilities Code, or psychotherapist, as 
jefined in Section 1010 of the Evidence Code, or a private or public 
"reschool, elementary school, or secondary school. 

(2) "Consumer" means any individual, partnership of five or fewer 
;ersons, association, or trust which has transacted business with, or 
ias used the services of, the witness or for whom the witness has 
>Cted as agent or fiduciary. 

(3) "Subpoenaing party" means the person or persons causing a 
subpoena duces tee~~ to be issued or served in connection with any 
:ivil action or proceeding pursuant to this code, but shall not 
Lnclude the state or local agencies described in Section 7465 of .the 
;overnment Code, or any entity provided for under Article VI of the 
:alifornia Constitution in any proceeding maintained before an 
idjudicative body of that entity pursuant to Chapter 4 (commencing 
'ith Section 6000) of

0

Division 3 of the Business and Professions 
:ode. 

(b) Tne date specified in a subpoena duces tecum for the 
Jroduction of personal records shall not be less than 15 days from 
:he date the subooena is issued. Prior to the date called for in the 
iubpoena duces t~cum for the production of personal records, the 
iubpoenaing party shall serve or cause to be served on the consumer 
'hose records are being sought a copy of the subpoena duces tecum, of 
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the affidavit supporting the issuance of the subpoena, and of the 
notice described in subdivision (e). This service shall be made as 
follows: 

(1) To the consumer personally, or at his or her last known 
address, or in accordance .with Chapter 5 (commencing with Section 
1010) of Title 14 of Part 3, or, if he or she is a party, to his or 
her attorney of record. If the consumer is a minor, service shall be 
made on the minor's parent, guardian, conservator, or similar 
fiduciary, or if one of th~m cannot be lobated with ieasbnable 
diliqence, then service shall be made on any. person having the care 
or c;ntrol of the minor or with whom the minor resides or by whom ~he 
minor is employed, and on the minor if the minor is at least 12 
years of .age. 

(2) Not less than 10 days prior to the date for production 
specified in the subpoena duces tecum, plus the additional time 
provided by Section 1013 if service is by mail. 

(3) At least five days prior to service upon the custodian of the 
records, plus the additional time provided by Section 1013 if service 
is by mail. 

(c) Prior to the production of the records, the subpoenaing party 
shall do either of the following: 

(1) Serve or cause to be served upon the witness a proof of 
personal Ser.vice or of service by mail attesting to compliance with 
subdivision (b). 

(2) Furnish the witness a written authorization to release the 
records signed by the consumer or by his or her attorney of record. 
The witness may presume that any attorney purporting to sign the 
authorization on behalf of the consumer acted with the consent of the 
consumer. 

(d) A subpoena duces tecum for the production of personal records 
shall be served in sufficient time to allow the witness a reasonable 
time to locate and ~reduce the records or copies thereof. 

Except as to records subpoenaed for a criminal proceeding or 
records subpoenaed during trial, a subpoena duces tecum served upon a 
witness with records in more than one location shall be served no 
less than 10 days prior to the date specified for production, unless 
good cause is shown pursuant to subdivision (h). 

I el. Every copy of the subpoena duces tecum and affidavit served on 
a consumer or his or her attorney in accordance with subdivision (b) 
shall be accompanied by a notice, in a typeface designed to call 
attention to the notice, indicating that (1) records about the 
consumer are being sought from the witness named on the subpoena; ( 2) 
if the consumer objects to the witness furnishing the records to the 
party seeking the records, the consumer must file p3.pers with the 
court or serve a written objection as provided in subdivision· ( g) 
prior to the date specified for production on the subpoena; and (3) 
if the party who is seeking the records will not agree in wri~ing to 
cancel or limit the subpoena, an attorney should be consulted about 
the consumer's interest in protecting his or her rights of privacy. 
If a notice of taking of deposition is also served, that other notice 
may be set forth in a single document with the notice required by 
this subdivision. · 

(f) A subpoena duces tecum for personal records maintained by a 
~elephone corporation which is a public utility, as defined in. 
Section 216 of the Public Utilities Code, shall not be valid or 
effective unless it includes a consent to release, signed by the 
consumer whose records are requested, as required by Section 2891 of 
the Public Utilities Code. 

lg) Any consumer whose personal records are sought by a ~ubpoena 
duces tecum and who is a party to the civil action in which this 
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subpoena duces tecum is served may, prior to the date for production, 
bring ·a motion under Section 1987. 1 to quash or modify the subpoena 
duces tecum. Notice of the bringing of that motion shall be gi~en to 
the witness prior to production. 

Any other consumer whose personal records ·are sought by a subpoena 
duces tecum may, prior to the date of production, serve on the 
requesting party and the witness a writteri·objection that specifies 
the specific grounds on which production of the personal records 
should be prohibited. 

No witness shall be regu.ired 'to produce personal records after 
receipt of notice that such a motion has been brought, except upon 
order of the court in which the action is pending or by agreement of 
the parties, witnesses, and consumers affected. No witness shall be 
required to produce personal records after service of .a written 
objection by a nonparty. consumer, except upon order of the court in 
which the action is pending or by agreement of the parties, 
witnesses, and consumers affected. 

The party requesting a consumer's personal records may bring a 
motion under Section 1987.1 to enforce the subpoena within 20 days of 
service of the written objection. The motion shall.be accompanied 
by a declaration showing a reasonable and good faith attempt at · 
informal resolution of the dispute between the pa.rty requesting the 
personal records and the consumer-or the consumer's attorney. 

(h) Open good cause shown and provided that the rights of 
witnesses and consumers are preserved, a subpoenaing party shall be 
entitled to obtain an order shortening the time for service of a 
subpoena duces tecum or waivin_g the requirements of subdivision (b) 
where due diligence by the subpoenaing party has been shown. 

(ii Nothing contained in this section shall be construed to apply 
to any subpoena duces tecum which does not request the records of any 
particular conslli~er or consumers and which requires a custodian of 
records to delete all information which· would in any way identify any 
consumer whose records are to be produced. 

(j) This section shall not apply to proceedings conducted under 
: Division 1 ·(commencing with Section 5 0) , Di vision 4 (commencing with 
Section 3200), Division 4.5 (commencing with Section 6100), or 
Division 4.7 (commencing with Section 6200) of the Labor Code. 

(k) Failure to comply with this section shall be sufficient basis 
'for the witness to refuse to produce the personal records sought by a 
. subpoena duces tecurn. · 

SEC. 2. Section 49077 of the Education Code is amended to read: 
49077. Information concerning a student shall be furnished in 

compliance with a court order or a lawfully issued subpoena. The 
school district shall make a reasonable effort to notify the parent 

:or legal guardian and the pupil in advance of compliance with a 
lawfully issued subpoena and, in the case of compliance with a court 
order, if lawfully possible within the requirements of the order. 

SEC. 3. Section 49078 of the Education Code is amended to read: 
49078. The service of a lawfully issued subpoena or a court order 

upon a public school employee sole·ly for the purpose of causing him 
or her to produce a school record pertaining to any pupil may be 
complied with by that employee, in lieu of the personal appearance as 
a witness in the proceeding, by submitting to the court, or other 

;agency, or person designated in the subpoena, at the time and place 
required by the subpoena .or court order, a copy of that record, 
accompanied by an affidavit certifying that the copy is a true copy 
of the original record on file in the school or school office. The 
copy of the record' shall be in the form of a photostat, microfilm, 
microcard, or miniature photograph or other photographic copy or 
reproduction, or an enlargement thereof. 
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SEC. 4. Section 76244 of the Education Code is amended to read: 
7 62 4 4. Information concerning a student shall be furnished in 

· compliance with a court order or a lawfully issued subpoena. The 
~community college district shall make a reasonable effort to notify 
W the student in advance of compliance with a lawfully issued subpoena 

·and, in the case of compliance with a court order, if lawfully 
possible within the requirements of the order. 

SEC. 5 .. Section 76245 of the Education Code is amended to read: 
76245. The service of a lawfully issued subpoena or a court order 

upon a community college employee solely for the purpose of causing 
the employee to produce a school record pertaining to any student· may 
be complied with by that employee, in lieu ot' the personal 
appearance as a witness in the proceeding, by submitting to the 
court, or other agency or person designated in the subpoena, at the 
time and place required by the subpoena or court order, a copy of 
that record, accompanied by an affidavit certifying that the copy is 
a true copy of the original record on file in the community college 
or community college office. The copy of the record shall be in the 
form of a photostat, microfilm, rnicrocard, or miniature photograph or 
other photographic copy ~r reproduction, or an enlargement thereof. 

SEC. 6. If both this bili and SB 1821 are enacted and become 
operative on or before January 1, 1997, ~ach bill amends Section 
1985.3 of the Code of Civil Procedure., and this bill is enact:ed after 
SB 1821, Section 1 of this bill, shall not become operative, and 
Section 1 of SB 1821, shall become operative. 
·.SEC. 7. Notwithstanding Se.ction 17510 of the Government Code, if 
the Commission on State Mandates.determines that this act contains 
costs mandated by the state, reimbursement to local agencies and 

fl 
school districts for those costs shall be made pursuant to Part 7 
(commencing with Section 17500) of Division 4 of Title 2 of the 
Government Code. If the statewide cost of the claim for 
reimbursement does not exceed one million dollars ($1,000,000), 

.reimbursement shall be made from the State Mandates Claims Fund. 
N6twithstanding Section 17580 of the· Government Code, unless 

otherwise specified, the provisions of this act shall become 
operative on the same date that the act takes effect pursuant to the 
California Constitution. 
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BILL NUMBER: SB 933 CHAPTERED 08/19/98 

CHAPTER 31.l 
FILED WITH SECRETARY OF STATE AUGUST 19, 
APPROVED BY GOVERNOR· AUGUST 18, 1998 
PJl.SSED THE SENATE AUGUST 12, 1998 
PASSED THE ASSEMBLY AUGUST 11, 1998 
Jl.MENDED IN ASSEMBLY Jl.UGUST 10 I 1998 
AMENDED IN ASSEMBLY JULY 16, 1998 
P.MENDED IN ASSEMBLY JUNE 29, 1998 
AMENDED IN Jl.SSEMBLY JUNE 10, 1998 
AMENDED IN SENATE JUNE 3, 1997 
AMENDED IN SEN.!l.TE MAY 5, 1997 
AMENDED IN SENATE APRIL 7, 1997 

INTRODUCED BY Senator Thompson 
(Principal coauthor: Assembly Member Aroner) 
(Coauthors: Assembly Merr~ers Margett and Ortiz) 

FEBRUARY 27, 1997 

1998 

An act to amend.Sections 56140, 56200, 56205, and 56366 of, to add 
Sections 49069.'5 and 56366.8 to, and to add Chapter 5.5 (commencing 
with Section 48850) to Part 27 of, the Education Code, to add 
Sections 7911, 7911.1, and 7912 to the Family Code, to amend Sections 
1522, 1522.03, 1522.04, 1522.1, 1522.4, 1534, 1538, 1538.5, 1548, 
1550, 1558 I 1558 .1,. 1563, 1568. 082 1 1568. 09 1 . 1568. 092 1 1568. 093, 
1569.17, 1569.172, 1569.50, 1569.58, 1569.59, 1569.617, 1596.603, 
1596,871, 1596.8713, 1596.877, 1596.885, 1596.8897, and 1596.8898 of, 
to add Sections 1520.1, 1520.11, 1522.02, 1522.41, 1522.42, 1522.43, 
1534.5, 1568;042, 1569.1515, and 1596.952 to, the Health and Safety 
:ode, to amend Section 11174.3 of the Penal Code, and to amend 
3ections 366, 727.1, 827, 10609.3, 11402, 11461, 11462, 11463 1 11465, 
16501.1, and 18358.30· of, to add Sections 361.21, 5867.5, 11466.21, 
16501.2, and 16516.5 to, to add Chapter 2.5 (commencing with Section 
16160) to Part 4 of, and to add Chapter 12.86 (commencing with 
3ection 18987.6) to Part .6 of, Division 9 of, and to repeal Sections 
11404.5 and 11~67 of, the Welfare and Institutions Code, relating to 
1uman services, making an appropriation therefor, and declaring the 
irgency thereof, to take effect immediately. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 933, M. Thompson. Foster care. 
Existing law provides that each person between the ages of 6·and 

.8 years, not otherwise exempted, is subject to compulsory full-time 
'ducation and shall attend the public full-time day school or 
:ontinuation school for the full time designated as the length of the 
;choolday by the governing board of the school district in which the 
:esidency of either the parent or legal guardian is located. 
:xisting law provides that a pupil shall be deemed to have complied 
1ith the residency requirements for school attendance in a school 
\istrict if the pupil is placed within the boundaries of that school 
~strict in a regulariy established licensed children's institution, 
1r a lice·nsed foster home, or a family home pursuant to a legal 
:ommitment or placement. 

This bill would impose a state-mandated local program by requiring 
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:HE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

SECTION l. Chap>;:er 5. 5 (commencing with Section 48850) is added to 
?art 27 of the Education Code, to read; 

CHAPTER S.S. EDUCATIONAL PLACEMENT OF PUPILS RESIDING IN 
~ICENSED CHILDREN'S INSTITUTIONS 

48850. (a) Every county office of education shall make avail~ble 
:o agencies that place children in licensed children's institutions 
.nformation on educational options for children residing in licensed 
:hildren's institutions within the jurisdiction of the county office 
lf education for use by the placing agencies in assisting.parents and 
~oster child~en to choose educational placements. 

(bl For purposes of individuals with exceptional needs residing in 
.icensed children's institutions, making a copy of the annual 
iervice plan, prepared pursuant to subdivision (g) of Section 56205, 
ivailable to those special education local plan areas that have­
:evised ~heir local plans pursuant to Section 56836.03 shall meet the 
:equi'rements of subdivision (a') . . 

48852. Every agency that places a child in a licensed children's 
.nstitution shall notify the local educational agency at the time a 
>upil is placed in a licensed children's institution. As part of 
:hat notification, thi placing agency shall provide any available 
.nformation on_immediate past educational placements to facilitate 
>rompt transfer of records and appropriate educational placement. 
lathing in this section shall be construed to prohibit prompt 
!ducational placement prior to notification. 

4 B 8 54. A licensed children's ins ti tut ion 'or nonpublic, 
ionsectarian school, or agency may not require as a condition of 
ilacement that educational authority for a child, as defined in 
lection 48859 be designated to that institution, sch6ol, or agency. 

48856. A local educational agency shall invite at least one 
1oneducational agency representative ~hat has placement 
:esponsibili ty for a pupil residing in a licensed children's 
.nstitution to collaborate with the local educational .agency in the 
ionitoring of a placement in a nonpublic, nonsectarian school. or 
•gency. 

4 BB 5 9. For purposes of this chapter, "-educational authority" 
ieans an entity designated to represent the interests of a child for 
•ducational and related services~ · 

SEC. 2.. Section 49069.5 is added to the E~~cation Code, to read: 
4 90 69. 5. (a I The Legislature finds and declares that the mobility 

>f pupils in foster care often disrupts their educational 
'xperience. The Legislature also finds that efficient transfer of 
iupil records is a critical factor in the switt placement of foster 
:hildren in educational settings. 

(bl Upon the request of a county social service or probation 
!apartment, a regional center for the developmentally disabled, or 

·1ther placing agency, a local education agency with which a pupil in 
'oster care has most recently been enrolled that has been informed of 
:he next educational placement of the pupil shall cooperate with the 
:ounty social service or probation department to ensure that the 
>upil's education record is transferred to the receiving local 
'ducation. agency in a timely manner. 

(cl Whenever a local e.ducational agency with which a pupil in 
:aster care has most recently been enrolled is informed of the next 
'ducational placement of the pupil, that local educational agency 
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shall cooperate with the county social service or probat~on 
department to ensure that educational background information for that 
pupil's health and educational record, as described in Section 16010 
of the Welfare and Institutions Code, is transferred to the 
receiv{ng local educational agency in a timely manner. 

Id) Information provided pursuant to subdivision (c) of this 
section shall include, ~ut not be limited to the following: 

(1) The location of the pupil's records. 
(2) The last school and teacher of the pupil. 
(3) The pupil's current grade level. 
(4) Any information deemed necessary to enable enrollment at the 

receiving school, to the extent allowable under state and federai 
law. 

(e) Notice shall be made within five working days and information 
transferred within five additional working days of receipt of 
information regarding the new educational placement of the pupil in 
foster care. 

SEC. 3. Section 56140 of the Education Code is amended to read: 
56140. County offices shall do all of the following: 
(a) Initiate and submit to the superintendent a countywide plan 

for special education which demonstrates the coordination of all 
local pl-ans submitted pursuant to Section 56200 and which ensures 
that all individuals· with exceptional needs residing within the 
county, including those enrolled in alternative education programs, 
including, but not 1imited to, alternative schools, charter schools, 
opportunity schools and classes, community day schools operated by 
school districts, community schools operated by county offices of 
education, and juvenile court schools, will have access to 

. appropriate special education programs" and related services. 
However, a county office shall not be required to submit a countywide 
plan ~hen all the districts within the county elect to submit a 
single local plan. 

(b) Within 45 days, approve or disapprove any proposed local plan 
submitted by a district or group of districts within the.county or 
counties. Approval shall be based on the capacity of the district or 
districts to ensure that special education programs and services are 
provided to all individuals with exceptional needs. · · 

(1) If approved, the county office shall submit the plan with 
comments and recommendations to the superintendent. 

(2) If disapproved, the county office shall return the plan with 
comments and recommendations to the district. This district may 
immediately appeal to the superinten.dent to overrule the county 
office's disapproval. The superintendent shall make a decision on an 
appeal within 30 days of receipt of the appeal. 

(3) A local plan may not be implemented without approval of the 
plan by the county office or a decision by the superintendent to 
overrule the disapproval of the county office. 

(c) Participate in the state onsite review of the district's 
implementation of an approved local plan. 

(d) Join with districts in the county which elect to submit a plan 
or plans pursuant to subdivision le) of Section 56195.l. Any plan 
may include more than one county, and districts .located in more than 
one county. ·Nothing in this subdivision shall be construed to limit 
the authority of a county office to enter into other agreements with 
these 'districts and other districts to orovide'services relating to 
the education of individuals with e;:ceptional 'needs. 

(e) For each special education local plan area located within the 
jurisdiction of the county office of education that has submitted a 
revised local plan pursuant to Section 56836.03, the county office 
shall comply with Section 48850, as it relates to individuals with 
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determined by the Health and Welfare Agency that such a new licensing 
category or categories is immediately necessary to meet the 
standards expressed ih this section, the Health and Welfare Agency 
shall develop and submit proposals to the Legislature in order to 
take this action. 

(d) The Health and Welfare Agency shall develop a proposal, 
including a work plan and timeframes to complete this process, and 
submit it to the Legislature by April 1, 1999. 

(el Any proposal or recommendation submitted pursuant to this 
section shall not become effective·unless enacted pursuant to 
statute. 

SEC. 76. No reimbursement is required by this act pursuant to 
Section 6 of Article XIIIB of the California Constitution for certain 
costs that may be incurred by a local agency or school district 
because in that regard chis act creates a new crime or infraction, 
eliminates a crime or infraction, or changes the penalty for a crime 
or infraction, within the meaning of Section 17556 of the Government 
Code, or changes the definition of a crime within the meaning of 
Section 6 of Article XIIIB of the California Constitution. 

However, notwithstanding Section 17610 of the Government Code, if 
the Commission on State. Mandates determines that this act contains 
other costs mandated by the stat.e," reimbursement to local agencies 
and school districts for those costs shall be made pursuant to Part 7 
(conunencing l'Jith Section 17500) of Division 4 of Title 2 of the 

Government Code. If the statewide cost of the claim for 
reimbursement does not exceed one million dollars ($1, 000, 000), 
reimbursement shall be made from the State Mandates Claims Fund. 

Notwithstanding Sect ion l 7 580 of the Government Code, unle.ss 
otherwise specified, the provisions of this act shall become 
operative on the same date that the act takes effect pursuant to the 
California Constitution. 

SEC. 77. This act is an urgency statute necessary for the 
immediate preservation of the .public peace, health, or safety within 
the meaning of Article IV of the c~nstitution and shall go into 
immediate effect. The facts constituting the necessity are: 

In order to make changes in provisions of law relating to children 
placed in foster care, as well as in provisions relating to 
facilities licensed by·the State Department of Social Services, at 
the earliest possible time, it is necessary that this act go into 
irrunediate effect. 
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BILL NUMBER: SB 1468 CHAPTERED 09/25/98 

CHAPTER 846 
FILED WITH SECRETARY OF STJl.TE SEPTEMBER 25, 1998 
APPROVED BY GOVERNOR SEPTEMBER 24, 1998 
PASSED· THE SENATE AUGUST 30, 1998 

'PASSED THE ASSEMBLY AUGUST 28, 1998 
AMENDED IN ASSEMBLY · AUGUST· 26, 1998 
AMENDED IN ASSEMBLY AUGUST 21! 1998 
AMENDED IN ASSEMBLY .JULY 19, 1998 . 
AMENDED IN ASSEMBLY JUNE 25, 1998 
ll.MENDED IN SENATE MAY 7' 1998 
Jl.MENDED IN SENATE MARCH 18, 1998 

INTRODUCED BY Senator Rosenthal 

FEBRUARY 2 1 1998 

An act to amend Sections 2550. 3, 35120, 42238, 42238. 5, 42238 .·7, 
42238. 8, 42238. 9, 42243. I, 42280, 42281, 42282 1 4228\ 4228·4, 42285 1 

46010, 48205, 48664, 48980, 49067, 52335.2, 56836.0B, 56836.10, 
'56836.11, 56836.12, 56836.15, and.56836.24 of, and to add Secti~n 

42289.5 to, the Education Code, and to amend Section 8880.5 of ,the 
Government Code, relating to school revenue limits, and declaring the· 
urgency thereof, ta take effect immediately. 

LEGISLATIVE COUNSEL'S DIGEST. 

SB 1468, Rosenthal. School revenue limits: reporting: average 
daily attendance. 

(1) Under existing law, each county superintendent of schools is 
required, as a condition of apportionment, to report certain 
information regarding excused absences to the Superintendent of 
Public Instruction by September 1, 1997. 

This bill would extend the deadline for each county superintendent 
of schools to report .this information to May l, 1998, and September 
l, 1998. 

(2) Existing law authorizes each member of a governing board of a 
school district who actually attends all meetings to receive 

. prescribed compensation,' determined on the basis of the average daily 
.attendance of the school district for the prior school year, for his 
or her services. 

This bill would provide that the determination of the average 
daily attendance for purposes of this provision shall be increased by 
a school district's percenta'ge of excused· absences for the 199 6- 97 
fiscal year. 

(3) Existing law, which will become operative on July 1, 1998, 
changes the funding basis for school districts and county.offices of 
education from actual attendance plus excused absences to actual 
attendance, without altering the funding amount received by school 
districts and county offices of education. Existing law bases this 
adjustment in funding on attendance levels· and revenue limits in the. 
1996-97 fiscal year. 

This bill would revise the p~ovisions that establish the 1996-97 
fiscal year as· a base year, establish formulas whereby funding 
amounts received by school districts and county offices of education 
would be reduced to factors, and provide for the calculation of 
funding based on the formulas. 

fi\e://C:\Documents%20and%20Settings\Guest\Des~l~\Sarab\846.htm 



VV r\:llJ LJUCLLIIJ\JUL L..._...,~Lll0" v 1;u 

description of all options, a description of the procedure for· 
application for alternative attendance areas or programs, an 
application form from the district for requesting a change of 
~ttendance, and a description of the appeals process available, if 

•

y, for a parent or guardian denied a change of attendance. The· 
tification shall also include an explanation of the current· 

statutory attendance options including, but not limited to, those 
available under Section 35160.5, Chapter 5 (conunencing with Section 

.. ~,6.600) of Part 26, subdivision (f) of Section 48204, and .P.rticle 1.5 
(corrunencing with Section 48209) of Chapter 2 of Part 27. The State 
Department of Education shall produce this portion of the 
notification and shall distribute it to all sehool districts. 

(j) It is the intent of the Legislature that the governing board 
of each school district annually review the enrollment options 
available to the pupils within their districts and that the school 
districts strive to make available enrollment options that meet the 
diverse needs, potential, and interests of California's pupils. 

(k) The notification shall advise the parent or guardian that no 
pupil may have his or her grade reduced or lose academic credit for 
any absence or absences excused pursuant to Sectioh 48205 when missed 
assignments and tests that can reasonably be provided are 
satisfactorily completed within a reasonable period of time, and 
shall include the full text of Section 48205. 

SEC. 20. Section 49067 of the Education.Code is amended to read: 
49067. (a) The governing board of each school district shall 

prescribe regtilations requiring the evaluation of each pupil's 
achievement for each marking period and requiring a conference with, 
or a written report to, the parent of each pupil whenever it becomes 
evident to the teache~ that the pupil is in danger of failing a 
course. The refusal of the parent to attend the conference, or to 

.arspond to the written report, shall not preclude failing the. pupil 
~ the end of the grading period. 

(b) The governing board of any school district may adopt 
regulations authorizing a teacher to assign a failing grade to any 
pupil whose absences from the teacher's class that are not excused 
pursuant to Section 48205 equal or exceed a maximum n~'!lber which 
shall be specified by the board. Regulations adopted pursuant to 
this subdivision shall include, but not be limited to, the following: 

(1) A reasonable opportunity for the pupil or the pupil's parent 
or guardian to explain the absences. 

(2) A method for identification in the pupil's record of the 
failing grades assigned to the pupil on the basis of excessive 
unexcused absences. 

(c) Notwithstanding the provisions of subdivision (a) of Section 
49061, the provisions of this sectioh shall apply to the parent or 
guardian of any pupil without regard to the age of the pupil. 

SEC. 21. Section 52335.2 of thi Education Code is amended to read: 

52335.2. The Superintendent of Public Instruction shall calculate 
a revenue limit for each ROC/P in the following manner: 

(a) Calculate a base revenue limit per unit of average attendance for 
the current fiscal year as follows: 

(ll Divide the revenue 'limit for the prior year computed pursuant 
to this section by the annual units of average daily attendance 
funded in the prior year pursuant to subdivisions (c) and (d) . 
~ (2) Increase the amount computed in paragraph (1) by the 
~ercentage inflation adjustment specified in the Budget Act for the 

current fiscal 'year multiplied by the statewide average ROC/P revenue 
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costs mandated by the state, reimbursement to local agencies and 
school districts for those costs shall be.made. pursuant to Part 7 
(commencing with Section 1_7 500) of Di vision 4 of Title 2 of t:he 
Government Code.. If .the- statewide cost of the claim for 
reimbursement does not exceed one million dollars ($1 1 000, ODO), 
reimbursement shall be made from the State Mandates Claims Fund. 

Notwithstanding Section 17580 of the Government Code, unless 
otherwise specified, the provisions of this act shall become 
operative on the same date that the act takes effect pursuant to the 
California Constitution. 

SSC. 30: 4. Section· 22. 5 of this bill incorporates amendments to 
Section 56836.08 of the Education Code proposed by both this bill and 
Senate Bill 1564. It shall only becpme operative if (1) b6th bills 
are enacted and become effective on or before 'January 1, 1999, (2) 
each bill amends Section 56836.08 of the ·Education Code, and (3) this 
bill is enacted after Senate Bill 1564, in which _case Section 
56836.08 of the Education -Code, as amended by Senate Bill 1564, shall 
remain operative only until the operative date of this bill, at 
which time Section 22.5 of this bill shall become operative, and 
Section 22 of this bill shall not become operative. 

SEC. 30. 6. Section 26. 5 of this bill i'ncorporates amendments to 
Se~t:ion 56836.15 of the Education Code proposed by bot~ this bill and 
Senate Bill 1564. It shall only become operative if .(1) both bills 
are enacted and become effective on or before Januar·y 1, 1999, (2) 
each bill amends Section 56836.15 of the Education Code, and (3) this 
bill is enacted after Senate Bill 1564, in which case Section 
56836.15 of the Education Code, as amended by Senate Bill 1564, shall 
remain operative only until the operative dat~ of this bill, at 
;.1hich time· Section 26. 5 of this bill shall become operative, and 
Section 26 of this bill shall not become operative. 

SEC. 31. This act is an ~rgency statute necessary for the 
il1'U1lediate preservation of the public peace, health, or safety within 
the meaning of Article IV of th-e Con'stitution and shall go int_o 
immediate effect. The facts constituting the necessity are: 

In order to compile and review school attendance information in a 
timely manner and to make important statutory changes relating to 
school finance for the 1998-99 fiscal year, it is necessary that this 
act go into effect inunediately. 
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Ch. 67 STATUTES OF 2000 

EDUCATION-PUPIL RECORDS-AUTHORIZE FOSTER 
FAMILY AGENCIBS TO ACCESS RECORDS· 

CHAPTER•67 ,. 

A.B. No. 2453 

AN AC'l' to add Section 49069.3 to the Education Cude, relating to pupH records. 

[Filed with Secretary of State July 3, 2000:) 

LEGISLATIVE COUNSEL'S DIGEST 

AB 2453, Runner. .Pupil records. . 
Existing law finds and declares that the mobility of pupils in foster care often disrupts their 

educational experience. Existing law authorizes parents of currently enrolled or former 
pupils access to any and all pupil records related to their children which are maintained by 
school districts or private schools. 

· This bill would authorize foster family agencies with jurisdiction over currently enrolled ·or 
former· pupils to access records of grades and transcripts; and individualized-.education plans 
maintained by school districts or private schools of those pupils. 

The people of the State of California do enact as follows: 

SECTION 1. Section 49069.3 is added to the Education. Code, to read: 
49069,3. Foster family agencies with ·jurisdiction over currently .enrolled or former pupils 

may access records of grades and transcripts, and any individualized education p1ans (IEP) 
that may have been developed pursuant to: Chapter 4 (commencing v.~th Section 56300) of 
Part 30 maintained.by s.chool districts or p1~vate schools of those pupils. 

1072 Atldlllons or changes Indicated tiy underline; deletions tiy asterisks • • " 
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EXH\BlT 3 
COPIES OF CODE SECTlONS C\TED 
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EDUCATION CODE 

§ 49062. Records; establishment, maintenance, and destruction 

School districts shall establish, maintain, and destroy pupil records accord­
ing to regulations adopted by the State Board of Education. Pupil records 
shall include a pupil's health record. Such regulations shall establish state 
policy as to what items of information shall be placed into pupil records· and 
what information is appropriate to be compiled by individual. school officers 
or employees under the exception to pupil records provided· in subdivision (b) 
of· Section 49061. No pupil records shall be destroyed except pursuant to 
such regulations or as provided in subdivisions (b) and (c) of. Section 49070. 
(Stats.1976, c. 1010, § 2, operative April 30, 1977. Amended by Stats.1980, c. 1347, p. 
4764, § 1.) 
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EDUCATION CODE 

§ 49065. Reasonable charge for transcripts; exceptions 

Any school district may make a reasonable charge in an amount not to 
exceed the actual cost of furnishing copies of any· pupil record; provided, 
however, that no charge shall be made for furnishing (1) up to two transcripts 
of former pupils' records or (2) up to two verifications of various records of 
former pupils. No charge may be made_ to search for or to retrieve any pupil 

·'record. 
(Stats.1976, c. 1010, § 2, operative April 30, 1977. Amended by Stats.1977, c. 36, 
§ 212, eff. April 29, 1977, operative April 30, 1977.). 

'. 
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EDUCATION CODE 

§ 49067. Reg-ulntiaris reg-arding pupil's achievement 

(n) The governing board of each echobl district shn.ll ·prescribe regulntione requiring t'ne evaluation of 
each pupil's achievement for each marking period and requiring a conference with, or n written report to, 

. the parent of each pupil whenever it became• evident to the teacher mat the pupil iB in danger af failing n 
course. The refusal of the parent ta attend the conference, or ta respond ta ilia writt-...n r~port, shall not 
preclude failing the pupil at the end of the grading pm~od. 

(b) The governing board of any school district may adopt regulations ~uthorizing a'teacher ~o nssigll a . 
failing grade to BilY pupil whose • • • .abaencea from the teacher's class that are not excused pursuant to 
Bec~on 48205 equal or exceed a mnximum number which shall be specified by tile board. Regulations 
adopted pursunnt to this subdivision shall include, but not be limited to, the following: 

(1) A reasonable opportunity for the pupil or the pupil's parent or guardian ta explain the absences. 

(2) A method for identific:ntion in the pupil's record of the failing grades assigned to the pupil on the 
~n.sis af exceasive unexcuaed abseni:::es. · 

·· (c) Notwithstanding the prm'isions of subdivision (u) of Secti~n 49061, the provisions of thiB section 
shall uppiy to the parent or lf~f!l"dia.n of any pupil without regard to the age of the pupil 

(Amended by Btat.s.1998, c. 846 (B.B.1468), § 20, eff. Sept. 25, 1998.) 
Additions or changes indicated ·by .underline; deletions by· as!erislts * •• 
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EDUCATION CODE 

. . 

. § 49068. TrllllSfer of permanent enrollment nnd scholarship record 

'Whenever a pupil transfers from one school district to another or to a 
private school, or transfers from a private school to a school district within 
the state, the pupil's permanent record or a copy thereof shall be transferred 
by the former district or private school upon a request from the district or 
private school where the pupil intends to enroll. Any school district request." 
ing such a transfer of a record shall notify the parent of his right to receive a · 
copy of the record and a right to a hearing to challenge the content of the 
record. Tht: Statt: Board of Education is hereby authorized to adopt rulE!s and 
regulations concerning the transfer of records. 

(Stats.1976, c. 1010, § 2, operative April 30, 1977. Amended by Stats.1977, c:.. 36, 
§ 213, eff. April 29, 1977, operative April 30, 1977.) 
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§ 49069.3 EDUCATION CODE 

R 49069.3. Foster family agencies; 'ncceBB to enrolled or former pupil records 

Foster family ageDci~s with jurisdiction over currently-~nrolled or former pupils_may cccess i:ecords of 
grades und transcript.s, and a.ny individualized education plnnB (IEP) thnt :nay have been ?~v~lopsd 
oursum1t to Chanter 4 (commencing with Section 56300) of Pnrt 30 m;untmnsd by school diamcts or 
private schools of those pupils, 

(Added by Stnts.2000, c. 67 (A.B.2453), § L) 

§ 49069.,5. Pupile in foster enrc; transfer of recorde 

(a) The Legislature finds .and decim"eB that the mobility of pupils in foster care often disrupts tbeir 
educational experience. The Le!Pslnture also finds that· efficient transfer of pupil records iB a .criticol 
factor in tbe swift placement of foster children in educationnl eettingB. 

(b) Upon the reguest of a county socinl service or probation department, a regional center for the 
davelopmentally diaabied, or other placing.agency, ii locnl education agency with which a pupil in foster 
care hBB moat recently been enrolled .that ha's been informed nf the next educational placement of the 
pupil shall cooperate with the county social een'ice or probation department to ensure tbat tbe pupil'• 
education record is transferred to the receiving locnl education agency in a timely manner. 

(c) .Whenever a local educational agent:)• with which n pupil in foster cure bas moat recently been 
enrolled is informed ·of the next educational. placement of the pupil, .that local educational agency shall 
cooperate with the county social eervice or probation department to ensure that educationol background 
information for that pupil's health and educational record, na described in Section 16010 of the Welfare 
and Inatitutione Code, iB traruferred to the receiving local educat:ionnl agency in a timely manner. 

(d) information providad pursuant to subdivision (c) of this section shnll include, but not be limited to 
the foUowing: · 

(1) The location of the pupil's records. 

(2) The last school and teacher of the pupiL. 

(3) The pupil' a current grade level. 

(4) lmy information deemed necessary to enable enrollment at the receiving school, to the· extent 
allowable under state nnd federal law. 

(e) Notice shall be made witbin five working days nnd information trnn&ferred within five additional 
working daye of receipt of infonnntion re1>arding the new educationiil placement of the pupil in foster 
care. · 

(Added by Stats.1998, c. 311 (S.B.933), § Z, eff. Aug. 19, 1998,) 
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.EDUCATION CODE" 

§ 4.9076.5. Pence officer record access; pupil kidnnpping; offense; criminal or civil liability 

(a) Notwithstanding Section 49076, each s'chool district shall release any information it has specific to a 
particular pupil's identity and loCD.bon that· relates to the transfer of that pupil's records to another school 
district within this state or Riiy other state or to a private school .in thiE at.ate to a designated peace 
officer, upon his or her request, when a proper police purpoBe e.xiBts for the use of that information. 

. - -
(b) In order t.o protect .the privacy interests of the pupil, a request to a school •district far pupil record 

info:rnation pursuant to this section shaD meet the following requirements' 

(1) For the purposes of this section "proper police purpose" means that probable cause eicists that the 
pupil has been lddnapped and that his or her abductor may have enrolled the pu!Jil in a school and that 
the agency hM begun an active investigation. 

(2) Only designated peace officers and federnl crirninnl investigators· and federnl law enforcement 
officers, as defined in Section 830.1 of the Penn! Code, whose names· have been submltted to the school 
district in writing by .a law enforcement agency, may request and receive the information specified in 
subdivision (n). Each law enforcement agency ehaD ensure that each echaol district has at all times. a 
current liEt of the names of designat<=d peace officers autborized to request pupil record information. 

(3) This section does not authorize designated peace officers t.o obtain any !JUpi! record information 
other than that authorized by this section. 

(4) The law enforcement agency requesting the information shall ensure that' nt no time shall any 
information obtained pursuant to this section be disclosed or used for ru;iy purpose other than to assist in 
the investigation of BUBpected criminal conduct of kidnapping. A violation of this paragraph shall· be 
puniEhable as a misdemeanor. 

(5) The designated peace officer requesting information nuthoriz.ed for release by this section ahall 
make a record on a form created and .maintained by the law enforcement agency which shall include the 
name of the pupil· about whom the inquiry was made, the consent of a parent hsVing legnl custody of the 
pupil or a legnl guardian, the nrune of the officer mnldng the inquiry, the ilate oi the inquiry, the name of 
the school clistrict, the school district employee to whom the request was made, and the information that 
wa.s requested. 

(6) Whenever the designated peace officer requesifug information authm-ized fo~ release by this section 
doee so in person, by telephone, or by some menns other than in writing, the officer shall provide the 
school district with a letter confirming the request for pupil record -information prior to any release of 
information. 

(7) No school district, or official or. employee thereof, shall be subject to c:-inrinal or civil liability for 
the reles.se of pupil record information in good faith as authorized by this section. 

(Added by Stats.1993, c. 561 (J>._B.1539), § 1, operative July 1, 1994.) 
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EDUCATION CODE 

49077. Disclosure of Etudent· information; compliance with court order or· lawfully issued 
subpoena; notificn.tion of pupil n.nd J:,'llardinri 

lnf~rmotion concerning n student shaU be furnished in compliance with n court order or a lawfully 
issued subooena. The school district shnll make a reasonable effort to notify the parent or legal guardi:u1 
nod the. pupil in advance of " • '' compliance with n lawfullv issued subooena and, in the case of 
comolinnce with n court order, if lawfully possible wit\Lill the ·requirements of the • '' ' .order. 

(Amended by Stats.1996, c. 879 (A.B.1721), § 2.) 
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EDUCATION CODE 

§ 49078. Service of subpoena upon a. public s~hoo\ employee; copy of record in lieu of personal 
nppm1rnnce 

The service of a lawfullv issued subpoena or a court order upon n public school employee solely for the 
purpose of causing him or her to produce a school record pertaining to any pupil may be complied with by 
that employee, in lieu of the personal appearance ns a witness in the proceeding, by submitting to the 
court, or other agency •. •· '', or person designated in the subpoena, at the time and place required by the 
subpoena or court order, a copy of that record, accompanied by nn affidavit cert!fyini that the copy is a 
true copy of the original record on fuein the school or school office. The copy of the record shall be in 

· the form of a photostat, microfilm, microcard, or miniature photograph or other photographic copy or 
reproduction, or nn enlargemi?nt thereof. 
(.Arnemled by Stats.1996, c. B79 (A.B.1721), § 3.) 
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EDUCATION CODE 

§ 76220; Regulations; establishment, maintenance, and destruction 

Community college districts shall establish, maintain, and destroy student 
-records according to regulations adopted by the Board of Governors of the 

· California Community Colleges. Such regulations shall establish state policy 
as to what items of information shall be placed into srudent records and what 
information is appropriate to· be compiled by individual community college 
officers or employees under the exception to student records provided in 

.•·subdivisions (a) and (b) of Section 76210. No student r'ecords shall be 

. ·destroyed except pursuant to such regulations or as provided in subdivisions 
(bl and (c) of Section 76232. 
(Stats.1976, c. 1010, § 2, ope.-ative April 30, 1977.) 
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EDUCATION CODE 

§ 76223. Reasonable charge for transcripts; exceptions 

Any community college may make a reasonable charge in an amount not to 
exceed the actual cost of furnishing ·copies of any student record; provided, 
however, that nci charge shall be made for furnishing (1) up to two transcripts 
of students' records or (2) up to two ·verifications· of various records of 
students. No charge may be made to search for or to retrieve any student 
record. · 
(Stats.1976, c. 1010, § 2, operative April 30, 1977. Amended by Stats.1977, c. 36, 
§ 297, eff. April 29, 1977.) 
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EDUCATION CODE 

·9 76225. Transfer of records; notice of rights; regulations · 

Whenever a etudsnt transfers from ans community college or public or private institution· of 
postsecondary 'education to another within the state, appropriite records or a copy thereof shall be 
transferred by the farmer community college, ·or college or university • • • upon a request from the 
studr;nt .. " • ~owever1 • '"' 111 the commllnitY eollege1 eolle~ or university * • • from which the 
student iB tranaferring may notify the student that the student's records will be transferred upon 
payment ·by the student of all fees and charges due the community college, college, or university • • •. 
Any community cqllege, college

1 
or university ~ "' "'" making ~ • ~ a transfer Of these records shall notify 

the stu<lent of his or her right to receive a copy of the record and his or her. right ta •. hearing to 
chnllsnge· the content of the record. 

The 1'oord of governors • • •may adopt.:iiiles ~d regulations concerning transfer.of~ records ta, 
frorn

1 
or between .colleires under its juriBdiction. 

(Amended by Ststs.1995, c. 758 (A.B.446), § 91.) 
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.EDUCATION CODE· 

§ 76234. Record of dieciplinnry action in conneetion with sexual assault or physical nbuaa; nccess 
· to victim 

'i'.'henever th.,;.e i.B included in any student record information concerning any disciplinnry action taken 
by a community college in connection with any alleged sexual asaault or physical abuse, including rape, 
forcsd sodomy, forced oral copulation, rape by a foreign ob,iec~ sexual battery, or t.lireat of aexual .a.ssaul~ 
or nny conduct that threatens the hsalth and safety of the alleged .victim, the alleged victim of that sexunl 
assault or physical abuse shall be informed within three days of the results of El!lY disciplinary action by· 
the community college Wld the reeults. of any np!lenl. The alleged victim shall keep the results of that 
di.Bciplinary nction and nppenl confidential. 
(Added by Stats.1989, c. 59a, §· 3.) 
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EDUCATION CODE 

76244. Disclosure of student information; .. compliance ·with court order or lawfully issued 
subpoena; notification-of pupil nnd guardian 

Information concerning a student shall lie furniBhed ,.in oompliance ·with n court order or a lawfully 
·issued subpoena . .,The community college.district shall make a reasonable ·effort to notify the student in 
advance of • • • compliance with a lawfully iaaued· subpoena and. in the case of comolirulce with a. court 
order, if lawfully possible within the requirements of the • •. • order. . . . 

(Amended. by Stats.1996, c. 879 (AB.1721), § 4.) · 

, 
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.EDUCATION CODE 

§ 76245, ·service of subpoena upon n community college employee: copy of record in lieu of 
personal nppcnrnncc 

The service of a lawfully issued subpoena or a court order upon a.community college e~ployee solely 
for the purpose of caueing • • • the emoloyee to produce a school record pertaining to e.ny student lllJlY 
be complied with by thnt employee, in lieu of the pcrsonal appearance "" a witness in the proceeding, by 
submitting to the r.ourt1 o.r other agency "' 11

·- ~, or neraon desiE!'nated in the eubpo0na1 at the tirne e.nd 
place required by the subpoena or court order, n copy of that record, accompanied by an affidavit 
certifying that the copy iB a true copy of the original record on· file· in the community college or 
community college office. The copy of the record shall be in the form of a photoatnt, microfilm, 
microcard, or miniature photograph or other photographic copy or reproduction, or an enlargement 
thereof.' · 
(Amended by Stats.1995, c. 758 (A.B.446), § 95; 8tats.i996, c. 879 (A.B.1721), § 5.) 
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.EDUCATION CODE· 

§ 76246. Regulations; orderly implementation of this chapter 

The Board of Governors of the California Community Colleges shall adopt 
appropriate rules and regulations to insure the orderly implementation of this 
chapter. A community college district governing board may adopt rules and 
regulations which are not inconsistent with this chapter or with those adopted 
by the board of governors in order to ensure the orderly implementation of 
this chapter. · 

· (Stats.1976, c. 1010, § 2, operative April 30, 1977.) 
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E- . csmlnfo@csm.ca.gov 

July 8, 2003 

Mr. Michael H. Fine 
Riverside Unified School District 
3380 14th Street 
Riverside, CA 92501 

Mr. Jerry R. Patton 

Mr. Keith Gmeinder 
Department of Finance 
915 L Street, 8th Floor 
Sacramento, CA 95814 

Mr. Gerald Shelton 

GRAY DAVIS, Governor 

Exhibit B 

Assistant Superintendent/Vice President 
Palomar Community College DistJ.ict 
1140 West Mission Road 

California Department of Education (E-08) 
Fiscal and Administrative Services Division 

San Marcos, CA 92069 

Mr. Keith Petersen 
SixTen & Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

Mr. Thomas J. Nussbaum 
Chancellor 
California Community Colleges 
1102 Q Street, Suite 300 
Sacramento, CA 95814-6549 

· 1430 N Street, Suite 2213 
Sacramento, CA 95814 

Mr. Michael Havey 
State Controller's Office 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

And: Interested Parties 
(see enclosed mailing list) 

Re: Notice of Complete Test Claim Filing and Schedule for Comments - Student Reco1·ds; 
02-TC-34 

On June 23, 2003, a test claim was filed on the above named program by Six Ten and Associates, 
representing Riverside Unified School District and Palomar Community College District, Co­
Claimants. Following initial review, the Commission staff found the test claim to be complete. 
The Commission is now requesting state agencies and interested parties to comment on the test 
claim as specified in the enclosed notice. · 

Please contact Nancy Patton at (916) 323-8217 if you have any questions. 

Sincerely, 

11.u)AJ 

Executive Director 

Enclosures: 
Notice of Complete Test Claim Filing and Schedule for CoIDlllents 
Copy of Test Claim (state agencies only) 
Mailing List 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALJFORNIA 

IN RE TEST CLAJM ON: 

Education Code Sections'49062, 49065, 49067, 
49068, 49069.3~'49069.5, 49076.5, 49077, 49078, 
76220, 76223, 76225, 76234, 76244, 1'6245,ani:i 
76246 as added and amended by Statutes 1975, 
Chapter-816; Statutes 1976, Chapter 1297; Statutes 
1980, Chapter 1347; Statutes 1983, Chapter 498; 
Statute 1989, Chapter 593; Statutes 1993, Chap~er 
561; Statu_tes 1995, Chapter758; Statutes 1996, 
Chapter 879; Statutes.1998, Chapter 311; Stahit'es 
1998, Chapter 846; and Stati.i.tes 2000, Chapter 67 

Filed on Jti11e 23, 2003 

By the Riverside Unified School District and the 
Palomar Community College District, 
Co-Claimants 

. ' 
TO: Riverside Unified School District 

Pa~omat Coill:iri~nifr ¢riileg!J Disfrict' 
:Department ofFm~iice · 

No. 02-TC-34 

Student Records 

NOTICE OF COMPLETE TEST CLAIM 
FfLING ANtf SCHEDULE FOR 

;·, :",1·.·. • . t . 

CO.MJY1ENTS (Gov. Code§ 17500 et 
seq."; Cal. Code Regs., Tit. 2, §§ 1183, 
subd.(g) & 1183.02) 

ca.~}f <,>rni~t>ep~rtfu~nt. of Ed UC!J.~f~n .. , 
Chancellor's Offi.c.~" ~aliforniri. (::'.omliiunity c;olleges . 
State Controller's ~ffi,7.e . 
Interested Parties 

On June 23, 2003, th~ Riyerside Unified.School.District·and the Palomar Conununity College 
District filed a test claim on the above-described statu~es and executive orders alleging a 
reimbursable state-mandated program pursuant to article~ B, section 6 of the <;::alifqrnia, 
Constitution and Government Code section 17514. The t~sf dlaifu'is complef~. the test ciaim 
will be heard and determined by the Cominission on· State.Mandates pU.rsuant to article XIII B, 
section 6, Government Code section 17500 et seq., and case law. The procedures for hearing and 
determining this claim are, prescribed in the Commission's regulations, California Code of 
Regulations; title-2·, chapter)2.5;-section 118 l;'et seq . 

. . .......... •' .. ··-;·.1 

COMMENT PERIOD 

Tiie key issu~s befo~e the Commission are: 
···.· . ·•.· . 

• · Do the provisions listed·above impose a new program or higher level of service within an 
existing program upon local entities within the meaning of section 6, article XIII B of the 
California Constitution and costs mandated by the state pursuant to section 17 514 of the 

Notice of Complete Test C\nim F\\lng· nnd Schedule For Comments, 02-TC-34, Student Record& 
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Government Code? 

• Does Government Code section 17556 preclude the Commission from finding that any of 
the test claim provisions impose costs mand~ted by the state? 

. . 

• Have funds been appropriated for this program (~.g., state budget) or are there any other 
sources of funding available? If so, what is the source? 

State Agencv Review of Test Claim - State agencies are requested to an~lyze the test claim 
meiits and to file written comments within 30 days, 01 no later than August 8, 2003. _Requests 
for extensions of time may be filed in accordance will:). sections 11_ 83,01, subdivision (c) and 
1181. l, subdivision (g) of the regulati.011s. 

Claimant Rebuttal - The ciaima11t. an4).p.t~rested· pa.Flies may file rebuttals.to state agencies' 
comments under section 118 3 ,03. of ~he. regulations. 'Fhe rebuttal is due 3 0 days froril the actuiil 
service date of written coriJments from ariy state agenCies. 

Mailin~ Lists - Under section .. 1181.2 of tlw regulat\~ris, the Comp:llssion will promulgate ·a 
mailing list ofpa1iies, interested parties, and intere~Jed person~ for each test claim. and provide 
the list to those included on the list, and to anyone who' requests a copy. Any written material 
filed with the Commission on this claim shall be simultaneously served on the other parties listed 
on the mailing list provided by the Commission. 

Consolidating Test Claims - Pursuant to Commission regulations, the executive director may.· 
consolidate part or all of any test claim with another test claim. See sections 1183;05 and 
1183.06 of the regulations. 

ADDITIONAL FILINGS ON THE SAME STATUTE OR EXECUTIVE ORDER 

Under section 1183, subdivision (i) of the regulatt9µs,, gioi:e. th_ai{ o~~ tei;t' 21aim on_ the same 
statute or executive order may be filed with the Coin:iilissi6!L Tli~ t~?.t,,Clahp must l;ie fii,ed 
w'ithin 60 days of the date the first test claim was fi.J~,c!: C:\~ill,mrnfs jhay designa,t~ a sirigle. 
claimant within 90 days from the date the first tesf Claiill was filed. If the Commission.does not 
receive notice from the claimants de~ignatfug a'ieatlciaihlbt, the exectltive director will 
designate the claimant who filed the first test claim as the lead ciaimiuit. . 
INFORMAL/PREHEARING CONFERENCE 

An informal conference or prehearing conference may be scheduled ifrequested by any party. 
See sections H 83.04 and 1187A ofthe regillatiorts. · 

HEARiNGAND STAFF ANALYSIS. 
. • - ' . '. "f' -.": ...• ': -- • 

A tentative hearing date for. the test claim will be set when the draft staff analysis of the claim is 
being prepared. At least eight weeks before a hearing if'vconducted; the draft staff analysis will 
be issued to parties; interested parties, and· interested persons·for- comment.· Comnients are due 
at least five weeks prior to the hearing or on the date set by the Executive Director, pursuant to 
section 1183.07 of the regulations. Before the hearing, a final staff analysi.s will b,e isstJed,. 

Dismissal of Test Claims - Under section 1183. 09 of tlie regulations, test.claims mi:ty be 
dismissed when postponed or placed on inactive status-by the claimant for more than one year. 
Before dismissing a test claim, the Commission will provide 60 days notice and opportunity for 
other parties to take over the claim. · 

Notice of Complete Test Clnim.-FUlng and Schedule For Comments, 02-TC-34, Srudent Records 
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. . . ·:.· · .. ·)\;;_. . . ,· ... , .. ,.: . .:.. .·· .. :·. 

Pata'rrieters and Guidelines:~ 'if the Commission determmes that a reimbursabie state mandate 
exists, the claimant is responsible for submitting proposed parameters and guidelines for 
reimbursing all eligible local entities. See section 1183.1 of the regulations. All interested'·' 
parties and affected state agencies \Vm be given an opportunity to comment on the claimant's 
proposal before consideration and adoption by the Commission. 

Statewide Cost Estimate - The Commission is required to adopt a statewide cost estimate of the 
reimbursable state-mandated program .within 12 months ofreceipt of a test claim. This deadline 
may be extended for up to six months upon the request of either t~e cl.aimant or the 
Commission. · 

:)1 

' .;: 

Notice of Complete Test Claim FUlng and Schedule For Comments, 02-TC-34, Student Records 
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EXHIBIT C 

bl l'l 
Cl "1 . 

:.~" .. . -.\ · .. 

·' )f. DEPARTMENT OF" GRAY DAVIS, GOVERNOR 
~"~i~oQ~,~ FI NAN C E·------.,-,-5-L-S-TR-E-ET_•_S_A_-_R-.. -... e:-N-,.-c -C-,.,-.-.,-56_1_4-_:3_7_0_6;..:..c..•::..w:-ww..;:;..;. o:;..o'""',::.;..c""A . ..;..;!3~Cv 

e September 15, 2003 

Ms. Paula Higashi 
· Executive Director 

Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: · 

RECEIVED 

SEP 1 5 2003 
COMMISSION ON 

STATE M~~~!ES 

This letter is to inform you that the Department of Finance (Department) has performed an initial 
review of the test claim entitled Student Records, 02-TC-34, filed by Riverside Unified School District 
and Palomar Community College District. 

The claimants assert on page 2 of the claim that, "Prior to January 1, 1975, there were nb statutes, 
code sections or regulations which required school districts to search and retrieve, furnish or·forward 
student records as hereinafter described." However, our initial review reveals that several of the 
activities for which State reimbursement is sought were required by state and/or federal law in 1974 
or prior. For.example, on Page 27 of the Test Claim, Item C regarding reimbursable activities states 
"Pursuant to Education Code Section 49065, the furnishing of (1) up to two transcripts of form er 
pupils records or (2) up to two verification of various records of former pupils. and (3) for searching 
and retrieving pupil records when transcripts or verifications are requested." Yet, Education Code, 
section 1037, as reflected on January 1, 1974 states 'The governing board of any school district 
may make a charge for furnishing transcripts of former pupils' records in excess of two copies, and 
for more than two verifications of various records of former pupils. Such a charge shall be fifty cents 
($0.50) or an amount not to exceed the cost of rendering the service. whichever is the lessor." 

The regulations governing test claim filing, Title 2, California Code of Regulations, Section 1183, 
subdivision (d)(3)(A), require the claimant to include a written narrative that includes a detailed 
description of the activities required under prior law or executive order. The Department asserts that 
claimants nave not included this information in their test claim, therefore the Department questions 
the completeness of the Test Claim. Accordingly, we request that the Commission direct the 
claimant~ to accurately provide the information required by the regulations. The Department will 
provide more detailed comments once a complete test claim is received. 

As required by the Commission's regulations, we are including a "Proof of Service" indicating that 
the parties included on the mailing list which accompanied your July 8, 2003, letter have been 
provided with copies of this letter via either United States Mail or, in the case of other State 
agencies. lnteragency Mail Service. 

If you have any questions regarding this letter, please contact Michael Wilkening, Principal Program 
Budget Analyst, at (916) 445-0328 or Keith Gmeinder, State mandates claims coordinator for the 
Department of Finance, at (916) 445-8913. 

Sincerely, 

eannie Oropeza 
rogram Budget Manager 

Attachment 
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SEP-15-2003 14=48 DEPT OF FINANCE EDU UNIT 

Attachment A 

DECLARATION OF 
DEPARTMENT OF FINANCE 
CL.AIM NO. CSM--02-TC-34 

1. I am currently employed by the State of California, Department of Finance (Finance), am 
familiar with the duties of Finance, and am authorized to make this declaration on behalf 
of Finance. 

2. We concur that the Chapter No., Statutes of, (, ) sections relevant to this claim are 
accurately quoted in the test claim submitted by claimants and, therefore, we do not 
restate them in this declaration. 

I certify under penalty of perjury th.at the facts set forth in the foregoing are true and correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
tho_se matters, I believe them to be true. 

,oM._<.,•,.·,.' 

at Sacramento, CA Michael Wilkening 
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DEPT OF FlNRNCE EDU UNIT 

PROOF OF SERVICE 

Test Claim Name: Student Records 
Test Claim Number CSM-02-TC-34 

I, the undersigned, declare as follows: 
I am employed in the County of Sacramento, State of California, I am 18 years of a~e or older 
and not a party to the within entitled cause; my business address is 915 L Street, t Floor, 
Sacramento, CA 95814. 

On September 8, 2003, I ser1Jed the attached recommendation of the Department of Finance in 
said cause, by facsimile to the Commission on State Mandates and by placing a true copy 
thereof: (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage 
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state 
agencies in the normal pickup location at 915 L Street, yth Floor, for lnteragency Mail Service, 
addressed as follows: · 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

B-29 
Legislative Analyst's Office 
Attention Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814 

E-8 
Department of Education 
Fiscal and Administrative Services Division 
Attention: Gerry Shelton 
1430 N Street, Suite 2213 
Sacramento, CA 95814 

San Diego Unified School District 
Attention: Arthur Palkowitz 
4100 Normal Street, Room 3159 
San Diego, CA 92103-2682 

Spector, Middletor:i, Young, Minney, LLP 
Attention: Paul Minney 
7 Park Center Drive 
Sacramento, CA 95825 

S~P-15-2003 1s:~9 

"'' A ii il&d 

8-8 
State Controller's Office 
Division of Accounting & Reporting 
Attention: Michael Havey 
3301 C Street, Room 500 
Sacramento, CA 95816 

8-8 
State Controller's Office 
Division of Audits 
Attention: Jim Spano 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Education Mandated Cost Network 
C/O School Services of California 
Attention: Dr. Carol Berg, PhD· 
1121 L Street, Suite 1 060 
Sacramento, CA 95814 

Centration, Inc. 
Attention: Beth Hunter . 
8316 Red Oak Street, Suite 101 
Rancho Cucamonga, CA 91730 

Mandate Resource Services 
Attention: Harmeet Barkschat 
5325 Elkhorn Blvd., Suite 307 
Sacramento, CA 95842 
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SEP-15-2003 14:49 DEPT OF FINANCE EDU UNIT 

Reynolds Consulting Group, Inc. 
Attention: Sandy Reynolds, President 
P.O. Box 987 
Sun City, CA 92586 

Sixlen & Associates 
Attention: Keith Petersen 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

Shields Consulting Group, Inc. 
Attention: Steve Shields 
1536 36111 Street 
Sacramento, CA 95816 

Palomar Community College District 
Attention: Jerry R. Patton 
1140 West Mission Road 
San Marcos, CA 92069 

Mandated Cost Systems, Inc. 
Attention: Steve Smith 
11130 Sun Center Drh1e, Suite 100 
Rancho Cordova, CA 95670 

Riverside Unified School District 
Attention: Michael H. Fine 
3380 14111 Street . 
Riverside, CA 92501 

California Community Colleges 
Attention: Thomas Nussbaum 
1102 Q Street, Suite 300 
Sacramento, CA 95614-6549 

P.04 

•' _,. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed on September B, 2003, at Sacramento, 
California. 
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. 
SixTen and Associates 
Mandate Reimbursement Services EXHIBIT D 

ArH B. PETERSEN, MPA, JD, President 
~2 Balboa Avenue, Suite 807 

Telephone: (858) 514-8605 
Fax: (858) 514-8645 

San Diego, CA 92117 E-Mail: Kbpsixten@aol.com 

October 10, 2003 

Paula Higashi, Executive Director 
Commission on State Mandates 
U.S. Bank Plaza Building 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

RECEIVED 
OCT 1 4 2003 

COMMISSION ON 
ST A Tl= l\Ji 4 1\1 n A TIC=' !'.'." 

... ,_.., 

Re: Test Claim 02-TC-34 
Riverside Unified School District 
Palomar Community College District 
Student Records 

Dear Ms. Higashi: 

· 41 I have received the comments of the Department of Finance ("DOF") dated September 
15, 2003, to which I now respond on behalf of the test claimant. 

Although none of the objections generated by DOF are included in the statutory 
exceptions set forth in Government Code Section 17556, the objections stated 
additionally fail for the following reasons: 

1. The Comments of the DOF are Incompetent and Should be Excluded 

Test claimant objects to the Comments of the DOF, in total, as being legally incompetent 
and move that they be excluded from the record. Title 2, California Code of 
Regulations, Section 1183.D2(d) requires that any: 

" ... written response, opposition, or recommendations and supporting 
documentation shall be signed at the end of the document, under penalty 
of perjury by an authorized representative of the state agency, with the 
declaration that it is true and complete to the best of the representative's 
personal knowledge or information and belief." 

The DOF comments do not comply with this essential requirement. 
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2. Statement Concerning Prior Law is Correct 

Paula Higashi 
Test Claim 02-TC-34 

Ocotober 10, 2003 

DOF cites the test claimants' statement that "Prior to January 1, 1975, there were no 
statutes, code sections or regulations which required school districts to search and 
retrieve, furnish or forward student records as hereinafter described" and then states 
that its review reveals that "several of the activities for which State reimbursement is 
sought were required by state and/or federal law in 1974 or prior". In support of its claim 
of "several activities", DOF argues that the claiming of Education Code Section 49065 is 
precluded by section 1037 of the 1959 Education Code. As will be shown, test 
claimants' statement is correct. 

Section 1037 of the 1959 Education Code provided: 

·-·· . 
"The governing board of any school district may make a charge for 
furnishing transcripts of former pupils' records in excess of two copies, and 
for more than two verifications of various records of former pupils. Such a 
charge shall be fifty cents ($0.50) or an amount not to exceed the cost of 
rendering the service, whichever is the lesser." · 

Code Section 1037 is silent about copies less than two, is permissive as to copies in 
excess of two and allows a charge for rendering the service. 1 

Chapter 816, Statutes of 1975, Section 4, added Education Code Section 10936 
(effective January 1, 1976), to provide that: 

"Any school district may make a reasonable charge in an amount not to 
exceed the actual cost of furnishing copies of any pupil record; provided, 
however, that no charge shall be made for furnishing ( 1) up to two 
transcripts of former pupils' records or (2) up to two verifications of various 
records of former pupils." 

Section 10936, for the first time, prohibits any charge for furnishing up to two transcripts 
or up to two verifications of various records of former pupils. 

Chapter 1297, Statutes of 1976, Section 4.5, amended Education Code Section 10936 
(effective January 1, 1977) to provide, for the first time, that no charge may be made to 
search for or to retrieve any pupil ·record: 

"Any school district may make a reasonable charge in an amount not to 

1 Section 1037 of the 1959 Education Code was repealed by Chapter 1010, 
Statutes of 1976, effective April 10, 1977. 
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Paula Higashi 
Test Claim 02-TC-34 

Ocotober 10, 2003 

exceed the actual cost of furnishing copies of any pupil record; provided, 
however, that no charge shall be made for furnishing (1) up to two 
transcripts of former-pupils' records or (2) up to two verifications of various 
records of former pupils. No charge m'ay be made to search for or to · · 
retrieve any pupil record." -

Therefore, test claimants' statement that, "Prior to January 1, 1975, there were no 
statutes, code sections or regulations which required school districts to search and 
retrieve, furnish or forward student records as hereinafter described" is a correct 
statement of the law. 

Therefore, test claimants' request (at page 27 of the test claim) for reimbursement for 
the. costs of "furnishing of (1) up to two transcripts of former pupils' records or (2) up to 
two verifications of various records of former pupils, and (3) for searching and retrieving 
pupil records when transcripts or verifications are requested" is a valid claim for 
.reimbursement. 

Therefore, the request of DOF that the Commission direct the claimants to provide any 
additional information should be denied and DOF should be denied an opportunity to 
offer any additional comments. 

CERTIFICATION 

I certify by my signature below, under penalty of perjury, under the laws of the State of 
California, that the statements made in this document are true and complete to the best 
of my own personal knowledge or information and belief. 

Sincerely, 

Keith B. Petersen 

C: Per Mailing List Attached 
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DECLARATION OF SERVICE 

RE: Student Records 
CLAIMANT; Riverside Unified School District and 

Palomar Community College District 

I declare: 

I am employed in the office of SixTen and Associates, which is the appointed 
representative of the above named claimant(s). I am 18 years of age or older and not a 
party to the within entitled matter. 

On the date indicated below, I served the attached: letter of October 1 o, 2003 
addressed as follows: 

Paula Higashi 
-Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Sacramento, CA 95814 
FAX: (916) 445-0278 

0 

U.S. MAIL: I am familiar with the 
business practice at SixTen and 
Associates for the collection and 
processing of correspondence for mailing 
with the United States Postal Service. In 
accordance with that practice, 
correspondence placed in the internal 
mail collection system at SixTen and 
Associates is deposited· with the United 
States Postal- Service that same day in 
the ordinary course of business. -

OTHER SERVICE: I caused such 
envelope(s) to be delivered to the office 
of the addressee(s) listed above by: 

(Describe) 

AND per mailing list attached 

a 

D 

a 

FACSIMILE TRANSMISSION: On the 
date below from facsimile machine 
number (858) 514-8645, I personally 
transmitted to _ the above-named 
person(s) to the facsimile number(s) 
shown above, pursuant to California 
Rules of Court 2003-2008. A true copy of 
the . above-described document(s) 
was(were) transmitted by facsimile 
transmission and the transmission was 
reported as complete and without error. 

A copy of the transmission report issued 
by the transmitting machine is attached to 
this proof of service. 

PERSONAL SERVICE: By causing a true 
copy of the above-described docurnent(s) 
to be hand delivered to the office(s) of­
the addressee(s). 

I declare under penalty of perjury that the foregoing is true and correct and that this 
declaration was executed on 10/10/03 , at San Diego, California. 

~'l':r,:f!)!lA/J..ed 
Diane Bramwell 
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Original List Daie: 

0 3t Updeied: 
t Prinl Date: 

Claim l\Jurnber·: 

Issue: 

6/26/2003 

08/18/2003 

02-TC-34 

Student .~ecords 

·To ALL PARTIES AND INTERESTED PARTIES: 

Mailing Information: other 

Mailing List 

each comrnissio11 mailing list is continuously updated as requests are received to include or remo\B any party or person 
011 the mailing list. /', cur-rsnl mailing lisi is providsd with cornrnissior1 corTespondence, and a copy of the current mailing 
list is avai!ab!e upon request at any time. Except as provided otherNise by commission rule, when a pariy or interested 
party fllss any written material with the commission concerning a claim, it shall simultaneously serve a copy of the written 
material on ti1e parties and inter·ested parties lo the claim identified on the mailing list pro\ided by the commission. (Cal. 
Code Regs., tit. 2, § 1181.2.) 

Mr. !<.eith B. F'eler·sen 
SixTen & Associates 

5252 Balboa Avenu9 1 Suite 807 
San Diego, CA 92117 

IVrr. f1/1ici1eel H. Fine 
Riverside Unified .3chool District 

3380 14th Street 
Riverside, CA 92501 

-Ocarol Berg 

Education lvianciated Cosl l~etwork 

·1121 L Street, Suite 1060 
Sacramento, CA 95814 

Mr. Paul Minney 
Spector, lvliddleion, Young & lviinney, LLP 

7 Park Center Drive 
Sacran1ento 1 C/\ 95825 

lvls. Harmeei Barkschai 
fv'1andate Resource .Se!iiices 

5325 Elkhorn Blvd. #307 
Sacramento, C/\ 95842 

Ms. Sandy Reynolds 
Reynolds Consulting Group, Inc. 

P.O. Box 987 
Sun City, CA 92586 

0 
Page; 1 
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Claimant Representative 

Tel; (858) 514-8605 

Fax: (858) 514-8645 

Claimant 

Tel: (909) 788-1020 

r=ax: 

Tel: (916) 44(.-7517 

Fax: (916) 446-2011 

Tel: (916) 646-1400 

Fa>:: (916) 646-~1300 

Tel: (916) 727-1350 

Fax: (916) 727-1734 

Tel: (909) 672-9964 

Fax: (909) 672-9963 



Ms. B13th Hunter 
Centratlon, Inc. 

Tel: (866) 481-2642 
·8316 Red Oak Street, S ulte 101 
Rane ho Cucamonga, CA 91730 Fax: (866) 481-5383 e 
Mr. Michael Havey 
State Controller's Of1ice (B-08) 

Tel: (916) 445-8757 
Division of Accounting & Reporting 
3301 C Street, S ulte 500 
Sacramento, CA 95816 

Fax: (916) 323-4807 

Mr. Gerald Shelton 

California Department of Education (E-08) Tel: (916) 445-0554 
Fiscal and Administrative Services Division 
1430 N Street, Suite 2213 Fax: (916) 327-8306 
Sacramento, CA 95814 

Mr. Keith Gmelnder 

Department of Finance (A· 15) Tel: (916) 445-8913 
915 L Street, Bth 'Floor 
Sacramento, CA 95814 Fax: (916) 327-0225 

Mr. Steve Smith 
Mandated Cost Systems, Inc. Tel: (916) 669-0888 
11130 Sun Center Dri\e, Suite 100 
Rancho Cordova, CA 95670 Fax: (916) 669-0889 e. 
Mr. Arthur Palkowltz 
San Diego Uni.fied School District Tel: ' (619) 725-7565 
4100 Normal Street, Room 3159 
San Diego, CA ,92103-8363 Fax: (619) 725-7569 

Mr. Steve Shields 
Shields Consulting Group, Inc. Tel: (916) 454-7310 
1536 36th Street 
Sacramen\'o, CA 95816 Fax: (916) 454-7312 

Mr. Jerry R. Patton Claimant 
Palomar Community College District Tel: 
1140 West Mis·slon road 
San Marcos, CA 92069 Fax: 

Mr. Thomas J. Nussbaum (G-01) 

California Community Colleges Tel: (916) 445-2738 
1 i02 Q Street, Suite 300 
Sacramento, CA 95814-6549 Fax: (916) 323-8245 

e 
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I ANCELLOR'S OFFICE . 
Q STREET 

RAMENTO, CA 95814-6511 
(916) 445-8752 
HTTP://WWW.CCCCO.EDU 

March 16, 2004 

Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Re: Test Claim: Student Records, 02-TC-34 

Dear Ms. Higashi: . 

RECEIVED 
MAR I 6 200~ 

COMMISSION ON 
STAT!= MAl\lnATES 

Exhibit E 

As an interested state agency, the Chancellor's Office has reviewed the above test claim in light 
of the following questions addressing key issues before the Commiss!on: 

• Do the provisions [Ed. Code, §§ 76220, 76223, 76225, 76234, 76244, 76245 and 76246) 
impose a new program or higher level of service within an existing program upon local 
entities within the meaning of section 6, article XIII B of the California Constitution and 
_costs mandated by the state pursuru1t to section 17514 of the Government Code? 

• Does Government Code section 17556 preclude the Conunission from fu1ding that any oftbe 
test claim provisions impose costs mandated by the state? 

• Have funds been appropriated for this program (e.g., state budget) or are there any other 
sources of funding available? If so, what is the source? 

.. 

Claimant challenges a number of statutes that appear in chapter 1.5 of part 4 7 of division 7 of 
title 3 of the Education Code, governing the treatment of student records by conmmnity college 
distTicts. Issues specific to each statute will be discussed below, but as a general matter it is 
i..mp01tant to note that most of these provisions were originally enacted by Senate Bill 182 (Stats. 
1975, ch. 816) which was designed to bring California law into conformity with the Federal 
Family Educational Rights and Privacy Act ("FERPA"; 20 U.S.C. § 1232g). Section 76200 
confirms this by stating: 

"It is the intent of the Legislature to resolve potential conflicts between California 
law and the provisions of Public Law 93-380 regru·ding the confidentiality of 
student records in order to ensure the continuru1ce of federal education funds to 
public co1m1mnity colleges within the state .... " 

Moreover, Senate Bill 182 contained ru1 uncodified provision, section 8 of the bill, which 
specifically declared that: 
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"There are no state-mandated local costs in this act that require reimbursement 
under Section 2231 of the Revenue and Taxation Code because this act merely 
affirms for the state that which has been declared existing law or regulation 
through action by the federal goverm11ent." 

Thus, much of this claim should be denied because the challenged provisions are generally 
necessary to implement federal law. 

Education Code section 76220 
Claimant alleges that mandated costs are imposed by Education Code section 76220, which 
provides: 

"Community college districts shall establish, maintain, and destroy student 
records according to regulations adopted by the Board of Governors of the 
California Cmmmmity Colleges. Such regulations shall establish state policy as 
to what items of information shall be placed into student records and what 
information is appropriate to be compiled by individual community college 
officers or employees under the exception to student records provided in 
subdivisions (a) and (b) of Section 76210. No student records shall be destroyed 
except pursuant to such regulations or as provided in subdivisions (b) and (c) of 
Section 76232." 

Although section 76220 requires districts to establish, maintain, and destroy student records in 
accord with regulations adopted by the Board of Governors, the Board's regulations do not 
actually require districts to either establish or destroy student records. California Code of 
Regulations, title 5, section 59023 does require that, if a district creates certain types of student 
records, it must maintain them. Also, when a district decides to destroy nonpermanent student 
records it must follow procedures set fo1th in title 5, sections 59027-59029. However, a district's 
initial decision that a record should be created or destroyed is voluntary and the California 
Supreme cowt has confirmed that a local agency may not make out a claim for mandated costs if 
the action triggering the requirement is voluntaiy. (Deparhnent of Finance v. Commission on 
State Jvfandates (Kern High School) (2003) 30 Cal.4th 727, hereinafter referred to as "Kern High 
School.") 

The requirement for permanent maintenance of student records applies only to those records 
related to emollment and scholarship. (Cal. Code Regs., tit. 5, § 59023(d)(l ).) This requirement 
dates back to the period whe11 junior colleges were governed by the State Board of Education 
which adopted former title 5, section 3016, which is substai1tially similar to present section 
59023, at least as early as Mai·ch 19, 1960. 

One of the major reasons a college is required to retain such student records is to substantiate 
claims for state apportiomnent in the event of an audit. (Cal. Code Regs., tit. 5, § 58030.) 
Section 58030 was adopted pursuai1t to fonner Education Code section 76300 which required 
records of student attendance to be kept in accord with regulations adopted by the Board of 
Governors. This requirement dates back at least to Former Education Code section 6801, which 
was added by Statutes 1951, chapter 228. 
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The rules governing the destruction of student records set fmth in title 5, sections 59027-59029 
were originally adopted by the Board of Governors in 1976 based on the authority of former 
Education Code section 72603. Section 72603 in turn derived from former Education Code 
section 1034 which was added by Statutes 1963, chapter 629. Those stah1tes authorized the State 
Board of Education, and later the Board of Governors, to adopt regulations specifying the 
maimer in which sh1dent records are to be destroyed. 

Therefore, it is clear that the requirement for colleges to maintain certain student records and the 
restrictions on methods of destroying nonpermanent records existed in law long before January 
1, 1975. 

Finally, Kern High School pointed out that even if costs are incunecl, they may be permissibly 
pavable from funds that have already been obtained from the state. (Kern High School, supra, 
30 Cal.4th 727, at 747.) Thus, the cost of maintaining student attendance records is incurred in 
order to obtain state funding that may then be used to cover these expenses. 

For the above reasons, the Claim related to education Code section 76220 should be denied. 

Education Code section 76223 
Claimant alleges that Education code section 76223 imposes mandated costs. Section 76223 
provides: · 

"Any conrnmnity college may make a reasonable charge in an amount not to 
exceed the actual cost of furnishing copies of any sh1dent record; provided, 
however, that no charge shall be made for furnishing (1) up to t\.vo transcripts of 
sh1dents' records or (2) up to two verifications of various records of students. No 
charge may be made to search for or to retrieve any student record." 

TI1e regulations adopted by the U.S. Depaiiment of Education to implement FERPA contain a 
substantially similai· provision in 34 Code of Federal Regulations section 99.11 which states: 

"§ 99.11 May an educational agency or institution charge a fee for copies of 
education records? 

(a) Unless the imposition of a fee effectively prevents a parent or eligible student 
from exercising the right to inspect and review the student's education records, an 
educational agency or institution may charge a fee for a copy of ai1 education 
record which is made for the parent or eligible sh1dent. 

(b) An educational agency or institution may not charge a fee to search for or to 
retrieve the education records of a student." 

The only difference between Education Code section 76223 and 34 Code of Federal Regulations 
section 99 .11 is that the federal requirement would involve a determination of whether a charge 
would effectively preclude a sh1dent or parent from accessing a record, whereas the state law · 
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guarantees two free transcripts or records verifications. The requirement to provide two free 
transcripts or verifications appears to date back to former Education Code section 25422.8, 
which was enacted by Statutes 1972, chapter 1037. Sinc.e th.is requirement was in place prior to 
January 1, 1975, it carmot serve as the basis for a mandate claim. 

Moreover, if there were no absolute ban on charging for the first two transcripts, the federal 
regulation would require districts to somehow individually assess whether each student could 
afford to pay a fee. Claimant would need to show that the cost of providing the two free 
transcripts exceeds the cost it would otherwise il1cttr for compliance with the federal 
requirement. · 

For these reasons, the claim related to section 76223 should be denied. 

Education Code section 76225 
Claimant alleges that Education Code section 76225 imposes mandated costs. Section 76225 
provides: 

"Whenever a student transfers from one conummity college or public or private 
institution of postsecondary education to another within the state, appropriate . 
records or a copy thereof shall be transferred by the former community college, or 
college or miiversity upon a request from the student. However, the community 
college, college, or university from which the student is transferril1g may notify 
the student that the student's records will be transferred upon payment by the 
student of all fees and charges due the community college, college, or university. 
Any conm1miity college, college, or university making a transfer of these records 
shall notify the student of his or her right to receive a copy of the record and his or 
her right to a hearing to challenge the content of the record. 

The board of governors may adopt rules and regulations concerning transfer of 
these records to, from, or between colleges m1der its jurisdiction." 

The federal regulations implementing FERPA give students a right to inspect their records (34 
C.F.R. § 99.10} and to receive a copy of such records (34 C.F.R. § 99.11). A student transfelTi.ng 
to another college or university could obtain a copy of his or her records from the college he or 
she has been attending and then give them to the new institution, but tliis is impractical since the 
receiving institution would have no assurance that the student had not tampered with the records. 
Sectimi 76225 solves this problei11 by allowing a sfudent to 1'equest that his or her records be sent 
directly to the other il1stitution. This does not impose an additional cost on districts since section 
76223 already authorizes charging a fee to "furnish" copies of student records and this office has 
heid that such a charge may include the actual cost of mailil1g il1dividual student records. 

TI1e re111ai1iing requirements of section 76225 (providing the student with a copy of the record 
and the right to a hearing to challenge its content) a.re mandated by federal law. Again, 34 Code 
of Federal Regulations section 99.11 guanmtees a student the right to a copy of his or her records 
and 34 Code of Federal Regulations section 99.21 requires a hearmg in the event the student 
wishes to challenge the content of those records. 
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e For the above reasons, the Claim related to Education Code section 76225 should be denied. 

Education Code section 76234 
Claimant alleges that Education Code section 76234 imposes mandated costs. Section 76234 
provides: 

"Whenever there is included in any student record information concerning any 
disciplinary action taken by a community college in cmmection with any alleged 
sexual assault or physical abuse, including rape, forced sodomy, forced oral 
copulation, rape by a foreign object, sexual battery, or threat of sexual assault, or 
any conduct that threatens the health and safety of the alleged victim, the alleged 
victim of that sexual assualt [spelling error in statute] or physical abuse shall be 
informed within tlu·ee days of the results of any disciplinary action by the 
community college and the results of any appeal. The alleged victim shall keep 
the results of that disciplinary action and appeal confidential." 

Section 7623.4 was enacted by Senate Bill 1546 (Stats. 1989, ch. 593). The Legislative C0tmsel's 
Digest for SB 1546 notes that 11 TI1e notification requirements imposed by this bill on community 
colleges would impose a state-mandated local program" and section 5 of the bill provided that, 

"Notwithstanding Section 17610 of the Government Code, if the Conunission on 
State Mandates detennines tl1at this act contains costs mandated by the state, 
reimbursement to local agencies and school districts for those costs shall be made 
pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of 
the Govenunent Code. If the statewide cost of the claim for reimbursement does 
not exceed one million dollars ($1,000,000), reimbursement shall be made from 
the State Mandates Claims Fund." 

Thus, it appears that the enactment of section 76234 by SB 1546 probably did impose some 
minimal mandated costs that would be reimbursable. .. 

However, that was true only for a brief period. Federal law now requires each institutio11 
receiving federal financial assistance (which includes all community college districts) to include 
a policy which ensures that "both the accuser and ilie accused shall be infom1ed of the outcome 
of any campus disciplinary proceeding brought alleging a sexual assault." (20 U .S.C. 
§ 1092(f)(8)(B)(iv)(II).) It appears that this.provision was added by Public Law 102-325 (also 
!mown as the Higher Education Amendments of 1992), which .became effective October 1, 1992. 
Thus, any claim for reimbursement pursuant to Educatioi1 Code section 76234 would only be 
valid for the period between January 1, 1990 (when SB 1546 became effective) and October 1, 
1992, when this same requirement was imposed by federal law. 

Since this claim relates to costs inctmed by the Claimant during fiscal year 2001-02, it must be 
rejected. 

e Education Code section 76244 
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Claimant alleges that Education Code section 76244 imposes mandated costs. Section 76244 
provides: 

"Information concerning a student shall be furnished in compliance with a court 
order or a lawfully issued subpoena. The community college district shall make a 
reasonable effmi to notify the student in advance of compliance with a lawfully 
issued subpoena and, in the case of compliance with a cou1i order, if lawfully 
possible within the requirements of the order." 

Of course, community college districts, like all other organizations, must comply with lawfully 
issued subpoenas and comi orders. (See generally, Code of Civil Procedure sections 1985 et seq. 
and pariicularly sections 1985. 3, 1991, and 2020 of the Code of Civil Procedure.) There is no 
reimbursable mandate resulting from a law of general application, laws which, to implement a 
state policy, do not impose "m1ique requirements on local govenunents and ... apply generally · 
to all residents and entities in the state" and thus do not impose a new program or higher level of 
service upon the distTicts. (County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56-
57.) The only unique requirement of section76244 is that the community college must make a 
reasonable effmi to notify the student in advance of compliance with a subpoena or comt order. 
However, this requirement is imposed by the FERP A regulations. (34 C.F.R. § 99.31 (a)(9)(ii).) 

For these reasons, the claim regarding section 76244 should be denied. 

Education Code section 76245 
Claimant alleges that Education code section 76245 imposes mandated costs. Section 76245 
provides: 

"The service of a lawfully issued subpoena or a court order upon a community 
college employee solely for the purpose of causing the employee to produce a 
school record pertaining to any student may be complied with by that employee, 
in lieu of the personal appearance as a witness in the proceeding, by submitting to 
the court, or other agency or person designated in the subpoena, at the time and 
place required by the subpoena or comi order, a copy of that record, accompanied. 
by fill affidavit certifying that the copy is a true copy of the original record on file 
in the community college or community college office. The copy of the record 
shall be in the form of a photostat, microfilm, microcard, or miniature photograph 
or other photographic copy or reproduction, or an enlru·gement theTeof." 

' . 

· As noted above, community college districts are subject to the law of general applicati011 set 
fo1ih in Code of Civil Procedure sections 1985 et seq. requiring compliance with subpoenas. 
Section 76245 imposes no unique mandates on community college districts and no 
reimbursement is required. (County of Los Angeles v. State of California, supra, 43 Cal.3d 46, 
56-57 .) Indeed, the only real effect of section 76245 is to claiify that a district may comply with 
a subpoena for srudent records by producing those records rather than by sending the custodian 
ofrecords to make a personal appearance and bring tl1e records. If a district wishes to talce 
advantage of this option, it does so voluntarily and is not entitle to reimbursement for such costs. 
(Kem High School, supra, 30 Cal.4th 727.) . e 
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For these reasons, the claim related to section 76245 should be denied. 

Education Code section 76246 

Claimant alleges that Education code section 76246 imposes mandated costs. Section 76246 
provides: 

"The Board of Governors of the California Community Colleges shall adopt 
appropriate rules and regulations to insure the orderly implementation of this 
chapter. A conummity college district governing board may adopt rules and 
regulations which are not inconsistent with this chapter or with those adopted by 
the board of governors in order to ensure the orderly implementation of this 
chapter." 

A careful reading of section 76246 reveals that it does not require community college districts to 
·take any actions whatsoever. The first sentence directs the board of Governors to adopt 
implementing regulations but does not mention conmmnity college districts at all. The second 
sentence merely states that districts "may" adopt local rules and regulations, but it does not 
require that they do so. A local agency may not make out a claim for mandated costs if the action 
triggering the requirement is voluntary. (Kern High School, supra, 30 Cal.4th 727.) 

Therefore, the claim related to section 76245 should be denied. 

We hope that the foregoing information is useful to the Conunission. 

em: 

FREDERJCK E. HARRIS, Assistant Vice Chancellor 
College Finance and Facilities Platming 
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Six:'fen and Associates -
Mandate Reimbursement Services 

Ar-H B. PETERSEN, MPA, JD, President 
W2 Balboa Avenue, Suite 807 
San Diego, CA 92117 

April 23, 2004 

Paula Higashi, Executive Director 
Commission on State Mandates 
U.S. Bank Plaza Building 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

Re: Test Claim 02-TC-34 
Riverside Unified School District 
Palomar Community College District 
Student Records 

Dear Ms. Higashi: 

Exhibit F 

Telephone: (858) 514-8605 
Fax: (858) 514-8645 

E-Mail: Kbpsixten@aol.com 

RECE~\lED 

APP 2 o 2n111. '· !I} ~tf. •. t 1 

COMMISSION ON 
STATE MANDATES 

I have received the comments of the Chancellor's Office of the California Community 
Colleges ("CCC") dated March 16, 2004, to which I now respond on behalf of the test 
claimants. 

A. The Comments of CCC are Incompetent and Should be Excluded 

Test claimants object to the comments of CCC, in total, as being legally incompetent 
and move that they be excluded from the record. Title 2, California Code of Regulations, 
Section 1183.02(d) requires that any: 

" ... written response, opposition, or recommendations and supporting 
documentation shall be signed at the end of the document, under penalty 
of perjury by an authorized representative of the state agency, with the 
declaration that it is true and complete to the best of the representative's 
personal knowledge or infonnation or belief." 

Furthermore, the test ·claimants object to any and all assertions or representations of 
fact made in the response since CCC has failed to comply with Title 2, California Code 
of Regulations, Section 1183.02(c)(1) which requires: 
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"If assertions or representations of fact are made (in a response), they 
must be supported by documentary evidence which shall be submitted 
with the state agency's response, opposition, or recommendations. All 
documentary evidence shall be authenticated by declarations under 
penalty of perjury signed by persons who are authorized and competent 
to do so and must be based on the declarant's personal knowledge or 
information or belief." · 

In addition, CCC has cited federal statutes and regulations without attaching copies 
thereof in violation of Title 2, California Code of Regulations Section 1183.02, 
subdivision (c)(2), which requires that written responses, opposition or 
recommendations on the test claim shall contain: 

"A copy of relevant portions of .. .federal statutes, and executive orders that 
may impact the alleged mandate ... unless such authorities are also cited in · 
the test claim. The specific chapters, articles, sections, or page numbers 
must be identified ... " 

The comments of CCC do not comply with these essential requirements. Since the 
Commission cannot use unsworn comments or comments unsupported by declarations, 
but must make' conclusions based upon an analysis of the statutes and facts supported 
in the record, test claimant requests that the comments and assertions of CCC not be 
included in the Staff's analysis. 

B. The Test Claim Activities Exceed Those Required by "FERPA" 

CCC states as a "general matter" it is important to note that "most of these provisions" 
were originally enacted to bring California law into conformity with the Federal 
Education Rights and Privacy Act ("FERPA"; 20 U.S.C. § 1232g).1 CCC does not offer 
any guidance as to which provisions of the test claim legislation are "most of these 
provisions", nor does CCC direct us to which parts of "FERPA" are arguably controlling. 

A close reading of section 12329 reveals that it does not attempt to cover the additional 

1 Since CCC has not complied with the Title 2 Regulations that require a copy of 
this federal statute be provided, a copy is attached hereto as Exhibit "A". 
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(1) To establish and implement policies and procedures, and periodically 
update those policies and procedures, for the searching, retrieving and 
furnishing student records; 

(2) Establishing, maintaining, and destroying student records according to 
regulations adopted by the Board of Governors; 

(3) Providing, free of charge, up to two transcripts of students' records or up to 
two verifications of various records of students; and for searching or retrieving 
any student records when transcripts or verifications are required; 

(4) Whenever a student transfers from one community college to another, 
transferring appropriate records or copies and notifying the student of his or her 
right to receive a copy of the record and his or her right to a hearing to challenge 
the content of the record; 

(5) Whenever there is included in any student record information concerning any 
disciplinary action taken in connection with any alleged sexual assault or 
physical abuse, or any conduct that threatens the health and safety of the 
alleged victim, informing the alleged victim of the results of any disciplinary 
action by the community college and the results of any appeal; 

(6) Making a reasonable effort to notify a student in advance of compliance with 
a lawfuliy issued subpoena; · ·· · ' 

(7) Upon service of a lawfully issued subpoena or a court order solely to produce 
a school record regarding any student, either personally appearing as a witness 
or submitting to the court a copy of the record requested accompanied by an 
affidavit; 

(8) Complying with appropriate rules and regulations adopted by the Board of 
Governors of the California Community Colleges to insure the orderly 

· implementation of this chapter. 

2 For a more complete description of the test claim community college district 
activities alleged, refer to the test claim at pages 30-32. 
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The test claim legislation and executive orders mandate costs which exceed those 
required by 20 U.S.C. § 1232g. Government Code Section 17556, subdivision (c) 

C. Legislative Exculpatory Statements are not Controlling. 

CCC next quotes section 8 of Chapter 817, Statutes of 1975 which states: 

"There are no state-mandated local costs in this act that require 
reimbursement under Section 2231 of the Revenue and Taxation Code 
because this act merely affirms for the state that which has been declared 
existing law or regulation through action by the federal government." 

The findings of the Legislature as to whether any section constitutes a state mandate 
are irrelevant. The Legislature has created what is clearly intended to be a 
comprehensive and exclusive procedure by which to implement and enforce section 6 
of the California Constitution, article XIII B. Thus, the statutory scheme contemplates 
that the Commission, as a quasi-judicial body, has the sole and exclusive authority to 
adjudicate whether a state mandate exists. Thus, any legislative findings are irrelevant 
to the issue of whether a state mandate exists. Citv of San Jose v. State of California 
(1996) 45 Cal.App.4th 1802, 1817-1818; County of Los Angeles v. Commission on 
State Mandates (1995) 32 Cal.App.4th 805, 818-819 

Legislative disclaimers, findings and budget control language are no defense to 
reimbursement. These efforts are merely transparent attempts to do indirectly that 
which cannot lawfully be done directly. Carmel Valley Fire Protection District v. State 
of California (1987) 190 Cal.App.3d 521, 541-544 (Rejecting nearly identical language 
at page 542) 

D. CCC's Interpretation of "Kern" is Incorrect 

On several occasions, CCC cites Department of Finance v. Commission on State 
Mandates (2003) 30 Cal.4th 727 (hereinafter, "Kem") as authority for its conclusion that 
several of the test claims mandated activities are "voluntary" with statements such as 
" ... The California Supreme Court has confirmed that a local agency may not make out a 

. claim for mandated costs if the action triggering the requirement is voluntary."3 "Kern" · 
made no such finding! 

3 Comments of CCC, at page 2 
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The controlling case law on the subject of non-legal compulsion is still City of 
Sacramento v. State of California (1990) 50 Cal.3rd 51 (hereinafter referred to as 
Sacramento //). 

(a) Sacramento II Facts: 

The adoption of the Social Security Act of 1935 provided for a Federal Unemployment 
Tax ("FUTA"). FUTA assesses an annual tax on the gross wages paid by covered 
private employers nationwide. However, employers in a state with a federally "certified" 
unemployment insurance program receive a "credit" against the federal tax in an 
amount determined as 90 percent of contributions made to the state system. A 
"certified" state program also qualifies for federal administrative funds. 

California enacted its unemployment insurance system in 1935 and has sought to 
maintain federal compliance ever since. 

In 1976, Congress enacted Public Law number 94-566 which amended FUTA to 
require, for the first time, that a "certified" state plan include coverage of public 
employees. States that did not alter their unemployment compensation laws 
accordingly faced a loss of both the federal tax credit and the administrative subsidy. 

In response, the Ca!ifornia·Legislature adopted Chapter 2, Statutes of 1978 (hereinafter 
chapter 2/78), to conform to Public Law 94-566, and required the state and all local 
governments to participate in the state unemployment insurance system on behalf of 
their employees. 

(b) Sacramento I Litigation 

The City of Sacramento and the County of Los Angeles filed claims with the State 
Board of Control seeking state subvention of the costs imposed on them by chapter 
2178. The State Board denied the claim .. On mandamus, the Sacramento Superior 
Court overruled the Board and found the costs to be reimbursable. In City of 
Sacramento v. State of California (1984) 156 Caf.App.3d 182 (hereinafter Sacramento 
[) the Court of Appeal affirmed concluding, inter a/ia, that chapter 2178 imposed state­
mandated costs reimbursable under section 6 of article XIII B. It also held, however, 
that the potential loss of federal funds and tax credits did not render Public Law 94-566 
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so coercive as to constitute a "mandate of the federal government" under Section 9(b).4 

In other words, Sacramento I concluded, inter alia, that the loss of federal funds and tax 
credits did not amount to "compulsion." 

(c) Sacramento II Litigation 

After remand, the case proceeded through the courts again. In Sacramento II, the 
Supreme Court held that the obligations imposed by chapter 2178 failed to meet the 
"program" and "service" standards for mandatory subvention because it imposed no 
"unique" obligation on local governments, nor did it require them to provide new or 
increased governmental services to the public. The Court of Appeal decision, finding 
the expenses reimbursable, was overruled. 

However, the court also overruled that portion of Sacramento I which held that the loss 
of federal funds and tax credits did not amount to "compulsion." 

(d) Sacramento II "Compulsion" Reasoning 

Plaintiffs argued that the test claim legislation required a clear legal compulsion not 
present in Public Law 94-566. Defendants responded that the consequences of 
California's failure to comply with the federal "carrot and stick" scheme were so 
substantial that the state had no realistic "discretion" to refuse. -

In disapproving Sacramento I, the court explained: 

"lf California failed to conform its plan to new federal requirements as they 
arose, its businesses faced a new and serious penalty - full, double 
unemployment taxation by both state and federal governments." (Opinion, 
at page 74) · -

Plaintiffs argued that California was not compelled to comply because it could have 
chosen to terminate its own unemployment insurance system, leaving the state's 
employers faced only with the federal tax. The court replied to this suggestion: 

. . ' . 

"However, we cannot imagine the drafters and adopters of article XIII B 

4 Section 1 of article XIII B limits annual "appropriations". Section 9(b) provides 
that "appropriations subject to limitation" do not include "appropriations required to 
comply with mandates of the courts or the federal governme~t which, without disc~e~ion, 
require an expenditure for additional services or which unavoidably make the prov1s1on 
of existing services more costly." 
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intended to force the state to such draconian ends. ('ll) ... The alternatives 
were so far beyond the realm of practical reality that they left the state 
'without discretion' to depart from federal standards." (Opinion. at page 
7 4, emphasis supplied) 

In other words, terminating its own system was not an acceptable option because it was 
so far beyond the realm of practical reality so as to be a draconian response, leaving 
the state without discretion. The only reasonable alternative was to comply with the 
new legislation. 

The Supreme Court in Sacramento fl concluded by stating that there is no final test for 
a determination of "mandatory" versus "optional": 

"Given the variety of cooperative federal-state-local programs, we here 
attempt no final test for 'mandatory' versus 'optional' compliance with 
federal law. A determination in each case must depend on such factors 
as the nature and purpose of the federal program; whether its design 
suggests an intent to coerce; when. state and/or local participation began; 
the penalties, if any, assessed for withdrawal or refusal to participate or 
comply; and any other legal and practical consequences of 
nonparticipation, noncompliance, or withdrawal." (Opinion, at page 76) 

(e) The "Kern" Case Did Not Change the Standard 

In "Kern", the. supreme court made it clear that the deci.sion did not hold that legal 
compulsion was necessary in order to find a reimbursable mandate: 

"For the reasons explained below, although we shall analyze the legal 
compulsion issue, we find it unnecessary in this case to decide whether a 
finding of legal compulsion is necessary in order to establish a right to 
reimbursement under article XIII B. section 6, 5 because we conclude that 
even if there are some circumstances in which a state mandate may be 
found in the absence of legal compulsion, the circumstances presented in 
this case do not constitute such a mandate." (Opinion at 736, emphasis 

5 This Kem disclaimer that "we find it unnecessary in this case to decide whether 
a finding of legal compulsion is necessary in order to establish a right to 
reimbursement" refutes CCC's interpretation of Kem that legal compulsion is necessary 
for a finding of a mandate. 
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Therefore, "carrot and stick" situations must still be determined on a case by case 
basis. The test for determining whether there is a mandate is whether compliance with 
the test claim legislation is a matter of true choice, that is whether participation is truly 
voluntary. Haves v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1582 

The process for such a determination is found in Sacramento II, that is the 
determination in each case must depend on such factors as the nature and purpose of 
the program; whether its design suggests an intent to coerce; when district participation 
began; the penalties, if any, assessed for withdrawal or refusal to participate or comply; 
and any other legal and practical consequences of nonparticipation, noncompliance, or 
withdrawal." ("Sacramento//", at page 76) CCC has not presented any comments of 
the test claim legislation using this required analysis. 

E. · Education Code Section 76220 

CCC correctly cites Education Code Section 76220 which states, in part: 

"Community college districts shall establish. maintain and destroy student 
records according to regulations adopted by the Board of Governors ... " 
(Emphasis supplied) 

CCC then argues that " ... the Board's regulations do not "actuallv' require districts to 
either establish or destroy student records" and that "a district's initial decision that a 
record should be created or destroyed is voluntary." (Emphasis supplied) 

CCC's argument flies in the face of the clear language of the section 76220. 

As to the "maintenance" of student records, CCC cites Title 5, California Code of 
Regulations Section 59023(d)(1) which states: 

'The original of each of the records listed in this Section ... shall be 
retained indefinitely ... 

(d) The following student records: 
(1) the records of enrollment and scholarship for each 
student..." 

This Title 5 regulation is clearly is one of the Board regulations adopted pursuant to. 
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Attempting to avoid the obvious, CCC then, by way of its unsworn and unverified 
assertion, states "[T]his requirement dates back to the period when junior colleges were 
governed by. the State Board of Education which adopted former title 5, section 3016, 
which is 'substantiallv similar' to present section 59023, at least as early as March 19, 
1960." (Emphasis supplied) Of course, CCC does not attempt to support this bald 
assertion by attaching copies, or even quoting the exact language of the alleged former 
section 3016, which no longer appears in Title 5. Until it does so, the argument must 
be disregarded. 

In response to the test claim requirement to establish, maintain and destroy student 
records, CCC states that a requirement to keep records of student attendance "dates 
back at least to Former (sic) Education Code section 6801, which was added by 
Statutes 1951, chapter 228." 

CCC's statutory history is .incorrect. Former section 6801 pertained to the education of 
physically handicapped minors. The correct reference is to former section 10951 which 
required attendance to be recorded and kept according to regulations prescribed by the 
State Board of Education. Section 10951 was recodified and renumbered as section 
76300 by Chapter 1010, Statutes of 1976, Section 2. The 1976 version was repealed 
by Chapter 470, Statutes of 1981, Section 125 and replaced by Section 126, again as 
section 76300. The 1981 version was repealed by Chapter 1372, Statutes of 1990, 
Section 445. Section 679 of Chapter 1372/90 added a new section 84500 which 
continues to the present time and still requires attendance to be recorded and kept 
according to rules and regulations· prescribed by the board of governors. ·· · · 

More importantly, the pre-1975 requirement to maintain attendance records does not 
prevent a finding of a mandate for community college districts after 197 4 to establish, 
maintain, and destroy student records which shall establish state policy as to what 

'items of information shall be placed into student records and what information is 
appropriate to be compiled, and that no student records shall be destroyed 'except 
pursuant to such regulations. Therefor, section 76220 requires a higher level of 
service. 

In response to the.test claim requirement to destroy student records according to 
regulations adopted by the Board of Governors, CCC cites pre-1975 former section 
1034 which stated that districts "may destroy" records of a district in accordance with 
regulations of the Superintendent of Public Instruction which he was "authorized" to 
adopt. Note that this section pertained to district records and not student records; that 
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the districts were not required to destroy the records; and that the Superintendent was 
only authorized to adopt regulations. 

Education Code Section 76220 which requires districts to destroy student records 
according to regulations adopted by the Board of Governors was enacted post-197 4 by 
Chapter 816, Statutes of 1975, Section 7. 8 Therefore, CCC is incorrect when it claims 
that the applicable regulations7 were originally adopted in 1976 "based on the authority 
of former Education Code section 72603." These regulations were adopted in 1976 
based upon the authority of test claim section 76220. And, regardless of which 
Education Code section was the authority for the regulations, they were adopted in 
1976, which is admitted by CCC . 

. . 
As its last gasp argument opposing section 76220, CCC cites "Kern" for the proposition 
that the test claim costs "may be permissibly payable from funds that have already 
been obtained from the state." CCC has its facts of "Kern" badly mistaken: 

"Real parties in interest - - two public school districts and a county 
(hereafter claimants - - participate in various education-related programs 
that are funded by the state and, in come instances, by the federal 
government. Each of these underlying funded programs in turn requires 
participating public school districts to establish and utilize specified 
school councils and advisory committees. Statutory provisions enacted in 
the mid-1990's require that such school councils and advisory committees 
provide notice of meetings, and post agendas for those meetings. 
(citations) We granted review to determine whether claimants have a right 
to reimbursement from the state for their costs in complying with these 
statutory notice and agenda requirements." (Opinion, atpages 730-731, 
underlining supplied to show that the funding referred to was provided to 
the underlying education-related programs.) 

At page 731 of the opinion, the court summarized its later holdings: 

" ... we conclude that as to eight of the nine underlying funded programs 
here as issue, claimants have not been legally compelled to 

6 The requirement was originally section 25430.2, which was recodified and 
renumbered as section 76220 by Chapter 1010, Statutes of 1976, Section 2 

7 Title 5, California Code of Regulations Sections 59027-59029 
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participate ... ,assuming (without deciding) that claimants have been legally 
compelled to participate iri one of the nine programs, we conclude that 
claimants have nonetheless have no entitlement to reimbursement from 
the state for such (notice and agenda) expenses,8 because they have 
been free at all relevant times to use funds provided by the state for that 
(underlying education-related) program to pay required program 
expenses - - including the notice and agenda costs here at issue," 
(Emphasis in the original, underlining and parenthetical clarification 
added.) 

It is only in the context of those facts, that the court held: 

"We therefore conclude that because claimants are and have been free to 
use funds from the (underlying education-related) Chacon-Moscone 
Bilingual-Bicultural Education program to pay required program expenses 
(including the notice and agenda costs here at issue), claimants are not 
entitled under article XIII B, section 6, to reimbursement from the state for 
such expenses." (Opinion at page 748. parenthetical notation in the 
original. underlining added.) 

Therefore, "Kem" is factually distinguishable. Education Code Section 76200 is the 
underlying "program" and no funding is provided. The implementing sections, Title 5, 
California Code of Regulations Sections 59027-59029 provide no funding either. Here 
there are no "funds that have already been obtained from the state." 

F. Education Code Section 76223 

CCC claims that a regulation adopted by the U.S. Department of Education to 
implement FERPA contains a substantially similar provision to Education Code Section 
76223. 

CCC refers to 34 Code of Federal Regulations, section 99.11, 9 which permits an . 
educational agency or institution to charge a fee for a copy of an education record 
made for the parent or eligible student, except if the imposition of a fee effectively 

8 
The court found these costs to be rather modest. (Opinion, at page 747) 

9 
Since CCC has not complied with the Title 2 Regulations that require a copy of 

these regulations be provided, a copy is attached hereto as Exhibit "B". 
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prevents a parent of student from exercising their right to inspect and review those 
records. Education Code Section 76233 provides that a community college may only 
make a reasonable charge for furnishing more than two copies· of any student record or 
verification of records, without reference to the financial status of a parent or student. 
Therefore, Section 76233 provides for an increased level of service. 

G. Education Code Section 76225 

The test claim alleges: 

"Pursuant to Education Code Seetion 76225, whenever a student 
transfers from one community college to another, or to a public or private 
institution of postsecondary education within the state, transferring 
appropriate records or copies and notifying the student of his or her right 
to receive a copy of the record and his or her right to a hearing to 
·challenge the content of the record." (Test Claim; page 31, lines 2-6) 

--

In response, CCC states that sections 99.1 O and 99.11 of 34 C.F.R. already give A. 
students the right to inspect and receive a copy of their records and that giving the W' 
transferring student copies to be delivered to his or her new school is "impractical". 
This does not obviate the clear mandate that the community college transfer these 
records 'to the new school. The additional statement by CCC that "this office has held 
that such a charge may include the actual cost of mailing" is just another unsworn and 
unverified statement that needs to be disregarded. -

H. Education Code Section 76234 

The test claim alleges: 

"Pursuant to Education Code Section 76234, whenever there is included 
in any student record information concerning any disciplinary action taken 
by a community college in connection with any alleged sexual assault or 
physical abuse, or any conduct that threatens the health and safety of the 
alleged victim, informing the alleged victim of the results of any 
disciplinary action by _the community college and the results of any_ 
appeal." (Test Claim, page 31, lines 7-12) 
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CCC contends that an identical provision appears in 20 U.S.C. § 1092(f)(8)(B)(iv)(ll). 10 

This section provides: 

"Each institution of higher education participating in any program under 
this subchapter and part C of subchapter I of chapter 34 of title 42 shall 
develop and distribute as part of the report described in paragraph (1) a 
statement of policy (which) shall address procedures for on-campus 
disciplinary action in cases of alleged sexual assault, which shall include 
a clear statement that both the accuser and accused shall be informed of 
the outcome of any campus disciplinary proceeding brought alleging a 
sexual assault." 

The section is conditioned upon participation "in ariy program under this subchapter 
and part C of subchapter I of chapter 34 of title 42" which has not been determined, 
even though CC C's unsworn and unverified statement states the law is applicable to 
each institution receiving federal assistance. Without further discussion of this 
asse.rtion 11, Education Code Section 76234 additionally includes reports of "physical 
abuse, or any conduct that threatens the health and safety of the alleged victim" which 
far exceeds the purported federal requirement to inform the outcome of proceedings 
alleging only a sexual assault. Section 76234, therefore, mandates a higher level of 
service. 

l. Education Code Section 76244 

CCC argues that community college districts, like all other organizations, must comply 
with lawfully issued subpoenas and courts orders and there is no reimbursable 
mandate resulting from a law of general application. 

Section 76244 provides: 

"Information concerning a student shall be furnished in compliance with a. 

10 Since CCC has not complied with the Title 2 Regulations that require a copy of 
this statute be provided, a copy is attached hereto as Exhibit "C". 

11 "This subchapter" refers to Subchapter IV of Chapter 29 of Title 20 which 
includes seven different parts. Part C of subchapter 1 of Chapter 34 of Title 42 
contains nine different programs. Without further citation of authority for the statement e of CCC, it is impossible to reply to this statement. 
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court order or a lawfully issued subpoena. The community college district 
shall make a reasonable effort to notify the student in advance of 
compliance with a lawfully issued subpoena and, in the case of 
compliance with a court order, if lawfully possible within the requirements 
of the order." 

The test claim, as to Section 76244, does not allege any compliance issues. It alleges 
notification issues. Since all other organizations and individuals are not required by · 
section 76244 to notify anyone, it is not a law of general application. 

The test claim alleges: 

"Pursuant to Education Code Section 76244, making a reasonable effort 
to notify a student in advance of compliance with a lawfully issued 
subpoena and, in the case of compliance with a court order, if lawfully 
possible within the requirements of the order." (Test claim, page 31, lines 
13-16) 

CCC also argues that, since 34 C.F.R. § 99.31 (a)(9)(ii) already contains a requirement 
to make a reasonable effort to notify a student in advance, the requirement is the result 
of a federal mandate .. Section 99.31 provides, in part: 

"An educational agency or institution may disclose personally identifiable 
. information pursuant to a judicial order or lawfully issued subpoena. 

(provided) ... the agency or institution makes a reasonable effort to notify 
the parent or eligible student of the order or subpoena in advance of 
compliance, so that the parent or eligible student may seek protective 
action ... " 

Therefore, under the federal statute disclosure is required only of "personally 
identifiable information." Under the state statute, notification is made no matter what. 
the legal process requires and is, therefore, a higher level of service. 

J. Education Code Section 76245 

The test claim alleges: 

"Pursuant to Education Code Section 76245, upcin service of a lawfully 
issued subpoena or a court order solely to produce a school record 
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regarding any student, either personally appearing as a witness in .the 
proceeding or, in lieu of a personal appearance, submitting to the court, 
or other agency, or person designated in the subpoena, at the time and 
place required by the subpoena or court order, a copy of that record, 
accompanied by an affidavit certifying that the copy is a true copy of the 
original record on file in the community college or community college 
office." (Test claim, page 31, line 17 through page 32, line 3, emphasis . 
supplied) 

First, CCC argues that this is a law of general application since all persons are subject 
to the specified provisions of the Code of Civil Procedure. CCC errs in this analysis, 
since, in determining whether a test claim statute contains a law of general application, 
the analysis must be directed to the test claim statute, not some other statute. Here, 
Education Code Section 76245 requires production of school records regarding any 
student. Only community college districts are required to perform this activity, it does 
not apply to all other entities or persons, and is, therefore, not a law of general 
application. 

8 K. Education Code Section 76246 

Education Code Section 76246 provides: 

"The Board of Governors of the California Community Colleges shall 
adopt appropriate rules and regulations to insure the orderly . 
implementation of this chapter. A community. college district governing 
board may adopt rules and regulations which are not inconsistent with this 
chapter or with those adopted by the board of governors in order to · 
ensure the orderly implementation of this chapter." 

CCC argues that the first sentence does not require community college districts to take 
any actions whatsoever and the second sentence merely states that districts "may" 
adopt rules and regulations, but it does not require them to do so. 

With reference to the first sentence, the test claim alleges: 

"Pursuant to Education Code Section 76246, complying with appropriate 
rules and regulations adopted by the Board of Governors of the California 
Community Colleges to insure the orderly implementation of this chapter." 
(Test claim, page 32, lines 4-6) 
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Certainly CCC cannot mean that community college districts need not comply with 
appropriate rules and regulations adopted by its Board of Governors. 

With reference to the second sentence, the test claim does not allege any activities 
concerning the adoption of rules and regulations by community college districts. 

CERTIFICATION 

I certify by my signature below, under penalty of perjury under the laws of the State of · 
California, that the statements made' in this document are true and complete to the best· 
of my own personal knowledge or information or belief. 

Si~k 
Keith B. Petersen 

C: Per Mailing List Attached 
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DECLARATION OF SERVICE 

RE: Student Records 02-TC-34 
CLAIMANT: Riverside Unified School District and 

Palomar Community College District 

I declare: 

I am employed in the office of SixTen and Associates, which is the appointed 
representative of the above named claimant(s). I am 18 years of age or older and not a 
party to the within entitled matter. 

On the date indicated below, I served the attached: letter of Aoril 23. 2004 , addressed 
as follows: 

Paula Higashi 
Executive Director 
Commission on State Mandates · 
980 Ninth Street, Suite 300 · 
Sacramento, CA 95814 

FAX: (916) 445-0278 .• 

)2( U.S. MAIL: I am famlliarwith the business 
practice at Six Ten and Associates for the 
collection and processing of 
correspondence for mailing with the 
United States Postal Service. In 
accordance with that practice, 
correspondence placed in the internal 
mail collection system at SixTen and 
Associates is deposited with the United 
States Postal Service that same day in 
the ordinary course of business. 

0 OTHER · SERVICE: I caused such 
envelope(s) to be delivered to the office of 
the addressee( s) listed above by: 

(Describe) 

AND per mailing list attached 

0 

D 

0 

FACSIMILE TRANSMISSION: On the 
date below from facsimile machine 
number (858) 514-8645, I personally 
transmitted to the above-named person(s) 
to the facsimile number(s) shown above, 
pursuant to California Rules of Court 
2003-2008. A true copy of the above­
described document(s) was(were) 
transmitted by facsimile transmission and 
the transmission was reported as 
complete and without error. 

A copy of the transmission report issued 
by the transmitting machine is attached to . 
this proof of service. 

PERSONAL SERVICE: By causing a true 
copy of the above-described document(s) 
to be hand delivered to the office(s) of the 
addressee(s). 

I declare under penalty of perjury that the foregoing is true and correct and that this 
declaration was executed on 4/23/04 , at San Diego, California. 
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: ~ri,!sfj,:~,:~?J:::'b:'l'.,.~~~eJ~.1.1p~"'.in_g .0.•Q'.~~-lip~~?? ?.ages.,~f1rpj~'. Y:?.l";'!'e.: .. ',, }-.- '.'.:'!~ -':~: 
.. :.~t·J·'.··!' r: ·~d l:~-n~~;i.::-:: lu1. ~~·· ·ri:~ .. ,.·; ·:·~':·· 1 .: • .-•• :.:.:r.:·.i:.·,·~:.~\;~~:·.;·:.i.·:·~·:: ''.·-·· ... .1:>:Ti1~/q. 
§ .. 1232g~·~'Familyeducationalandprivacfrights ·,,; :1,:. 1:,;:" ;,,!, 
•.· • · :;••·· · ·.· ~. ·,' · ,' '•" ···1·.,.,;~··· •1. -it1·. ""1! l·"•J''•t; 'l"'·J('·I•"'' ~·:: ,,·j~1i'1 
\~)- C~nditi_o~s}cfr .ava~~a~iliW of fun_ds .to" ed1.1c4.ti.oniiJ:.agencies .!=!~: 
. mstitut10ns; mspect10n and review of education records; ... spe-

. cific information to be made available; procedure for' access to 
education records; reasonableness of time for such'- aC:ces.s;: 
h~arings:· .written explanations by parents; definitions .. .: ::{ ; .... ~ 

· (I )(A) No fuD.ds. shall: b-e . made: available under ani appiicabll 
program to any educational' agency cii: institution which has a polic~ 

· of denying, or which effectively prevents, the parents of studeirt's who' 
are or have been in· attendance at a school of such agency or at such 
instituti9n,. as. the. case may be, the right to .inspect and. revie"Y the. 
education records .of their children. If any material or document in 
the education record of a 'student includes information on more than' 
o~e~ student, the "parents of .one of such students shall 'ha~e· the right 
to insp~ct ~d revie

0w only s'~i:h part of such material or doi:uni~,nt as' 
relates ·.t9 .such student or· to be informed of' the sp~cifk infofu'a'ti()B_ 
c'ciritaiiied in such part'of.'such material.. Each educatfonal agency 'or: 
in~tituti~:ri.' shall establish' appr~priate procedures for 'the granting of 
a request· by parents for· access to the education records, .ofth~ir; 
chi)dren. ·within a i;e[3.sonable period of time: but in no· case more than. 
fort}i-five days after the. requhsl:-has been made. ' ,,, ·.-' ' . :i. " :~ 

. ' . ' . ' . . . • . . . ' . . : . . .. : ' ... ·: . : ,· . ~·. : ·:.~ 'l 

. (B) No funds under any ·applicable program shall be made avail:1 
able ·to ariy State ·educational agency (whether or not that age.ncy i~, · 
ari .educational agemcy o_r institiition under this section), t..9-'a( :\ia,i;'..~ 
policy of denying,. or effectively prevents, the parents ·of' students: .the 
right to inspect and review' the education records maintained by·th'~' 

• '•' . ..... • . . '. ,. ' . ' .•. , ... ;.·t;, 

Stat~. ~du~ati(;mal~a'gency ~n th.eir childi:en'w.ho _are or. h~ve: \Jeen i_q.i 
attendance 'at ariy"'school 'of. an ,educational agency or institution tha:1 

is subject to the 'provisions of this section. · · .,, '.. .:, ::'.' · .'. ' ~. ,;,~/-_1.' . 
• · • .. ·~ • , , · 1 ' . , , • · , . • ·•: ; · • •···. • ,· . ·: ,. r: 0-:\l ·:1 ,l 1~ 

(C) The first sent"i:rice of subpar~graph;. (A)
0 

shall not operate. t9. 
make available to students in institutions of post.Secondary educatio~ 
the following materials:,_.: ... :_·~:::-·.' · '<.'l::·x :.: ···.; 

(i) financial, recoi:d.s of- the .. parents. of,.the !?tudent_ .or an:Y 
information contained therein;· · · · , ... :1 ·' 
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. (ii) confidential letters and statements of recommendation, 
... ·; ~hi.ch were placed in the .. education records prior. ti;i .J an.uary l, 
.. ,:.·-1975 if such letters or statements are not. used for. purposes 
,· qtp~; than"j:ho~.e for .which. they. ;,,,.ere ·speclfic<ll.ly .. ir;i.tended; · 

., ·' (iii) if the student has signed a waiver of the student's right of 
.. :. access under.·this -subsection in accordance \vi.th subparagraph 

__ · (D); .confidential i:ecornrnendat.ions.:__,: · .. ; : ::., 1;,:: · 
(I) respecting. ·adffiission to an"y: educational :agency or 

· instit~tion1 · ··. >.:: , .. : ·y!_;~· ··:.1 · · · . . : ~._:_ .. _·, ... : .. : i 

" '(II) reS:pedu.;g -,;n_ a)?plicatio~ for employment, and _ 
···;:;:··(Iii) 'te~p~ctmg-\i.;~·re~eipt of an hon(if:or hon.orar}"rec~ 
· ;·~·~.:·~:~~ :: ~~ ~ti;Q~~· ... _: ~~ ,·.: .:~ ,1 

:. :· :-:·:: •• ~ ·:·~.: _:·,. ... ~ •. , :····:_.: _:. ~,.-_:·: --;~. ;~.~~ ;~ .-) ·.. ••• ... '. .·:. :· ~~ .~ 
(D) A student or a person applying fqr. admi~sion may :waive his 

right of access to confidential .statements described in· clause (iii) of 
. subpa~agraph (C), 'except. th·af s.uch waiv~r· shall apply to recommen­
-datioris orily ~ (i) the student iS, upoii' ·reqiie~t., .notified of the· names 
of all .persons making confidential ,rec6J1llUendations and -(ii)" such 
recomi:nendations are iised 'solely for' thejm,rpose fcir. which they 
were specifically intended. 's~~h wii.vefs rn'ay not be required as a 
coµdition for admission to, receipt of fuiail:C:ial aid from, or receipt of 
anY. oi:hpr· services or benefits from such agency or institutfon. . _ 

(2) ··Nci hinds shall be made .available under :any applicable 'pro­
gram to any educational agency 'or institution i.inless the parents of 
students' who are or have been in attendance at a school of such 
agency or ·at ·such .institution "are ·:pr6'vided. an. opportunity for .. a 
hearing by such .. agency or instltut.ion,'in.accordance with regulations· 
of the"Secretary, to challenge ·the ·content of such student's education 
records,:. in order to insure -that the .records ,'are not .inaccurate, 
misleading, or ~th_erwise in violati6n of the privacy rights· of students, 
and. to provide an opporninity for the correetion· or ·deletion of ariy 
such inaccurate, misleading· or otherwise :inappropriate :.data :con-

~: taii.].~_4_ :th.ei:-ej.n· and to insert. int_C? such records:? ~tten: exp!anation 
~· of.:th!< .. P'!-~~JJ..tS:.respecting the c;:o,I,lten~. gf.such _r:ec9rds.i,:, r. .... ~,; ;: , ,,.:; ,. ,'. ·: ,.; 
( rl t3 l --Ff,i the· P'illiios~s'"cif' tJ.:lis"'s·e·c'tib'i-t ilie ·terBl' "iaudati6iiar'ag'eli~i 
~·otciifiui:Ution'"~"ID'eans1·\'aily 'piiblic1·of"private: ·:ig~ricY'I.'al'."iristifuii.oil_· 
l}whl,CFfis rllie. 're~i~ien\ of fµJ;i(ls tn(ler" any 'ilppli'dk.b\1f pfo~l\.m,'..1 ';} ?'.li:i.;: . 
~ . .r:o11nrt11ICJl.r!! - ~:~·::. )~. 1.~;:.\ i -~t·\:, ··.:'!r./ ·MT!~::. ··tR.t.l,J· ···,! :t~i.1 r· '. •. "Jei · s'.';!!!1~.J.:!!::Ji:::JL!· c-f.;!~·- ·rf.i.ITG:li!'.f:J 
~~' 1 (4)(A) For.-the'. · · · cises c;f..thi's"."sectlcin":.thi:!1 t'eITii'::'.edi.lC'atiari'.:reC'-'' ... ,._.r __ .. --· .... -· ~ ,_,.... . , .... P.~1 • •.••. , ~~- ~ ........ ~ .·~· • ..,~.· .. -· ... -'"t . - ·-·~·· ... ~-·~ 1 ....... ..1;.r; tr,.._ ...... ._. ... ":""'_i.~..;:r•·:-··Ll ... ·. 
~ords'; means, except as may be"nrovided otherwi'si:i'i.D. 'subparagraph -
z~(J3)~1.r.lli~~e 1i-~~Q\t·cts·,. 1 •1ffi~~:· ;)dJ·~~~~t1;~.7r:<:,ra J:~-ili~f:i]ri~t'~Wfilsrr_;;,hihh'·:~\,~·~-- ~ ~.r .. ..:. uJ iJtu [' 1 to y ~}..!.! ~ . .i..z.~_f"'.i ..... ii:i'.:. 1J'f.i·1:.1J:D:!)zLJ:nJ.···~.r~t- -4:.'i·vil!f.ff '.01 J ".J~)~~"B-~J .. r.r .rr.J~'! ·-uu:; ... i:i:~~·1:r,_~~r~m·· ·. 
~, .. n::iro (i). cOntairi infprmat[on dj_rei:tly. r.elat!;!d .. tc;:> .a student;:; and :.o~t,~'i<- .·_ 
~I~; j·~11tiii1~;;~~;p~ti}~.~~$~r~:~~~~~~9a~;~~~&f~~J?~;~~~~~~:,· 
'::. .. by ~ pers~~ i:ctmg for, .~U.C:~. ~genc:;y, pr_}~s~Pf:ti9!-1·~~.i~·:;i\f'.i~~,;i;;flT;.&'6'!.;t?' 
,. . ' . - . . 9.LL - - .. 'c.- : : /'''~' 
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. · .. ·,.,.; ... 
. • . ' . • 7" ·:•!!-,,. . . " . '~"J'/14 

. . ~O "§ 1232g 2~0L;~yyrt;,EDUCATION; ·-c::n:·:r~' 
· · . · · · · · · :.:.;~~fa~ 

. r·(B) .~The. term '.'education: records:! does· not: iriclude..::'.L:m:.i,j!~):;~1'.. · .. ,. 
) ; .:!;' ,', (I)•; records''" Ofo I iiisiriictiOnaV~i.i.perviSo[)i'? hlld°''admihlstratfo'e . 
,:;;:::pefsoriD.~] ·a..nd edlicationa} perscii:liiel'anci!Iafy theretO' whi2n ar~~ 

: . !""·in· the sole· fossessiori ·of the' rri'aker the'reoFilid which: '·are; nof'.~ 
,·; 'accessible ·cir revealed. to.· any' ,otJ:;er person:.except a: substiti:.itef~ 
r'qi.; ,,. (ii)•: re~ordsirim~intairt;ed' by' a:. Jaw· ·enfore~~ent.'Unit of~ tbfi 

' educational . agency or. iri.stitution :that 'were 'created• by tliatl lav/~\ 
'enfojc:errient ,unit for .tlie ptirpose ()f.Jaw ~nforcement;, ;- · · · · · · ·" '·"-.I 

. (iii) in the ~ase ~f p.erso~s wh~ are 'employed by: an edu~ati6ri! ':: 
al agency or institution but who. are. nOHn attendance at s~clr 
agency or in~titi.ition, records made ~d ·~aintained in' the n6r2 .• 

. mal coi.irse of l:iusiii.ess which 'relate 'exclusively to such person in 
that person's capacity as an employee and are 'no't 'available for 
use for any other purpose; or . . ... " . ' . . '. ' '. .,'.';} ·, 

'· ·. (iv) reco;ds"On a'student who is eighteen years of age or old·~~;· 
or is attendi:O'g 'an iilstirution of postsecondary education, ·whk:h' 
are. niade . or maintaiii.ed by a physician, psychiatrist, psychb\C,;· 
gist, or 'other' recogliizea'jirofessicinal. or paraprofessional actirig' 
iri hls professional ''or· paraprofessional· capacity,· or assisting· in; 
that capacity, and which' are made, maintained, or' used only 'in . 
connection with' the' provision of treatment to the student, and 
are not 'available to anyone other than persons providing. sucli 
treatment, except that such records .can be personally reviewed 
by ~ physician or other appropriate pro~essiorial of the student'~ .. 
ch01ce. : ... , " · . " " ... · . · " · .. ,: · ·:r;:. · 

(S)(A) For the purposes ·of this section the term '.'directory .infor;, 
mation" . relating to a student includes the following; the student's 
name, address, telephone listing, date and place of birth, major field 
of study, participation in officially· recognized activities and sportS:; 
weight and height of members 'of athletic. teams, dates of attendance, 
degrees. and awards received, and. the. most recent previous· edu-; 
cational agency or institution attended by the student.... ·•: ... 

(B) Any educational agency or institution malcing public directorji 
information shall give public notiee of the· categories of informatibi:i• . 
which it .. has designated as such information with respect. to e!J-ch '. 
student. attending the institution or. agency and shall allow a r!!~.on:, 
able perlo4: of time after s.uch notice .has. been· given for a p(j,Te,n,~. FCI 
inform the institution or agency that any or all' of the information . 
designated should not be released without rpe p'aient's prior co~e.nt: 

• .. . . : . . . . . ' . . . ' . . . ..• ' 1 ._: 

(6) For the purposes: of this· section, the tenn"studei:,t". inclu41f.5: 

any person.with respect to'whom an educational'agericy or fustiro:·. 
tion maintains education records or personally identifiable infonna· 
tion, but does not include a person who has not been in attendan7.e at 
such agency or institution. : ··" · 
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(b) Refr,~e of ecluc~tion records; ·:·_parental consent .. requirement; 
!'i, . exceptions; -coinpliarice with judicial orders and subpoenas; 

'audit and e'valuaticiii of federally-supported -educatio1:1 pro­
. .irams; record.keeping_ · _ : ·: .. : .. - ... -
·" • · '· ·: · -1 ... --1·~ rir• " "· · "·•,;r. .·i· ·· .... , ". '.,; ·. '•. ~·i ·- ·, ·, , .• ; ....... '. • '1, · • 

.. (1) No fuiids ·shall be 'made availab[e·unc\er any· apphcaole_ pro-
, • ' • . .• I - -· • . • • I .. . . ' "' 

gram to aiiy edu'cational"agency' o'r institution which has a_ policy or 
piactlce _cif pecii!ttrn:g'tfie'release of e'dl:icaticiil 'records (~'r pers'o'nally 
identifiable irifcirmai:ion''contairied therein other than: directory inf or~ 
rnatio'n; •as 'defin'ed in paragraph (5) of subsection (a) of this. section) 
of stUClents ''withotif the. written. -consent of their'' patents . tO any 
individual,' tlgency, -or'orgarnzai:ion, 'other thari tci the follciWing.:___ 
• . .. 11.L ~-'' • • ".• '. ' . . ' •• '" ' ' • : · • -.'·' . I • • : '' '· '' • " • ' ,., · ·' ' • • ' 

. . . (A) other school officials; -including teachers wi.thin .the edu-
cational institution or local educational agency;· who' ha\ie been 
determined by . sui::h ,-·a'geric:Y cir ·institution. to have legitimate 

·.- educ~tional 'interests: including th.e educational interests of the 
.. -: ':· · child for whom consent would otherwise be ·required; · ,. : ·, 

. (B) officials of other schools or scho~l syst~Il:ls in whi.ch the 
,, .. ·Student. seeks. or rntends to. enroll; ·Upon ·condition ·that the 
.. student's.parents be notified of the transfer,-receive a copy of the 

record -if desired,·. an'd have; an opportunity for. a hearing to 
challenge the content of the record;. - _ 

.- --· _ ~. (C)-(i) .authorized representatives of (I) the Comptroller Gen­
eral of the United States, (II) the Secret~ry. or (III) State edu­

·.·,1 ... cational authorities, under the conditions set forth in paragraph 
. (3), or (ii) authorized representatives of the Attorney General for 

._, law enforcement purposes under the same 'conditions as apply to 
": the S.ecretary under.paragraph (3); ;' .. :· ;'.;: .. ·. · 

. . (D} in conn~ction with ~ ~ttident's application for, or re~eipt 
. _ of, financial aid; _ · 

-' :- •. , : ; (E) State and. ·local ·officials or authoriti~s- to whom s~ch­
.: _- . inf~rmation is specifically_ allo~ed to be report~d -.bf disclosed 
"'· : 'pursuant to State.statute adopted-'-<! . _ .;;:·:«:. :::''.:;:-. ::·. -,.,,,_ -

·: -r:o",_.;'":F' :(i) befoieiNoveiri.ber19;··1974, ifthe;allciwed'rep'orting or 
_- ::.r: J.~\_'".':''disdosiire)cOii.·c-erns·~ the''juvenile::.dlisfice . 'system ":and .;such 
- 'c•::Ll~ .;~~i?'sys·fom'·s :a.bility~t6: effectively' sefye' i:hifsfuae'nt who~e i/ecords. 
:~ -~~·~.~}~ d~~P.1 ~are· :r·e1e~ed; .or .:-~·~1:+11?..q£: .. ~:~.;·· !~ ( V.c·~~·.~-i~}f:t.:..:_l!9 ~ r·::.t~1 :1·r. ·~B..?.::.~.::-i'.:·~ :-"':?: ~.:e-:·;r .. :.:· 
:'·, n · .,.,,,;;., · :. (ii)·-':aftei' Novem' .b-er'':-'1·9·· :v1·9"7· '·•-•:.if··· tl.'i ~o:n.Gq~·):; -'li ;,~,1kb.~: ·c;., . • ... , ......... ·. ,. "t, -· ... ·····~·~:J·,~·- ..... .,.,,.:~ .. 1"·'''" 

' ff: ,:rfi'i ;~ l:Oi ;::,, . !" ::J 'tfr::·tb:~: i.kllow~d : ·rep ciriilij( or '<'distlo siif e·l·c ob'd:·r'A:S: j ili~ 
:~.·1h:1:ii:;;-1.,.,1: gJdJil~eiiiie'JU:Stice: 'System'aiid such. system'' s :a.b'ili1:Y°'-to'#£:ec:'l. 
:, · .· · -.; <;", ~, ~:. : l:. tively_;:serve, :~prior , to'--'"fi.djudit~Hoii;'l.'thf\' :shldent\'i,i.\ilfose. --
:'~ --1~'1!.t1 · ~i:.rr:"-"' l"';record.S:are~:rde. ased:; ;and ·ht-1,.;; ·c.·,·'~ .• 1 ... ,1 ;I;' )'.~i'.'.; iJ'\~~ .... ';tJ-.. ~I.~~r'·"~: · .. !1;: . . : .. , .'"'"'.." ".1.1.','. ,_, .................... ~.~ -.-.···":"'·"'·~ .. -- .. ~.~ .. -~ 1 .r :..J 1·. , ... r. ·":·.~.:1"',.,...·1"!"''!(~J....,~,\!i~!.,~.-i; .. 

r·~d!'-)7\Wf ':~hn<I! (Il)Tthe~officials''and 'aiithcirities?to ,whatii~U'Ch"'°illforj' .: - · 
~ ··1'1:1 i~ 1·i~J-ttTs'iimltiop·[is:~disdosed :c:e_rtify .. ,ii{ 1~tirig1tci.iili~f~'dtf'f[t{6ffaj' . -
~:,!;rf<:·ldtii10(16,agericyLori_;institutioni;thati,the~,ili;ifoii::i:iatidn-i:M<i.m;rl:of~foe· .. 
~'.-: . · ·. -- . - _· Bl'.f - .- ,:. '·.(: .. _-·:.::~,:~~~~i,~~~~h~:-~4@i;;'~.O:. 
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'····· ;·.;·~-'~oY§'i232~. ;f;•'.()Wf.'OJ<E:iiucA:TI:'ON ·21L~~"f'.l 
.. 0:-},:0:~ 

. ~irt:!ih':.~:,;_,ii:i~l~dis2Ios~d fO"a:n.yi::-rJfu'e.{-pfu'fy ~k:~e]:lt:ii'.§ :Provided~tin.d'~J;;~ 
. ; ill"~~;'''CJ~i:a4!:,'"stati:r1a:vYwliliaWt the1 prio?'WHtte·ri' eoniient of 'ilie'P'afe'i:\{m\ 
'. ·ffl ~t..• . . ~;-~·· ·.1JF7-UtJ-f· th. e--r5' 't''u"'d ... gn: 1t·.·11 Ju ·~-;.;:n.i..:J: .. :w.~ :.rt~.1).f~~u;#-::·1··~· -' :t··.~1: .• : t.;~r..~~-.:iJ · ... 1 ,,,?;f~'i 

.. , ' . -'• ·-- . . • ·•• r '!" •'·'""' -·· ... ·: •,•.·,~.~-:··.'].~: • •. •. •,: ·•,·.._---.'';·· ,""' ·~··r...:ji::':.. . .f! 

.:~-. "' .:. Cf) 'prgjiniz~tio;;i(~.9Il.c! ufit~g: s~qf~~j~~ ... ~o_~·: 6~; p eh~~~,~r.:.~cr~~I 
· . ;."., ,' catgi1\hl;'_agenc'ies':'.o"·f. lnsn!U~i'oi:is .. fsif'.Fh~'.'filitp·asfof de~.~loi:i'.r&"~-J~ 
. .: .. , :.:-~idatilig.:, or:· ~d:rmqi~i~riiig· -predidive' fe~.t.S';" a:dril~s'ti#iif~~Ji* 
- _ ·: _:3: denf ~id,'iirog~i0is; .'.~nd ,·~i:i·rav!ni fristi-licdon';. if ~iich ~hid.le~~t;'.~ 

.. 

1 

co~du.de<l' m.,··.sucK~a-:'.r~anner ~·.~ur·rii:it i:i~tjp:it"the·:·pei'.sCiii~Fo/t, 
... i~~n_fil,i~~tion. o(si:ud.eii~·,!1.i;t_d theiijJ'<ire:i~. by jiers~~s cit~gr:¢~h':~~ 
· . repr:esentatives of· such .organizations and· such information will :".'.· 

.. -. ':·be destrciy~d.wheii-~o l~nger-iieeded·f~~. the. Purlicis~ for·_~b.ich'it;~ 
, }s. COD~ll:~~~d~. 

1 
'. • •••• ; ~ •• -.~j :;_, ' ·' :,.:;· ;~;: ·. '',. :;~ .... =

1 

1 
·: : ~; , : :· • .• ._ ·,.. ~.; 1 

• • :
1 

• •• /--~~~·,: : : ~.,. ' 

. (G) accrediting- organizations. in. qrder to carry, out their 'ac- , 
crediting function~·;":.;· ">'~' .. : ;'.~,~~ . ..·:, .. .-.: .; . 

(H) parents· of a dependent .student of such parents, as deffued 
in section '152._of.Titie 26; .. . . . ·- · .c 

' •' • . " '" '... • "" • ' • \ ' . ' . • • ' • . • •• I,' "'I•.' •. , 

· (I) subject. to regulatibns of the E)ecretary, in connection: with 
an. emergency, appr.opriate persons if the knowledge of.su'ch 
information. is .necessary to protect the health or ·safety of. tli:e 
student or other persons; and · · .... ~ 

(J)(i) the entity or persons designated in a Federal grand jury 
subpoena, in which case the court shall order, for good cause 
shown, the educadonal ~gency or .institudon (and any officer, 
director, employee, agent, cir attorney for such agency or institu­
tion) on. which the, subpoena is served, to not disclose to any 
person the existence or contents of the subpoena.or any informa­
tion furnished,. to the. grand jury in respons'e to the subpoena; 
and · · 

(ii) the entitY or persons designated. in any other subpoena 
issued.for a law enforcement purpose, in which case the court or 
other issuing agency may order,· for. goo.cl · cause shown, the · 
educational agency o,r institution (and any officer, director, .em,­
ployee, . agent,. cir attorney for such agency or institution) . OI1 
ythich :th,e subp_ciena.1s. ~~rv.ed,, to, not disclos~ t~ any person the 
exist.ence. or con ten~ of. the subpoena or any inform,ati~n. fyr.· 
nished in res:po):lse t~ the .~ubpoena. : ,-,,-. ... ,, . , .. , , :: _ .. , .. , _., 

Nothing in clalise (E) of this paragrapl?. shall prevent a State from 
further .limiting the numbe:r ortype_ of State or local officials who will 
co.ntinu~ to have access th~reunder.: '"". · . , ..... ,,,. '..;:. 
· (2) No funds shall be made ·available "lmder any· a·pplicable pro­

gram to any educational agency or institution which has a policy .or 
'practic~ of releasing, .or providing access to; any. person.ally identifi­
able information in education records other than directory inforrna-
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. tion, ·or as .is permitted under "paragraph ·(1) of this subsection, 
llnless--7·.·. ·.(., .·J·~:· -·_ · --. ;.:.i:.·~·.... ... .;: ... :.r:._. 11.~· ::.: .• •fl!:':c1·!(.•:J~·;/ 

. ·< •(A) there is written ~onsent from the·stiiderit's parerits'speei.fy­
... ,:o: ing records to be' released, 'the reasons for such release, 'and 'fo 

.· · · whom, and with a copy of the records to be released "to ·th:e 
iJJ"" stl.!d.ent's. pa,rents and th_e_ s_t);ldent, if tj._esired..: by· ,the p_ar~nt,s, , or 
·.~.,-\:1.: (B) except.as provided in paragraph (l)(J)·, such Wormati'o~ is 
•. ·: furnished in ·compliance with judicial order, or. pursilantto ·any 
" .rlawfully. issu'ed subpoena, upori condition .that. parents and . .the 

.; .. : students are notified of all such '.orders or sti.bpcienas·in ·advance. 
'::of the compliance there\\Tith by. the: educationai institution 'Or 

':1-gency. ··· ··::.-.· ·-.·:. ··: ··.·-···J·~· ;~: l • -· • 

. (3). Notl),,ing contained m· this section. shqll predud~_,,autji.ori,zed 
repres~ntatives .. of (A) the Compfroller General· 9f the United :~tates, 
(B) the;.Secretary,. or (C) State educational authorities from havip.g 
access tt;) ~tudent or other records which mfl,y ·be necessary in 
connection vvJ.th. the, audit. and e:val_uatio_n of .Federally-supported 
education programs, or in connection. With the enforcement of th~ 
Federal legal requirements which relate to such program·$.: Provided, 
That except when collection of personally identifiable .information is 
specifically authorized by Federal· law, any dat~ cqlle~ted by su,ch 
offidals shall. be protected in a maimer. which :will not permit the 
personal iden'tification of stud.en ts -~d . thei'r 'parents by other ;~~ 
those qfficials,. and such personally identifiable. data'. shall be .. de~ 
stroye~ . when'" no' longer needed for' such audit, eva.hiation',' arid 
enfcirceme"nt of Federal leg8..I re"quirements. . .. . .. :._-:·:~ ·:·· :_:;: 

' ., ~' ' • .. ~ \., : . ! ' - • ' . .• . • . - • ' ' . . -· . . • . " . " ' - • .. - ; .~ .'l •. 

· ... (4)(A) Each ·educational agency or institution shall· maintain ·'a 
record, kept with the education records ·of each student, which .will 
indic.ate all indivitj.uals (other than those ·specified in. paragqi.ph 
(l)(A) 'cif this subsection), 'agencies,. or organizations. whfch: have 
requested or obtained access to a student's education.records "i::ii'ai~~. 
t;;:iri'iid by·; sudi'·~:d~'cati6hai' agency or iri'~iihitiori, aHd which will 

:"'".-1. · ·• ~·· · ~ ·1 ·· • · _ · · _ · ·1 •. - •···•· ·-r ·-,--.. _\··, 
i_ri.dicate · specifii::ally '.the legitirriate i.ii.i:erest tp.~f'e'.ac,K~·i:~~r'P,.\:!r:son, 
agency, or ,prgan~zatio!I. has. if). obtaining thi_s. infm:tnatio,l).:: · '.'.Su~h 
re~&rd_::of a<c~ss'..:shal.r-l:ie ;-'availabl:e'.".i:iiily '. ·fo :p-ai-1erits, ••to th'd I ~chool 
affici?.l 'attd.'his ·a.ssistant..s .. wfici a:re're\ij:ian'sible foi'tlie'C:tistodfC>f-'such ·. 
recoi-ds·.:·an:d t6'person5 o·r organizations authorized in, anH U'il'der. the 

.. coi,':li.Htions of, clause~:-:(A!,~ ari,Q..i.J (,:.:);. qf., t>,aragr,apii c(U.;·a:s,:ii.:me~h~'.fof : 
· fiuditing the .. oneratiori of the system.-1 .1,, ''F .,,,1:.r; ·, .. ,.,," rtJ';,~ .. ~~;;!·'·:1 .. 1'£i.P,.:.:.,: · 
."'.'"' t;,.,i•'!- '(.-·"'"·-'I.._..,~ ~1-..4 ''' ···• 1 u.~ . .,,i...,\_~ •. ···- JJ.t . .:;. ~'\,.i . .1 ,Jl" . ..>. (?.4/.J-o. ... .s..i.;; ." H.;.i: -. 

~ ?;i(B lK:Witfu;resp'ecit to''. thi~,··sub/ec'~~n;h per~9n~l. ~illfo'#'.~i;f,9Il'~§hai! .. .'. 
': ·.only:be1transferre.9. ·to·,a.:thrrd··.pa,rty .on.•the.:condition;::that'isu~h;op<:LrtY .. 
if}willLnot p~hnit;a.I_lyiother',:pafty:•toi.bave ~ac~ess~,toi::iii.~h:~fu!9idliiti6n · .•. 
L\llithctut:.i:he ;wntten :consent 9£ .. tlie' parents\cif the stua~n.t'.@ii(~illil?if'. 
'.party.)i:rntSi.de the .. educational:agency. 6:c{in~titui:ioniipenn:its';~·cces~it8 .. ·. 
~~::; .,, . ' ' . -.. - . .915' " _·, : ' . : .'.:'i' '.o::"";e,;~ :~;j):~t.: .. : .. ·:,: .. 
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' 
information .:'ill.' vicilatihnl ·of!.:; paragraph;• d)(A)ir'.or><.fails ; to·;;d~~~: 

. information in violation of paragraph (l)(F), .the 'edutational· agek 
of institutiori·: shall.ibe ·prohibited.from 'permitting: access'to: rnfo .. ' 

• tion from edU.catiori., recbrr:[s_ .to. that third. party, fot a·peri.od of !;lpt .1,' . ~ , 
th ~ . . " . . . . . . ' .. . .. J . - • .. . • 1 . -"',, "'"'~ an .~Y~-Y~~~·. I ~~.;..l .. t~~ ::._.:;.·.:_'.~};;::.:·.~. ·:~·~\.'!. ·~'f1 .· ··:~::·,' :.] .: .r •. : .. (.'t7i )-'.··: . . :P~~:·~ .. 1.~'\J{~! xrtJ\.'il~'f:J& 

·:t (5}:Nothir:g' iri this s~ctia~· shall be.con~frued to prohibit',~tat~ ~cl~~ 
locaL educational offic1itls ; from: haymg access: to .. student or. othei;i\:;i;i 
records .which· .. may· be. necessary. in. connection- with. the' .audi( ~d .. ·~1E 
evali..iatiori of. any federall.Y' or 'state supported. education p'rograin:Cii;·~~j· 
in corin,ection with the ·enforcement of the Federal legal'requireme~t~'· :::·, 
which' relate to any sucl:i program, subject t'o the conditions specified ... ;-
in the proviso in paragraph (3). •· · · .... 

'•: 
· ( 6 )(A) . N othihg iil this section shall be construed to .prohibit·: an 
iristitutfon:: of postsecondary· education from· disclosing; to ari alleged 
victim of any crime"ofviolence' (a:s that term is defined in· section l 6 
of Title. 18), Or' a nonforcible sex offense, the final resultS of any 
disciplinary· proceeding ·conducted by such institution against "the 
alleged perpetrator of such crini.e' or offense with respect to such" 
crime or offense.· .. - •~:-;..-,.''!' 

.. ; . . . ", . .i'i' 
(B) N otliing in. this · section shall be construed . to prohibit'"an 

institution of postsecondary education from disclosing the final'~e:: 
sults ·of any .disciplinary· proceeding conducted by such institution · 
against ·a: st:Udent w~o is· an allege~ perp.etrato~ o( ~ny crirne:'~f · 
violence' (as that term is defined in section 16 of .Title· 18), or. a 
nonfordble sex offense, . if the institution deterIDines as a" re~i'clt 'of 
that di~ciplinary proceeding that the student co~itted a'. vfolatioii.'of 
the' institution's rules or policies with respect to such cnme or. 
offense: . . . " . ". . ' ',' ;,',_. ::· 

' . .. . . • . ' • :•.. . 1 ···.·.:· •• : 

: ·(C) For the purpose of this paragr'aph, the· final results of.'any. 
• . . . . . " . ... . . .. .. . . " . , "")l ~ 1 

disciplinai:y proceeding'-.'· - · · ..... ·· · ' '·' · '·1
• •• . '. '': : .'.· 

• • ' • - • • ' . . ' • ' . • • . . . ' • ' ' .. : ! . - ' • . • ' • • 1 ~ : .. !' 
· · Ci) shaU include ·only the name of the student, the· viol!l,tion 
' . ciimi:nitt~cl; and an'y 'sanc:tion, imposed b£ the iillitifutiori' ori. tli'.ai: 

_. sti.t~~-rit; .a:.11~;·;: ~:~>J ~~-~- .~ ·. 1

_ •• • • ·"'·.··'· • .. __ .·:~.-~ .. ~~·.'.· •
1 

·: .~:;~:·;_
1

1>· 
. (ii) may include the. name of· any other :student, sucl\ a,~:.a 

victim or witnes~; only With' the' 'Writi'en. consent of that' either 
· student.. - ; 1 • .~ •••• -'· •• ~, • ••• •• ;.: ••• ~.;: •• • :· ::,. 1.,. .. ~r-:"/i 

(c) Surveys or data-gathering activities; regulations'-' .·=.:: : r:'.::.;.:;!,:,· 1 "'":~. 
Not later than 240 days after October 20, 1994._ the s·ei:retarfsHaU:. 

adopt appropriate regulations· or procedilres, or .. identify ·existing 
regulations. or procedures, which· protect· the rights of priva'.c:("of 
students and· their families in connection with any surveys or. tla.ta0 

a-athering activities conducted, assisted, or authorized by the· Sei::re" · 
~ary or an administrative head of an education agency .. Regulations 
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established tinder. this subsection ·shall. include. pr:ov'isibns· controlling 
the.-use, dissemination, :and protection of such data;.JfNo survey or 
data,gathering· activitie::; :shall ·be conducted by. th~._!S~cretacy,' or an 
administrative .head of an education agency under an .. ·applicable 
program, unless such activities arir. a!J.thorize;J,l:>y_layi, .. ;:-' ... , - .... ' 

·: . . .. ',Jl·.l:.~'t. ; .. ·:·!.' ,,-,1 ........ ·1 •. , .... 1 ..... .J~t~· .L1fJ».:.: ·'.·/-·.~.it:.~.~~ 

(d) Students' rather than parents' permission or CC?,1'.~;:~t, ";· ,. , ; 

... fo;i:! ~he purposes _of .. thJ.s ~e~tion, when.ev..~~ a .s~d.ent.~~a~, ,8:.tt<J,ined 
dghte,en. years of, age; or"is '!-ttending ~n mstitutlOl\O~ po~ts17~qndary 
~du'c~ticin; 0e. P.~:§issi~~ )ii;- '.'c~.!:ls_ent'. .~~9:.iire_d,_q\ ,and ... ;t?e nghts 
accorded .to the ,parents of. the studen~ shali. thereafter,. only be 
r~qu~ed,'of and acc9r<le? t_o'ih:e-'ktudent .. :\: .. :. : ' . .'', ., :'·:: :·.~> 
(e) Infonning pare~ts or students of.rights under thfs. section:·>'! ·­

:No funds shill h~··rii·ade ·a;:,~ilable ~rider knytapplicable pr~g~a'tii. tci . 
. any educational ·:3.genc'y' or in~titution. unleiis. such. "agency 'or 'mstitu­
tion effectively infoniis the pare"nts' o"f students;. or tlie· students, if 
they are eighteen years of age ·or :older, or are· 'attending' an institution 
of postsecondary .education, , of the rights '.accorded .them . by this 
section. 

(I:) Enforcement; termination of assistance . : . · · · '· :_ ::._; 

The.Secretary shall take appropriate actions to enforce this section 
and to deal with violations of, this section, in flCCordance with this 

. chapter, except that action to terminate assistance may be taken only 
if the Secretary finds there has been a 'failure to comply with this . 
section, and he has determined that compliance cannot be secured by 
v·Oluntary me"aD.s' .. ·· · . ' . ~· , ·> 1 

• • '. : • _ .,·L· ' , • · ··: ~:J1 .,·.· 
. '.· , ... · ... · . .' .· .. ·..... i ,,, ·.• ·'. :! • ... . ' •• ::.:~·.:. ~ ·._; < .. 

(g) Oflfoe and review board; creation; functions . . .· .. 
: The Se~~et~:· shall. est~blish .or de~ig~-ii.te ~~· ~ffic~: ~d review 

ho'ard Within the. Department for the purpose of investigating,. ,pro·~ 
<essi*g:'. re-yiewng,1 ,Eµl.d, . ridjudica~ing .vi.olatiO~ . cif tlys, -~~CtiC)J1 ~,afi.d 
~qn_:p_Iaint!).:,~h.i¢~. ;iflaY. p~ 1.~]ed. c.c:ince:i-n.ing aUeg~d ~P~'!:~ion:s .9f .J:hi~ 
secti_on, Except for th~ :conduct of hearings, none. of the:forn~ti1;ins 9.f 
~e. Secretary tinder . t:l;is.:·~e~µo_~:,~h-~ ~.b,t<, ,c,arried,,put \I). .. ,~Y. :of-:.the 
regional offices of such Deparl:inent. · ... '· · :·.,. :· ·:·. '· <: '· 

(h) -oi~~~?liri1t~1~~~ci'~;:ir£l~1:~~ii~~;.::~ ,(( Jt:~ ':1.~-~;.';; i::!-;- · -:~:.::·~~:''~'~ ,~:·" ' .. 
:~;;ft~ilii~k ~IB:.1~-1~!~~h~rt~' .L ~h~U ~Pr~~bf f ·~~J·.~~~~§~~~~:~r··.1~~~¥i°d~~~:~f;. 
. t"tuti' fr . "Io ri"lle- ,','\' • . ·'·· . . . • . 'I "< , ' i'· ,,.;" ., •' ms 1 on om--. , ' .... :•.·. ~·JhJ./• .:•:"', · 1·..:.iq·:h · ~·-:in~~~, n.G"'J' • 1t:-:.ni:cr,.,\ J'l.!,&:l 

:~:~:; 1~ .. 1 ff)~ ~&-~1~dJi"f[~ ·,}~~: 1 Ii~f~·~.in£J~ati6~ .iJ.lh~ 'Jd~ghtii>~r.~~tora ~ •• r -1:.1r ,._,-.... ·J· ... ~g_,, 1 P.P 1 ... P~1.111uv .. •, ,- 11-:u~ q ""J!:JJ1~1· 1 -·w•l, 
·"'··:-of-any :student'¢"oriceining-?disciplinary action taken against such .. 
: ... ' student' :tor conduct that posed 'a'sig!µfkane dsk'ti'i 'ili'e'sa:fe """'or. :~ l ·:~;,wb·1r~BEirrt:"j b£~iill.·~t '. st&agr. t r_:~6thi~~:~-s'tiid~.h~~ .. ; d~:·dili~t~.liii~~be·~~·ot 
':'·~~~:: ili~~sc:li;~y ·~~~;1;.i iY:~ -~~;0:;~1 :7;j:'·;.:,~;:;,:--·::·1;: ',-_;:;;::;; :r:·:F~::-:· :;:· .:. ~·~ ·~,: :,,_;~i;:.: · 

. _; · ...... ;: _: '-!:··;:--.+.~-:7:"i~.:l(.~:~~~~-- .. ~~ ....... ,· ···.·· .. . 
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2ot§'12 -··~ 
' - c ) ' 3•2g 2•·:'n;':IiOf:EnUCATION Ch~.i~·Bi 

- . .::_.,,_...;.·~.wtif~ 

2u:t!_'.:-':' (2)" ~i~cfos.inr .s,uchi Jnfcirmatiori : to' t;ac~e'i-s '.'and ' si;:hopl r~f#i 
·1t1 r:: c1als; · mcludmgi :teachers ·and . ~choo], officials. 1ri,. other., schools~1tlL 
~o;; ~1w_h9•. have:.IE!gi_tiilla~e!·educational= hHer'ests in:· the: behavior.ii'i~f#; 
:::.~~-2- stu.P_{:!nt~.:1c.1~t~{:~!.- ·., :f.:t:1;;;-~~{Z ·.:: : '.·:1 t,. ·::.:..\:;!:•:..\ . :_:_~~ : J.:,_ ... :tlH/._:·r_t~ ::~,:~~Jr_=7:".}::iH·trrW,'f~F°iA~ 
co nh!g- aiid ·ai6ri~~ic~g1:fii~~i~uicl6'~iii~~,·;~ '~·,, ,;. 1-~' ,,~·::r.·;•.• ·'''e·J~1:~t¥~ 

:;, · · · 1 ·i~ ,.~t1·1"1·,.·. ··-r'~ ··h·'~ ~ · ·-··~· ·· ,.,, ...... ·-, -,.":1 ... -"····1- .... =--~ .. ·';.1-ry";J· :ri·~.l~·~w · (1). Irl general""""".""(·,.11 ·~"·' • ""~· ·· :. '"; ... :·" .. · •. :-. ............. :i·:i"."""" 11'~i·:;~> 
()-:- rri' ,~ ~: '. . ; . r:. ·:_t' ~;,.1·rl '.c.r.:; .. : .:..'!": .;. ~ .. : ',· ' ... '.1 ... '· ' ·: .' ·~~ . . . ..:~ -~·~~ ...... : ' .. f1.' .'}·: ~fr:·~1v1:!~ 
,;.:'.'; ~ ... 1'l?~(~~ .. thi_s"~li~!Ji:e~ [20 IJ:s:q;A §_, 122l~et.:seq) i;t,..~~~~.~it2;i 
: . 28 of this title [20 U.S.C.A.·§ 1001 et seq.] shall be constrtied'to:::::: 
:'::;·'·~· ?.r:ih!~#'.'.a'~J~.sti.tiltio'n' ~(b.igne( ed;'.i_cation .. ~?rii, .. dis~lo~iii1~:X~;1~:;B 
. ~. parerif or legal g)..iai'dia'n: of a studt:nt; info.rrriation regardirig.'~hiy '.~ 
. violation of ariy Federal, State; or !c'i'cal.la.~;' or of a'.tiy' riil~"6f." .. 

: policy of the institution;.: governing the use or possession (of 
alcohol or a controlled 'substance, regardless of whether that 
iilloi-~atio~ is·c~ntained iri the student's education record~. if...'...: 

,; .' · . (A) the st~dent is under the age of 2.1; ~nd . . ~--··'. . 
... . · (B) ·th~. insti~tlon determines that th~ student has coiri~ 

mitted a . disciplinary violation with respect to such· us~ or: 
possession. 

(2) Stat.e law regarding disclosure '' ·j;"l· 

. Nothing in paragraph (1) shall be construed to supersede any 
provision of State ·Jaw that prohibits an institution of higher 
education from making the disclosure described in subsectiOn 

. . . (a.j: . 

cf>'uB.L: 90-247, .Title IV, § ,444, forn,.erly § 438, as· added Pub.L. 93-380, 
Title V, § 513(a), Aug. 21, 1974, 88 Stat. 571, and amended Pub.L. 93"'568; 
§ 2(a), Dec. 31, 1974, 88 Stat. )858; Pub.L. 96-46, § 4(c); Aug. 6, 1979, 93 
Stat. 342; Pub.L. 96-88, Title III,§ 301, Title V,' § 507, Oct: 17, 1979, 93 
Stat;- 677,· 692; Pub.L. 99-514, § 2, Oct. 22, 1986, 100 Stat. 2095; Pub.L. 
101-542, Title. II,§ 203, Nov. 8, 1990, 104 Stat,. 2385; _Pub .. L. 102-32~riiµ~ 
XV,§ 15?5(a), July 23, 1,992, 106 Stat. 840; renumbered § 444 and am~nd; · 
ed. Pub.L .. 103-382, Title II; §§ 212(b)(f);.· 249, 261(h);· Oct. 20; 19.941_ 108 
Stat. 3913~ '3924; 3928; · Pub.L.. 105-244; 'Title' 1, §. i02(a)(6)(C), Titl~')X: 
§§ 951;952, Oci::.7; 1998; 112 Stat. 1618, 1835, 1836'.) · •' · · "· [:·!'.'?.'? 

. i' sb' in' original. The .period probably should be .: c~in.ina ...... I ,-, '' "'. :, .! • :.1 11' 
• : ! • 1 .• •• .. • . '.-:.; · · · : i·.1~.!~L 

HISTORICAL AND ST~T~~o~~ NO:~s :, ".''" .' ; ·.J) 
.Revision Notes and Legislative Reports . . 1979 Acts. House Reoort No. 96-338, · 
· 1974 Acts. House Report No. 93-805 · see· '1979 U.S. Code Cong.:.·a:nd Adm; 
and Senate Conference Report No. News, P· 819. · . ._~ "1·,:" ·1;:··~: 1 ".'f.~t 
.93-1026.,soe. 1974 U.S. Code C,ong. an~' . · Senate Report No. 96-49 and House 
Adm. Nevis;p: 4093,' . · · · · · · · . Conference Report No.' 96.'...459. see 1979 . 

" ·" · ···. · · .. •. · .. • · ,. .... U.S. Code' Cong. ·and• Adm;,.News; P·' ·· 
. "riouse R~p-~n,No. 93.,:1056 ·and ·senate .. 1514. , .. -, .. · 

1
..... , • • • 

Conference· Report· No. 93.:.1409. see 1990 Acts. House Report 'No. JQ!-518, 
1974 U.S. Code Cong. and Adm. News, p. see 1990 ·U.S." Code _Cong. and. Adm. 
6779. · · · News, p. 3363; ·... l :·· · : · '" ·: :· ·0 
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• '1,~ 

··:c.;;~, 
- .. ,., ·-"1 

m,34: CFR s·~btltl~A (7- l-D.3 eciiliJW 
,,:.i:;,_1 H 

rJPn:.911: 
· · ·.wr: 

1"ti;;;°(ii): . .Iilsuing-, a n_otlce .to· terminate for .,99.22: 1}.lbat:minirn_u...,, requirements_ ex.Js_tcJoi 
~··deifault;\'.:either .'iir· whole.> or.c:in" ·part . the .condllot of a hea>:'.ng?_.;· ,.,._'f : .. '!(:,f'T,:i.tl~ 
'!!~der 48.0FR.49.102::.;~ 1'.i1J .. ,!Ll.~r::11.1;.:~·~··.· - •····· d ... - ... : ... ~ - ••• ;..... • •• •• - • •• • -··-~;..,..1 
_,,.·1 (b) :· Il,'""after: an , investigation-:. under Subpart. p.,-May. an Educational Agenci 

. , . . · _ .. ·or Institution Disclose Personally_ lderitt: 
§ 98,9,. the Secretary :fiilcl!f tliaf a:recipi- : fiable information From:. Educo!lon'! 

- ~:~1~~:;t~trs~~\~:;;:;ef0~?£ri~'!ai~1:~· :.· ' '.::!1;.~_o;~s~;::' .. °":''' _ -,',;·. ·_.· _,,.,., . '/,;:~!/ 
Secretary_,;.prov1dee:1. the: .. complainant .; 99.30_'.· Under'whn.t 'i:ondltlonais prior ·caD.'sOiii 
and t~e .recipient or coritractcir. written · "·'·' i;eciufred tci \lisclose information?· .. :::·_••:<,\~ 
notice 'of .tlie decisfon and. the .basiS for --99.31'-• ·under whli.t condltlonB Is prior consent 
· · .. . · no't required to disclose information? d:1:,. 
the decision. .,_,. -: ........ ·,::,.--- .. ;. · 99.32 _Wbat reoordkeeping requireniiiii~ 
'<Authority: 20 u.s.o. l22le-3(a)(l), i232h) ~Xist ooncorning requeste · a.nd disc!~ 

.'l.i. - .';. -. .··. ·· ·: ae.a:ur~at. limitations ·apply· 'tO ihB,., f; 
PART 99"-FAMILY EDUCATIONAL dleolosure otinformatlon? . 
. ·.. RIGHTS AND PRIVACY . 99.31 wliat oond.ltionsaµply to d.iso10.sui:a·~, 

information to ·other eduon.t1ooal e.'ge'n. 
_... ·'. ' .'·, . oles or lnetltutlons? . : . ·: ., 
... 'subp'ort A..:..G_enercl 99.35' What oondftlons apply to dlsoloeure·ol 

Sec. 
99.l Tii whibb' educa.tlonal' agencies or lnstl-

t11tlons do thees regule.tione apply?· · 
99.2 WllO:t. ls the purpose of theae r~gula-
. tiona? -,.. · · · · 
99.3- 'What def!nltione apply to these regule.-

tlona? 
99.4 What are the rlghte of pa.rents? 
99.5 What ara the rights of students? 
99.6 -- [Reserved) -
99.7 Wba.t mu.st an eduoa.tiane.l agency or 

inst1tution· include in its annual notiiica­
tion? 

99.B What provisions apply to records of a 
· law 9nforoemsnt u.n1t7 · · 

Subpart s-whcit Are the Rights of lnspec· 
· ·,:, lion ond Review of Education 

Records? 

99.10 Wha.t rights exist for .: parent or 'eligi­
ble atude3nt to in.sPeot and review edu­
cation records? 

· 99.ll Ms.y 'an 'educa.tional agency or institu­
tion charge ·a fee for copies of education 

.,. records? ·. 

. 99.12 What limitations exist on the right to 
inspect and review reoords7 

Subpart C-Whot'Are the Procedures far 
. : ;· .• Amend,lng Educotlon Rec~rds? ... · 

. 9·9.20 Ho~. can i pa.rent or eli~ble student 
· · request ameridment of the etu.dent's edu-

cation records? ··· · · 
99.21 Under what conO.ltiona does a parent 

or eligible at11dent have tbe right to a. 
hearing? 
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fuformn.tlon for Federal or ·State pro-
gram purposes? . · ' 

99.36 · Wbat oondltlons apply to dieoloeure oJ 
Information In bee.1th and safety enier· 
genoies? . · 

99.37 Wbat condltlona' apply to disclosing di· 
· rectory iniorma.tion? · . 

99.38 What conditions apply to dlsclosureol 
iniorma.tion as permjtted by State stat­
ute adopted after November 19, 1974, con­
cerning the juvenile justice system? . 

99.39 'Wha.t definitions s.pply to the nan· 
coneensue.l disclosure of records by post,. 

- secondary educational institutions in 
connection wlth d!scipl!ne.ry proceedings 
concerning crimes of violence or non· 
forCibl6 sex offens.ee7 

Subpart E-Whot Are the Enforcement · 
Procedures? 

99.60 · wb.O:t fllll~tions ha.s th
0e Secretary dol;­

gated to· the Office and to the Office of 
Adminietrative Law Judges? ! · ,: ·. 

99.61 Wbat responsibll!ty does· an· edu· 
ca:tione.l a.·gency or institution. have can· 

. oernlng oon!liot wlth Stato or looal. la.w,s? 
99.62 "W"hat informe.tia.n must an educationa.l 

e.genoy or inst1tutioD submit to the 0£~ 
fioe? · 

99.63 Where are complaints illed7 -: ::~~ ~= 
99.64 What ls the comple.lnt procedure? -' 
99.65 What Is the content of the notice o!, 

ciomplaint isBued by the Office? :. . · · .: "." 
99.66' What are the responslb!11t!e9 Of the Of·; 

!ice in the enforcement :prooeae?· - .. ' .. ·, ·· 
99.67 How does the Secretary enforce de.al' 

stone? . . . ....... fJ~ 
.APPENnrX A To PART 9~0P.IMl!lB DF. V!OLE~Oll: 
DE~ONB .·i~. ~ 

AUTHORITY: 20 U.S.O. ,1232g," unless oeh:ir:
1 wiee noted. · . ·· ·•1:·,-. 

· .. Botmom; 53 FR 119~3, ·Apr. 11, 1988, unlo~; 
OthB!"WiBB noted. . . ·-! : .•• 
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r.Offlce of the Secretory, Education 

Subpart A-General 

: ,, § 99.l To which educational agencies 
·· ., · or institutions do these regulations 
I .1, .apply? 

(a.) Except as otherwise noted in 
... , § 99.10, this pa.rt applies to an edu­
"'·cational agency or institution to which 
,•funds have been made ll.vailable under 

any program administered by the Sec-
' <retary, if...,.. .. .. . 
· .,. (1) The educationll.l institution pro­
. -.v1des educational services or instruc­
. · ti on, or both, to students; or 

· (2) The educational agency ls author· 
· · !zed to direct and control public ele­

L'mentary OT Secondary, Or pOStSSO­
" ondary educational institutions. · 

(b) This part does not apply to an 
educational agency or institution sole­

. ly because students attending that 
· agency or institution receive non-mon­
• etary benefits under a program ref-
0 erenced in paragraph (a) ·Of this seo­
. tion, if no funds under that program 
are made available to the agency or in-

.· stitution. " 
(c) The Secretary considers funds to 

. be made available to an educational 
agency or institution of funds under 
one or more of the programs referenced 
in paragraph (a) of this section-

§99.3 

§ 99.2 What is the purpose of these reg­
ulations? 

The purpose of this part is 'to set out 
requirements for the protection of pri­
.vacy of pa.rents and students under sec­
tion 444 of the General Education Pro-

. visions Act, as amended. · 

(Authority: 20 u.s'.o. 1232g) 
NOTE: 34 OFR 300.560-300.576 contain re­

quirements regarding· confldentln.11ty of in­
formation relating to handloa.ppsd chlldren 
who receive benefits ··under. the Education of 
the .Handicapped AOt. . .. 

[53 FR 11943, Apr. ll, 1888, a.a amended at 61 
FR 69295, Nov. 21, 1996] . 

§ 99.3 What definitions apply to. these 
regulations? 

· The following definitions apply · to 
. this part: . · 

. Act means the FamUy Eldui:ational 
Rights and Privacy Act of 1974, as 
amended, enacted as section 444. Of the 
General Education Provisions Act . 

(Authority: 20 U .S.0. 1232g) 
Attendance includes, but is not lim­

ited to: 
(a) Attendance in person or by cor­

respondence; and 
(b) The period during which a person 

ls working under a work-study pro­
gram. 

,.. (1) Are provided to the agency or in­
. stitution by grant, cooperative agree- (Authority: 20 u.s.o. 1232g) 

ment, contract. subgrant, or sub- Dates of attendance. (a) The term 
contract; or means the period of time during which 

(2) Jo.re provided to students attend- a student attends or attended an edu­
. ;.Ing the agency or institution and the cational. agency or institution. Elxam­
" funds may be paid to the agency or in- ples of dates of atfondance include an 
_stitution by those students for edu- academic year, a spring semester, or a 

;. oatlonai purposes, such as under the first quarter. · 
,·P.ell Grant Program and the Guaran- (b) The term does not include speclilo 

. ;: teed Student ·Loan Program (titles IV- ... daUy records of a student's attendance 
· '. A-1 and IV-B, respectively, of the at an educational agency or lnstltu-
'.' Higher Education Act ._of · 1965, as tiim: · '" ... 
' amended). 
., .. Cd) Ifan_ educational agency'cir'insti­
.,:~,tution .. receives funds . under one or 
[i;'more of .the programs covered .by this 
#;:l1s.eation, . .,. the. regulations tn this pa.rt 
i;\1.o.pply ·to ·.the. recipient as a. whole,. in­
~ .. oluding each of its components (such· as 
i.d ":.department w1thin a university). . ·- · S(A th:. . .: .. ". ,., •. c ..... '.• .. ' - · · · · c~::.-
~i1l·: .. 1?:,. ?rit.y:_29.:q._~.o. l~~g) .. ... ·.:-o:· .... ,. _1 

~· [53 FR ii943','·.A,;,;.·.;:1i, .19SB, ;,:;,";;:;;..ended' ~t 61 
\;FR 692!l5, Nov. 21,-1998; 85 Fii"41B52, July' B. 
•:20001 •,·,' • .... :,........... ,:',, :•.:,·::,.:i;.,, L';!:.J'. 

.·. ·-· " 
· . .'(Authority: 20 U.8.0. !232g{a)(5)(A)) 
,. .. . .· . . ' . 

Directorv infonnation means informa­
tion contained in an education re·cord 
·of·, a ·student that· would not ·:ge.nerally 
be considered harmful or an invasion of 

• privacy if disclosed.,·rt·. includes, ·hut is· 
not limited .to,'·.the student's name·,·.ad-. 

- dress,· :~·telephone .!listing; :,'._:electronic' 
:c ma.lb>address;'::'.photograph; ·,.date:tand 

place ·af birth, major, field ·:,of. •study, 
·.-: dateei'of attendance, grade level; enroll­

ment statue (e.g., undergraduate·:;:or 
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C:§99.3 

.. gra.dµa.te;. full_-tlµl~ .ox:. pa.rte.time),: pa.r­
. ticipa.tion in offima.lly recognized ac­
. ti vi ties and sports,. weight. a.nd height 
•' of members of athletic teams',' dei;rees, 
. 'honors and awards'' received; .. 'ant!:' the 
"'·nios·f're6ei'rit'. ed1foa.tio:nal' agency o~' ln­
' 'stitutioii a~tei;ide~:~:,:::;_ ;:~ .. ·.~·'. ;.~ .. :::.:'. 

(Anthority: 20 U.S.O. 1232g(a.)(li)(A)), ;. .· ... 

.. Disciplinary· .t~cti~.,; .. ior pr;~~eding 
m·ea.ns thfi"-investlgation, adjudication; 

·or lmp'oslticin ·of' sanctions by ·an· edu· 
cational agency or inst! tutlon with re­
spect to an infra.ction or violation of 
the internal rules of conduct applicable 
to students of the agency or instltu-

. . tion. ·'' ... ~:;.. . -. . , . . ... 
· Disclosure ·means to permit access to 
or the release, transfer, or other corn­
mUJJ.ica.tion of personally identifiable 
information contained in ·education 
records to any party, by any means, in­
'cludlng oral, written, or. electronic 
means.· · 

(Autllorlty: 20 U.S.C. 1232g(b)(l)) 

Educa.ttona.l agency or institution 
meana any public or private agency or 
institution to whlch this part applies 
under§ 99.l(a.). 

(Authority: 20 U.8.C. 1232g(a.)(3)) 

Education records. (a) The term mea.na 
those records that are: ·. 

(1) Directly related to a student; and 
(2) Maintained. by . an educational 

agency or instituti'on or by a party act­
ing for the agency or institution. 

(b) The term does ncit include; 
(1) Records that a.re kept in the sole 

·possession of the. maker, a.re .used only 
as a nersonal memory aid, and -are not 
acce~slble or revealed to ,any qther per­
son except a temporary substitute for 
the maker of the record. . . 

(2) Records of the law enforcement 
unit Of a.n educational agency or insti­
tution, subject to the provisions of 
§99.Bc . . 
. (3)(1)· Records relating to. an indi­

vidual who is employed by an 'edu­
cational agency or institution, that: 

(A) Are made and maintained In the 
normal.course of business; ·. · · · 

. (B) Relate exclusively to the indi­
vidual in that individual's capacity as 
an employee; and 

··--~, 
" 34 CFR. Sµbfltle A (7- l-03 Ed!ticin),, 

(11) R.~.o.o~d.~ z:.ela.1fl;ng;0,t°-, ap:_individul~ 
in attendance a.t the a1jsncy or institu> 
tion·.J"hO. is .. employed· as a. result :,of: hi;! 
orccher.~ statua: -as· S:::student···.arei; .. ed)l.~! 
cation records a.nd not excepted underi 
.·paragraphjb/(3)(11.~f tJl.is. deflni.tlon:·., : :; 

·: c(4),cil,ei;i,orda,,9;n a. student_,)Vho: lsi,lBj 
: yea.rs. qf a.ge __ or o~der •. oi; i~. ~t.tending-,_~n: 
. institution of· postsecondary .e.ducatloo./ 
·th.Lt a.re·. ·". :,· .. · · ........ · .. ··" ·1 .... · ···ni·' 

(i) Ma.de -~r· ~a1iltai.ried-iii'·a.· piiy~1:· 
Gian, . psy(Jhla.trist, , psychologist;,. o~. 
other. recognized. professional or. para-· 
professional acting in his. or her prof es-. 
siona.l capa.ci ty or assisting in. a para. 
professional capacity; . . r. .. . • .. 

(11) Ma.de, maintained, or used onl)T io. 
connection with treatment of the stu-
dent; and . . 

(111). Disclosed only· to individuals 
providing the treatment. For the pur­
pose of. this definition, '.'treatment" 
does not io.clude remedial educational 
activities or activities j;hat a.re part of 
the program of instruction at the a.gen· 
cy or institution;. and 

(5) Records that only contain .infor­
mation about a.n individual after.he or 
she ls no longer a. student at that ageo.­
IJY or institution. 

· (Authority: 20 u.s.c. !232g(a.)(4)) 

Eligible student means a. student .;,;ho 
has . reached lB yea.rs .of age or. is a~ 
tending a.n institution· of postsecondary 
education. · · .. 

(Authority: 20 U.S.C.1232g(d))' 
Institution of postsecondary education 

means ·an institution that provides 
·education to students beyond the· seo­
onda.ry school level; "secondary school 
level" means the educational level (not 
beyond grade 12) at which secondary 
education' is provided as determined 
under State law.. ,,., 

(Authority: ~O u.s.c. 1232g(d)) . 

. Pa.rent means a. pa.rent of a. student 
and includes a natural parent, a. guard­
ian, or an individual acting as a parent 
in the absen,ce of a. parent or a. guard-

.. ia.n.· · 

(Authority: i.o u.s.c: l2J2g) 

·(0) Are not available for use for any 
other purpose. 

· P'a.rty means ·;in i~di.vi~hal:. ~g·ea'c:;; 
institution, or organi.zi:-tlon.'. . :· ·.; 
(~~thor!ty: 20 U.S.C. 1232g(b)(4)(A)) 
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- Office of the Secretary, Education 

Personally identifiable information in­
cludes, but is not limited to: 

(a) The student's name; 
(b) The name of the student's parent 

- or other family member; 
.. (c) The address of the student or etu-

. dent's family; -
·- (d) A personal identifier, such as the 

student's social security· number or 
. student number; 

- .(e) A list of personal characteristics 
· that would make the student's identity 

·, easily traceable; or . -: .:-
(f) Other information that would 

make the student's identity easily 
traceable. 

(Authority: 20 U.S.O. 1232g) 

Record .means any -information · re­
. corded in any 'way, including, bttt' not 
limited to, hariij.wrltlng, print; ·aain­

'.puter_ medi1~., vj.deci or" audio tape, film, 
roicrofilm, ·and microfiche. · · · . .. . . . . . : . . ·.: .-: ' ' -.... .~ . ;~·· 

__ (Authorlty:.20 U.S.O. 1232g) 

Secretary nieans-'the s·ec'retary- of the 
·u.s. Department of Education cir an of­

: ficial or employee of the Department of 
··Education acting for the Secretary 
. ·under a delegation of authority. 

(Authority: 20 u.s.q. 1232g) 

Student, except as otherwise specif!­
-- ce.lly provided in this part, means any 
.. Individual who is or has been in attend­
ance at a.n educational agency or inst!­

. tution and regarding whom the agency 
or institution . maintains education 

- records._ · 

§99.7 

§ 99.5 What are the rights of students? 

(a) Wnen a. student becomes an eligl­
.ble student, the rights accorded to, and 
. 'consent required of, parents under this 
part transfer !ro.m the parents to the 

. student. .. , 
(b) The Act and this part do not pre­

vent educational agencies or institu­
tions from giving students rights in ad­
dition to those given to parents. 
· · (o) An ind! vi dual who is or has been 
a student at an edu.cationai'!nstitution 

·and ·who ·ipplies for admission a.t ·an-
.other compon'ent •cir that institution 
does not have -rights uiider this part 
with respect to records maintained by 
that other . component, - Including 
records maintained in collJlecition W1. th 
the student's application for "adlnis­
sion, unless"the-'student is' accepted and 

. attends that. other component -of the 
institution. - -.- " .. _ · 

(Author! ty: 20 U.8.0. 1232g(d)) 

.-(53 FR 11943, Apr. 11, 19BB, e.s.amended _a.t SB 
FR 3188,, Je.n. ,7, 19.93; 6.5 FR ~1B53, July 6, 2000] 

§ 99.6 _.[Reserved] 

§ 99. 7 What milBt im educational ngen· 
cy or institution include in its nn· 
nual notification? 

· (a)(l) Each educational agency or in­
stitution shall annually notify parents 
of students currently In attendance, or 
eligible students currently in attend­
ance, of their rights under the Act and 

· t.his part. . 
. ·(Authority: 20 u.s.o. 1232g(a.)(6J) · · (2) The notloe must inform parents or 
. " eligible students that they have the 
.':rea FR 11943, Apr. 11.' 1988, e.s amended at 60 right to-- · 
· FR 3460, Jan. 17, !995; 61 FR 59296, Nov. 21, (!) Inspect and review the student's 

,,. :,1998; 85 FR 41862, July 6, 2000] , - . , ·education records; _ · 
~'.. ::§ 99.4 What are the rights of p.nrent~? -"(ii) Seek amendment of the student's 
"" IL! An · d ti 1 education records that the parent or:el-"I,. e uca ona agenoy or institution -, . .. ... 
~~."'shall give full rights under the Act to lg-ibls -student - believes ·to ·be inac-
W-.either parent, u.nleee the agency or in- . ,curat.e, mislea_d!ng, ·or otherwise in v!o­
;;;;:'.f!Jtitution. has been 'provided with evl- -,la ti on of.t_he ~tudent's privacy rights.:. -
\~.'.dence that there is a court order, state · ;;• · CJ.g! C?,onsent t_~ .. d!sol~~wes pf person­
Y~!~tatute, · or _"legally ·binding ·document ,,ally i_dentifiabl~ ,inform.a.pion cO,:iitam.ed 
~m~elating to such matters as. divorce, .1.in the .stud~~t.'.".-~ducation :reo,ords,,',ex­
'il~~epar~tion, o;r, custody ~hat specifically . oept _to the,_ ext~pt that.,tJie. Ac~ .and 
;;,i:~vokes these rights.:·· - §99.31 - authorize .. disclosute ... _without 
':!:. .... . . . . . ' . . ' . • .. 
!.!Authority: 20 u.s.o:'i232i> _, · consent; and -.. :":· _,:-:. ,,- ... ,.,; •. ;-. ••. 
-~· . . . ., ·'''- - . 
;·lfl.~.' ~-; .,; . 1 •i ..... J', ; " 
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r;:34:CF.R ·s\Jblltle; A (7:-": 1..,.03_ E 

:,_,:(i:Vl.Jl'ile .. w1.t)l·.tl;le I;JepartII1ent a. corp- •.:: (2);~A. .. component. ,of:: an,: eduoat!~~I 
plaint under. §§ 99.63 · and ... 99.64 . con- agency or: institution• does· n.ot. lo .. ~ 

~ c'iii-D#i!i-' r!Jleged _fa~1!1hi~/~f{~lie': '~d1'-~· status as a law·· enforcement: uni~; 
·· · cational' agency." oi:•institutioil" to com- , also': performs· •. other,.,, non"law,-: en.f. 
l'J;ib-"Witfr.the''•reiju:!rementa·' of. the":A.ct ment 'functicms for. the agency, or .. 

· "a.ild''this 'par~: .. ·,,:... '\'.·-:i:; :., ::>:!{":'·," :·~J '-."'!.' .. tution;: including investigation:·_of:·:' 
(3) The notice must include all' of the dents '·or conduct that. C>lDBtituteM.011 

. foll6'wing: ~']JJfl Li;;.,; :,,~.;: ,1: ,, ' 11'c: . ·.:' . leads .to .. a disciplinary. actiOn":ori;.Jir'Biw" . 
-i:: (i) The· procedure for:· exercising· the ceedirigs against: the student.i''·"!!M,'Jjij~ 
-:right to inspect andc review" education (b)(l) Reo'ords of a law: .enforoe'm8lit 
record.s 1 •• :"!·: ~:·.-! ·:.!" . .'.".:.:.:.:..~; :·::..::·.-:; ·.:~·..:~ 1 l·'iil: unit::m.eana those· reCo:rds>files.·.docu¥! 

,,- . (ii) ~.The .:.procedure .. ,, fori: ,requesting ments, and other mate'r!als that ·ar~ii~ 

:-.:".~iiD~e:e 0!;~~~~id~n13~;eh9;Y.2~·r in- (i) Oreated by a· law. enforoeimenFi 
·-;;titution hli.ii a policy o(disclo.sii:lg edu- :·unit; ' 1 ·: · • · .·· ... ·,:< to·'·.~:· · ·n.·~ 
:.· ca.ti6i:i · 'i:ec'ords . under § 99.3l(a)(l),'. a ·.' (ii) Oreated' for a law enicirciim~iii;; 
. specification •'oi: .. criteria for deter- purpose; and . . .,;,,; ,..,. ·.·;:j::'l 
· mini.ng."''ivho. constitutes a school offi- (!ii) Maintained:. by the law· enforciti;" 
- cial and what constitutes a legitimate ment un.1:t·. .. :. . . - - '· ., .·~·: 
.eiiu.c_ationil.1.)nter~st.·':'"'·c ·,.;... .. ... ... (2) Records of a law enforcement unit.: 

-.. (b) ,Ax,' educe.tional agf!nCy or inst_itu~. ~9es" n9~ roea~;;-:::·· ,.. ; ,. >" ', .. : 
1 

. ;.:;; ;~ 
. t!on may· provide this notice' by·:any . · . ql ~e66r.~a oreat~£.!,,llY ·a. ~~w. enf~;'~.~', 
. meaiie tliat ar'e reasonablY likeJY tci 'in- . ment unit for. a le.w enforcement pm-, 
form the parents or eligible etuden'ts' of pose that ar'ii, malirifri.ined by a .. ocimpo;,'. 
their rights.·· ..... , ·. . .. : .. ,.., . i nent of the educational agency.or insti-.. 

(1) .Aii. educational agency or institu- tut!on other than the. law enforcement 
t!on shall effoctively notify parents or . unit; .cir . ·- . . . - . "'.. . . ··:,: ·, : .. : . 
eligible students who are disabled ... - ·•. (ii) Recd~ds crea'ted .and maintai.ned· 

(2) .Aii. agency or institution of ele- . by a law enforcement unit exclus!v.ely 
menta.ry or secondary. ediice.tfori shall· 
effectively notify .. pa.ren_ts who hav.e a for a non-le.w .. enforcement pll.I'pose, 

·. primazy or home .1a.D.g-lla1re other tlian such as a disciplinary action' or' pro-
. · · ceeding conducted by· the educa.tiona.l. English. .. :,. ... 

-.-a1rency.orinstitution .. :: ·":'· ". 
(Approvec1 by the Office .of Management anc1 (o)(l) Nothing in ·the Act prohibits n.n. 
Budget nnder control number IBBD--0508) ' . . educational agency or institution from:. 
(A~tborl~: 2ou.s.'a .. 1232g-(~·l·..;,;d·(0):.-:~.·:,: contacting 'its law enforcement 'ruilt, 
[61·rai;929s, Nov. 21, 19961 r+.:·< · .,.;;;•... ·orally or iii·wrlting, fcir the puipoae:_ar 

·· · ,_.-, · · ··· ... · · ·· · .·. ::~. •·asking the.t''u.nit' to investigate a poe-, 
§ 99.S What provisionB apply,·; to sible violation of, or to enforce, anY.i 

. · ... rec.ard.s .. af a law enforcem':l~t.umt? local, State;.or Federa,l la~. >.:.-.,,;,;,-;.\ .... 

'.::.· (a)(l) Law enforcement unit means any . (2) Elduce.tion records, and _persona_llY1' 
individual, office, departmen.t, diviston, .. identifiable information oontain.ed·. !n~ 
or other oomponent o,f an, ~ducat!ona.l .. education" records, do iiot lose );l;i~ir· 
a1rency or.institution,_auch as a ).l.Ilit of . status as education records and remain: 
c9mmiss!o;i:ied, .p"'l!ce. officers or non- subject to the. Act; includirig' the dis­
co=issioned. security .1ruards, the.tis . closure .provisions of §99.30,. wb;ll~ in· 

_ officially . authpr!zed or designa~ed _by .. the po~session of the la~ .enforc~.l_l1~.Ilt . 
. that ag_ency or inst!tuti?n to-:-...... __ .unit. . . . .. . ..· . : . ... . . ;,.f;·.-!1:<";1'. 

(i) Enforce any loce.l, s.tate, or Fed · · (d) The Act n'e!ther requires nor pr,o-.: 
.era,l law, or refer to. appropri8:te. au- - · . · b ducat!ona.1' 
th rit!es a matter for enforcement of . h!bits the disclosure Yan e . ._ .. 

"a'il~ local, st'a:te, or Federal law against · agency or institution .of !ts . l~~:~=-~:. 
any individual ·or organ.i.ze.t!on· other farcement unit r_ecord.e. ·. .. · : ... ,;;·•. 
than the agency or'inat!tution itself;' or · (Autbc~lt~: 20 u.s.0:'12a2g(e.)(4)(Bj{l!ll"."': ;.-1 ::· 

(ii) Maintain the physical security · · · · · · ... c: 
and safety of the e.gency or institution. [60 FR 34.68, Jan. 17'.19.951. :.1' . 
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Subpart B-What Are the Rights of 
Inspection and Review · of 
Education Records? · 

.. § 99.10 What rights exist for a parent 
· :· . · or eligible student to . inspect and 
· ·' revie~ education records? . 

(a) Elxcspt ae limited under § 99.12, a 
parent or eligible student must bs 
given the opportunity to inspect and 

.- review .the student's education records. 
Thie provision applies to--

(1) A:ny educational agency or inst!­
. tution; and 

: (2) A:ny State educational agency 
·''·(SElA) and its components. · 

(i) For' the purposes of subpart B of 
.. this part, an SElA and 1 ts components 
. , constitute an eduoational agency or in-
.: stitution. . 
; .. (ii) A:n SEA and its components are 
',·subject to subpart B of this part· ii the 
.' SEA maintains education records on 
··students who are or have been iii at-

·; tsndancs at any school · 'of an edu­
.. oational agency· or institution subject 

to the Act and this part." 

§ 99.12 

gible student· access to treatment 
records under paragraph (b)(4) of the 
definition of Education records in §99.3, 
the student may have those records re­
viewed by a physician or other appro­
priate professional of . the student's 
choice. 

(Authori:y: 20 U.~,o. 1232g(a)(l) (A) 'and (B)) 

. [53 FR 11943, Apr. ll, 1988, as amended at 61 
FR 59296, Nov. 21, 1996] . 

§ 99.11 May' ·.m. ·. ~ducational agency or 
institution ·charge a fee for· copies 
of education records? · · · · · 

. (a) Un.J.'ees· the' i.mnosltio,;_ of a 'ree ef­
fectively prevents. a. parent ·or eiiglble 
student from exercising ths right to in­
spect and review. the student's edu­
_cation _records, an educatfonal agency 
or institutfon may charge a fee· !or a 
copy of an education record which is 
made for the parent or eligible student . 

(b) A:n educational agency or institu­
t.lon may not charge a fee to search for 
or to retrieve the education records of 
a student. · · · 

,.. (b) The educational agency or instl­
':tution, or SEJA or ite component, shall (Authority: 20 u.s.o. 1232g(a)(l)) 

· comply with a request for access to § 99.12 What llinitntions exist on the 
· records within a reason8.ble period of right · to inspect nnd review 
·· time, but not more ·than 45 days after it records? 

has received the request. 
: · (c) The educational agency or insti- (a) If the education records of a stu-

tution, or SEA or its component ehall dent contain information on more than 
· respond to reasonable requests for ex- one student, the parent or eligible stu­

_·: plana.tions and Interpretations of the dent may inspect and review or be in­
e.reoords; · formed of only the specific information 

(d) If circumstances effectively pre- about that stud.ant: · 
·::,vent the parent or eligible student (b) A postsecon'ci.ary institution does 
.,.from exercising the right to inspect not have to permit a student to inspect 
'\,and review the student's education and review education records that are: 
:J ,records, the educational agency or in- (1) Financial records, including any 
'·\!.Lst!tution, or SEA or its component, informat!o'n. those records· contaill, of 
'(!,fi.ehall- . his or her parents; 
~J;,,,.(1) .Provide the parent or eligible stu- · (2) Confidential lett~rs and conflden­
iifrp.ent w1th a ·copy of the records re- "tial statements of · recommendation 
i'll,quested; or . : . ·: · . .. placed in the education records of the 
!lfll:i:1'(2) _Make 'other arrangements for the student before January 1, ·1975, ·as long 
· en~ or ·eligible ·student to inspect as the statements are used only for the 

. d review the requested records. ... · purposes for which they' were speclfi­
(e) 'The 'educational· agency or -inst!- · cally intended;'- and · ... o7!•.".· ;,.:· ·.-.·. · .·: · · 

, ·''"t·-~ir. ·cij. SEA o'. its ·aampon_el).t .shall'''" (3) Oonf1dential' letters and confiden­
·'ril\0" .•. destror any education records . if · tial ·.statements "_of ··.recommendation 

i;-.. ~~ere is an outstanding request to in- ·: placed .. in·"7:.the .-.student's· eil.ucation 
Ui~P~~t an~.revi~~--the records,rillder this records after January.1, 1975, if:·.'1:-:<\: 
[i~oti,on .... >~ .... ,.. · "~· ·':. · · .. ' · · ~-. '. (i) Ths student has:·waived h.fB or her 
·!i{Jfl.,Wh.!le an .edu_ca,ion _agency or·in- ·.right to inspeot·and ·review those let­
''tlf~~tion is not required i;o give an ·ell- ... ters,and statements; and., ,,··<.· .·"·· ~-.--. . 
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i 1;. 34 CFR Sublltle A (7"- lf·OJ Editt~r 

Ju, (11) Those letters. and. sta.tements a.re 'it~C!n?.'.!.1.£!. t1n;\e i:tt~r;~p.e, a.ge;icY;J>~\':~ 
:::r~la.ted to the student's:·· ···,.- .. : ,, .. ,, .. , ',(_~uti<?D:,F,e.s:'~.1ve~,~!1!! reqi,:e~1+:<(.J~{li>\ti 
,,._(, (A)•Admission.to. a.n:-·educa.tiona.1-. ln- : ..::. (oj Ji the.educa.tiona.1, a.genpy,.or.' ·" 
'':etitution; ........... ,;·;,;:.· .•.. , ··'.·,;J•,;;;;:,· :•:" tution decideii':iiot"fo amend the-reciar'i! 
···· ·.- (B) Applica.tion for employment; or ; as requested; it sha.ll lnfor.Iii· the;"pci:re~I 
~:' . (0) Re? el.pt 'of an· honor· ·or honora.ry > or eligibHi stUdent of its dedsion a.ziiJ.?0J 
. recognit10n.' · · •· · .n:;_.,.,, · ·his· or her"rfglit·•to'·'a"heaniig"'unii.·il'' 
:,,. (o)(l_l. A. waiv:er .. ~der P'!-I'ag-raph, §99.21:- .,,_.:"· .... ,.,,,.·,;.·,:·: c:, -": :·"'.'i'(:!";):!i)~ 
... Cb)(3)(1) of this.af:lction 1.~.v.ali_d ~r.UY ii: ,. · · .•. ;.·,. ·, ·.. . ..:.-- ,·. '. s,1,,-jS,(,f'.t 
·" · (i) The educational ag-en_cy or _instltu- : . (Auth~rl.t;ir. 20. U.~:0 : .l:232g(~l(2ll.,. •" ,_,._.;,.i~ 

tian does not require the 'waiver a.a " · [53 FR ll943, A.pr,: 11, 1988; 63. FR l93BB,.-·l>fui 
., condition· for. a.dm.ission· to or receipt of 27, 1988, as amended at 61 FR 69298; .Nov: 2l 
,. a. sei'vice or.- benefit from the agency or 1996) · · • .: ·1 

· iilstitution; a.:ild.,''. . .' .,· ·: . :.. . ."·;Ji·; 
(11) The waiver is made in writing a.nd § 99.21 Under whnt conditions does a 

signed liy_ . the student, regardless of parent or eligiale student hnve tho 
ag:a:··'' ...... ,. : .. ·" :·,·.: . . right to 'a.he.llJ::ing'l .. · ' ' : ' '' . 

·' · (:i) :rf a stud6i:1t has· waived· his or her (a) All edncationa.l agency or lnstitn-
righta under, pa..a.g-ra.ph' (b)(3)(1) of this ti on shall give a. parent or eligible stu­
section; ·the:. educa.ti,ona.l !natl tu ti on dent, on request, an opportunity for a 
sha.11: "' . .. ' . ' . hearing to challenge the content of the 

(1). ·Give the student, on request, the· student's educa.tion· records on the 
· names of the incilvidua.ls who provided grounds that· ·the information· oiin­
the letters a.nd. statements of reo- ta.ined in the ednca.tion ~tioords le inao­
ommendation; and '·. 'curate, misleading, or in violation 'o! 

(11) Use the letters and 'statements of the privacy rights of the student.· · ... 
recommendation only for the purpose (b)(l) If, a.a a. result of the hea.ruig, 
for which they were intended. the educational agiincy or iristitution 

(3)(i) Pc waiver under . pa.re.graph decides· that the information is 1nao­
(b)(3)(i)· of this section may be revoked cW:a.te, misleading, or otherwise i.D. vio­
with respect to any a.ctions occurring lation of the priva.cy rights of tli.e stu-
a.fter the revoca.tiori. dent, it shall; · · ' 
· · (ii) A revocation under pa.ra.gra.ph (i) Amend the record a.coord!iigly; 
(o)(3)(1) of this section must be in writ- and · , , 
ing. : (ii) Inform the pa.rent or eligible stu-
(Author!ty: 20 U.S.O. l232g(a)(l) (A.), (Bl, (0), dent of the amendment in writing ... ' · 
and CDll' .. (2)· If, a.a a result·of the hearing, the 

. (53 FR ll943,,Apr. ii, 1988, 11.8 amended ~t Bl educil.tiona.l agency or institution de-
:Fll- 692!!6! Nov. 21, 1996]., · aides that the information in the edu· 

Subpart C-What Ara the Proce­
. . · . dures . for · Amending Edu­

cation Records? :.. . . · 

. § 99.20 Hciw can e. parent or eligible 
. student request amendment of the 

student's educn~ion records? 

(a) If a. parent or ellg-!ble student be­
'li<ives the educa.tion records relating to 
the stUdsnt contain information tha.t is 
inB.Ccurate; misleading, or in· violation 
of the student's rights of pctva.cy, he or 
she may ask the educa.tiona.1 a.gency or 
institution to ii.mend the record. 

(b) The ed.uoa.tiona.l ag-ency or insti­
tution shall decide whether to a.mend 
the record 'as fequested within a rea.-

cation ·-reoord is not ina.ooura.te, mis· 
lea.ding, or· otherwise in viola.tion· cl 
the pri va.oy rlg-hts· of· the student, it 
shall inform the parerit or 'eligible' stu­
dent of the rigbt tci pla.oe a. sta.terrient 
in the record oommeriting o'n the con­
tested information in the record or 
stating why he or she disagrees with 
the _decision of the a.genoy or '1nstitu· 
tion, or both. . · · , 

(c) i:f a.n educational agency or inst!-
. tu ti on places a· statement· in ,the edu­
cation records of a. student u.i:ider pa.re.­
graph (b )(2) of this section', the a.~e.ncY 
or institution shall: . . . : 

(1) Maintain the statement with. the 
contested part of the record for as long 
·as the record is ma.lnta.ined; and 
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(2) Disclose the statement whenever 
it dlsoloses the portion of the record to 
which the statement relates. · · 

ten consent before n.n educational 
agency or institution discloses person­
ally identtflable iniormntion· from the 
student's education records, except as 
provided in § 99.31. 

(Authority: 20 U.S.C. l232g(a)(2)) 

[53 FR 11943, Apr. 11, .1988, as amended o.c 61 
FR 59296, Nov. 21. 19_86) ". . . 

§ 99.22. What minimum require1D.ents 
exist for the conduct of a hearing? 

· The hearing required by § 99.21 mus·t 
· m~et, at a.minimum,_ the following re-

qrnrements: . · · . 
(a) The educatlonaf agenoy or inst!­

. tution shall hold the hearing "within a 
·. reasonable time after It has received 

the request for the hearing from the 
;. parent or eligible student. · · ·· 

· (b) Th_e educational agency or lnsti­
. · tution shall give the parent or sligible 

student notice of the data,· time, and 
place, reasonably in advance of the 

.-hearing. . . . 
.· . (b) The hearing may be conducted by 
! any individual, including an official of 

the educational agency or institution 
. who does not have a direct interest u; 
,,_the outcome of the hearing. . . 

(d) The educational agency or inst!­
·. tution shall give the parent or eligible 
: student a full and falr opportunity to 
, present evidence relevant to the issues 
.-: raised under § 99.21. The parent or· eligi­
,.ble student may, at thelr own expense 
·.be ·assisted or represented by one o; 
r more individuals of hla or her OWll 
., choice, including an attorney. 
_;: ". (e) The educational agency or inst!­

:. · tution shall. make its decision in writ­
' 1, ing within a reasonable period of time 
C:._'."Mter the hearing. · 
".'.·:-. (f) The decision must be based ·solely 
<·'.Dll the evidence presented at the hear­
:_:lng, and must include a summary of 
r,}he evidence and the reasons for the de-
'"' oislon. ·: · 
~& :·:·.\, . . . .... " ... ' ' 
r.r·4Aµthor\t:.:: 2~ u .s.o. l232g(aJ(2J) 
!iii~; ... ·.. .. . .. . - . 

(b) The written consent must: 
(l) Specify the records that may be 

disclosed; 
(2) State the purpose of the disclo­

sure; and 
(3) Identify the party 01· class of par­

ties to whom the disclosure may be 
made. 

(c) When a· diecloeure ls made under 
paragraph (a) ·of this section: 

· (l) If·a j:iarent or eligible student ao 
requests the educational agency or ·in­
stitutlo~ shall provide him or her 1'.1th 
a copy of the records disclosed; and 
· (2) If the parent of a student who is 
not an eligible student so requests, the 
agency or inst! tu ti on shall provide the 
student with a copy of the records dis-

"closed. ·. 

(Authority: 20 ·U.S.O. 
.. (lJ)(2)(A)) . . . 

1232g (b)(l) and 

(53 FR 119~3. Apr: 11, l98B, ll.ti amended ac 68 
FR 3189, Ja.n. 7, 1993] 

. § 99.31 Under what conditions is prior 
consent not required to diBolose in­
formation? . 

(a) All educational agency or Institu­
tion may disclose person&llY identifi­
able information from an education 
record of a student without the consent 
required ·by § ee:ao i! the tllsolosure 
meets one or more of the following con-

. ditions: . 
(1) The disclosure is to other. school 

off!ciala, including teachen, within the 
agen.cy or 1ns·titution wb.r;m the agency 
or institution has determined to have 
legitimate educational interests, . . 

(2) The disclosure is, !5tlbjec:t to the 
requirements of § 99.34, to officials of 
another school school SJ7..rem., or Inst!­

: tution • of .. p~stsecondary .. education· 
where the student seeb CIT :illtends to 
enroll. -. :··: _ . ,._ r ... · . . . · 

~~bpart . o.....:.May \~n' ,Edu~aiional 
~'1'.'.'." ,, Agency or Institution Disclose 
I\!/: Pers~:mally Identifiable .. lnfor­
f!i.l'. :. mahon . From · .::··Education 
~~:~R~;~,~ds? ·':·. ,~:;·:: .. ···- : ~: .. ·,-.·_' ".'.· . 

". · · (3) The ·disclosure is, """1bjeet to the 
. : requirements of. § 99.35. · w· anthorized 

representatives of-...... - · ··.·. ·~O ·Under .what d~~ditl~~' ;;,·-;rl~r 
co"'!ent required tD . diBc!ose infor· 

!i .·· .?-ti<!:c;?.·.~:·ir , t"lt.'.J. ·";.t,17 ljJ 1,::.'.·! . 

· ~~-a) ~The ··:p·a~ent·.i":?r; eligible 'student 
.llf~~:-~provide a signed ·and ·dated· writ-

· ::: .(!) :The' Oomptroller ~~ of the 
.. United States; ,,,._ ,.,, · · ··-
'~': (ii)· .. The 'Attorney · ~ of "".the 
;:.united States; ·1·1'0;: .. : ,,.,,::·:,· ""'··' ·· ·· 

. (iii) The Secretary; ar . •.· 
~:· 
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···-iii 

I D;;(iv).-State, and -loca.l" educaUona.l au- ·, .,, (B) ,; The,,; inf6rmation1ds .. :. destr.oyed·:.1 
· :tliorlties11.1l«·:·• 1··; ;J'<·:;i ::,/ .%\."i: . . , .... , , . . when· no.longer .needed for the. purposes-~ 
•:11 • (4)(i)':The: dieclosureds in connection for which the study was conduntedi ii·•.'i;·.::.< 
" with:· financla.l.· a.id for.:. which: the•:si;u- • (ill) If. thi~ .. Office_,_p.~te~in.~e. ,tha_t, ~~{ 

dent has applied or which the. student third · tside th d t · ·· · ' 
ha.s received,· if the information ls nee- ' · · · • · parcy · 

0
1l · · · 

6 
e .t1C!J: 

1 qneJ~; ··agency·• or institution to "\'fhoi;rr' info'N•i; 
essa.ry for;m;wh purposes a_s to:('.'•'· '· , ma.tlon is disclosed· under 'this· para--1' 

(A) Determine eligibility fol'. the .. ald; : graph,-., , (a.)(6}.
1 
••• vio_late~, .... pa~agra.ph·'. 

•. ' (B) Determine the amount- of the aid; (a)(6)(!i)(B): of .. this. section, ·the ·edu- -,,, 
(0) Determine the conditions for the . oational agency or instituti9n may not ' 

a.id; or····· ·• · ... : .· · .. -: 1 ,, . .. .'.allow tha.t third pa.rty aoceiiEi'to person··;. 
(D) Enforce the terms .and conditions ally identifia)lle information fr.om edu- · 

of the aid. . . . ..·... cation.records for at least five years~:' .. 
· (ii) As ueed .. in para.graph (a)(4)(i) of : ."(iv). For the pu_rp'ose~ of .p.aragraph 
thi~ section, finq.ncio.l _aid mea.ns a pay- , (a)(6) of this section, the term organiza.­
ment. of funds P,rovided_ to an individual : tion includes, but is not· limited "to 
(or a payrpent in kind of ta.ngible or in- . Federl'il., State, and local agencies, and· 
tangible,.:. property .to the.· individual) independent organlza.tions. .. . , , .. 
that. is conditionsd on the individual's · · (7) The disclosure le to accrediting 
attendance a_t an. eyducational age.nay or o'rganizatlons· to carry out their. ac-
institu~lon .. · · crediting functions. 
(Authority: 20u.s.o;1232g(b)(l){D)) · · (8) The disclosure is to parents, as de-· 

(5)(ii The disclosure is' t((sta't'e and fined in §99.3, of a dependent .student; 
local officials or authorities to whom · as defined in section 152 of the Internal 
this information is specifically- Revenue Dode of 1986. :. _,., 

(A) Allowed to be reported or. dis- (9)(!) The disclosure is to 'comply 
closed pursuant to State statute adopt- with a judicial order or lawfully iesu'ed 
ed before November 19, 1974, ·if the al- subpoena.-· . · · 
lowed reporting or disclosure concerns (ii) The· eduoationai agency or· insti­
the juvenile justice system and the aye- tution may disclose information \inder 
tem•s· ability to 'effectivelY serve the paragraph_ (a)(9)(l) of this section only· 
student whose records are refoa.eed: or if the ag'anoy or institution makes· a 

CB) Allowed· to be reported. or dis- "reasonable effort to notify the parent 
-closed pursuant to State statute adopt- or eligible· student of the order or sub­
ed after November 19, 1974; ·subject to poe:Oa in advance of· compliance, 60 
the requirements of§ 99.38. ' .that the riarent or ellgib_le student may 

(ii) Paragraph (a)(5)(i) of' this section seek protective action;' illil.ess the dis-
does not prevent··a. State from further closure le in compliance with..,-- · . 
limiting the number or type· of State or.. .(A) A Federal grand Jlll'.Y. subpoena 

; local officials to whom disclosures may · and the court has ordered that the Eix-
be made under that paragraph. istence or the contents of.t_he.'aubp'oena 

(6)([) .The disclosure is to organiza- · or the information. furril'shed in re, 
tions· conducting studies for, or on be- sponee to the subpoena· not be dis-
half of, educational a.gencies or lnstitu- closed; or · " · · .: .:;,. 
tlons to:·... ... · ... .. (B) Any other subpoena issued for a 

(A) Develop, \•alidate, or administer law enforcement' purpose and the coui:t . 
predictive tests: ' . : , . · · . or other issuing agency . has ordered 

(BJ· Adnlinister student aid programs; that the· ·existence ·or the· contents ··o! 
. or·.· · · t the· subpoena··o'r.-the information fur--

(C) Improve instruction. nished in,re's'ponse to· the subpoena not 
: (ii) The agency or institution may be disclosed. ...-. . · 
disclose information· under ·paragraph (ili)(A) If an educational,: agency . or_ 
(a)(6)(i) of this section only if:· institution initiates legal action 

(A) The study is conducted· iil. a. man- : against a· pa.rent or student;. the edu­
ner that does not permit personal Iden- · oational·a.gency or institution may <lJ,e­
tification of· parents and students by close to the court, without a court 
individuals other than representatives order or subpoena, . the education. 
of the organfaation: and records of the student that are releva.nl 

:. 306 

300 

e 



> omce of the Secretary, Education 

;for the educatl~nal agency or institu­
·: ti on to proceed w1 th. the legal action· a.s 
· plaintiff. · · · · · 

(Bl If a parent or eligible student ini­
:,.,. tJatee legal · action age.inst ·an edu­
.. cational agency or institution, the edu­
•·c'cational agency or institution may dis­
.. ' close .to .the court, with out a court 
... order or subpoena, the student's sdu­
. cation records that are relevant for the 
,.educatiollll.l agency or institution to. 
; defend itself. . . · 

· :, , , (10) The disclosure is in connection 
·.':with a 'health or safety emergency, 
... under .. the .conditions described in 
: ... §99.36 .. ' . .... ·. " .• ~:;."··' 

".1<• ·.(11) The dis.closure ia information the 
ceducational agency or: institution ·has 

· · designated as "directory information", 
'..under the ... conditions .described in 

§99.37. . 
-.."'.(12) The disclosure la to the parent of 
_.a student who le not an eligible student 

or to the student. 
., .. (13) The disclosure, subject to .the re­
.. quirements in § 99.39, is to a v1ctim of 
.. an ·alleged perpetrator of a crime of vi­
. olence or a non-forcible sex offense. 

.: The disclosure may. only include the 
::.fina.l results of the disciplinary pro­
: ceedlng conducted by the institution of 
.. :postsecondary education with respect 
. to that alleged crime or .offense .. The 
::institution may· disclose the final re­
" aul ta of the disciplinary proceeding, re­
" gardless. of whether the .. institution 

.... concluded a violation was committed. 
· · (14)(1) The disclosiire, subject to the 

.. requirements in § 99.39, is in conn.action 

.. with a disciplinary proceeding 8.t an ln­
__ stitution · of postsecondary education. 
0 :The institution· ·must not disclose the 
_.final. results of. the disciplinary. pro­

·.- ··ceeding unless it determines that- -,. 
,, : (A) The student ls an alleged perpe­
::,trator. of a crime .. of violence .or non-

:·1Jorcible sex offense; and ·. · . ·: 
i;~,. (B) With. respect to . the allegation 
h~~Il!ade against him or her, .the student 
@,h'.'-s committed.a violation .of the insti-
1!!'.i~!ltion'e rules or policies,.:· . , . ''"·': 
:,§1-.1-.. (ii). The institution may· not disclose 
/iif.the .. name. ?f .any_ other student,. inalud­
t&J\.1ing .a victim , or witness, without the 

'i~~~[.,.~~~~,t~~,;°~;~:~a~~ :~f. th:~ ~~h~~ .stu-. 
'\(r.:~(ili) .This section. applies :on!-y to dis­
cg1pllnary ·proceedings in which ·the 
'..-.r. , 
'I·~,: 

§ 99.32 

final results were reached on or after 
October 7, 1996. · · · 

· (15)(i) The disclos\ll'e is to a parent of 
a student at an institution of postsec­
ondary education regarding the stu-

. dent's violation of any Federal,· State, 
or local lo.w, or of any rule or policy of 
the institution; governing the use or 
possession of alcohol or a. controlled 

· substance if- · · · · ... · .. 
(A) The institution determines that 

the student bas committed a dlscipli­
" nary violation with respect to that use 

or possession; and .... · ::. " · .. 
(B) The student is under the age of 21 

·at the time of the disolosu.re to the par-
ent~ · . · ·. . . . .. . , ~ '" 

(ii) Paragraph (a)(l5) of this eection 
does not supersede any provision of 
State law that prohibits an institution 
of postsecondary education from dis­
closing information. 

(b) Paragraph (a) of this section d~es 
not iorbid an educational agency or lll­
stitution from disclosing, nor does it 
. require an educational agency or insti­
tution to disclose, personally identifi­
able information from the education 
records of a student to any parties 
under paragraphs (a)(l) through (11), 
(13), (14). and (16) of this seotion. 

(Authority: 20 U .s.o. 1232g(a)(5)(A), (b)(l), 
(b)(2)(B), (b)(6), {h), and(!)) · · 
[53 FR 11943, .Apr. 11, 1988; 53 FR 19368, May 
27, 1968, as ·amended at 58 FR 3189, Jan. 7, 
1993: 61 FR 59296, Nov. 21, 1998; 66 FR 41853, 
July 6, 2000] 

. § 99.32. What . recordkeepu;g requi;e. 
men ts . erist · concerning requests 

.. and disclosur.es7 

(a)(l) Ail educational agency or insti­
tution shall maintain a record of each 
request for. aocess to and each disclo­
s\ll'e of personally identifiable informa-

. ti on frol'.1 the ed_ucation records of_ each 
student. . . . .. , . . . ..· . . . .. :. 

(2) The agency or institution shall 
maintain the record with the'education 
records of the .student as long as the 
reoords are maintained .. """·. ::: .;/,·"~·-'·" 
· (3) For each request or disclosure. the 

. record must include:' ::, . ;c··:: .... '· ;.'.:::.,,,, ·' 
(i) The :Parties 'vihri have"r8quested or 

.. ·reoeived .. personally .'identifiable •infor­
·mation from the education reoords;·and 

(11) The legitlmate .. interests <the 'par­
·:•1ties had in' requesting or obte.iriing·the 

information.·. :·:.r! ~"··; ··"" ;,·.,... ..1 ·::'.·::.:1 
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•('':r(b) If an educational agepoy,or.insti- - closed will._not.cj.lacloae the information:;· 
. tution discloses personally identifiable . to: any. other -party_ without··the priori 
; information· from.an education.record consent of the-parent or eligible· stu:·: 
- with :r:;the ,.-;.understanding.: .. authorized . de-0;t.~,!~;! ........ . ~ .. ;_t,j·~1 ,'·l:-J.:in·.to"'=''J1':·1: ,;~::~~· -·~F:r ·,:. ··~ :• 
··. UDder § 99.33(b); the record Of the disclo- . •: !,.(2) .~_•The 11."·0ffiOers: ;·:employeeS;'..'J an°d: 
. au.re. required .)ind er, thls .section. mu.st ... agents of. a: ·party: that·: reoeives. inf or-· 
::include:-·;·: ... ,!rn ·:'..i:. > ,,._ . ·.·1 : • . 1 .·.• :maticin .UDder :paragraph; (a)(l)._. of·_ thle: 

· (1) The.' nll.mes of.-.the· .additional par- :i section may use . the. information;·• but 
ties. to .. whioh the: receiving· party may .-only:for .the .purposes· for_whlch the".div 
disclose the information. on. behalf-.of . alosu.re was made·).;; ;:: . c·F•: .. - ,, ·_.,,., ,,;, .. 
the educational agency. or institution; :,., (b) .. Para.graph ·{a) of this' section does 

· ~~):. '~e ·' 'i~gitim~te:' ~t~~-~st~,. under Iiot prevent an eduaationa1· agency or 
§ 99.31 which each of·the additione'1 par- · institutian·.frain. disclosing personally 

·ties has in requesting 0~ obtaining the · identifiable·:jnfarmation with the un-
informatian, . ,: . ·:· ". · deretanding that the· .party receiving 

(a) The fallowing parties may inspect the information may make further dis-
ths record relating .to ea.ch student: closures. of the information an behalf of 

,.. (1) The parent or eligible·student: - the:·· educational agency or institution 
(2) The school official or his or. her ·if:·,_. ·. _ .. "" · · '- · · 

assistants who are responsible· for the (1) The disclosures meet the reqnire-
custady of the records .. '". ... . . men ts of§ 99.31: and . 

(3) Those parties::. authorized·.. in '· (2) The eaucationar agency or institu­
§ 99.3l(a) (1) and (3) far the purposes of tian has· complied with the· require­
audi ti.rig the recardkeeping procedures men ts of § 99.32(b), 

· of the educational agency or institu- (a) 'Paragraph (a) of this section does 
ti on,· not apply ta disclosures made to par-

(d) Paragraph (a) ·of this section does ents of dependent students UDder 
not apply li the request was from, or § 99.31(a)(B), to disclosures made· pursu-
the disclosure was to: . ant·-to. court ·orders, lawfully issued 

(1) The parent or eligible student: subpoenas, ·ar litigation · under 
(2) A school official UDder § 99.3l(a)(l); § 99.31(a)(9)i' to disclosures· ·or= directory 
(3) A party with written consent from · information under § 99.Sl(l!i,)(ll), to dis-

the parent or eligible student; closures made to· a· parent' or student 
°(4) A party seeking directory infor- · UDder §99.3l(a)(l2), to dIBalosures·made 

mation; or· · · in connection ·with a disciplinary pro-
(5) A party seeldng or receiving the ceeding UDder § 99.31(a)(14); or to disclo-

reoards as cilreoted by a Federal grand sures· ma.de to pa.rents unue! 
· Jury·. or other :1aw enforcement -sub- §99.3l(a)(l5). .. ... ·. ·· 
' poena and· the issuing· court or· other · (d) Except for · disclcisuras · UDde1 

iasuing agenoy has ordered that.the ex- § 99.31(a) (9), (11), ·and (12);· a:n· edu· 
· istenoe or the contents of the subpoena cational agency· or institution shall in· 

or the. information. furnished in· :re- farm a party -tci . wham· . disclosure il 
- sponse ta the subpoena not be die- niii.de of the rectuirements 'of this sec· 

closed. ·.: ... , ·_ ..... ,-.. . .... tian. · ·· .. .,,_' '°'·"' · ..... ,.,,. ... '· ·' · 
· · · · ··· ·· · (e) If this Office dete.rmine~ that 1 (Approved by the· omae Of Management .and . 

Budget under control number 1000--0606) third party improperiy redieoloses "per· 
(A_··~th. 0or!ty: 2o u. :~ .. ci. 1232~(b)(l) and (.bl(.4J(A)) sonally identifiable information :fi'orr 

·education records · in vialatiori • o: 
[53 FR 11943, Apr. 11, 1900, a.s ame:cded at 61 § 99.33(a) . of . this section; the · edu· 
FR 59297, Nov. 21, 1990]. · cational agency or institution·may no' 

allow that third party access to person· 
§ 99.33 What limitations a~ply to the . ally l.dentifia.ble '-formation from adu· 

, . redisclosure of information?- . '"" · · " · · · 'cation records far at least five years'.<.:· 
(a)(l) A:n educational ~ge~cy or inst!- · ·' 

. tution may disclose personally identifi- (Autp.arity: 20 U.S.O. l232g(b)(4)(B)) ,.,. 
able •:information from· an education [53 FR 119~3. Apr, 11. 1980, a.s amended at' 6 
record only an the condition that the FR 59297, Nov. 21, 1996; 65 FR 41053, Jul;J' f 
party to whom the information is dis- 20001. 
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Ofrlce of the Secretary,'Educatlon §99.36 

· § 99.34 Whrit conditions apply to· dis. (2) Be destroyed when no longer need-
closure of information to other edu- ed for the purposes listed in paragraph 
cational agencies or iru!titutions? (a) of this section. . .. 

(a) An educational agency or' Lust! tu- (o) Para.graph Cb) of this section does 
tion that diaoloses an education record . not apply 1:[: ' . 
under § 99.3l(a,)(2) shall: ,. . ·. :(1) The pa.rent or eligible student has 

(1) Make a reasonable attempt to no- !riven written· consent for the d!sclo­
tify the pa.rent or eligible student at sure under § 99.3D; or 
the laet known address 'of the parent or , (2) The collection of personally idsD-

. eligible student, unless: t!fiable iniarma,tion le speoifically au-
(!) The disclosure is lnitia,ted by the 'thor!zed by Federal law . 

. parent or eligible student; or : 
. ·(ii) The annual notification of the (Authority:. 20 U',s:.o'._l2a2g(~)(3~) · 

agency -.or institution under § 99.6 in-
. eludes a notice that the agency. or in­
stitution forwards eduoa.tion records to 
other · agencies or institutions' · that 
have 'requested the records and in 
whiciii the student seeks or intends to 
e'nroll; · · . 

(2) Give the parent· or eligible stu­
dent, upon request, a copy of the !ecord 
that was disclosed; and · . 

(3) Give the parent or . eligible stu­
dent, upon request, an opportru:ilty for 
a. hearing under subpart 0. 

(b) An educational agency 'or insti tu­
tion may disclose an education record 

: oi a. student in attendance .to another 
. educational agency or institution if: 

(l) The student is enrolled in or re-
. oeives services from the other agency 
or institution; and · 

': . (2) The disclosure meets the require­
·. men ts oi pa.ra.gra.ph (a) of this section. 

. (Ao.thct-ity: 20 U.S.O. l232g(b)(l)(B)J" ' · 

(53 FR 11943, Apr, ll, lBBB: ll.S a.m~nded at 61 
}'R 59297, Nov.' 21. 1996) · . . · · · 

§ 99.35' ·What conditions ·apply to dis­
. · ··closure of information for Federal 

.. or State program purposes? 
(a.) The officials listed in § 99.3l(a)(3) 

~ :.ma.y have access. to· education ·records 
:. ::in connection ·with an audit or eva.lua­
·;.. ,;tion of.Federal or State supported edu­
~· . cation programs, or .for ·the enforoe­
,,;;..m~nt . of .. or - compl!anoe ... with .. Federal 
ih.<,legal requirements . which , relate fo 
~~t~ose P1~ogran:ia. :·--;,;·; .,..;.o .:.::.:;· t~:··> ;· .. : 
'fiffi:,Jb) .. Infor??a,tion . tI.iEl.t ... is c.oHected 
~',undet~ , pa.ra.grap~_; _.(a) . ,of •. ,t:tiJ.e,;;~e.~~.\~n 
f..:~~us . . . . 
·1;,';..c.(l) Be protected in· a' mani:J.er·:tha.t 
tt?oes not permit personal identification 
\;of individuals by anyone"excej:)t the of­
~,fioia.le referred to in paragraph .(a) of 
~t)l.is section; and .::· . ... :.,. . . : . . :. , . .... 

' § 99.86 What conditions. apply to dis­
:·"·· · closure of information in health 
· · ·. ·. and safety emergencies? .,; '. 

(a) An educa.tiona! agency "or ins ti tu-
. tion may· dieoloee · personally ·.'identifi­

able' information ·from"· an education. 
record to a.ppro'priate parties ip CDD­
nection with an emergency if knowl­
edge of the information is necessary to 
protect the health or safety of the stu-
dent or other individuals. : · 

(b) Nothing" in this Aot or this pa.rt 
shall prevent an educational agency or 
institution irom-· · · · · · 

(1) Including in the education records 
of a. student appropriate 'information 
concerning disciplinary action taken 
against the student for conduct that 
posed a. significant risk to the safety or 
well-being of that student, other stu­
dents, or other members of the· school 

·'community; .. .:. · · . · 
(2) Disclosing appropriate informa­

tion maintained uni:ler para.graph (b)(l) 
. of this section to teachers and sohoot · 
officials within the a.genoy or institu­
tion who the agency or institution has 
determined have· legitimate . edu­
ca,tiona.l interests in the •behavior of 
the student; or_ .. · ;,1 1 • ··.i:t.• x 1_ ~·.:·, 1;:.-·· ·. 

(3) Disclosing appropriate ·'informa.-
·: ti on· maintained under para.graph (b)(l) 

of this section to teachers and school 
officials in other schools who have been 
determined ·to ' have ·legitimate"· edu-

: ca-tiona,J interests" ill . the 'behavior: of 
.·the student.· ... ;.;·c··· C:-c.- ·«:::·:,:.· "· .. _;,.' "-'":' 
"'.'(c) Para.l!'ra.~hs (a)' a.rid (b) ·ai: this ile~-
tion will be 6trictly·constrU.ea~<;,..:•c: .. :.:; • .., . 

(Authority: 'w u·:s.b'.' J.232~' (b)(lJ(I)"~,.;;i Chll ~' 
[53 FR 119~3, Apr.' 11·:·19B8: 53 FR)93G8, May 
27, 1968, 11.e amended at 61 FR 59297, Nov, 21, 
1996) .... 

... _ 
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i:§9.9.~7 .· 

, .. §.99.37.11•,Wlint:• conditions•~apply::·to: dia­
iJ.:(n_1 dosing directory.inforµ:tntion?,,r" .\.-, 

.• (a) Ni' educational agency ·or'tii:stitU-
P. 'tioJ:i:r mli..y_" diS:clo'se i 'fuectbty'l lriforina­

tion if it has given public notice .to 'par­
" elits of-"stude:ti.ts iri' attendance "and ell­
. gible·· students in- ·attendance at" the 

agency' cir institution 'of:H!-!·2 ';; ".c" .,., ;-,·,, 

-::·:·c1J The' types· of perscinally. ideritifi­
. able fu:formation that tl:ie agenoy or in­
stitution has des1i;nateci:: as directory 
information;. ... .. .. ... .. . .. ........... . 

(2) A parent's or eligible student's 
. right.· to refuse to let .. the ageµcy or in­
.-stitutio11 d·esignate any or all of those 

tYJ)eS of information about the student 
as_ direc~pry infoI'Il}ation; and . . .. 

(3). The period of time within which a 
p~rent or eligible etu.den_t has to' notliy 
the agency or institution in writing 
that he' or she does. not want any or all 
of those t-YPes of information abmit the 
student designated as directory infor-
mation. · .. · .. 

(b) An educationai' ag.ency 'a:r:' institu­
tion. may. _disclos_e directory .. informa­
tion a.bout former· students without 
meeting the conditions- in paragraph 

. (a) of tliis section.· · · 

(Authority: 20 u.s.o. l2J2g(aJ(5) (A) and' (B)) 
. : . . . 

§ 99.38 What . conditions apply to· dis­
closure of information as permitted 
by State etatufo. ndopted after. No' 
vember 19, 1974, ·concerning the ju• 
venile justice system.?_ · · · .. ' . . . . 

· (n) If.reporting or disclosure-allowed 
by State statute concerns the juvenile 
iustice system and the system's·a.b!l!ty 
to effectively serve; prfor .. to adjudica­
tion, the· student whose records a.re re­
leased, an. educational agency or insti­
tution may disclose education records 

. under § 99 .3l(a)(5)(i)(B). . . .. . 
(b) ,The officials and. authorities to 

whom: the records are disclosed shall 
certify . in writing to the educational 
agency or·inst!tution that the informa.' 

. tion' will not be disclosed to any. other 
party, e:r.cept as provided under State 

rf'34.:CFR.Suptttle:A(7,,J;,-03. E~I;~~) 
. .~.:::-;;;. 

.... § 99.39 '.Wii:at defiD.itiolll! 1 apply., to•J iii~ 
~, /~r~ none oDBensi.wl:'!''.! ;:.r'~· : di.sc_losure ~ "..) 'Jt'.- Of 

', '.'c.record!i~r.- by:• ' postsecondary,,,;' edu' 
··-1 l-•• cational jngtitutioDB .. in .. connectioti 

~:~~:~-~-~:·_~th··:· disCiplin#Y-' pff/c_e~~gS ' 1 'Con~ 
~ -'.:I .... celuing ·~es .. · o~; vioJe~c~·: ~r!'n0·n~· 

· -. fo"rciblc sex offenses? · "··-· · .. '· ~···''':-cw-. 
- •• ~I I,•!: ;1:.~'i:':.-::.• ~;.,1,:.:~r~ ~d:·:~· .'~ ~-:~r·::.'.·::-:Y1.j'f~'1 
.. ·. As used in this part:, ..... , ..... ·1"." .. 1 .. ,:.L 

··· ·~ · · ·· · .. .. · • · · ,\ ·. · ... : · ·~ .li!:.L: 
. .,.._ .Alleged_.perpetrator: of Cl. cnme-.. of, vib·:: 

!ence ·is a student·. who is. alleged: i to 
·:haver committed acts. that would·.,_. if 

proven, constitute any of the following 
.. offenses or ·attempts to commit the foJ.· 
· lowing ·.offenses that .a.re defined in ai}: 

pend.ix A to this part: .-. · · . .. ._._._.,,,, '.'.'· 
... ~.:. - j ._1 ·~ Ari~h7:~~ 

Aese.uit offenses.· ·~ f-: ·: ;; -. . ·~ 
: Burglary . . . . .. 

Orlmlila.I hom!clde-mansln.ughtor by,.' n.og-
lirrenQe . . 

crurillial" hornlc!de-'.--murd'ar n.nd' non.neg· 
llgentma.nslaughter · · · · ·· ... c · 

Destruction/damage/ve.nda.lism of pro]:ierti" 
Kidna.pplilglabduction ·. ,. · 

·Robbery· · .. · 
Forcible sex offeruies: · ~ ... 

Ali'eged perpetr~t;;·~j a nonforcible se:z: 
offense mea.i:is_ -a. student who is alleged 
to have committed acts that, if proven, 
would constitute statutory rape or in­
cest. These. offenses are defined in· ap­
Pend.ix A to this part. · 

Fina! results means a. decision or de· 
termillatlon, made by. an honor court 
or council, cammittee1 commission, or 
other entity authorized to resolve dis­
ciplinary· matters within the institu­
tion. The disclosure of final results 
must include ,only the name of the stu-

. dent,' the violation comm1tted, ·and any· 
sanction· imposed by the ·institution 
against the student.· 

Sanction imposed means a description 
. of the disciplinary action taken by the 
institution, the date of its· imposition, 
and its duration.· '" · ... · 

.. law, without the prior. written consent. 
of the parent of the student> 

: · ViDZatian··committed means the ins ti tu­
tional rules o·r code secti.ons that were· 
violated and any essential findings sup­

. porting the institution's conclusion 
that the "violation was cciinnutted,. 

(Authorlt:y:: 20 U.S.0._12J2g(b)(l)(J)) 

[61 FR_69297, Nov. 21, 1996] ... 

(Authority: 20 U.S.O. !232g(b)(5)) 

. (65 FR 41853, July' 6, 2000] 
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-omce of the Secretary,.Educa!ion 

Subpart E-What Are the . 
Enforcement Procedures? 

§ 99.60. What functions has the Sec· 
·rotary delegated to . the Office and 

··', ·to the Office of Administrative Law 
. Judges? · . ·,, . 
(a) ].1'or the purposes of thls subpart, 

Office means the Family Policy Com­
pliance Office, U.S. Department of Eldu­
oa.tion. · . ..· . , . . . . . . . 

· · (b) The Secretary ·designateii'the Of-
fic~ to: ... . . , ·· 

(1) Investigate, process, and review 
.complaints and violations under .. the 
Act and this part; and . · .. 

(2) Provide technical assistance to· 
ensure ·compliance with the Act and 
this part. · 

-; (c) The Secretary· designates the Of­
fice of Administrative Law· Judges to 

·ii.ct as the Review Board required under 
.. tlie Act to enforce the Act with respect 
to all applicable programs. The term 
applicable .program is defined in seotion 
400 of the General Education Provi-

·'sJona Act. '- ·. · 

• (Aotllorit;y; 20 U .6.0. 1232g (D and (if), 1224) 

· [53 FR 11913, Apr. ll, 1988, as 'amended e.t 58 
FR 3189, Jan. 7, 1993] 

I 99.Sl what respon.sibility does an 
·.· educational ngency or institution 

have' concerning conflict with State 
or local laws?· · 

If an eduoatlonal agency'. or institu­
tion determines that. it cannot comply 
with· the Act or this part du·e to,. a oon­
fllct with State or local law, lt shall 

.. notify the Office within 45 days, giving 

. the text and cit.a ti on of the conflicting 
law. 

(A_uthority: 20 u .s_.o. 1232g(f)) 

' · § 99.62 What inf~~tion must an edu· 
-d;,, ... ·. catione.l agency or institution sub-

mit to the Office? · ·· .. 
. . T"ae . Office .:·may . require an edu­
; cational .agency or .institution to sub­
~µlit . reports ., containing , information 
tn'eo'essacy ta' resolve' complaints illicl.er 
~the Act and the reiulations in this 
i.J>ci.rt:· ~ .. ::.!.,::.r_:~ • ·.: ·..:.~ ...... \ •' 1.'.'1,:1.1/.": ·~ ~ :." .. :~ .. ; 
;:?="; - '1 !"'·'.: ·:.:. ·:· .• :· -
;.(A~th_o£1tY;, 20.u ._s.o, 1232g \D and (g)) . ., • 
'~ t'.'•• .. II •,J.~,JJ•.·••J,.•,•t ••" .·;,,·, . 

~§99.63 'Whi,.re' ~.;' co'iii '1..hits filed? .'.'. 
~N~-~·;P~'.~~p ~Jt~q;:_~ii ~fbi~ · !tud~ri t·. ~r:,y '.ill e 
~,"."1'itten complaint with the Office re-

""· 

§99.65 

garding -?-n alleged violation under. the 
Act and this part. The Office's address 
is: Family Polley Oompllancli ·Office, 
U.S. Department of Education,· 400 
Maryland Avenue, SW., ·washington, 
D 0 20202-:-4605. . . . 

(A\.lthority: 20 U.6.0. l232g(g)) 

[65 FR. 41854,_July 8, 20~0] . ',·· 
. : ' 

§ 99.64 ·-:What is the complaint proce-
··;" · dure? ·.-c,.·,:, :':- .· · ' · .. · "" 

(a) A · c~~plaint · flled under § 99.63 
must 'contain specific' allegations Of 
fact giving reasonable cause to believe 
that a violation of the Act or this part 
has oc'cur1·ed:· ,.. ..:; "·· 

(b) The Office investigates ea.ch time­
ly complaint to determine whether tlle 
educational agency or institution has 
failed to comply with the provisions of 

·the Act or this pa.rt . 
(c) A timely complaint. is defined as 

an allegation of. a violation of the Act 
that is submitted to the Office within 
180 days of the date of the alleged vio-

. lation or of the date that the complain­
ant knew or reasonably should ha.·;e 
known of the alleged ylolation. .. .... , 

(d) The Office may extend the tirli.e 
limit in this section for good cause 
shown. 

(Authority: 20 u .s.o. 1232g(1")) 

[53 FR 11943, Apr. 11, 1988, as amended at 58 
FR 3189, Jan .. 7, 1993; 65 FR 418M, July. 6, 2000] 

§ 99.65 What is the content of· the no­
tice of complaint issued by the Of-
fice? · · . · · · 

(a) The Office. notifies the complain­
ant and· the educatiilnal agency or in­
stitution in writing if it initiates an in­
vestigation 'of ·a . complaint .. under 
§ 99.64(b). The notice to' the educational 
e.genoy or' institution:_ ·,: · . · . . . 

: .. Ci) .. Includes' the substa'D'ce of the . al­
,leged.:violationi and ". "."'. ,. ·. . . "" . 
. ·.(2)'Asks .. the· agenci'or'i.i:istituticiii ia 
'submit :a ,"Written response to the .ccim­

.. ~1,ai~~:···~.' '. .. :·:· ~ · : ..... ~~ ~-~·:·~ ·. · :·· : ... :· "· .. ~:: .. · : ::~ :·.; ;.::.:; 
(b) The Office notifies _the. complain­

ant if it. does not initiate an' investiga-
. tioii" of .a. complaint :.because '.th'e com­
plaint fails to 'nieet 'th"e" reqtiirements 
of§ 99.64. :.-:. : : :· ... :..~.::...~ . 'l.i:\. ;) (I\'. ·ut·1•. 11 :St.·_. 

·cA.utiib'i'ih:'iio u.s:o:-1232giiii _.o;.r.:.l 1r·t ;.::· -. 
· , ·.,,. . '.•'' ... ; .": •; ~· . . : •• , ; i.i; :1tU ~: ''. :: .!, .'-. . - ·. 

[5a FR 3189, Jan. 7, 1993] :'··· !: 
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'§99.66 

"§ 99;66 ':What' are tlie ,responsi~ilities··or 
·:·;~·.·the· Office in the' enforcement proo-

; 34 CFR sut:ititleA (7-' 1 -'03 Edition) 

"APP)ih-fillX' A·, "J:O; p AR~:. 99-:-0RIMES OF 
. '.;"i'•"; VJOLElNOl!! DElFINlT'fONB .... · 
~·I' , . ~"-'. 1;:.-.,:. - . ' · :. , ·. · · ' •J • " 

·: ·: •.t · ess? ·>::..:;-::.·;';:· ··~; --~:. · .. :·. -.,; · · · L:: : :·· · ' 

"'·(a) ·Th'e"bf:rioe 'rev1ewii'tl:ii(d6°inpta.int 
and 'response and may permit' the par­
ties to submit further wrl tten or oral 
arguments ;or information . ..: 

·":•--: .. ::~;-' i-:.1::~ ::~::::.~.~~:·· ,., ..... t;:,i::. :·::··.<:·~.;, 
Any·.willful or malicloue hurnlnl!" or at­

tempt to burn; wlth or v,1thout intent to de­
fraud,· a. dwelling house, public .building, 
motor vehlale or e.irora.ft, peraona.l property 

(b) Following its investigation, the 
Office provides to the complainant and 
the. educational agency or .institution 
written notice of j ts finding's and the 

. basis for its findings. 
(c) If the· Office rGi.dii that the· edu­

cational agency o'r institution has not 
complied with the Act or this part, the 
notice under paragraph (b) of this sec­
tion: . 
· "(1) Includes a statement of the spe­
cific steps that the agenoy or institu­
tion must take to comply; and 

(2) Provides a reasonable period of 
time, given all of the circumstances of 
the case, during which the educational 
agency or institution may comply vol­
untarily. 

(Authority: 20 U.S.O. l232g(f)) 

§ 99.67 How does the Secretari' <!nforce 
· decisions? 

(a) If the educational agency or insti­
tution does not comply during the pe­
riod of time set under §99.66(c), the 
Secretary may, in accordance with 
part El of the General Elducation Provi­
sions Act-

. (1) Withhold further payments under 
any applicable program; 

(2) Issue a compliant to compel oom­
plianca through a cease-and-desist 
of.der; or · 

(3) Terminate eligibility . to 'receive 
funding u.nder any applicable program. 

(b) If, after an investigation under 
§ 99.66, the Secretary finds that an edu­
cational agency or institution has com­
plied voluntarily with the Act or this 
part, the' Secretary provides tlie com­
plainant and the agency or institution 
written notice of the decision and the 
basis for the decision. 

(NOTlll: 34 CFR pa.rt 78 conta.lnB the regula.­
tione of the Education Appeal Baa.rd) 

(Authority: 20 u.s.o. 1232g(f); 20u.s.c.'1234) 

[53 FR 11943, Apr, 11, 1988: 53 FR 19358, May 
27, 1988, a.s amended at 58 FR 3189, Jo.n, 7, 
1993) 

.~f.anothet', eto ... :.:·~···. · ... .' · .:... . 

· .. "- ASSAULT O'FFENBl!lS 

An unlawful attack. by one person u·pon .an-
.Other.· · ·· · · 

NOTE: By definition there ca.n be no "ai­
tei:npted" · assaults, only ucompleted" as­
saults. - . 

(a) Aggravated Assault .. An =lawful attack 
by one person upon another· for tbe purpose· 
of inflicting severe or e.g[re.ve.ted bod!ly in­
jury. Thie type of assault usually is n.coon1-
panied by the use of a wea.}Jon or by means 
llkely to produce death or grea.t bodliy harm: 
(It ls not necessn::y that injury result from 
an aggra.va.ted a.sea.ult when a gun, knife, or 
other weapon is used which could and prob­
ably would result in eerlous injury if the 
crtms were suooesafully completed.) 

(b) Simple Assa.ult. An unlawful physical at­
.ta.ck by one person upon another where nsl­
ther the offender displays a weapon, nor the 
victim suffers obvious severe or agg-ravated 
bodily injury Involving appa.rent broken 
bones, loss of teeth, possible internal- injury, 
severe lacera.tion 1 or loss of oonsciousne.ss. 

(c) Jnti.miclation. To unlawfully pla.ce an· 
other person in reo.sonable fse.r of bodily 
harm tliroug-h the use of threatening words 
or other conduct1 or both, but without dis­
playing n. weapon or 13Ubjeoting- the victim ta 
actual physical o.tta.ck. 

NOTE: Thie offe:D.se includes stalking, 

BURaLARY 

The unlav1lul enti-y into a building or other 
structure wl th the intent to commit o. felony 
or El. theft. 

CRIMINAL ROMICIDll-MANSLAUGHTER EY 
NElGLIDENOEl 

The killing of o.notber person througll 
gross negligence. 

CRIMINAL HOMIOIDE-MORDEit AND 
N ONNEGLIGENT M.ANSLA UGHTER. 

The willful (nonnegllgent) k\lllng of on• 
human being by .e.nother. 

. . . ' . . 
Dl!lSTRUOTIDNIDAMAGEfV A.NDALIBM OF · .: 

F'ltOPElRTY 

To 'Willfully or maliciously destroy: da.m·. 
. age, defa.ce 1 or otherwiae in~ure reaJ or par-­
sonal properuy ·without the cOnBDDi. o! tbS 
owner or the peraan having custody or con· 
trol of 1t. 1 • • -:. 
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KIDN/~PINO/AEDUDTION' 

The unlawful seizure, transportabion, or 
detention of a person, or a.ny combination of 
these actions, again.st his or. her will, or of a 
minor vttthout the consent of his or her cus­
todial parent(e) or legal g-uardian. 

NoTE: Klcinapping/Abduction includes hos­
t•B'• taking. 

ROBBERY 

The taking of, or attempting to ta.ke
1 

n.ny­
tbintr of value under oonfrontationo.l oir­
au.n1stancee from the control, custody, or· 
oa.re o! a person Or persons by force or threat 
of farce or violence or by putting the victim 

. in fe11.r. 

NOTE: Oarjackinge ars robbery riffenaes 
wbero a motor vehicle is ts.kon through force 
or threat of force. 

SEX 0FFlllN8lllB, FDROJ:BLEJ 

P....ny sexual· act directed agiinst another 
person, forcibly or agn.inst that person's will, 
or both: or not faroibly or against the per­
son 1s will where the victim ·ie incapable of 
giving consent. 

(a.) Forcible &po (Except "Statutory 
Re.pe"). The carnal knowledge of a person, 
forcibly or agB.inst that person's v-:1.11, or 
both; or- not forcibly or against the person's 
will where the victim ie inoapa.ble of gjving­
consent because of hie or her temporo.ry or 
permanent mental or physical incapacity {or 
because or his or her youth). 

(b) Forcible Sodomy. Oral or anal sexllll.I 
intercourse w1th another person, forcibly or 
a.ire.inst tha.t psrson'a will, or both; or not 
forcibly or n.guinst the person 1s will where 
the victim is lnoapable of gjving- coUBent be­
cause of his or bor youth or because of hie or 
her ternporo.cy or permanent mental or phys-
iaa.l incapacity. . ..... 

Pt. 99, App. A 

(o) Sexual Assault With An Obioct. To use an 
object or instrument to unlawfully pene­
trate, however sUghtly 1 the genito.l or anal 
opening or the body of another person, foro­
ibly or aga!nst that peraon 1a will, or both; or 
not forclbly or against the person's will 
whore ohs \'lctim ls inoapablo of g-iving- con­
sent bec!l.uae of his or her youth or because 
of his or her temporary or :pei-manent rnentn.1 
or physica.11.nca.pacity. 

NOTE: .A.IJ. 1 ~objeot 11 or uinstrurnent" ia any­
thing used by the offender other than the of­
fender1e g-enite.liEi., Examples are a finger, 
bottle, handgun, stick, etc. 

(d) Forotble Fondling. The to11ohin1r of the 
private body parts of n.nather person for the 
purpose of sexual g-ratifioation 1 forcibly ·.or 
n.gn.inat th11t person 1e will, or both; or not 
forcibly or ag-n.inst the person's will where 
the victim is inoapa.ble of g-lving consent be­
en.use· of hie or her youth or because of his or . 
her temporary or :permanent mental or phys­
ical lncapaci ty. 

NOTlil: Forcible Fondling- includes "Inde­
cent Liberties" and 1oahild Molesting-. 11 

NDNFDROl:BLE Sm: 0FFEJNSE5 (EXOEPT 
H:?ROSTITUTION OF11'EN$l!:S 11

) 

Unlawful, nonforcible sexual intercourse. 
(a.) Incest. Nonforoible sexua.l intercou.rse 

between persons who a.re related to each 
other within the degrees wherein marriage ie 
prohibited by law. 

(b) Statutof"I/ Rape. Non.forcible sexual 
intercourse with o. person who js under the 
sta.tutor;y age of consent. 

(Authority: 20 U.S.O. l232g(b)(6) a.nd 18 U.S.O. 
16) . 

[65 FR 41854, July 8, 2000] 
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o TITLE 20 - EDUCATION . 
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~KQ.Gf ~6.1\.1-$. 

U.S. Code as of 01/22101 

Section·lU92. Institutional and financial assistance information for students Related Res 

(a) Information dis=ieminat:i.on activities E.Q.~_L_~!lJimlbff 
(1) Each eligible institution participating in any program under 

this subchapter and part c of subchapter I of chapter 34 of title 
42 shall carry out information dissemination activities ior E(l.W:A,tio1u1rJ 
prospective and enrolled students (including those at tending or QuCJJ.m~ 
planning to attend less than full time) regarding the institution 
and all financial assistance under this subchapter and part C of E.rj\!.\:.<\ti_Q!l_'Qj 
subchapter I of chapter 34 of title 42 .. The information required by 
this section shall be produced and be made readily available upon 
request, through appropriate publications, mailings, and electronic 
media, to an enrolled student and to any prospective student. Each 
eligible institution shall, on an annual basis, provide to all 
enrolled students a list of the information that is required to be 
provided by institutions to student~ by this section and section 
1232g of this title, together with a statement of the procedures 
required to obtain such information. The information required by 
this section shall accurately descrine -

(A) the student financial assistance programs ~vailable to 
students who enroll qt such institution; 

(B) the ri1ethods by which such assistance is distributed among 
student recipients who ~nroli at such institution; 

(CI any means, including forms, ·by which application for 
student financial assistance is made and requirements for 
accurately preparing such application; 

(D) the rights and responsibilities of students receiving 
financial assistance under this subchapter and part C of 
subchapter I of chapter 34 of title 42; 

(E) the cost of attending the institution, including (i) 
tUi ti on and fees 1 (ii) books and SUpplies I (iii) estimates Of 
typical student room and board costs or typical commuting costs, 
and (iv) any additional cost of the program in which the student 
is enrolled or expresses a specific interest; 

(F) a statement of -
(i) the requirements of any refund policy with .which the 

institution is required to comply; 
(ii) the.requirements under section 1091b.of this title for 

the return of grant or loan assistance provided under this 
.subchapter and part c of ~ubchapt~r I of chapter 34 of title 
42; and 

http:/ /easel aw.! p.findl aw.com/scripts/ts_ search. pl?titl '3og&sec= 1092 4/15/2004 
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(iii) the requirements for officially withdrawing from the 
institution; 
(G) the academic program of the institution, including (i) the 

current degree programs and other educational and training 
programs, (ii) the instructional 1 laboratory 1 and other physical 
plant facilities which relate to the academic program, and (iii) 
the faculty and other instructional personnel; 

(HI each person .designated under subsection (c) of this 
section, and the methods by which and locations in which any 
person so designated may be contacted by students and prospective 
students who are seeking information required by this sU:bsection; 

(I) special facilities and ~ervices available to handicapped 
students; 

(J) the names of associations, agencies, or governmental bodies 
which accredit, approve, or license the institution and its 
programs, and ·the procedures under which any current or 
prospective student may obtain or review upon request a copy of 
the documents describing the institution's accreditation, 
approval, or licensing; 

(K) the standards which the student must maintain in order to 
be considered to be making satisfactory progress, pursuant .t9 
section 1091 (a) (2) of this title; 

(L) the completion or graduation rate of certificate- or 
degree-seeking, full-time, undergraduate students entering such 
institutions; 

(M) the terms and conditions under which students receiving 
guaranteed student loans under part B of this subchapter or 
direct student loans under part D ?f this subchapter, or both, 
may -

(i) obtain deferral of the repayment of the principal and 
interest for service under the Peace Corps Act (as established 
by the Peace Corps Act (22 U.$.C. 2501 et seq.)) or under the 
Domestic Volunteer Service Act of 1973 {42 U.S.C. 4950 et 
seq.), or for comparable full-time service as a volunteer for a 
tax-exempt organization of demonstrated effectiveness in the 
field of community service, and 

(ii) obtain partial cancellation of the student loan for 
service under the Peace Corps Act (as established by the_Peace 
Corps Act (22 U.S.C.-2501 et seq.)) under (FOOTNOTE 1) the 
Domestic Volunteer Service Act of 1973 (42 u.s.c. 4950 et·seq.) 
or, for comparable full-tii:ne service. as a volunteer for a 
tax-exempt organization of demonstrated effectiveness in the 
field of community service; 

(FOOTNOTE 1) so in original. Probably should be ''or under''. 
(N) that enrollment in a program of study abroad approved for 

credit by the home institution may be considered enrollment in 
the home institution for purposes of applying for Federal student 
financial assistance; and 

(O) the campus crime report prepared by the institution 
pursuant to subsection (fl of this section, including all 
required reporting categories. 
{2) For the purpose of this section, the term ''prospective 

student' 1 means any individual who has contacted an eligible 
institution requesting information concerning admission to that 
institution. 

(.3) In calculating the completion or graduation rate under 
subparagraph (L) of paragraph (1) of this subsection or under 
subsection (e) of this section, a student shall be counted as 
completion or graduation if, within 150 percent of the normal 
for completion of or graduation from the program, the student 

http:// easel aw. l p .findlaw. com/script sits_ search. pl ?title=20&sec= 1 092 
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completed or graduated from the program, or enrolled in any program 
of an eligible institution for which the prior program provides 
substantial preparation. The information required to be disclosed 
under such subparagraph -

(A) shall be made available by July l each year to enrolled 
students and prospective students prior to the students enrolling 
or entering into any financial obligation; and 

(B) shall cover the one-year period ending on August 31 of the 
preceding year. 
(4) For purposes of this section, institutions may exclude from 

the information disclosed in accordance with subparagraph (L). of 
paragraph (1) the completion or graduation rates of students who 
leave school to serve in the armed services, on official church 
missions, or with a recognized foreign aid service of the Federal 
Government. 

(5) The Secretary shall permit any institution of higher 
education that is a member of an athletic association or athletic 
conference that has voluntarily published completion or gra·duation 
rate data or has agreed to publish data that, in the opinion of the 
secretary, is substantially comparable to the information required 
under this subsection, to use such data to satisfy the requirements 
of this subsection. 

(6) Each institution may provide supplemental information to 
enrolled and prospective students showing the completion or 
graduation rate for students described in paragraph (4) or for 
students transferring into the institution or information showing 
the rate at which students transfer out of the institution. 
(b) Exit counseling for borrowers 

(1) (A) Each eligible institution shall, through financial aid 
officers or otherwise, make available counseling to borrowers of 
loans which are made, insured, or guaranteed under part B (other 
than loans made pursuant to section 1078-2 of this. title) of this 
subchapter or made under part c or D of this subchapter prior to 
the completion of the course .of study for which the borrower 
enrolled at the institution or at the time of departure from such 
institution. The counseling required by this subsection shall. 
include -

(i) the average anticipated monthly repayments, a review of the. 
repayment options available, ·-a:n·d such debt and management 
strategies as the institution detern~nes are designed·to 
facilitate the repayment of such indebtedness; and 

Iii) the terms and conditions under which the student may 
obtain partial cancellation or defer repayment of· the principal 
and interest pursuant to sections 1078 (b) 1 10B7dd(c) (2) 1 and 
10B7ee of this title. 
(Bl In the case of borrower·who leaves an institution without th~ 

prior knowledge of the institution, the institution shall attempt 
to provide the information described in subparagraph (A) to the 
student in writing. 

(2) (A) Each eligible institution .shall require that the borrower 
of a loan made under part B, c, or D of this subchapter submit to 
the institution, during the exit interview required by this 
subsection -

(i) the borrower's expected permanent address after leaving the 
institution (regardless of the reason for leaving); 

(ii) the name and address of the borrower's expected employer 
after leaving the institution; -

(iii) the address of the borrower's next of kin; and 
(iv) any corrections in the institution's cecords relating the 

borrower's name, address, social security number, references; a·nd 

http ://caselaw. Ip .fi ndlaw .com/scripts/ts search.pl ?titl e=20&sec= 1092 
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driver's license number. 
(B) -The institution shall, within 60 days after the interview, 

forwa.rd any corrected or completed information received from the 
borrower to the guaranty agency indicated on the borrower's student 
aid records. 

!Cl Nothing in this subsection shall be construed to prohibit an 
institution of higher education from utilizing electronic means to 
provide personalized exit counseling. 
(c) Financial assistance information personnel 

Each eligible institution shall designate an employee or· group of 
employee.s who shall .be available on a full-time basis to assist 
students or potential students in obtaining information as 
specified in subsection (a) of this section. The_ Secretary may, by 
regulation, waive the requirement that an employee or employees be 
available on a full-time basis for carrying out responsibilities 
required under this section whenever an institution in which the 
total enrollment, or the portion of the enrollment participating in 
programs under this subchapter and part c of subchapter I of 
chapter 34 of title 42 at that institution, is too small to 
necessitate such employee or employees being available on a 
full-time basis. No such waiver may include permis~ion to exempt 
any such institution from designating a specific individual or a 
group of individuals to carry out the provisions of this section. 
(d)' Departmental publication of descriptions of assistance programs 

(1) The Secretary shall make available to eligible institutions, 
eligible lenders, and secondary schools descriptions of Federal 
student assistance programs including the rights and 
responsibilities of student and institutional participants, ·in 
order to (A) assist students in gaining information through 
institutional sources, ·and (B) assist i~stitutions in carrying out 
the provisions of this section, so that individual and 
institutional participants will be fully aware of their rights ·and 
responsibilities under such programs. In particular, such 
information shall include information to enable students and 
prospective students to assess the debt burden and monthly and 
total repayment obligations that will be incurred as a result of 
receiving loans of varying amounts under this subchapter and part C 
of .~ubchapter I of chapter 34 of title 42 .. In addition, such 
information shall include information to enable borrowers to assess 
the practical consequences of loan· consolidation; including 
differences in-deferment eligibility, interest rates, monthly 
payments, and finance charges, and samples of loan consolidation 
prof{les to illustrate such consequences. The Secretary shall 
provide information concerning the specific terms and conditions 
under which students may obtain partial or total cancellation or 
defer repayment of loans for service, shall indicate (in terms of 
the Federal minimum wage) the maximum level of compensation and 
allowances that a student borrower may receive from a tax-.exempt 
organization to qualif~ for a deferment, and shall explicitly state 
that students may qualify for such partial cancellations or 
deferments when they serve as a paid employee of a tax-exempt 
organization. Such information shall be provided by eligible 
institutions and eligible lenders at any time that information 
regarding loan availability is provided to any student. 

(2) The Secretary, to the extent the information is available, 
shall compile information describing state and other prepaid 
tuition programs and savings programs and disseminate such 
information to States, eligible institutions, students, and parents 
in departmental publications. · 

(3) The Secretary, to the extent practicable, shall update the 

http: //easel aw .1 p .findlaw. com/scripts/ts_ search. p l?tit131~0&sec= l 092 

Page 4of13 

4/15/2004 



sect10n HJ92. lnstitutional and financial assistance information for students 

Department's lnternet sice to include direct links to databases 
that contain "information on public and private financial assistance 
programs. The Secretary shall only provide direct links to 
databases that can be accessed without charge and shall make 
reasonable efforts to verify that the databases included in a 
direct link are not providing fraudulent information. The 
Secretary shall prominently display adjacent to any such direct 
link a disclaimer indicating that a direct link to a database does 
not constitute an endorsement or recommendation of the database, 
the provider of the database, or any services or products of such 
provider. The secretary shall provide additional direct links to 
information resources from which students may obt.ain information 
about fraudulent and deceptive practices in the provision of 
services related to student financial aid. 
(e) Disclosures required with respect to athletically related 

student aid 
(1) Each institution of higher education which participates in 

any program under this subchapter and part c of subchapter I of 
chapter 34 of title 42 and is attended by students receiving 
athletically related student aid shall annually submit a report to 
the Secretary which contains -

(A) the number of students at the institution of higher 
education who received athletically related student aid broken 
down by race and sex in the following sports: basketball, 
football, baseball, cross country/track, and all other sports 
combined; 

IB) tl1e number of students at the institution of higher 
education, broken down by race and sex; 

(C) the completion or graduation rate for students at the 
institution of higher education who received athletically related 
student aid broken down by race and sex in the following sports: 
basketball, football, baseball, cross country/track and all other 
sports combined; 

(D) the completion or graduation rate for students at the 
institution of higher education, broken down by race and sex; 

(E) the average completion or graduation rate for the 4 most 
recent completing or graduating classes of students at the 
institution of higher education who received athletically related 
student aid broken down by race and sex in the following 
categories: basketball, football, baseball, cross country/track, 
and all other sports combined; and 

(P) the average completion or graduation rate for the 4 most 
recent completing or graduating classes of students at the 
institution of higher education broken down by race and sex. 
( 2) When an ins ti tu.ti on described in paragraph ( 1) of this 

subsect~on offers' a ·potential student athlete afhletic~lly related 
.student aid, such institution shall provide to the student and the 
student's parents, guidance counselor; and coach the information 
contained in the report submitted by such institution pursuant to 
paragraph (1). If the institution is a member of a national 
collegiate athletic association that compiles graduation rate data 
on behalf of the association's member institutions that the 
Secretary determines is substantially comparable to the information 
described in paragraph (1), the distribution of the compilation of 
such data to all secondary schools in the United States shall 
fulfill the responsibility of the institution to provide 
information to a prospective student athlete's guidance counselor 
and coach. 

(3) For purposes of this subsection, institutions may exclude 
from the reporting requirements under paragraphs (1) and (2) the 
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completion or graduation rates of students and student athletes who 
leave school to serve in the armed services, on official church 
missions., or with a recognized foreign aid service of the ::Cederal 
Government. 

(4) Each institution of higher education described in paragraph 
(1) may provide supplemental information to students and the 
secretary showing the completion or graduation rate when such 
completion or graduation rate includes students transferring into 
and out of such institution. 

( 5) The Secretary, using the reports submitted under this 
subsection, shall compile and publish a report containing the 
information required under paragraph (1) broken down by -

(A) individual institutions of higher education; and 
(BJ athletic conferences recognized by the National Collegiate 

Athletic Association and the National Association of 
Intercollegiate Athletics. 
(6) The Secretary shall waive the requirements of this subsection 

for any institution of higher education that is a member of an 
athletic association or athletic conference that has voluntarily 
published completion or graduation rate data or has agreed to 
publish data that, in the opinion of the Secretary, is 
substantially cor.1parable. :to the information required under thi.s 
subsection. 

[7) The Secretary, in conjunction with the National Junior 
College Athletic Association, shall develop and obtain data on 
completion or graduation rates from two-year colleges that award 
athletically related student aid. Such data shall, to the extent 
practicable, be consistent with the reporting requirements set 
forth in this section. 

( 8) For purposes of this subsection, the term ' 'athletically 
related student aid'' means any scholarship, grant, or other form 
of financial assistance the terms of which require the recipient to 
participate in a program of intercollegiate athletics at an 
institution of higher education in order to be eligible to receive 
such assistance. 

(9) The reports required by this subsection shall be due each 
July 1 and shall cover the 1-year period ending August 31 of the 
preceding year. 
(f) Disclosure of campus security policy and campus crime 

statistics 
(1) Each eligible institution participating in any' program under 

this subchapter and part C of subchapter I of chapter 34 of title 
42 shall on August 1, 1991 1 begin to collect the following 
information with respect to campus crime statistics and campus 
security policies of that institution, and beginning September 1, 
1992, and each year thereafter, prepare, publish, and disttibut~, 
through appropriate publications or mailings, to all current 
students and employees, and to any applicant for enrollment or 
employment upon req.uest, an annual securi'ty report containing at 
least the following information with respect to the campus security 
policies and campus crime statistics of that institution: 

(A) A statement of current campus policies regarding procedures 
and facilities for students and others to report criminal actions 
or other emergencies occurring on campus and policies concerning 
the institution's response to such reports. 

(B) A statement of current policies concerning security and 
access to campus facilities, including campus residences, and 
security considerations used in the maintenance of campus 
facilities. 

(Cl A st_atement of current policies concerning campus law 
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enforcement, including -
(i) the enforcement authority of security personnel, 

including their working relationship with state and local 
police agencies; and 

(ii) policies which encourage accurate and prompt reporting 
of all ;;rimes to the campus police and the appropriate police 
agencies. 
(D) A description of the type and frequency of programs 

designed to inform students and employees about campus security 
procedures and pra::tices and to encourage students and employees 
·to be responsible for their own security and the security of 
others. 

( E) A description of programs designed to inform students and 
employees about the prevention of crimes. 

(F) statistics concerning the occurrence on campus, in or on 
noncampus buildings or property, and on public property during 
·the most recent calendar year, and during the 2 preceding 
calendar years for which data are available -

(i) ~f the following criminal offenses reported to campus 
security authorities or local police agencies: 

(I) murder; 
(II)' sex offenses, forcible or noniorcible; 
{III) robbery; 
(IV) aggravated assault; 
(V) burglary; 
(VI) motor vehicle theft; 
{VII) manslaughter; 
(VIII) arson; and 
(IX) arrests or persons referred for campus discipl°inary 

action for liquor law violations, drug-related violations, 
and weapons possession; and 
(ii I of the crimes described in subclauses (I) through (VI II) 

of clause (i), and other crimes involving bodily injury to any 
person in which the victim is intentionally selected because of 
the actual or perceived race, gender, religion, sexual 
orientation, ethnicity, or disability of the victim that are 
reported to campus security authorities or local police 
agencies, which data shall.be collected and reported according 
to category of prejudice. 
(G) A statement of· policy concerning the monitoring·and 

recording through local police agencies of criminal activity at 
off-campus student organizations which are recognized by the 
institution and that are engaged in by students attending the 
institution, including those student organizations with 
off-campus housing facilities. 

(H) A statement of policy ~egatdihg the possession, use, and 
sale of alcoholic beverages and enforcement of State underage 
drinking laws and a statement of policy regarding the possession, 
use, and sale of illegal drugs and enforcement of Federal and 
state drug laws and a description of any drug or alcohol abuse 
education programs as required under section 10lli of this title. 

(I) A statement advising the campus community where law 
enforcement agency information provided by a State under section 
1407l(j) of title 42, concerning registered sex offenders may be 
obtained, such as the law enforcement office of the institution, 
a local law enforcement agency with jurisdiction for the campus, 
or a computer network address. 
(2) Nothing in this subsection shall be construed to authorize 

the secretary to require particular policies, procedures, or 
practices by institutions of higher education with respect to 
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campus crimes or campus security. 
(3) Each institution participating in any program under this 

subchapter and part C of subchapter I of chapter 34 of title 42 
shall mal<e timely reports to the campus comrnuni ty on crimes 
considered to be a threat to other students and employees described 
in paragraph (1) {F) that ar~ reported to campus security or local 
law police agencies. Such reports shall be provided to students 
and employees in a manner that is timely and that will aid in the 
prevention of similar occurrences . 

. (4) (A) Each institution participating in any program under this 
subchapter and part C of subchapter I of chapter 34 of title 42 
that maintains a police or security department of any kind shall 
make, keep, and maintain a daily log, written in a form that can be 
easily understood, recording all crimes reported to such police or 
security department, including - · 

(i) the nature, date, time, and ~eneral location of each crime; 
and 

(ii) the disposition of the complai.nt, if known. 
(B) (i) All entries that are required pursuant to this paragraph 

shall, except where disclosure of such information is. prohibited. by 
law or such disclosure would jeopardize the confidentiality of the 
victim, be open to public inspection.within' two business days of 
the initial report being made to the department or· a campus 
security authority. 

(ii) If new information about an entry into a log becomes 
available to a police or security department, then the new 
information shall be recorded in the log not later than two 
business days after the information becomes available to the police 
or security ·department. 

(iii) If there is clear and convincing evidence that the release 
of such information would jeopardize an ongoing criminal 
investigation or the safety of an individual, cause a suspect to 
flee or evade detection, or result in the destruction of evidence, 
.sl1ch information may be withheld until that damage is no longer 
likely to occur from the release of such information. 

(5) On an annual basis, each institution participating in any 
program under this subchapter and part C of subchapter I of chapter 
34 of title 42 shall submit to the Secretary a copy of the 
st'atistics required to be made availabi'e' under paragraph ( 1) ( F) . 
The Secretary shall -

IA) review such statistics and report to the Committee on 
Education and the Workforce of the House of Representatives and 
the Committee on Labor and Human Resources of the Senate on 
campus crime statistics by September 1, 2000; 

(B) make copies of the statistics submitted to the Secretary 
available to the public; and 

(C) in coordination with representatives of institutions of 
higher education, identify exemplary campus security policies, 
procedures, and practices and disseminate information concerning 
those policies, procedures, and practices that have proven 
effective in the reduction of campus crime. 
(6) IA) In this. subsection: 

(i) The term "campus" means -
II) any building or property owned or controlled by an 

institution of higher education within the same reasonably 
contiguous geographic area of the institution and used by the 
institution in direct support of, or in a manner related to, 
the institution's educational purposes, including residence 
halls; and . 

(II) property within the same reasonably contiguous 
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geographic area of the institution that is owned by the 
institution but controlled by another person, is used by 
students, and supports institutional purposes (such as a food 
or other retail vend.or) . 
(ii) The term ' 'non campus building or property' ' means -

(I) any building or property owned or controlled by a student 
organization recognized by the institution; and 

III) any building or property (other than a branch campus) 
owned or controlled by an institution of higher education that 
is used in direct support of, or in relation to, the 
institution's educational purposes, is used by students, and is 
not within the same reasonably contiguous geographic area of 
the institution. 
(iii) The term ' 'public property' ' means all public property 

that is within the same reasonably contiguous geographic area of 
the institution, such as a sidewalk, a street, other 
thoroughfare, or parking facility, and is adjacent to a facility 
owned or controlled by the institution if the facility is used by 
the institution in direct support of, or in a manner related to 
the institution's educational purposes. 
(B) In cases where branch campuses of an institution of higher 

education, schools, within an institution of higher education, or 
administrative divisions within an institution are not within a 
reasonably contiguous geographic area, such entities shall ~e 
considered separate campuses for purposes of the reporting 
requirements of this section. 

(7) The statistics described in paragraph Ill (F} shall be 
compiled in accordance with the definitions used in the uniform 
crime reporting system of the Department of Justice, Federal Bureau 
of Investigation, and the modifications in such definitions as 
intplernented pursuant to the Hate Crin1e statistics Act. Such 
statistics shall not identify victims of crimes or pe=sons accused 

. of crimes. 
(8) (A) Each institution of higher education participating in any 

program under this subchapter and part c of subchapter I of chapter 
34 of title 42 shall develop and distribute as part of the report 
described in paragraph (1) a statement of policy regarding -

(i) such institution's campus sexual assault programs, which 
shall be ~imed at prevention of sex offenses; ·~nd 

(ii) the procedures followed once a sex offense has occurred. 
(B) The policy described in subparagraph. (A) shall address the 

following area~: 

(i) Education programs to promote the awareness of rape, 
acquaintance rape, and other sex offenses. 

(ii) Possible sanctions to be imposed following the final 
determination of an on-campus disciplinary procedure regarding 
rape, acquaintance rape, or other sex offenses, forcible or 
nonforcible. 

(iii) Procedures students should follow if a sex offense 
occurs, including who should be contacted, the importance of 
preserving evidence as may be necessary to the proof of criminal 
sexual assault, and to whom the alleged offense should be 
reporti:d. 

(iv) Procedures for on-campus disciplinary action in cases of 
alleged sexual assault, which shall include a clear statement 
that -

(I) the accuser and the accused are entitled to the same 
opportunities to have others present during a campus 
disciplinary proceeding; and 

(II) both the accuser and the accused shall be informed of 
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the outcome of any campus disciplinary proceeding brought 
alleging a sexual assault. 
(v) Informing students of their options to notify proper law 

enforcement authorities, including on-campus and local police, 
and the option to be assisted by campus authorities in notifying 
such authorities, if the student so chooses. 

(vi) Notification of students of existing counseling, mental 
health or student services for victi~s of sexual assault, both on 
campus and in the community. 

(vii) Notification of students of options for, and available 
assistance in, changing academic and living situations after an 
alleged sexual assault incident, if so requested by the victim 
and if such changes are reasonably available. 
(C) Nothing in this paragraph shall be construed to confer a 

private right of action upon any person to enforce the provisions 
of this paragraph. 

(9) The Secretary shall provide technical assistance in complying 
with the provisions of this section to an institution of higher 
education who requests such assistance. 

(10) Nothing in this section shall be cons~rued to require the 
reporting or disclosure of privileged information. 

(11) The Secretary shall report to the appropriate committees of 
Congress each institution of higher education that the Secretary 
determines is not in compliance with the reporting requirements of 
this subsection .. 

(12) For purposes of reporting the statistics with respect to 
crimes described in paragraph ( l) ( F) , an ins ti tut ion of higher 
education shall distinguish, by means of separate categories, any 
criminal offenses that occur -

(A) on campus; 
(B) in or on a noncampus building or property; 
(C) on public property; and 
(D) in dormitories or other residential facilities for students 

on campus. 
(13) Upon a determination pursuant to section 10.94 (c) (3) (B) of 

this title that an institution of higher education has 
substantially misrepresented the number, location, or nature of the 
crimes required to be reported under this subsection, the Secretary 
shall impose a civil"penalty upon the institution in the .. s.ame 
.amount. and pursuant to the s·ame procedures as a civil penalty is 
imposed under section 1094 (c) (3) (B) of this title. 

( 14) (A) Nothing in this subsection may be construed to -
(i) create a cause of action against any institution of higher 

education or any employee of such an institution for any civil 
liability; or 

(ii) establish any standard of care. 
(B) Notwithstanding any other provision of law, evidence 

regarding compliance or noncompliance with this subsection shall 
not be admissible as evidence in any proceeding of any court, 
agency, board, or other entity, except with respect to an action to 
enforce this subsection. 

(15) This subsection may be cited as the ''Jeanne Clery 
Disclosure of Campus Security Policy and Campus Crime statistics 
Act 1 1

• 

(g) Data required 
(1) In general 

Each coeducational institution of higher education that 
participates in any program under this subchapter and part C o:f 
subchapter I of chapter 34 of title 42, and has an 
intercollegiate athletic program, shall annually, for the 
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immediately preceding academic year, prepare a report that 
contains the following information regarding intercollegiate 
athletics: 

(A) The number of male and female full-time undergraduates 
that attended the institution. 

(B) .n. listing of the varsity teams that competed in 
intercollegiate athletic competition and for each such team the 
following data: 

( i) The total number of participants,· by team, as of the 
day of the first scheduled contest for the team. 

(ii) Total operating expenses.attributable to such teams, 
except that an institution may also report such expenses on a 
per capita basis for each team and expenditures attributable 
to closely related teams such as track and field or swimming 
and diving, may be reported together, although such 
combinations shall be reported separately for men's and 
women 1 s teams. 

(iii) Whether the head coach is male or female and whether 
the head coach is assigned to that team on a full-time or 
part-time basis. Graduate assistants and volunteers who 
serve as head coaches shall be considered to be head coaches 
for the purposes of this clause. 

(iv) The number of assistant coaches who are male and the 
number of assistant coaches who are female for each team and 
whether a particular coach is assigned to that team on a 
full-time or part-time basis. Graduate assistants and 
volunteers who serve as assistant coaches shall be considered 
to be assistant coaches for the purposes of ~his clause. 
(C) The total amount of money spent on athletically related 

student aid, including the value of waivers of educational 
expenses, separately for men's and women's teams overall. 

IDi The ratio of athletically related student aid awarded 
male athletes to athletically related student aid awarded 
female athletes. 

(E) The total amount of expenditures on recruiting, 
separately for men's and women's teams overall. 

(F) The total annual revenues generated across all men's 
teams and across all women's teams, el{cept that an ins ti tu ti on 
may also report such .::evenues by individual team. · 

(GI· The average annual institutional salary of the head 
coaches of men's teams, across all offered sports, and the 
average annual institutional salary of the head coaches of 
women's teams, across all offered sports. 

(H) The average annual institution~l salary of the assistant 
coach es of men's teams, across all offered sports, and the 
average annual institutional salary of the assi~tant coaches of 
women's teams, across all offered sports. 

I I) Ii) The total revenues, and the revenues from football, 
men's basketball, women's basketball, all other men's sports 
combined and all other women's sports combined, derived by the 
institution from the institution's intercollegiate athletics 
activities. 

(ii) For the purpose of clause (ii, revenues from 
intercollegiate athletics activities allocable to a snort shall 
include (without limitation) gate receipts, broacicast

0

revenues, 
·appearance guarantees and options, concessions, and 
advertising, but revenues such as student activities fees or 
alumni contributions not so allocable ·shall be included in the 
calculation of total revenues only. 

(JI (ii The total. expenses, and the expenses attributable to 
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football, men's basketball, women's basketball, all other men's 
sports combined, and all other women's sports combined, made by 
the institution for the institution's intercollegiate athletics 
activities. 

(ii) For the purpose of clause (i) ,, ex~enses for 
intercollegiate athletics activities allocable to a sport shall 
include (without limitation) grants-in-aid, salaries, travel, 
equipment, and supplies, but expenses such 'as general and 
administrative overhead not so allocable shall be included in 
the calculation of total expenses· only. 

(2) Special rule 
For the purposes of subparagraph (G), (FOOTNOTE 2) if a coach 

has responsibilities for more than one team and the institution 
does not allocate such coach's salary by team, the institution 
should divide the 'salary by the number of teams for which the 
coach has responsibility and allocate the salary among the teams 
on a basis consistent with ~he coach's responsibilities for the 
different teams. 

(FOOTNOTE 2 I So in original. Probably should be ' 'paragraph 
(1) (GI,''. 

( 3 I Disclosure of information to students and public 
An ins ti tu ti on -of .... higher -education described in paragraph ( 1) 

shall make available to students and ~ot~ntial students, upon 
request, and to the public, the information contained in the 
report described in paragraph (1) 1 except'that all students shall 
be informed of their right to request such information. 
(4) Submission; report; information availability 

(A) On an annual basis, each institution of higher education 
described in paragraph (1) shall provide to the Secretary, within 
15 days of the date that the institution mak~s available the 
report under paragraph (1), the information contained in the 
report. 

(B) The Secretary shall prepare a report regarding the 
information received under subparagraph (A) and submit such 
report to the Committee on Education and the Workforce of the 
_House of Representatives and the Cammi t tee on Labor and Human 
Resources of the Senate by April 1, 2DOO. The report shall -

Ii) summarize the information an~ identify trends in the 
information; . 

(ii) aggregate the.information by divisions of the National 
Colle~iate Athletic Association; and 

(iii) contain information on each individual institution of 
higher education. 
(C) The Secretary shall ensure that the reports described in 

subparagraph (A) and the report to Congress described in 
subparagraph ( B) are made avai·lable- to the· public within a· 
reasonable period of time. 

(D) Not later than 180 days after October 7, 1998, the 
Secretary shall notify all ·secondary schools in all states 
regarding the availability of the information reported under 
subparagraph (B) and the information made available under 
paragraph (1), and how such information may be accessed. 
( 5) ' 'Operating expenses' ' defined 

For the purposes of this subsection, the term ''operating 
expenses'' means expenditures on lodging and meals, 
transportation, officials, uniforms and equipment. 

http://caselaw.lp.findlaw.com/scri pts/ts_search. pl ?title3~i&sec= l 092 

Page 12of13 

'4/15/2004 



~ect1011 1UY2. lnstitutional and financial assistance information for students Page 13 of 13 

·--·----·-----~···· - ... -··· ,.,, ~ ... - . -·· .. ' ... -- ···-··-·--- -······.--' .......... -.. ~ .... ······-·····----·-·· ·----~····~-..- ... , ... ,"'~- ... -- .. ······ .............. ----· ...... ---····-·-···-··-·· ............. ...--~~··-· 

• 

8 
·'. 

http ://easel aw .lp .findlaw.com/scripts/ts search.pl?title=:W&sec= l 092 
- . 321 4/15/2004 



322 



STATE OF CALIFORNIA GRAY DAVIS, Governor 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 
SACRAMENTO, CA 95814 

EXHIBIT G 
&iE: (916) 323-3562 
.916) 445-0278 
E-mail: csminfo@csm.ca.gov 

January 29, 2009 

l'v1r. Michael H. Fine · . 
Riverside Unified School Distriet 
Business Services & Government Reiations 
6050 Industrial Avenue 
Riverside, CA 92504 

Ms. Borme Anri Dowd 
Palomar Comniunity College District 
1140 West Mission Road 
San Marcos, CA 92069 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE: Draft Staff Analysis, Comment Period, and Hearing Date 
Student Records, 02-TC-34 
Educati011 Code Sections 49062, 49065, 49067, 49068, 49069.3, 49069.5, 4907&.:S, 
49077,49078,76220, 76223, 76225,76234,76244,76245,a~d76246 
Statutes 1975, Chapter 816 (S.B. 182); Statutes 1976, Chapter 1010 (A.B. 3100); 
Stat1-ttes 1976, Chapter 1297 (S.B. 1493); Statutes 1980, Chapter 1347 (A.B. 2168); 
Statutes 1983,.Chapter 498 (S.B. 813); Statute 1989; Chapter 593 (S.B. 1546); 
Stah1tes 1993, Chapter 561 (A.B. 1539); Stah1tes 1995, Chapter 758 (A.B. 446); 
Statutes 1996, Chapter 879 (A.B. 1721); Statutes 1998, Chapter 311 (S.R 933); 
Statutes 1998, Chapter 846 (S.B. 1468); Statutes 2000, Chapter 67 (A.B. 2453) 
Riverside Unified School District and Palomar Community College District, Co­
Claimants 

Dear Mr. Fine and Ms. Dowd: 

The draft staff analysis for this test claim is enclosed for your review and comment. 

Written Comments 

·Any paiiy or il1terested person may file written conm1ents on the draft staff analysis by 
Tirnrsday, February 19, 2009. You are advised that comments filed with the Conm1ission are 
required to be simultaneously served on the other interested paiiies on the mailing list, and to ·be 
accompanied by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) lf you would like to 
request an extension of time to file comments, please refer to section 1183.01, subdivision ( c )( 1 ),­
of the Commission's regulations: 

Hearing 

TI1is test claim is set for hearing on Friday, March 27, 2009, at 9:30 a.m. il1 Room 447, State 
Capitol, Sacramento, CA. The final staff analysis will be issued on or about March 13, 2009. If 
you wciul d like to request postponement of the hearing, please refer to section 1183. O 1,. 
subdivision (c)(2), ofthe Commission's regulations. 

323 



Mr. Michael H. Fine 
Ms. Bonnie Ann Dowd 
Page 2 

Authorized Rep1·esentative 

Pursuant to the Commission's regulations a paiiy may appear in person or through a 
representative. You previously authoriz.ed Keith B. Petersen, SixTen ai1d Associates, to act as 
your authorized repi·esentative. On June 25, 2008, Mr. Petersen notified the Conm1iss1on that he . 
would no l anger act as your authorized representative. If you intend to appoint a new 
representative, please complete and sign the enclosed form, and let us !mow in advai1ce if you or 
a representative will testify at the hearing, and if other witnesses will appear. 

Please contact Kenny Louie at (916) 323-2611 if you have questions. 

Sincerely, 

Executive Director 

.. Endosurt:s: 
Draft Staff Analysis 
Authorization Fann 

J: manda tes/20 02/tc/02 tc3 4/d satrans 
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Hearing Date: March 27, 2009 
J :\Mandates\2002\tc\02-TC-34\dsa.doc 

ITEM 

TEST CLAIM 

· DR4..FT STAFF ANALYSIS 

· Ed~cation Code Sections 49062~· 49065, 49067, 49068, 49069.3, 49069.5, 49076.5, 49077, 
49078, 76220, 76223, 76225, 76234, 76244, 76245, 76246 . 

Statutes 1975, Chapter 816 (S.B. 182); Statutes 1976, Chapter 1010 (A.B. 3100); 
StatUtes 1976,'Chapter 1297 (S.B. 1493); Statutes 1980, Chapter 1347 (A.B. 2168); -

Statutes 1983, Chapter 498 (SJ3. 813); Statute'l 989, Chapter 593 (S.B. 1546); ' 
Statutes 1993, Chapter '561 (A.B. 1539); Statutes 1995, Chapter 758 (A.B. 446); 
Statutes 1996, Chapter 879 (A.B. 1721); Statutes 1998, Chapter 311 (S.B. 933); 
Statutes 1998, Chapter 846 (S.B. 1468); Statutes 2000, Chapter 67 (A.B. 2453) 

· .. L .. ·-~·--~·.:.:··' . ,-. :·:· Student Records 
02~TC~34 

. : .: .: ·; . -:- .. :.:,.~. ~-- .:-,:;;:;~ :.~:.:-·.~:.:; ';,..;·::.. ._ ... ,. :. . . 

. ~. ~·: ' 

Riverside Unified School District and Palomar Gommunity College District, Co-Claimai1ts 

EXECUTIVE SlJMMARY ' 

Backgr,oun~ ,, 

This test claim addresses the access to and privacy of.the records of pupils in kindergarten 
through 12th grade (K-1.2) school ili,stricts and students in community colleges. 

. . .. . r .. ' 

Tes/Claim Statutes 

Th~ test d~iip .~t~tut'es are all part, o_f two large~ statutory sche1ne~ governing K-12 school district 
and comm unit)' college district mlliill,gement of pupil and student records. The te~ Claim statutes 
address. various areas of pupil an4)fudeqJ record management for K-12 school districts and 
community college dlstricts mcludir1g the establishment, maiiitenance, and destruction of 
records; charge·s for copies of transcripts; regulations regarding evaluation of achievement; 
transfer of pupil and student records; transfer· of pupil records for foster children; release of 
iliformatioi:i to peace-officers; furnishing of pupil and student information in compliance with ii· '='~ ,-­
court order or subpoena; and notice to others concerning a student's disciplinary records. · 

Education Code sections 49060 and 76200 provide that the legislative intent of the two _statutory 
schemes is to resolve potential conflicts between California law·regarding pupil/studenti:ecords 
and the federal Family Educational Rights and: Privacy Act9f 1974 (FERP A) (20 U.S.C. 
§ 1232g) in order to ensure the continued receipt of federal funds by K-12 school distritts and 
community colleges, and to revise generally and update the law relating to pupil and student 
records. 1 lrt this cOritext the Legislature has added and amended various code sections within the 
statutory schemes governing K-12 school district and community college district management of 
pupil and student records. As a result, although FERPA and other federal laws parallel 

f(t · 1 See Education Code sections 49060 and 76200 for legislative intent. 

. ;·'·: 
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California laws regarding certain aspects of pupil and student record management, California law 
· goes beyond federal law in other aspects. 

The claimants assert that the test claim statutes in;pose state-mandated activities that constitute 
new programs or higher levels of service wi.thin the meaning of article XIII B, section 6 of the 
California Constitution, and seek reimbursernent of the direct and indirect costs of labor; 
materials· and supplies, data processing services and software, contracted services and 
consultants, equipment and. capital assets, staff and student trainipg and trayel to implement the 
test claim statutes. · · · 

The Chanc.ellor's Office argues that the test Rla,im, as applicable to community colleges, should 
be denied in its entirety because the test claim'statutes: (1) constitute a federal mandate; (2) do 
not require any ac~ivities either pursuant to their plain language or because the activity is the 
result of an underlying discreti~mary activitY; and (3) do not constitute new programs or higher 
levels of services as the. act~yities were require.cl by prior state and/or federal law. 

Conclusion· 

·--· Staff concludes that Education Code sections49069..3,-49069.5, and ~:907_(ij_cqnstitute 
reimbursable state-mandated programs on kindergarten through 1 i 11 grade school districts within 
tlie meaning of article XIII B, section 6 of the .California Constitution, and .Government Code 
section 17514, forthe following specific iii::V.' a,cfivitie!J: · .. _ . 

- : ) ! ·-' ;. ~' .. · ./ :1 

1. Provide access to records of grades and transcriptS, ·a.nd any individualized education 
plans of a current or former pupil under the jurisdicti~n of a foster family agency fo. the"' ;· · 
foster family agency. (Ed .. Code,§ 49069.3.) · 

. . 

2. Cooperate with the c6unty social servic'e or probation department to erisure that a pupil's 
education record is transferreo to the receiving local education agency in ·a timely,·.rnanner 
after the K-12 scl:10ol district Im~ beep. inforrrn~d of the pupil'~ ,next edu~'.ltion.al place.m:mt 
and upon th~ request of a countjr social service or proi,,~t.i?n dep8.rtrnent, a r~~io_11al cent~r 
for .th(: developmentally disagJ\:d, or otlJ.er placing ag~ricy: (Ed. Code, § ~9069.5, . · 
subd, (b) (Stats. 1998, ch, 31_1.) (Period of~eiffil:iUjseri;i.911~ July 1, 2oo'r-I.iec. 31, 200?).) 

3. Cooperate with the courify social service or probation department to ensure that 
·educational background·information for a pupiPs health and educational record is , .. 
transferred to the receiving lo.cal educational agency in a timely rna.tinet·after the K"12 
school district has been informed of the pupil's next educational placement. 

· Educational background information transferred· pursuant to Education Code 
section 49069.5,.subdivision (c), includes but is not limited to: (1) the Jocation.ofthe 
pupil's records; (2)the last schooi and teacher of the pupil; (3) the pupil's current graci~ 
level; and ( 4:) any information deemed necessary to enable emollment at the receiving 
school, to the· extent allowable under state and federal law. (Ed. Code,,§ 49069.5, 
subds. (c) and(d) (Stats~ 1998., ch. 311.) (Period of reimbursement JUiy 1, 2001-
Dec. 31, 2003).) 

4. Tran'sfer a pupil's educational and health record within five working· days of receipt of · 
information regarding the new educational placement of a pupil in foster care. (Ed. 
Code,§ 49069.5, subd. (e) (Stats. 1998, ch. 31.1).) 
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.. 

5. Release any information it has specific to a particular pupil's identity and location that 
relates to the transfer of that pupil's records to another school district within this state or 
any other state or to a private school in this state to a designated peace officer, upon his 
or her request, when a proper police purpose exists for the use of that information. (Ed. 
Code, § 49076.5, subd. (a).) 

Staff further concludes that Education Code 76234 constitutes a reimbursable state-mandated 
·.program on commillllty college district.s within-the meaning of aitid~ XIII B, section 6 of the 
California Constitution, and Government Code section 1751_4, for the following specific new 
activity: 

Inform the alleged victim of sexual assault or physical abuse (as defined by Ed. 
Code,§ 76234), within three days of the results of any disciplinary action by the 
community college and the results of any appeal, whenever there is included in 
any student.record information concerning any disciplinary action talcen by a 
community coliege concerning the alleged sexual assault or physical abuse. (Ed. 
Code, § 76234.) · · 

... ·. · .. _;, . . ,;:;._.·: ... - ... , ... :. ;.: .• ,.:. _;:·.:~o:',;2.~.(.ri-..:·.:~J'.'.::.,~ . • 
In addition, staff poncludes the fee authority to. charge a fee t.h~tdoes not .exceed the actual cost 
of furnishing copies of any pupil/student records, set forth ill"Education Code sections 49065 and 
76223, is applicable to ·the state-mand~ted pr6gr'iims described above. Tilis fee authority does 
not e~tend to furnishing the first .two transcripts of former pupils' records/students' records, or 
the first two verifications of various records of former pupils/students, or the search for or 
retrieval of any pupil/student record. Therefore, any revenue resulting from the fee authority set 
forth in Education c6'de secti'ons 49065 and 76223 is offsei:tin'g revehue"and shall be deducted 
from-the costs claimed for furnishing pupil/student records. 

Any"other test claim statutes and allegations not specifically approved above, do not impose a 
reimbursable state mandated program subject to article XIII B, section 6 of the California 
Constitution. 

Recommendation 

. Staff recommends the C~rriinission adopt this staff analysis and partially approve this test claim . 

w •• 
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STAFF ANALYSIS 

Claimants 
. . 

Riverside l.Jnified School District and the Palomar Community College District 

Chronology 

06/23/03 

07/08/03 

08/14/03 

08/18/03 

08/21/03 

08/28/03 

09/15/03 

I 0/1 Oi03 

10110/03 

10/17/03 

10/31/03 

.. 11/07/03 

02/06/04. 

02109104 

02/18/04 

02/18/04 

03/16/04 

04/28/04 

01/29/09 

. The Claimants, Riverside Unified Scli.ool District and the Palomar 
Corllinuruty College Dist~i~t, file test claim with the Commission on State 
Mandates ("Commission") 

. Commis~ion staff issues completeness letter and requests comments 

The Department of Finance (Finance) requests an extension of time for 
comments to September 8, 2003 

Comlnissior\. sfaffgrants extension of time for comments to 
Septemb'er 8, 2003 · 

: Th.e: f:i;Uf.Pr.m<!:G()imnunity Colleges, Chancellor's Office (Cbimcellor' s 
Office) rbquests a.i1 extension of time for comments, to October 11, 2003 

-.·· . '"· ·, ,. . . . 

Commissign·staff grants extension of time for ,comments to 
October 11, 2003 . . · 

Finance files coi:iunents on the test cl.aim 

Th,e claimants file response to the comments by Finance 

The Chancellor's Office requests an extension of time for comments to 
De,i;.ember 15, 20Q3 

Commission staff grants extension of time for comments to 
December 15, 2003 

Finance requests an extension of time for comments on group of test 
claims including 02-JC-~4 to February 2004 

. Commission staff grants extension of time for comments on group of test 
clnim3 to .. February 7, 2004 

The Chancellor's Office requests an extension of time.for comments to 
March 9, 2004 

Commission staff grants extension of time for comments to March 9, 200.4 

Finance requests an extensio.n oftiine for comments on group oftest 
claims including 02-TC-34 to August 9, 2004 . 

c·ommission staff grants extension of time for comments to May l 8, 2004 

The Chancellor's Office flies comments on the test claim 

The claimants file response to the comments by the Chancellor's Office 

Commission staff issues draft staff analysis 
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Background 

This test claim addresses the access to and privacy of the records of pupils in kindergarten 
through li" grade (K-12) school districts and students in community colleges. 

Test Claim Statutes: .. , 

The test claim statutes, Education Code sections 49062, 49065, 4906.7, 49068, 49069.3, 49069.5, 
49076.5, 49077, 49078, 76220, 76223, 76225., 76234, 76244, 76245, and 76246 are all Part of . 
two larger statutory schemes {Education Code sections 49060 - 49085, and 76200 - 76246) 
governing K-12 school district and community college district management of pupil and student 
records. The test claim statutes address various areas of pupil and student record management. 
for K-12 school districts (Ed. Code;·§§ 49062, 49065, 49067, 49068, 49069.3, 49069.5, 49076.5, 
49077, and 49078/and community college districts (76220,,76223, 76225, 76234, 76244, 76245, 
and76246) including the establishment, maintenance, and destrnction ofrec;ords;· charges for 
copies oftranscripts; regulations regarding evaluation of achievement; transfer of pupil and 
student re.cords; tr'!l?-~fer ()f pupil records for foster childr~n; re) ease of information to peace 
officer~';,f"aj:aj~J1\I!g 1.of pupiJ atlcf s!Udent inforriiat~oh in complJi;jJlc(l yvit~ El §c;iyrt order or.' 

··-·······-··•"o-!:7-il''·~·-~···l··•· .... •,·!r•. /. ·i,•i;•""·-· 1'" _': _ _1:1::. · ..... . . ,'•··• ·' ,.,_ ... , · :. .. .,.,_.~--··r·· ·-.··I·.·· . ~ · · 

subpoe11~; ~n4pP,tjc(l ~?:-Whers c?D,~emJiig, a studept' s. di~cipliijary records. . . 

Education Code sections49060 and 76200 provide.that the legislative intent of the.two starutory 
schemes is·to resolve. potential conflicts between California law regarding pupil/studentrecords 
and the federal Family Educational Rights ,and Privacy Act ·of 19,7 4 (FERPA) (20 U, S-.C. · 
§ 1232g) in order to ensure the continueq receipt of federal funds by K-12 _school.~i~tricts and 

· corrununity colleges, and to revise g'eneraliy and update the law relating to pupii'and student 
records.2· In this'ccintextthe Legislature has added and amended various code sections within the 
statutory schemes governing K-12 school district and community college district management of 
pupil and student records. As a result; although FERP A and other federal laws parallel 
California laws regarding certain aspects of pupil and student record management, California law 
goes beyond federal law in other aspects. 

Federal Law: 

The Jeanne Clery Disclosure of Cainplis Security Policy and Campus Crime Statistics Act 
{Clery Act): · 

As furthef'dlsci.issed below, the Chancellor's Office asserts that the some of the activities 
required by the test claim statutes are federally mandated by the Jeanne Clery Disclosure of 
Campus Security Policy and Campus Crime Statistics Act{Clery Act) {20 U.S.C. § 1092 (f), 34 
C.F.R .. § 668.1 et seq., as amended by Pub.L. No. 105-244). The Clery Act addresses the 
dissemination of crime statistics and the notification of victim rights to the campus cornmuni~. 
The Clery Act, originally enacted as the Crime Awareness and Campus Security Act of 1990, 
conditions participation in any student financial assistance programs authorized by Title IV of 
the Higher Education Act of 1965 CHEA) aml/or any program under part C of subchapter I of 

2 See Education Code sections 49066 and 76200 for legislative intent. 
3' . . . . . : . 

Title II of the Student Right to Know ahd Campus Security Act (Pub.L. No. 101-542 
(Nov. 8, 1990) 104 Stat. 2381) amending 20 U.S.C. sections 1092, 1094, and 1232g. 
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chapter 34 of Title 42 (Federal Work Study programs (42 U.S.C. § 2751 et seq.) on compliance 
with the provisions of the Clery Act. 

The Clery Act was enacted amid concerns that the proliferation of can1pus crime created a 
growing threat to students, faculty, and school employees.4 Congress recognized that 
contemporary cani.pus communities had become increasingly dangerous places and noted that in 
roughly eighty p'erceilt of campus crimes the perpetrator and the victim were both students. 5 

These factors led Congress to find, among other. things that, "students and employees of . . 
institutions of higher education should be aware of the uicidence of crime on campus and 
policies and procedures to preveiltcrifue or report occu.p-elices .of crime. •: 6 In addition, Congress 
established the reqtiiterrient that all participating institutions "make timely reports to the campus 
community on ·'crimes considered fo be. a threat to othed:i:udents and employees' ... that are 
repo'rted to campus security 6r local lai/police agencies. ''7 . The teports are to be provided to 
students arid employees in a m"rumer that is timely and that will aid. in the prevention of similar 
occurrences. · · ·: '· "· .. , · 

In 1992,''c~n~~~f sp~gh,t':~? pr~~i~e vi,cti~s 9t ,i;~xw;iI ~ss~~lt~p c~pp~ .~e~_airi 9~,s,i~. 1~ig[its. 
Congress added to the Clery Act. t)1e;r\1~!l.lJ[~me11t!P~FPart1c1p51~11.1g in.s}tl:fitl~J'lS ,4e.xi;;Iop ~1\i. 
distribute a policy statement concerning their campus sextial assault pfograiris"targeting the 
prevention of sex offenses. The policy rnust address the procedures to be followed if a sex· .. · 
offense a·cciirs/ ·In addition·, the policy must contain a statement thaHhe alleged \lictim of sexual 
assault nmst•be notified ofany di"~ciplinary action 'taken against the alleged assailant. 

The F_amily "iiiuc~~fqii~l Rigiits a1~d P~ivacy Act~! 1974(i,i,RPA); 
' . : - '' . . . . . ' - ' .'; ·. ·--:~ . 

In 1974, Congress enacted the Family Educational Rights and Privacy Act of 1974.(FERP A)·· 
(20 U.S.C: § 1232g, 34·C.F.R. § 99.l et seq.). FERPA was enacted to protect parents and 
students' right.to access the student's records8 and "to protect{parents' and students'] rights to 
privacy by lirriiting the transferability of.their records without their .• consent''~ FERP A •·· r ' 

conditions federal funds to an educational agency or institution on the agency or institution's 
compliance with the proyisions ofFERPA and its implementing regulations. 10 

FERPA 's prpyisions generally prohibit the release of a student's educational records without 
adhere~ce to specified procedural saf~guarci.s for tl1e pri"vac'y rights of pa.rents and stUd_ents. 

4 Havlik v. Johnson & Wales University (l '1 Cir. 2007) 509 F.3d 25, 30, citing to H.R.Rep. 
No. 101-518, p. 7 (1990) and Pub.L. No. 101-542, section 202, 104 Stat. 2381. 
5 Ibid. 
6 Section 202 of Pub.L 101-542. 
7 Title 20 United States Code section 1092 (f)(3). 
8 Title 20 United.States Code sectio~ 1232.g (~)(1 )(A). See 20 United States Code 
section 1232g (d) for applicability ofFERPA's provisions to students that have attained eighteen 
years of age or that are attending institutions of postsecondary education. 

9 United States v. Miami University (61
h Cit. 2002) 294 F._3d 797, 806. ·. 

10 Title 20 United States Cocie s·ection -1232g; 34 Code of Federal Regulations part 99. l 
(Nov. 15, 2007). · 
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These procedural safeguards include the provision of notice to parents or students regarding the 
release of specified information, and the need for consent in order .to release specified 
information or records. FERP A's provisions also provide exceptions in which educational 
institutions or agencies may release a student's educational record without the consent of a 

. parent or student However, some of these exceptions set forth additional safeguards for the 
privacy rights of parents and stud_ents. -

Claimants' Position 
- . . . . ' . . . . . 

The claimants, Riverside Unified School D.istrict and the Pal01;nar Community College pistrict, 
contend that the test claim statute~. CO!l_stitute reimbi.irsable state-mandated programs within the 
meaning of article XIII B, section 6 ofthe.California Con.stitution. 

. . ·.· ' \ ~ ' . 

The claimants assert that prior to fatiuafy I, 1975, there were ho stattites, code sections or 
regulations whichrequired ;;chool districts·to search and retrieve, furnish or forward student 
records. 11 In addition, tht;: claim~ts argue that meeting the new requirements of the test claim 
statutes require. increai;;ed costs .for K-12 school. districts and. community college districts to 
implement the following.activities: ,,·1:, ;: •. -,,..,,. 

I. SCHOOL DISTRJCTS· 
. ·:r: ··1 ··. ,. . · 1!·!:· ·· ··.··· 

;_A) To. es.tabl.!sh ~Fi inipleipent polic;ies and prqce.dures, alfc;i periodically update , , 
. those pqlicies 1¥~d-Pf,c;>yedqres_as required for the seardling, retrieving and-·_ . -

·- -·furni~~g of s~.de11t r~cqrds pursuant to ~hapter 6.5 o,f Part 27; Division 4, 
Title 1 of the Education Code. · · -

B) Pursmµ1t to Etjucation Cqde ~ection 49062, establishing, maintaining and 
-destroying pupil records,.indudipg11ealth records, accm;cling to regulations 
-adoptecf'by the s~~te Board of Education. -

: C) Pursuant to Education Code Section 49065, the furnishing of (1) up to two 
transcripts of former pupils' records or (2) up to two verifications of various 
records of former pupils, and (3) for searching and retrieving pupil records when 
transcripts or verifications are requested.' . , . 

· D) PursuartttoEducation Code Section 49067; subdivision (a), conferencing with, 
or providing a written report to; the parent of each pupil whenever it becomes 
evide.nt to the teacher that the pupil is in danger of failing a course. Pursuant to 
subdivision (b\ adopting and implementing regulations, when assigning a failing 
grade based upon excess absences, which include, but not be limited to, the 
following:·· - · 

(1) A reasonable opportunity for the pupil or the pupil's parent or guardian to 
explain the absences. 

(2) A method.for id~ntification in.the pupil's record oftbe fS.i.ling grades 
assigned to the pupil on the basis of excessive unexd.1sed absences. ' 

e 11 Test claim 02-TC-34, p. 2.' 
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E) Pursuant to Education Code Section 49068, whenever a pupil transfers from 
one·schbol district to a.Ii.other or to a private school,:or transfers from a private 
schciol to a school district within the state, transferrfug the pupil's permanent 
_record or a copy thereof upon receipt of a request from the·district or private 
schciol where the pupil intends to enroll. For any school district requesting such a 
transfer of a record, notifying the parent of his or her right to receive a copy cifthe 
record_ an.d a right to a. hearing to challenge the content of the record. 

F) Pursuant to Education Code Section 44069.3, allowing access to records of 
grades and trruisciipts; and any i.lldividlialized education plans {IBP) that maf 
have' been deveJ'oped pursuant to Chapfoi4'( coirllnenci.rig with Section 563 00) of 
Part 30 maintained by school districts ofHitise piipils tci Foster family agencies 
with jurisdiction over currently enrolled or former Pl!P.ils. · 

G) ·Putsuantfo Education Code Section 49069.5,: subdivision (b), cooperatirlg 
\Viili'the 'counfy social service or probation department,' a regional center for the 
devefopmenta:llf di8abled, or other placing agericy to erisfue that the education 
record of a pupil in foster care is transferred to th<i receivilig.li.foa1·edi.ication 
agency in an expedited manner upon the request of those Bcg<:incies.,. Pursuant to 
subdivision (d), the information provided shall include, but not be limited fo, the 
follo\.vfrig:'(i) Tii~ io6~ti6n_ofthe"phpiii'srec/iias'; c:i/fh'eJ~sfschool aiicfieacher 
of the pupil, c3Y'tn~ phpilrs .. 6uiTgnfirad,¢ .iti~'t:i~and c 4f any"l.D.forn1a:t~o't1 aeemea'· ··· · 
necessary to ~nab le enrollment at th~ 'recei~irig schoof, to·th'e ext~ritallowable 
under state and federal taw. · · " 

H) Pursuant't6:Education Code Section 49076.5, releasing fufotma:tion specific to· 
a particu.iar pilpil's identity and location thaf r~lM~s'to the·transfer 6f'that pupil's · 
records to a designated peace officer, upon hi.for her request, when a proper 
police purpose exists for the use ,of that information; 'ill order to protect the . 
privacy interests of the pupil, a request to a school di.strict for pupil record 
information pursuant to this.section shall meet the following requirements: · 

(1) For the purposes of this section "proper police ptlrp6se;' ineans that · 
· probable cause exists that the pupil has been kidnapped and that his or her 

abductor may have· enrolled the pupil in a school and that th<Fagency has 
begun an active investigation. 

(2) Only desigriated peace officers and federal criminal investigators ahd 
federal law enfqrcement .officers, as defined in Sectiqn 830.1 of the Perial 
Code, whose names have been submitted to the school district in writing by a 
law enforcement agency; ·may request and receive the information specified in 
subdivision (a). Each law enforcement agency shall ensure that each scl:J.ool 
district has at all times a current list of the names of designated peace officers 
autho~ized tq r'~qu~st p~p~i r~tord Jrif odriatim:~. . . . . . . . '. . .. 

I) Pursuant to Education Code Section 49077, making a reasonable effort to 
notify the parent or legal guardian and the pupil in advance of compliance with a 
lawfully issued subpoena and, in the case of compliance with a court order, if 
lawfully possible within the requirements of the order. 
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J) Pursuant to Education Code Section 49078, upon service of a lawfullY. issued 
subpoena or a court order solely for the purpose of producing records of a· pupil, 
either personally appearing as a witnes·s in the proceeding or, in lieu of a personal 
appearance, submitting to the court, or other agency, or person designated in t11e 
subpoena, at ihe tirr{e and place required by the subpoena or court order, a copy of 
that record, accompanied by an affidavit certifying that the copy is a true copy of 
the original record on file in the schoo_l or school office. -

II. COMMUNITY COLLEGES 

K) To establish and implement policies and procedures, and periodically update 
· ·those policies and procedures, for the searching, retrieving and furnishing student 

records pi.Jrstiantto Chapter l.5 ofPati 47, Division 7 of Title 3 of the Education. -
Code.• ·· 

L) Pmsuant t~ Education Code Sectio~ 16220, establishing, maintaining, a11d 
destroying stu.c:lerit records according to regulations adopted by the Board of 
Gover~ors,ofthe C~lif?~ni,a ~-9~~i~.9..9.11r~:~':• ... · _: 
M) Pursuant to Education Code Section -76223, providing, free of charge, (1) up 
to two transcripts of students' records or (2) up to two verifications of various 
record,s,p,f stu.4ents; and f()I, S((a,rching or retrieving anY stuc!ent reco,rcls when 
transcripts or verifications ·arerequrred.. . .. :. " - . - - . - " ... 

:·· · . • : , ,' · , • I ; . I • ; , _ , .-. '. ' ·.:· . . . 

. N)Pur~uanqo Educ:at1011 ~ode Sectioµ 76225, whenever a stugent transfers from 
one C011llllµflity coJiege to a]1()ther, or to .a public: or priVi'l,te institution of 
po$tsecom;lary educatio~ withip. the sti'l,te, frarisferring appropriate records or 
copies anci notifymg the'student qfh1s qr her right to receive a copy of the record 
and his or her right to aJ?:earing to chall~nge the content of the record. . 

0) Pursuant to Education Code Section 76234, whenever there is included in any 
student record information concerning any disciplinary action taken by a 
community college in connection with any alleged sexual assault or physical 
abuse, or any conduct that threatens the health anci safety of the alleged victim,· -
informing.the alleged victim of the results of any disciplinary action by the 
community college and the results of any appeal. · 

P) Pursuant to Education Code Section 76244, making a reasonable effort to 
notify a student in advance of compliance with a lawfully issued subpoena and, in 
the case of compliance with a court order, if lawfully possible within the 
requirements of the order. · · · · · · · 

Q) Pursuant to Education Code Section 76245, upon service of a lawfully issued 
subpoena or a court order solely to produce a school record regarding any student, 
either personally appearing as a witness in the proceeding or, in lieu of a personal 
appearance, si.ibi:nitting to thecourt, or other agency, or person designated in the -
subpoena, at the time and place required by the subpoena or court order', a copy of 
that record, accompanied by an affidavit certifying that the copy is a _true copy of 

. the original record on file in the community college or community college .office. 

WWW& &Z#.'.U 
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R) Pursuant to Education Code Section 76246, complying with appropriate rules 
and· regulations adopted by the Board of Governors of the California Community 
Colleges to insure the orderly implementation of this chapter. 12 

· 

The claimants filed coinments, dated_ bctober 10, 2003, and April 23, 2004; iri rebuttal tO 
Finance's anci_the Chancellor's Office comments set forth immediately below. The claifuants' 
arguments will be addressed as neqessary in the discussion below. 

Department of Finance's Position (Finance) 

In comments StJ-bmitted on September 15, 2003, Finance asserts that several of the activities for 
which state reimbursement is sought by the claimants were already required by the state and/or 
federal law in 197 4 or before. This is contrary to the claimants' assertion that "prior to 197 5, 
there were no statutes, code sections or regulations which required school districts to search and 
retrieve, furnish or forward student records," 13 Finance contends that the claimants did not 
include "a written ri~~ative that i~clti'ci~s a detail~d description of the activjties requfr~d:under 
prior law or executive order," as required iJy Titi~ 2, Code ofReguiations, Si;:ction ll 83,' - _ 

_ subdivision (d)(J)(A):. Thus,_Finance questibn~ th~ ccnnpleteness ofthe tes't cfainiaiid requested 
that the Commission direct the claimants to accurately provide the information required ,by the 

. 14 - - -regulations. _- .. -_ _ -- -~- - _ --- -- - _ , 

California Cciri'i:rriunity Colleges-Chan'~elior•s Offic~ Position (Chanceifor's Office) 
. . .·· . . . '• . .. . . . - . . .. -.. . . . -. -. :'-· ·-~·'. .. -... '. '; ::. : ,.: \ :·:. ;-:· .. 

The Chancellor's Offi.ce, regarding the portion of the test claim applicable to community 
colleges (Ed. Code,§§ 76220, 76223; 762.25; 76234', 76244; 76245, and 76246), asserts that the 

• ·, • ··,-· • • ·- - ,.,. •• _:· 1 • • • ••• ·, • ·' · · ,, • • "' •-r··. ·· - , · · 
whole of test claim should be .deriied. The Chancellor's Office· argues that a substantial part of 
the test claim shciuld be deriied, as !TIO St of the provisiorisof the test clairll ,statUfe's were enacted 
by Senate Bill number 182, an act desigiled"to-bl:irig Califorrua law info confomucy with FERP A. 
The Chancellor's Office also argues that specific test'daim statutes: ( l) do not require any 
activities either pursuant to their plain language or because the activity is the result of an 
underlying discretionary activity; and (2) do not constitute new programs or higher levels of 
services as the activities were required by prior state and/or federal law. 

The Chancellor's Offi~e comlnerits'will l:ie addressed as necessary in the di~cussi6n below. 

12 Test claim 02-TC-34, p. 27-32. 
13 Finance Comment~ ·on 02-TC-34, dated September 15, 2003, p. l, referencing test 
claim 02-TC-34, page 2. 
14 Test claim 02-TC-34 was deemed complete on July 8, 2003, and all claimants and interested 
p;mies were noticed. Issues of law raised by claimants and interested parties will be considered 
in the analysis, as necessary. · 
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Discussion 

The courts have found that article XIII B, section 6 of the California Constitution
15 reco~uizes. 

the state constitutional restrictions on the powers of local goverrunent to tax and spend. 1 "It's 
purpose is to preclude the state from shifting financial responsibility fcir carrying out · 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose." 17 A testclairn statute or executive order may impose a reimbursable :State-rriari.dated . 
prqgr~ if it orders or requires a lo.cal agency OF school district to engage in an activity or task. 18 

The required activity cir task must be new, constltutl.rig a "new program;', or'it must create a 
"higher level of service" over the prevfously required level of service under existing programs. 19 

The co,urts '4~~e defm~d a "program" that is sµJ?ject to article XIII B, section 6 of the Callfo~ia 
Constituti.on (''hereinafter ."article XIII B, section 6"), as oµe that carries out tlie governmental 
functi.on ofproyidmg public services, or a law that imposes unique reqt1irement"son locaj. · 
agencies or .school districts to hn~iement a state policy, but does not apply generally to ~11 · . 
. residents and eniitj~~in the state. 0 To determine if the program is, new or imposes a )ligll.er level 
of service, ·the-test clairri· legislaticil.i'Tntisf"be' compared with the legal requirements in effecF''''. .. 
immediately before the enactment of the test claim legislation.21 A "higher level of seniice" 
occurs wheri the new "requirements were intended to provide an enhanced service ·to t]fo ... 
public"22

• Finally, the newly required activity or higher level of service must 'impose:costs on · 
. . . 

15 Article XIII B, section 6, subdivision (a), (as amended by Proposition 1 A in No~ember 2004) 
provides: "Whenever the.L~gislature or any state agency mandates a new program or higher 
level of service on any local goyemrnent, the State shall provide a subvention of funds to 
reimburse tiiai local gcivernm'e1lt for the costs of the pro gram or increased level of service, except 
that the Legislature mii.y, but, rieed not, provide a subvention of funds for the folloWing rriabdates: 
(1) Legislative mandates 'requested by the local agency affected. (2) Legislation defining' a new. 
crirrW'ot chcingilig an existirig defiriition of a crime. (3) Legislative mandates eu:acted prior to · 
J ainiary 1, 197 ~' 'or executive orders or regulations initially implementing legislatiori·enacted 
pridt'to Jailua'fy 1, i975." · .. . : .. . . . . . · · ·· . . . · . · . . . 

. 
16

. Department of Finance v. ··commission on State Mandates (Kern High Sclwol Dist.) (2003) 30 
Cal.4th 727, 735. 
17 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
18 Long Beach Unified.School Dist. v. State a/California (1990) 225 Cal.AppJd 155, 174. 
19 San Diego Unified School Dist. v. Cmnn;ission.on.State Mandates (2004) 33 Cat.4th 859, 878. 
(San Diego Unified School Dist.); LuCia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). · · 
20 San Diego Unified School Dist., supra, 33 Cai.4th 859, 874, (reaffinning the test set ciut in 

. County of Los Angelesy. State of California (1987) 43 · Ca!Jd 46, 56 (Los Angeles!); Lucia Mar, 
supra, 44 Cal.3d 830, S35)~ 
21 San Diego Unified School Dist., supra, 33 Cal.4th'859, 878; Lucia Mar; supra, 44 CalJd 830, 
835. e 22 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
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local agencies as a result of local agencies' performance of the new activities or higher level of · 
service that were mandated by the state statute or executive order.23 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, sedion 6.24 In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 

· "equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
. priorities."25 

· · · . . . . : . · •. _ · . · · . · . _ . 

Issue 1: Are the test ,c;laim stat~tes subject to article XIII B, sectio-n 6 of the Californih 
. C:oristitµtion? · · · 

In its March 16, 2004 comments to the test claim, the Chancellor's Office asserts that much of 
the te~t ~laiin shoul~ be derneci as federally-mandated. The Chancellor's Office ai;giies that' 
many of the test clalin. statutes are rieces~ary to implement the Ciery Act and FERP A, and thus, 
do not constitute state-mandated activities': fo addition to the federal mandate issue raised by th'e 

. . • '. ·. ' ,~ '_· ' . '': '· ! • . ··1 • 

Chancel19r's Qffice,some of the activities required by the test' Claim statutes i:aise court mandate 
issues, !l!lci th~r~for~·,'inay not be subje'6t to· ruiicle XIII B, section 6 of the Cail:foi-ri.ia· · 
Con.stitut!on..'·····"'·-·-'·- ...... _.-. · · .. · •· '·.·- .,, · ·· ·· ·- .• ,c •. · - ··• · · ·. -· · '- · ·-' ·- -.. ..-.-.·.::······ ·--.,,; ::.• · ·· ··-·~·-.-- · · -'·'""'" .... ., .. , 

,;,:; 

Article XIII B places spending limits on both the state.aJ!.dJoc1:tl ,gqvernn-i:ents, !iowevei;, costs._ 
mandated by courts or federal law are expressly excluded from these spending limits. 
Article XIII B, section 9, subdivision (b), of the California Constitution excludes from either the 
state or local spendit1g limit any "[a]pprcipriations required to complying with mandates of the 
coilrts or the federal government which, without discretion, require an expenditure for additional 
servic.es or which i.m.avoicfably make the providing of existing sen'ices more costly.,, 

B.egarding federal m~d-ates, Government Code section 17556, sub~visio11 (c), proy~4~s .th~t the 
Commission shall, not find costs mandated by the stateifthe test claim statu_te impos.f:!~ a. , . . 
requireme~t that is. n:iandated by a federal law or regulation and result15.in cqsts m,andated bY tl:ie 
federal government, unles~-the staµite or executive order mandate(> costs th.at excee4.tiw rn,?l}qate 
in that feder-allaw or regulation. In addition, when analyzing federal ~aw in. the 6oritext ofa te~t 
Claim under ~rticle XII.I B, section 6, the court in Hayes i•. Commission on State Mqrzdates lie)~ 
that"[ w]hen the federal government l.mposes costs on local agencies those costs are ncif 
niandated by tl:i.e state and th tis" would riot required a state subvention. Instead·, such costs are 
exempt from local agencies' taxing and spending limitations" under article XIII B.26 

· .c:..·.- -

23 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); . 
Goveri:i:ment Code sections 17514. and 17556. 
24 Kinlaw v. State ~f California (1991) 54 Cal.3d 326, 331-334; Govenunent Code sections 
17551, 17552. . . 

25 C~unty of Sonorna, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. · 

26 Hayes v .. Commission on State Mandates (1992) 11Cal.App.4th1564, 1593 citing City of 
Sacramento v. State of California (1990) 50 Cal.3.d 51, 76; see also, Government Code 
section 17513. 
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However, when federal law imposes a mandate on the state, and the state "freely [chooses] to 
impose the costs upon the local agency as a means of implementing a federal program, t_hen the 
·costs are the result of a reimbursable state mandate regardless whether the costs were imposed 
upon the state by the federal government. "27 

. 

As will be further discussed below, the federal mandate issues and court mandate issues arise in 
regard to Education Code sections 49068, 49077, 76225, 76244, and 76234. Education Code· 
sections 49068 and 76225 address the transfer of a pupil's permanent record and a student's 
appropriate records between schools and institutions of higher education and the rights of 
parents/student when a transfer occurs. Education Code sections 49077 and 76244 address the 
provision of pupil/student information in compliance with a co mi order or subpoena and the 
rights of parents/student prior to a districts compliance with the court order or subpoena. 
Education Code section 76234 addresses the notification of an alleged victim of sexual assault or 
physi.cal abuse of any disciplinary action by the community college talcen against any student for . 
the alleged sexual assault or physical abuse and the results of. any appeal. 

The remaining test claim statutes address other areas of pupil and student record management 
· ii1ch.iding the establishment, maintenance, and·destructfon-ofrecords~charges for copies of-·· ·-·-··- ·-· 
transcripts; and regulations regarding evaluation of achievement. These test claiffi statutes 
address issues that exceed the scope of federal law or any court mandate, and therefore, are 
subject to article XIII B, section 6 of the California Constitution. ·· 

The follow~g discussion will first analyze whether th~ ;;o-~i~ions of the Clery Act and/or 
FERP A constitute federal mandates on K-12 school districts and community colleges. Then the 
discussion will analyze whether the activities required by Education Code sections 49068, 
49077, 76225, and 76244 are federally-mandated. Finally, the discussion will analyze whether 
the provisions of Education Code sections 49077 and 76244 constitute a court mandate. 

A.· Do tlte provisions o(the Clerv Act and FERPA co11stitute federal mandates on K-12 school 
districts and/or communitv college districts? 

:.; '' 

The Clery Act: 

The Clrancellor's Office argues that any requiremenfofEducation Code section 76234 is 
federally mandated under the Clery Act.· Education Code sectior_i 76234 provides: . 

\Vhenever there is included in any student record information concerning any 
disciplinary action taken by a community college in connection with any alleged 
sexual assault or physical abuse, including rape, forced sodomy, forced oral 
copula_tion, rape by a foreign object, sexual battery, or threat of sexual assault, or 
any conduct that threatens the health and saf~ty of the alleged victim, the alleged 
victim of that sexual assault or physical abuse shall be informed within three days 
of the results of any disciplinary action by the community college and the results 
of any appeal. [i!] ... ['ill 

The Clery Act was originally enacted as the "Crime Awareness and Campus Security Act of 
1990" addressing the disclosure of campus security policies and campus crime statistics for 

27 Hayes, supra, I l Cal.App.4111 at p. 1594. 
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postsecondary educational institutions.28 The Crime Awareness and Campus Security Act of 
.1990 was enacted amid concerns that the proliferation of campus crime· created a growing threat A 
to students, faculty, and school employees.29 Congress recognized that contemporary campus V 
communities had become increasingly dangerous places and noted that in.roughly eighty percent 
of 9ainP,i,rs crimesJhe perpetrator and the victim were both students.30 These factors led . · 
Congr~ss to fipd·" ai.nong other things that, "students and employees of institutions of higher · 
education s~Ould b~· ai'.'11'~.ofthe incidence of crime on campus and policies. and procedures to.·· 
prevent ctim~ qr repqrt occtu}-erif-eS ofcfime. "31 

. . 
. . . . . . . -' . . ' 

The Crime Awareness and Campus Security Act of 1990 conditioned participation.in any 
Title IV student financial assistance program and Federal Work-Study programs upon. 
compliance with its provisions, These provisions require participating institutions to disclose 
crime statistics for the most recent three years, as well as disclose the institution's security · 
policies.37 In addition; the Crime Awareness and Garn pus Security Act of J 990 established the 
requirement that all participating· institutions make· timely reports to the campus community on 

crime,s c~ps!4,ere4, t,o,):>,e ~ tJu:eN t~ .other ~tudei:ts a~P·:~\DBl9~e.7~,t~?.ttWerJPprted,to,, carnp~s . 
~ecunf¥ or,!99~! }.~~·P.8-1!;9.<f; ~~~B9!~s·: JP;t;. ~~?2,fl,~;}lfe,Jo ?~~ pr9~{q~~~ ~o ~~,~~p~~}l-!1.~ 3ern1J~O?~es ,.. -· .. 
m a manner tp.at i~, ~im~ly ?;llq that w11! 111d. m the pr~X~P:t1on of s.up.ilar ocqwr.~µR~s. ,·: ,. 

The Crime Awareliess•and Campus Security Act of 1990 also made an amendment to FERPA; 
specifically 20 U.S,C. section l 23lg·(b), by providing that FER:P A;·','shall not be construed to 
prohibit atj ii:~titution:.of p9stseco11dary··~dµq~ti.9i;l'fYci.~11 di.~~l~si.r~&t<;>:fl.p liP~~e.9.}'.f.f tiq! qf !!flY 
critµe ofviol~BVii ,· .·: ~l;te re~u,hs of any gis?)plfu.ajy, proceeq.ijjg C/.911£ii+9t<'.9 b~ s,uclJ. ~ii.~titutiOn 
against tqe !1!!~~.~a. P!yf?9tra:or pf s.ucp. crime' ~~~~.rpsp~c~ tp ~~cl:l"cr,i~e.'."4. i;:~refoi~, .!1. I 

post~~~()ndary equcat1011al mstitut10n could. disclose th~ ~esults of a disc1phnary proceedmg ' ' a 
regaraing 'a .crhiie 'of v\qle.nc~, inCluding sexual assault, to the alleged victim of the crime with01,~t • 
being in violatiOn ofFERPks pi·ovisions. · 

• • :. • ' >, ~ ' ' • ; : 'I .. .. ~:'·, .\, ) . . • • • . ' i' ·~ ~·- . •. . . ' ·'· ·. . . In 1992 Congress amended the Crime Awareness and·Cajnpus Sec1lrity Act. of 1.990 b)'. ,eiuiqtin~. 
the Campus Sexual Assault Victim's Bill of Rights as part Of the.Higher Education Ari:ieridmerits 
of 1992 (Pub. L. No. 102-325, § 486 (c); see also 20 U.S.C. § 1092(f)). The Campus Sexual 
.As.s.a,ult Victim's Bill of Rights provides victim,s,i;if sexual assault on campus certain basic rights 

28 Title II of the Student-Right to l(r.O'\N and GampUS·Secunty Act (Pub.L. No. 101-54l) (Nov. 8, 
1990) (104 Stat.2381-) amending 20 U.S.C. sections 1092, 1094, and 1232g. 
29 Havlik v. Johnson & Wales University (1st Ci.i. 2'007) 509 F.3d 25, 30, citing to H.R.Rep. 
No: 101 ~518, p. 7 (1990)and Pub.L. No. J 01-?42, section 202, 104 Stat. 2381. 
30 Ibid. 

,. 

31 Section 202 of Public Law 101-542. 
32 Title 20 United States Code section 1092 (f), as amended by section 204 of Pub.L. 
No. 101-542. 
33 Title 20 United St~tes Code ;ection l 092 (f)(3), as amended by section 204 of Pub.L. 
No. 101-542. 
34 Title 20 United States Code section 1232g (b), as amended by section 203 of Pub.L. 
No. 101-542. . . . . 
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and requires participating institutions to develop and distribute a policy statement concerning 
their campus sexual assault programs targeting the prevention of sex offenses.

35 
The policy must 

address the procedures to be followed if a sex offense occurs. As relevant to this test claim, the 
policy is required to address: 

... Proced~es for on-campus disciplinary action in cases of alleged sexual 
assault, which shall include a clear statement that--

, .. 
['fil . .. ['fil . '. 

' .. bcith'the accuser and the accused sh~ll be iriformed of the qutcome of any 
cani.pl,IS 'dis°dpEna_;;y pfoceedirig broilght filleging a sexual assault.36 

. . 

In 1998, the Crime Awareness and Campus Security Act of 1990 was amended and renamed the 
Clery Act. The activity stated immediately above remained substantively the same. 

Thus, under the Clery Act participating community college districts are. required to perform the 
followirig activity: · · · · 

. __ ,,·."~,.,_,·;.-. lnfo1m.both.the;accuser. and the accused. of the· outcome of any campus:..:.·_,.· 
disc_ipliriiiry pro2e"edll1gbrought alleging a ~exi.uii a~sault. (20 u.s.c. 
§ .i.q9.2(~(8)(B)(ivYcrrn . . ... .·. ' · 

· ·This':r~quir:yment is iI1lposed directly upon each eligible histitution, including COITlffiunity coilege 
disffi~tfu~ ji'filj!Cipat1ng. 1ll any si:ud'e11t firi·~~dai'ass!~ta,\lce pro grfil1'! .~u~hotized by Title IV of the .. 
HEkand/or Federal Wmk.-SDidy ~rogr~~-~\ "fherefore, the pr,o:visions of the Clery Act are 
applicable to comµrnnity «Ollege~ and directly im.posed on comrµunity colleges as eligib.le 
institution.s participating in student financial assistance.programs authorized by Title IV. 

However, the 'provisions of the Clery Actare coriditiems for the participation in Title IV student 
financial assistance programs and Federal Work Sfudy programs, Community college districts 
are riof~bligated to accept the conditions, anci"thus; cominilliity college districts are riot legally 
compelled to cofuply With the provisions of the Clery Act.· As a result, it is necessary to· 
deteriniil.e whether community college districts are practically conipelled to comply with the 
provisions of the C::lefy Act. The court mHayes v. Commission:on State Mandates discussed this 

· fype of "cooperaj:ive federalism" scheme employed by FERP A noting that: 

[T]he vast bullcof-C'o§l~prodtlcing federal influence on state and ioc~l governinent 
is by inducement or incentive rather than direct compulsion .... However, "certain 
regulatory standards imposed by the federal government under 'cooperative 

. 
35 Title 20 United States Code section 1092 (f), as amended by section 486 of Pub.L. No. 102-
325. . .. •, 

36 Title 20 United States Code section 1092 (f)(7)(B)(iv)(II), as amended by section 486 of · 
Pub.L. No. 102-325 (currently 20 U.S.C. § 1092 (f)(8)(B)(iv)(II)). 
37 All California Comi:nunity Colleges existing during the 2001 ~2002 fiscal year participated in 
the Federal Pell Grant Program and the Federal Supplemental Educational Opportunity Grant 
Program, see attached Student Financial Aid Awards report from the Chancellor's Office Data 
Mart. For a list ofTitle IV student financial assistance programs see title 34 of the Code of 

·Federal Regulations part 668.1. · 
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federalism' schemes are coercive on the states and localities in every practical 
sense." 38 · · 

The court went dn to say that "[t)he test for determining whether there is a federal mandate is 
whether compliance with federal standards 'is a matter of true choice. '"39 To make this 
detem1ination the court set out various factors, including: (1) the nature and purpose of the 
federal program, (2) whether its design suggests an intent to coerce, and (3) any other legal and 
practical consequences of nonparticipation, npncompliance, or withdrawaI.40 

· · . 

The nature and purpose of the Clery Act is to provide protection to the campus community 
against specified criminal offenses and to provide rights to victims of sexual offenses by 
requiring the provision of crime statistics, timely notification of the occurrence of crimes 
considered a threat to students and employees, notification of campus sexual assault programs 
and the procedures followed once a sex offense has occurred. This purpose was reiterated in 
1996 when Congress, displeased with the Department of Education's efforts to enforce the Clery 
Act, passed a resoluti?n .callinf for the Depaiiment of Education to make '" [ s )afety of students 

· ... the number one pnonty.'"4 
. 

. . 
AJthoi.igh the nature and pi.lrjJcise of the Clery Act is significant, the intent to coerce participation, 
however, does not appear to be. The Chancellor's Office asse1is that the provisions of the Clery 
Act applies to "each institution receiving federal financial assistance (which includes all .. 

... c9111.rr.i.unity l?olle~:;: .di~tricts) : ... "42 However, as discussed above, the language of the Clery Act 
limits its application to institutions participating in Title IV student financial assistance programs 
and/or Federal Work Study programs, not on all federal financial assistance. In addition, the 
Clery Act does not impose any penalties or create any private cause of action against an 
institution that chooses not to participate in Title IV student financial assistance programs or 
Federal Work Study programs. Unlike in City of Sacramento, community colleges do not face 
certain and severe penalties such as full and double taxation.43 Nor do community colleges face 
a "barrage of litigation with no real defense" as in Hayes.44 In fact, even if~ community college 
does participate in Title IV shldent financial assistance programs or Federal Work Study 
programs, the Clery Act specifically provides that it does not "create a cause of action against 
any institution o.f higher education or any employee of such. ip.s_titution for any civil liability; ... 
or establish any standard of care."45 Rather,.the Secretary of Education is given sole authority to 
. enforc~ the. Clery. Act and may lii11it, suspend, or tenn1nate an. Institution's participation or 

····-- ..... . 

38 Hayes, supra, 11 Cal.App.4111 at p. 1581-1582, citing to City of Sacramento, supra, 50 Cal.3d 
at p. 73-74. 
39 Ibid. 
40 Ibid. 
41 Haviilc, supra, 509 F.3d at p.31, citing to H.R.Rep. No. 104-875, p. 61 (1996). 
41 ChanceIJor's Office Comments on 02-TC-34, dated March 16, 2004, p. 5. 
43 City of Sacramento, supra, 50 Cal.3d at p. 74. 
44 Hayes, supra; 11 Cal.App.41

h at p. 1592. 
45 Title 20 United States Code section 1092 (f)(l4). 
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impose a civil penalty upon a participating institution, however, as stated these sanctions only 
apply to participating institutions. 

In regard to practical consequences, an institution's noncompliance with the Clery Act could 
result in increased hurdles for students that utilize Title IV student financial assistance programs 
and/or Federal Work Study programs to assist in the costs of attending community college. 
However, there is no evidence in the record regarding the extent that community college students 
as a whole rely on Title IV student financial assistiu~ce programs and/or Federal Work Study · 
programs .to attend community colleges. 

In sum, although the purpose of the Clery Act is very significant, in light of the lack of intent to 
coerce participation; and the lack of any certain and severe penalties for failing to comply with 
the Clery Act outside of forgoing paiticipation in Title N student financial assistance programs 
and Federal Work Study programs, staff finds that the provisions of the Clery Act (20 U.S.C. 
§ 1092 (f)) do not constitute federal mandates upon community college districts. Thus, the 
provisions of Education Code section 76234 are not federally-mandated by the Clery Act. The 
remaining issues regarding whether Education Code section 76234 mandates a new program or 
higher level· of service under article· XIII B, section 6, ai·e discussed on pa~e 52-. ·.· 

FERPA: 

As noted above, FERP A was enacted to protect.parents and students' right to access the student's 
rec0rds46 and "to protect [parents' and students'] rights to privacy by limiting the transferability · 
of their records without their consent."47 FERP A conditions federal funds to an educational 
agency or institution on the agencls or institution's compliai1ce with the provisions of FERP A 
ai1d its implementing regulations. B 

·As relevant to this test claim, FERP A provides that an educational agency or institution may 
transfer the education record of a student, without the written consent of the student or student's 
parents, to: 

officials of other schools or school systems in which the student seeks or intends 
to emoll, upon condition that the student's parents be notified of the transfer, 
receive a copy of the record if desired, llild have an opportunity for a hearing to 
·challei1ge the content of the record. 49 

. · . : . . . . . .· .. 

FERP A further provides: 

No funds shall be made available under filly applicable program to any 
educational agency or institution which has a policy or practice of releasing, or 
providing access to, any personally identifiable.information in education records 

46 Title 20 United States Code section 1232g (a)(l)(A). See 20 United States Code section 
1232g (d}for applicability ofFERPA's provisions to students that have attained eighteen years 
of age or that are attending institutions of postsecondary education. 
47 United States v. Miami University (6th Cir. 2002) 294 F.3d 797, 806. 
48 

Title 20 United States Code section 1232g; 34 Code of Federal Regulations part 99. l 
(Nbv~ 15, 2007). e 49 

Title 20 United States Code section 1232g (b )(1 )(B), Emphasis added. 
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other than directory information, or as is pem1itted under paragraph (1) of this 
subsection, unless--

[1.J ... [1.J 
... such information is furnished in compliance with judicial o~der, or pursuant to 

any lawfully issued subpoena, upon condition that parents and the students are 
notified of all such orders or subpoenas in advance of the compliance therewith 
by the educational institution or agency. 50 

FERP A's implementing regulations further explain that an educational agency may disclose 
personally identifiable information from an education record of a student if the disclosure is to 
comply with a judicial order or lawfully issued subpoena and" ... only ifthe agency or institution 
makes a reasonable effort to notify the parent or eligible student of the order or subpoena in 
advance of compliance .... "51 

. 

In regard to students eighteen years of age or attending an institution of postsecondary education 
FERPA provides: 

... tWJhenever a student has attained eighteen years of age, or ·1s attending an 
institution of postsecondary education, the permission or consent required of and 
the rights accorded to the parents of the student shall thereafter only be required· 
of and accorded to the student. 

Thus, any notification or right given to parents of pupils in K-12 schools under FERP A is also 
accorded to students in community college. In addition, FER.PA provides that educational 
agencies or institutions must: 

... effectively [inform] the parents of students, or the students, if they are eighteen 
years of age or older, or are attending an institution of postsecondary education, 
of the rights accorded them by [20 U.S.C. section 1232g].52 

Therefore, under FERP A K-12 school districts and conununity college districts are required to 
perform the following activities: 

1. Notify a student's·parents or the student, if he/she is eighteen years of age or older or is · 
attending an institution of postsecondary education, of the transfer ·of a students education 
records, provide a copy of the education records if de:::ired by the parents, a!!d give the-- -
parents an opportunity for a hearing to challenge the content of the record. (20 U .S.C. 
§ 1232g (b)(l)(B).) . 

2. Notify a student's parents or the student, if he/she is eighteen Y.ears of age or older or is 
attending an institution ~f postsecondary education, of a lawfully issued subpoena or . 
court order seeking "personally identifiable information" in advance of compliance with 
the lawfully issued subpoena or court order. (20 U.S.C. § 1232g (b)(2)(B).) 

so Title 20 United States Code section 1232g (b)(2)(B). 

51 34 C.F.R. section 99.31, subdivision (a)(9): 
52 Title 20 United States Code section 1232g (e)~ 
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,..:.:M-• ,, .... '"' 

3. Inform the parent of a student or the stud.ent, if he/she is eighteen years of a·ge or older or 
is attending an institution of postsecondary education, of the rights accorded them by 
FERPA (20 U.S.C. § 1232g). (20 U.S.C. § 1232g (e).) 

These requirements are imposed directly upon "educational agencies and institutions" in receipt -
of any federal funds, including K-_12 school districts and community college districts. 53 

However, because the requirements of FERP A and its implementing regulations are conditions 
for thereceipt of federal funds, K-12 school districts and corrimunity college districts are not 
obligated to accept the conditions, and may choose to not receive federal funds and thus avoid 
the conditions imposed by FERPA. Thus, K-12 school districts and community college districts 
are notlegally compelled to comply with the-provisions of FERP A, and therefore, it is necessary 
to determine whether K-12 school districts a:nd community college districts are practically 
compelled to comply with the provision~ ofFERPA. 

The court in Hayes v. · Coinmission on State Mdndates discussed this type of "cooperative 
federalism" scheme employed by FERP A noting that: 

--- :[T]he __ vastbµll~ of cost~prciducing:.fedet11Yirrfiuenee~··on:state:artd ioc~l go".ernm~nt - ·- - ----- -
is by iriducelrierit oriiice11.tive r~fhei:'fu~ drred compulilbri .... I:fow~ver, "ceh~i'r{ 

·regulatory s"tantla±d; imposed by·fue"federal government under 'cooper~tive · 
- ·federalism' schemes are'coercive.onthe states and localities in every practical 
--sense. "'--54 -- · - - - " · - : · - · ·- -- -- -- .. · .. -- - · --

The court went ori tq s'~y th~t "[t]h:6 test "for.determirii.ng w,hether there is a federal mandate is 
whether compliance ~th federal standards 'is ·a matter oftriie choice. ,,;55 To rriake tills 
determination the court set out various factors, including: (1) the nature and purpose of the 
federaJprograrn, (2) whether its design suggests an intent to coerce, and (3) when state and/or 
local piuticipation began.56 , · _ - . · - - · · .• __ , . 

Here, ~s· n.ote.d apov~, the nature and pfu'Pose' of FERP A is to "protect [p~elits' and students'] 
righ_t§ :fo'ptivii.'cy by limiting the transferability o'ftheir records without their cohsent."57 -

Corigress' high regard for theprivacy rights of stlidents was noted by the court ill United States 
v. Miami University (6th Cir. 2002) 294 F:3d 797. Citing to 20 U.S.C. section 1232i, _the·coUrt 
stated: · 

Because Congress holds-student privacy interests in such hi'gh f~giu'd: · · 
the refusal of a[n] ... educational agency o~ institution ... to prov1de personally 
identifiable data ori students or their families, as a part of any applic11ble · · 
program, to any Federal office,-agency, department, or other thircl party; on-the 

. -

-
53 See Hayes, s~pra, 1,1 Qal.AppAi!1 at p. 1584:. 
54 Hayes, supra, 11 Cal.App.41

h at p. 1581-1582, citing to City of Sacramento, supra, 50 Cal.3d 
atp. 73-74. 
55 Ibid. 
56 Ibid: e 57 United States v. Miami University, supra, 294 F.3d at p. 806. -
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grounds thatit constitutes a violation of the right to privacy and confidentiality 
of students or their parents, shall not constitute sufficient grounds for the 
suspension or termination of Federal assistance. 

In other words,·Congress places the privacy interests of students and parents 
above the'federal government's interest in obtaining necessary data and records.58 

With regard tb whether the design of the federal program suggests an intent to coerce, as noted 
abov~, thereceipt of allfoderal funds by K-12 school districts and community college districts is· 
conditioned on compliance with the provisions of FERP A and its implementing regulations. ·· 
Failure to comply with the provisions ofFERP A and its implementing regulations would . 
jeopardize funds which have been made available under programs ad.ministered by the Secretary 
of State, As hated ·by the court in Hayes v. Commission on State Mandates, federal funding to­
ed.ucation is pervasive. 59 Failure to comply with the provisions of FERP A would result in a loss 
of all federal funding received by K-12 si;:hool .districts and community college districts. 

In addition, K-12 school districts and community college districts have complied with FERP A 
and rece!y:::,4 fed~rat.fun4s. for a ~ignjficapt. pe,~~o.d, of tipje. Educatiop. Code section.s 49060 and 
76200 set 'forth the leii,slathi-'e'iritenJ of EdiicaH~~· Code sections 49060 -49685 ai:id 76200 - ·- -
76246. As enac~~~\J!,.1976, E4~ca,tjonCode secti~~.4Q-b6o provi4ed in i:ele~~t· part: 

• • • • •• • '. ·- • • ,., - '····· J • • • ••• •• ~ • • • • 

It is the intent of the Legislature to resolve potential conflicts between California 
law and the provisions of Public Law 93-3 30 [FERP A] regarding parental access · 
to, ap,d .. the_ cpnfid.ential.ity of, J?Upil r~cprd,s .in orde~ tq ip~ure th.r. c.Qrytinuanc~ l{ . 
federal equcationfunds i:o public educational'instjtutipp.s' within the sfate,.,, .... 

. ·'· .• .•jll,' ,. 

Education Code section 76200 substantively mirrors the language of Education Code 
section 49060 quoted above. The language of sections~49060 and 76200, as enacted in 1976, 
was made operative on April 30, 1977. Thus, receipt of federal funds by K-12 school districts 
and com,mUI1ity . .c:ollege districts has been conpitioned. upop. compliance with the provisions of 
FERP A since at leas~ 1977. In addition, the .languag~ or'section 49060 °fil1cl .76200 indicate? the 
reliance on federal funds conditioned on compliance with the provisions 'of FERP A for at lea~t 
30 years. · 

In sUin, because of the purpose.ofFERPAto protect the privacy _rights of parents and students 
and Congress' high regard for. th0se rigbt3,.,aii9, .the. loss of all federal fund.s by K- ~.2.school 
districts and community college districts, and the extent to which these funds are relied upon, 
staff finds that the following provisions of FERP A (20 U.S.C. § 1232g) ari.d its implementing 
regulations (34 .C.F.R. § 99.1 et seq,) constitute federal m~dates on K-12 school districts and 

· community college districts: 

· i. Notify a student's parents or the student, if he/she is eighteen years of age. or_ older or is 
attending an institution of postsecondary education, of the transfer of a students education 
records, provide a copy of the education records if desired ·by the parents, and give the 

58 Id at 807. 
59 Hayes v. Commission on State Mandates, supra, 11 Cal.App.4th 1564, 1584. 

60 Education Code section 49060 (Stats. 1976, ch.1010). (Emphasis added.) 
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parents an opportunity for a hearing to challenge the content of the record. (20 U~S.C. 
§ 1232g (b)(l)(B).) . 

2. Notify a student's parents or the student, if he/she is eighteen years of age or older or is 
attending an institution of postsecondary education, of a lawfully issued subpoena or 
court order seeking "personally identifiable information" in advance of compliance with 
the lawfully issued subpoena or comi order. (20 U.S.C. § 1232g (b)(2)(B).) 

3. Inform tlie parent of a student or the student, if he/she is eighteen years of age or older or 
is attending an institution of postsecondary education, of the rights accorded them by 
FERPA (20 U.S.C. § 1232g). (20 U.S.C. § 1232g (e).) 

To tl1e extent that these same activities are mandated by a test claim statute, tl1ey are not subject 
to article XIII B, section 6 of the California Constitution.61 

Do the requirements of the test claim statutes exceed the federal mandates of FERP A? 

Government Code section 17556, subdivision (c), provides that the Commission shall not find 
costs 11).andated by the state if the test claim statut.e imposes a requirement that is mandated by a 
feaeral law or regulation arid' 1'eiiults in cbsfa mandaleCl by the federal government, unless the · 
statute or executive order mandates costs that exceed the mandate in that federal law or 
regulation. In addition, the court in Hayes v. Commission on State Mandates held that when the 

............ ~,.~~~t~ ''[r~.(;:l)'.[c;h()C>S~s] t().!J:11pose the costs upon.the local agency as a means of implementing a 
'federal program, then the costs are the result of a reimbursable state mandate regardless whether 
the costs were imposed upon the state by the federal government."62 Thus, it is necessary to 
determine whether the mandates of the test claim statutes exceed the federal mandates of 

- FERPA. 

Transfer of Education Records Between Schools (Ed. Code. §§ 49068 and 76225): 

Education Code sections 49068 and 76225 address the transfer of a pupil's permanent record and 
a student's appropriate records between schools and institutions of higher education. 
Section 49068 provides in relevant part: 

• h' ·- .. •• :..· • .:...:.: •• .=::::.:.' :: ·-

Whenever a pupil transfers from one sohool district to another or to a private 
school, or transfers from a private school to a school district within the state, the . 

. pupil's permanent record or a copy. th~reof shall be transferred by the fm:mer. . 
district or private school upon a request from the district or private scho.ol where 
the pupil intends to enroll. Any school district requesting such a transfer of a 
record shall notify the parent of his right to receive a copy of the record and a 
right to a hearing to challenge the content of the record .... , 

The language of section 7 6225 substantively mirrors the language of Education Code . 
section 49068 as made applicable to community college districts. Except that section 76225 · 
provides that "appropriate records" shall be transferred upon a request from the student. 

61 Hayes, supra, 11 Cal.App.4th at p. 1581. 

-
62 

Hayes, supra, 11 Cal.App.4th at p. 1594. 
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The plain language of Education Code sections 49068 and 7 6225 require K-12 school districts 
and community colleges to perform the following activities: 

1. Transfer a: pupil's permanent record, or a copy of the pernianent record, to the K-12 
school district or private school where the pupil intends to enroll upon the request of the 
K-12 school district or private school where a pupil intends to transfer. (Ed. Code, 
§ 49068.) . . . 

2. Transfer appropriate records or a copy.thereof to a coffimunity college or public or 
private institution of postsecondary education within California that a student intends to 
transfer to upon request from the student. (Ed. Ccide, § 76225.) 

3. Notify a parent of his or her right to receive a>copy of the pupil's permanent record and 
the right to a hearing to challenge the content of the pupil's permanent record when the 
K-12 school district i:equests tJ.ie traµsfyr olapupil's permanent rec9rd from the pupil's. 
former K-12 school district or private s~hobl. .. (Ed. Code, § 49068.) • ... 

4. Notify a student of his or h.e~·r1gbft.o ~ec:j~t; a copy c;ifhis/he~ appropriate r,e.~,?~d ~~dbi,s 
or h~r rig.ht to,ahe~li).gto ch.~,llt;ng.~JP..~ .. 9e11ten_(pf.tl,w,~~co1·d yvhen heo~.~he fransfr\~ 'Q 
another, communitY, college;9,r P,UJ;i.lic ·9_.r pi;iYC1!t; .ir.i~Fi~tioi;i .o,f,postst;condary ~ducation'. · . 
and requests the transfer.<:>f.the r~cor4, (Ed. Cod~~§ 76225.) : , .. ,, . 

As discussed above, the provisions•ofFERPArequireK"12 school: districts !ffid communit)r 
·· collegedistrictstm ··• · · · - :r .,,, · 

I. Notify a ~tuqent's P!ll"ents or th~·stu4en\'1fhe/~he'is ·eighteen._y~lirs of ag(or ·older or is 
attending ari 'institlitlon of posts'econdary ediidatlon, of the ttfulsfet of a student's . 
education records, provide a copy of the education records if desired by the parents, and 
give the parents ab opportunity for a hearing to challenge the content of the' record. (20 
U.S.C. § 1232g (b)(l)(B).) ·' 

2. · Inform the patent of a student or the student, if he/she is eighteen years of age or older or 
is attending an institution of postsecondary education, of the rights accorded them by 
FER.PA (20 U.S.C, § 1232g). (20 y'.~.c. § 1232g (e).) 

. As shown by tne above requirements, EERPA (specifically 20 U.S.C. § 1232g (b)(l)(B) and (e)) 
requires the i:l_otification cif p!:rrents/students of the transfer of a student's "education record" and 
the parents'/student's right to a copy of the "education recorcf' or to contest the content of the 
"education record.~' While Education Code section 49068-requires notification of a parent upon 
the transfer. ofa pupil's "pei·manent record" and Education Code section 76225 requires the 
notification of a student upon the transfer of his/her "appropriate record." In order to determine. 
·whether the ~equirements of Educatio11 Code sections 49068 and 76225 exceed those of FpRP A, 
it must be. detelflllned whether ''permanent record" and "appropriate record'.' is greater in scope 
than "education reco.rd." · 
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Title 20 United States Code section 1232g (a)( 4)) defines the term "education records" as used in 
FERP A. Section 1232g (a)(4) broadly defines "education records" as records, files, documents, 
and other materials which contain information directly related to a student, and are maintained 
by an educational agency or institution or by a person acting for such agency or institution. 
Section 1232g (a)(4) flliiher provides that "education records" does not include: 

(i) records of instructional, supervisory, and administrative personnel and 
educational pers01mel ancillary thereto which are in the sole possession ofthe · 
maker thereof and which are not accessible or revealed to any other person except 
a substitute; 

(ii) records maintained by a law enforcement unit of the educational agency or 
institLttion that were created by that law enforcement unit for the purpose of law 
enforcement; 

(iii) in the case of persons who are employed by an educational agency or 
institution but who are not in attendance at such agency or institution, records 
made and maintained in the nonnal course of business which relate exclusively to 
such person in that person's capacity as an enipfoyee'aiid are'nofavaifaolefoi;us·e 
for any other purpose; or 

... (iv) records on a student who is eighteen years of age or older, or is attending an 
.... institution of postsecondary education, which are made ormaintained by a 

physician, psychiatrist, psychologist, or other recognized professional or 
paraprofessional acting in his professional or paraprofessional capacity, or 
assisting in that capacity, and which are made, maintained, or used only in 
connection with the provision of treatment to the student, and are not available to 

· anyone other thari persons providing such treatment, except that such records can 
be 'personally reviewed by a physician or other appropriate professional of the 
student's choice. 

The scope of the terms "permanent record'.' and ."appropriate records" are undefined in the 
governing st.atutes. In order to determine the meaning ofth_es_i;:terms, it is necessary to read these 
terms in the ·context of the whole statutory. scheme and not as individual parts or words standing 

. alone. 63 _:Die Legislature, through the enactment of Ecfoc'ation Code sections 49062 and 76220 
place the authority to define what pupil and student records are 'to be established in th~ll'ands" of. 
the Board of Education and the Board of Governors. 64 In addition to defining "mandatory 
pennanent pupil records," the Board of Education sets forth definitions for "mandatory interim 
pupil records,," anci "permitted pupil records."65 The Board of Education's regulations then 
delineates what information each record shall include. 66 

· 

63 Fontana Unified School Dist., supra, 45 Cal.3d at p. 218. 
64 Education Code sections 49062 and 76220 are further discussed below. 
65 California Code of Regulations, title 5, section 432, subdivision (b)(2)(B), Register 77, No. 39 
(Sept. 23, 1977). . e 66 Ibid. 

IE&££& :saw _ &U 
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.... 

The Board of Education's regulations provide that "mandatory permanent pupil records" include: 

.(A) Legaj name of pupil. 

. (B) Date of birth. 

(C) Method of verification of birth date. 

(D) Sex of pupil. 

(E) Place of birth. 

(F) Name and address of parent of minor pupil. 

1. Address of minor pupil if different than the above. 
. . - . 

2. An annual verification of the name and address of the parent and the 
residence of the pupil. 

' ' 

(G) Entering and leaving date of each school year and for any summer session or 
other extra session. 

.":,, 

(H) Subjects tal~eii during e·~ch y~ii.r·,· h~~i±::y~~;; su~ei-sessfon, or quarter:··· 

(I) If marks or credit a.re given, the mark or number of credits towfu.d graduation 
allows forwork takell':> · · 

(J) Verific~tio.n of or exemption from'fequir~d iriimhnizatiohs.- · ·-... ' ., ·- . . .. .. ' . . 
(K) Date of high school graduation or equi;valent 

All of the above exampies of '.'pem1arie'nt records" con.Stitute "education records" as defined by A 
FERPA, and do notfali within any of the exceptions fo tµe definition of"ediicationrecords" as V 
set forth by FERP A. Thus, staff finds that "p~mianerif'reccird" as i.ised in Education Code 
section 49062 does not exceed the scope of FERP A's definition of"education records." 

The term "appropril:).te records," as used in Education Code section 76225; must be viewed in the 
context of the wh6le ofEducatfon Code secticii1 762.25, because the Board of Governors' 
reguiations dci rici{defme "appropriate records.•? "Appropriate records" is us'ed in section 76225 

. within the context of a student transf~rrirrn from m;1e co!11Illunity college or public or private .. 
instituti~)!i of postsecc:mdary edueation io ;another within the stat~.JtJollows that ''appropriate 
records" is lin1ited to tho'se education records appropriate for the transfer of a student Thus, the 
term "education records" as used in FERP A is inclusiVe of "appropriate records" as i.lsed in 
Education Code section 76225. 

. . 

As a· resu1t, staff finds that the following activiti~s required by" Education Code sections 49068 · 
and 76225 do. not exceed the provisions ofFERP A, and therefore, are not subject to 
article XIII B, section 6 of the California Constitution: 

1. Notify a parent of his or her right to receive a copy of the pupil's permanent record and 
the right to a hearing to challenge the content of the pupil's permanent record when the 
K-12 schooi district ~c:quests the transfer of a pupi_l' s permanent record from the pupil's 
former K-12 school district or private school. (Ed. Code, § 49068.) 

2. Notify a shi.dent of his. or her right to receive a copy of his/her appropriate record and his 
·or her right to a hearing to challenge the content of the record when he or she transfers to 
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another community college or public or private institution of postsecondary education 
and requests the transfer of the record. (Ed. Code,§ 76225.) 

However, the following activities required by Education Code sections 49068 and 76225 exceed 
the provisions of FERP A, and are therefore, subject to article XIII B, section 6 of the California 
Constitution: 

I. Transfer a pupil's permanent record, or a copy of the permanent record, to the K-12 
school district or private school where the pupil intends to emoll upon the request of the 
K-12 school district or private school where a pupil intends to transfer. (Ed. Code, 
§ 49068.) 

2. Transfer appropriate records or a copy thereof to a conununity college or public or · 
private institution of postsecondary education within California that a student intends to 
transfer to upon request from the student. (Ed. Code, § 76225.) 

Provision of Student Information in Comoliance with a Court Order or Subpoena (Ed. Code, 
§§ 49077 and 76244): 

Education Co-de secticni.s49b77'fil'id 76244 address the provision of pupil/student information -iii 
compliance with a court order or subpoena. Specifically, section 49077 provides: 

Infonnation concerning a student shall be furnished in compliance with a court 
order or a lawfully issued subpoena. The school·district shall make a reasonable 
effort to notify the parent or legal guardian and the pupil in advance of 

· compliance with a lawfully issued subpoena and, in the case of compliance witJi a 
court order, if lawfully possible within the requirements of the order. 

The language of section 7 6244 substantively mirrors the language of Education Code 
section 49077 as made applicable t.o community college districts. The plain language of 
Education Code sections 49077 and 76244 require K-12 school districts and· community college 
districts to perform the following activities: 

1. · Furnish information concerning a pupil in compliance with a court order or lawfully 
issued subpoena; (Ed. Code, §§ 49077.) 

2. Filrrnsh information concerning a studeiJ.t in compliance 'with a court order orlawfu!ly 
issued subpo'ena. (Ed. Code, § f/o24:4 .)" · · · ··- ·· ·'" · · 

3. Make reasonable effort to notify the parent or legal guardian and the pupil of the lawfully 
issued subpoena or court order, if lawfully possible. within the requirements of the court 
order, in advance of compliance with a lawfully issued subpoena or court order. (Ed. 
Code, § 49077.) 

' ' 

4. Make reasonable effmi to notify the student of the lawfully issued subpoena or court. 
order, if la\\rfully possible within the requirements of the couti order, in advance of 
compliance with a lawfully issued subpoena or court order. (Ed. Code, § 76244.) 
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The claimants note that the test claim does not allege furnishing infonnation in compliance with 
. a comi order or lawfully issued subpoena,67 however, as shown by the plain language of sections 

49077 and 76244, K-12 school districts are required to perform the above listed activities. 

As discussed above, the provisions ofFERPA require K-12 school districts and community 
coll~ge districts to: 

Notify a student's parents or the student,. if he/she is eighteen years of age or older 
or is attending an institution of postsecondary education, of a lawfully i's sued .· · 
subpoena or comi order seeking "personally identifiable information" in advance 
of compliance with the lawfully issued subpoena or court order. (20 U.S.C. 
§ 1232g (b)(2)(B).) 

'However, when comparing FERPA with the requirement of Education Code section 49077 and 
76244, FERP A requires the notification of parents/students of a lawfully issued subpoena or 
court order seeking "personally identifiable information" in advance of compliance, while 
Education Code section 49077 and 76244 require notification of parents/students ofa lawfully 
issued subpoena or court order seeking "information concerning [the] student." In order to 

· ''aeterimne whether the requirements of Education Code sections 49077~and 76244 exceed those 
ofFERPA (specifically 20 U.S.C. § 1232g (b)(2)(B)), it must be determined whether 
"information concerning a student" (as provided by Ed. Code, §§ 49077 and 76244) equates to 
"personally identifiable information" (as provided by FERP A). To make this determination it is 
necessary to read Education Code sections 49077 and 7 6244 in light of the statutory scheme as a 
whole. 

Education Code section 49077 was adopted as part of article 5 of Chapter 6.5 of part 27 of 
division 4 of title 2 of the Education Code which addresses .the privacy of pupil records. 
Similarly, Education Code section 76244 was adopted as part of article l ofChapter 1.5 of part 
47 of division 7 of title 3 of the Education Code which addresses the privacy of student records. 
Education Code sections 49061 and 76210, which set forth the definitions of their respective 
chapters, provide, in relevant part, that "pupil/student record" means any item of information 
directly related to an identifiable pupil/student .... " Read in the context of the statutory scheme 
as a whole, "iii.formation concerning a student," as referenced in Education Code sections 49077 
and 76244, refers to information from a pupil/student record which consists of information 
directly r.ebtcd ~-r'O.ariidentifiable pupil/student. Based on the context of the statutory scheme as a 
whole, both FERPA and Education Code sections 49077 and 76244 require a K-12 school . 
district and community college districts to notify a parent/student of a lawfully issued subpoena 
or court order seeking information of an identifiable pupil/student. Thus, the following activities 
required by Education Code· sections 49077 and 7 6244 do not exceed the provisions of FERP A. 

Staff finds that the following activities required by Education Code sections 49077 and 76244 
constitute federal mandates, and therefore, are not subject to article XIII B, section 6 of the · 
California Constitution: 

1. Make reasonable effort to notify the parent or legal guardian and the pupil of the lawfully 
issued subpoena or cou1t order, if lawfully possible within the requirements of the court 

67 Claimants' response to Chancellor's Office Comments on 02-TC-34, supra, p. 14. 
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order, in advance of compliance with a lawfully issued subpoena or court order. (Ed. 
Code, §49077.) 

2. Make reasonable effo1i to notify the student of the la\.vntlly issued subpoena or court 
order, if lawfully possible within the requirements of the court order, in advance of 
compliance with a lawfully issued subpoena or court order. (Ed. Code, § 76244.) 

However, the following activities required by Education Code sections 49077 and 76244 exceed 
the provisions ofFERPA: 

1. Fwnish ihformation concerning a pupil in compliance with a coUli order or lawfully 
issued subpoena. (Ed. Code, §§ 49077.) 

2. Furnish infonnation concerning a student in compliance with a court order or lawfully 
issued subpoena. (Ed. Code, §§ 76244.) 

These activities may be subject to article XIII B, section 6 of the California Constitution if they 
are not considered mandates of the court. This issue is analyzed immediately below . 

. .. .. B .. Do the provisions of Education Code sections.49077 and 76244 co/lstitute a court 
mandate? 

Article XIII B, section 9, subdivision (b), of the California Constitution excludes from either the 
state or local spending limit any "[a]ppropriations required for purposes of complying with 
'i11filidates' of tl:ie courts or the federal government which, without discretion, [6BJ require an 
expenditure for additional services or which w1avoidably make the providing of existing services 
more costly." [Emphasis added.] Article XIII B places spending Iirnits on both the state and 
local governments. Costs mandated by the courts are expressly excluded from these ceilings.69 

Sinc~_6cmrt mandates are excluded from the constitutional spending limit, reimbursement under 
article XIII B, section 6 is not required for costs incurred to comply with a court mandate. 

Education Code sections 49077 and 76244 require K-12 school districts and conununity college 
districts to: 

Furnish information concerning a pupil/student in compliance with a collli order 
or lawfully issued subpoena: (Ed. Code, §§ 49077 and 76244.) . ·· - · · 

. . . 

. . . :::::.c:As.sho\Nil by the!anguage of sections 49077 and 76244, furnishing information 'concerning a 
pupil/student is triggered by either: (1) a comi order, or (2) a subpoena. · 

68 In City of Sacran;ento v. State of California, sup;·a,· 50 Cal. 3d 51, which interpreted section 
XIII B, section 9, the court held that "without discretion" as used in section 9 (b) is not the same 
as legal compulsion. Rather it means that the alternatives are so far beyond the realm of practical 
reality that they leave the state without discretion to depati from the federal standards. Thus, the 
comi held that the state enacted the test claim statute in response to a federal mandate for 
purposes of article XIII B, so the state statute was not reimbursable. (Id. at p. 74). Although the 
context in City of Sacramento was federal mandates analyzed under article XIII B, section 9, 
subdivisiori (b), the analysis is instructive in this case. · 

-
69 

Id at page 57. 
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The required activity of furnishing information concerning a pupil/student when triggered by a 
cow-t order leaves a K-12 school district and community college district without discretion to 
depart from the activity. Since the.activity is required to comply with a court-ordered mandate, 
furnishing information co.n?eming a pupil/student in compliance with a cowi orc:ler is not subject· 
to article XIII B, section 6 because it falls within the exclusion of article XIII B, section 9, 
subdivision (b ) .. As a result, staff finds that furnishing information concerning a pupil/student in 
compliaiice with a' court order constitutes a couti rna11date, and thei'efore; is not subject to article 
XIII B, section 6 of the California Constitution; 

Subpoena5 are WI'its 6r orders directed to a person that require the person's attendance at a 
particular time and place to testify as a witness, and/or i"i:!qilire a witness to produce any 
documents or things under the witness' control which the witness is. bou~1d )Jy. Iaw to produce in 
evidence. 7° Failure to comply with a lawfully issued subpoena may b<; punished as a contempt 
of court and a forfeiture of $500 and all damages sustained by the aggrieved party resulting from 
the person's failur:e fo coi:riply. 71 For these reasons, K-12 school districts ·and cdmrminity · · · 
colleges districtS'are left withouCdiscreticin to comply with a lawfully issued subpoena. As · 
distinguished from a court.~rqer, po~ever, subpge:J?.as may be lawfully i~sued by vario~.s entities .', . 
and l.i1dividuats; !ii.eluding tile comis. 72 To the extent that K-12 sch6ol districts ·or comniuii.itj .•. · 
college:s.are requin::d to. furnish information cq11cerning a pupil/student in compliancy.with·a · 
lawfully iss;trecl s1,1bpqei1a issued by a court, this reqi.iire4. activity al sq co~s.titli~e,s (c6url- .. 

. . marn;late, and i~.11.ot subject tci f!IiiCle )(lll B, sectio.n 6 of the.C.aliforb.ia Constitiitioit . 
. . .. · . ... ' ·:.' ... - . ' . · .. 

To the extentithatK-12 school districts or·conu1rnnity colleges are required ·to :fuinish 
infomiation·concerning pupils/students in compliance with lawfully issued subpoenas issued by 
non-comi ehtities,such as administrative agencies, this required activity does not fall within the ' 
couti"mandate exclusion and is therefore subjectto article XIII B, section 6 .. ofthe.Ca!ifornia · 
Constitution.· As a result,· staff finds that the following activity ·is required by Ed.uc!'l,tion Code 
sections 49077 and 76244 does not constitute court mandates, and therefore, is subject to article 

,,,.,: .''·I·~·.·.·;.·.,•·.·~ ·-· .·'._·r·, .. ·:·'' .. - .,··~. . • " ....... ,,._ -. . , .. : , ., .. -: .. . ·'·· . ._ , 
XIII B, section 6 of the California Constitutitni: ·' · · · · · · . 

~umi.sl,1,infoi,wat~9i} ~o~c:~min~,a ~up(!(,s~.~~nt in compliance with a l~w:fully . ''·· 
issued subpoena issued. )jy a non-comi ~ntity. (Ed. Code, §§ 49077 an.d7,q244.) .. 

Issue 2: Do the test claim statutes manda~e new programs or higher levels of servic,e 
· · oli 1<~12'·~~'10'£1 a'i~'t'ri~tS_' and cm;mriri'nicy· coliege'Ciist;icfa s(ibje'ct to ii Hide. · ., 

XIII B, sectidri·6· ~f fh'e Caiiforhi~ Coristitution? '· · ·· · · ; · · ·· 

The following discussion will analyze whether the test claim statutes, including the non­
federal/court mandate portions of Education Code sections 49068, 49077, 76225, and 76244, 
mandate new· programs or higher leveis o·f service on K-12 school districts and· co nun unity 
college distriCfa. :· · ,. '<t • ··· •• · · · ·· ·. 

' . ... _- ~ .i" . 

. ;.· .. 
-, ,. 

. . 
. _1 ·_·:~~~ ... :::c···-··· .,··· .;._ ... ;_ ~~ ·r; ·:.·-.. '::_=:·. __ ; :i 

7° Code ofCivil Procedure section 198~. , 
, I • ' • • • 1 •• < ~- • , • ~ • -, ,• : :·. - • '• I • • [ 

'·'<' 

71 Code"ofCivil Procedure sectioi1s·1991and1992;· 

72 Courts, attorneys ofrecord, administrativ~ ag~i'12ie~, ·and grand juries: Se~' C?de of Ci vii 
Procedure section 1985, Govenunent Code section 11181, and Penal Code section 939.2, 
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Education Code sections 49062, 49065, 49067, 49068, 49069.3, 49069.5, 49076.5, 49077, 
49078, 76220, 76223, 76225, 76234, 76244, 76245, and 76246 are all part of two larger statutory 
schemes (Education Code sections 49060 - 49085, and 76200 - 76246) governing K-12 school 

·district and conmrnnity college district management of pupil and student records. Because the 
statutory scheme governing K-12 school districts (Education Code sections 49060 - 49085) 

. address many of the same issues as the scheme governing community college districts 
(Education Code sections 76200 - 76246), many of the code sections substantively mirror each 
other. For e·ase of discussion, the test claim statutes that substantively mirror each other will be 
discussed together. 

Establishment. Maintenance, and Deshl.lction of Records (Ed. Code.§§ 49062 and 76220): 

Do Education Code sections 49062 and 76220 mandate any activities? 

Education Code sections 49062 and 76220 address the establishment, maintenance, and 
destruction of pupil records by K-12 school districts and student records by community college 
districts. Section 49062 provides: 

.. School districts shall establish, maintain, and destroy pupil records according.to . 
regulations adopted by the State Board of Education. Pupil records shall include a 
pupil's health record. Such regulations shall establish state policy as to what 

•· items of infonnation shall be placed into pupil records and what information is 
- •· appropriate to be compiled by individual school officers or employees under the 

_exception to pupil records provided in subdivision (b) of Section 49061. No pupil 
. _records shall be destroyed except pursuant to such regulations or as provided in 
subdivisions (b) and (c) of Section 49070. 

The language of Education Code section 76220 substantively mirrors the language of Education 
Code section 49062 as made applicable to conununity college districts and community college 
students, except for the absence of the language, "Pupil records shall include a pupil's health 
record." 

Pursuant to the plain language of sections 49062 and 76220, the establishment, maintenance, and 
destruction ofpupil/stude11t records must be done according to regulations adopted by the State·· 
Board of Education and the Board of Governors. Additionally, in regard to K-12 school districts 
pupil records are required to include a pupil's health record. Thus, sections 49062oand 76220 
require K-12 school districts and community college districts act in accordance with the 
regulations adopted the State Board of Education and the Board of Governors when establishing, 
maintaining, and destroying pupil/student records. · 

·The claimants appear to assert that an emphasis· shouid be placed on the "shall establish, 
mainta.in and destroy student records" portion of sections 49062 and 76220, and thus, the 
activities required by sections 49062 and 76220 are to establish, maintain, and destroy student 
records.

73 
This interpretation of Education Code sections 49062 and 76220 would render the 

language "in accordance to regulations adopted by the State Board of Education [or Board of 
Governors]" mere surplusage contrary to the rules of statutory construction.74 :'D1erefore, 

73 
Claimants' response.to Chancellor's Office Comments on 02-TC-34, dated April 23, 2004, 

p. 8. 
74 

Fontana Unified School Dist. v. Burman (198.8) 45 Cal.3d 208, 218. 
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Education Code section 49062 and 76220 require K-12 school districts and community college 
districts to perform the following activities: 

1. Establish, maintain, and destroy pupil records according to regulations adopted by the 
State Board of Education. (Ed. Code, § 49062.) 

2. Include a pupil's health record in pupil records .. (Ed. Code,§ 49062.) 

3. Establish, maintain, and destroy student records according to regulations adopted by the 
Board of Governors. (Ed. Code,§ 76220.) 

The California Supreme Court held in Kern High School Dist. that when analyzing state mandate 
claims, the Commission must look at the underlying program to determine if the claimant's 
participation in the underlying program is voluntary or legally compelled. 75 

As relevant to this discussion, Education Code section 49062 and 76220 require that K-12 school 
districts and community college districts destroy pupil/student records according to regulations 
adopted by the State Board of Education and the Board of Governors, respectively. The 
regulations adopted by the State Board of Education referenced in Education Code 
section 49062 are set forth in California Code of Regulations, title 5, sections 430-43S and 
16020-16028. Title 5, sections 430 and 432 set forth three types of pupil records: 
(1) mandatory permanent pupil records; (2) mandatory· interim pupil records; and (3) permitted 
pupil records. 7 . Title 5, section 437 provides that "mandatory permanent pupil records" shall be 
preserved in perpetuity by all California schools, "mandatory interim pupil records" may be 
adjudged to be disposable when the student leaves the district or when their usefulness ceases, 
and "permitted pupil records" may be destroyed when their usefulness ceases. As indicated by A 
the State Board of Education's regulations, permanent pupil records are not subject to destruction 9 
by a K-12 school district. Rather, the State Board of Education's regulations prohibit the 
destruction permanent pupil records, and therefore, are not required to be destroyed pursuant to 
Education Code section 49062. In addition, the destrUction of interim and permitted pupil 
records by K-12 school districts is within the discretion of the districts but is not mandated by the 
state. Decisions made by a K-12 school district, rather than the state, to incur the costs ofa 
statutory requirement do not constitute state-mandated activities.77 TI1us, the requirement of 
Education Code section 49062 to destro:Ypupil records according to regulations adopted by the 
State Board of Educatiori does not constimte a state-mandated activity. 

M "'" ' • ••• • •••• •••••" O• "' •••• • -''••'••••••• • 

The regulations adopted by the ·Board of Governors referenced in Education Code section 7 6220 
regarding the destruction of si:lldent records are set forth in California Code of Regulations, 
title '5, sections 59020 - 59033. Title 5, sections 59022-:- 59025 set faith a procedure in which 
the governing board of a district classifies records as "Class-1 Permanent," "Class 2-0ptional,'.' 
or "Class 3-Disposable." . These sections provided that. specific records, including student records 
regarding enrollment and scholarship for each student are to be classified as "Class 1- · 
Permanent" records .. Districts may classify records "Class 2-0ptional" if they are worthy of 

75 Kern High School Dist., supra, 30 Cal 4th at p. 743. 

76 California Code of Regulations, title 5, sections 430 and 432, Register 77, No. 39, 

(Sept. 23, 1977). 
77 San Diego Unified School.Dist., supra, 33 Cal. 4th at p. 880. 
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further preservation but not classified as "Class I-Permanent." The remaining records that a 
district does not classify as "Class 1-Permanent" or "Class 2-0ptional" are to be classified as 
"Class 3 - Disposable." Only records classified by the district as "Class 3 Disposable" records 
maybe destroyed. 

Title 5, section 59026 provides in relevant part that "Generally, a Class 3-Disposable record, 
unless otherwise specified in this Subchapter, should be destroyed during the third college year 
afterthe college year in which it originated .... " Title 5, sections 59027 - 59033 set fo1ih the 
procedures for destrnction of records. These sections provide that after a district's chief 
administrative officer has classified records "Class 3-Disposable" and submitted this list of 
records recommended to be destroyed, a district governing board must then approve or 
disapprove the recommendation. Title 5, section 59029 then provides in relevant part, "Upon the 
order of the governing board that specified records shall be destroyed, such records shall be 
permanently destroyed .... " Thus, in order for a student record to be destroyed, a conmrnnity 
college district must: (!)classify a record to be destroyed, and (2) the governing board of the 
district must approve and order those records to be destroyed. Like with K-12 school districts, 

. ... ,. . .. . '· _ Jl1e .. Qt:;s;i_~ig11 .tR <;l_estroy stud.f:ntrc:;cords. _is wit\lin a coIT1Illunity colleg~c\jstrict' s discretion .. 
Therefore, the requirement of Education Code section 76220 to destroy student records 
according to regulations adopted by the Board of governors does not constitute a state-mandated 
activity. 

· · Staff finds 'that the req1iirenie1it of Education Code sections 49062 and 76220 to destroy 
pupil/student records according to regulations adopted by the State Board of Education/Board of 
Governors does not constitute a state-mandated activity. However, staff finds that Education 
Code sections 49062 and 76220 impose the following state-mandated activities on K-12 school 
districts and community college districts: 

1. Establish and maintain pupil records according to regulations adopted by the State Board 
of Education. (Ed. Code, § 49062.) 

2. Include a pupil's health record in pupil records. (Ed. Code,§ 49062.) 

3 .... Establish and maintain student records according to regulations adopted by the Board of .. 
Governors. (Ed. Code, § 76220.) · 

Do-the acliviiie-s=-mandated by Education Code sections 49062 and 76220 constitute new 
programs or higher levels of service for K-12 school districts and comn1unity college districts? 

In order for state-mandated activities to constitute new programs or higher levels of service, the 
. activities mus~ be new in comparison with the_ pre-existing scheme. 78 Here, the claimants have 

pied Education Cod~ section 49062, as added by Statutes 1975, chapter 816, formerly numbered· 
as Education Code section 10933, arid renumbered to current Education Code section 49062 by 
Statutes 1976, chapter 1010. Similarly, the claimants have pied Education Code section 76220, 
as added by Statutes 1975, chapter 816, formerly numbered as Education Code section 25430.2, 
and renumbered to current Education Code section 76220 by Statutes 1976, chapter 1010. 

78 San Diego Unified Schooi Dist., supra, 33 Cal.4th 859, 878; Lucia Afar, supra, 44 CalJd 830, 
835. 
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Section 49062 (formerly section 10933) as added in 1975, mandates that K-12 school districts 
establish and maintain pupil records in accordance with regulations adopted by the State Board 
of Education. In 1980, section 49062 was amended to include the following state-mandated 
activity, "Include a pupil's health record in pupil records."79 

In addition, as pied by the claimants, section 76220 mandates community college districts to 
establish and maintain student records according to regulations adopted by the Board of 
Governors. · 

However, in 1963 former Education Code section 1031 provided in relevant part: 

The governing board of every school districts shall: 

[1.J .... [f.] 

Make or maintain such other records or reports as are required by law.Bo 

Also, title 5 of the California Code of Regulations section 432, as amended in 1977, provides in 
relevant part: 

"Ma..1datory Interim Pupil Records" are those records which schools are required 
to compile and maintain for stipulated periods of time and are then destroyed as 
per California statute or regulation. Such records include: 

[ifJ ... [ifJ 
Health information .... B1 

The requirements of former Education Code sections 1031 was made applicable to community 
college districts by former Education Code section 25422.5 which provided: 

Except as otherwise provided in this code, the powers and duties of community 
colleges are such as are assigned to high school boards.82 

Former Education Code section 1031 and 25422.5 were in existence in 1974 83 and were not 
repealed until the renumbering of the Education Code by Statutes 1976, chapter 1010.84 As 

79 Statutes 1980, chapter 1347. 
8° Fonner Education Code section 1031, subdivision (d) (Stats. 1963, ch. 629). 
81 California Code of Regulations, title 5, section 432, subdivision (b)(2)(B), Register 77, No. 39 
(Sept. 23, -1977). 
82 Former Education Code section 25422.5 (Stats. 1970, ch. 102). -

83 See attachments "Education Code 1973 - Sections 1-12851" and "Education Code 1973 -
Sections 20101-45065." The "Foreword" of these attachments note that these editions of the 
Education Code show "all sections as they are in effect on and after January 1, 1974." 

84 See attachments "California State Assembly and Senate Final History - 1973-74 Session" and 
"California State Assembly and Senate Final History - 1975-76 Session." .These documents 
published by the Legislative Counsel provide an index of each.section of the ~alifor.nia . 
Constitution, codes and uncodified laws affected by measures mtroduced durmg legislative . 
sessions. Both attachments indicate no repeal of fonner Education Code sections 1031~ 1034, 
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shown by the language of former Education Code section 1031, K-12 school districts and 
conummity college districts were required to establish and maintain records as required by law 
since 1963. "Law" is inclusive ofregulations adopted by the State Board of Education and the 
Board of Governors, as administrative regulations "have the dignity of statutes."85 In addition, 
prior to 1980 K-12 school districts were required to include a pupil's health record in pupil 
records. As a result, the activities mandated by Education Code sections 49062 and 76220 are 
not new as compared to the pre-existing scheme, and therefore do not constitute new programs or 
higher levels of service. Staff notes that the claimants have not pied California Code of 
Regulations, title 5, section 432, and as a result, staff makes nci findings regarding California 
Code of Regulations, title 5, section 432 as amended in 1977. 

-Staff finds that Education Code sections 49062 and 76220 do not mandate new programs or 
higher levels of service on K-12 school districts and community college districts subject to -
article XlTI B, section 6 of the California Constitution. 

Fee for Copies of Pupil or Student Records (Ed. Code. §(i 49065 and 76223): 

Do Education Code sections 49065 and 76223 mandate any activities? . .. .., ... -- .. -. . " . . . .. -~· . .:. .. :;: ... - . " - .. . .............. _ ..... ·-· .. 

The claimants assert that sections 49065 and 76223 require K-12 school districts and community 
college districts to furnish up to two transcripts of former pupils/students' records or up to two 
verifications of various records of former pupils/students, and to search and retrieve 
pupil/student records when transcripts or verifications are requested. 86 

· 

The plain language of sections 49065 or 76223, however, does not require K-12 school districts 
or conununity college districts to engage in any activities, including those identified by the 
claimants. Rather, sections 49065 and 76223 provide K-12 school districts and cormnunity · 
college districts the authority to charge for copies of any pupil/student record and places limits 
on this authority. Specifically, section 49065 provides: 

Any school district may make a reasonable charge in an amount not to exceed the 
-actual cost of furnishing copies of any pupil record; provided, however, that no 
charge shall be made for furnishing (1) up to two transcripts offonner pupils' 
records or (2) up to two verifications of various records offom1er pupils. No 
charge may be made to search for or to retrieve any pupil records. (Emphasis 
added.) · · · 

Thus, section 49065 provides K-12 school districts with fee authority by providirig that a "school 
district may make a reasonable charge .. : ." The remaining portion of section 49065 acts to limit 
this fee authority b.Y. provi_ding, "however, no charge shall be made for .... " Die language of 
section 76223 substantively mirrors the language ofEducati.on Code section 49065 as made 
applicable to community college districts, except that the lin1itations to the fee 'authority for 
copies of student records applies to "students" rather than "former pupils." "Pupil record" as 

. used in section 49065 is defined by Education Code section 49061 as: 

and 25422.5 between 1973-1975. Pursuant to Evidence Code section 664 "It is presumed that 
official duty has been regularly performed." 
85 Young v. Gannim (2002) 97 Cal.App.4th 209, 221. 

B
6 Test claim 02-TC-34, p. 27. 
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[A ]ny item of information directly related to an identifiable pupil, other than 
directory information, which is maintained by a school district or required to be 
maintained by an employee in ti1e performance of his or her duties whether 
recorded by handwriting, print, tapes, filin, microfilm or other means. 

Education Code section 49061 limits the scope of "pupil record" by providing that: 

"Pupil record" does not include infonnal notes related to a pupil compiled by a 
school officer or employee which remain in the sole possession of the maker and 
are not accessible or revealed to any other person except a substitute ... .' ' 

"Directory infonnation" means one or more of the following items: pupil's name, 
address, telephone number, date and place of birth, major field of study, 
participation in officially recognized activities and sports, weight and height of 
members of athletic teams, dates of attendance, degrees and awards received, and 
the most recent previous public or private school attended by the pupil. 

"Student record" as used in section 76223 is defined by Education Code section 76210 . 
. ·Section 7 6210 defines "student record". in a similar manr.er .as "pupil record,'' hp_wever, 

section 7 6210 limits the scope of "student record" by providing that: 

"Student record" does not include (A) confidential letters and statements of 
recommendations maintained by a corrununity college on or before 
January 1, 197 5, if these letters or statements are not used for purposes other than 
those for which they were specifically intended, (B) information provided.by a 
student's parents relating to applications for financial aid or scholarships, or 
(C) information related to a student compiled by a community college officer or 
employee that remains in the sole possession of the maker and is not accessible or 
revealed to any other person except a substitute. For purposes of this paragraph, 
"substitute" means a person who performs, on a temporary basis, the duties of the 
individual who made the notes and does not refer to a person who permanently 
succeeds the maker of the notes in his or her position. 

"Student record" also does not include infonnation related to a student created or 
maintained by a physician, psychiatrist, psychologist, or other recognized . 
professional or paraprofessional acting in his or her professional or ' ' . ' 
paraprofessional capacity, or assisting iri that capacity, and iliat is created, 
maintained, or used only in connection with the provision of treatment to the 
student and is not available to anyone other ilian persons providing that _treatment. 
However, that record may be personally reviewed by a physician or other 
appropriate professional of the student's choice. 

"Sru°dent record" does not include information maintain~d by a community 
college law enforcement unit, if the personnel of the unit do not have access to . 
student records pursuant to Section 76243, the information maintained by the unit 
is kept apart from infmmation maintained pursuant to subdivision (a), the 
information is maintained solely for law enforcement purposes, and the 
information is not made available to persons other than law enforcement officials 
of the same jurisdiction. "Student record" does not include information . 
maintained in the normal course of business pertaining to persons who are 
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employed by a community college, ifthe information relates exclusively to the 
person in that person's capacity as an employee and is not available for use for 
any other purpose. 

"Dir'ectory information" means one or more of the following items: a student's 
name, address, telephone number, date and place of birth, major field of study, 
participation in officially recognized activities and sports, weight and height of 
members of athletic teams, dates of attendance, degrees and awards received, the 
most recent previous public or private school attended by the student, and any 
other information authorized in writing by the student. 

As a result, Education Code section 49065 authorizes K-12 school districts to charge a fee not to 
exceed the actual cost of furnishing copies of any pupil record as defined by section 49061. This 
fee authority does not extend to the first two transcripts of former pupils' records or the first two 
verifications of various records of former pupils, or the cost to search for or retrieve the pupil 
records. Similarly, Education Code section 76223 provides fee authority to community college 
districts .for the actual cost of furnishing copies of any student records as defined by 
section ·76210. The fee.authority.provided· by-section 76223 does not extend to the.firsttwo :. 

_transcripts of students' records or the first two verifications of various records of students, or the 
cost to search for or retrieve the student records. Unlike section 49065, the fee authority 
provided by section 76223 does not extend to the first two franscripts or various records of both 
current and former students. 

·Thus, pursuant to the plain language of the test claim statutes, staff finds that Education Code 
sections 49065 and 76223 do not mandate new programs or higher levels of service on K-12 
school districts and community college districts subject to article XIII B, section 6 of the 
California Constitution. 

Evaluation ofK-12 School District Pupil Achievement (Ed. Code.§§ 49067): 

Does Education Code section 49067 mandate any activities? 

Education Code section 49067 addresses the evaluation ofK-12 school districts' pupils' 
achieverrient Section 49067 provides in relevant pmi: · 

(a) The governing board of each school district shall prescribe regulations 
requiring the evaluation of each pupil's achievemeilffoi: each marking period and 
requiring a conference with, or a written report to, the parent of each pupil 
whenever it becomes evident to the teacher that the pupil is in danger of failing a 
course. The refusal of the parent to attend the conference, or to respond to the 
written report,' sh3.i! not preclude failing the pupil 'at the end of the grace pericid. 

. . . . ' 

(b) The governing board of any school district may adopt regulations authorizing 
a teacher to assign a failing grade to any pupil whose absences from the teacher's 
class that are not excused [citation] equal or exceed the maximum number which 
shall be specified by the board. [-irJ ... ['\]]. (Emphasis added.) 

The remaining p01iion of subdivision (b) sets forth required content of a K-12 school district's 
regulations if the governing board of that district decides to adopt regulations allowing teachers 
to assign failing grades due to excessive unexcused absences. Subdivision (c)ofsection 49067 
provides that section 49067 applies to the parent or guardian of any pupil regardless of the . 
pupil's age. · 
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Staff finds that Education Code section 49067 imposes the following state-mandated activity on 
K-12 school districts:· 

Prescribe regulations requiring the evaluation of each pupil's achievement for 
each marking period and requiring a conference with, or a written rep01i to, the 
parent of each pupil whenever it becomes evident to the teacher that the pupil is in 

. danger of failing a course. (Ed. Code,§ 49067, subd. (a).) 

Does the activity mandated by Edui:atiOn Code section 49067 constitute' a new program or 
higher level of service for K-12 school districts? 

The claimants have pied Education Code section 49067, as added by Statutes 1975, chapter 816, 
formerly numbered as Education Code section 10938, and renumbered to current Education 
Code section 49067 by Statutes 1976, chapter 1010. As pied by the claimants, section 49067 
imposes the following state-mandated activity:. 

Prescribe regulations requiring the evaluation of each pupil's achievement for 
each marking period and requiring a conference with, or a written report to, the 

· parent·of each pupil whenever it becomes evirlent to the teacher that the pupil is.in .. 
danger of failing a course. (Ed. Code, § 49067, subd. (a).) 

However, in 1973 former Education Code section.10759 provided in relevant part: 

The governing board of each sr::h00l distrir::t shall prescribe regulations requiring 
the evaluation of each pupil's achievement for each marking period and requiring 
a conference with, or a written report to, the parent or guardian of each pupil 
whenever it becomes evident to the teacher that the pupil is in danger of failing a 
course. 87 

· . 

Former Education Code section 10759 was repealed and renumbered to former Education Code 
section 10938 in 1975 by Statutes 1975, chapter 816. Thus, as shown by the language of former 
Education Code section 10759, K-12 school districts were already required to prescribe 
regulations requiring the evaluation of each pupil's achievement for each marking period and 
requiring a conference with, or a written report to, the parent of each pupil whenever it becomes 
evident to the teacher that the pupil is in danger of failing a course since 1973. Thus, the state-

. mandated activity imposed by Education Code section 49067~ subdivisioii: (a) does not constitute 
a new program· or higher fovel of service. Staff finds that Education Code section 49067 does 
not mandate new programs or higher levels of service on K-12 school districts and community 
college districts subject to article XIII B,' section 6 oftbe California Constitution. 

Transfer of Education Records Between Schools (Ed. Code. §§ 49068 and 76225): 

Do Education Code sections 49068 and 76225 mandate any activities? 

As noted above in the federal mandates discussion, Education Code sections 49068 and 76225 
address the transfer of a pupil's permanent record and a student's appropriate records between 
schools and institutions of higher education. Because some of the activities required by 

s7 Fonner Education Code section 10759 (Stats. 1973, ch. 381), repealed and renumbered to_ 
Fonner Education· Code .section 10938 by StatUtes 1975, chapter 816, repealed and renumbered 
to Education Code section 49067 by Statutes 1976, chapter 1010. 
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.Education Code sections 49068 and 76225 have already been determined to constitute federal 
mandates, the following discussion will focus on the p01iions of Education Code sections 49068 
and 76225 that exceed federal law. Education Code section 49068 provides in relevant part: 

Whenever a pupil transfers from one school district to another or to a private 
school, or transfers from a private school to a school .district within the state, the 
pupil's perinanent record or a copy thereof shall be transferred by the former 
district or private school upon a request from the district or private school where 
the pupil intends to enroll. . . . . . 

The language of section 76225 substantively mirrors the language of Education Code 
section 49068 as made applicable to community college districts, except that section 76225 
provides that "appropriate records" shall be transferred upon a request from the student. 

The plain language of Education Code sections 49068 and 76225 mandate K-12 school districts 
and community colleges to perfonn the following activities: · 

1. Transfer a pupil's permanent record, or a copy of the permanent record, to the K-12 
. school .district or private school-where the pupil intends to .enroll upon the. request of the 
K-12 school district or private school where a pupil intends to transfer. (Ed. Code, 
§ 49068.) 

2. Transfer appropriate records or a copy thereof to a community college or public or 
piivate fr1stifution cif postse.condary education within California that a sfudent intends to 
transfer to upon request from the student. (Ed. Code, § 76225.) 

Do the activities mandated by Education Code sections 49068 and 76225 constitute new 
programs or higher levels of service? 

The claimants have pled Education Code section 49068, as added by Statutes 1975, chapter 816, 
fornierly numbered as Education Code section l 0939, and renumbered to current Education 
Code section 49068 by Statutes 1976, chapter 1010. Similarly, the claimants have pied 
Education Code section 76224, as added by Statutes 1975, chapter 816, formerly numbered as 
Education Code section 25430.7, and renumbered to current Education Code section 76225 by 
Statutes 1976, chapter 1010. As pled by the claimants, section 49068 imposes the followi1i.g 
state-mandated activity: . . 

... '.. .. . 
Transfer a pupil's pen11anent record, or a copy of the permanent record, to Hie 
K-12 school district or private school where the pupil intends to enroll upon the 
request of the K-12 school district or private school where a pupil intends to 
transfer. (Ed. Code, § 49068.) -

. In addition as pied by the claimants, section 76225 imposes the following state-mandated 
activity: · 

Transfer appropriate records or a copy thereoffo a cornrnunity college or public 
or private institution of postsecondary education within California that a student 
intends to transfei.· to upon request from the student.. (Ed. Code, § 76225.) 

However, in 1959 fom1er Education Code section 10752 provided in relevant part: 

Whenever a pupil transfers from· one school district to another within this State, 
the cumulative record of the pupil, which may be available to the pupil's parent 
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for inspection during consultation with a certificated employee of the district, or a 
copy of the record, shall be transferred to the district to. which the pupil transfers; 
provided, a request for such cumulative record is received from the district to 

' which the transfer is made.88
. 

The requirements of former Education Code sectfon 10752 was made applicable to community 
college districts by former Education Code section 25422.5 which provided: . 

Except as otherwise provided in this code, the powers and duties of community 
colleges are such as are assigned to high school boards. 89 

Former Education Code section 10752 was repealed and renumbered to fo1mer Education Code 
section 10939 in 1975 by Statutes 1975, chapter 816. In addition, as noted above, former 
Education Code section 25422.5 was in existence in 197490 and was not repealed until the 
renumbering of the Education Code by Statutes 1976, chapter 1010,91 As shown by the above 
language, prior to 1975, K-12 school districts and community college distrids were required to 
transfer a pupil/student's "cumulative record." Currently, K-12 school districts are required to 
transfer a pup~'s "permanent record," and community colleges districts are required to transfer 

. "appropriate records." The s·cope 6f the tehh "cumulative record" was undefined in the pre- i 9 7 :l" 
governing statutes. Similarly, the scope of the terms "permanent record/' and "appropriate 
records" are undefined in the governing statutes. As a result,, an ambiguity arises to what 
K-12 school districts and community college districts were 'required to transfer pre-197 5 and 

.. whatk-T2 s'C:hool districts and community college districts are required to transfer now. Thus, it 
is necessary to determine what "permanent record," "appropriate records," and "cumulative 
record" mean. 

In order to determine the meaning of "permanent record" and "appropriate records" it is 
necessary to read these terms in the context of the whole statutory scheme and not as individual 
parts or words standing alone.92 

88 Former Education Code section.10752 (Statutes 1959, ch. 1989), repealed and renumbered to 
former Education Code section 1093 9 by StatUtes 197 5, chapter 816,. repealed and renumbered to 
Education Code section 49068 by Statutes 1976, chapter 1010. 
89 Statutes 1970, chapter 102. 
90 See attachments "Education Code 1973 - Sections 1-12851" and "Education Code 1973 -
Sections 20101-45065." The "Foreword" of these attachments note that these editions of the 
Education Code show "all sections as they are in effect on and after January 1, 1974." 
91 See attachments "C~lifornia State As~einbly and Senate Final History - 1973-74 Session" and 
"California State Assembly and Senate Final History - 197 5-7 6 Session." These documents 
published by the Legislative Counsel provide an index of each section of the California 
Constitution, codes and uncodified laws affected by measures introduced during legislative 
sessions. Both attachments indicate no repeal of former Education Code sections 1031, 1034, 
and 25422.5 between 1973-1975. Pursuant to Evidence Code section 664 "It is presumed that 
official duty has been regularly perforn1ed." 
92 Fontana Unified School Dist., supra, 45 Cal.3d at p. 218. 
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As quoted above, Education Code sections 49062 and 76220 provide that pupil/student records 
are to be established, maintained, and destroyed according to regulations adopted by the State 
Board of Education and the Board of Governors. As a result, the Legislature has placed the 
auth01ity to define w_hat pupil and student records are to be established in the hands of the Board 
of Education and the Board of Governors. 

The regulations of the Board of Education define "mandatory permanent pupil records'_' as "those 
records which are maintained in perpetuity and which schools have been directed to compile by 
California statute, regulation, or authorized administrative directive."93 In addition to defining 
"mandatory permanent pupil records," the Board of Education sets forth definitions for 
"mandatory interim pupil records," and "permitted pupil records. "94 The Board of Education's 
regulations then delineates what information each record shall include.95 Therefore, "permanent 
record'' is a subset of a larger group of records. 

The regulations of the Board of Governors do not define "appropriate records." In order to 
define "appropriate records" it is necessary to view the term "appropriate records" in the context 
of the whole of Education Code section 76225. "Appropriate records" is used in section 76225 
within the context ofa student transfen-ing fro II! om: community college_ or public. or-private -_. --. 
institution of postsecondary education to another within the state. It follows that "appropriate 
records" is limited to those appropriate for the transfer of a student. 

__ .As noted above, the pre-197 5 governing 'statutes did not define the scope of "cum_ulative record" 
; :.as used-in former Education Code section 10752. To determine the scope of "cumulative record" 

it is necessary to look at the plain language of the term. The American Heritage Dictionary 
defines "cumulative" as, "Acquired by or resulting from accumulation."96 Thus, the plain 
language of former Education Code section 107 52 required K-12 school districts and community 

.. college_,districts to transfer the accumulated records of a pupil/student. Therefore, the scope of 
what former Education Code section I 0752 required to be transferred was not limited to a 
pupil/student's "permanent record" as defined post 1975, nor was it limited to records 
appropriate for the transfer of a student. Rather, all of the pupil/student records accumulated by 
a K-12 school district or community college district regarding a particular pupil/student were 
required _to be transferred to the pupil/student's new _si:;hool or college. As a result, the 

_ pupil/sti-i.dent records required to be transfen-ed by former Education Code section 10752 
included the "permanent record" ari_d "appropriate records." . . . . . 

Pursuant to the above discussion, former Education Code section 10752 required K-12 school 
districts and community college districts to transfer a pupil's permanent record and a student's 

. "appropriate records," or a copy of the permanent/appropriate record, to the new school where 
·the pupil/student intends to enroll upon the request of the new school or the student. Thus, the 
activities required by Education Code sections 49068 and 76225 do not constitute a new program 
or higher level of service. Staff finds that Education Code sections 49068 and 76225 do not 

93 California Code of Regulations, title 5, section 430, Register 77, No. 39 (Sept. 23, 1977). · 
94 Ibid. 
95 California Code of Regulations, title 5, section 432, subdivision (b)(2)(B), Register 77, No. 39 
(Sept. 23, 1977). e 96 American Heritage Dictionary (new c-ollege ed. 1979) p. 322. 
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mandate new programs or higher levels of service on K-12 school districts and community 
college districts subject to article XIII B, section 6 of the California Constitution. 

Foster Family Agency Access.to Education Records (Ed. Code.§ 49069.3): 

Does Education Code section 49069.3 mandate any activities? 

Education Code section 49069.3 addresses a foster family agency's access to records of grades, 
: transcripts, and individualized education plans of currently .enrolled or former pupils .. 
Specifically, section 49069.3 provides: · 

Foster family agencies with jurisdiction over currently enrolled or former pupils 
may access records of grades and transcripts, and any individualized education 
plans ... maintained by school districts or private schools of those pupils. 

Pursuant to the plain language of section 49069 \ foster family agencies with jurisdiction over a 
pupil are authorized to access the pupil's records of grades and transcripts and any individualized 
education plans maintained by K.-12 school districts. Although the plain language. does not 
expressly state that a K.-12 school district must provide a foster family agency with access to a 

· C-·pupil's record of grades and transcriptS, and any individlialized'edi.itation plfilis, section 49069.3 
must be read in the context of the whole statutory scheme and not as individual parts or words 
standing alone.97 In addition, section 49069.3 "must be given a reasonabk and common sense 
interpretation consistent with the apparent purpose and intention of the lawmakers, practical 
rather than technical in nature, which upon application will result in wise policy rather than 
mischief or absurdity. "98 · 

Section 49069. 3 was adopted under article 4 of Chapter 6.5 of part 27 of division 4 of title 2 of 
the Education Code addressing the rights of parents in the context of pupil records. Education 
Code section 49069, immediately proceeding section 49069.3, provides that parents of currently 
enrolled and fonner pupils have an absolute right to access any and all pupil records related to 
their children and requires K-12 school districts to adopt procedures to p'rovide access to parents. 
"Parents" is defined by Education Code section '49061 as a natural parent, an adopted parent, or 
legal guardian. Therefore, parents .or foster parents who have been made a guardian of a pupil 

. had access to the records of a pupil, but foster family agencies did not. 

Imfaediately following section: 49069.3, Education Code ~ection 49069 .5 provides in relevant 
. part: ,. .. 

The Legislature finds and declares that t11e mobility of pupils in foster care often 
disrupts their educational experience. The Legislature also finds that efficient 
transfer of pupil records is a critical factor.in the. swift placement of.foster 
l 'ldr . d . I . 99 cu en lI1 e ucat1ona settmgs. . . 

97 Fontana Unified School Dist., supra, 45 Cal.3d at p. 218. 

98 American Buildings Co. v. Bay Commercial Construction, Inc. (2002) 99 Cal. App. 4th 1193 · · · 

99 Education Code section 49069.5, subdivision (a) (Stats. 1998, ch. 311). 
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In this context, Education Code section 49069.3 was adopted to lessen the negative effect 
of a pupil's mobility in foster care on the pupil's educational experience. The legislative 
history of section 49069 .3 indicates this intent, acknowledging that: 

... private foster agencies find it difficult to track the records of children in their · 
care since they do not have direct access except tlrrough the government social 
worker assigned to the pupil's case. 

Foster children are placed ili numerous homes throughout their stay in foster care. 
Each time they are moved, the new foster parent must access the pupil's school 
records and attempt to reconstruct the child's educational background. If the 
private foster agency had permission to access these records they would be able to 
take some of the burden off of the new parent, and expedite their review of the 
child's school records. 100 

In light of the statutory scheme sunoundi.ng Education Code section 49069 .3 and the legislative 
intent behind its adoption, a reasonable and common sense interpretation consistent with the 
apparent purpQ.se and int~ntioi1 of the lawmakers is that K-12 school districts are required to 

.... provide'ifo'sforJamffy~agei1cf'access to 'the records 'of grades and transcripts; and any 7 
.. 

individualized education plans maintained by the K-12 school district regarding a student under 
the jurisdiction of the foster family agency. An interpretation to the contrary would render a 
foster fainily agel)~i-~_dgbtto as::c.~ss mean,ingli:;s_s .. __ . 

,,._, -"7--. . • . 

Staff finds that Education Code section 49069.3 mandates K-12 school districts to perform the 
· following activity: 

Provide access to records of grades and transcripts, and any individualized 
.. _education plans of a current or former pupil under ilie jurisdiction of a foster 
· . family agency fo the foster family agency. (Ed. Code, § 49069.3.) 

Does the activity mandated by Education Code section 49069. 3 constitute a new program or 
higher'level of service? 

In order for state-mandated activities to constitute new programs or higher levels of service the 
activities must cimy out the governmental function of providing a service to the public, or 
impose Unique requirements on local governments that do not apply to all residents and entities 
in the state in order to implerneni'"asfate policy:101 In addition, the requirements mustbe new in 
comparison with the pre-existing scheme and must be intended to provide an enhanced service to 
the public. 102 To make this detennination, the requirements must initially be compared with the 
legal requirements in_ effect immediately prior to its _enactment. 103 

. 

100 Senate Rules Conrrnittee, Office of Senate Floor Analyses, Analysis of Assembly Bill 2453 
(1999-2000 Reg. Sess.) as amended April 6, 2000. · 
101 County of Los Angeles, supra, 43 Cal.3d 46, .56. 
102 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. e 103 lbid. 
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In Long Beach Unified School Dist., the court held, "although numerous private schools exist, 
education in our society is considered to be a peculiarly go".emmental function." 104 Here, the 
activity mandated by Education Code section 49069 .3 constitutes a pro'gram under article XIII B 
of the California Constitution by carrying out the govermnental function of education. The 
requirement ofEducatfon Code section 49069.3 aids a pupil's educational goals by minimizing 
the disruption to a pupil's education due to transferring between schools. Thus, the activity 
mandated by Education Code section 49069.3 constitutes a "program." 

In addltion, prior t~· the enactment of Education Code section 49069.3. in 2000, 105 K-12 school 
districts were not required to provide access to records of grades and transcripts, and any 
individualized education plans of a current or former pupil under the jurisdiction of a foster 
family agency to the foster family agency. Staff finds that Education Code section 49069 .3 
mandates the following new program or higher level of service on K-12 school districts: 

Provide access to records of grades and transcripts,. and any individualized 
education plans of a current or former pupil under the jurisdiction of a foster 
family agency to the foster family agency. (Ed. Code, § 49069.3.) 

· Transfer of·Foster Children's Ri::Gords Between Local Educalional Agencies (Ed. Cbde, 
§ 49069.5: 

Does Education Code section 49069. 5 mandate any activities? 

Education Code section 49069 5 addresses the transfer of foster children's educational and 
background records from one local educational agency to another. Education Code 
section 49069.5 was added by Statutes 1998, chapter 311, and subsequently amended by Statutes 
2003, chapter 682, and Statutes 2005, chapter 639. As added by Statutes 1998, chapter 311, 
Education Code section 49069.5 provided: 

(a) The Legislature finds and declares that the mobility of pupils in foster care 
often disrupts their educational experience. The Legislature also finds that 
efficient transfer of pupil records ·is a critical factor in the swift placement of 
foster children in educational settings . 

. (b} Upon the request of a county social service tit probation department, a 
·regional center for the developmentally disabled, or other placing agency, a local 
education agency with which a pupil in foster care has most recently been 
emailed that has been infonned of the next educational placement of the pupil 
shall cooperate with the county social service or probation department to ensure 
that the pupil's education record is transferred to the receiving local education 
·agency in a timely manner. 

. . . 

. ·(c) Whenever a local educational agency with which a pupil in foster care.has· 
most recently been enrolled is informed of the next educational placement of the 
pupil, that local educational agency shall cooperate with the county social service 
or probation department to ensure that educational background information for 
that pupil's health and educational record, as described in Section 16010 of the 

104 Long Beach Unified School Dist., supra, 225 Cal.App.3d at p. 172. 

105 Statutes 2000, chapter 67 (Assem. Bill No. 2453). 
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Welfare and Institutions Code, is transferred to the receiving local educational 
agency in a timely manner. 

(d) Information provided pursuant to subdivision (c) of this section shall include, 
but not be limited to the following: · · 

(1) The location of the pupil's records. 

(2) The .last school and teach.er of the pupil. 

(3) The pupil's current grade level. 

(4) Any information deemed necessary to enable enrollment at the receiving 
school, to the extent allowable under state and federal law. 

(e) Notice shall be made within five working days and infonnation transferred 
within five additional working days ofreceipt of information regarding the new 
educational placement of the pupil in foster care. 

As added in 1998, section 49069.5, subdivision (b) mandates a K-12 school district with which a 
·pupil in foster care·has most-recently been·emolled to cooperate with the county social service oi· 
probation department to ensure that the pupil's education record is trnnsferred to the receiving 
local education agency in a timely manner after the K-12 school district has been informed of the 
pupil's next educational placement and upon the request of a county social service or probation· 

~-- .. dep~eiit, ·a regionlli center for the developmentally disabled, or other pladng agency. 

Subdivision (c) of section 49069.5 mandates K-12 school districts to cooperate with the county 
social service or probation department to ensure that educational background information for that 
pupil's health and educational record is transferred to the receiving loclli educational agency in a 
timely manner. Subdivision (d) of section 49069.5, defines what educational background 
information is to include. 

Subdivision (e) of section 49069.5 provides that "notice shall be made" and "information 
transferred," however, an ambiguity arises as the plain language of the subdivision is silent as to 
who is responsible for these activities. Due to this ambiguity, it is necessary to determine 
whether K-12 school disfricts are required to provide notice and/or transfer information pursuant 
to subdivision (e). In order to make this determination, subdivision (e) must be interpreted in 
light of all of the provisions of section 49069.5. Subdivision (a) and (b) both provide that a K-12 
school district must cooperate when it "has been informed of the next educational placement of 
the pupil." In light of this language it is evident that the "notice" referenced in subdivision ( e) is 
notice to K-12 school districts, and the requirement that "notice shall be made" is not directed at 
K-12 school distriCts: Instead the requirement that "notice shall be made" is directed toward 
county social service.or probation departments; regional centers for the developmentally 

. disabled, or other placing agencies. In rega.rp to the transfening of information, from the plain 
language of subdivisions (b) and (c), K-12 school districts and the county social service or 
probation department are to cooperate to ensure the transfer of a pupil's information. As a result, 
pursuant to subdivision (e) of section 49069.5, K-12 school districts are required to transfer a 
pupil's infonnation to a pupil's new local educational agency within five working days of notice 
.that _the pupil in foster care is transferring. 

In 2003, section 49069.5 was substantialiy amended by Statutes 2003, chapter 862. The 
claimants have not pied Education Code section 49069.5, as amended by Statutes 2003, 
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chapter 862, or any subsequent amendments thereafter. Section 49069.5, as amended in 2003, 
provides in relevant part: 

(b) TI1e proper and timely transfer between schools of pupils in foster care is the 
responsibility of both the local educational agency and the county placing agency. 

(c) As soon as the county placing agency becomes aware of the need to transfer a 
pupil in foster care out of his or her cum~nt school, the county placing agency 
shall contact the appropriate person at the local educational agency of the pupil. 
The county placing agency shall notify the local educational agency of the date 
that the pupil will be leaving the school and request that the pupil be transfened 
out. 

(d) Upon receiving a transfer request from a county placing agency, the local 
educational agency shall, within two business days, transfer the pupil out of 
school and deliver the. educational information and records of the pupil to the next 
educational placement. 

. (e) As part.of the transfer process described under subdivisions.(c) and (d), the . 
local educational agency shall compile the complete educational record of the 
pupil including a determination of seat time, full or partial credits earned, current . 
classes and grades, immunization and other records, and, if applicable, a copy of 
the pupil's plan adopted pursuant to Section 504 of the federal·Reh:ibilitation Act 
of 1973 (29 U.~.C. Sec. 794 et seq.) or individualized education program adopted 
pursuant to the federal Individuals with Disabilities Education Act (20 U.S.C. 
§ 1400 et seq.). 

(f) The local educational agency shall assign the duties listed in this section to a 
person competent to handle the transfer procedure and aware of the specific 
educational record keeping needs of homeless, foster, and other transient children 
who transfer between schools. 

(g) The local educational agency shall ensure that if the pupil in foster care is 
absent from school due to a decision to change the placement of a pupil made by a 

. ·court or placing agency, the grades and credits of the pupil will be. calculated as of 
the date th~ pupil left school, and no lowering of grades will occur as a result of 
the absence of the pupil under these circumstances. .. 

(h) The loca.J educational agency shall ensure that if the pupil in foster care is 
absent from school due to a verified court appearance or related court ordered 
activity, no' lowering of his or her grades will occur as· a result of the absence of 
the pupil ll!lder these circumstances. · 

As shown by the language of section 49069.5, as amended in 2003, the only activity remaining 
from section 49069.5, as added by Statutes 1998, chapter 311, is found in subdivision (d) of· 
section 49069.5, as amended in 2003. Subdivision (d) of the 2003 amendments provides, like 
subdivision ( e) of the 1998 version, that K-12 school distri.cts must "deliver the educational 
information and records of the pupil to the next educational placement" upon receiving a transfer 
request from a county placing agency. However, the provisions of section 49069.5, as add~d by 
1998, chapter 311, that required K-12 school districts to "cooperate with county social service or A 
probation departments" were rernoved in the 2003 amendment. The operative date of the 2003 9 
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..,- .... 

amendments is January I, 2004: After December 31, 2003, the activities required by 
section 49069. 5, as added by Statu~es 1998, chapter 311, are no longer required except for the 
following activity: 

Transfer a pupil's educational and health record within fh;e working days of 
receipt of information regarding the new educatiorial placement of a pupil in 
foster care. (Ed. Code, § 49069.5, subd. (e) (Stats.1998, ch. 311):) 

In summ~ry, staff finds that Education Code se'ction 49069.5, as added by Statutes 1998, 
chapter 311, mandates K-12 school districts to perform the following activities: 

1. Cooperate with the county social service or probation department to ensure that a pupil's 
education record is transferred to the receiving local education agency in a timely manner 
after the K-12 school district has been informed of the pupil's next educational placement 
and upon the request of a county social service or probation department, a regional center 
for the developmentally disabled, or other placing agency. (Ed. Code, § 49069.5, 
subd. (b) (Stats. 1998, ch. 311.) (Period ofreimbursement July 1, 2001-Dec. 31, 2003 ).) 

2. Cooperate with the county social service or.probation departmentto ensure that 
educational background information for a pupil's health and educational record is 
transferred to the receiving local educational agency in a timely manner after the K-12 
school district has been informed of the pupil's next educatiorial placement. 

.Educational background infonnation transferred pursuant to Education Code 
. section 49069.5, subdivision (c), includes but is not limited to: (1) the location of the 
pupil's records, (2) the last school and teacher of the pupil, (3) the pupil's current grade 
level, and (4) any information deemed necessary to enable enrollment at the receiving 

. school, to the extent allowable under state and federal law. (Ed. Code, § 49069.5, 
subds. (c) and (d) (Stats. 1998., ch. 311.) (Period of reimbursement July 1, 2001-
Dec. 31, 2003).) 

3. Transfer a pupil's educational and health record within five worldng days ofreceipt of 
information regarding the new educational placement of a pupil in foster care. (Ed. 
Code,§ 49069.5, subd. (e)(Siats: 1998, ch. 311).) · · 

. As noted above, the Claimarits have not pied Education Code section 49069.5, as runended by 
Statutes 2003, chapter 862, or any subsequent amendments, and as a re'sul(sfaff makes no 
findings regarding Education Code section 49069.5, as amended by Statutes 2003, chapter 862, 
or any subsequent amendments. 

Do the mandated activities a/Education Code section 49069.5 constitute newprograms or. 
higher levels of service? 

Education Code section 49069.5 ~onstitutes a "program" by carrying out the governmental 
function of education. Like Education Code section 49069.3, Education Code section 49069.5 
aids a pupil's educational goals by minimizing the disruption to 'pupils due to transferring 
between schools. In addition, prior to the enactment of Education Code section 49069.5 in 
1998, 10

5 
K-12 school districts were.not required to engage in the activities mandated by 

e rn6 Statutes 1998, chapter 311. 
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Education Code section 49069.5. Staff finds that Education Code section 49069.5 mandates the 
following new programs or higher levels of service on K-12 school districts: 

1. Cooperate with the county social service or probation department to 'ensure that a pupil's 
education record is transfened tb the receiving local education agency in a timely maimer 
after the. K-12 school district has been informed of the pupil's next educational placement. 
and upon the request of a county social service or probation depaiiment, a regional center 
for the developmentally disabled, or other placing agency. (Ed. Code;§ 49069.5, . 
subd. (b) (Stats. 1998, ch. 3°11.) (Pei-iod ofreimbursement July 1, 200 I-Dec. 31, 2003).) 

2. Cooperate with the county social service or probation depaiiment to ensure that 
educational background information for a pupil's health and educational record is 
transferred to the receiving local educational agency in a tin1ely manner after the K-12 
school district has been infonned of the pupil's next educational placement. 

Educational background information trfillsferred pursufillt to Education Code 
section 49069.5, subdivision (c), includes but is not limited to: (1) the location of the 
pupil's records, (2) the last school and teacher of the pupil, (3) the pupil's current grade 
level, and (4) any inforrr1atloii deeiii.ed nece"s~!itYto enable enrollment at the·receivin·g 
school, to the extent allowable under state and federal law. (Ed. Code, § 49069 .5, 
subds. (c) filld (d) (Stats. 1998., ch. 311.) (Period ofreimbursement July l, 2001-
Dec. 31, 2003).) 

3. Transfer a pupil's educational and health record within five working days ofreceipt of 
information regarding the new educational placement of a pupil in foster care. (Ed. 
Code,§ 49069.5, subd. (e) (Stats. 1'998, ch. 311).) 

Release of Pupil Infommtion to Peace Officers (Ed. Code. § 49076.5): · 

Does Education Code section 49076.5 nwndate any activities? 

Education Code section 49076.5 addresses the release of a pupil's information to peace officers. 
·Specifically, section 49076.5 provides: 

(a) Notwithstanding Section 49076, each school district shall release filly. 
information it has specific:. to a paiiicular pupil's .identity and location that relates 
to the' transfer of that pupil's records to another school. district witliin this state or 
any other state or tci a private school in this state to a designated peace officer, 
upon his or her request, when a proper police purpose exists for the use of that 
infom1ation. 

(b) In order to protect the privacy interests of the pupil, a requestto a school 
district for pupil record infommtion pursuant to this section shall meet the 

. following requirements: · · 

(1) For the purposes of this section "proper police purpose" mefills that probable 
cause exists that the pupil has been lddriapped ai1d that his or her abductor may 

· have enrolled the pupil in a school and that the agency has begun an active 
investigation. 

· (2) Only designated peace officers and federal criminal investigators and federal 
law enforcement officers, as defined in Section 830. l of the Penal Code, whose 
names have been submitted to the school district in writing by a law enforcement 
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agency, may request and receive the information specified in subdivision (a). 
Each law enforcement agency shall ensure that each school district has at all times 
a cun-ent list of the names of designated peace officers authorized to request pupil 
record information. 

(3) This section does not authorize designated peace officers to obtain any pupil 
record information ·other than that authorized by this section. 

( 4) TI1e law enforcement agency requesting the information shall ensure that at no 
time shall any information obtained pursuant to this section be disclosed or used 
for any purpose other than to assist in the investigation of suspected criminal 
conduct of kidnapping. A violation of this paragraph shall be punishable as a 
misdemeanor. 

(5) The designated peace officer requesting infornrntion authorized for release by 
this section shall make a record on a form created and maintained by the law 
enforcement agency which shall include the name of the pupil about whom the 

.. )I!q\llry was made, the consent of a parent having legal custody of the pupil or a 
. ~·' ··regal"giiifrdiiui.; the"1iame of the officer making theinqiiiry, the date of the ii:icjuiry, 

the name of the school district, the school district employee to whom the request 
was made, and the information that was requested. 

( 6) \Vhenever the designated peace officer requesting information authorized for 
release by this section does so in person, by telephone, or by some means other 

· than in writing, the officer shall provide the school district with a letter 
confirming the request for pupil record information prior to any release of 
information. 

(7) No school district, or official or employee thereof, shall be subject to criminal 
or civil liability for the release of pupil record information in good faith as 

·authorized by this section. · 

The plain language of Education Code section 49076.5 requires K-12 school districts to release 
· any information it has specific to a particular pupil's identity and location that relates to the . · · · 
. transfer of that pupil's record.s to another school district within Californfa or any other state or to 
. a private school in California to .a designated peace officer· upon the officer's request, when a 
proper police purpose exists for the use of that infonnation .. 

The claimants allege activities resulting from subdivision (b) of section 4907 6 .5; 107 however, as 
· . shown by the above quoted language!' subdivision (b) defines "proper police purpose" and sets 

forth requirements of police officers seeldng pupil records. Thus, subdivision (b) does ni:it . 
require any activities on K-12 school districts. · . · 

Staff finds that Education Code section 49076.5, subdivision (a), mandates K-12 school districts 
to perform the following activity: · 

Release any information it has specific to a particular pupil's identity and location 
that relates to the transfer of that pupil's records to another school district within 
this state or any other state or to a private school in this state to a designated peace 

107 Test claim 02-TC-34, p. 29. 
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officer, upon his or her request, when a proper police purpose exists for the use qf 
that information. (Ed. Code, § 49076.5, subd. (a).) 

Does the n;cmdated activity of Education Code section 49076.5 constituie a new program or 
higher level of service? · · 

As noted by the court in Carmel ValleyFire Protection Dist. v. State of California (1987) 
190 Cal.App.3d ~21, Ro lice and fire protection a,re tWo of the most essential and basic functions 
of local govemment. 1 8 Education Code section 49076.5 was adopted for the purpose of giving 
peace officers the authority to access the school records of children suspected of having been 
kidnapped as a method to help find- these children. 109 For this reason, Education Code 
section 49076.5 carries out a governmental function of police protection of children. In addition, 
prior to 1993, 11° K-12 school districts were not required to release information specific to a 
particular pupil's identity and location that relates to the transfer of that pupil's records to 
another school district to designated peace officers. Therefore, staff finds that Education Code 
seciion 49076.5 mandates the following new program or higher level of service on K-12 school 
districts: 

·• :_ .. _ .. · · ··.:::Release any information it has specific to .a particuiar·pupil 's identity and location 
that relates to the transfer of that pupil's records to another school district within 
this state or any other state or to a private school in this state to a desfgnated peace 
officer, upon his or her request, when a proper police purpose exists for the use of 
that lnformat!on. (Ed~ Code, §. 49076.5, subd. (a).) · 

Provision of Student Infotmation in Compliance with a Court Order or Subpoena CEd. Code. §§ 

49077 and 76244): 

Do Education Code sections 49077 and 76244 mandate any activities? 

As noted during the federal mandates discussion above, Education Code sections 49077 and 
76244 address the provision of pupil/student information in compliance with a court order. 
Because part of Education Code sections 49077 and 76244 have been determined to constitute 
federal mandates and court mandates, the following discussion will focus on the parts that 

.. exceed federal Jaw and the court mandate:• .Specifically, section 49077 provides in relevant part: 

. Information concerning a student shall be furnished in compliance with a ... 
'lawfully issued.subpoena. .. . . · 

The language of section 7 6244 substantively .mirrors the language of Education Code 
section 49077 as made applicable to communitY college dis.tricts. The plain language of 
Education Code sections 49077 and 7 6244 mandate K-12 school districts and community cpllege. 
districts to perform the following activities: 

1. Furnish inforffiation concerning a· pupil in compliance with a lawfully issued subpoena · 
issued by a non-court entity. (Ed. Code, §§ 49077.) 

108 Carmel Valley Fire Protection Dist., supra, 190 Cal.App.3d. at p. 537. 

109 Office of Senate Floor Analyses, Analysis of Senate Bill Number 1539 (1993-1994 Reg . 
. Sess.) as amended August 30, 1993. 

110 Statutes 1993, chapter 561. 
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2. Furnish information concerning a student in compliance with a la'llrfully issued subpoena 
issued by a non-court entity. (Ed. Code, §§ 76244.) 

The claimants note that the test claim does not allege furnishing information in compliance with 
a court order or lawfully issued subpoena, 111 ho:wever, as shown by the plain language of 
sections 49077 and 76244, K-12 school districts are required to perform the above listed 
activities. 

Do the mandated activities of Education Code s~ctions 49077 and 76244 constitute new 
programs or higher levels of service? 

The claimants have pied Education Code section 49077, as -added by Statutes 1975, chapter 816, 
formerly numbered as Education Code section 10948 , and renumbered to current Education 
Code section 49077 by Statut_es 1976, chapter 1010. Similarly, the claimants have pied 
Education Code section 76244, as added by Statutes 1975, chapter 816, formerly numbered as 
Education Code section 25430.16, and renumbered to current Education Code section 76244 by 
Statutes 1976, chapter 1010. As pied by the claimants, sections 49077 and 76244 impose the 
following state-mandated activity: · 

Furnish information concerning a pupil/student in compliance with a lawfully 
issued subpoena issued by a non-court entity. 

However, as set forth in the Code of Civil Procedure sections 1985-1997,112 K-12 school distri~ts 
-·- -and-corriim.inity- college districts were required to furnish infommtion conceming a student in 

compliance with a lawfully isimed subpoena, whether as a witness or via the production of 
-documents, prior to the adoption of the Education Code sections 49077 and 76244." Derived 
from Statutes 1851, chapter 5, section 402, the Code of Civil Procedure section 1985 defines 
"subpoena" as a writ or order requiring a person's attendance to testify as a witness or to bring 
any books, documents, or other things under the witness's control. Als·o derived from Statutes 
1851, chapter 5, sections 409 - 411, the Code of Civil Procedure sections 1985 - 1997, a failure 
to furnish information in compliance with a la\\rfully issued subpoena subjects the person in 
noncompliance to punishment for contempt, forfeiture of five hundred dollars and damages in a 
civil action,, ~nd/or arrest. 113 Thus, K-12 school districts and community college districts were 
required to funiish information concerning students in compliru~ce with a la\\rfully issued 

- subpoena prior to 1975 as pled by the claimants. As a result,' the activities required by Education 
Code sections 49077 and 76244 do not constitute new programs or higher levels· of service; 

- Therefore staff finds that Education Code sections. 49077 and 76244 do not mandate new 
programs or higher levels of service on K-12 school districts and community college districts 
subject to arti_cleXIII B, section 6 of the California Constitution. · 

111 . . . . . - - . 
Claimru1ts' response to Chancellor's Office Comments on 02-TC-34, supra, p. 14. 

112 See Government Code section 11180 - 11191 for administrative subpoenas (added by 
Stats.1945,ch.111). · 
113 Code of Civil Procedure sections 1991 - 1993, derived from Statutes 1851, chapter 5, 
section 409-411 .. See Government. Code·sections 11187 - 11189, providing that enforcement of 
administrative agency subpoena can be enforced through the courts in the same manner provided. 
by the Code cif Civil Procedure. Government Code sections added by Statutes 1945, 

-chapter 111. 
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Means of Comulvin!Z with a Lawfullv Issued Subpoena or Court Order (Ed. Code. § § 49078 and 
_76245): 

Do Education Code sections 49078 and 76245 mandate any activities? 

Education Code sections 49078 and 76245 address the means of complying with a lawfully 
-issued subpoena or a court order upon a public school/community college employee solely for 
the purpose of causing him _or her to produce a school record pertaining to any pupil/student. 
Specifically, section 49078 provides: 

The service of a lawfully issued subpoena or a court order upon a public school 
employee solely for the purpose of causing him or her to produce a school record 
pertaining to any pupil may be complied with by that employee, in lieu of the 
personal appearance as a witness in the proceeding, by submitting to the court, ·or 
other agency, or person designated in the subpoena, at the time and place required 
by the subpoena or court order, a copy of that record, 'accompanied by an affidavit 
certifying that the copy is a true copy of the original record on file in the school or 
school office. The copy of the record shall be in the form of a photo stat; · 
micfofi[iii.~-rnicrocard, or miniature photograph or other photographic copy oi: 
reproduction, or an enlargement thereof. 

Section 76245 substantively minors Education Code section 49078 as made applicable to·· 
community colleges and c01mnunity college districts. 

The claimants assert tha\ sections 49078 and.762445 require K-12 school/community college 
employees to personally appear as a witness upon service of a lawfully issued subpoena or court 
order seelcing the production of records of a pupil/student, or to submit a c_opy of the record in 
lieu of a personal appearance. t 14 In response, the Chancellor's Office notes that community 
·college districts ~e subject to the law or'general application set forth in Code of Civil Procedure 
section 1985 et seq., requiring compliance with subpoenas. 115 The claimants respond that the 
Chancellor's Office errs in its analysis, because a determination of whether a test claim statute 
contains a law of general application must be directed to the test claim statute. 116 However, a 
discussion regarding whether the alleged requirements of section 76245 constitutes a law of. 
general° "application is unnecessary, because it first must be determined whether the alleged 
required activities are actually required by the language Of the test claim statute. 

The plain language of sections 4907S and 76245 do not require any activity 'of K-12 school 
districts/conununity college districts. Rather, the plain language of sections 49078 and 76245 
provide -an alternative means of complying with a lawfully issued subpoena or court order. 
Specifically, sections 49078 and 76245 authorize K.-12 school/community college employees to 
submit a copy of a pupil/student's records to a court, agency, or person designated in a subpoena 
in lieu of personally appearing in court in order to comply with the subpoena (or court order). 
Therefore staff finds that Education Code sections 49078 and 76245 do not mandate new 

114 Test Claim 02-TC-34, p. 30-32. 
115 Chancellor's Office Comments on 02-TC-34, supra, p. 6. _ 

116 Claimants' response to Chancellor's Office Comments on 02-TC-34, supra, p. 15. 
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programs or higher levels of service on K-12 school districts or community college districts 
subject to article XIII B, section 6 of the California Constihition. 

Notification of Victims of Sexual Assault of Discivlinarv Actions (Ed. Code, § 76234): 

Does Education Code section 76234 mandate any activities? 

Education Code section 76234 addresses the notification of an alleged victim of sexual assault or 
physical abuse of any disciplinary action by the community college taken against any student for 
the alleged sexual assault or physical abuse and the results of any appeal. Specifically, 
section 76234 provides: 

Whenever there is included in any student record information concerning any 
disciplinary action taken by a community college in connection with any alleged 
sexual assault or physical abuse, including rape, forced sodomy, forced oral 
copulation, rape by a foreign object, sexual battery, or threat of sexual assault, or 
any conduct that threatens the health and safety of the alleged victim, the alleged 
victim of that sexual assault or physical abuse shall be informed within three days 
of the results of any disciplinary action by.the .. community. college and.the results .... 
of any appeal. lm ... [iJ]. · 

TI1e plain language of section 7 6234 mandates community colleges to perform the following 
activify:: 

Inform the alleged victim of sexual assault or physical abuse (as defined by Ed . 
.. Code, § 76234), within three' days of the results of any disciplinary action by the 
. community college and the resuits of any appeal, whenever there is included in 
. any student record information concerning any disciplinary action taken by a 
· community college concerning the alleged sexual assault or physical abuse. (Ed . 
. . S:ode, § 76234.) 

.. 
Does the.activity mandated by Education Code section 76234 constitute a new program or 
higher level of service? 

Education Code section 76234 constitutes a "program'; within the meaning of aiiicle XIIrB 
section 6 by carrying .out the governmental function of protecting a student's educational records 
and li~ting access t? these rec?rds to sriecifiedins.'.ances. In addition, prior ~o the enactme~t of 
Educat10n Code sect10n 76234 m 1989, 17 commumty colleges were not reqmred to engage m 
the activities mandated by Education Code section 76234. Staff finds that Education Code 
section 76234 mandates the following new program or higher level of service on community 
colleges: 

Inform the alleged victim of sexual assault or physical abuse (as defined by Ed. 
Code,§ 76234), within three days of the results of any disciplinary action by the 
community college and the results of any appeal, whenever there is included in 
any student record information concerning any disciplinary action taken by a 
community college concerning the alleged sexual assault or physical abuse. (Ed. 
Code, § 76234.). 

e 117 Stah1tes 1989, chapter 593. 
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Adoption of Rules and Regulations for the Implementation of California Law Reirarding Pupil 
Records ffid. Code, § 76246): 

Does Education Code section 76246 mandate any activities? · 

Education Code section 76246 addresses the adoption of rules and regulations for the orderly 
implementation of Education Code sections 76200 - 76246. Specifically, section 76246 
provides: · · · 

' . . .. 
The Board of Governors of the California Community Colleges shall adopt 
appropriate rules and regulations to insure the orderly implementation of this 
chapter. A community college district governing board may adopt rules and 
regulations which are not inconsistent with this chapter or with those adopted by 
the board of governors in order to ensure the orderly implementation of this 
chapter. · 

The claimants allege that section 76246 requires community college districts to comply with 
appropriate rules and regulations adopted by the Board of Governors of the California . 
Community Colleges to insure the orderly implementation of this chapter. However, the plain 
language of section 76246 makes no mention of"complying 'Nith appropriate rules and 
regulations adopted by the board of Governors." 118 Rather, the plain language of section 76246 
requires the Board of Governors to adopt rules and regulations, and authorizes the governing 
boards of community college districts tc adopt rules Gr regulations. As a result, community 
college districts are not required to engage in any activities pursuant to the plain language of 
section 76246. · 

e 

In response to the Chancellor's Office comments that argue that Education Code section 76246 e 
does not require community college districts to engage in any activity, the claimants argue, 
"Ce1iainly the [Chancellor's Office] cannot mean that community college districts need not 
comply with appropriate rules and regulations adopted by its Board of Governors."119 However, 
a finding that Education Code section 76246 does not require community college districts to 
engage in any activities does not lead to a conclusion that community college districts need not 
comply with the rules and regulations of the Board of Governors. Rather, the finding only · 
provides that the plain language of Education Code section 76246 does not require this actiyity. 
- . .. - . . . '. ' 

Thus, staff finds that Education Code section 76246 does not mandate a·new program or higher 
level of service on K-12 school districts or community college districts subject to article XIII B, 
section 6 of the California Constitution . 

. 118 Test Claim 02-TC-34, p. 32. · 
119 Claimants' response to Chancellor's Office Comments on 02-TC-34, supra, P· 16. 
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Summary of new programs or higher levels of service on K-12 school districts and community 
college districts subject to article XIII B, section 6 of the California Constitution: 

' . . . . . 

Pursuant to the above discussion, staff finds that Education Code sections 49069 .3, 49069 .5, and 
49067.5 mandate the following new programs or higher levels of service on K-12 school districts 
subject to article Xill B, section 6 of the California Constitution: 

l. Provide access to records of grades arid transcripts, and any individualized education . 
plans of a current or former pupil und~r the jurisdiction of a foster family agency to the 
foster family agency. (Ed. Code, § 49069 .3 .)., · 

2. Cooperate with the county soda! ser\rice or probation depii.rtrrient to ensure that a pupil's 
education record is transfei:red to the'rece!ving locai education agency iµ a' timely manner 
after-the K -12 school district has beeil infonneif of tii~·pupii" s next educational piacement 
and upon the 'request of a county social service or probation department, a regional center 
for- the.developmentally disabled, or other placing agency. (Ed. Code, § 49069.5, 
subd. (b)(Stats. 1998, ch. 311.) (Period of reimbursement July 1, 2001-Dec. 31, 2003):) 

.cJ .. _ Cciope'rate with the county; so Ci al ~ervice or probatio~~department to ehsure that . 
educational background information for a pupil's health arid educational record is ' 
transferred to the receiving local educational agency in a timely manner after the K-12 

.. :school district ·has been informed of the pupil's next educational placement. 

"""c''Edlitational :badcgroili1ct irl:rdfulati~n transferred pursdmt to Bdi.Icatiol1 Code · 
sectio\i 49069.{ subdivision (c), includ~s buds rtot'iiinited to: (1) the location of the 
pupil'~ r~bords; (2)' the fasf ~cliocil and tbachei-ofthe pupil; (3) the pupil's 'current gfade 
Jevel;,and ( 4): any·information deemed. necessary to enable enrollment at the receiving 
~chool; to the extent allowable Linder state andJederal law., (Ed. Code, § 49069.5, 
_subds. (c) and (d) (Stats. 1998., ch. 31 L) (Period ofreii:nbursement July l; 2001-

-<P,e~. 3),, 20()~).),! - . I, Jt• 

· 4:: \Transfer a pupil's.educational and health record:within five working days of receipt of 
information.regarding :the new educational placement of a pupil in foster care. (Ed, 
Code; §'49069.5;·subd:-(e)'(Stats. 1998, ch,· 311).) · - · · :. 

· \ . J>eleas~' £14i i#9in1~tiSn it.h.~s-~!J.ecJfic t6 a· ~-artic1t1iir })iijJn, si<le?tity ruict 16eati'on that 
-·"'relate~ tci the transfer of that' pupil's' records fo another school district within this sfate or 

any oilier state or to a· private school in.this state to ·a designated peace officer, upon his 
or her request;•when a proper police purpose exists for the use of that information:· (Ed .. 
Code,§ 49076;5, subd: (a).) · - · · , -. · · · ·; ·. · .. ' .-

. -In addition, pur~Jant td'the above ti1~clissidn staff firids,that :EC!ll6atiori-Code' s~ctio~s 76234 
mandates the following.new program or higherlevel·ofservice on community college districts 
subject tci' articleXIIlB, section 6 ofthe California.Constitution:·-,,, ·. ' ;. · 

:. ·-. ': .-::·"·i·.·-·_ ... :·.·-·\··',;~ .. :·_:· -.. :·.,,;-_.,,.._,,d\·."· ... __ .,-~-·_·,' --...... , :····";-.:~_- .. - ·.~: _·l :, •.. · .. ,'f:_ .. 
_ 1Iiforri1 the a:He'g'~d victim of sexual ass'aUff or physical abuse (as defin6d by Ed .. ·-.·· .. 
,. c6d¥,'-§ 762'34), \.\iith.fi?_ thi-lh~ da)'s' ohh'~·r-esllit? (if fill§ dis2i' liri'' · gcti~ri bfthe' ·. 

·.C-,·'.-' '', ';·' • ",·· .. •.• .. · ...... ' •.• -.. '•·''""· ,,, .. ,.,Jl.,,,ary,.,,, ., 
comriiuriity. college arid the fosillts of any appeal, Whenever' there is iric!UCied in.· 
any student record information concerning any disciplinary action taken by a 
commuriity college concerning the alleged sexual as_sal,llt or.physical .abuse; . (Ed. 
Code,§ 76234.) · · · 

···.·, 
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Issue 3: Do the state-mandated new programs or higher levels of service impose costs 
mandated by-the state on K-12 school districts and community college 
districts within the meaning of article XIII B, section 6, and Government 
Code section 17514? · 

In order for the test claim statutes to impose a reimbursable state-mandated program under the 
California Constitution, the test claim statutes must impose costs mandated by the state. 120 

Government Code section 17514 defines "cost mandated by the state". as follows: . 

[A ]ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January 1, 1975, 
which mandates a new program or higher level of service of an existing program 
within the meaning of Section 6 of Article XIII B of the California Constitution. 

The claimants estimated that they "will incur approximateli$1,000, or more, annually, in 
staffing and other costs in excess of any funding eovided to school districts and the state for the 
period from July 1, 2001 through June 30, 20Q2" 21 to implement all duties alleged by the 
claimants to be mandated by the· state: · · · · 

Thus, staff finds that the record supports the finding of costs mandated by the state and that none 
of the exceptions in Government Code section 17556 apply to deny these activities. As a result, 
stafffir.ds that Education Code sections 49069.3, 49069.5, and 49076.5 impose costs mandated 
by the state on K-12 school districts within the meaning of article XIII B, section 6 of the 
California Constitution and Government Code section 17514 for the following activities: 

1. Provide access to records of grades and transcripts, and any individualized education 
plans of a current or former pupil under the jurisdiction of a foster family agency to the 
foster family agency. (Ed. Code, § 49069.3.) 

2. Cooperate with the county social service or probation department to ensure that a pupil's 
education record is transferred to the receiving local education agency in a timely manner 
after the K-12 school district has been infmmed of the pupil's next educational placement 
and upon the request.of a county social service or probation department, a regional center 

. for the developmentally disabled, or other placing agency .. (Ed. Code,§ 49069.5, 
subd. (b) (Stats.1998, ch. 311.) (Period of reimbursement July 1, 2001-Dec. 31, 2003).) 

3. Cooperate with the county social service or probation department to ensure that 
educational background information for a pupil's health and educational record is . 
transferred to the receiving local educational agency in a timely manner after the K-12 
school district has been informed of the pupil's next educational placement: 

Educational background information transferred pursuant to Education Code 
section 49069.5, subdivision (c), includes but is not limited to: (1) the location of the 
pupil's records; (2) the last school and teacher of the pupil; (3) the pupil's current grade 
level; and (4) any information deemed necessary to enable enrollment at the receiving · 

· school, to the extent allowable under state and federal law. (Ed. Code, § 49069.5, 

1.20 Lucia Mar, supra, 44 Cal.3d 830, 83 5; G~v~mment Code section 17514. 

121 Test Claim, Exhibit l, Declarations of Bill Hendrick and Herman C. Lee. 
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subds. (c) and (d) (Stats. 1998., ch. 311.) (Period ofreimbursement July 1, 2001-
Dec. 31, 2003).) 

4. Transfer a pupil's educational and health record within five working days of receipt of 
. information regarding the new educational placement of a pupil in foster care. (Ed. 
Code,§ 49069.5, subd. (e) (Stats. 1998, ch. 311).) 

5. Release any information it has specific to a particular pupil's identity and location that. 
relates to the transfer of that pupil's records to another school district within this state or 
any other state or to a private school in this state to a designated peace officer, upon his 
or her request, when a proper police purpose exists for the use of that information. (Ed. 
Code, § 49076.5, subd. (a).) 

Similarly, staff finds that Education Code section 76234 imposes costs mandated by the state on 
community college districts within the meaning of article XIII B, section 6 of the California 
Constitution and Government Code section 17 514 for the following activity: 

Inform the alleged victim of sexual assault or physical abuse (as defined by Ed. 
Code,.§ 76234), within three days of the results of any disciplinary action by the -- -­
community college and the results of any appeal, whenever there is included in 

· any student record information concerning any disciplinary action taken by a 
.. ~community college concerning the alleged sexual assault or physical abuse. (Ed. 

- -··Code, § 76234.) 

Staff riotes that Education Cqde sections 49065 and 76220 provide K-12 school districts and 
community college districts with fee authority to cover "the actual cost of furnishing copies of 
any pupil/student record" as defined by Education Code sections 49061 and 76210. This fee 
authority does not extend to furnishing the first two transcripts of records of former pupils or 
current/former students, or the first two verifications of various records of fonner pupils or 
current/fonner students, or the cost of searching for or retrieving any pupil or student record. 
Subject to the limitations discussed, this fee authority is applicable to all of the state-mandated 
activities identified above. Therefore, any revenue resulting from the fee authority set forth in 
Education Code sections 49065 and 76220.is offsetting revenue and shall be deducted frp1n the 

· . costs claimed for furnishing pupil records and student records respectively .. 
. . . . . . .. ' . .. . . . . 

Conclusion 

Staff concludes that Education Code sections 49069.3, 49069.5, and 49076.5 constitute 
reimbursable state-mandated programs on kindergarten through lih grade school districts within 
the meaning of article XIII B, section 6 of the California Constitution, and Government Code 
section 17~ 14, for the following specificn~w activities: · · · 

1. Provide access to records of grades and transcripts, and any individualized'education 
plans of a current or former pupil under the jurisdiction cif a foster family agency to the 
foster family agency. (Ed. Code,§ 49069.3.) 

2. Cooperate with the county social service or probation departmentto ensure that a pupil's 
education record is transferred to the receiving local education agency in a timely manner 
after the K-12 school district has been informed of the pupil's next educational placement 
and upon the request of a county social service or probation department, a region.al center 
for the developmentally disabled, or other placing agency. (Ed. Code, § 49069.5, . 
subd. (b) (Stats. 1998; ch. 3.11.) (Period ofreirnburserr:ent July 1?. 2001-Dec. 31, 2003).) 
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3. Cooperate with the county social service or probation department to ensl.ire that 
educational background information for a pupil's health and educational record is 
transferred to the receiving local educational agency in a timely manner after the K-12 
school distiict has been informed of the pupil's next educational placement. 

Educational background information transferred pursuant to Education Code 
· section 49069.5, subdivision (c), includes but is not limited to: (1) the location of the· 

pupil's records; (2) th(;! last school and teacher of the pupil; (3) the pupil's ci.Irrent gi·ade .. 
level; and ( 4) any information deemed 'necessary to enable enrollment at the receiving 
school, to the extent allowable under state and federal law. (Ed. Code, § 49069.5, 
subds. (c) and (d) (Stats. 1998., ch. 311.) (Period ofreimbursement July 1, 2001-
Dec. 31, 2003).) 

4. Transfer a pupil's educational and health record within five working days of receipt of 
information regarding the new educational placement of a pupil in foster care. (Ed. 
Code, § 49069 .5, subd. ( e) (Stats. 1998, i::h. 311 ). ) 

5. Release any info.nnation it has specific to a particular pi:tpil's identity and location that 
relates to the transfer of that pupil's records to another schoof dlsfrict within this state or 
any other state or to a private s.chool in this state to a designated peace officer, upon his 
or her request, when a proper police purpose exists for the use of that information. (Ed. 
Code, § 49076.5, subd. (a).) 

Staff further concludes that Education Code 76234 constitutes a reimbursable state-mandated 
program on c01mnunity college districts within the meaning of article XIII B, section 6 of the 
California Constitution, and Government Code section 17 514, for the following specific new 
activity: 

Inform the alleged victim of sexual assault or physical abuse (as defined by Ed. 
Code, § 76234), within three days of the results of any disciplinary action by the 
community college and the results of any appeal, whenever there is included in 
any student record information concerning any disciplinary action taken by a 
community college concernipg_t~.e alleged sexual assault or physical abuse. {J;\d .. 
Code, § 76234.) 

In additi~n, staff concludes the fee a{1thority to charge a foG. thr..t . .-1(-.. :',s·not exceed the actual cost· 
of furnishing copies of any pupil/student records, set forth in Education Code sections 49065 and . 
76223, is applicable to the state-mandated programs described above. This fee authority does 
not extend to furnishing the first two transcripts offonner pupils' records/st:udents' records, or 
the first two verifications of various records of former pupils/students, or the search for or 
retrieval of any pupil/student record. Therefore, any revenue resulting from the fee authority set 
forth in Education Code sections 49065 and 76223 is offsetting revenue and shall ·be deducted 
from the costs claimed for furnishing pupil/student recmds. · 

Any other test claim statutes and allegations not specifically approved above, do not impose a 
reimbursable state mandated program subject to article XIII B, section 6 of the California 
Constitution. 

Recommendation 

e 

Staff recommends the Commission adopt this staff analysis and partialiy approve this test claim. e 
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c 
AMERICAN BUILDINGS COMPANY, Plaintiff 

and Respondent, 
v. 

BAY COMMERICAL CONSTRUCTION, INC., et 
al., Defendants and Appellants. 

No. C039375. 

Court of Appeal, Third District, California. 
June 28, 2002. 

SUMMARY 

A materials supplier sued a general contractor and a 
subconiritctcir's surecy to recover $41,775 on a con­
tractor's payment bond for materials supplied to the 
subcontractor on a public works project. The. trial 
court granted summary judgment for plaintiff, find­
ing that it gave proper notice before seeking recov~ 
ery, pursuant to Civ. Code, § 3252, and that recov­
ery was· riot limited by Civ. Code, § 3098 (to assert 
claim . for paymerif against bond, claimant must, 
within :io days of furnishing labor or· materials for 
publiC work, serve preliminary 20-day· riotice)~ 
(Superior Court of Placer County, No. SCVJ0664, 
Larry D. Gaddis, Judge.) 

The Court of Appeal affirmed. The court hela that 
plaintiff gave proper notice before seeking recov­
ery, pursuant to Civ. Code,, § 3252, and that recov­
ery was not limited by Civ. Code, § 3098. The no­
tice may be given either pursuant to Civ. Code, § 
3098, or as a special notic'i: under Civ. Code, § 
3252, subd. (b ), which provides an exception to the 
form<:r statute, if notice was not given pursuant to 
the former statute, and· if written notice was given 
to the siir6ty and bond principal within 15 da)'s 
after reco~d~iic)h ortiie ~otlce i:if completion. In this 
case, plallitiff cOinp!ied 'wiih_the 20-day requife­
ment of Civ. Code, § 3098, su.bd. (d), only with re­
spect to materials worih $62~5'. However, partial 
compliance with Civ. Code, § 3098, does not bar 
recou'tse unaer tiv. cride, § 3252, ·subd. (b), as t~ 
amounts nof furnished in compliance with .. the 

20-day rule of Civ. Code, § 3098. Civ. Code, §§ 
3098 and 3252, are to be read as complementary by 
construing Civ. Code, § 3252, subd. (b), to mean 
that a notice under .that subdivision may be given· if 
the notice given under Civ. Code~ § 309~, is insuffi­
cient to recover the amount owing, whether iri part 
or in whole. (Opinion liy Blease, Acting P. 1., with 
Morrison and Robie, JJ., concurring.) 

HEADNOTES 

Classified to California Digest of Official Reports 

(1 a, 1 b) Public Works and Contracts § 
18""Laborers and Material Providers­
-Bonds--Sureties--Action to Recover on .Payment 
Bond--Statutory Notice Requirements­
-Coi:nplhneritary Statutes. 
In a supplier's action to recover $41,775 on a con­
tractor's payment bond for materials supplied to a 
subcontractor on . a public works project{ ·the friitl 
court properly granted summary judgirierit for 
plaintiff, finding that it gave proper notice before 
seeking recovery, pursuant to Civ. Code, § 3252, 
and that recovery was nof'limited by Civ. Code, § 
3098 (to assert claim for payment against bond, 
claimant must, within 20 days of furnishing labor or 
materials for public work, serve preliminary 20-day 
notice). The riotice may be given either pursuant to 
Civ·. Code, § 3098, or iis ii:-ii]iecial notice under Civ. 
Code, § 3252, subd. (b), which provides. ail excep­
tion to the former statute, if notice was not given 
pursuant to th.e forrrier statute, arii:I if written notice 
was given to the sllrefy arid bond principal within 
15 days after recordation of the notice of comple­
tion. In this case, plaintiff complied with the 20"i:lay · 
requirerrierit of Civ. Code, § 3098, siibd. (d); only 
with respect to m·aterials worth ·$625. However, 
partial compliance with Civ. Code, § 3098, does not 
bar recourse under Civ. Code, § 3252, subd. (b), as 
to amounts ncit furnished in ci:ifrijJliance with the 
20-day rule of Civ. Code, § 3098. Civ. Code, §§ 

. 3098 and 3252, are to be read as complementary by 

I&:> 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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construing Civ. Code, § 3252, subd. (b), to mean 
that a notice under that subdivision may be given if 
the notice given under Civ. Code, § 3098, is insuffi­
cient to recover the amount owing, whether in part 
or in whole. 
(See 3 Wilkin, Cal. Procedure (4th ed. 1996) Ac­
tions, § 2 J 6; West's Key Number Digest, Public 
Contracts€:=> 59.] 
(2) Statutes § 22--Construction--Reasonableness. 
A statutory provision must be given a reasonable 
and common sense interpretation consistent with 
the apparent purpose and intention of the law­
makers, practical rather than technical in nature, 
which upon application will result in wise policy 
rather than mischief or absurdity. 

-COUNSEL 
Alan R. Barnes for- Defendants and Appellants. 
•1195 
Glassberg, Pollak & Associate_s, Robert L. Pollak 
and Harold B. Auerbach for Plaintiff and Respond­
ent. 

BLEASE, Acting P. J. 
Defendants Bay Commercial Construction, Inc., . 
and Am West Surety Insurance Co., appeal· from a 
judgment rendered after the trial court granted 
plaintiff American Buildings Company's motion for 
summary judgment. 

Plaintiff brought this action to recover $41, 775 on a 
contractor's payment bond for materials supplied to 
a now· bankrupt sub_cpntractor on a public works 
project commiss_ioned by the City of Roseville. 

Civil Code __ · section 3098 requires that a person, 
within 20 days of furnishing labor or materials for a 
public work, must serve a "preliminary 20-day no­
tice" in order- to assert a claim for payment aga~st 
a payment -bond. ''"Section 3252, subdivision (b), 
provides an exception if notice "was not given as 
provided -in Section. 3098," providing written notice 
was given the surety and bond principal within 1_5 
days after recordation of the notice of completion. 

FNl References to a section ar_e to the 

Civil Code. 

Plaintiff filed a notice entitled "Preliminary Notice 
on Payment Bond" more than 20 days after furnish­
ing the materials, except fat the minor amount of 
$625, and was precluded from asserting a claim un­
der section 3098 for the balance of $41, 150. 
However, the trial court ruled the preliminary no· 
tice complied with the. notice requirements of sec­
tion 3252 and plaintiff was entitled to enforce pay­
ment oo the payment bond under that section. 

Defendants claim the notice filed by plaintiff can­
not serve as a notice under section 3252 because it 
was labeled "Preliminary Notice on Payment Bond" 
and complied with the notice requirements of sec­
tion 3098 in an amount of $625. Accordingly, that 
was the only sum ow_ing on the bond. We_disagree. 

The purpose of subdivision (b) of section ~252 is to 
provide relief to a suppli.er..of material or labor who, 
through lack of sophistication or inadvertence, fails 
to comply with the preliminary bond notice require­
ments of section 3098. The provisions are compli­
mentary. Relief under sectii;m 3252*1196 is not 
barre~ by partial- complhmc.e with section 3098 and­
may _be sought for the amount of any claim for 
which tb.e section 3098 notice was not timely given. 

We shall affirm the judgment. 

Factual and Procedural Background 

Defendant" Bay Commercial was the prime contract­
or on a public works project commission.ed by the 
Cify of Roseville. Bay Commercial entered f11to a 
subcontract with McKay Construction, Inc. Plaintiff 
furnished materials to McKay Construction and 
McKay Construction used -these JI1a!;:rials in the 
performance of i~s subcontrac~. Am West Surety ex­
ecuted a payment -bond, w_ith M_cKay Construction 
as principal and Am West as surety. 

The total value of the materials plaintiff furn\slwd 
was $41,775.05. McKay did ncit paf plain.tiff for 
the materials, and was in bankruptcy at the· time this 
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action was filed. 

Plaintiff first furnished the materials for the project 
on August 26, 1999. On January 13, 2000, plaintiff 
served a written notice, entitled "Preliminary No­
tice on Payment Bond" by certified mail on Am W­
est, Bay Commercial and McKay Construction. The 
notice contained a description of the materials fur­
nished (pre-engineered metal building compon­
ents), the name of the company for whom the ma­
terials were furnished (McKay Construction), and 
the value of the materials furnished ($41,775.05). 
On the same date plaintiff served a "Stop Notice" 
on the City of Roseville on the same claim. 

Plaintiff filed an action to recover on the payment 
bond on September 27, 2000. Defendants demurred, 
arguing plaintiff's January 13, 2000, notice was un­
timely because it was not provided within 20 days 
of the date plaintiff first supplied materials, as re­
quired. by section 3098. The trial court overruled 
the demurrer, finding plaintiff was entitled to rely 
on section 3252, subdivision (b), which allows re­
covery on a payment bond in situations where the 
claimant did not give notice as provided in section 
3098. 

The parties do not dispute the notice was given the 
surety and bond principal, as required by section 
3227, '"2 within 15 days of recordation of the no­
tice of completion of the project and functionally 
complied with the notice requirements of section 
3252, subdivision (b). "1197 

FN2 The requirements for a special prelim­
inary notice on a payment bond pursuant to 
section 3252, subdivision (b), are "as 
provided in Section 3227 ." The notice 
must contain: 

"(I) The kind of labor, services, equip­
ment, or materials furnished or agreed to 
be furnished by the claimant. 

"(2) The name of the person to or for 
whom the labor, services, equipment, or 

materials were furnished. 

"(3) The amount in value, as near as may 
be deterrn ined, of any labor, services, 
equipment, or materials already furnished 
or to be furnished."(§ 3227, subd. (b).) 

The notice must be served by personal ser­
vice, or by certified or registered mail. (§ 
3Z27 .) The notice must be served on "the 
surety and the bond principal as provided 
in Section 3227 within 15 days after re­
cordation of a notice of completion. If no 
notice of completion has been recorded, 
the time for giving written notice to the 
surety and the bond principal is extended 
to 75 days after completion of the work of 
improvement.",(§ 3252, subd. (b).) 

Plaintiff moved for summary judgment. Defendants 
opposed the motion, again asserting that section 
3098, subdivision (d) limits the amount for which a 
claimant may recover on a payment bond to the ma­
terial furnished within 20 days prior to service of 
the preliminary notice or thereafter. Defendants 
claimed plaintiff supplied materials worth only 
$625.78 during that period. 

The trial court concluded the notice given by 
plaintiff was not a "Preliminary Notice" pursuant to 
section 3098, subdivision (a) or (d), but did qualify 
as a notice to the surety and bond principal pursu­
ant to section 3252, subdivision (b ). 

We agree with the trial court the notice given was 
proper pw-suant to section 3252, and that plaintiffs 
recovery is not limited by section 3098, subdivision 
(d). We shall therefore affirm the judgment. 

Discussion . 

(I a) Before a claimant may recover on a payment 
bond on a public works project, it must give a no­
tice. The notice may be given either as a 20-day 
preliminary notice pursuant to section 3098, or as a 
special notice provided in section 3252, subdivision 
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(b). 

Section 3098 provides that a 20-day preliminary 
notice must be given prior to the "assertion of a 
claim" against a payment bond. PN>Section 3098 
defines a "(p]reliminary 20-day notice" as "a writ­
ten notice from a claimant that was given prior to 
the assertion of a claim against a payment bond .... " 
PN•The phrase "assertion of a claim" is given ef­
fect in subdivision (d), which states that a claimant 
is "entitled to asse1t a claim against a payment 
*1198 bond" only for "labor, service, equipment or 
material furnished within 20 days prior to the ser­
viCe of the preliminary notice, and at any time 
thereafter." (Italics added.) 

FN3 The section 309820-day preliminary 
notice also serves as notice given prior to 
the filing of a stop notice on public work. 
A stop notice requires the public entity to 
withhold funds due the contractor in an 
amount sufficient to pay the stop notice 
claimant. (§ 3098, subd. (a); Connolly De­
velopment; inc. v. Superior Court ( 1976) 
17 Cal.3d 803, 809 [132 Cal.Rptr. 477, 553 
P.2d 637).) The stop notice is not at issue· 
in this case. 

FN4 Subdivision (a) of section 3098, in 
pertinent part, states: "no payment shall be 
withheld from the contractor pursuant to 
that notice unless the person has caused 
written notice to be given to the contractor, 
and the public agency concerned, not later 
than 20 days after the claimant has first 
·furnished labor; services, equipment, or 
materials to the jobsite, stating with sub­
stantial accuracy a general description of 
labor, service, equipment, or materials. fur­
nished or to be furnished, and the name of 
the party to whoui the same was furnished. 
This notice shall 'be ·served· by mailing the 
same by first-class mail, registered mail, or 
certified mail, postage prepaid, in an en­
velope addressed to the con'tractor at any 
pla~e the contractor maintains an office or 

conducts business, or his or her residence, 
or by personal service." . 

Subdivision ( d) provides that if the notice 
is not given pursuant to subdivision (a), the 
claimant may give notice thereafter; 
however, "[t]he claimant shall ... be en­
titled to assert a claim against a payment 
bond and file a stop notice only for labor, 
service, equipment, or material furnished 
within 20 days prior to the service of the 
preliminary notice, and at any time there­
after." 

Accordingly, to file a notice which "assert[s] a 
claim," and thus complies with section 3098, the 
claimant must be "entitled to assert a claim" and to 
do so must comply with the 20-day requirement. 
FN5 Thus, not surprisingly, a "preliminary 20-day 
notice," as defmed by section 3098, is one which 
complies with the 20-day requirement. As we shall 
see, that is the section 3098 notice. to which section 
3252, subdivision (b ), refers. 

FN5 The 20-day requirement is amplified 
in subdivision (d) to include materials 
provided "at any time thereafter," meaning 
after the filing of a 20-day notice. (§ 3098, 
subd. (d).) The bond claimant need not file 
multiple notices for each 20-day period 
during which materials or labor are fur­
nished. 

In this case plaintiff complied with the 20-day re­
quirement of section 3098, subdivision (d), only 
with respect to materials worth $625. Seizing on 
this partial compliance and the fact plaintiff charac­
terized the notice ·as a preliminary bond notice, de­
fendants assert plaintiff cannot claim "the 20-day 
public work preliminary bond notice was not given 
as provided in Section 3098," a precondition to re­
covery under the notice provisions of subdivision 
(b) of section 3252. FN• (Italics added.) The argu­
ment sounds in estoppel, although the defendants 
do not assert, nor could they, that they were mis­
lead by the notice given them since plaintiff clearly 
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gave notice of a claim for full payment on the pay­
ment bond. •1199 

FN6 Section 3252 states in full: 

"(a) With regard to a contract entered into 
on or after January 1, 1995, in order to en­
force a claim upon any payment bond giv­
en in connection with a public work, a 
claimant shall give the 20-day public 
works preliminary bond notice as provided 
in Section 3098. 

"(b) If the 20-day public work preliminary 
bond notice was not given as provided in 
Section 3098, a claimant may enforce a 
claim by giving written notice to the surety 
and the bond principal as provided in Sec­
tion 3227 within 15 days after recordation 
of a notice of completion. If no notice of 
completion has been recorded, the time for 
giving written notice to the surety and the 
bond principal is extended to 75 days after 
completion of the work of improvement." 

Defendants' argument comes down to the claim that 
partial compliance with ·section 3098 bars recourse 
under section 3252, subdivision (b), as to amounts 
which were not furnished in compliance with the 
20-day rule of section 3098. The immediate diffi­
culty with the argument is there is no such require­
ment in the language of section 3252. As noted, re­
course to the notice provisions of subdivision (b), 
may be had only "[i]f the 20-day public work pre­
liminary bond notice was not given as provided in 
Section 3098 .... " Defendants do not deny that a 
section 3098 notice was. not provided with respect 
to the amounts sought on the payment bond under 
section 3252, other than $625. They do not say by 
what construction of the -statute or public policy 
they arrive at their conclusion. For them "a little 
notice is a dangerous thing." 

The further difficulty with defendants' view is that 
plaintiff would be penalized for serving notice on 
more people and at an earlier time than required by 

section 3252, subdivision (b ). Had plaintiff served 
only the surety and the bond principal, the notice 
unquestionably would not have complied with sec­
tion 30Q8, subdivision (d), which requires that no­
tice also be given to the contractor and the public 
agency. Had the notice not complied with section 
3098, defendants could · not now assert that 
plaintiff's recovery on the bond is limited by sec­
tion 3098. 

Defendants' interpretation would all.ow a claimant 
who gives notice only after the project is completed 
to recover its entire claim, while a claimant who 
may have given notice earlier could recover only a 
portion of its claim. The interpretation of these pro­
visions creates a trap for the unwary subcontractor, 
who would risk recovery of the entire amount owed 
by giving a late 20-day preliminary notice, when he 
or she could have recovered the entire amount 
simply by waiting and asserting a claim on the pay­
ment bond, a trap which the Legislature was at 
pains to avoid. 

As originally enacted, section 3252 provided a 
claimant on a payment bond must give notice with­
in 90 days of the date on which the last labor, ser­
vices, equipment or materials were furnished. 
(Stats. 1969, ch. 1362, §§ 3091, 3252, pp. 2754, 
2779.) It did not require that a 20-day preliminary 
notice be given prior to asserting a claim on a pay­
ment bond. Thus, a supplier of labor, services, etc., 
who failed to give notice in time to recover on a 
stop notice, could still recover the entire amount 
from a payment bond by giving notice .. within 90 
days after the labor, services, etc. were furnished. 

Both sections 3252 and 3098 were amended in 
1994 by means of Assembly Bill No. 3357 
(J 993-1994 Reg. Sess.). As introduced the bill 
eliminated * 1200 the 90-day notice provision of 
sect.ion· 3252 and required a 20-day_ preliminary no­
tice to enforce a claim on a payment bond under 
section 3098. (Assem. Bill No. 3357 (1993-1994 
Reg. Sess.) as introduced Feb. 24, 1994.) The As­
sembly Committee on the Judiciary bill analysis 
states the amendment was designed to ameliorate 
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the prob.lem of surprise to the original contractor by 
the filing of a late claim by subcontractors. "In such 
a case," the analysis stated, "the original contractor 
is often unable to protect himself or herself against 
such an even·t (through the use of joint checks or 
conditional releases) because he or she is simply 
unaware of the 5th 'tier' and 6th 'tier' sub­
subcontraetor." (Assem. Com. on Judiciary, Ana­
lysis of Assem. Bill No. 3357 (1993-1994 Reg .. 
Sess.) May 11, 1994.) The analysis asserted that a 
further advantage of the bill would be to allow the 
various preliminary notices required by law to be 
given concurrently. 

The bill was amended on June 16, 1994. Subdivi­
sion (d) was added to section 3098, allowing a 
claimant to file a preliminary notice at any time 
after 20 days from the date the claimant first fur­
nished labor, services, etc., to the jobsite, but limit-· 
ing recovery in such ciise.s to the value of labor, ser­
vices', etc., furnished 20 days prior to or any time 
after the giving of the notice. (Sen. Amend. to As­
sem. Bill No. 3357 (1993-1994 Reg. Sess.) June 16, 
1994.) 

Thereafter, the Senate Judiciary Committee con­
sidered a further and last revision. The committee 
analysis sets forth the issue before the committee as 
follows: "Should the procedure for a subcontract­
or's or material supplier's assertion of a claim 
against a payment bond of the generai contractor be 
amended to require either the early filing ·Of a pre­
liminary notice, or. the filing of a claim with the 
surety within l 5 days after a recorded .. notice of 
completion, as a condition of asserting that claim?" 
(Sen. Com. ·on Judiciary, Analysis of Assem. Bill 
No. 3357 (1993-1994 Reg. Sess.) as amended June 
16, 1994.) 

The analysis notes the proposed revision responded 
to a concern that laborers and material suppliers 
who are unsophisticated or unaware of "the· mechan­
·ic's lien law procedures might unfairly have their 
rights cut off by the early notice provisions of the 
original bill. The proposed revision was intended to 
allciw "for full payment of provided services or ma-

terials so long as a claim is made with 15 days after 
recordation of a notice of completion." The revision 
appears as section 3252, subdivision (b) in the Au­
gust 23, 1994, amendment of the bill. (Sen. Amend. 
to Assem. Bill No. 3357 (1993-1994 Reg. Sess.) 
Aug. 23, 1994.) 

(2) A statutory provision "must be given a reason­
able and common sense interpretation consistent 
with the apparent purpose and intention of the 
*1201 lawmakers, practical rather than technical in 
nature, which upon application will result in wise 
policy rather than mischief or absurdity." ( 
DeYoung v. City c!f San Diego (1983) 147 
Cal.App.3d 11, 18 [194 Cal.Rptr. 722],overruled on 
other grounds, Yamaha Corp. of America v. State 
Bd. of Equalization (1998) 19 Cal.4th l, 15 [78 
Cal.Rptr.2d 1, 960 P.2d 1031].) (lb) From this his­
tory it may be said the Legislature intended section 
3252, subdivision (b) to give the unsophisticated or 
unaware laborer or supplier a reasonable opportun­
ity to recover a claim upon a payment bond, but did 
not intend to preclude them from filing an earlier 
notice of a potential claim. 

We read sections 3098 and 3252 as complementary 
by construing section 3252, subdivision (b) to mean 
that a notice under that subdivision may be given if 
the notice given under section 3098 is insufficient 
to recover the amount owing whether in part or in 
whole. 

We conclude that where timely notice is given 
meeting the requirements of section 3252, subdivi­
sion (b), the claimant may enforce .. a claim on a pay­
ment ·bond for the full amount of labor, material 
and services furnished the public· project that ·are 
not otherwise recovered under section 3098. 

Disposition 

The judgment is affirmed. 

Morrison, J., and Robie, J., concurred. *1202 

Cal.App.3 .Dist. 
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FONTANA UNIFIED SCHOOL DISTRICT, 
Plaintiff and Appellant, 

v. 
NANCY BURMAN, Defendant and Appellant 

L.A. No. 32230. 

Supreme Court of California 
May 12, 1988. 

SUMMARY 

In a hearing by a commission on professional com­
petence to consider charges against a tenured teach­
er initiated by a school district's notice of intent to 
dismiss her (Ed. Code, § 44932, subd. (a)), the 
commission deterinined that the teacher should not 
be dismissed, even though it found her guilty of 
dishonesty, a cause for ~iscipline and a ground for 
dismissal. In mandamus proceedings by the school 
district, the trial court denied the writ. (Superior 
Court of San Bernardino County, No. 223230, 
Charles Bierschbach, Judge.) The Court of Appeal, 
Fourth Dist., Div. Two, No. E00156 l, reversed. 

The Supreme Court reversed the judgment of the 
Court of Appeal with directions to enter judgment 
affirming the trial court in part and reversing in part 
and directing it to enter judgment denying the .peti­
tion for a writ of mandate and to award the teacher 
reasonable costs and _attorney fees. Stating the prin­
cipal question on appeal was whether the commis­
sion had the discretion io determine that the teacher 
should not be dismissed as a permanent employee 
once it found her guilty of dishonesty within the 
meaning'.of Ed. Code, § 44932, subd. (a)(3), or 
whether, as th'e Court of Appeal found, 'her dis­
missal 'was rriandatciry once cause for discipline on 
that ground had been found to exist, the court held 
a commission on professional competence is em­
powered to exercise its collective wisdom· and dis­
cretion to determine that dismissal is not appropri­
ate in a given case. The court also _held the commis­
sion was not ail indispensable party in the adminis-

trative mandamus proceedings. (Opinion by Ar­
guelles, J., expressing the unanimous view of the 
court.) 

HEADNOTES 

Classified to California Digest of Official Reports 

(1 a, 1 b, le, 1 d) Schools § 
46--Teachers--Suspension or Dismissal-- Appeals 
Before Personnel Commiss_ion--Commission on 
Professional Competence-- Discretion. 
Jn a hearing by a commission on professional com­
petence to consider charges against a tenured teach­
er initiated by the school district's notice of intent 
to dismiss her (Ed. Code, § 44932, subd. (a)), the 
commission had the discretion to determine that the 
teacher should not be dismissed, even though the 
commission found her guilty of dishonesty, a cause 
for discipline and a· ground for dismissal. Under Ed. 
Code, § 44944, subd. (c), a commission has only 
two options when a school district seeks only to 
dismiss a teacher: It may choose to dismiss or not 
to dismiss. The fact the commission found a cause 
for discipline existed did not mandate the imposi­
tion of the only statutorily' authorized discipline of 
dismissal and it was prohibited from imposing sus­
pension. The commission's role is not limited to 
resolving the factual question whether the charged 
conduct occurred, but also to resolve the ultimate 
issue presented by a .. disciplinary proceeding: 
whether the conduct demonstrates such unfitness to 
teach as to warrant terminating the teacher's em­
ployment. 
[See Cal.Jur.-3d, Schools, § 440; Am.Jur.2d, 
Schools,'§ 185.] · 
(2) Statutes § 21--Construction--Legislative Intent. 
A fundamental rule of statutory construction is that 
a court should ascertain· the intent of the Legislature 
so as to effectuate the purpose of the law. In de­
termining such intent the court · turns first to the 
words themselves for the answer. It is required to 
give effect to statutes according to the usual, ordin-
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ary import of the language employed in framing 
them, and, if possible, significance should be given 
to every word, phrase, sentence and part of an act in 
pursuance of the legislative purpose. A construction 
making some words surplusage is to be avoided, 
and when used in a statute, words must be con­
strued in context, keeping in mind the nature and 
obvious purpose of the statute where they appear. 
Moreover, the various parts of a statutory enact­
ment must be harmonized by considering the partic­
ular clause or section in the context of the statutory 
framework as a whole. 

(3) Schools § 40--Teachers--Suspension or Dis­
missal--Statutory Scheme. 
Viewed in the context of the entire statutory 
scheme, a fair reading of Ed. Code, § 44944, recog­
nizes the discretion given both an employing school 
district and a commission on professional compet­
ence in disciplinary matters. The district may de­
te1mine when to seek disciplinary action and what 
discipline to seek. It may, by choosing to pursue 
only a dismissal sanction, preclude the commission 
from imposing suspension. And it may, by invoking 
the procedures of Ed. Code, § 44939, accompany 
the notice of dismissal with an immediate suspen­
sion of the employee without pay. But nothing in 
the statutory scheme indicates that the commission 
must be bound by the district's choice to the extent . 
that it is required to approve the employee's dis­
missal if it is not persuaded, in the exercise of its 
discretion, that an offense is serious enough to war­
rant that step. 

( 4) Statutes 
45--Construction--Presumptions--Prior 
Construe ti on. · 

§ 
Judicial 

\l.'hen the Legislature amends a statute without al­
tering portions of the provision that have previously 
been judicially construed, the Legislature is pre­
sumed to have been aware of and to have acqui­
esced in the previous judicial construction. The ju­
dicial construction given words and phrases are pre­
sumed adopted when those portions of an existing 
statute are used in .a· subsequent legislative enact-

ment. 

(5) Administrative Law § 104--Judicial Review and 
Relief--Methods-- Administrative Mandamus­
-Parties--Dismissal of Teacher--Commission on 
Professional Competence--Indispensable Parties. 
In a mandamus proceedmg (Code Civ. Proc., § 
I 094.5) by a school district to review a decision of 
a commission on professional competence that the 
penalty of dismissal should not be imposed on a 
tenured teacher, in which the teacher -was named 
the respondent, the ·commission was not an indis­
pensable party. The commission is not a standing 
body but an ad hoc group whose decision, once 
made, becomes the decision of the employing 
school district (Ed. Code, § 44944, subd. (c)), and 
the commission serves no identifiable function in 
the remainder of the review process. As the com­
mission· need not be before the_,court to enable the 
court to accord complete relief between the_ em­
ploying school district and the employee, it is not 
an indispensable party within the meaning of Code 
Civ. Proc.,§ 389, subd. (a). 

(6) Costs .§ 20--Attorney Fees--Statutory Provi­
sions--Teacher Dismissal Proceedings. 
Although Ed. Code, § 44944, subd. (e), authorizing 
the payment of attorney fees to an employee whom 
the commission on professional competence has de­
termined should not be dismissed or suspended, 
does not expressly provide for-.the award of fees if 
judicial review of a commission decision is sought, 
fees should .be awarded to a prevailing employee 
for any such review proceedings as well, and costs 
should be awarded -under the general provisions of 
Code Civ. Proc., § 1032, subd. (b) ,(costs to prevail­
ing party). The. amount of attorney fees is not lim­
ited by Gov. Code, § 800, ·allowing $1,500 in costs 
and attorney fees on determination that the adminis­
trative proceeding was the result of arbitrary or ca­
pricious action. 

COUNSEL 
Wagner, Sisneros & Wagner and Jahn J. W~~er 
for Plaintiff and: Appellant. _ . . 
Joseph R. Symkowick and Michael E. Hersber as 
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Amici Curiae on behalf of Plaintiff and Appellant. 
George W. Shaeffer, Jr., and Silver, Kreisler, Gold­
wasser & Shaeffer for Defendant and Appellant. 
A. Eugene Huguenin, Jr., Kirsten L. Zerger, Diane 
Ross and Ramon E. Romero as Amici Curiae on be­
half of Defendant and Appellant. 

ARGUELLES, J. 
The decision of a school district to dismiss or to 
suspend a pennanent certificated employee, such as 
a tenured teacher, for disciplinary or performance-re­
lated reasons is subject to review at the employee's 
request by a local commission on professional com­
petence. The commission is charged by statute with 
the responsibility° of determining whether the em­
ployee should or should not be dismissed or sus­
pended, but its powers are circumscribed in part by 
the employing district's initial choice of sanction. 
Under Education Code section 44944, subdivision 
(c), PNI the commission has no power "to dispose 
of [a] charge of dismissal by imposing probation. or 
other -alternative sanctions" and may impose sus­
pension as a sanction only if the employing district 
sought that result. 

FN I All further statutory references are to 
the Education Code unless otherwise indic­
ated. 

We are called upon in this case to decide whether 
the statute requires a local commission on profes­
sional competence to sustain a school district's no­
tice of intent to dismiss a tenured elementary school 
teacher whenever the commission finds that one of 
the statutorily authorized grounds for dismissal ex­
ists, or whether such a commission has discretion to 
detennine that dismissal is not warranted although 
cause for some measure of *212 discipline may ex­
ist. We conclude the Court of Appeal erred in hold­
ing the commission had no discretion and therefore 
reverse its order mandating the teacher's discharge. 

Facts 

The facts of this case are not complex and are un-

disputed on all material points. Nancy Bunn an, a 
tenured teacher employed for 14 years with the 
Fontana Unified School District in San Bernardino 
County (district) and then serving as a school prin­
cipal, decided some time prior to December 8, 
1983, to call in sick so that she could attend the 
first California landing of the space shuttle at Ed­
wards Air Force Base on that day. She arranged for 
a third party to call her school on December 8 to re­
port that she was ill and would not be at work. Jn 
fact, she was not ill and the infonnation given at 
her request was false. 

On the evening of December 7, Bunnan had dinner 
with the principal of another school. During the 
course of a long evening that extended into the fol­
lowing morning, Burman (a) invited a custodian 
from the friend's school to join the two women for 
dinner during the custodian's duty hours, (b) re­
turned to her own school after dinner and invited 
the custodian on duty there to go along with the 
three to a nightclub, where the group remained for 
several hours and consumed alcoholic beverages, 
and (c) invited the others to accompany her to see 
the space shuttle land at 5 in the morning. The 
shuttle was delayed by computer problems, and the 
group left without seeing the landing. Bmman re­
turned to her house early that afternoon, where she 
was confronted by the district superintendent and 
other district personnel. She initially lied about 
where she had been that day and denied knowing 
where the other principal was, but confessed after a 
short period of time that she had not been ill and 
that the other principal was at that moment inside 
the house. 

The district's board of education voted to discharge 
Bunnan for immoral conduct. Proceeding under 
section 44939, the district placed Burman on imme­
diate suspension without pay and served notice on 
her that she would be dismissed 30 days later unless 
she demanded a hearing. FN2The notice set *213 
forth four of the statutorily authorized grounds for 
dismissal of a teacher, charging Bunnan with im­
moral conduct, dishonesty, evident unfitness for 
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service, and persistent violation of or refusal to 
obey district regulations. FNi 

FN2 Section 44939 provides, in pertinent 
part: "Upon the filing of writ/en charges, 
duly signed and verified by the person fil­
ing them with the governing board of a 
school district, or upon a written statement 
of charges formulated by the governing 
board, charging a permanent employee of 
the district with immoral conduct, convic­
tion of a felony or of any crime involving 
moral turpitude, with incompetency due to 
mental disability, with willful refusal lo 
perform regular assignments without reas­
onable cause, as prescribed by reasonable 
rules and regulations of the employing 
school district, with violation of Section 
51530, with knowing membership by the 
employee in the Conununist Party or with 
violation of any provision in Sections 7001 
to 7007, inclusive [sections repealed by 
Stats. 1981, ch. 470, § l 1, p. 1738); the 
governing board may, if it deems such ac­
tion necessa1y, immediately suspend the 
employee from his duties and give notice to 
him of his suspension, and that 30 days 
after service of the notice, he will be dis­
missed, unless he demands a hearing." 
(Italics added.) 

This portion of section 44939 augments, at 
the option of a district and in the limited 
circumstances specified, the procedures 
found in section 44934 for disciplining a 
pennanent. employee. Section 44934 simil­
arly requires a written statement of charges 
and 30 days notice of the intent to take dis­
ciplinary action, but incorporates by refer­
ence the full (and more extensive) range of 
statutory grounds for imposing discipline 
(see § 44932, subd. (a)). and authorizes 
proceedings to suspend the employee for a 
specified period of time rather than to dis­
miss. Immediate suspension of the employ-

Page 5 of 17 
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ee witliout pay before expiration of the 
30-day notice period is available only if 
the district institutes a dismissal proceed­
ing based upon one of the grounds spe­
cified in section 44939. 

FN3 The grounds for dismissal of a teacher 
are specified in section 44 932, subdivision 
(a): "No permanent employee shall be dis­
missed except for one or more of the fol­
lowing causes: lifl ( 1) Immoral or unpro­
fessional conduct. lm (2) Commission, aid­
ing, or advocating the commission of acts 
of criminal syndicalism, as prohibited by 
Chapter 188, Statutes of 1919, or in any 
amendment thereof. [m (3) Dishonesty. Cm 
(4) Incompetency. [~) (5) Evident unfitness 
for service. [~) (6) Physical or mental con­
dition unfitting him to instruct or associate 
with children. [~) (7) Persistent violation 
of or refusal to obey the school laws of the 
state or reasonable regulations prescribed 
for the government of the public schools 
by the State Board of Education or by the 
governing board of the school district em­
ploying him. [~) (8) Conviction of a felony 
or of any crime involving moral turpitude. 
lm (9) Violation of Section 51530 of this 
code or conduct specified in Section 1028 
of the Government Code, added by 
Chapter 1418 of the Statutes of 1947. [~) 
(10) Violation of any provision in Sections 
700 I to 7007, inclusive, of this code 
[sections repealed by Stats. 1981, ch. 470, 
§ 11, p. 1738). lm (11) Knowing member­
ship by the. employee in the Communist 
Party. [1j] (12) Alcoholism or other drug 
abuse which makes the employee unfit to 
instruct or associate with children." 

Subdivision (b) of section 44932 provides 
in turn that, unless the question is gov­
erned by a collective bargaining agreement 
adopted in accordance with Government 
Code section 3543.2, a pennanent employ- . 
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ee may be suspended for unprofessional 
conduct, a ground that under subdivision 
(a)(l) may also support the dismissal of 
such an employee. These two provisions 
are supplemented by section 44933, which 
allows the. suspension or the dismissal of a 
pennanent employee for unprofessional 
conduct consisting of acts or omissions 
other than those specified in section 44932. 

Bunnan timely requested a hearing under section 
44944, subdivision (a), and a commission on pro­
fessional competence was convened to consider the 
matter. FN~The commission, on a two-to-one vote, 
found her guilty only of *214 the dishonesty 
charge. The charges of immoral conduct, evident 
unfitness for duty, and persistent violation of or re­
fusal .to. obey reasonable regulations of the district 
were not sustained. 

]'N4 Subdivision (b) of-section 44944 spe­
cifies the composition of the body charged 
with conducting the hearing called for in 
the section and provides, in pertinent part: 
"The hearing provided for in this section 
shall be conducted by a Commission on 
Professional Competence. One member of 
the commission shall be selected by the 
employee, one member shall be selected by 

·!he governing· ·board, ·and one member shall 
··be· an· administrative law judge of the Of­
fice of Administrative Hearings whci shall. 
be charrperscin and a voting member of the 

... commission and· shall be responsible for 
assuring that the legal rights of the parties 
are ·protected at the hearing. .:. [ti. ·The 
memlier selected by the governing board 
and the member selected by the employee 
shall not b'e rel.ated to· the employee and . 
shall not be employees of the district initi­
ating the dismissal or suspension and shall 
hold· a., currently valid credential and 'have 
at ·least·' five years' experience within the 
past l 0 years in the discipline of the em­
ployee." 

Although the comm1ss10n made a finding that 
"[c]ause exists for disciplinary action against re­
spondent · under Education Code Section 
44932(a)(3), based upon the charge of dishonesty," 
it found dismissal unwarranted. The commission 
noted that Bunnan had a previ'ously unblemished 
record and made an express finding that her actions 
"represented isolated conduct ... not likely of repe­
tition under any set of circumstances in the future." 
The commission also found by way of mitigation 
that Burman had not been involved in any prior dis­
ciplinary . action, that she had received no prior 
warnings or counseling with regard to abuse of sick 
leave or her dealings with school custodians, that 
there was no evidence of any prior abuse of sick 
leave, and that her evaluations as a district employ­
ee had been satisfactory or better. On this record, 
the commission detennined that Burman. was not 
unfit to continue 'as a teacher and concluded that 
"the penalty of dismissal should not be imposed.""'' 

FN5 The commission observed that it 
would have . unanimously found Burman 
"guilty of unprofessional conduct within 
the meaning of .Sectiom 44932(a)(l) and 
44933" - apparently on the basis of her ini­
tial dishonest responses to .the superintend­
ent's questjons and ·what it seems to have 
viewed as "questionable conduct" with the 
custodians - and would have ordered her 
suspended had that course been . open to it. 
As the district had sought. only Burman's 
dismissal, the proceeding was not "a sus­
pension proceeding" within the meaning of 
section 44944, subdivision (c), and the. 
commission lacked the authority to order 
Burman suspend.ed. 

The commis.sion's finding that "[c)ause ex­
ists for disciplinary action against respond­
ent· under Education , Code . Section 
44932(a)(3); baseci·.upon. the charge of dis­
honesty" was therefore technically incor­
rect - as suspension, which the commission 
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deemed the appropriate discipline, is avail­
able only in a proceeding under section 
44932, subdivision (b) or section 44933, 
and cause may have existed for disciplin­
ary action under those statutes, not under 
subdivision (a) of section 44932. We view 
the commission's "finding" as an attempt 
to specify the proper substantive ground 
for the discipline it thought appropriate, 
not as a determination in favor of dismissal 
inconsistent with its express conclusion 
that Bunnan was not unfit to continue as a 
teacher. 

The district sought review in the superior court by 
petition. for a. writ of mandate. FN•The petition 
named only Burman as the respondent, and she de­
murred on the ground that the commission was the 
proper party *215 respondent and the district had 
accordingly failed to join an indispensable party 
within the applicable statute of limitations. The trial 
com1 overruled the demurrer and considered the 
merits of the matter, exercising its independent 
judgment on the evidence as required by section 
44945. The court incorporated the commission's 
findings and decision into its own statement of de­
cision and entered judgment denying the writ, also 
awarding Burman $1,500 in costs and attorney fees. 

FN6 Section 44945 ·specifies that "[t]he de­
cision of the Commission on Professional 
Competence may, on petition of either the 
governing board or the employee, be re­
viewed by a court of competent jurisdic­
tion in the same mariner as a decision made · 
by a hearing· officer under · Chapter 5 
(commencing with section 11500) of P·art 1 
of Division 3 of Title 2 of the Government 
Code .... "·Government Code section 11523 
in tum states that "[j]udicial review may he 
had by filing a petition for a writ of man-

. date in accordance with the provisions of 
the Code of 'Civil Procedure .... " A pro­
ceeding in administrative mandamus com­
menced by a petition under Code of Civil 

Procedure section l 094.5 is the proper av­
enue for review of a decision rendered un­
der section 44944. ( San Dieg"J.lito Union 
High School Dist. v. Commission on Pro­
fessional Campetence (1982) 135 
Cal.App.3d 278, 283 [ 185 Cal.Rptr. 203].) 

The district appealed on the merits, and Burman 
cross-appealed to challenge the overruling of her 
demurrer and the trial court's failure to award her a 
greater amount in costs and attorney fees. The 
Court of Appeal reversed, rejecting Burman's con­
tention that the commission was an indispensable 
party and concluding that under section 44944, sub­
division (c), neither the commission nor the trial 
court had any alternative but to rule that Burman 
should be dismissed "once a cause for discipline 
under Education Code section 44932, subdivision 
(a)(3) had been found ... to exist .... " We granted re­
view to determine whether the Court of Appeal 
properly interpreted the statute. 

Discussion 

I. Commission Discretion 

(I a) The principal question on this appeal.is wheth­
er the commission had the discretion to determine 
that Bunnan should not be dismissed as a perman­
ent employee once it found her "guilty of dishon­
esty within the meaning of Education Code Section 
44932(a)(3)," or whether, as the Court of Appeal 
held, her dismissal was mandatory once cause for 
discipline on that ground had been found to exist. 
Resolution of this question requires us to determine 
the proper interpretation of subdivision (c) of sec­
tion 44944, a task we cannot perform. without a 
clear. understanding of the .statutory framework 
within which a commission on professional com­
petence acts. We tum first to an examination of that 
subject. 

A. The Statutory Framework. The provisions of the 
Education Code allow a· district substantial leeway 
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in determining when to take disciplinary action 
against a permanent employee and what action to 
take. Except in the case of an employee charged 
with certain sex offenses (see §§ 44010, 44940), a 
district is not required to take action. In all other 
situations, the district has discretion. It may, if it so 
chooses, initiate disciplinary proceedings under 
section 44934. It may, if it so chooses and if one of 

. the grounds specified in subdivision (a) of section 
44932 exists, seek the dismissal rather than the sus­
pension of an employee. And it may, if it so 
chooses and if the ground for dismissal is also one 
of those specified in section 44939, *216 immedi­
ately suspend the .employee without pay pending 
the disposition of the dismissal proceeding. Its dis­
cretion is limited only by the requirement that the 
ground asserted as the basis for taking disciplinary 
action be one authorized by statute and by the pro­
vision for review of its decision by a commission 
on professional competence if the employee re­
quests a hearing. 

Sections 44932 and 44933 specify the grounds for 
dismissal and suspension of teachers. Subdivision 
(a) of section 44932 identifies 12 specific grounds -
including immoral or unprofessional conduct and, 
most relevant for present purposes, dishonesty - for 
which a permanent employee may be dismissed. It 
states, in fact, that "[n]o permanent employee shall 
be dismissed except for one or more of [those] 
causes ... " (italics added). Subdivision (b) provides 
in tum that a permanent employee may be suspen­
ded on grounds of unprofessional conduct, and sec­
tion 44933 indicates that either dismissal or suspen­
sion may be sought on a charge of unprofessional 

· conduct consisting of acts or omissions other than 
those enumerated in section 44932. PN7In the 
present case, the district proceeded solely on the 
basis of subdivision (a) of section 44932 and sought 
only to dismiss, not to suspend, Burman. 

FN7 ·Although "unprofessional conduct" is 
identified in section 44932 as one of the 12 
specific 'grounds for which a permanent 
employee may. be dismissed, it appears to 

have a broader import than the others. The 
phrase refers generally to conduct demon­
strating unfitness to teach ( Perez v. Com­
mission 011 Professional Competence 
(1983) 149 Cal.App.3d 1167, 1174 [ 197 
Cal.Rptr. 390]), and a particular act or 
omission on the part of a teacher may con­
stitute unprofessional conduct as well as 
one of the other enumerated grounds. ( Jd. 
at p. 1175; see Board of Education. v. Swan 
(1953) 41 Cal.2d 546, 551 [ 261 P.2d 
261].)Section 44933 - by providing that 
unprofessional conduct may consist of 
"acts or omissions other than .those spe­
cified in section 44932" - suggests that 
each of the specific acts or omissions listed 
in subdivisions (a)(2) through (a)(l 2) of 
section 44932 may also amount to unpro­
fessional conduct supporting either a dis­
missal proceeding under subdivision (a)(l) 
or a suspension proceeding under subdivi­
sion (b). 

The distinction between charges brought under sub­
division (a) of section 44932 and those brought un­
der subdivision (b) of that section - and between an 
attempt under either section 44932 or 44933 to dis­
miss an employee and an attempt under the statutes 
only to suspend - is significant. Subdivision (c) of 
section 44944 offers a commission on professional 
competence only three choices in resolving a dis­
ciplinary proceeding. It must determine either that 
the employee should be dismissed, that the employ­
ee should . be suspended, or that the employee 
should not be dismissed or suspended. And the sub­
division expressly provides; "The commission shall 
not have the power to dispose of [a] charge of dis­
missal by imposing probation or other. alternative 
sanctions. The imposition of suspension ... shaU be 
available only in a suspension proceeding author­
ized pursuant to subdivision (b) of Section 44932 or 
Section 44933." •N8*217 

FN8 Subdivision (c) of section 44944 
provides in full: "The decision of the Com-
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mission on Professional Competence shall 
be made by a majority vote, and the com­
mission shall prepare a written decision 
containing findings of fact, detern1inations 
of issues, and a disposition which shall be, 
solely: m1 (I) That the employee should be 
dismissed. mi (2) That the employee 
shou!d be suspended for a specific period 
of tin1e without pay. ril] (3) That the em­
ployee should not be dismissed or suspen­
ded. [1[] The decision of the Commission 
on Professional Competence that the em­
ployee should not be dismissed or suspen-. 
ded shall not be based on·· nonsubstantive 
procedural errors committed by the school 
district or governing board unless the er­
rors are prejudicial errors. ['ilJ The commis­
sion shall not have· the power to dispose of 
the charge of dismissal by imposing proba­
tion or other alternative sanctions. The im­
position of suspension pursuant to para­
graph (2) shall be available only in a sus­
pension proceeding authorized pursuant to 
subdivision (b) of Section 44932 or Sec­
tion 44933. [ii] The decision of the Com­
mission on Professional Competence shall 
be deemed to be the final decision of the 
governing board. [1[] The board may adopt 
from time to time such rules and proced­
ures not inconsistent · with provisions of 
this section as may be necessary to effectu­
ate this section. m The governing board 
and the employee shall have the right to be 
represented by counsel." ... 

The statutory scheme thus limits a· comm1ss10n to 
only two options· where, as here, a school district 
seeks only to dismiss a teacher under subdivision 
(a) of section 44932. The commission then may not 
impose suspension, nor may it achieve the same 
result by ordering disinissal and staying its order on 
conditions amounting to probation. PN•It may only 
choose to dismiss or not to dismiss. 

FN9 The latter possibility, m fact, was 
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foreclosed by the Legislature in direct re­
sponse to a Court of Appeal decision ( 
Governing Board v. Commission on Pro­
fessional Competence (Pickering) (1977) 
72 Cal.App.3d 447 [ 140 Cal.Rptr. -206]) 
holding that the power to dismiss included 
the power to stay an order of dismissal on 
conditions of probation, effectively result­
ing in suspension rather than dismissal. 
(See Powers v. Commission on Profession­
al Competence (1984) 157 Cal.App.3d 
560, 580-581 [ 204 Cal.Rptr. 185].) Within 
six months of the Pickering decision, a bill 
was introduced to "clarify that the commis­
sion is limited in its disposition of the case 
to dismissing the employee or not dismiss­
ing the employee" (Legis. Counsel's .Dig., 
Assem. Bill No. 2401, 4 Stats. 1978 (Reg. 
Sess.) Summary Dig., p. 324), and subdivi­
sion (c) of section 44944 was amended to 
provide: "The commission shall not have 
the power to dispose of the charge of dis­
missal by imposing probation, suspension 
of a dismissal or a nondismissal, or other 
alternative sanctions." (Stats. 1978, ch. 
1172, § I, p. 3782.) 

Although the section was later amended by 
the Hughes-Hart Educational Reform Act 
of 1983 (Stats. 1983, ch. 498, § 59, p. 
2086) to read in its present form, and the 
explicit bar against "suspension of a dis­
missal or a nondismissal" was eliminated, 
the legislative history indicates that no 
substantive change was intended. The Sen­
ate's attempt to give a commission on pro­
fessional competence the authority to dis­
pose of a charge of dismissal by suspend­
ing the ·employee (Sen. Bill No. 813 
(1982-1983 Reg. Sess.) as amended May 
16, 1983) was rejected by the Assembly in 
favor of the language of· the 1978 amend­
ment (Assem: Amend. to Sen. Bill No. 813 
(1982-1983 Reg. Sess.) June 8, 1983), and 
the final bill reported .out of conference es-

400 . . 
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tablished the present statutory scheme - for 
the first time differentiating between dis­
missal and suspension charges, and ex­
pressly limiting the power to suspend . to 
proceedings seeking that end. In light of 
that limitation, no ·explicit prohibition 
against "suspension of a dismissal or a 
nondismissal" was necessary to effectuate 
the legislative intent. 

In the present case, the commission chose not to 
dismiss. Although the trial court upheld the com­
mission's action, the Court of Appeal found the de­
cision improper, ruling that if a commission finds 
that cause for discipline exists, then, as a matter of 
law, discipline must be imposed, and that, in light 
of the statutory limitations on the commission's 
power to impose suspension, the discipline here 
could only be dismissal. Burman contends *218 
that the Court of Appeal misinterpreted section 
44944, subdivision (c) as barring the ·exercise of 
discretion . and requiring a commission to authorize 
dismissal even when the commission concludes that 
dismissal is inappropriate. The proposition that sec­
tion 449.44, subdivision (c) compels the imposition 
of discipline, when a· finding is made that cause for 
discipline exists, thus lies at the heart of this case. 
We tum then to that question. 

B; Education Code Section 44944. We are guided 
by numerous precepts of statutory construction as 
we approach the task of determining whether subdi­
vision (c) of section 44944 should be interpreted to 
bar the exercise of discretion by a commission on 
the propriety of the sanction of dismissal where 
cause for discipline is established. (2) "We begin 
with the fundamental rule that a court 'should ascer­
tain the intent of the Legislature so as to effectuate 
the purpose of the law.' [Citation.] In determining 
such intent '[t]he court turns first to the words 
themselves for the answer.' [Citation.] We are re­
quired to give effect to· statutes 'according to the 
usual, ordinary import of the language employed in 
framing them.' [Citations.] 'If possible, significance 
should be given to every word, phrase, sentence 

and part of an act in pursuance of the legislative 
purpose.' [citation]; 'a construction making some 
words surplusage is to be avoided.' [Citation.] 
'When used in a statute [words) must be construed 
in context, keeping in mind the nature and obvious 
purpose of the statute where they appear.' 
[Citations.] Moreover, the various parts of a stat­
utory enactment must be harmonized by consider­
ing the particular clause or section in the context of 
the statutory framework as a whole. [Citations.]" ( 
Palos Verdes Faculty Assn. v. Palos Verdes Penin­
sula Unified Sch. Dist. (1978) 21 Cal.3d 650, 
658-659 [ 147 Cal.Rptr. 359, 580 P.2d 1155] 
[quoting Moyer v. Workmen's Comp. Appeals Bd. 
(1973) I 0 Cal.3d 222, 230 [ 110 Cal.Rptr. 144, 514 
P.2d 1224]].) 

(lb) The "words [of the statute] themselves" do not 
compel the interpretation advanced by the Court of 
Appeal. Section 44932 provides that a teacher can­
not be dismissed unless certain grounds are found · 
to exist; it does not provide that a teacher must be 
dismissed if one of those grounds is found. Simil­
arly, section 44944 provides that the commission is 
to decide whether a teacher should or should not be 
dismissed; it does not provide that the commission 
must dismiss a teacher if it fmds that one of the 
statutory grounds exists. 

(3) Viewed in the cofltext of the entire statutory 
scheme, a fair reading of section 44944. recognizes 
the discretion given ·both an employing school dis­
trict and a commission. The district may detennine 
when to seek disciplinary action and what discip­
line to seek. It may, by choosing to pursue only a 
dismissal ·sanction, preclude the commission from 
imposing *219 suspension. FN"And it may, by in­
voking the procedures of section 44939, accompany 
the notice. of dismissal° with an immediate suspen­
sion of the employee without pay. But. nothing in 
the statutory scheme. indicates that the commission 
must be bound by the district's choice tq the extent 
that it is required to approve an employee's dis­
missal if it is not persuaded, in ·the exercise of its 
discretion, that an offense is serious enough to war-· 
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rant that step. 

FN I 0 By way of example, the commis­
sion's inability here to impose discipline on 
an employee who plainly merited some 
measure of punishment flowed not from 
the commission's exercise of a power it did 
not possess (i.e., to choose not to dismiss 
Burman) but from. the district's decision to 
take an all or nothing tack - exercising its 
power to suspend Bunnan immediately 
without pay and seeking perhaps to pre­
clude the commission from determining, as 
it indicated it would have, that suspension 
was the more appropriate sanction for Bur­
man's misconduct. 

(le) We thus cannot accept the proposition that dis­
cipline must be imposed, when a finding is made 
that cause for discipline exists. The Court of Ap­
peal thought this the dear 'intent of the 1978 legis-· 
lative nullification of the decision in Pickering, 
supra, 72 Cal.App.3d ·447, that a commission had 
the power to stay an order of dismissal. But the Le­
gislature acted only to bar a commission from sus­
pending the irripact of its order once the statutory 
determination was m(lde "[t]hat the employee 
should be dismissed" or "[t]hat the employee 
should not be dismissed .... " Nothing in either the 
1978 or late·r amendments purported to limit a 'com­
mission's ability to determine that, although cause 
for some discipline existed, the harsh sanction of 
dismissal was nofwarranted. •N 11 

FN 11 Indeed, the fact that the Legislarure 
acted in 1978 to foreclose a commission 
from suspending "a nondismissal," as well 
as a dismissal, suggests on the face of 
things that a commission had been and re­
mained. empowered to choose not to dis­
miss, and was precluded only from at­
tempting · to · make other than· an all­
or-nothing decision. ,,. 

(4) In addition to the general rules for ascertaining 
legislative intent previously noted, "[i]t is a well-

established principle of statutory construction that 
when the Legislature amends a statute without al­
tering portions of the provision that have previously 
been judicially construed, the Legislature is pre­
sumed to have been aware of and to have acqui­
esced in the previous judicial construction." ( Mar­
ina Point, Ltd. v. Wo!f.wn (1982) 30 Cal.3d 721, 
734 [ 180 Cal.Rptr. 496, 640 P.2d 115, 30 
A.LR.4th I 161].) The judicial construction given 
words and phrases are presumed adopted when 
those portions of an existing starute are used in a 
subsequent legislative enactment. (Ibid.; People v. 
Curtis (1969) 70 Cal.2d 347, 355 [ 74 Cal.Rptr. 
713, 450 P.2d 33].) 

This presumption facilitates our examination of a 
commission's role in disciplinary matters. We held 
in Morrison v. State Board of Education (1969) 1 
Cal.3d 214, 229-230 [ 82 Cal.Rptr. 175, 461 P.2d 
375], that the *220 phrase "immoral or unprofes­
sional conduct," one of the statutory grounds for 
dismissing or suspending a permanent employee (§ 
44932, - subd. (a)(l)), embraced only conduct 
demonstrating unfitness to teach. Reasoning that 
the phrase was otherwise too vague and too broad 
to withstand constirutional challenge, we held that 
the alleged misconduct of a tenured teacher should 
be measured against seven criteria in determining 
whether dismissal was warranted: (I) the likelihood 
that the conduct would recur; (2) the existence of 
aggravating or extenuating circumstances; (3) the 
impact of·publicity; (4) the effect• on teacher-stu­
dent relationships; (5) any disruption of the educa­
tional process; ,(6) the employee's motive for the 
conduct; and (7) the proximity or remoteness in 
time of the conduct. ( Id. at p. 230; see also Board -
of Education v. Jack M. (1977) 19 Cal.3d 691, 
696-697 [ 139 Cal.Rptr. 700, 566 P.2d ·602]; San 
Dieguito High School Dist., supra, 135 Cal.App3d 
at p. 284.) The Legislature must be presumed to 
have adopted this construction in its continued use 
of the identical phrase in· both the 1978 and the 
more extensive 1983 amendments to the Education 
Code. 
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(Id) Application of this standard indicates that a 
commission has broad discretion in disciplinary 
matters. Its role is not merely to determine whether 
.the charged conduct in fact occurred, but to decide 
whether that conduct - measured again.st the Mor­
riscm criteria (supra, 1 CalJd 214) - demonstrates 
unfitness to teach and thus constitutes "immoral or 
unprofessional conduct" within the meaning of the 
statute. PN1i 

FN12 Although Morrison concerned itself 
only with the proper definition of 
"immoral or unprofessional conduct," its 
analysis requires an identical approach to 
an attempt to discipline a permanent em­
ployee on grounds of dishonesty, as here. 
Dishonest conduct may range from the 

.smallest fib to the most flagrant lie. Not 
every impropriety will constitute immoral 
or unprofessional conduct, and not every 
falsehood will constitute "dishonesty" . as a 
ground for discipline. 

We find other provisions relevant to our inquiry in 
section 44944. Subdivision (c) itself does not 
merely restrict a commission's options for the dis­
position of a pa1ticular ·disciplinary proceeding; it 
also requires a commission to issue "a written de­
cision containing findings of fact, (and] determina­
tions of issues .... " (§ 44944, subd. (c).) That a 
commission must determine issues as well as make 
findings of fact supports our conclusion that its role 
is not limited to resolving the factual question 
whether the charged conduct occurred, ·but !hat it is 
to resolve the ultimate issue presented by a discip­
linary 'proceeding: whether ·the conduct demon­
strates such unfitness to teach as to warrant term'in­
ating the teacher's employment. FN1l*22 l 

' . ' ' . 
FNI 3 Still other. subdivisions of section 
44944 tend to confinn the discretionary 
role of a commission: Subdivision (a) sub­
jects proceedings before a commission to 

· the provisions ·of the Administrative Pro­
cedure·'Act (Gov. ;Code, § 11500 et seq.), 
with minor exclusions and modifications 

not relevant to present purposes. Among 
the provisions so incorporated is Govern­
ment Code section l l 506, subdivision (d), 
which allows a respondent to file a state­
ment in mitigation even if no defense to 
the charges is tendered. This pennission 
would be less relevant in commission pro­
ceedings if a commission did not retain the 
power to take mitigating factors into con­
sideration and to determine that, under the 
Morrison criteria, dismissal was not an ap­
propriate penalty even though a particular 
charge of misconduct was found to be true. 
Absent such discretion, there would also 
seem to be less purpose to the requirement 
that the members of the commission selec­
ted by the district and the employee be cre­
dentialed teachers with substantial recent 
experience in the employee's particular 
field. (§ 44944, subd. (b).) 

That a commission must play a discretionary role is 
also suggested by contrasting the proceedings for 
the dismissal or suspension of permanent, tenured 
employees with those now in effect for the dis­
missal or suspension of probationary, nontenured 
employees. A probationary employee may be dis­
missed during the school year for unsatisfactory 
performance or for cause or, as an alternative to 
dismissal, may be suspended without pay for a spe­
cified period of time. (§ 44948.3, subds. (a), (b).) 
rn 14 The employee may demand a hearing, as in 
the case of a pennanent employee, but a commis­
sion on ·professional competence is not convened. 
Instead, the hearing may be conducted by an ad­
ministrative law judge, who prepares . a 
"recommended decision" for the governing board 
of the employing school district.·(§ 44948.3, subd. 
(a)(2).) The final decision, however, is that of the 
district. The commission occupies a position of 
greater import in proceedings ·involving a perman­
ent employee, for. "(t]he deeision of the Commis­
sion on Professional Competence shall be deemed 
to be the final decision of the governing board." (§ 
44944, subd. (c).) The Legislature was quite able to 
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specify a procedure placing the final disciplinary 
decision in the hands of a teacher's employer when 
it so chose. The significantly differeni provisions of 
section 44944 necessarily betoken a greater and a 
discretionary role for a commission in disciplinary 
proceedings involving a pennanent employee. 

FN 14 Section 44948.3 (adopted by Stats. 
1983, ch. 498, § 61, p. 2090) applies only 
to probationary employees whose terms 
commenced during or after the 1983-1984 
fiscal year or who are employed by a 
school district having an average daily at­
.tendance of at least 250 pupils. Other pro­
bationary employees have greater rights, 
commensurate with those accorded per­
manent employees, as far as disciplinary 
proceedings during the school year are 
concerned . (see § § 44932, subd. (b ), 
44948), but are subject to procedures sim­
ilar to those specified in section 44948.3 in 
challenging a denial of reemployment for 
the succeeding school year. (See§ 44948.5.) 

Given the structure of the proceedings and, in par­
ticular, the words of the statute and the need to 
measure conduct against the criteria specified in 
Morrison, supra, l .Cal.3d 214, we conclude the Le­
gislature intended more of a commission on profes­
sional competence · thari · a simple determination 
whether cause exists for disciplinary action, result­
ing inexorably in the imposition of the sanction pre­
viously selected by .the employing school district. 
We avoid surplusage, give effect to each portion of 
the statute and ·harmonize ··each part of the entire 

· statutory scheme by recognizing that the commis- · 
sion retains discretion to choose between the op­
tions given it by statute. *222 

This interpretation of the statute works no great in­
fringement on the ability of school districts to gov­
ern their affairs and to control the conduct of their 

· permanent employees. The same conduct,. in . the 
judgment of the employing district, may constitute 
grounds for suspending or for dismissing a pemian-

ent employee, and nothing in the statutory scheme 
limits the ability of a district to pursue alternative 
sanctions, either simultaneously (cf. Von Dwjais v. 
Board of Trustees (1978) 83 Cal.AppJd 681, 
686-687 [ 148 Cal.Rptr. 192); Board of Education 
v. Commission on Professional Competence 
(Smyth) (1976) 61 Cal.App.3d 664, 670 [ 132 
Cal.Rptr. 516]) or, as principles of double jeopardy 
do not bar successive administrative proceedings to 
revoke a license (see Kendall v. Bd. of Osteopathic 
Examiners (1951) 105 Cal.App.2d 239, 248-249 [ 
233 P.2d 107]; cf. Rinaldo v. Board of Medical Ex­
aminers ( J 932) 123 Cal.App. 712, 716 [ 12 P.2d 
32]), in succession. FNll_ 

FN 15 Although generally "no decision re­
lating to the dismissal or suspension of any 
employee shall be made based on charges 
or evidence of any nature· relating to mat­
ters occurring more than four years prior to 
the filing of the notice" (§ 44944, subd. 
(a)), this limitation seems to be more of a 
bar against the use of stale information to 
buttress a current charge than a true statute 
of limitations restricting a district's op­
iions. To the ·extent that it might be taken 
as an explicit statute of limitations, it 
would seem inapplicable to a successive 
application based upon the same charge of 
misconduct and differing only as to the 
proposed discipline. 

Limitations questions in administrative 
matters are properly evaluated under rules 
similar to those employed in judicial pro­
ceedings. (See 2 Cal.Jur.3d, Administrative 
Law, § 144, p. 366.) Given that the identic­
al conduct would be at issue in. the two 
proceedings and that the employee would 
have received timely notice of the charges, 
could complain of no prejudice in gather­
ing evidence· and could ordinarily point to 
no bad faith or unreasonable conduct on 
the part .of the employing district,, the doc­
trine of equitable tolling would,. generally 
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preserve a district's right to proceed in this 
fashion. (See Addison '" State of Califor­
nia (1978) 21 Cal.3d 313, 319 [ 146 
Cal.Rptr. 224, 578 P.2d 94 l ].) Complaints 
of stale claims would be more appropri­
ately subject to a !aches analysis than a 
strict statute of limitations bar. (Cf. Gore v. 
Board of Medical Quality Assurance 
(1980) 110 Cal.App.3d 184 [ 167 Cal.Rptr. 
881].) 

We conclude that a comm1ss10n on professional 
competence is empowered to exercise its collective 
wisdom and discretion to detennine that dismissal 
is not appropriate in a given case. The statutes do 
not preclude a district from preserving its options 
by seeking alternative sanctions simultaneously or 
successively, and no other reading of the statutes is 
capable of fully implementing the balance struck by 
the Legislature between the discretion given dis­
tricts to select the degree of discipline and limit the 
options available to the commission, and. the pro­
tection from arbitrary action accorded their pennan­
ent employees. PN 16*223 

FN 16 By recognizing that alternative sanc­
tions may be sought either simultaneously 
or successively, at a district's option, we 
hannonize the discretion accorded school 
districts to select the appropriate degree of 
discipline and that given a commission on 
professional competence. Were a school 
district limited to a single disciplinary pro­
ceeding, practical considerations might 
lead it to charge in the alternative in many, 
if not most,· ·cases, for to seek an employ­
ee's dismissal alone. might lead to no dis­
cipline being ·imposed and a district might 
deem suspension of the employee prefer­
able to that outcome. But· to charge in the 
alternative· in every case would vest the 
commission with the power to opt for sus­
pension in each case - a result . that is at 
odds with the legislative limitations on the 
options available to a commission.· The 

availablility of successive proceedings al­
lays these concerns. 

Ncir need we fear that the authority to insti­
tute successive proceedings would be in­
voked routinely to the prejudice of district 
employees guilty of only minor miscon­
duct. If a district opted to seek first only 
the dismissal of an employee and its at­
tempt was not sustained by a commission, 
it would be required to pay the costs of the 
hearing and the employee's attorney fees (§ 
44944, subd. (e)), and the imposition of 
any lesser discipline would be delayed. 
Moreover, an employee suspended without 
pay whose dismissal was then not allowed 
would be entitled to compensation for lost 
wages even if some lesser measure of dis­
cipline were later permitted. (See Von Dur­
jais, supra, 83 Cal.App.3d at p. 687.) 
These potential costs, and the simple inef­
ficiency of moving separately rather than 
in a single proceeding, should suffice to 
limit exercise of the authority t() cases in 
which a district held an abiding belief that 
no discip_line less than dismissal was war­
ranted, while at the same time preserving 
the district's ability to ensure that it could 
seek the imposiiion of some discipline if 
the commission disagreed with the initial 
judgment on the appropriate degree of dis­
cipline and if the district determined that a 
successive proceeding was warranted. 

2. Commission as Indfapensable Party· 

(5) As we reverse the Court of Appeal on the ques­
tion of commission discretion, we need not, strictly 
speaking, address Bunnan's contention that her de­
murrer to the district's mandamus petition should 
have been granted because the commission was an 
unjoined, indispensable. party. We did not limit our 
grant of review under .California Rules of Court, 
rule 29.2(b), to the discretion issue, however, and 
we think it appropriate to speak to the indispensable 
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party question for the guidance of the bench and bar 
in future cases, for on this point we agree with the 
Court of Appeal and find Burman's contentions un­
persuasive. 

· We must acknowledge that Burman's arguments . 
have facial appeal. The district's challenge to the 
commission's decision was properly brought under 
Code of Civil Procedure section I 094.5 ( San Die­
guito Ui1ion High School Dist.. supra, 135 
Cal.App.3d at p. 283 ), and that statute specifies 
only two possible dispositions of such a petition: 
"The court shall enter judgment either commanding 
respondent to set aside the order or decision, or 
denying the writ. ... " (Code Civ. Proc., § 1094.5, 
subd. (f).) Burman accordingly contends only the 
commission could be the subject of a judgment or­
dering it as respondent to set aside its decision (see 
State of California v. Superior Court (1974) 12 
Cal.3d 237, 255 [ 115 CaLRptr. 524 P.2d 1281] 
[only the California Coastal Commission and its 
members could be proper subjects of petition for 
writ of administrative mandamus]) and asserts that 
the district's petition should have been dismissed 
because the statute of limitations specified in Gov­
ernment Code· section ' 11523 expired without the 
joinder of the commission as an indispensable 
party. (See Kupka v. Board af Administration 
(1981) 122 Cal.App.3d 791, 794-795 [ 176 
Cal.Rptr. 214]; Sierra Club, Inc. v. California 
Coastal Cam. (1979) 95 Cal.App.3d 495, 502 [ 157 
Cal.Rptr. 190].)*224 

Facial appeal is all Bunnan's arguments have, 
however, for she overlooks the unusual nature of a 

. commission· on professional competence. It is not a 
standing body; it is an ad hoc group more akin to an 
arbitration· tribtinal, two of whose members are 
named by the parties to !lie dispute. (§ 44944, subd. 
(b).) It is a ilommal, transitory- body whose resid­
ence is immaterial for venue purposes in an admin­
istrative mandamus proceedi11g. · ( Sutier Union 
High School Dist. v. Superiai· Court (1983) 140 
Cal.App.3d 795, 798 [ 190 Cal.RptT. 182].) Hs de­
cision, once made, becoincs the decision of the em-

ploying school district (§ 44944, subd. (c)), and the 
commission serves no identifiable function in the 
remainder of the review process. (Cf. Camp/an v. 
Board of Trus1ees (1975) 49 Cal.App.Jd 150, 
J57-158 [ 122 Cal.Rptr. 493].) It is a different type 
of entity than the usual respondent named in a man­
damus matter, and although it may be - and usually 
is - named in proceedings for review of a decision 
made under section 44944, it is not an indispens­
able party whose absence is fatal to the court's jur­
isdiction. 

Although Code of Civil Procedure section 1094.5, 
subdivision (f) generally prescribes that an adminis­
trative mandamus proceeding be disposed of by 
denial of the writ or a direction to a named respond­
ent to set aside its decision, that section comes into 
play in commission matters only by application of 
Government Code section 11523, which specifies 
that judicial review may be had "by filing a petition 
for writ of mandate in accordance with the provi­
sions of the Code of Civil Procedure, subject, 
however, ta the statutes relating la the particular 
agency." (Italics supplied.) The "statutes relating to 
the [commission]" include section 44944, subdivi­
sion (e), which provides for the allocation of costs 
if the commission's decision "is ftoally reversed or 
vacated" by the reviewing court. The statutes thus 
recognize the power of a court to directly set aside 
the order of the commission. As the commission 
therefore need not be before the .court to enable the 
court to accord complete relief between the em­
ploying school diStrict and the: employee, it is not 
an indispensable party within the meaning of Code 
of Civil Procedure section 389, subdivision (a), and 
Bumian's demurrer was properly overruled. PN 17 

FN 17 Moreover, under section 44944, sub­
division (c), the decision of the commis­
sion becomes "the final decision of the 
governing board." In effect then, a strict 
application of the' statutes relied on· by Bur­
man would require a district to bring an ac­
tion against ·itself to set aside its own or­
der. "Statutes are to be given a reasonable 
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and commonsense interpretation consistent 
with the apparent legislative purpose and 
intent 'and which, when applied, will result 
in wise policy rather than mischief or ab­
surdity.' [Citation.]" ( Dyna-Med, Inc. v. 
Fair Employmenl & Housing Com. ( 1987) 
43 Cal.3d 1379, 1392 [ 241 Cal.Rptr. 67, 
743 P.2d 1323].) We decline to construe 
the statutes as Bu1man urges. 

3. Award of Attorney Fees 

Finally, Bunn an contends the trial court erred in 
awarding her but $1,500 in costs and attorney fees. 
She requests that we remand the matter to *225 per­
mit her to demonstrate the greater amount of costs 
and fees actually incumd. The Court of Appeal had 
no occasion to address this question in view of its 
decision on the merits. The point is properly before. 
us, and we will do as Bunnan requests. 

(6) Section 44944, subdivision (e) specifies that 
"[i]f the Commission on Professional Competence 
determines that the employee should not be dis­
missed or suspended, the governing board shall pay 
the expenses of the hearing, including ... reasonable 
attorney fees incurred by the employee." Although 
the statute does not expressly provide for the award 
of fees if judicial review of a commission decision 
is sought, fees should be awarded to a prevailing 
employee for any such review proceedings as well ( 
Russell v. Thermalito Union School Dist. ( 1981) 
115 Cal.App.3d 880, 884 [ 176 Cal.RplT. l]; Board 
of Education v. Commission on Professional Com­
petence (Lujan) (\ 980) 102 · Cal.App.3d 555, 
562-563 [ 162 Cal.Rptr. 590]), and costs should be 
awarded under the general provisions of the Code 
of Civil Procedme. (Code Civ. Proc., § 1032, subd. 
(b) ["Except as otherwise expressly provided by 
statute, a prevailing party is entitled as a matter of 
right to recover· costs in any action or proceed­
ing."].) 

It appears that the trial court in this case may have 
awarded Burman $1,500 in costs and attorney fees 

in the mistaken belief that Government Code sec­
tion 800 precluded it from awarding a greater 
amount. That section reads, in pe1iinent part: "In 
any civil action to ... review the ... detennination of 
any administrative proceeding ... where it is shown 
that the ... detennination of such proceeding was 
the result of arbitrary or ·capricious action ... the 
complainant if he prevails in the civil action may 
collect reasonable attorney's fees, but not to exceed 
one thousand five hundred dollars .... " Because sec­
tion 44944, subdivision (e) expressly provides for 
the award of fees in permanent employee dismissal 
proceedings, however, its provisions, imposing no 
limitation, should govern. ( Forker v. Board oj 
Trustees (1984) 160 Cal.App.3d 13, 21 [ 206 
Cal.Rptr. 303].) 

As we cannot tell whether the trial court based its 
award on an implicit finding that $I ,500 was a reas­
onable fee or whether it erroneously believed that 
no more than that sum could be awarded, we con­
clude that Bunnan's request for a remand on this 
point should be granted. On remand, she is entitled 
to request reasonable fees for al I trial and appellate 
proceedings. FN"(Jbid.)*226 

FN 18 In the Court of Appeal, the district 
contended that no remand on the attorney 
fee question was warranted because Bw-­
man had failed to provide the trial court 
with any information showing that she in­
curred a greater amount of fees. Given that 
section 44944, subdivision (e) specifies no 
procedure for claiming fees, it would have 
been appropriate for Burman to file such a 
memorandum after judgment was· entered. 
(See Code Civ. Proc., § 1033.5, subd. 
(a)(JO); Cal. Rules of Court, rule 
870(a)(l).) The trial court, however, made 
its award of $1,500 in fees without afford­
ing Bunnan the opportunity to file such a 
memorandum. As the district has· not 
raised any issue before us on the attorney 
fee question, we need not decide the appro­
priate procedure, nor need we discuss at 
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this time Burman's avowed intention to 
seek enhancement of any fee award under· 
a "lodestar" theory. (See Sternwes/ Corp. 
v. Ash (1986) 183 Cal.App.3d 74, 76-77 [ 
227 Cal.Rpir. 804].) 

Conclusion 

We recognize that cogent arguments were made on 
both sides of this case. On the one hand, the stat­
utory scheme contemplates the exercise of discre­
tion by a commission on professional competence 
and the rendition of judgments on the propriety of 
dismissing an employee found guilty of miscon­
duct. On the other hand, we have a clear legislative 
intent to limit the authority of a commission to dis­
pose of dismissal charges by suspension. 

On balance, we believe Education Code section 
44944 is best read to vest discretion in a commis­
sion on professional competence not to dismiss an 
employee even though a cause for discipline is 
found to exist. Our interpretation recognizes the 
discretion iniiially conferred on an employing 
school district to determine whether to charge an 
employee and what charges to pursue, but confirms 
the commission's role as the professional body 
charged with dete1mining the appropriateness of a 
given sanction. We reject Burman's contention that 
the commission is an indispensable party in pro­
ceedings of this nature and remand the attorney fee 
question to the trial court for further proceedings 
consistent with this opinion. 

The judgment of the Court of Appeal is reversed. 
The Court of Appeal is directed to enter judgment 
affinning the trial court in part and reversing in part 
and directing it to enter judgment denying the peti­
tion for a writ of mandate and to award Burman 
reasonable costs and attorney fees in accordance 

· with this opinion. 

Lucas, C. J .• Mosk, J .• Broussard, J., Panelli, J ., 
Eagleson, J ., and Spencer (Vaino H.), J., FN" con­
curred. *227 

Cal. 

fN• Presiding Justice, Cou1t of Appeal, 
Second Appellate District, Division One, 
assigned by the Chairperson of the Judicial 
Council. 

Fontana Unified School Dist. v. Burman 
45 Cal.3d 208, 753 P.2d 689, 246 Cal.Rptr. 733, 46 
Ed. Law Rep. 781 
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Background: Student who was dismissed from 
university brought action against university, al­
leging defamation and breach of contract. The 
United States District Court for the District of 
Rhode Island, Mary M. Lisi, J., 490 F.Supp.2d 250, 
granted summary judgment in favor of university, 
and student appealed. 

Holdings: The Court of Appeals, Selya, Senior 
Circuit Judge, held that: 
(1) university reasonably believed it had legal duty 
to issue crime alert regarding student's assault of 
another student, for purposes of qualified privi!'ege 
under Rhode Island law from liability for defama-
tion; · -
(2) student failed to establish that primary motivat­
ing factor for university's issuance of crime alert 
was malice; and 
(3) university's handling of student's appeal of his 
dismissal did not breach implied covenant of good 
faith and fau dealing contained in contract with stu­
dent under Rhode Island law. 

Affinned. 

West Headnotes 

11] Libel and Slander 237 €=>41. 

23 7 Libel and Slander 
237!J Privileged Communications, and Malice 

Therein 
237k40 Qualified Privilege 

Page 2of12 
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23 7k41 k. In General. Most Cited Cases 
Under Rhode Island defamation law, a qualified 
privilege attaches if the publisher acting in good 
faith correctly or reasonably believes that he has a 
legal, moral or social duty to speak out, or that to 
speak out is necessary to protect either his own in­
terests, or those of third persons, or certain interests 
of the public. 

12] Libel and Slander 237 €=>43 

23 7 Libel and Slander 
237Il Privileged Communications, and Malice 

Therein 
23 7k40 Qualified Privilege 

237k43 k. Discharge of Duty to Public. 
Most Cited Cases 
University counsel reasonably believed location of 
student's assault on another student brought incid­
ent within university's duty under Clery Act provi­
sion requiring universities accepting federal fund­
ing to make reports to campus community on cer­
tain crimes considered to be a threat to students and 
employees, and thus, university's issuance of crime 
alert was covered by qualified privilege under 
Rhode Island law from liability for defamation 
based on reasonable belief that publisher had legal 
duty to speak out; there was no showing university 
thought incident occurred outside Act's geographic 
purview, and while counsel stated she was not con­
cerned with specific address of incident, she con­
sidered its location and concluded it had taken 
place in vicinity of campus and in area frequented 
by students. Jeanne Clery Disclosure of Campus 
Security Policy and Campus Crime Statistics Act, § 
485(f), 20 U.S.C.A. § 1092( f). 

131 Libel and Slander 237 €=>51(4) 

237 Libel and Slander 
23711 Privileged Communications, and Malice 

Therein 
23 7k5 l Existence and Effect of Malice 

237k51(4) k. Discharge of Duty to Others 
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or to Public and Common Interest in Subject-Mat­
ter. Most Cited Cases 
University student who assaulted another student 
failed to establish that university's primary motivat­
ing factor in issuing crime alert notifying campus 
community of assault was malice, so as to over­
come university's privilege from liability for defam­
ation based on reasonable belief that it had legal 
duty to publish alert under Clery Act provision re­
quiring universities accepting federal funding to re­
port to campus community on crimes considered a 
threat to students and employees; university coun­
sel who decided to include student's name and fra­
ternity affiliation in alert believed information 

. would be useful to community and would help pre­
vent future incidents, and meeting at which uni­
versity vice president accused student of lying and 
called members of his fraternity thugs took place 
after alert was issued. 

14]·Libcl and Slander 237 <8:=50.5 

237 Libel and Slander 
237IT Privileged Communications, and Malice 

Therein 
23 7k50.5 k. Exceeding Privilege or Right. 

Most Cited Cases 

Libel and Slander 237 <8:=51(1) 

237 Libel and Slander 
237n Privileged Communications, and Malice 

Therein . 
237kSI Existence and Effect of Malice 

23 7k5 I (1) k. In General. Most Cited Cases 
In Rhode· Island; a qualified privilege in a defama­
tion case may be abrogated if the plaintiff proves 
that the privilege-holder published the offending 
statement out of spite, ill will, or malice. 

151 Colleges and Universities 81 <8:=9.30(7) 

81 Colleges and Universities 
81 k9 Students 

81 k9 .30 Regulation of Conduct in General 
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81 k9.30(4) Expulsion, Suspension, or 
Other Discipline 

81 k9.30(7) k. Proceedings and Re­
view. Most Cited Cases 
University's handling of student's appeal of student 
conduct review panel decision dismissing student 
from university for assaulting another student did 
not breach implied covenant of good faith and fair 
dealing contained in its contract with student under 
Rhode Island law; although appeal officer who was 
deciding student's appeal asked university vice 
president who had met with student if he saw any 
reason student should not be dismissed, and vice 
president said he did not, there was no showing that 
vice president told appeal officer of his negative 
sentiments about student. 

*26 John R. Mahoney, with whom Asquith & Ma­
honey, LLP was on brief, for appellant. 
*27 Paul V. Curcio, with whom John A. Tarantino, 
Katy A. Hynes, and Adler Pollock & Sheehan P.C. 
were on brief, for appellee. 

Before BOUDIN, Chief Judge, SEL YA and 
STAHL, Senior Circuit Judges. 

SEL YA, Senior Circuit Judge. 
The Clery Act, 20 U.S.C. § 1092( f) (the Act), re­
quires colleges and universities that participate in 
federal financial aid programs to notify ·their con­
stituent communities of certain reported crimes. 
This case requires us to construe, for the first ti11Je 
at the federal appellate level, the Act's notification 
requirements. After- . analyzing the language and 
purpose of the Act, charting the dimensions of the 
plaintiff's claims, and sifting through the factu!ll re-. · 
cord, we affirm the district court's entry of sumc 
mary judgment in favor of the defendant university. 

I. BACKGROUND 

The plaintiff, Christopher Havlik, is a citizen and 
resident of New York. In 2002, he enrolled as an 
undergraduate at Johnson &. Wales University (the 
University) in Providence, Rhode Island. The 
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events that led to this litigation occurred early in his 
junior year. 

In the late night or wee morning hours of Septem­
ber 16-17, 2004, the plaintiff engaged in a heated 
exchange with another student, Donald Ratcliffe, 
on a sidewalk near the intersection of Richmond 
and Pine Streets in Providence. In the course of this 
encounter, the plaintiff punched Ratcliffe, knocking 
him to the ground. As a result, Ratcliffe hit his head 
on the sidewalk. 

. The Providence police responded and investigated 
the incident. Acquaintances of each protagonist had 
witnessed the fracas and gave somewhat differing 
accounts of what had transpired. One witness told 
the police that the plaintiff was holding a knife at 
the time of the confrontation. · 

The police arranged for Ratcliffe to be taken by am­
bulance to a local hospital, where he was found to 
have sustained a concussion and a fractured skull. 
Then, after concluding. their probe, the police 
lodged a criminal charge against the plaintiff. 

The incident was duly reported to the University's 
campus safety and security office. That office com­
menced its own inquiry. This inquiry culminated in 
an incident report, which indicated that the episode 
probably had been triggered by fraternity-related 
animosities; that the plaintiff was the likely ag­
gressor; and that he reputedly flashed a knife at the 
time. At least one witness stated that he and a 
friend (also a witness) feared that the plaintiff or his 
fraternity brothers would retaliate against thein for 
cooperating in the investigation. 

On September 20, the University's student conduct 
office notified the plaintiff of his temporary suspen­
sion for violating rules contained in the student 
code of conduct· (the Code). The notice cited three 
violations: assaulting another student, possessing a 
lmife, and engaging in criminal behavior. The no­
tice advised the plaintiff that he had a right to a 
hearing and scheduled one for the following day. 
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The hearing went forward the next morning before 
the student conduct board (the Board). The plaintiff 
explained his actions and presented witnesses who 
testified on his behalf. Other evidence also was ad­
duced. After mulling all the proof, the Board found 
the plaintiff "responsible" for assaulting another 
student and for engaging in lawless behavior (the 
first and third charges). It found him "not respons­
ible" for posse.ssing a knife (the second *28 
charge). The Board then. recommended that the 
plaintiff be dismissed from the University for hav­
ing transgressed the Code and notified him of his 
right to appeal its decision . 

During the course of these proceedings, other 
(related) events were occurring on a parallel track. 
On the same day that the plaintiff received notice of 
his suspension, the University's chief in-house 
counsel, Barbara Bennett, reviewed and revised a · 
draft or' a "crime alert" that she had rece\ved that 
day from the campus safety and security office. The 
crime alert was, in effect, a notice designed to in­
form the University community of a reported crime. 

While both versions of the crime alert included 
statements that a blow had been struck 'and a knife 
had been brandished, Bennett's version contained 
two facts not included in the original draft. First, it 
noted that members of a particular fraternity (ZBT), 
whose enrollment included the plaintiff, were in­
volved in the incident. Second, it named the 
plaintiff as the party reportedly responsible ·for the 
crime. 

When her work was finished, Bennett ~·eni the final 
version .of the crime alert back to the campus safety 
and security office. Personnel from that office pos­
ted it in various locations some time after 4:00 pm 
on September 21. The record indicates that, at the 
relevant times, neither Bennett nor the campus 
safety and security office had any knowledge of the 
outcome of the disciplinary hearing b.efore the Board. 

The plaintiff decided to appeal the Board's decision, 
as was his right. Prior to going forward wi* his ap-
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peal, he and his mother conferred with Ronald Mar­
tel, the· University's vice-president ·for student af­
fairs. At the meeting, Martel accused the plaintiff of 
dissembling about the incident and called his fra­
ternity brothers "thugs.". The plaintiff nonetheless 
persisted in his appeal and Martel (to whom the let­
ter of appeal was sent) turned the matter over to the 
designated appeal officer, Veera Sarawgi (also a 
vice-president of the University). 

A !though Sarawgi was not deposed; she would in 
the normal course of events have received, along 
with the letter of appeal, the hearing notification, a 
statement of applicable hearing procedures, the 
Board's decision, and the University's incident re­
port.'"' Sarawgi also asked Martel whether he 
knew of any ·reason that the Board's proposed sanc­
tion should be tempered or ove1tumed. Ma1iel 
replied 'in the negative. Nothing in the record indic­
ates that he shared his views about either ZBT or 
the plaintiffs veracity with Sarawgi. On September 
29, Snrawgi affirmed the plaintiff's dismissal. 

FN 1. In his deposition, Martel listed these 
materials as the standard contents of the 
file given ail appeal officer. At any rate, no 
issue is' rais'ed in this appeal as to the 
nature of the documents transmitted to 
Sar~Wgi. 

During ·and after this time frame, a criminal prosec­
ution was· being mounted. The Providence· police 
had charged the plaintiff with criminal assault. 
SeeR.l. Gen. Laws § 11-5-3. The case originally 

was heard ·in the siate district court ancf the plaintiff 
was found ·guilty after a bench trial. He appealed to 
the superior court'· and claimed his right to a de 
nova jury trial. See id. § 12-17-1. In May of 2005, 
a jury acquitted him. 

Disgruntled by the disruption of his scholarly pur­
suits, the plaintiff filed a civil action against the 
University in Rhode Island's federal district court. 
He premised jurisdiction on diversity of citizenship 
and the· existence· of a controversy in the requisite 
amount. See28 U .S.C. § 1332(a). *29 His com-
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plaint alleged defamatory publication of false in­
formation by means of the crime ale1i and breach of 
contract for the University's failure to provide a fair. 
appeal process. The University deriied the material 
allegations of the complaint and, after the close of 
discovery, moved for summary judgment. The dis­
trict court granted the motion. Havlik v. Johnson & 
Wales Univ., 490 F.Supp.2d 250, 262 (D.R.l.2007). 
This timely appeal followed. 

11. ANALYSIS 

We review a district court's entry of summary judg­
ment de novo. Iverson v. City of Boston, 452 F.3d 
94, 98 (I st Cir.2006). In conducting that tamisage, 
we must sift the evidence and evaluate it in the light 
most congenial to the nonrnovant (here, the 
plaintiff). Id. By the same token, we draw all reas­
onable inferences from the facts in the nonmovant's 
favor. id. We caution, however, that this decisional 
calculus need not take into account "bald asser­
tions, unsupported conclusions, or optimistic sur­
mises." Bennen v. Saint-Gobain Corp., 507 F.3d 
23, 30 (I st Cir.2007). When all is said and done, we 
will affirm the summary judgment order only if the 
record, scrutinized in the foregoing rrianner, reveals 
no genuine issue of material fact and verifies that 
the movant (here, the University) is entitled to 
judgment as a matter of law. SeeFed.R.Civ.P. 56(c). 

A. Tiie Clery Act. 

To put the relevance of the Clery Act into perspect­
ive, we deem it useful· to begin by delineating the 
anatomy of the plaintiff's defamation claim. Defam­
ation is a common law cause of action that arises 
under state law (here, the law of Rhode lsland"the 
place of publication).: 

In Rhode Island, defamation· requires proof that (i) 
the- defendant made a false and defamatory state­
ment regarding another, (ii) published it to a third 
party without an attendant privilege and (iii) was at 
least negligent in making the publication, with the 
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result that (iv) the defamed party incurred hann. 
Kevorkian v. Glass, 913 A.2d 1043, 1047 
(R, l.2007). Consistent with this fmmulation, the de­
fendant may avoid liability by showing that the 
publication enjoys a qualified privilege. See Mills 
v. C.H.l.L.D .. Inc., 837 A.2d 714, 720 (R.1.2003). 

In this instance, the district court assumed for argu­
ment's sake that the crime alert was defamatory. 
Havlik. 490 F.Supp.2d at 255. It determined, 

however, that the University enjoyed a qualified 
privilege, stemming from its duty under the Act, to 
publish the crime alert. Id. at 258. The court fur­
ther determined that, in issuing the crime alert, the 
University acted without ill will or malice, so that 
the qualified privilege protected it from liabili!y. 
Id. at 260. 

The plaintiff advances three primary claims of error 
with respect to this multi-part determination.· In ad­
dressing them sequentially, we assume arguendo, as 
did the ·district court, that the crime alert contained 
defamatory statements. 

[ l) 1. The Qualified Privilege. Under Rhode ·Is­
land law, a qualified privilege attaches if "the pub­
lisher acting in good faith correctly or reasonably 
believes that he has a legal, moral or social duty to 
speak out, or that to speak out is necessary to pro­
tect either his own interests, or those of third per­
sons, or certain interests of the public." Pomicel/i 
v. Mine Safety Appl. Co.; 104 R.I. 549, 247 A.2d 
303, 305-06 (1968). Thus, the privilege may apply 
when the speaker's perception of his duty to speak, 
though incorrect, is nonetheless reasonable. See id. 

[2) With. this legal landscape in mind, the plaintiff 
argues that the University had *30 no duty under 
the Act to report his involvement in the putative 
crime to the campus community and that, therefore, 
it had no qualified privilege to publish the crime 
alert. The University demurs, insisting that it had a 
legal duty to report the putative crime and set out · 
the known particulars. On that basis, it defends the 
district court's holding that a qualified privilege ob-
tained. · 
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To determine whether the University enjoyed a 
qualified privilege, we must first determine whether 
its professed belief in its legal duty was reasonable. 
This brings us to the Clery Act,PN2 so a brief ex­
position of the Act's provisions and legislative pur­
pose is in order. 

FN2. ln its original incarnation, the Act 
was given the short title "Crime Awareness 
and Campus Security Act of 1990." Con­
gress amended the Act in 1998 and re­
named it the " Jeanne Clery Disclosure of 
Campus Security Policy and Campus 
Crime Statistics Act."Most commentators 
now use the shorthand "the Clery Act," 
and so do we. 

The Clery Act mandates that all colleges and w1i­
versities that accept federal funding must notify the 
constituent campus communities-students, faculty, 
employees, and the like-when certain crimes are 
brought to their attention. Specifically, the Act re­
quires every covered entity to make "timely reports 
to the c·ampus community on [certain] crimes con­
sidered to be a threat to other students and employ­
ees ... that are reported to campus security or local 
law police agencies." 20 U.S.C. § 1092(f)(3). 

The Act has both qualitative and situational limita­
tions. As to the former, the Act does not reach. all 
types of crimes but only encompasses murder, man­
slaughter, aggravated assault, sex offenses, robbery, 
burglary, motor vehicle theft, arson, liquor, drug, 
and weapons offenses, and hate .. crimes. Id. §. 
1092(f)(l)(F)(i)-(ii). An aggravated assault is a 
covered crime, and in this venue the plaintiff does 
not contest that his confrontation with Ratcliffe 
qualifies under that rubric. See Appellant's Br. at 
14-15. 

Paragraph (I )(F) of the Act contains the relevant 
· situatiilnal limitations. It descri):>es the loci of 
crimes that must be reported. See20 U .S.C. § 
I 092( I)( I )(F). That paragraph speaks of crimes 

that occur "on campus, in or on noncampus build­
ings or property, and on public property .... "Id. The 
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Act then proceeds to define each of these terms. 
"[N]oncampus building[s] or property" are those 
owned or controlled by the institution that are out­
side the "reasonably contiguous geographic area of 

. the institution,"id § 1092( 1)(6)(A)(ii); "public 
property" is. non-owned property within the ·area 
reasonably contiguous to the institution and adja­
cent to a facility owned or controlled by the institu­
tion, id § 1092( 1)(6)(A)(iii). 

The goal of the notification requirement is to pro­
tect members of the constituent campus communit­
ies by "aid[ing] in the prevention of similar occur­
rences." Id. § 1092( 1)(3). The Act's history illu­
minates the centrality of this goal. Congress passed 
the original version of the Act in 1990 amid con­
cerns that the proliferation of campus crime created 
a growing threat to students, faculty, and school 
employees. SeeH.R.Rep. No. 101-518, at 7 (1990), 
reprinted in 1990 U.S.C.C.A.N. 3363, 3369. Con­
gress recognized that contemporary campus com­
munities had become increasingly dangerous 
places. Id. Furthermore, it noted that, in roughly 
eighty percent of crimes on campus, both the per­
petrator and the victim· were students. See Crime 
Awareness and Campus Security Act of 1990, 
Pub.L. No. 101-542, § 202, 104 Stat. 2381, 2384 
(codified as amended at 20 U.S.C. § 1092( I)). 

*31 Notwithstanding these concerns, the first itera­
tion of the Act restricted the reporting requirement 
to crimes committed on campus. ·See20 U.S.C. §§ 
1092( l)(l)(F) & (f)(3) (1990); see a/soH.R.Rep . 

. No. 101-518, at 8, reprinted in 1990 U.S.C.C.A.N ..... 
at 3371 (disclaiming any intention "that institutions 
report .. : offenses which. occur outside of the cam­
pus"). Over time, however, Congress became dis­
satisfied with this restriction. In 1996, the House of 
Representatives expressed its displeasure with cur­
rent enforcement efforts and passed a resolution 
callirig for the ·Department' of Education to make 
"[s]afety' Of srudents · ... the nuinber one priority." · 
H.R. Rep. No. 104-875 (1997), reprinted in 1997 
WL 10633, at *61 (citing H.R. Res. 470, 104th 
Cong. (1996)). 
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Two years later, Congress amended the Act to 
provide broader protections. Through the Higher 
Education Amendments of 1998, Congress expan­
ded the Act's coverage to reach not only crimes 
committed on campus but also crimes committed on 
"noncampus" and "public" property, so long as (i) 
the property on which. a crime occurs is owned or 
controlled by, or adjacent to a facility owned or 
controlled by, the institution, and (ii) that property 
or facility is used by the institution in· direct support 
of, or in a way related to, its educational mission. 
Higher Education Amendments of 1998, Pub.L. No. 
105-244; I 12 Stat. 1581, 1744 (codified as 
amended at 20 U.S.C. § l092(f)(6)(A)). 

From the start, Congress made manifest a desire 
that educational institutions retain the ability to tail­
or security procedures to particularized needs. See, 

· e.g.,H.R.Rep. No. 101-518, at 9, reprinted in 1990 
U .S.C.C.A.N. at 33 71 (stating that the legislation 
was designed "to encourage campuses to develop 
campus security policies and procedures which are 
appropriate to the unique conditions of [each partic­
ular] campus"). The 1998 amendments did not re­
treat from this aspiration. See, e:g.,20 U.S.C. § 
1092(f)(2) (declining "to authorize the Secretary [of 
Education] to require particular policies, proced­
ures, or practices by institutions of higher education 
with respect to campus crimes or campus secur­
ity"). As we read the Act, it vests substantial discre­
tion in· each campus security.· office to phrase and 
disseminate reports in those ways that the particular 
institution deems best suited to apprise its constitu­
ent campus communities of incipient criminal 
activity. 

In this case, the district court determined that the 
locus of the incident fell under the Act's definition 
of "public property." Havlik, 490 F.Supp.2d at 
257; see20 U.S.C. § 1092(f)(6)(A)(iii) (defining 
"public property" as "all property that is within the 

· sarrie reasonably contiguous geographic area of the 
institution, such as a sidewalk ... and is adjacent to 
a facility owned or controlled by the institution" so 
long as "the facility is used by the institution in dir-

414 
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ect support of, or in a manner related to the institu­
tion's educational purposes"). On appeal, the 
plaintiff remonstrates that the University was not 
careful enough in gauging the location of the incid­
ent. Building on this foundation, he engages in an 
exegetic discourse about'the meaning of terms such 
as "campus," "noncampus," and "public property," 
culminating in an assertion that the locus of the in­
cident falls outside the compass of those definitions 
(and, thus, outside the compass of the Act). 

We do not doubt the importance of the meaning 
that Congress assigned to each of these terms. Nev­
ertheless, we reject the notion that the coverage of 
the Act turns exclusively on the use of a surveyor's 
theodolite. Reasonableness is the beacon by which 
institutions must steer, and reasonableness is not 
totally constrained by *32 mathematically precise 
metes and bounds. So, too, common sense must in­
form a court's assessment of the reasonableness of a 
university's belief that the reporting of a critne is 
compulsory under the Act. And in making that as­
sessment, the need to assure safety and security for 
campus communities counsels that doubts should 
be resolved in favor of notification. 

In the case at hand, Bennett-the official who au­
thored the final version of this crime alert-testified 
without contradiction that when advising school 
hierarchs whether a duty. to publish a timely notific­
ation exists, she first determines whether the crime 
is of a type covered by the Act; she then determines 
whether it has been reported to campus security or 
local law enforcement; and she then determines 
whether the underlying conduct signals a threat to 
the University community (a determination that 
takes into account where the incident happened). 
She believed that all of these factors supported noti­
fication in this instance. 

Nothing in the record undermines the reasonable­
ness of Bennett's· professed belief that the Uni~ 
versity had a responsibility under the Act to issue a 
timely notificatii:ln about the it1cident. There is ab­
solutely no evidence that the University thought 
that the incident had occurred outside the geograph-

415 
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ic purview of the Act. Moreover, while· Bennett 
stated that she was not concerned with the specific 
street address at which the brouhaha erupted, she 
did consider the location of the crime to the extent 
of satisfying herself that it had taken place "in the 
vicinity of [the] campus and [in] an area that [the 
University's) students were known to frequent." 

No more was exigible: school officials must act ex­
peditiously to satisfy their responsibilities under the 
Clery Act, and a reasonable belief-even if later 
shown to be incorrect in some particular-is all that 
is required for the qualified privilege to attach. 

That ends this phase of our· inquiry. Because Ben­
nett's belief that the University had a duty to report 
the crime was reasonable,FN3 that belief sufficed 
to place publication of the crime within the ambit 
of the qualified privilege conferred by the Act. 

FN3. In all events, Bennett's belief was 
quite probably correct. The plaintiff argues 
that the sidewalk where the fracas occurred 
did not constitute "public property" within 
the purview of the Act because it is adja­
cent to a parking lot owned by a third 
party. This argument overlooks, however, 
that the University presented uncontra­
dicted evidence showing that this parking 
lot was owned by one of its subsidiary cor­
porations, that it (the University) main­
tained the parking lot, and that the lot was 
used, at least in part, for employee and stu­
dent .. parking and similar activities related 
to the University's educational mission. 
Because the only plausible conclusion that 
can be drawn from this undisputed evid­
ence is that the University controlled the 
parking lot, the sidewalk adjacent to it was 
public property within the purview of the 
Act. See20 U.S.C. § 1092(f)(6)(A)(iii). 

[3] 2. The University's Primary Motive. The 
plaintiff next argues that even if the Act applies, the 
district court erred in upholding the qualified priv­
ilege because he adduced sufficient evidence to 
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make out a genuine issue of material fact as to 
whether that privilege was vitiated. Once again, we 
begin with a brief overview of the background legal 
rules. 

[4] A qualified privilege is not a jujube that, like 
some magical chann, wards off liability for defam­
ation, come what may. In Rhode Island, as else­
where, such a privilege may be abrogated if the 
plaintiff proves that· the privilege,holder published 
the offending statement out of spite, ill will, or 
malice. See Kevorkian, 913 A.2d at 1048; Mills, 
83 7 A.2d at 720. To carry *33 this burden, the 
plaintiff must show that malice-we use that word as 
a generic shorthand that includes ill will and spite­
i:omprised the defendant's primary motive in pub­
lishing the statement: Mills, 837 A.2d at 720. To 
accomplish this goal, the plaintiff carinot rest on na­
ked assertions or bare conclusions but, rather, must 
proffer facts sufficient to support a finding of 
malice as a primary motive. See Kevorkian, 913 
A.2d at 1049 (explaining that "to overcome a mo­
tion for summary judgment based on a qualified 
privilege, a plaintiff must point to some specific 
facts in the record that raise a genuine issue" as to 
the existence of malice). 

Here, the plaintiff argues that summary judgment 
was improvident because the University's use of his 
name and fratemify affiliation ·in the crime alert and 
Martel's negative statements about him and his fra­
temify were sufficient. to support an inference of 
malice. He adds that the statement in the crime alert 
about his possession :of a knife buttresses this infer­
ence, givell' the Board's finding, hours before the 
crime alert·issued, :that he was "not· responsible" on· 
the knife-wielding charge. We do not agree. 

At the outset, it is important to note that every uni­
versity is different, and each· one has its own cul­
ture. Mindful of this ·diversity; the Act stipulates no 
hardcand-fast rules but; instead, gives institutions of 
higher learning substantial . leeway to decide how 
notices should be phrased ·and. disseminated so as 
most· effectively, to.· prevent future incidents. See, 
e.g.,20 U.S.C. § l092(f)(3) (directing colleges and 
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universities to make timely reports "in a manner ... 
that will aid in the prevention of similar occur­
rences" (emphasis supplied)); see a/soH.R.Rep. No. 
101-518, at 8, reprinted in 1990 U.S.C.C.A.N. at 
3371 (explaining that reports should be .constructed 
to permit students "to better. protect themselves"). 
Given this mise-en"scene, the plaintiff has 
proffered nothing that might suffice to show ·malice 
in the composition of the crime alert. 

The record shows that Bennett, who made the de­
cision to include the plaintiffs name and fraternity 
affiliation in the text of the crime alert, believed 
that the information would be useful to the campus 
community and would assist in preventing future 
incidents. Bennett testified that she thought the 
plaintiff represented a threat to others on campus 
both because his fraternity had been involved in 
past misbehavior-she knew of at least one previ­
ously reported incident-and . because the campus 
safety and security office had been. told that· wit­
nesses feared retaliation at the hands of ZBT. On 
this record, ·Bennett's belief, whether or not unargu­
ably correct, was clearly reasoljable and, thus, in­
spires nci inference of malice. 

In pursuing this line of. attack, the plaintiff makes 
much of Martel's deposition testimony that, during 
his two-year tenure,. .there were approximately five 
other crinie alerts ·that involved students allegedly 
responsible for crimes that did .not name the alleged 
perpetrator. In her deposition, however; Bennett ex­
plained that in all but one of those'.cases .the. stu­
dent's identity. was not known. until.after publication 
of the crime alert. Ori at least one other occasion, a 
student· perpetrator's name was mentioned in · a 
crime alert. She further explained that, in this in­
stance, she chose to use the plaintiff's name because 
"we knew his identity." 

That. explanation seems sufficient, especially in 
view of three related facts. First, the crime alert as a 
whole appears con~\stent with the general_ tenor of 
the incident repof!: and the· police . repof!:. Second, 
there is no hint that Bennett even knew the pla\ntiff, 
let.alone that ~he harbored any animu.s toward him. 
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Last-but surely •34 not least-the crime alert appears 
reasonably calculated to help prevent similar incid­
ents. A· finding of malice would, therefore, be 
totally at odds with the record. 

To be 'sure, Martel-who accused the plaintiff of pre­
varication and called his fraternity brothers 
"thugs"-arguably may have harbored some hostility 
toward the plaintiff. The plaintiff insists that this ill 
will should be imputed to the University. But Mar­
tel's statements were made after the publication of 
the crime alert, and there is simply no evidence that 
Martel played any part in the preparation of that 
document. The motives of an employee who has no 
connection to a publication decision cannot be im­
puted to the institution for which he· works and, 
thus, cannot defenestrate the institution's qualified 
privilege. See Boston Mut. Life Ins. Co. v. Varone, 
303 F.2d 155, 159 (!st Cir. 1962) (stating that ill 
will of a nondecisionmaker is "immaterial" to priv­
ilege). 

This leaves the fact that the Board found the 
plaintiff not responsible for possessing a knife a 
few hours before the University posted the crime 
alert. As to this· item, there is a gap in the plaintiff's 
proof: the absence of any evidence that the Uni­
versity officials responsible for the publication 
were· aware of the Board's finding at the time of 
publication. Bennett testified that she had no such 
knowledge until after publication had occurred, and 
there is no indication in the record that the campus 
safety and security office was any better informed. 
Finally, there is nothing to show. that the University 
willfully"blinded itself to the Board's finding. We 
conclude, therefore, that · the inclusion of the 
"knife" language in the crime alert cannot support 
an inference·of inalice.PN4 

FN4. If more were needed-and we doubt 
that it is-the statement contained in the 
crime alert was literally true: that a witness 
had· reported seeing a knife in the 
plaintiffs hand. It is hard to see . how 
simply repeating what is stated in a police 
report about a reportable crime, as was 
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done here, could fall outside the privilege 
created by the Act. 

3. Punitive Damages. The plaintiff's third assign­
ment of error-that the district court blundered in 
squelching his quest for punitive damages-need not 
detain us. Jn this case, punitive damages are not a 
separate cause of action but,' rather, an element of 
damages .in, and thus wholly derivative of, the 
plaintiffs defamation claim. Cf Chrabaszcz v. 
Johnston Sch. . Comm., 474 F.Supp.2d 298, 311 
(D.R:l.2007) (recognizing need for proof of causal 
link between defamatory statements and damages 
wider Rhode Island law). Because the district court 
appropriately terminated that claim at the summary 
judgment stage, see supra Parts II(A)(l)-(2), the 
plaintiff has no conceivable basis for an award of 
punitive damages. 

B. The Co11tract. 

[ 5) A student's relationship lo his university is 
based in contract. Mang/a v. Brown Univ., 135 F.3d 
80, 83 (I st Cir.1998). The plaintiff's final claim of 
error in this case is that the lower court erred in 
granting summary judgment in favor of. the Uni­
versity on his breach of contract claim. 

The relevant terms of the contractual relationship 
between a student and a university typically include 
language found in the university's student hand­
book. See, e.g., id. We interpret such contractual 
terms in accordance with the parties' reasonable ex­
pectations, giving those terms the meaning that the 
university reasonably should expect the student to 
take from them. See id. Thus, if the university ex­
plicitly promises an appeal process in disciplinary 
matters, that process must be carried · out in. line 
with the student's reasonable expectations. See 
*35Cloud v. Trs. of Boston Univ., 720 F.2d 721, 
724-25 (!st Cir.1983). 

In this instance, the contract between the plaintiff 
and the University is governed by Rhode Island 
law. See Mang/a, 135 F.3d at 83. That body of 
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jurisprudence requires, among other things, that 
parties to a contract act pursuant to an implied. duty 
of good faith and fair dealing. See id. at 84; 
Dovenmuehle Mong.. Inc. v. Antonelli, 790 A.2d 
1113, 1115 (R.l.2002). Good faith and fair dealing 

·cannot be separated froin context, however-and in 
evaluating those covenants in the educational mi­
lieu, courts must accord a school some measure of 
deference in matters of discipline. See Schaer v. 
Brandeis Univ., 432 Mass. 474, 735 N.E.2d 373, 
381 (2000) (stating that universities must be given 
broad discretion in disciplining students); see also 

· Gorman v. Si. Raphael Acad., 853 A.2d 28, 34 
(R.I.2004) (affording··broad discretion to private 
schools to interpret contracts with students in ways 
that further the school's legitimate "educational and 
doctrinal responsibilities"); if Wood v. Strickland, 
420 U.S. 308, 326, 95 S.Ct. 992, 43 L.Ed.2d 214 
(1975) ("It is not the role of the federal courts to set 
aside decisions of [public] school administrators 
which the court niay view as lacking a basis in wis­
dom or compassion."). 

111e University ·prepares and distributes to those 
who enroll a student handbook. With respect to 
matters of studeht conduct, the handbook desig­
nates the rudimentary contractual terms between 
the parties vis-a-vis the appeal process. In pertinent 
part, it gives a student a right of appeal from the 
Board's decision anent charges of violating the 
Code. It specifies ihe bases on which a student may 
appeal, including the imposition of an inappropriate 
sanction.· 

Once the student ·submits a letter stating the basis 
for his appeal, the appeal officer must engage in a 
"further review of the [Board's] decision." The 
handbook does not limn the procedures to be fol­
lowed by the appeal officer, nor· does it pair particu­
lar types of code violations with particular sanc­
tions. It is likewise. silent as to the kinds of materi­
als that an appeal officer may review. 

To the extent the handbook's terms are explicit, it is 
plain that the University complied with them. The 
plaintiff asseverates, however, that the University 
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breached its implied duty of good faith and fair 
dealing because the appeal officer (Sarawgi) was 
improperly influenced by the phraseology of the 
crime alert and her conversation with Martel. 

Given the sketchy nature of the appeal provision in 
the handbook and the straightforward nature of the 
materials that were made available to Sarawgi, see 
supra at 28, it seems entirely reasonable for her to 
have considered that information!Nl Cf Schaer, 
73 5 N.E.2d at 3 80 (holding that plaintiff had no 
reasonable expectation for. judicial proceedings 
where "nothing in the contract suggests that discip­
linary proceedings will be conducted as though they 
were judicial proceedings"). Her consultation with 
Martel also seems within the realm of reasonable­
ness. Martel, after all, was the University's vice­
president for student affairs. 

FN5. The record is opaque as to whether 
Sarawgi was given the crime alert. This is 
of no consequence. If she was, considering 
it would have been acceptable; if she was 
not, there is no ground for any complaint. 

In any event, the plaintiffs assertions of improper 
influence fail in light of the uncontested facts. The 
plaintiff presented no evidence that Martel repeated 
his negative sentiments to Sarawgi. See "36Ben­
nett, 507 F .3d at 31 ("[C]onjecture cannot take the 
place of proof in the summary judgment calcu- lus.") .. 

To say more on this point would be to paint the lily. 
In the absence of any probative evidence that the 
appeal officer ignored promised protections, im­
properly consulted certain proof, acted arbitrarily in 
carrying out the procedures limned in the hand­
book, or made her decision in bad faith, there has 
been no showing that the plaintiff's reasonable ex­
pectations were thwarted. It follows that the Uni­
versity was entitled to summary judgment on the 
breach of contract-claim.· 

III. CONCLUSION 
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We need go no further. This matter was ably 
handled in the district court and for the reasons elu­
cidated above, we uphold that court's summary 
judgment order. 

Affirmetf. 

C.A.l (R.l.),2007. 
Havlik v. Johnson & Wales University 
509 F.3d 25, 228 Ed. Law Rep. 23 
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United States commenced action, on its own behalf 
and on behalf of the Depa1iment of Education (DOE), 
alleging that universities violated the Family 
Educational Rights and Privacy Act (FERP A) by 
releasing student disciplinary records. Upon 
intervening newspaper's motion to dismiss and 
government's motion for summary judgment, the 
United States District Court for the Southern District 
of Ohio, 91 F.Supp.2d 1132.George C. Smith, J., 
pennanently enjoined the universities from releasing 
student disciplinary records or any personally 
identifiable information contained therein, except as 
otherwise expressly permitted under the FERPA, and 
newspaper appealed. The Court of Appeals, Karl S. 
Forester, Chief District Judge, held that: (I) the 
United States and DOE had standing to sue for 
injunctive relief; (2) student disciplinary records are 
"education records" within the contemplation of 
FERPA; (3) the district court did not abuse its 
discretion in denying discovery to newspaper before 
granting summary judgment · and permanent 
injunction; (4) irreparable harm. was shown in 
absence. of injunction; (5) there were no adequate 
alternative remedies precluding grant of injun~tive 
relief; (6) mjuncti'on was not too broad; and (7) there 
is no First Amendment right of access to student 
disciplinary records detailing criminal activities and 
punishment. · 

Affirmed. 
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I 70Bk776 k. Trial De Novo. Most 
Cited Cases 
Court of Appeals reviews de novo the district court's 
detennination of whether the plaintiff had standing to 
bring the present case, while affording due deference 
to the district court's factual determinations on the 
issue. 
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Injunction 212 <f:=t 

212 Injunction 
212! Nature and Grounds in General 

212l(A) Nature and Fann of Remedy 
2 I 2k I k. Nature and Purpose in General. 

Most Cited Cases 
The decision to grant a pennanent · injunction is 
within the sound discretion of the district cou1i, and 
thus grant of a permanent injunction is reviewed for 
abuse of that discretion. 
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393 United States 
393Yl Fiscal Matters 

393k82 Disbursements in General 
393k82(2) le Aid to State and Local 

Agencies in General. Most Cited Cases 
Constitutional spending power pem1its Congress to 
fix the terms on which it disburses federal money to 
the states, and to receive those funds, the states must 
agree to comply with clearly stated, federally 
imposed conditions. U.S.C.A. Const. Art. 1, § 8, cl. 
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212 Injunction 
2 I 2LI Subjects of Protection and Relief 

2 l 2Il(E) Public Officers and Entities 
212k78 k. School Boards and Officers. 

Most Cited Cases 
United States and the Secretary of Education had 
standing to sue to enforce the "contractual" 
conditions of the Family Education Rights and 
Privacy Act (FERP A), in ·lieu of its administrative 
remedies, and if remedies at law were inadequate, 
then the government could seek contractual relief 
through a court of equity, including seeking prior 
restraints such as a permanent injunction against 
release of student records in· violation of FERP A. 
U.S.C.A. Const. Art. 1, § 8. cl. I; General Education 
Provisions Act, §§ 444(b)(2), (f), 454(a), as amended, 
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enabling statute, 
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conditions imposed on the recipients of federal 
grants. 
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Const. Art. l, § 8, cl. l. 
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360kl8. I 5 k. Particular Cases, Preemption 
or Supersession. Most Cited Cases . . 
Ohio Public Records Act does not require disdosure 
of records the release of which is prohibited by 
federal law, and thus does ·not conflict with the 
Family Edutation Rights and Privacy Act (FERPA), 
and preemption is not implicated. General Education 
Provisions Act, § 444, as amended, 20 U.S.C.A. § 
1232g. Ohio R.C. § 149.43(A)(I)(v). 
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Most Cited Cases 
The federal district court was not bound by the Ohio 

Supreme Court's interpretation of "education records" 
under the Family Education Rights and Privacy Act 
(FERPA). General Education Provisions Act, § 444, 
as amended, 20 U.S.C.A. § 1232g. 
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Authority 

l 70Bk387 le. Federal Constitution and 
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While federal courts must defer to a state court's 
interpretation of its own law, federal courts owe no 
deference to a state court's interpretation of a federal 
statute. · 
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326 Records 
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3261l(A) In General 
326k3 l k. Regulations Limiting Access; 

Offenses. Most Cited Cases 
Student disciplinary records are "education records" 
within the contemplation of the Family Education 
Rights and Privacy Act (FERP A), even though some 
of the disciplinary p.roceedings may have addressed 
criminal offenses that also constitute violations of the 
educational institutions' rules or policies. General 
Education. Provisions Act, § 444(a)(4)(A), (4)(B)(ii), 
(b)(6)(A-C), (h)(2), (i)(l), as amended, 20 U.S.C.A. § 
1232g(alC4)(Al, (4)(B)(ii), Dill.fil(A-C), (b)ill, ffiill. 

l1.il Administrative Law and Procedure 15A 
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ill Statutes 
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361kl 87 Meaning of Language 
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Court reads statutes and regulations with an eye to 
their straightforward and commonsense meanings. 
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meaning from the language of a statute, its task is at 
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Aids to Construction 
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A court must avoid an interpretation of a statutory 
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15A Administrative Law and Procedure 
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Administrative Agencies, Officers and Agents· 

ISAIV(A) In General 
l 5Ak330 le. Statutes, Construction and 
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Where a statutory provision was somewhat 
ambiguous, the district court properly turned to the 
regulations of the administering agency for 
interpretive assistance . 
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326 Records 
326IJ Public Access 

326flCAl In General 
326k3 l k. Regulations Limiting Access; 

Offenses. Most Cited Cases 
Definitions in Department of Education (DOE) 
regulations of "law enforcement unit," and of when 
records are "law enforcement records" or "education 
records," and interpretation that "all disciplinary 
records, including those related to non-academic or 
criminal misconduct· by students, are 'education 
records' subject to FERPA," are reasonable and 
pem1issible constructions of the Family .Education 
Rights and Privacy Act (FERPA). General Education 
Provisions Act, § 444, as amended, 20 U.S.C.A. § 
1232g; 34 C.F.R. §§ 99.3. 99.8(a)(l)Cil,(ii), (2), 
(b)(2)(ii), (£}ill. 
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I 70BVl1I(K) Scope, Standards, and Extent 
l 70B Vln(K)4 Discretion of Lower Court 

l 70Bk820 k. · Depositions and 
Discovery. Most Cited Cases 
The district court's decision not to pennit intervening 
defendant· discovery before ruling on plaintiff's · 
motion for. summary judgment and pennanent 
injunction was reviewable for abuse of discretion. 
Fed.Rules Civ.Proc.Rule 56(f), 28 U.S.C.A. 

!201 Injunction 212 <C=t30 

212 Injunction 
2121U Actions for Injunctions., 

2l2k130 k. Trial or Hearing. Most Cited 
Cases . 
An evidentiary hearing typically is required before an 
injunction may be granted, but a hearing is not 
necessary where no triable issues of fact are involved. 
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I 70AX V 11 Judgment 

I 70AXV11(C) Summary Judgment 
l 70AXV!I(C)3 Proceedings 

l70Ak254 7 Hearing and Determination 
! 70Ak2553 k. Time for 

Consideration of Motion. Most Cited Cases 
In action by the United States to enjoin release by 
universities of student disciplinary records in 
violation of the Family Education Rights and Privacy 
Act (FERP A), the district court did not abuse its 
discretion in denying discovery to intervening 
newspaper before granting summary judgment and 
permanent injunction to the United States, where the 
district court was faced with questjons of law and 
additional discovery would not have aided in the 
resolution of those questions. General Education 
Provisions Act, § 444, as amended, 20 U.S.C.A. § 
1232g; Fed.Rllles· Civ.Proc.Rule 56(f). 28 U.S.C.A. 
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2121V(A) Grounds and Proceedings to 
Procure 

212JV(Al2 Grounds and Objections 
212kl38.9 k. Adequacy of Remedy at 

Law. Most Cited Cases 
In order to obtain either a preliminary or permanent 
injunction, a party must demonstrate that failure to 
issue the injunction· is likely to result in irreparable 
harm and, in addition, the party seeking injunctive 
relief generally must show that there is no other 
adequate remedy at law. 
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Cited Cases 
If injunctive relief is proper, it should be no broader 
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Most Cited Cases 
Given that the Family Education Rights and Privacy 
Act (FERPA) pe1mits the Department of Education 
(DOE) to bring a cause of action, including an action 
for injunctive relief, but does not expressly authorize 
the granting of injunctive relief to halt. or prevent a 
violation of the FERP A, court's traditional role in 
equity applies, requiring a detennination of wi1ether 
failure to issue an injunction is likely to result in 
ilTeparable harm. General Education Provisions Act, 
§ 454(a)(4), as amended, 20 U.S.C.k § 1234c(a)(4). 
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from releasing student disciplinary records in 
violation of the Family Education Rights and Privacy 
Act (FERP A), thus supporting issuance of a 
pennanent injunction, as continued release of the 
records clearly will injure the reputations of the 
students involved, · including the perpetrator, the 
victim and any witnesses, the inherent privacy 
interest that Congress sought to protect will be 
greatly diminished, and Congress granted the DOE 
authority to sue to enforce those privacy interests, so 
that FERP A must also contemplate that the DOE 
experiences the irreparable harm suffered by those 
students whose privacy interests are violated. General 
Education Provisions Act, § 444(b )(2), as amended, 
20 lJ.S.C.A. § 1232g(b)(2). 

l.lli United States 393 <C=126 

393 United States 
393IX Actions 

393k126 k. Rights of Action by United States 
or United States Officers. Most Cited Cases 
When a specific interest and right has been conferred 
upon the United States by statute, the remedies and 
procedures for enforcing that right are not to be 
narrowly construed so as to prevent the effectuation 
of the policy declared by Congress. · 

1111 Action 13 €=3 

11 Action 
ill Grounds and Conditions Precedent 

J 3k3 k. Statutory Rights of Action. Most 
Cited Cases 

Colleges and Universities 81 <C=9.40 

fil c·olleges and Universities " 
81 k9 Students 

81 k9 .40 k. Records, Transcripts and 
Recommendations. Most Cited Cases 
Congress did not establish individually enforceable 
rights through the Family Education Rights and 
Privacy Act (FERP A) but, instead, acknowledged 
students' and parents' privacy interests· as a: whole and 
empowered the· Department of Education (DOE) to 
protect those interests when a university systemically 
ignores its obligations under FERP A. General 
Education Provisions Act, §§ 444(b)(l ,2), 454(a), as 
amended, 20 U.S.C.A. § 1232g(b)(l,2), 1234c(a) . 

l1fil Injunction 212 <C=24 

ill Injunction 
2121 Nature and Grounds in General 

212f(B) Grounds of Relief 
212k20 Defenses or Objections to Relief 

2 I 2k24 l<. Injury or Inconvenience to 
Public. Most Cited Cases 
In cases involving the public interest as defined or 
protected by an Act of Congress, the standards of the 
public interest, not the requirements of private 
litigation, measure the propriety and need for 
injunctive relief. 

[29] Injunction 212 <C=7s · 

212 Injunction 
2 l 2ll Subjects of Protection and Relief 

212ll(E) Public Offic.ers and Entities 
212k78 k. School Boards and Officers. 

Most Cited Cases 
Statute stating that no provision "shall be construed 
to authorize any department, agency, ·officer, or 
employee of the United States to exercise any 
direction, supervision, or control over any 
educational school system" did not preclude issuance 
of a permanent injunction to prevent universities 
from releasing student disciplinary records in 
violaiion of the Family Education Rights and Privacy 
Act (FERPA). General Education Provisions Act, §§ 
437, 444, as amended, 20 U.S.C.A. §§ 1232, 1232g. 

1301 Schools 345 ~:io-

345 Schools 
34511 Public Schools 

345\ll Al Establishment, School Lands and 
Funds, and Regulation in General 

3451<20 ~- Regulation and Supervision of 
Schools and Educational Institutions in General. 
Most Cited Cases . 
Statute statin.g that no provision "shall be construed 
to authorize any department, agency, offi,cer, or 
employee of the United States ~o .. exercise any 
direction, supervJS1on, or control over any 
educational school system" was directed primarily at 
the possibility of the Department of Education (DOE) 
assuming the role of a national school board, but it 
may also apply if a federal court plays an overly 

. © 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 

426 



294 FJd 797 Page 7 
294 F.3d 797, 166 Ed. Law Rep. 464, 30 Media L. Rep. 2057, 2002 Fed.App. 0213P 
(Cite as: 294 F.3d 797) 

active role in supervising a state's expenditures of 
federal funding. General Education Provisions Act, § 
438, as amended, 20 U.S.C.A. § l 232a. 

J1ll lnjunction 212 <C=7s 

212 Injunction 
21211 Subjects of Protection and Relief 

21211CE) Public Officers and Entities 
212k78 k. School Boards and Officers. 

Most Cited Cases 
Money damages were insufficient relief for violation 
of the Family Education Rights and Privacy Act 
(FERPA) by universities' release of student 
disciplinary records, and thus did not preclude 
issuance of a permanent injunction, since, in general, 
a loss of privacy and injury to reputation are difficult 
to calculate, parties had no way of knowing how 
many people would require compensation and how 
much money would compensate each injury, and the 
harm suffered by the myriad number of students 
affected by the continued release of student 
disciplinary records was irreparable, and by 
definition, not compensable. General Education 
Provisions Act, § 444, as amended, 20 U.S.C.A. § 
1232g. 

Im Injunction 212 <C=7s 

2 I 2 Injunction 
212U Subjects of Protection and Relief 

212JICE) Public Officers and Entities 
212k78 k. School Boards and Officers. 

Most Cited Cases 
None of the administrative remedies ·authorized by· 
the Family Education Rights and Privacy Act 
(FERP A) would be adequate to stop the violations of 
FERPA by universities' release of student 
disdplinary records, arid· thus did not preclude 
issuance of a permanent injunction, as Ohio Supreme 
Court's decision served as precedent to compel' siate 
universities to release student disciplinary records in 
the absence of a federal court injunction, so that it 
would be nearly impossible to obtain voluntary 
compliance, and cutting off federal funding 'would be 
detrimental to the universities' educational purpose, 
would injure more students ,than it would protect, and 
would not guarantee compliance because universities 
would still feel constrained to follow the Ohio 
Supreme Couit's interpretation. General Education 
Provisions Act, § 454(a)(l, 3), as amended, 20 

U.S.C.A. § l 234c(a)(l, 3). 

fill Injunction 212 cf=:>7s 

212 lnjunction 
21211 Subjects of Protection and Relief 

21211CE) Public Officers and Entities 
212k78 k. School Boards and Officers. 

Most Cited Cases 
A cease and desist order under· the enforcement 
provisions oT the Family Education Rights and 
Privacy Act (FERPA) would be an inadequate 
remedy, and thus did not preclude issuance of a 
permanent injunction against universities's release of 
student disciplinary records in violation of FERP A, 
as such an order requires new enforcement measures 
each time a violation occurs, and is not self-executing 
and would lead to intermittent violative releases that 
would otherwise be protected by permanent 
injunctive relief. General Education Provisions Act, § 
454(a)(2), as amended, 20 U.S.C.A. § 1234c(a)(2). 

!34) lnjunction 212 <C=1s9 

212 Injunction 
2 l 2Y Permanent Injunction and Other Relief 

212k 189 k. Nature and Scope of Relief. Most 
Cited Cases 
Permanent injunction which was. crafted to protect 
the privacy interests embodied in the Family 
Education Rights and Privacy Act (FERPA), and 
narrowly tailored to enjoin only the release of student 
disciplinary records or any personally .i.dentifiable 
information contained therein, except as otherwise 
expressly permitted under the FERP A, was not too 
broad, and the district court did not abuse its -
discretion in granting such relief. General Education 
Provisions Act, § 444, as amended, 20 U.S.C.A. § 
1232g. 

- [35] Colleges and Universities 81 <C=9.40 

fil_ Colleges and Universities 
81 k9 Students 

Blk9.40 k. - Records, Transcripts and 
Recommendations. Most Cited Cases 

Constitutional Law 92 E>1oos 

92 Constitutional Law 
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92XVIU Freedom of Speech, Expression, and 
Press 

Cases 

92XV!IJ(Q) Education 
92XVTil(Q)2 Post-Secondary Institutions 

92k2005 k. In General. Most Cited 

(Formerly 92k90. I (1.4)) 
There is no First Amendment right of access to 
student disciplinary records detailing cri.minal 
activities and punishment, as university discipl.inary 
procee;dings are not criminal proceedings despite the 
fact that some behavior that violates a university's 
rules and regulations may also constitute a crime, 
student disciplinary proceedings and records 
historically .have not been open to the press and 
general public, public access does not play a 
significant positive role in the functioning of the 
particular process in question, and denial of access to 
student disciplinary records would not prevent 
newspaper from obtaining information about crime 
on university campuses. U.S.C.A. Const.Amend. 1; 
Higher Education Act of 1965, § 485(f)(l)(F), as 
amended, 20 U.S.C.A. § 1092(f)(l)(F). 

[361 Constitutional Law 92 ~1569 

92 Constitutional Law 
- 92XVJ.n Freedom of Speech, Expression, and 
Press 

92XVTIICA) In General 
92XVUHAl3 Particular Issues and 

Applications in General 
92kl 569 k. Government Information. 

Most Cited Cases 
(Formerly 92k90. l (1 )) 

Constitutional Law 92 ~4067 

92 Constitutional Law 
92XXVl1 Due Process 

92XXVT!(G) Particular Issues and' 
Applications 

92XXV[l(G)2 Governments and Political 
Subdivisions in General 

92k4067 k. Public Records or 
Infonnation. Most Cited Cases 

(Formerly 92k320.5) 
Neither the First .Amendment nor the Fourteenth 
Amendment mandates a right of access to 
government information or sources of information 
within the· goverrunent's control. U.S.C.A. 

Const.Amends. 1, .l.:!. 

Ll.11 Constitutional Law 92 €:=2106 

92 Constitutional Law 
92XVJ.n Freedom of Speech, Expression, and 

Press 
92XVl1l(Vl Judicial Proceedings 

92XVHl(VJ2 Criminal Proceedings 
92k2 J 05 Access to Proceedings; 

Closure 
92k2106 k. In General. M est Cited 

Cases 
(Formerly 92k90.1(3)) 

There is a First Amendment right of access to 
criminal trials, proceedings, and records: a qualified 
riaht of access attaches where the information sought 
h;s historically been open to the press and general 
public and public access plays a significant positive 
role in the functioning of the particular process in 
question, and once the qualified First Amendment 
right of access attaches, it can be overcome only by 
an overriding interest based on findings that closure 
is essential to preserve higher. values and is narrowly 
tailored to serve that interest. U.S.C.A. Const.Amend. 
l. 

*802 Mark B. Stern (briefed); Alisa 8. Klein (argued 
and briefed), U.S. Dept. of Justice Civ. Div., 
Appellate Sec., Washington, DC, for Plaintiff­
Appellee. 
Margaret R. Carmany (briefed), Gerald L. Draper 
(argued and briefed), Roetzel & Andress, Columbus, 
OH, for Defendants-Appellees. · · 
Kenneth A. Zim1 (briefed), Walter. & Haverfield, 
Cleveland, OH, for Amici Curiae. 
Adam E. Scuni (briefed), King, Hargrave, Scurt & 
Jack, Steubenville, OH, for Amici Curiae. 
Marc D. Mezibov (argued and .briefed), Laura A. 

· Abrams (briefed), Christian A. Jenkins (briefed), 
Sirkin, Pinales, Mezil;>ov & Schwartz, Cincinnati, 
OH, for Intervenor-Appellant. 

Before SILER and .. MOORE, ,Circuit Judges; 
FORESTER, Chief District Judge.l'li'. 

FN* The Honorable Karl S. Forester, United 
States Chief District Judge for fue Eastern 
District of Kentucky, sitting by designation. 
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KARLS. FORESTER. Chief District Judge. 
Intervening Defendant-Appellant The Chronicle of 
Higher Education ("The Chronicle ") contests the 
district court's grant of summary judgment and 
subsequent permanent injunction in favor of Plaintiff­
Appellee the Uni.led States. Specifically, the district 
court concluded that university disciplinary records 
were · ·"educational records" as that term is 
defined*803 in the Family Education Rights and 
Priv'acy Act ("FERPA"), 20 U.S.C. § 1232g, and that 
releasing such records and the personally identifiable 
information contained therein constitutes a violation 
of' the FERP A. The district court permanently 
enjoined the Defendants-Appellees Miami University 
and The Ohio State University ("Miami," "Ohio 
State," or collectively "Universities") from releasing 
student disciplinary records or any "personally 
identifiable information" contained therein, except as 
otherwise expressly permitted under the FERPA. For 
the reasons that follow, we AFFIRM. · 

I. .FACTUAL AND PROCEDURAL 
BACKGROUND 

This case was born of a dispute between a university 
newspaper and the university;s administration. In the 
spring of I 995, the editor-in-chief of Miami's student 
newspaper, The Miami Stude1it ("the paper"), sought 
student ·disciplinary records from the University 
Disciplinary Bbard ("UDB") to track crime trends on 
campus.Bil State ex rel. Miwi1i Student v. Miami 
Universitv, 79 Ohio St.3d 168, 680 N .E.2d 956, 957 
(Ohio 1997). Miami initially refused to release the 
requested records, but after the editors made a written 
request pursuant to the Ohio Public Records Act, 
Ohio Rev.Code § 149.43, for all UDB records from 
1993-1996, Miami released the records. Id. Pursuant 
to the FERPA privacy provisions, however, Miami 
redacted "from these records the identity; sex, and 

·age of the accuseds [sic], as well as the date, time and 
location of the· incidents giving rise. to the 
disciplinary charges." Id. The editors . were 
dissatisfied with Miami's redacted disclosure and 
subsequently filed an original mandamus action in 
the Ohio Supreme Court seeking full disclosure of 
the UDB records, redacting only the "name, social 
s.ecurity number, or student l.D.. number of any 
accused or convicted party." Id. 

FN I. Later that year, the editor-in-chiefs 

successor joined in her pursuit to obtain the 
student disciplinary records, hereinafter 
collectively referred to as the "editors." 

A divided Ohio Supreme Court granted the editors a 
writ of mandamus. Id at 958. According to the Court, 
the Ohio Public Records Act "provides for full access 
to all public records upon request unless the 
requested records fall within one of the specific 
exceptions listed in the Act."ld. The relevant 
exception in the Miami case "excludes from the 
definition of public records those records 'the release 
of which is prohibited by state or federal law.' " Id. 
(quoting Ohio Rev.Code § 149.43(A)(1Xo)).FN2 

Relying on a Georgia Supreme Court case,flQ the 
Ohio Supreme Court concluded that university 
disciplinary records were not "education records" as 
defmed in the FERPA. Id. at 958-59. The Ohio Court 
reasoned that, because disciplinary records were not 
protected by the FERP A, they did not fall within the 
prohibited-by-federal-law exception to the Ohio 
Public Records Act. Id. Accordingly, the Court 
granted a. writ of mandamus compelling Miami to 
provide the records requested by the editors. Id. at 
959-60. Miami sought United States Supreme Court 
review of the Ohio decision, but the Supreme Court 
denied certiorari. Miami University v. The Miami 
Student, 522 U.S. 1022, 118 S.Ct. 616, 139 L.Ed.2d 
502 (1997). 

FN2. The Ohio Legislature subsequently 
amended the Ohio Public Records Act and 
the pertinent provision is now found at Ohio 
Rev.Code § 149.43(A)(l)(v). The Court will 
use the updated citation for the remainder of 
the opinion: 

FN3. Red & Black Publishing Co. v. Bd of 
Regents of Univ. Svs. of Georgia. 262 Ga. 
848. 427 S.E.2d 257 (Georgia I 993). 

*804 On the heels of the Ohio Supreme Court 
decision, The Chronicle, E1'H pursuant to the Ohio 
Public Records Act, made written requests of Miami 
and Ohio State for. disciplinary records . amassed 
during the calendar years 1995 and 1996. Because the 
Ohio Supreme Court concluded that student 
disciplinary records were not educational records 
covered by the FERP A, The Chronicle requested the 
records with names intact and minimal redaction as 
required by the Ohio Pubii'c · Records Act. Upon 
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receipt of the request, and in light of the Ohio 
Supreme Court decision, Miami contacted the United 
States Department of Education ("DOE") and 
explained that it might not be able to comply with the 
FERPAfill The DOE told Miami that it believed the 
Ohio Supreme Court was incorrect in holding that 
student disciplinary records are not "education 
records" under the FERP A. Declaration of LeRoy S. 
Rooker, J .A. at 91. The DOE assured Miami ."that the 
FERP A prohibits the University from releasing 
personally identifiable information contained in 
student disciplinary records." Id 

FN4. The Chronicle states that it is "engaged 
in the business of publishing and distributing 
a national weekly newspaper, ... that is the 
preeminent source of information about 
higher education in the United States." The 
Chronicle's Motion to Intervene in the 
underlying district cou1t case, J .A. at 102. 

FN5: When an educational agency or 
institution believes that it cannot comply 
with the FERP A due to a potential conflict 
with state laws, it must notify the DOE, 
citing the potentially conflicting law. See34 
C.F.R. § 99 .6 l. 

In December of 1997, Miami complied in part with 
The Chronicle's request by providing the newspaper 
virtually unredacted disciplinary records from 
November, 1995, and November, 1996. Id. at 92. 
Miami iriformed the DOE that it intended to comply 
with the remainder of Th~ Chronicle's request. Id. In 

· addition, Miami advised .the DOE that ·it "had 
adopted a policy of releasing disciplinary records to 
any third-party requester." Id. 

In January of 1998, Ohio State confirmed with the 
DOE that it too had received The Chronicle's request 
for all disciplinary records from 1995 and 1996.· Id. 
Ohio State informed the DOE that it already had 
released · unredacted disciplinary records· · from 
November, 1995, and November, 1996. Id. 
Thereafter, Ohio State told the DOE that it intended 
to comply with the remainder of The Chronicle's 
request. Id. 

Shortly after the DOE learned that Miarrii and Ohio 
State intended' to release student disciplinary records 
containing personally identifiable information 

without lhe consent of the student, the United States 
filed the underlying complaint against the 
Universities.Ellii In the complaint, the DOE sought 
declaratory and preliminary and permanent injunctive 
relief prohibiting the Universities from releasing 
student disciplinary records that contain personally 
identifiable information, except as permitted under 
the FERPA. The DOE immediately filed a motion to 
preliminarily enjoin the Universities' release of 
student. disciplinary . records: The district court 
granted the motion and noted that the parties did not 
dispute the material facts; therefore, the court was left 
with a pure question of law. 

FN6. The United States brought the 
underlying action on its own behalf and on 
behalf of the United States Department of 
Education, hereinafter referred to 

· collectively as the "DOE." 

On February 13, 1998; The Chronicle filed an 
unopposed motion to intervene and the district court 
granted the motion. The Chronicle subsequently 
filed a motion to dismiss the action and a motion to 
establish an order of procedure. The motion to *805 

. dismiss contended that the DOE lacked standing to 
bring this action and that the DOE's enforcement 
power was limited to the administrative remedies 
outlined in the FERPA. The second motion alleged 
that The Chronicle may dispute certain material facts. 

The Chronicle requested a reasonable period oftime 
for discovery and the filing of additional affidavits to 
develop those facts. 

The DOE responded to The.Chronicle's motions and 
filed its own motion for summary judgment. The 
district court denied The Chronicle's motion to 
dismiss and motion for an order of procedure. 
Determining that the student disciplinary records 
were '.'educatiori records" under the FERP A, the court 
granted the DOE's motion for summary judgment and 
permanently enjoined the Universities from releasing 
student· disciplinary records in violation of the 
FERP A.Elli This timely appeal followed. 

FN7. Given this author's intimate familiarity 
with the caseload and backlog facing district 
cou·rf judges across the country~ Judge 
George Smith should be commended for his 
remarkably detailed and insightful opinion 
and order in this case. See United States v. 
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Miami Universitv. 91 F.Supp.2d 1J32 
(S.D.Ohio 2000). 

Il. THE CHRONICLE'S APPEAL 

The Chronicle asserts that the district court should be 
reversed for several reasons. First, The Chronicle 
contends that the DOE lacks standing to bring an 
action seeking injunctive relief and compliance with 
the FERP A. Second, The Chronicle argues that the 
district court erred ·in holding that the FERP A 
"prohibits" education records disclosure, thereby 
concluding that education records were not subject to 
disclosure under the Ohio Public Records Act. 
Instead, The Chronicle contends that the district court 
implicitly held that the Ohio public records law was 
preempted . by the FERP A. · Third, The ·Chronicle 
alleges that the district court erred in holding that 
stlident disciplii:rnry records are education records 
within the meaning of the FERPA. Next, The 
Chronicle contends that the district court erred by 
granting summary judgment without first permitting 
discovery to develop a sufficient factual record. Fifth, 
The ·Chronicle alleges that the United States had an 
entirely adequate remedy at law and failed to show· 
irreparable harm; therefore, the district court erred in 
granting broad permanent injunctive relief. Finally, 
The Chronicle argues that; to the extent it prohibits 
disclosure of student disc'iplinary records, the FERP A 
violates the First Amendment and the district court 
failed to recognize that violation. ·After a recitation of 
the applicable standards of review and a brief FERPA 
synopsis, we \\•ill address these arguments in tum. 

A. Standards of Review 

We review a district court's grant of summary 
judgment de nova, using the same standard employed 
by . the district court. Hermdh Miller Inc. v. 
Pa1a;;;zett('lniports and 'Expoi·is, 270 F.3d 298, 308 
(6th Cir.2001) (citing Daddv's Jun/qi Music Siores, 
Inc. v. Big Daddv's Family Music' Center, I 09 F.3d 
275, 280' (6th Cir.1997)). Summary judgment is 
apjiroj:i'riate · whifre "the pieadi.rigs, depositions, 
answers to interrog·atories, and. adinissions on file, 
togethe'r with the affidavits, if any, show that there is 
no genuine issue as to any riuite'fiiil fact and that the 
moving party is entitled to a judgment as a matter of 
law." Fed.R.Civ.P. 56(c). In deciding a motion for 
summary judgment, this Court views the factual 
evidence and draws all reasonable inferences in favor 

of the nonmoving party. Herman Miller Inc., 270 
F.3d at 308 (citing National Enters., Inc. v. Smith, 
114 F.3d 561, 563 (6th Cir.1997)). Nonetheless, 
"(t]he mere existence of a scintilla "'806 of evidence 
in support of the [nonrnoving party's] position will be 
insufficient;" as noted above, the requirement is that 
there be no genuine issue of material fact. Anderson 
v. libertv Lobbv. Inc., 477 U.S. 242, 248, 252. 106 
S.Ct. 2505, 91 L.Ed.2d 202 (1986) (emphasis in 
original). · 

ill This Court reviews de nova the district court's 
determination of whether the plaintiff had standing to 
bring the present case while affording due deference 
to the court's factual determinations on the issue. 
See Covne v. Am. Tobacco Co., 183 F.3d 488, 492 
(6th Cir.1999). In addition, we review issues of 
statutory interpretation de novo. Walton "· 
Hammons. 192 F.3d 590, 592 (6th Cir.1999). 

ill The decision to grant a permanent injunction is 
within the sound discretion of the district court. 
Kallstrom v.·Citv o(Columbus, 136 F.3d 1055, 1067 
(6th Cir.1998) (citing Wavne v. Village o(Sebring._]Q 
F.3d 517, 531 (6th Cir.1994)). Accordingly, we 
review a district court's grant of permanent injunction 
for abuse of that discretion. See CSX Transp., Inc. 
v. Tennessee State Bd. o(Equalization, 964 F.2d 548, 
553 (6th Cir.1992). "A district court abuses its 
discretion when it relies on clearly erroneous findings 
of fact or when it improperly applies the Jaw." 
Herman ·Miller, Inc., 270 FJd at 317 (citing 
Christian Schmidt .Brewing Co. v. G. Heileman 
Brewinr: Co., 753 F.2d 1354, 1356 (6th Cir.1985)). 
"An abuse of discretion is defined. as a defmite and 
firm conviction that the district court committed a 
clear error of judgment." Id. (citing Pouillon v. Cirv 
o(Owosso, 206 F.3d 711, 714 (6th Cir.2000)). 

B. Family Education Rights and Privacy Act 

ill For the last quarter of a century, the FERPA has 
helped protect the privacy interests· of students and 
their parents. Jn fact, Congress enacted the FERP A 
"to protect [parents' and students'] rights to privacy 
by limiting the transferability of their records without 
their consent." Joint Statement, · 120 Cong. ·Rec. 
39858, 39862 (1974). Pursuant to its constitutional 
spending power,llil! Congress provides funds to 
educational institutions via the FERP A on the 
condition that, inter alia, such agencies or institutions 
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do not have a "policy or practice of permitting the 
release of education records (or personally 
identifiable infonnation contained therein ... ) of 
students without the written consent of [the students 
or] their parents[.]" 20 U.S.C. § 1232g(b)(l). The 
Act also provides that "[n]o funds shall be made 
available under any applicable program to any 
educational ag·ency or institution which has a policy 
or practice of releasing, or providing access to, any 
pernonally identifiable information in education 
records," ex~t as pennitted by the Act. 20 U.S.C. § 
1232g(b)(2). · 9 Congress also recognizes that, 
based upon the privacy interests protected by the 
FERP A, educational institutions may withhold from 
the federal government certain personal data on 
students *807 and families. See20 U.S.C. § 1232i. 
Because Congress holds. student privacy interests in 
such high regard: 

FN8. "The Congress shall have the Power to 
.... provide for the ... general Welfare of the 
United States[.]" U.S. Const. art. I, §_j_,_.£1 
l. The Constitutional spending power 
permits Congress to fix the tenns on which 
it disburses federal money to the states, and 
to receive those. funds,. the states must agree 
to comply with clearly stated, federally 
imposed conditions. See Pennhurst State 
School and Hosoital v. Halderman, 451 U.S. 
l, 17, lOl S:Ct. 1531, 67 L.Ed.2d 694 
llifil.l. 

FN9. The DO E's definition of "personally 
identifiable ' infonnation" includes the 
student's name, a family member's name, the 
address of the student or family member, 
personal identifiers. such as the student's 

· social security number or student . number, 
and personal charac_teristics _or other 
information that would make the student's 
identity easily traceable. See34 C.F.R. § 

99.3 

the refusal of a[ n] ... educational agency. or 
institution ... to provide personally. identifiable data· 
on students or their families, as a part of any 
applicable program, to any Federal office, agency, 
department, or other third party,: on the grounds 
that it constitutes a violation of the right to privacy 
and · confidentiality of students or their parents, 
shall not , constitute sufficient grounds for the 

suspension or tennination of Federal assistance. 
Id In other words, Congress places the privacy 
interests of students and parents above the federal 
government's interest in obtaining necessary data 
and records. The Act broadly defines "education 
records" as "those records, files, documents, and 
other materials which (i) contain infonnation 
directly related to a student; and (ii) are maintained 
by an educational agency or institution or by a 
person acting for such agency or institution." 20 
U.S.C. § 1232g(a)(4)(A). 

C. Standing 

[ 4 ][5] [6) On appeal, The Chronicle contends that the 
DOE and the United States lli.lQ do not have standing 
to bring this suit for injunctive relief because 
Congress has not conferred such authority upon 
thein, and because they are bound by the 
administrative remedies enumerated in' the Act and its 
corresponding regulations. Indeed, "[a)gencies·.do not 
automatically have standing to sue for actions that 
frustrate the purposes of their statutes/' Dir. Offlce 
o( Workers' Compensation Programs, DOL . v. 
Newport News Shipbuilding and D1y Dock Co .. 514 
U.S. 122. 132, 115 S.Ct. 1278. 131 L.Ed.2d 160 
( 1995). An agency garners its authority to act from a 
congressional grant of such authority in the ·agency's 
enabling statute. See Louisiana Pub .. Serv. Comm 'n 
v. FCC. 476 U.S. 355, 374, 106 S.Ct. 1890 90 
L.Ed:2d 369 (1986). If Congress does not expressly 
grant or necessarily imply a particular power for an 
agency; then that power does not exist. See Walker 
v. Duther 830 F.2d 1208, 1211 (2d Cir.1987). 
Accordingly, we must look to the language .of the Act 
imd its enforcement provisions to determine whether 
Congress intended to provide the DOE with standing 

.. to sue for injunctive relief. 

FNJ 0. As· noted earlier, the United States 
sued on its own behalf and on behalf of the 
DOE. When fa~ed with this situation, .o,ther 
courts have held that the United States ·may 
sue in its own name even though a statute 
bestows enforcement rights a~d obligat.ions 
on a f~deral agel_lcy. !!Ae, e.g., United 
st;,,res. V, .. St1wrl,. 392 F.2d 60 .. 64 (3d 
Cir.1968) ("[T]he .SBA is a non incorporated 
federal agency and an. integral. part of the 
United States Government; [ ]while the 
Adn,linistr~tor may sue, the Un.ited States 
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may also sue on this type of claim as the real 
party in interest.") 

The express language of the FERPA provides: 

The Secretary shall take appropriate actions to 
enforce this section and to deal with violations of 
this section, in accordance with this chapter, except 
that action to tenninate assistance may be taken 
only if the Secretary finds there has been a failure 
to comply with this section, and he has determined 
that compliance cannot be secured by voluntary 
means. 

20 U.S.C. § 1232g(Q, Standing alone, this singular 
provision, allowing the Secretary to take "appropriate 
actions" to enforce this section, arguably may not 
sufficiently empower the DOE to enforce the FERP A 
through the courts. Cf Dir. Office o( Workers' 
Comoensatio'n Programs. DOL. 514 U.S. at 132, 115 
S.Ct. 1278. Congress did not resign the Secretary's 
enforcement power to this sole, imprecise provision. 
Instead, 20 U.S.C. § 1234c(a) provides that *808 the 
Secretary may take the following actions when a 
recipient of funds fails to comply with the FERP A: 

( 1) withhold further payments under that program, 
as authorized by section l234d of this title; 

(2) issue a complaint to compel compliance 
through a cease and desist order of the Office, as 
authorized by section 1234e of this title; 

(3) enter into a compliance agreement with a 
recipient to bring it into compliance, as authorized 
by section 1234f cifthis title; or 

(4) take any other action authorized by law with 
respect to the recipient. 

Id. (emphasis. added). We believe that the fourth 
alternative expressly permits the Secretary to bring 
suit to enforce the FERP A conditions in lieu of its . 
administrative remedies. The Fifth Circuit held as 
much when reviewing a similar catch-all enforcement 
provision in the Rehabilitation Act, 29 U.S.C. § 794. 
See United Slates v. Bavlor Univ. Med. Cir.. 73 6 
F.2d I 039. 1050 (5th Cir.1984) ("We do not mean to 
imply that a federal agency seeking to enforce ... 
Section 504 must resort to administrative remedies. 
The statute expressly states otherwise: an agency may 

resmi to 'any other means authorized by law'­
including the federal courts.") .. The District of 
Columbia Circuit recognized similar alternatives 
under Title VI of the Civil Rights Act. See National 
Black Police Ass'n v. Velde, 712 F.2d 569, 575 
(D.C.Cir.1983). cert. denied, 466 U.S. 963, 104 S.Ct. 
2180, 80 L.Ed .2d 562 CI 984) (Title VI "allows the 
funding agency to effect compliance through funding 
termination or 'any other means authorized by law.• 
Although fund termination was envisioned as the 
primary· means of enforcement under Title VI, ... 
Title VJ clearly tolerates other enforcement schemes. 
Prominent among these other means of enforcement 
is referral of cases to the Attorney General, who may 
bring an action against the recipient. The choice of 
enforcement methods was intended to allow funding 
agencies flexibility in responding to instances of 
discrimination.")(foomotes omitted). 

[1l Having reached that conclusion, it follows that the 
DOE can proceed in equity: a common and 
"authorized'" means to enforce legal obligations. 
After all, this Court will not lightly assume that 
Congress has stripped it of its equitable jurisdiction; 
such departure from equity requires a clear and valid 
legislative command. See Hecht Co. v. Bowles, 321 
U.S. 321. 329. 64 S.Ct. 587. 88 L.Ed. 754 (1944); 
Porter v. Warner Holding Co .. 328 U.S. 395, 398. 66 
S.Ct. !086, 90 L.Ed. 1332 11946). 

[fil Even in the absence of statutory authority, the 
United States has the inherent power to sue to enforce 
conditions imposed on the recipients of federal 
grants. "[L]egislation enacted pursuant to the 
spending power [. like the FERP A,] is much in the 
nature of a contract: in return for federal ·funds, the· 
States agree to comply with federally imposed 
conditions." Pennhursl Stale Schaal and Hospital, 
451 U.S. at 17. 101S.Ct.1531; King v. Smith 392 
U.S. 309, 333 n. 34, 88 S.Ct. 2128, 20 L.Ed.2d 1118 
(l 968)("There is of course no question that the 
Federal Government, uriless .. barred by some 
controlling constitutional prohibition, may impose 
the terms and conditions upon which its money 
allotments to the States shall be disbursed."). If 
Congress imposes a "condition on the grant of federal 
moneys, it must do so unambiguously;" otherwise, 
the State cannot "voluntarily and knowingly accept [ 
] the terms of the 'contract.' " Id. 

I21 Spending clause legislation, when knowingly 
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accepted by a fund recipient, imposes enforceable, 
affirmative obligations upon the state_s. See 
*809Wheeler v. Barrera. 417 U.S. 402, 427, 94 S.Ct. 

2274. 41 L.Ed.2d 159 (1974), modified on another 
ground, 422 U.S. 1004. 95 S.Ct. 2625, 45 L.Ed.2d 
667 (1975) (recognizing that states and local agencies 
must fulfill their part of a spending clause contract if 
they choose to accept the funds); King. 392 U.S. at 
333, 88 S.Ct. 2128: see also South.Dakota v. Dole. 
483 U.S. 203. 206-08, 107 S.Ct. 2793. 97 L.Ed.2d 
J 71 (\ 987) (noting that clearly stated conditions 
permit a State to be "cognizant of the consequences 
of their participation"). Finally, the Supreme Court 
repeatedly has recognized a court's equitable powers 
to enforce spending clause obligations and conditions 
under various statutes. See Rosado v .. Wvman. 397 
U.S. 397. 420-22. 90 S.Ct 1207, 25 L.Ed.2d 442 
(l 970) (enjoining the implementation of a state 
welfare program because the state scheme conflicted 
with the spending clause conditions in federal 
legislation); Pennhurst State School and Hosvi1al, 
451 U.S. at 29, I 01 S.Ct. 1531 (listing various 
equitable remedies for state violations of spending 
legislation conditions). 

"Under FERPA, schools and educational agencies 
receiving federal financial assistance must comply 
with certain conditions. One condition specified in 
the Act is that sensitive information about students 
may not be released without [the student's] consent." 

Owasso lndevende111 School District v. Falvo, 534 
U.S. 426, 122 S.Ct. 934, 937. 151 L.Ed.2d 896 
(2002) (emphasis added). The FERPA 
unam])iguously conditions the grant of federal 
education funds on the educational institutions' 
obligation to respect the privacy of students and· their 
parents. See20 U.S.C. § l232gCb)(2) (precluding 
scbool.s from receiving federal funds if they maintain 
a policy or practiFe of.disclosing education records 
without the student's consent). Ba~ed upon these clear 
and . unambiguous terms, a participant who accepts 
federal ed!!Cation funds is well aware of the 
conditions imposed by the FERP A and is clearly able 
to asce1tain what is expected of it. See Davis v. 
Monroe County Bd o(Educ., 526 U.S. 629, 640, 119 

S.Ct. 1661, 143 .L.Ed.2d 839 ·( 1999) (quoting 
!':ennhurst Stale School and Hospital, 451 U.S. at 17. 
I 01 S.Ct. 1531). Once.the conditions and the funds 
are accepted, the school is indeed prohibited from 
systematically releasing education records without 
consent.El'ill Based upon the case law. discussed 
above, we believe that, in the . alternative to its 

statutory authority to sue, the United States may 
enforce the Universities' "contractual" obligations 
through the traditional means available at law. If 
those remedies are inadequate, then the government 
may seek contractual relief through a court of equity. 

FN 1 l. We limit this conclusion, that the 
FERPA imposes a binding obligation on 
schools that accept federal funds, to federal 
government action to enforce the FERP A. In 
Gonzaga University v. Doe, the Supreme 
Court held that the FERP A does not create 
personal rights that an individual may 
enforce through 42 U.S.C. § 1983. 536 
U.S. 273, at ----, 122 S.Ct. 2268, 153 
L.Ed.2d 309. 2002 WL 1338070, at • 3 
(June 20. 2002). 

Finally, The Chronicle argues that the DOE has no 
power to prevent future violations of the FERP A 
because tlie statute only provides a remedy when the 
recipient "is failing to ·comply substantially with any 
requirement of law applicable to such funds." 20 
U.S.C. § 1234c(a) (emphasis added). The Chronicle 
contends that because Congress couched violations in 
the present tense, it did not intend to provide prior 
restraints such as the permanent injunction granted in 
this case. We find these grammatical semantics 
unpersuasive. The administrative remedies outlined 
in the Act encompass various fonns of forward­
looking relief, designed to bring straying fund 
recipients into compliance. According: to ·the 
enforcement provisions, the Secretary may withhold 
further payments under the program, compel 
compliance*810 _through a cease and desist order, 
and enter into a compliance agreement. None of these 
provisions imply a congressional intent to limit 
prospective relief; to the contrary, it appears tbat 
Congress .envisioned a broad range of "prior 
restraint" remedies in the event that fund recipients 
failed to comport with. their . spending . clause 
restraints. Accordingly, we hold that the DOE had 
standing to bring the case at bar. 

D. The FERPA, Mii:imi and the Ohio Public 
Records Act 

The Chronicle find's error in· the district court's 
alleged refusal to respect the Ohio Supreme Court's 
interpretation of the Ohio Public Records Act, Ohio 
Rev.Code § 149.43. The Chronicle contends that, 

© 2008 Thomson ReutersfWest. No Claim to Orig. US Gov. Works. 

435 



294 F.3d 797 Page J 5 
294 F.Jd 797, 166 Ed. Law Rep. 464, 30 Media L. Rep. 2057, 2002 Fed.App. 0213P 
(Cite as: 294 F.3d 797) 

because the Ohio Supreme Court held that 
disciplinary records are not "education records" as 
defined by the FERP A, it was unnecessary for the 
Court to decide whether the FERP A prohibits the 
disclosure of the .requested records within the 
meaning of Ohio Rev.Code § 149.43. Srate ex rel. 
Miami Student 680 N.E.2d at 958 n. 1. The Ohio 
Supreme Court noted that "the Ohio Public Records 
Act is intended to be liberally construed 'to ensure 
that governmental records be open .and made 
available to the public ... subject to only a few very 
limited and narrow exceptions.' " Id at 958. 
Among those exceptions is a provision that "excludes 
from the definition of public records those records 
'the release of which is prohibited by state or federal 
law.' Id. (citing Ohio Rev.Code § 
149.43(A)(l)(v)). It follows, according to The 
Chronicle, that the district court invaded the province 
of the state court when it implicitly concluded that 
the FERP A "prohibited" the release of student 
disciplinary records. In reaching that conclusion, The 
Chronicle contends that the district court 
impermissibly broadened the state's otherwise narrow 
definition of the term "prohibit." We find several 
flaws in The Chronicle's reasoning. 

As an initial matter, The Chronicle concedes that the 
Ohio Supreme Court never reached the issue of 
whether the FERP A "prohibited" the· release of 
education records, much less student disciplinary 
records as a subpart thereof. Instead, the Ohio 
Supreme Court misinterpreted a federal statute­
erroneously concluding that student disciplinary 
records were not "education records" as defined by 
the FERP A-and prematurely 'lialted its inquiry based 
upon· that erroneous conclusion. We decline to 
speculate how the Ohio Supreme Court might 
otherwise have resolved this issue. Furthermore, 
whether the release of a particular record is 
prohibited by federal law necessarily implicates the 
interpretation of that federal law, The State of Ohio 
clearly recognized that necessity when it exempted 
from its definition of public records those records the 
release of which is prohibited by federal law. Ohio 
Rev.Code § 149.43(A)(\)(v). The prohibition finds 
its root in the federal \aw, not the Ohio Public 
Records Act. Accordingly, to the extent that the 
district court concluded that the FERP A prohibited 
the release of education records, it did so on federal 
grounds.illll 

FN12. This conclusion is distinguishable 
from the Supreme Court's holding on the 
application of federal versus state law in 
Wheeler v. Barrera 417 U.S. at 416-19 94 
S.Ct. 2274. In that case, the Court held that 
state law controlled the decision of "whether 
federal aid is money 'donated to any state 
fund for public school purposes,' within the 
meaning of the Missouri Constitution. A1t. 
.2.,__§_j_."ld.The Missouri Constitution broadly 
described its fund pool for public schools 
and did not provide an explicit exception for 
funds received from the federal government. 
Id. In the case at ·bar, the Ohio legislators 
explicitly exempted from the definition of 
public records any records the release of 
which is prohibited by federal law. 

*811 In this case, the United States sought 
declaratory and injunctive relief against the 
Universities under the FERPA. Specifically, the 
United States asked the district court to detennine 
whether student disciplinary records were "education 
records" as defined by FERPA. If the district comt 
concluded, as it did, that student disciplinary records 
were "education records," then the United States also 
sought an injunction prohibiting the Universities 
from releasing student disciplinary records. The 
issues before the district court were of federal genesis 
and required no application of state law. 

Il.Q] The Ohio Public Records Act and the Miami 
case were neither explicitly nor implicitly affected by 
the district court decision. As noted above, the Ohio 
Public Records Act does not require disclosure of 
records the release of which is prohibited by federal 
law. Ohio Rev.Code§ 149.43(A)(l)(v). Based on that 
exception, the Ohio .Public Records Act does not 
conflict . with the FERP A and the state and federal 
statutes can coexist. Furthennore, the Miami case 
expressly adjudicated the relationship between two 
parties: Miami University and the editors of The 
Miami Student. See Stale ex rel. Miami St11de111, 680 
N.E.2d at 957. We assume that the rights and 
responsibilities established in that case were satisfied 
long ago. Unlike the case at bar, the editors in the 
Miami case pe1mitted Miami to redact significantly 
the student disciplinary records prior to disclosure 
and, in its mandamus, the Ohio Supreme Court 
expanded the list of items that Miami could redact. 
Id. at 959. After concluding that student disciplinary 
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records were not "education records," the Court still 
pennitted Miami to redact the following "personally . 
identifiable information" in accord with the FERP A: 
the student's name; Social Security Number; student 
identification number; and the exact date and time of 
the alleged incident. Id. With these court-imposed 
redactions, the mandamus appears to comport with 
the FERPA's requirements. See id. at 960 (COOK, J. 
dissenting). 

Jn the case sub Judice, The Chronicle seeks records 
fraught with personally identifiable information and 
virtually untainted by redaction. Given the vast 
difference in the records sought by The Chronicle, it 
is by no means clear that the Miami case would 
support, without exception, the release of those 
records. 

[ 1 I J[l 2] Finally, the district court was not bound by 
the Ohio Supreme Court's interpretation of 
"education records" under the FERP A. While federal 
courts inust defer to a Stai:e court's interpretation of 
its own Jaw, Terminiello v. Citv o[ Chicago, 33 7 U.S. 
L 4, 69 S.Ct. 894, 93 L.Ed. 1131 (1949), federal 
courts owe no deference to a state court's 
interpretation of a federal statute, Kuhnle Brorhers: 
Inc. v. Countv o[ Geauga, 103 F.3d 516. 520 (6th 
Cir.1997) ("Notions of federalism do not require this 
court to follow a State court's holdings with respect to 
federal questions."). 

Because the district court's conclusions were based 
entirely on federal law, and the federal law does not 
conflict with state law, we agree with the district 
court's conclusion that preemption is not implicated 
in this case. · 

E. Student Disciplinary Records, Education 
Records and the FERP A 

. uiJ The Chronicle argues that the district court eired 
. in concluding that student· disciplinary records are 

"education records" within the contemplation of 
FERP A. The Chronicle states that there is no 
evidence that Congress ever intended the FERJ' A to 
pr()tect records other than those records relating to 
individual student academic perfonnance, financial 
aid or scholastic probation'. In addition, The 
Chronicle contends that sb.!dent dJ.sciplinary records 
involving criminal offenses *812 sliolild be construed 
as unprotected law enforcernent records. Otherwise, 

the FERP A affords "special" privacy rights to 
students that the general public does not enjoy. 

[14][151 As noted above, we review de novo issues of 
statutory interpretation. Walton. 192 F.3d at 592. 
"We read statutes and regulations with an eye to their 
straightforward and commonsense meanings." 
Henrv Ford Health Svs. v. Shala/a. 233 F.3d 907, 
910 (6th Cir.2000). "When we can discern an 
unambiguous and plain me.aning from the language 
of a statute, our task is at an end." Barllik v. U.S. 
Dem. o[ Labor. 62 F.3d 163. ·166 (6th Cir.1995). 
With these principles in hand, we turn to the words of 
Congress for guidance on this issue. 

The FERJ' A broadly defines "education records" as 
"those records, files, documents, and other materials 
which (i) contain information directly related to a 
student; and (ii) are maintained by an educational 
agency or institution or by a person acting for such 
agency or institution." 20 U.S.C. § 1232g(a)(4)(A). 
Under a plain language interpretation of the FERJ'A, 
student disciplinary records are education records 
because they directly relate to a student and are kept 
by that student's university. Notably, Congress made 
no content-based judgments with regard to its 
"education records" defmition. We find nothing in 
the statute or its legislative history to the contrary, 
and the various state court and federal district court 
cases cited by The Chronicle do not sway our 
conclusion.llill In fact, a detailed study of the statute 
and its evolution by amendment reveals that 
Congress intends to include student disciplinary 
records within the meaning of "education records" as 
defme'd by the FERP A. This intention is evinced by a 
review of the express statutory exemptions from 
privacy and exceptions to the definition of "education 
records." 

FN 13. Some exemptions and exceptions, 
both in the statute and ·the DOE's 
regulations, have been added in response to 
those cases cited by The Chronicle. 

The FERP A sanctions the release of certain student 
disciplinary records in several discrete situations 
through exemption. The Act does not prohibit 
disclosure "to an alleged victim of any crime of 
violence ... or a nonforcible sex ·offense, the final 
results of any disciplinary proceeding conducted by 
the institution against the alleged ·perpetrator .... "20 
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U .S.C. § I 232g(b)(6)(A) (emphasis added). The 
public generally may be informed of "the final results 
of any disciplinary proceeding conducted by [an) 
institution against a sti.ident who is an alleged 
perpetrator of any crime of violence ... or a 
nonforcible sex offense, if the institution determines 
... that ·the student committed a violation of the 
institution's rules or policies with respect to such 
crime or offense." Id. at§ 1232g(b)(6)(B). "[T]he 
final results of any disciplinary proceeding (i) shall 
include only the name of the student, the violation 
committed, and any sanction imposed by the 
institution on that student; and (ii) may include the 
name of any other student, such as a victim or 
witness, only with the written consent of that other 
student." Id. at§ 1232g(b)(6)(C). 

These two exemptions clearly evolve from a base 
Congressional assumption that student disciplinary 
records are "education records" and thereby protected 
from disclosure. Working from that base, Congress 
selected two particular situations in which otherwise 
protected student disciplinary records may be 
released. And ·even then, Congress significantly 
limits the amount of information that an institution 
may release and the people to whom the institution 
may release such information. In the first pro\'ision, 
Congress balanced the privacy interests of an alleged 
perpetrator*813 of any crime of violence or 
nonforcible sex offense with the rights of the alleged 
victim of such a crime and concluded that the right of 
an alleged victim to know the outcome of a student 
disciplinary proceeding, regardless of the result, 
outweighed the alleged perpetrator's privacy interest 
in that proceeding. Congress also determined_ that, if 
the institution determines that an alleged perpetrator 
violated the institution's rules with respect to any 
crime of violence or nonforcible sex offense, then the 
alleged perpetrator's privacy interests are trumped by 
the public's right to know about ~uch violations. In so 
doing, Congress acknowledged that student 
disciplinary records are protected from disclosure 
but, based on competing public interests, carefully 
pennitted schools to release bits of that information 
while retaining a protected status for the remainder. 

Next, the disciplinary records of a student posing a 
significant risk to the safety or well-being of that 
student, other . students, or other members of the 
school. community may be disclosed to individuals 
having a "legitimate educational interest[ ] in the 

behavior of the student." Id. at § 1232g(h)(2). This 
provision recognizes that a student has a privacy 
interest in his or her disciplinary records, even if. 
those records reflect that the student poses a 
significant safety risk. Congress concluded that, 
although such information may be included in the 
student's education record, schools may disclose 
those disciplinary records to teachers and school 
officials. Obviously this narrow exemption does not 
contemplate release of the student disciplinary 
records to the general public. 

Finally, if an institution of higher education 
detennines that a student, under the age of twenty­
one, "has committed a disciplinary violation with 
respect to" the use or possession of alcohol or a 
controlled substance, then the institution may 
disclose infomrntion regarding such violation to a 
parent or legal guardian of the student. Id. at § 
I 232g(i)(I ). Once again, this provision explicitly 
recognizes that· student disciplinary records are 
education records and therefore are protected from 
disclosure. In spite of that protection, Congress 
concluded that a parent, not the general public, had a 
right to know about such violations. 

lifil If Congress believed that student disciplinary 
records were not education records under the 
FERP A; then these sections would be superfluous. lt 
is well established that a court must avoid an 
interpretation of a statutory provision that renders 
other prov1s1ons superfluous. · Frevtag v. 
Commissioner o( lnternal Revenue. 501 U.S. 868, 
877, 111 S.Ct. 2631, 115 L.Ed.2d 764 Cl 991). 

· Congress is the appropriate body to address whether 
student disciplinary records should be open to the 
public and under what circumstances. Congress has 
proven through the. exemptions discussed above that, 
when faced with a situation justifying limited student 
disciplinary record disclosure, it is willing and able to 
carefully draft a provision pennitting such disclosure. 
Until Congress broadens these . exemptions or 
otherwise alters the clear statutory language, we must 
conclude that student disciplinary records remain 
protected under the term "education records." fDlil 

FN14. If we were unable to determine 
whether student disciplinary· records were 
education records from the plain language in 
ihe stahlte,. we would of course defer to a 
reas6nable agency interpretation · of the 
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issue. In 1995, the DOE made the following 
conclusion: 

Based on the broad definition of 
'education records,' which includes those 
records, files, documents, and other 
materials that contain infonnation directly 
related to a student, except those that are 
specifically excluded by statute, all 
disciplinary records, including those 
related to non-academic or criminal 
misconduct by students, ·are 'education 
records' subject to FERPA. 

60 F.R. 3464, 3465 (1995). Given the fact 
that the DOE reached the same conclusion 
that we. did,· we find it to be a well 
reasoned and pennissible construction of 
the statutory language and we would 
adopt the DOE's construction. 

"814 In addition to the exemptions discussed above, 
Congress also provided some . exceptions to the 
"education records" definition. Relevant among those 
exceptions, the term "education records" does not 
include "records maintained by a law enforcement 
unit of the educational agency or institution that were 
created by that law enforcement unit for the purpose 
of law· enforcement." 20 U.S.C. § 
1232g(a)(4)(B)(ii). Because law enforcement records 
are by definition not education records, the FERJ' A 
does not protect law enforcement records or place 
restriction on their disclosure. 

U11 The Chronicle notes, without objection, that 
student disciplinary proceedings can and sometimes 
do involve serious criminal conduct. Based upon that 
fact, it argues that student disciplinary records 
addressing such conduct are law enforcement records 
and should be disclosed to the public. Faced with this 
argument and the fact that this provision is somewhat 
ambiguous, the district court turned to the DOE's 
regulations for interpretive assistance. We agree with 
this approach. 

In Chevron U.S.A., Inc. v. NRDC. 467 U.S. 837. I 04 
S.Ct. 2778. 81 L.Ed.2d 694 0984), the Supreme 
Court outlined a two-step procedure to determine 
Congi·essional intent in a statute. · First, Chevron 
requires courts to determine whether Congress has 
directly spoken to the precise question at issue.· Id. 

at 842-43 104 S.Ct. 2778. If so, then this panel 
must give effect to the unambiguously expressed 
intent of Congress, Id. If the statute is silent or 
ambiguous with respect to the specific issue, this 
Court must defer to the agency's interpretation as 
long as it is based on a permissible construction of 
the-statute. Id. 

Ilfil We find the following definitions and 
interpretations to be reasonable and pe1missible 
constructions of the relevant statute. "A [l]aw 
enforcement unit means any ... component of an 
educational agency or institution ... that is officially 
authorized or designated by that agency or institution 
to [ e ]nforce any local, State, or Federal law . ., or 
[m]aintain the physical security and safety of the 
agency or institution." 34 C.F.R. § 99.B(a)(I )(i),(ii). 
"A component of an educati_onal agen~y or institution 
does not lose its status as a law enforcement unit if it 
also perfonns other, non-law enforcement functions 
for the agency or institution, including investigation 
of incidents or conduct that constitutes or leads to a 
disciplinary action or proceedings against the 
student." id. at § 99.8(a)(2). Jn fact, "[r]ecords 
created and maintained by a law enforcement unit 
exclusively for a non-law enforcement purpose, such 
as a disciplinary action or proceeding conducted by 
the educational agency or institution" are not records 
of a law enforcement unit. Id. at § 99.8(b)(2)(ii). In 
addition, "[i]f a law enforcement unit of an institution 
creates a record for law enforcement purposes and 
provides a copy of that record to a ... school official 
for use in a disciplinary proceeding, that copy is an 
'education record' subject to FERP A . if it is 
maintained by the ,,, school official.. .. "60 F.R. 3464 
3466, Finally, "[ e )ducation records ... do· not lose 
their status as education records and remain subject 
to the Act, including the disclosure provisions ... , 
while in the possession of the law enforcement unit." 
34 C.F.R. at§ 99.8(c)f?). 

The DOE also defines disciplinary action or 
proceeding as "the investigation, adjudication, *815 
or imposition of sanctions by an educational agency 
or institution with respect to an infraction or violation 
of the internal rules of conduct applicable to students 
of the agency or institution." id. at §_22J,. With 
these definitions in .mind, the DOE states that, "[i]n 
contrast to law enforcement unit records the 
Department has been legally constrained to tre~t the 
records of a disciplinary action or proceeding as 
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'education records' under FERPA (20 U.S.C. 1232g), 
that is, protected against non-consensual disclosure 
except in statutorily specified circumstances." 60 
F.R. 3464, 3464. Finally, the DOE concludes that 
"all disciplinary records, including those related to 
non-academic or criminal misconduct by students, 
are 'education records' subject to FERPA." 60 F.R. 
3464, 3465. 

The agency draws a clear distinction between student 
disciplinary records and law enforcement unit 
records. The former are protected as "education 
records" under the FERP A without regard to their 
content while the latter are excluded from the 
definition of "education records" and receive no 
protection by the FERP A. In the records request that 
gave rise to the underlying suit and this appeal, The 
Chronicle asked Mia.1rii and Ohio State to please send 
"copies of records of all disciplinary proceedings 
handled by the university's internal judicial system 
for the calendar years 1995 and 1996." The 
Chronicle Requests, J.A. at 425-26. Even though 
some of the disciplinary proceedings may have 
addressed criminal offenses that also constitute 
violations of the Universities' rules ot policies, the 
records from those proceedings are still protected 
"education records" within the meaning of the 
FERPA.fl!.1.,\ 

FN15. The holding in Bauer v. Kincaid 759 
f.Su00. 575CW.D.Mo.1991), does not affeCt 
this conclusion. Having closely reviewed 
Bauer. we believe that the records sought in 
that case, criminal investigation and incident 
. records compiled and maintained by the 
Southwest Missouri State University Safety 
and Security Department, would likely fall 
within the current law enforcement unit 
records excepti~n. In fact, the subsequent 
amendments to the FERPA and its 
regulations were likely designed to bring the 
Bauer documents clearly within the. law 
enforcement unit records exception: See20 
U.S,C. § 1232g(a)(4)(B)(ii); 34 C.F.R. § 

99.8(a)(l)Ci),(iir It· goes without saying, 
however~ that the ·records sought in Bauer, 
incident and criminal investigation reports 
gathered and maintained by a campus safety 
and security department, are entirely 
different than the records sought by The 
Chronicle in this case, to wit, copies of 

records of all disciplinary proceedings 
handled by the university's internal judicial 
system. 

F. The Right to Discovery 

The Ch1'011i"cle contends that the district court 
committed reversible error when it declined to allow 
discovery in this matter". In its motion to establish an 
order of procedw-e, The Chronicle asked the district 
court, pursuant to Fed.R.Civ.P. 56CO, for an order 
establishing a cut-off date for discovery, a deadline 
for motions, and a date for an evidentiary hearing. 
The district court denied this motion, concluding that 
there were no genuine issues of material fact. We 
agree. 

[191[201 The district court's decision not to permit 
The Chronicle discovery before ruling on the motion 
for summary judgment and permanent injunction is 
reviewed by this Court for abuse of discretion. See 
Good v. Ohio Edison Co .. 149 F.3d 413. 422 (6th 
Cir.1998). An evidentiary hearing typically is 
required before an injunction may be granted, but a 
hearing is not necessary where no triable issues of 
fact are involved. See United States v. McGee, 714 
F.2d 607, 613 (6th Cir.1983). "This court requires 
'[a] party invoking [Rule 56(f) ] protections [to] do 
so in good faith by affirmatively demonstrating ... 
how postponement of a ruling on the motion will 
enable him, by discovery or *816 other means, to 
rebut the movant's showing of the absence of a 
genuine issue of fact.' " Good, 149 F.3d at 422 

·(citing Emmons v. Mclaughlin. 874 F.2d 351, 356 
(6th Cir.1989) (additional citations omitted)) . 

(£11 The Chronicle lists three areas in which 
permitting discovery could have led to questions of 
material fact. The Chronicle contends that a close 
review of the UDB proceedings would have shed 
light on whether any or all of the disciplinary records· 
generated are "education records" or ., ' "law 
enforcement records" within the meaning of FERP A. 
This question is answered by law not by fact. The 
Universities and the DOE conceded that some 
disciplinary proceedings address criminal con~uct; 
through deference to the DOE's rules and regulat10ns, 
we conclude as. a matter of law that such records are 
education records nonetheless. Next, The Chronicle 
contends. that . additional discovery would have 
allowed. it to test the DOE's claim of irreparable 
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harm. As we discuss below, based upon the facts in 
the record, the harm in releasing student disciplinary 
records was indeed irreparable and no amount of 
discovery could possibly change that. The district 
court did not abuse its discretion in denying 
discovery. Finally, The Chronicle argues that it might 
have uncovered facts refuting the DOE's claim that 
criminal statistic availability satisfied The Chronicle's 
First Amendment rights. This infonnation is 
irrelevant because student disciplinary proceedings 
are not criminal proceedings. The Constitution .does 
not guarantee any rights to the records relating to 
student disciplinary proceedings. 

The district court was faced with questions of law 
and additional discovery would not aid in the 
resolution of those questions. Accordingly, the 
district court did not abuse its discretion when it 
denied The Chronicle's motion for discovery and a 
hearing. 

G. Injunctive Relief 

The district court permanently enjoined the 
Universities "from releasing student disciplinary 
records or any 'personally identifiable information' 
contained therein, as defined in [the] FERP A and its 

· corresponding regulations, except as otherwise 
expressly permitted· under [the) FERPA." The 
Chronicle contends that the DOE failed to establish 
the necessary prerequisites to seclire a permanent 
injunction. It follows, according to The Chronicle, 
that the district court abused its discretion in granting 
such extraordinary· relief without sufficient support. 

· [22)[23] "In order to obtain either a preliminary or 
permanent injunction, [a party] must demonstrate that 
faUure to issue the irijunction is likely to result in 
ineparable harrri." · Kallstrom v. Citv of Columbus, 
136 F.3d 1055, 1068 (6th Cir.1998}. In addition, the 
party seekiri.g injunctive relief generally must show 
that there is no other adequate remedy at law. See 
id: at 1067; · see also 'Weinberger. v. Roriiero­

Bai'ceto. 456 U.S. 305, 311-320, 102 S.Ct. 1798. 72 
L.Ed:2d' 91 (1982)' ("The Court has repeatedly held 
thalthe basis for injunctiv'e relief in the federal courts 
has. always ,; 'beeD" iITeparable injury and · the 

. inacte'q'uacy oflegal remedies.") (citations omitte'd). If 
~ . . 

injunctive relief is proper, it should be no broader 
than necess·ary fo remedy the hanri' at issue. 
Kallstrnm. 136 F.3d at1069. 

Ll.1} As an initial matter, the DOE contends that 
irreparable harm is presumed because the FERP A 
statutory scheme authorizes the government to obtain 
injunctive relief to prevent violations. In support of 
this proposition, the DOE cites *817CSX Transp .. 
Inc. v. Tennessee State Bd. of Equalization, 964 F.2d 
548, 551 (6th Cir.1992), and other cases from the 
Eighth and Ninth Circuits. See, e.g., United States 
v. Odessa Union, 833 F.2d 172, 175 (9th Cir. 1987); 
Burlington Northern R.R. v. Bair, 9S?°F.2d 599. 601 
(8th Cir.1992). CSXheld that when: 

Congress has expressly authorized the granting of 
injunctive relief to halt or prevent a violation of [a 
statute], traditional equitable criteria do not govern 
the issuance of preliminary injunctions under [that 
statute]. In order to issue Ii preliminary injunction 
under [the statute], a court must determine only 
whether there is "reasonable cause" to believe that 
a violation of [the statute] has occurred· or is about 
to occur. 

964 F.2d ·at 551 (citations omitted). However, the 
statute in CSX"expressly conferred jurisdiction on 
Uniied States district courts 'to grant such mandatory 
and prohibitive injunctive relief ... as may be 
necessary to prevent, restrain, or terminate' any 
violations of the section." Id. at 550.ffil.Q The Eighth 
and Ninth Circuits interpreted identical or similar 
language. 

FN 16. The original section of the statute 
involved in CSX expressly provided for 
injunctive relief. · See § 306(2) of the 

. Railroad Revitalization and Regulatory 
Reform Act of 1976, originally codified at 
49 U.S.C. § 26c (1976). When the Act was 
recodified at 49 U.S.C. § I 1503(c), the 
express authority to enjoin was omitted from 
the statute,. but' Congress stated that 
language changes that occurred during 
recodification were not intended to be · 
substantive. Therefore, the court held that §_ 
l 1503(c) still expressly granted "the 
authority to district courts to issue injunctive 
relief to prevent or terminate violations." 
CSX 964 F.2d at 550. 

When a recipient of funds fails to comply with the 
FERP A, Congress permits the Secretaiy of Education 
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to "take any ... action authorized by law with respect 
to the recipient." 20 U.S.C. § 1234c(a)(4). While this 
provision certainly pennits the DOE to bring a cause 
of action, including, inter alia, an action for 
injunctive relief, it does not expressly authorize the 
granting . of injunctive relief to halt or prevent a 
violation of the FERP A. Cf CSX Transportation. 
Inc. 964 F.2d at 551. Given the assortment of 
remedies available in the FERP A, Congress by no 
means foreclosed the exercise of equitable discretion. 

Compare Weinberger, 456 U.S. at 311-320; I 02 
S.Ct. 1798 (providing a thorough discussion of 
instances when courts should and should not balance 
equitable considerations) with United Stales v. 
Szoka. 260 F.3d 516,. 523-24 (6th 
Cir.200l)(discussing a statute in which Congress 
foreclosed the exercise of equitable discretion). 
Accordingly, the · "reasonable cause" standard 
enunciated in CSX does not apply to the instant case 
and we must embrace our traditional role in 
equity .llill 

FN 17. Because the statute in this case 
clearly is distinguishable from the statute in 
CSX, we express no opinion as to the 
validity of the "reasonable cause standard" 
in general.. 

Our first step is to determine whether "failure to issue 
the injunction is likely to result in irreparable harm." 

Kallstrom 136 F.3d at 1068. With that in mind, we 
consider the express purposes of the FERP A as well 
as the parties and interests involved in this Htigatioh. 

Ll2} One explicit purpose of the FERPA is "to .protect 
[students'] rights to privacy by limiting the 
transferability of their records without their 
consent." Joint Statement, 120 Cong. Rec. 39858, 
39862 (1974).fi'ill. Congress effectuated this purpose 
by providing that: ."No funds shall *818 be made 
available ·under any applicable program to any 
educational agency or institution which has a policy 
or practice· of releasing, or providing access to, any 
personally identifiable information in. education 
records." 20 U.S.C. § .1232g(b)(2).FN 19 Therefore, 
the Universities' continued. release of student 
disciplinary records clearly will.injure the reputations 
of the students involved, including the perpetrator, 
the victim and any witnesses. In addition, the 
inherent privacy interest that Congress. sought to 
protect will be greatly diminished. Once personally. 

identifiable information has been made public, the 
harm cannot be undone. 

FN 18. Ten years before Congress enacted 
the FERPA, the Supreme Court surmised 
that "the First Amendment has a penumbra 
where · privacy is protected from 
governmental intrusion." Gri.'{wold v. 
Connecticut. 381 U.S. 479 482. 85 S.Ct. 
1678, 14 L.Ed.2d 510 (1965). Accordingly, 
certain student privacy interests are 
recognized in the FERP A and may find 
protection in the Constitution. 

FN 19. As we noted above, this prov1smn 
creates a binding obligation on schools that 
accept federal funds not to release education 
records without consent. The' FERP A 
provisions permit the DOE to enforce this 
obligation. 

[26] [27] "When a specific interest and right has been 
conferred upon the United States by statute, the 
remedies and procedures for enforcing that right are 
not to be narrowly construed so as to prevent the 
effectuation of the policy declared by Congress." 
United States v. York. 398 F.2d 582. 586 (6th 
Cir.1968). The United States (and the DOE) brought 
this action to·ei:tforce the Universities' guarantees and 
to protect the privacy interests of the students at those 
Universities.llilll To .be sure, ours .is a ·"government 
of the. people, by the ·people, for the people." A. 
Lincoln, Gettysburg Address (1863) (quoted in U.S. 
Terni'Liinits, Inc. v. Thornton. 514 U.S. 779. 821, 115 
S.Ct. 1842, 13 l L.Ed.2d 881 (1995)). It logically 
follows that if Congress values the privacy interests 
acknowledged in .the Congressional record, and 
authorizes the DOE to . enforce. those privacy 
interests, it must also con~emplate that the DOE 
experiences the irreparable, :harm suffered by those 
students. whose privacy interests are violated. See · 
generally United States ,v. Cit)' and Countv o( San 
Francisco. 310 U.S. 16, 29-31, 60 S.Ct. 749. 84 
L.Ed. ·1050 (1940) (interpreting a stat).lte:that.all6w~d 
the United. States to enjoin · San Francisco, 
presumably for the benefit of .the City's -citizens, 
without requiring the .. United. ,,States ... to shqw 
irreparable -harm); see also.. Board a( Comm'rs o( 
Jackson Counlv v. United.Stales. 308 .U.S. 343. 349. 
60 S.Ct. 285, 84 L.Ed. 313 Cl 939) (recognizing the 
United States's authority to enforce a treaty and in so 
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doing, sue on behalf of a Native American who had 
been improperly taxed by Jackson County, Kansas). 
Viewing this conclusion in conjunction with the fact 
that Congress granted the DOE authority to sue, 
presumably for injunctive relief, to enforce the 
Universities' obligations under the FERP A; we find 
that the DOE will suffer irreparable harin if the 
Universities are not enjoined from releasing the 
subject student disciplinary records. 

FN20. Congress did not establish 
individually enforceable rights through the 
FERP A. Gonzaga University, --- U.S. ----, 
slip op. at 12-1 3, 122 S.Ct. 2268. 536 U.S. 
273. at ----, 122 S.Ct. 2268, 153 L.Ed.2d 
309 at ---- 2002 WL 1338070 at *9. 
Instead, Congress acknowledged students' 
and parents' privacy interests as a whole and 
empowered the DOE to protect those 
interests when a University systemically 
ignores its obligations under the FERP A. 
See id. See also20 U.S.C. § 1232g (b)(l)-(2), 
§ 1234c (a); 

I1fil Moreover, millions of p.eople in our society have 
been or will become sti.Idents at an· educational 
agency or institution, and those· people 'are the object 
of FERP A's privacy guarantees. Accordingly, 
systematic violations of the FERP A provision result 
in appreciable consequences to the public and no 
doubt are a matter of public interest. See Virginian 
Railwav v. System Federation No. 40, 300 .U.S. 515, 
552, 57 S.ct. 592, 81 L.Ed. 789 (1937). In cases 
involving the public interest as defined or protected 
by an Act of. *819 Congress, courts have long beld 
that equitable discretion "must be exercised in light 
of the large objectives of the Act. For the standards of 
the public interest not the requirements of private 
litigation measu~e the . propriety and need for 
injunctive relief in these cases." Hechi, 321 U.S. at 
331. 64 S.Ct. 587. "Courts of equity, may, and 
frequently do, go much farther both to g'ive and 
withhold ·relief in furtherance .of ih~ p,ublic int~r~st 
than they are accustcitji~d to go wqen only priv'!le 
interests are involved." Virginian Railwav, 300 U.S. 
at 552. 57.S.Ct .. at 601 (citations omi\ted). /il.~srd on 
this broad.grant of eflu.itable discretjp11, :--ve c.oriclude 
that the United ._States must represent the pµblic 
intere~ts !It stake .. In light o( the i/oble and brpad 
objectives of (he FERPA and the irr~parable harin to 
the public interest, injunct.ive relief was appropriiite 

in this case. 

[29][30] The Chronicle also argues that 20 U.S.C. § 
1232a prevents the district court's injunction. In sum, 
the statute states that no provision "shall be construed 
to authorize any department, agency, officer, or 
employee of the United States to exercise any 
direction, supervision, or control over · ... any 
educational school system." Id. "[T)his concern was 
directed primarily at .the . possibility of [DOE's] 
assuming the role of a national school board," but it 
may also apply if a federal court plays "an overly 
active role in supervising" a state's expenditures of 
federal funding.· Wheeler v. Barrera, 417 U.S. at 4 .16-
19, 94 S.Ct. 2274: see also Craw(ord v. Pittman, 
708 F .2d I 028;· I 036 (5th Cir.1983 ). The district 
court does not take an overly active role in the 
Universities' function and the injunction does not 
involve supervision of a state's expenditures. "Ow· 
decision requires only that [the Universities] fulfill 
the contract[s] [they] made y,rhen [they]· chose to 
receive federal moneys under.the Act." Craw(ord, 
708 F.:id at I 036. We reject The Chronic/e's 
argument under § 1232a. 

Based upon the foregoing analysis, we hold that 
continued release of student disciplinary records will 
irreparably harm the United States and the DOE. 
Before a permanent injunction issues, however, we 
must determine whether there is any other adequate 
remedy at law. Kallstrom, 136 F.3d at 1067. The 
Chronicle contends that money damages or 
administrative remedies will satisfy the. injuries 
suffered by the DOE. Even if equitable relief is 
appropriate, The Chronicle believes· that the district 
court's-blanket injunction is too broad. 

Ll.1l "[A]n injury is not fully compensableby money 
damages if the nature of the plaintiffs loss would 
make damages difficult to calculate." Basicomputer 
Corp., 973 F .2d at 51 L In· general, a loss of privacy 
and injury to reputation are difficult .to calculate. 
These difficulties are compounded by the fact that the 
DOE or The. Chronicle have no way ofkno.wing how 
many people would require,,compensation and. how 
much money would compensate each injury. 
Moreover,, we have already concluded that the harm 
suffered by the myriad number of students affected 
by the continued release of student disciplinary 
records is ·irreparable,· and by definition, not 
compensable. Accordingly, money . damages are 
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insufficient relief. 

. ill] Second, none of the administrative remedies 
authorized by the FERPA would stop the violations. 
The Ohio Supreme Court's decision in Miami serves 
as precedent to compel Miami and Ohio State to 
release student disciplinary records in the absence of 
a federal court injunction. Thus, it would be nearly 
impossible to obtain voluntary compliance under 20 
U.S.C. § 1234c(a)(3). Cutting off federal funding 
W1der 20 U.S.C. § 1234c(a)(l) would be detrimental 
to the Universities' educational purpose and would 
injure more students than it would protect. 
Furthermore, *820 it would not guarantee compliance 
with the purpose of the FERP A because the 
defendants would still feel constrained to follow the 
Ohio Supreme Court's interpretation of the Act. 

f33] Next, a cease and desist order under 20 U.S.C. § 
l 234c(a)C2) is inadequate for two reasons. First, it 
requires new enforcement measures each time a 
violation occurs. Second, as the districfcourt noied, a 
cease and desist order is not self-executing-it can 
only be enforced by withholding funds or by 
referring the matter to the Attorney General for 
enforcement. We have already noted that withholding 
funds is inadequate and piecemeal enforcement leads 
to intermittent violative releases that would otherwise 
be protected by permanent injunctive relief. Having 
balanced the alternatives, the district court's 
permanent injunction was not an abuse of discretion. 

[34] Finally, The Chronicle contends that the district 
cou1i's injunction was 'too broad. Courts regularly 
have afforded much more invasive relief, with less 
consideration, as a result of state violations of 
spending conditions. See, e.g .. King. 392 U.S. at 
332-33, 88 S.Ct. 2128 (striking a state regulation as 
invalid because it defined a term in a manner that was 
inconsistent with the spending clause condition); 
Townsend v. Swank. 404 U.S. 282. 285-86, 92 S.Ct. 
502, 30 L.Ed.2d 448 (1971) (striking a state statute 
without even addressing the form of relief); Rosado 
v. Wvman. 397 U.S. 397, 420-22, 90 S.Ct. 1207 25 
L.Ed.2d 442 (1970) (enjoining the release of federal 
welfare funds). Over the years, courts have expressed 
a reluctance to require states to expend a great deal of 
their own revenue to comply with federal spending 
conditions, see Rosado 397 U.S. at 42 L 90 S.Cl. 
1207, and have declined to enforce open-ended and 
potentially burdensome obligations, see Pennhurst 

Stale Schoof and Hospitaf. 451 U.S. at 29. 101 S.Ct. 
l 531. Instead, courts generally seem to prefer 
prospective relief like the permanent injunction 
issued in this case. See id. Because this injunction 
is crafted to protect the privacy interests embodied in 
the FERPA, and is narrowly tailored to enjoin only 
the release of student disciplinary records or any 
personally identifiable information contained therein, 
except as otherwise expressly permitted under the 
FERPA, we conclude that the district court did not 
abuse its discretion in granting such relie r.nru 

FN2 l. We note that if Congress changes the 
definition of "education records" or 
otherwise alters the balance struck in the 
FERP A such that a different interpretation 
of student disciplinary records must be 
reached, or the DOE changes its 
interpretation of law enforcement unit 
records, The Chronicfe or the Universities 
may move the district court to lift the 
injunction. Moreover, if the Universities 
choose to discontinue their receipt of federal 
education funds, then they may also move 
the court to lift the injunction and release 
student disciplinary records to the extent 
authorized by law. 

H. The First Amendment 

Q.2 The Chronicle contends that there is a First 
Amendment right of access to student disciplinary 
records detailing criminal activities and punishment. 
To the extent that the permanent injunction limits 
access to those documents, The Chronicle. argues that 
it constitutes a violation of The Chronicle's First 
Amendment rights. 

Q.fil "It has generally been held that the First 
Amendment does not guarantee the press a 
constitUtional tight of special access to information 
not available to the public generally." Branzburg v. 
Haves, 408 U.S. 665, 684-85, 92 S.Ct. 2646, 33 
L.Ed.2d 626 Cl 972). Moreover, "[t)he Constitution 
itself is [not] a Freedom of Information Act," 
permitting the release 'of government records at the 
will of the public. *821Ho11chi11s v. KOED, Inc .. 
438 U.S. l, 14, 98 S.Ct. 2588, 57 L.Ed.2d 553 
(] 978). "Neither the First Amendment nor the 
Fourteenth Amendment mandates a right of access to 
government information or sources of information 
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within the government's control." Id at 15. 98 S.Ct. 
2588. 

Q1J That being said, the Supreme Court repeatedly 
has recognized a First Amendment right of access to 
criminal trials, proceedings, and records. Richmond 
Newspaoers v. Virginia, 448 U.S. 555, 580. I 00 S.Ct. 
2814. 65 L.Ed.2d 973 ( 1980) ("the right to attend 
criminal trials is implicit in the guarantees of the First 
Amendment")FNZ! As the Supreme Court explained, 
a qualified right of access attaches where ( 1) the 
information sought has "historically been open to the 
press and general public"; and (2) "public access 
plays a significant positive role in the functioning of 
the particular process in question[.]" Press­
Enterprise Co. '" Superior Court (Press-E111errrise 
II), 478 U.S. I, 8, 106 S.Ct. 2735. 92 L.Ed.2d I 
( 1986) (applying this test and recognizing a qualified 
right of access to a preliminary hearing transcript in a 
criminal matter). Once the qualified First 
Amendment right of access attaches, it can "be 
overcome only by an overriding interest based on 
findings that closure is essential to preserve higher 
values and is naiTowly .tailored to . serve that 
interest." Press-Enterpri.rn Co. v. Superior Courl 
(Press-Enterprise f!. 464 U.S. 50 I, 510, I 04 S.Ct. 
819, 78 L.Ed.2d 629 (1984). "The right of access is 
not absolute, however, despite these justifications for 
the open courtroom." Brown & Williamson Tobacco 
Corp., 710 F.2d at 1179. 

FN22. In the heat of these landmark 
Supreme Court decisions, this Court 
concluded that "[t]he Supreme· Cotui's 
analysis of the justifications for access to the 
criminal courtroom apply as well to the civil 
trial." Brown & Williamson Tobacco Corp. 
V. F.TC. 710 F.2d 1165 11.78 (6th 
Cir.1983) (vacating the lower court's order 
to seal certain F.T.C. documents filed in the 
cou11's record during a preenforcement 
challenge to proposed changes in cigarette 
testing) (citing Richmond Newsoapers. 448 
U.S. at 580 n. 17 I 00 S.Ct. 2814 (noting 
that historically civil trials have been 
presumptively open, but declining to decide 
whether they enjoy a First Amendment right 
of access because the issue was not before 
the Cou1t)), cert. denied, 465 U.S. 1100. I 04 
S.Ct. l 595, 80 L.Ed.2d 127 (1984). See, 
e.g., Smith 11. United States Dist. Cow·t 956 

F.2d 64 7. 650 (7th Cir.1992) (recognizing a 
right of access to civil proceedings). 

From the outset, The Chronicle colors certain student 
disciplinary proceedings as criminal proceedings. 
First, The Chronicle notes that university disciplinary 
boards adjudicate various infractions of student rules 
and regulations which may include: underage 
drinking; physical and sexual assault; and theft and 
destruction of property. It then contends that, by 
hearing these cases, the university disciplinary boards 
interfere with the traditional criminal prosecutions 
that would otherwise remedy this criminal behavior. 
If these cases were instead handled through 
traditional criminal prosecutions, The Chronicle 
argues, then the First Amendment would undeniably 
require access to the underlying criminal trials, 
proceedings and records. That these ostensibly 
criminal activities are dressed up as st-udent rule 
infractions does not change the fact that student 
disciplinary boards are adjudicating criminal matters, 
and those criminal matters have historically enjoyed 
open access to the press and general public. 

In drawing these conclusions, The Chronicle omits a 
few important facts. University disciplinary 
proceedings are not criminal proceedings despite the 
fact that some behavior that violates a university's 
rules and regulations may also constitute a crime. For 
many reasons, student disciplinary proceedings do 
not "afford the student the oppmiunity to secure 
counsel, to confront and cross-examine witnesses 
supporting*822 the charge, or to call his own 
witnesses to verify his version of the incident." 
Goss v. Looez, 419 U.S. 565. 583. 95 S.Ct. 729, 42 
L.Ed.2d 725 ( 1975). Not only are students often 
denied the procedural due process protections 
cherished by our judicial system, they are also denied 
procedural finality. The protections against "double 
jeopardy" do not attach to university disciplinary 
proceedings; therefore, as the Ohio State and Miami 
student handbooks explain, a student may be 
disciplined or sanctioned by the Universities and still 
be subject to local, state or federal criminal 
prosecution for the same offense.Etfil This is true 
because student disciplinary proceedings govern the 
relationship between a student and his or her 
university, not the relationship between a citizen and 
"The People." Only the latter presumptively 
implicates a qualified First Amendment right of 
access to the proceedings and the records. See 
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Richmond Newspapers. 448 U.S. at 580. I 00 S.Ct. 
2814; Press Enterprise If. 478 U.S. at 8, 106 S.Ct. 
2735. 

FN23. Code of Student Conduct, Miami 
University, 3, I.A. 524; ·Code of Student 
Conduct, The Ohio State University, 85, 
J .A. 546. "Students are also advised that a 
disciplinary action by the University does 
not preclude the possibility that a separate 
criminal or civil prosecution may also 
follow, and that, conversely, questionable 
conduct in the non-University community 
may be .grounds for the University's taking 
action as well." Miami University 
Discip/ina1y Procedures, originally 
submitted by The Chronicle's counsel in the 
Miami Ohio Supreme Court mandamus 
action, Tab 2, Exhibit 13, J.A. 175. The 
Miami University Disciplinary Board 
Summary occasionally reflects this 
mutuality. See, e.g.: Tab 2, Exhibit 14, J.A, 
177, '178, 179, 184. 

In Cincinnati Gas and Elec. Co. v. General Elec. Co., 
the district court ordered the parties to participate in a 
summary jury trial which was to be closed to the 
press and the public. 854 F.2d 900, 901-02 (6th 
Cir.1988), cert. denied, 489 U.S. 1033, 109 S.Ct. 
1171. 103 L.Ed.2d 229 11989). Various newspapers 
moved to intervene for the limited purpose of 
challenging closure of the summary jury trial 
proceeding. Id. at 902 .. The district court denied the 
newspapers' motion and the newspapers appealed. On 
appeal, the newspapers argu.ed, inter a/ia, that· "the 
summary jury proceeding is analogous in form and 
function to a civil or criminal trial on the merits, and 
therefore, the First Amendment right of access which 
encompasses civil and criminal trial ... proceedings 
also encompasses·the summary jury proceedings." 
Id. at 902. Rejecting the analogy, this.Court pointed 
to the "manifold differences" between summary jury 
proceedings and· a "real trial." . Id. at 904. In 
addition to several procedural differences similar to 
those in the case sub Judice, the Court found it 
"important to note ·that the summary jury trial does 
not present any matter for adjudication by the court," 
despite the fact that the district ·court judge ordered 
the proceeding which takes place in ·.a federal 
courthouse and is overseen by a federal judge. Id.; 
see also. In re Cincinnati Enquirer. 94 F.3d I 98 (6th 

Cir. J 996), cert. denied, 520 U.S. I I 04. 117 S.Ct. 
I 107, 137 L.Ed.2d 309 Cl 997). 

Similarly, while student disciplinary proceedings 
may resemble a criminal trial in some limited 
respects and while certain· university rule and 
regulation violations may also constitute· criminal 
behavior, student disciplinary proceedings do not 
present matters for adjudication by a court of law. 
See First Amendment Coalition v. Judicial JnquirJJ 
and Review Board. 784 F.2d 467, 471-77 (3d 
Cir.1986) (en bane ) (denying right of access to 
judicial disciplinary proceedings and records unless 
the records subsequently are filed in a court of Jaw); 
Jessup v. Luther, 277 F.3d 926, 928-29 (7th 
Cir.2002) (noting that settlement agreements and 
arbitrations are private *823 documents subject to a 
right of access only when filed in the court record); 
United Stales v. El-Sa)legh. 131 F.3d 158, 162-63 

· CD.C.Cir.1997) (holding that there is no First 
Amendment or common law right of access to 
documents wh.ich played no role in a judicial 
decision). Therefore; we decline to evaluate student 
disciplinary proceedings with the same deferential 
eye ,toward First Amendment access as we would 
government criminal proceedings. 

With that in mind, we turn to the two-part test applied 
by cowts when determining whether a qualified First 
Amendment right of access attaches in a particular 
situation. First, we must consider whether student 
disciplinary proceedings and records "historically 
[have] been open to the press and general public." 
Press-Enterprise II, 478 U,S. at · 8, 106 S.Ct. 
2735.The .question is, as easily answered as it is 
raised. Student disciplinary proceedings have never 
been open to the .public and until the Ohio Supreme 
Court decision. in Miami, they were presumed to be 
protected . by the FERP A. This conclusion is 
supported by the fact that The Chronicle filed its 
record request with the Universities a mere five days 
after the· Ohio Supreme Court concluded that student 
disciplinary records were not "education records" 
within the meaning of the FERPA: Moreover, if 
student disciplinary proceedings were · historically 
open to the public, then a request "for records of all 
disciplinary proceedings handled by the university's 
internal judicial system for calendar years 1995 and 
1996" would not have sparked so much controversy. 
Clearly · student disciplinary proceedings do not 
satisfy the first prong of the test. See Firs/ 
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Amendment Coalition, 784 F.2d at 47 J-77. 

Jn addition, "public access [does not] play[ .] a 
significant positive role in the functioning of the 
particular process in question[.]" Pl'ess-Enterpl'ise 
lf. 478 U.S. at 8. -106 S.Ct. 2735.A university is an 
"academic institution, not a courtrooni or 
administrntive hearing room." Boord o(Curotors '" 
Norowilz. 435 U.S. 78. 88, 98 S.Ct. 948, 55 L.Ed.2d 
124 (1977). As we noted earlier, student disciplinary 
proceedings exclusively affect the relationship 
between a particular student and the university. Not 
only do the rules, regulations and proceedings ct'efine 
the terms of that relationship, they also serve as an 
effective part of the teaching process. See Goss. 
419 U.S. at 583. 95 S.Ct. 729. Public access will not 
enhance this relational determination, nor will it aid 
in the student's education. In fact, due to inevitably 
heightened public scrutiny, public access to 
disciplinary proceedings may force universities to 
afford students more procedural due process 
protections than are required by the Constitution. As 
the Supreme Court noted, enhanced procedural 
requirements "may .not only make [student 
disciplinary proceedings] too costly as a regular 
disciplinary tool but [it may] also destroy [the 
proceedings'] effectiveness as part of the teaching 
process." Id. We find that public access will not aid 
il1 the functioning of traditionally closed student 
disciplinary proceedings; accordingly, The Chronicle 
does not enjoy a qualified First Amendment right of 
access to such proceedings.Eill!! · 

FN24. Even if a qualified First Amendment 
right of access attached to these 
proceedings, which it clearly does not, the 
c01runon law recognizes various exceptions 
to the right of access including certain 
privacy rights of participants or third parties. 

Brown & Williamson Tobacco Coro. 710 
F.2d at 1179 (citing Nixon v. Worner 
Commw1icatio11s, Inc., 435 U.S. 589, 598, 
98 S.Ct. l306, 55 L.Ed.2d 570 (1978)). 
These privacy rights are of panicular import 
when -recognized and protected by federal 
statutory provisions like the FERP A. See 111 
re The Knm ... ville News-Sentinel Co., Inc., 
723 F.2d 470, 476 (6th Cir.1983) (holding 
that it was appropriate to seal banking 
records when Congress clearly mandated the 
privacy of those .records). 

*824 Finally, a denial of access to student 
disciplinary records does not prevent The Chronicle 
from obtaining information about crime on university 
campuses. Pursuant to the district court's injunction, 
The Chronicle may still request student disciplinary 
records that do not contain personally" identifiable 
information. Nothing in the FER.PA would prevent 
the Universities from releasing properly redacted 
records. In addition, the Student Right-to-Know and 
Campus Security Act requires universities to publish 
statistics concerning the occurrence of various 
campus crimes including: murder; sex offenses 
(forcible or nonforcible); violent hate crimes; 
robbery; burglary; motor vehicle theft; aggravated 
assault; arson; weapons violations; liquor-law 
violations; and drug related violations. See20 U.S.C. 
§ 1092CD(l )(F). The Chronicle indeed has access to 
student disciplinary records and crime related 
statistics, just not the unfettered access it hoped to 
secw·e. 

Ill. CONCLUSION 

Because the district court's grant of summary 
judgment was consistent with legal precedent and 
sound statutory interpretation, and because the 
district court did not abuse its discretion in denying 
discovery or granting a permanent injunction, we 
AFFIRM. 

C.A.6 (Ohio),2002. 
U.S. v. Miami University 
294 F.3d 797, 166 Ed. Law Rep. 464, 30 Media L. 

.. Rep. 2057, 2002 Fed.App. 0213P 

END OF DOCUMENT 
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CJOHN D. YOUNG, Plaintiff and Appellant, 
v. 

RICHARD GANNON, as Director, etc., et al., 
Defendants and Respondents; DEPARTMENT OF 
INDUSTRIAL RELATIONS, Real Party in Interest 

and Respondent. 
No. Bl46236. 

Court of Appeal, Second District, Division I, 
California. 

Feb. 27, 2002. 

SUMMARY 

The trial court denied a petition for a writ of 
administrative mandate brought against the State 
Personnel Board by a former workers' compensation· 
judge (WCJ), seeking to have the board set aside its 
decision upholding his termination, and lo order the 
Department of Industrial Relations, Division of 
Workers' Compensation, to reinstate and compensate 
him. He had been dismissed for incompetence, 
neglect of duty, dishonesty, and unlawful 
discrimination, including harassment, based upon his 
falsification of affidavits, deficient productivity, and 
inappropriate behavior with two attorneys who had. 
appeared before him. While he had been instructed 
by his supervisor that the rule under which a WCJ 
may not receive a salary if any cause is not filed in 
the record within 90 days (Lab. Code. § 123.5, subd. 
(a)) required that the decision be typed, signed, and 
officially filed within that time period, he believed 
that giving his secretary a handwritten decision 
within 90 days met the requirement, and he executed 
affidavits according to this belief. Plaintiff also 
petitioned for a writ of mandate against ihe 
administrative director. of. the division, seeking to 
compel him to repeal the regulations adopted to 
enforce Lab. Code. § 123 .6 (ethical obligations of 
WCJ's), and to adopt regulations consistent with 
procedures established by the Commission on 
Judicial Performance for regulating judges' activities. 
In this second cause, the trial court sustained 
defendant's demurrer without leave to amend and 
denied the petition. (Superior Court of Los Angeles 
County, No. BS06 J 675, Dzintra I. Janavs, Judge.) 

The Court of Appeal affirmed. The court held that the 

trial court properly sustained the director's demurrer 
to plaintiffs petition for a writ of mandate, since t~e 
regulations adopted by the director were within the 
scope of the authority conferred and were reasonably 
necessary to effectuate the purpose of the statute. Tbe 
court also held that the trial court did not err in 
denying plaintiffs petition for a writ of administrative 
mandate, since plaintiffs testimony presented a 
factual .determination for the trier of fact and 
substantial evidence supported the board's finding 
that plaintiff acted dishonestly. (Opinion by Spencer, 
P. J., with Ortega and Mallano, JJ., concurring.) 

HEAD NOTES 

Classified to California Digest of Official Reports 

UJ!, 1 b, !£) Workers' Compensation § 5--Judges-­
Ethical Obligations-- Implementing 
Regulations:Judges § 6--Removal. 
The trial court properly sustained a demurrer to a 
terminated workers' compensation judge's (WCJ) 
petition for a writ of mandate against the 
administrative director of the Department of 
Industrial Relations, Division of Workers' 
Compensation, seeking to compel the director to 
repeal the regulations adopted to enforce Lab. Code, 
§ 123.6 (ethical obligations of WCJ's), and to adopt 
regulations consistent with procedures established by 
the Commission on Judicial Performance for 
regulating judges' activities. The regulations adopted 

·by the director were within the scope of the authority 
conferred and were reasonably necessary to 
effectuate the purpose of the statute. The director was 
not obliged to adopt regulations that provided exactly 
the same disciplinary procedures as those applied to 
state judges. The broad language of § 123 .6 must be 
construed to afford the director considerable 
discretion in adopting regulations that give effect to 
the Legislature's intent without negating the 
provisions of the Civil Service Act applicable to 
WCJ's as civil service employees. Further, the intent 
of the Legislature was to address problems of 
corruption and misconduct and limited training of 
WCJ's, and not to protect the procedural rights of 
WCJ's. The requirement in § 123.6 that the 
regulations be consistent with rules applicable to state 
judges must be read in this light. Hence, plaintiff 
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failed to demonstrate that he was entitled the relief be 
sought. 

.fSee 2 Witkin, Summary of Cal. Law (9th ed. l 987) 
Workers' Compensation,§§ 20, 392, 393; West's Key 

· Digest System, Workers' Compensation C=-1os2, 
Workers' Compensation €=-1092.] . 
G) Appellate Review § 128--Scope of Review-­
Function of Appellate Court-- Rulings on Demurrers. 
In determining, on a demurrer, whether a complaint 
states facts sufficient to constitute a cause of action, 
the trial court may consider all material facts pleaded 
in the .complaint and those arising by reasonable 
implication from those facts; it may not con.sider 
contentions, . deductions, or conclusions of fact or 
law. A demurrer should not be sustained without 
leave to amend if the complaint, liberally construed, 
can state a cause of action ll!1der any theory or if 
there is a reasonable possibility the defect can be 
cured by am~ndment. On appeal, the appellate court 
reviews the· 'trial court's sustaining of a demurrer 
without leave _ to amend de novo, exercising its 
independent judgment aS to whether a cause of action 
has been stated as a matter of law and applying the 
abuse of discretion standard ·'in reviewing the trial 
court's denial of leave· fo a_mend. The plaintiff bears 
the burden of proving that the" trial court e"rred in 
sustaining a deri:nirre'r or abused its discretion in 
den~ing leave to amend. 

@.Mandamus and 'f>rohig!tion § 21--Mandittnus:-To 
Public Officers and Boards. 
M';~damJs i.s an apprbi:iriat~ means ror c'ompeiling a 
public official tO perfpn'n 'an official act that is 
reqµirf'ld by l!i~· It generally will lie only to compel 
the public, offi9ia)'s perforn:i.~c~ of a_· dut)' that . is 
purely miriisterial i11 nature: Where a public official is 
required. by law to ··~xercise his or her discretion, 
mandamus will lie to' coinpel the official to exercise 
his pr hef dl'scretio*· wide'r ~ proper. iJ1~erpretation of 
the law. It will not lie to compel the' public official to 
ex~f~ise hiS or. her~i~cr~tion ili ~ .particulai- 'in~er, 
howe~er. Mandamus is available tci correct those-acts 
and d~cisimis of adfilip!stratiy'6 agencies _tbal. are in 
violation cif law . . ; ' .. - -~·· '; 

_, 

Ci) A~lnist)'ativ~ Law. § _. 35--Administrative 
- Actions--Effect. <'an4, Validity of _ Rule_s and 
Regulatlo11S-c~·ategorie~ of Administrative Rules--
Scope of Judicial Review. . . 
Rules adopted .by an administrative agt?ncy. fa,ll i~to 
one of two categories: quasi-legislativ~ or 

interpretive. Qu.asi-legislative rules are those adopted 
by an administrative agency pursuant to a delegation 
of legislative power, and they have the dignity of 
statutes. Thus, the scope of judicial review of these 
rules is narrow. Once the court is satisfied that the 
rule in question is executed under the lawmaking 
authority delegated by th_e Legislature, and that it is 
re~onably necessary to implement the pulllose of the 
statute, judicial review is at an end. These issues do 
not present a matter for the independent judgment of 
an appellate tribunal, but rather come to the 
reviewing court with a strong presumption of 
regularity. The appellate court's inquiry necessarily is 
confined to the question whether the classification is 
arbitrary, capricious, . or without reasonable or 
rational basis. The reviewing court does not, 
however, defer to an agency's view when deciding 
whether a . regulation lies within the scope of the 
authority delegated by the Legislature. The court, not 
the agency, has final responsibility for the 
interpretation of the law under which the regulation 
was issued. · 

(2) Statutes § 29--Construction--Language--
Legislative Intent. ' ·· 
In the construction of statutes, the primary goal of the 
court is to ascertain and give effect-to the intent of the 
Legislature. The coUrt looks first to the language of 
the statilte; if clear and unambiguous, the court will 
give effect to its plain meaning. The court·turns -first 
to the words· themselves, ·giving them their usual, 
ordinary "meanings· and, if' possible, g1vmg 
significance to each word and phrase. The words ofa 
statute niust be construed in context, and statutes 
must be harmonized, both internally and ·with each 
other, ·to the extent p'ossible: Words and phrases are 
construed in light of the stafutory scheme. They will 
not be construed in such a way as to render related 
provisions nugatory. Jn enacting a statute,-:· the 
Legislature is deemed to have been aware of statutes 
already in effect,. and ju_dici_al decisions· interpreting 
them, and to have enacted the statute in light of them. 
Moreover, the legislative history: of a statute is a 
legitimate and· valuable aid in its interpretation. 

@!, !ill) Woik~rii Compeiis'atiol1 § s-~Judges~'90-day· 
Limit for Filing ofCauses:Judges § 6--Reiiioval. "· 
The trial court did "not err in denying 'a petition "for a -
writ of ad~inistrative mandate brought against the 
State· "-Personnel Board by a · for'mer workers' 
compensation judge (WCJ), seeking to. have the 
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board set aside its decision upholding bis termination, 
and to order the Department of Industrial Relations, 
Division of Workers' Compensation, to reinstate and 
compensate him. He had been dismissed for 
incompetence, neglect of duty, dishonesty, and 
unlawful discrimination, including harassment, based 
upon his falsification of affidavits, deficient 
productivity, and inappropriate behavior with two 
attorneys who had appeared before him. While he 
had been instructed by his supervisor that the rule 
under which a WCJ may not receive a salary if any 
cause is not filed in the record within 90 days (Lab. 
Code. § 123.5, subd. (a)) required \hat the decision be 
typed, signed, and officially filed within that time 
period, he believed that giving his secretary a 
handwritten decision within 90 days met the 
requirement, and executed affidavits according to this 
belief. Plaintiffs testimony .presented a factual 
determination for the trier of fact. It was for the board 
to determine, based on the former WCJ's testimony 
and other evidence, whether he honestly believed he 
was in compliance with the 90-day rule, or whether 
he was being dishonest. Under these facts, substantial 
evidence supported the board's finding that plaintiff 
acted dishonestly when he signed the affidavits. 

· (]) Administrative Law § 13 8--Judicial Review and 
Relief--Administrative Mandamus--Appellate 
Review--Scope and ·Extent. 
In reviewing a trial court's determination on a petition 
for a writ of administrative mandate, the duty of the 
appellate· court is lo determine whether the 
administrative agency's decision was supported by 
the findings and the findings by substantial evidence 
or whether the agency abused its discretion by failing 
to proceed in the ma1111er required by law. In making 
a· detennination, the reviewing court examines all 
relevant evidence in the entire administrative record. 
The appellate court· views. the evidence in the. light 
most favorable to the judgment, resolving all 

. conflicts in ·the evidence and drawing all inferences . 
in :support of the judgment.· Substantial eviqence .to 
support the judgment in this context is defined as 
·evidence of ponderable legal significance; reasonable 
in nature, credible; and of.solid value, and relevant 
evidence that a· reasonable mind might . accept as 
adequate to support a conclusion. The reviewing 
court presumes that the agency regularly performed 
its. d.uty. The burden is on the appellant to .prove an 
abuse of discretion by the agency in failing to 
proceed in the rna1111er required by law or in making a 
decision unsupported by substantial evidence. 

COUNSEL 
Spiro Moss Barness & Harrison and Dennis F. Moss 
for Plaintiff and Appellant. 
John M. Rea, Vanessa L. Holton, Frank Nelson 
Adkins and Sarah L. Cohen for Defendant and 
Respondent Richard Gannon and for Real Party in 
Interest and Respondent. 
No appearance for Defendant and Respondent State 
Personnel Board. 
SPENCER, P. J. 

Introduction 

John D. Young appeals from a judgment denying his 
petition for writ of mandate. We affrrm the judgment. 

Statement of Facts 

Appellant's Termination as a Workers' Compensation 
Judge 

Appellant was · appointed to be a Workers' 
Compensation- Judge (WCJ) for· the Workers' 
Compensation Appeals Board (WCAB). In June 
1994, he attended new judges' training, which 
included presentations on the timeliness of decisions. 
Thereafter, in at least two quarterly trainings, he 
received *214 instruction on the 90-day rule. Under 
this rule, a WCJ may not receive his or her salary 
while any cause remains pending and undetermined 
for 90 days after submission. At the end of a pay 
period, a WCJ must sign and submit an affidavit 
under penalty of perjury, that to the best 9fhis or her 
belief, no cause remains pending and undetermined 
that was submitted 90 days prior to the first day of 
the. next pay perjod. FNJ 

.,,:,,•: 

FNI Labor Code section 123.5, subdivision 
(a), which. codifies the 90-day rule, provides: 
"A workers' compensation judge may not 
receive his or her salary as a workers' 
compensa~ion judge while any t;a.use before 
the workers'' compensation judge remains 
pending apa undetermined for 99 daY.s after 
it h<i~, b,~en submitte.d_ for decision." 
California Code of Regulations, title 8, 
section 9714 provides the procedures for 
compliance with the 90-day ruie. 
Specifically, it provides in subdivision (a) 
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that "[i]n order to receive his or her salary 
for each pay period, at some time before 
5 :00 p.m. on the last wo~king day of each 
State payroll period, the Workers' 
Compensation Administrative Law Judge 
shall submit to the Division of Workers' 
Compensation an affidavit based upon 
information and belief in the form 
prescribed by Section 9714.5, and executed 
under penalty of perjtll")', declaring that no 
cause submitted before him or her remains 
pending and undetermined for a period of 
ninety (90) days or more." 

In the fall of 1997, appellant's supervisor, Presiding 
WCJ ~arbara Burl<.e (Burke), met with him _after 
reviewing a statistical report showing that he had 
been delinquent in completing his decisions. They 
discussed the term ''filed in the record" within the 
context of the 90-day rule. FN

2 Appellant expressed 
his belief that giving hls secretary a handwritten 
decision met the requirement that the decision be 
"filed in the record." Burke explained that he was 
incorrect; a decision was not "filed in the record" 
until it was typed, signed and officially filed in the 
record. Appellant · responded that there was a 
difference of opinion. Burke reminded him of the 
correct meaning of the term and told him he would be 
held accountable for acting in accord with his belief. 

FN2 A decision· is " '[p]ending and 
[u]ndetermined' " within the context of the 
90-day· rule if it "has not been filed in the 
record." (Cal. Code Regs., ·tit. 8, § 9712, 

. subd. (c).) 

Appellant's practice was to mainta_in a log in whic,h 
he entered the date on which he wrote a handwritten 
decision and the date he signed a typed decision. To 
him, a decision was "filed in the record" when he 
wrote the handwritten decision; attached it to the case 
file and gave the decision and file to his secretary. 

During the time pe~iB4. at issue. herein, appellant 
executed eight affidavit~ statinJt ·under penalty of 
pei-jw-Y that' he had ,iio causes pending and 
undetermined older than 90 days when, in fact, he 
had causes older than 90 days, in which no decision 
had been ;'filed in the record." FN

3*2f5 ' 

FN3 The State Personnel Board and the trial 

court found that even under appellant's 
definition of"filed in the record," five of the 
affidavits were executed when appellant had 

. causes older than 90 days pending and 
undetermined. The record shows that at the 
time appellant executed the five affidavits, 
he had causes older than 90 days pending 
and undetermined. The affidavits were 
postdated; however. He gave the 
handwritten decisions to his secretary after 
executing the affidavits but before the dates 
on the affidavits. For this reason, appellant 
disagrees with the findings of the State 
Personnel Board and the trial court. 

Appellant also engaged in inappropriate conduct 
toward two female attorneys who appeared before 
hini. State Compensation Insurance Fund Attorney 
Nona Rentzer (Rentzer) appeared in WCAB cases 
before appellant from July through September 1996. 
Appellant was interested in pursuing a relationship 
with her. In July 1996, he asked Rentzer to come into 
his chambers during a conference. For 3 0 to 40 
minutes, while the other attorneys involved in the 
conference waited, he eng'aged her in a personal 
conversation. As she was leaving his chambers, he 
gave her a card with his telephone number on it and 
invited . her to lunch and the shooting range. 
Thereafter, he telephoned her at least· half a dozen 
times, sent her greeting cards and sought her out 
when she had appearances before the WCAB. 
Appellant's conduct made Rentzer uncomfortable. 
She was afraid, however, that if she did anything to 
anger him he would harm her; 

Appellant had been trained m disclostire 
requirements and recusal obligations as well as 
judicial ethics. Despite his training, he did not recuse 
himself from cases in which 1Rentzer was appearing. 
Neither did he disclose to the parties ·that he had a 
personal interest in ·Rentzer. ,He attempted to justify 
his behavior by ·stating· that Rentzer's appearances 
before hii:n were at" "uncontested" · ·settlement 
corifefences,' even· though adversarial parties·'were 
involved iri those settlemenfconfererices: App'ellant's 
conduct wa·s persistent and conveyed an appearance 
of impropriety, 

From Jun'e ·1996 through September 1997, Marcia 
Donaid (Donald), an attorney for CIGNA, appeared 
iii WCAB cases before appellant orie tci five times a . 
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month. Appellant initiated a personal relationship 
with her, although it never progressed beyond 
friendship. They frequently went to lunch together, 
and they went out together on a day neither had to 
work. Appellant sent Donald at least eight greeting 
cards and notes, in which he thanked her for her 
company and invited her to various activities and 
social events. Appellant also telephoned Donald at 
her office and home, sometimes as often as three or 
four times a week. 

Early in the summer of 1997, Donald told appellant 
that she did not want to pursue a relationship with 
him for fear of losing her job and because of the 
appearance of impropriety. Appellant persisted in 
inviting her to lunch. She agreed to go only if they 
were part of a group. In September 1997, Donald 
agreed to allow appellant to join her and another 
attorney for lunch. When the other attorney failed to 
appear, Donald had lunch with appellant *216 alone. 
She felt pressured to do so because appellant was a 
judge before whom she appeared, and she did not 
want to anger or upset him. After the lunch, 
appellant's telephone calls to Donald increased in 
frequency, and he left messages for her at her office 
and home. Finally, in October 1997, Donald told 
appellant he was no longer to telephone her, send her 
cards or go to lunch with her. During the time that 
appellant had a personal relatiOnship with Donald,' he 
did not recuse himself from any cases in which she 
appeared or disclose their relationship to the other 
parties. 

Appellant was dismissed from his position effective 
September 29, 1998. This was accomplished by a 
notice of adverse action from the Department of 
1ndustrial Relations, Division of Workers' 
Compensation. (Gov. Code, § 19574.lAccording to 
the notice of adverse action, appellant was being 
dismissed for incompetence, inefficiency, 
inexcusable neglect of duty, dishonesty, discourteous 
treatment of others; misuse of state property, other 
failure of good behavior and unlawful discrimination, 
including harassment. (Id., § 19572, subds. (b), (c), 
(d), (f), (m), (p), (t), (w).) This was based upon his 
falsification of affidavits, deficient productivity, and 
inappropriate behavior with Rentzer and Donald. 

On December 15, 1998, appellant filed a written 
motion to dismiss the notice of adverse action on the 
ground the administrative director of the Division of 

Workers' Compensation of the Depaitment of 
Industrial Relations (administrative director) had 
failed to adopt regulations required by Labor Code 
section 123.6. FN

4 Under such regulations, he would 
be entitled to have a body such as the Commission on 
Judicial Performance conduct an investigation and 
provide him with a hearing prior to his dismissal. 

FN4 Labor Code section 123 6, subdivision 
(a), provides: "All workers' compensation 

·administrative law judges employed by the 
administrative director shall subscribe to the 
Code of Judicial . Ethics adopted by the 
Supreme Court pursuant to subdivision (m) 
of Section 18 of Article VT of the California 
Constitution for the conduct of judges and 
shall not otherwise, directly or indirectly, 
engage in conduct contrary to that code. [~ 
The administrative director shall adopt 
regulations to enforce this section. To the 
extent possible, the rules shall be consistent 
with the procedures established by the 
Commission on Judicial Perfonnance for 
regulating the activities of state judges, and, 
to the extent possible, with the gift, 
honoraria, and travel · restrictions on 
legislators contained in the Political Refonn 
Act of 1974 (Title 9 (commencing with 
Section 81000) of the Government Code)." 

Appellant's motion to dismiss was heard in late 1998 
and early 1999 by an administrative law judge (ALJ). 
On April 26, 1999, the ALJ issued a proposed 
dec.ision denying the motion to dismiss. 

Appellant appealed the ALJ's proposed decision to 
the State Personnel Board (Board). The Board 
rejected the ALJ's proposed decision, resolving to 
decide the case itself. *217 

The Board issued its decision on October 5-6, 1999. 
A majority of the Board concluded "that appellant 
was dishonest on several occasions when he signed 
affidavits declaring that he had no cases pending for 
over 90 days. A majority of the Board also [found] 
that, while appellant's conduct toward two female 
attorneys did not constitute sexual harassment under 
Government Code section 19572(w), it was 
extremely inappropriate and . constituted cause for 
discipline. Therefore, a majority of the Board 
conclude[d] that dismissal [was] the just and proper 
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penalty for the proven misconduct." 

. . 
Ethical Standards/or WCJ's 

In 1993, the Legislature amended Labor Code section 
123 .6 to require the adffiinistrative director to adopt 
regulations to enforce that section. The impetus for 
this amendment was allegations of corruption and 
misconduct among WCfs in Southern California 
which were u.nder investigatio11 by the Department of 
Industrial Relations. Another concern was "limited 
and sporadic" training for WCJ's. (Assem. Fin. & Ins. 
Com., Analysis of Assem. Bill No. 1252 (1993-1994 
Reg. Sess.) Aug. 24, 1993 .) ' 

Pursuant to the mandate of Labor Code section 123 .6, 
the then administrative director adopted regulations 
gqveming the et~ical standards of WCJ's, title 8. 
chanter 4.5. subchapter I .. article 1.6 of the California 
Code of Regulations, section 9720 1. et ~eq., effective 
December !, 1995. They require WCJ's to abide by 
the Co.de of Judicial .Ccmduct and other regulations. 
(Id,§§ 9721.l-9721.32.) They also create a Workers' 
Compensation E.thics Advisory Committee 
(Committee) to receive con.1plaints again'st WCJ's, 
forward the complaints to the. administrative director 
with recommendations ~ iii whether . ·or not they 
should be investigated, monitor the outcome of the 
complaints, and report on tlie integrity of the workers' 
compen~a~io!l. a~juqjcatory process. (Id., § 9722.) 
The. Ccirrimittee· is. w· consist of nine members 
app~!iited by. the 'actrnini~trative director inciuding: 
three members of the publi.c represe_nting organized 
labor, insurers and self-insured emploverir . two 
attorneys who formerly practiced before·the WCAB 
and .. represented employers and applicants;· a 
presiding WCJ, a current or retired WCJ; two 
members . 'of 'the public outside the workers' 
compensation system. (Ibid). 

Under the regulations, fonipiaints may be filed· with 
the Committee: (Cal.' Code Regs.: tit. 8, § 9722.1.. 
subd. (a).) The Corrifilitiee reviews the complaini aiid 
"m:ay make" 'brief; . informal inquiries to obtain 
information rieeded"fo· Clarify the complaint.": (Id., 
subd. (b).) The. CommitteEi theii forwards· the 

. cotnplainF. io .. th¥; administrative director with a 
recommen.dation· to proceea or not to proceed. with 
the complamt. (Id., si.Jbds. (c), (d),) *218 

'' ,. ,.,.. . 

Once the · administrative director ·. receives the 

complaint, he or she shall conduct an investigation to 
determine whether the WCJ has engaged in 
misconduct. (Cal. Code Regs .. tit. 8. § 9722 2, subd. 
(a).) During the course cif the investigation, the 
administrative director shall inform the WCJ of'tbe 
nature of the charges, and the WCJ shall be given the 
opportunity to submit a response. (Id.,§ 9722.1. subd. 
(£).) If the administrative director determines that 
there has been misconduct, he or· she shall take 
appropriate disciplinary action against the WCJ. 
(Id,§ 9722.2, subd. (c).) 

wcrs are state employees covered by the civil 
service system. (Cal. Const .. art. Vil § l; Lab. Code. 
§ 123 .5, subd. (a).) They are employed by the 
administrative director, who is ··responsible for 
personnel matters. (Lab. Code. §§ 111, subd. (a), 
123.5; subd. (a).) A WCJ disciplined under the 
regulations · retains the procedural rights provided 
under the State Civil Service Act. (Cal. Code Regs,, 
tit. 8, § 9723, subd. (a).) 

By .contrast, state court judges are judicial officers, 
appointed by the gov'emor or elected.' (Cal. Coilst,, 
art. VI. § 16.lTliey are subject to disCipline by the 
Commission on ·Judicial Perforinaiice 
(Commission).(Id.,§JJD The Conimission consis!S of 
11 members: 3. judges, appointed by the Supreme 
Court; 7 members of the State Bar, appointed.by the 
G(Jvernor; and 6 members o(the public, 2 appointed 
by the' Governor, 2 by the Senate Committee of 
Rules, and 2 by the Speaker of the Assembly. (Id, § 
8.) 

Under the Commission's rules, when a written 
complaint is received by the . Corllinission, the 
Commission may dismiss the proceeding, make an 
inquiry ·to determine whether a preliminary 
investigation is warranted, or make a preliminary 
investigation to determirie whether to institute formal 
proceedings and hold a hearing. (Rules ·of Coni.: on 
Jud. Perfoniianee; rule 'I 09(a).) 1( an inquiry" or a 
preliminary investigation is. comiii.enced, the judge 
mus.t be notified and.: be given the· opportunity to 
respond. (Id.; rules llO(a); I ll(a).) If the results"of 
the iiiquiry or prelirriiiifily· investigation \varran!'·it, 
the Conini.ission · iriay· tenniriiite ·the inquiry· or 
preliminary investigation. (Id., rules ! JO(b), 11 l(b).) 
The Commission also may defer termination of ·the 
preliminary investigation in order to monitor the 
judge's conduct. (Id., rule 112.) The·judge has the 
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right to be repre.sented by counsel during all 
proceedings.(Id., rule 106.) 

Based upon the results of the preliminary 
investigation, the Commission may issue the judge a 
notice of intended private or public admonishment. 
(Rules of Com. on Jud. Performance, rules 113, 115.) 
The judge has the opportunity to accept the inte'nded 
admonishment, to object, appear before the 
Commission and contest the intended action, or to 
demand formal proceedings. (Id., rules 114, 116.) 
*219 

Formal proceedings must be noticed. (Rules of Com. 
on Jud. Performance, rule 118.) The judge is given 
the opportunity to file an answer. (Id., rule 119.) 
Discovery is pennitted. (Id., rule 122.) ·The 

·Commission may hear the matter itself or request that 
the Supreme Court appoint special masters to hear 
the matter and report to the Commission. (Id., rule 
121.) At the hearing, the rules of evidence apply (id., 
rule 125), witnesses may be subpoenaed and the 
judge may cross-examine witnesses (id., rule 126(a)). 
Following the hearing, the Commission may vote to 
impose discipline-from private admonishment to 
removal of the judge. (Id., rule 134.) 

The judge may petition the Supreme Court to review 
the Commission's determination. (Cal. Const.. art. VI, 
§_J_[, subd. (d).) The Supreme Court may grant 
review of the determination or it may let the 
determination stand.(Jbid.) 

Procedural Background 

Appellant filed a petition for writ of mandate against 
Richard Garrnon (Gannon), the current administrative 
director, and the Board. Appellant brought his first 
cause of action for a writ of mandate (Code Civ. 
Proc., § J 085). against Gannon, "as a taxpayer of the 
State of California interested in compliance with the 
Labor Code. by the Division of Workers' 
Compensation, and its Administrative Director .... "Jn 
this cause of action, he sought to compel Gannon to 
repeal the regulations adopted to enforce Labor Code 
section 123.6 and to adopt regulations consistent with 
the procedures established by the Commission on 
Judicial Perfonnance for regulating the activities of 
judges. 

Appellant brought his second cause of action for a 

writ of administrative mandate (Code Civ. Proc .. § 

l 094.5) against the Board. He sought to have the 
Board set aside its decision upholding his 
termination, dismiss the notice of adverse action, and 
order the Department of Industrial Relations, 
Division of Workers' Compensation, to reinstate him 
and c'ompensate him. · 

Gannon demurred, and his demurrer was sustained 
without leave to amend. Real party in interest 
Department of Industrial Relations then appeared in 
the action. Following a hearing, the trial court denied 
the petition for writ of administrative mandate. 

Contentions 

Appellant contends the trial court erred in sustaining 
Gannon's demurrer to his cause of action for a writ of 
mandate, in that he failed to carry out his obligation 
to comply with Labor Code section 123 .6. "'220 

II 

Appellant also contends the trial court erred in 
denying his petition for writ of administrative 
mandate. 

Discussion 

(ll!) Appellant contends the trial court erred in 
sustaining Gannon's demurrer to his cause of action 
for a writ of mandate, in that he failed to carry out his 
obligation to comply with Labor Code section 123 .6. 
We disagree. 

Q.) A demurrer tests the sufficiency of the plaintiff's 
complaint, Le., whether it states facts sufficient to 
constitute a cause of action upon which relief may he 
based. (Code Civ. Proc.. § 430.10, subd. (e); 
Friedland v. Citv of Long Beach (l 998) 62 
Cal.Aop.4th 835, 841-842 [73 Cal.Rptr.2d 427].) In 
determining whether the complaint states facts 
sufficient to constitute a cause of action, the trial 
cou.rt may consider all material facts pleaded in the 
complaint and those arising. by reasonable 
implication therefrom; it may · not consider 
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contentions, deductions or conclusions of fact or law. 
( Moorev.Conliffe (1994) 7 Cal.4th 634, 638 ill 
Cal.Rpn".2d 152, 871 P.2d 2041; Montclair 
Parlwwners Assn. v. Cirv of Monlclciir (1999) 76 
Cal.App.4th 784. 790 (90 Cal.Rptr.2d 598].) The trial 
court also may consider matters of which it may take 
judicial notice. (Code Civ. Proc .. § 430.30, subd. (a); 
Ciry o[Atascadero v. Merrill L1mch, Pierce, Fenner 
& Smith, Inc. ( 1998) 68 Cal.App.4th 445, 459 [Jill 
Cal.Rptr.2d 329].) A demurrer should not be 
sustained without leave to amend if the complaint, 
liberally construed, can state a cause of action under 
any theory or if there is a reasonable possibility the 
defect can be cured by amendment. ( Aub1y v. Tri­
Citv Hospital Disi Cl 992) 2 Cal.4th 962, 967 12. 
Cal.Rptr.2d 92. 831 P.2d 317]; .!agerv.Countv of 
Alameda ( 1992) 8 Cal.Apo.4th 294, 297 liQ 
Cal.Rptr.2d 293).). 

On appeal, we review the trial court's sustaining of a 
demurrer without leave to amend de nova, exercising 
our independent judgment as to whether a cause of 
action has been stated as a matter of law and applying 
the abuse of discretion standard in reviewing the trial 
court's denial of leave to amend. ( Montclair 
Parkowners Assn. v. Citv of Montclair, supra, 76 
Cal.App.4th at p. 790: Hernandezi1. Citv of' Pomona 
(1996) 49 Cal.App.4th 1492, 1497-1498 ill 
Cal.Rptr.2d 406).) The plaintiff bears the burden of 
proving the trial court erred in sustaining the 
demurrer or abused its discretion in denying leave to 
amend. ( *221 Citv of Atascadero '" Merrill lvnch, 
Pierce, Fenner & Smirh. Inc .. supra, 68 Cal.App.4th 
at o. 4 59; Coutin v. Lucas ( 1990) 220 Cal.App.3d 
1016, 1020 [270 Ca\.Rptr. 93).) 

GD Mandamus is an ·appropriate means for 
compelling a public official to perform an official act. 
that is required by law. ( Common Cause 11. Board of 
Supervisors (1989) 49 Cal.3d 432, 442 (261 Cal.Rotr. 
574. 777. P.2d 6101.) It generally will lie only to -
compel the public official's performance of a duty 
which· is purely ministerial in nature. ( 
Transdvn/Cresci JV v. Citv and Countv of San 
Francisco (1999) 72 Cal.App.4th 746, 752 ill 
Cal.Rptr.2d 5121.) V>/here a public official is required 
by law to exercise his or her discretion, mandamus 
will lie to compel the official to exercise his or her 
discretion under a proper interpretation of the law. 
(Common Cause, supra, at p. 442; Saathoffv. Citv of 
San Diego (1995) 35 Cal.App.4th 697, 702 fil 

Cal. Rptr.2d 3 52].) It will not lie to compel the public 
official to exercise his or her discretion in a particular 
manner,· however. (Saathoff, supra, at p. 
702.)Mandamus also is available "to 'correct those 
acts and decisions of administrative agencies which 
are in violation of law ' " (Transdyn!Cresci JV, 
supra, at p. 752.) 

(1) Rules adopted by an administrative agency fall 
into one of two categories: quasi-legislative or 
interpretive. ( Yamaha Com. of America v. State Bd. 
of Equalization (1998) 19 Cal.4th I, 10 ill 
Cal.Rptr.2d I, 960 P.2d l 0311.l Quasi-legislative 
rules ·are those adopted pursuan·t to a delegation of 
legislative power. (Ibid.) Such rules "have the dignity 
of statutes." (Ibid.) Thus, the scope of judicial review 
of these rules is narrow.(Ibid.) Once the court is 
"satisfied that the rule in question lay within the 
lawmaking authority delegated by the Legislature, 
and that it is reasonably necessary to implement the 
purpose of the statute, judicial· review is at an end." 
Cld. at pp. l 0-11.) 

" ' "These issues do not present a matter for the 
independent judgment of an appellate tribunal; rather, 
both come to this court freighted with [a] strong 
presumption of regularity .... " [Citation.] Our inquiry 
necessarily is confined to the question whether the 
classification is "arbitrary, capricious or [without] 
reasonable or rational basis." [Citation.]' " ( Yamaha 
Corp. o(America v. Stale Bd. of Equalization, supra, 
19 Cal.4th at p. 11, fn. omitted.) The court does not, 
however, "defer to an agency's view when deciding 
whether a regulation lies within the scope of the 
authority delegated by the Legislature, The c_ourt, not 
the agency, has 'final responsibility for the 
interpretation of the law' under which the regulation 

. was issued. [Citations.]" Ud. at p. 11, fn. 4.) 

(lli The regulations at issue hcr_e fall within the 
category of quasi-legislative rules, having been 
adopted pursuant to the legislative mandate of 
*222 Labor Code section 123.6. (See Yamaha Corp. 
o( America v. State Bd. of Equalization, supra, 19 
Cal.4th at o. I 0.)The question before us is whether 
the regulations adopted by the administrative director 
pursuant to Labor Code section 123.6 "' "(!) [are] 
'within the scope of the authority conferred' [citation] 
and (2) (are] 'reasonably necessary to effectuate the 
purpose of the statute' [citation]."'" ( 19 Cal.4th at p. 
Wlfthey are not as a matter of law, mandate will lie 
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to compel the administrative director to adopt 
regulations which . do meet these requirements. ( 
Common Cause v. Board of Suoervisors. supra, 49 
Cal.3d at p. 442; Transdvn!Cresci JV v. City and 
County o(San Francisco. suora, 72 Cal.App.4th at p. 
752; see, e.g., Pulaski v. Occupational Satetv & 
Hea//h Stds. Bd. (1999) 75 Cal.App.4th 1315 [90. 
Cal.Rptr.2d 54 ].) 

As previously stated, Labor Code section 123.6, 
subdivision (a), requires that "workers' compensation 
administrative law judges employed by the 
administrative director shall subscribe to the Code of 
Judicial Ethics adopted by the Supreme Court 
pursuant to subdivision (m) of Section 18 of A1ticle 
VI of the California Constitution for the conduct of 
judges and shall not otherwise, directly or indirectly, 
engage in conduct contrary to that code." It further 
provides that "[t]he administrative director shall 
adopt regulations to enforce this section. To the 
extent possible, the rules shall be consistent with the 
procedures established by the Commission on 
Judicial Perfonnance for regulating the activities of 
state judges, .and, to the extent possible, with the gift, 
honoraria, and travel restrictions on legislators 
contained in the Political Reform Act of 1974 (Title 9 
(commencing with Section 81 ODO) of the 
Government Code)." 

Appellant's contention is that the regulations adopted 
by the then administrative director are not, "[t]o the 
extent possible, ... consistent with the procedures 
established by .the Commission on Judicial 
Performance for regulating the activities of state 
judges." (Lab. Code, § 123 6. subd. (a).) For . 
example, the decision to discipline a WCJ is made by 
the administrative director alone, whereas the 
decision to discipline a state judge is made by the 
entire Commission. A state judge is afforded due 
. process rights during the investigation, while a WCJ 
is not afforded such rights until after discipline has 
been imposed. Additionally, a state judge is paid his 
or her salary while defending against allegations of 
misconduct, while a WCJ's opportunity to defend 
comes after he or she has been terminated. Finally, 
the Conunission rules specifically provide for such 
lesser enforcement mechanisms as monitoring, 
admonishment and censure, while the regulations do 
not. 

The gravamen of appellant's argument is that Labor 

Code section 123.6, subdivision (a), must be 
interpreted to require the administrative director to 
adopt regulations to enforce the section which 
provide the· same disciplinary *223 procedures as 
those provided to state judges. (i) In the construction 
of statutes, the primary goal of the court is to 
ascertain and give effect to the intent of the 
Legislature. (Code Civ. Proc., § 1859; 
Peoplev.Gardelev (1996) 14 Cal.4th 605, 621 ~ 
Cal.Rptr.2d 356. 927 P.2d 713].) The court looks first 
to the language of the. statute; if clear and 
unambiguous, the court will give effect to its plain 
meaning. ( Kimmelv.Goland (1990) 51 CaJJd 202, 
208-209 [271 Cal.Rptr. 191. 793 P .2d 524]; accord, 
Ca/i(omia Fed Sm•ings & Loan Assn. v. Citv o( Los 
Angeles (1995) 11 Cal.4th 342. 349 [45 Cal.Rptr.2d 
279. 902 P.2d 297].) 

Where the court must construe the statute, it " 'turns 
first to the words themselves for the answer.' 
[Citation.]" (Maven'. Workmen's Comp. Appeals Bd. 
(1973) 10 Cal.3d 222, 230fl10 Cal.Rptr 144. 514 
P.2d 1224).) The words used should be given their 
usual, ordinary meanings and, if possible, each word 
and phrase should be given significance. (Ibid.; 
accord, Lungrenv. Deukmeiian (1988) 45 CalJd 727, 
735 [248 Cal.Rptr. 115, 755 P.2d 299].) The words 
used "must be construed in context, and statutes must 
be harmonized, both internally and with each other, 
to the extent possible." ( Cali(ornia Mfrs. 
Assn.v.Pub!ic Utilities Com. (1979) 24 Cal.3d 836, 
844 [J 57 Cal.Rotr. 676, 598 P.2d 8361; accord, 
Lungren, supra, at p. 735.) 

Words and phrases are construed in light of the 
statutory scheme. ( Peoolev.Hernandez (1988) 46 
Cal.3d 194, 201 (249 Cal.Rptr. 850. 757 P.2d 1013], 
disapproved on another ground in People v. King 
(1993) 5 Cal.4th 59, 78, fn. 5 (19 Cal.Rptr.2d 233, 
851 P.2d 271; lungrenv.Deukmejian, suvra, 45 
Cal.3d at p. 73 5 .)They will not be construed in such a 
way as to render related provisions nugatory. 
(Lungren, supra, at p. 735.)Additionally, in enacting 
a statute, the Legislature is deemed to have been 
aware of statutes and judicial decisions interpreting 
them already in effect and to have enacted the statute 
in light of them. (Hernandez, supra, at p. 
20 I .)Moreover, the legislative history of a statute is a 
legitimate and valuable aid in its interpretation ( 
Ca/i{omia Mfi·s. Assn. v.Public Vii/it ies Com .. supra, 
24 Cal.3d at p. 844 ) 
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(1£) As previously noted, WCJ's, as civil service 
employees, retain the procedural rights provided 
under the State Civil Service Act. (Cal. Code Re2s .. · 
tit. 8, § 9723. subd. (a); see Gov. Code. § 19574 et 
seq.) The Legislature is deemed to have been aware 
of the provisions of the State Civil Service Act when 
it amended Labor Code section 123 .6 to require the 
administrative director to adopt implementing 
regulations. (People v. Hernandez. supra. 46 Cal.3d 
at p. 201.lWith the backdrop of the State Civil 
Service Act, the Legislature's broad language in 
Labor Code section 123.6, subdivision (a), "[t]o the 
extent possible," and "consistent with" (italics *224. 
added), must be construed to afford the 
administrative director considerable· discretion in 
adopting regulations that gave effect to the 
Legislature's intent without negating the provisions of 
the Civil Service Act. ( Lungrenv. Delllwrniian. supra, 
45 Cal.3d at p. 735.) 

Again as previously noted, the purpose of the 
amendment to Labor Code section 123 .6 was to 
address the problems of corruption and misconduct 
among WCJ's and of "limited and sporadic" training 
for WCJ's. (Assem. Fin. & Ins. Corn., Analysis of 
Assem. Bill No. 1252 (1993-1994 Reg. Sess.) Aug. 
24, 1993 .) The Legislature wanted to "provide a 
mechanism to ensure that workers' comp. referees are 
aware of and are engaging in ethical conduct.'; (Ibid.) 
The purpose was not to protect the procedural rights 
of WCJ's. The requirement tl'iat the regulations be 
consistent with Commission rules must. be read in 
this light. (Code - Civ. Proc.. § 1859; 
Peop/ev.Gardelev. supra, 14 Cal.4th at p. 621.)The 
regulations adopted are to be, "[t]o the extent 
possible, consistent with the procedures 
established by the Commission on Judicial 
Performance for regulating the activities of state 
judges" (Lab. Code. § 123 6, subd. (a), italics added), 
not for protecting the rights of state judges. 

Appellant makes no showing that the regulations 
adopted by the administrative director are not 
consistent with the Commission rules in terms of 
regulating the activities of WCJ's, ensuring they 
receive proper training and do not engage in 
unethical behavior. Therefore, he has not 
demonstrated that the regulations adopted by the 
administrative director pursuant to Labor Code 
section 123.6 "' "(!) [are not] 'within the scope of 

the authority confemd' [citation] and (2) [are not] 
'reasonably necessary to effectuate the purpose of the 
statute' [citation]." '" ( Yamaha Coro. ofAmerica v. 
State Bd. of Equalization, supra, 19 Cal.4th at p. 
llJHe has not demonstrated that he is entitled to a 
writ of mandate to compel the administrative director 
to adopt different regulations. ( Common Cause v. 
Board of Suoervisors, supra, ·49 Cal.3d at p. 
442; Transdvn/Cresci JV v. Citv and Co11nt]1 o(San 
Francisco, supra. 72 Cal.App.4th at p. 7 52.)Hence, 
he has not demonstrated that the trial court erred in 
sustaining the demurrer to his writ of mandate cause 
of action. ( CitJI of A lascadero v. Merrill lvnch, 
Pierce, Fenner & Smith, Inc .. suora, 68 Cal.App.4th 
at p. 459; Coutin v.Lucas, szmro. 220 Cal.App.3d at 
R· I 020.) 

II 

(§fil Appellant also contends the trial court erred in 
denying his petition for writ of administrative 
mandate. Again, we disagree. 

(D In reviewing the trial court's determination, this 
court's duty is to dete1mine whether the Board's 
decision was supported by the findings and *225 the 
findings by substantial evidence or whether the Board 
abused its discretion by failing to proceed in the 
manner required by law. (Code Civ. Proc .. § 1094.5, 
subds. (b), (c); Desmondv.Countv of Contra eastq 
(1993) 21 Cal.App.4th 330, 334-335 [25 Cal.Rptr.2d 
842].) In making our determination, we examine all 
relevant evidence in the entire administrative record. 
(Desmond, supra, at p. 335.)We view the evidence in 
the light most favorable to the judgment, resolving all 
conflicts in the evidence and drawing all inferences 
in support of the judgment. ( Board o(Education v. 
Jack M (1977) 19 Cal.3d 691, 697 [139 Cal.Rotr. 
700. 566 P.2d 602]; Rivardv.Board of Pension 
Commissioners Cl 985) 164 Cal.App.3d 405, 412-
ill [210. Cal.RptT. 509].) Substantial evidence is 
defined as evidence of " ' " ' "ponderable legal 
significance ... reasonable in nature, credible, and of 
solid value[. and]" ' " ... " 'relevant evidence that a 
reasonable mind might accept as adequate to support 
a conclusion' " .... ' " (Desmond, supra, at p. 335, 
citations omitted; see Rivard, supra, at p. 413 .) 

Moreover, it is presumed that the Board regularly 
performed its duty. The burden is on appellant to 
prove an abuse of discretion by failing to proceed in 
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the manner required by law or making a decision. 
unsupported by substantial evidence. 
Desmondv.Co1111n1 of Contra Costa, supra, 21 · 
Cal.App.4th at pp. 335-336.) 

CQhl Appellant fast claims the Board abused its 
discretion by failing to proceed in the manner 
required by law, i.e., according to regulations which 
complied with Labor Code section 123.6, subdivision 
(a). As discussed in part!, ante, we reject this claim. 

Appellant next challenges the Board's finding of 
dishonesty, claiming there is no substantial evidence 
he did not "believe" he had no cases "pending and 
undetennined for 90 days after [being] submitted for 
decision" (Lab. Code, § \23.5, subd. (a)) when he 
signed affidavits to that effect. He was required to 
submit such affidavits "based upon information and 
belief." (Cal. Code Regs., tit. 8, § 9714, subd. (a).) 

Appellant's argument is based upon his testimony that 
he believed he was in compliance with this 
requirement if he gave his secretary a handwritten 
decision within the 90-day period and on the 
evidence other WCJ's shared that belief. He 
acknowledges the evidence he was told differently by 
his supervisor. He also acknowledges "that his view 
in the face of management's position may have been 
naive, and that his ignoring of management's view 
may have been arrogant, and unreasonable." He 
nonetheless argues that, in view of the evidence of 
his belief, respondents did not prove dishonesty on 
his part. *226 

Appellant's "testimony · presented a factual 
determination for the trier of fact." ( Cvrcek v. State 
Pei·sonnef Bd. (1967) 247 Cal.App.2d 827, 832 li§ 
Cal.Rptr. 84).) It was up to the Board to make the 
detennination based on his testimony and the other 
evidence whether he honestly believed he was in 
compliance with this requirement if he gave his 
secretary a handwritten decision. within the 90-day 
period or he was being dishonest when he took that 
position in the face of instruction from his supervisor 
that his position was incorrect and he would be held 
accountable if he acted in accordance with his 
position. What he terms "naive, ... arrogant, and 
unreasonable" "undoubtedly will strike reasonable 
minds with different force" (id. at p. 830), appearing 
as dishonest. Accordingly, substantial evidence 
supports the Board's finding that appellant acted with 

dishonesty when he signed the affidavits in question. 
( Desmondv.Counlv o( Contra Cosra, supra, 21 
Cal.App.4th at p. 335.) 

Appellant next challenges the Board's finding that 
Rentzer did not accept his invitations. This finding 
appears in an unsigned proposed decision in the 
administrative record. The signed decision contains 
no such finding. Rather, it contains a finding that 
"when appellant initially asked Rentzer if she would 
like to accompany him on non work-related 
excursions, she replied 'Yeah, sure' or words to that 
effect. Given such a response, it was not entirely 
irrational for appellant to at least initially believe that 
his overtures toward Rentzer were acceptable to her." 
Accordingly, appellant's challenge is not well taken. 

The judgment is affirmed. 

Ortega, J., and Ma llano, J., concurred. *227 

Cal.App.2.Dist. 
Young v. Gannon 
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west law. 
West's Ann.Cal.Educ.Code § 49060 

c 
Effcctive:[See Text Amendments] 

West's Annotated California Codes Currenrness 
Education Code (Refs & Annos) 

Title 2. Elementary and Secondary Education (Refs & Annos) 
Division 4. instruction and Services (Refs & Annos) 

Part 27. Pupils (Refs & Annos) 
Chapter 6.5. Pupil Records (Refs & Annas) 

Article 1. Legislative Intent (Refs & Annos) 

§ 49060. Legislative intent; applkation of chapter; effect of chapter 

Page 2 of4 

Page I 

It is the intent of the Legislature to resolve potential conflicts between California law and the provisions of Pub­
lic Law 93-380 regarding parental access to, and the confidentiality of, pupil records in order to insure the con­
tinuance of federal education funds to public educational institutions within the state, and to revise generally and 
update the law relating to such records. 

This chapter applies to public agencies that provide educationally related services to pupils with disabilities pur­
suant to Chapter 26.5 (commencing with Section 7570) of Division 7 of Title 1 of the Government Code and to 
public agencies that educate pupils with disabilities in state hospitals or developmental centers and in youth and 
adult facilities. 

This chapter shall have no effect regarding public community colleges, other public or private institutions of 
higher education, other governmental or private agencies which receive federal education funds unless described 
herein, or, except for Sections 49068 and 49069 and subdivision (b)(5) of Section 49076, private schools. 

The provisions of this chapter shall prevail over the provisions of Section 12400 of this code and Chapter 3 .5 
(commencing with Section 6250) of Division 7 of Title 1 of the Government Code to the extent that they may 
pertain tci access to pupil records. · 

CREDIT(S) 

(Stats.1976, c. I 0 l 0, § 2, operative April 30, 1977. Amended by StaK 1994, c. 1288 (A. B.3235), § 6 .) 

HISTORICAL AND STATUTORY NOTES 

2006 Main Volume 

Derivation: Education Code 1959, § 10931, added by Stats.1975, c. 816, p. 1856, § 4. 

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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CROSS REFERENCES 

"Access" defined for purposes of this Chapter, see Education Code § 49061. 
"Pupil record" d.efined for purposes of this Chapter, see Education Code § 4 9061. 

CODE OF REGULATIONS REFERENCES 

Local educational agency (LEA) provider, generally, see 22 Cal. Code of Regs. § 51270. 

Page 3 of 4 

Page2 

Perfonnance based accountability system, PBA system repmiing procedures, see 5 Cal. Code of Regs. § 
19601. 

LAW REVIEW AND JOURNAL COMMENTARIES 

Education; Special education--Confonnity with individuals with disabilities act. Kevin T. Collins, 26 Pac.L.J. 
521 (1995). 

Review of Selected 1994 California Legislation. 26 Pac.L.J. 202 (1995). 

LIBRARY REFERENCES 

2006 Main Volume 

Records <C= 55. 
Westlaw Topic No. 326. 
C.J.S. Ifocords §§ 99 to I 0 I. 

RESEARCH REFERENCES 

Treatises and Practice Aids 

Investigating Employee Conduct App D, Search, Seizure and Privacy Laws. 

NOTES OF DECISIONS 

Construction with other laws l 
Educational or pupil records 2. 
Videotapes 3 

1. Construction with other laws 

Provisions of state Education Code enacted to manifest compliance with federal statutory requirements concern­
. ing privacy of pupil records expressly prevail av.er requirements of Public Records Act with respect to pupil re-. 
cords. Poway Unified School Dist. v. Superior Court (Copley Press) (App. 4 Dist 1998) 73 Cal.Rptr.2d 777, 62 
Cal.App.4th 1496, review denied. Records<€:::= 58 

2. Educational or pupil records 

Tort Claims Act claim presented to school district on behalf of student is not "educational record" or "pupil re­
.cord" within purview of state and federal statutory exemptions from public disclosure under state Public Re-

https;//web2.westlaw.com/print/printstream.aspx?:r~~HTMLE&ifm=NotSet&destinatio... 11/26/2008 
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cords Act; fact that litigant, student or otherwise, chooses to sue school does not transmogrify a tort claim into 
an educational or pupil record. Poway Unified School Dist. v. Superior Court (Copley Press) (App. 4 Dist. 1998) 
73 Cal.Rptr.2d 777, 62 Cal.App.4th 1496, review denied. Records€;::;:> 55 · 

3. Videotapes 

Without the issuance ofa subpoena, court order, or parental consent, a school district may allow the district at­
torney to view a videotape of an assault upon a student by another student that was recorded on the security 
camera ofa school bus. Op.Atty.Gen. No. 01-209 (August 27, 2001), 2001 WL 980622. 

West's Ann. Cal. Educ. Code § 49060, CA EDUC § 49060 
Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. I of the 2007-2008 1st Ex.Sess., Ch. 1 of 
the 2007-2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 ballots. 

(CJ 2009 Thomson Reuters/West 

END OF DOCUMENT 
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West's Ann.Cal.Educ.Code§ 49069.5 

Effective: January I, 2006 

West's Annotated California Codes Currenl11ess 
Education Code (Refs & Annas) 

Title 2. Elementary and Secondary Education (Refa & Annas) 
Division 4. Instruction and Services (Refs & Annas) 

Part 27. Pupils (Refs & An nos) 
~!ID Chapter 6.5. Pupil Records (Refs & Annas) 

K@Article 4. Rights of Parents (Refs & Annas) 

Pagel 

_. § 49069.5. Foster care pupils; transfers of pupils and 1·ecords; effect of absences due to 
change of placement or court-ordered activity on grades 

(a) The Legislature finds and declares that the mobility of pupils in foster care often disrupts their educational ex­
perience. The Legislature also finds that efficient transfer procedures and transfer of pupi I records is a critical factor 
in the swift placement of foster children in educational settings. 

(b) The proper and timely transfer between schools of pupils in foster care is the responsibility of both the local edu­
cational agency and the county placing agency. 

(c) As soon as the county placing agency becomes aware of the need to transfer a pupil in foster care out of his or 
her current school, the county placing agency shall contact tbe appropriate person at the local educational agency of 
the pupil. The county placing agency shall notify the local educational agency of the date tbat the pupil will be leav­
ing the school and request that the pupil be transfeJTed out. 

(d) Upon receiving a transfer request from a county placing agency, the local educational agency shall, within two 
business days, transfer the pupil out of school and deliver the educational information and records of the pupil to the 
next educational placement. 

(e) As part of the transfer process described under subdivisions (c) and (d), the local educational agency shall com­
pile the complete educational record of the pupil including a determination of seat time, full or partial credits earned, 
current classes and grades, immunization and other records, and, if applicable, a copy of the pupil's plan adopted 
pursuant to Section 504 of the federal Rehabilitation Act of 1973 (29 U.S.C. Sec. 794 et segj or individualized edu­
cation program adopted pursuant to the federal Individuals with Disabilities Education Act (20 U .S.C. Sec. 1400 et 

~J. 

(f) The local educational agency shall assign the duties listed in this section to a person competent to handle the 
transfer procedure and aware of the specific educational record keeping needs of homeless, foster, and other transient 
children who transfer between schools. 

(g) The local educational agency shall ensure chat if the pupil in foster care is absent from school due to a decision to 
change the placement of a pupil made by a coun or placing agency, the grades and credits of the pupil will be cal cu­
lated as of the date the pupil left school, and no lowering of grades will occur as a resu It of the absence of the pupil 
under these circumstances. 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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(h) The local educational agency shall ensure that if the pupil in foster care is absent from school due to a verified 
cou1t appearance or related cou1t ordered activity, no lowering of his or her grades will occur as a result of the ab­
sence of the pupil under these circumstances. 

(i) For the purposes of this section, "pupil in foster care" means any child who has been removed from his or her 
home pursuant to Section 309 of the Welfare and Institutions Code, is the subject of a petition filed under Section 
300 or 602 of the Welfare and Institutions Code, or has been removed from his or her home and is the subject of a 
petition filed under Section 300 or 602 of the Welfa1·e and Institutions Code. 

CREDIT(S) 

(Added by Stats.1998. c. 311 CS.B.933), § 2, eff. Aug. 19. 1998. Amended by Stats.2003, c. 862 CA.B.490), § 7; 
Stats.2005. c. 639(A.B.1261 ). § 4.) 

OFFICIAL FORMS 

2009 Electronic Update 

<Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's Cali­
fornia Judicial Council Forms Pamphlet.> 

HISTOIUCAL AND STATUTORY NOTES 

2006 Main Volume 

Provisions of Stats.1998, c. 311 (S.B.933), relating to development of protocols for placement of foster children in 
group homes, emergency regulations, creation of a community care facility Jaw enforcement task force, and provid­
ing for a reexamination of the role of out-of-home placements, see Historical and Statutory Notes under Welfare and 
Institutions Code§ 18987.6. 

Local agency and school district cost reimbursement provisions relating to Stats.2003, c. 862 (A.B.490), see Histori­
cal and Statutory Notes under Education Code§ 48645.5. 

Local agency and school district cost reimbursement provisim1s relating to Stats.2005, c. 639 (A.B.1261), see His­
torical and Statutory Notes under Education Code§ 48853. 

CROSS REFERENCES 

"Pu pi.I record" defined for purposes of this Chapter; see Education Code § 4906 l. 

LAW REVIEW AND JOURNAL COMMENTARIES 

Falling bet\.l'een the cracks: Wlw foster children are not receiving appropriate special education services. Brandy 
Miller, 5 Whittier J. Child & Fam. Advoc. 547 (2006).-

LIBRARY REFERENCES 

2006 Main Volume 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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Records €=;>5 5. 
Westlaw Topic No. 326. 
C.J.S. Records s§ 99 to lfil_. 

RESEARCH REFERENCES 

Enc ye loped ias 

CA Jur. 3d Schools§ 322, Pupil Records--Rights of Parents. 

Forms 

Page 3 

West's California Judicial Council Forms JV-538, (08) Findings and Orders Regarding Transfer from School of Ori­
gin. 

West's California Judicial Council Forn1s JV-539, (08) Request for Hearing Regarding Child's Education. 

West's Ann. Cal. Educ. Code§ 49069.5, CA EDUC§ 49069.5 

Cunent with urgency legislation ~u·ough Ch. 2 of the 2009 Reg.Sess., Cl1. 12 of the 2009-2010 2nd Ex.Sess., Ch. 25 
of the 2009-2010 3rd Ex.Sess., and Props. lA to IF on the 5/19/2009 ballot and propositions on the 6/8/2010 ballot 
received as of 511/2009 · 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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West's Ann.Cal.Educ.Code § 76200 

CEffcctivc: [Sec Text Amendments) 

West's Annotated California Codes Currentness 
Education Code (Refs & Annas) 

Title 3. Postsecondary Education (Refs & Anaos) 
Division 7. Community Colleges IBefs & Arums) 

Part 47. Students (Refs & Annas) 
"'1§1 Chapter 1.5. Student Records (Refs & Annas) 

'llil Article l. Legislative Intent (Refs & Annas) 

-+ § 76200. Legislative intent 

Page 1 

It is the intent of the Legislature to resolve potential conflicts between California law and the provisions of Public 
Law 93-3 80 [FN 11 regarding the confidentiality of student records in order to insure the continuance of federal 
education funds to public conununity colleges within the state, and to revise generally and update the law relating to 
such records. 

CREDIT(S) 

(StatB.1976, c. 1010, § 2, operative April 30, 1977.) 

[FNIJ Education Amendments of 1974 (20 U.S.C.A. 1232g). 

HlSTORlCAL AND STATUTORY NOTES 

2003 Main Volume 

Derivation: Educ.C.1959, § 25430, added by Stats.1975, c. Sl6, p. 1863, § 7. 

CODE OF REGULA TlONS REFERENCES 

California community colleges, student records, purpose, see 5 Cal. Code of Re!!s. 6 54600. 

RESEARCH REFERENCES 

Encyclopedias 

CA Jur. 3d Universities and Colleges§ 101, Records. 

Wests Ann. Cal. Educ. Code § 76200, CA EDUC § 76200 

Current with all 2007 laws 

© 2007 Thomson/West. No Claim to Orig. US Gov. Works. 
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END OF DOCUMENT 
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Oh. 629] 1963 RlllGULAR SESSION 1521 

meeting so called shall be competent to instruct the govern­
ing board, and the board shall, in all cases, be bound by such 
instructions upon the following, subjects: 

(a) The focation or change .of location of the schoolhouse, 
if the proposal to instruct. ,the boaTd. in regard to changing 
the location. of the schoolhouse'.is passed by a vote of two-thirds 
of all the electors voting at the meeting upon the proposition. 

(b) 'The use ·of the .. schoolhouse .for. other than school pur­
poses, ·but in no case shall the.schoolhouse be used for purposes 

· which necessitate the removnl of any school desks or other 
school furniture.•· , 

(c) The sale and purchase of·school sites. . . 
(d) The prosecution, settlement, or compromise of any litiga­

tion in which the district is engaged, or is likely to become 
engaged,,. , 

The ·meeting. may.. yote money not exceecfuig one. hundred 
dollars ($100) in any one year, for e.ny of .these purposes in 
a~qi~ion to any amount which may be raised by the .sale of 
district school property, and the insurance of property ,de­
s~royed by :fire, except that tlie procPeds of the insur.aricie of the 
library and appa.ratus shall be paid into the library fund . .All 
funds raised by the sale of school property may .be disposed of 

· by d,itediO}l o~ a district meeting. . , , . .· 
1022. , The meeting provided for in Section 1021 shall be 

called by posting three· notices in public plac_es, one of which 
shall be in a conspicuous place ou the schoolhouse, for not less 
than 10 days :prior to the time for which· the meeting is called. 
The notices.shall specify the· purposes for which·. the.meeting is 
called, and no other business shall be transacted at the meeting. 

1023. : A.ny district meeting called pursuant toSections 1021 
and 1022 shall be organized by choosing a chairman from the 
electors present. The district rlerk or secretary shall be clerk 
of the meeting, and shall en.ter. the mim1tes on .the records of .. 
the district. .Any district meeting may be adjourned.from time 
to time as fonnd necessary, All votes instructing :the board of 
trustees shall be taken by ballot, or by "ayes" aud "noes" 
vote as the meetit1g may determine . 

.Article 4 .. Records at1d Reports 

1031. The governing board of every school district shall: 
(a) Certjfy or attest to. action.sJaken by the governing board 

whenev~i:- such certification· or attestation is required for any 
purpose. · ,. · . , . 

(b) Keep an accurate account of the receipts and .expendi­
~res o~ .school moneys, and keep such reconl opm. to public 
rnspection. . . · 

( c) Make an annual report, on 01' before the first day of 
July, to .. the county superintendent of schools in the manner 
and form and on the blanks prescribed by the Superintendent 
o_f Publfo.Instruction. . 
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· (d) Make or maintain such other records or reports us are 
required by law. ·:;· · · 

1032. Whenever in ·any school year the school regiBter of 
any teacher, or other records of nay school district a.re de­
stroyed by conflagration or public calamit.y, preventing the 
teacher and school 'office1's froui making their•annual reports 
in: the· usual manner and with· accuracy," affida'l"its. of. the 
teacher, the ·school ·principals;' or ·other officers of the school 
district, certifying as to the contents of the destroyed register 
or other records, shall be accepted by nil school authorities for 
all school purposes appertaining to the school district, except 
that of average daily attendance:·· . 

1033. Whenever the average·daily attendance of any school 
district has been materially affected in any school year by con­
flagration, public calamity, or epidemic of unusual duration 
and p'reva.lence, the regular aonual reports of tl:Je teacher, the 
school· prillcipal, or offirers of the school district, shall be 
accepted by all scl10ol officers for all school matters" :apper­
taining to the school district; except that of average daily 
attendance. · · .. · · ' · . 

1034. Whenever tlie destruction of refords of a dis'trict is 
not· otherwioe authorized 01' proYided for by law, the govern­
ing boarcl of the di~trict may clestroY such records cif the dis­

. trict In accordance w:ith regulations 
0

of.the Superintendent of 
Public Instruction which he is herewith autboriZed to adopt. 

1035. The g'overniug board of any school district may make 
microfilm or 'j>botog1'apbic copies· of any records of the district. 
The original of any recm·ds of "'hicb a photbgraphici'or micro­
filni copy has been made may be destroyed when ·provision is 
made .for permnnentl.i' maintaining· such photographici or mi­
crofilm copies in the files of. the dhtrict, e;i;:cept tha.t no orig­
inal record that is basic to any required audit: shall be de­
stro~'e<i prior to the second July bt succeeding the co.mpletion 
of the audit. 

1036; In any joint school distric1t, all returns, reports, cer­
tificates, estimates, petitions. and other papers of any kind 
relating to sebools a11d s~hool clistrict:li, required by law to be 
filed with or presented to the board of supervisors or county 
superintendent of scl1ools, sh all' be filed with or presented to 
the supervisors or superinte11 dent of schools of each county in 

. whieb any portio:h of the district fa situated.'., . . . . 
1037. The governiiii;' boar(:} of any school district may make 

a charge for furnisbing frri.nscript~ of fcirmer 1:i11pils' records 
in excess of two copies, and for more than two verifications of 
various recoi·ds of former pupils; Such 'a chargt< shall be fifty 
centS ($0.50) ·or an amount not to exceed the· cost of rendering 
the service, whichever is the lesser. · · 

Article 5. Powers With Respect to Pr6perty 
. :1 . 

. 1041. The governin[r board of 1tny school distriet niay se­
le<it and acquire sites with:in the boundaries of the district, and 

468 

e 



4595 STATUTES OF CALIFORNIA [Ch.1989 

Failm·e to bring action within the time speci£ed constitutes 
a waiver of any demand against the State on account of alleged 
overpayments. . . 
. SEO. 11. Section 8067 is added to said corle, to read: 

Act111ns prior 8067. Jf the department fails to mail notice of action on a 
tD not.lee h 

Jurtcment ror 
pl11Lnt1a 

Intcres.t 

,\CLJOllS bi 
ass1a;nee.11 

ln ttrcct 
~CJlll'mb?r 
18. !DiD 

claim v'ithiu six months after the claim is filed, t e claimant 
may, prior to the mailing of notice by tlie department of its 
action c•n the elaim consider the claim disallowed and bring an 
action iigainst the departmeut on the grounds set forth in the 
dairn for the recovery of the whole or any part of the amount 
claimed as au overpayment. 

SEo. 12. Section 8068 is added to said code, to read: 
8068. If judgment is re11dered for the plaintiff, the amount 

of the judgment shall first be credited on any privilege tax 
due a11d payable from the plaintifl' to the State under this 
article. The balance of the judgment shall be refunded to the 
plaintiff. · 

SEo. · 13. Section 8069 is added to said· code, to read: 
8069. In any judg'lllent, interest sliall be allowed at the rate 

of 6 pe reerit pe1' annum upou the amount found to have been 
illegally collected from the date of payment of the amount to 
the date of allowance of credit on accouut of the judgment or 
to a dat.e preceding the date of the refund warrant by not more 
than 30 days, the datP to be determined by the department. 

SEo. 14. Sectiou 8070 is added to said code, to read : 
8070. A judgment shall not be rendered in favor of the 

plaintiff in any action brought against the department to re· 
cover any amount paid when the action is brought by Ol" in the 
name of an assignee of the person paying the amount or by 
any person other than the person who paid the amount. 

CHAPTER 1989 

An act to amend Scclion 10752 of the Education Code, as 
enacted by the Legishihll"c at ifs 1959 Regular· Session, 
relating to schools. · 

[Approved by OoverrClr July Hi, 1959. Filed with 
SecretarJ,~ ot Stn.to July 17, 1959] 

The people of the State of California do enact as follows: 

SEcTrnN 1. Section 10i52 of the Ecln~n.tion C<>de, as en· 
acted by the Legi~lature at its 1959 Regular Session is amended 
to read: 

10752. W11en<'ver a pupil transfers from one sclrnol district 
to another within thi5 StAte, the cumulatiYe record of the 
pupil, which mar be nvailllble to the pupil's parent £or in­
spectiOll during consultation with a. certificated employee of 
the dis1.rict, or a copy of the record, "1lall be •transferred to the 
district to which tbe pupil transfers; provided, a r'eque~t for 
such cumulative record is received from the' district to which 
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the transfer is ma de. The State Board of Eduration is here by 
authorized to adopt rules and regulations concerning the trans­
fer of cumulative record.> from oue school district to another. 
The efi:ective date o.f this section sball be July.1, 1960. 

CHAPTER 1990 

.An act to amend Section 5S7 of the Penal Gode, relating to 
defraudi71g innkeepers. 

[Approved hv Governor July 10, 1950. ll'llod with 
Bccretll.ry ot =:>tnte July 17, 1fl59.] 

Tho people of the State of California do enact as follows: 

SECTION 1. ·Section 537 of· the Penal Code is amended to 
read: 

537. Any person who obtains any food or accommodations 
at an hotel, illil, rest.a urant, boarding ho1IBe, lodging house, 
apartment house, blmge.low court, motel, or auto camp, without 
paying therefor, with intent to defraud the proprietor or man­
ager thereof, or who obtains credit at an hotel, inn, restaurant; 
boarding house, lodgiug house, apartment house, bungalow 
court, motel, or auto camp by the u~e of any false pretense, or 
who, after obtainil1g credit, foocl accommodations, at an hotel, 
inn, restaurant, boarding house, lodging house, apartment 
house, bungalow court, motel, or auto camp, absconds, or sur­
reptitiously, or by force, menace, or threats, removes any part 
of his baggage therefrom without paying for hls food or ac­
commodations is guilty of a misdemeanor. 

Evidence that such person left the premises of such an 
hotel, inn, restaurant, boarding-hotL~e, lodging-house, apart­
ment house, bungalow eourt, motel, or auto eamp, without 
pa:dng or offering to pa~' £or such food or accommoclatiou 
oball be prima facie evidence that such pei·son obtained such 
food or .aecommodations with iutent to defraud the proprietor 
or mRllager. 

CHAPTER 1991 

An act a1ttl1 orizing a s1cit or s11its against the SI ate of Cali­
f ornia to q11i et title against it to certain reai property in the 
Oou-nty of Del Norte, State of Oa!ifor'li.ia. 

[Appro\"ed by Go\"ornor July 16, 1959. Filed with 
Secretary ot State .Ju'y 17. 1959.] 

Thr people of the. State of California do enact as follows: 

4597 

Jn effect 
RtlJtemlln 
] 8, l[l.59 

In ~l!cct 
SetHember 
lB, lOGO 

SECTION 1. Aiiy person or persons owning or claiming any 
interest in or to that certain real property situated in the 
County of Del Norte; State of California, and described. i.Ii 
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CHAPTER 381 

An 11ct to amend Section 10759 of the Education Code, relating to 
pupils. 

[Approved by Gm ernor September 4, 1973 Filed with 
Secretary of State Septi;mber 4, 1973] . 

The .P.eople of t:fle State of California do enact as follows: 

SECTION · l. Section 10759 cif the Education Code is amended to 
read: 

10759. The govE!rning board of each sc:hool district shall prescribe 
regulations requiri:rig'the eva.luii.tiori of each pupil's achievi:i'!neilt for 
each rriirrking perfod· arid requiring ii corifererice •With; or a written 
report to, the parent or guardian of each pupil \vhenever it becomes 
evident to the teacher that the pupil is in danger o~ failing a colirse. 
The refusal of the parent or guilfdian to attend the coiiference, or to 
respond to the Written report, shall not pi'ech.idefailirig the pupil at 
the end or the gra:dirig period. ' 

CHAPTER 382 

An .act to amend Sectiop 2 of Chapter 1378. qf th(J Statutes of 
1965, relating to the Commission 011 the Status of Women. 

[Appr~ved by Governor September 4, l!i73 Filed. ~1th 
Secretary of State September 4 .• 1973] 

The people of the State of Oaliform's do ena~t as follows: 

SECTION l.- Section 2 of Chapter 1378 of the Statutfis of 1965 is 
amended to read: ··.: .. 

Sec. 2. · There is in. the state government the. Commission on the. 
Status of Women. The commission shall. consist: of 17iniembers: three 
members of th.e Senate .and one public member .a,ppointe.d py thti 
Senate Committee on Rules, three Members of the Assembly and 
one 'public member appointed by the Speaker; the. $µp,er:i11tenqent 
of.Public Instruction, the. Chief,of the Division of Inclustrial· Welf~re 
in the Department·· of: Industrial Relations, a.nd sew11 pul:JJic 
members appointed by the Gove.rnor, with the consent of,,the Sen~~e. 
The Members of the Legislature shall serve at the pleasurti oHhe 
appointing powers. . · . 

Public member appointees, ·of the Speaker·,.,and . the se11.l!t!" 
Committee on Rules shall serve four-year terms.effective July l, 1975·, 
The uppointing powers may appoint persons holding qffice a.t-.the 
effective date of the amendment of this section . at -:the 1.97:}.,7 4 
Regular Session to serve terms until 'July 1, 19i'fj. The appp,i_n,ting 
powers may reappoint a member whose term has expir,ed, and sh1:1ll 

0 1513 36 7 85 925 
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subdivisions (b) and (c) of Section 10941. 
10934. School d lstricts shall notify parents of their rights under 

. this chapter upon the date of the pupil's initial enrollment, and 
thereafter 11t the same time EIS notice is issued pursuant to Sectfon 
10921. The notice shall be, insofar EIS is practicable, in the home 
language of the pupil. The notice shall take a form which reasonably 
notifies parents of the availability of the following specific 
information: .· .... 

(a) The types of pupi.L records and infonmitii:m contained therein 
which are directly relate.cl to students and maintained by the 
institution 

(b) The name and position of the official responsible for the 
maintenance of eac)l, type of record, the persons who have access to 
those records, and the purposes for which they have such access. 

(c) The policies of the institution for reviewing. and. expunging 
tho~e recc,i_rd~. ·· · , 

( d) The right of the parent to aqcess to pupil records . 
. (e) The procedures.for. challenging the con.tent of pupil records. 

. (f) The cost if any which will be charged to the parent for 
reproducing copies of records. 

(g) The categories of information which the institution has 
designated as directory information pursuant to Section 10944 and 
the parties to whom such information· will be released unless the 

· parent objects. . 
(h) ·Any other rights and reqtifrements set forth in this chapter. 
10935· .. A log or record shall'bemil.intained for each'pupil's record 

which lists aU persons or organizations requesting or receiving 
information from the recqrd e;.Xcepting" sclt.ool,' personnel and the 
reasons therefor. The log shall be open to inspection only by a parent 
and the school official or his ·designee responsible for the 
maintenance of pupil records. · 
·. 10936. Any schciol district may make a reasonable charge in an 
amount not to exceed the actual cost of furnishing copies of any pupil·· 
reco_rd; provi.dedt however,• that no charge sJ:iall be m.ac:le ·for 
furil'i!ihifig (1) li'p'ti:i tWo transcripts of former pupiis' records or (2) 
up to two' verifications of various' recorru;"of former pupils.: •,' ' 

10937. ·(al Wneh grades ai'Ei given for any course of instruction 
taughfi/i; a_ sch_ocil district, th~ grade given to each pupil shall be the 
grac!e · 'detei'mlri'ed by the teacher of · the course . and the 

· deleriniri[l:tioil ofthe pupil's gra:de by the teacher, in the absence of 
mistJike,'fra'iid, bEi:cHalth, Or ihcornpete1icy,'shaU be final. · · · · 

(l:i)' No ·g·rade of a pupil participating in a physical education.' class, 
howeyer, may be adversely affected due to the fact thaUhe :pupil 
d(l.~friot wear· sta1id1itd1zed physical education apparel>-where the 
failifre tchl-ear s\fch apparel arises from circumstances beyond the 
coi1t'(p\ of the•pupil. 

10938, 'I'he·go'Veming board of each school district shall prescribe 
reg"ul.afi01is requiring the evaluation of each pupil's achievement for 
each ·marking period 1i'f1d·requirii1g a conference with, OT a written 
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report to, the parent of each pupil whenever it becomes evident to 
the teacher that the pupil is in danger of failing a course. The refusal 
of the( parent to 11ttend the conference, o{to respond.to the written 
report, shall not· preclude faifing' the p~pil at the end of the gfading 
pedod. , . __ . . .- . .,,.,.-_.- . . .. _ 

Notwithstanding the prO:visions of subdiVision (a) of Section.10932, 
the provisions of this section shall apply to the parent of any pupil 
wit~_qµt regard to the age of the pupil. 

10939 .. Whenever a pupil transfers from one school district to 
another or to a private school, or tr;ansfers from a private school to 
a school district within the state, the··pupil's permanent enrollment 
and scholarship record or a copy thereof shall be transferred by the 
former'disfriet or prh;iite sch6oh1pon a request "from the district or 
priva.t;i school where. the pupil intE)nds to enroll. Any schoo\'(listrict 
req(i~sting s~~c_h f transfer ofa recqrd shrul "not:ify the pare;·it of his 
right'to receive a copy of the record and i{right ta'a hea,fo:iil to 
~haµen~~ the _po~~~nt oft~-~ r(:!porci .. Tht:i St,~~.ri,B.~ard of Ec:l,~.c·ation 
1s hereby author1zea to adopt rules and regulations concermng the 
transfer .of records. · · 

Article 4. Rights of:Parents 

10940. Pa~ents of currently enrolled or former pupils.have an 
ubsdlute right to· access, to any and all pupil -records·related to their 
children which are mL\intained by school districts or private schools. 
The editing or withholding of ilny such records is prqhibited, 

Each'.school district' shaff adopt procedures for the''-grnnting of 
requests by parents to _inspect and review records during: regular 
scho~!'~oi1rs; provided that ~ccess shall he granted no ltitetthan five 
dax~J9.J\9y~iirig the. date olth¢'t,equEl~~.JroceP,ureS: sh~ll. i~ch:ide the 
noti.\ifa~~qiito the pf1Teri.t .of the lqcatioi.i:~lf aU.qff!c~al pupil recqrds 
iF npK cei:itra,lly ,loc~t~f:I ;!liJ'd,Jlj.e"p~pviqing_ .p(.qua\iAe.q certificated 
per~qr;inel to inte,rnr~~ records wher~ appropriate: • . 

10~41. Following llII .in~pecpon .and review of fl pupi~'s rec.ords, 
the parent of u pupil or f ormei< ·pupil of a school district may 
challenge the content of ariy pupil record. . 

(a) The parent of .. a pupil may fi\e a written request wi.th the 
superintendent of the district to remove any information recorded 
in the written records concerning his child which he alleges to be: 
(1)· inaccurate, (2) an ·unsubstantiated personal· conclusion or 
inferenc¢, (3) n cori~.h.ision or iri.feren·ce outside of.the observer's area 
of competence, or ( 4) riot based on· the personlil ·observation of a 
named person with tile time and place of the observation 'hated. 

(b) Within 30 days ~f receipt ofii4ch request, the superintendent 
or his, designee shall_ meet with t~-~ p11rent al:Jd thEi: c~rtificated 
employee who recorded the infoririat10n in qtiicstio,n, if any, and if 
SllCh ernp!oye_e is presently employed, by ,the sbhO:ol qistrict. The 
superintendent shall then sustain or deny the allegation's. 

If the superintendent ~ustains the allegations, he shall order the 
ti5-:nne 
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shall notify in writing all members and members-elect of the 
date and time. . . 

At the annual meeting, the governing board of the commu~ 
nity. college district shall o:r:ganize by electing a president from 
its members and a senretary. · . 

SJ!lo .. 848. Se~tion 2542() of the Edunation Code is amended 
to read: ' 

25420. Every community nollege board shall hold regular 
monthly meetings at such times as may be provided in ·th~ 
rill.es and regulations adopted by them for their own gov­
ernment, except that in community college distric.ts composed 
of two or more high school districts, the regular meetings may 
be quarterly,.;; · " ··:· . : ., '.,., 

Smo. 349. , Section 25422 of. the lllduaation Code is ~mended 
to read: · , · . · .,_.; . .. . : .... , . . .. 

254?~, The c_ommUJlity col\ege bo'iird shall meet. izi. a pubti~ . 
building wh~h .. is oWlled or leased by the community college 
district. · · · ' · · . . . 

Sii:(f 350, · Sectitii:( 25422.5 of the Education Code is 
amended to read; ' ' ' ' ' ' 

25422.5. Except es otherwise provided in this code, the 
powers and duties of community college boards are such as are 
assigned to high school boards. · ·· . 

SEc. 351. Section 25423 of the Education Code is amended 
to r~ad: ' ' 

25423. The governing board 0£ any ·school district which 
maintains a comm'linity college may rent or purahase academio 
caps and·.gowns fol' faculty use at ceremonies; · · · 

8Eo. 352. Section 25423.5 of the Education Code is 
amended to read; . 

2q423.~. The govern~µg board of a ;district maintaining a 
community: c~llege,ip.ay etnPl?YJW a c~.mmB:Aity coUegeJ~ac~~r. 
of_an.,academ1c ~UbJect m!\tter ilre!f.. or areas a.Person wh;o. goes, 
not hOld a credelltilil issued by the State Board of Education 
authoriziilg such :sei!vioi;-'jf the person has beeli grimtiii:i ii m~s­
ter 'a degree or a doctor"s"degree,in''the ace.demici subject m~k' 
ter are~ for 'fyhieh· he is employed fo ;'te~(Jh, "No such perifoil 
shall teach classes in grades below grades 13 and-14 iii iiny 
community college. Nci inich person shall be employed for an 
aggregate period which is greatet' than three school years un­
leslPhe ·fulfills the requirements of Section 13132 and of sub. 
division ( c) of Section 18198: 
· No ;person shall be employed pursuant to. this section until 
he hes complied with the .prerequisites to .iss:uance of a cer_tifi­
cation dociiment preseribed by Seetions 13121, 13128, 18124, 
13126, and 13127, and no persot;t .s)lall b.e so·employed who has 
been determined to come within any of the provisions of Seci­
tion 13129 or Section 131St1: The State Board of Education 
shall niake necessary provision for eziforcing compliance with 
the prece~g' sentence, . ·- · · · · 

The governing board of each school district maintaining e. 
communify college shall, iil the manner e.nd form :prescribed· 
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FOREWORD 
1

rl1is compilntion, prepared by the Legislative Counsel, is 
the latest a111ended form of the Education Code. 

For conveni1mce the code is divided into four l'olumes, Vol­
nme 1 includes the table of contents and Sections 1-12851. 
Volume 2 includes the table of contents and Sections 12901-
20085, Volume 3 includes the table of contents and Sections 
20101-450G5. Volume 4 contains the code index. 

This edition shdws n ll sections as they are in effect on and 
after Jmnrnry 1, 1974. When a section has an effecti-ve or oper­
ative date earlier or later than January 1, 1974, tlie. section 
carries a note expressing that effect. 

History notes in parentheses following headings or sections 
reflect only the latest legislative action immediately preceding 
this publication. The statutory record may be consulted to 
determine prior history in any particular instance. 

The Education Code was recodified at the 1959 Regular 
Session. The recodification was prepared by the Joint Legisla­
tive Committee for the Revision of the Education Cade which 
was created by Chnpter 2419 of the Statutes of 1957. 

Pursuant to Resolution Chapter 197 of the 1959 Regular 
Session, tl1 e main index and section beadings we1·e originaUy 
prepared by the University of California rrt Los Angeles under 
contract with the Joint Legislative Committee for the Revi­
sion of the Education Code. 

Omss-Refai·ence Tab las. Tables of cross-refel'ence showing 
the origin of each section of the Education Code as recodified 
and the disposition of former code sections in the recoclified 
code appear at pages 5839 to 5910 of the Statutes and Amend­
ments to the Codes for 1959. 

·,, . 
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145 EDUCATION CODE 

the location of t11e schooll10use is pass_ed by a vote of two-t!~rda 
of all the electors voting at the meeting upon the propo~1tion .. 

(b) The use of the schoolhouse for other than school yrnr­
poses but in no case shall tbe schoolhouse be used for purposes 
which necessitate the removal of any school desks or other 
school fnrnitnre. 

( c) The sale and purchase of school sites. . .• 
(d) The prosecution, settlement, or comp~o~se of any litiga­

tion in which the district is engaged, or is likely to become 

engaged. d" . bu dred 
The meeting may vote money not excee mg one n . 

dollars ($100) in any one year, for any o~ these purposes ~ 
addition to any amount which may be rrused by the sale o 
district school property, and tbe insurance ~f property de­
stroyed by fire, except that the proceeds of tbe _IDsnrance of the 
library and appamtns shall be paid into the library _fnnd. All 
funds raised by the sale of sch.ool property may be disposed of 
by direction of a district meetrng. 

Notice 
1022. The meeting provided for in Section 1021 shall .be 

called by posting three notices in public places, one of which 
sball be in a conspicuous place on the. schoolhouse! for_ not less 
than·lO days prior to the time for which the _meeting JS c~lle~. 
The notices shall specify the purposes for which the roeetin~ 1ll 
called, and. no other business shall be transacted at the meetmg. 

Organization . 91 
1023. Any district meeting called i;iursnant ~o Sections 10-

and 1022 shall be organized by choosmg a chairman from the 
electors present. The district clerk or secretary shall be clerk 
of the meeting, and shall enter the minutes. on the record~ of 
the district. Any district meeting may _he adJO"?rned from time 

to fun. e as fonnd necessary. All votes mstrnct.mg the board of 
". " d" s" trustees shall be taken by ballot, or by ayes an noe 

vote as the meeting may determine. 

Article 4. Records and Reports 

Duly lo Keep Certain Records and Reports . . 
J.031. The governing board of every school distr_1ct shall: 
(a) Certify or attest to actions taken_ hy ~he gov~rmng board 

whenever such certification or attestation JS reqmred for any 

purpose. . d d" 
(b) Keep an accurate account of the rece1pts an expen 1-

tures of school moneys. 
(c) Make an annual report, on or before ~e first day of 

July, to the county superintendent of sc110ols m th~ manner 
and form and on the blanks prescribed by the Superm tendent 
of Public Instruction. 
N';t;; For legislative history and eonstrnction of pravisio_ns, see notes 
at beginning of Division 4. 

e 

( d) Make or maintain snch other .records or reports as are 
required by law. 

(Amended by Stats. HJ69, Ch. 371.) 

Certification as to Contents of Destroyed Records 
1032. Whenever in any school year the school register of 

any teacher, or other records of any school district are de­
stroyed by conflagration or public calamity, preventing the 
teacher and school officers from making their annual reports 
in the nsnal manner and with accuracy, affidavits of the 
teacher, the school principals, or other officers of the school 
district, certifying as to the contents of the destroyed register 
or other records, shall be accepted by all school authorities for 
all school purposes appertaining to the school district, except 
that of average daily attendance. 

Average Doily Attendance Records Where Area Hit by Colomity 
1033. Whenever tbe average daily attendance of any school 

district has_ been materially affected in any school year hy con­
flagration, pnblic calamity, or epidemic of unusual duration 
aud prevalence, the regular annual reports of the teacher,.the 
school principal, or officers of the school district, shall be 
accerted by all school officers for all school matters apper­
taining to the school district, except that of average daily 
attendance. · 

Regulations fo Destroy Records 
1034. Whenever the destruction of records of a district is 

not otherwise authorized or provided for by law, the govern­
ing board of the district may destroy snch records of the dis­
trict in accordance with regulations of tht; Superintendent of 
Public Instruction which he is herewith authorized to adopt. 

Microfilming or Photographic Copies of Records 
1035. Tbe governing board of any school district may make 

microfilm or photographic copies of any records of the district. 
The original of ilny records of which a photographic or micro­
film copy bas been made may be destroyed when provision is 
made for permanently maintaining such photographic or mi­
crofilm copies in the files of the district, except that no orig­
inal record that is basic to n'ny required audit shall be de­
stroyed prior to the second July 1st succeeding the completion 
of the audit. · 

Records of Joint School Distrids 

1035. In any joint school district, all returns, reports, cer­
tificates, estimates, petitions, and other papers of any kind 
relating to schools and school districts, required by law to be 
filed with or presented to the board of supervisors or county 
superintendent of schools, shall be filed with or presented to 
the supervisors or superintendent of schools of each county in 
which any portion of the district is situated. 

Note: For legielative historY and construction of provisions, aee notes 
at beginning- of DiviHion 4. 
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FOREWORD 

This compilation, prepared by the Legislative Counsel, is 
the latest amended form of the Education Code. 

For convenience the code is divided into four volumes. Vol­
ume 1 includes the table of contents and Sections 1-12851. 
Volume 2 includes the table of contents and Sections 12901-
20085. Volume 3 includes the table of contents and 'Sections 
20101-45065. Volume 4 contains the code index. 

This edition shows all sections as they are in effect on and 
after January l, 1974. When a section has au effective or oper­
ative date earlier or later than January 1, 1974, the section 
carries a note expressing that effect. 

History notes in parentheses follpwing headings or sections 
reflect only the latest legislative action immediately preceding 
this publication. The statutory record may be consulted to 
determin'e prior history in any particular instance. 

The Education· Code was recodified at the 1959 Regular 
Session. The recodification was prepared by the Joint Legisla­
tive Committee for the Revision of the Education Code which 
was created by Chapter 2419 of the Statutes of 1957. 

Pursnant to Resolution Chapter 197 of the 1959 Regular 
Session, the main index and section headings were originally 
prepared by the University of California at Los Angeles under 
contract with the Joint Legislative Committee for the Revi­
sion of the Education Code. 

Cross-Reference Tables. Tables of cross-reference showing 
the origin of each section of the Education Code as recodified 
and the disposition of former code sections in the recodified 
code appear at pages 5839 to 5910 of the Statutes and Amend­
ments to the Codes for 1959. 
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EDUCATiON CODE 1849 

Nature of Powers and Duties of Boord; 
25422.5. Except as otherwise provided in this code, the 

powers and duties of community college boards are such as are 
assigned to high school boards. 

(.A.mended by Stats. 1970, Ch. 102.) 

Charge for Sf11denl Transcript 
25422.8. The ·governing board of any school district 

maintaining a community college may make a charge of one 
dollar ( $1) for furnishing and verifying ea.ch transcript of the· 
record of any community college student or any former 
community college student in excess of two copies. 

(Added by Stats. 1972, Ch. 1037.) 

Purchase or Rental of Academic Caps and Gowns 
25423. . The governing board of any school district which 

maintains a community college may rent or purchase academic 
caps and gowns for faculty use at ceremonies. 

(.A.mended by Stats. 1970, Cb. 102.) 

Employment of Teachers Who Do Not Hold Credential 

25423.5. The governing board of a district maintaining a 
community college may employ as a commUl1ity college teacher · 
of nn academic subject matter area or areas a person who dDes 
not hold a credential issued by the Board of Governors of the 
California Community Colleges authorizing such service if foe 
person has been granted a master's degree or a doctor's degree 
in the academic subject matter area for which he is employed 
to teach. No such person shall teach classes in grades below 
grades 13 and 14 in any community college. No such person 
shall be employed for all aggregate period which is greater than 
three school years unless he fulfills the requirement of Section 
13166. 

No person shall be employed pursuant to this section until 
he has complied with the prerequisites to issuance of a cer­
tification ·document prescribed by Sections .13165, 13168, 
13169, a!ld 13169.l; and no person shall be so employed 
who has heen determined to come within any of the .provisions 
of Section 13174 or Section 13175. The board of governors 
shall make ·necessary provision for enforcing compliance with 
the ·preceding sentence. 

The governing board of each school district maintaining a 
community college shall, in the manner and form pre­
scribed by the. board of governors, promptly after the close of 
each school year file· with the Department of Education a 
report identifying each person employed pursuant to this sec­
tion ·during the. preceding school year and certifying that all 
applicable laws, rules, and i·egulations were complied with in 
his employment. The Department of Education shall compile 
and maintain a roster of the individuals employed wider this 
section, to be utilized· in administering the ·provisions of this 
section. · 
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West's Annotated California Codes Currentness 
Code of Civil Procedure (Refs & Annas) 

Part 4. Miscellaneous Provisions (Refs & Annas) 
"Iii Title 3. Of the Production of Evidence (Refs & Annas) 

"IID Chanter 2. Means of Production (Refs·& Annos) 

Page I 

'* § 1985. Subpoena defined; affidavit for subpoena duccs tecum; issuance of subpoena in blank 

(a) The process by which the attendance of a witness is required is the subpoena. It is a writ or order directed to a 
person and requiring the person's attendance at a particular time and place to testify as a witness. It may also re­
quire a witness to bririg any books, documents, or other things under the witness's control which the witness is 
bound by law to produce in evidence. When a county recorder is using the microfilm system for recording, and a 
witness is subpoenaed to present a record, the witness shall be deemed to have compiied with the subpoena if the 
witness produces a certified copy thereof. 

(b) A copy of an affidavit shali be served with a S)Jbpoena duces tecum issued before trial, showing good cause for 
the production of the matters and things described in the subpoena, specifying the exact matters or things desired 
to be produced, setting forth in full detail the materiality thereof to the issues involved in the case, and stating that 
the witness has the desired matters or thin~s in his or her possession or under his or her control. 

(c) The clerk, or a judge, shall issl!e' a subpoe11a or subpoena duces tecum signed and sealed but otherwis~ in blank 
to a party requesting it, who shall fill it in 15ef6reservice~ .. Ah-attomeyat law wlfo is the attorney offecord man ac­
tion or proceeding, may sign and issue a stibpoenii)o require attendance before the court in which the action or 
proceeding is pending or at the trial of ail issue therein, or upon the taking of a deposition in an action or proceed­
ing pending therein; the subpoena in such a case ~eed not be sealed. An attorney at law who is the attorney ofre­
cord in au action or proceeding, may sign and'issue a subpoena duces tecum to require production of the matters 
or things described in the subpoena. · 

§ 1985.l. Agreenierit to appear at time other than specified in subpoena 
. . . . . ' ; ~ 

Any person who is si.Ibpoeriaed to appear at a session of court, or atthe trial of an issue therein, may, in lieu of ap­
pearance at the time specified in the subpoena, agree with the party at whose request the subpoena was issued to 
appear at ano.tp.er time. or upon such notice as may be agreed upon. Any failure to appear pursuant to such agree­
ment may be punished as a contempt by the court issuing the subpoena. The facts establishing or disproving such 
agreement and the faliure to appear may.be proved by ari affidavit of any person havirig'personal knowledge oftbe 
facts. · · · 

§ 1985.2. Subpoenas: civil trials. attendance of witnesses: notice 

Any subpoena which requires the attendance ()fa witness at any civil trial shall contain the following notice in a 
type face designed tci call attention to the notice: · · · 

Contact _the attorney requesting this subpoena, .listed above, before !he date on .. which you are required to be in 
conrt, if you have any question about the time or date for you to appear, or if you want to be certain that your 
presence in court is required. · · · 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov; Works. 
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Page 2 

§ 1985.3. Subpoena duccs tccum; personal records of consumer 

(a) For purposes of this section, the following definitions apply: 

(I) "Personal records" means the original, any copy of books, documents, other writings, or electronic data per­
taining to a consumer and which are maintained by any "witness" which is a physician, dentist, ophthalmologist, 
optometrist, chiropractor, physical therapist, acupuncturist, podiatrist, veterinarian, veterinary hospital, veterinary 
clinic, pharmacist, pharmacy, hospital, medical center, clinic, radiology or MRI center, clinical or diagnostic labo­
ratory, state or national bank, state or federal association (as defined in Section 5102 of the Financial Code), state 
or federal credit union, trust company, anyone authori.zed by this state to make or arrange loans that are secured by 
real property, security brokerage firm, insurance company, title insurance company, underwritten title company; 
escrow agent licensed pursuant to Division 6 (co=.encing with Section 17000) of the Financial Code or exempt 
from Jicensure pursuant to Section 17006 of the FinahCial Code, attorney, accountant, ins.tituticin of the Farm 
Credit System, as specified in Section 2002 of Title 12 of the United States Code, or telepJlorie corporation which 
is a public utility, as defined in Section 216 of tile Public Utilities Code, or psychotherapist, as defined in Section 
1010 of the Evidence Code, or a private or public preschool, elementary school, secondary school, or postsecond­
ary school as described in Section 76244 of the Education Code. 

(2) "Cons.umer" means any individual, partnership of five or fewer persons, association, or trust which has trans­
acted b.usiness with,' or has used th.e services of, the witness or for ·whoin the witness has acted as agent or fiduci-
ary. . 

(3) "Subpoenaing party" means the pe~son or persons causing a subpoena duces tecum to be issued or served in 
connectio!1 with any civil action o.r proc<;:eding pursuant to this ccide, but shall not include the state or local a·gen­
cies described in Section 7465 of the Government Code, or any entity provided for under Article VI cif the Cali­
fornia Constitution in any proceeding maintained before an adjudi~atlve body of that entity pursuant to Chapter 4 
(commencing with Section6000) of Division 3 o\tlie Busin~ss and Professions Code. 

(4) "Deposition officer" means a person who meets the qualifications specified ii:i.Section 2020.420. 

(b) Prior to the date called for in the subpoena duces tecum for the production of personal records, the subpoena­
ing party shall serve or cause to be served on .the consumer whose records are being sought a,c()py of the sub,, 
poena duces tecum, of the affidavit supporting the issuance oftlie subpoena, if any, and of the notice described in 
subdiviskm (e), and proofofservice as indicated in paragraph (I) of subdivision (c). This ~ervice shall be made as 
follows:· · · · · 

(1) To the consumer p~rs()nally, or at his or.her last)rnown addre~s, or in accordance with Chapter 5 (com~encing 
with Section 1010) ofTHle 14 of Part 3, or, if he or she is a party, to hi~ or her attorney ofrec~rd)fthe consumer 
is a minor, service shall be made on the minor's parent, guardian, conservator, or similar fiduciary, or if one of. 
them cannot be located with reasonable diligence, then service shall be made on any person having the care or 
control of the.minor or with whom the minor resides or by whom the minor is employed, and on the minor ff~he 
minorisatleast12yearsofage. ··· ' · · ·. · '· ''' · 

(2) Noiiess than Io days prior to the date fcir produi:tiori specified In the subpoena du6es tecurn, pi us the addi­
tional time provided by Section 1013 if service is by mail. 

(3) At lea~t five days prior .to service upon the custodian of the rebords, plus the additi?ilal time provided by 
Section l O 13 if service is by mail. . · 

(c) Prior to the production of the records, the subpoenaing party shall do either of the following: 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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Page 3 

( 1) Serve or cause to be served upon the witness a proof of personal service or of service by mail attesting to com­
pliance with subdivision (b). 

(2) Furnish the witness a written authorization to release the records signed by the consumer or by his or her attor­
ney of record. The witness may presume that any attorney purporting to sign the authorization on behalf of the 
consumer acted with the consent of the consumer, and that any objection to release of records is waived. 

(d) A subpoena duces tecum for the production of personal records shall be served in sufficient time to allow the 
witness a reasonable time, as provided in Section 2020 .410, to locate and produce the records or copies thereof. 

(e) Every copy of the subpoena duces tecum and affidavit, if any, served on a consumer or his or her attorney in 
accordance with subdivision (b) shall be accompanied by a notice, in a typeface designed to call attention to the 
notice, indicating that (I) records about the consumer are being sought from the witness named on the subpoena; 
(2) ifthe consumer objects to the witness furnishing the records to the party seeking the records, the consumer 
must file papers with the court or serve a written objection as provided in subdivision (g) prior to the date speci­
fied for production on the subpoena; Wld (3) if the party who is seeking the records will not agree in writing to 
cancel or limit the subpoena, an attorney should be consulted about the consumer's interest in protecting his or her 
rights of privacy. If a notice of taking of deposition is also served, that other notice may be set forth in a single 
document with the notice required by this subdivision. 

(f) A subpoena duces tecum for personal records maintained by a telephone corporation ·which is a public utility, 
as defined in Section 216 of the Public Utilities Code, shall not be valid or effective unless it includes a consent to 
release, signed by the consumer whose records are requested, as required by Section 2891 of the Public Utilities 
Code. 

(g) Any consumer whose personal records are sought by a subpoena duces tecum and who is a party to the civil 
action in which this subpoena duces tecum is served may, prior to the date for production, bring a motion under 
Section 1987.I to quash or modify the subpoena duces tecum. Notice of the bringing of that motion shall be given 
to the witness and deposition officer at least five days prior to production. The failure to provide notice to the 
deposition officer shall not invalidate the motion to quash or modify the subpoena duces tecum but may be raised 
by the deposition officer as an affirmative defense in any action for liability for improper release ofrecords. 

Any other consumer or nonparty whose personal records are sought by a subpoena duces tecum may, prior to the 
date of production, serve on the subpoenaing party, the witness, and the deposition officer, a written objection that 
cites the specific grounds on which production of the personal records should be prohibited. 

No witness or deposition officer shall be required to produce personal .records after receipt of notice that the mo­
tion has been brought by a consumer, or after receipt ofa written objection from a nonparty consumer, except 

. upon order of the court in which the action {spending or by· agreement of the parties, witnesses, and cons·umers af- · 
fected. 

The party requesting a consumer's personal records may bring a motion uil.der Section 1987 .1 to enforce the sub­
poena within 20 days of service of the written objection. The motiori shall be accompanied by a declaration show­
ing a reasonable and good faith attempt at infonnal resolution of the dispute between the party requesting the per­
sonal records and the consumer or th.e consumer's attorney. 

(h) Upon good cause shown and provided that the rights of witnesses and co~sumers are preserved, a subpoenaing 
party shall be entitled to obtain an order shortening the time for service of a subpoena duces tecum or waiving the 
requirements of subdivision (b) where due diligence by the subpoenaing party bas been shown. 
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(i) Nothing contained in this section shall be construed to apply to any subpoena duces tecum which does not re­
quest the records of any particular consumer or consumers and which requires a custodian of records to delete all 
information which would in any way identify any consumer whose records are to be produced. 

G) This section shall not apply to proceedings conducted under Division 1 (commencing with Section 50), Divi­
sio.n 4 (commencing with Section 3200), Division 4.5 (commencing with Section 6100), or Division 4.7 (com­
mencing with Section 6200), of the Labor Code. 

(k) Failure to comply with this section shall be sufficient basis for the witness to refuse to produce the personal re­
cords sought by a subpoena duces tecum. 

(I) If the subpoenaing party is the consumer, and the consumer is the only subject of the subpoenaed records, no­
tice to the consumer, and delivery ofthe other documents specified in subdivision (b) to the consumer, is not re­
quired under this section. 

§ 1985.4. Application of procedures in § 1985.3; subpoena duces tecum for records exempt from public dis­
closure under .Public Records Act and maintained by state or local agency 

The procedures set forth in Section 1985.J are applicable to a subpoena duces tecum for records containing "per­
sonal information,'' as defined in Section 1798.3 of the Civil Code which are otherwise exempt from public dis­
closure under s·ection 6254 of the Government Code which are maintained by a state or local agency as defined in 
Section 6252 of the Government Code. For the purposes of this section, "witness" means a state or local agency as 
defined in Section 6252 of the Government Code and "consumer" means any employee of any state or local 
agency as defined in Section 6252 of the Government Code, or any other natural person. Nothing in this section 
shall pertain to personnel records as defined in Section 832.8 of the Penal Code. 

§ 1985.5. Subrena for attendance before officer or commissioner out of court: alternative requirement 

If a subpena requires the attendance of a witness before an officer or commissioner out of court, it shall, for a re­
fusal to be sworn, or to answer as a witness, or to subscribe an affidavit or deposition when required, also require 
the witness to attend a se·ssion of the court issuing the subpena at a time and place thereof to be fixed by said offi­
cer or commissioner. 

§ 1985.6. Ernplovment records; subpoena duces tccum or production of records: notice and service: motion to 
quash or rnodifr subpoena · 

(a) For purjioses oftlus section, the following terms have the following meanings: 

·(!)"Deposition officer'; means a pers~n .who ~eets the qualifications specified in Section 2020.420. 

(2) "Employee" means any individu~I who is or bas been employed by a witness subject to a 7ubpoena d~ces t~­
cum. "Employee" also means any individual who is or has been represented by a labor orgamzation that ts a wit-
ness subject to a subpoena duces tecum. · · 

(3) "Employment records" means the original or·any copy of books, documents, other writings, or electronic data 
pertaining to the employment of any employee maintained by the current or former employer of the employee, or 
by any labor organization that has represented or currently represents the employee. 
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(4) "Labor organization" has the meaning set forth in Section I I l 7 of the Labor Code. 

(5) "Subpoenaing party" means the person or persons causing a subpoena duces tecum to be issued or served in 
connection with any civil action or proceeding, but does not include the state or local agencies described in 
Section 7465 of the Government Code, or any entity provided for under Article VI of the California Consiitution 
in any proceeding maintained before an adjudicative body of that entity pursuant to Chapter 4 (commencing with 
Section 6000) of Division 3 of the Business and Professions Code. 

(b) Prior to the date called for in the subpoena duces tecum of the production of employment records, the subpoe­
naing party shall serve or cause to be served on the employee whose records are being sought a copy of: the sub­
poena duces tecum; the affidavit supporting the issuance of the subpoena, if any; the notice described in subdivi­
sion (e); and proof of service as provided in paragraph (I) of subdivision (c). This service shall be made as fol­
lows: 

( 1) To the employee personally, or at his or her last known address, or in accordance with Chapter 5 (commencing 
with Section 1010) of Title 14 of Part 2, or, if he or she is a party, to his or her attorney ofrecord. If the employee 
is a minor, service shall be made on the minor's parent, guardian, conservator, or similar fiduciary, or if one of 
them cannot be located with reasonable diligence, then service shall be made on any person having the care or 
control of the minor, or with whom the minor resides, and on the minor ifthe minor is at least 12 years of age. 

(2) Not less than 10 days prior to the date for production specified in the subpoena duces tecum, plus the addi-
tional time provided by Section I 013 if service is by mail. · 

(3) At least five days prior to service upon.the custodian of the employment records, plus the additional t(me pro­
vided by Section 1013 if service is by mail. 

(c) Prior to the production of the records, the subpoenaing party shall either: 

(I) Serve or cause to be served upon the witness a proof of personal service or of service by mail attesting to com­
pliance with subdivision (b). 

(2) Furnish the witness a written authorization to release the records signed by the employee or by his or her attor­
ney of record. The witness may presume that the attorney purporting to sign the authorization on behalf of the 
employee acted with the consent of the employee, and that any objection to the release ofrecords is waived. 

(d) A subpoena duces tee um for the production of employment records shall be served in sufficient time to allow 
the witness a rea'§onable time, as provided in Section 2020.410, to locate and produce the records or copies 
thereof. 

(e) Every copy of the subpoena duces tecum and affidavit served on an employee or his or her attorney in aci:or- · 
dance with subdivision (b) shall be accompanied by a notice, in a typeface designed to call attention to the notice, 
indicating that (I) employment records about the employee are being sought from the witness named on the sub­
poena; (2) the employment records may be protected by a right of privacy; (3) if the employee objects to the wit­
ness furnishing the records to the party seeking the records, the employee shall file papers with the coiirt prior to 
the date specified for production on the subpoena; and ( 4) if the subpoenaing party does not agree in writing to 
cancel or limit the subpoena, an attorney should be consulted about the employee's interest in protecting his or her 
rights of privacy. If a notice of taking of deposition is also served,.that other notice may be set forth in a single 
document with the notice required by this subdivision. 

(f)(l) Any employee whose employment records are sought by a subpoena duces tecum may, prior to the date for 
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production, bring a motion under Section 1987.1 to quash or modify the subpoena duces tecum. Notice of the 
bringing of that motion shall be given to the witness and the deposition officer at least five days prior to produc­
tion. The failure to provide notice to the deposition officer does not invalidate the motion to quash or modify the 
subpoena duces tecum but may be raised by the deposition officer as an affirmative defense in any action for li­
ability for improper release of records. 

(2) Any nonparty employee whose employment records are sought by a subpoena duces tecum may, prior to the 
date of production, serve on the subpoenaing party, the deposition officer, and the witness a written objection that 
cites the specific grounds on which production of the employment records should be prohibited. 

(3) No witness·or deposition officer shall be required to produce employment records after receipt of notice that 
the motion has been brought by an employee, or after receipt of a written objection from a nonparty employee, 
except upon order of the court in which the action is pending or by agreement of the parties, witnesses, and em­
ployees affected. 

(4) The party requesting an employee's employment records may bring a motion under subdivision (c) of Section 
1987 to enforce the subpoena within 20 days of service of the written objection. The motion shall be accompanied 
by a declaration showing a reasonable and good faith attempt at informal resolution ofthe dispute between the. 
party requesting the employment records and the employee or the employee's attorney. 

(g) Upon good cause shoyvn and provided that the rights of witnesses and employees are preserved, a subpoenaing 
party shall be entitled to obtain an order shortening the tiine for service of a subpoena duces tecum or waiving the 
requirements of subdivision (b) if due diligence by the subpoenaing party has been shown. 

(h) This section may not be construed to apply to any subpoena duces tecum that does not request the records of 
any particular employee or employees and that requires a custodian of records to delete all information that would 
in any way identify any employee whose records are to be produced. 

(i) This section does not apply to proceedings conducted under Division 1 (commencing with Section 50), Divi­
sion 4 (commencing with Section 3200), Division 4.5 (commencing with Section 6100), or Division 4.7 (com­
mencing with Section 6200), oftbe Labor Code. · 

G) Failure to comply with this section shall be sufficient basis for the witness to refuse to produce the employment 
records sought by subpoena duces tecum.. · 

(k) If the subpoenaing party is the employee, and the employee is the only subject of the subpoenaed records, no­
tice to the employee, and delivery of the other documents specified in subdivision (b) to the employee, are not re­
quired under this section. 

§ 198.5.7: Mcdi~al records; failure to produce; orde~ to show cause 

When a medical provider fails to comply with Section 1158 of the Evidence Code, in addition to any other avail­
able remedy; the demanding party may apply to the court for an order to show cause why the records should not. 
be produced. · 

Any order to show cause issued pursuant to this section shall be served upon respondent in t?e same manner. as a 
suri:unons. It shall be returnable no sooner than 20 days after issuance unless ordered otherwise upon a showing of 
substantial hardship. The court shall impose monetary sanctions pursuant to Section 115 8 of the Evid~nce Code 
unless it finds that the person subject to the sanction acted with substantial justification or that other crrcumstances 
make the imposition of the sanction unjust. 
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§ 1986. Subpoena: obtiiinable 

A subpoena is obtainable as follows: 

(a) To require attendance before a court, or at tbe trial of an issue therein, or upon the taking ofa deposition in an 
action or proceeding pending therein, it is obtainable from the clerk of the court in which the action or proceeding 
is pending. 

(b) To require attendance before a commissioner appointed to take testimony by a court of a foreign country, or of 
the United States, or of any other state in the United States, or before any officer or officers empowered by the 
laws of the United States to take testimony, it may be obtained from the clerk of the supedor court of the county 
in which the witness is to be examined. 

(c) To require attendance out of court, in cases not provided for in subdivision (a), before a judge, justice, or other 
officer authorized to administer oaths or take testimony in any matter under the laws of this state, it is obtainable 
from the J1Jdge,'justice, or other officer before whom the attendance is required. 

If the subpoena is to require attendance before a court,. or at the trial of an issue therein, it is obtainable from the 
clerk, as of course, upon the application of the party desiring it. If it is obtained to require attendance before a 
comnilssioner or other officer upon the taking of a deposition, it mu.st be obtained, as of course, from the clerk of 
the superior couri of the county wherein the attendance is required upon the application cif the party requiring it. 

§ 1986.1. Testimony given bv journalist under· subpoena; immunitv rights: notice 

(a)No testimony or other evidence given by a journalist under subpoena in a civil orcrirninal proceeding may be 
construed as a waiver of the immunity rights provided by subdivision (b) of Section 2 of Article J of the California 
Constitution. 

(b) Because important constitutional rights of a third-party witness are adjudicated when rights under subdivision 
(b) of Section 2 of Article I of the California Constitution are asserted, except in exigent circumstances a journal­
ist who is subpoenaed in any civil or criminal proceeding shall be given at least five days' notice by the party issu­
ing the subpoena that his or her appearance will be. required. 

(c) Jfa trial court holds a journalist in contempt of court.in a criminal proceeding notwithstanding subdivision (bl 
. of Section 2 of Article I of the California Constitutimi', the court shall set forth findings, either in writing or on the 
record, stating at a minimum, why the information will be of material assistance to the party seeking the evidence, 

·arid why alternate sources of the information are notsufficient to satisfy' the defendant's right to a fair trial under 
the Sixth Amendment to the United States Constitutiori'and Section 15 of Article I of the California Constitution. 

(d) As used in this section, ']oumalist" means the persons specified in subdivision (bl of Section 2 of Article I of 
the California Constitution. 

§ 1986.5. Witness fees and mileage for persons required to gh;e dcpositforis; fees fo'r production of business 
records 

Any person who is subpoenaed and required to give a deposition shall be entitled to receive the same witness fees 
and mileage as if the subpoena required him or her to attend and testify before a com1 in which the action or pro­
ceeding is pending. Notwithstanding this requirem.ent, the only fees owed to a witness who is required to produce 
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business records under Section 1560 of the Evidence Code pursuant to a subpoena duces·tecum, but who is not re­
quired to personally attend a deposition away from his or her place of business, shall be those prescribed in 
Section 1563 of the Evidence Code. 

§ 1987. Subpoena: notice to produce partv or agent; method of service; production of books and documents 

(a) Except as provided in Sections 68097.1 to 68097.8. ·inclusive. of the. Government Code, the service of a sub­
poena is made by delivering a copy, or a ticket containing its substance, to the witness personally, giving or offer­
ing to the witness at the same time, if demanded by him or her, the fees to which he or she is entitled for travel to 
and from the P.lace designated, and one day's attendance there. The service shall be made so as to allow the wit­
ness apiasonable time for preparation and travel to the place of attendance. The service may be made by any per­
son. If service is to be inade on a minor, service shall be made on the minor's parent, guardian, conservator, or· 
similar fiduciary, or if one of those persons cannot be located with reasonable diligence, service shall be made on 
any person having the care or control of the minor or with whom the minor resides or by whom the minor is em­
ployed, and on the minor ifthe minor is 12 years of age or older. If the minor is alleged to come within the de­
scription of Section 300. 601. or 602 of tlie Welfare and Institutions Code and the minor is not in the ·custody of a 
pareni or guardian, regardless of the age of the minor, service also shall be made upon the desighated agent for 
service of process at the county child welfare department or the probation department under whose jurisdiction the 
minor has been placed. 

(b) In the.case tiftlie production ofa party to the record of any civil action or proceeding or ofa person for whose 
immediate benefit an action or proceeding is prosecuted or defended or of anyone who is an officer, director, or 
managilig agent of any such party or person:, the service of a subpoena upon any such witness is not required if 
written notice requesting the witness to attend before a court, or at a trial of an issue therein, with the time and 
place thereof, is served upon the attorney of that party or person. The notice shall be served at least 10 days before 
the time required for attendance unless the court prescribes a shorter time. If entitled thereto, the witness, upon 
demand, ·shall be paid witness fees and mileage before being required to testify. The giving of the notice shall 
have the same effect as service of a subpoena on the witness, and the·parties shall have those rights and the court 
may make those orders, including the imposition of sanctions, as in the case of a subpoena for attendance before 
the court. 

(c) If the notice specified in subdivision (b) is served at least 20 days before the time required for attendance, or 
within any shorter period of time as the court may order, it may include a r.equest that the party or person bring 
with him or her books, documents or other things. The notice shall state the exact materials or things desired and 
that the party or person has them in his or her possession or under his or her control. Within five days thereafter,· 
or any other time period as the court may allow, the party or person of whom the request is made may serve writ­
ten .objections to the request or any part.thereof, with a statement of grounds. Thereafter, upon noticed motion of 
the requesting party, accompanied by a showing of good cause and of materiality of the items to the issues, the 
court may order production of items to which objection was made, unle.ss the objecti.ng pa.rty or person establishes 
good cause for non production or production under limitations or conditions. The procedure of this subdivision is 
alternative to the procedure provided by Sections 1985 and 1987.5 in the cases herein provided for, and no sub-
poena duces tecum shall be requ.ired. · · 

Subject to this subdivision, the notice provided in this subdivision shall have the same effect as is provided in 
subdivision (b) as to a notice for attend'\nc" of that party or person. · 

§ 1987.1. Subpoena; motion and order to quash: other orders 

(a) If a subpoena requires the attendance of a witness or the production ~f books, documents, or o.ther things be­
fore a court; or at the trial of an issue therein, or at the taking of a depos1t1on, the court, upon mot10n reasonably 
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made by any person described in subdivision (b), or upon the court's ov.'!l motion after giving counsel notice and 
an opportunity to be heard, may make an order quashing the subpoena entirely, modifying it, or directing compli­
ance with it upon those terms or conditions as the court shall declare, including protective orders. In addition, the 
court may make ·any other order as may be appropriate to protect the person from unreasonable or oppressive de­
mands, including unreasonable violations of the right of privacy of the person. 

(b) The following persons may make a motion pursuant to subdivision (a): 

(!)A party. 

(2) A witness. 

(3) A consumer described in Section 1985 .3. 

(4) An employee described in Section 1985.6. 

(5) A person whose personally identifying information, as defined in subdivision Cb) of Section 1798.79.8 of the 
Civil Code, is sought in connection with an underlying action involving that person's exercise of free speech 
rights. 

(c) Nothing in this section shall require any person to move to quash, modify, or condition any subpoena duces te­
cum of personal records of any conswner served under paragraph (I) of subdivision (b) of Section 1985.3 or em­
ployment records of any employee served under paragraph (I) of subdivision Cb) of Section 1985 .6. 

§ 1987.2. Award of reasonable expenses and reasonable attorney's fees incurred in making or opposing mo­
tion: award of reasonable expenses and attornev's fees in making a motion in an action arising from free 
speech rights on tlie Internet 

(a) Except as specified in subdivision (b), in making 8.n order pursuant to rriotion made under subdivision (c) of 
Section 1987 or under Section 1987.1, the court may in its discretion award the amount of the reasonable expenses 
incurred in. making or opposing the motion, including reasonable attorney's fees, if the court finds the motion was 
made or opposed in bad faith or without substantial justification or that one or more of the requirements of the 
subpoena was oppressive. · 

(b) If a motion is filed under Section 1987 .1 for an order to quash or modify a subpoena from a court of this state 
for personally identifying information, as defined in subdivision (b) of Section 1798.79.8 of the Civil Code, for 
use iil an action pending irf anoth'er state, territory, or district of the United States, or in a foreign nation, and that 
subpoena has been served on any Internet service provider, 6r on the provider· of any other interactive computer 
service, as defined in Section 230CDC2l ofTitle47 of the United States Code. if the moving party prevails, and if 

. the underlying action arises from the moving party'_s exercise of free speech rights on the Internet and the respon­
dent has failed to make a prima facie showing ofa cause of action, the court shall award the amount of the reason­
able expenses incurred in making the motion, including reasonable attorney's fees. 

§ 1987.3. Service of subpoena duces tecuni upon custodian of.records or other qualified witness under Evi­
dence Code section 1560 

\Vheri a subpoena duces tccum is served upon a custodian of records or other qualified witness as provided in Ar­
ticle 4 (commencing with Section 1560) of Chapter 2 of Division 11 of the' Evidence Code, and his personal at­
tendance is not required by the terms of the subpoena, Section 1989 shall not apply. 
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§ 1987.4. Repealed bv Stats.1981. c. 1014. 3913, § 1.5 

§ 1987.5. Subpoena duccs tecum; conditions to validitv: original affidavit; deposition subpoenas for produc-
tion of business records · 

The service of a subpoena duces tecum is invalid unless at the time of such service a copy of the affidavit upon 
which the subpoena is based is served on the person served with the subpoena. In the case of a subpoena duces te­
cum which requires appearance and the production of matters and things at the taking of a deposition, the sub­
poena shall not be valid unless a copy of the affidavit upon which the subpoena is based and the designation of the 
materials to be produced, as set forth in the subpoena, is attached to the notice of taking the deposition served 
upon each party or its attorney as provided in Chapter 3 (commencing with Section 2002) and in Title 4 (com­
mencing with Section 2016.010). If matters and things are.produced pursuant to a subpoena duces tecurn in viola­
tion of this section, any other party to the action may file a motion for, and the court may grant, an order providing 
appropriate relief, including, but not limited to, exclusion of the evidence affected by the violation, a retaking of 
the deposition notwithstanding any other limitation on discovery proceedings, or a continuance. The party causing 
the subpoena to b.e served shall retain the original affidavit until final judgment in the action, and shall file the af­
fidavit with the court' only upon reasonable request by any party or witness affected thereby. This section does not 
apply to deposition subpoenas coinrrianding oniy the production of business records for copying under Article 4 
(commencing with Section 2020.410) of Chapter 6 of Title 4 .. 

§ 1988. Subpoena: service; witnes·s concealed 

If a witness is concealed in a building or vessel, so as to prevent the service of a subpoena upon him, any Court or 
Judge, or any officer issuing the subpoena, may, upon proof by affidavit of the concealment, and of the materiality 
of the witness, make an order that the Sheriff of the county serve the subpoena; and the Sheriff must serve it ac­
cordingly, and for that purpose may break into the buiiding or vessel where the witness is ccinceal~d. 

§ 1989. Residency requirements for attendance or witnesses 

A witness, including a witness specified in subdivision (b) of Section 1987 •. is not obliged to attend as a witness 
before any court, judge, justice or any other officer, unless the witness is a resident within the sta.te at the time of 
service. 

§ 1990. Pers1m present: compelling to testify 

A person present in Court, or before a judicial officer, may be required to testify in the same manner as if he were 
in attendance upon a subpoena issued by such Court or officer. 

. . . 

§ 1991..'Disobedience to subpoena; refusal to be sworn;·to answer as witness. or to subscribe affidavit or depo-
sition; contempt; report of disobedience · 

Disobedience to a subpoena, or a refusal to be sworn, or to answer as a witness, or to subscribe an affidavit or 
deposition when required, may be punished as a contempt by the court issuing the subpoena, · ,. . 

When the subpoena, in any such case, requires the attendance of the witness before an officer or commissioner out 
of court, it is the duty of the officer or commissioner to·report any disobedience or re~sa~ to be sworn or to an­
swer a question or to subscribe an affidavit or deposition when required, to th~ court JSsumg t.he subpoena .. The 
witness shall not be punished for any refusal to be sworn or to answer a question or to subscnbe an affidavit or 
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deposition, unless, after a hearing upon notice, the court orders the witness to be sworn, or to so answer or sub­
scribe and then only for disobedience to the order. 

Any judge, justice, or other officer mentioned in subdivision (c) of Section 1986, may report any disobedience or 
refusal to be sworn or to answer a question or to subscribe an affidavit or deposition when required to the superior 
court of the county in which attendance was required; and the court thereupon has power, upon notice,, to order the 
witness to perform the omitted act, and any refusal or neglect to comply with the order may be punished as a con­
tempt of court. 

In lieu of the reporting of the refusal as hereinabove provided, the party seeking to obtain the deposition or to have 
the deposition or affidavit signed, at the time of the refusal may request the officer or commissioner to notify the 
witness that at a time stated, not less than five days nor more than 20 days from the date of the refusal, he or she 
will report the refusal of the witness to the court and that the party will, at that time, or as soon thereafter as he or 
she may be heard, apply to the court for an order directing the witness to be sworn, or to answer as a witness, or 
subscribe the deposition or affidavit, as the case may be, and that the witness is required to attend that session of 
the court. 

The officer or commissioner shall enter in the record of the proceedings an exact transcription of the request made 
of him or her that he or she notify the witness that the party will apply for an order directing the witness to be 
sworn or to answer as a witness or subscribe the deposition or affidavit, and of his or her notice to the witness, and 
the transcription shall be attached to his or her report to the court of the refusal of the witness. The report shall be 
filed by the officer with the clerk of the court issuing the subpoena, and the witness shall attend that session of the 
court, and for failure or refusal to do so may be punished for contempt. · 

At the time so specified by the officer, or at a subsequent time to which the court may have continued the matter, 
if the officer has theretofore filed a report showing the refusal ofthe witness, the court shall hear the matter, and 
without further notice to the witness, may order the witiiess to be sworn or to answer as a witness or subscribe tbe 
deposition or affidavit, as the case may be, and may in the order specify the time and place at which compliance 
shall be made or to which the taking of the deposition is continued. Thereafter ifthe witness refuses to comply 
with the order he or she may be punished for contempt. · 

§ l 991.1. Depositions; disobedience to subpoena or refusal to be sworn: punishment 

Disobedience to a subpoena requiring attendance of a witiiess before an officer out of court in a deposition taken 
pursuant toTitleA (conimencing with Section 2016.010), or refusal to be sworn as a witness at that deposition, 
may be punished as contempt, as provided in subdivision (e) of Section 2023.030, without the necessity ofa prior . 
order of court directing compliance by the witness. 

§ 1991.2. Depositions: applicabilitv of section 1991 

The provisions of Section 1991 do not apply to·any act or omission occurring in a deposition taken pursuant to Ti­
tle 4 (commencing withSection 2016.0 I 0). The provisions of Chapter 7 (commencing with Section 2023 .0 l 0) of 
Title 4 are exclusively applicable .. 

§ 1992. Disobedience to subpoena: forfeiture; damages 

A person failing to appear pursuant to a subpoena or a court order also forfeits to the party aggrieved the sum of 
five hundred dollars ($500), and all damages that he or sbe may sustain by the failure of the pees.on to appear pur­
suant to the subpoena or court order, which forfeiture and damages may be recovered in a civil action. 
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§ 1993. Warrant for absent witness 

(a)(l) As an alternative to issuing a warrant for contempt pursuant to paragraph (5) or (9) of subdivision (a) of 
Section 1209, the court may issue a warrant for the arrest of a witness who failed to appear pursuant to a subpoena 
or a person who failed to appear pursuant to a court order. The court, upon proof of the service of the subpoena or 
order, may issue a warrant to the sheriff of the county in which the witness or person may be located and the sher­
iff shall, upon payment of fees as provided for in· Section 26744.5 of the Government Code, arrest the witness or 
person and bring him or her before the court, 

(2) Before issuing a warrant for a failure to appear pursuant to a subpoena pursuant to this section, the court shall 
issue a "failure to appear" notice informing the person subject to the subpoena that a failure to appear in response 
to the notice may result in the issuance of a warrant. This notice requirement may be omitted only upon a showing 
that the appearance of the person subject to the subpoena is material to the case and that urgency dictates the per­
son's immediate appearance. 

(b) The warrant shall contain all of the following: 

(I) The title and case riuinber of the action. 

(2) The name and physical description of the person to be arrested. 

(3) The last known address of the person to be arrested. 

(4) The date of issuance and county in which it is issued. 

(5) The signature of the magistrate issuing the warrant, the title of his or her office, and the name of the court. 

(6) A command to arrest the person for failing to appear pursuant to the subpoena or court order, and specifying 
the date of service of the subpoena or court order. 

(7) A command to bring the person to be arrested before the issuing court, or the nearest court if in session,Jor the 
setting of bail in the amount of the warrant or to release on the person's own recognizance. Any·person so arrested 
shall be released from custody if he or she cannot be brought before the court within 12 hours of arrest, and the 
person shall not be arrested ifthe court will not l:ie in session during the 12-hour period following the arrest 

(8) A statement indicating the expiration date of the warrant as determined by the court. 

(9) The amount of bail. 

(1 O) An endorsement for nighttime service if good cause is shown as provided in Section 840 of the Penal Code:· 

(I I) A statement indicating whether the person may be released upon a promise to appear as provided by Section 
1993.1. The court shall permit release upon a promise to appear, unless it makes a written finding that the urgency 
and materiality of the person's appearance in court·precludes use of the promise to appear process. · · 

(12) The date and time to appear in court if arrested and released pursuant to paragraph ( 11). 

§ J993.I. Release of arrested witness upon promise to appear 
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(a) If authorized by the court as provided by paragraph.( 11) of subdivision (b) of Section 1993. the sheriff may re­
lease the person arrested upon his or her promise to appear as provided in this section. 

(b) The sheriff shall prepare in duplicate a written notice to appear in court, containing the title of the case, case 
number, name and address of the person, the offense charged, and the time when, and place where, the person 
shall appear in court. In addition, the notice shall advise tb.e person arrested oftb.e provisions of Section 1992. 

(c) The date and time specified in the notice to appear in court shall be that determined by the issuing court pursu­
ant to paragraph ( 12) of subdivision Cb) of Section 1993. 

(d) The sheriff shall deliver one copy of the notice to appear to the arrested person, and the arrested person, in or­
der to secure release, shall give his or her written promise to appear in court as specified in the notice by signing 
the duplicate notice, which shall be retained by the sheriff, and the sheriff may require the arrested person, ifhe or 
she has no satisfactory identification, to place a right thumbprint, or a left thumbprint or fingerprint if the person 
has a missing or disfigured right thumb, on the notice to appear. Except for law enforcement purposes relating to 
the identity of the arrestee, no pers9n or entity may sell, give away, allow the distribution of, include in a data­
base, or create a database with, this print. Upon the signing of the duplicate notice, the arresting officer shall im­
mediately release the person an-ested from custody. 

(e) The sheriffshali, as s~on as practicable, file the original notice with the issuing court. The notice may be elec­
tronically transmitted to the court. 

(f) The person arrested shall be released unless one.of the following is a reason for nonrelease, in which case the 
arresting officer e.itber may release the person or shall indicate, on a form to be established by his or her employ­
ing law enforcement agency, which of the following was a reason for the nonrelease: 

( 1) The person al-rested was so intoxicated that he- or she could have been a danger to himself or herself or to oth­
ers. 

(2) The person arrested required medical examination or medical care cir was otherwise· unable to care for his or 
her own safety. 

(3) There were one or more additional. outstanding arrest warrants for the person. 

( 4) The person arrested demanded to be taken before a magistrate or refused to sign the· notice to appear. 

§ J 993.2. Failure of released witness to appear as promised 

If a person arrested on a civil bench warrant issued pursuant to Section 1993 fails to appear after being released on 
a· promise to appear, the court may issue another warrant to bring the person before the court or assess a civil as­
sessment in the amount of not more than one thousand dollars ($1,000), which shall be collected as follows: 

(a) The assessment shall not become effective until at least 10 calendar days after the court mails a warning notice 
to the person by first-class mail to tbe address shown on the promise to appear or to the person's last known ad­
dress. lf the person appears within the time specified in the notice and shows good cause for the failure to appear 
or for the failure to pay a fine, the court shall vacate the assessment. 

(b) The assessment imposed under subdivision (a) may be enforced in the same manner as a money judgment in a 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
499 



Page 14 

limited civil case, and shall be subject to the due process requirements governing defense of actions and collection 
ofcivil moneyjudgments generally. 

§ 1994. Warrants: contents: direction: execution 

Every warrant of commitment; issued by a court or ·officer pursuant to this chapter, shall specify therein, particu­
larly, the cause of the commitment, and if it be for refusing to answer a question, that question shall be stated in 
the warrant. 

§ 1995. Witness a prisoner: deposition; production before court: courts authorized to order production 

If thewitness be a prisoner, confined in a jail within this state, an order for his examination in the jail upon depo­
sition, or for his temporary removal and production before a court or officer may be made as follows: 

I. By the court itself in which the action or special proceeding is pending, unless it be a small claims court. 

2. By a justice of the Supre.me Court, or a judge of the superior court of the county where the action or proceeding 
is pending, if pending before a small claims court, or before a judge or other person out of court. 

§ 1996. Witness a prisoner; order for production before court; motion; supporting affidavit 

Such order can only be made on the motion ofa party, upon affidavit showing the nature of the· action or proceed­
ing, the testimony expected from the witness, and its materiality. 

§ 1997. Witness a prison~r; rroduction before court in county of imprisonment! deposition 

If the witness be impriso.ned in a jail in the county where the action or proceeding is pending, his production may 
be required. ln ail other cases his examination, when allowed, must bdaken upon deposition. 

§§ 1998 to 1998.5. Repealed bv Stats.1965. c. 299, p .. 1363, §§ 11~ to 123. operative .Jan. 1. 1967 

• ·§§ 1998 to 1998.5. Repealed bv Stats.1965, c. 299, p: 1363. §§ 118 to 123, operative .Jan. I. 1967 

END OF DOCUMENT 
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CHAPTER IL 
lllhlr::nm 01' COlIPBLLl?IG Tnl!. A'n~~D.A'lllll: 011 wrrSll!!S!lB1 A.ND 'I.!IEffi 

IUGl!TB AND DUTIF:S, • 

~ 402 •. A subpcen11 mny re']_ niro not only tho pc.rson11l attend11nco or Wllol o.-.;ibpmmi. 
th '· • • d' d . I · mor rnquiro. o.iierson to WllOID 1t is 1re(lte n.t 11 pnrtieu tU' time and place, to tes-
tify 115 a witness, but mny also require him to bi•ing with him any books, 
documen!B, or other things under his oontrol. No witnesses shall be 
required to attend before nny Ovurt., Judge, J llSticci, or other officor, out 
of the county in which lie resides. 

§ 408, 'l'ho snbprann sball bo issued Jill follows : Bnbp111na, whml 

lat. To require 11ttondnnco before o.. Cour~ or nt tne tri11l of an tmild. 

iBBUO therein, it s!Jull bo isF;aed in tJ1c llllllle nnd under the sen! of the 
Court before whiell tho nttcncl:ineo is required, or in wLicl1 the issue ia 
pending: 

· !!d. To rcquiro nttendnnce out of Court before 11 Judge, Justice, 
or otl1er officer;·nutliorizcd to mlmiui~ter onths, or take testimony in nuy 
mnt~cr, under tho laws of tl1is Stnto; itrahi11\ be issued hy the Judge, 
Justice, or other officer before whom tho nttendnnce is requirod : 

ad. 'l'o require uttend1mca before n commlssiuocr uppointcd to take 
testimony by n Court of 11ny other St11te or C<!Uuty, it niny be issued by 
nay Jndgo or Justice' of the Pence, in places witliin their rcspeetil'e 
j U mdic ti OllS, 

§ 404. The sorvico of a 1mbpcena. shnll be miiue by showing tho origi.- !ltlhpmnn, hllw 

~ nn.~ delil'ering II Copy1 OT II ticket (lOntuining it11 &Ub:it.1!11ce1 to the llllYod. 

witness personnlly, giving or otforing to him nt U1e ~same timo, if 
demanded by hiili, the fees to which he is entitled for't~m'<il tOand 
from the pince designated, rwd one day's atkiulnnoo tbcre. Such ser-
vice may be malle by nay person. 

. § 405, 1f n witucss be conooaled in a bw1din" or vessel, so ns to pre- B11vloa nh11b 
. . . o · · 11mnli. oc paraon 
vent tl10 somoo of n subprenn upon him, 11ny Ooud or Judgo, or nny =coa.led. 

officer iRS11ing the subprena, mny, upon proof by affida\•it of tho conceal-
ment nnd of tho ma.tcrinlity of the witness, 1nake au order t.hnt t.he 
Sheriff of the connty serve tl1e sa.bpcona; nnd the ·sheriff eb!lll sen•e it 
accordingly, nnd for tlmt purpose nllly break intu the buililing or vessel 
where the witnellB is concealed. 
· § 406, A pcraon present in Oourt, or beforu 11 judicinl olRaur, may be Pnrlloa pre1on1111 

• d • c.. • .i. ,. , . • _, .. Ouurt 1uoy be req_mre to wsti._;, in u1e samo mnnuer M u ue were m nttenu.u.nce npon ,..,,.1 .. ~ io 

,_ . . b oh c ffi '°'"~ .. n euu11001m issued y au ourt or o cer. 
§ 40'i, It shrill be the dnty of 11 wituass, duly sor\'cd with n subpcenn, \Vlt.uGlll 1D 

• , cl,. , th , l , 1 atlzlnd punllAllt 
to attonu nt tho time 11J.1I'o111te n"l any papers unwir na controa w ••hVW'"'-
required by the subpam111 to llDBIVOf 11ll petilnODt nnd legal questions j 
nnd unlf!SS sooner di~chnrgecl,.to ~main tiU.t~!l testimony is closed. 

§ 408 A witn!!lls sl1all answer quaati.ons lc:-gru and pertinent to thn Wbon wt1no .. ' • mu.st a.n11wor, 
matter iu j9sue, though his nnswer · mny establieh n cl11im ngniuat lum-
self; but he need not give nu o.nswer which will ho.ve a timdenoy to 
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LAWS OF THE STATE OF CALIFORNIA. 

snbjeet him to punishment for n felony; nor need give an.nn.swer which 
will hnve a. direct tendency t.o degrade his elrn.rnctor, unless it be to tho 
very fact Jn issuo, or to R fnct from. which the inot nt issue would be pre­
sumed. But a witness shall answer ns to the fact of bia previous can-
viotion for folouy. 

§ 400. Disobedience to IL subpc:enn, or IL refusal to ee sworn, or to 
answer 1LS n witness, or to· eubaoribo nn 11ffidn.vit or deposition when 
required, may bo punished D.B a contempt by the Court, or officer islllling 
tho subpmna, or requiring th0 witn!l!ls to be sworn; nncl if the witneas bo 
a pnrty, his complaint m11y bo dismilll!od, 'or hie nnswor stricken out. 

Pe1111ltylbr di•· § 410, A witness disobeying n subpceua shall al'<O forfait to tho party 
obeylits 1abpa!ua , • 

aggnoved tho sum .of one l.tnndred dollars, Rnd all damages which he 
may sustain by thG fail= of the wit.ness to attend; which forfeiture and 
do.magcs m11y be rcoo1•orod in a aivil ootion. 

wu,,.., 1ti.111"" . § 411. In C!\Se of failure of " witnSBJI to nttcnd, the Court or oflioor 
to attend =r ue . . l b . f f h ' h £ d f th ~-" nrroaietL 1ssmag t le st1 pamo., uron proo o t c sarv100 t ereo , an o e 11U1W'e 

of the witoos51 lllllf iesue 11 Wlll'rnnt to the Sheriff of the County w nrrcst 
the witness 11nd bri!lg him before the Court or officer where hia nttend­
nnco wns required. 

Exnmlnatlo• or § 412. If the wiblcss bo a prisoner, confined in. n jail or prison 
\VJl.nou eca.fiaud t • 

In Jail. mthm this Btn.te, for nny other cause thnn IL sentence for felony, an 
· ordur for his eimmination in tho prison upon deposition, (1r for his tcm­

pomry rcmovnl nud production before a Oonrt or officer for the purpose 
of being orally examined, may bo mnde, na follows : 

let. By tho Court it.self, in which t.h.e notion or special proceeding 
is pending : · 

!d. Dy a Judgo of tho Supreme Oourt, Dilltrict Court, or County 
Judge of the Oounty lvhere the action or proccndiag is pending, if 
before a Judge or other person out of Court. 

Onler lbr rrueb 
m.o.u1,n11Unn. 
hnw ruwla. 

§ .. 413. Such order can only be nlRde upon affi.d.a1-it, . sbowiog tho 
miture of the nction or proceeding, tho testimony expected from tho 

. witneSii, Md its matcrinlity. · 
EDtmh lnntbelon, § 414. Ir t11e wltnc.'\S be imprisoned in tho County wliore the .s.otiou ow to 1&1<Sn, 

or proeooding is ponding, nnd ror 11 co.use other than a santonao for 
felony, his production m11y b0 req_uirod. In all other oases, hi3 emmi­
untion, whon nlluwe<l, shnll be tnkan upon d<:posi?on, 

§ 415. El"ery person who hn.~ boon in good faith served. with 11 sub­
poon11. t.o attend D.B a witness bofuro 11. Oourt, Judge, Commissioner, 
Ileforoo, or other porson, in a cll.!le where the clisobcdience of the witness 
mny be punished llS n contempt, shall be exonerated from arrest, in a 

. dvil nclion, whilo going to the plo.ce of attendanoo, neoesS11rily rero.Aining. 
there, and returning therofrom. 

AmlBtora. § 416. Tho IU'J'65t of a witness contrary t.o the last sect.ion shall be 
WlLIUlll \0 be 
•old. void ; but nn officor sbnll noL be liable to the party for mnking the arrest 

in ignorance of the fuct.s creating tho exonol'ation, but shall be liiible for 
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west law. 

West's Annotated California Codes Cun-entness 
Government Code (Refs & Annas) 

Title 2. Government of the State of California 
Division 3. Executive Department (Refs & Annas) 

Part I. State Departments and Agencies (Refs & Annas) 
"@ Chapter 2. State Departments (Refs & Annas) 

"lfil Article 2. Investigations and Hearings (Refs & Annas) 
-+ § 11180. Subjects of investigations and actions 

The head of each department may make investigations and prosecute actions concerning: 

(a) All matters relating to the business activities and subjects under the jurisdiction of the department. 

(b) Violations of any law or rule or order of the department. 

(c) Such other matters as may be provided by law. 

§ 11180.5. Unlawful activities: assistance in conducting investigations 

Page I 

At the request of a prosecuting attorney or the Attorney General, any agency, bureau, or department of this state, 
any other state, or the United States may assist in conducting an investigation of any unlawful activity that in­
volves matters within or reasonably related to the jurisdiction of the agency, bureau, or department. This investi­
gation may be made in cooperation with the prosecuting attorney or the Attorney General. The prosecuting attor­
ney or the Attorney General may disclose documents or information acquired pursuant to the investigation to an­
other agency, bureau, or department if the agency, bureau, or department agrees to maintain the confidentiality of 
the documents or information received to the exient required by this article. 

§ 11181. Powers in connection with investigations and actions 

In connection with any investigation or action authorized by this article, the department head may do any of the 
following: · 

(a) Inspect and copy books, records, and other items described in subdivision (e). 

(b) Hear complaints. 

(c) Administer oaths. 

(d) Certify to all official acts. 

(e) Issue subpoenas for the attendance of witnesses and the production of papers, books, accounts, documents, any 
writing as defined by Section 250 of the Evidence Code, tangible things, and testimony pertinent or material to 
any inquiry, investigation, hearing, proceeding, or action conducted in any part of the state. 
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(f) Promulgate interrogatories pertinent or material to any inquiry, investigation, hearing, proceeding, or action. 

(g) Divulge information or evidence related to the investigation of unlawful activity discovered from interrogatory 
answers, papers, books, accounts, documents, and any other item described in subdivision (e), or testimony, to the 
Attorney General or to any prosecuting attorney of this state, any other state, or the United States who has a re­
sponsibility for investigating the unlawful activity investigated or discovered, or to any governmental agency re­
sponsible for enforcing laws related to the unlawful activity investigated or discovered, if the Attorney General, 
prosecuting attorney, or agency to which the information or evidence is divulged agrees to maintain the confiden­
tiality of the information received to the. extent required by this article. 

(h) Present information or evidence obtained or developed from the investigation of unlawful activity to a court or 
at an administrative hearing in connection with any action or proceeding. 

§ J ll82. Delegation of powers 

The head of a department may delegate the powers conferred upon him by this article to any officer of the de­
partment be authorizes to conduct the investigation or hearing. 

§ 11183. Confidential character of information acquired: offenses 

Except in a report to the head of the department or when called upon to testify in any court or proceeding at law or 
as provided in Section 11180.5 or subdivisions (g) and (h) of Section 11181, an officer shall not divulge any in­
formation or evidence acquired by the officer from the interrogatory answers or subpoenaed private books, docu­
ments, papers, or other items described in subdivision (e) of Section 1 J 181 of any person while acting or claiming 
to act under any authorization pursuant to this article, in respect to the confidential or private transactions, prop­
erty or business of any person. An officer who divulges information or evidence in violation of this section is 
guilty of a misdemeanor and disqualified from acting in any official capacity in the department. 

§ 11184. Process; service: compensation 

(a) In any hearing in any part of the state or in any investigation conducted under this article, the head of the de­
partment shall issue process and subpoenas in a. manner consistent with the California Constitution and the United 
States Constitution, and the process and subpoenas shall be served in the same manner as provided for tlie service 
of a summons as· described in Chapter 4 (commencing with Section 413.10) of Title 5 of Part 2 of the Code of 
Civil Procedure. Service of process and subpoenas may be effectuated by any person designated for that purpose 
by the head of the department. The person serving any process or a subpoena may receive compensation as is al­
lowed by the head of the department not to exceed the fees prescribed by law for similar service. This compensa­
tion shall be paid in the manner provided in this article for the payment of the fees of witnesses. 

(b) If the subpoena requires oral testimony from a witnes.s who is not a natural person, the subpoen·a shall de-· 
scribe, with reasonable particularity, the matters on which examination is requested. In that event, the subpoenaed 
witness shall designate and produce at the hearing those natural persons who are most qualified to testify on be­
half of the subpoenaed witness about those matters to the extent of any information known or reasonably available 
to the subpoenaed witness. The subpoena shall notify the witness named in the subpoena of its duty to designate 
and produce natural persons to testify as described in this subdivision. 

§ 11185. Witnesses. obligation to attend 

(a) If the witness named in the subpoena is a natural person, the person is not obliged to attend as a witness in any 
matter under this article at a place out of the county in which he or she resides, unless the distance is less than 7 5 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 

507 

iiftiiiiL ii WWW 



508 



Page 3 

miles from his or her piace of residence. 

(b) If the witness named in the subpoena is not a natural person and has an office within this state, the subpoena 
may provide that the testimony of the persons designated to appear on behalf of the witness, as described in 
subdivision (b) of Section 11184, shall be given in the county in which the witness named in the subpoena has its 
principal executive or business office in this state or within 150 miles of that location. 

(c) [fthe witness conducts business in this state but does not reside or have an office within this state, the sub­
poena may provide that oral testimony shall be given at a location that is within 75 miles of the residence or ex­
ecutive or business office of the witness. 

(d) If the witness does not reside, have an office, or conduct business in this state, the testimony shall be given and 
documents and other items produced at a location set by a court. 

(e) The department head may require any person who resides or conducts business in this state to produce the 
documents and other items described in subdivision (e) of Section 11181 at a location in the county in which the 
department head or the Attorney General maintains an office. 

(f) Nothing in this section prevents the department head and subpoenaed person from agreeing that testimony may 
be given or production made at any location. 

§ l l 186. Witnesses. jurisdiction of superior court to compel attendance. etc. 

The superior court in the county in which any hearing is held or any investigation is.conducted under the direction 
of the head of a department or the county in which testimony is designated to be given or documents or other 
items are designated to be produced, has jurisdiction to compel the attendance of witnesses, the giving of testi­
mony, the answering without objection of interrogatories, and the production, inspection, and c.opying of papers, 
books, accounts, documents, and other items described in subdivision le) of Section 11181 as required by any 
subpoena issued by the department head. 

§ 11187. Order to compel witness to unswer interrogatories or to attend and testifv or produce papers re-
quired bv subpoena · 

(a) Except as provided in subdivision (c),' if any witness refuses to answer any interrogatory or to attend or testify 
or produce or pennit the inspection or copying of any papers or other items described in subdivision (e) of Section 
.!lllli required by subpoena, the head of the department may petition the superior court in the county in which the 
hearing or investigation is pending or the county in which testimony is designated in the subpoena lo be given or 
documents or other items are designated in the subpoena to be produced, for an order compelling the person to an­
swer the interrogatories or to attend and testify or produce and permit the inspection and copying of the papers or 
other items required by the subpoena before the officer named in the subpoena. · 

(b) The petition shall set forth all of the following: 

(1) That due notice of the time and place for answering the interrogatories or testifying or the attendance of the 
person or the production of the papers or other items described in subdivision (el of Section 11181 was given. 

(2) That the person was subpoenaed or required to answer interrogatories in the manner prescribed in this article. 

(3) That the person failed and refused to answer the inte1TOgatories or to attend or testify or produce or permit the 
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inspection or copying of the papers or other items required by subpoena before the officer in the cause or proceed­
ing named in the subpoena, or has refused to answer questions propounded to him or her in the course of the in­
vestigation or hearing. 

(c) If the witness named in the subpoena does not reside or conduct business in this state, the department head 
may seek to compel the witness' testimony and production, inspection, and copying of documents or other items 
described in subdivision (e) of Section 11181 in the manner provided for the enforcement ofa deposition notice to 
a nonparty as described in Section 2026.01 O or 2027.0 I 0 of the Code of Ci vi I Procedure or in any other manner 
authorized by any law. 

(d) If any witness objects and based on that objection refuses to answer any interrogatory or to attend or testify or 
produce or permit the inspection or copying of any papers or other items described in subdivision (e) of Section 
.!l.lfil as required by a subpoena, the witness shall state the objection and the validity of the objection shall be de­
termined exclusively in a proceeding brought by the head of the department to compel compliance as provided in 
this section. · 

. § Jl 188. Witnesses; order to show en use: order to appear: etc.: contempt 

Upon the filing of the petitfon the court shall enter an order directing the person to appear before the court at a 
specified time and place and then and there show cause why he or she has not attended, testified, answered inter­
rogatories, or produced or permitted the inspection or copying of the papers or other items described in 
subdivision (el of Section 11181 as required. A copy of the order shall be served upon him or her in the manner 
provided for the service of a summons described in Chapter 4 (cornm.encing with Section 413. 10) of Title 5 of 
Part 2 of the Code of Civil Procedure. If it appears to the court that the subpoena was regularly issued, or the inter­
rogatories were regularly promulgated, by the head of the department, the court shall enter an order that the person 
appear before the officer named in the subpoena at the time and place fixed in the order and testify or produce and 
permit the inspection and copying of the required papers or other items described in subdivision (e) of Section 
.!l.lfil as required or answer the interrogatories without objection. At the request of the department head, the court 
may issue any additional order to aid the implementation of the order enforcing compliance with the subpoena, in­
cluding the issuance of a commission or letters rogatory in the manner provided for the enforcement of a deposi­
tion notice to a nonparty as described in Section 2026 or 2027 of the Code of Civil Procedure. Upon failure to 
obey the order, the person shall be dealt with as for contempt of court. 

§ 11189. Deposition: petition: order: enforcement 

In any matter pending before a department head, the depamnent head may cause the deposition of persons resid­
ing within or without the state to be taken by causing a petition to be filed in the Superior Court in the County of 
Sacramento reciting the nature of the matter pending, the name and residence of the person whose testimony is 
desired, and asking that an order be made requiring the.person to appear and testify before an officer named in the 
petition for that purpose. Upon the filing of the petition the court may make an order requiring the person to ap­
pear and testify in the manner prescribed by law for like depositions in civil actions in the superior courts of this 
slate under Title 4 (commencing with Section 2016.010) of Part 4 of the Code of Civil Procedure. In the same 
manner the superior courts may compel the attendance of persons as witnesses, and the production of papers, 
books, accounts, and documents, under Chapter 2 (commencing with Section l 985) of Title 3 of Part 4 of the. 
Code of Civil Procedure, and may punish for contempt. 

§ 11190. Witnesses. right of party to attendance 

Any party to any departmental hearing has the right to the attendance of witnesses in his behalf at the hearing or 
upon deposition upon making request therefor to the head of the department, designating the persons sought to be 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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subpenaed, [FN I) and depositing with the officer before whom the hearing is to be had the necessary fees and 
mileage. 

[FNl J So in chaptered copy. 

§ 11191. Witnesses. fees and mileage 

Each witness, other than an officer or employee of the State or of a political subdivision of the State, who appears 
by order of the head of a department shall receive for his attendance the same fees and all witnesses shall receive 
the same mileage allowed by law to a witness in civi I cases. The amounts shall be paid by the party at whose re­
quest the witness is subpenaed. lE!il} The mileage, and fees, if any, ofa witness subpenaed [FNJ) by the head 
of a department, but not at the request of a party, shall be paid from the funds appropriated for the use of the de­
panment in the same manner as other expenses of the department are paid. 

[FN ll So in chaptered copy. 

END OF DOCUMENT 
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ST A TUTES OF CALIFO.RNIA 
FIFTY-SIXTH SESSION o·F THE LEG ISL A. TURE 

1945 

BEGAN ON MONDAY, JANUARY EIGHTH, AND 

ADJOURNED SATURDAY, JUNE SIXTEENTH, 

NINETEEN HUNDRED FORTY-FIVE 
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enacted, shall be construecl to mean the department, as though 
the title of the department liad been speci£cally set for .h in 
the law. 

439 

11160. Whenever a department fs invested with the power Adminislra-
. ] d . l. th d f d . , t . d f . t10n or J311s and is c iarge \Vlt.u e uty o a muns ermg an en O"Clllg 

any law. which imposes a duty or jurisdiction or coufern an 
authority upon any State agenC'y, cleput:r or employee, to ac min-
ister its prm'isions, the duty, jnri~dict.ion, and authorit~r are 
hereby imposed upon and transferred to the department and 
its officers. deputies and employees witb the same effect as if 
the name of the department ocrnrrecl in the Jaw in ea('b insi.ance 
in lieu of the name of the State agency, the member, o1ficer, 
deputy or employee, HS the case may be. 

11161. Every person is subject to the same obligatiom and E\lslmg 

a . 1 h ' b . . ] if l . 1 t d o~l1g.1l1011s ubes, anc as t e same rig its as t 1e rig 1 s, powers an .uul dulll's 

duties imposed 11pon and tranRferre(l tn a department were 
exercised by the State agency, cleput~' or emplo~·ee designated in 
the laws administered by departments created in conformity 
with this chapter. Ever:,r person is subject to the snrue penal-
ties, civil or criminal, for failure to perform any obligation, or 
dutr, or for doing a prohibited act as if the obligation or duty 
aro~e from or wa~ prohibited lJy the State ag-cnc;v. rlepu .y or 
employee, designated in the laws administered by the clepart-
meut. · 

11162. Every State officer, depnty and employee is subject F\1'1mg_ 

t t' lt' • ·1 · • ] f ff vennll1" o iie same pcna ies, c1v1 or. cnm11rn , or any o ense as are 
prescribed by existing law for the same offense by any oHicer, 
deputy or employee whose powers or duties are devolved upon 
him under any law creating a new df:'partrnent.. No law cre.tting 
a new department R.ffects H ny act clone. ratified, or confirmEd, or 
any right accrued or established, or any offense committed, or 

· · any action or proceeding had or commei1ced in a civil or •lriru­
inal cause before such Jaw takes effect; but such right mlLy be 
enforced, offemie punished nncl odion or proecetling- prose1mted 
aii.d continued by the department haviuQ' or acquiring jur·sdic­
tion of the subject matter to wl1 ich such litigation or proceuding 
pertains, with tbe same r.ffrct a~ if tlie tranc;fer of Ruch rights 
powers, duties, responsibilities nncl jurisdiction had not been 
made to the department. 

Article 2. Illvestigations nnd Hearings 

11180. The bead of each department may make inve11tiga- 1111cst1sn-

t . d t t' ' !ton> an~ lOllS an prosecu e ac tons concerning: proseeultans 

(a) All matters relating to the business activities and sub-
jects m1dcr the jurisdiction of the department. 

(b) Violations of any law or rnle or order of the depart­
ment. 

(C!) Suel1 other matte1·s il$ may be pl'O\icled by law. 
11181. In connection with these iuvestigations and a< tious ro•rrs or 

h . . ~~ e may; . deplir!menl 
(a) Inspect books and records. 
(b) Hear complaints. 
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Dckgntior 
or powers 

Confident111 
1nl om1nt1c11 

Process 

Altrnrlnncu 
ns w1t.ness 

Enrt1rcu1g 
otlcm.lancc, 
cto 

Pt•t1trnn to 
s11p11 11or · 
cour~ 

S1'ATU'rE:-; UI' ('.\Lll"ORI\'TA [Ch. 1Jl 

( c) Administer oaths. 
( d) Certify to dl official acts. 
(e) I"Ssue snbpenas for tlie attenclii.nce of witnesses al!d the 

production of papers, books, accounts, documents and testimony 
in any inquiry, investigation, bearing or proceeding pertinent 
or material thereto in any part of the State. 

11182. The head of a department may delegate the powers 
conferred upon hb1 by this article to any officer of the depart­
meu the a11tllonze>l to con,lnct. tl1e investigation or l1etnin12". 

11183. Except in his i;eport to the bead of the department 
01· when called npon to testify in any court 01· proceeding at 
law, au.v offlcer who divulges any information acquired by him 
from the private books, documents or papers of any person while 
acting or claiming to act under any authorization pursuant to 
this article. in respect to the confidential or private transactions, 
pl"operty or business of any person is guilty of a misdemeanor 
ancl disqualified from acting in any official capacity in the 
department. 

11184. Iu any hearing in any part of the State the process 
issued by the head of a department extends to all parts of the 
State and may be served by any per<;On authorized to serve 
process of courts of record or by any person designated for that 
purpose by the head of the department. The person serving 
any such process may receive snch compensation as is allowed 
by tlie head of the department not to exceed the fees prescribed 
by law for similar service. Such compensation shall be paid 'in 
the manner proYid eel in this article for the payment of the fees 
of witnesses. 

11185. A person is not obliged to attend as a witness in any 
matter under this article at a place out of the county in which 
he resides, unlei;s the distance is less than 50 miles from hie 

··place of residence. 
11186. The superior court in the county in which any hear­

ing is held under the direction of the head of a department has 
juriscliction to compel the attendance of witnesses, the giving of 
te&timony and the prod11ctio11 of papers, books, accounts and 
documents as required by ruw suhpena issued by the head. 

. 11187. If any witness refuses to attend or t_estify or produce 
any papers required by such snbpena tl1 e head of the department 
mny petition the supel'ior court in tbe county in which the 
heal'ing is pending for au order compe1ling the person to attend 
and testify or produce the papers required by the subpeua hefore 
the officer named in the subpena 

Tlie petition shall set forth that: 
(a) Due notice of the time and place of attendauce of the 

person or the production of the papers has been given. 
(b) The person has bee:1 subpenaecl in the manner prescribed 

in this article. · 
(c) He has failed and refused to attend or produce the papers 

require~l by subpeua before the officer in the cause or proceeding 
named m the subpena. or has refused to answer questions pro­
pounded to him in the course of the hrvestigation or hearing. 
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11188. Upon t.he filino- of the petition the eourt shall rrocoedm~s . ~ ~ ·f h 111 snp~r111r 
enter an order cl1redmg tl1e person to ay>pear be ore t e aourt court 
at a specified time and place and then and there show causc1 why 
he has not a ttenclecl or testified or proclncecl the papers as 
reqnil'ed. A copy of the order shall be served upon him. If it 
appears to the court that the suhpeua was regular1y issu1icl by 
tho head of the department, t.he court sha11 enter an orde1· that 
the person appear before the officer named in the snl1pena 
nt the time and place fixed in the orcler and testify or pro­
dnce the required papers. Upon failur~ to obey tbe order, the 
pp1·son slial\ be dealt with as for contempt of court. 

] 1189. In any matter pending before him a department head flcpo'1tlnn• 

may cnm:e the deposition of persons residing within or without 
1.he State to be ta.ken by causing a petition to be filed io. the 
Superior Com·t in the County of Sacramento reciting the nature 
of the matter pending, the name and residence of the person 
whose testimony is desired, ancl asking that an order be made 
requiring- him to appear and testify before an officer nall' ed in 
the petition for that purpose. Upon the filiiig of the petition 
the court may make an order requiring tl1e person to a )pear 
ancl testify in the manner prescribed by law for like depositions 
in civil actions in the snperior courts of this State. In the same 
manner the superior courts may compel the attendance of 
persons as witnesses, the production of papers, books, accounts, 
and documents, and may punish for contempt. 

11190. Any party to any departmental l1earin~ ha~ the right R1glitto 

t th tt a f . . h. b I lf th h . \\llllCSSOB o e a en ance o w1tnes'les m is e 1a at e earing or 
upon deposition upon making request therefor to the head of 
the department, designating the persons sought to be subpenaed, 
and depositing with the officer before whom tbe hearing is to be 
hacl the necessary fees and mileage. 

11191. Each wituess, other than an office1• or employee :if the \\1tne~s rees 
St t f l•t• l bd' . , f th St } b .1111! m1lrnge a e or o a po 1 .1ca su iv1s1on o · e ate, w 10 apper.rs y . 
order of the head of a department shall receive for his a·.tend-
ance the same fees and all witnesses shall receh'e the same 
mileage allowed by law to a witness in civil cases .. The amounts 
shall be paid by the party at whose request the witness h sub· 
penaed .. The mileage, and fees, if any, of a witness. subp.enaed 
by tlle head of a department, but not at the request of a party, 
shall be pilicl from the funds approprfated for the use <if the 
department in the same manner as other expenses of the d1ipart-
rnent are paid. 

0HAP1'ER 3. INTER.AGENCY SERVICES Al\'D TRANSACTI)NS 

Article 1. General 

11~50. Whenever a State ag-eucy supported from the Herme "'' 

General Fund renders services or furni~hes materials to a State ~~~~~~1 ruud 

ageucy not supported from the Ge11eral Fund, the cost r>f the 
services or materials is a cliarae a!!'ain5t the fund from wldch is 
derive.d the .snpport of the State agency receiving the services or 
matenals. 
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Westt~w. 
. West's Ann.Cal.Pena! Code§ 939.2 

c 
Effective: January I, 2008 

West's Annotated California Codes Currentness 
Penal Code (Refs & Annos) 

Part 2. Of Criminal Procedure (Refs & Annos) 
· Title 4. Grand Jury Proceedings (Refs & Ann'os) 

"liil Chaoter 3. Powers and Duties of Grand Jury (Refs & Annas) 
"ml Article 4. Conduct of Investigations (Refs & Annos) · 

-+ § 939.2. Subpoena of witnesses; issuance 

Page 1 

A subpoena requiring the attendance of a witness before the grand jury may be signed and i9sued by the district at­
torney, his investigator or, upon request of the grand jury, by any judge of the superior court, for witmisses in the 
state, in support of the prosecution, for those witnesses whose testimony, in his opinion is maforial in an investiga­
tion before the grand jury, and for such other witnesses as the grand jury, upon an investigation pending before 
them, may direct. 

CREDIT(S) 

(Added by Stats.1959, c. 501, p. 2453, § 2. Amended by Stats.1971, c. 1196, p. 2292, § I.)· 

HISTORICAL AND STATUTORY NOTES 

2008 Main Volume 

The 197 I amendment authorized the issuance of a subpoena by an investigator for the district attorney. 

CROSS REFERENCES 

Attorney Genera~ authority to issue subpoenas, see Penal Code § 923. 
"Grand jury" defined, see Penal Code 5 888. 
No requirement to hear evidence for defendant, but obligation to weigh all evidence submitted, see Penal 
Code §939.7. · 
Witnesses in general, see Evidence Code.§ 700 et seq. 

LAW REVIEW AND JOURNAL COMMENTARIES 

Challenge to composition of San Francisco grand jury. Jon Van Dyke and Sidney M. Wolinsky (1976) 27 Hastings 
L.J. 565. · · 

LIBRARY REFERENCES 

2009 Electronic Pocket Part Update 
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West's Ann.Cal.Penal Code§ 939.2 

·Grand Juty €=> 36.4(1). 
C.J .S. Grand Juries § 41. 

RESEARCH REFERENCES 

Encyclopedias 

In General; Admissibility, Cal. Jur. 3d Criminal Law: Pretrial Proceedings § 611. 

Witnesses; Self-Incrimination, Cal. Jur. 3d Criminal Law: Pretrial Proceedings§ 612. 

Treatises and Practice Aids 

Role of Prosecutor and Grand Jurors in Subpoenaing Evidence, Grand Jury Law and Practice § 6:2. 

4 Witkin Cal. Crim. L. 3d Pretrial Proceedings§ 161. (S 161) Witnesses. 

4 Witkin Cal. Crim. L. 3d Pretrial Prnceedings § 161A, (S 161A) (New) Subpena Duces Tecum. 

UNITED STATES SUPREME COURT 

Page2 

Grand jury subpoenas, standard ofrevillw, r!llevancy challenge, see U.S. v. R. Entemrises, Inc .. 1991, 111 S.Ct. 722, 
498 U.S. 292. 112 L.Ed.2d 795, on remand 955 F.2d 229. · · · 

NOTES OF DECISIONS 

Burden of proof j_ 
Construction and application l 

. Good caus!l affidavits I 
Motion to quash '1 
Presumptions and burden of proof j_ 
Subpoena duces tecum i 

1. Construction and application 

The grand ji.iry is a 'grand inquest, Ii body with powers of investigation and inquisition, the scope of whose inquiries 
is not to be limited narrowly by questions of. propriety or forecasts of the probable result of.the investigation, or by 
doubts whether any.particular individual will be found properly 'subject to an accusation of crime. M.B. y. Superior . 
Court (Aoo. 2 Dist. 2002) 127 Cal.Rotr.2d454, 103 Cal.App.4th 1384. Grand Jury€=>!: Grand Jury '(:;;:;:>25 · 

:?,. Subpoena duces tecum 

Grand jury, in investigating allegations of child molestation and sexual abuse by three priests, had the power to issue 
subpoenas duces tecum seeking production all documents in possession or control of archdiocese's custodian of re­
cords, including confidential personnel files, that related in any way to the allegations. M.B. v. Suoerior Court (App. 
2 Dist. 2002) 127 Ca1.Rptr.2d 454. 103 Cal.Aop.4th 1384. Grand Jury '8=>36.4(1) 

Grand juries have the power, stemming from b~th common law tradition and statutory enactment, to issue subpoe-

© 2009 Thomson Reuters/W~st. No Claim to Orig. US Gov. Works. 
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West's Ann.Cal.Penal Code § 939.2 Page 3 

nas duces tecum. M.B. v. Suoerior Court (App. 2 Dist. 2002) 127 Cal.Rptr.2d 454, 103 Cal.App.4th 1384. Grand 
Jury €°=36.4(]) 

l. Good cause affidavits 

Grand jury ~ubpoenas duces tecum were not facially defective for failing to be served with good cause affidavits. 
M.B, v, Suoerior Court CAop. 2 Dist. 2002) 127 Cal.Rotr.2d 454. 103 Cal.App.4th 1384. Grand Jury ~36.4(1} 

1- Motion to quash 

Third-party intervention for the purpose of filing a motion to quash a subpoena is generally permitted so that eviden­
tiary privileges are not sacrificed just because the subpoena recipient lacks sufficient self-interest to object. M.B. v. 
Suoerior Court (App. 2 Dist. 2002) 127 Cal.Rptr.2d 454, 103 Cal.Aon.4th 13 84. Witnesses C;;;;>217 

Unelaborated assertion, in petitions for writ of mandate to direct trial court to quash grand jury subpoenas, that one 
petitioner had since been charged by criminal complaint and statute of limitations had expired as to another peti­
tioner, without more, was insufficient to warrant quashing subpoenas. M.B. v. Sunerior Court CAnp. 2 Dist. 2002) 
127 Cal.Rntr.2d 454. 103 Cal.App.4th 1384. Grand Jurv ~36.9(2) 

S,. Burden of proof 

The law presumes, absent a strong showing to the contrary, that a grand jury acts within the legitimate scope of its 
authority; consequently, a grand jury subpoena issued through normal channels is presumed to be reasonable, and 
the burden of showing unreasonableness must be on the recipient who seeks to avoid compliance. M.B. v. Suoerior 
Court (App. 2 Dist. 2002) 127 Cal.Rptr.2d 454, 103 Cal.App.4th 13 84. Grand Jury C;;;;>36.4( l) 

West's Ann. Cal. Penal Code§ 939.2, CA PENAL§ 939.2 

Current with legislation through Ch. 765 of the 2008 Reg.Sess., Ch. 1 of the 2007-2008 1st Ex.Sess., Ch, 1 of the 
2007~2008 2nd Ex.Sess., Ch. 7 of the 2007-2008 3rd Ex.Sess., and all propositions on 2008 b·allots. 

(C) 2009 Thomson Reuters 

END OF DOCUMENT 
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westl~w. 
West's Ann.Cal.Wclf. & Inst.Code§ 16010 

Effective: January 1, 2002 

Wesl's Annotated California Codes Cun-entness 
Welfare and lnsti!Lltions Code CRefs & Annos) 

Division 9. Public Social Services (Refs & Annos) 
'llll Part 4. Services for the Care of Children (Refs & A nnos) 

"lfil Chapter l. Foster Care Placement !Refs & Annos) 

Page I 

..,. § 16010~ Health and education records of minor; inclusion in case plan on placement; disclosure 
of information to prospective caretakers; review and update 

(a) When a child is placed in foster care, the case plan for each child recommended pursuant to Section 358.J shall 
include a summary of the health and education infonnation or records, including mental health information or re­
cords, of the child. The summary may be maintained in the form of a health and education passport, or a comparable 
format designed by the child protective agency. The health and education summary shall include, but not be limited 

. to, the names and addresses of the child's health, dental, and education providers, the child's grade level perform­
ance, the child's school record, assurances that the child's placement in foster care takes into account proximity to 
the school in which the child is enrolled at the time of placement, a record of the child's immunizations and allergies, 
the child's known medical problems, the child's current medications, past health problems and hospitalizations, a 
record of the child's relevant mental health history, the child's known mental health condition and medications, and 
any other relevant mental health, dental, health, and education information concerning the child determined to be 
appropriate by the Director of Social Services. If any other provision of law imposes more stringent information 
requirements, then that section shall prevail. 

(b) Additionally, any court report or assessment required pursuant to subdivision (g) of Section 361.5, Section 366.1, 
subdivision (d) of Section 366.21, or subdivisi011 (b) of Section 366.22 shall include a copy of the current health and 
education summary described in subdivision (a). 

(c) As soon as possible, but not later than 30 days after initial placement of a child into foster care, the child protec­
tive agency shall provide the caretaker with the child's cu1Tent health and education summary as described in subdi­
vision (a). For each subsequent placement, the child protective agency shall provide the caretaker with a current 
summary as described in subdivision (a) within 48 hours of the placement. 

(d)(l) Notwithstanding Section 827 or any other provision of law, the child protective agency may disclose any in­
fonnation described in this section to a prospective caretaker or caretakers prior to placement of a child if all of the. 
following requirements are met: 

(A) The child protective agency intends to place tbe child with the prospective caretaker or caretakers. 

(B) The prospective caretaker or caretakers are willing to become the adoptive parent or parents of the child. 

(C) The prospective caretaker or caretakers have an approved adoption assessment or home study, a foster family 
home license, certification by a licensed foster family agency, or approval pursuant to the requirements in Sections 
3 61.3 and 361.4. 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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West's Ann.Cal.Welf. & Inst.Code§ 16010 Page 2 

(2) In addition to the infmmation required to be provided under this section, the child protective agency may dis­
close to the prospective caretaker specified in paragraph (1 ), placement history or underlying source documents that 
are provided to adoptive parents pursuant to subdivisions (a) and (b) of Section 8706 of the Family Code. 

(e) The child's caretaker shall be responsible for obtaining and maintaining accurate and thorough information from 
physicians and educators for the child's summary as described in subdivision (a) during the time that the child is in 
the care of the caretaker. On each required visit, the child protective agency or its designee family foster agency 
shall inquire of the caretaker whether there is any new infonnation that should be added to the child's summary as 
described in subdivision (a). The child protective agency shall update the summary with such information as appro­
priate, but not later than the next court date or within 48 hours of a change in placement. The child protective agency 
or its designee family foster agency shall take all necessary steps to assist the caretaker in obtaining relevant health 
and education infonnation for the child's health and education summary as described in subdivision (a). 

(f) At the initial hearing, the court shall direct each parent to provide to the child protective agency complete medi­
cal, dental, mental health, and educational infonnation, and medical background, of the child and of the child's 
mother and the child's biological father if known. The Judicial Council shall create a form for the purpose of obtain­
ing health and education infonnation from the child's parents or guardians at the initial hearing. The court shall de­
termine at the hearing held pursuant to Section 358 whether the medical, dental, mental health, and educational in­
formation has been provided to the child protective agency. 

CREDIT(S) 

(Added by Stats.1990, c. 1370 (S.B.615), § I. Amended by Stats. 1999, c. 552 (S.B.543), § 2; Stats.2001, c. 353 
(A.B.538), § 5.) 

OFFICIAL FORMS 

2001 lylain Volume 

<Mandatory and optional Fonns adopted and approved by the Judicial Council are set out in West's Cali­
fornia Judicial Council Forms Pamphlet.> 

HISTORICAL AND STATUTORY NOTES 

2001 Main Volume 

Former§ 16010, added by Stats,1965, c. 1784, § 5, amended by Stats.1968, c. 779, p. 1520, § 1, derived from for­
mer§ 1626, Stats.1937, c. 369, p. 1077, § 1626; Pol.C. § 2341, added by Stats.1925, c. 18, p. 24, §I, amended by 
Stats. 1927, c. 510, p. 856, § 3, relating to nontransferability of license for and change of location of institutions for_ 
child care and home-finding agencies, was repealed by Stats.1972, c. 1148, § 13, operative July 1, 1973. 

CROSS REFERENCES 

Department of Social Services, generally, see Welfare and Institutions Code§ 10550 et seq .. 
Judicial Council, see California Rules of Court, Rule 10.1 et seq., and Government Code § 68500 et seq. 
Juvenile comt, foster care of children, see Welfare and Institutions Code § 396 et seq. 
Pupils in foster care, transfer of records, see Education Code§ 49069.5. 

LIBRARY REFERENCES 
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2001 Main Volume 

Social Security and Public Welfare €=194.30. 
Westlaw Topic No. 356A. 
C.J.S. Social Security and Public Welfare§ 124. 

RESEARCH REFERENCES 

Forms 

West's California Judicial Council Forms JV-225, Your Child's Health and Education. 

Treatises and Practice Aids 

10 Witkin. California Summarv 10th Parent and Child § 4. (£±)Public Welfare Services. 

Page 3 

10 Witkin. California Summaiv 10th Parent and Child§ 9, (~Rights and Responsibilities of Foster Parents. 

10 Witkin. California Summaiy 10th Parent and Child§ 521, (S 52l}Termination of Jurisdiction. 

JO Witkin, California Summary l 0th Parent and Child§ 602. Explanation and Information. 

10 Witkin. California Summary 1 Olh Parent and Child§ 626, CS 626) Conduct of Hearing. 

· 10 Witkin. California Summmy 10th Parent and Child & 639, Foster Care. 

10 Witkin. California Summary 10th Parent and Child & 671. (S 671) Supplemental Report. 

10 Witkin. California Summary 10th Parent and Child§ 682, Preliminary Assessment. 

West's Ann. Cal. Welf. & Inst. Code§ 16010, CA WEL & INST§ 16010 

Current with urgency legislation through Ch .. 2 of the 2009 Reg.Sess., Ch. 12 of the 2009-2010 2nd Ex.Sess., Ch. 25 
of the 2009-2010 3rd Ex.Sess., and Props. IA to IF on the 5/19/2009 ballot and propositions on the 6/8/2010 ballot 
received as of 5/112009 

(C) 2009 Thomson Reuters · 

END OF DOCUMENT 
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* 422 · BARCLAYS CALIFORNIA CODE OF REGULATIONS Title 5 

(I) In the case of n school district, by resolution of the go"eming board 
entered in its minutes. 

12) In the case of n school or class maintained by a county superinten­
A of _schools, by resolution of the county board of education entered 
Ws 1n1nutes. 

§ 422. Recording of Absence Due to Illness or Quarantine. 
(a) Absence due to illness or quarantine shall, in the first instance. be 

recorded on attendance accounting forms and in state school registers in 
the same manner as any other absence is recorded. 

(b) After a person autl10rizcd to malce verification has determined that 
an absence is due to illness or quarantine, such fact shall be recorded as 
follows: 

(1) lf attendance records are kept manually and on the negative basis, 
the absence entry shall be circled with blue or black ink. If attendance re­
cords are kept manually and on the positive basis, an attendance entry 
shall be made and circled with blue or black ink. Circled entries may be 
recorded as attendance in the total attendance column. 

(2) If attendance records arc made by machine, an appropriate symbol 
shall be used to identify verified absences due to illness or quarantine on 
montl~y attendance summary forms. Absences so identified may be re­
corded as attendance in the total attendance column. 

§ 423. Prolonged Illness. 
A pupil who contacts an illness of a prolonged nature or who has been 

a victim of an accident which will prevent attendance for a prolonged pe­
riod silall be counted as absent due to illness only until such time as he 
is able and starts to receive instruction in horne, hospital, or sanitorium 1 

or is given instruction by other means. No absence due to illness shall be 
credited as allendance beyond the current school year. 

§ 424. Prior Registration and Attendance Required. 

• 

bsence due to illness or quarantine shall no! be credited for a pupil 
to his having been registered and in attendance upon a school or 

. 

Article 2. Emergency Average Daily 
Attendance* 

§ 428. Material Decrease. 
· A decrease in the average daily allendance is material for the purposes 

of Education Code. Section 46392 when at least ten percent of the stu­
dents who would normally attend a school do not attend on nny one day. 
Any decrease in attendance at a necessary small school, as defined in 
Education Code Section 42283 is material for the same purpose. The av­
erage daily attendance of the school during either the month o(May or 
the month of October of the same school year, at the District's option, 
shall be used to determine the normal attendance of a school for purposes 
of this section. 

. NOTE: Authority cited: Sections 33112 (a) and 46392, Educmion Code. Refer­
ence: Section 46392, Educution Code. 

HISTORY 
1. New Article 2 (Sect.ion 428) filed 2-24-70 us an emergency; designated effec­

tive 7-1-70 (Register 70, No. 9). 

2. Ccrtiiicme of Compliance filed 4-15-70 (Register 70, No. 16). 
3. Amendment of section nnd NOTE filed 9-23-77; effective thirtieth day thereaf­

ter (Register 77, No. 39). 
4. New subsections (d) and (e) filed 12-6-77; effective thirtieth day thereafter 

(Register 77, No. 50). 
5. Amendmenc filed 11-16-89; operative 12-16-89 (Register 89, No. 46). 

•see Sections 15t00-15106 for decrease in A.D.A. due to excessive rnlioof pu-

•

.ls to classroom teachers. 

29. Inability to Maintain Schools for the Prescribed 
Minimum Fiscal Year. 

NOTE: Authority cited: Sections 33112(n) and 41422, Education Code. Refer­
ence: Sections 41422 and 46392, Education Code. 

HISTORY 
1. New section filed 12-6-77; effective thirtieth do.y thereDf1er (Register 77. No. 

50). 
2. Repealer filed I 1-16-89; operative 12-16-89 (Regi.sler 89, No. 46). 

Article 3. Individual Pupil Records 

§ 430. Definition. 
(a) "Pupil" means a person who is or was enrolled in a school. 
(b) "Adult Pupil" means a person who is or was enrolled in school and 

who is at least 18 years of age. 
(c) "Eligible Pupil" means a person 16 years or older or who has com­

pleted Grade 10. 
(d) "Pupil Record" means information relative to an individual pupil 

gathered witl1in or without the school system and maintained within the 
school system, regardless of the physical form in which it is maintained. 
Essential in this definition is the idea that any information which is main­
tained for the purpose of second party review is considered a pupil re­
cord. 

( l) "Mandatory Permanent Pupil Records" are those records which are 
maintained in perpetuity and which schools have been directed to com­
pile by California statute, regulation, or authorized administrative direc­
tive. 

(2) "Mandatory Interim Pupil Records" are those records which the 
schools are directed to compile and maintain for stipulated periods of 
time and are then destroyed as per California statute, regulation, or autho­
rized adininistrauve direcuve. 

(3) "Permitted Pupil Records" are those records having clear impor­
tance only lo the current educational process of the student. 

(e) "District" means a local school district or county or state operated 
special school or private or out-of-state school for which California tax 
revenues pay all or pan of the tuition . 
NOTE: Authority cited for Article 3: Section 33031 and 49062, Education Code 
and 20 U.S.C. § 1232(g). Reference: Section 49062, Education Code. 

HISTORY 
1. Repealer of Article 3 (Sections 430-432) and new Article 3 (Sections 430-438) 

filed 9-27-76; effective thirtielh day thereafter (Regis1er 76. No. 40). 
2. Amendment of NOTE filed 9-23-77; effective thirtieth day dmeafter (Register 

77, No. 39). 

§ 431. Responsibilities of Local Governing Boards. 
(a) Local governing boards shall designate a certificated employee ris . 

custodian of records. Such employee shall be charged with districlwide 
responsibility for implementing board policies relating to pupil records. 

(b) The principal of each school or a certificated designee shall be re­
sponsible for the implementation of board and district policies relating 
to the pupil records maintained in that school. 

(c) Each district shall establish written ·policies and procedures for pu­
pil records which implement Education Code Section 49060, and Title 
5 regulations relating to pupil records. Such procedures and policies 
shall: 

(1) Guarantee access to authorized persons within 5 days following Ihe 
date of request; 

(2) Assure security of the records: and 
(3) Enumerate and describe the pupil records collected and maintained 

by the district. 
(d) All anecdotal information and assessment reports maintained as a 

pupil record shall be dated and signed by tile individual who originated 
the data. 

(e) The district shall notify parents in writing at least annually ofthcir 
rights in regard to pupil records as per Education Code Section 49063. 

(f) When a parent's dominant language is not English, the district shall 
make an effort to: 

(1) Provide interpretation of the pupil record in the dominant language 
of the parent, or 

(2) Assist the parent(s) in securing an interpreter. 
(g) Neither the pupil record, nor any pan thereof, shall be withheld 

from the parent or eligible pupil requesting access. 
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HISTORY 
J. Amendment filed 9-23-77; effective thirtieth day thereafrer (Register 77, No. 

39). 

§ 432. Varieties of Pupil Records. 
(u) The princirtl1. of e,ach school shill keep on me a re.ford of enrol­

lment and s~iiolar~hip' for each pupil currently enrolled iri s,aid school. . 
(b) Local school districts shall not compile aiiy o.ther plipil'records ex­

cept mandatory or p~rinitied recorf!s' as 'herein defined: 
(!)"Mandatory Permanent Pupil Records" ar~.those records which the 

schools have been directed to compife)y Califoiliia sliltute authorization 
or authorized administrative directive, Each s~~ool district shal.\,main­
tain indefinitely all mandatory permanent pupil records or an exact copy 
thereof.for every pupil who was enrolled in a school program within said 
district. The mandatory oermanent pupil record or a copy thereof shall 
be forwarded by the sending districi upon request of the public or private 
scho01_i,n whit~the .stud~~thas enro.lled or intends to enroll. Such rec.aids 
shall include the following:. 

(A) Legal name of pupil. 
(B) Date ofbirth.,c;;; .. ,,,,, 
(C) Method of verification of binh date, 
(D) Sex of pupil. 
(E) Place of birth. . 
(FJ Ntirne and address of parent of minor pupil. 
I. Address of minor pupil if different. than the above. 
2. An annual verification of the name and address of the parent arid the 

residence of the pupil: " 
(G) Entering and leaving date of each school year and for any summer 

session or other extra session. 
(H) Subjects taken during eacb year, half~year, summer session, or 

quarter. 
A (I) If marks or credit are given, t.he mark or number of credits toward 
9 graduation ailows for work taken. · 

(J) Verification of or exemption from required immunizations. 
(KJ D~te of hlgh sctlooi grad~~tion o~ equiv;uent · 
(2) . "Mandatory Interim .Pupil Records" are those records which 

schools are required to compile and maintain for stipulated periods of 
time artd·are then destroyed as per California statute or regulation. Such· 
records include: .. _ ... 

(A) A log or record identifying those persons (except authorized 
school .peisoilnel).m.,orgailizations. requesting .cir.receiving information 
from the record. The log or record sball be accessible only to the legal 
parent of.giiariliiliriir tlfo'()ligible jiu]lil,: or a dependent· adult pupil; i:ir"im 
adult pupil,'o.r the•c\Jstod!~·.otre,,prd.s:,:·.. .. . . 

(B)•Health information; including Child Health Developmental Dis­
abilities Prevention Program verification or waiver. 

(C) Participation ·in special education programs including· required 
tests, case studies, authorizations; and actions necessary to establish eli­
gibility for adiriission or discharge. 

(DJ Language training records. 
(E). Progiess slips and/or notices as required by Education Code Sec­

tions 49066 and 49067. 
(FJ Parental restrictions regarding access to directory information or 

related stipulations. . .... 
((J) Pw-ent or adul.t pupil rejoiJ:ders tophallenged records and to disci-

plinary action. . , · . · 
(H) Parental authorizations 61 ·~~6hif:ifoons of pupil participation in 

specific programs. . .. ,,,,. " . . ,.,, 
(!) Res~lts of standardized iesis adminJ~lered within the preceding 

three years. , . '· 
(3) "Permitted R~c.ords" are thos~ ·pupil records which districts may 

maintain for appropriate educational purposes. Such records may in­
clude: 

·(A) Objective counselor and/or teacher ratings. 
(B) Stan.dardized test results older than three years. 
(C) Routine discipline data 

(DJ Verified reports of relevant behavioral patterns. 
(E) All disciplinary notices. 
(F) Attendance records not covered in the Administrative Code Sec­

tion 400. 
HISTORY 

l. Amendment of subsection (2)(E) filed 9-23-77; effective thirtieth dny thereuf­
ter (Regi~ter ~7. No. 39). 

§ 433. Maintenance and Security of Pupil Records. 
(a) The custodian of records shall be respon'sible for the security of pu­

pil records maiiicaiiied by the district and shail devise procedures for as­
suring that access to such records is limited.~? !1U~1oriz_e,dp~rsons. 

(b) Records for each individual pupil shhll'tie mainiiiiiieil in a central 
me at the school attended by the p'upil, or when records are niai~tained 
in differdliiio~atiorisa ~otation in ihe central fiie as to where such other 
record~ rii~y l:i'Uound is required. . ., .. , . . 

§ 434. Access to Pupil Records. 
Access to pupil' records should be in accordance with Education Code 

Sections 49069 and 49073 through 49077. 
HISTORY 

I. Amendment filed 9-23-77; effective thirtieth day thereafter (Re'gister 77, No. 
39).' 

§ 435. Procedu're'for Access to Pupii Records. 
(a) ,;.uth?rized ~rgliniia~~i\~,'agencies, an.ct persc:ihs fro,rii outside th~ 

school wh.o~e ac.cess reqtiires,'.\h,e consent of the parerit o;, the ~pult puj:iH 
must ~Li.bl)lit their,request to view the re~ofds, together with aii)i:reguired 
auth.oiiza'.tlon, to the chief school administrator or tlie custbdjiln of re-
cords. . 

{b) The chief school administi:atgi' or t!i~.dis,todian b'frecords or acer­
tificated designee shall be responsible during the inspection for interpre­
tation ofthe:rec()rds'·,~here necessary.•and for prevention oftheir altcr­

ati()!l, d\Wl~ge; s>tl<?.~~,;.!IJ eve'?', inst')'1c,e, 9\ ~~sp,~s~on,pf,J?\l_P)l, rec9;,dr~ by 
persons' who do not nave assigned educational respons1bthty' an entry 
shall be made in the access log of said record, indicating the name of the 
person(s) graiited'access; the reason acce.ss ·was granted,' the tiriie and cir, 
cumstances of inspection, and the.records inspected. 

(c) Unless otherwise judiciallj' in~tructed, the school district shall, 
prior to the disclosure of any pupil records to organizations, agencies.·or­
persons outside the school.pursuant to a court·order, give the parent or 
adult pupil at least three days' noti~e. if· lawfully possible within the re­
quirementS'Ofthejudicial order, of the name of the requesting agency and 
the specific records requested. Buch notification shall be ·provided in 
writing, if practicabJe,,OnJy those records related to the specific purpose 
of the court order shall 'he disclosed; · '" ... 

§ 436. Rlgtitf9f1e~r~!'1!~ a,ri~/~9u,lti;>upils •. ; .·•·. . 
A. parent ()pip a.!IL\lt pupil W~Y ~~.~.le.J!ge th~ COI)t~.nt of '1!1Y pupil re­

cord according to the procedures established by.Education Code Sections 
49069 and 49070. A hearl~·g panel. ~ay be c,onve11g~',fo aid the s.u'iierin­
tcndeat or board in deciding whether a challeng~ slimil!l.be sustained, as 
specified in Education Code Section 4~07L,,. · · . "". . 

Information shall be corrected or removed if it is: (1) inaccurate, (2) 
an unsubstantiated personal conclusion cir illferepce, (3) a co~clusion or 
inference outside of the obse,rver' s .a.ri:a of "omp'eteryc~. or ( 4) not based 
on the persoqi:tJ ob.servation of a rianied persti~ with. the time ruid place 
of U1e observation noted.· 

'' HISTORY ' 
I. Amendment filed 9-23-77; effectiv~·thirtieth dav therenfler (Register 77 No. 39), '' ' ' ' . ' . ' 

§ 437. Retention and Destruction of Pupil Records. 
(a) No additions except routine updating shall be made to the record 

after high school graduation or permanent departure without the prior 
consent of the parent or adult pupil. 

(h) Mandatory permanent pupil records shall.be preserved in perpetu­
ity by all California schools according to' Chapter 2, Division 16, Pan I, 
of this title. 
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(c) Unless forwarded to another district, mandatory interim pupil re­
cords may be adjudged to be disposable when the student leaves the dis­

. trict or when their usefulness ceases. Destruction shall be in accordance 
with Section 16027 of this tiUe during the third school year following 
such classification. 

(d) Permitted pupil records may be· destroyed when .. their usefulness 
ceases. They may be destroyed after six months folio wing 'the pupil's 
completion, qf.or withd!;awal t:o_m. the. e,d~~.ational wcigrarn. 

The method of destruction shall assure that records are not available 
to possible publi,c iilspection in the process of desmmion. 

§ 438. Transfer of Records. 
(a). W.li~.n a'pupil transfer~ io l!"Oth"'r}Choo] <ljslfict or,\'? ~ .pryvate 

school, a copy of the pupil's Mandatory Penn.anent Pupjj Reco~Q sl]all be 
transferred upon request from the other distrjFt .or priva\e ~ctjool. The 
origiilal or a copy must also be retained pennanently by the sending dis­
trict. If the transfer is to another California public school-,,the·pupil's en• 
tire Mandatory Interim Pupil Record shall be forwarded. If.the transfer 
is out of state or to a private school; the.Mandatoty ·Interim Pupil Record 
may be forwarded. Permitted pupil records may be forwarded. All pupil 
records shall ·be updated pcior to such transfer. 

(b) If the pupil is a within-California transier, the receiving school 
shall notify parent~ pf_tl:i.e re_c91d transf~,r,Jtth.~,~tu.c;I,e,nt trfl_!)~rers out, of 
st.~fe, t.h~ ?en~\llg ~strict rn.~Y n9t\fy the i/¥-e~_fii: ci.f the, rig!i~~ ac~orded 
the!)I. The .n9lific~t10n shal) mclude.a sti!te,i:neIJt.i;if tl:i.e pare11l.'.s_ng_ht to 
review, cJHillenge, and receive a copy of tlie pupil record, if desired. 

Cc)P~pil'.rccorcts sha11 not ~"wi\nffe1ci irom the·rgquestiiiii ~,\iir\ci'be­
cause of any charges or fees ciwed'by the pupil or his parent:' This pr9vi­
sion applies to pupils in gr~pp~}~-12 in)oth_public Bf1d.Pij.yate.schools. 

;.;. ·1:·,,··.-

Article 4. Records ldentifying·and 
Accounti,t1g for Proj~Ct~conn~6fed'Pi.ipils 

§ 450. Records Identifying P~oject-Connected Pupils. 
The following procedure shall be used, and the followiilg records kept; 

in identifying project-connected pupils defined in Education Code Sec­
tion 41931:" 

(a) On October 31 or on the last day of school preceding.October 31, 
each·school district··conteinplating the filing:of an application for an ap­
portionment :under the provisions of Article 14 of-Chapter 5 of Part 24 of_ . 
the Education Code shall identify each·pupil who has enrolled in the reg­
ular1fuU-time·day1schools of the district subsequent to the commence­
ment of any project defined in Education Code Section 41930. and.wliose 

parent or guardian has,,~pved)n\9, t~e.:_!list1~-: :w,?.~~-q~~!lt '.?}he t;~m­
mencement of such project. The record of 1denlitcat10n shall mclude;but 
is not limited to, e~di pf th~ iiltiowlng ltenl\ ofiru'o'nnatiori which snail 
be vellfied by an em'ployei of me ~cnool ilisirict'. . 

. (1) NaMe ?f P~B~ ~ilrbli~d.· · · 
(2) Grade in which enrolled .. 
(3) Name of parent ()r guardian. 
(4) :Addf~ss of parent o!guardian. 
(Si·Daie'parentor'guar~iri,fi moved into district'. 
<6) Nruiie 'cir empioyer of p'aiei:lt'Cir guardian. . 
('i) Addr'ek~ oduch'empioyer iffid icication of employment. 
(8) Date of beginning such employment. 

subsequent to the commencement of the project primarily for the purpose 
of securing employment or being employed in connection with the proj­
ect, such pupil shall be determined to be in addition to the number of chil­
dren who would otherwise nonnally be expected to be in the district pur­
suant to the provisions of Educatipn_Code Sec;~pn 419~.l .. 

(c) Periodica.Uy throughout th.¢..~chool year ... but noi' less than three 
times during such year, the district shall ril-exaillipe th'¢ em'plqyment sta­
tus of the parenf,qr guardian o(each project-c()nnected pupil. The date 
of any change of eJl1ployme!J! shall be indica\~9 !!Jl.~ the new eriiployer 
n9ted on .the identification_ record of \h!' pupil. 
NOTE: Authority' cited: Section 4193), $du_cation Code. 

. . HISTORY 

I. Renumbbring frcim Anicle 6 (Sbctioa'4SO) to Article 4 (Section 450) filed 
9-'27-76;,effective thirtietfrday thereafter (Register 76, No. 40). 

2. Amendment and new NOTE filed 9-23-77; effective thirtieth day thereafter 
(Registeq7, No. 39). _,, , 

·. L 

Subchapter 3. Health and S;afety of Pupils 
i·• 

Article 1. Fire Drills 

§ 550. Fire Drills. 
A fire drill shall be conducted in each elementary and intermediate 

school at least once each month and in each secondary school .not less 
than twice every school year,.The fire-drill shall be conducted in accor­
dance with either (a) or (b). 

(a) The governing board may arrange for a fire depanment-to conduct 
fire drills for the school. 

(b) The principal of each school shall conduct the fire drills. In ·this 
case, all pupils, teachers, and other employees shall be required to leave 
the building. · 
Norn:, Authority cited': Section 32001, Education Code. Reierence: Section 
32001, Education Code. 

.. ' ..... ' . - - . Hf5J:O\W ·- - . . . . 
1. New Chapter 3 (§§ 550, 560, 570-576, 590-593)fil"9. 9-23-69; effe'q'tive µur-

tieth day thereafter (Register 69, No. 39). ·.. · 
2. New NOTE·filed·9-23-77; effective ihlrtieth day thereafter (Register 77, No. 

39) . . 
3. Amendment filed 11-7-79; effective thirtieth day thereafter (Register 79, No. 

45). 
.·~ ;, 

Article 2. Civil Defense-Plans and·Drills 
,/' :·:· •' .. 

§ sso ... ··Civil .Defense and Disaster Preparedness E!l;'!l)S. 
The governing board shall adopt a .written policy for-use by schools of · 

the district in .fonnulating individual civil defense and disaster.·.prepaied-
ness plans. . · · - · ·- .t-• 

NOTE: Authority cited• Section 33031,.Educntion.Code. Reference: None. 
;_ . . HISTO.RY - . - . · ,-

J_ Amendment filed 6-28-73; effective thirtieth d.ay thereafter (Register 73, No . 
26): 

2. Amendmeni of NOTE filed 9~23-77; effective thirtieth doy theieaftO'r (Register 
77, Nci: 39). . . . ·· 

3. Amendment filed t 1-7-79; effective thinieth day thereafter.(Registcr 79, No. 
45). 

Article 3. School Safety Patrols (Traffic 
S~fety) 

(9) Signature of school district employee verifying information. 
(10) D~ies'ori which re-examin~/io~s required by subsbction (c) of this § 57p. EstabHshmei;i_t .a~,d .!?up1;1ryisio11.. . . ". ' ; .. 

section were macte. · A school safety patrol established by a go\•emin·g board pursuant to 
(11) Date pupii"enrolled in the regular· full-time day schools. · Education Code Section 49300, shall comply with this article, aS'well as 
(b) The pupil,identified in (a) above shall include only those pupils Anicie. 4 (commencing' with ses.iion 4930Q). of Chaple~ 1 of Pa.i:t 19 of 

whose parents or guardians are employed by a contractor or subcontrac- the E.'d{;catiori.'Code. 
tor in connection with the project or. by the State of California whose NOTE: Authority cited fqr Article 3: Sections 49300 ond 49303, Education Code. 
work is in connection with the project.Upon verification of the informa- HISTORY - . . _ . 
ti on required in (a) above and the filing. of a certification by the parent or 1. Amendment of Section and· NOTE filed 9-"23-77; effective thinieth dily thereaf-
guardian of each pupil that such parent or guardian moved into the area ter (Register 77. No. 39). 
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milled lo OAL for printing only pursunn! to Education Code Section 
70901.S(bl . 

. 2. Editoriul correction of HtSTOr<Y l (Register 95, No. 29). 

Subchapter 2.5. Retention and Destruction 
of Records 

Article 1. General Provisions 

§ 59020. Definition of Records. 
(a) For purposes of this subchaplcr, "records'' means all records, maps, 

books. papers, data processing output, and electronic documents that a 
Community College district is required by law to prepare or retain by law 
or official duty. "Records" includes "student records" as defined in sec­
tion 76210 of the 'Educmion Code; 

(b) The following documents are not "records" and may be destroyed 
at any time: 

( 1) Additional copies of documents beyond the original or one copy. 
(A person receiving a duplicated copy need not retain it.) 

(2) Correspondence between district employees that does not pertain 
lo personnel matters or constitute a student record. 

(3) Advertisements and other sales material rece.ived, ..... :._ ... _ . , .. 
(4) Textbooks used for instniction, and 'other.instructional rriatenals, 

including li.brary books, pamphlets and magazines. . . 
Norn: Authoii•y cited: Sections 66700, 70901 nnd 76220, Education Code. Ref-
erence: St!ctiOii's 76210 nnd 76220, Educntion Code. · 

1-!JSTORY 
l. New chapter 2.5 (sec'tions 59020-59029) Jiled I O-B-76;.effective thirtieth day 

thereafter (Register 76, No. 41). 
2. Amendment of:section nnd NOTE filed I J--4--77; effective thirtieth dny thereaf-

ter (Regiswr 77, No. 45). 

-

3. Amendment filed 4-27-83; effectrve •hirtietti dny therenfter (Register 83, No. 
18). 

4. Amendment ftled 3-4-91 by Boord of Governors of California Conununity Col­
leges w.ith the Secretary of State; operative 4-5-9.l (Regisier 91, No. 23). Sub­
mitted to OAL for printing only pursuant 10 Education Code Section 
70901.S(b). · . . 

(c) Records originating during a current academic year slrnll not be 
classified during that year. 

(d) Records of a continuing trnture. i.e., active and useft1! for adminis­
trative, legal. liscnl. or other purposes over a period of years, sh a.JI not he 
classified until such usefulness has ceased. 

(e) Whenever an original Closs I-Permanent record is photogrnphed, 
microphotogrnphed. or otherwise reproduced on film or electronically. 
the copy thus made is hereby classified as Class I-Permanent. T11e origi­
nal record, unless classified as Class 2-0ptional, may be classified as 
Class 3-Disposable, and may Lhen be destroyed in accordance with tili.> 
chapter if the following conditions have been met: 

( l) The reproduction was accurate in detail. 
(2) The chief executive officer, or other designee, has attached to or 

incorporated in the copy or system a signed and dated cenificmion of 
compliallce with the provisions of section 1531 of the Evidence Code, 
stating in substance that the copy is a correcL copy of tl1e original, or a 
specified part thereof, as the case may be. 

(3) The copy was placed in an accessible location and provision was 
made for preserving permanently, examining and using same. 

(4) ln addition. if the record is photographed or microfilmed, the repro­
duction must be on film of a type approved for permanent, pilotogrnphic 
records by the United Stales Bureau of Standards. 
NOTE: A"'hority cited: Sec<ions 66700 nnd 70901, Education Code. Reference: 
Sections 66700 nnd 70901. Education Code; nnd Section J531. Evidence Code. 

.. HtSTORY 
l. Amendment filed .4-27-83; effective thlnieth duy thereafter (Register 83, No. 

!B). . 

2. Amendment filed 3--4--91 by.Board of Governors of California Conununity Col­
leges with the Secretary of Srnte; o'peroiive 4-5-91 (Regisrer 91, No. 23). Sub­
mitted to OAL "for printing only jJursuo.nt lo Educn1ion Code Section 
70901.5(bJ. 

3. Editorial con·ection of HlSTOliY 2.(Register.95, No. 29). 
4. Amendment of subsections (e)-(e)(3), new subsection (e)(4) and amendmeiu 

ofNoTE filed 10-10-2001; operouve l 1-9-2001. Submitted w OAL for priri1-
ing only pursuant 10 Education Code section 70901.5 (Register 2001. No. 41). 

Article 2. Period of Retention 
5. Ediicirloi correction of H•STORY 4 (Register 95, No. 29). 
6. Amendment of section and NOTE med I o~l0-2001; opermivc 11-9-2001. Sub- § 59023. Class 1-Per'maneni Records. 

miued to OAL for prin•ing only pursuant to Educmion Code section 70901.5 
(Register 2001, No. 41 ). The original of each of the records !isled in this Section, or one exact 

7. Chmige wi.th~ut regula<ory effect nmendingsubscctiori (o) rneii 3-J 5-2006 pur- copy thereof when the original is require>! by law lo be filed wilh unother 
su1rn1 •o section I 00.1itlo l, Cnlifomin Code of Regulations. Submit<ed to OAL agency. is a Class 1-Permanent record and shall lie retained indefinitely. 
for prinling_:o~ly pursunnt.to Education Code section 70901,5 (Register 2006. unless. copie.d or reproduced in accordance with Subsection (e) of Section 
No. l7).' · .· · ·· · . 

59022 .. 
§ 59021. Scope of Chapter. ..,, .• ~.·-·- " .... · ··o:.. (a) The following annoal reports: 

The provisions of this chapter apply only in the event that tbe des true- ··-· --(i) official budget; . 
lion or •'~tc~tion ofreco;ds by lhe district is not otherwise authorized or (2) fii

0

1Uncial report of ail funds, including cafeteria and student body 
provided for by law. funds; · 
Norn: Authority ci1cd: Sections 66700, 70901and76220. Educarion Code. Ref- (3) audit of all funds; 
ercnce: Section 76220, Education Code. (4) full-time equivalent student, including Period I and Period 2 re-

HlsTOHY ports; and 
I. New NOTE filed 4-27-83; effective thinieth dny thercnfter (Register 83, No. (5) otlier major annual reports, including: 

I B). 
2. Amendment f!led 3-4-91 by Board ofGovemors of California Conununity Col- (A) tl1ose containing information relating lo property, activities. finan-

teges with the Secretory of Stole; operntiv" 4-5-91 (Register 91. No. 23). Sub- cinl condition, or transactions; and 
milted to OAL for printing only piirsunnt to Education Code Section (B) those declared by board minutes to be permanenL 
70901.S(b). · (b) The following official actions; 

3. Ediwrinl correction of HtSTOllY 2 (Register 95, No. 29). (I) minutes of the hoard or committees thereof. including the text of 

§ 59022. Classification of Records. a rule, regulation, policy, or resolution not set forth verbatim in minutes 
(a) The governing board of each Community College district shall es- but included therein by reference only; 

tablish an annual procedure by wliicl1 the chiefexecutive officer, orother (2) elections. including t11e call, if any, for and the result (bul not in-
designee shall review documents and papers received or produced during duding detail documents, such as ballots) of an election called, con-

_
the prior academic year and ·¢Iassify them as Class ]-Permanent, Class ducted or cunvassed by the governing board for a board member, the 

1 -Optional, or Class 3-Disposable. board member's recall, issuance of bonds, incurring any long-term li-
(b) All records not classified prior to July l, 1976, are subject to the ability, change in maximum tax rates, reorganization, or any other pur-

same review and classification as in (a). If such records are three or more pose; and 

years old and classified as Class 3-Disposable, they may be destroyed (3) records transmitted by another agency that pertain to that agency's 
without further delay, but in accordance with article 3. action with respect to district reorganization. 
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§ 59024 BARCLAYS CALIFORNIA CODE OF REGULATIONS Title 5 

(c) The following personnel records of employees. All detail records 
relating lo employment, assignment, employee evaluations, amount.> and 
daies of service rendered, termination or dismissal of an employee in any 
posi lion, sick leave record. rnle of compensation, salaries or wages paid, 
deductions or withholdings made and the person or agency to whom such 
amounts were paid. In lieu of the detail records, a-complete proven sum­
mary payroll record for every employee of the school district containing 
the same dam may he classified as Class 1-Permanenl, and the detail re­
cords may then be classified as Class 3~Disposable. 

(d) The following student records: 
(I) the records of enrollment and scholarship for each student. Such 

records of enrollment and scholarship may include but need not be lim­
ited to: 

(Al name of student: 
(B) date of birth: 
(C) place of birth: 
(DJ name and address of a parent having.custody or a guardian, if the 

milted to OAL for prinling only pursunnt to Educo.tion C0de Section 
70901.S(b). 

3. Editoriul correction o[ HISTORY 2 (Register 95, No. 29). 

. § 59025. Class 3-Disposable Records. 
All records, other tlmn Continuing Records, not classified as Class 

I-Permanent or Class 2-0ptional, shall be classified as Class 3-Dispos­
nble. including. but not limifed to. detail records relating to: 

(a) records basic to audit, inCluding those relating to atiendnnce, full­
time equivalent student, or a business or financial.transafOlion (purchase 
orders, invoices, warrants, ledger sheets, canceled cJ1ecl<s and stubs, stt•­
dent body and cafeteria fund records, etc.), and detail. records used in the 
preparation of any other report; and· 

(b) periodic reports, such as daily, weekly; and montl1ly reports. bullc-
Lins, and ins[ructions. · 
NOTE: Authority cited: Sections 66700 and 70901, Education Code. Reference: 
Section 70901, Education Code. 

HISTORY 
1. New NCITE filed 4-27-83: effective thirtieth day thereafter (Register 83, No. 

snidenr is a minor; 18). 
(E) entering nnd leaving date for ench academic year and for any sum- . 2. Amendment filed 3-4-91 by Board of Governors ofCnliforn)u Community Col· 

mer session or other extra session; leges with the Secretary of State; operative,4-5-91 (Register91, No. 23), Sub-
(F) subj"ects taken during eacb .vear, half year,· summer session or quar- mitted to DAL for printing only pursuant lo Educ·ution Code Sect.ion 

70901.5(b). . . . 
ter; and 3. Amendment of subsections (o}-(b).filed 9-6-94: operntive 10-6-94, Submitted 

(G) if grades or credits are given, the grades and number of credits to- 10 DAL for printing only pursuant to Education Code section 70901 ,5 (Register 
wn.fd graduation allowed for work.t8.k~ii: . 94. No. 38). . · 

(2) All records pertaining to any accident or injury involving a student 4_ Editcirinl correction ofHtST~.RY 2 (Regisii:"i 95, No, 29) . 
. for which a claim for damages iias be'eii filed as required by law, includ- § 59026. Retention Period. · 

· ing any poiicy ofliabllity. irisuraiicerelritinglhereto, cxc¢pt th~t these re- (a) Generally, a Class 37Disposilble record, unless otherwise specified· 
cords i:ease to be Class 1-Permanentreco~C:ts, one year ;ifier ihe claim has in this Subchapter, should be destroyed during the tltlrd college year after 

- been"seltled cir after 'ii1e appiicabl~ ~tatule of limitati6ns;iias run: the college year in which it originated (e,g., 1993-94 plus 3 = 1996-97). 
(e) Property Records. All detail records relating to land, buildings, and Federal prograr;is, including various student aid progr~nis, may require 

equipment. In lieu of such detail records;a complete property ledger may 101\ger retentioil"periods.arid such program requirement.> shall take prece-
he classified as Cla8s 1-Perriianent,'and the detail records may then be dence over the requirement.> contained herein. 
cirissified as Class :i-Disposabl~, if the'p,roperty ledger includes: (b) Wlth respect to records b~sic to an audi.t, a Class 3-Disposable re-

( I) nil fixed assets: cord shall not be destroyed until.after the third July I succeeding the com-
(2) an equipm,l)t .iny,f?ntory: and - - -··- pletion of the audit reqiiired by Education Code Secticin-84040 or of any 
(3) for each unit"Of propifrty, the.date of acquisitfon or augmentmion, other legally required auilit, or th"at period specified by Section 59118. or 

the person from whom acquired, an adequate d<;scription0r ide11tiq~a- after the ending date of any, retenµpn p(!nod require,q by iµiy ni;,e~1cy allier 
ti on, and the amounr paid, and comparable data if the unit is disposed of than the State of Califorruii, whichever date is later~ . .. · · 
by sale, loss. or otherwise,· . . . . . - · · . .· ·. .. (c) With .respe.~~ ~9 C0.1J!!l)µing::~cords, a. continuing i;i:cord shall not 
NoTE''Autnority cited:-~·ections_667oo _Ufi<l 7ci9oi; Ediicaticin :ccide, Ref~rence: · · b.e destro)·~d \1~41 fju;:ituril:year after it:h~:been classified as Class 3-
Section 70901 ,"Education Code, · :-· · --···- · · ·· : · :. , :. , · ' · Dispo~able. ·. · · · ·· '···· ·· · ' ., · · · .,. · 

. .. ..... . ' . . · HISTORY NOTE: Auth~rlry cited.: Sections 66700, 70901. 7.1020.5 and.B4500, J;du_cotion_ 
. J. Anicridmenl filed 4-27'-83; effec1ive·thirtietli"day tlierenfler (Register 83, No: Code. Reference: Section 70901; Education.Code.. . . , . , . ·. - , .: ... ,.: 

18). ; ":!·-,-·,·:·- HISTORY"""•"·'·'. . .. . . . , __ ,_,, .. 

2. Amendment filed 3-4-91 by Bonrd of Governors ofCnlj[\lmia Community Col- 1. Amendment filed J 1-4-77 ;·effective thinieth. dny thereaftei-(Rcgister 77, No. 
kges wilh the Sccrctnry of State; opera1ive 4-5-91 (Regiet~r91, Np. 23). Sub- 45). . _ "." ""' . . . . _ . 

. . mitted to DAL· for'printrng'on ly"·pursunnt lo Educntwn Code Section 2, Amendment filed 4-27-83: effective lhirtieth day.thereafter (Register 83, No. 
70901.5(b): •. . 18), . . ' . . ' .,. 

3. Amendmrnl filed 9-6-94; operative 10-6-94. Submitted to OAL for printing 3. Amendment of ;ubsection (b) filed 3-7~85; effective thirtieth day 1herenfter 
only pursutllll lo Educntio~ Code sccti_~n 70901.5 (Register 94, No. 38), (Register 85, No. JO). 

4. Editorial correction of HISTORY 2 (Register 95, No, 29). . . . 4, Amendment filed 3-4-9.l by Boord of Governors ofCnlifornin Community Col-
5. Amendment of first parai;raph filed 10-10-2001: operiitive 11-9-2001. Sub- leges with !he Secreimy of State; opeintive 4-5-91 (Register 91, No, 23). Sub-

nlilted to OAL for printing only pursu!llll to Education Code section 70901.5 rriitted to OAL for .Printing only purstinnt to, Educnt1on Code Sec:Lion 
(Register 2001, No. 41). 70901.5(b). ' . ' · 

§ 59024. Class 2-0ptional R~c:9,rds,,_.. . 
Any record worthy of further preserv~tion bu.t not classified as Class 

\-Permanent may be classified as Class,_2-0ptimml-EU1d shall then be re­
tained until reclassified as Class 3-J?ispqsa~k._lf the chief.excculi ve of­
iicer, or otherdesignee, determines iha.t class_ifica,tion should not be made 
by the time specified in section 59022, aJJ re'cord~ o.f the prior year. may 
be classifi.ed as Class 2-0ptional, pending f11rther revie~ and classifica-

tion within one year. . . 
NOTB: Authori.ty ~itcd: Sections 66700 nnd '7090!, Education Code. Reference: 
Section 70901, Education Code, 

'HISTORY _ 
1. New Nam filed 4-27-83; effective thirtieth day thereafter (Register 83, No. 

' l~, .. .. . 

2. Ainendme.;t filed 3-4-91 by Board of Governors of California Commu~ity Col­
leges with the Secretary of State; operative 4-5-91 (Register 91, No. -3), Sub· 

5. Ed,ilorlnl correction of printing error in subsection (a) (Register 91. No. 43). 
6, Amendment filed J0-25-91; operative 11-24-91 (Register 92, No, 9). 
7. Ainendment of subsection (o)'fiied 9-6-94; operative lG-6--94. Submine,d to 

DAL for printing only purs~anl to Education Code section 70901-5 (Reg_1stcr 
94, No. 38). . , ·., · ·. '·" . . · 

8. Editorinl corre~tion o[ HtSTOT<Y 4 (ll,!'gister 95, No. 29). 

Article 3. Procedures for Destruction 

§ 59027. Chief Administrative Officer Actions. · 
(a) The chief administrative officer, or.the designee of that officer, 

shall: · 
(1) Personally supervise the classification of records. . 
(2) Mark each me or other container as to classification a~d the school 

S32' in; which the records originated. If the records ore classified as Class 
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Title 5 California Community Colleges § 59102 

3-Disposablc. the chief administrative officer shall also mark the school 
yeur in wliich such records are to be destroyed. 

(3) Supervise the destmclion of records. 
(b) The chief adminislrntive officer or designee shall submit to the 

governing bourd a list of records recommended for destruction, and slrnll 
certify that no records nre includ.ed in the list in conflict with these regula­
tions. 
Non:: Authority ci1ed: Seclions 66700 and 70901, Educmion Code. Reference: 
Section 70901, Education Code. 

HlSTORY 
I. New Norn filed 4-27-83; effective lhirtielh dny thereafter (Register 83, No. 

I BJ. 
2. Amentlmenl filed 3-4--91 by Board ofGovernors of California Co11Ununily Col­

loges with the Secretory of Srnle; operative 4-5-91 (Rcgisler 91, No. 23). Sub· 
mitted to OAL ror printing only pursuont' to Educo~ion Code Section . 
70901.S(b). 

3. Editminl correction·of H.JSTORY 2 (Register95, No. 29). 

§ 59028. Board Action. 
The governing board shall: 
(a) Approve or disapprove the recommendation of its designee. 
(b) Order a rec!assificution when necessury or desirable. 
(c) Order by action recorded in the minutes (with lists attached) the de­

struction of records fr\ accord.Elll~e ,with lh~se reg~iaticlns. 
NOTE: Authority ci1ed: Sec.tions 6°67.0ci nnd 70901, Education Code. Reference: 

. • ·Section 70901. Edtioniioo Code. 
HISTORY 

1. New NOTE filed 4-27-8]; effective thirtieth day thereafter (Register 8], No. 
. 18). 
2. Amendment filed 3-4-91 by Board of Governors of California Community Col­

leges with lhe Secretary of.SIDie; operative 4-5-91 (Register 91. No. 23). Sub­
mi ttcd to DAL for printing only pursuant to Education Code Section 
70901.5(b). . 

3. Editorial correction of HlSTORY 2 (Regisler 95, No. 29). 

§ 59029. Manner of Destruction. 
u·pon. lhe order of.the governing bo.ard that specified records shall be 

destr9y,eq, s~ch records shall be permanently destroyed by such fool­
proof methods as shredding, burning, or pitlping: and such destructi.an 
shall be supervised by the chief executive am'cer' or allier d_digitee. 
NOTE; Au1hority oiled: Sec1ions 66700 and 70901. Education Code. Reference: 
Section 70901, Education Code. 

HISTORY 
I. New.NOTE filed 4-27-83; effective thirtieth day thereafter (Register 83, No . 

. 18). .. . 

2. Amen dmen I filod 3-4-91 by Board .o fGovern ors of Cnli fornin CollUnuni ty Col­
le~es with the Secretary of Sinte; operative 4-5-9 l (Register 91, No. 23). Sul>­
m1tted lo OAL for printing· only pursuant to Education Code Section 
7090_1.5(b). 

. -3_.,Editorinl con'iictfon of HISTORY 2 ffiegister 95. No. 29). 

§ 59030. C~rtification as to Ci:)n'tent of Records Destroyed 
by Calamity. 

Wl1enever in uny college year the community college register of any 
instructor, or other records of any district ure destroyed by conflagration 
or public calamity. preventing the· instructor and college officers from 
making U1eir nnmrnl reports in th~ usual manner El!ld with accuracy, affi­
davits of the instructor, the president, or other officers of the district, cer­
tifying as ta the con ten ls of the destroyed register or other records, shall 
be accepted by all college authorities far all purposes pertaining to the 
district, except that of calculations of full-lime equivalent students 
(FIBS). 
NOTE; Authority ci1ed: Sec1ions 66700 and 70901, Educntion Code. Reference: 
Sec1ion 7090 l. Educntion Code. 

HlSTORY 
1. New section riled 3-4--91 by Board orGciveniors of Cnlifomiu Community Col­

le~es with the Secretory .or State; operative 4-5-91 (Register 91. No. 23). Sub­
mitted to GAL for pnnung only pursuant lo Education Code Section 
70901.5(b). 

2. Editorinl correction of prinfing error (Register 91, No. 43). 
3. Amendment filed 10-25-91; operative 11-24-91 (Register92, No. 9). 

. 4. Amendment filed 9-G-94; operative 10-6-94. Submiued to OAL for printing 
only pursuant to Educntion Code section 70901.5 (Register 94 No. 38) 

5. Editorial currectio'n of HISTORY I (Register 95, No. 29). ' · 

§ 59031. Full-time Equivalent Student Records Where 
Area Hit by Calamity. 

Whenever the full-lime equivalent studem of a community colleg~ 
district has been materially affected in any college year by canf1agrntion, 
public calamity. or epidemic of unusual duration and prevalence. the reg­
ular annunl reports of the instructor, the president, or officers of the dis­
trict, shnll be accepted by all college officers for ull mallers pertaining to 
the district, except that of full-lime equivalent student. 
NOTE: Auth01iry cited'. Sections 66700 and 70901. Educntion Code. Reference: 
Section 70901, Educntiun Code. 

HISTORY 
I. New section filed 3--4--91 by Board of Governors of California Community Col­

leges with the Secretary of Srnte; operntive <f..-5-91 (Register 91, No. 23). Sub· 
milled lo DAL for pdi1ting only pursunnl to Educntion Code Se[;tion 
70901.5(b). 

2. Amendment ofsection·llnd NOTE filed 9-6-94; operative 10-6-94·. Submitted 
to OAL for printing only pursunnl to Educntion Cade secLion 70901.5 (Register 
94, No. 38). 

3. Editorial cotrectioo of HISTORY 1 (Regisler 95, No. 29). 

§ 59033. Aitendance Ac.counting For Lost or Destroyed 
Records. 

Whenever Elll}' allendnnce records have been lost or destroyed by con­
flagration or public calamity, attendance accounting related to such re­
cords shall be made in accordance witl1 section 58031. 
Nam: Authority cited: Sections 66700 and 70901, Education Code. Reference: 
Section 70901, Eclu_catio.n Code. 

HISTORY 
l. New section.filcd_l0-25-91; operntive 11-24-91 (Register 92, No. 9). 
2. Amendmcni_illed 5-15-93; operniiv~ 6-4-93 (Regisiei' 93;·No. 25). · 

§ 59040. College Year. 
NOTE; Authority cited: Sections 66700 and 70901, Education Code. Reference: 
Section 70901, Educution Code. 

!-IJSTORY 
1. New se~tion filed 3-4--91 by Boord ofGovernors of California Community Col­

leges. wrth the Secretary of Srntc; operative 4'--5-91 (Register 91, No. 23). Sub­
mitted La DAL for printing only pursuant to Educntion Code Section 
70901.S(b). 

2 .. Repealer filed 5-15-93; opernlive 6-4--93 (Register 93, No. 25). 
3. Edi1orinl correction of H.tSTORY I (Register 95. No. 29). 

§ 59041. Academic Year. 
NOTE; Authority" cited: Secrions 66700 nnd 70901, Educotion Code. Reference: 
Section 70901, Education Code. · 

HtSTORY 
1. New section filed 3--4--91 by Boord of Gol'ernors ofCulifomio Corrununity Col­

leges with the Secrelury of Stote; operntive 4-5-91 (Register 9 I. No. 23). Sub­
mitted to OAL far printin.g ~onJy pursuant 10-..Educ.ntian Code SecLion 
70901.S(b). . . . . . . . .. . . . . . .. . .... 

2. Repealer flied 5-15-93: operative 6-4-93 (Register 93, No. 25), 
3. Editorinl correction of HISTORY I (Regi,ler 95. No. 29). 

Subchapter 3. Audits and Reviews 

§ 59100. · General Authority of the Chancellor. 
Ta provide comprehensive accountability in programs where the 

Chancellor's Office has regulatory or supervisory responsibility, the 
Chancellor is authorized as needed to have audits or reviews conducted 
or to investigate any audit or review citing which indictltes thm the alloca­
tion of state moneys or applicable federal funding may have been in error, 
and where necessary,_ ta require action to resolve any substantial error as 
provided herein. 
NOTE: Authority cited: Sections 66700, 70901, 71020.5, 84040 and 84500. Edu­
oution Code. Reference: Sec1ions 71020.5, 84040, 84040.5 ond 84040.6, Edoon­
tion Code. 

HISTORY 
1. N_ew section file~ lG--25-91; operative 11-24-91 (Register92, No. 9). For prior 

his1ory, see Register 82. No. 31. 

§ 59102. Contracting For Annual Audits. 
Arrangements for El!lnual audits far any fiscal yeur as required by Sec­

tion 84040 of the Education Code shall be made final no later than !he 
May J preceding that fiscal year. 
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EllllOA'l'ION TITLE 5 
(Roglo!or 70, No. 9-2·28·70) 

l'rnm colldit.imrn described in Ed11c11Li1111 Codi: S1:t!lilll1 11n:1:l, H\ll:li 11. 
dr:cl'l'llSe i~ 11111teri11I !'or p11rpost~B oi' I lint scdio11 llH follo\l'H: 

(n) Attc11tl11ncc 11t n 11cccsR11ry srn11ll schnol 11H d1•liill'd i11 Ecl11c11lio11 
Coile .Scet.io11 17GC1C1-nny dccrcnsc. 

( b) At.tcrnl1111ee nt. 
0

11 11c1~css11ry i;n1111l liigli sclit)[ll 11s tlcfi11ctl in 
Bclul'ntion Cotk Section l7G(i:\-n11y dt•erc11.sc. 

(c) Jn n11y other c11sc, when tho pcrit11! o[ c111~r~t·rn:y and tl1t: 
11\'Cl'llgc 110.crcasc of pntcnti11I tlnys nl: 11l:l.c11dnncc oi' 11 s~ilool in tl1e 
district nrc ns shown in tile following t.nblc: 

A 1.1crnvc cl.ccrcnsc 
l'criocl of c11w1·gcncy of n./. lwsl 

1 day ---·-------------------··-------- --- 35% 
2 consecutive t111ys _____________ --------- 17.G% 
:1 consecutive (]nys ____ ---------------- --- - 11.fi? % 
<l consecutive days ------------------------- 8.75% 
5 or more consecutive dnys ---------·------ 7% 

NOT!~: A ulhority citctl fnr Al'ticlc :! : Sec lion 11033, :U:ducntion Code. !HRuing 
11ge11c)': Supcl'i11tt•1Hlc11t of !'11\ilic l11~t1·11ct.io11. 

ni .. torv: l. New Article ~ (§ ~28) flied 2-2·1-70 ns 11n cmcq:ency: <lcsignntctl 
crr"cti,·c 7-1-70 (negiHlcr 70, No. 0). 

Art.icln 3. Enrollment nn<l Scholarship 11.ccor<ls 

430. Keeping of Record. The principnl of ench school sl1nll 
keep on file 11 record of enrollment and scholarship for each pupil 
cnrrcntly eurolled in his school. 

l/i,forv: 1. New Clrnpi·c,. '.,!. (§~·130-1:!2, ·la:i-1:18, ·1·10, ·l-11, ·IGO) fllccl H--'.!~-{\!J; 
effcelh·c lhil'licth tiny lhc•l'enftcr (ltcµ:i"lcr (i\l, No. :rn). 

431. Contents of Record. 'l'hc record shall include nil of the 
following: 

(11) Name of pupil. 
(b) Dale of birth, if l11c pupil is 11 minor. 
(c) l\fclhotl u[ verification of (]1tlc of bil'lh of pnpil being ad­

m i tt.c<l to kin 'lcrg:Htc11 or first gra tlc. 
( d) Pln~.c of birth. 
(c) Nnme nnd nddrcss of n. pnrent lm\•i11g custody or n gunrdiirn, 

if the pupil is ll minor. 
(f) Entering and leaving clnte for each school ycur nnd for nny 

summer scRsion or ot.hel' cxtrn session. · 
(g) Subjects tnken clm·ing e.nch yenr, half ycnr, sununer session or 

qu11rtcr of his course. 
(h) If nrnrks or credits arc given, the marks 1111d 11mnbcr of 

credits t.ownrd grn<lu11tion nllowc<l for work tulccn. ' _ 

432. Retention. The enrollment nncl scholnrship record shall 
be retained, subject to nny nuthorimtion coni:ninct1 elscwl1ere in this 
title that permits: 

( n) 'rrnnsfor 
(b) Dc8truction by u specified procedure ufter a stated period of 

retention. 
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AN ACT to require institutions of higher education receiving Federal financial assistance to provide certain informa­
tion with respect to the graduation rates of student-athletes at such institutions. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 

« 20 USCA § I 00 I NOTE » 

SECTION I. SHORT TITLE. 

This Act may be cited as the "Student Right-To-Know and Campus Security Act". 

TITLE 1--STUDENT RIGHT-TO-KNOW 

« 20 USCA § I 00 l NOTE» 

SEC. 101. SHORT TITLE. 

This title may be cited as the "Student Right-To-Know Act". 

<< 20 USCA § I 092 NOTE » 

SEC. I 02. FINDINGS. 

The Congress finds that--

(I) education is fundamental to the development of individual citizens and the progress of the Nation as a whole; 

(2) there is increasing concern among citizens, educators, and public officials regarding the academic performance 
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(3) a recent study by the National Institute of Independent Colleges and Universities found that just 43 percent of 
students attending 4-year public colleges and universities and 54 percent of students entering private institutions 
graduated within 6 years of enrolling; 

(4) the academic performance of student athletes, especially student athletes receiving football and basketball 
scholarships, has be_en a source of great concern in recent years; 

(5) more than I 0,000 athletic scholarships are provided annually by institutions of higher education; 

(6) prospective students and prospective student athletes should be aware of the educational commitments of an 
institution of higher education; and 

(7) knowledge of graduation rates would help prospective students and prospective student athletes make an in­
formed judgment about the educational benefits available at a given institution of higher education. 

SEC. 103. ADDITIONAL GENERAL DISCLOSURE REQUIREMENTS RELATING TO COMPLETION OR 
GRADUATION. 

« 20 USCA § 1092 » 

(a) DISCLOSURE OF COMPLETION OR GRADUA T!ON RATES.--Section 485(a)(I) of the Higher Education 
Act of 1965 (20 U.S.C. 1092(a)(I) (in this Act referred to as the "Act") is amended--

(I) by striking "and" at the end of subparagraph (J); 

(2) by striking the period at the end of subparagraph (K) and inserting "; and"; and 

*2382 (3) by adding at the end thereof the following new subparagraph: 

"(L) the completion or graduation rate of certificate- or degree-seeking, full-time students entering such institu­
tions.11. 

(b) CONSTRUCTION OF DISCLOSURE REQUIREMENTS.--Section 485(a) of such Act (42 U.S.C. 1092(a)) is 
further amended by inserting after paragraph (2) the following new paragraph: 

"(3) In calculating the completion or graduation rate under subparagraph (L) of paragraph ( l) of this subsection or 
under subsection (e), a student shall be counted as a completion or graduation if, within 150 percent of the normal 
time for completion of or graduation from the program, the student has completed or graduated from the program, or 
enrolled in any program of an eligible institution for which the prior program provides substantial preparation. The 
information required to be disclosed under such subparagraph--

"(A) shall be available beginning on July I, 1993, and each year thereafter to current and prospective students prior 
to enrolling or entering into any financial obligation; 

"(B) shall cover the one-year period ending on June 30 of the preceding year; and 

"(C) shall be updated not less than biennially. 

Copr. © West 2008 No Claim to Orig. Govt. Works 

536 

e 



•. -

PL 101-542, 1990 S 580 
PL 101-542, November 8, 1990, 104 Stat 2381 
(Cite as: 104 Stat 2381) 

Page 3 

"(4) For purposes of this section, institutions may exclude from the information disclosed in accordance with sub­
paragraph (L) of paragraph (1) the completion or graduation rates of students who leave school to serve in the armed 
services, on official church missions, or with a recognized foreign aid service of the Federal Government.". 

(c) ANALYSIS OF POTENTIAL INSTITUTIONAL OUTCOMES.--(!) Jn conjunction with representatives of 
institutions of higher education, the Secretary shall analyze the feasibility and desirability of making available to 
students and potential students--

(A) the completion or graduation rate of individuals at an institution broken down by program or field of study; 

(B) the completion or graduation rate of an institution reported by individual schools or academic divisions within 
the institution; 

(C) the rate at which individuals who complete or graduate from the program of an institution pass applicable licen­
sme or certification examinations required for employment in a particular vocation, trade, or professional field; 

(D) the rate at which individuals who complete or graduate from an occupationally specific program and who enter 
the labor market following completion of or graduation from such a program obtain employment in the occupation 
for which they are trained; and 

(E) other institutional outcomes that may be appropriate. 

(2) In calculating the completion or graduation rate under paragraph ( 1 ), a student shall be counted as a completion 
or graduation if, within I 50 percent of the normal time for completion of or grnduation from the program, the stu­
dent has completed or graduated from the program, or enrolled in any program of an eligible institution for which 
the prior program provides substantial preparation. 

(d) REPORT.--The Secretaty shall submit a report to the appropriate committees of Congress before August I, 
1991 on the analysis conducted pursuant to subsection (c). 

*2383 SEC. 104. REPORTING REQUIREMENTS FOR JNSTITUTIONS OF HIGHER EDUCATION. 

« 20 USCA § 1092 » 

(a) AMENDMENT.--Section 485 of the Act (20 U.S.C. 1092) (as amended by section I 03) is further amended by 
adding at the end thereof the following new subsection: 

"(e) DISCLOSURES REQUIRED WITH RESPECT TO ATHLETICALLY RELATED STUDENT AID.-- (1) 
Each institution of higher education which participates in any program under this title and is attended by students 
receiving athletically related student aid shall annually submit a repon to the Secretary which contains--

"(A) the number of students at the institution of higher education who received athletically related student aid bro­
ken down by race and sex in the following sports: basketball, football, baseball, cross country/track, and all other 
spons combined; 

"(B) the number of students at the institution of higher education, broken down by race and sex; 

"(C) the completion or graduation rate for students at the institution of higher education who received athletically 
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related student aid broken down by race and sex in the following spo1is: basketball, football, baseball, cross coun­
try/track and all other sports combined; 

"(D) the completion or graduation rate for students at the institution of higher education, broken down by race and 
sex; 

"(E) the average completion or graduation rate for the 4 most recent completing or graduating classes of students at 
the institution of higher education who received athletically related student aid broken down by race and sex in the 
following categories: basketball, football, baseball, cross country/track, and all other sports combined; and 

"(F) the average completion or graduation rate for the 4 most recent completing or graduating classes of students at 
the institution of higher education broken down by race and sex. 

"(2) When an institution described in paragraph (l) of this subsection offers a potential student athlete athletically 
related student aid, such institution shall provide to the student and his parents, his guidance counselor, and coach 
the information contained in the report submitted by such institution pursuant to paragraph (I). 

"(3) For purposes of this subsection, institutions may exclude from the reporting requirements under paragraphs (I) 
and (2) the completion or graduation rates of students and student athletes who leave school to serve in the armed 
services, on official church missions, or with a recognized foreign aid service of the Federal Government. 

· "(4) Each institution of higher education described in paragraph (1) may provide supplemental information to stu­
dents and the Secretary showing the completion or graduation rate when such completion or graduation rate includes 
students transferring into and out of such institution. 

"(5) The Secretary, using the reports submitted under this subsection, shall compile and publish a report containing 
the information required under paragraph ( l) broken down by--

"(A) individual institutions of higher education; and 

"(B) athletic conferences recognized by the National Collegiate Athletic Association and the National Association 

of Intercollegiate Athletics. 

*2384 "(6) The Secretary shall waive the requirements of this subsection for any institution of higher education that 
is a member of an athletic association or athletic conference that has voluntarily published completion or graduation 
rate data or has agreed to publish data that, in the opinion of the Secretary, is substantially comparable to the infor­
mation required under this subsection. 

"(7) The Secretary, in conjunction with the National Junior College Athletic Associati.on, shall develop and obtain 
data on completion or graduation rates from two-year colleges that award athletically related student aid. Such data 
shall, to the extent practicable, be consistent with the reporting requirements set forth in this section. 

"(8) For purposes of this subsection, the term 'athletically related student aid' means any scholarship, grant, or other 
form of financial assistance the terms of which require the recipient to participate in a program of intercollegiate 
athletics at an institution of higher education in order io be eligible to receive such assistance.". 

« 20 USCA § 1092 NOTE» 

(b) EFFECTIVE DATE.--The amendments made by this section shall take effect July 1, 1992, except that the first 
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(a) JN GENERAL.--The Secretary, in conjunction with institutions of higher education and collegiate athletic asso­
ciations, shall analyze the feasibility of and make recommendations regarding a requirement that institutions of 
higher education compile and report on the revenues derived and expenditures made (per sport) by such institutions' 
athletic depmtment and intercollegiate athletic activities. 

(b) REPORTS.--The Secretary shall prepare a report on the activities described in subsection (a) and transmit such 
repm1 to the appropriate committees of Congress before April l, 199 l. 

TITLE ll--CRIME AWARENESS AND CAMPUS SECURITY 

« 20 USCA § I 00 I NOTE» 

SEC. 201. SHORT TITLE. 

This title may be cited as the "Crime Awareness and Campus Security Act of 1990". 

« 20 USCA § 1092 NOTE>> 

SEC. 202. FINDINGS. 

The Congress finds that--

( 1) the reported incidence of crime, particularly violent crime, on some college campuses has steadily risen in re­
cent years; 

(2) although annual "National Campus Violence Surveys" indicate that roughly 80 percent of campus crimes are 
committed by a student upon another student and that approximately 95 percent of the campus crimes that are vio­
lent are alcohol- or drug-related, there are currently no comprehensive data on campus crimes; 

(3) out of 8,000 postsecondary institutions participating in Federal student aid programs, only 352 colleges and uni­
versities voluntarily provide crime statistics directly through the Uniform Crime Report of the Federal Bureau of 
Investigation, and other institutions report data indirectly, througb local police *2385 agencies or States, in a manner 
that does not permit campus statistics to be separated; 

(4) several State legislatures have adopted or are considering legislation to require reporting of campus crime statis­
tics and dissemination of security practices and procedures, but the bills are not uniform in their requirements and 
standards; 

(5) students and employees of institutions of higher education should be aware of the incidence of crime on campus 
and policies and procedures to prevent crime or to repmi occurrences of crime; 

(6) applicants for enrollment at a college or university, and their parents, should have access to information about 
the crime statistics of that institution and its security policies and procedures; and 

(7) while many institutions have established crime preventive measures to increase the safety of campuses, there is 
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(A) to encourage the development on all campuses of security policies and procedures; 

(B) for uniformity and consistency in the reporting of crimes on campus; and 
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(C) to encourage the development of policies and procedures to address sexual assaults and racial violence on 
college campuses. 

« 20 USCA § 1232 » 

SEC. 203. DISCLOSURE OF DISCIPLINARY PROCEEDING OUTCOMES TO CRJME VICTIMS. 

Section 438(b) of the General Education Provisions Act (20 U.S.C. 1232g(b)) is amended by adding at the end 
thereof the following new paragraph: 

"(6) Nothing in this section shall be construed to prohibit an institution of postsecondary education from disclosing, 
to an alleged victim of any crime of violence (as that term is defined in section 16 of title 18, United States Code), 
the results of any disciplinary proceeding conducted by such institution against the alleged perpetrator of such crime 
with respect to such crime.". 

SEC. 204. DISCLOSURE OF CAMPUS SECURITY POLICY AND CAMPUS CRJME STATISTICS. 

« 20 USCA § 1092 » 

(a) DISCLOSURE REQUIREMENTS.--Section 485 of the Act (20 U.S.C. 1092) (as amended by sections 103 and 
104) is further amended by adding at the end thereof the following new subsection: 

"(f) DISCLOSURE OF CAMPUS SECURJTY POLICY AND CAMPUS CRIME STATISTICS.--(!) Each eligible 
instirution participating in any program under this title shall on September 1, 1991, begin to collect the following 
information with respect to campus crime statistics and campus security policies of that institution, and beginning 
September I, 1992, and each year thereafter, prepare, publish, and distribute, through appropriate publications or 
mailings, to all current students and employees, and to any applicant for enrollment or employment upon request, an 
annual security report containing at least the following information with respect to the campus security policies and 
campus crime statistics of that institution: 

"(A) A statement of current campus policies regarding procedures and facilities for students and others to report 
criminal actions or other emergencies occurring on campus and policies concerning the institution's response to such 
reports. 

*2386 "(B) A statement of current policies concerning security and access to campus facilities, including campus 
residences, and security considerations used in the maintenance of campus facilities. 

"(C) A statement of current policies concerning campus law enforcement, including--

"(i) the enforcement authority of security personnel, including their working relationship with State and local po­

lice agencies; and 

"(ii) policies which encourage accurate and prompt reporting of all crimes to the campus police and the appropri-
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"(D) A description of the type and frequency of programs designed to inform students and employees about campus 
security procedures and practices and to encourage students and employees to be responsible for their own security 

and the security of others. 

"(E) A description of programs designed to inform students and employees about the prevention of crimes. 

"(F) Statistics concerning the occun·ence on campus, during the most recent school year, and during the 2 preceding 
school years for which data are available, of the following criminal offenses reported to campus security authorities 
or local police agencies--

"(i) murder; 

"(ii) rape; 

"(iii) robbery; 

"(iv) aggravated assault; 

"(v) burglary; and 

"(vi) motor vehicle theft. 

"(G) A statement of policy concerning the monitoring and recording through local police agencies of criminal activ­
ity at off-campus student organizations which are recognized by the institution and that are engaged in by students 
attending the institution, including those student organizations with off-campus housing facilities. 

"(H) Statistics concerning the number of arrests for the following crimes occurring on campus: 

"(i) liquor law violations; 

"(ii) drug abuse violations; and 

"(iii) weapons possessions. 

"(!) A statement of policy regarding the possession, use, and sale of alcoholic beverages and enforcement of State 
underage drinking laws and a statement of policy regarding the p'ossession, use, and sale of illegal drugs and en­
forcement of Federal and State drug laws and a description of any drug or alcohol abuse education programs as re­
quired under section 1213 of this Act. 

"(2) Nothing in this subsection shall be construed to authorize the Secretary to require particular policies, proce­
dures, or practices by institutions of higher education with respect to campus crimes or campus security. 

"(3) Each institution participating in any program under this title shall make timely reports to the campus commu­
nity on crimes considered to be a threat to other students and employees described in paragraph (1 )(F) that are re­
p011ed lo campus security or local law police agencies. Such reports shall be provided to students and *238i em­
ployees in a manner that is tin1ely and that will aid in the prevention of similar occurrences. 
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"(4) Upon the request of the Secretary, each institution participating in any program under this title shall submit to 
the Secretary a copy of the statistics required to be made available under paragraphs (l)(F) and (l)(H). The Secre­
tary shall--

"(A) review such statistics and repm1 to the Committee on Education and Labor of the House of Representatives 
and the Committee on Labor and Human Resources of the Senate on campus crime statistics by September 1, 1995; 
and 

"(B) in coordination with representatives of institutions of higher education, identify exemplary campus security 
policies, procedures, and practices and disseminate information concerning those policies, procedures, and practices 
that have proven effective in the reduction of campus crime. 

"(5)(A) For purposes of this subsection, the term 'campus' includes--

"(i) any building or property owned or controlled by the institution of higher education within the same reasonably 
contiguous geographic area and used by the institution in direct support of, or related to its educational purposes; or 

"(ii) any building oi· property owned or controlled by student organizations recognized by the institution. 

"(B) In cases where branch campuses of an institution of higher education, schools within an institution of higher 
education, or administrative divisions within an institution are not within a reasonably contiguous geographic area, 
such entities shall be considered separate campuses for purposes of the reporting requirements of this section. 

"(6) The statistics described in paragraphs (J)(F) and (l)(H) shall be compiled in accordance with the definitions 
used in the uniform crime reporting system of the Department of Justice, Federal Bureau of Investigation, and the 
modifications in such definitions as implemented pursuant to the Hate Crime Statistics Act.". 

<< 20 USCA § l 092 NOTE » 

(c) EFFECTIVE DATES.--The amendments made by this section shall take effect on September 1, 1991, except that 
the requirement of section 485(f)(l)(F) and (H) of the Higher Education Act of 1965 (as added by this section) shall 
be applied to require statistics with respect to school years preceding the date of enactment of this Act only to the 
extent that data concerning such years is reasonably available. 

« 20 USCA § I 094 >> 

. SEC. 205. PROGRAM PARTICIPATION AGREEMENT REQUIREMENTS. 

Section 487(a) of the Act (20 U.S.C. !094(a)) is amended by adding at the end thereof the following new para­

graph: 

"(12) The institution certifies that--

"(A) the institution has established a campus security policy; and 

"(B) the institution has complied with the disclosure requirements of section 4 85(1)." · 

TITLE 111--CALCULA TION OF DEFAULT RA TES 
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SEC. 301. CALCULATION OF DEFAULT RATES. 

Section 435 of the Act (20 U.S.C. 1085) is amended--
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*2388 (I) in subsection (1 ), by stTiking out "The term" and inserting in lieu thereof "Except as provided in subsec­
tion (m), the term"; and 

(2) in subsection (m), by inserting inunediately after the first sentence the following: "In detcm1ining the number of 
students who default before the end of such fiscal year, the Secretary shall include only loans for which the Secre­
tary or a guaranty agency has paid claims for insurance, and, in calculating the cohort default rate, exclude any loans 
which, due to improper servicing or collection, would result in an inaccurate or incomplete calculation of the cohort 
default rate.". 

TITLE JV--CONFOR.M!NG R.EGULATIONS 

SEC. 40 I. CONFOR.MING REGULATIONS. 

« 20 USCA § I 092 NOTE » 

(a) IN GENER.AL.--The Secretary is authorized to issue regulations to carry out the provisions of this Act. 

(b) SUSPENSION.--Subparagraphs (c) through (f) of section 668.44 of title 34, Code of Federal Regulations, are 
·suspended. 

Approved November 8, 1990 

PL.101-542, 1990 S 580 

END OF DOCUMENT 
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(I) Each eligible institution pm1icipating in any program under this subchapter and pa11 C of sub chapter I of 
chapter 34 of Title 42 shall carry out infonnation dissemination activities for prospective and enrolled students 
(including those attending or planning to attend less than full time) regarding the institution and all financial as­
sistance under this subchapter and part C of subchapter I of chapter 34 of Title 42. The infonnation required by 
this section shall be produced and be made readily available upon request, through appropriate publications, 
mailings, and electronic media, to an enrolled student and to any prospective student. Each eligible institution 
shall, on an annual basis, provide to all enrolled students a list of the infonnation that is required to be provided 
by institutions lo students by this section and section 1232g of this title, together with a statement of the proced­
ures required to obtain such infomrntion. The infonnation required by this section shall accurately describe--

(A) the student financial assistance programs available to students who enroll at such institution; 

(B) the methods by which such assistance is distributed among student recipients who enroll at such institu- lion; 

(C) any means, including forms, by which application for student financial assistance is made and require­
ments for accurately preparing such application; 

(D) the rights and responsibilities of students receiving financial assistance under this subchapter and part C of 
subchapter I of chapter 34 of Title 42; 

(E) the cost of attending the institution, including (i) tuition and fees, (ii) books and supplies, (iii) estimates of 
typical student room and board costs or typical commuting costs, and (iv) any additional cost of the program 
in which the student is enrolled or expresses a specific interest; 

(F) a statement of--

(i) the requirements of any refund policy with which the institution is required to comply; 

(ii) the requirements under section 1091 b of this title for the return of grant or loan assistance provided un­
der this subchapter and part C of subchapter I of chapter 34 of Title 42; and 
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(iii) the requirements for officially withdrawing from the institution; 

(G) the academic program of the institution, including (i) the current degree programs and other educational 
and training programs, (ii) the instructional, laboratory, and other physical plant facilities which relate to the 
academic program, (iii) the faculty and other instructional personnel, and (iv) any plans by the institution for 
improving the academic program of the institution; 

(H) each person designated under subsection (c) of this section, and the methods by which and locations in 
which any person so designated may be contacted by students and prospective students who are seeking in­
fonnation required by this subsection; 

(I) special facilities and services available to handicapped students; 

(J) the names of associations, agencies, or governmental bodies which accredit, approve, or license the institu­
tion and its programs, and the procedures under which any current or prospective student may obtain or re­
view upon request a copy ofthc documents describing the institution's accreditation, approval, or licensing; 

(K) the standards which the student must maintain in order to be considered to be making satisfactory pro­
gress, pursuant to section 109l{a)(2) of this title; 

(L) the completion or graduation rate of certificate- or degree-seeking, full-time, undergraduate students enter­
ing such institutions; 

(M) the terms and conditions of the loans that students receive under parts B, C, and D of this subchapter; 

(N) that enrollment in a program of study abroad approved for credit by the home institution may be con­
sidered enrollment in the home institution for purposes of applying for Federal student financial assistance; 

(0) the campus crime report prepared by the institution pursuant to subsection (f), including all required re­
porting categories; 

(P) institutional policies and sanctions related to copyright infringement, including--

(i) an annual disclosure that explicitly informs students that unauthorized distribution of copyrighted materi­
al, including unauthorized peer-to-peer file sharing, may subject the students to civil and criminal liabilities; 

(ii) a summary of the penalties for violation of Federal copyright laws; and 

(iii) a description of the institution's policies with respect to unauthorized peer-to-peer file sharing, includ­
ing disciplinary actions that are taken against students who engage in unauthorized distribution of copy­
righted materials using the institution's information technology system; 

(Q) student body diversity at the institution, including infonnation on the percentage of enrolled, full-time stu­
dents who--

(i) are male; 

(ii) arc female; 
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(iii) receive a Federal Pell Grant; and 

(iv) are a self-identified member ofa major racial or ethnic group; 

(R) the placement i11 employment of, and types of employment obtained by, graduates of the institution's de­
gree or ce11ificate programs, gathered from such sources as alumni surveys, student satisfaction surveys, the 
National Survey of Student Engagement, the Community College Survey of Student Engagement, State data 
systems, or other relevant sources; 

(S) the types of graduate and professional education in which graduates of the institution's four-year degree 
programs enrolled, gathered from such sources as alumni surveys, student satisfaction surveys, the National 
Survey of Student Engagement, State data systems, or other relevant sources; 

(T) the fire safety report prepared by the institution pursuant to subsection (i); 

(U) the retention rate of ce1tificate- or degree-seeking, first-time, full-time, undergraduate students entering 
such institution; and 

(V) institutional policies regarding vaccinations. 

(2) For the purpose of this section, the tern1 "prospective student" means any individual who has contacted an 
eligible institution requesting infonnation concerning admission to that instirution. 

(3) In calculating the completion or graduation rate under subparagraph (L) of paragraph (I) of this subsection 
or under subsection (e) of this section, a student shall be counted as a completion or graduation if, within 150 
percent of the nonnal time for completion of or graduation from the program, the· student has completed or 
graduated from the program, or enrolled in any program of an eligible institution for which the prior program 
provides substantial preparation. The information required to be disclosed under such subparagraph--

(A) shall be made available by July I each year to enrolled students and prospective students prior to the stu­
dents enrolling or entering into any financial obligation; and 

(B) shall cover the one-year period ending on August 31 of the preceding year. 

(4) For purposes of this section, institutions may--

(A) exclude from the infonnation disclosed in accordance with subparagraph (L) of paragraph (I) the comple­
tion or graduation rates of students who leave school to serve in the Anned Forces, on official church mis­
sions, or with a recognized foreign aid service of the Federal Government; or 

(B) in cases where the students described in subparagraph (a) represent 20 percent or more of the certilicate­
or degree-seeking, full-time, undergraduate students at the institution, recalculate the completion or graduation 
rates of such students by excluding from the calculation described in paragraph (3) the time period such stu­
dents were not enrolled due to their service in the Armed Forces, on official church missions, or with a recog­
nized foreign aid service of the Federal Government. 
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(5) The Secretary shall permit any institution of higher education that is a member of an athletic association or 
athletic conference that has voluntarily published completion or graduation rate data or has agreed to publish 
data that, in the opinion of the Secretary, is substantially comparable to the infonnation required under this sub­
section, to use such data to satisfy the requirements oflhis subsection. 

(6) Each institution may provide supplemental infonnation to enrolled and prospective students showing the 
completion or graduation rate for students described in paragraph (4) or for students transferring into the institu-
tion or infomiation showing the rate at which students transfer out of the institution. · 

(7)(A)(i) Subject to clause (ii), the infonnation disseminated under paragraph (l)(L), or reported under subsec­
tion (e), shall be disaggregated by gender, by each major racial and ethnic subgroup, by recipients of a Federal 
Pell Grant, by recipients of a loan made under part B or C of this subchapter (other than a loan made under sec­
tion I 078-8 of this title or a Federal Direct Unsubsidized Stafford Loan) who did not receive a Federal Pell 
Grant, and by recipients of neither a Federal Pell Grant nor a loan made under part B or C of this subchapter 
(other than a loan made under section 1078-8 of this title or a Federal Direct Unsubsidized Stafford Loan); if the 
number of students in such subgroup or with such status is sufficient to yield statistically reliable infonnation 
and reporting will not reveal personally identifiable information about an individual student. lf such number is 
not sufficient for such purposes, then the institution shall note that the institution enrolled too few of such stu­
dents to so disclose or report with confidence and confidentiality. 

(ii) The requirements of clause (i) shall not ·apply to two-year, degree-granting institutions of higher education 
until academicyear201I-2012. 

(B)(i) In order to assist two-year degree-granting institutions of higher education in meeting the requirements of 
paragraph (1 )(L) and subsection (e), the Secretary, in consultation with the Commissioner for Education Statist­
ics, shall, not later than 90 days after August 14, 2008, convene a group of representatives from diverse institu­
tions of higher education, experts in the field of higher education policy, state higher education officials, stu­
dents, and other stakeholders in the higher education community, to develop recommendations regarding the ac­
curate calculation and reporting of the infomrntion required to be disseminated or reported under paragraph 
(l)(L) and subsection (e) by two-year, degree-granting institlltions of higher education. In developing such re­
commendations, the group of representatives shall consider the mission and role of two-year degree-granting in­
stitutions of higher education, and may recommend additional or alternative measures of student success for 
such institutions in light of the mission and role of such institutions. 

(ii) The Secretary shall widely disseminate the recommendations required under this subparagraph to two-year, 
degree-granting institutions of higher education, the public, and the authorizing committees not later than 18 
months after the first meeting of the group of representatives convened under clause (i). 

(iii) The Secretary shall use the recommendations from the group of representatives convened under clause (i) to 
provide technical assistance to two-year; degree-granting institutions of higher education in meeting the require­
ments of paragraph (l)(L) and subsection (e). 
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(iv) The Secretary may modify the information required to be disseminated or reported under paragraph (1 )(L) 
or subsection (c) by a two-year, degree-granting institution of higher--

(I) based on the recommendations received under this subparagraph from the group of representatives con­
vened under clause (i); 

(II) to include additional or alternative measures of student success if the goals of the provisions of paragraph 
(1 )(L) and subsection (e) can be met through additional means or comparable alternatives; and 

(III) during the period beginning on August 14, 2008, and ending on June 30, 2011. 

(b) Exit counseling for bmrnwers 

(!)(A) Each eligible institution shall, tlU'ough fmancial aid offices or otherwise, provide counseling to bmTowers 
of loans that arc made, insured, or guaranteed under part B of this subchapter (other than loans made pursuant to 
section 1078-3 of this title or loans under section 1078-2 of this title made on behalf of a student) or made under 
part C of this subchapler (other than Federal Direct Consolidation Loans or Federal Direct PLUS Loans made on 
behalf of a student) or made under part D of this subchapter prior to the completion of the course of study for 
which the borrower enrol led at the institution or at the time of departure from such institution. The counseling 
required by this subsection shall include--

(i) information on the repayment plans available, including a description of the different features of each plan 
and sample infonnation showing the average anticipated monthly payments, and the difference in interest paid 
and total payments, under each plan; 

(ii) debt management strategies that are designed to facilitate the repayment of such indebtedness; 

(iii) an explanation that the borrower has the options to prepay each loan, pay each loan on a shorter schedule, 
and change repayment plans; 

(iv) for any loan forgiveness or cancellation provision of this subchapter and part C of subchapter I of chapter 
34 of Title 42, a general description of the terms and conditions under which the borrower may obtain full or 
panial forgiveness or cancellation of the principal and interest, and a copy of the information provided by the 
Secretal)' under section 1092(d) of this title; 

(v) for any forbearance provision of this this subchapter and part C of subchapter l of chapter 34 of Title 42, a 
general description of the tenns and conditions under which the borrower may defer repayment of principal or 
interest or be granted forbearance, and a copy of the infonnation provided by the Secretal)' under section 
I 092(d) of this tiile; 

(vi) the consequences of defaulting on a loan, including adverse credit reports, deli11quent debt collection pro­
cedures under Federal law, and litigation; 

(vii) information on the effects of using a consolidation loan under section 1078-3 of this title or a Federal 
Direct Consolidation Loan to discharge the borrower's loans under parts B, C, and D of this subchapter, in­
cluding at a minimum--

https://web2. westla w .com/print/printstream.aspx?~ittl-ITMLE&ifm= N otSet&destinatio... I I /26/2008 



Page 7 of 41 

20 U.S.C.A. § 1092 Page 6 

(I) the effects of consolidation on total interest to be paid, fees to be paid, and length of repayment; 

(II) the effects of consolidation on a borrower's underlying loan benefits, including grace periods, loan for­
giveness, cancellation, and deferment opporrunities; 

(IJI) the option of the borrower to prepay the loan or to change repayment plans; and 

(IV) that borrower benefit programs may vary among different lenders; 

(viii) a general description of the types of tax benefits that may be available to borrowers; and 

(ix) a notice to borrowers about the availability of the National Student Loan Data System and how the system 
can be used by a borrower to obtain information on the status of the bmTOwer's Joans; and 

(B) In the case of borrower who leaves an institution without the prior knowledge of the institution, the institu­
tion shall attempt to provide the information described in subparagraph (A) to the student in writing. 

(2)(A) Each eligible institution shall require that the bmTOwer of a loan made under part B, C, or D of this 
subchapter submit to the institution, during the exit interview required by this subsection--

(i) the borrower's expected permanent address after leaving the institution (regardless of the reason for leav- ing); 

(ii) the name and address of the borrower's expected employer after leaving the institution; 

(iii) the address of the bo1TOwer's next of kin; and 

(i'') any corrections in the institution's records relating the borrower's name, address, social security number, 
references, and driver's license number. 

(B) The institution shall, within 60 days after the interview, forward any corrected or completed infonnation re­
ceived from the borrower to the guaranty agency indicated on the bmTOwcr's student aid records. 

(C) Nothing in this subsection shall be construed to prohibit an institution of higher education from utilizing 
electronic means to provide personalized exit counseling. 

(c) Financial assistance information personnel 

Each eligible institution shall designate an employee or group of employees who shall be available on a full-time 
basis to assist students or potential students in obtaining infonnation as specified in subsection (a) of this sec­
tion. The Secretary may, by regulation, waive the requirement that an employee or employees be available on a 
full-time basis for carryi.ng out responsibilities. required under this section whenever an institution in which the 
total enrollment, or the portion of the enrollment participating in programs under this subchapter and part C of 
subchapter I of chapter 34 of Title 42 at that institution, is too small to necessitate such employee or employees 
being available on a full-time basis. No such waiver may include permission to exempt any such institution from 
designating a specific individual or a group of individuals to carry out the provisions of this section. 
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(d) Departmental publication of descriptions of assistance programs 

(1) The Secretary shall make available to eligible institutions, eligible lenders, and secondary schools descrip­
tions of Federal student assistance programs including the rights and responsibilities of student and institutional 
participants, in order to (A) assist students in gaining information through institutional sources, and (B) assist in­
stitutions in carrying out the provisions of this section, so that individual and institutional participants will be 
fully aware of their rights and responsibilities under such programs. In particular, such information shall include 
infonnation to enable students and prospective students to assess the debt burden and monthly and total repay­
ment obligations that will be incurred as a result of receiving Joans of varying amounts under this subchapter 
and part C of subchaptcr I of chapter 34 of Title 42. Such infonnation shall also include infonnation on the vari­
ous payment options available for student loans, including income-sensitive and income-based repayment plans 
for loans made, insured, or guaranteed under part B of this subchapter and income-contingent and income-based 
repayment plans for loans made under part C of this subchapter. In addition, such information shall include in­
fomrntion to enable borrowers to assess the practical consequences of loan consolidation, including differences 
in defem1ent eligibility, interest rates, monthly payments, and finance charges, and samples of loan consolida­
tion profiles to illustrate such consequences. The Secretary shall provide information concerning the specific 
terms and conditions under which students may obtain partial or total cancellation or defer repayment of loans 
for service, shall indicate (in tenns of the Federal minimum wage) the maximum level of compensation and al­
lowances thai a student borrower may receive from a tax-exempt organization to qualify for a defennent, and 
shall explicitly state that students may qualify for such partial cancellations or deferments when they serve as a 
paid employee of a tax-exempt organization. The Secretary shall also provide infmmation on loan forbearance, 
including the increase in debt that results from capitalization of interest. Such information shall be provided by 
eligible institutions and eligible lenders at any time that information regarding loan availability is provided to 
any student. 

(2) The Secretary, to the extent the infonnation is available, shall compile infonnation describing State and other 
prepaid tuition programs and savings programs and disseminate such infonnation to States, eligible instihnions, 
students, and parents in depmtmental publications. 

(3) The Secretary, to the extent practicable, shall update the Department's Internet site to include direct links to 
databases that contain infonnation on public and private financial assistance programs. The Secretary shall only 
provide direct links to databases that can be accessed without charge and shall make reasonable efforts to verify 
that the databases included in a direct lu1k are not providing fraudulent infonnation. The Secretary shall promin­
ently display adjacent to any such direct link a disclaimer indicating that a direct link to a database does not con­
stitute an endorsement or recommendation of the database, the provider of the database, or any services or 
products of such provider. The Secretary shall provide additional direct links to infonnation resources from 
which students may obtain infonnation about fraudulent and deceptive practices in the provision of services re­
lated to student fmancial aid. 

(4) The Secretary shall widely publicize the location of the infonnation described in paragraph (1) among the 
public, eligible institutions, and eligible lenders, and promote the use of such infonnation by prospective stu­
dents, enrolled students, families of prospective and enrolled students, and borrowers. 

(e) Disclosures required with respect to athletically related student aid 
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(I) Each institution of higher education which participates in any program under this subchapter and part C of 
subchapter I of chapter 34 of Title 42 and is attended by students receiving athletically related student aid shall 
annually submit a report to the Secretary which contains-~ 

(A) the number of students at the institution of higher education who received athletically related student aid 
broken down by race and sex in the following sports: basketball, football, baseball, cross country/track, and all 
other sports combined; 

(B) the number of students at the institution of higher education, broken down by race and sex; 

(C) tlie completion or graduation rate for students at the institution of higher education who received athletic­
ally related student aid broken down by race and sex in the following sports: basketball, football, baseball, 
cross country/track and all other sports combined; 

(D) the completion or graduation rate for students at the institution of higher education, broken down by race 
and sex; 

(E) the average completion or graduation rate for the 4 most recent completing or graduating classes of stu­
dents at the institution of higher education who received athletically related student aid broken down by race 
and sex in the following categories: basketball, football, baseball, cross country/track, and all other sports 
combined; and 

(F) the average completion or graduation rate for the 4 most recent completing or graduating classes of stu­
dents at the institution of higher education broken down by race and sex. 

(2) When an institution described in paragraph (I) of this subsection offers a potential student athlete athletically 
related student aid, such institution shall provide to the student and the student's parents, guidance counselor, 
and coach the infonnation contained in the report submitted by such institution pursuant to paragraph (1). If the 
institution is a member of a national collegiate athletic association that compiles graduation rate data on behalf 
of the association's member institutions that the Secretary determines is substantially comparable to the informa­
tion described in paragraph (I), the distribution of the ·compilation of such data to all secondary schools in the 
United States shall fulfill the responsibility of the institution to provide information to a prospective student ath-
lete's guidance counselor and coach. . 

(3) For purposes of this subsection, institutions may--

(A) exclude from the reporting requirements under paragraphs (1) and (2) the completion or graduation rates 
of students and student athletes who leave school to serve in the Armed Forces, on official church missions, or 
with a recognized foreign aid service of the Federal Govenunent; or 

(B) in cases where the students described in subparagraph (a) represent 20 percent or more of the ce1tificate­
or degree-seeking, full- time, undergraduate students at the institution, calculate the completion or graduation 
rates of such students by excluding from the calculations described in paragraph (1) the time period such stu­
dents were not enrolled due to their service in the Armed Forces, on official church missions, or with a recog­
nized foreign aid service of the Federal Government. 
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(4) Each institution of higher education described in paragraph (I) may provide supplemental infomiation to stu­
dents and the Secretary showing the completion or graduation rate when such completion or graduation rate in­
cludes students transfe1Ting into and out of such institution. 

(5) The Secretary, using the reports submitted under this subsection, shall compile and publish a report contain­
ing the infonnation required under paragraph (I) broken down by--

(A) individual institutions of higher education; and 

(B) athletic conferences recognized by the National Collegiate Athletic Association and the National Associ­
ation of Intercollegiate Athletics. 

(6) The Secretary shall waive the requirements of this subsection for any institution of higher education that is a 
member of an athletic association or athletic conference that has voluntarily published completion or graduation 
rate data or has agreed to publish data that, in the opinion of the Secretary, is substantially comparable to the in­
formation required under this subsection. 

(7) The Secretary, in conjunction with the National Junior College Athletic Association, shall develop and ob­
tain data on completion or graduation rates from two-year colleges that award athletically related student aid. 
Such data shall, to the extent practicable, be cons is tent with the reporting requirements set fmih in this section. 

(8) For purposes of this subsection, the tenn "athletically related student aid" means any scholarship, grant, or 
other fom1 of financial assistance the terms of which require the recipient to participate in a program of intercol­
legiate athletics at an institution of higher education in order to be eligible to receive such assistance. 

(9) The reports required by this subsection shall be due each July 1 and shall cover the I-year period ending Au­
gust 31 of the preceding year. 

(f) Disclosure of campus security policy and campus crime statistics 

(1) Each eligible institution pmiicipating in any program under this subchapter and pai1 C of subchapter I of 
chapter 34 of Title 42, other tlian a foreign institution higher education, shall on August 1, 1991, begin to collect 
the following infonnation with respect to campus crime statistics and campus security policies of that institution, 
and beginning September I, 1992, and each year thereafter, prepare, publish, and distribute, through appropriate 
publications or mailings, to all current students and employees, and to any applicant for enrollment or employ­
ment upon request, an annual security report containing at least the following infonnation with respect to the 
campus security policies and campus crime statistics of that institution: 

(A) A statement of current campus policies regarding procedures and facilities for students and others to re­
port criminal actions or other emergencies occurring on campus and policies concerning the institution's re­
sponse to such repmts. 

(B) A statement of current policies concerning security and access to campus facilities, including campus res-
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idences, and security considerations used in the maintenance of campus facilities. 

(C) A statement of CUffent policies concerning campus law enforcement, including--

(i) the law enforcement authority of campus security personnel; 

(ii) the working relationship of campus security personnel with State and local law enforcement agencies, 
including whether the institution has agreements with such agencies, such as written memoranda of under­
standing, for the investigation of alleged criminal offenses; and 

(iii) policies which encourage accurate and prompt reporting of all crimes to the campus police and the 
appropriate law enforcement agencies. 

(D) A description of the type and frequency of programs designed to inform students and employees about 
campus security procedures and practices and to encourage students and employees to be responsible for their 
own security and the security of others. · 

(E) A description of programs designed to inform students and employees about the prevention of crimes. 

(F) Statistics concerning the occuffence on campus, in or on noncampus buildings or property, and on public 
property during the most recent calendar year, and during the 2 preceding calendar years for which data are 
available--

(i) of the following criminal offenses reported to campus security authorities or local police agencies: 

(I) murder; 

(II) sex offenses, forcible or nonforcible; 

(III) robbery; 

(IV) aggravated assault; 

(V) burglary; 

(VI) motor vehicle theft; 

(VII) manslaughter; 

(VIII) arson; and 

(IX) affests or persons referred for campus disciplinary action for liquor law violations, drug-related viol­
ations, and weapons possession; and 

(ii) of the crimes described in subclauses (I) through (Vlll) of clause (i), of larceny-theft, simple assault, in­
timidation, and destruction, damage, or vandalism of property, and of other crimes involving bodily injury 
to any person, in which the victim is intentionally selected because of the actual or perceived race, gender, 
religion, sexual orientation, ethnicity, or disability of the victim that are rep_orted to campus sec~n~ author­
ities or local police agencies, which data shall be collected and reported accordmg to category of prejudice. 
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(G) A statement of policy concerning the monitoring and recording through local police agencies of criminal 
activity at off-campus student organizations which are recognized by the institution and that are engaged in by 
students attending the institution, including those student organizations with off-campus housing facilities. 

(H) A statement of policy regarding the possession, use, and sale of alcoholic beverages and enforcement of 
State underage drinking laws and a statement of policy regarding the possession, use,, and sale of illegal drugs 
and enforcement of Federal and State drug laws and a description of any drug or alcohol abuse education pro­
grams as required under section 101 li of this title. 

(I) A statement advising the campus community where law enforcement agency information provided by a 
State under section 1407 l U) of Title 42, concerning registered sex offenders may be obtained, such as the law 
enforcement office of the institution, a local law enforcement agency with jurisdiction for the campus, or a 
computer network address. 

(J) A statement of cun·ent campus policies regarding immediate emergency response and evacuation proced­
ures, including the use of electronic and cellular communication (if appropriate), which policies shall include 
procedures to--

(i) immediately notify the campus community upon the confinnation of a significant emergency or danger­
ous situation involving an immediate threat to the health or safety of students or staff occurring on the cam­
pus, as def med in paragraph ( 6), unless issuing a notification will compromise efforts to contain the emer­
gency; 

(ii) publicize emergency response and evacuation procedures on an annual basis in a manner designed to 
reach students and staff; and 

(iii) test emergency response and evacuation procedures on an annual basis. 

(2) Nothing in this subsection shall be construed to authorize the Secretary to require pa1ticular policies, proced­
ures, or practices by institutions of higher education with respect to campus crimes or campus security. 

(3) Each institution pa1ticipating in any program under th is subchapter and part C of subchapter I of chapter 34 
of Title 42 shall make timely rcpmis to the campus community on crimes considered to be a threat to other stu­
dents and employees described in paragraph (I )(F) that are reported to campus security or local law police agen­
cies. Such repo1ts shall be provided to students and employees in a manner that is timely and that will aid in the 
prevention of similar occurrences. 

(4)(A) Each institution paiticipating in any program under this subchapter [20 U.S.C.A. § 1070 et seq.] and pait 
C of subchapter l of chapter 34 of Title 42 [42 U.S.C.A. § 2751 et seq.] that maintains a police or security de­
partment of any kind shall make, keep, and maintain a daily log, written in a fonn that can be easily understood, 
recording all crimes reported to such police or security department, including--

(i) the nature, date, time, and general location of each crime; and 

(ii) the disposition of the complaint, if known. 
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(B)(i) All entries that are required pursuant to this paragraph shall, except where disclosure of such infonnation 
is prohibited by Jaw or such disclosure would jeopardize the confidentiality of the victim, be open to public in­
spection within two business days of the initial report being made to the department or a campus security author- ity. 

(ii) If new infonnation about an entry into a Jog becomes available to a police or security department, then the 
·new information shall be recorded in the log not later than two business days after the information becomes 
available to the police or security department. 

(iii) If there is clear and convincing evidence that the release of such infom1ation would jeopardize an ongoing 
criminal investigation or the safety of an individual, cause a suspect to flee or evade detection, or result in the 
destruction of evidence, such infonnation may be withheld until that damage is no longer likely to occur from 
the release of such information. . 

(5) On an annual basis, each institution pa1t1c1pating in any program under this subchapter and part C of 
subchapter I of chapter 34 of Title 42 [42 U.S.C.A. § 2751 et seq.) shall submit to the Secretary a copy of the 
statistics required to be made available under paragraph (1 )(F). The Secretaiy shall--

(A) review such statistics and report 10 the authorizing committees on campus crime statistics by September 1, 
2000; 

(B) make copies of the .statistics submitted to the Secretary available to the public; and 

(C) in coordination with representatives of institutions of higher education, identify exemplary campus secur­
ity policies, procedures, and practices and disseminate infornrntion concerning those policies, procedures, and 
practices that have proven effective in the reduction of campus crime. 

(6)(A) Jn this subsection: 

(i) The tenn "campus" means--

(1) any building or prope1ty owned or controlled by an institution of higher education within the same reas­
onably contiguous geographic area of the institution and used by the institution in direct support of, or in a 

. manner related to, the institution's educational purposes, including residence halls; and 

(II) property within the same reasonably contiguous geographic area of the institution that is owned by the 
institution but controlled by another person, is used by students, and supports institutional purposes (such as 
a food or other retail vendor). 

(ii) The term "noncampus building or property" means--

(I) any building or property owned or controlled by a student organization recognized by the institution; and 

(TI) any building or property (other than a branch campus) owned or controlled by an institution of higher 
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education that is used in direct support of, or in relation to, the institution's educational purposes, is used by 
students, and is not within the same reasonably contiguous geographic area of the institution. 

(iii) The term "public property" means all public property that is within the same reasonably contiguous geo­
graphic area of the institution, such as a sidewalk, a street, other thoroughfare, or parking facility, and is adja­
cent to a facility owned or controlled by the institution if the facility is used by the institution in direct support 
of, m· in a manner related to the institution's educational purposes. 

(B) ln cases where branch campuses of an institution of higher education, schools within an institution of higher 
education, or administrative divisions within an institution are not within a reasonably contiguous geographic 
area, such entities shall be considered separate campuses for purposes of the reporting requirements of this sec- tion. 

(7) The statistics described in paragraph ( 1 )(F) shall be compiled in accordance with the definitions used in the 
uniform crime repmting system of the Department of Justice, Federal Bureau of Investigation, and the modifica­
tions in such dcfo1itions as implemented pursuant to the Hate Crime Statistics Act. Such statistics shall not 
identify victims of crimes or persons accused of crimes. 

(8}(A) Each institution of higher education paruc1pating in any program under this subchapter and part C of 
subchapter I of chapter 34 of Title 42 shall develop and distribute as part of the report described in paragraph (I) 
a statement of policy regarding--

(i) such institution's campus sexual assault programs, which shall be aimed at prevention of sex offenses; and 

(ii) the procedures followed once a sex offense has occurred. 

(B) The policy described in subparagraph (A) shall address the following areas: 

(i) Education progrnms to promote the awarene.ss of rape, acquaintance rape, and other sex offenses. 

(ii) Possible sanctions to be imposed following the final detennination of an on-campus disciplinary procedure 
regarding rape, acquaintance rape, or other sex offenses, forcible or nonforcible. 

(iii) Procedures students should follow if a sex offense occurs, including who should be contacted, the import­
ance of preserving evidence as may be necessary to the proof of criminal sexual assault, and to whom the al­
leged offense should be repmied. 

(iv) Procedures for on-campus disciplinary action in cases of alleged sexual assault, which shall include a 
clear statement that--

(l) the accuser and the accused are entitled to the same opportunities to have others present during a campus 
disciplinary proceeding; and 

(II) both the accuser and the accused shall be infonned of the outcome of any campus disciplinary proceed­
ing brought alleging a sexual assault. 
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(v) Informing students of their options to notify proper law enforcement authorities, including on-campus and 
local police, and the option to be assisted by campus authorities in notifying such authorities, if the student so 
chooses. 

(vi) Notification of students of existing counseling, mental health or student services for victims of sexual as­
sault, both on campus and in the community. 

(vii) Notification of students of options for, and available assistance in, changing academic and living situ­
ations after an alleged sexual assault incident, if so requested by the victim and if such changes are reasonably 
available. 

(C) Nothing in this paragraph shall be construed lo confer a private right of action upon any person to enforce 
the provisions of this paragraph. 

(9) The Secretary shall provide technical assistance in complying with the provisions of this section to an insti­
tution of higher education who requests such assistance. 

(IO) Nothing in this section shall be construed to require the reporting or disclosure of privileged information. 

(1 l) The Secretmy shall report to the appropriate committees of Congress each institution of higher education 
that the Secretary detennines is not in compliance with the repo1iing requirements of this subsection. 

(12) For purposes of reporting the statistics with respect to crimes described in paragraph (I )(F), an institution 
of higher education shall distinguish, by means of separate categories, any criminal offenses that occur--

(A) on campus; 

(B) in or on a noncampus building or propert}'; 

(C) on public property; and 

(D) in dormitories or other residential facilities for students on campus. 

(13) Upon a determination pursuant to section 1094(c)(3)(B) of this title that an institution of higher education 
has substantially misrepresented the number, location, or nature of the crimes required to be reported under this 
subsection, the Secretary shall impose a civil penalty upon the institution in the same amount and pursuant to the 
same procedures as a civil penalty is imposed under section 1094(c)(3)(B) of this title.· 

(14)(A) Nothing in this subsection may be construed to--

(i) create a cause of action against any instin1tion of higher education or any employee of such an institution 
for any civil liability; or 
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(ii) establish any standard· of care. 

(ll) Notwithstanding any other provision of law, evidence regarding compliance or noncompliance with this sub­
section shall not be admissible as evidence in any proceeding of any court, agency, board, or other entity, except 
with respect to an action to enforce this subsection. 

(15) The Secretary shall annually repot1 to the authorizing committees regarding compliance with this subsec­
tion by institutions of higher education, including an up-to-date report on the Secretary's monitoring of such 
compliance. 

(16) The Secretary may seek the advice and counsel of the Attorney General concerning the development, and 
dissemination to institutions of higher education, of best practices infonnation about campus safety and emer­
gencies. 

(17) Nothing in this subsection shall be construed to pennit an institution, or an officer, employee, or agent of an 
institution, participating in any program under this subchapter and part C of subchapter I of chapter 34 of Title 
42 to retaliate, intimidate, threaten, coerce, or otherwise discriminate against any individual with respect to the 
implementation of any provision of this subsection. 

(18) This subsection may be cited as the "Jeanne Cle1y Disclosure of Campus Security Policy and Campus 
Crime Statistics Act". 

(g) Data required 

(1) In general 

Each coeducational institution of higher education that participates in any program under this subchapter and 
part C of subchapter I of chapter 34 of Title 42, and has an intercollegiate athletic program, shall annually, for 
the immediately preceding academic year, prepare a report that contains the following information regarding 
ii1tercollegiate athletics: 

(A) The number of male and female full-time undergraduates that attended the institution. 

(B) A listing of the varsity teams that competed in intercollegiate athletic competition and for each such 
team the following data: 

(i) The total number ofpm1icipants, by team, as of the day of the first scheduled contest for the team. 

(ii) Total operating expenses attributable to such teams, except that an institution may also report such ex­
penses on a per capita basis for each team and expenditures attributable to closely related teams such as 
track and field or swimming and diving, may be reported together, although such combinations shall be 
reported separately for men's and women's teams. 

(iii) \!/hether the head coach is male or female and whether the head coach is assigned to that team on a 
full-time or pai1-tirne basis. Graduate assistants and volunteers who serve as head coaches shall be con-
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sidered to be head coaches for the purposes of this clause. 

(iv) Tbe number of assistant coaches who are male .and the number of assistant coaches who are female 
for each team and whether a particular coach is assigned to that team on a full-time or part-time basis. 
Graduate assistants and volunteers who serve as assistant coaches shall be considered to be assistant 
coaches for the purposes of this clause. 

(C) The total amount of money spent on athletically related student aid, including the value of waivers of 
educational expenses, separately for men's and women's teams overall. 

(D) The ratio of athletically related student aid awarded male athletes to athletically related student aid 
awarded female athletes. 

(E) The total amount of expenditures on recruiting, separately for men's and women's teams overall. 

(F) The total annual revenues generated across all men's teams and across all women's teams, except that an 
institution may also report such revenues by individual team. 

(G) The average annual institutional salary of the head coaches of men's teams, across all offered sports, 
and the average annual institutional salary of the head coaches of women's teams, across all offered sports. 

(H) The average annual institutional salary of the assistant coaches of men's teams, across all offered sports, 
and the average annual institutional salary of the assistant coaches of women's teams, across all offered sports. 

(l)(i) The total revenues, and the revenues from football, men's basketball, women's basketball, all other 
men's spo1ts combined and all other women's sports combined, derived by the institution from the institu­
tion's intercollegiate athletics activities. 

(ii) For the purpose of clause (i), revenues from intercollegiate athletics activities allocable to a sport shall 
include (without limitation) gate receipts, broadcast revenues, appearance guarantees and options, conces­
sions, and advertising, but revenues such as student activities fees or alumni contributions not so allocable 
shall be included in the calculation of total revenues only. 

(J)(i) The total expenses, and the expenses attributable to football, men's basketball, women's basketball, all 
other men's sports combined, and all other women's sports combined, made by the institution for the institu­
tion's intercollegiate athletics activities. 

(ii) For the purpose of clause (i), expenses for intercollegiate athletics activities allocable to a sport shall in­
clude (without limitation) grants-in-aid, salaries, travel, equipment, and supplies, but expenses such as gen­
eral and administrative overhead not so allocable shall be included in the calculation of total expenses only. 

(2) Special rule 

For the purposes of subparagraph (G), [FN I] if a coach has responsibilities for more than one team and the 
institution does not allocate such coach's salmy by team, the institution should divide the salary by the number 
of teams for which the coach has responsibility and allocate the salary among the teams on a basis consistent 
with the coach's responsibilities for the different teams. 
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(3) Disclosure of information to students and public 

An institution of higher education described in paragraph (1) shall make available to students and potential 
students, upon request, and to the public, the information contained in the report described in paragraph (1), 
except that all students shall be infonned of their right to request such infonnation. 

(4) Submission; report; infonnation availability 

(A) On an annual basis, each institution of higher education described in paragraph (1) shall provide to the 
Secretary, within 15 days of the date that the. institution makes available the report under paragraph ( 1 ), the in­
fonnation contained in the report. 

(B} The Secretary shall ensure that the reports described in subparagraph (A) are made available to the public 
within a reasonable period of time. 

(C) Not later than 180 days after October 7, 1998, the Secretary shall notify all secondary schools in all Stales 
regarding the availability of the infonnation made available under paragraph (1 ), and how such infomiation 
may be accessed. 

(D) Redesignated (C) 

(5) "Operating expenses" defined 

For the purposes of this subsection, the tenn "operating expenses" means expenditures on lodging and meals, 
transportation, officials, uniforms and equipment. 

(h) Transfer of credit policies 

(1) Disclosure 

Each institution of higher education part1c1pating in any program under this subchapter and paii C of 
subchapter I of chapter 34 of Title 42 shall publicly disclose, in a readable and comprehensible manner, the 
transfer of credit policies established by the institution which shall include a statement of the institution's cur­
rent transfer of credit policies that includes, at a minimum--

(A) any established criteria the institution uses regarding the transfer of credit earned at another institution 
of higher education; and 

(B) a list of institutions of higher education with which the institution has established an articulation agree­
ment. 

(2) Rule of construction 

Nothing in this subsection shall be construed to--

(A) authorize the Secretary or the National Advisory Committee on Institutional Quality and Integrity to re­
quire particular policies, procedures, or practices by institutions of higher education with respect to transfer 
of credit; 
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(B) authorize an officer or employee of the Department to exercise any direction, supervision, or control 
over the curriculum, program of instruction, administration, or personnel of any institution of higher educa­
tion, or over any accrediting agency or association; 

(C) limit the application of the General Education Provisions Act; or 

(D) create any legally enforceable right on the part of a student to require an institution of higher education 
to accept a transfer of credit from another institution. 

(i) Disclosure of Fire Safety Standards and Measures--

( 1) Annual fire safety reports on student housing required 

Each eligible institution participating in any program under this subchapter and part C of subchapter I of 
chapter 34 of Title 42 that maintains on-campus student housing facilities shall, on an annual basis, publish a 
fire safety report, which shall contain information with respect to the campus fire safety practices and stand­
ards of that institution, including--

(A) statistics concerning the following in each on-campus student housing facility during the most recent 
calendar years for which data are available: 

(i) the number of fires and the cause of each fire; 

(ii) the number of injuries related lo a fire that result in treabnent at a medical facility; 

(iii) the number of deaths related to a fire; and 

(iv) the value of property damage caused by a fire; 

. (B) a description of each on-campus student housing facility fire safety system, including the fire sprinkler 
system; 

(C) the number of regular mandatory supervised fire drills; 

(D) policies or rules on portable electrical appliances, smoking, and open flames (such as candles), proced­
ures for evacuation, and policies regarding fire safety education and training programs provided to students, 
faculty, and staff; and 

(E) plans for future improvements in fire safety, if detennined necessary by such itistitution. 

(2) Report to the Secretary 

Each eligible institution participating in any program under this subchapter and part C of subchapter I of 
chapter 34 of Title 42 shall, on an annual basis, submit to the Secretary a copy of the statistics required to be 
made available under paragraph (I )(A). 

· (3) Current infonnation to campus community 

Each eligible institution participating in any program under this subchapter and part C of subchapter I of 
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chapter 34 of Title 42 shall--

·(A) make, keep, and maintain a log, recording all fires in on-campus student housing facilities, including the 
nature, date, time, and general location of each fire; and 

(B) make annual reports to the campus community on such fires. 

( 4) Responsibilities of the Secretary 

The Secretary shall--

(A) make the statistics submitted under paragraph (!)(A) to the Secretary available to the public; and 

(B) in coordination with nationally recognized fire organizations and representatives of institutions of high­
er education, representatives of associations of institutions of higher education, and other organizations that 
represent and house a significant number of students--

(i) identify exemplary fire safety policies, procedures, programs, and practices, including the installation, 
to the technical standards of the National Fire Protection Association, of fire detection, prevention, and 
protection technologies in student housing, donnitories, and other buildings; 

(ii) disseminate the exemplary policies, procedures, programs and practices described in clause (i) to the 
Administrator of the United States Fire Administration; 

(iii) make available to the public information concerning those policies, procedures, programs, and prac­
tices that have proven effective in the reduction of fires; and 

(iv) develop a protocol for institutions to review the status of their fire safety systems. 

(5) Rules of construction 

Nothing in this subsection shall be constrned to--

(A) authorize the Secreta1y to require particular policies, procedures, programs, or practices by institutions 
of higher education with respect to fire safety, other than with respect to the collection, reporting, and dis­
semination of infonnation required by this subsection; 

(B) affect section 1232g of this title or the regulations issued under section 264 of the Health Insurance 
Portability and Accountability Act of 1996 (42 U.S.C. 1320d-2 note); 

(C) create a cause of action against any institution of higher education or any employee of such an institu­
tion for any civil liability; or 

(D) establish any standard of care. 

(6) Compliance report 

_The Secreta1y shall annually report to the authorizing committees regarding compliance with this subsection 
by institutions of higher education, including an up-to-date report on the Secretary's monitoring of such com-
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pliance. 

(7) Evidence 

Notwithstanding any other provision of law, evidence regarding compliance or noncompliance with this sub­
section shall not be admissible as evidence in any proceeding of any court, agency, board, or other entity, ex­
cept with respect to an action to enforce this subsection. 

U) Missing person procedures 

(I) Option and procedures 

Each institution of higher education that provides on-campus housing and participates m any program under 
this subchapter and part C of subchapter I of chapter 34 of Title 42 shall--

(A) establish a missing student notification policy for students who reside in on-campus housing that--

(i) informs each such student that such student has the option to identify an individual to be contacted by 
the institution not later than 24 hours after the time that the student is determined missing in accordance 
with official notification procedures established by the institution under subparagraph (B); 

(ii) provides each such student a means to register confidential contact infomrntion in the event that the 
student is determined to be missing for a period of more than 24 hours; 

(iii) advises each such student who is under 18 years of age, and not an emancipated individual, that the 
institution is required to notify a custodial parent or guardian not later 24 hours after the time that the stu­
dent is detennined to be missing in accordance with such procedures; 

(iv) infonns each such residing student that the institution will notify the appropriate law enforcement 
agency not later than 24 hours after the time that the srudent is determined missing in accordance with 
such prncedures; and 

(v) requires, if the campus security or law enforcement personnel has been notified and makes a detennin­
ation that a student who is the subject of a missing person report has been missing for more than 24 hours 
and has not returned to the campus, the institution to initiate the emergency contact procedures in accord­
ance with the student's designation; and 

(B) establish official notification procedures for a missing student who resides in on-campus housing that--

(i) includes procedures for official notification of appropriate individuals at the institution that such stu­
dent has been missing for more than 24 hours; 

(ii) requires any official missing person report relating to such student be referred immediately to the in­
stitution's police or campus security department; and 

(iii) if, on investigation of the official report, such department determines· that the missing student has 
been missing for more than 24 hours, requires--

Cl) such department to contact the individual identified by such student under subparagraph (A)(i); 
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(I I) if such student is under 18 years of age, and not an emancipated individual, the institution to imme­
diately con ta cl the custodial parent or legal guardian of such student; and 

(III) if subclauses (!) or (!I) do not apply to a student detem1ined to be a missing person, infonn the ap­
propriate law enforcement agency. 

(2) Rule of construction 

Nothing in this subsection shall be construed--

(A) to provide a private right of action to any person to enforce any provision of this subsection; or 

(B) to create a cause of action against any institution of higher education or any employee of the institution 
for any civil liability. 

(k) Notice to students concerning penalties for drug violations 

(l) Notice upon enrollment 

Each institution of higher education shall provide to each student, upon enrollment, a separate, clear, and con­
spicuous wrinen notice that advises the student of the penalties under section I 091 (r) of this title. 

(2) Notice after loss of eligibility 

An institution of higher education shall provide in a timely manner to each sh1dent who has lost eligibility for 
any grant, loan, or work-study assistance under this subchapter and pmt C of subchapter I of chapter 34 of 
Title 42 as a result of the penalties listed under 109l(r)(l) of this title a separate, clear, and conspicuous writ­
ten notice that notifies the student of the loss of eligibility and advises the student of the ways in which the 
student can regain eligibility under section 1091(r)(2) of this title. 

(l) Entrance counseling for borrowers 

(I) Disclosure required prior to disbursement 

(A) ln general 

Each eligible institution shall, at or prior to the time of a disbursement to a first-time borrower of a loan 
made, insured, or guaranteed under part B of this subchapter (other than a loan made pursuant to section 
I 078-3 of this title or a loan made on behalf of a student pursuant to section 1078-2 of this title) or made un­
der part C of this subchapter (other than a Federal Direct Consolidation Loan or a Federal Direct PLUS loan 
made on behalf of a student), ensure that the borrower receives comprehensive infonnation on the tenns and 
conditions of the loan and of the responsibilities the borrower has with respect to such loan in accordance 
with subparagraph (B). Such information--

(i) shall be provided in a simple and understandable manner; and 

(ii) may be provided--

(I) during an entrance counseling session conduction in person; 
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(ID on a separate written fonn provided to the borrower that the b01Tower signs and returns to the insti­
tution; or 

(Ill) online, with the borrower acknowledging receipt of the information. 

(B) Use of interactive programs 

The Secretai)' shall encourage institutions to can)' out the requu·ements of subparagraph (A) through the use 
of interactive programs that test the borrower's understanding of the tenns and conditions of the borrower's 
loans under part B or C of this subchapter, using simple and understandable language and clear formatting. 

(2) lnfo1mation to be provided 

The infonnation to be provided to the borrower under paragraph (I )(A) shall include the following: 

(A) To the extent practicable, the effect of accepting the loan to be disbursed on the eligibility of the bor­
rower for other fo1111s of student financial assistance. 

(B) An explanation of the use of the master promissory note. 

(C) Information on how interest accrues and is capitalized during periods when ihe interest is not paid by 
either the. borrower or the Secretary. 

(D) In the case of a loan made under section I 078-2 of this title or 1078-8 of this title, a Federal Direct 
PLUS Loan, or a Federal Direct Unsubsidized Stafford Loan, the option of the borrower to pay the interest 
while the borrower is in school. 

(E) The definition of half-time enrollment at the institution, during regular tenns and summer school, if ap­
plicable, and the consequences of not maintaining half-time enrollment. 

(F) An explanation of the i111pm1ance of contacting the appropriate offices at the institution of higher educa­
tion if the borrower withdraws prior to completing the borrower's program of study so that the institution 
can provide exit counseling, including information regarding the borrower's repayment options and loan 
consolidation. 

(G) Sample monthly repayment amounts based on--

(i) a range of levels of indebtedness of--

(I) borrowers of loans under section 1078 or 1078-8 of this title; and 

(II) as appropriate, graduate borrowers of loans under section 1078, 1078-2, or 1078-8 of this title; or 

(ii) the average cumulative indebtedness of other borrowers in the same program as the borrower at the 

same institution. 

(H) The obligation of the borrower to repay the full. amount of the loan, regardless. of whether the b?rrower 
completes or does not complete the program in which the borrower 1s em·olled w1th111 the regular time for 

program completion. 
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(I) The likely consequences of default on the loan, including adverse credit reports, delinquent debt collec­
tion procedures under Federal law, and litigation. 

(.I) Information.on the National Student Loan Data System and how the borrower can access the borrower's 
records. 

(K) The name of and contact information for the individual the borrower may contact if the borrower has 
any questions about the borrower's rights and responsibilities or the terms and conditions of the Joan. 

(m) Disclosures of reimbursements for service on advisory boards 

(I) Disclosure 

Each institution of higher education part1c1pating in any program under subchapter IV of this chapter and 
subchapter I of chapter 32 of Title 42 shall report, on an annual basis, to the Secretary, any reasonable ex­
penses paid or provided under section 1650(d) of Title 15 to any employee who is employed in the financial 
aid office of the institution, or who otherwise has responsibilities with respect to education loans or other fin­
ancial aid of the institution. Such reports shall include--

(A) the amount for each specific instance of reasonable expenses paid or provided; 

(B) the name of the financial aid official, other employee, or agent to whom the expenses were paid or provided; 

(C) the dates of the activity for which the expenses were paid or provided; and 

(0) a brief description of the activity for which the expenses were paid or provided. 

(2) Report to Congress 

The Secretary shall summarize the information received from institutions of higher education under paragraph 
(I) in a report and transmit such report annually to the authorizing committees. 

CREDIT(S) 

(Pub.L. 89-329, Title IV, § 485, as added Pub.I,. 99-498, Title IV, § 407(a), Oct. 17, 1986, !00 Stat. 1482, and 
amended Pub.L. 100-50, § 15(10), (11), June 3, 1987, 101 Stat. 357; Pub.L. 101-542, Title I, § 103(a), (b), 
104(a), Title 11, § 204(a), Nov. 8, 1990, 104 Stat. 238!, 2383, 2385; Pub.L. 101-610, Title ll, §§ 201, 202, 203, 
Nov. 16, !990, 104 Stat. 3171, 3172; Pub.L. 102-26, § lO(a) to (d), Apr. 9, 1991, 105 Stat. 128; Pub.L. 102-164, 
Title VI,§ 603, Nov. 15, 1991, 105 Stat. 1066; Pub.L . .102-325, Title IV,§ 486(a), (b), (c)(l), (2), July 23, 1992, 
106 Stat. 620, 621; Pub.L. 103-208, § 2(h)(28) to (37), (k)(9), Dec. 20, 1993, 107 Stat. 2477, 2486; Pub.L. 
103-382, Title Ill,§ 360B(c), Oct. 20, 1994, 108 Stat. 3970; Pub.L. 104-208, Div. A, Title I,§ 101(e) [Title IL!, 
§ 308], Sept. 30, 1996, 110 Stat. 3009-262; Pub.L. 105-18, Title VI,§ 60001, June 12, 1997, 111 Stat. 214; 
Pub.L. 105-244, Title 1, § 102(b)(3), Title IV, § 486, Oct. 7, 1998, 112 Stat. 1622, 1741; Pub.L. 106-386, Div. 
B, Title VI, § 1601(c)(J), Oct. 28, 2000, 114 Stat. 1537; Pub.L. 110-315, Title I, § 103(b)(11), Title IV,§ 488, 
Title X, § I 011 (c), Aug. 14, 2008, 122 Stat. 3090, 3293, 3482.) 

[FN I] So in original. Probably should be "paragraph (1 )(G)". 
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HISTORICAL AND STATUTORY NOTES 

Revision Notes and Legislative Reports 

1986 Acts. House Report Nos. 99-383, 99-598, I-louse Conference Repmi No. 99-86 l, and Statement by Presid­
ent, see 1986 U.S. Code Cong. and Adm. News, p. 2572. 

1987 Acts. House Report No. 100-44, see 1987 U.S. Code Cong. and Adm. News, p. 339. 

1990 Acts. Senate Rep011 No. 101-176 and House Conference Report No. 101-893, see 1990 U.S. Code Cong. 
and Adm. News, p. 4446. 

House Report No. 101-518, see 1990 U.S. Code Cong. and Adm. News, p. 3363. 

1992 Acts. !-louse Report No. !02-447, House Conference Repm1 No. 102-630, and Statement by President, see 
1992 U.S. Code and Adm. News, p. 334. 

1994 Acts. House Report No. 103-425 and House Conference Report No. 103-761, see 1994 U.S. Code Cong. · 
and Adm. News, p. 2807. 

1997 Acts. For Related Reports and Statements by President, see 1997 U.S. Code Cong. and Admin. News, p. 149. 

1998 Acts. House Conference Report No. 105-750, see 1998 U.S. Code Cong. and Adm. News, p. 417. 

2000 Acts. House Report No. 106-939, see 2000 U.S. Code Cong. and Adm. News, p. 1380. 

2008 Acts. House Conference Repo11 No. 110-803, see 2008 U.S. Code Cong. and Adm. News, p. 1124. 

References in Text 

This subchapter and part C of subchapter I of chapter 34 of Title 42, referred to in text, originally read "this 
title'', meaning Title IV of the Higher Education Act of 1965, Pub.L. 89-329, Title IV, § 400 et seq., as added 
and amended, which is classified principally to this subchapter, 20 U.S.C.A. § I 070 et seq., and part C of 
subchapter I of chapter 34 of Title 42, 42 U.S.C.A. § 2751 et seq. 

Subchapter JV of this chapter and patt C of subchapter I of chapter 34 of Title 42, referred to in text, originally 
read "title IV", meaning Title IV of the Higher Education Act of 1965, Pub.L. 89-329, Title IV, § 400 et seq., as 
added and amended, which is classified principally to subchapter IV of this chapter, 20 U.S.C.A. § I 070 .et seq. 
and part C of subchapter I of chapter 34 of Title 42, 42 U .S.C.A. § 275 l et seq. 

Parts B, C, and D of this subchapter, refe1Ted to in subsecs. (a)(l)(M), (b)(l)(A)(vii), originally read "parts B, D, 
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and E", meaning parts B, D, and E of Title IV of the Higher Education Act of 1965, Pub.L. 89-329, § 421 et 
seq., 451 el seq., and 461 et seq., as added and amended, which are classified principally to parts B, C, and D of 
this subchapter, 20 U.S.C.A. s§ 1071 et seq., 1087a et seq., and 1087aa et seq. 

Tiie Peace Corps Act, referred to in subsec. (a)(l)(M), is Pub.L. 87-293, Sept. 22, 1961, 75 Stat. 612, as 
amended, which is classified principally to chapter 34 '(§ 2501 ct seq.) of Title 22, Foreign Relations and Inter­
course. For complete classification of this Act to the Code, see Short Title note set out under section 2501 of 
Title 22 and Tables. 

The Domestic Volunteer Service Act of 1973, referred to in subsec. (a)(l)(M), is Pub.L. 93-113, Oct. I, 1973, 
87 Slat 394, as amended, which is classified principally to chapter 66 (section 4950 et seq.) of Title 42, The 
Public Health a11d Welfare. For complete classification of this Act to the Code, see Short Title note set out under 
section 4950 of Title 42 and Tables. 

Part B or C of this subchapler, referred to in subsecs. (a)(7), (l)(l)(B), originally read "part B or D", meaning 
part B or D of Title IV of the Higher Education Act of 1965, Pub.L. 89-329, §§ 421 et seq. and 451 et seq., as 
added and amended, which are classified principally to parts B and C of this subchapter, 20 U .S.C.A. §§ 1071 cl 
seq. and 1087a et seq. 

Part B of this subchapter, referred to in subsecs. (b)(l)(A), (d)(I), (l)(l)(A), originally read "part B'', meaning 
par1 B of Title IV of the Higher Education Act of 1965, Pub.L. 89-329, § 421 et seq., which is classified princip­
ally to part B of this subchapter, 20 U.S.C.A. § 1071 et seq. 

Pai1 C of this subchapter, referred to in subsecs. (b)(l)(A), (d)(I), (l)(l)(A), originally read "pa1i D" meaning 
part D of Title JV of the Higher Education Act of 1965, Pub.L. 89-329, § 451 ct seq., as added and amended, 

·which is classified principally to part C of this subchapter, 20 U.S.C.A. § 1087a et seq. 

Part D of this subchapter, referred to in subscc. (b)(I )(A), originally read "part E of this title", meaning part E of 
Title IV of the Higher Education Act of 1965, Pub.L. 89-329, § 461 et seq., as added and amended, which is 
classified principally to part D of this subchapter, 20 U.S.C.A. § 1087aa et seq. 

The Hate Crime Statistics Act, referred to in subsec. (f)(7), is Pub.L. 101-275, Apr. 23, 1990, 104 Stat. 140, 
which is set out as a note under section 534 of Title 28, Judiciary and Judicial Procedure. 

The Health Insurance Prn1ability and Accountability Act of 1996, referred to in subsec. (i)(5)(B), is Pub.L. 
l 04-191, Aug. 21, 1996, I 10 Stat. 193 6. Section 264 is classified as a note set out under 42 U. S.C.A. § I 320d-2. 

Amendments 

2008 Amendments. Subsec. (a)(l)(G). Pub.L. 110-315, § 488(a)(l)(A), struck out "program, and" and inserted 
"program,"; inserted ", and (iv) any plans by the institution for improving the academic program of the institu­
tion" after "instructional persoruiel''. 

Subsec. (a)(J)(M). Pub.L. 110-315, § 488(a)(J)(B), rewrote subpar. (M), which fonnerly read: 

"(M) the te1ms and conditions under which students receiving guaranteed student loans under pati B of this 
subchapler or direct student loans under part D of this subchapter, or both, may--
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"(i) obtain deferral of the repayment of the principal and interest for service under the Peace Corps Act (as es­
tablished by the Peace Corps Act (22 U.S.C. 2501 et seq.)) or under the Domestic Volunteer Service Act of 
1973 [42 U.S.C. 4950 et seq.), or for comparable full-time service as a volunteer for a tax-exempt organization 
of demonstrated effectiveness in the field of community service, and 

"(ii) obtain partial cancellation of the student loan for service under the Peace Corps Act (as established by the 
Peace Corps Act (22 U.S.C.A. § 2501 et seq.)) under the Domestic Volunteer Service Act of 1973 [42 
U.S.C.A. § 4950 et seq.) or, for comparable full-time service as a volunteer for a tax-exempt organization of 
demonstrated effectiveness in the field of community service;". 

Subsec. (a)(l)(N). Pub.L. 110-315, § 488(a)(l)(C), struck out "and" following the semicolon at the end. 

Subsec. (a)(l)(O). Pub.L. 110-315, § 488(a)(l)(D), struck out the period at the end and inserted a semicolon. 

Subsec. (a)( 1 )(P) to (V). Pub.L. 110-315, § 488(a)( 1 )(E), added subpars. (P) to (V). 

Subsec. (a)(4). Pub.L. 110-315, § 488(a)(2), rewrote par. (4), which formerly read: "For purposes of this section, 
institutions may exclude from the infommtion disclosed in accordance with subparagraph (L) of paragraph (!) 
the completion or graduation rates of students who leave school to serve in the armed services, on official 
church missions, or with a recognized foreign aid service of the Federal Government." 

Subscc. (a)(7). Pub.L. 110-315, § 488(a)(3), added par. (7). 

Subsec. (b)(l)(A). Pub.L. 110-315, § 488(b), rewrote subsec. (b)(l)(A), which formerly read: 

"(b) Exit counseling for borrowers 

"(!)(A) Each eligible institution shall, through financial aid officers or otherwise, make available counseling to 
borrowers of Joans which are made, insured, or guaranteed under.part B (other than loans made pursuant to sec­
tion 1078-2 of this title) of this subchapter or made under part C or D of this subchapter prior to the completion 
of the course of study for which the borrower enrolled at the institution or at the time of departure from such in­
stitution. The counseling required by this subsection shall include--

"(i) the average anticipated monthly repayments, a review of the repayment options available, and such debt 
and management strategies as the institution detennines are designed to facilitate the repayment of such in­
debtedness; and 

"(ii) the tenns and conditions under which the student may obtain panial cancellation or defer repayment of 
the principal and interest pursuant to sections 1078(b), 1087dd(c)(2), and 1087ee of this title." 

Subsec. (d)(I). Pub.L. 110-315, § 488(c)(l), inserted the following sentence: "Such information shall also in­
clude infonnation on the various payment options available for student loans, including income-sensitive and in­
come-based repayment plans for loans made, insured, or guaranteed under part B and income-contingent and in­
come-based repayment plans for loans made under part C of this subchapter." after "under this subchapter and 
part C of subchapter I of chapter 34 of Title 42."; inserted the following sentence: "The Scc;etary .shall a'.so 
provide infonnation on loan forbearance, including the increase in debt that results from cap1taltzat1on of in-

terest." after "tax-exempt organization.". · · 
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Subsec. (d)(4). Pub.L. 110-3 I 5, § 488(c)(2), added par. (4). 

Subsec. (e)(3). Pub.L. 110-315, § 488(d), rewrote par. (3), which formerly read: "For purposes of this subsec­
tion, institutions may exclude from the reporting requirements under paragraphs (1) and (2) the completion or · 
graduation rates of students and student athletes who ·leave school to serve in the anned services, on official 
church missions, or with a recognized foreign aid service of the Federal Government." 

Subsec. (1)(1). Pub.L. 110-315, § 488(e)(l)(A), in the introductory matter preceding subpar. (A), inserted ", oth­
er than a foreign institution higher education," after "under this subchapter and part C of subchapter I of chapter 
34 of Title 42". 

Subsec. (f)(I )(C)(i). Pub.L. 110-315, § 488(e)(l)(B), rewrote cl. (i), which fonnerly read: "the enforcement au­
thority of security personnel, including their working relationship with State and local police agencies; and". 

Subsec. (f)(l)(C)(ii). Pub.L. 110-315, § 488(e)(l)(B), rewrote cl. (ii), which fom1erly read: "policies which en­
courage accurate and prompt reprniing of all crimes to lhe campus police and the appropriate police agencies." 

Subsec. (f)(l)(C)(iii). Pub.L. 110-315, § 488(e)(l)(B), added cl. (iii). 

Subsec. (f)(l)(F)(ii). Pub.L. 110-315, § 488(e)(l)(C), struck out "clause (i), and" and inserted "clause (i), of lar­
ceny-theft, simple assault, intimidation, and destruction, damage, or vandalism of property, and of'; inserted a 
comma after "any person". 

Subsec. (f)(J )(J). Pub.L. 110-315, § 488(c)(J)(D), added subpar. (J). 

Subsec. (f)(5)(A). Pub.L. 110-315, § 103(b)(J 1), struck out "Committee on Education and the Workforce of the 
House of Representatives and the Committee on Labor and Human Resources of the Senate" and inserted 
"authorizing committees". 

Subsec. (f)(l5). Pub.L. 110-315, § 488(e)(2), (3), redesignated fonner par. (15) as (18) and inserted a new par. (15). 

Subsec. (f)(l6). Pub.L. 110-315, § 488(e)(3), added par. (16). 

Subsec. (f)(l 7). Pub.L. 110-315, § 488(e)(3), added par. (J 7). 

Subsec. (f)(l 8). Pub.L. 110-315, § 488(e)(2), redesignated fonner par. (15) as ( 18). 

Subsec. (g)(4)(B). Pub.L. 110-315, § 488(f)(J), (2), struck out fonner subpar. (B) and redesignated former sub­
par. (C) as CB). Prior to repeal, fom1er subpar. (B) read: 

"(13) The Secretary shall prepare a report regarding the information received under subparagraph (A) and submit 
such report to the Committee on Education and the Workforce of the House of Representatives and the Commit­
tee on Labor and Human Resources of lhc Senate by April 1, 2000. The repo1i shall--

"(i) summarize the infonnation and identif)' trends in the infonnation; 

"(ii) aggregate llie infonnation by divisions of the National Collegiate Athletic Association; and 
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"(iii) contain infon11ation on each individual institution of higher education." 

Pub.L. 1I0-315, § 488(f)(3), in subpar. (B) as so redesignated, struck out "and the report to Congress described 
in subparagraph (B)" after "described in subparagraph (A)". 

Subsec. (g)(4)(C). Pub.L. 110-315, § 488(f)(2), redesignated former subpar. (D) as (C). Former subpar. (C) re­
designated (B). 

Pub.L. 110-315, § 488(f)(4), in subpar. (C) as so redesignated, struck out "the infon11ation reported under sub­
paragraph (B) and" after "the availability of'. 

Subsec. (g)(4)(D). Pub.L. 110-315, § 488(f)(2), redcsignatedsubpar. (D) as (C). 

Subsecs. (h) to (1). Pub.L. 110-315, § 488(g), added subsecs. (h) to(!). 

Subsec. (m). Pub.L. 110-315, § 101 l(c), added subsecs. (m). 

2000 Amendments. Subsec. (f)(I)(I). Pub.L. 106-386, § !601(c)(1), added subpar. (1). 

1998 Amendments. Subsec. (a)( I). Pub.L. 105-244, § 486(a)( 1 )(A), (B), substituted "upon request, through ap­
propriate publications, mailings, and electronic media, to an enrolled student and to any prospective student." 
for ", through appropriate publications and mailings, to all current sh1dents, and to any prospective student upon 
request." and, after the second sentence, inserted "Each eligible institution shall, on an annual basis, provide to 
all enrolled students a list of the information that is required to be provided by institutions to students by this 
section and section 444 of the General Education Provisions Act (also referred to as the Family Educational 
Rights and Privacy Act of 1974), together with a'statement of the procedures required to obtain such inforrna- tion.". 

Subsec. (a)(I)(F). Pub.L. 105-244, § 486(a)(l)(C), rewrote subpar. (F), which formerly read: 

"(F) a statement of the refund policy of the institution, as detem1ined under section 1091 b of this title, for the re­
turn of unearned tuition and fees or other refundable portion of cost, as described in subparagraph (E) of this 
paragraph, which refunds shall be credited in the following order: 

"(i) to outstanding balances on loans under part B of this subchapter for the period of enrollment for which a 
refund is required, · 

"(ii) to outstanding balances on loans under part C of this subchapter for the period of enrollment for which a 
refund is required, 

"(iii) to outstanding balances on loans under part D of this subchaptcr for the period of enrollment for which a 
refund is required, · 

"(iv) to awards under subpart I of part A of this subchapter, 

"(v) to awards under subpart 3 of part A of this subchapter, 
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"(vi) lo other student assistance, and 

"(vii) lo the student; 

"(viii) Redesignated (vii)". 

Subsec (a)(l)(M) to (0). Pub.L. 105-244, § 486(a)(l)(D) lo (F), struck out "and" at the end of subpar. (M); sub­
stituted"; and" for the period at the end of subpar. (N); and added subpar. (0). 

Subsec. (a)(J)(A). Pub.L. 105-244, § 486(a)(2), rewrote subpar. (A), which formerly read: "shall, for any aca­
demic year beginning more than 270 days after the Secretary first prescribes final regulations pursuant to such 
subparagraph (L), be made available to current and prospective students prior to enrolling or entering into any 
financial obligation; and;". 

Subsec. (a)(6). Pub.L. l 05-244, § 486(a)(3), added par. (6). 

Subsec. (b)( 1 )(A). Pub.L. 105-244, § 486(b)(J ), substituted "borrowers of loans" for "borrowers (individually .or 
in groups) of loans". 

Subsec. (b)(2)(C). Pub.L. 105-244, § 486(b)(2), added subpar. (C). 

Subsec. (d). Pub.L. 105-244, § 486(c), designated existing provisions as par. (I) and former pars. {I) and (2) as 
par. (l)(A) and (B), and inserted new pars. (2) and (3). 

Subsec: (e)(2). Pub.L. 105-244, § 486(d)(l), substituted "and the student's parents, guidance counselor" for "and 
his parents, his guidance counselor" and added the following sentence: "If the institution is a member of a na­
tional collegiate athletic association that compiles graduation rate data on behalf of the association's member in­
stitutions that the Secretary determines is substantially comparable to the information described in paragraph 
( 1 ), the distribution of the compilation of such data to all secondary schools in the United States shall fulfill the 
responsibility of the institution to provide information to a prospective student athlete's guidance counselor and 
coach." at the end. 

Subsec. (e)(9). Pub.L. 105-244, § 486(d)(2), rewrote par. (9), which formerly read: "This subsection shall not be 
effective until the first July 1 that follows, by more than 270 days, the date on which the Secretary first pre­
scribes final regulations pursuant to this subsection. The reports required by this subsection shall be due on that 
July I and each succeeding July 1 and shall cover the I-year period ending August 31 of the preceding year." 

Subsec. (l)(l)(F). Pub.L. 105-244, § 486(e)(l)(A), rewrote subpar. (F), which forn1erly read: "Statistics concern­
ing the occurrence on campus, during the most recent calendar year, and during the 2 preceding calendar years 
for which data are available, of the following criminal offenses reprnted to campus security authorities or local 
police agencies--

"(i) murder; 

"(ii) sex offenses, forcible or non forcible; 

"(iii) robbery; 

"(iv) aggravated assault; 
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"(v) burglary; and 

"(vi) motor vehicle theft." 

Subsec. (f)( 1 )(H), (I). Pub.L. 105-244, § 4 86( e )(! )(B), (C), struck out subpar. (H) and redesignatcd subpar. (I) as 
(H). Prior lo repeal, fonner subpar. (H) read: 

"(H) Statistics concerning the number ofan·ests for the following crimes occurring on campus: 

"(i) liquor law violations; 

"(ii) drug abuse violations; and 

"(iii) weapons possessions." 

Pub.L. 105-244, § 102(b)(3), substituted "section 1011 i of this title" for "section l !45g of this title" in subpar. 
(I), now redesignated (H). 

Subsec. (f)(4). Pub.L. 105-244, § 486(e)(5), (6), rcdcsignated fo1mer par. (4) as (5) and inserted a new par. (4). 
Fmmer par. (5) redesignated (6). 

Subsec. (f)(5). Pub.L. 105-244, § 486(e)(5), redesignated fonner par. (4) as (5). Fonner par. (5) redesignated (6). 

Pub.L. 105-244, § 486(e)(2)(A), (B), substituted "On an ailllual basis, each" for "Upon the request of the Secret­
ary, each" and "paragraph (l)(F)" for "paragraphs (l)(F) and (I)(H)" in former par. (4), prior to the redesigna­
tion of such par. ( 4) as (5). 

Subsec. (f)(5)(A). Pub.L. 105-244, § 486(e)(2)(C) to (E), substituted "Education and the Workforce" for 
"Education and Labor"; substituted "September I, 2000" for "September 1, 1995"; and struck out "and" at the 
end of former par. (4)(A), prior to the redesignation of such par. (4)(A) as (5)(A). 

Subsec. (f)(S)(B), (C). Pub.L. 105-244, § 486(e)(2)(F), (G), redesignated former subpar. (B) as (C) and inserted 
a new subpar. (B) in fonncr par. (4), prior to the redesignation of such par. (4) as (5). 

Subsec. (f)(6). Pub.L. 105-244, § 486(e)(5), redesignated former par. (5) as (6). 

Subsec. (f)(6)(A). Pub.L. 105-244, § 486(e)(3), rewrote fmmer par. (5)(A), prior to redcsignated as par. (6)(A). 
Prior to such redesignation, fom1er par. (5)(A) read: 

· "(S)(A) For purposes of this subsection, the term 'campus' includes--

"(i) any building or property owned or controlled by the institution of higher education within the same reas­
onably contiguous geographic area and used by the institution in direct support of, or related to its educational 

purposes; or 

"(ii) any building or property owned or controlled by student organizations recognized by the institution." 

Subsec. (f)(7). Pub.L. 105-244, § 486(e)(4), (5), substituted "paragraph (l)(F)" for "paragraphs (l)(F) and 
(l)(H)" and added "Such statistics shall not identify victims of crimes or persons accused of cnrnes." at the end 
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of fom1er par. (6) and redesignated such fonner par. (6) as par. (7). Former par. (7) was redesignated (8). 

Subsec. (!)(8). Pub.L. 105-244, § 486(e)(5), redesignated fonner par. (7) as (8). 

Subscc. (!)(9) to (15). Pub.L. 105-244, § 486(e)(7), added pars. (9) to (15). 

Subsec. (g)(l)(l), (J). Pub.L. 105-244, § 486(!)(1), added subpars. (1) and (J). 
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Subsec. (g)(4). Pub.L. 105-244, § 486(f)(3), (4), redesignated former par. (4) as (5) and inserted a new par. (4). 

Subsec. (g)(5). Pub.L. 105-244, § 486(!)(2), (3), struck out fonner par. (5) and redcsignated fonner par. (4) as 
(5). Prior lo repeal, fonner par. (5) read: 

"(5) Regulations and effective date 

"The Secretary shall issue final regulations to implement the requirements of this subsection not later than 180 
days following the enactment of this subsection. Each institution described in paragraph (l) shall make available 
its first report pursuant to this section not later than October 1, 1996." 

1997 Amendments. Subsec. (a)(3 )(B). Pub.L. I 05-18, Title VI, § 6000 I (a)( I), substituted "August 31" for "June 
30". 

Subsec. (e )(9). Pub.L. I 05-18, Title VI, § 60001 (a)(2), substituted "August 31" for" August 30". 

1996 Amendments. Subsec. (e)(9). Pub.L. 104-208, § IOl(e) [§ 308], substituted "August 30" for "June 30". 

1994 Amendments. Subsec. (g). Pub.L. I 03-382, § 360B(c), added subsec. (g). 

1993 Amendments. Subscc. (a)(l)(F)(i) to (iii). Pub.L. 103-208, § 2(h)(28), inserted "for the period of enroll­
ment for which a refund is required", following "of this subchapter" wherever appearing. 

Subsec. (a)(l)(F)(iv). Pub.L. 103-208, § 2(h)(29), inserted "under" following "awards". 

Subscc. (a)(l)(F)(vi). Pub.L. 103-208, § 2(h)(32), redesignated fonner cl. (vii) as (vi). Former cl. (vi), which re­
lated to awards under part C of subchapter I of chapter 34 of Title 42, was struck out. 

Subsec. (a)(l)(F)(vii). Pub.L. I 03-208, § 2(h)(30), struck out "provided under this subchapter" following 
"student assistance". 

Pub.L. 103-208, § 2(h)(32), redesignated fonner cl. (viii) as (vii). Fonner cl. (vii) was redesignated (vi). 

Subsec. (a)( I )(F)(viii). Pub.L. 103-208, § 2(h)(3 l ), substituted "student;" for "student.;". 

Pub.L. I 03-208, § 2(h)(32), redesignated fonner cl. (viii) as (vii). 

Subsec. (a)( l )(L). Pub.L. 103-208, § 2(h)(33 ), substituted "full-time," for "full-time". 
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Subsec. (a)(3)(A). Pub.L. I 03-208, § 2(h)(34), substituted ", for any academic year beginning more than 270 
days after the Secretary first prescribes final regulations pursuant to such subparagraph (L), be made available" 
for "be available beginning on July 1, 1993, and each year thereafter". 

Sub~ec. (b)(l)(A), (2)(A). Pub.L. 103-208, § 2(h)(35), substituted "under part" for "under parts" wherever ap­
peanng. 

Subsec. (d). Pub.L. 103-208, § 2(h)(36), substituted "paid employee of a tax-exempt organization." for "paid 
employee of a tax-exempt organization". 

Subscc. (e)(9). Pub.L. 103-208, § 2(h)(37), added subpar. (9). 

1992 Amendments. Subsec. (a)(l)(F). Pub.L. 102-325, § 486(a)(l)(A), inserted provisions relating to section 
109lb of this title. 

Pub.L. 102-325, § 486(a)(l)(B), inse11ed ", which refunds shall be credited in the following order:" following 
"paragraph". 

Subsec. (a)(l)(F)(i) to (viii). Pub.L. 102-325, § 486(a)(l)(B), added els. (i) through (viii). 

Subsec. (a)(I)(K). Pub.L. 102-325, § 486(a)(2), struck out "and" following "title;". 

Subsec. (a)(l)(L). Pub.L. 102-325, § 486(a)(3), as amended by section 2(k)(9) of Pub.L. 103-208, substituted 
11 institutions; 11 for 'cinstitutions. 11

• 

Pub.L. 102-325, § 486(a)(4), redesignated former subpar. (L), as added by section 201 of Pub.L. 101-610, as 
subpar. (M). 

Subsec. (a)(l)(M). Pub.L. 102-325, § 486(a)(4), redesignated former subpar. (L) •. as added by section 201 of 
Pub.L. 101-610, as subpar. (M). 

Pub.L. 102-325, § 486(a)(5), substituted "community service; and" for "community service.". 

Subsec. (a)(l)(N). Pub.L. 102-325, § 486(a)(6), added subpar. (N). 

Subsec. (b). Pub.L. 102-325, § 486(b), amended section generally, redesignating matter formerly set out preced­
ing par. (1) as par. (l)(A), and, as so redesignated, inserting provisions relating to part C of this subchapter, 
strilcing out fonner par. (1), which related to general information about average student indebtedness under parts 
B and D of this subchapter, redesignating former par. (2), with minor change, as par. (l)(A)(i), redesignating 
fonner par. (3) as par. (l )(A)(ii), and, as so redesignated, substituting provisions relating to sections l 078b, 
1077dd(c)(2) and 1087ee of this title for provisions relating to service under Peace Corps Act, Domestic Volun­
teer Service Act, or comparable service, redesignating portion of matter fonnerly set out following par. (3) as 
par. (l)(B), and, as so redesignated, inserting provisions relating to subpar. (A), redesignating portion of matter 
fonnerly set out following par. (2) as par. (2)(A), and, as so redesignated, substituting provisions relating to 
parts C and D of this subchapter for provisions relating to parts D and E of this subchapter, redesignating portion 
of matter formerly set out following par. (3) as par. (2)(A)(i), (ii) and (iii), adding par. (2)(A)(iv), striking out 
p011ion of matter formerly set out following par. (3), which required institution to submit information to holder 
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of Joan made under pa11 B of this subchapter, and adding par. (2)(B). 

Subscc. (f)(J)(F)(ii). Pub.L. 102-325, § 486(c)(l), substituted "sex offenses; forcible or nonforcible;" for "rape;". 

Subsec. (t)(7). Pub.L. 102-325, § 486(c)(2), added par. (7). 

1991 Amendments. Subsec. (a)( I )(L). Pub.L. I 02-26, § 1 O(a), substituted "fu II-time undergraduate students" for 
"full-time students". 

Subsec. (a)(J)(A). Pub.L. 102-26, § lO(b)(l), added "and" following "financial obligation;". 

Subsec. (a)(3)(B). Pub.L. 102-26, § 10(b)(2), substituted a period for"; and" following "the preceding year". 

Subsec. (a)(3)(C). Pub.L. 102-26, § lO(b)(3), struck out subpar. (C) which had required that infonnation which 
was to be disclosed had to be updated not less than biennially. 

Subsec. (a)(5). Pub.L. 102-26, § lO(c), added par. (5). 

Subsec. (b). Pub.L. I 02-164 required institution to require that borrower submit expected permanent address, 
name and address of expected employer, and address of next of kin during exit interview, and directed submis­
sion of this infornrntion to holder of loan made under part B of this subchapter. 

Subsec. (t)(l). Pub.L. 102-26, § l O(d), substituted "August 1, 199 l" for "September 1, 1991" in the provisions 
preceding subpar. (A) and in subpar. (F) substituted "calendar year" and "calendar years" for "school year" and 
"school years'', respectively. 

1990 Amendments. Subsec. (a)(l)(L). Pub.L. 101-610, § 201, added subpar. (L). 

Pub.L. 101-542, § 103(a), added subpar. (L). 

Subsec. (a)(3 ), ( 4). Pub.L. I 01-542, § I 03(b ), added pars. (3) and ( 4 ). 

Subsec. (b)(3). Pub.L. 101-610, § 202, added par. (3). 

Subsec. (d). Pub.L. 101-610, § 203, added provisions requiring Secretary to make available u1fonnation on can­
cellation and defennent of loan payments for service, to indicate maximum level of compensation student may 
receive to qualify for defem1ent, and to explicitly state that students working as paid employees for tax-exempt 
organizations may qualify for deferments. 

Subsec. (e). Pub.L. 101-542, § 104(a), added subsec. (e). 

Subsec. (t). Pub.L. 101-542, § 204(a), added subsec. (t). 

1987 Amendments. Subsec. (b). Pub.L. 100-500, § 15(10), inserted "(other than loans made pursuant to section 
1078-2 of this title)" after "part B of this subchapter". 
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Subsec. (d). Pub.L. 100-50, § 15(11), inserted provision that, in addition, such infonnation include information 
to enable borrowers to assess the practical consequences of loan consolidation, including differences in defer­
ment eligibility, interest rates, monthly payments, and finance charges, and samples of loan consolidation pro­
files to illustrate such consequences. 

Effective and Applicability Provisions 

2008 Acts. Except as otherwise provided, Pub.L. 110-315 and the amendments made by such Act shall take ef­
fect on Aug. 14, 2008, see Pub.L. 110-315, § 3, set out as an Effective and Applicability Provisions note under 
20 U.S.C.A. § I 001. 

Except as otherwise provided, amendments made by Title X of Pub.L. 110-315 effective Aug. 14, 2008, with 
provisions for effective date of regulations, see Pub.L. 110-315, § 1003, set out as an Effective and Applicability 
Provisions note under 15 U.S.C.A § 1638 

2000 Acts. Pub.L. 106-386, Div. B, Title VI, § 1601(c)(2), Oct. 28, 2000, 114 Stat. 1537, provided that: "1lle 
amendment made by this subsection [amending this section] shall take effect 2 years after the date of the enact­
ment of this Act [Oct. 28, 2000)." 

1998 Acts. Amendment by Pub.L. 105-244 effective Oct. 1, 1998, except as otherwise provided, see section 3 of 
Pub.L. 105-244, set out as a note under section 1001 of this title. 

1997 Acts. Section 6000l(b) of Pub.L. 105-18 provided that: 

"(!) In gcncral.--Except as provided in paragraph (2), the amendments made by subsection (a) [amending sub­
secs. (a)(3)(B) and (e)(9) of this section] are effective upon enactment [June 12, 1997]. 

"(2) Information disscmination.--No institution shall be required to comply with the amendment made by sub­
section (a)(l) [amending subsec. (a)(3)(B) of this section] before July 1, 1998." 

1993 Acts. For effective date of amendment by section 2 of Pub.L. 103-208, see section 5 of Pub.L. 103-208, set 
out as a note under section 1003 of this title. 

1992 Acts. Section 486(c)(3) of Pub.L. 102-325 provided that: "The amendment made by this subsection to sub­
paragraph (F)(ii) of section 485(f)(l) of the Act [subsec. (f)(l)(F)(ii) of this section] shall be effective with re­
spect to reports made pursuant to such section on or after September 1, 1993. The statistics required by subpara­
graph (F) of such section shall--

"(A) in the report required on September 1, 1992, include statistics concerning the occurrence on campus of of­
fenses during the period from August 1, 1991, to July 31, 1992; 

"(B) in the report required on September 1, 1993, include statistics concerning the occurrence on campus of of­
fenses during (i) the period from August 1, 1991; to December 31, 1991, and (ii) the calendar year 1992; 
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"(C) in the repmt required on September 1, 1994, include statistics concerning the occunence on campus of of­
fenses during (i) the period from August 1, 1991, to December 31, 1991, and (ii} the calendar years 1992 and 
l 993; and 

"(D) in the repo11 required on September 1 of 1995 and each succeeding year, include statistics concerning the 
occunence on campus of offenses during the three calendar years preceding the year in which the repo11 is made." 

Amendment by section 486(a), (b) and (c)(2) of Pub.L. 102-325 effective with respect to periods of enrollment 
beginning on or after July 1, 1993, see section 498(5) of Pub.L. 102-325, set out as a note under section 1088 of 
this title. 

1990 Acts. Section 104(b) of Pub.L. 101-542, as amended Pub.L. 102-26, § lO(e), Apr. 9, 1991, 105 Stat. 128, 
provided that: "The repo1t to the Secretary of Education required by the amendments made by this section 
[enacting subsec. (e) of this section] shall be due on July I, 1993, and annually thereafter, and shall cover the 
one-year period ending on June 30 of the preceding year. 

Section 204(c) of Pub. L. 101-542, provided that: "The amendments made by this section [enacting subsec. (f) 
of this section] shall take effect on September 1, 1991, except that the requirement of section 485(f)(l)(F) and 
(H) of the Higher Education Act of 1965 [subsec. (f)(I)(F) and (H) of this section] (as added by this section) 
shall be applied to require statistics with respect to school years preceding the date of enactment of this Act 
[Nov. 8, 1990] only to the extent that data conceming such years is reasonably available." 

1987 Acts. Amendment by Pub.L. 100-50 effective as if enacted as pal1 of the Higher Education Amendments of 
1986, Pub.L. 99-498, see section 27 of Pub.L. 100-50, set out as a note under section 1001 of this title. 

I 986 Acts. Section effective Oct. 17, 1986, except as otherwise provided, see section 2 of Pub.L. 99-498, set out 
as a note under section 1001 of this title. 

Subsec. (b) of this section applicable only to periods of enrollment begirming on or after July I, 1987, see sec­
tion 407(b) of Pub.L. 99-498, set out as a note under section 1091 of this title. 

Change of Name 

Committee on Labor and Human Resources of Senate changed to Committee on Health, Education, Labor, and 
Pensions of Senate by Senate Resolution No. 20, One Hundred Sixth Congress, Jan. 19, 1999. 

Any reference in any provision of law enacted before Jan. 4, 1995, to the Committee on Education and Labor of 
the House of Representatives treated as refening to the Committee on Economic and Educational Opportunities 
of the House of Representatives, see section l(a)(J) of Pub.L. 104-14, set out as a note preceding section 21 of 
Title 2, The Congress. 

Prior Provisions 
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A prior section I 092, Pub.L. 89-329, Title IV, § 485, as added Pub.L. 96-374, Title IV, § 45 l(a), Oct. 3, J 980, 
94 Stat. 1449, related to institutional and financial assistance information for students, prior to the general revi­
sion of this part by Pub.L. 99-498. 

Another prior section 1092, Pub.L. 89-329, Title V, § 508, fonnerly § 502, Nov. 8, 1965, 79 Stat. 1255, re­
numbered and amended Pub.L. 90-35, §§ 2(b), 7, June 29, 1967, 81 Stat. 82, 93, prohibiting the making of pay­
ments for religious purposes for authorized programs, was repealed by Pub.L. 94-482, Title l, § 151 (a)(2), Oct. 
12, 1976, 90 Stat. 2151. 

Model Institution Financial A id Offer Fonn 

Pub.L. 110-315, Title IV,§ 484, Aug. 14, 2008, 122 Stat. 3286, provided that: 

"(a) Model format 

"111e Secretary of Education shall--

"(!) Not later than six months after the date of enactment of the Higher Education Opportunity Act, convene a 
group of students, families of students, secondary school guidance counselors, representatives of institutions 
of higher education (including financial aid administrators, registrars, and business officers), and nonprofit 
consumer groups for the purpose of offering recommendations for improvements that--

"(A) can be made to fmancial aid offer forms; and 

"(B) include the infonnation described in subsection (b); 

"(2) develop a model fonnat for financial aid offer fonns based on the recommendations of the group; and 

"(3) Not later than one year after the date of enactment of the Higher Education Opportunity Act [Aug. 14, 2008)--

"(A) submit recommendations to the authorizing committees (as defined in section 103 of the Higher Edu­
cation Act of 1965 (20 U. S.C. 1003 ); and 

"(B) make the recommendations and model fo1mat widely available. 

"(h) Contents 

"The recommendations developed under subsection (a) for model financial aid offer fonns shall include, m a 
consumer-friendly manner that is simple and understandable, the following: 

"(!) Infonnation on the student's cost of attendance, including the following: 

"(A) Tuition and fees. 

"(B) Room and board costs. 

"(C) Books and supplies. 
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"(D) Transportation. 

"(2) The amount of financial aid that the student does not have to repay, such as scholarships, grants, and 
work-study assistance, offered to the student for such year, and the conditions of such financial aid. 

"(3) The types and amounts of Joans under part B, D, or E of title IV of the Higher Education Act of I 965 (20 
U.S.C. 1071 et seq., 1087a et seq., !087aa et seq.) for which the student is eligible for such year, and the ap­
plicable tcnns and conditions of such loans. 

"(4) The net amount that the student, or the student's family on behalf of the student, will have to pay for the 
student to attend the institution for such year, equal to--

"(A) the cost of attendance for the student for such year; minus 

"(B) the amount of financial aid described in paragraphs (2) and (3) that is offered in the financial aid offer 
form. 

"(5) Where a student or the student's family can seek additional infomiation regarding the financial aid offered. 

"(6) Any other i11fonnation the Secretary of Education dctennines necessary so that students and parents can 
make infmmed student Joan borrowing decisions.". 

[Except as otherwise provided, Pub.L. I 10-315 and the amendments made by such Act shall take effect on Aug. 
14, 2008, see Pub.L. 110-315, § 3, set out as an Effective and Applicability Provisions note under 20 U.S.C.A. § 
1001] 

Conforming Regulations 

Section 40 I (a) of Pub.L. 101-542 provided that: "The Secretary is authorized to issue regulations to carry out 
the provisions of this Act [Pub.L. 101-542, for distribution of which, see Short Title Note set out under section 
1001 ofthis title]." 

Congressional Findings for Pub.L. I 03-382 

Section 360B(b) of Pub.L. 103-382 provided that: "The Congress finds that--

"(!) participation in athletic pursuits plays an important role in teaching young Americans how to work on 
teams, handle challenges and overcome obstacles; 

"(2) participation in athletic pursuits plays an imponant role in keeping the minds and bodies of young Americ­
ans healthy and physically fit; 

"(3) there is increasing concern among citizens, educators, and public officials regarding the athletic opportunit­
ies for young men and women at institutions of higher education; 

"(4) a recent study by the National Collegiate Athletic Association found that in Division I-A institutions, only 
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20 percent of the average athletic depmtment operations budget of $1,310,000 is spent on women's athletics; 15 
percent of the average recruiting budget of $318,402 is spent on recruiting female athletes; the average scholar­
ship expenses for men is $1,300,000 and $505,246 for women; and an average of 143 grants are awarded to male 
athletes and 59 lo women athletes; 

"(5) female college athletes receive less than 18 percent of the athletics recruiting dollar and less than 24 percent 
of the athletics operating dollar; 

"(6) male college athletes receive approximately $179,000,000 more per year in athletic scholarship grants than 
female college athletes; 

"(7) prospective students and prospective student athletes should be aware of the commitments of an instinnion 
to providing equitable athletic opportunities for its men and women students; and 

"(8) knowledge of an institution's expenditures for women's and men's athletic programs would help prospective 
students and prospective student athletes make infonned judgments about the commitments of a given institution 
of higher education to providing equitable athletic benefits to its men and women students." 

Congressional Findings for Pub.L. 101-542 

Section 102 of Pub.L. 101-542 provided that: 'The Congress finds that--

"(!)education is fundamental to the development of individual citizens and the progress of the Nation as a whole; 

"(2) there is increasing concern among citizens, educators, and public officials regarding the academic perform­
ance of students at institutions of higher education; 

"(3) a recent study by the National Institute of Independent Colleges and Universities found that just 43 percent 
of students attending 4-year public colleges and universities and 54 percent of students entering private institu­
tions graduated within 6 years of enrolling; 

"(4) the academic performance of student athletes, especially student athletes receiving football and basketball 
scholarships, has been a source of great concern in recent years; 

"(5) more than I 0,000 athletic scholarships are provided annually by institutions of higher education; 

"(6) prospective students and prospective student athletes should be aware of the educational commitments of an 
institution of higher education; and 

"(7) knowledge of graduation rates would help prospective students and prospective student athletes make an in­
formed judgment about the educational benefits available at a given institution of higher education." 

Section 202 of Pub.L. 101-542 provided that: "l11e Congress finds that--

"(I) the reported incidence of crime, particularly violent crime, on some college campuses has steadily risen m 

recent years; 
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"(2) although annual 'National Campus Violence Surveys' indicate that roughly 80 percent of campus crimes are 
committed by a student upon another student and that approximately 95 percent of the campus crimes that are 
violent are alcohol- or drug-related, there are currently no comprehensive data on campus crimes; 

"(3) out of 8,000 postsecondary institutions participating in Federal student aid programs, only 352 colleges and 
universities voluntarily provide crime statistics directly through the Unifonn Crime Report of the Federal Bur­
eau of Investigation, and other institutions report data indirectly, through local police agencies or States, in a 
manner that docs not pem1it campus statistics to be separated; 

"(4) several State legislatures have adopted or are considering legislation to require reporting of campus crime 
statistics and dissemination of security practices and procedures, but the bills are not unifonn in their require­
ments and standards; 

"(5) students and employees of institutions of higher education should be aware of the incidence of crime on 
campus and policies and procedures to prevent crime or to report occurrences of crime; 

"(6) applicants for enrollment at a college or university, and their parents, should have access to information 
about the crime statistics of that institution and its security policies and procedures; and 

"(7) while many institutions have established crime preventive measures to increase the safety of campuses, 
there is a clear need--

"(A) to encourage the development on all campuses of security policies and procedures; 

"(B) for unifonnity and consistency in the reporting of crimes on campus; and 

"(C} to encourage the development of policies and procedures to address sexual assaults and racial violence 
on college campuses." 

CROSS REFERENCES 

Crime victims' rights, rights afforded and best efforts to accord rights, procedures to promote compliance, 
see 18 U SCA § 3 771 . 
Grants to institutions of higher education and model programs and strategies, see 20 USCA § 7132. 

CODE OF FEDERAL REGULATIONS 

Student assistance generally, see 34 CFR § 668. I et seq. 

LAW REVIEW COMMENTARIES 

When ignorance is not bliss: In search of racial and gender equity 111 intercollegiate athletics. Rodney I(_ 

Smith, 61 Mo.L.Rcv. 329 (1996). 

NOTES OF DECISIONS 

Campus crime 2 
Regulations I 
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1. Regulations 

Secretary of Education exceeded his authority in promulgating amendments to tuition refund regulations under 
Higher Education Act (HEA) which required educational institutions to refund to Department of Education 
funds required to be paid out-of-pocket by students withdrawing from programs for which they were also receiv­
ing financial supp01i under HEA, but which funds students had not yet paid at time of their withdrawal; express 
language of enabling statute pennitted institutions to retain such funds, and regulatory language characterized as 
ambiguous by Secretary merely established distribution mechanism for refund calculated elsewhere in regula­
tions and stated that refund policy was detennined elsewhere in regulations. California Cosmetology Coalition v. 
Riley, C.A.9 (Cal.) 1997, 110 F.3d 1454. Colleges And Universities<€:= 9.20(1) 

2. Campus crime 

University counsel reasonably believed location of student's assault on another student brought incident within 
university's duty under Clery Act provision requiring universities accepting federal funding to make reports to 
campus community on certain crimes considered to be a threat to students and employees, and thus, university's 
issuance of crime ale11 was covered by qualified· privilege under Rhode Island law from liability for defamation 
based on reasonable belief that publisher had legal duty to speak out; there was no showing university thought 
incident occmTed outside Act's geographic purview, and while counsel stated she was not concerned with specif­
ic address of incident, she considered its location and concluded it had taken place in vicinity of campus and in 
area frequented by students. Havlik v. Johnson & Wales University, C.A.1 (R.I.) 2007, 509 F.3d 25. Libel And 
Slander €::= 43 

Victim of assault by fellow university student suffered severe or aggravated bodily injury, and thus, the assault 
was an aggravated assault, within meaning of Cle1y Act provision requiring universities participating in federal 
student financial assistance programs to make timely reports to campus community on aggravated assaults com­
mitted on public property that were considered a threat to students and employees, and thus, university had legal 
duty to issue crime alert regarding assault, for purposes of qualified privilege under Rhode Island law from liab­
ility for defamation based on good faith, con-eel or reasonable belief that publisher of statement had legal duty to 
speak out; although incident was labeled by police as a simple assault, victim suffered a concussion and skull 
fracture. Havlik v. Johnson & Wales University, D.R.1.2007, 490 F.Supp.2d 250, affinned 509 F.Jd 25. Colleges 
And Universities€::= 5; Libel And Slander€::= 43 

20 U.S.C.A. § 1092, 20 USCA § 1092 
Cunent through P.L. 110-449 approved l l-21-08 

Copr. (C) 2008 Thomson Reuters/West. No Claim to Orig. U.S. Govt. Works 
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United States Code Annotated Currentness 
Title 20. Education 

Effective: January 8, 2002 

Chapter 31. General Provisions Concerning Education (Refs & Annas) 

Page 1 

r-IID Subchapter lll. General Requirements and Conditions Concerning Operation and Administration of 
Education Programs: General Authority of Secretary (Refs & Annas) 

"@Part 4. Records; Privacy; Limitation on Withholding Federal Funds 
-+ § 1232g. Family educational and privacy rights 

(a) Conditions for availability of funds to educational agencies or institutions; inspection and review of education 
records; specific information to be made available; procedure for access to education records; reasonableness ohime 
for sucb access; hearings; written explanations by parents; definitions 

(l)(A) No funds shall be made available under any applicable program to any educational agency or institution 
which has a policy of denying, or which effectively prevents, the parents of students who are or have been in 
attendance at a school of such agency or at such institution, as the case may be, the right to inspect and review the 
education records of their children. If any material or document in the education record of a student includes 
information on more than one student, the parents of one of such students shall have the right to inspect and review 
only such part of such material or document as relates to such student or to be informed of the specific information 
contained in such part of such material. Each educational agency or institution shall establish appropriate procedures 
for the granting of a request by parents for access to the education records of their cb ildren within a reasonable 
period of time, but in no case more than forty-five days after the request has been made. 

(B) No funds under any applicable program shall be made available to any State educational agency (whether or not 
that agency is an educational agency or institution under this section) that has a policy of denying, or effectively 
prevents, the parents of students the right to inspect and review the education records maintained by the State 
educational agency on their children who are or have been in attendance at any school of an educational agency or 
institution that is subject to the provisions of this section. 

(C) The first sentence of subparagraph (A) shall not operate to make available to students ill institUtions of 
postsecondary education the following materials: 

(i) financial records of the parents of the student or any information contained therein; 

(ii) confidential letters and statements of recorrunendation, which were placed in the education records prior to 
January I. 1975, if such letters or statements are not used for purposes other than those for which they were 
specifically intended; 

(iii) if the student has signed a waiver of the student's right of access under this subsection in accordance with 
subparagraph (D), confidential recommendations--
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(I) respecting admission to any educational agency or institution, 

(II) respecting an application for employment, and 

(111) respecting the receipt of.an honor or honorary recognition. 

(D) A student or a person applying for admission may waive his right of access to confidential statements described 
in clause (iii) of subparagraph (C), except that such waiver shall apply to recommendations only if (i) the student is, 
upon request, notified of the names of all persons making confidential recommendations and (ii) such 
recommendations are used solely for the purpose for which they were specifically intended. Such waivers may not 
be required as a condition for admission to, receipt of financial aid from, or receipt of any other services or benefits 
from such agency or institution. 

(2) No funds shall be made available under any applicable program to any educational agency or institution unless 
the parents of students who are or have been in attendance at a school of such agency or at such institution are 
provided an opportunity for a hearing by such agency or institution, in accordance with regulations of the Secretary, 
to challenge the content of such student's education records, in order to insure that the records are not inaccurate, 
misleading, or otherwise in violation of the privacy rights of students, and to provide an oppo1tunity for the 
correction or deletion of any such inaccurate, misleading or otherwise inappropriate data .contained therein and to 
insert into such records a written explanation of the parents respecting the content of such records. 

(3) For the purposes of this section the term "educational agency or institution" means any public or private agency 
or institution which is the recipient of funds under any applicable program. 

(4)(A) For the purposes of this section, the term "education records" means, except as may be provided otherwise in 
subparagraph (B), those records, files, documents, and other materials which--

(i) contain infonnation directly related to a student; and 

(ii) are maintained by an educational agency or institution or by a person acting for such agency or institution. 

(B) The te1m "education records" does not include--

(i) records of instructional, supervisory, and administrative personnel and educational personnel ancillary 
thereto which are in the sole possession of the maker thereof and which are not accessible or revealed to any 
other person except a substitute; 

(ii) records maintained by a law enforcement unit of the educational agency or institution that were created by 
that law enforcement unit for the purpose of law enforcement; · 

(iii) in the case of persons who are employed by an e.ducational agency or institution but who are not in 
attendance at such agency or institution, records made and maintained in the normal course of business which 
relate exclusively to such person in that person's capacity as an employee and are not available for use for any 
other purpose; or 

(iv) records on a student who is eighteen years of age or older, or is attending an institution of postsecondary 
education, which are made or maintained by a physician, psychiatrist, psychologist, or other recognized 
professional or paraprofessional acting in his professional or paraprofessional capacity, or assisting in that 
capacity, and which are made, maintained, or used only in connection with the provision of treatment to the 
student and are not available to anyone other than persons providing such treatment, except that such records 
can. be ~ersonally reviewed by a physician or other appropriate professional of the stu.dent's choice. 
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(5)(A) For the purposes of this section the term "directory information" relating to a student includes the following: 
the student's name, address, telephone listing, date and place of birth, major field of study, participation in officially 
recognized activities and sports, weight and height of members of athletic teams, dates of attendance, degrees and 
awards received, and the most recent previous educational agency or institution attended by the student. 

(B) Any educational agency or institution making public directory information shall give public notice of the 
categories of i11fo11nation which it has designated as such information with respect to each student attending the 
institution or agency and shall allow a reasonable period of time after such notice has been given for a parent to 
inform the institution or agency that any or all of the information designated should not be' released without the 
parent's prior consent. 

(6) For the purposes of this section, the term "student" includes any person with respect to whom an educational 
agency or institution maintains education records or personally identifiable information, but does not include a 
person who has not been in attendance at such agency or institution. 

(b) Release of education records; parental consent requirement; exceptions; compliance with judicial orders and 
subpoenas; audit and evaluation of federally-supported education programs; recordkeeping 

(l) No funds shall be made available under any applicable program to any educational agency or institution which 
has a policy or practice of permitting the release of education records (or personally identifiable information 
contained therein other than directory information, as defined in paragraph (5) of subsection (a) of this section) of 
students without the written consent of their parents to any individual, agency, or organization, other than to the 
following--

(A) otber school officials, including teachers within the educational institution or local educational agency, who 
have been determined by such agency or institution to have legitimate educational interests, including the 
educational interests of the child for whom consent would otherwise be required; 

(B) officials of other schools or school systems in which the student seeks or intends to enroll, upon condition 
that the student's parents be notified of the transfer, receive a copy of the record if desired, and have an 
opportunity for a he~ring to challenge the content of the record; 

(C) (i) authorized representatives of (I) the Comptroller General of the United States, (11) the Secretary, or (III) 
State educational authorities, under the conditions set forth in paragraph (3), or (ii) authorized representatives of 
the Attorney General for law enforcement purposes under the same conditions as apply to the Secretary under 
paragraph (3 ); 

(D) in connection with a student's application for, or receipt of, fi~ancial aid; 

(E) State and local officials or authorities to whom such information is specifically allowed to be reported or 
disclosed pursuant to State statute adopted-- . 

(i) before November 19, 1974, if the allowed reporting or disclosure concerns the juvenile justice system 
and such system's ability to effectively serve the student whose records are released, or · 

(ii) after November 19, 1974, if--

(I) the allowed reporting or disclosure concerns the juve11ile justice system and such system's ability to 
effectively serve, prior to adjudication, the student whose records are released; and 
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(II) the officials and authorities to whom such information is disclosed certify in writing to the 
educational agency or institution that the information will not be disclosed to any other party except as 
provided under State law without the prior written consent of the parent cifthe student. [FN I] 

(F) organizations conducting studies for, or on behalf of, educational agencies or institutions for the purpose of 
developing, validating, or ad.ministering predictive tests, ad.ministering student aid programs, and improving 
instruction, if such studies are conducted in such a manner as will not permit the personal identification of 
students and their parents by persons other than representatives of such organizations and such information will 
be destroyed. when no longer needed for the purpose for which it is conducted.; 

(G) accrediting organizations in order to carry out their accrediting functions; 

(H) parents of a dependent student of such parents, as defined in section 152 of Title 26; 

(I) subject to regulations of the Secretary, in connection with an emergency, appropriate persons if the 
knowledge of such information is necessary to protect the health or safety of the student or other persons; and 

(J)(i) the entity or persons designated in a Federal grand jury subpoena, in which case the court shall order, for 
good cause shown, the educational agency or institution (and any officer, director, employee, agent, or attorney 
for such agency or institution) on which the subpoena is served, to not disclose to any person the existence or 
contents of the subpoena or any information furnished to the grand jury in response to the subpoena; and 

(ii) the entity or persons designated in any other subpoena issued for a Jaw enforcement purpose, in which case 
the court or other issuing agency may order, for good cause shown, the educational agency or institution (and 
any officer, director, employee, agent, or attorney for such agency or institution) on which the subpoena is 
served, to not disclose to any person the existence or contents of the subpoena or any information furnished in 
response to the subpoena. 

Nothing in subparagraph (E) of this paragraph shall prevent a State from further limiting the number or type of State 
or local officials who will continue to have access thereunder. 

(2) No funds shall be made available under any applicable program to any educational agency or institution which 
has a policy or practice of releasing, or providing access to, any personally identifiable information in education 
records other than directory information, or as is permitted under paragraph ( 1) of this subsection, unless--

(A) there is written consent from the student's parents specifying records tci be released, the reasons for such 
release, and to whom, and with a copy of the records to be released to the student's parents and the student if 
desired by the parent~, or 

(B) except as provided in paragraph (l )(J), such information is furnished in compliance with judicial order, or 
pursuant to any lawfully issued subpoena, upon condition that parents and the students are notified of all such 
orders or subpoenas in advance of the compliance therewith by the educational institution or agency. 

(3) Nothing contained in this section shall preclude authorized representatives of (A) the Comptroller General of the 
United States, (B) the Secretary, or (C) State educational authorities from having access to student or other records 
which may be necessary in connection with the audit and evaluation of Federally-supported education programs, or 
in connection with the enforcement of the Federal legal requirements which relate to such programs: Prnvided, That 
except when collection of personally identifiable information is spec~fically auth~rized by Feder~! law, an~ data 
collected by such officials shall be protected in a manner which will not permit the personal 1dent1ficat10n of 
students and their parents by other than those officials, and such personally identifiable data shall be destroyed when 
no longer needed for such audit, evaluation, and enforcement of Federal legal requirements. 
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(4)(A) Each educational agency or institution shall maintain a record, kept with the education records of each 
student, which will indicate all individuals (other than those specified .in paragraph (l)(A) of this subsection), 
agencies, or organizations which have requested or obtained access to a student's education records maintained by 
such educational agency or institution, and which will indicate specifically the legitimate interest that each such· 
person, agency, or organization has in obtaining this information. Such record of access shall be available only lo 
parents, to the school official and his assistants who are responsible for the custody of such records, and to persons 
or organizations authorized in, and under the conditions of, clauses (A) and (C) of paragraph (1) as a means of 
auditing the operation of the system. 

(B) With respect to this subsection, personal infonnation shall only be transferred to a third party on the condition 
that such party will not permit any other party to have access to such information without the written consent of the 
parents of the student. If a third party outside the educational agency or institution permits access to information in 
violation of paragraph (2)(A), or fails to destroy information in violation of paragraph (l)(F), the educational agency 
or lnstilution shall be prohibited from permitting access to information from education records to that third party for 
a period of not less than five years. 

(5) Nothing in this section shall be construed to prohibit State and local educational officials from having access to 
student or other records which may be necessary in connection with the audit and evaluation of any federally or 
State supported education program or in connection with the enforcement of the Federal legal requirements which 
relate to any such program, subject to the conditions specified in the proviso in paragraph (3). 

(6)(A) Nothing in this section shall be construed to prohibit an institution of postsecondary education from 
disclosing, to an alleged victim of any crime of violence (as that term is defined in section 16 of Title 18), or a 
nonforcible sex offense, the final results of any disciplinary proceeding conducted by such institution against the 
alleged perpetrator of such crime or offense with respect to such crime or offense. 

(B) Nothing in this section shall be construed to prohibit an institution of postsecondary education from disclosing 
the final results of any disciplinary proceeding conducted by such institution against a student who is an alleged 
perpetrator of any crime of violence (as that term is defined in section 16 of Title 18), or a nonforcible sex offense, if 
the institution determines as a result of that disciplinary proceeding that the student committed a violation of the 
institution's rules or policies with respect to such crime or offense. 

(C) For the purpose of this paragraph, the final results of any disciplinary proceeding--

(i) shall include only the name of the student, the violation committed, and any sanction imposed by the 
institution on that student; and 

. (ii) may include the name of any other student, such as a victim or witness, only with the written consent of that 
other student. · · 

(7}(A) Nothing in this section may be construed to prohibit an educational institution from disclosing information 
provided to the institution under section 1407 l of Title 42 concerning registered sex offenders who are required to 
register under such section. 

(B} The Secretary shall take appropriate steps to notify educational institutions that disclosure of information 
described in subparagraph (A) is permitted. 

(c) Surveys or data-gathering activities; regulations 

Not later than 240 days after October 20, 1994, the Secretary shall adopt appropriate regulations or procedures, or 
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identify existing regulations or procedures, which protect the rights of privacy of students and their families in 
connection with any surveys or data-gathering activities conducted, assisted, or authorized by the SecretaI)' or an 
administrative head of an education agency. Regulations established under this subsection shall include provisions 
controlling the use, dissemination, and protection of such data. No survey or data-gathering activities shall be 
conducted by the Secretary, or an administrative head of an education agency under an applicable program, unless 
such activities are authorized by law. 

(d) Students' rather than parents' permission or consent 

For the purposes of this section, whenever a student has attained eighteen years of age, or is attending an institution 
of postsecondary education, the permission or consent required of and the rights accorded to the parents of the 
student shall thereafter only be required of and accorded to the student. 

(e) Informing parents or students ofrights under this section 

No funds shall be made available under any applicable program to any educational agency or institution unless such 
agency or institution effectively informs the parents of students, or the students, if they are eighteen years of age or 
older, or are attending an institution of postsecondary education, of the rights accorded them by this section. 

(f) Enforcement; termination of assistance 

The Secretary shall take appropriate actions to enforce this section and to deal with violations of this section, in 
accordance with this chapter, except that action to terminate assistance may be taken only if the Secretary finds there 
has been a failure to comply with this section, and he has determined that compliance can.not be secured by 
voluntary means. 

(g) Office and review board; creation; functions 

The Secretary shall establish or designate an office and review board within the Department for the purpose of 
investigating, processing, reviewing, and adjudicating violations of this section and complaints which may be filed 
concerning alleged violations of this section. Except for the conduct of hearings, none of the functions of the 
Secretary under this section shall be carried out in any of the regional offices of such Department. 

(h) Disciplinary records; disclosure 

Nothing in this section shall prohibit an educational agency or institution from--

(1) including appropriate infonnation in the education record of any student concerning disciplinary action 
taken against such student for conduct that posed a significant risk to the safety or well-being of that student, · 
other students, or other members of the school community; or 

(2) disclosing such information to teachers and school officials, including teachers and school officials in other 
schools, who have legitimate educational interests in the behavior of the student. 

(i) Drug and alcohol violation disclosures 

(1) Jn general 

(I) In general 
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Nothing in this Act or the Higher Education Act of 1965 [20 U.S.C.A. § 1001 et seg,] shall be construed to prohibit 
an institution of higher education from disclosing, to a parent or legal guardian of a student, information regarding 
any violation of any Federal, State, or local Jaw, or of any rule or policy of the institution, governing the use or 
possession of alcohol or a controlled substance, regardless of whether that information is contained in the student's 
education records, if--

(A) the student is under the age of 21 ; and 

(B) the institution detennines that the student has committed a disciplinary violation with respect to such use or 
possession. 

(2) State Jaw regarding disclosure 

(2) State Jaw regarding disclosure 

Nothing in paragraph (l) shall be construed to supersede any provision of State law that prohibits an institution of 
higher education from making the disclosure described in subsection (a) of this section. 

U) Investigation and prosecution of terrorism 

(I) In general 

(I) In general 

Notwithstai1ding subsections (a) through (i) or any provision of State Jaw, the Attorney General (or any Federal 
officer or employee, in a position not lower than an Assistant Attorney General, designated by the Attorney General) 
may submit a written application to a court of competent jurisdiction for an ex parte order requiring an educational 
agency or institution to permit the Attorney General (or his designee) to--

(A) collect education records in the possession of the educational agency or institution that are relevant to an 
authorized investigation or prosecution of an offense listed in section 2332b(g)(5)(B) of Title 18, or an act of 
domestic or international terrorism as defined in section 2331 of that title; and 

(B) for official purposes related to the investigation or prosecution of an-offense described in paragraph (1 )(A), 
retain, disseminate, and use (including as evidence at trial or in other administrative or judicial proceedings) 
such records, consistent with such guidelines as the Attorney General, after consultation with the Secretary, 
shall issue to protect confidentiality. 

(2) Application and approval 

(A) In general 

(A) In general 

An application under paragraph (I) shall certify that there are specific and articulable facts giving reason to believe 
that the education records are likely to contain information described in paragraph (!)(A). 

(B) The court shall issue an order described in paragraph (!) if the court finds that the application for the order 
includes the certification described in subparagraph (A). 
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(2) Application and approval 

(A) In general 

(A) Jn general 

An application under paragraph (1) shall certify that there are specific and articulable facts giving reason to believe 
that the education records are likely to contain information described in paragraph (I )(A). 

(B) The cowt shall issue an order described in paragraph (1) if the court finds that the application for the order 
includes the certification described in subparagraph (A). 

(3) Protection of educational agency or institution 

(3) Protection of educational agency or institution 

An educational agency or institution that, in good faith, produces education records in accordance with an order 
issued under this subsection shall not be liable to any person for that production. 

( 4) Record-keeping 

( 4) Record-keeping 

Subsection (b)(4) of this section does not apply to education records subject to a court order under this subsection. 

CREDIT(S) 

(Pub.L. 90-247, Title IV,§ 444, formerly§ 438, as added Pub.L. 93-380, Title V, § 513(a), Aug. 21, 1974, 88 Stat. 
571, and amended Pub.L. 93-568, § 2(a), Dec. 31, 1974, 88 Stat. 1858; Pub.L. 96-46, § 4(c), Aug. 6, 1979, 93 Stat. 
342; Pub.L. 96-88, Title llJ. § 301. Title V. § 507, Oct. 17, 1979, 93 Stat. 677, 692; Pub.L. 99-514, § 2, Oct. 22, 
1986, 100 Stat. 2095; Pub.L. IOJ-542, Title II,§ 203, Nov. 8, 1990, 104 Stat. 2385; Pub.L. 102-325, Title XV,§ 
l555(a), July 23, 1992, 106 Stat. 840; renumbered§ 444 and amended Pub.L. 103-382, Title II.§§ 212(b)(J), 249, 
261(h), Oct. 20, 1994, 108 Stat. 3913, 3924, 3928; Pub.L. 105-244. Title IX. §§ 951, 952, Oct. 7, 1998, 112 Stat. 
1835, 1836; Pub.L. 106-386, Div. B, Title VJ,§ 160l(d), Oct. 28, 2000, 114 Stat. 1538; Pub.L. 107-56, Title V, § 
5 07, Oct. 26, 200 I, 115 Stat. 367; Pub. L. 107-110. Title X, § 1062(3), Jan. 8, 2002, 115 Stat. 2088 .) 

[FN l] So in original. The period probably should be a comma. 

Current through P.L. 110-120 (excl~ding P.L. 110-114 and 110-116) approved 11-19-07 
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Code of Federal Regulations Currentness 
Title 34. Education 

Subtitle A. Office oftbe Secretary, Depaiiment 
of Education 

-+ Part 99. Family Educational Rights and 
Privacy (Refs & Annos) 

Subpart A. General 

§ 99.l To which educational agencies or 
institutions do these regulations applv'/ 

(a) Except as otherwise noted in § 99.10, this part 
applies lo an educational agency or institution to 
which funds have been made available under any 
program administered by the Secretary, if--

(I) The educational institution provides 
educational services or instruction, or both, to 
students; or 

(2) The educational agency is authorized to 
direct and control public elementary or 
secondary, or postsecondary educational 
institutions. 

(b) This part does not apply to an educational agency 
or institution solely because students attending that 
agency or institution receive non-monetary benefits 
under a program referenced in paragraph (a) of this 
section, if no funds under that program are made 
available to the agency or institution. 

(c) The Secretary considers funds to be made 
available to an educational agency or institution of 
funds under one or more of the programs referenced 
in paragraph (a) of this section--

( l) Are provided to the agency or institution by 
grant, cooperative agreement, contract, subgrant, 
or subcontract; or 

(2) Are provided to students attending the agency 
or institution and the funds may be paid to the 
agency or institution by those students for 
educational purposes, such as under the Pell 
Grant Program and the Guaranteed Student Loan 
Program (Titles JV-A-I and IV-B, respectively, 
of the Higher Education Act of 1965, as 

Page I 

amended). 

(d) If an educational agency or institution receives 
funds under one or more of tl1e programs covered by 
this section, the regulations in this part apply to the 
recipient as a whole, including each of its 
components (such as a department within a 
university), 

§ 99.2 What is the purpose of these regulations? 

The purpose of this part is to set out requirements for 
the protection of privacy of parents and students 
under section 444 of the General Education 
Provisions Act, as amended. 

§ 99.3 What definitions applv to these regulations'/ 

The following definitions apply to this part: 

Act means the Family Educational Rights and 
Privacy Act of 1974, as amended, enacted as section 
444 of the General Education Provisions Act. 

Attendance includes, but is not limited to: 

(a) Attendance in person or by correspondence; and 

(b) The period during which a person is working 
under a work-study program. 

Dates of attendance. 

(a) The tenn means the period of time during which a 
student attends or attended an educational agency or 
institution. Examples of dates of attendance include 
an academic year, a spring semester, or a first 
quarter. 

(b) The tenn does not include specific daily records 
of a student's attendance at an educational agency or 
institution. 

Directory information means information contained 
in an education record of a student that would not 
generally be considered harmful or an invasion of 
privacy if disclosed. It includes, but is not limited to, 
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the student's name, address, telephone listing, 
electronic mail address, photograph, date and place of 
birth, major field of study, dates of attendance, grade 
level, enrollment status (e.g., undergraduate or 
graduate; full-time or part-time), participation in 
officially recognized activities and sports, weight and 
height of members of athletic teams, degrees, honors 
and awards received, and the most recent educational 
agency or ·institution attended. 

Disciplinary action or proceeding means the 
investigation, adjudication, or imposition of sanctions 
by an educational agency or institution with respect 
to an infraction or violation of the internal rules of 
conduct applicable to students of the agency or 
institution. 

Disclosure means to permit access to or the release, 
transfer, or other communication of personally 
identifiable information contained in education 
records to any party, by any means, including oral, 
written, or electronic means. 

Educational agency or institution means any public or 
private agency or institution to which this part applies 
UJlder § 99. ](a). 

Education records. 

(a) The term means those records that are: 

(I) Directly related to a student; and 

(2) Maintained by an educational agency or 
institution or by a party acting for the agency or 
institution. 

(b) The tenn does not include: 

(I) Records that are kept in the so le possession of the 
maker, are used only as a personal memory aid, and 
are not accessible or revealed to any other person 
except a temporary substitute for the maker of the 
record. 

(2) Records of the \aw enforcement unit of an 
educational agency or institution, subject to the 
provisions of§ 99.8. 

(3)(i) Records relating to an individual who is 
employed by an educational agency or institution, 
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that: 

(A) Are made and maintained in the normal course of 
business; 

(B) Relate exclusively to the individual in that 
individual's capacity as an employee; and 

(C) Are not available for use for any other purpose. 

(ii) Records relating to an individual in attendance at 
the agency or institution who is employed as a result 
of his or her status as a student are education records 
and not excepted under paragraph (b)(3)(i) of this 
definition. 

(4) Records on a student who is 18 years of age or 
older, or is attending an institution of postsecondary 
education, that are: 

(i) Made or maintained by a physician, psychiatrist, 
psychologist, or other recognized professional or 
paraprofessional acting in his or her professional 
capacity or assisting in a paraprofessional capacity; 

(ii) Made, maintained, or used only in connection 
with treatment of the student; and 

(iii) Disclosed only to individuals providing the 
treatment. For the purpose of this definition, 
"treatment" does not include remedial educational 
activities or activities that are part of the program of 
instruction at the agency or institution; and 

(5) Records that only contain information about an 
individual after he or she is no longer a student at that 
agency or institution. 

Eligible student means a student who has reached 18 
years of age'or is attending an institution of 
postsecondary education. 

Institution of postsecondary education means an 
institution that provides education to students beyond 
the secondary school level; "secondary school level" 
means the educational level (not beyond grade 12) at 
which secondary education is provided as determined 
under State law. 

Parent means a parent of a student and includes a 
natural parent, a guardian, or an individual acting as a 
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parent in the absence of a parent or a guardian. 

Party means an individual, agency, institution, or 
organization. 

Personally identifiable information includes, but is 
not limited to: 

(a) The student's name; 

(b) The name of the student's parent or other family 
member; 

(c) The address of the student or student's family; 

(d) A personal identifier, such as the student's social 
security number or student number; 

(e) A list of personal characteristics that would make 
the student's identity easily traceable; or 

(f) Other information that would make the student's 
identity easily traceable. 

Record means any information recorded in any way, 
including, but not limited to, handwriting, pri~t, 
computer media, video or audio tape, film, microfilm, 
and microfiche. 

Secretary means the Secretary of the U.S. 
Department of Education or an official or employee 
of the Department of Education acting for the 
Secretary under a delegation of authority. 

Student, except as otherwise specifically provided in 
this part, means any individual who is or has been in 
attendance at an educational agency or institution and 
regarding whom the agency or institution maintains 
education records. 

§ 99.4 What are the r·ights of parents? 

An educational agency or institution shall give full 
riahts under the Act to either parent, unless the 
a:ency or institution has been provided with evidence 
that there is a court order, State statute, or legally 
binding document relating to such matters as divorce, 
separation, or custody that specifically revokes these 
rights. 

§.J9.5 What arc the rights of students? 

Page 3 

(a) When a student becomes an elig.ible student, the 
rights accorded to, and consent requJTed of, parents 
under this part transfer from the parents to the 
student. 

(b) The Act and this part do no.t ~revent educa.tiona~ 
agencies or institutions from g1vmg students nghts m 
addition to those given to parents. 

(c) An individual who is or has been.a student a: a~ 
educational institution and who applies for adm1ss1on 
at another component of that institution does not have 
riahts under this part with respect to records 
m~intained by that other component, including 
records maintained in connection with the student's 
application for admission, unless the student is 
accepted and attends that other component of the 
institution. 

§ 99.6 !Reserved] 

§ 99.7 What must an educational agencv ur 
institution include in its annual notification? 

(a)( 1) Each educational agency or institution. shall 
annually notify parents of students currently in 

attendance, or eligible students currently in 
attendance, of their rights under the Act and this part. 

(2) The notice must inform parents or eligible 
students that they have the right to--

(i) Inspect and review the student's education 
records; 

(ii) Seek amendment of the student's education 
records that the parent or eligible student 
believes to be inaccurate, misleading, or 
otherwise in violation of the student's privacy 
rights; 

(iii) Consent to disclosures of personally 
identifiable information contained in the 
student's education records, except to the extent 
that the Act and § 99.3 l authorize disclosure 
without consent; and 

(iv) File with the Department a complaint under 
§ § 99 .63 and 99 .64 concerning alleged failures 
by the educational agency or institution to 
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comply with the requirements of the Act and this 
part. 

(3) The notice must include all of the following: 

(i) The procedure for exercising the right to 
inspect and review education records. 

(ii) The procedure for requesting amendment of 
records under§ 99.20. 

(iii) If the educational agency or institution has a 
policy of disclosing education records under.§__ 
99 .31 Ca)(]), a specification of criteria for 
determining who constitutes a school official and 
what constitutes a legitimate educational interest. 

(b) An educational agency or institution may provide 
this notice by any means that are reasonably likely to 
inform the parents or eligible students of their rights. 

(I) An educational agency or institution shall 
effectively notify parents or eligible students 
who are disabled. 

(2) An agency or institution of elementary or 
secondary education shall effectively notify 
parents who have a primary or home language 
other than English. 

§ 99.8 What provisions apply to records of a law 
enforcement unit? 

(a)(I) Law enforcement unit means any individual, 
office, department, division, or other component of 
an educational agency or institution, such as a unit of 
commissioned police officers or non-commissioned 
security guards, that is officially authorized or 
designated by that agency or institution to--

(i) Enforce any local, State, or Federal law, or 
refer to appropriate authorities a matter for 
enforcement of any local, State, or Federal law 
against any individual or organization other than 
the agency or institution itself; or 

(ii) Maintain the physical security and safety of 
the agency or institution. 

(2) A component of an educational agency or 
institution does not lose its status as a law 
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enforcement unit if it also pe1forms other, non­
law enforcement functions for the agency or 
institution, including investigation of incidents or 
conduct that constitutes or leads to a discipliimry 
action or proceedings against the student. 

(b)(I) Records of a law enforcement unit means those 
records, files, documents, and other materials that 
are--

(i) Created by a law enforcement unit; 

(ii) Created for a law enforcement purpose; and 

(iii) Maintained by the law enforcement unit. 

(2) Records of a law enforcement unit does not 
mean--

(i) Records created by a law enforcement unit for 
a law enforcement purpose that are maintained 
by a component of the educational agency or 
institution other than the law enforcement unit; 
or 

(ii) Records created and maintained by a law 
enforcement unit exclusively for a non-law 
enforcement purpose, such as a disciplinary 
action or proceeding conducted by the 
educational agency or institution. 

(c)(I) Nothing in the Act prohibits an educational 
agency or institution from contacting its law 
enforcement unit, orally or in writing, for the purpose 
of asking that unit to investigate a possible violation 
of, or to enforce, any local, State, or Federal law. 

(2) Education records, and personally 
identifiable infom1ation contained in education 
records, do not lose their status as education 
records and remain subject to the Act, including 
the disclosure provisions of§ 99.30, while in the 
possession of the law enforcement unit. 

(d) The Act neither requires nor prohibits the 
disclosure by an educational agency or institution of 
its law enforcement unit records. 

Subpart B. What Arc The Rights oflnspection 
and Review of Education Records? 
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§ 99.10 What rights exist fur a parent or eligible 
student io inspect and review education records? 

(a) Except as limited under § 99. 12, a parent or 
eligible student must be given the opportunity to 
inspect and review the student's education records. 
This provision applies to--

(I) Any educational agency or institution; and 

(2) Any State educational agency (SEA) and its 
components. 

(i) For ihe purposes of subpart B of this part, an 
SEA and its components constitute an 
educational agency or institution. 

(ii) An SEA and its components are subject to 
subpart B of this part if the SEA maintains 
education records on students who are or have 
been in attendance at any school of an 
educational agency or institution subject to the 
Act and this part. 

(b) The educational agency or institution, or SEA or 
its component, shall comply with a request for access 
to records within a reasonable period of time, but not 
more than 45 days after it has received the request. 

(c) The educational agency or institution, or SEA or 
its component shall respond to reasonable requests 
for explanations and interpretations of the records. 

( d) If circumstances effectively prevent the parent or 
eligible student from exercising the right to inspect 
and review the student's education records, the 
educational agency or institution, or SEA or its 
component, shall--

( 1) Provide the parent or eligible student with a 
copy of the records requested; or 

(2) Make other mrnngements for the parent or 
eligible student to inspect and review the 
requested records. 

(e) The educational agency or institution, or SEA or 
its component shall not destTOy any education records 
if there is an outstanding request to inspect and 
review the records under this section. 
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(f) While an education agency or institution is not 
required lo give an eligible student access to 
treatment records under paragraph (b)(4) of the 
definition of Education records in § 99 .3, the student 
may have those records reviewed by a physician or 
other appropriate professional of the student's choice. 

§ 99. I l Mav an educational agencv or institution 
charge a fee for copies of education records? 

(a) Unless the imposition of a fee effectively 
prevents a parent or eligible student from exercising 
the right to inspect and review the student's education 
records, an educational agency or institution may 
charge a fee for a copy of an education record which 
is made for the parent or eligible student. 

(b) An educational agency or institution may not 
charge a fee to search for or to retrieve the education 
records of a student. 

§ 99.J 2 What limitations exist on the right to 
inspect and review records? 

(a) lfthe education records ofa student contain 
information on more than one student, the parent or 
eligible student may inspect and review or be 
infonned of only the specific information about that 
student. 

(b) A postsecondary institution does not have to 
permit a student to inspect and review education 
records that are: 

(I) Financial records, including any information 
those records contain, of his or her parents; 

(2) Confidential letters and confidential 
statements of recommendation placed in the 
education records of the student before January 
I, 197 5, as long as the statements are used only 
for the pirrposes for which they were specifically 
intended; and 

(3) Confidential letters and confidential 
statements of recommendation placed in the 
student's education records after January 1, 197 5, 
if: 

(i) The student has waived his or her right to 
inspect and review those letters and statements; 
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and 

(ii) Those letters and statements are related to the 
student's: 

(A) Admission to an educational institution; 

(B) Application for employment; or 

(C) Receipt of an honor or honorary 
recognition. 

(c)(l) A waiver under paragraph (b)(3)(i) of this 
section is valid only if: 

(i) The educational agency or institution does not 
require the waiver as a condition for admission 
to or receipt of a service or benefit from the 
agency or institution; and 

(ii) The waiver is made in writing and signed by 
the student, regardless of age. 

(2) If a student has waived his or her rights under 
paragraph (b)(3)(i) of this section, the 
educational institution shall: 

(i) Give the student, on request, the names of the 
individuals who provided the letters and 
statements of recommendation; and 

(ii) Use the letters and statements of 
recommendation only for the purpose for which 
they were intended. 

(3)(i) A waiver under paragraph (b)(3)(i) of this 
section may be revoked with respect to any 
actions occurring after the revocation. 

(ii) A revocation under paragraph (c)(3)(i) of this 
section must be in writing. 

Subpart C. What Are The Procedures for 
Amending Education Records? 

§ 99.20 How can a parent or eligible student 
request amendment of the student's education 
records? 

(a) !fa parent or eligible student believes the 
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education records relating to the student contain 
information that is inaccurate, misleading, or in 
violation of the student's rights of privacy, he or she 
may ask the educational agency or institution to 
amend the record. 

(b) The educational agency or institution shall decide 
whether to amend the record as requested within a 
reasonable time after the agency or institution 
receives the request. 

(c) If the educational agency or institution decides 
not to amend the record as requested, it shall inform 
the parent or eligible student of its decision and of his 
or her right to a hearing under § 99.21. 

§ 99.21 Under what conditions does a parent or 
eligible student have the right ton hearing? 

(a) An educational agency or institution shall give a 
parent or eligible student, on request, an opportunity 
for a hearing to challenge the content of the student's 
education records on the grounds that the information 
cont~ined in the education records is inaccurate, 
misleading, or in violation of the privacy rights of the 
student. 

(b)(l) If, as a result of the hearing, the educational 
agency or institution decides that the information is 
inaccurate, misleading, or otherwise in violation of 
the privacy rights of the student, it shall: 

(i) Amend the record accordingly; and 

(ii) Inform the parent or eligible student of the 
amendment in writing. 

(2) If, as a result of the hearing, the educational 
agency or instirution decides that the information 
in the education record is not inaccurate, 
misleading, or otherwise in violation of the 
privacy rights of the student, it shall inform the 
parent or eligible student of the right to place a 
statement in the record commenting on the 
contested infonnation in the record or stating 
why he or she disagrees with the decision of the 
agency or institution, or both. 

(c) If an educational agency or institution places a 
statement in the education records of a student under 
paragraph (b )(2) of this section, the agency or 
institution shall: 
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( 1) Maintain the statement with the contested 
part of the record for as long as the record is 
maintained; and 

(2) Disclose the statement whenever it discloses 
the portion of the record to which the statement 
relates. 

§ 99.22 What minimum r·equirements exist for the 
conduct of a hearing'! 

The hearing required by § 99 .21 must meet, at a 
minimum, the following requirements: 

(a) The educational agency or institution shall hold 
the hearing with in a reasonable time after it has 
received the request for the hearing from the parent 
or eligible student. 

(b) The educational agency or institution shall give 
the parent or eligible student notice of the date, time, 
and place, reasonably in advance of the hearing. 

(c) The hearing may be conducted by any individual, 
including an official of the educational agency or 
imtitution, who does not have a direct interest in the 
outcome of the hearing. 

(d) The educational agency or institution shall give 
the parent or eligible student a full and fair 
opportunity to present evidence relevant to the issues 
raised under § 99 .21. The parent or eligible student 
may, at their own expense, be assisted or represented 
by one or more individuals of his or her own choice, 
including an attorney. 

(e) The educational agency or institution shall make 
its decision in writing within a reasonable period of 
time after the hearing. 

(t) The decision must be based solely on the evidence 
presented at the hearing, and must include a summary 
of the evidence and the reasons for the decision. 

Subpart D. May an Educational Agency or 
Institution Disclose Pcr·sonally Identifiable 
Information from Education Records? 

§ 99.30 Under what conditions is prior consent 
required to disclose information? 

Page 7 

(a) The parent or eligible student shall provide a 
signed and dated \\~·itten consent before an 
educational agency or institution discloses personally 
identifiable information from the student's education 
records, except as provided in .§.22]1. 

(b) The written consent must: 

(I) Specify the records that may be disclosed; 

(2) State the purpose of the disclosure; and 

(3) Identify the party or class of parties to whom 
the disclosure may be made. 

(c) When a disclosure is made under paragraph (a) of 
this section: 

(I) If a parent or eligible student so requests, the 
educational agency or institution shall provide 
him or her with a copy of the records disclosed; 
and 

(2) If the parent of a student who is not an 
eligible student so requests, the agency or 
institution shall provide the student with a copy 
of the records disclosed. 

(d) "Signed and dated written consent" under this part 
may include a record and signature in electronic form 
that--

(I) Identifies and authenticates a particular 
person as the source of the electronic consent; 
and 

(2) Indicates such person's approval of the 
information contained in the electronic consent. 

§ 99.31 Under what conditions is prior consent not 
required to disclose information? 

(a) An educational agency or institution may 
disclose personally identifiable information from an 
education record of a student without the consent 
required by§ 99.30 if the disclosure meets one or 
more of the following conditions: 

(l) The disclosure is to other school officials, 
including teachers, within the agency or 
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institution whom the agency or institution has 
detennined to have legitimate educational 
interests. 

(2) The disclosure is, subject to the requirements 
of§ 99 .34, to officials of another school, school 
system, or institution of postsecondary education 
where the student seeks or intends to enroll. 

(3) The disclosure is, subject to the requirements 
of§ 99 .3 5, to authorized representatives of--

(i) The Comptroller General of the United States; 

(ii) The Attorney General of the United States; 

(iii) The Secretary; or 

(iv) State and local educational authorities. 

( 4)(i) The disclosure is in connection with 
financial aid for which the student has applied or 
which the student has received, if the 
infonnation is necessary for such purposes as to: 

(A) Determine eligibility for the aid; 

(B) Determine the amount of the aid; 

(C) Determine the conditions for the aid; or 

(D) Enforce the terms and conditions of the 
aid. 

(ii) As used in paragraph (a)(4)(i) of this section, 
financial aid means a payment of funds provided 
to an individual (or a payment in kind of tangible 
or intangible property to the individual) that is 
conditioned on the individual's attendance at an 
educational agency or institution. 

(S)(i) The disclosure is to State and local 
officials or authorities to whom this information 
is specifically--

(A) Allowed to be reported or disclosed 
pursuant to State statute adopted before 
November 19, 1974, if the allowed reporting 
or disclosure concerns the juvenile justice 
system and the system's ability to effectively 
serve the student whose records are released; 
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or 

(B) Allowed to be reported or disclosed 
pursuant to State statute adopted after 
November 19, 1974, subject to the 
requirements of§ 99.38. 

(ii) Paragraph (a)(S)(i) of this section does not 
prevent a State from further limiting the number 
or type of State or local officials ta whom 
disclosures may be made under that paragraph. 

(6)(i) The disclosure is to organizations 
conducting studies for, or on behalf of, 
educational agencies or institutions to: 

(A) Develop, validate, or administer 
predictive tests; 

(B) Administer student aid programs; or 

(C) Improve instruction. 

(ii) The agency or institution may disclose 
information under paragraph (a)(6)(i) of this 
section only if: 

(A) The study is conducted in a manner that 
does not permit personal identification of 
parents and students by individuals other 
than representatives of the organization; and 

(B) The information is destroyed when no 
longer needed for the purposes for which the 
study was conducted. 

(iii) If this Office determines that a third party 
outside the educational agency or institution to 
whom information is disclosed under this 
paragraph (a)(6) violates paragraph (a)(6)(ii)(B) 
of this section, the educational agency or 
institution may not allow that third party access 
to personally identifiable infomiation from 
education records for at least five years. 

(iv) For the purposes of paragraph (a)(6) of this 
section, the term organization includes, but is not 
limited to, Federal, State, and local agencies, and 
independent organizations. 

(7) The disclosure is to accrediting organizations 

© 2007 Thomson/West. No Claim to Orig. US Gov. Works. 
600 

e 



to can-y out their accrediting functions. 

(8) The disclosure is to parents, as defined in .§.. 
99.3, ofa dependent student, as defined in 
section 152 of the Internal Revenue Code of 
1986. 

(9)(i) The disclosure is to comply with a judicial 
order or lawfully issued subpoena. 

(ii) The educational agency or institution may 
disclose information under paragraph (a)(9)(i) of 
this section only if the agency or institution 
makes a reasonable effort to notify the parent or 
eligible student of the order or subpoena ir1 
advance of compliance, so that the parent or 
eligible student may seek protective action, 
unless the disclosure is in compliance with--

(A) A Federal grand jury subpoena and the 
court has ordered that the existence or the 
contents of the subpoena or the information 
furnished in response to the subpoena not be 
disclosed; or 

(8) Any other subpoena issued for a law 
enforcement purpose and the court or other 
issuing agency has ordered that the existence 
or the contents of the subpoena or the 
information furnished in response to the 
subpoena not be disclosed. 

(iii)(A) If an educational agency or institution 
initiates legal action against a parent or student, 
the educational agency or institution may 
disclose to the court, without a court order or 
subpoena, the education records of the student 
that are relevant for the educational agency or 
institution to proceed with the legal action as 
plaintiff. 

(8) 1f a parent or eligible student initiates 
legal action against an educational agency or 
institution, the educational agency or 
institution may disclose to the court, without 
a court order or subpoena, the student's 
education records that are relevant for the 
educational agency or institution to defend 
itself. 

(JO) The disclosure is in connection with a health 
or safety emergency, under the conditions 
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described in§ 99.36. 

( 11) The disclosure is information the 
educational agency or institution has designated 
as "directory infonnation", under the conditions 
described in ll 99.37. 

(12) The disclosure is to the parent of a student 
who is not an eligible student or to the student. 

(13) The disclosure, subject lo the requirements 
iii § 99.39, is to a victim of an alleged perpetrator 
of a crime of violence or a non-forcible sex 
offense. The disclosure may only include the 
final results of the disciplinary proceeding 
conducted by the institution of postsecondary 
education with respect to that alleged crime or 
offense. The institution may disclose the final 
results of the disciplinary proceeding, regardless 
of whether the institution concluded a violation 
was· committed. 

(14)(i) The disclosure, subject to the 
requii·ements in§ 99.39, is ID connection with a 
disciplIDary proceedIDg at an institution of 
postsecondary education. The institution must 
not disclose the fuial results of the disciplinary 
proceeding unless it determines that--

(A) The student is an alleged perpetrator of a 
crime of violence or non-forcible sex 
offense; and 

(8) With respect to the allegation made 
against him or her, the student has 
committed a violation of the institution's 
rules or policies. 

(ii) The institution may not disclose the name of 
any other student, including a victim or witness, 
without the prior written consent of the other 
student. 

(iii) This section applies only to disciplIDary 
proceedings ID which the final results were 
reached on or after October 7, 1998. 

( l 5)(i) The disclosure is to a parent of a student 
at an institution of postsecondary education 
regarding the student's violation of any Federal, 
State, or local law, or of any rule or pol icy of the 
instirution, governing the use or possession of 
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alcohol or a controlled substance if--

(A) The institution determines that the 
student has committed a disciplinary 
violation with respect to that use or 
possession; and 

(B) The student is under the age of21 at the 
time of the disclosure to the parent. 

(ii) Paragraph (a)(15) of this section does not 
supersede any provision of State law that 
prohibits an institution of postsecondary 
education from disclosing infonnation. 

(b) Paragraph (a) of this section does not forbid an 
educational agency or institution from disclosing, nor 
does it requirn an educational agency or institution to 
disclose, personally identifiable information from the 
education records of a student to any parties under 
paragraphs (a)(!) through (11), (13), (14), and (15) of 
this section. 

§ 99.32 What record keeping requirements exist 
concerning requests and disclosures? 

(a)(!) An educational agency or institution shall 
mai11tain a record of each request for access to and 
each disclosure of personally identifiable information 
from the education records of each student. 

(2) The agency or institution shall maintain the 
record with the education records of the student 
as long as the records are maintained. 

(3) For each request or disclosure the record 
must include: 

(i) The parties who have requested or received 
personally identifiable information from the 
education records; and 

(ii) The legitimate interests the parties had in 
requesting or obtaining the information. 

(b) If an educational agency or institution discloses 
personally identifiable information from an education 
record with the understanding authorized under.§._ 
99.33(b), the record of the disclosure required under 
this section must include: 
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(I) The names of the additional parties to which 
the receiving party may disclose the information 
on behalf of the educational agency or 
institution; and 

(2) The legitimate interests under i22Jj_ which 
each of the additional parties has in requesting or 
obtaining the information. 

(c) The following parties may inspect the record 
relating to each student: 

(1) The parent or eligible student. 

(2) The school official or his or her assistants 
who are responsible for the custody of the 
records. 

(3) Those parties authorized in § 99.3 l(a)(l) and 
ill for the purposes of auditing the 
recordkeeping procedures of the educational 
agency or institution. 

(d) Paragraph (a) of this section does not apply if the 
request was from, or the disclosure was to: 

(1) The parent or eligible student; 

(2) A school official under§ 99.3 J(a)(l ); 

(3) A party with written consent from the parent 
or eligible student; 

(4) A party seeking directory information; or 

(5) A party seeking or receiving the records as 
directed by a Federal grand jury or other law 
enforcement subpoena and the issuing court or 
other issuing agency has ordered that the 
existence or the contents of the subpoena or the 
information furnished in response to the 
subpoena not be disclosed. 

§ 99.33 What limitations apolv to the redisdosure 
of information? 

(a)(l) An educational agency or institution may 
disclose personally identifiable information from an 
education record only on the condition that the party 
to whom the information is disclosed will not 
disclose the information to any other party without 
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the prior consent of the parent or eligible student. 

(2) The officers, employees, and agents of a 
party that receives information under paragraph 
(a)(l) of this section may use the information, 
but only for the purposes for which the 
disclosure was made. 

(b) Paragraph (a) of this section does not prevent an 
educational agency or institution from disclosing 
personally identifiable information with the 
understanding that the party receiving the 
information may make further disclosures of the 
information on behalf of the educational agency or 
institution if: 

(!)The disclosures meet the requirements of§_ 
99.31; and 

(2) The educational agency or institution has 
complied with the requirements of§ 99.32(b). 

(c) Paragraph (a) of this section does not apply to 
disclosures made to parents of dependent students 
under § 99 .31 (a)(8), to disclosures made pursuant to 
court orders, lawfully issued subpoenas, or litigation 
under § 99 .3 I (a)(9), to disclosures of directory 
information under § 99 .31 (a)( I I), to disclosures 
made to a parent or student under§ 99.31(a)(l2), to 
disclosures made in connection with a disciplinary 
proceeding under§ 99.3 l(a)(J 4), or to disclosures 
made to parents under § 99 .31(a)(15). 

(d) Except for disclosures under§ 99 .31 (a)(9), Qll, 
and Ql1 an educational agency or institution shall 
inform a party to whom disclosure is made of the 
requirements of this section. 

(e) If this Office determines that a third party 
improperly rediscloses personally identifiable 
information from education records in violation of.§_ 
99.33(a) of this section, the educational agency or 
institution may not allow that third party access to 
personally identifiable information from education 
records for at least five years. 

§ 99.34 What conditions apply to disclosure of 
information to other educational agencies or 
institutions? 

(a) An educational agency or institution that 
discloses an education record under § 99 .3 I (a)(2) 
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shall: 

(I) Make a reasonable attempt to notify the 
parent or eligible student at the last known 
address of the parent or eligible student, unless: 

(i) The disclosure is initiated by the parent or 
eligible student; or 

(ii) The annual notification of the agency or 
institution under § 99.6 includes a notice that the 
agency or institution forwards education records 
to other agencies or institutions that have 
requested the records and in which the student 
seeks or intends to enroll; 

(2) Give the parent or eligible student, upon 
request, a copy of the record that was disclosed; 
and 

(3) Give the parent or eligible student, upon 
request, an opportunity for a hearing under 
subpart C. 

(b) An educational agency or institution may disclose 
an education record of a student in attendance to 
another educational agency.or institution if: 

(!)The student is enrolled in or receives services 
from the other agency or institution; and 

(2) The disclosure meets the requirements of 
paragraph (a) of this section. 

§ 99.35 What conditions applv to disclosure of 
information for Federal or State Drogram 
purposes? 

(a) The officials listed in § 99.31 (a)(3) may have 
access to education records in connection with an 
audit or evaluation of Federal or State supported 
education programs, or for the enforcement of or 
compliance with Federal legal requirements which 
relate to those programs. 

(b) Information that is collected under paragraph (a) 
of this section must: 

( 1) Be protected in a manner that does not permit 
personal identification of individuals by anyone 
except the officials refeITed to in paragraph (a) of 
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this section; and 

(2) Be destroyed when no longer needed for the 
purposes listed in paragraph (a) of this section. 

(c) Paragraph (b) of this section does not apply if: 

(I) The parent or eligible student has given 
written consent for the disclosure under§ 99.30; 
or 

(2) The collection of personally identifiable 
information is specifically authorized by Federal 
law. 

§ 99.36 What conditions apnly to disclosure of 
information in health and safe!\• emergencies? 

(a) An educational agency or institution may 
disclose personally identifiable information from an 
education record to appropriate parties in connection 
with an emergency if knowledge of the information is 
necessary to protect the health or safety of the student 
or other individuals. 

(b) Nothing in this Act or this part shall prevent an 
educational agency or institution from--

(I) Including in the education records of a 
student appropriate information concerning 
disciplinary action taken against the student for 
conduct that posed a significant risk to the safety 
or well-being of that student, other students, or 
other members of the school community; 

(2) Disclosing appropriate information 
maintained under paragraph (b)(I) of this section 
to teachers and school officials within the agency 
or instituti.on who the agency or institution has 
determined have legitimate educational interests 
in the behavior of the student; or 

(3) Disclosing appropriate information 
maintained under paragraph (b )(I) of this section 
to teachers and school officials in other schools 
who have been determined to have legitimate 
educational interests in the behavior of the 
student. 

(c) Paragraphs (a) and (b) of this section will be 
strictly construed. 

§ 99.37 What conditions apply to disclosing 
directory information? 
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(a) An educational agency or institution may 
disclose directory infonnation if it has given public 
notice to parents of students in attendance and 
eligible students in attendance at the agency or 
institution of: 

(I) The types of personally identifiable 
information that the agency or institution has 
designated as directory information; 

(2) A parent's or eligible student's right to refuse 
to Jet the agency or institution designate any or 
all of those types of information about the 
student as directory information; and 

(3) The period of time within which a parent or 
eligible student has to notify the agency or 
institution in wi'iting that he or she does not want 
any or all of those types of informatioo about the 
student designated as directory information. 

(b) An educational agency or institution may disclose 
directory information about former students without 
meeting the conditions in paragraph (a) of this 
section. 

§ 99.38 What conditions apnlv to disclosure of 
information as permitted by State statute adopted 
after November 19. 1974 concerning the juvenile 
justice svstem? 

(a) If reporting or disclosure allowed by State statute 
concerns the juvenile justice system and the system's 
ability to effectively serve, prior to adjudication, the 
student whose records are released, an educational 
agency cir institi.ition may disclose education records 
under§ 99.3 l(a)(S)(i)(B). 

(b) The officials and authorities to whom the records 
are disclosed shall certify in writing to the 
educational agency or institution that the information 
will not be disclosed to any other party, except as 
provided under State law, without the prior written 
consent of the parent of the student. 

§ 99.39 What definitions applv to the 
nonconsensual disclosure of records by 
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postsecondarv educational institutions in 
conncctiun with disciplinarv proceedings 
concerning crimes of violence or non-forcible sex 
offenses'/ 

As used in this part: 

Alleged perpetrator of a crime of violence is a student 
who is alleged to have committed acts that would, if 
proven, constitute any of the following offenses or 
attempts to commit the following offenses that are 
defined in appendix A to this part: 

Arson 

Assault offenses 

Burglary 

Criminal homicide--manslaughter by negligence 

Criminal homicide--murder and nonnegligent 
manslaughter 

Destruction/damage/vandalism of property 

Kidnapping/abduction 

Robbery 

Forcible sex offenses. 

Alleged perpetrator of a nonforcible sex offense 
means a student who is alleged to have committed 
acts that, if proven, would constitute statutory rape or 
incest. These offenses are defined in appendix A to 
this part. 

Final results means a decision or determination, made 
by an honor court or council, committee, 
commission, or other entity authorized to resolve 
disciplinary matters within the institution. The 
disclosure of final results must include only the name 
of the student, the violation committed, and any 
sanction imposed by the institution against the 
student. 

Sanction imposed means a description of the 
disciplinary action taken by the institution, the date of 
its imposition, and its duration. 
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Violation committed means the institutional rules or 
code sections that were violated and any essential 
findings supponing the institution's conclusion that 
the violation was committed. 

Subpart E. What Are The Enforcement 
Procedures? 

§ 99.60 What functions has the Secretary 
delegated to the Office and to the Office of 
Administrative Law Judges? 

(a) For the purposes of this subpart, "Office" means 
the Family Policy Compliance Office, U.S. 
Department of Education. 

(b) The Secretary designates the Office to: 

( 1) Investigate, process, and review complaints 
and violations under the Act and this part; and 

(2) Provide technical assistance to ensure 
compliance with the Act and this part. 

(c) The Secretary designates the Office of 
Administrative Law Judges to act as the Review 
Board required under the Act to enforce the Act with 
respect to all applicable programs. The term 
applicable program is defined in section 400 of the 
General Education Provisions Act. 

§ 99.61 What rcsponsibilitv docs an educatinnal 
agency or institution have concerning conflict with 
State or local laws? 

If an educational agency or institution determines that 
it cannot comply with the Act or this part due to a 
conflict with State or local law, it shall notify the 
Office within 45 days, giving the text and citation of 
the conflicting law. 

§ 99.62 What information must an educational 
agencv or institution submit to the Office? 

The Office may require an educational agency or 
institution to submit reports containing information 
necessary to resolve complaints under the Act and the 
regulations in this pa11. 

§ 99.63 Where are complaints filed? 
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A parent or eligible student may file a written 
complaint with the Office regarding an alleged 
violation under the Act and this part. The Office's 
address is: Family Policy Compliance Office, U.S. 
Department of Education, 400 Maryland A venue, 
SW., Washington, DC 20202-4605. 

§ 99.64 What is the complaint procedure? 

(a) A complaint filed under§ 99.63 must contain 
specific allegations of fact giving reasonable cause to 
believe that a violation of the Act or this part has 
occun·ed. 

(b) The Office investigates each timely complaint to 
detennine whether the educational agency or 
institution has failed to comply with the provisions of 
the Act or this part. 

(c) A timely complaint is defined as an allegation ofa 
violation of the Act that is submitted to the Office 
within 180 days of the date of the alleged violation or 
of the date that the complainant knew or reasonably 
should have.known of the alleged violation. 

(d) The Office may extend the time limit in this 
section for good cause shown. 

§ 99.65 What is the content of the notice of 
complaint issued by the Office? 

(a) The Office notifies the complainant and the 
educational agency or institution in writing if it 
initiates an investigation of a complaint under_§_ 
99.64{b). The notice to the educational agency or 
institution--

(I) Includes the substance of the alleged 
violation; and 

(2) Asks the agency or institution to submit a 
written response to the complaint. 

(b) The Office notifies the complainant if it does not 
initiate an investigation of a complaint because the 
complaint fails to meet the requirements of§ 99.64. 

§ 99.66 What arc the responsibilities of the Office 
in the enforcement process'! 
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(a) The Office reviews the complaint and response 
and may permit the pmiies to submit further written 
or oral arguments or information. 

(b) Following its investigation, the Office provides to 
the complainant and the educational agency or 
institution written notice of its fmdings and the bas is 
for its findings. 

(c) If the Office finds that the educational agency or 
institution has not complied with the Act or this part, 
the notice under paragraph (b) of this section: 

(!)Includes a statement of the specific steps that 
the agency or institution must take to comply; 
and 

(2) Provides a reasonable period of time, given 
all of the circumstances of the case, during which 
the educational agency or institution may comply 
voluntarily. 

§ 99.67 How does the Secrefarv enforce decisions? 

(a) If the educational agency or institution does not 
comply during the period of time set under_§_ 
99.66(c), the Secretary may, in accordance with part 
E of the General Education Provisions Act--

(1) Withhold further paymerits under any. 
applicable program; 

(2) Issue a compliant to compel compliance 
through a cease-and-desist order; or 

(3) Terminate eligibility to receive funding under 
any applicable program. 

(b) If, after an investigation under§ 99.66, the 
Secretary finds that an educational agency or 
institution has complied voluntarily with the Act or 
this part, the Secretary provides the complainant and 
the agency or institution written notice of the 
decision and the basis for the decision, 

Appendix A to Part 99--Crimes of Violence 
Definitions 

Arson 

Any willful or malicious burning or attempt to bum, 
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with or without intent to defraud, a dwelling house, 
public building, motor vehicle or aircraft, personal 
property of another, etc. 

Assault Offenses 

An unlawful attack by one person upon another. 

(a) Aggravated Assault. An unlawful attack by one 
person upon another for the purpose of inflicting 
severe or aggravated bodily injury. This type of 
assault usually is accompanied by the use of a 
weapon or by means likely to produce death or great 
bodily harm. (It is not necessary that injury result 
from an aggravated assault when a gun, knife, or 
other weapon is used which could and probably 
would result in serious injury if the crime were 
successfully completed.) 

(b) Simple Assault. An unlawful physical attack by 
one person upon another where neither the offender 
displays a weapon, nor the victim suffers obvious 
severe or aggravated bodily injury involving apparent 
broken bones, loss of teeth, possible internal injury, 
severe laceration, or loss of consciousness. 

(c) Intimidation. To unlawfully place another person 
in reasonable fear of bodily harm through the use of 
threatening words or other conduct, or both, but 
without displaying a weapon or subjecting the victim 
to actual physical attack. 

Burglary 

The unlawful entry into a building or other structure 
with the intent to commit a felony or a theft. 

Criminal Homicide--Manslaughter by Negligence 

The killing of another person through gross 
neg I igence. 

Criminal Homicide--Murder and Noru1egligent 
Manslaughter · 

The willful (nonnegligent) killing of one human 
being by another. 

Destruction/Damage/Vandalism of Property 

To willfully or maliciously destroy, damage, deface, 
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or otherwise injure real or personal property without 
the consent of the owner or the person having 
custody or control of it. 

Kidnapping/ Abduction 

The unlawful seizure, transportation, or detention of a 
person, or any combination of these actions, against 
his or her will, or of a minor without the consent of 
his or her custodial parent(s) or legal guardian, 

Robbery 

The taking of, or attempting to take, anything of 
value under confrontational circumstances from the 
control, custody, or care of a person or persons by 
force or threat of force or violence or by putting the 
victim in fear. 

Sex Offenses, Forcible 

Any sexual act directed against another person, 
forcibly or against that person's will, or both; or not 
forcibly or against the person's will where the victim 
is incapable of giving consent. 

(a) Forcible Rape (Except "Statutory Rape"). The 
carnal knowledge of a person, forcibly or against that 
person's will, or both; or not forcibly or against the 
person's will where the victim is incapable of giving 
consent because of his or her temporary or permanent 
mental or physical incapacity (or because of his or 
her youth). 

(b) Forcible Sodomy. Oral or anal sexual intercow·se 
with another person, forcibly or against that person's 
will, or both; or not forcibly or against the person's 
will where the victim is incapable of giving consent 
because of his or her youth or because of his or her 
ternporary or permanent mental or physical 
incapacity. 

(c) Sexual Assault With An Object. To use an object 
or instrument to unlawfully penetrate, however 
slightly, the genital or anal opening of the body of 
another person, forcibly or against that person's will, 
or both; or not forcibly or against the person's will 
where the victim is incapable of giving consent 
because of his or her youth or because of his or her 
temporary or permanent mental or physical 
incapacity, 
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(d) Forcible Fondling. The touching of the private 
body parts of another person for the purpose of 
sexual gratification, forcibly or against that person's 
will, or both; or not forcibly or against the person's 
will where the victim is incapable of giving consent 
because of his or her youth or because of his or her 
temporary or permanent mental or physical 
incapacity. 

Nonforcible Sex Offenses (Except "Prostitution 
Offenses") 

Unlawful, nonforcible sexual intercourse. 

(a) Incest. Nonforcible sexual intercourse between 
persons who are related to each other within the 
degrees wherein marriage is prohibited by law. 

(b) Statutory Rape. Nonforcible sexual intercourse 
with a person who is under the statutory age of 
consent. 

Current through November 15, 2007; 72 FR 64430 
END OF DOCUMENT 
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Westlaw. 
34 CF.R. § 668. l 

c 
Effective: July 1, 2008 

Code of Federal Regulations Currentness 
Title 34. Education 

Subtitle B. Regulations of the Offices of the De­
partment of Education 

Chapter VI. Office of Postsecondary Educa­
tion, Department of Education 

Part 668. Student Assistance General Provi­
sions (Refs & Annas) 

Subpart A. General (Refs & Annas) 

§ 668.1 Scope. 

(a) This part establishes general rules that apply to an 
institution that participates in any student financial 
assistance program authorized by Title IV of the 
Higher Education Act of 1965, as amended (Title IV, 
HEA program). To the extent that an institution con­
tracts with a third-party servicer to administer any 
aspect of the institution's participation in any Title 
IV, HEA program, the applicable rules in this part 
also apply to that servicer. An institution's use of a 
third-party servicer does not alter the institution's 
responsibility for compliance with the rules in this 
part. 

(b) As used in this part, an "institution" includes--

(I) An institution of higher education as defined 
in 34 CFR 600.4; 

(2) A proprietary institution of higher education 
as defined in 34 CFR 600.5; and 

(3) A postsecondary vocational institution as de­
fined in 34 CFR 600.6. 

(c) The Title IV, HEA programs include--

(1) The Federal Pell Grant Program (20 U.S.C. 
I 070a et seq.; 34 CFR part 690); 

(2) The Academic Competitiveness Grant (ACG) 
Program (20 U.S. C. 1 070a- I; 34 CFR part 691 ); 

Pagel 

(3) The Federal Supplemental Educational Op­
porti.mity Grant (FSEOG) Program (20 U.S.C. 
1070b et seq.; 34 CFR parts 673 and 676); 

(4) The Leveraging Educational Assistance Part­
nership (LEAP) Program (20 U.S.C. 1070c et 
§£fl; 34 CFR part 692); 

(5) The Federal Stafford Loan Program (20 
U .S.C. 1071 et seq,; 34 CFR part 682); 

(6) The Federal PLUS Program (20 U.S.C. 1078-
J.; 34 CFR part 682); 

(7) The Federal Consolidation Loan Program @ 
U.S.C. 1078-3; 34 CFR part 682); 

(8) The Federal Work-Study (FWS) Program (42 
U.S.C. 2751 et seq.; 34 CFR parts 673 and 675); 

(9) The William D. Ford Federal Direct Loan 
(Direct Loan) Program (20 U.S.C. I 087a et seq.; 
34 CFR part 685); 

(10) The Federal Perkins Loan Program (20 
U.S.C. 1087aa et seq.; 34 CFR parts 673 and 
674); 

(1 I) The National Science and Mathematics Ac­
cess to Retain Talent Grant (National SMART 
Grant) Program (20 U.S.C. 1070a-1; 34 CFR 
part 691); and 

(I 2) The Teacher Education Assistance for Col­
lege and Higher Education (TEACH) Grant pro­
gram. 

(Authority: 20 U.S.C. I 070 et seq.) 

[52 FR 45724, Dec. 1, 1987; 56 FR 36696, July 31, 
1991; 57 FR 27703 June 22, 1992; 58 FR 32200, 
June 8, 1993; 59 FR 21866, April 26, I 994; 59 FR 
22418, April 29, 1994; 59 FR 32657, June 24, 1994; 
61 FR 60396 Nov. 27, 1996; 63 FR 40623, July 29, 
1998; 65 FR 38729 June 22, 2000; 71 FR 38002, 
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34 C.F.R. § 668. I 

July 3, 2006; 73 FR 35492, June 23, 2008] 

SOURCE: 51 FR 41921 Nov. 19, 1986, unless oth­
erwise noted.; 45 FR 86855, Dec. 31, 1980; 50 FR 
26953, June 28, 1985; 51 FR 8948, March 14, 1986; 
51 FR 29398, Aug. 15, 1986; 56 FR 61337, Dec. 2, 
1991; 59 FR 21866, April 26, 1994; 59 FR 22318, 
22418, April 29, 1994; 60 FR 61433, Nov. 29, 1995; 
64 FR 57358, Oct. 22, 1999; 64 FR 58617, Oct. 29, 
1999; 64 FR 59037, 59066, Nov. I, 1999; 65 FR 
38729, June 22, 2000; 65 FR 65637, 65674, Nov. I, 
2000; 68 FR 66615, Nov. 26, 2003; 73 FR 35492, 
June 23, 2008, unless otherwise noted. 

AUTHORITY: 20 U.S.C. 1001, 1002, 1003, 1070g, 
1085, 1088, 1091 1092, 1094, 1099c, and 1099c-1, 
unless otherwise noted. 

34 C. F. R. § 668.1, 34 CFR § 668.I 

Current through December 18, 2008; 73 FR 77472 

Copr. (C) 2008 Thomson Reuters/West 
END OF DOCUMENT 
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As of DatefTime: 29-Dec-08 10:21 :36 
College Year Award Type Award Desc Headcount Total Amount 
Alameda 2001-2002 GB Cal Grant B 168 225358 
Alameda 2001-2002 GC Cal Grant C 22 12096 
Alameda 2001-2002 GE EOPS Grant 217 29050 

Alameda 2001-2002 GF CARE Grant 47 29815 
Alameda 2001-2002 GP Pell Grant 823 2024511 

Alameda 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 298 200490 

Alameda 2001-2002 LH Stafford Loan, unsubsidized 13 28006 
Alameda 2001-2002 WC California State Work Study (SWS) 27 51991 
Alameda 2001-2002 WF Federal Work Study (FWS) (Federal share} 84 141932 
Allan Hancock 2001-2002 GB Cal Grant B 274 344213 
Allan Hancock 2001-2002 GC Cal Grant C 48 18972 
Allan Hancock 2001-2002 GE EOPS Grant 508 210679 
Allan Hancock 2001-2002 GP Pell Grant 1498 3280238 
Allan Hancock 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 402 166493 
Allan Hancock 2001-2002 GU Other grant: institutional source 57 6470 
Allan Hancock 2001-2002 GV Other grant: non-institutional source 1 500 
Allan Hancock 2001-2002 LG Stafford Loan, subsidized 84 279455 ,-

Allan Hancock 2001-2002 LN Other loan: non-institutional source 
.-

13 7315 CD 

Allan Hancock 2001-2002 WF Federal Work Study (FWS) (Federal share} 154 165837 
Allan Hancock 2001-2002 WU Other Work Study and matching funds 154 55285 
American River 2001-2002 GB Cal Grant B 606 723313 
American River 2001-2002 GC Cal Grant C 123 58132 
American River 2001-2002 GF CARE Grant 152 101962 
American River 2001-2002 GP Pell Grant 4582 10327083 
American River 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 1169 583035 
Antelope Valley 2001-2002 GB Cal Grant B 252 286359 
Antelope Valley 2001-2002 GC Cal Grant C 78 31297 
Antelope Valley 2001-2002 GP Pell Grant 2387 4465856 
Antelope Valley 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 479 229709 
Antelope Valley 2001-2002 LG Stafford Loan, subsidized 481 996299 
Antelope Valley 2001-2002 LH Stafford Loan, unsubsidized 175 318044 
Bakersfield 2001-2002 GB Cal Grant B 900 1084805 
Bakersfield 2001-2002 GC Cal Grant C 67 30240 
Bakersfield 2001-2002 GF CARE Grant 40 66158 
Bakersfield 2001-2002 GP Pell Grant 3884 8280159 



Bakersfield 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 851 280037 

Barstow 2001-2002 GB Cal Grant B 37 48002 

Barstow 2001-2002 GC Cal Grant C 8 3060 

Barstow 2001-2002 GE EOPS Grant 93 19065 

Barstow 2001-2002 GF CARE Grant 27 21244 

Barstow 2001-2002 GP Pell Grant 763 1625286 

Barstow 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 155 49050 

Barstow 2001-2002 WF Federal Work Study (FWS) (Federal share) 36 75389 

Berkeley City 2001-2002 GB Cal Grant B 40 49801 

Berkeley City 2001-2002 GC Cal Grant C 7 2016 

Berkeley City 2001-2002 GE EOPS Grant 251 64950 

Berkeley City 2001-2002 GF CARE Grant 20 20733 

Berkeley City 2001-2002 GP Pell Grant 886 1634706 

Berkeley City 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 394 96211 

Berkeley City 2001-2002 LG Stafford Loan, subsidized 97 225189 

Berkeley City . 2001-2002 LH Stafford Loan, unsubsidized 58 181957 

Berkeley City 2001-2002 we California State Work Study (SWS) 14 48472 

Berkeley City 2001-2002 WF Federal Work Study (FWS) (Federal share) 52 84245 
N 

Butte 2001-2002 GB Cal Grant B 400 499983 .---
Butte 2001-2002 GC Cal Grant C 139 59184 CD 

Butte 2001-2002 GE EOPS Grant 953 277566 

Butte 2001-2002 GF CARE Grant 55 66240 

Butte 2001-2002 GP Pell Grant 3359 7764650 

Butte 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 515 285467 

Butte 2001-2002 GV Other grant: non-institutional source 97 116654 

Butte 2001-2002 LG Stafford Loan, subsidized 1090 2885332 

Butte 2001-2002 LH Stafford Loan, unsubsidized 345 911151 

Butte 2001-2002 LN Other loan: non-institutional source 8 28137 

Butte 2001-2002 . LP PLUS loan: parent loan for undergraduate student. · 7 34706 

Butte 2001-2002 WC California State Work Study (SWS) 59 218651 

Butte 2001-2002 WF Federal Work Study (FWS) (Federal share) 130 242983 

Cabrillo 2001-2002 GB Cal Grant B 297 359108 

Cabrillo 2001-2002 GC Cal Grant C 70 28224 

Cabrillo 2001-2002 GE EOPS Grant 319 152668 

Cabrillo 2001-2002 GF CARE Grant 87 74743 

Cabrillo 2001-2002 GP Pell Grant 1534 3200135 

Cabrillo 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 470 139600 



Cabrillo 2001-2002 GU Other grant: institutional source 3 1871 
Cabrillo 2001-2002 GV Other grant: non-institutional source 92 107232 
Cabrillo 2001-2002 GW Bureau of Indian Affairs (BIA) Grant 2 5000 
Gabri/lo 2001-2002 LG Stafford Loan, subsidized 263 694375 
Cabrillo 2001-2002 LH Stafford Loan, unsubsidized 125 345626 
Cabrillo 2001-2002 LP PLUS loan: parent loan for undergraduate student. 7 40073 
Cabrillo 2001-2002 WF Federal Work Study (FWS) (Federal share) 92 144651 
Cabrillo 2001-2002 WU Other Work Study and matching funds 19 40973 
Canada 2001-2002 GB Cal Grant B 21 25204 
Canada 2001-2002 GC Cal Grant C 7 3204 
Canada 2001-2002 GE EOPS Grant 2 . 1100 
Canada 2001-2002 GF CARE Grant 6 12850 
Canada 2001-2002 GP Pell Grant 301 633821 
Canada 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 137 65401 . 
Canada 2001-2002 LD Perkins Loan 14 8300 
Canada 2001-2002 WF Federal Work Study (FWS) (Federal share) 29 102267 
Canyons 2001-2002 GB Cal Grant B 145 181556 
Canyons 2001-2002 GC Cal Grant C 32 13320 
Canyons 2001-2002 GE EOPS Grant 394 .98358 M 

Canyons 2001-2002 GF CARE Grant 32 
,--

37984 c.o 
Canyons 2001-2002 GP Pell Grant 831 1917750 
Canyons 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 124 96314 
Canyons 2001-2002 GU Other grant: institutional source 23 6328 
Canyons 2001-2002 LG Stafford Loan, subsidized 233 560103 
Canyons 2001-2002 LH Stafford Loan, unsubsidized 122 341240 
Canyons 2001-2002 LI Other loan: institutional source 2 14713 
Canyons 2001-2002 WF Federal Work Study (FWS) (Federal share) 60 95393 
Cerritos 2001-2002 GB Cal Grant B 967 1132846 
Cerritos 2001-2002 GC Cal Grant C 124 44640 
Cerritos 2001-2002 GE· EOPS Grant 953 168597 
Cerritos 2001-2002 GF CARE Grant 77 28936 
Cerritos 2001-2002 GP Pell Grant 5467 11817062 
Cerritos 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 2500 1134560 
Cerritos 2001-2002 GU Other grant: institutional source 949 145644 
Cerritos 2001-2002 GV Other grant: non-institutional source 106 292602 
Cerritos 2001-2002 GW Bureau of Indian Affairs (BIA) Grant 4 12446 
Cerritos 2001-2002 LG Stafford Loan, subsidized 478 1298699 



Cerritos 2001-2002 LH Stafford Loan, unsubsidized 110 346361 

Cerritos 2001-2002 WC California State Work Study (SWS) 23 55331 

Cerritos 2001-2002 WF Federal Work Study (FWS) (Federal share) 228 926723 

Cerritos 2001-2002 WU Other Work Study and matching funds 20 58429 

Cerro Caso 2001-2002 GB Cal Grant B 81 94939 

Cerro Caso 2001-2002 GC Cal Grant C 24 11520 

Cerro Cose 2001-2002 GF CARE Grant 130 68762 

Cerro Caso 2001-2002 GP Pell Grant 1118 2422394 

Cerro Cose 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 167 57426 

Cerro Caso 2001-2002 GV Other grant: non-institutional source 64 25600 

Chabot Hayward 2001-2002 GB Cal Grant B 281 346411 

Chabot Hayward 2001-2002 GC Cal Grant C 39 15750 

Chabot Hayward 2001-2002 GE EOPS Grant 363 102314 

Chabot Hayward 2001-2002 GF CARE Grant 41 53891 

Chabot Hayward 2001-2002 GP Pell Grant 1963 4201230 

Chabot Hayward 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 973 199129 

Chabot Hayward 2001-2002 LG Stafford Loan, subsidized 116 325784 

Chabot Hayward 2001-2002 LH Stafford Loan, unsubsidized 40 136493 
tj-

Chabot Hayward 2001-2002 WC California State Work Study (SWS) 5 7066 ,...--

Chabot Hayward 2001-2002 WF Federal Work Study (FWS) (Federal share) 88 174374 co 

Chaffey 2001-2002 GB Cal Grant B 140 169245 

Chaffey 2001-2002 GC Cal Grant C 45 20160 

Chaffey 2001-2002 GE EOPS Grant 23 8588 

Chaffey 2001-2002 GP Pell Grant 2214 4381575 

Chaffey 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 607 230617 

Chaffey 2001-2002 LG Stafford Loan, subsidized 267 619662 

Chaffey 2001-2002 LH Stafford Loan, unsubsidized 49 119481 

Chaffey 2001-2002 LP PLUS loan: parent loan for undergraduate student. 1 2650 

Chaffey 2001-2002 WF Federal Work Study (FWS) (Federal share) 154 308300 

Citrus 2001-2002 GB Cal Grant B 265 329576 

Citrus 2001-2002 GC Cal Grant C 44 17678 

Citrus 2001-2002 GP Pell Grant 1833 3808072 

Citrus 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 464 159325 

Citrus 2001-2002 LL Federal Direct Student Loan - unsubsidized 153 451869 

Citrus 2001-2002 LP PLUS loan: parent loan for undergraduate student. 14 40280 

Citrus 2001-2002 LS Federal Direct Student Loan - subsidized 231 611656 

Citrus 2001-2002 WC California State Work Study (SWS) 25 46112 



Citrus 2001-2002 WF Federal Work Study (FWS) (Federal share) 80 189663 
Coastline 2001-2002 GB Cal Grant B 35 43815 
Coastline 2001-2002 GC Cal Grant C 8 2952 
Coastline 2001-2002 GE EOPS Grant 143 17140 
Coastline 2001-2002 GP Pell Grant 391 882685 
Coastline 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 328 235264 
Coastline 2001-2002 LO Perkins Loan 46 114459 
Coastline 2001-2002 LG Stafford Loan, subsidized 88 243393 
Coastline 2001-2002 LH Stafford Loan, unsubsidized 26 89117 
Coastline 2001-2002 WF Federal Work Study (FWS) (Federal share) 12 39625 
Columbia 2001-2002 GB Cal Grant B 67 84536 
Columbia 2001-2002 GC Cal Grant C 32 13680 
Columbia 2001-2002 GE EOPS Grant 200 43603 
Columbia 2001-2002 GP Pell Grant 507 1048609 
Columbia 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 262 68430 
Columbia 2001-2002 LO Perkins Loan 9 12500 
Columbia 2001-2002 WE EOPS Work Study 1 326 
Columbia 2001-2002 WF Federal Work Study (FWS) (Federal share) 46 51031 
Columbia 2001-2002 WU Other Work Study and matching funds 46 17010 LO 

,....-
Compton 2001-2002 GB Cal Grant B 216 300874 CD 

Compton 2001-2002 GC Cal Grant C 42 21672 
Compton 2001-2002 GE EOPS Grant 2836 793400 
Compton 2001-2002 GF CARE Grant 628 535293 
Compton 2001-2002 GP Pell Grant 1706 3871236 
Compton 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 629 299000 
Compton 2001-2002 LO Perkins Loan 40 28429 
Compton 2001-2002 LG Stafford Loan, subsidized 14 40094 
Compton 2001-2002 WF Federal Work Study (FWS) (Federal share) 262 574569 
Contra Costa 2001-2002 GB Cal Grant B 122 155397 
Contra Costa 2001-2002 GC Cal Grant C 29 10224 
Contra Costa 2001-2002 GF CARE Grant 81 112515 
Contra Costa 2001-2002 GP Pell Grant 940 1986088 
Contra Costa 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 211 178322 
Contra Costa 2001-2002 LG Stafford Loan, subsidized 48 152600 
Contra Costa 2001-2002 LH Stafford Loan, unsubsidized 2 5400 
Contra Costa 2001-2002 WF Federal Work Study (FWS) (Federal share) 107 250486 
Copper Mountain 2001-2002 GB Cal Grant B 39 48083 



Copper Mountain 2001-2002 GC Cal Grant C 13 6336 

Copper Mountain 2001-2002 GE EOPS Grant 80 35614 

Copper Mountain 2001-2002 GF CARE Grant 6 2320 

Copper Mountain 2001-2002 GP Pell Grant 596 1277220 

Copper Mountain 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 59 25875 

Copper Mountain 2001-2002 GV Other grant: non-institutional source 56 22600 

Copper Mountain 2001-2002 LG Stafford Loan, subsidized 166 452039 

Copper Mountain 2001-2002 LH Stafford Loan, unsubsidized 127 385584 

Copper Mountain 2001-2002 WF Federal Work Study (FWS) (Federal share) 13 20311 

Cosumnes River 2001-2002 GB Cal Grant B 337 431489 

Cosumnes River 2001-2002 GC Cal Grant C 35 14688 

Cosumnes River 2001-2002 GE EOPS Grant 513 140529 

Cosumnes River 2001-2002 GF CARE Grant 126 80626 

Cosumnes River 2001-2002 GP Pell Grant 2025· 4452957 

Cosumnes River 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 868 387100 

Cosumnes River 2001-2002 GV Other grant: non-institutional source 1 1000 

Cosumnes River 2001-2002 LG Stafford Loan, subsidized 42 105255 

Cosumnes River 2001-2002 LH Stafford Loan, unsubsidized 24 71784 
<D 

Cosumnes River 2001-2002 WF Federal Work Study (FWS) (Federal share) 7 12027 ..--
Crafton Hills 2001-2002 GB Cal Grant B 99 114444 c.o 

Crafton Hills 2001-2002 GC Cal Grant C 7 2664 

Crafton Hills 2001-2002 GE EOPS Grant 320 195398 

Crafton Hills 2001-2002 GF CARE Grant 33 28275 

Crafton Hills 2001~2002 GP Pell Grant 792 1527367 

Crafton Hills 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 214 60350 

Crafton Hills 2001-2002 LG Stafford Loan, subsidized 22 47254 

Crafton Hills 2001-2002 LH Stafford Loan, unsubsidized 2 4500 

Crafton Hills 2001-2002 WF Federal Work Study (FWS) (Federal share) 135 320967 

Cuesta 2001-2002 GB Cal Grant B 234 293816 

Cuesta 2001-2002 GC Cal Grant C 44 19056 

Cuesta 2001-2002 GE EOPS Grant 280 84664 

Cuesta 2001-2002 GF CARE Grant 60 32125 

Cuesta 2001-2002 GP Pell Grant 1490 3107504 

Cuesta 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 400 227481 

Cuesta 2001-2002 GV Other grant: non-institutional source 15 60216 

Cuesta 2001-2002 GW Bureau of Indian Affairs (BIA) Grant 1 1689 

Cuesta 2001-2002 LG Stafford Loan, subsidized 436 986942 



Cuesta 2001-2002 LH Stafford Loan, unsubsidized 82 210237 
Cuesta 2001-2002 LN Other loan: non-institutional source 13 59400 
Cuesta 2001-2002 WF Federal Work Study (FWS) (Federal share) 125 256891 
Cuyamaca 2001-2002 GB Cal Grant B 169 209406 
Cuyamaca 2001-2002 GC Cal Grant C 10 2914 
Cuyamaca 2001-2002 GE EOPS Grant 272 89468 
Cuyamaca 2001-2002 GF CARE Grant 23 40286 
Cuyamaca 2001-2002 GP Pell Grant 897 1899396 
Cuyamaca 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 296 73961 
Cuyamaca 2001-2002 GV Other grant: non-institutional source · 86 8657 
Cuyamaca 2001-2002 GW Bureau of Indian Affairs (BIA) Grant 1 1000 
Cuyamaca 2001-2002 LG Stafford Loan, subsidized 83 167843 
Cuyamaca 2001-2002 LH Stafford Loan, unsubsidized 7 12015 
Cuyamaca 2001-2002 WE EOPS Work Study 27 34269 
Cuyamaca 2001-2002 WF Federal Work Study (FWS) (Federal share) 81 98148 
Cuyamaca 2001-2002 WU Other Work Study and matching funds 96 60084 
Cypress 2001-2002 GB Cal Grant B 350 456276 
Cypress 2001-2002 GC Cal Grant C 68 28872 
Cypress 2001-2002 GE EOPS Grant 306 49076 r--. 

.-
Cypress 2001-2002 GP Pell Grant 2654 5955567 (() 

Cypress 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 365 365250 
Cypress 2001-2002 LG Stafford Loan, subsidized 563 1356595 
Cypress 2001-2002 LH Stafford Loan, unsubsidized 348 1063534 
Cypress 2001-2002 WF Federal Work Study (FWS) (Federal share) 105 194589 
Deanza 2001-2002 GB Cal Grant B 477 613632 
Deanza 2001-2002 GC Cal Grant C 24 9444 
Deanza 2001-2002 GE EOPS Grant 255 111200 
Deanza 2001-2002 GF CARE Grant 29 21600 
Deanza 2001-2002 GP Pell Grant 1723 3779584 
Deanza 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 784 363100 
Deanza 2001-2002 GU Other grant: institutional source 60 11694 
Deanza 2001-2002 GV Other grant: non-institutional source 687 358875 
Deanza 2001-2002 LO Perkins Loan 92 180848 
Deanza 2001-2002 LG Stafford Loan, subsidized 325 812763 
Deanza 2001-2002 LH Stafford Loan, unsubsidized 169 568164 
Deanza 2001-2002 LP PLUS loan: parent loan for undergraduate student 4 16595 
Deanza 2001-2002 WF Federal Work Study (FWS) (Federal share) 143 141264 



Deanza 2001-2002 WU Other Work Study and matching funds 143 47096 

Desert 2001-2002 GB Cal Grant B 197 248917 

Desert 2001-2002 GC Cal Grant C 25 10512 

Desert 2001-2002 GE EOPS Grant 333 192500 

Desert 2001-2002 GF CARE Grant 42 20560 

Desert 2001-2002 GP Pell Grant 1557 3274481 

Desert 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 344 158531 

Desert 2001-2002 GU Other grant: institutional source 16 8000 

Desert 2001-2002 GV Other grant: non-institutional source 50 164881 

Desert 2001-2002 GW Bureau of Indian Affairs (BIA) Grant 7 13950 

Desert 2001-2002 LG Stafford Loan, subsidized 286 766852 

Desert 2001-2002 LH Stafford Loan, unsubsidized 154 439290 

Desert 2001-2002 WF Federal Work Study (FWS) (Federal share) 128 157398 

Desert 2001-2002 WU Other Work Study and matching funds 8 10443 

Diablo Valley 2001-2002 GB Cal Grant B 159 202934 

Diablo Valley 2001-2002 GC Cal Grant C 24 8784 

Diablo Valley 2001-2002 GE EOPS Grant 276 96198 

Diablo Valley 2001-2002 GF CARE Grant 27 29762 co 
Diablo Valley. 2001-2002 GP Pell Grant 1107 2433324 ,...... 

Diablo Valley 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 163 129400 
(0 

Diablo Valley 2001-2002 LG Stafford Loan, subsidized 142 350832 

Diablo Valley 2001-2002 LH Stafford Loan, unsubsidized 36 94300 

Diablo Valley 2001-2002 LP PLUS loan: parent loan for undergraduate student. 1 4000 

Diablo Valley 2001-2002 WF Federal Work Study (FWS) (Federal share) 39 78414 

East LA 2001-2002 GB Cal Grant B 678 854467 

East LA 2001-2002 GC Cal Grant C 29 11934 

East LA 2001-2002 GP Pell Grant 3683 8603622 

East LA 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 846 300400 

East LA 2001-2002 LO Perkins Loan 39 80000 

East LA 2001-2002 LG Stafford Loan, subsidized 112 269161 

East LA 2001-2002 LH Stafford Loan, unsubsidized 35 122675 

East LA 2001-2002 WF Federal Work Study (FWS) (Federal share) 206 324011 

El Camino 2001-2002 GB Cal Grant B 508 624606 

El Camino 2001-2002 GC Cal Grant C 46 18720 

El Camino 2001-2002 GE EOPS Grant 837 563552 

El Camino 2001-2002 GF CARE Grant 186 202164 

El Camino 2001-2002 GP Pell Grant 2537 5686844 



El Camino 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 907 476552 
El Camino 2001-2002 LG Stafford Loan, subsidized 205 543870 
El Camino 2001-2002 LH Stafford Loan, unsubsidized 78 217194 
El Camino 2001-2002 LP PLUS loan: parent loan for undergraduate student. 1 7807 
El Camino 2001-2002 WF Federal Work Study (FWS) (Federal share) 291 481249 
Evergreen Valley 2001-2002 GB Cal Grant B 243 321453 
Evergreen Valley 2001-2002 GC Cal Grant C 14 5832 
Evergreen Valley 2001-2002 GE EOPS Grant 741 278686 
Evergreen Valley 2001-2002 GF CARE Grant 7 20926 
Evergreen Valley 2001-2002 GP Pell Grant 1373 3128912 
Evergreen Valley 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 694 238339 
Evergreen Valley 2001-2002 GU Other grant: institutional source 25 16650 
Evergreen Valley 2001-2002 LL Federal Direct Student Loan - unsubsidized 16 51595 
Evergreen Valley 2001-2002 LS Federal Direct Student Loan - subsidized 34 85421 
Evergreen Valley 2001-2002 WE EOPS Work Study 12 14901 
Evergreen Valley 2001-2002 WF Federal Work Study (FWS) (Federal share) 101 227941 
Feather River 2001-2002 GB Cal Grant B 21 25011 
Feather River 2001-2002 GC Cal Grant C 7 3672 
Feather River 2001-2002 GF CARE Grant 17 8800 CJ) 

.-
Feather River 2001-2002 GP Pell Grant 191 407080 (0 

Feather River 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 124 20157 
Feather River 2001-2002 GV Other grant: non-institutional source 27 3545 
Feather River 2001-2002 GW Bureau of Indian Affairs (BIA) Grant 6 18678 
Feather River 2001-2002 LG Stafford Loan, subsidized 52 119155 
Feather River 2001-2002 LH Stafford Loan, unsubsidized 23 41671 
Feather River 2001-2002 LP PLUS loan: parent loan for undergraduate student. 3 24190 
Feather River 2001-2002 WE EOPS Work Study 8 7157 
Feather River 2001-2002 WF Federal Work Study (FWS) (Federal share) 28 24764 
Foothill 2001-2002 GB Cal Grant B 58 77296 
Foothill 2001-2002 GC . Cal Grant C 16 5952 
Foothill 2001-2002 GE EOPS Grant 68 34000 
Foothill 2001-2002 GF CARE Grant 2 600 
Foothill 2001-2002 GP Pell Grant 414 843861 
Foothill 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 225 106416 
Foothill 2001-2002 GW Bureau of Indian Affairs (BIA) Grant 1 2699 
Foothill 2001-2002 LO Perkins Loan 45 58800 
Foothill 2001-2002 LG Stafford Loan, subsidized 172 691728 



Foothill 2001-2002 LP PLUS loan: parent loan for undergraduate student 2 10000 

Foothill 2001-2002 WF Federal Work Study (FWS) (Federal share) 65 91140 

Foothill 2001-2002 WU Other Work Study and matching funds 65 30384 

Fresno City 2001-2002 GB Cal Grant B 1761 2146343 

Fresno City 2001-2002 GC Cal Grant C 126 53820 

Fresno City 2001-2002 GE EOPS Grant 606 372263 

Fresno City 2001-2002 GF CARE Grant 123 91144 

Fresno City 2001-2002 GP Pell Grant 8230 17300132 

Fresno City 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 1392 726464 

Fresno City 2001-2002 GV Other grant: non-institutional source 3 6725 

Fresno City 2001-2002 LL Federal Direct Student Loan - unsubsidized 43 67857 

Fresno City 2001-2002 LS Federal Direct Student Loan - subsidized 607 1283959 

Fresno City 2001-2002 WC California State Work Study (SWS) 2 1586 

Fresno City 2001-2002 WF Federal Work Study (FWS) (Federal share) 447 881903 

Fullerton 2001-2002 GB Cal Grant B 252 327964 

Fullerton 2001-2002 GC Cal Grant C 33 15112 

Fullerton 2001-2002 GE EOPS Grant 1124 403831 

Fullerton 2001-2002 GF CARE Grant 92 77005 
0. 

Fullerton 2001-2002 GP Pell Grant 2594 5960819 N 

Fullerton 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 917 447355 co 

Fullerton 2001-2002 GV Other grant: non-institutional source 15 2375 

Fullerton 2001-2002 LL Federal Direct Student Loan - unsubsidized 319 889320 

Fullerton 2001-2002 LS Federal Direct Student Loan - subsidized 539 1183440 

Fullerton 2001-2002 WF Federal Work Study (FWS) (Federal share) 136 337748 

Gavilan 2001-2002 GB Cal Grant B 62 82435 

Gavilan 2001-2002 GC Cal Grant C 3 1440 

Gavilan 2001-2002 GE EOPS Grant 209 49944 

Gavilan 2001-2002 GF CARE Grant 16 4820 

Gavilan 2001-2002 GP Pell Grant 510 1211663 

Gavilan 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 189 37500 

Gavilan 2001-2002 WF Federal Work Study (FWS) (Federal share) 38 66768 

Gavilan 2001-2002 WU Other Work Study and matching funds 7 15919 

Glendale 2001-2002 GB Cal Grant B 653 834873 

Glendale 2001-2002 GC Cal Grant C 113 44820 

Glendale 2001-2002 GE EOPS Grant 744 429095 

Glendale 2001-2002 GP Pell Grant 4474 9927488 

Glendale 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 1391 451558 



Glendale 2001-2002 GV Other grant: non-institutional source 3 13700 
Glendale 2001-2002 LG Stafford Loan, subsidized 178 442900 
Glendale 2001-2002 LH Stafford Loan, unsubsidized 90 228331 
Glendale 2001-2002 LN Other loan: non-institutional source 36 79469 
Glendale 2001-2002 LS Federal Direct Student Loan - subsidized 187 81075 
Glendale 2001-2002 WE EOPS Work Study 5 461 
Glendale 2001-2002. WF Federal Work Study (FWS) (Federal share) 537 455016 
Glendale 2001-2002 WU Other Work Study and matching funds 456 146782 
Golden West 2001-2002 GB Cal Grant B 376 531906 
Golden West 2001-2002 GC Cal Grant C 45 20808 
Golden West 2001-2002 GE EOPS Grant 1007 215400 
Golden West 2001-2002 GP Pell Grant 2048 5073306 
Golden West 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 718 318506 
Golden West 2001-2002 LO Perkins Loan 92 172491 
Golden West 2001-2002 LG Stafford Loan, subsidized 573 1306986 
Golden West 2001-2002 LH Stafford Loan, unsubsidized 118 297640 
Golden West 2001-2002 WF Federal Work Study (FWS) (Federal share) 100 281345 
Grossman! 2001-2002 GB Cal Grant B 503 546749 
Grossman! 2001-2002 GC Cal Grant C 61 27242 ,.... 

N 
Grossman! 2001-2002 GE EOPS Grant 1073 515598 <D 

Grossman! 2001-2002 GF CARE Grant 86 46319 
Grossman! 2001-2002 GP Pell Grant 2630 5550017 
Grossman! 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 790 317328 
Grossman! 2001-2002 GV Other grant: non-institutional source 272 340752 
Grossman! 2001-2002 GW Bureau of Indian Affairs (BIA) Grant 2 5710 
Grossman! 2001-2002 LG Stafford Loan, subsidized 451 888979 
Grossman! 2001-2002 LH Stafford Loan, unsubsidized 96 177173 
Grossmont 2001-2002 LN Other loan: non-institutional source 6 12965 
Grossman! 2001-2002 WF Federal Work Study (FWS) (Federal share) 207 289752 
Grossman! 2001-2002 WU Other Work Study and matching funds 249 251007 
Hartnell 2001-2002 GB Cal Grant B 175 233641 
Hartnell 2001-2002 GC Cal Grant C 27 12024 
Hartnell 2001-2002 GE EOPS Grant 666 174695 
Hartnell 2001-2002 GF CARE Grant 90 43450 
Hartnell 2001-2002 GP Pell Grant 1651 3477440 
Hartnell 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) . 473 94600 
Hartnell 2001-2002 LG Stafford Loan, subsidized 40 93760 



Hartnell 2001-2002 WC California State Work Study (SWS) 9 15800 

Hartnell 2001-2002 WF Federal Work Study (FWS) (Federal share) 81 204449 

Imperial 2001-2002 GB Cal Grant B 154 81852 

Imperial 2001-2002 GC Cal Grant C 17 3960 

Imperial 2001-2002 GE EOPS Grant 874 238600 

Imperial 2001-2002 GF CARE Grant 98 44094 

Imperial 2001-2002 GP Pell Grant 2680 5434723 

Imperial 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 1635 399950 

Imperial 2001-2002 LI Other loan: institutional source 23 4020 

Imperial 2001-2002. WC California StateWork Study (SWS) 129 129680 

Imperial 2001-2002 WE EOPS Work Study 75 34582 

Imperial 2001-2002 WF Federal Work Study (FWS) (Federal share) 118 85999 

Irvine 2001-2002 GB Cal Grant B 77 100047 

Irvine 2001-2002 GC Cal Grant C 6 2736 

Irvine 2001-2002 GF CARE Grant 33 39100 

Irvine 2001-2002 GP Pell Grant 857 1955137 

Irvine 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 75 63923 

Irvine 2001-2002 GV Other grant: non-institutional source 10 20239 
N 

Irvine 2001-2002 LE EOPS loan 12 3458 N 

Irvine 2001-2002 LG Stafford Loan, subsidized 209 541680 CD 

Irvine 2001-2002 LH Stafford Loan, unsubsidized 118 379014 

Irvine 2001-2002 LP PLUS loan: parent loan for undergraduate student. 2 9400 

Irvine 2001-2002 WE EOPS Work Study 130 206639 

Irvine 2001-2002 WF Federal Work Study (FWS) (Federal share) 61 140929 

Irvine 2001-2002 WU Other Work Study and matching funds 49 121451 

LA City 2001-2002 GB Cal Grant B 319 405929 

LA City 2001-2002 GC Cal Grant C 137 65178 

LA City 2001-2002 GE EOPS Grant 60 29918 

LA City 2001-2002 GP Pell Grant 4205 10376725 

LA City 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 571 258250 

LA City 2001-2002 LO Perkins Loan 46 60875 

LA City 2001-2002 LL Federal Direct Student Loan - unsubsidized 141 . 453752 

LA City 2001-2002 LS Federal Direct Student Loan - subsidized 354 827384 

LA City 2001-2002 WF Federal Work Study (FWS) (Federal share) 99 286040 

LA Harbor 2001-2002 GB Cal Grant B 194 224919 

LA Harbor 2001-2002 GC Cal Grant C 35 15822 

LA Harbor 2001-2002 GE EOPS Grant 179 25522 



LA Harbor 2001-2002 GF CARE Grant 65 39135 
LA Harbor 2001-2002 GP Pell Grant 2119 4156888 
LA Harbor 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 464 128000 
LA Harbor 2001-2002 GV Other grant: non-institutional source 25 57315 
LA Harbor 2001-2002 LO Perkins Loan 5 6118 
LA Harbor 2001-2002 LL Federal Direct Student Loan - unsubsidized 34 105397 
LA Harbor 2001-2002 LS Federal Direct Student Loan - subsidized 126 291815 
LA Harbor 2001-2002 WF Federal Work Study (FWS) (Federal share) 141 224419 
LA Mission 2001-2002 GB Cal Grant B 230 271007 
LA Mission 2001-2002 GC Cal Grant C 25 11232 
LA Mission 2001-2002 GE EOPS Grant 1 200 
LA Mission 2001-2002 GP Pell Grant 1671 3664664 
LA Mission 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 206 71229 
LA Mission 2001-2002 LO Perkins Loan 2 1250 
LA Mission 2001-2002 LG Stafford Loan, subsidized 45 95833 
LA Mission 2001-2002 LH Stafford Loan, unsubsidized 6 16265 
LA Mission 2001-2002 LL Federal Direct Student Loan - unsubsidized 9 28509 
LA Mission 2001-2002 LS Federal Direct Student Loan - subsidized 35 81400 
LA Mission 2001-2002 WF Federal Work Study (FWS) (Federal share) 56. 91519 C") 

LA Pierce 2001-2002 GB Cal Grant B 259 338726 
N 
(!) 

LA Pierce 2001-2002 GC Cal Grant C 7 2880 
LA Pierce 2001-2002 GE EOPS Grant 43 15000 
LA Pierce 200172002 GF CARE Grant 26 25564 
LA Pierce 2001-2002 GP Pell Grant 2056 4677076 
LA Pierce 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 431 149513 
LA Pierce 2001-2002 LO Perkins Loan 40 50994 
LA Pierce 2001-2002 LL Federal Direct Student Loan - unsubsidized 98 272043 
LA Pierce 2001-2002 LS Federal Direct Student Loan - subsidized 210 469260 
LA Pierce 2001-2002 WC California State Work Study (SWS) 58 96526 
LA Pierce 2001-2002 WF Federal Work Study (FWS) (Federal share) 80 141348 
LASwest 2001-2002 GB Cal Grant B 126 151041 
LA Swest 2001-2002 GC Cal Grant C 18 7704 
LA Swest 2001-2002 GP Pell Grant 1670 3553891 
LA Swest 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 348 169660 
LA Swest 2001-2002 LO Perkins Loan 29 24700 
LA Swest 2001-2002 WF Federal Work Study (FWS) (Federal share) 92 146783 
LA Trade 2001-2002 GB Cal Grant B 337 421712 



LA Trade 2001-2002 GC Cal Grant C 143 67664 

LA Trade 2001-2002 GP Pell Grant 2742 6423570 

LA Trade 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 861 360952 

LA Trade 2001-2002 LD Perkins Loan 43 52250 

LA Trade 2001-2002 WF Federal Work Study (FWS) (Federal share) 151 315569 

LA Valley 2001-2002 GB Cal Grant B 341 424401 

LA Valley 2001-2002 GC Cal Grant C 37 16560 

LA Valley 2001-2002 GF CARE Grant 1 675 

LA Valley 2001-2002 GP Pell Grant 2771 6579932 

LA Valley 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 422 229800 

LA Valley 2001-2002 LO Perkins Loan 48 59000 

LA Valley 2001-2002 LL Federal Direct Student Loan - unsubsidized 28 70897 

LA Valley 2001-2002 LN Other loan: non-institutional source 15 39629 

LA Valley 2001-2002 LS Federal Direct Student Loan - subsidized 151 328810 

LA Valley 2001-2002 WF Federal Work Study (FWS) (Federal share) 99 238767 

Lake Tahoe 2001-2002 GB Cal Grant B 9 9507 

Lake Tahoe 2001-2002 GE EOPS Grant 5 1309 

Lake Tahoe 2001-2002 GF CARE Grant 13 9774 
tj" 

Lake Tahoe 2001-2002 GP Pell Grant 215 417072 N 

Lake Tahoe 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 62 24437 c.o 

Lake Tahoe 2001-2002 LG Stafford Loan, subsidized 44 109068 

Lake Tahoe 2001-2002 LH Stafford Loan, unsubsidized 12 26846 

Lake Tahoe 2001-2002 LN Other loan: non-institutional source 1 12700 

Lake Tahoe 2001-2002 WE EOPS Work Study 6 3250 

Lake Tahoe 2001-2002 WF Federal Work Study (FWS) (Federal share) 18 21271 

Laney 2001-2002 GB Cal Grant B 223 304004 

Laney 2001-2002 GC Cal Grant C 109 54864 

Laney 2001-2002 GE EOPS Grant 262 89412 

Laney 2001-2002 GF CARE Grant 83 39918 

Laney 2001-2002 GP Pell Grant 1951 4753203 

Laney 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 836 465722 

Laney 2001-2002 LG Stafford Loan, subsidized 22 56711 

Laney 2001-2002 LH Stafford Loan, unsubsidized 7 15038 

Laney 2001-2002 WC California State Work Study (SWS) 22 68807 

Laney 2001-2002 WF Federal Work Study (FWS) (Federal share) 102 267465 

Las Positas 2001-2002 GB Cal Grant B 45 57389 

Las Positas 2001-2002 GC Cal Grant C 4 1656 



Las Positas 2001-2002 GP Pell Grant 381 740744 
Las Positas 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant} 101 32200 
Las Positas 2001-2002 LG Stafford Loan, subsidized 52 126477 
Las Positas 2001-2002 LH Stafford Loan, unsubsidized 28 87434 
Las Positas 2001-2002 WC California State Work Study (SWS) 13 17579 
Las Positas 2001-2002 WF Federal Work Study (FWS) (Federal share) 24 32114 
Lassen 2001-2002 GB Cal Grant B 17 21152 
Lassen 2001-2002 GC Cal Grant C 8 3960 
Lassen 2001-2002 GE EOPS Grant 145 37365 
Lassen 2001-2002 GP Pell Grant 380 896167 
Lassen 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 199 88682 
Lassen 2001-2002 GU Other grant: institutional source 173 29802 
Lassen 2001-2002 GV Other grant: non-institutional source 3 6709 
Lassen 2001-2002 LG Stafford Loan, subsidized 78 156991 
Lassen 2001-2002 LH Stafford Loan, unsubsidized 11 31243 
Lassen 2001-2002 LN Other loan: non-institutional source 1 3000 
Lassen 2001-2002 LP PLUS loan: parent loan for undergraduate student. 1 2500 
Lassen 2001-2002 WF Federal Work Study (FWS) (Federal share) 132 278926 
Lassen 2001-2002 WU Other Work Study and matching funds 78 157892 LO 

N 
Long Beach 2001-2002 GB Cal Grant B 1323 1567951 (0 

Long Beach 2001-2002 GC Cal Grant C 137 66888 
Long Beach 2001-2002 GE EOPS Grant 1837 630579 
Long Beach 2001-2002 GF CARE Grant 285 217846 
Long Beach 2001-2002 GP Pell Grant 8298 16796583 
Long Beach 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 1358 761546 
Long Beach 2001-2002 GU Other grant: institutional source 296 38385 
Long Beach 2001-2002 GV Other grant: non-institutional source 2 2400 
Long Beach 2001-2002 LD Perkins Loan 116 257335 
Long Beach 2001-2002 LL Federal Direct Student Loan - unsubsidized 118 239520 
Long Beach 2001-2002 LS Federal Direct Student Loan - subsidized 1007 2520144 
Long Beach 2001-2002 WC California State Work Study (SWS) 58 142646 
Long Beach 2001-2002 WF Federal Work Study (FWS) (Federal share} 385 1155850 
Long Beach 2001-2002 WU Other Work Study and matching funds 177 547057 
Los Medanos 2001-2002 GB Cal Grant B 135 170809 
Los Medanos 2001-2002 GC Cal Grant C 24 10674 
Los Medanos 2001-2002 GE EOPS Grant 24 7050 
Los Medanos 2001-2002 GF CARE Grant 41 73500 



Los Medanos 2001-2002 GP Pell Grant 796 1712994 

Los Medanos 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 109 63109 

Los Medanos 2001-2002 WF Federal Work Study (FWS) (Federal share) 84 148277 

Marin 2001-2002 GB Cal Grant B 108 137073 

Marin 2001-2002 GC Cal Grant C 40 17208 

Marin 2001-2002 GE EOPS Grant 391 88206 

Marin 2001-2002 GF CARE Grant 9 9119 

Marin 2001-2002 GP Pell Grant 944 2037297 

Marin 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 209 203450 

Marin 2001-2002 GU Other grant: institutional source 128 325886 

Marin 2001-2002 GV Other grant: non-institutional source 1 11626 

Marin 2001-2002 LG Stafford Loan, subsidized 233 604273 

Marin 2001-2002 LH Stafford Loan, unsubsidized 142 445183 

Marin 2001-2002 WF Federal Work Study (FWS) (Federal share) 71. 221345 

Mendocino 2001-2002 GB Cal Grant B 95 110148 

Mendocino 2001-2002 GC Cal Grant C 21 7074 

Mendocino 2001-2002 GE EOPS Grant 347 109301 

Mendocino 2001-2002 GF CARE Grant 33 19100 co 
Mendocino 2001-2002 GP . Pell Grant 671 1352436 N 

Mendocino 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 333 77448 co 

Mendocino 2001-2002 GU Other grant: institutional source 734 7255 

Mendocino 2001-2002 GV Other grant: non-institutional source 19 27059 

Mendocino 2001-2002 LG Stafford Loan, subsidized 92 242169 

Mendocino 2001-2002 LH Stafford Loan, unsubsidized 6 10425 

Merced 2001-2002 GB Cal Grant B 591 775302 

Merced 2001-2002 GC Cal Grant C 65 26928 

Merced 2001-2002 GE EOPS Grant 227 125335 

Merced 2001-2002 GF CARE Grant 45 139774 

Merced 2001-2002 GP Pell Grant 2546 5871637 

Merced 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 391 248100 

Merced 2001-2002 GV Other grant: non-institutional source 9 6500 

Merced 2001-2002 WF Federal Work Study (FWS) (Federal share) 252 417292 

Merritt 2001-2002 GB Cal Grant B 71 84161 

Merritt 2001-2002 GC Cal Grant C 30 12504 

Merritt 2001-2002 GE EOPS Grant 292 53305 

Merritt 2001-2002 GF CARE Grant 35 14082 

Merritt 2001-2002 GP Pell Grant 910 1989056 



Merritt 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 557 186078 
Merritt 2001-2002 WC California State Work Study (SWS) 25 57854 
Merritt 2001-2002 WF Federal Work Study (FWS) (Federal share) 90 141949 
Mira Costa 2001-2002 GB Cal Grant B 91 108519 
MiraCosta 2001-2002 GC Cal Grant C 10 3888 
Mira Costa 2001-2002 GE EOPS Grant 665 197819 
MiraCosta 2001-2002 GF CARE Grant 62 35842 
MiraCosta 2001-2002 GP Pell Grant 779 1608192 
MiraCosta 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 381 134325 
MiraCosta 2001-2002 GV Other grant: non-institutional source 5 14685 
MiraCosta 2001-2002 LG Stafford Loan, subsidized 120 292490 
Mira Costa 2001-2002 LH Stafford Loan, unsubsidized 38 81398 
MiraCosta 2001-2002 LN Other loan: non-institutional source 1 4250 
MiraCosta 2001-2002 WF Federal Work Study (FWS) (Federal share) 81 121294 
Mission 2001-2002 GB Cal Grant B 78 96168 
Mission 2001-2002 GC Cal Grant C 19 6984 
Mission 2001-2002 GE EOPS Grant 429 201540 
Mission 2001-2002 GF CARE Grant 50 36600 
Mission 2001-2002 GP Pell Grant 798 1715941 

,.._ 
N 

Mission 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 620 265951 co 
Mission 2001-2002 LG Stafford Loan, subsidized 68 179893 
Mission 2001-2002 LH Stafford Loan, unsubsidized 8 18550 
Mission 2001-2002 WF Federal Work Study (FWS) (Federal share) 81 151309 
Modesto 2001-2002 GB Cal Grant B 694 851545 
Modesto 2001-2002 GC Cal Grant C 103 42336 
Modesto 2001-2002 GE EOPS Grant 370 92700 
Modesto 2001-2002 GP Pell Grant 3203 7091717 
Modesto 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 835 270467 
Modesto 2001-2002 LO Perkins Loan 35 31500 
Modesto 2001-2002 LN Other loan: non-institutional source 21 30500 
Modesto 2001-2002 WF Federal Work Study (FWS) (Federal share) 153 292802 
Modesto 2001-2002 WU Other Work Study and matching funds 153 97600 
Monterey 2001-2002 GB Cal Grant B 68 80432 
Monterey 2001-2002 GC Cal Grant C 21 8928 
Monterey 2001-2002 GE EOPS Grant 193 52350 
Monterey 2001-2002 GF CARE Grant 91 113350 
Monterey 2001-2002 GP Pell Grant 685 1341983 



Monterey 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 338 123838 

Monterey 2001-2002 GU Other grant: institutional source 721 229683 

Monterey 2001-2002 LG Stafford Loan, subsidized 153 402828 

Monterey 2001-2002 LH Stafford Loan, unsubsidized 115 358822 

Monterey 2001-2002 LP PLUS loan: parent loan for undergraduate student. 2564 

Monterey 2001-2002 WC California State Work Study (SWS) 37 40138 

Monterey 2001-2002 WF · Federal Work Study (FWS) (Federal share) 97 112406 

Moorpark 2001-2002 GB Cal Grant B 97 125991 

Moorpark 2001-2002 GC Cal Grant C 11 4752 

Moorpark 2001-2002 GE EOPS Grant 59 17400 

Moorpark 2001-2002 GF CARE Grant 10 13200 

Moorpark 2001-2002 GP Pell Grant 747 1680024 

Moorpark 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 186 87343 

Moorpark 2001-2002 LG Stafford Loan, subsidized 197 521601 

Moorpark 2001-2002 LH Stafford Loan, unsubsidized 32 73914 

Moorpark 2001-2002 LP PLUS loan: parent loan for undergraduate student. 6 46187 

Moorpark 2001-2002 WF Federal Work Study (FWS) (Federal share) 50 74081 

Mt San Antonio 2001-2002 GB Cal Grant B 716 895353 ro 
Mt San Antonio 2001-2002 GC Cal Grant C 71 30456 N 

Mt San Antonio 2001-2002 GF CARE Grant 91 68125 CD 

Mt San Antonio 2001-2002 GP Pell Grant 3122 7311900 

Mt San Antonio 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 547 638500 

Mt San Antonio 2001-2002 GV Other grant: non-institutional source 1 4001 

Mt San Antonio 2001-2002 LD Perkins Loan 7 14892 

Mt San Antonio 2001-2002 LL Federal Direct Student Loan - unsubsidized 13 36008 

Mt San Antonio 2001-2002 LS Federal Direct Student Loan - subsidized 142 360977 

Mt San Antonio 2001-2002 WF Federal Work Study (FWS) (Federal share) 260 318750 

Mt. San Jacinto 2001-2002 GB Cal Grant B 274 339761 

Mt. San Jacinto 2001-2002 GC Cal Grant C 80 33714 

Mt. San Jacinto 2001-2002 GE EOPS Grant 325 2952 

Mt. San Jacinto 2001-2002 GF CARE Grant 136 119260 

Mt. San Jacinto 2001-2002 GP Pell Grant 2548 5144616 

Mt. San Jacinto 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 889 378078 

Mt. San Jacinto 2001-2002 GU Other grant: institutional source 128 7447 

Mt. San Jacinto 2001-2002 GV Other grant: non-institutional source 25 5764 

Mt. San Jacinto 2001-2002 LE EOPS loan 9 1925 

Mt. San Jacinto 2001-2002 LG Stafford Loan, subsidized 568 1388519 



Mt. San Jacinto 2001-2002 LH Stafford Loan, unsubsidized 386 1009131 
Mt. San Jacinto 2001-2002 LI Other loan: institutional source 118 12100 
Mt. San Jacinto 2001-2002 WF Federal Work Study (FWS) (Federal share) 184 307590 
Napa 2001-2002 GB Cal Grant B 115 153177 
Napa 2001-2002 GC Cal Grant C 30 12528 
Napa 2001-2002 GE EOPS Grant 138 35001 
Napa 2001-2002 GF CARE Grant 22 22735 
Napa 2001-2002 GP Pell Grant 674 1436317 
Napa 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 326 214692 
Napa 2001-2002 GU Other grant: institutional source 225 68382 
Napa 2001-2002 GV Other grant: non-institutional source 80 32254 
Napa 2001-2002 LL Federal Direct Student Loan - unsubsidized 55 160261 
Napa 2001-2002 LS Federal Direct Student Loan - subsidized 72 181749 
Napa 2001-2002 WC California State Work Study (SWS) 78 151154 
Napa 2001-2002 WF Federal Work Study (FWS) (Federal share) 92 123580 
Napa 2001-2002 WU Other Work Study and matching funds 27 19361 
Ohlone 2001-2002 GB Cal Grant B 79 103636 
Oh lone 2001-2002 GC Cal Grant C 8 3528 
Oh lone 2001-2002 GE EOPS Grant 127 29725 (J') 

N 
Ohl one 2001-2002 GF CARE Grant 7 3696 C.D 

Oh lone 2001-2002 GP Pell Grant 613 1236548 
Oh lone 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 153 131040 
Oh lone 2001-2002 LG Stafford Loan, subsidized 48 132071 
Ohlone 2001-2002 LH Stafford Loan, unsubsidized 20 65519 
Ohlone 2001-2002 WF Federal Work Study (FWS) (Federal share) 37. 100814 
Orange Coast 2001-2002 GB Cal Grant B 787 1066724 
Orange Coast 2001-2002 GC Cal Grant C 50 21456 
Orange Coast 2001-2002 GE EOPS Grant 920 342774 
Orange Coast 2001-2002 GP Pell Grant 2715 6762794 
Orange Coast 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 680 290943 
Orange Coast 2001-2002 LO Perkins Loan 104 235866 
Orange Coast 2001-2002 LG Stafford Loan, subsidized 506 1132888 
Orange Coast 2001-2002 LH Stafford Loan, unsubsidized 223 609837 
Orange Coast 2001-2002 LP PLUS loan: parent loan for undergraduate student. 14 83587 
Orange Coast 2001-2002 WF Federal Work Study (FWS) (Federal share) 115 280105 
Oxnard 2001-2002 GB Cal Grant B 251 328959 
Oxnard 2001-2002 GC Cal Grant C 26 10440 



Oxnard 2001-2002 GE EOPS Grant 258 49250 

Oxnard 2001-2002 GF CARE Grant 88 52550 

Oxnard 2001-2002 GP Pell Grant 1674 3783532 

Oxnard 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 324 156263 

Oxnard 2001-2002 WF Federal Work Study (FWS) (Federal share) 62 146391 

Palo Verde 2001-2002 GB Cal Grant B 24 29711 

Palo Verde 2001-2002 GC Cal Grant C 7 3168 

Palo Verde 2001-2002 GP Pell Grant 253 584918 

Palo Verde 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 48 21286 

Palo Verde 2001-2002 WF Federal Work Study (FWS) (Federal share) 27 16470 

Palomar 2001-2002 GB Cal Grant B 191 229387 

Palomar 2001-2002 GC Cal Grant C 27 10224 

Palomar 2001-2002 GE EOPS Grant 86 74795 

Palomar 2001-2002 GF CARE Grant 8 6020 

Palomar 2001-2002 GP Pell Grant 1223 2456980 

Palomar 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 488 198869 

Palomar 2001-2002 GV Other grant: non-institutional source 6 3819 

Palomar 2001-2002 LL Federal Direct Student Loan - unsubsidized 28 52813 
0 

Palomar 2001-2002 LS Federal Direct Student Loan - subsidized 232 441995 (") 

Palomar 2001-2002 66 147169 co 
WF Federal Work Study (FWS) (Federal share) 

Pasadena 2001-2002 GB Cal Grant B 1045 1304238 

Pasadena 2001-2002 GC Cal Grant C 49 19458 

Pasadena 2001-2002 GE EOPS Grant 1141 477580 

Pasadena 2001-2002 GF CARE Grant 104 101839 

Pasadena 2001-2002 GP Pell Grant 4418 10056746 

Pasadena 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 826 387012 

Pasadena 2001-2002 GU Other grant: institutional source 5 2102 

Pasadena 2001-2002 GV Other grant: non-institutional source 38 28837 

Pasadena 2001-2002 LO Perkins Loan 74 99313 

Pasadena 2001-2002 LI Other loan: institutional source 9 13851 

Pasadena 2001-2002 LL Federal Direct Student Loan - unsubsidized 91 231427 

Pasadena 2001-2002 LS Federal Direct Student Loan - subsidized 254 612833 

Pasadena 2001-2002 WF Federal Work Study (FWS) (Federal share) 202 351586 

Porterville 2001-2002 GB Cal Grant B 266 342213 

Porterville 2001-2002 GC Cal Grant C 40 18648 

Porterville 2001-2002 GF CARE Grant 52 31982 

Porterville 2001-2002 GP Pell Grant 1328 3113491 



Porterville 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 399 133665 
Porterville 2001-2002 GV Other grant: non-institutional source 60 24770 
Redwoods . 2001-2002 GB Cal Grant B 264 330724 
Redwoods 2001-2002 GC Cal Grant C 68 30744 
Redwoods 2001-2002 GE EOPS Grant 804 328162 
Redwoods 2001-2002 GF CARE Grant 73 110327 
Redwoods 2001-2002 GP Pell Grant 1948 4248214 
Redwoods 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 364 171656 
Redwoods 2001-2002 GV Other grant: non-institutional source 27 75047 
Redwoods 2001-2002 LG Stafford Loan, subsidized 538 1403235 
Redwoods 2001-2002 LH Stafford Loan, unsubsidized 235 540780 
Redwoods 2001-2002 LN Other loan: non-institutional source 2 6062 
Redwoods 2001-2002 LP PLUS loan: parent loan for undergraduate student 7 42792 
Redwoods 2001-2002 WF Federal Work Study (FWS) (Federal share) 170 259247 
Reedley College 2001~2002 GB Cal Grant B 934 1160296 
Reedley College 2001-2002 . GC Cal Grant C 49 21132 
Reedley College 2001-2002 GE EOPS Grant 507 284948 
Reedley College 2001-2002 GF CARE Grant 49 73598 
Reedley College 2001-2002 GP Pell Grant . 4989 10183239 r-

('f) 
Reedley College 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 712 345354 CD 

Reedley College 2001-2002 GV Other grant: non-institutional source 2 3725 
Reedley College 2001-2002 LL Federal Direct Student Loan - unsubsidized 33 58425 
Reedley College 2001-2002 LS Federal Direct Student Loan - subsidized 390 814865 
Reedley College 2001-2002 WC California State Work Study (SWS) 46 34347 
Reedley College 2001-2002 WF Federal Work Study (FWS) (Federal share) 229 495061 
Rio Hondo 2001-2002 GB Cal Grant B 624 730039 
Rio Hondo 2001-2002 GC Cal Grant C 60 23256 
Rio Hondo 2001-2002 GE EOPS Grant 103 43980 
Rio Hondo 2001-2002 GF CARE Grant 65 47572 
Rio Hondo 2001-2002 GP Pell Grant 3035 6335009 
Rio Hondo 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 408 221100 
Rio Hondo 2001-2002 GV Other grant: non-institutional source 1 1181 
Rio Hondo 2001-2002 LG Stafford Loan, subsidized 340 905394 
Rio Hondo 2001-2002 LH Stafford Loan, unsubsidized 169 526754 
Rio Hondo 2001-2002 WC California State Work Study (SWS) 59 153804 
Rio Hondo 2001-2002 WF Federal Work Study (FWS) (Federal share) 98 184897 
Riverside 2001-2002 GB Cal Grant B 569 616596 



Riverside 2001-2002 GC Cal Grant C 155 56160 

Riverside 2001-2002 GP Pell Grant 5071 9373663 

Riverside 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 605 436228 

Riverside 2001-2002 LG Stafford Loan, subsidized 340 905259 

Riverside 2001-2002 LH Stafford Loan, unsubsidized 56 171168 

Riverside 2001-2002 WF Federal Work Study (FWS) (Federal share) 281 538770 

Sacramento City 2001-2002 GB Cal Grant B 908 1107360 

Sacramento City 2001-2002 GC Cal Grant C 137 56664 

Sacramento City 2001-2002 GE EOPS Grant 1326 472529 

Sacramento City 2001-2002 GF CARE Grant 126 115585 

Sacramento City 2001-2002 GP Pell Grant 3689 8574182 

Sacramento City 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 1186 632643 

Sacramento City 2001-2002 LG Stafford Loan, subsidized 456 1906156 

Sacramento City 2001-2002 LH Stafford Loan, unsubsidized 109 333197 

Sacramento City 2001-2002 WF Federal Work Study (FWS) (Federal share) 162 343912 

Saddle back 2001-2002 GB Cal.Grant B 78 104151 

Saddle back 2001-2002 GC Cal Grant C 14 5976 

Saddleback 2001-2002 GE EOPS Grant 301 99183 
C\J 

Saddleback 2001-2002 GF CARE Grant 14 12010 (") 

Saddleback 2001-2002 GP Pell Grant 951 1931044 
(() 

Saddleback 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 140 74750 

Saddleback 2001-2002 GU Other grant: institutional source 19 17956 

Saddleback 2001-2002 GV Other grant: non-institutional source 2 2000. 

Saddleback 2001-2002 LO Perkins Loan 6 11600 

Saddleback 2001-2002 LG Stafford Loan, subsidized 199 408456 

Saddleback 2001-2002 LH Stafford Loan, unsubsidized 80 210452 

Saddleback 2001-2002 LN Other loan: non-institutional source 1 5000 

Saddleback 2001-2002 WE EOPS Work Study 1 468 

Saddleback 2001-2002 WF Federal Work Study (FWS) (Federal share) 76 140703 

Saddle back 2001-2002 WU Other Work Study and matching funds 21 37746 

San Bernardino 2001-2002 GB Cal Grant B 505 582523 

San Bernardino 2001-2002 GC Cal Grant C 120 47880 

San Bernardino 2001-2002 GF CARE Grant 64 7440 

San Bernardino 2001-2002 GP Pell Grant 4604 9843450 

San Bernardino 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 263 94685 

San Bernardino 2001-2002 GV Other grant: non-institutional source 115 68202 

San Bernardino 2001-2002 LD Perkins Loan 81 35471 



San Bernardino 2001-2002 WF Federal Work Study (FWS) (Federal share) 269 745920 
San Diego Adult 2001-2002 GP Pell Grant 119 173093 
San Diego Adult 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 128 115611 
San Diego Adult 2001-2002 WF Federal Work Study (FWS) (Federal share) 24 55774 
San Diego Adult 2001-2002 WU Other Work Study and matching funds 24 18588 
San Diego City 2001-2002 GB Cal Grant B 620 744936 

· San Diego City 2001-2002 GC Cal Grant C 107 43128 
San Diego City 2001-2002 GE EOPS Grant· 949 426688 
San Diego City 2001-2002 GF CARE Grant 69 61385 
San Diego City 2001-2002 GP Pell Grant 4150 8441920 
San Diego City 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 1229 550354 
San Diego City 2001-2002 GV Other grant: non-institutional source 20 28200 
San Diego City 2001-2002 LS Federal Direct Student Loan - subsidized 1126 2851014 
San Diego City 2001-2002 WF Federal Work Study (FWS) (Federal share) 100 325356 
San Diego Mesa 2001-2002 GB Cal Grant B 667 845454 
San Diego Mesa 2001-2002 GC Cal Grant C 37 16092 
San Diego Mesa 2001-2002 GE EOPS Grant 524 168213 
San Diego Mesa 2001-2002 GF CARE Grant 24 34117 
San Diego Mesa 2001-2002 GP Pell Grant 2976 6508088 (") 

(") 
San Diego Mesa 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 693 356990 (0 

San Diego Mesa 2001-2002 GV Other grant: non-institutional source 68 31078 
San Diego Mesa 2001-2002 GW Bureau of Indian Affairs (BIA) Grant 1 1200 
San Diego Mesa 2001-2002 LN Other loan: non-institutional source 9 55188 
San Diego Mesa 2001-2002 LP PLUS loan: parent loan for undergraduate student 23 150779 
San Diego Mesa 2001-2002 LS Federal Direct Student Loan - subsidized 969 2406354 
San Diego Mesa 2001-2002 WF Federal Work Study (FWS) (Federal share) 162 323402 
San Diego Mesa 2001-2002 WU Other Work Study and matching funds 162 107786 
San Diego Miramar 2001-2002 GB Cal Grant B 120 155403 
San Diego Miramar 2001-2002 GC Cal Grant C 14 4680 
San Diego Miramar 2001-2002 GE EOPS Grant 243 98001 
San Diego Miramar 2001-2002 GF CARE Grant 19 20866 
San Diego Miramar 2001-2002 GP Pell Grant 804 1663633 
San Diego Miramar 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 186 80304 
San Diego Miramar 2001-2002 GV Other grant: non-institutional source 48 24362 
San Diego Miramar 2001-2002 LS Federal Direct Student Loan - subsidized 154 353473 
San Diego Miramar 2001-2002 WF Federal Work Study (FWS) (Federal share) 39 46629 
San Diego Miramar 2001-2002 WU other Work Study and matching funds 39 15535 



San Francisco 2001-2002 GB Cal Grant B 581 754973 

San Francisco 2001-2002 GC Cal Grant C 64 27684 

San Francisco 2001-2002 GP Pell Grant 3526 7865803 

San Francisco 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 1464 688994 

San Francisco 2001-2002 LO Perkins Loan 395 486806 

San Francisco 2001-2002 LG Stafford Loan, subsidized 622 1513943 

San Francisco 2001-2002 LH Stafford Loan, unsubsidized 423 1144446 

San Francisco 2001-2002 WE EOPS Work Study 395 616161 

San Joaquin Delta 2001-2002 GB Cal Grant B 1221 1576512 

San Joaquin Delta 2001-2002 GC Cal Grant C 125 54539 

San Joaquin Delta 2001-2002 GE EOPS Grant 960 533863 

San Joaquin Delta 2001-2002 GF CARE Grant 164 175617 

San Joaquin Delta 2001-2002 GP Pell Grant 4925 11494474 

San Joaquin Delta 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 714 767962 

San Joaquin Delta 2001-2002 GV Other grant: non-institutional source 12 3589 

San Joaquin Delta 2001-2002 GW Bureau of Indian Affairs (BIA) Grant 5 4937 

San Joaquin Delta 2001-2002 LE EOPS loan 179 39210 

San Joaquin Delta 2001-2002 LI Other loan: institutional source 29 11944 

""" San Joaquin Delta 2001-2002 LL Federal Direct Student Loan - unsubsidized 8 31641 (") 

San Joaquin Delta 2001-2002 Federal Direct Student Loan - subsidized 10 17199 co 
LS 

San Joaquin Delta 2001-2002 WF Federal Work Study (FWS) (Federal share) 490 971862 

San Jose City 2001-2002 GB Cal Grant B 82 103133 

San Jose City 2001-2002 GC Cal Grant C 13 5688 

San Jose City 2001-2002 GE EOPS Grant 523 219824 

San Jose City 2001-2002 GF CARE Grant 19 29943 

San Jose City 2001-2002 GP Pell Grant 892 1873196 

San Jose City 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 680 197466 

San Jose City 2001-2002 LL Federal Direct Student Loan - unsubsidized 3 9500 

San Jose City 2001-2002 LS Federal Direct Student Loan - subsidized 22 52500 

San Jose City 2001-2002 WF Federal Work Study (FWS) (Federal share) 88 175815 

San Mateo 2001-2002 GB Cal Grant B 90 119629 

San Mateo 2001-2002 GC Cal Grant C 16 7128 

San Mateo 2001-2002 GE EOPS Grant 52 10434 

San Mateo 2001-2002 GF CARE Grant 7 5000 

San Mateo 2001-2002 GP Pell Grant 567 1294319 

San Mateo 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 492 198850 

San Mateo 2001-2002 LO Perkins Loan 28 59130 



San Mateo 2001-2002 LG Stafford Loan, subsidized 24 62253 
San Mateo 2001-2002 LH Stafford Loan, unsubsidized 8 15441 
San Mateo 2001-2002 LP PLUS loan: parent loan for undergraduate student. 1 4000 
San Mateo 2001-2002 WF Federal Work Study (FWS) (Federal share) 83 173283 
San Mateo 2001-2002 WU Other Work Study and matching funds 8 21028 
Santa Ana 2001-2002 GB Cal Grant B 657 853950 
Santa Ana 2001-2002 GC Cal Grant C 33 13680 
Santa Ana 2001-2002 GE EOPS Grant 195 75936 
Santa Ana 2001-2002 GP Pell Grant 2486 5859569 
Santa Ana 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 599 325500 
Santa Ana 2001-2002 LD Perkins Loan 91 123903 
Santa Ana 2001-2002 LG Stafford Loan, subsidized 272 661109 
Santa Ana 2001-2002 LH Stafford Loan, unsubsidized 139 394834 
Santa Ana 2001-2002 WF Federal Work Study (FWS) (Federal share) 144 269117 
Santa Barbara 2001-2002 GB Cal Grant B 152 193204 
Santa Barbara 2001-2002 GC Cal Grant C 43 18936 
Santa Barbara 2001-2002 GE EOPS Grant 521 221148 
Santa Barbara 2001-2002 GF CARE Grant 33 52112 
Santa Barbara 2001-2002 GP Pell Grant 1504 2959050 LD 

(") 
Santa Barbara 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 531 204673 (D 

Santa Barbara 2001-2002 GU Other grant: institutional source 332 849332 
Santa Barbara 2001-2002 GV Other grant: non-institutional source 4 4000 
Santa Barbara 2001-2002 LG Stafford Loan, subsidized 210 398708 
Santa Barbara 2001-2002 LH Stafford Loan, unsubsidized 122 217735 
Santa Barbara 2001-2002 WF Federal Work Study (FWS) (Federal share) 235 454336 
Santa Monica 2001-2002 GB Cal Grant B 683 793732 
Santa Monica 2001-2002 GC Cal Grant C 25 10728 
Santa Monica 2001-2002 GE EOPS Grant 175 35361 
Santa Monica 2001-2002 GF CARE Grant 36 70675 
Santa Monica 2001-2002 GP Pell Grant 3322 7148617 
Santa Monica 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 2623 1590496 
Santa Monica 2001-2002 LG Stafford Loan, subsidized 182 398205 
Santa Monica 2001-2002 LH Stafford Loan, unsubsidized 34 69677 
Santa Monica 2001-2002 LP PLUS loan: parent loan for undergraduate student. 5 21631 
Santa Monica 2001-2002 WF Federal Work Study (FWS) (Federal share) 504 584014 
Santa Monica 2001-2002 WU Other Work Study and matching funds 13 21224 
Santa Rosa 2001-2002 GB Cal Grant B 192 227633 



Santa Rosa 2001-2002 GC Cal Grant C 131 57992 

Santa Rosa 2001-2002 GE EOPS Grant 387 114160 

Santa Rosa 2001-2002 GF CARE Grant 36 26020 

Santa Rosa 2001-2002 GP Pell Grant 1629 3578756 

Santa Rosa 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 360 220071 

Santa Rosa 2001-2002 GU Other grant: institutional source 7 7837 

Santa Rosa 2001-2002 GV Other grant: non-institutional source 153 98400 

Santa Rosa 2001-2002 GW Bureau of Indian Affairs (BIA) Grant 1 3389 

Santa Rosa 2001-2002 LL Federal Direct Student Loan - unsubsidized 174 497927 

Santa Rosa 2001-2002 LS Federal Direct Student Loan - subsidized 439 1156621 

Santa Rosa 2001-2002 WF Federal Work Study (FWS) (Federal share) 139 271148 

Sequoias 2001-2002 GB Cal Grant B 859 1127735 

Sequoias 2001-2002 GC Cal Grant C 80 34992 

Sequoias 2001-2002 GE EOPS Grant 852 349038 

Sequoias 2001-2002 GF CARE Grant 148 91370 

Sequoias 2001-2002 GP Pell Grant 3584 8035251 

Sequoias 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 673 262057 

Sequoias 2001-2002 LG Stafford Loan, subsidized 111 250946 
<O 

Sequoias 2001-2002 WC . California State Work Study (SWS) 101 131691 C'1 

Sequoias 2001-2002 WF Federal Work Study (FWS) (Federal share) 243 339950 <O 

Shasta 2001-2002 GB Cal Grant B 349 458393 

Shasta 2001-2002 GC Cal Grant C 98 44064 

Shasta 2001-2002 GP Pell Grant 2362 5072238 

Shasta 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 712 346699 

Shasta 2001-2002 GV Other grant: non-institutional source 805 303273 

Shasta 2001-2002 GW Bureau of Indian Affairs (BIA) Grant 13 24894 

Shasta 2001-2002 LG Stafford Loan, subsidized 529 1414144 

Shasta 2001-2002 LH Stafford Loan, unsubsidized 334 854355 

Shasta 2001-2002 WF Federal Work Study (FWS) (Federal share) 100 203311 

Sierra 2001-2002 GB Cal Grant B 267 351050 

Sierra 2001-2002 GC Cal Grant C 65 31704 

Sierra 2001-2002 GF CARE Grant 54 37500 

Sierra 2001-2002 GP Pell Grant 2340 5011178 

Sierra 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 544 346478 

Siskiyous 2001-2002 GB Cal Grant B 115 151671 

Siskiyous 2001-2002 GC Cal Grant C 31 16704 

Siskiyous 2001-2002 GE EOPS Grant 116 17100 



Siskiyous 2001-2002 GF CARE Grant 19 2956 
Siskiyous 2001-2002 GP Pell Grant 727 1677105 
Siskiyous 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 93 42003 
Siskiyous 2001-2002 GV Other grant: non-institutional source 93 51951 
Siskiyous 2001-2002 GW Bureau of Indian Affairs (BIA) Grant 6 14234 
Siskiyous 2001-2002 LG Stafford Loan, subsidized 256 664121 
Siskiyous 2001-2002 LH Stafford Loan, unsubsidized 79 179918 
Siskiyous 2001-2002 LP PLUS loan: parent loan for undergraduate student 18 103015 
Siskiyous 2001-2002 WF Federal Work Study (FWS) (Federal share) 71 85008 
Skyline 2001-2002 GB Cal Grant B 105 132037 
Skyline 2001-2002 GC Cal Grant C 13 5148 
Skyline 2001-2002 GE EOPS Grant 14 5848 
Skyline 2001-2002 GF CARE Grant 25 10202 
Skyline 2001-2002 GP Pell Grant 807 1701082 
Skyline 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 464 154181 
Skyline 2001-2002 GV Other grant: non-institutional source 92 37050 
Skyline 2001-2002 LG Stafford Loan, subsidized 48 133463 
Skyline 2001-2002 LH Stafford Loan, unsubsidized 1 3395 
Skyline 2001-2002 WF Federal Work Study (FWS) (Federal share) 124 241344 

,...._ 
(Y) 

Skyline 2001-2002 WU Other Work Study and matching funds 3 3581 CD 

Solano 2001-2002 GB Cal Grant B 136 154435 
Solano 2001-2002 GC Cal Grant C 40 19872 
Solano 2001-2002 GE EOPS Grant 261 153289 
Solano 2001-2002 GF CARE Grant 36 30811 
Solano 2001-2002 GP Pell Grant 1279 2439376 
Solano 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 271 166652 
Solano 2001-2002 GV Other grant: non-institutional source 2 7500 
Solano 2001-2002 LG Stafford Loan, subsidized 247 665906 
Solano 2001-2002 LH Stafford Loan, unsubsidized 206 611730 
Solano 2001-2002 WF Federal Work Study (FWS) (Federal share) 117 233883 
Southwestern 2001-2002 GB Cal Grant B 780 941920 
Southwestern 2001-2002 GC Cal Grant C 98 41438 
Southwestern 2001-2002 GE EOPS Grant 682 43679 
Southwestern 2001-2002 GF CARE Grant 74 55550 
Southwestern 2001-2002 GP Pell Grant 3466 8065091 
Southwestern 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 935 380233 
Southwestern 2001-2002 LG Stafford Loan, subsidized 274 595754 



Southwestern 2001-2002 WC California State Work Study (SWS) 92 82214 

Southwestern 2001-2002 WF Federal Work Study (FWS) (Federal share) 308 490764 

Southwestern 2001-2002 WU Other Work Study and matching funds 107 47274 

Taft 2001-2002 GB Cal Grant B 27 26223 

Taft 2001-2002 GP Pell Grant 300 672397 

Taft 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 132 46887 

Taft 2001-2002 WC California State Work Study (SWS) 20 23811 

Taft 2001-2002 WE EOPS Work Study 12 15306 

Taft 2001-2002 WF Federal Work Study (FWS) (Federal share) 37 37759 

Taft 2001-2002 WU Other Work Study and matching funds 305 512310 

Ventura 2001-2002 GB Cal Grant B 177 229644 

Ventura 2001-2002 GC Cal Grant C 18 7560 

Ventura 2001-2002 GE EOPS Grant 214 82850 

Ventura 2001-2002 GF CARE Grant 32 45584 

Ventura 2001-2002 GP Pell Grant 1392 3166858 

Ventura 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 336 155345 

Ventura 2001-2002 LG Stafford Loan, subsidized 332 903206 

Ventura 2001-2002 LH Stafford Loan, unsubsidized 46 146062 co 
Ventura 2001-2002 WF Federal Work Study (FWS) (Federal share) 87 156385 Cl') 

338661 
(0 

Victor Valley 2001-2002 GB Cal Grant B 287 

Victor Valley 2001-2002 GC Cal Grant C 112 46080 

Victor Valley 2001-2002 GE EOPS Grant 22 10000 

Victor Valley 2001-2002 GF CARE Grant 119 20152 

Victor Valley 2001-2002 GP Pell Grant 3452 7103604 

Victor Valley 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 687 277355 

Victor Valley 2001-2002 GV Other grant: non-institutional source 46 27600 

Victor Valley 2001-2002 LL Federal Direct Student Loan - unsubsidized 262 699556 

Victor Valley 2001-2002 LS Federal Direct Student Loan - subsidized 616 1339732 

Victor Valley 2001-2002 WF Federal Work Study (FWS) (Federal share) 164 353452 

West Hills Coalinga 2001-2002 GB Cal Grant B 239 310810 

West Hills Coalinga 2001-2002 GC Cal Grant C 33 15696 

West Hills Coalinga 2001-2002 GE EOPS Grant 325 80205 

West Hills Coalinga 2001-2002 GP Pell Grant 1470 3130243 

West Hills Coalinga 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 354 126152 

West Hills Coalinga 2001-2002 GU Other grant: institutional source 443- 108035 

West Hills Coalinga 2001-2002 LL Federal Direct Student Loan - unsubsidized 47 155485 

West Hills Coalinga 2001-2002 LS Federal Direct Student Loan - subsidized 143 381335 



West Hills Coalinga 2001-2002 WF Federal Work Study (FWS) (Federal share) 124 118062 
West LA 2001-2002 GB Cal Grant B 118 145231 
West LA 2001-2002 GC Cal Grant C 46 21024 
West LA 2001-2002 GP Pell Grant 1461 3192301 
West LA 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 164 110200 
West LA 2001-2002 LD Perkins Loan 29 31744 
West LA 2001-2002 LG Stafford Loan, subsidized 153 432217 
West LA 2001-2002 LH Stafford Loan, unsubsidized 47 163192 
West LA 2001-2002 WF Federal Work Study (FWS) (Federal share) 64 149503 
West Valley 2001-2002 GB Cal Grant B 71 85122 
West Valley 2001-2002 GC Cal Grant C 13 5616 
West Valley 2001-2002 GE EOPS Grant 398 200156 
West Valley 2001-2002 GF CARE Grant 20 17250 
West Valley 2001-2002 GP Pell Grant 753 1496670 
West Valley 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 502 203750 
West Valley 2001-2002 LG Stafford Loan, subsidized 68 172679 
West Valley 2001-2002 LH Stafford Loan, unsubsidized 1 700 
West Valley 2001-2002 WF Federal Work Study (FWS) (Federal share) 95 191191 
Yuba 2001-2002 GB Cal Grant B 505 657566 OJ 

(V) 

Yuba 2001-2002 GC Cal Grant C 130 60264 co 
Yuba 2001-2002 GE EOPS Grant 1002 242538 
Yuba 2001-2002 GF CARE Grant 114 54600 
Yuba 2001-2002 GP Pell Grant 3371 7149446 
Yuba 2001-2002 GS SEOG (Supplemental Educational Opportunity Grant) 982 225534 
Yuba 2001-2002 GU Other grant: institutional source 137 34737 
Yuba 2001-2002 GV Other grant: non-institutional source 38 15200 
Yuba 2001-2002 LG Stafford Loan, subsidized 211 524200 
Yuba 2001-2002 LH Stafford Loan, unsubsidized 40 111193 
Yuba 2001-2002 WC California State Work Study (SWS) 60 40529 
Yuba 2001-2002 WF Federal Work Study (FWS) (Federal share) 173 209243 
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!SENATE RULES COMMITTEE 
!Office of Senate Floor Analyses 
11020 N Street, Suite 524 
I (916) 445-6614 Fax: {916) 
1327-44 78 

CONSENT 

Bill No: AB 2453 
Author: Runner {R) 
Amended: 4/6/00 in Assembly 
Vote: 21 

SENATE EDUCATION COMMITTEE 14-0, 6/14/00 

AB 24531 
I 
I 
I 
I 

AYES: Alpert, McPherson, Alarcon, Chesbro 1 Dunn, Hayden, 
Haynes, Hughes, Knight, Monteith, O'Connell, Ortiz, Sher, 
Vasconcellos 

ASSEMBLY FLOOR 74-0, 5/11/00 (Passed on Consent) - See 
last page for vote 

SUBJECT Pupil records 

SOURCE Author 

DIGEST This bill authorizes foster family agencies with 
jurisdiction over currently enrolled. or former pupils to 
access records of grades and t~anscripts, and 
individualized education plans maintained by school 
districts or private schools of those pupils. 

ANALYSIS Existing law authorizes parents of currently 
enrolled or former pupils access to any and all pupil 
records related to their children which are maintained by 
school districts or private schools. In addition, these 
records may be accessed - usually with either parental 
consent or by court order - by non-school authorities for a 
variety of purposes, such as for law enforcement or 
probation activities. 

2 

CONTINUED 

AB 2453 
Page 

Existing law also finds and declares that the mobility of 
pupils in foster care often disrupts their educational 
experience. 

641 
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0 

This bill authorizes foster family agencies with 
jurisdiction over currently enrolled or former pupils to 
access records of grades and transcripts, and 
individualized educacion plans maintained by school 
districts or private schools of those pupils. 

Comments 

Need for the bill In material provided by the author, it 
is noted that private foster agencies find it difficult to 
track the records of children in their care since they do 
not have direct access except through the gove~nment social 
worker assigned to the pupil's case. 

Foster children are placed in numez:-o'us homes throughout 
their stay in foster care. Each time they are moved, the 
new foster parent must access the pupil's school re:::ords 
and attempt to reconstruct the child's educational 
background. If the private foster agency had permission to 
access these records they would be able to take some of the 
burden off of the new parent, and expedite their review of 
the child's school records. 

fISCAL EFF!::CT 
Local: No 

Appropriation: No Fiscal Com. : No 

SUPPORT {Verified 6/15/00) 

California Teachers Associatio~ 
County Welfare Directors Association 

.".SSEMBLY FLOOR 
AYES: Aanestad; Ackerman, Alquist, Aroner, Ashburn, 

Baldwin, Bates, Bock, Brewer, Briggs, Calderon, Campbell, 
Cardenas, Cardoza, Cedillo, Corbett, Correa, Cox, 
Cunneen, Davis, Dickerson, Ducheny, Dutra, Firebaugh, 
Floyd, Gallegos, Granlund, Havice, Honda, House, Jackson, 

3 

AB 2453 
Page 

Kaloogian, Keeley, Knox, Kuehl, Leach, Lempert, Leonard, 
Longville, Lowenthal, Machado, Maddox, Maldonado, 
Margett, Mazzoni, McClintock, Migden, NaKano, Olberg, 
Oller, Robert Pacheco, Rod Pacheco, Papan, Pescetti, 
Reyes, Romero, Runner, Scott, Shelley, Steinberg, 
Strickland, Strom-Martin, Thompson, Thomson, Torlakson, 
Villaraigosa, Vincent, Washington, Wayne, Wesson, 
Wiggins, \'lildman, Zettel, Hertzberg 

NOT VOTING: Battin, Baugh, Florez, Frusetta, Wright, 
Vacancy 

NC: j k 6/15/00 Senate Floor Analyses 

SUPPORT/OPPOSITION: SEE ABOVE 
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BILL ANALYSIS 

AB 1539 

Honeycutt (R) 

8/30/93 in Senate 

21 

SUBJECT: Pupil records: 

78-0, p. 2579, 6/10/93 
(Passed Assembly on Consent) 

access by law enforcement 

SOURCE: Author 

DIGEST: This bill provides designated peace officers with access to 
spupil records without 'written parental consent or under judicial order. 

ANALYSIS: Under current law, school districts are prohibited from 
sauthorizing access to pupil records to any person without parental consent, 
sor under judicial order, unless specified by statute for educationally 
srelated purposes. 

This bill: 

1. Requires school districts to provide to designated peace officers any 
information it has concerning a particular pupil's identity and 
location relating to the transfer of that pupil's records to another 
school district in any state or private school within California, when 
probable cause exists that the pupil has been kidnaped and that the 
pupil's abductor may have enrolled the pupil in a school and the law 
enforcement agency has begun an active investigation. 

02. 
s 

Only specifically designated law enforcement officers whose names have 
been submitted to the school district in writing by a law enforcement 
agency would be permitted to review school records. 

Defines "designated peace officers'' as any sheriff, police officer, 
marshal, constable, portwarden, district attorney inspector, or 

authorized federal employee. 
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3. 
s 

Makes it a misdemeanor for any law enforcement agency to request 
information for any other purpose other than to assist in the 

investigation of suspected kidnapping. 

4. Requires peace officers requesting pupil information to provide to the 
school district a letter confirming the request for pupil records prior 
to the release of any pupil information. 

E'ISCAL EFFECT: Appropriation: No Fiscal Committee: Yes 

SUPPORT: (Verified 9/7/93) 

California Council of Police and Sheriffs 
Capitol Resource Institute 
Los Angeles County Probation Department 
Sacramento County Deputy Sheriffs' Association 
California State Juvenile Officers Association 
California State Sheriffs Association 
San Bernardino County Sheriff's Department 

OPPOSITION: (Verified 9/7/93) 

American Civil Liberties Union 

Local: Yes 

ARGUMENTS IN SUPPORT: Proponents argue the intent of the bill is to 
§located kidnapped children by giving peace officers the authority to access 
§school records of children who are suspected of having been kidnapped. 

According to the author's office, California's missing children is a 
§serious societal dilemma, with more than 78,000 California children missing 
seach year. This bill would represent one more method to help in finding 
sthese children. 

ARGUMENTS IN OPPOSITION: The ACLU argues, "Students and their parents 
swho provide personal information to schools have a reasonable expe~tation 
sthat the information will remain private. Given the expectation of privacy 
sand the privacy interests involved, this information should not be released 
§absent either: (a) the prior consent of the parent; (b) an appropriate 
§court order showing good cause; or {cl the issuance of a search warrant. 
§There is absolutely no reason why a valid search warrant or court order 
§cannot be obtained under these circumstances. 

"Further, if the police suspect that a child has been transferred to a 
§different school, they need only obtain a warrant of the original school to 
sfind out which school has requested the records. Thus, they will obtain 
sthe necessary information where the child has been transferred to.'' 

NM:ctl 9/7/93 Senate Floor Analyse~ 

CONTINUED 
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cultured ·1 cupel 
Synonyms: culture, culti>'alion, breeding, refl11ement .. gentili1y, cum·show (kUm'sh6') n. A tip; cnuuity: present. {Pidgin .. 

-1asre. These nouns ore applied to personal achievement in the Enclish, from Amoy kam sia. from Mundnrin Chinese kant · 
development a{ intellect, mnnncrs, and nesthctic appn:cio.tion. hsieJ1'. to thnnk, gratitude : kanJ, to feel + lisieh'. to thank.--~ 
Culture, which overlaps the othcr.s, implies enlightenment nt- grntirnde.} .. ·, 
tained through close ossncintion with and npprccintian of the cu•mu·lote (kyOom'y:i-lfit') tr.v. -lolod, -lotlng, -lotoa. To ac." 
hichest level of civiliz1nion. Culfivotion usually refers to the cumulate. (Lotin cumu/tire, from cumulus, heup. See kou-1 in : 
self-improvement or self-development by which u person nc- Appendix..•) -cu'mu•lo'1\on n. ., 
quires culture. Breeding i.9 the development of good dmructer cu·mu-lo•tivo (kyo-om'y:i-lli1Uv, -y::i-l:rtlv) adj. 1. increasing or.' 
nnd behavior, and is especinlly reveu!ed in mnnners, poise, and enlnrgin11 by successive addition. 2. Acquired by or resulting 
sensitivity to the feelings of others. Refinemenl, the highest from accumuhnion. 3, Finance. Of or pertaining to imerest or n .. 
product of breeding, stresses aversion to coarseness; sometimes dividend that increases if not paid when due. 4. Law. Desie· 
1t moy imply n delicacy of feeling associated with fastidiousness. nating additional or supporting evidence. 6. Statistics. o. Of or. 
Gentility is sometimes still synonymous with refinement or good pertaining to the sum of the frequencies of experimentally 
birth; in modern usage it may suggest extreme e\egnnce in determined values of n random vnrinble thnt nre less Lhon or' 
beh11vior or munners. Toste is the C[lpn~ity for recognizing nnd equal to a specified value. b. Of or pertaining to expcrimcntn\ 
appreciating what is aesthetically superior. error that increoses in magnitude with each successive mcnsure--" 

cul·tured (klil 1chard) adj. 1. Cultivated. 2. Produced under mcnt. -cu'mu·lo'tlvo·lv adv. : . ·-_:} 
nrtificinl nnd controlled conditions: cultured pearls. cu•mu·ll·form (kyo0m'ya·la-f6rm') adj. ltfeteorology. Hoving 

cul·tus (kUl'tas) n .. pf. -tu~ms or ·11 (-ti'). A religious cult. the shape of n cumulus. jCUMUt.(us) + -rORM.I · 
[New Latin. from Latin cultus, worship, cuLT.1 cu·mu•lo·nim•bus (kyOom y:i-10-nlm'b:is) rz .. pl. -buoon or ·bf' 

cul•vor (klil'v:ir) 11. Poe1ic. A dove; pigeon. (Middle English (-bi'). Me1eoro/ogy. An extremely dense, vertically developed' 
c Iver Old Engli h /if, c from Vulgnr Latin co/umbra (unnt cumulus with a relatively hazy outline and a glaciated top, 
t~1sted 0), from Lodn c~111~1;b;1/a, diminutive of co/11mbo, dove. Sc; usually producing heovY ruins, thunderstorms. or hnilsrnrms, 
kol-1 in Appendix.•] [New Lntin : CUMUL(US) + NIMDUS.] 

cul·ver•ln (kiil'vor-fn) 11. 1. A type of early musket, 2. A heavy cu·mu·lus (ky60m'y:i-los) n., pl. ·Ii (-H'). 1. !rft:1coro/ogy.;A 
cunnon used in the 16th and !7th centuries. (Middle English. dense, white, fluffy, f\nt-based cloud with n multiple rounded~ 
from Old French co11/e1•rirre. "serpentine," from couleuvrc, top nnd a well-defined oullinc. usually formed by the ascent.of, 
snake, from Vulgar Lnlin colohra (unottesled), from Lutin thermally unstable nir musses. 2. A pile, mound. or hcnp,\ 
coiubra, feminine of coluber, snake. Sec cobro.J [New Latin. from Lntin. heap, muss. See kou·' in Appendix.n

1 

Cul•vor'a root (kti\'v:irl). 1. A North American plant, Veron· -cu'mu•lcuG ad}. : '. 
icastn1m virginic11m, having spikes _of small while or purplish Cu·nox·o (kyOo-n!l.k's~). A lawn of ancient Babylonia, nbout90, 
flowers. 2. The root of this p\onl, formerly used us a cathartic miles northwest of Babylon; site of the defeat of the army .. of·: 
and emetic. !After n Dr. Cuhoer, \8th-century American p!ws· Cyrus the Younger of Pcrsiu by his brother (401 ll.C.). ··· .; 
icinn.] \ cunc·ts·tion (kilngk'lii'sh:in) n. A delay. (Ln1in c1inc1dti6>~ 

cul-vert (kill'v::irt) n. A sewer or drnin crossing under n road or from ciinctdrus, past participle of crinctOri, to delay. Sec konk· · ' 
embankmcnl. (Orii:in unknown.] Appendix. •j -cunc'ta'tivo ad}. -cunc'tn'1or (-tii't=ir) n. 

cum (kObm, kilm) prep. Together with; plus. Used in combino· cun-dum. Vorinnl of condom. 
tion: her aflic-cmrhrtudia. [Latin. See kom in AppcndiJI:. •J cu•ne·el (kydO'nC-::il) adj. Wcdge·.9hoped. 

Cu·moe (kyOo'mC). An ancient town nnd the earliest Greek from Lnlill' mneus. wede:e. See coin.] 
colony in Italy, on the const of Compnnia. west of Naples. cu·ne•ote (kyoO'nC-Tt. -il.t') adj. Also cu-no•nt•od (·nC-ii' 
-Cu·moo'nn odj. Wedge-shaped. Said especially of leaves thnl are narrow nnd 

Cu•ma-nO (k60'mll·nll'). A city or northenstcrn Venezuela on triongulnr, and lnpcr toward the base. [Latin cunefiws. from 
the Caribbean; the oldest permanent Spanish settlement in c11ne1u, wedge. See coin.] -cu'no•oto'ly adv. · .:·; 
South America (founded in 1523). Population, 70,000. cu•no·i·form (ky60'nC-::i-r6rm', kynO·nC'-) adj. 1. Wedge· 

Cumb Cumberland (English county). shaped. 2. Designnting: o. The wedge-shnped chnrnctcrs used 
cum·ber (kilm'b:ir) 1r.v. ·borod, -borlna. -bora. 1. To weigh in nlicient Sumerinn, Akkndian, Assyrian, Bnby\oninn, 
down; burden, 2. To hamper; obstruct. -ri. A hindrance; Persian-writing. b. Documents or inscriptions writlcn in 
encumbrance. (Middle Enc-lish cambrc11, perhaps from Old charnctcrs. 3. A11otomy. Denoting any of the three 
French cambrer. from combret, "hindronce.J -cum'bor·or n. shaped bones in the tarsus of the foot. -rr. 1. Cu 

Cum•bar•lend (kOm'bor-J::ind) 1. Abbr. Cumb A county of writing, 2. A cuneiform bone. [French cuni1forme : 
Englund occupyini;: 1,520 squnre miles in the northwest. Popu- cuneus, wedge (sec coin) + ·FORM.} 
lotion, 294,000, County sent, Corlislc. 2. A city of north· Cu·ne•no (kOO·nii'n~). Also Ku-no·no. A river or Africn, r· · 
wcslern Murylnnd on the Potomoc. Population, 33,000. 3. A in cust-ccntrnl Angolo nnd flowino: 100 miles first south 
river rising in southenstern Kentucky and flowing 690 miles then west lo the Atlnnlic, forming pnrt of the border bet 
through Kentucky nnd Tennessee to the Ohio in western Angolo nnd South-West Africa on its western course. 
Kentucky. Cun•ho (kOo'ny:;i), Tri11tlio do. 14607-15407 Portunucsc noVl· 

Cum·ber·lond Gop (klim'b~r-!=ind). A poss through the Cum· go tor- and explorer. i?. ~· 
bcrlund Mountains nl the junction of the borders or Kentucky, cun-ner (kiln':ir) n. A marine fish, Toutogolabnu adspers11s,·cH 
Virginia. and Tennessee. North American Atlantic waters. [Origin unknown.] .. , .. ·; 

Cum·bor·lond Mountains (kUm'bor-!=ind), Also Cum-bor•lond cun·ni·lin·gus {kUn':i-ling'g:is) 11. Also cun·nl·llnc·tull (-lln[fk'~ 
Plotoo1.;1. The western section of the Appnlnchian Mountains, t:is). Orn! stimulnlion of the clitoris or vulva. {Frmn · · 
er.tending along the Virginia-Kentucky border and into central cunnilingus, "he who licks the vulva" : cimnus, vulva (sec mkoiJ': 
Tennessee. Average c!evotion. 2,000 feel. in Appendix•) +linger~. to lick (see·lolgh· in Appendix•).\-:': 

Cum•ber·lond Rood (kilm'b:ir-l:ind). The first national high- cun·ning (kiln'lng) art). 1. Shrewd; crafty; urlful. 2. Executed 
wuy in the United States, constructed during the early 19th with or exhibiting ingenuity. 3. Regional. Dc!icntt:!y plensirig"; 
century und extending originally from Cumberlond, Marylond, pretty; cute. -See Synonyms nl elevor, aly. -11. 1. Skil.l· !~ 
to' centrul Illinois. Also called '"National Road." deception: craftiness; guile. 2. Skill or adeptness in perform:· 

cum·bar·somo (kiim'b;ir-s:im) adj. 1. Clumsy; unwieldy. nnce: ex.pertness: adroitnesg; dexterity. [Middle English cO(I~ 
2. Burdensome. -Sec Synonyms at hoov-y. -cum'bor•some·lv ning, perhaps from the present participle of con11er1, lo kno'w; 
adv. -cum'bor·:iomo•nouo n. Old English cunnan. See gmi- in Appendix.•) -cun1 nlng'•IV ad~., 

cum·branco (kUm'brnns) n. 1. Encumbrance; burden. 2. Trou- -cun1ning•noso n. .: :;;~, 
b!e. [Middle English c11mbrmmce, from cw11bren, to CUMUl!R.J cunt (kOnt) n. 1. Vulgar. The female pudendum. 2. ·-

Cum·bri·o (kilm'brC·:i). The southern portion of lhe ancient Slang. A woman regarded as a sex.uni object. (Middle , 
kingdom of Strothclyd11 and Cumbria (see]. {Medievol Latin, CUlltf.', perhaps of Low German oricin, akin to Middle 
from Welsh Cymry, CAMDRIA.J . Germon kumt-. Sec ku· in Appendix.•] 

Cum·brl·en Mountains (ki:im'bri!-=in). A range of. hills· in cup (kilp) n. 1. A smoll, open contnincr, usually with n 
northwestern Englund, west of the Pennine Chain. Highest bouom and a handle; used for drinking. 2. Such 11 con to 
clcvolion. Scafell Pike (3,210 feet). and its contents. 3. Abbr. c. A measure of cupncity equal to 

cum•brous (kilm'br:is) adj. Cumbersome. (Middle English. pint. B ounces, or 16 tablespoons. 4. The bowl of a drink! 
from cumbren. lo CUMIH!R.) vessel. 6. The chalice or tile wine used in the cc!ebrntion oft 

cunoate 
A cuneate !enr 

cuneiform 

cum gro•no so·lis {kdbm gril'n6 sll'lls, kUm 11r81110 sfi'lls). Eucharist. 8. An ornamented cup·shDped vessel given to co 
Latin. With 11 groin of salt: with skepLicism. memvrnte nn event or as a prize or trophy. 7. Golf A ho!e• 

cum·in (kOm'T~) n. Also cum·mln. 1. An Old World plunt. lhc mctul container inside n hole. B. Any of various be~' 
C1m1inum cyminum, having finely divided lctives and smnll white usually combining wine, fruit. ond spices. 9. An)-·thini: 
or pinkish flowers. 2. The aromatic seeds of this plnnt, used us bling n cup. 10. Blo/og.v. A cup like structure or org:nn. 
o condiment. [Middle English camin. from Old French cumin lot or portion to tic suffered or enjoyed. -tr.1•. 
from Latin cuminum, from Greek kwninan, from Semitic, nki~ ping, cups. 1. To pince in or ns inn cup. 2. To shape like 
to Hebrew kammOn, Akkadinn kanuinu. J mp one's hand. [Middle English cuppc, Old English 

cum lou-do (ko-om lou'd=i, lou'dC, kilm !O'di:). With honor. from Lnte Lalin cuppa, drinking vessel. See kou-~· in 
Used on diplomos as n mark of high standing. Compnre magno pendix. •J 
cum l1Judo, sum mo cum louda. [New Latin. "with praise."] cup·bear•or (ki:lp'bflr':ir) n. One who serves wine. as in n 

cum·mer·bund (kilm':ir-bilnd') n. Also kum·mor-bund. A household, 
br~ndr pleated snsh worn os nn article of men's formnf dress. cup0 bo.ard (ki:Jb'=ird) n. A closet or cnbinet, usually with 
[l~indr ka~narband, from Persian, loinbond, woistbnnd : komar. for storini: food, crockery, end the like. 
lmns, w~1st (see komar· in Appendix•) + bond, bond (sec cup coko (kilp'kfik') A II ke b k d · 
bhondh: in Appendix•).] con.tnincr. n. smn ca n e Ill n cup· 

Cum·mmgs (kUm'.ing:d. Edword Esttln ("o e cummings"). cu•pel (kyc01p;)I, kyOo-pEI') n. 1. A smnll, shallow, 
1894-1962. Af'.lcricnn poet, pluywricht. and artist. vessel used in nssoyini to separate precious metals fr 

cum•quot. Vorrnnl cf kumauot. valuable elements such as lend, 2. The bonom or rccept 

~e~d11~~~oy/D.r ;ure/ll fo~~t?? 5 /~h church/d decd/E pel/C be/f fire/g gog/h hnt/hw which/I pil/i pie/Ir pier /j JudRc/k kick/I 
mum n no, su en/nu thmg/6 pot/{1 toe/6 pow, for/oi noisc/ou out/6h took/Oo boot/p pop/r ronr/s sauce/sh ship, .. 

cumin 



Riverside Unified School District 
EXHIBIT I 

·Educational Alternatives and Services 
hard L Miller 

'IS 11peri11t~11dtnt 

April 13, 2009 

Paula Higashi, Executive· Director 
Commission on State Mandates 
980 9th Street, Suite 300 
Sacramento, CA 95814 

Re: Student Records 
Test Claim 02-TC-34 

Dear Ms. Higashi: 

RECEfVED 
APR 1 4 2009 

COMMISSION ON 
STAT; __ MANDATES 

Please find below claimant's comments in response to the Draft Staff Analysis. 

Dr. William E. Emm1 
Auistant S up6ri11te11de11t 

Claimant alleged in their test claim the following activities were state reimbursable mandate 
activities: 

Pursuant to Education Code Section 49062, establishing, maintaining and destroying 
pupil records, including health records according to regulations adopted by the State 
Board of Education. 

Staff concluded the following activities were imposed by the Education Code: 

1. Establish and maintain pupil records according to regulations adopted by the State Board 
of Education. 

2. Include a pupil's health record in pupil's records. 

Staffs recommendation to deny reimbursement for the above activities is incorrect as it pe11ains 
t.o the first activity. The basis of denial on the premise of a "pre-existing scheme" is speculative 
and lacks clarity. Unlike activity two that existed prior to the code sections included in the test 
claim, activity one should be reimbursable including the activity of destroying records. 

The DSA (page 25) concludes, the following activities required by Education Code section 
49068 exceed the provisions ofFERPA, and are therefore, subject to Article XIII B, Section 6 of 
the California Constitution. 

Transfer a pupil's permanent record or a copy of the permanent record to the K-12 
district or private school where the pupil intends to enroll upon the request of the K-12 
district or private school where a pupil intends to transfer. 

Educational Options Center 6401 Lincoln Avenue, Riverside, CA 92506 (951) 788-7187 FAX: (951) 778-5623 
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The above activity is not included as one of the specific new activities in the conclusion of the 
DSA (pages 55-56). It is well established in case law and previous Commission decisions, 
activities required by the Education Code are reimbursable state mandates when the activities 
exceed the requirements of federal law and meet the other requirements of a state reimbursable 
mandate. 

Accordingly, claimant respectfully requests the following activity be approved as a reimbursable 
state mandate: 

Transfer a pupil's pemmnent record or a copy of the permanent record to the K-12 
district or private school where the pupil intends to enroll upon the request of the K-12 
district or private school where a pupil intends to transfer. 

CERTIFICATION 

I ce1iify by my signature below that the statements made in this document are true and 
correct cifmy own knowledge, and as to all other matters, I believe them to be true and correct 
based upon information and belief. 

Respectfully submitted, 

()~t'.~ 
William E. Ermert, Ed.D. 
Assistant Superintendent 
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PROOF OF SERVICE 

Re: Test Claim Comments 
Student Records Test Claim 02-TC-34 

RECEIVED 

APR 1 4 2009 
COMMISSION ON e STATE MANDATES 

I am employed in the County of Riverside, State of California. I am over 18 years of age and not a party to the 
within entitled action; my business address is 6050 Industrial Avenue, Riverside, California, 92504. 

On April 14, 2009, I served the foregoing document(s) described as: Comments to Test Claim Draft Staff 
Analysis. 

On the person/parties in this action by placing a true and correct copy thereof enclosed in a sealed envelope(s) with 
postage thereon fully prepaid in the United States Mail at Riverside, California, with first-class postage thereon fully 
prepaid, 

SEE A TT ACHED MAILING LIST 

I declare, under penalty of perjury under the laws of the State of California that the above is true and CotTect. 

~ue·U~ 
~ Na01{1i C. Dillon 

I 

Executed on April 14, 2009, in Riverside, California. 
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Original List Date: 
Last Updated: 
List Print Date: 
Claim Number: 
Issue: 

612612003 
412612007 
04/0712009 
02-TC-34 
Student Records 

TO ALL PARTIES AND INTERESTED PARTIES: 

Agenda Mailing List 

Each commission mailing list is continuously updated as requests are received to include or remove any party or person 
on the mailing list. A current mailing list is provided with commission correspondence, and a copy of the current mailing 
list is available upon request at any time. Except as provided otherwise by commission rule, when a party or interested 
party files any written material with the commission concerning a claim, it shall simultaneously serve a copy of the written 
material on the parties and interested parties to the claim identified on the mailing list provided by the commission. (Cal. 
Code Regs., tit. 2, § 1181.2.) 

Mr. Jim Spano 
State Controller's Office (B-08) 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Mr. Jim Soland 
Legislative Analyst's Office (B-29) 
925 L Street, Suite 1000 
Sacramento, CA 95814 

Ms. Donna Ferebee 
Department of Finance (A-15) 
915 L Street, 11th Floor 
Sacramento, CA 95814 

Ms. Carla Castaneda 
Department of Finance (A-15) 
915 L Street, 12th Floor 
Sacramento, CA 95814 

Mr. Michael H. Fine 
Riverside Unified School District 
Business Services & Government Relations 
6050 Industrial Avenue 
Riverside, CA 92504 

Ms. Bonnie Ann Dowd 
Palomar Community College District 
1140 West Mission Road 
San Marcos, CA 92069-1487 

Mr. Robert Miyashiro 
Education Mandated Cost Network 

1121 L Street, Suite 1060 
Sacramento, CA 95814 

Page: 1 
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Tel: (916) 323-5849 

Fax: (916) 327-0832 

Tel: (916) 319-8310 

Fax: (916) 324-4281 

Tel: (916) 445-3274 

Fax: (916) 323-9584 

Tel: (916) 445-3274 

Fax: (916) 323-9584 

Tel: 

Fax: 

Tel: (760) 744-1150 

Fax: (760) 761-3511 

Tel: (916) 446-7517 

Fax: (916) 446-2011 
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Ms. Harmeet Barkschat 
Mandate Resource Services, LLC 

5325 Elkhorn Blvd. #307 
Sacramento, CA 95842 

Ms. Sandy Reynolds 
Reynolds Consulting Group, Inc. 
P.O. Box 894059 
Temecula, CA 92589 

Ms. Beth Hunter 
Centratlon, Inc. 

8570 Utica Avenue, Suite 100 
Rancho Cucamonga, CA 91730 

Ms. Carol Bingham 
California Department of Education (E-08) 

Fiscal Policy Division 
1430 N Street, Suite 5602 
Sacramento, CA 95814 

Mr. Steve Smith 
Steve Smith Enterprises, Inc. 
2200 Sunrise Blvd., Suite 220 
Gold River, CA 95670 

Mr. Michael Johnston 
Clovis Unified School District 
1450 Herndon Ave 

Tel: (916) 727-1350 

Fax: (916) 727-1734 

Tel: (951) 303-3034 

Fax: (951) 303-6607 

Tel: (866) 481-2621 

Fax: (866) 481-2682 

Tel: (916) 324-4 728 

Fax: (916) 319-0116 

Tel: (916) 852-8970 

Fax: (916) 852-8978 

Tel: (559) 327-9000 

Fax: (559} 327-9129 e Clovis, CA 93611-0599 

~~M'r.'S~re-v~e'S~h~ie~ld~s~~~~~~~~~~~~~~~~T~e-l:~-(~9~16~}-4~5~4~-7~3~10::----~~~~~~~~ 

Shields Consulting Group, Inc. 

ex• 

1536 36th Street 
Sacramento, CA 95816 

Mr. Erik Skinner 
California Community Colleges 
Chancellor's Office (G-01) 
1102 Q Street 
Sacramento, CA 95814-6511 

Mr. David E. Scribner 
Scribner & Smith, Inc. 

2200 Sunrise Boulevard, Suite 220 
Gold River, CA 95670 

Mr. Joe Rembold 
School Innovations & Advocacy 

11130 Sun Center Drive, Suite 100 
Rancho Cordova, CA 95670 

Mr. David Cichella 
California School Management Group 
3130-C Inland Empire Blvd. 

·Page: 2 
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Fax: (916) 454-7312 

Tel: (916) 323-7007 

Fax: (916) 322-4783 

Tel: (916) 852-8970 

Fax: (916) 852-8978 

Tel: (916) 669-5116 

Fax: (888) 487-6441 

Tel: (209) 834-0556 

Fax: (209) 834-0087 
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Ontario, CA 91764 

Ms. Ginny Brummels Tel: (916) 324-0256 
State Controller's Office (B-08) e Division of Accounting & Reporting Fax: (916) 323-6527 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Ms. Jeannie Oropeza Tel: (916) 445-0328 
Department of Finance (A-15) 
Education Systems Unit Fax: (916) 323-9530 
915 L Street, 7th Floor 
Sacramento, CA 95814 

Ms. Susan Geanacou Tel: (916) 445-3274 
Department of Finance (A-15) 
915 L Street, Suite 1280 Fax: (916) 449-5252 
Sacramento, CA 95814 

Ms. Jolene Tollenaar Tel: (916) 712-4490 
MGT of America 
455 Capitol Mall, Suite 600 Fax: (916) 290-0121 
Sacramento, CA 95814 

Mr. Keith B. Petersen 
SixTen & Associates 

Tel: (916) 565-6104 

3841 North Freeway Blvd., Suite 170 Fax: (916) 564-6103 
·sacramento, CA 95834 

rt a OWltZ 

e San Diego Unified School District 
4100 Normal Street, Room 3126 
San Diego, CA 92103 
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