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ITEM 3
TEST CLAIM

FINAL STAFF ANALYSIS

Education Code Sections 49062, 49065, 49067, 49068, 49069.3, 49069.5, 49076.5, 49077,
49078, 76220, 76223, 76225, 76234, 76244, 76245, 76246

Statutes 1975, Chapter 816 (SB 182); Statutes 1976, Chapter 1010 (AB 3100);
Statutes 1976, Chapter 1297 (SB 1493); Statutes 1980, Chapter 1347 (AB 2168);
Statutes 1983, Chapter 498 (SB 813); Statute 1989, Chapter 593 (SB 1546);
Statutes 1993, Chapler 561 (AB 1539); Statutes 1995, Chapter 758 (AB 446);
Statutes 1996, Chapter 879 (AB 1721); Statutes 1998, Chapter 311 (8B 933);
Statutes 1998, Chapier 846 (SB 1468), Statutes 2000, Chapter 67 (AB 2453)

Student Records
02-TC-34
Riverside Unified School District and Palomar Community College District, Co-Claimants

EXECUTIVE SUMMARY

Background

@ This test claim addresses access to and privacy of the records of pupils in kindergarten through
‘ 12" grade (K-12) school districts and students in community colleges.

Tesr Claim Statutes

The test claim statuies are all part of two larger statutory schemes governing K-12 school district
and community college district management of pupil and student records. The test claim statutes
address various areas of pupil and student record management including the establishment,
maintenance, and destruction of records; charges for copies of transcripts; regulations regarding
evaluation of achievement; transfer of pupil and student records; transfer of pupil records for
foster children; release of information to peace officers; furnishing of pupil and student
information in compliance with a court order or subpoena; and notice to others concerning a
student’s disciplinary records.

Education Code sections 49060 and 76200 provide that the legislative intent of the two statutory
schemes 1s to resolve potential conflicts between California law regarding pupil/student records
and the federal Family Educational Rights and Privacy Act of 1974 (FERPA) (20 U.S.C.

§ 1232g) in order to ensure the continued receipt of federal funds by K-12 school districts and
community colleges, and to revise generally and update the law relating to pupil and student
records.' In this context the Legislature has added and amended various code sections within the
statutory schemes governing management of pupil and student records. As a result, although

0 ! See Education Code sections 49060 and 76200 for legislative ntent.
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FERPA and other federal laws parallel California laws regarding certain aspects of pupil and
student record management, California law goes beyond federal law in other aspecits. Q

The claimants assert that the test claim statutes impose state-mandated activities that constitute
new programs or higher levels of service within the meaning of article XIII B, section 6 of the
California Constitution, and seek reimbursement of the direct and indirect costs of labor,
materials and supplies, data processing services and software, contracted services and
consultants, equipment and capital assets, stafl and student training and travel to implement the
test claim statutes.

The California Community Colleges Chancellor’s Office argues that the test claim, as applicable
to community colleges, should be denied in its entirety because the test claim statutes: (1)
constitute a federal mandate; (2) do not require any activities either pursuant to their plain
language or because the activity is the result of an underlying discretionary activity; and (3) do
not constitute new programs or higher levels of services as the activities were required by prior
state and/or federal law.

Conclusion

Staff concludes that Education Code sections 49069.3, 49069.5, and 49076.5 constitute
reimbursable state-mandated programs on kindergarten through 12™ grade school districts within
the meaning of article XIII B, section 6 of the California Constitution, and Government Code
section 17514, for the following specific new activities:

1. Provide access to records of grades and transcripts, and any individualized education
plans of a current or former pupil under the jurisdiction of a foster family agency to the
foster family agency. (Ed. Code, § 49069.3 ) @

Cooperate with the county social service or probation department to ensure that a pupil’s

education record is transferred to the receiving local education agency in a timely manner
after the K-12 school district has been informed of the pupil’s next educational placement
and upon the request of a county social service or probation department, a regional center
for the developmentally disabled, or other placing agency. (Ed. Code, § 49069.5,

subd. (b) (Stats. 1998, ch. 311.) (Period of reimbursement July 1, 2001-Dec. 31, 2003).)

3. Cooperate with the county social service or probation department to ensure that
educational background information for a pupil’s health and educational record is
transferred to the receiving local educational agency in a timely manner after the K-12
school district has been informed of the pupil’s next educational placement,

b

Educational backgreund information transferred pursuant 1o Education Code

section 49069.5, subdivision (¢}, includes but is not limited to: (1) a health and education
summary as described in Welfare and Institutions Code section 16010 (Stats. 2001,

ch. 353); (2) the location of the pupil's records; (3) the last scheol and teacher of the
pupil; (4) the pupil's current grade level; and (5) any information deemed necessary to
enable enrollment at the receiving school, to the extent allowable under state and federal
law. (Ed. Code, § 49069.5, subds. (c) and (d) (Stats. 1998, ch. 31 1.) (Period of
reimbursement July 1, 2001-Dec. 31, 2003).)

- 4 Transfer the educational and health record of a pupil in foster care to the pupil’s new

local educational agency within five working days of receipt of information regarding the Q
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new educational placement of the pupil. (Ed. Code, § 49069.3, subd. (e) (Stats. 1998,
ch.311).)

5. Release any information it has specific to a particular pupil’s identity and location that
relates to the transfer of that pupil’s records to another school district within this state or
any other state or to a private school in this state to a designated peace officer, upon his
or her request, when a proper police purpose exists for the use of that information. (Ed.

Code, § 49076.5, subd. (a).)

Staff further concludes that Education Code 76234 constilutes a reimbursable state-mandated
program on communily college districts within the meaning of article X111 B, section 6 of the
California Constitution, and Government Code section 17514, for the following specific new
activity:

Inform the alleged victim of sexual assault or physical abuse (as defined by Ed.
Code, § 76234), within three days of the results of any disciplinary action by the
community college and the results of any appeal, whenever there 1s included in
any student record information concerning any disciplinary action taken by a
community college concerning the alleged sexual assault or physical abuse. (Ed.
Code, § 76234.)

In addition, staff concludes the fee authority to charge a fee that does not exceed the actual cost
of furnishing copies of any pupil/student records, set forth in Education Code sections 49065 and
76223, is applicable to the state-mandated programs described above. This fee authority does
not extend to furnishing the first two transcripts of former pupils’ records/students’ records, or
the first two verifications of various records of former pupils/students, or the search for or
retrieval of any pupil/student record. Therefore, any revenue resulting from the fee authority set
forth in Education Code sections 49065 and 76223 is offsetting revenue and shall be deducted
from the costs claimed for furnishing pupil/student records.

Any other test claim statutes and allegations not specifically approved above, do nol impose a
reimbursable state-mandated program subject to article XIII B, section 6 of the California
Constitution.

Recommendation

Staff recommends the Commission adopt this staff analysis and partially approve this test claim.

T
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STAFF ANALYSIS

Claimants

Riverside Unified School District and the Palomar Community College District

Chronology

06/23/03 The claimantis, Riverside Unified School District and the Palomar
Community College District, file test claim with the Commission on State
Mandates (“Commission™)

07/08/03 Commission staff issues completeness letter and requests comments

08/14/03 The Department of Finance (Finance) requests an extension of time for
comments to September 8, 2003

08/18/03 Commission staff grants extension of time for comments to
September 8, 2003

08/21/03 The California Community Colleges, Chancellor’s Office (Chancellor’s
Office) requests an extension of time for comments, to October 11, 2003

08/28/03 Commission staff grants extension of time for comments to
QOctober 11, 2003

09/15/03 Finance files comments on the test claim

10/10/03 The claimants file response to the comments by inance

10/10/03 The Chancellor’s Office requests an extension of time for comments to
December 13, 2003

10/17/03 Commission staff grants extension of time for comments to
December 15, 2003

10/31/03 Finance requests an exiension of time for comments on group of test
claims including 02-TC-34 to February 2004

11/07/03 Commission staff grants extension of time for comments on group of test
claims to February 7, 2004

02/06/04 The Chancellor’s Office requests an extension of time for comments to
March 9, 2004

02/09/04 Commission staff grants extension of time for comments to March 9, 2004

02/18/04 Finance requests an extension of time for comments on group of test
claims including 02-TC-34 to August 9, 2004

02/18/04 Commission staff grants extension of time for comments to May 18, 2004

03/16/04 The Chancellor’s Office files comments on the test claim

04/28/04 The claimants file response to the comments by the Chancellor’s Office

01/29/09 Commission staff issues draft staff analysis
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02/11/09 Finance requests an extension of time for comments on the draft staff
analysis and postponement of hearing date to May 29, 2009

02/13/09 Commission staff grants extension of time to file comments and request
for postponement of hearing to May 29, 2009

04/13/09 Co-claimant, Riverside Unified School District files comments on the
draft staff analysis

05/13/09 Commission staff issues final staff analysis
Background

This test claim addresses the access to and privacy of the records of pupils in kindergarten
through 12" grade (K-12) school districts and students in community colleges.

Test Claim Statuies:

The test claim statutes, Education Code sections 49062, 49065, 49067, 49008, 49069.3, 49069.5,
49076.5, 49077, 49078, 76220, 76223, 76225, 76234, 76244, 76245, and 76246 are all part of
two larger statutory schemes (Education Code sections 49060 — 49085, and 76200 — 76246)
governing K-12 school district and community college district management of pupil and student
records. The test claim statutes address various arcas of pupil and student record management
for K-12 school districts (Ed. Code, §§ 49062, 49065, 49067, 49068, 49069.3, 49069.5, 49076.5,
49077, and 49078) and community college districts (76220, 76223, 762235, 76234, 76244, 76245,
and 76246) including the establishment, matntenance, and destruction of records; charges for
copies of transcripts; regulations regarding evaluation of achievement; transfer of pupil and
student records; transfer of pupil records for foster children; release of information to peace
officers; furnishing of pupil and student information in compliance with a court order or
subpoena; and notice to others concerning a student’s disciplinary records.

Education Code sections 49060 and 76200 provide that the legislative intent of the two statutory
schemes is to resolve potential conflicts between California law regarding pupil/student records
and the federal Family Educational Rights and Privacy Act of 1974 (FERPA) (20 U.S.C.

§ 1232¢) mn order to ensure the continued receipt of federal funds by K-12 school districts and
community colleges, and to revise generally and update the law relating to pupil and student
records.? In this context the Legislature has added and amended various code sections within the
statutory schemes governing K-12 school district and community college district management of
pupil and student records. As a result, although FERPA and other federal laws parallel
California laws regarding certain aspects of pupil and student record management, California law
goes beyond federal law in other aspects.

Federal L,

The Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act
{Clery Act):

As further discussed below, the Chancellor’s Office asserts that the some of the activities
required by the test claim statutes are federally mandated by the Jeanne Clery Disclosure of
Campus Security Policy and Campus Crime Statistics Act (Clery Act) (20 U.S.C. § 1092 (D),

2 See Education Code sections 49060 and 76200 for legislative intent.
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54 C.F.R. § 668.1 et seq., as amended by Pub.L. No. 105-244). The Clery Act addresses the

dissemination of crime statistics and the notification of victim rights to the campus community. &
The Clery Act, originally enacted as the Crime Awareness and Campus Security Act of 1990,

conditions participation in any student financial assistance program authorized by Title IV of the

Higher Education Act of 1965 (HEA) and/or any program under part C of subchapter 1 of

chapter 34 ot Title 42 (Federal Work Study programs (42 U.S.C. § 2751 et seq.) on compliance

with the provisions of the Clery Act.

The Clery Act was enacted amid concerns that the proliferation of campus crimie created a
growing threat to students, faculty, and school employees.4 Congress recognized that
contempaorary campus communities had become increasingly dangerous places and noted that in
roughly eighty percent of campus crimes the perpetrator and the victim were both students.”
These factors led Congress to find, amang other things that, “students and employees of
institutions of higher education should be aware of the incidence of crime on campus and
policies and procedures to prevent crime or report occurrences of crime.”® In addition, Congress
established the requirement that all participating institutions “make timely reports to the campus
community on crimes considered to be a threat to other students and employees ... that are
reported to camipus security or local law police agencies.” The reports are to be provided to
students and employees in a manner that is timely and that will aid in the prevention of similar
occurrences. :

In 1992, Congress sought to provide viclims of sexual assault on campus certain basic rights.
Congress added to the Clery Act the requirement that participating institutions develep and
distribute a policy statement concerning their campus sexual assault programs targeting the
prevention of sex offenses. The policy must address the procedures to be followed if a sex
offense occurs. In addition, the policy must contain a statement that the alleged victim of sexual
assault must be notified of any disciplinary action taken against the alleged assailant.

The Family Educational Rights and Privacy Act of 1974 (FERPA):

In 1974, Congress enacled the Family Educational Rights and Privacy Act of 1974 (FERPA)
(20 U.S.C. § 1232¢, 34 C.F.R. § 99.1 et seq.). FERPA was enacted to protect parents and
students’ right to access the student’s records® and “to protect [parents’ and students’] rights to
privacy by limiting the transferability of their records without their consent.”” FERPA

* Title 11 of the Student Right to Know and Campus Security Act (Pub.L. No. 101-542
(Nov. 8, 1990) 104 Stat. 2381) amending 20 U.S.C. sections 1092, 1094, and 1232¢.

Y Havlik v. Johnson & Wales University (1 Cir. 2007) 509 F.3d 25, 30, citing to H.R Rep.
No. 101-518, p. 7 (1990) and Pub.L. No. 101-542, section 202, 104 Stat. 2381.

S Ibid.
¢ Section 202 of Pub.L. 101-542.
7 Title 20 United States Code section 1092 (£)(3).

8 Title 20 United States Code section 1232g {(a)(1)(A). See 20 United States Code ' _
section 1232g (d) for applicability of FERPA’s provisions to students that have attained eighteen
years of age or that are attending institutions of postsecondary education.

Y United States v. Miami University (6" Cir. 2002) 294 F.3d 797, 806.
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conditions federal funds to an educational agency or institution on the agencyoor institution’s
. . - e e . r |
compliance with the provisions of FERPA and its implementing regulations.

FERPA’s provisions generally prohibit the release of a student’s educational records without
adherence to specified procedural safeguards for the privacy rights of parents and students.
These procedural safeguards include the provision of notice to parents or students regarding the
release of specified information, and the need for consent in order to release specified
information or records. FERPA’s provisions also provide exceptions in which educational
institutions or agencies may release a student’s educational record without the consent of a
parent or student. However, some of these exceptions set forth additional safeguards for the
privacy rights of parents and students.

Claimants’ Position

The claimants, Riverside Unified School District and the Palomar Community College District,
contend that the test claim statutes constitute reimbursable state-mandaled programs within the
meaning of article XIII B, section 6 of the California Constitution.

The claimants assert that prior to January 1, 1975, there were no statutes, code seclions or
regulations which required school districts to search and retrieve, furnish or forward student
records."’ In addition, the claimants argue that meeting the new requirements of the test claim
statutes require increased costs for K-12 school districts and community college districts to
implement the following activities:

[. SCHOOL DISTRICTS

A) To establish and implement policies and procedures, and periodically update
those policies and procedures as required for the searching, retrieving and
furnishing of student records pursuant to Chapter 6.5 of Part 27, Division 4,
Title 1 of the Education Code.

B) Pursuant to Education Code Section 49062, establishing, maintaining and
destroying pupil records, including health records, according to regulations
adopted by the State Board of Education.

C) Pursuant to Education Code Section 49065, the furnishing of (1) up to two
transcripts of former pupils' records or (2) up (o two verifications of various
records of former pupils, and (3) for searching and retrieving pupil records when
transcripts or verifications are requested.

D) Pursuant to Education Code Section 49067, subdivision (a), conferencing with
or providing a written report to, the parent of each pupil whenever it becomes
evident to the teacher that the pupil is in danger of failing a course. Pursuant to
subdivision (b), adopting and implementing regulations, when assigning a failing
grade based upon excess absences, which include, but not be limited (o, the
following:

1

" Title 20 United States Code section 1232g; 34 Code of Federal Regulations part 99.1
(Nov. 15, 2007).

" Exhibit A, Test claim 02-TC-34, p. 2.
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(1) A reasonable opportunity for the pupil or the pupil's parent or guardian to

explain the absences. &

(2) A method for identification in the pupil's record of the failing grades
assigned to the pupil on the basis of excessive unexcused absences.

E} Pursuant to Education Code Section 49068, whenever a pupil transfers from
one school district to another or to a private school, or transfers from a private
school 1o a school district within the state, transferring the pupil's permanent
record or a copy thereof upon receipt of a request from the district or private
school where the pupil intends to enroll. For any school district requesting such a
transfer of a record, notifying the parent of his ar her right to receive a copy of the
record and a right to a hearing to challenge the content of the record.

F) Pursuant to Education Code Section 44069 .3, allowing access to records of
grades and transcripts, and any individualized education plans (IEP) that may
have been developed pursuant to Chapler 4 (commencing with Section 56300) of
Part 30 maintained by school districts of those pupils to Foster family agencies
with jurisdiction over currently enrolled or former pupils,

G) Pursuant to Education Code Section 49069.5, subdivision (b), cooperating

with the county social service or probation department, a regional center for the

developmentally disabled, or other placing agency to ensure that the education

record of a pupil in foster care is transferred to the receiving local education

agency in an expedited manner upon the request of those agencies. Pursuant to

subdivision (d), the information provided shall include, but not be limited to, the @
following: (1) The location of the pupil's records, (2) the last schoel and teacher

of the pupil, (3) the pupil's current grade level, and (4) any information deemed

necessary to enable enrollment at the receiving school, to the extent allowable
under state and federal taw.

H) Pursuant to Education Code Section 49076.5, releasing information specific to
a particular pupil's identity and location that relates to the transfer of that pupil’s
records to a designated peace officer, upon his or her request, when a proper
police purpese exists for the use of that information. In order to protect the
privacy interests of the pupil, a request to a school district for pupil record
information pursuant to this section shall meet the following requirements:

(1) For the purposes of this section “proper police purpose” means that
probable cause exists that the pupil has been kidnapped and that his or her
abductor may have enrolled the pupil in a school and that the agency has
begun an active investigation.

(2) Only designated peace officers and federal criminal investigators and

federal law enforcement officers, as defined in Section 830.1 of the Penal

Code, whose names have been submitted to the school district in writing by a

law enforcement agency, may request and receive the information specified in

subdivision (a). Each law enforcement agency shall ensure that each school

district has at all times a current list of the names of designated peace officers

authorized to request pupil record information. @
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[) Pursuant to Education Code Section 49077, making a reasonable effort to
notify the parent or legal guardian and the pupil in advance of compliance with a
lawfully issued subpoena and, in the case of compliance with a court order, if
lawfully possible within the requirements of the order.

1) Pursuant to Education Code Section 49078, upon service of a lawfully issued
subpoena or a court order solely for the purpose of producing records of a pupil,
either personally appearing as a witness in the proceeding or, in lieu of a personal
appearance, submitting to the court, or other agency, or person designated in the
subpoena, at the time and place required by the subpoena or court order, a copy of
that record, accompanicd by an affidavit certifying that the copy 1s a true copy of
the original record on file in the school or school office.

II. COMMUNITY COLLEGES

K) To establish and implement policies and procedures, and periodically update
those policies and procedures, for the searching, retrieving and furnishing student
records pursuant to Chapter 1.5 of Part 47, Division 7 of Title 3 of the Education
Code.

L) Pursuant to Education Code Section 76220, establishing, maintaining, and
destroying student records according to regulations adopted by the Board of
Governors of the California Community Colleges.

M) Pursuant to Education Code Section 76223, providing, free of charge, (1) up
to two transcripts of students' records or (2} up to two verifications of various
records of students; and for searching or retrieving any student records when
transcripts or verifications are required.

N) Pursuant to Education Code Section 76225, whenever a student transfers from
one community college to another, or to a public or private institution of
postsecondary education within the state, transferring appropriate records or
copies and notifying the student of his or her right to receive a copy of the record
and his or her right 1o a hearing to challenge the content of the record.

0) Pursuant to Education Cede Section 76234, whenever there is included in any
student record information concemning any disciplinary action taken by a
community college in connection with any alleged sexual assault or physical
abuse, or any conduct that threatens the health and safety of the alleged victim,
informing the alleged victim of the results of any disciplinary action by the
community college and the results of any appeal.

P} Pursuant to Education Code Section 76244, making a reasonable effort to
notify a student in advance of compliance with a lawfully issued subpoena and, in
the case of compliance with a court order, if lawfully possible within the
requirements of the order,

Q) Pursuant to Education Code Section 76245, upon service of a lawfully issued
subpoena or a court order solely to produce a school record regarding any student,
either personally appearing as a witness in the proceeding or, in lieu of a personal
appearance, submitting to the court, or other agency, or person designated in the
subpoena, at the time and place required by the subpoena or court order, a copy of
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that record, accompanied by an affidavit certifying that the copy is a true copy of
the original record on file in the community college or community college office.

R) Pursuant to Education Code Section 76246, complying with appropriate rules
and regulations adopted by the Board of Governors of the California Community
Colleges to insure the orderly implementation of this chapter.'?

The claimants filed comments, dated October 10, 2003, and April 23, 2004, in rebuttal to
Finance’s and the Chancellor’s Office comments set forth immediately below. Co-claimant,
Riverside Unified School District, fited comments dated April 13, 2009, in response to the draft
staff analysis. The claimants’ arguments in response to comments by Finance and the
Chancellor’s Office and to the draft staff analysis will be addressed as necessary in the
discussion below.

Department of Finance’s Position {(Finanec)

In comments submitted on September 15, 2003, Finance asserts that several of the activities for
which state reimbursement is sought by the claimants were already required by the state and/or
federal law in 1974 or before. This is contrary to the claimants’ assertion that “prior to 1973,
there were no statutes, code sections or regulanions which required school districts to search and
retrieve, furnish or forward student records.”® Finance contends that the claimants did not
include “a written narrative that includes a detailed description of the activities required under
prior law or executive order,” as required by Title 2, Code of Regulations, Section 1183,
subdivision (d)3)(A). Thus, Finance questions the completeness of the test claim and requested
that the Commission direct the claimants to accuralely provide the information required by the
regulations.'?

California Community Colleges-Chancellor’s Office Position (Chancellor’s Office)

The Chancellor’s Office, regarding the portion of the test claim applicable to community
colleges (Ed. Code, §§ 76220, 76223, 76225, 76234, 76244, 76245, and 76246), asserts that the
entire test claim should be denied. The Chancellor’s Office argues that a substantial part of the
test ¢laim should be denicd, as most of the provisions of the test claim statutes were enacted by
Senate Bill No. (SB) 182, an act designed to bring California law into conformity with FERPA.
The Chancellor’s Office also argues that specific test claim statutes: (1) do not require any
aciivities either pursuant to their plain language or because the activity is the result of an
underlying discretionary activity; and (2) do not constitute new programs or higher levels of
service as the activitics were required by prior state and/or federal law.

The Chancellor’s Office comments will be addressed as necessary in the discussion below.

"2 Exhibit A, Test claim 02-TC-34, p. 27-32.
> Exhibit C, Finance Comments on 02-TC-34, dated September 15, 2003, p. 1, referencing test
claim 02-TC-34, page 2.

14 Test claim 02-TC-34 was deemed complete on July 8, 2003, and all claimants and interested
parties were noticed. Issues of law raised by claimants and interested parties will be considered &
in the analysis, as necessary.
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Discussion

The courts have found that article X1II B, section 6 of the California Constitution'® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.'® “It’s
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles X111 A and XIIT B
impose.”l7 A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or requires a local agency or school district to engage in an activity or task.'®
The required activity or task must be new, constituting a “new program”, or it must create a
“higher level of service” over the previously required level of service under existing programs.'

The courts have defined a “program™ that is subject to article X111 B, section 6 of the California
Constitution (“hereinafier “article XIII B, section 6™), as one that carries out the governmental
function of providing public services, or a law that imposes unique requirements on local
agencies or school districts to imglement a state policy, but does not apply generally to all
residents and entitics in the state.?’ To determine if the program is new or imposes a higher level
of service, the test claim legislation must be compared with the legal requirements in effect
immediately before the enactment of the test claim legislation.®’ A “higher level of service”
occurs when the new “requirements were intended to provide an enhanced service to the
public™®. Finally, the newly required activity or higher level of service must impose costs on

'S Article X111 B, section 6, subdivision (a), (as amended by Proposition 1A in November 2004)
provides: “Whenever the Legislalure or any state agency mandates a new program or higher
level of service on any local government, the State shall provide a subvention of funds to
reimburse that local government for the costs of the program or increased level of service, except
that the Legislature may, but need not, provide a subvention of funds for the following mandates:
(1) Legislative mandates requested by the local agency aflected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates enacted prior to
Tanuary 1, 1975, or executive orders or regulations initially implementing legislation enacted
prior to January 1, 1975.”

' Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30
Cal.dth 727, 735.

" County of San Diego v. State of California (1997) 15 Cal.4th 68§, 81.
¥ Long Beach Unified School Dist. v. State of California (1990) 225 Cal App.3d 155, 174.

19 Sem Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal 4th 859, 878
(San Diego Unified School Dist.); Lucia Mar Unified Schoal District v. Honig (1988) 44 Cal.3d
830, 835-836 (Lucia Mar).

20 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles I); Lucia Mar,
supra, 44 Cal.3d 830, 835).

2 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

2 San Diego Unified Schoof Dist., supra, 33 Cal.4th 859, 878.
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local agencies as a result of local agencies’ performance of the new activities or higher level of
service that were mandated by the state statute or executive order.®

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article X111 B, section 6.*' In making its
decistons, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable g‘g:mcdy to cure the perceived unfairness resulting from political decisions on funding
priorities.™ ‘

Issue 1: Are the test claim statutes subject to article XITT B, section 6 of the California
Constitution?

In its March 16, 2004 comments to the test claim, the Chancellor’'s Office asserts that much of
the test claim should be denied as federally-mandated. The Chancellor’s Office argues that
many of the test claim statules are necessary to implement the Clery Act and FERPA, and thus,
do not constilute state-mandated activities. In addition to the federal mandate issue raised by the
Chancellor’s Office, some of the activities required by the lest claim statutes raise court mandate
issues, and therefore, may not be subject to article XIII B, section 6 of the California
Constitution.

Article XIII B places spending limits on both the state and local governments, however, costs
mandated by courts or federal law are expressly excluded from these spending limits.

Article XIII B, section 9, subdivision (b), of the California Constitution excludes from either the
state or local spending limit any “[a]ppropriations required to complying with mandates of the
courts or the federal government which, without discretion, require an expenditure for additional
services or which unavoidably make the providing of existing services more costly.”

Regarding federal mandates, Government Code section 17556, subdivision (c), provides that the
Commission shall not find costs mandated by the state if the test claim statute imposes a
requirement that is mandated by a federal law or regulation and results in costs mandated by the
federal government, unless the statute or executive order mandates costs that exceed the mandate
in that federai law or regulation. In addition, when analyzing federal taw in the context of a test
claim under article X111 B, section 6, the court in Hayes v. Conmission on State Mandates held
that “[w]hen the federal government imposes costs on local agencies those costs are not
mandated by the state and thus would not require a state subvention. Instead, such costs are
exempt from local agencies’ taxing and spending limitations” under article XIII B.%

2 County of Fresno v. State of California (1991) 33 Cal.3d 482, 487, County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma),
Government Code sections 17514 and 17556.

* Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

3 County of Senoma, supra, 84 Cal. App.4th 1264, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817

%6 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4”‘ 1564, 1593 citing City of
Sacramento v. State of California (1990) 50 Cal.3d 31, 76; see also, Government Code
section 17513,
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Fowever, when federal law imposes a mandate on the state, and the state “freely [chooses] to
impose the costs upon the local agency as a means of implementing a federal program, then the
costs are the result of a reimbursable slate mandate regardless whether the costs were imposed
upon the state by the federal govemme:nt”27

As will be further discussed below, the federal mandate issues and court mandate issues arise in
regard to Education Code sections 49068, 49077, 76225, 76244, and 76234. Education Code
sections 49068 and 76225 address the transfer of a pupil’s permanent record and a student’s
appropriate records between schools and institutions of higher education and the rights of
parents/student when a transfer occurs. Education Code sections 49077 and 76244 address the
provision of pupil/student information in compliance with a court order or subpoena and the
rights of parents/student prior to a districts compliance with the court order or subpoena.
Education Code section 76234 addresses the notification of an alleged victim of sexual assault or
physical abuse of any disciplinary action by the community college taken against any student for
the alleged sexuval assault or physical abuse and the results of any appeal.

The remaining test claim statutes address other areas of pupil and student record management
including the establishment, maintenance, and destruction of records; charges for copies of
transcripts; and regulations regarding evaluation of achievement. These test claim statutes
address issues that exceed the scope of federal law or any court mandate, and therefore, are
subject to article XIII B, section 6 of the California Constitution.

The following discussion will first analyze whether the provisions of the Clery Act and/or
FERPA constitute federal mandates on K-12 school districts and community colleges. Then the
discussion will analyze whether the activities required by Education Code sections 49068,
49077, 76225, and 70244 are federally-mandated. Finally, the discussion will analyze whether
the provisions of Education Code sections 49077 and 76244 constitute a court mandate.

A. Do the provisions of the Clery Act and FERPA constitute federal mandates on K-12 school
districts and/or community collese districts?

The Clery Act:

The Chancellor's Office argues that any requirement of Education Code section 76234 is
federally mandated under the Clery Act. Education Code section 76234 provides:

Whenever there is included in any student record information concerning any
disciplinary action taken by a community college in connection with any alleged

~ sexual assault or physical abuse, including rape, forced sodomy, forced oral
copulation, rape by a foreign object, sexual battery, or threat of sexual assault, or
any conduct that threatens the health and safety of the alleged victim, the alleged
victim of that sexual assault or physical abuse shall be informed within three days
of the results of any disciplinary action by the community college and the results
of any appeal. [1] ... []-

The Clery Act was originally cnacted as the “Crime Awareness and Campus Securily Act of
1990” addressing the disclosure of campus security policies and campus crime statistics for

2 Hayes, supra, 11 Cal.App.4™ at p. 1594,
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postsecondary educational institutions.?® The Crime Awareness and Campus Security Act of

1990 was enacted amid concerns that the pl‘OllfCT’lllO!‘l of campus crime crealed a growing threat @
to students, faculty, and school employees.”” Congress recognized that contemporary campus

communities had become increasingly dangerous places and noted that in roughly eighty percent

of campus crimes the perpetrator and the victim were both students.>® These factors led

Congress to find, among other things that, “students and employees of institutions of higher

education should be aware of the incidence of crime on campus and policies and procedures to

prevent crime or report occurrences of crime.”"

The Crime Awareness and Camipus Security Act of 1990 conditioned participation in any

Title IV student financial assistance program and Federal Work-Study programs upon
compliance with its provisions. These provisions require participating institutions to disclose
crime statistics for the most recent three years, as well as disclose the institution’s security
policies.® In addition, the Crime Awareness and Campus Security Act of 1990 established the
requirement that all participating instilutions make timely reports to the campus community on
crimes considered to be a threal to other students and employees that are reported lo campus
security or local police agencies. The reports are to be provided to students and employees in a
manner that is timely and that will aid in the prevention of similar occurrences.™

The Crime Awareness and Campus Security Act of 1990 also amended FERPA,

specifically 20 U.S.C. section 1232g (b), by providing that FERPA, “shall not be construed to

prohibit an institution ofpovtsccondm y education from disclosing to an alleged victim of any

crime of violence ... the results of any disciplinary proceeding conduued by such institution

against the alleged pelpetlatm of such crime with respect to such crime.”™* Therefore, a

postsecondary educational institution could disclose the results of a disciplinary proceeding e
regarding a crime of violence, including sexual assault, 1o the alleged victim of the erime without

being in violation of FERPA’s provisions.

In 1992, Congress amended the Crime Awareness and Campus Security Act of 1990 by enacting
the Campus Sexual Assault Victim’s Bill of Rights as part of the Higher Education Amendments
of 1992 (Pub. L. No. 102-325, § 486 (c); see also 20 U.S.C. § 1092(f)). The Campus Sexual

Assault Victim’s Bill of Rights provides victims of sexual assault on campus certain basic rights

28 Title 11 of the Student Right to Know and Campus Security Act (Pub.L. No. 101-542)
(Nov. 8, 1990) (104 Stat. 2381) amending 20 U.S.C. sections 1092, 1094, and 1232g.

2 Lavlik v. Johnson & Wales University (1% Cir. 2007) 509 F.3d 25, 30, citing to H.R.Rep.
No. 101-518, p. 7 (1990) and Pub.L. No. 101-542, section 202, 104 Stat. 2381.

3 fbid.
31 Section 202 of Public Law 101-542.

32 Title 20 United States Code section 1092 (f), as amended by section 204 of Pub.L.
No. 101-542.

33 Title 20 United States Code section 1092 (£)(3), as amended by section 204 of Pub.L.
No. 101-542.

34 Tile 20 United States Code section 1232g (b), as amended by section 203 of Pub.L. Q
No. 101-542.
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and requires participating institutions to develep and distribute a policy stdlemcnt concerning
their campus sexual assault programs targeting the prevention of sex offenses.” The policy must
address the procedures to be followed if a sex offense occurs. As relevant to this test claim, the
policy is required to address:

. Procedures for on-campus disciplinary action in cases of alleged sexual
assault, which shall include a clear statement that--

1. (11

. both the accuser and the accused shall be informed of the outcome of any
campus disciplinary proceeding brought alleging a sexual assault.*®

in 1998, the Crime Awareness and Campus Security Act of 1990 was amended and renamed the
Clery Act. The activity stated immediately above remained substantively the same.

Thus, under the Clery Act participating community college districts are required to perform the
following activity:

Inform both the accuser and the accused of the outcome of’any campus
disciplinary proceeding brought alleging a sexual assault. (20 U.S.C.

§ 1092(H(8)(B)Gv)(IT).)

This requirement 1s impoqed directly upon each eligible institution, including community college
districts, participating in any student financial assistance program authorized by Title IV of the
HEA and/or Federal Work-Study Programs. *7 Therefore, the provisions of the Clery Act are
applicable lo community cotleges and directly imposed on community colleges as eligible
institutions participating in student financial assistance programs authorized by Title [V.

FHowever, the provisions of the Clery Act are conditions for the participation in Title IV student
financial assistance programs and Federal Work Study programs. Community college districts
are not obligated to accept the conditions, and thus, community college districts are not legally
compelled to comply with the provisions of the Clery Act. As a result, it is necessary to
determine whether community college districts are practically compelled to comply with the
provisions of the Clery Act. The court in Hayes v. Coninission on Stale Mandates discussed this
type of “cooperative federalism” scheme employed by FERPA noting that:

{T]he vast bulk of cost-producing federal influence on state and local government
1s by inducement or incentive rather than direct compulsion. ... However, “certain
regulatory standards imposed by the federal government under ‘cooperative

¥ Title 20 United States Code section 1092 (f), as amended by section 486 of Pub.L. No. 102-
325. ,

3¢ Title 20 United States Code section 1092 (BB, as amended by section 486 of
Pub.L. No. 102-325 (currently 20 U.S.C. § 1092 (£)(8)(B)(iv)(11))

7 All California Community Colleges existing during the 2001-2002 fiscal year participated in
the Federal Pell Grant Program and the Federal Supplemental Educational Opportunity Grant
Program, see attached Student Financial Aid Awards repor( from the Chancellor’s Office Data
Mart. For a list of Title IV student financial assistance programs, see title 34 of the Code of
Federal Regulations part 668.1.

15 Test Claim 02-TC-34, Student Records
Final Staff Analysis




federalism’ schemes are coercive on the states and localities in every practical
sense.” >°

The court went on to say that “[t]he test for determining whether there is a federal mandate is

whether compliance with federal standards ‘is 2 matter of true choice.”® To make this

determination the court set out various factors, including: (1) the nature and purpose of the

federal program, (2) whether its design suggests an intent to coerce, and (3) 'my other legal and

practical consequences of nonparticipation, noncompliance, or withdrawal.*

The nature and purpose of the Clery Act is to provide protection to the campus community
against specified criminal offenses and to provide rights to victims of sexval offenses by
requiring the provision of crime statistics, timely notification of the occurrence of crimes
considered a threat to students and employees, notification of campus sexual assault programs
and the procedures followed once a sex offense has occurred. This purpose was reiterated in
1996 when Congress, displeased with the Department of Education’s efforts to enforce the Clery

Act, passed a resolution ¢ allm%', for the Department of Education to make “‘{s]afety of students
. the number one priority.

Although the nature and purpose of the Clery Act is significant, the intent to coerce participation,
however, does not appear to be. The Chancellor’s Office asserts thai the provisions of the Clery
Act applies to “each institution 1cce1vmg federal financial assistance (which includes all
community college districts) ... 2 However, as discussed above, the language of the Clery Act
limits its application (o institutions participating in Title IV student financial assistance programs
and/or Federal Work Study programs, not on al/ federal financial assistance. In addition, the
Clery Act does not impose any penalties or create any private cause of action against an
institution that chooses not to participate in Title IV student financial assistance programs or
Federal Work Study programs. Unlike in City of Sacr amemo community colleges do not face
certain and severe penalties such as full and double ta:\ation * Nor do community colleges face
a “barrage of litigation with no real defense” as in Hayes 4 1n fact, even if a community college
does participate in Title IV student financial assistance programs or Federal Work Study
programs, the Clery Act specifically provides that it does not “create a cause of action against
any institution of higher educﬂmn or any employee of such institution for any civil liability; ...
or establish any standard of care.’ “3 Rather, the Secretary of Education is given sole authority to
enforce the Clery Act and may limit, suspend, or terminate an institution’s participation or

3 Hayes, supra, 11 Cal.App.f-l”‘ at p. 1581-1582, citing to City of Sacramento, supra, 50 Cal.3d
at p. 73-74.

9 Ihid,

O Ihid.

‘U Havlik, supra, 509 F.3d at p.31, citing to H.R.Rep. No. 104-875, p. 61 (1990).
42 Chancellor’s Office Comments on 02-TC-34, dated March 16, 2004, p. 5.

3 City of Sacramento, supra, 50 Cal.3d at p. 74,

th

“ Hayes, supra, 11 Cal.App.4™" at p. 1392

45 Title 20 United States Code section 1092 (£)(14).
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impose a civil penalty upon a participating institution, however, as stated these sanctions only
apply to participating institutions.

In regard to practical consequences, an institution’s noncompliance with the Clery Act could
result in increased hurdles for students that utilize Title IV student financial assistance programs
and/or Federal Work Study programs to assist in the costs of attending community college.
However, there 1s no evidence in the record regarding the extent that community college students
as a whole rely on Title [V student financial assistance programs and/or Federal Work Study
programs (o attend community colleges.

In sum, although the purpose of the Clery Act is very significant, in light of the lack of intent to
coerce participation, and the lack of any certain and severe penalties for failing to comply with
the Clery Act outside of forgoing participation in Title [V student financial assistance programs
and Federal Work Study programs, staff finds that the provisions of the Clery Act (20 U.S.C.

§ 1092 () do not constitute federal mandates upon community college districts. Thus, the
provisions of Education Code section 76234 are not federally-mandated by the Clery Act. The
remaining issues regarding whether Education Code section 76234 mandates a new program or
higher level of service under article XIII B, section 6, are discussed on page 53.

FERPA:

As noted above, FERPA was enacled to protect parents and students’ right to access the student’s
records™ and “to protect [parents’ and students’] rights to privacy by limiting the transferability
of their records without their consent.”™’ FERPA conditions federal funds to an educational
agency or institution on the agencg,' or institution’s comphiance with the provisions of FERPA
and its implementing regulations.”® ‘

As relevant to this test claim, FERPA provides that an educational agency or institulion may
transfer the education record of a student, without the written consent of the student or student’s
parents, Lo:

officials of other schools or school systems in which the student seeks or intends
to enroll, upon condition that the student’s parents be notified of the transfer,
receive a copy of the record if desired, and have an opportunity for a hearing to
challenge the content of the record.”® (ltalics added.)

FERPA further provides:

No funds shall be made available under any applicable program to any
educational agency or institution which has a policy or practice of releasing, or
providing access to, any personally identifiable information in education records

" Title 20 United States Code section 1232g (a)(1)(A). See 20 United States Code

section 1232g (d) for applicability of FERPA’s provisions to students that have attained eighteen
years of age or that are attending institutions of postsecondary education.

7 United States v. Miami University (6" Cir. 2002) 294 F.3d 797, 806.

% Title 20 United States Code section 1232g; 34 Code of Federal Regulations part 99.1
(Nov. 15, 2007).

% Title 20 United States Code section 1232¢ (b)(1XB).
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other than directory information, or as is permitted under paragraph (1) of this

subsection, unless-- . @

[ - I1]

... such information is furnished in compliance with judicial order, or pursuant to
any lawfully 1ssued subpoena, upon condition that parents and the students are
notified of all such orders or subpoenas in advance of the compliance therewith
by the educational institution or agency.™

FERPA’s implementing regulations further explain that an educational agency may disclose
personally identifiable information from an education record of a student if the disclosure is to
comply with a judicial order or lawfully issued subpoena and “... only if the agency or institution
makes a reasonable effort to notify the parent or eligible student of the order or subpoena in
advance of compliance ... """

In regard to students eighteen years of age or attending an institution of postsecondary education
FERPA provides:

... [W]henever a student has attained eighteen years of age, or is attending an
institution of postsecondary education, the permission or consent required of and
the rights accorded to the parents of the student shall thereafter only be required
of and accorded to the student.

Thus, any notification or right given to parents of pupils in K-12 schools under FERPA is also

accorded o students in community college. In addition, FERPA provides that educational

agencies or institutions must: e
... effectively [inform] the parents of students, or the students, if they are eighteen
years of age or older, or are attending an institution of postsecondary education,
of the rights accorded them by [20 U.S.C. section 12320}

Therefore, under FERPA K-12 school districts and community college districts are required to
perform the following activities:

1. Notify a student’s parents or the student, if he/she is eighteen years of age or older or is
attending an institution of postsecondary education, of the transfer of the student’s
education records, provide a copy of the education records if desired by the parents, and
give the parents an opportunity for a heating to challenge the content of the record.

(20 U.S.C. § 1232g (b)(1)(B).)

2. Notify a student’s parents or the student, if he/she is eighteen years of age or older or is
attending an institution of postsecondary education, ol a lawfully issued subpoena or
court order seeking “personally identifiable information” in advance of compliance with
the lawfully issued subpoena or court order. (20 U.S.C. § 1232g (b)(2)(B).)

50 Title 20 United States Code section 1232g (b)(2)(B).
51 34 C.F.R. section 99.31, subdivision (a)(9).
52 Title 20 United States Code section 1232g (¢). Q
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3. Inform the parent of a student or the student, if he/she is eighteen years of age or older or
is attending an institulion of postsecondary education, of the rights accorded them by
FERPA 20 U.S.C. § 1232g). (20U.S.C. § 1232g (e).)

These requirements are imposed directly upon “educational agencies and institutions™ m receipt
of any federal funds, including K-12 school districts and community college districts.™

However, because the requirements of FERPA and its implementing regulations are conditions
for the receipt of federal funds, K-12 school districts and community college districts are not
obligated to accept the conditions, and may choose to not receive federal funds and thus avoeid
the conditions imposed by FERPA. Thus, K-12 school districts and community college districts
are not legally compelled to comply with the provisions of FERPA, and thercfore, it is necessary
to determine whether K-12 school districts and community college districts are practically
compelled to comply with the provisions of FERPA

The court in Hayes v. Commission on State Mandates discussed this type of “cooperative
federalism™ scheme employed by FERPA noting that:

[T]he vast bulk of cost-producing federal influence on stale and local government
is by inducement or incentive rather than direct compulsion. ... However, “certain
regulatory standards imposed by the federal government under ‘cooperative
federalism’ schemes are coercive on the states and localities in every practical

4
sense.”

The court went on to say that “[t]he test for determining whether there is a federal mandate is
whether compliance with federal standards ‘is a matter of true choice.”>® To make this
determination the court set out various factors, including: (1) the nature and purpose of the

federal program, (2) whether its design suggests an intent to coerce, and (3) when state and/or
local participation began.” 36

Here, as noted above, the nature and purpose of FERPA is to “protect [parents’ and students’]
rights to privacy by limiting the transferability of their records without their consent.”’
Congress” high regard fox the privacy rights of students was noted by the court in United States
v. Miami University (6" Cir. 2002) 294 F.3d 797. Citing to 20 U.S.C. section 12321, the court
stated:

Because Congress holds student privacy interests in such high regard:

the refusal of a[n] ... educational agency or institution ... to provide personally
identifiable data on students or their families, as a part of any applicable
program, to any Federal office, agency, department, or other third party, on the

> See Haypes, supra, 11 Cal.App.4™ at p. 1584.

“ Hayes, supra, 11 Cal. App 4™ at p. 1581-1382, citing to City of Sacramento, supra, 50 Cal.3d
at p. 73-74.

 Ibid.
* Ihid.
 United States v. Miami University, supra, 294 F.3d at p. 806.
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grounds that it constitutes a violation of the right to privacy and confidentiality
of students or their parents, shall not constitute sufficient grounds for the
suspension or termination of Federal assistance.

In other words, Congress places the privacy interests of students and parents
above the federal government’s interest in obtaining necessary data and records.*®

With regard to whether the design of the federal program suggests an intent to coerce, as noted
above, the receipt of all federal funds by K-12 school districts and community college districts is
conditioned on compliance with the provisions of FERPA and its implementing regulations.
Failure to comply with the provisions of FERPA and its implementing regulations would
jeapardize funds which have been made available under programs administered by the Secretary
of State. As noted by the court in Hayes v. Commission on State Mandaies, federal funding to
education is pervasive.” Failure to comply with the provisions of FERPA would result in a loss
of all federal funding received by K-12 school districts and community college districts.

In addition, K-12 school districts and community college districts have complied with FERPA
and received federal funds for a significant period of time. Education Code sections 49060 and
76200 set forth the legislative intent of Education Code sections 49060 — 49085 and 76200 -
76246. As enacted in 1976, Education Code section 49060 provided in relevant part:

It is the intent of the Legislature to resolve potential conflicts between California
law and the provisions of Public Law 93-380 [FERPA] regarding parental access
to, and the confidentiality of, pupil records in order to insure the continuance of
Jederal education funds to public educational institutions within the state ... 50
(Ttalics added.)

Education Code section 76200 substantively mirrors the language of Education Code

section 49060 quoted above. The language of sections 49060 and 76200, as enacted in 1970,
was made operative on April 30, 1977. Thus, receipt of federal funds by K-12 school districts
and community college districts has been conditioned upon compliance with the provisions of
FERPA since at least 1977, In addition, the language of section 49060 and 76200 indicates the
reliance on federal funds conditioned on compliance with the provisions of FERPA for at least
30 years.

In sum, because of the purpose of FERPA to prolect the privacy rights of parents and students
and Congress’ high regard for these rights, and the loss of all federal funds by K-12 scheol
districts and community college districts, and the extent o which these funds are relied upon,
staff finds that the following provisions of FERPA (20 U.S.C. § 1232g) and its implementing
regulations (34 C.F.R. § 99.1 et seq.) constitute federal mandates on K-12 school districts and
community college districts:

1. Notify a student’s parents or the student, if he/she is exghtcen years of age or older or is
attending an institution of postsecondary education, of the transfer of the student’s
education records, provide a copy of the education records if desired by the parents, and

* Jd at 807.
59 Hayes v. Commission on State Mandates, supra, 1 | Cal.App.4th 1564, 1584,
60 ducation Code section 49060 (Stats. 1976, ¢h. 1010).
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give the parents an opportunity for a hearing to challenge the content of the record.
(20 U.S.C. § 1232g (b)(1)(B).)

2. Notify a student’s parents or the student, if he/she is eighteen years of age or older or is
attending an institution of postsecondary education, of a lawfully issued subpoena or
court order seeking “personally identifiable information” in advance of compliance with
the lawfully issued subpoena or court order. (20 U.S.C. § 1232g (b)(2)(B).)

sl

Inform the parent of a student or the student, if he/she is eighteen years of age or older or
is attending an institution of postsecondary education, of the rights accorded them by

FERPA (20 U.S.C. § 1232g). (20 U.S.C. § 12323 (e).)

To the extent that these same activities are mandated by a test claim statute, they are not subject
{0 article X111 B, section 6 of the California Constitution.®'

Do the requirements of the test claim statutes exceed the federal mandates of FERPA?

Government Code section 17556, subdivision (c), provides that the Commission shall not find
.costs mandated by the state if the test claim statute imposes a requirement that is mandated by a
federal law or regulation and results in costs mandated by the federal government, uniess the
statute or executive order mandates costs that exceed the mandate in that federal law or
regulation. In addition, the court in Hayes v. Commission on State Mandates held that when the
state “freely [chooses] to impose the costs upon the local agency as a means of implementing a
federal program, then the costs are the result of a reimbursable state mandate regardless whether
the costs were imposed upon the state by the federal g,overmm:nt."62 Thus, it 1s necessary to
determine whether the mandates of the test claim statutes exceed the federal mandates of
FERPA.

Transfer of Education Records Between Schools (Ed. Code. §§ 49068 and 76225):

Education Code sections 49068 and 76225 address the transfer of a pupil’s permanent record and
a student’s appropriate records between schools and institutions of higher education.
Section 49068 provides in relevant part:

Whenever a pupil transfers from one school district to another or to a private
school, or transfers from a private school to a school district within the state, the
pupil’s permanent record or a copy thereof shall be transferred by the former
district or private school upon a request from the district or private school where
the pupil intends to enroll. Any school district requesting such a transfer of a
record shall notify the parent of his right to receive a copy of the record and a
right to a hearing to challenge the content of the record. ... .

The language of section 76225 substantively mirrors the language of Education Code
scction 49068 as made applicable to community college districts. Except that section 76225
provides that “appropriate records”™ shall be transferred upon a request [rom the student.

' Hayes, supra, 11 Cal.App.4™ at p. 1581,
52 Hayes, supra, 11 Cal. App.4" at p. 1594,
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The plain language of Education Code sections 49068 and 76225 require K-12 school districts
and community colleges to perform the following activities:

I. Transfer a pupil’s permanent record, or a copy of the permanent record, to the K-12
school district or private school where the pupil intends to enroll upon the request of the
K-12 school district or private school where a pupil intends to transfer. (Ed. Code,

§ 49068.)

2. Transfer appropriate records or a copy thereof to a community college or public or
private institution of postsecondary education within California that a student intends to
transfer to upon request from the student. (Ed. Code, § 76225.)

LR )

Notify a parent of his or her right to receive a copy of the pupil’s permanent record and
the right to a hearing to challenge the content of the pupil’s permanent record when the
K-12 school district requests the transfer of a pupil’s permanent record from the pupil’s
former K-12 school district or private school. (Ed. Code, § 49068.)

4. Notify a student of his or her right to reccive a copy of his/her appropriate record and his
or her right 1o a hearing to challenge the content of the record when he or she transfers to
another community college or public or private institution of postsecondary education
and requests the transfer of the record. (Ed. Code, § 76225.)

As discussed above, the provisions of FERPA require K-12 school districts and community
college districts to:

1. Notify a student’s parents or the student, if he/she is eighteen years of age or older or is
attending an institution of postsecondary education, of the transfer of a student’s
education records, provide a copy of the education records if desired by the parents, and
give (he parents an opportunity for a hearing to challenge the content of the record. (20
U.S.C. § 1232g (b)(1)(B).)

Inform the parent of a student or the student, if he/she is eighteen years of age or older or
is attending an institution of postsecondary education, of the rights accorded them by
FERPA (20 U.S.C. § 1232g). (20U.S.C. § 1232¢g (e}.)

As shown by the above requirements, FERPA (specifically 20 U.S.C. § 1232¢g (b)(1)(B) and ()
requires the notification of parents/students of the transfer of a student’s “education record” and
the parents’/student’s right to a copy of the “education record™ or to contest the content of the
“oclucation record.” While Education Code section 49068 requires notification of a parent upon
the transfer of a pupil’s “permanent record” and Education Code section 76225 requires the
notification of a student upon the transfer of histher “appropriate record.” In order to determine
whether the requirements of Education Code sections 49068 and 76225 exceed those of FERPA,
it must be determined whether “permanent record” and “appropriate record” is greater in scope
than “education record.”

Title 20 United States Code section 1232g (a)(4)) defines the term “education records” as used in
FERPA. Section 1232g (a)(4) broadly defines “education records” as records, files, documents,
and other materials which contain information directly related to a student, and are maintained
by an educational agency or institution or by a person acting for such agency or institution.

b
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Section 1232g (a)(4) further provides that “education records” does not include:

@ (i) records of instructional, supervisory, and administrative personnel and
educational personnel ancillary thereto which are in the sole possession of the
maker thereof and which are not accessible or revealed to any other person except
a substitute;

(i1) records maintained by a law enforcement unit of the educational agency or
institution that were created by that law enforcement unit for the purpose of law
enforcement;

(111) in the case of persons who are employed by an educational agency or
institution but who are not in attendance at such agency or imstitution, records
made and maintained in the normal course of business which relate exclusively to
such person in that person’s capacity as an employee and are not available for use
for any other purpose; or

{(1v) records on a student who 1s eighteen years of age or older, or is attending an
mstitution of postsecondary education, which are made or maintained by a
physician, psychiatrist, psychologist, or other recognized professional or
paraprofessional acting in his professional or paraprofessional capacity, or
assisting 1n that capacity, and which are made, maintained, or used only in
connection with the provision of treatment to the student, and are not available to
anyone other than persons providing such treatment, except that such records can
be personally reviewed by a physician or other appropriate professional of the

@ student’s choice.

The scope of the terms “permanent record™ and “appropriate records™ are undefined in the
governing statutes. In order to determine the meaning of these terms, it is necessary to read these
terms in the context of the whole statutory scheme and not as individual parts or words standing
alone.*” The Legislature, through the enactment of Education Code sections 49062 and 76220,
place the authority to define what pupil and student records are to be established with the Board
of Education and the Board of Governors.”® In addition to defining “mandatory permanent pupil
records,” the Board of Education sets forth definitions for “mandatory interim pupil records,”
and “permitted pupil records.”™ The Board of Education’s regulations then delineate what
information each record shall include.®

The Board of Education’s regulations provide that “mandatory permanent pupil records” include:
(A) Legal name of pupil.
(B) Date of birth.

% Fontana Unified School Dist., supra, 45 Cal.3d at p. 218.
% Education Code sections 49062 and 76220 are further discussed below.

5% California Code of Regulations, title 5, section 432, subdivision (b)(2)(B), Register 77, No. 39
(Sept. 23, 1977).

@ % bid.
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(C) Method of verification of birtl date.
(D) Sex of pupil.
(E) Place of birth.

(F) Name and address of parent of minor pupil.
1. Address of minor pupil if different than the above.

2. An annual verification of the name and address of the parent and the
residence of the pupil.

(G) Entering and leaving date of each school vear and for any summer session or
other extra session.

(M) Subjects taken during each year, half-year, summer session, or quarter.

(1) If marks or credit are given, the mark or number of credits toward graduation
allows for work taken.

(1} Verification of or exemption from required immunizations.
(K) Date of high school graduation or equivalent.

All of the above examples of “permanent records™ constitute “education records” as defined by
FERPA, and do not fall within any of the exceptions to the definition of “education records” as
set forth by FERPA. Thus, staff finds that “permanent record” as used in Education Code
section 49062 does not exceed the scope of FERPA’s definition of “education records.”

The term “appropriate records,” as used in Education Code section 76225, must be viewed in the
context of the whole of Education Code section 76223, because the Board of Governors’
regulations do not define “appropriate records.” “Appropriate records” is used in section 76225
within the context of a student transferring from one community college or public or private
institution of postsecondary education to another within the state. It follows that “appropriate
records” is limited to those education records appropriate for the transfer of a student. Thus, the
ferm “education records™ as used in FERPA is inclusive of “appropriate records” as used in
Education Code section 76223.

As a vesult, staff finds that the following activities required by Education Code sections 49068
and 76225 do not exceed the provisions of FERPA, and therefore, are not subject to
article XIIT B, section 6 of the California Constitution:

1. Notify a parent of his or her right to receive a copy of the pupil’s permanent record and
the right to a hearing to challenge the content of the pupil’s permanent record when the
K-12 school district requests the transfer of a pupil’s permanent record from the pupil’s
former K-12 school district or private school. (Ed. Code, § 49068.)

2. Notify a student of his or her right to receive a copy of his/her appropriate record and his
or her right to a hearing to challenge the content of the record when he or she transfers to
another community college or public or private institution of postsecondary education
and requests the transfer of the record. (Ed. Code, § 76225.)
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O However, the following activities required by Education Code sections 49068 and 76225 exceed
the provisions of FERPA, and are therefore, subject to article XI1I B, section 6 of the California
Constitution:

1. Transfer a pupil’s permanent record, or a copy of the permanent record, to the K-12
school district or private school where the pupil intends to enroll upon the request of the
K-12 school district or private school where a pupil intends to transfer. (Ed. Code,

§ 49068)

Transfer appropriate records or a copy thereof to a community college ar public or

private institution of postsecondary education within California that a student intends to

transfer to upon request from the student. (Ed. Code, § 76225))

g

In Riverside Unified School District’s comments to the draft staff analysis, Riverside Unified
School District argues:

The DSA ... concludes, the following activities required by Education Code
section 49068 exceed the provisions of FERPA, and are therefore, subject to
Article XIIT I3, section 6 of the California Constitution.

Transfer a pupil’s permanent record or a copy of the permanent record to the
K-12 district or private school where the pupil intends to enroll upon the
request of the K-12 district or private school where a pupil intends to transfer.

The above activity is not included as one of the specific new activities in the
@ conclusion of the DSA ... . It is well established in case law and previous
Commission decisions, activities required by the Education Code are
reimbursable state mandates when the activities exceed the requirements of
federal law and meet the other requirements of a state reimbursable mandate.®’

The claimant is correct that the draft staff analysis found that scction 490068 is subject to article
XIII B, section 6 of the California Constitution, however, without restating the analysis below on
pages 38-41, in order to constitute a reimbursable state-mandated activity it is not enough that
the provisions of a test claim statute require activities beyond those required by federal law,
Established case law requires that that the provisions of the test claim statute constitute a new
program or higher leve! of service in order to constitute a reimbursable state mandate under
article X1 B, section 6 of the California Constitution.®® As discussed in the analysis below on
pages 38-41, the above aclivity does not constitute a “new program or higher level of service.”
Theretore, the above activily does not “meet the other requirements of a state reimbursable
mandate,” and as a result 1s not included as a new activity that constitutes a reimbursable state-
mandated program in the conclusion of this analysis.

%7 Exhibit I, Riverside Unified School District Comments to Draft Staff Analysis, dated
April 13,2009, p. 1-2.

O 8 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835, :
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Provision of Student Information in Compliance with a Court Qrder or Subpoena (Bd. Code,

§$ 49077 and 76244): 9

Education Code sections 49077 and 76244 address the provision of pupil/student information in
compliance with a court order or subpoena. Specifically, section 49077 provides:

Information concerning a student shall be furnished in compliance with a court
order or a lawfully issued subpoena. The school district shall make a reasonable
effort to notify the parent or legal guardian and the pupil in advance of
compliance with a lawfully 1ssued subpoena and, in the case of compliance with a
court order, if lawfully possible within the requirements of the order.

The language of section 76244 substantively mirrors the language of Education Code

section 49077 as made applicable to community college districts. The plain language of
Education Code sections 49077 and 76244 require K-12 school districts and community college
districts to perform the following activities:

1. Furnish information concerning a pupil in compliance with a court order or lawfully
issued subpoena. (Ed. Cede, §§ 49077.)

2. Furnish information concerning a student in compliance with a court order or lawfully
issued subpoena. (Ed. Code, §§ 76244.)

(5]

Make reasonable effort to notify the parent or legal guardian and the pupil of the lawfully
issued subpoena or courl order, if lawfully possible within the requirements of the court

order, in advance of compliance with a lawfully issued subpoena or court order. (Ed.
Code, § 49077.)

4. Make reasonable effort to notify the student of the lawfully issued subpoena or court
order, if lawfully possible within the requirements of the court order, in advance of
compliance with a lawfully issued subpoena or court order. (Ed. Code, § 76244.)

The claimants note that the test claim does not allege furnishing information in compliance with
a court order or lawfully issued subpoena.ag However, as shown by the plain language of
sections 49077 and 76244, K-12 school districts and community college districts are required to
perform the above listed activities.

As discussed above, the provisions of FERPA require K-12 school districts and community
college districts to:

Notify a student’s parents or the student, if he/she is eighteen years of age or older
or is attending an institution of postsecondary education, of a lawfully issued
subpoena or court order secking “personally identifiable information™ in advance
of compliance with the lawfully issued subpoena or court order. (20 U.S.C.

§ 1232¢g (b)(2)(B).)

However, when comparing FERPA with the requirement of Education Code section 49077 and
76244, FERPA requires the notification of parents/students of a lawfully issued subpoena or
court order seeking “personally identifiable information” in advance of compliance, while
Education Code section 49077 and 76244 require notification of parents/students of a lawfully

6 Exhibit F, Claimants’ response to Chancellor’s Office Comments on 02-TC-34, supra, p. 14. g
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tssued subpoena or court order seeking “information concerning [the] student.” In order to
determine whether the requirements of Education Code sections 49077 and 76244 exceed those
of FERPA (specifically 20 U.S.C. § 1232g (b)(2)(B)), it must be determined whether
“information concerning a student™ (as provided by Ed. Code, §§ 49077 and 76244) equates to
“personally identifiable information” (as provided by FERFPA). To make this determination it is
necessary to read Education Code sections 49077 and 76244 in light of the statutory scheme as a
whole.

Education Code section 49077 was adopted as part of article 5 of Chapter 6.5 of part 27 of
division 4 of title 2 of the Education Code which addresses the privacy of pupil records.
Similarly, Education Code section 76244 was adopted as part of article 1 of Chapter 1.5 of

part 47 of division 7 of title 3 of the Education Code which addresses the privacy of student
records. Education Code sections 49061 and 76210, which set forth the definitions of their
respective chapters, provide, in relevant part, that “pupil/student record” means any item of
information directly related to an identifiable pupil/student ... . Read in the context of the
statutory scheme as a whole, “information concerning a student,” as referenced in Education
Code sections 49077 and 76244, refers to information from a pupil/student record which consists
of information directly related to an identifiable pupil/student. Based on the context of the
statutory scheme as a whole, both FERPA and Education Code sections 49077 and 76244 require
K-12 school districts and community college districts to notify a parent/student of a lawfully
issued subpoena or court order seeking information of an identifiable pupil/student. Thusg, the
following activities required by Education Code sections 49077 and 76244 do not exceed the
provisions of FERPA.

Staff finds that the following activities required by Education Code sections 49077 and 76244
constitute federal mandates, and therefore, are not subject to article XIII B, section 6 of the
Californta Constitution:

1. Make reasonable effort to notify the parent or legal guardian and the pupil of the lawfully
issued subpoena or court order, if lawfully possible within the requirements of the court
order, in advance of compliance with a lawfully issued subpoena or court order. (Ed.
Code, § 49077.)

[

Make reasonable effort to notify the student of the lawfully issued subpoena or courl
order, if lawfully possible within the requirements of the court order, in advance of
compliance with a lawfully issued subpoena or court order. (Ed. Code, § 76244.)

However, the following activities required by Education Code sections 49077 and 76244 do
exceed the provisions of FERPA:

[. Furnish information concerning a pupil in compliance with a court order or lawfully
issued subpoena. (Ed. Code, §§49077)

2. Furnish information concerning a student in compliance with a court order or lawfully
issued subpocena. (Ed. Code, §§ 76244.)

These activities may be subject to article XI1I B, section 6 of the California Constitution if they
are not considered mandates of the court. This issue is analyzed immediately below,
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B, Do the provisions of Education Code sections 49077 and 76244 constitute a court
mamndate?

Article XIIT B, section 9, subdivision (b), of the California Constitution excludes from either the

. state or local spending limit any “[a]ppropriations required for purposes of complying with
mandates of the courts or the federal govermment which, without discretion, ‘ require an
expenditure for additional services or which unavoidably make the providing of existing services
more costly.” [Emphasis added.] Article XIII B places spending limits on both the state and
local governments. Costs mandated by the courts are expressly excluded from these ceilings.”"
Since court mandates are excluded from the constitutional spending limit, retmbursement under
article XIII B, section 6 is not required for costs incurred to comply with a court mandate.

Education Code sections 49077 and 76244 require K-12 school districts and community college
districts to:

Furnish information concerning a pupil/student in compliance with a court order
or lawfully issued subpoena. {(Ed. Code, §§ 49077 and 76244.)

As shown by the language of sections 49077 and 76244, furnishing information concerning a
pupil/student is triggered by either: (1) a court order, or (2) a subpoena.

The required activity of furnishing information concerning a pupil/student when triggered by a
court order leaves K-12 school districts and community college districts without discretion to
depart from the activity. Since the activily is required to comply with a court-ordered mandate,
furnishing information concerning a pupil/student in compliance with a court order is not subject
to article X1II B, section 6 because it falls within the exclusion of article XIIT B, section 9,
subdivision (b). As a result, staff finds that furnishing information concerning a pupil/student in
compliance with a court order constitutes a court mandate, and therefore, is not subject to article
X111 B, section 6 of the California Constitution.

Subpoenas are writs or orders direcled to a person that require the person’s atlendance at a
particular time and place to testify as a witness, and/or require a witness to produce any
documents or things under the witness’ control which the witness is bound by law to produce in
evidence.”? Failure to comply with a lawfully issued subpoena may be punished as a contempt
of court and a forfeiture of $500 and all damages sustained by the aggrieved party resulting from

™ In City of Sacramento v. State of California, supra, 50 Cal. 3d 31, which interpreted section
X111 B, section 9, the court held that “without discretion™ as used in section 9 (b) is not the same
as legal compulsion. Rather it means that the alternatives are so far beyond the realm of practical
reality that they leave the state without discretion to depart from the federal standards. Thus, the
court held that the state enacted the test claim statute in response to a federal mandate for
purposes of article XIII B, so the state statute was not reimbursable. (/e at p. 74). Although the
context in Ciry of Sacramento was federal mandates analyzed under article XIII B, section 9,
subdivision (b), the analysis is instructive in this case.

7V Jd at page S7.

2 Code of Civil Procedure section 1985.

28 Test Claim 02-TC-34, Student Records
Fina! Staff Analysis




the person’s failure to comply.73 For these reasons, K-12 school districts and community college
districts are left without discretion to comply with a lawfully issued subpoena.. As distinguished
from a court order, however, subpoenas may be lawfully issued by various entities and
individuals, including the courts.”* To the extent that K-12 schoel districts or community
colleges are required to furnish information concerning a pupil/student in compliance with a
lawfully issued subpoena issued by a court, this required activity also constitutes a court-
mandate, and is not subject to article XIII B, section 6 of the California Constitution.

To the extent that K-12 school districts or community colleges are required to furnish
information concerning pupils/students in compliance with lawfully issued subpoenas issued by
non-court entities, such as administrative agencies, this required activity does not {all within the
court-mandate exclusion and is therefore subject to article XTI B, section 6 of the California
Constitution. As a result, staff finds that the following activity 1s required by Education Code
scctions 49077 and 76244 does not constitute court mandates, and therefore, is subject to article
X B, section 6 of the California Constitution:

Furnish information concerning a pupil/student in compliance with a lawfully
issued subpoena issued by a non-court entity, such as administrative agencies.
(Ed. Cede, §§ 49077 and 76244.)

Issue 2: Do the test claim statutes mandate new programs or higher levels of service
on K-12 school districts and community college districts subject to article
XIIT B, scction 6 of the California Constitution?

The following discussion will analyze whether the test claim statutes, including the non-
federal/court mandate portions of Education Code sections 49068, 49077, 76225, and 76244,
mandate new programs or higher levels of service on K-12 school districts and community
college districts.

Education Code sections 49062, 49065, 49067, 49068, 49069.3, 49069.5, 49076.5, 49077,
49078, 76220, 76223, 76225, 76234, 76244, 76245, and 76246 are all part of two larger statutory
schemes (Education Code sections 49060 — 490835, and 76200 — 76246) governing K-12 school
district and community college district management of pupil and student records. Because the
statutory scheme governing K-12 school districts (Education Code sections 49060 — 49083)
address many of the same issues as the scheme governing community college districts
(Education Code sections 76200 — 76246), many of the code sections substantively mirror each
other. For ease of discussion, the test claim statutes that substantively mirror cach other will be
discussed together,

P Code of Civil Procedure sections 1991 and 1992.
"™ Courts, attorneys of record, administrative agencies, and grand juries. See Code of Civil
Procedure section 1983, Government Code section 11181, and Penal Code section 939.2.
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Establishment. Maintenance. and Destruction of Records (Ed. Code, §§ 49062 and 76220): @
Do Education Code sections 49062 and 76220 mandate any activities?

Education Code sections 49062 and 76220 address the establishment, maintenance, and

destruction of pupil records by K-12 school districts and student records by community college
districts. Section 49062 provides:

School districts shall establish, maintain, and destroy pupil records according to
regulations adopted by the State Board of Education. Pupil records shall include a
pupil’s health record. Such regulations shall establish state policy as to what
items of information shall be placed into pupil records and what information is
appropriate to be compiled by individual school officers or employees under the
exception to pupil records provided in subdivision (b) of Section 49061. No pupil
recards shall be desiroyed except pursuant to such regulations or as provided in
subdivisions (b) and (c) of Section 45070.

The language of Education Code section 76220 substantively mirrors the language of Education
Code section 49062 as made applicable to community college districts and community college
students, except for the absence of the language, “Pupil records shall include a pupil’s health
record.”

Pursuant to the plain language of sections 49062 and 76220, the establishment, maintenance, and
destruction of pupil/student records must be done according to regulations adopted by the State
Board of Education and the Board of Governors. Additionally, in regard to K-12 school districts
pupil records are required to include a pupil’s health record. Thus, sections 49062 and 76220
require K-12 school districts and community college districts act in accordance with the
regulations adopted by the State Board of Education and the Board of Governors when
establishing, maintaining, and destroying pupil/student records.

The claimants appear to assert that an emphasis should be placed on the “shall establish,
maintain and destroy student records” portion of sections 49062 and 76220, and thus, the
acuvmes 1cquncd by sections 49062 and 76220 are to establish, maintain, and destroy student
records.” This interpretation of Education Code sections 49062 and 76220 would render the
fanguage “according to regulations adopted by the State Board of Education Eor Board of
Governors]” mere surplusage contrary to the rules of statutory construction.”™ Therefore,
Education Code section 49062 and 76220 require K-12 school districts and community college
districts to perform the following activities:

|. Establish, maintain, and destroy pupil records according to regulations adopted by the
State Board of Education. (Ed. Code, § 49062.)

2. Include a K-12 pupil’s health record in pupil records. (Ed. Code, § 49062.)

75 Exhibit F, Claimants’ response to Chancellor’s Office Comments on 02-TC-34, dated April

23,2004, p. 8
78 Fontana Unified School Dist. v. Burman (1988) 45 Cal.3d 208, 218. Q
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3. Establish, maintain, and destroy student records according to regulations adopted by the
Board of Governors. (Ed. Code, § 76220.)

The California Supreme Court held in Kern High School Dist. that when analyzing state mandate

claims, the Commission must look at the underlying program to determine if the claimant’s
L . . . ; 77

participation in the underlying program is voluntary or legally compelled.

As relevant to this discussion, Education Code section 49062 and 76220 require that 1X-12 school
districts and community college districts destroy pupil/student records according to regulations
adopted by the State Board of Education and the Board of Governors, respectively. The
regulations adopted by the State Board of Education referenced in Education Code

section 49062 are set forth in California Code of Regulations, title 3, sections 430-438 and
16020-16028. Title 3, sections 430 and 432 set forth three types of pupil records:

(1) mandatory lPf—:rmanem pupil records; (2) mandatory interim pupil records; and (3) permitted
pupil records.™ Title 5, section 437 provides that “mandatory permanent pupil records” shall be
preserved in perpetuity by all California schools, “mandatory interim pupil records™ may be
adjudged to be disposable when the student leaves the district or when their usefulness ceases,
and “permitted pupil records” may be destroyed when their usefulness ceases, As indicated by
the State Board of Education’s regulations, permanent pupil records are not subject to deslruction
by a K-12 school district. Rather, the State Board of Education’s regulations prohibir the
destruction permanent pupil records, and therefore, are not required to be destroyed pursuant to
Education Code section 49062, In addition, the destruction of interim and permitted pupil
records by K-12 school districts is within the discretion of the districts but 1s not mandated by the
state. Decisions made by a K-12 school district, rather than the state, to incur the costs of'a
statutory requirement do not constitute state-mandated activities.” Thus, the requirement of
Education Code section 49062 to destroy pupil records according to regulations adopted by the
State Board of Education does not constitute a state-mandated activily.

The regulations adopted by the Board of Governers referenced in Education Code section 76220
regarding the destruction of student records are set forth in California Code of Regulations,

title 5, sections 59020 — 59033. Title 3, sections 59022 —~ 59025 set forth a procedure in which
the governing board of a distnet classilies records as “Class-1 Permanent,” “Class 2-Optional,”
or “Class 3-Disposable.” These sections provide that specific records, including student records
regarding enrollment and scholarship for each student are to be classified as “Class 1-
Permanent” records. Districts may classify records “Class 2-Optional™ if they are worthy of
further preservation but not classified as “Class 1-Permanent.,” The remaining records that a
district does not classify as “Class 1-Permanent” or “Class 2-Optional™ are to be classified as
“Class 3 — Disposable.” Only records classified by the district as “Class 3 Disposable” recorcs
may be destroyed.

Title 5, section 59026 provides in relevant part that “Generally, a Class 3-Disposable record,
unless otherwise specified in this subchapter, shou/d be destroyed during the third college year

" Kern High School Dist., supra, 30 Cal 4" at p. 743.

78 California Code of Regulations, title 5, sections 430 and 432, Register 77, No. 39,
(Sept. 23, 1977).

? San Diego Unified School Dist., supra, 33 Cal. 4™ at p. 880.
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after the college year in which it originated ... .” Title 3, sections 59027 — 59033 set forth the
procedures for destruction of records. These sections provide that after a district’s chief
administrative officer has classified records “Class 3-Disposable™ and submitted this list of
records recommended to be destroyed, a district governing board must then approve or
disapprove the recommendation. Title 5, section 59029 then provides in relevant part, “Upon the
order of the governing board that specified records shall be destroyed, such records shall be
permanently destroyed ... .” Thus, in order for a student record to be destroyed, a community
college district must: (1) classtfy a record to be destroyed, and (2) the governing board of the
district must approve and order those records to be destroyed. Like K-12 school districts, the
decision to destroy student records 1s within a community college district’s discretion.
Therefore, the requirement of Education Code section 76220 to destroy student records
according to regulations adopted by the Board of governors does not constitute a state-mandated
activity.

Staff finds that the requirement of Education Code sections 49062 and 76220 to destroy
pupil/student records according to regulations adopted by the State Board of Education/Board of
Governors does not constitute a state-mandated activity. However, staff finds that Education
Code sections 49062 and 76220 impose the following state-mandated activities on K-12 school
districts and community college districts:

1. Establish and maintain pupil records according to regulations adopted by the State Board
of Education. (Ed. Code, § 49062.)

Include a pupil’s health record in pupil records. (Ed. Code, § 49062.)

o

3. Establish and maintain student records according to regulations adopted by the Board of
Governors. (Ed. Code, § 76220.)

Do the activities mandated by Education Code sections 49062 and 76220 constitiuie new
programs or higher levels of service for K-12 school districis and community college districts?

In order for state-mandated activities to constitute new programs or higher levels of service, the
activities must be new in comparison with the pre-existing scheme.®® Here, the claimants have
pled Education Code section 49062, as added by Statutes 1975, chapter 816, formerly numbered
as Education Code section 10933, and renumbered to current Education Code section 49062 by
Statutes 1976, chapter 1010. Similarly, the claimants have pled Education Code section 76220,
as added by Statutes 1975, chapter 816, formerly numbered as Education Code section 25430.2,
and renumbered to current Education Code section 76220 by Statutes 1976, chapter 1010,

Section 49062 (formerly section 10933) as added in 1975, mandates that K-12 school districts
establish and maintain pupil records in accordance with regulations adopted by the State Board
of Education. In 1980, section 49062 was amended to include the following state-mandated
activity, “Include a pupil’s health record in pupil records.”™ -

80 Sun Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.
81 Statutes 1980, chapter 1347.
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In addition, as pled by the claimants, section 76220 mandates community college districts to
establish and maintain student records according to regulations adopted by the Board of
Governors,

However, in 1963 former Education Code section 1031 provided in relevant part:

The governing board of every school districts shall:

-

. . . 82
Make or maintain such other records or reports as are required by law.

Also, title 5 of the California Code of Regulations section 432, as amended in 1977, provides in
relevant part:

“Mandatory Interim Pupil Records™ are those records which schools are required
to compile and maintain for stipulated periods of time and are then destroyed as
per California statute or regulation. Such records include:

(9. 11

Health information ... .5

The requirements of former Education Code sections 1031 was made applicable to community
college districts by former Education Code section 25422.5 which provided:

Except as otherwise provided in this code, the powers and duties of community
colleges are such as are assigned 1o high school boards.*

Former Education Code section 1031 and 25422.5 were in existence in 1974 and were not
repealed until the renumbering of the Education Code by Statutes 1976, chapter 1010.% As
shown by the language of former Education Code section 1031, K-12 school districts and
community college districts were required to establish and maintain records as required by law
since 1963, “Law” is inclusive of regulations adopted by the State Board of Education and the

5 Former Education Code section 1031, subdivision (d) (Stats. 1963, ch. 629).

8 California Code of Regulations, title 3, section 432, subdivision (B)(2XB), Register 77, No. 39
(Sept. 23, 1977).

% Former Education Code section 25422.5 (Stats. 1970, ch. 102).

8 Exhibit H, p. 479, “Education Code 1973 — Sections 1-12851°" and “Education Code 1973 —
Sections 20101-43065." The “Foreword” of these attachments note that these editions of the
Education Code show “all sections as they are in effect on and after January 1, 1974.”

% Exhibit H, p. 647-651, “California State Assembly and Senate Final History — 1973-74
Session” and “California State Assembly and Senate Final History — 1975-76 Session.” These
documents published by the Legislative Counsel provide an index of each section of the
California Constitution, codes and uncodified laws affected by measures introeduced during
legislative sessions. Both attachments indicate no repeal of former Education Code sections
1031, 1034, and 25422.5 between 1973-1975. Pursuant to Evidence Code section 664 “It is
presumed that official duty has been regularly performed.”
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Board of Governors, as administrative regulations “have the dignity of statutes.™’ In addition,
prior to 1980 K-12 school districts were required to include a pupil’s health record in pupil
records. As a result, the activities mandated by Education Code sections 49062 and 76220 are
not new as compared to the pre-existing scheme, and therefore do not constitute new programs or
higher levels of service. Staff notes that the claimants have not pled California Code of
Regulations, title 3, section 432, and as a result, staff makes no findings regarding California
Code of Regulations, title 5, section 432 as amended in 1977,

In Riverside Unified School District’s comments to the draft staff analysis dated Apnil 13, 2009,
the claimant argues: '

Staff concluded the following activities were imposed by the Education Code:

1. Establish and maintain pupil records according to regulations adopted by the
State Board of Education.

2. Include a pupil’s health record in pupil’s records,

Staff’s recommendation to deny reimbursement for the above activities is
incorrect as it pertains to the first activity. The basis of denial on the premise of a
“pre-existing scheme” is speculative and lacks clarity. Unlike activity two that
existed prior to the code sections included in the test claim, activity one should be
reimbursable including the activity of destroying records.®®

To clarify the analysis immediately above, the activity of establishing and maintaining pupil
records according to regulations adopted by the State Board of Education does not equate to
“establishing and maintaining pupil records.” As discussed on page 30 of this analysis, the
language, “according (o regulations adopted by the State Board of Education,” cannot be
rendered mere surplusage. Read as a whole, the language of section 49062 requires K-12 school
districts to act in accordance with the State Board of Education’s regulations. Accordingly, if the
State Board of Education’s regulations do not require K-12 school districts io act, as in the case
of the destruction of records (see page 31-32 of this analysis), then K-12 school districts are not
required to engage in that act. As discussed in the analysis immediately above, the requirement
to establish and maintain records as are required by law, which includes the State Board of
Education’s regulations, existed since at least 1963. Thus, the activities mandated by Education
Code section 49062 co not constitute a “new program or higher level of service.”

In addition, even if section 49062, as added in 1975, were interpreted to specifically require
“establishing and maintaining pupil records,” former California Code of Regulations, title 5,
sections 430-432, as adopted on September 23, 1969 (Register 69, no. 39) already required those
activities. Former California Code of Regulations, title 3, section 430 required the principal of
each school to “keep on file a record of enroliment and scholarship for each pupil currently
crwolled in his school.”®  The former regulation sections also required the records to include

3 Young v. Gannon (2002) 97 Cal. App.4™ 209, 221.
88 Exhibit I, Riverside Unified Schoo! District Comments to Draft Staff Analysis, supra, p. 1.

82 Register 70, number 9 (Feb. 28, 1970), see note regarding adoption of Chapter by Register 69,
number 30 (Sept. 23, 1969)) :
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specific information, and to be retained.”® Thus, the activities mandated by section 49062 were
required prior to 1975, and as a result, do not constitute a new program or higher level of service.

Staft finds that Education Code sections 49062 and 76220 do not mandate new programs or
higher levels of service on K-12 school districts and community college districts subject to
article XTI B, section 6 of the California Constitution.

['ee for Copies of Pupil or Student Records {Ed. Code, §§ 49065 and 76223):

Do Ldceation Code sections 49065 and 76223 mandate any activities?

The claimants assert that sections 49065 and 76223 require K-12 school districts and community
college districts to furnish up to two transcripts ol former pupils/students’ records or up to two
verifications of various records of former pupils/students, and to search and retrieve
pupil/student records when transcripts or verifications are requesled.gl

The plain language of sections 49065 or 76223, however, does not require K-12 school districts
or community college districts to engage in any activities, including those identified by the
claimants. Rather, sections 49065 and 76223 provide K-12 school districts and community
college districts the authority to charge for copics of any pupil/student record and places limits
on this authority. Specifically, section 49063 provides:

Any school district may make a reasonable charge in an amount not to exceed the
actual cost of furnishing copies of any pupil record; provided, however, that no
charge shall be made for furnishing (1) up to two transcripts of former pupils’
records or (2) up to two verifications of various records of former pupils. No
charge may be made (o search for or to retrieve any pupil records. (Emphasis
added.)

Thus, section 49065 provides K-12 school districts with fee authority by providing that a “school
district may make a reasonable charge ... .” The remaining portion of section 49065 acts to limit
this fee authority by providing, “however, no charge shall be made for ... .” The language of
section 76223 substantively mirrors the language of Education Code section 49065 as made
applicable to community college districts, except that the limitations to the fee authority for
copics of student records applies to “students™ rather than “former pupils.” “Pupil record™ as
used in section 49065 is defined by Education Code section 49061 as:

[Alny item of information directly related to an identifiable pupil, other than
directory information, which is maintained by a school district or required to be
maintained by an employee in the performance of his or her duties whether
recorded by handwriting, print, tapes, film, microfilm or other means.

Education Code section 49061 limits the scope of “pupil record” by providing that:

“Pupil record™ does not include informal notes related to a pupil compiled by a
school officer or employee which remain in the sole possession of the maker and
are not accessible or revealed to any other person except a substitute.

* Former California Code of Regulations, title 3, sections 431 and 432.

*' Exhibit A, Test claim 02-TC-34, p. 27.
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“Directory information™ means one or more of the following items: pupil’s name,

address, telephone number, date and place of birth, major field of study, @
participation in officially recognized activities and sports, weight and height of

members of athletic teams, dates of attendance, degrees and awards received, and

the most recent previous public or private school attended by the pupil.

“Student record” as used in section 76223 is defined by Education Code section 76210,
Section 76210 defines “student record™ in a similar manner as “pupil record,” however,
section 76210 limits the scope of “student record” by providing that:

“Student record’ does not include (A) confidential letters and statements of
recommendations maintained by a community college on or before

January 1, 1973, if these letters or statements are not used for purposes other than
those for which they were specifically intended, (B) information provided by a
student's parents relating to applications for financial aid or scholarships, or

{C) information related to a student compiled by a community college officer or
employee that remains in the sole possession of the maker and is not accessible or
revealed to any other person except a substitute. For purposes of this paragraph,
“substitute” means a person who performs, on a temporary basis, the duties of the
individual who made the notes and does not refer to a person who permanently
succeeds the maker of the notes in his or her position.

“Student record” also does not include information related to a student created or

maintained by a physician, psychiatrist, psychologist, or other recognized

professional or paraprofessional acting in his or her professional or

paraprofessional capacity, or assisting in that capacity, and that is created, @
maintained, or used only in connection with the provision of treatment to the

student and s not available o anyone other than persons providing that treaument.

However, that record may be personally reviewed by a physician or other

appropriate professional of the student's choice.

“Student record” does not include information maintained by a community
college law enforcement unit, if the personnel of the unit do not have access to
student records pursuant to Section 76243, the information maintained by the unit
is kept apart from information maintained pursuant to subdivision (a), the
information is maintained solely for law enforcement purposes, and the
information is not made available to persons other than law enforcement officials
of the same jurisdiction. "Student record” does not include information
maintained in the normal course of business pertaining to persons who are
emploved by a community college, if the information relates exclusively to the
person in that person's capacily as an employce and is not available for use for
any other purpose.

“Directory information” means one or more of the following items: a student's

name, address, telephone number, date and place of birth, major field of study,

participation in officially recognized activities and sports, weight and height of

members of athletic teams, dates of attendance, degrees and awards received, the

most recent previous public or private school attended by the student, and any

other information authorized in writing by the student. &
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As a result, Fducation Code section 49065 authorizes K-12 school districts to charge a fee not to
exceed the actual cost of furnishing copies of any pupil record as defined by section 49061. This
fee authority does not extend to the first two transcripts of former pupils’ records or the first two
verifications of various records of former pupils, or the cost to search for or retrieve the pupil
records. Similarly, Education Code section 76223 provides fee authority to community college
districts for the actual cost of furnishing copies of eny student records as defined by

section 76210. The fee authority provided by section 76223 does not extend to the first two
transcripts of siudents’ records or the first two verifications of various records of students, or the
cost to search for or retrieve the student records. Unlike section 490653, the fee authority
provided by section 76223 does not extend to the first two {ranscripts or various records of both
current and former students.

Thus, pursuant to the plain language of the test claim statutes, staff finds that Education Code
sections 49065 and 76223 do not mandate new programs or higher levels of service on K-12

school districts and community college districts subject to article XIIL B, section 6 of the
California Constitution.

Evaluation of K-12 School District Pupil Achievement (Ed. Code, §§ 49067):

Does Education Code section 49067 mandate any aciivities?

Education Code section 49067 addresses the evaluation of K-12 school districts’ pupils’
achievement. Section 49067 provides in relevant part:

(a) The governing board of each school district shall prescribe regulations
requiring the evaluation of each pupil’s achievement for each marking period and
requiring a conference with, or a written report to, the parent of cach pupil
whenever it becomes evident to the teacher that the pupil is in danger of failing a
course. The refusal of the parent to attend the conference, or to respond (o the
written report, shall not preclude failing the pupil at the end of the grace period.

(b) The governing board of any school district may adopt regulations authorizing
a teacher to assign a failing grade (o any pupil whose absences from the teacher’s
class that are not excused [citation] equal or exceed the maximum number which
shall be specified by the board. [{] ... [{]. (Emphasis added.)

The remaining portion of subdivision (b) sets forth required content of a K-12 school district’s
regulations if the governing board of that district decides to adopt regulations allowing teachers
to assign failing grades due to excessive unexcused absences. Subdivision (c) of section 49067
provides that section 49067 applies to the parent or guardian of any pupil regardless of the
puptl’s age.

Staff finds that Education Code section 49067 imposes the following state-mandated activity on
K-12 school districts:

Prescribe regulations requiring the evaluation of each pupil’s achievement for
each marking peried and requiring a conference with, or a written report 1o, the
parent of each pupil whenever it becomes evident to the teacher that the pupil is in
danger of failing a course. (Ed. Code, § 49067, subd. (a).)

37 Test Claim 02-TC-34, Student Records
Final Staff Analysis




Does the activity mandated by Education Code section 49067 constitute a new program or
higher level of service for K-12 school districts?

The claimants have pled Education Code section 49067, as added by Statutes 1975, chapter 816,
formerly numbered as Education Code section 10938, and renumbered to current Education
Code section 49067 by Statutes 1976, chapter 1010. As pled by the claimants, section 49067
imposes the following state-mandated activity:

Prescribe regulations requiring the evaluation of each pupil’s achievement for
each marking period and requiring a conference with, or a writlen report to, the
parent of each pupil whenever it becomes evident 10 the teacher that the pupil is in
danger of failing a course. (Ed. Code, § 49067, subd. (a).)

However, in 1973 former Education Code section 10759 provided in relevant part:

The governing board of each school district shall prescribe regulations requiring

the evaluation of each pupil’s achievement for each marking period and requiring

a conference with, or a written report to, the parent or guardian of each pupil

whenever it becomes evident to the teacher that the pupil is in danger of failing a

course.”?
Former Education Code section 10759 was repealed and renumbered to former Education Code
section 10938 in 1975 by Statutes 19735, chapter 816. Thus, as shown by the language of former
Education Code section 10759, K-12 school districts were alrecady required to prescribe
regulations requiring the evaluation of each pupil’s achievement for each marking period and
requiring a conference with, or a written report to, the parent of each pupil whenever it becomes
evident to the teacher that the pupil is in danger of failing a course since 1973. Thus, the state-
mandated activity imposed by Education Code section 49067, subdivision (a) does not constitute
a new program or higher level of service. Staff finds that Education Code section 49067 does
not mandate new programs or higher levels of service on K-12 school districts and community
college districts subject to article XIII B, section 6 of the California Constitution.

Transfer of Education Records Between Schools (Ed. Code. §§ 49068 and 76225):

Do Education Code sections 490068 and 76225 mandate any aciivities?

As noted above in the federal mandates discussion, Education Code sections 49068 and 76225
address the transfer of a pupil’s permanent record and a student’s appropriate records between
schools and instituiions of higher education. Because some of the activities requived by
Education Code sections 49068 and 76225 have already been determined to constitute federal
mandates, the following discussion will focus on the portions of Education Code sections 49068
and 76225 that exceed federal law. Education Code section 49068 provides in relevant part:

Whenever a pupil transfers from one school district to another or {o a private
school, or transfers from a private school to a school district within the state, the

92 rormer Education Code section 10759 (Stats. 1973, ch. 381), repealed and renumbered to
Former Education Code section 10938 by Statutes 1973, chapter 816, repealed and renumbered
to Education Code section 49067 by Statutes 1976, chapter 1010.
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pupil’s permanent record or a copy thereof shall be transferred by the {ormer
district or private school upen a request from the district or private school where
the pupil intends to enroll. ...

The language of section 76225 substantively mirrors the language of Education Code
section 49068 as made applicable to community coliege districts, except that section 76225
provides that “appropriate records” shall be transferred upon a request from the student.

The plain language of Education Code sections 49068 and 76225 mandate K-12 school districts
and community colleges to perform the following activities:

1. Transfer a pupil’s permanent record, or a copy of the permanent record, to the K-12
school district or private school where the pupil intends to enroll upon the request of the
K-12 school district or private school where a pupil intends to transfer. (Ed. Code,

§ 49068.)

2. Transfer appropriate records or a copy thereof to a community college or public or
private institution of postsecondary education within California that a student intends to
transfer to upon request from (he student. (Ed. Code, § 76225.)

Do the activities mandated by Education Cade sectiony 49068 and 70225 constitute new
programs or higher levels of service?

The claimants have pled Education Code section 49068, as added by Statutes 1975, chapter 816,
formerly numbered as Education Code section 10939, and renumbered to current Education
Code section 49068 by Statutes 1976, chapter 1010. Similarly, the claimants have pled
Education Code section 76224, as added by Statutes 1975, chapter 816, formerly numbered as
Education Code section 25430.7, and renumbered to current Education Code section 76225 by
Statutes 1976, chapter 1010, As pled by the claimants, section 49068 imposes the following
state-mandated aclivity:

Transfer a pupil’s permanent record, or a copy of the permanent record, to the
K-12 school district or private school where the pupil intends to enroll upon the
request of the IK-12 school district or private school where a pupil intends to
transfer. (Ed. Code, § 49068.)

In addition as pled by the claimants, section 76225 imposes the following state-mandated
activity:

Transfer appropriate records or a copy thereof to a community college or public
or private institution of postsecondary education within California that a student
intends to transfer to upon request from the student. (Ed. Code, § 76225))

However, in 1959 former Education Code section 107352 provided in relevant part:

Whenever a pupil transfers from one schoal district to another within this State,
the cumulative record of the pupil, which may be available to the pupil’s parent
for inspection during consultation with a certificated employee of the district, or a
copy of the record, shall be transferred to the district to which the pupil transfers;
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provided, a request for such cumulative record is received from the district to
which the transfer is made.”

The requirements of former Education Code section 10752 was made applicable to community
college districts by former Education Code section 234225 which provided:

Except as otherwise provided in this code, the powers and duties of community
colleges are such as are assigned to high school boards.*

Former Education Code section 10752 was repealed and renumbered to former Education Code
section 10939 in 1973 by Statutes 1973, chapter 816. In addition, as noted above, former
Education Code section 25422.5 was in existence in 1974”* and was not repealed until the
renumbering of the Education Code by Statutes 1976, chapter 1010.°® As shown by the above
language, prior to 1975, K-12 school districts and community college districts were required to
transfer a pupil/student’s “cumulative record.” Currently, K-12 school districts are required to
transfer a pupil’s “permanent record,” and community colleges districts are required to transfer
“appropriate records.” The scope of the term “cumulative record” was undefined in the pre-1975
governing statutes. Similarly, the scope of the terms “permanent record,” and “appropriate
records” are undefined in the governing statutes. As a result, an ambiguity arises to what

K-12 school districts and community college districts were required to transfer pre-1975 and
what K-12 school districts and community college districts are required to transfer now. Thus, it
is necessary to determine what “permanent record,” “appropriate records,” and “cumulative
record”™ mean. :

In order to determine the meaning of “permanent record” and “appropriate records™ it is
necessary to read these terms in the context of the whole statutory scheme and not as individual
parts or words standing alone.”’

As quoted above, Education Code sections 49062 and 76220 provide that pupil/student records
are 10 be established, maintained, and destroyed according to regulations adopted by the State
Board of Education and the Board of Governors. As a result, the Legislature has placed the

3 Former Education Code section 10752 (Statutes 1959, ch. 1989}, repealed and renumbered to
. former Education Code section 10939 by Statutes 1973, chapter 816, repealed and renumbered to
Education Code section 49068 by Statutes 1976, chapter 1010.

# Statutes 1970, chapter 102.

9% Qpe attachments “Education Code 1973 — Sections 1-12851 and “Education Code 1973 —
Sections 20101-45065.” The “Foreword” of these attachments note that these editions of the
Education Code show “all sections as they are in effect on and after January 1, 1974.”

9 Qee attachments “California State Assembly and Scnate Final History — 1973-74 Session™ and
“California State Assembly and Senate Final History — 1975-76 Session.” These documents
published by the Legislative Counsel provide an index of each section of the California
Constitution, codes and uncodified laws affecled by measures introduced during legislative
sessions. Both attachments indicate no repeal of former Education Code sections 1031, 1034,
and 25422 5 between 1973-1975. Pursuant to Evidence Code section 664 “It is presumed that
official duty has been regularly performed.”

9 Fontana Unified School Dist., supra, 45 Cal.3d at p. 218. 9

40 Test Claim 02-TC-34, Student Records
Final Stafl Analysis




authority to define what pupil and student records are to be established in the hands of the Board
of Education and the Board of Governors.

The regulations of the Board of Education define “mandatory permanent pupil records™ as “those
records which are maintained in perpetuity and which schools have been directed to compile by
California statute, regulation, or authorized administrative directive.”®® 1In addition to defining
“mandatory permanent pupil records,” the Board of Education sets forth definitions for
“mandatory interim pupil records,” and “permitted pupi! records.” The Board of Education’s
regulations then delineates what information each record shall include. "0 Therefore, “permanent
record” is a subset of a larger group of records.

The regulations of the Board of Governors do not define “appropriate records.” In order to
define “appropriate records” it is necessary to view the term “appropriate records” in the context
of the whole of Education Code section 76225, “Appropriate records” is used in section 76225
within the context of a student transferring from one community college or public or private
institution of postsecondary education to another within the state. It follows that “appropriate
records” is limited to those appropriate for the {ransfer of a student.

As noted above, the pre-1975 governing statutes did not define the scope of “cumulative record”
as used in former Education Code section 10752, To determine the scope of “cumulative record™
it is necessary to look at the plain language of the term. The American Heritage Dictionary
defines “cumulative” as, “Acquired by or resulting from accumulation.”™'®" Thus, the plain
languape of former Education Code section 10752 required K-12 school districts and community
college districts to transfer the accumulated records of a puptl/student. Therefore, the scope of
what former Education Code section 10752 required to be transferred was not limited to a
pupil/student’s “permanent record” as defined post 1973, nor was it limited to records
appropriate for the transfer of a student. Rather, all of the pupil/student records accumulated by
a K-12 school district or community college district regarding a particular pupil/student were
required to be transflerred to the pupil/student’s new school or college. As a result, the
pupil/student records required to be transferred by former Education Code section 10752
included the “permanent record”™ and “appropriate records.”

Pursuant to the above discussion, former Education Code section 10752 required K-12 school
districts and community college districts to transfer a pupil’s permanent record and a student’s
“appropriate records,” or a copy of the permanent/appropriate record, to the new school where
the pupil/student intends to enroll upon the request of the new school or the student. Thus, the
activities required by Education Code sections 49068 and 76225 do not constitute a new program
or higher level of service. Staff finds that Education Code sections 49068 and 76225 do not
mandale new programs or higher levels of service on K-12 school districts and community
college districts subject to article XIII B, section 6 of the California Constitution.

% California Code of Regulations, title 5, section 430, Register 77, No. 39 (Sept. 23, 1977).
99 g .
- Ihid.

"% California Code of Regulations, title 5, section 432, subdivision (b)(2)(B), Register 77, No. 39
(Sept. 23, 1977).

! American Heritage Dictionary (new college ed. 1979) p. 322.
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Foster Family Agency Access 1o Education Records (Ed. Code, § 45069.3):

Does Education Cade section 49069.3 mandate any activities?

Education Code section 49069.3 addresses a foster family agency’s access to records of grades,
transeripts, and individualized education plans of currently enrolled or former pupils.
Specifically, section 49069.3 provides:

Foster family agencies with jurisdiction over currently enrolled or former pupils
may access records of grades and transcripts, and any individualized education
plans ... maintained by school districts or private schools of those pupils.

Pursuant to the plain language of section 49069.3, foster family agencies with jurisdiction over a
pupil are authorized to access the pupil’s records of grades and transcripts and any individualized
education plans maintained by K-12 school districts. Although the plain language does not
expressly state that a K-12 school district must provide a foster family agency with access to a
pupil’s record of grades and transcripts, and any individualized education plans, section 49069.3
must be read in the context of the whole statutory scheme and not as individual parts or words
standing alone.'® In addition, section 49069.3 “must be given a reasonable and common sense
interpretation consistent with the apparent purpose and intention of the lawmakers, practical
rather than technical in nature, which upon application will result in wise pohicy rather than
mischief or absurdity.”!?

Section 49069.3 was adopted under article 4 of Chapter 6.5 of part 27 of division 4 of title 2 of
the Education Code addressing the rights of parents in the context of pupil records. Education
Code section 49069, immediately preceding section 49069.3, provides that parents of currently
enrolled and former pupils have an absoluie right to access any and all pupil records related to
their children and requires K-12 school districts 1o adopt procedures to provide access to parents.
“Parents” is defined by Education Code section 49061 as a natural parent, an adopted parent, or
legal guardian. Therefore, parents or foster parents who have been made a guardian of a pupil
had access to the records of a pupil, but foster family agencies did not.

Immediately following section 49069.3, Education Code section 49069.5 provides in relevant
part:
The Legislature finds and declares that the mobility of pupils in foster care often
disrupts their educational experience. The Legislature also finds that efficient
transfer of pupil records is a critical factor in the swift placement of foster
children in educational settings.'®

In this context, Education Code section 49069.3 was adopted to lessen the negative effect
of a pupil’s mobility in foster care on the pupil’s educational experience. The legislative

92 rontana Unified School Dist., supra, 45 Cal.3d at p. 218.
193 gmerican Buildings Co. v. Bay Cammercial Construction, Inc. (2002) 99 Cal. App. 4% 1193,

104 Education Code section 49069.5, subdivision (a) (Stats. 1998, ch. 31 1).
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history of section 49069 .3 indicates this intent, acknowledging that:

... private foster agencies find it difficult to track the records of children in their
care since they do not have direct access except through the government social
worker assigned to the pupil’s case.

Foster children are placed in numerous homes throughout their stay in fosier care.
Fach time they are moved, the new foster parent must access the pupil’s school
records and attempt to reconstruct the child’s educational background. If the
private foster agency had permission to access these records they would be able to
take some of the burden off of the new parent, and expedite their review of the
child’s scheol records.'®

In light of the statutory scheme surrounding Education Code section 49069.3 and the legisiative
intent behind its adoption, a reasonable and common sense interpretation consistent with the
apparent purpose and intention of the lawmakers is that K-12 school districts are required to
provide a foster family agency access to the records of grades and transcripts, and any
individualized education plans maintained by the K-12 school district regarding a student under
the jurisdiction of the foster family agency. An interpretation to the contrary would render a
foster tamily agency’s right to access meaningless.

Staff finds that Education Code section 49069.3 mandates K-12 school districts to perform the
following activity:

Provide access 1o records of grades and transcripts, and any individualized
education plans of a current or former pupil under the jurisdiction of a foster
family agency to the foster family agency. (Ed. Code, § 49069.3.)

Poes the activity mandated by Education Code section 49069.3 constitule a new program or
higher level of service?

In order for state-mandated activities to constitute new programs or higher levels of service the
activities must carry out the governmental function of providing a service to the public, or
impose unique requirements on local governments that do not apply to all residents and entities
in the state in order to implement a state p()licy,m6 In addition, the requirements must be new in
comparison with the pre-existing scheme and must be intended to provide an enhanced service to
the public.'” To make this determination, the requirements must initiatly be compared with the
legal requirements in effect immediately prior to its enactment.'"®

In Long Beach Unified School Dist., the court held, “although numerous private schools exist,
educalion in our society is considered to be a peculiarly governmental function.”'” Here, the

105 Exthibit H, p. 641, Senate Rules Commitlee, Office of Senate Floor Analyses, Analysis of
Assembly Bill 2453 (1999-2000 Reg. Sess.) as amended Apri! 6, 2000,

' County of Los Angeles, supra, 43 Cal.3d 46, 56.

107 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835,
"8 pbid.

1091'

ong Beach Unified School Dist., supra, 225 Cal.App.3d at p. 172.
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activity mandated by Education Code section 49069.3 constitutes a program under article X111 B
of the California Constitution by carrying out the governmental function of educatien. The
requirement of Education Code section 49069.3 aids a pupil’s educational goals by minimizing
the disruption to a pupil’s education due to transferring between schools. Thus, the activity
mandated by Education Code section 49069.3 constitutes a “program.”

[n addition, prior to the enactment of Education Code section 49069.3 in 2000, 10112 school
districts were not required to provide access to records of grades and transcripts, and any
individualized education plans of a current or former pupil under the jurisdiction of a foster
family agency to the foster family agency. Staff finds that Education Code section 49069.3
mandates the following new program or higher level of service on K-12 school districts:

Provide access to records of grades and transcripts, and any individualized
education plans of a current or former pupil under the jurisdiction of a foster
family agency to the foster family agency. (Ed. Code, § 49069.3.)
Transfer of Foster Children’s Records Between Local Educational Agencies (Ed. Code
§ 49069.5:

Does Education Code section 49069.5 mandate any activities?

Education Code section 49069.5 addresses the transfer of foster children’s educational and
background records from one local educational agency to another. Education Code

section 49069.5 was added by Statutes 1998, chapter 311, and subsequently amended by
Statutes 2003, chapter 682, and Statutes 2003, chapter 639. As added by Statutes 1998, chapter
311, Education Code section 49069.5 provided:

(a) The Legislature finds and declares that the mobility of pupils in foster care
often disrupts their educational experience. The Legislature also finds that
efficient transfer of pupil records is a critical factor in the swift placement of
foster children in educational settings.

(b) Upon the request of a county social service or probation department, a
regional center for the developmentally disabled, or other placing agency, a local
education agency with which a pupil in foster care has most recently been
enrolled that has been informed of the next educational placement of the pupil
shall cooperate with the county social service or probation department to ensure
that the pupil’s education record is transferred to the receiving local education
agency in a timely manner.

(¢) Whenever a local educational agency with which a pupil in foster care has
most recently been enrolled is informed of the next educational placement of the
pupil, that local educational agency shall cooperate with the county social service
or probation department to ensure that educational background information for
that pupil’s health and educational record, as described in Section 16010 pf the
Welfare and Institutions Code, is transferred to the receiving local educational
agency in a imely manner.

"0 Geatutes 2000, chapter 67 (Assem. Bill No. 2453).
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(d) Information provided pursuant to subdivision (c) of this section shall include,
but not be limited to the following:

(1) The location of the pupil's records.
(2) The last school and teacher of the pupil.
(3) The pupil's current grade level.

(4) Any information deemed necessary to enable enrollment at the receiving
school, to the extent allowable under state and federal law.

(&) Notice shall be made within five working days and information transferred
within five additional working days of receipt of information regarding the new
educational placement of the pupil in fostler care.

As added in 1998, section 49069.3, subdivision (b) mandates a K-12 school district with which a
pupil in foster care has most recently been enrolled to cooperate with the county social service or
probation department to ensure that the pupil’s education record is transferred to the receiving
local education agency in a timely manner after the K-12 school district has been informed of the
pupil’s next educational placement and upon the request of a county social service or probation
department, a regional center for the developmentally disabled, or other placing agency.

Subdivision (¢) of section 49069.5 mandates K-12 school disiricts to cooperate with the county
social service or probation department to ensure that educational background information for that
pupil’s health and educational record, as described in Welfare and Institutions Code

section 16010, is transferred to the receiving local educational agency in a timely manner.
Welfare and Institutions Code section 16010 provides that a health and education summary shall
include, but is not limited 1o, the following information: (1) the names and addresses of the
child’s health, dental, and education providers; (2) the child’s grade level performance; (3) the
child’s school record; (4) assurances that the child’s placement in foster care takes into account
proximity to the school in which the child 1s enrolled at the time of placement; (5) a record of the
child’s immunizations and allergies; (6) the child’s known medical problems; (7) the child’s
current medications; (8) past health problems and hospitalizations; (9) a record of the child’s
relevant mental health history; (10) the child’s known mental health condition and medications;
(11) and any other relevant mental health, dental, health, and education information concerning
the child determined to be appropriate by the Director of Social Services.'"! Subdivision (d) of
section 49069.5, further defines what educational background information is to include.

Subdivision (e) of section 49069.5 provides that “notice shall be made™ and “information
transferred,” however, an ambiguity arises as the plain language of the subdivision is silent as to
who 15 responsible for these activities. Due to this ambiguity, it is necessary to determine
whether K-12 school districts are required to provide notice and/or transfer information pursuant
to subdivision (e). In order to make this determination, subdivision (e) must be interpreted in
light of all of the provisions of section 49069.5. Subdivision (a) and (b) both provide that a K-12
school district must cooperate when 1t “has been informed of the next educational placement of
the pupil.” In light of this language it is evident that the “notice” referenced in subdivision () is
notice /o0 IX-12 school districts, and the requirement that “notice shall be made™ is not directed at

"' Welfare and Institutions Code section 16010 (Stats. 2001, ch. 333).
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IK-12 school districts. Instead the requirement that “notice shall be made” is directed toward
county social service or probation departments, regional centers for the developmentally
disabled, or other placing agencies. In regard to the transferring of information, from the piain
language of subdivisions (b) and (¢), K-12 school districts and the county social service or
probation department are to cooperate to ensure the transfer of a pupil’s information. As a result,
pursuant to subdivision (e} of section 49069.5, K-12 school districts are required to transfer a
pupil’s information to a pupil’s new local educational agency within five working days of notice
that the pupil in foster care 1s transferring.

In 2003, section 49069.5 was substantially amended by Statutes 2003, chapter 862. The
claimants have not pled the 2003 amendments, or any subsequent amendments, to

section 49069.5, and as a result, staff makes no independent findings regarding section 49069.53,
as amended by Statutes 2003, chapter 862, or any amendments thereafter. However, it is
necessary to determine whether the activities mandated by section 49069.5, as added in 1998,
continue after the operative date of the 2003 amendments,

The 2003 amendments to section 49069.5 removed the requirements as set forth by
subdivisions (b)-(d), which required that K-12 school districts cooperate with county social
service or probation departments to ensure the transfer of specific pupil information. The
2003 amendment to section 49069.5 continued to require that K-12 school districts “deliver the
educational information and records of the pupil to the next educational placement” upon
receiving a transfer request from a county placing agency, as previously required by
subdivision (&) of the 1998 version of section 49069.5.'* The operative date of the 2003
amendment is January 1, 2004, As a result, after December 31, 2003, the activities required by
Education Code section 49069.5, subdivisions (b)-(d), as added by Statutes 1998, chapter 311,
are no longer required. However, the requirement of Education Code section 49069.5,
subdivision {e) remains.

In summary, staff finds that Education Code section 49069.5, as added by Statutes 1998,
chapter 311, mandates K-12 school districts to perform the following activities:

1. Cooperate with the county social service or probation department to ensure that a pupil’s
education record is transferred to the receiving local education agency in a timely manner
after the K-12 schoo! district has been informed of the pupil’s next educational placement
and upon the request of a county social service or probation department, a regional center
for the developmentally disabled, or other placing agency. (Ed. Code, § 49069.5,
subd. (b) (Stats. 1998, ch. 311.) (Period of reimbursement July 1, 2001-Dec. 31, 2003).)

2. Cooperate with the county social service or probation department 1o ensure that
educational background information for a pupil’s heaith and educational record is
transferred to the receiving local educational agency in a timely manner after the K-12
school district has been informed of the pupil’s next educational placement.

Educational background information transferred pursuant to Education Code

section 49069.5, subdivision (¢), includes but is not limited to: (1) a heaith and education
summary as described in Welfare and Institutions Code section 16010 (Stats. 2001,

ch. 353); (2) the location of the pupil's records; (3) the last school and teacher of the

12 Edueation Code section 49069.5, subdivision (d), as amended by Statutes 2003, chapter §62.
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pupil; (4) the pupil's current grade level; and (5) any information deemed necessary to

@ enable enrollment at the receiving school, to the extent allowable under state and federal
law. (Ed. Code, § 49069.5, subds. (¢} and (d} (Stats. 1998, ch. 511.) (Period of
reimbursement July 1, 2001-Dec. 31, 2003).)

Transfer the educational and health record of a pupil in foster care to the pupil’s new
local educational agency within five working days of receipt of information regarding the
new educational placement of the pupil. (Ed. Code, § 49069.5, subd. (e} (Stats. 1998,
ch. 311).)

Do the mandated activities of Education Code section 49069.5 constitute neve programs or
higher levels of service?

[S]

Education Code section 49069.5 constitutes a “program” by carrying out the governmental
function of education. Like Education Code section 49069.3, Education Code section 49069.5
aids a pupil’s educational goals by minimizing the disruption to pupils due to transferring
between schools. In addition, prior to the enactment of Education Code section 49069.5 in
1998.""* K-12 school districts were not required (o engage in the activities mandated by
Education Code section 49069.5. Stalf finds that Education Code section 49069.5, as added by
Statutes 1998, chapter 311, mandates the following new programs or higher levels of service on
K-12 school districts:

1. Cooperate with the county social service or probation department to ensure that a pupil’s
education record is transferred Lo the receiving local education agency in a timely manner
after the K-12 school district has been informed of the pupil’s next educational placement

@ and upon-the request of a county social service or probation department, a regional center
for the developmenalty disabled, or other placing agency. (Ed. Code, § 49069.53,
subd. (b) (Stats. 1998, ch. 311.} (Period of reimbursement July 1, 2001-Dec. 31, 2003).)

D

Cooperate with the county social service or probation department to ensure that
educational background information for a pupil’s health and educational record is
transferved to the receiving local educational agency i a timely manner after the K-12
school district has been informed of the pupil’s next educational placement.

Educational background information transferred pursuant to Education Code

section 49069.5, subdivision (c¢), includes but is not limited to: (1) a health and education
summary as described in Welfare and Institutions Code section 16010 (Stats. 2001,

ch. 353); (2) the location of the pupil's records; (3) the last school and teacher of the
pupil; (4) the pupil's current grade level; and (5) any information deemed necessary (0
enable enrollment at the receiving school, (o the extent allowable under state and federal
law, (Ed. Code, § 49069.5, subds. (¢) and () (Stats. 1998, ¢h. 311.) (Period of
reimbursement July 1, 2001-Dec. 31, 2003).)

(OS]

Transfer the educational and health record of a pupil in foster care to the pupil’s new
local educational agency within five working days of receipt of information regarding the
new cducational placement of the pupil. (Ed. Code, § 49069.5, subd. (&) (Stats. 1998,
ch.311))

@ "3 Statutes 1998, chapter 311,
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Release of Pupil Information to Peace Officers (Ed. Code, § 49076.3):

Does Education Code section 49076.5 mandaie any activities?

Education Code section 49076.5 addresses the release of a pupil’s information to peace officers.
Specifically, section 49076.5 provides:

(a) Notwithstanding Section 49076, each school district shall release any
information it has specific to a particular pupil’s identity and location that relates
to the transfer of that pupil’s records to another school district within this state or
any other state or to a private school in this state o a designated peace officer,

upon his or her request, when a proper police purpose exists for the use of that
information.

(b) In order to protect the privacy interests of the pupil, a request to a school
district for pupil record information pursuant to this section shall meet the
following requirements:

(1) For the purposes of this section “proper police purpose” means that probable
cause exists that the pupil has been kidnapped and that his or her abductor may
have enrolled the pupil in a school and that the agency has begun an active
investigation.

(2) Only designated peace officers and federal criminal investigators and federal
law enforcement officers, as defined in Section 830.1 of the Penal Code, whose
names have been submitted to the school district in writing by a law enforcement
agency, may request and receive the information specified in subdivision (a).
Each law enforcement agency shall ensure that each school district has at all times
a current st of the names of designated peace officers authorized to request pupil
record information.

(3) This section does not authorize designated peace officers to obtain any pupil
record information other than that authorized by this section.

(4) The law enforcement agency requesting the information shall ensure that at no
time shall any information obtained pursuant to this section be disclosed or used
for any purpose other than to assist in the investigation of suspected criminal
conduct of kidnapping. A violation of this paragraph shall be punishable as a
misdemeanor.

(5) The designated peace officer requesting information authorized for release by
this section shall make a record on a form created and maintained by the law
enforcement agency which shall include the name of the pupil about whom the
inquiry was made, the consent of a parent having legal custody of the pupil or a
legal guardian, the name of the officer making the inquiry, the date of the inquiry,
the name of the school district, the school district employee to whom the request
was made, and the information that was requested.

(6) Whenever the designated peace officer requesting information authorized for
release by this section does so in person, by telephone, or by some means other
than in writing, the officer shall provide the school district with a letter Q
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confirming the request for pupil record information prior to any release of
information.

(7) No school district, or official or employee thereol, shall be subject to criminal
or civil liability for the release of pupil record information in good faith as
authorized by this section.

The plain language of Education Code section 49076.5 requires K-12 school districts to release
any information it has specific to a particular pupil’s identity and location that relates to the
transter of that pupil’s records to another school district within California or any other state or 1o
a private school in California to a designated peace officer upon the officer’s request, when a
proper police purpose exists for the use of that information.

The claimants allege activities resulling from subdivision (b) of section 49076.5;'"" however, as
shown by the above quoted language, subdivision (b) defines “proper police purpose”™ and sets
forth requirements of police officers seeking pupil records. Thus, subdivision (b) does not
require any activities on K-12 school districts.

Staft finds that Education Code section 49076.3, subdivision (a), mandates [{-12 school districts
to perform the following activity:

Release any information it has specific to a particular pupil’s identity and location
that relates (o the transfer of that pupil’s records to another school district within
this state or any other state or to a private school in this state 10 a designated peace
officer, upon his or her request, when a proper police purpose exists for the use of
that information. (Ed. Code, § 49076.5, subd. (a).)

Does the mandated activity of Education Code section 49076.5 constitute a new program or
higher level of service? '

As noted by the court in Carmel Valley Fire Protection Dist. v. State of California {1987)

190 Cal App.3d 521, \aolice and fire protection are two of the most essential and basic functions
of local government.'* Education Code section 49076.5 was adopted for the purpose of giving
peace officers the authority to access the school records of children suspected of having been
kidnapped as a method to help find these children.''® For this reason, Education Code

section 49076.5 carries out a governmental function of police protection of children. In addition,
prior to 1993,"7 K-12 school districts were not required to release information specific to a
particular pupil’s identity and location that relates to the transfer of that pupil’s records to
another school district to designated peace officers. Therefore, staff finds that Education Code
section 49076.5 mandates the following new program or higher level of service on K-12 school
districts:

" Test claim 02-TC-34, p. 29.
' Carmel Valley Fire Protection Dist., supra, 190 Cal. App.3d. at p. 537.

"6 B hibit H, p. 6435, Olfice of Senate Floor Analyses, Analysis of Senate Bill Number 1539
(1993-1994 Reg. Sess.) as amended August 30, 1993.

"7 Statutes 1993, chapter 561.
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Release any information it has specific to a particular pupil’s identity and location
that relates to the transfer of that pupil’s records to another school district within
this state or any other state or to a private school in this state to a designated peace
officer, upon his or her request, when a proper police purpose exisis for the use of
that information. (Ed. Code, § 49076.5, subd. (a).)

Provision ol Student Information in Compliance with a Court Order or Subpoena {Ed. Code. §§
49077 and 76244):

Do Education Code sections 49077 and 76244 mandate any activities?

As noted during the federal mandates discussion above, Education Code sections 49077 and
76244 address the provision of pupil/student information in compliance with a court order.
Because part of Education Code sections 49077 and 76244 have been determined o constitute
federal mandates and court mandates, the following discussion will focus on the parts that
exceed federal law and the court mandate. Specifically, section 49077 provides in relevant part:

Information concerning a student shall be furnished in compliance witha ...
law(ully issued subpoena.

The language of section 76244 substantively mirrors the language of Education Code

section 49077 as made applicable to community college districts. The plain language of
Education Code sections 49077 and 76244 mandate K-12 school districts and community college
districts to perform the following activities:

. Furnish information concerning a pupil in compliance with a lawfully issued subpoena

issued by a non-court entity. (Ed. Code, §§ 49077.) @

2. Furnish information concerning a student in compliance with a lawfully issued subpoena
issued by a non-court entity. (l2d. Code, §§ 76244.)

The claimants note that the test ¢laim does not allege furnishing information in compliance with
, . 18 3

a courl order or lawfully issued subpoena,''® however, as shown by the plain language of

scctions 49077 and 76244, K-12 school districts are required to perform the above listed

activities.

Do the mandated activities of Education Code sections 49077 and 76244 canstitute new
programs or higher levels of service?

The claimants have pled Education Code section 49077, as added by Statutes 1975, chapter 816,
formerly numbered as Education Code section 10948 , and renumbered to current Education
Code section 49077 by Statutes 1976, chapter 1010, Similarly, the claimants have pled
Education Code section 76244, as added by Statutes 1975, chapter 816, formerly numbered as
Education Code section 25430.16, and renumbered to current Education Code section 76244 by
Statutes 1976, chapter 1010. As pled by the claimants, sections 49077 and 76244 impose the
following state-mandated activity:

Furnish information concerning a pupil/student in comphiance with a lawfully
issued subpoena issued by a non-court entity.

M8 Evhibit F, Claimants® response to Chancellor’s Office Comments on 02-TC-34, supra, p. 14. Q
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However, as set forth in the Code of Civil Procedure sections 1985-1997’,”9 K-12 schiool districts
and community college districts were required to furnish information concerning a student in
compliance with a lawfully issued subpoena, whether as a witness or via the production of
documents, prior to the adoption of the Education Code sections 49077 and 76244. Derived
from Statutes 1831, chapter 5, section 402, the Code of Civil Procedure section 1985 defines
“subpoena” as a wril or order requiring a person’s attendance to testify as a witness or to bring
any books, documents, or other things under the witness’s control. Also derived from Statutes
1851, chapter 5, sections 409 — 411, the Code of Civil Procedure sections 1985 — 1997, a failure
to furnish information in compliance with a lawfully issued subpoena subjects the person in
noncompliance to punishment for contempt, forfeiture of five hundred dollars and damages in a
civil action, and/or arrest.'®® Thus, K-12 school districts and community college districts were
required to furnish information concerning students in compliance with a lawfully issued
subpoena prior to 1975 as pled by the claimants. As a result, the activities required by Education
Code sections 49077 and 76244 do not constitute new programs or higher levels of service.
Therefore staff finds that Education Code sections 49077 and 76244 do not mandate new
programs or higher levels of service on K-12 school districts and community college districts
subject to article X111 B, section 6 of the California Constitution.

Means of Complving with a Lawlully Issued Subpoena or Court Order (Ed. Code, §8 49078 and

76245):

Do Educarion Code sections 49078 and 76245 inandate any activities?

Education Code sections 49078 and 762435 address the means of complying with a lawfully
issued subpoena or a court order upon a public school/community college employee solely for
the purpose of causing him or her to produce a schoo! record pertaining to any pupil/student.
Specifically, section 49078 provides:

The service of a lawfully 1ssued subpoena or a court order upon a public school
employee solely for the purpose of causing him or her to produce a school record
pertaining to any pupil may be complied with by that employee, in lieu of the
personal appearance as a witness in the proceeding, by submitting to the court, or
other agency, or person designated in the subpoena, at the time and place required
by the subpoena or court order, a copy of that record, accompanied by an affidavit
certifying that the copy is a true copy of the original record on file in the school or
school office. The copy of the record shall be in the form of a photostat,
microfilm, microcard, or mimature photograph or other photographic copy or
reproduction, or an enlargement thereof.

"9 See Government Code section 11180 — 11 191 for administrative subpoenas (added by
Stats. 1945, ch.111).

120 Code of Civil Procedure sections 1991 — 1993, derived from Statutes 1851, chapter 3,

section 409-411. See Government Code sections 11187 — 11189, providing that enforcement of
administrative agency subpoena can be enforced through the courts in the same manner provided
by the Code of Civil Procedure. Government Code sections added by Statutes 1945,

chapter 111.
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Section 76245 substantively mirrors Education Code section 49078 as made applicable to
community colleges and community college districts. &

The claimants assert that sections 49078 and 76245 require K-12 school/community college
employees to personally appear as a witness upon service of a lawfully issued subpoena or court
order seeking the production of records of a pupil/student, or to submit a copy of the record in
licu of a personal appearance.'*! In response, the Chancellor’s Office notes that community
college districts are subject to the law of general application set forth in Code of Civil Procedure
section 1985 et seq., requiring compliance with subpmﬂms.'22 The claimants respond that the
Chancellor’s Office errs in its analysis, because a determination of whether a test claim statute
contains a law of general application must be directed to the test claim statute.'* Flowever, a
discussion regarding whether the alleged requirements of section 76243 constitutes a law of
general application is unnecessary, because it first must be determined whether the alleged
required activities are actually required by the language of the test claim statute.

The plain language of sections 49078 and 76245 do not require any activity of K-12 school
districts/community college districts. Rather, the plain language of sections 49078 and 76245
provide an alternative means of complying with a lawfully issued subpoena or court order.
Specifically, sections 49078 and 76245 authorize K-12 school/community college employees to
submit a copy of a pupil/student’s records to a court, agency, or person designated in a subpoena
in lieu of personally appearing in court in order to comply with the subpoena (or court order).
Therefore staff finds that Education Code sections 49078 and 76245 do not mandate new
programs or higher levels of service on K-12 school districts or community college districts
subject to article X111 B, section 6 of the California Constitution.

Notification of Victims of Sexual Assaull of Disciplinary Actions (Ed. Code, § 76234): @

Does Education Code section 76234 mandate any activities?

Education Code section 76234 addresses the notification of an alleged victim of sexual assault or
physical abuse of any disciplinary action by the community college taken against any student for
the alleged sexual assault or physical abuse and the results of any appeal. Specifically,

section 76234 provides:

Whenever there is included in any student record information concerning any
disciplinary action taken by a community college in connection with any alleged
sexual assault or physical abuse, including rape, forced sodomy, forced oral
copulation, rape by a foreign object, sexual battery, or threat of sexual assault, or
any conduct that threatens the health and safety of the alleged victim, the alleged
victim of that sexual assault or physical abuse shall be informed within three days
of the results of any disciplinary action by the community college and the results

of any appeal. f] ... [1].

12 Exhibit A, Test Claim 02-TC-34, p. 30-32.
122 Exhibit E, Chancellor’s Office Comments on 02-TC-34, supra, p. 6.
123 Exhibit F, Claimants’ response to Chancellor’s Office Comments on 02-TC-34, supra, p. 15. Q
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@ The plain language of section 76234 mandates community colleges to perform the following
activity:
Inform the alleged victim of sexual assault or physical abuse (as defined by Ed.
Code, § 76234), within three days of the results of any disciplinary action by the
community college and the results of any appeal, whenever there is included in
any student record information concerning any disciplinary action taken by a

community college concerning the alleged sexual assault or physical abuse. (Ed.
Code, § 76234.)

Doey the activity mandated by Education Code section 76234 constitute a new program or
higher level of service?

Education Code section 76234 constitutes a “program’ within the meaning of article XII1 B
section 6 by carrying out the governmental function of protecting a student’s educational records
and limiting access to these records to sgcciﬁed instances. In addition, prior to the enactment of
Education Code section 76234 in 1989,"** community colleges were not required to engage in
the activities mandated by Education Code section 76234, Staff finds that Education Code
seclion 76234 mandates the following new program or higher level of service on community
colleges:

Inform the alleged victim of sexual assault or physical abuse (as defined by Ed.
Code, § 76234), within three days of the results of any disciplinary action by the
community college and the results of any appeal, whenever there is included in

@ any student record information concerning any disciplinary action taken by a
community college concerning the alleged sexual assault or physical abuse. (Ed.
Code, § 76234.)

Adoption of Rules and Regulations for the Implementation of California Law Regarding Student
Records (Ed. Code, § 76246):

Does Education Code section 76246 mandaite any activities?

Education Code section 76246 addresses the adoption of rules and regulations for the orderly
implementation of Education Code sections 76200 — 76246. Specifically, section 76246
provides:

The Board of Governors of the California Community Colleges shall adopt
appropriate rules and regulations to insure the orderly implementation of this
chapter. A community college district governing board may adopt rules and
regulations which are not inconsistent with this chapter or with those adopted by
the board of governors in order to ensure the orderly implementation of this
chapter,

The claimants allege that section 76246 requires communily college districts to comply with
appropriate rules and regulations adopted by the Board of Governors of the California
Community Colleges to insure the orderly implementation of this chapter. However, the plain

6 " Statutes 1989, chapter 593.
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language of section 76246 makes no mention of “complying with appropriate rules and

regulations adopted by the Board of Governors.”' > Rather, the plain language of section 76246 &
requires the Board of Governors to adopt rules and regulations, and authorizes the governing

boards of community cellege districts to adopt rules or regulations. As a result, community

college districts are not required to engage in any activities pursuant to the plain language of

section 76246.

In response to the Chancellor’s Office comments that argue that Education Code section 76246
does not require community college districts to engage in any activity, the claimants argue,
“Certainly the [Chancellor’s Office] cannot mean that community college districts need not
comply with appropriate rules and regulations adopted by its Board of Governors.”'2® However,
a finding that Education Code section 76246 does not require community college districts to
engage in any activities does not lead to a conclusion that community college districts need not
comply with the rules and regulations of the Board of Governors. Rather, the finding only
provides that the plain language of Education Code section 76246 does nol require this activity.

Thus, staff finds that Education Code section 76246 does not mandate a new program or higher
level of service on K-12 school districts or community college districts subject to article XI1T B,
section 6 of the California Constitution.

Summary of new programs or higher levels of service on K-12 school districts and community
colleoe districts subject to article XI1T B, section 6 of the California Constitution:

Pursuant to the above discussion, staff finds that Education Code sections 49069.3, 49069.5, and
49067.5 mandate the following new programs or higher levels of service on K-12 school districts
subject to article XIII B, section 6 of the California Constitution: e

1. Provide access 1o records of grades and-transcripts, and any individualized education
plans of a current or former pupil under the jurisdiction of a foster family agency to the
foster family agency. (Ed. Code, § 49069.3.)

[

Cooperate with the county social service or probation department to ensure that a pupil’s
education record is transferred to the receiving local education agency in a timely manner
after the K-12 schoot district has been informed of the pupil’s next educational placement
and upon the request of a county social service or probation departiment, a regional center
for the developmentally disabled, or other placing agency. (Ed. Code, § 49069.5,

subd. (b) (Stats. 1998, ch. 311.) (Period of reimbursement July 1, 2001-Dec. 31, 2003}.)

3. Cooperate with the county social service or probation department to ensure that
educational background information for a pupil’s health and educational record is
transferred to the receiving local educational agency in a timely manner after the K-12
school district has been informed of the pupil’s next educational placement,

Educational background information transferred pursuant to Education Code

section 49069.5, subdivision (c), inciudes but is not limited to: (1) a health and education
summary as described in Welfare and Institutions Code section 16010 (Stats. 2001,

ch. 353); (2) the location of the pupil's records; (3) the last school and teacher of the

123 Exhibit A, Test Claim 02-TC-34, p. 32.
126 Bxhibit F, Claimants’ response to Chancellor’s Office Comments on 02-TC-34, supra, p. 16. Q
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pupil; (4) the pupil's current grade level; and (5) any information deemed necessary to

@ enable enrollment at the receiving schoaol, to the extent allowable under state and federal
law. (Ed. Code, § 49069.5, subds. (c) and (d) (Stats. 1998, ch. 311.) (Period of
reimbursement July 1, 2001-Dec. 31, 2003)}.)

4, Transfer the educational and health record of a pupil in foster care to the pupil’s new
local educational agency within five working days of receipt of information regarding the
new educational placement of the pupil. (Ed. Code, § 49069.5, subd. (e) (Stats. 1998,
ch. 311).)

5. Release any information it has specific to a particular pupil’s identity and location that
relates to the transfer of that pupil®s records to another school district within this state or
any other stale or to a private school in this state to a designated peace officer, upon his
or her request, when a proper police purpose exists for the use of that information. (Ed.
Code, § 49076.5, subd. (a).}

In addition, pursuant to the above discussion staff finds that Education Code sections 76234
mandates the following new program or higher level of service on community college districts
subject to article X1 B, section 6 of the Califernia Constitution:

Inform the alleged victim of sexual assault or physical abuse (as defined by Ed.
Code, § 76234), within three days of the results of any disciplinary action by the
community college and the results of any appeal, whenever there is included in
any student record information concerning any disciplinary action taken by a
communitly college concerning the alleged sexual assault or physical abuse. (Ed.

@ Code, § 76234.)

Issue 3: Do the state-mandated new programs or higher levels of service impose costs
mandated by the state on K-12 school districts and community college
districts within the meaning of article XII1 B, scction 6, and Government
Code scction 175147

I order for the test claim statutes to impose a reimbursable state-mandated program under the
California Constitution, the test claim statuies must impose costs mandated by the state.'?’
Government Code section 17514 defines “cost mandated by the state™ as follows:

[A]ny increased costs which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or
any executive order implementing any statute enacted on or after January 1, 1973,
which mandates a new program or higher level of service of an existing program
witliin the meaning of Section 6 of Articie XIII B of the California Constitution.

The claimants estimated that they “will incur approximately $1,000, or more, annually, in
statfing and other costs in excess of any funding Providcd to school districts and the stale for the
period from July 1, 2001 through June 30, 2002>'% to implement all duties alleged by the
claimants to be mandated by the state.

YT 1 weict Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514.

@ 128 Exhibit A, Test Claim, Exhibit 1, Declarations of Bill Hendrick and Herman C. Lee.
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of the exceptions in Government Code section 17556 apply to deny these activities. As a result,
staff finds thal Education Code sections 49069.3, 49069.5, and 49076.5 impose costs mandated
by the state on K-12 school districts within the meaning of article X111 B, section 6 of the
California Constitution and Government Code section 17514 for the following activities:

Thus, staff finds that the record supports the finding of costs mandated by the state and that none Q

1. Provide access to records of grades and transcripts, and any individualized education
plans of a current or former pupil under the jurisdiction of a foster family agency 1o the
foster family agency. (Ed. Code, § 49069.3.)

R

Cooperate with the county social service or probation department (o ensure that a pupil’s
education record is transferred to the receiving local education agency in a timely manner
after the K-12 school district has been informed of the pupil’s next educational placement
and upon the request of a county social service or probation department, a regional center
for the developmentally disabled, or other placing agency. (Ed. Code, § 49069.5,

subd. (b) (Stats. 1998, ch. 311.) (Period of reimbursement July 1, 2001-Dec. 31, 2003).)

Bl

3. Cooperate with the county social service or probation department to ensure that
educational background information for a pupil’s health and educational record is
transferred to the receiving local educational agency in a imely manner after the K-12
school district has been informed of the pupil’s next educational placement.

Educational background information transferred pursuant to Education Code

section 49069.5, subdivision (c), includes but is not limited to: (1) a health and education
summary as described in Welfare and Institutions Code section 16010 (Stats. 2001,

ch. 353); (2) the location of the pupil's records; (3) the last school and teacher of the
pupil; (4) the pupil's current grade level; and (3) any information deemed necessary to
enable enroliment at the receiving school, to the extent allowable under state and federal
law. (Ed. Code, § 49069.5, subds. (¢) and (d) (Stats. 1998, ch. 311.) (Period of
reimbursement July 1, 2001-Dec. 31, 2003}.)

4. Transfer the educational and health record of a pupil in foster care to the pupil’s new
local educational agency within five working days of receipt of infermation regarding the
new educational placement of the pupil. (Ed. Code, § 49069.3, subd. (¢) (Stats. 1998,
ch.311))

5. Release any information it has specific to a particular pupil’s identity and location that
velates to the transfer of that pupil’s records (o another school district within this state or
any other state or to a private school in this state to a designated peace officer, upon his
or her request, when a proper police purpose exists for the use of that information. (Ed.
Code, § 49076.5, subd. (a).)

Similarly, staff finds that Education Code section 76234 imposes costs mandated by the state on
community college districts within the meaning of article XTI B, section 6 of the California
Constitution and Government Code section 17514 for the following activity:

Inform the alleged victim of sexual assault or physical abuse (as defined by Ed.
Cade, § 76234), within three days of the results of any discip]inar;,f gction by _lhe
community college and the results of any appeal, whenever the're is included in
any student record information concerning any disciplinary action taken by a Q
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community college concerning the alleged sexual assault or physical abuse. (Ed.
Code, § 76234.)

Staff notes that Education Code sections 49065 and 76220 provide K-12 school districts and
community college districts with fee authority to cover “the actual cost of furnishing copies of
any pupil/student record” as defined by Education Code sections 49061 and 76210. This fee
authority does not extend to furnishing the first two transcripts of records of former pupils or
current/former students, or the first two verifications of various records of former pupils or
current/former students, or the cost of searching for or retrieving any pupil or student record.
Subject to the limitations discussed, this fee authority is applicable to all of the state-mandated
activities identified above. Therefore, any revenue resulting from the fee authority set forth in
Education Code sections 49065 and 76220 is offsetting revenue and shall be deducted from the
costs claimed for furnishing pupil records and student records respectively.

Conclusion

Staft concludes that Education Code sections 49069.3, 49069.5, and 49076.5 constitute
reimbursable state-mandated programs on kindergarten through 12" grade school districts within
the meaning of article XIII B, section 6 of the California Constitution, and Government Code
section 17514, for the following specific new activities;

I. Provide access to records of grades and transcripts, and any individualized education
plans of a current or former pupil under the jurisdiction of a foster family agency to the
foster family agency. (Ed. Code, § 49069.3.)

Q]

Cooperate with the county social service or probation departiment to ensure that a pupil’s

education record is transferred to the receiving local education agency in a timely manner
after the K-12 school district has been informed of the pupil’s next educational placement
and upon the request of a county social service or probation department, a regional center
for the developmentally disabled, or other placing agency. (Ed. Code, § 49069.5,

subd. (b) (Stats. 1998, ch. 311.) (Period of reimbursement July 1, 2001-Dec. 31, 2003).)

L8]

Cooperate with the county social service or probation department to ensure that
educational background information for a pupil’s health and educational record is
transferred to the receiving local educational agency in a timely manner after the K-12
school district has been informed of the pupil’s next educational placement.

Educational background information transferred pursuant to Education Code

section 49069 5, subdivision (¢), includes but is not limited to: {1) a health and education
summary as described in Welfare and Institutions Code section 16010 (Stats. 2001,

ch. 353); (2) the location of the pupil's records; (3) the last school and teacher of the
pupil; (4) the pupil's current grade level; and (5) any information deemed necessary to
enable enrollment at the receiving school, to the extent allowable under state and federal
law. (Ed. Code, § 49069.5, subds. (¢) and (d) (Stats. 1998_, ch. 311.) (Period of
reimbursement July 1, 2001-Dec. 31, 2003).)

4. Transfer the educational and health record of a pupil in foster care 1o the pupil’s new
local educational agency within five working days of receipt of information regarding the
new educational placement of the pupil. (Ed. Code, § 49069.5, subd. (¢) (Stats. 1998,
ch. 311).)
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relates to the transfer of that pupil’s records 1o another school district within this state or
any other state or to a private school in this state (0 a designated peace officer, upon his

or her request, when a proper police purpose exists for the use of that information. (Ed.

Code, § 49076.5, subd. {(a).)

Staff further concludes that Education Code 76234 constitutes a reimbursable state-mandated
program on community college districts within the meaning of article XIIT B, section 6 of the

California Constitution, and Government Code section 17514, for the following specific new
activity:

5. Release any information it has specific to a particular pupil’s identity and location that Q

Inform the alleged victim of sexual assault or physical abuse (as defined by Ed.
Code, § 76234), within three days of the results of any disciplinary action by the
community college and the resuits of any appeal, whenever there is included in
any student record information concerning any disciphnary action taken by a
community college concerning the alleged sexual assault or physical abuse. (Ed.
Code, § 76234.)

In addition, staff concludes the fee authority to charge a fee that does not exceed the actual cost

of furnishing copies of any pupil/student records, set forth in Education Code sections 43065 and

76223, is applicable to the state-mandated programs described above. This fee authority does

not extend to furnishing the first two transcripts of former pupils’ records/students’ records, or

the first two verifications of various records of former pupils/students, or the search {or or

retrieval of any pupil/student record. Therefore, any revenue resulting from the fee authority set

forth in Education Code sections 49065 and 76223 is offsetting revenue and shall be deducted @
from the costs claimed for furnishing pupil/student records.

Any other test claim statutes and allegations not specifically approved above, do not impose a
reimbursable state mandated program subject to article X111 B, section 6 of the Califernia
Constitution.

Recommendation

Staff recommends the Commission adopt this staff analysis and partially approve this test ctaim.
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SixTen and Associates

. . Exhibit A
Mandate Reimbursement Services o
H B. PETERSEN, MPA, JD, President Telephone: (858)514-8605
Balboa Avenue, Sulte B07 Fax: (B5B)514-8B645
San Dlego, CA 92117 ' , ’ E-Mail: Kbpsixten@aal.com

June 19, 2003

- Paula Higashi, Executive Director
- Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

Re: TEST CLAIM OF Riverstde Unified School District and
Palomar Community College District
Statutes of 2000 / Chapter 87
Student Records

Dear Ms. Higashi:

Enclosed are the original and seven copies of the Riverside Unified School District and
Palomar Community College District test claim for the above reférenced mandate.

} have been appointed by the Districts as their representative forjl_the test claim. The
~ Districts request that all correspondence originating from your affice and documents
subject to service by other parties be directed to me, with copies to:

Michael H. Fine

Deputy Superintendent

Business Services & Governmental Relations Division
Riverside Unified School District

3380 14™ Street

Riverside, CA §2501 AND
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Paula Higashi, Exacutive Diractor, o June 18, 2003
Commissian on Staiz Mandates

Jerry R. Patton

. Assistant Superintendent/Vice President
Finance and Administration Services.
Palomar Community College District |
1140 West Mission Road

San Marcos, CA 82069-1487

The Commission regulations provide for an informal conference of the interestad part{es
within thirty days. o

If this meeting is deemed necessary, | request that it be conducted in conjunctlon with a
regularly scheduled Commission hearing.

Sincerely,

- Keith B. Petersen

C: Michae! H. Fine, Deputy Superintendent
Business Servnces &, Governmental Relations D|V|S|on
Rwer5|cle Unified School Dlstnct '

Bill Hendrlck F’hD Director Pupil Sewlces Department
Rrversude Unn" ed School District

Jerry R. Patton:

Assistant Superintendent/Vice Prasident
Finance and Administration Services
Palomar Community College District

Herman C. Lee, Director, Enroliment Services
Palomar Community College District

Thomas Donner, Chair EMCN College Committes
Santa:Monica Community College District

1900 Pico Boulevard

Santa Monica, CA 80405-1628
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State of Callfornta
COMMISSION ON STATE MAN DATES Far Official Lise Only
980 Ninth Streat, Sufte 300

Sacramanto, CA 95814

(916) 323-3662

CSsSM 2 (1/91)

e TEST CLAIM FORM

Claim No.
Local Agency or School District Submitiing Claim
RIVERSIDE UNIFIED SCHOOL DISTRICT and .  PALOMAR COMMUNITY COLLEGE DISTRICT
Contact Parson Telephona Numbar
Kaith B. Petersen, President Voice: 858-514-8505
SixTen and Assoclates Fax: 858-514-8645
Claimant Address
Riverside Unifled School District - : Palomar Community College District
3380 14th Streat 1140 West Mission Road
Riverside, California 82501 San Marcos, California 820589-1487

Rapresentative Organization to ba Notified

Dr. Carol Berg, Consultant, Education Mandated Cost Network - Voice: 916-448-7517
cfo School Services of California : Fax: 916-446-2011

- 1121 L Street, Sulte 1060
Sacramento, CA 95814

@Is claim alleges the-axistence of a reimbursable state.mandated program within-the rieaning of section17514 of the
overnment Code and saction 8, artlcie Xl B of the Californis Constltutmn This test cialm is filed purstant to section
1 7651(a) of theGGovernment Coda
Identify specific saction(s) of the chaptered bil[ or executive ordar alleged to contain a mandate including the' pamcular '
statutory code. clta’uon(s) wnthm the chaptered bill, if applicable. Student Records

Chapter 67, Statutes of 2000 Education Code Section 48082 - Education Code Saction 78220

Chapter 848, Statutes of 1998 . Education Code Section 48085  Education Code Section 76223
Chapter 311, Statutes of 1288 Education Code Section 48067 Education Code Sacticn 76225
Chapter B79, Statutes of 1996 - Education Code-Section 48068 Education Code Section 76234
Chapter 758, Statutes of 1985 - Education Code’ Section 400869.3 Education Cods Section 78244
Chapter 561, Statutes of 1993 ‘Education Code Section 49089.5 Education Code Section 76245

- Chapter 583, Statutes of 1989 Education Code Section 45078.5 Education Code Sactich 76248
Chapter 498, Statutes of 1883 Education Code Saction 49077 ' T
Chapter 1347, Statutes of 1880 : Education Code Section 49078

Chaptar 1297, Statutes of 1876
Chapter 816, Statutes of 1975

IMPORTANT: PLEASE SEE iNSTRUCTiONS AND FILING REQUIREMENTS FOR COMPLET!NG TEST CLA[M DN
THE REVERSE SIDE.

Name and Title of Authorized Represantative Talephone No.

Michasl H. Flng 908-788-1020
Deputy Supsrintendant

Businass Services & Govammental Relations Divislon

nature of Autharizaed Repres)taﬂve - Date

M M 7 June |3, 2003
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State of California

COMMISSION ON STATE MANDATES
980 Ninth Street, Suite 300
Sacramento, CA 25814

{916) 323-3562

CsM2 (1/21)

TEST CLAIM FORM

S ey
N i Wi TR N, g

JUN 2 3 2063

COMMISSION ON
STATE MANDATES

Claim No,

Local Agency or Schoo! District Submitting Claim

RIVERSIDE UNIFIED SCHDOL DISTRICT and

PALOMAR COMMUNITY COLLEGE DISTRICT

Contact Parson

Keith B. Petersen, President
SixTen and Associates

Telsphane Number

Voice: 858-514-8605
Fax: 858-514-8645

Claimant Addrass

Rlverside Unified School District
3380 14th Strest
Riverside, California 92501

Paiomar Community College District
1140 West Mission Road
San Marcos, California 82069-1487

Representative Organlzation to be Notifiad ‘ .
Dr. Carol Barg, Consultant, Education Mandated Cost Network Voice: 916-448-7517
c/a School Services of California Fax; 916-448-2011°
1121 L Street, Suite 1060

Sacramento, CA 85814

This claim alleges the existenca of a reimbursabla state mandated program within the maaning of section 17514 of the
Govemment Code and section 6, article XIIl B of the Cahfcmla Consfitution. Thrs test claim-is filed pursuant to saction
17551(a) of the-Govamment- Ccda e

Idantify spacific section(s) of the chapterad bill or executive arder alleged to contam a mandate Includtng the parhcular
statutory code citation(s) within the chaptered bill, if applicable. Student Records '

Bducation Cods Section 76220
Education Code Séciion 76223
Education Code Section 76225.
Educstion Code Section 758234
Education Code Section 76244
Education Code Section 76245
Education Code Saction 76246

Education Code Sectlon 49062
Education Code Section 49085 -
' Education Code Section 49067
Education Code-Saction 49068
Education Code Section 43089.3
Education Code Ssction 480688.5
Education Code Section 48076.5
Education Code Section 49077
Education Code Saction 42078

Chapter 87, Statutes of 2000
Chapter 848, Statutes of 1998
Chapter 311, Statutes of 1958
Chapter 879, Statutes of 1896
Chapter 758, Statutes of 1895
Chapter 581, Statutes of 1993
Chapter 583, Statutes of 1888
Chapter 498, Statutes of 1983
Chapter 1347, Statutes of 1980
Chapter 1297, Statutes of 1978
Chapter 818, Statutes of 1975

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FlLING REQU!REMENTS FOR COMPLET1NG TEST CLAIM ON
THE REVERSESIDE, .~ . .
Name and Title of Authorized Rapresentative

Te!aphone No.

Jerry R, Pation
Assistant Superintendent/Vice President
Finance and Administration Services

(760) 744-1150

Signatura of Authorized Representative Date

Eliofox
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1 Claim Prepared By:
Keith B. Petersan

SixTen and Associates
4 5252 Balbda Avenue, Suite 807
5 San Diego, CA 82117
6 Voice: (858) 514-8605
7
8

BEFORE THE
9 : ’

10 COMMISSION ON STATE MANDATES
11 :

12 STATE OF CALIFORNIA
13 “ T
14 b |
15 ) No. CSM
16 )
17 ) Chapter 67, Statutes of 2000
18 Test Claim of: ) Chaptér 846 Statutes of 1998
19 - ) Chapter 311, Statutes of 1998 -
20 . ) Chapter 879 Statutes of 1996
21 ‘Riverside Unified School District ) Chapter 758, Statutes of 1985
22 ' ) Chapter 561, Statutes of 1993
23 Chapter 593, Statutes of 1989
24 S e and Chapter 498, Statutes of 1983 -

Chapter 1347 Statutes of 1980
Chapter 1297, Statutes 0f. 1976
Chapter 818, Statutes of 1975

»

Palomar Community Coliege District

)

)

)
28 )
29 ) Education Code Section 49062
30 ) Education Code Section 49065
31 ‘ ) Education CodeSéction 45067
32 Test Claimants ) Education Code Section 49068

.33 : ' T ) * Education Code Section 49069.3

34 ) Education Code Section 49069.5
35 ) Education Code Section 49076.5
36 ) Education Code Séction 48077
37 ) Education Code Section 49078 .,
38 ) Education Code Section 76220
39 ) Education Code Section 76223
40 ) * - Education Code Saction 76225
41 ) Education Code Section 76234
42 ) Education Code Section 76244
43 ) Education Code Section 78245
jdsf g Education Code Section 76246
46 ) Student Records’
47 ) -
48 } 'TEST'CLAIMFILING
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13

14

15

16

17

18

Test Claim of Riverside Unified School District
and Palomar Community College District @
Chapter 87/00 Student Records

PART 1. AUTHORITY FOR THE CLAIM |

The Commrssnon on State Mandates hes the authonty pursuant to Government
Code section 17551(a) to “...hear and demde upon e C|aIITI by a IooaI agency or echool
district that the local agency or schoal. dlstnct is entItIed to be relmbursed by the state for
costs mandated by the state as requnred by Sectton 8 of Article XIll B of the California
Constitution.” Rlvers:de Unifi ed School District and Palomar Community Coliege District
are "school dlStI‘ICtS as deﬂned in Government Code section 17519, 1
PART Il LEGISLATIVE HISTORY OF, THE CLAIM

This test claim- alleges mandated costs reimbursable by the etete for school

districts, oounty officés of education, an_o_ community college districts to develop and

implement poicies anid pracedures to search and retrieve, furnish and forward student

records.

~ SECTION 1. LEGISLATIVE HISTORY PRIOR TO JANUARY 1, 1975

Pnor io Jenuery 1 1975 there were na statutes, code sectlone or reguietlons
whxoh required school dxstncts to searc:h and retrieve, furnish or forward student reeorde
as hereinafter deecrlbed

SECTION 2. LEGISLATIVE HISTORY AFTER JANUARY 1, 1975

A. SCHOOL DISTRICI .' .

ot Government Code Sec’uon 17519 as added by Chapter 1459/84:

"School District” means any sohooI district, community coIIege district, or county
superintendent of schools.” , , _ _ Q
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and Palomar Community College District
Chapter 67/00 Student Records

Chapter 816, Statutes of 1975, Section 4, added Education Code Section 109322
Subdivision (b) defines “pupil record” as.any information directl_y related to a pupil, other
than directery information, not -induding informal notes made by a school officer or

employee. Subdivision (d) defines *school district” to mean any schooi district that .

? Education Code Section 10932, as added: by Chapter 816, Statutes of 1975,
Section 4:

“(a) "Parent" means a natural parent, an adopted parent, or legal guardian. If
parents are divorced or legally separated, only the parent having legal custedy of the
pupil may consent to release records to others pursuant to Section 10946, provided,
however, that either parent may grant consent if both parerts have notified, in writing,
the schoot or school district that such an agreement has been made. Whenever a pupil
has attained the age of 18 years or is attending an institution of postsecondary
education, the permission or consent required of, and the rights accorded to, the parents
or guardian of the pupil shall thereafter only be required of, and accorded to, the pupil.

(b) "Pupil record" means any item of information directly related to an identifiable
pupil, other than directory information, which is maintained by a schoot district or
required:-te be maintained by any empioyee in-the performance of his duties whether
recorded by handwriting, print, tapes, film, microfilm or other means.

"Pupil record" shall not include informal notes related to a pupil compiled by a
school officer or-employae which remaing in the sole possessmn of the maker and is not
accessible or.revealed to.any other person..

(c)"Directory information™ means one or-more of the followmg items: student’ s
name, address, date and.place of birth, major field-of study; participation in officially
recognized activities and-sports; weight.and-height of members of athletic teams, dates
of attendance; degrees and awards received, and:the- most recent prevuous public or
private school attended by the student.

(d) "School district” means any school district malntalmng any of grades
kindergarten through-12;:any public school providing instruction in.any of grades
kindergarten through 12, the office of the county superintendent of schools, or any
special school operated by the Department of Education.

(e) "Access” means a personal.inspection and:review of a record or an.accuraté
copy of a record, an-oral description or communication of a record.or an accurate copy
of a record, or a request to release a chpy of any rec:ord "
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Test Claim of Riverside Unified School District
and Palomar Community College District
Chapter 67/00 Student Records

maintains any of grades K-12, any saecia| schoo! operated by the Department of -
Education, or the office of the county saperintendent of schools.

Chapter 818, Statutes of 1975, Section 4, added Education Cede Section 10933®
which reduiree school districts to establish, maintain, and-destroy pupil records
according to regutations adopted by the State Board of Education; and prohibited
destruction of pupil records except pursuant to thoee regulations. -

Chaptar 316, Statutes of 1975, Section 4, added Education Code Section 108364
which reduires 'school districts to furnish-up te twoltranecripts or dp to twd;‘v.eriﬂeations

of former pupil's records without charge. -

? Educatian Code Sectiori’ 10933 as added by Chapter 816, Statutes of 1975,
Section 4:

“Schooi districts shall establish, maintain, and diastroy'pupil recofds according to-
regulations adopted by the State Board of Educatioi. Such regulations shall establish
state policy as 1o what items of informtion shall bé-placed into pupil-records’ and what
informatién‘is appmpnata to be complled by individual school officérs’ ‘or employses™
under the excéigtion to pupil recérds providéd in subdivision (b) of Section 10932, 'No
pupil records shall be destroysd except pursuant to such regulatldns or as prowded in
subdivisions (b) and (c) of Sectton 10941 ? < ’

4 Education Cdde Sectlon 10936 as added by Chapter 816 Statutee of 1975
Section 4

“Any school-district may make a reasonab\e charge inan amount not to exceed
the actual cost of furnishing copies of any pupil’ record; provided,"-however, that no
charge shall be made for furnishing (1)-up te two transcripts-of former-puplis' records or
(2) up to two verifications of various records of former pupils.”




Test Claim of Riverside Unifiad School District
and Palomar Community College District
Chapter 67/00 Student Records

Chapter 816, Statutes of 1875, Section 4, added Education Code Saction 10938
which requires school districts to prescribe regulations which require the evaluation of -
each pupil’'s achievement for each marking period. If the pupil is in danger of faiiing a
course, a conference with, or a written report to, the parent of the pupil is required,

Chapter 818, Statutes of 1875, Section 4, added Education Code Section

10839 which requires schaool districts to adopt rules and regulations concerning the

* Education Code Section 10938,as added by Chapter 816, Statutes of 1975,
Section 4:

“(a) The.governing board of each school district shall preseribe regulations
requmng the evaluation of each pupil's-achievement for each marking period and
requiring a conferenc:e with, or a written.report to, the parent of each pupil whenever it
becomes evident to the teacher that the pupil is in danger of failing a course. The
refusal of the parent to.attend the conference, -or to respond to the written report, shall-
not preclude failing the pupil at the end of the grading period.

(b) The governingboard of:any school:district'may adopt regulations authorizing

a teacher to assign a failing grade to any pupil whose absences from the teacher's class -

that are not excused pursuant to Section 48205 equal or exceed a maximum number
which shall be specified by the board. Regulations adopted:pursuant to this subdlwsron
shall inciude; but not be limitedto, the following:
* (1).A reasonable opportunity for the pupxl or the pupll‘s parent or guardian
to explain the absences.
(2} A method for identification in the pup|l S record of the faiilng grades
assigned to th& Pupil on thé basis of excessive unexcused-absencas..
(c) Notwithstanding the provisions of subdivision (a) of Section 48061, the
provisions of this section shall apply to the parent or guardtan of any puplt Without regard
to the aga of the pup:l ? K ,

6 Educatlon Code Sectron 10939 as added by Chapter 816 Statutes df 1975
Section 4. - o

"Whe'never a'%pupil transfers from*'one ie.chool district to another or-.to_ a private

~ school, or transfers from-a private school to a schodl district within.the state, the pupil's
permanent enroliment and scholarship record or a-copythereof shall be transferred by
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transfer of student records between a pupil's current and former school. A rictice shall
be given to thé parent informing them of their right to receive a copy and- right to
challenge the content of the racord.

Chapter 816, Statues of 1975, Section 4, added Education Code Section 109487
which reguires information to be’ re!'éased in compliance with a court order, and, for the
first time, reguires the pupil and parent to be hotified ‘in advance: |

‘Chépter 816, Statutes of 1975, Section 4, added Education Code Section 109498

the former district or private schoo! upon a requést from the- district or private school.
where the pupil inténds to enrall. Any school district réquigsting such & transfer of'a™

“ record shall nétify the parént of his right to receivé'a-copy of the record and &-right to'a
hearing to challenge the content of thé record. The State Board of Education:is hereby
authorized t0’adopt rulés ahd regulations concerning thé transfer offecords.”

" Education Code Saction 10948, as added by Chapter 616, Statutes of 1975,
‘Section 4: : N , _ .

“Information concerming a student shall be furnished in compliance with a-court
order. The parent and the pupil shall be notified in-advance. 6f such compliance by the
school employes who complies and releases the information-if fawfully-possible within
the requirements of the judicial order.” e S

' Education Code Section 10949, as.added by Chapter 818, Statutes of 1975,
Section 4: L T e e sa _

“The service of a subpoena upon a public school employee soigly for the purpose -
of causing him to produce a school record pertaining to any pupil may be complied with
by employée; inlieu-of:personal appearance as'a witness in the proceeding; by. =
submitting to the court, or other ‘agency issuing the subpoena, at the time and place’
required by the subpoena, a copy of record, accompanied by an affidavit certifying th_at
copy ie a trug copy of the original record-on file-in the 'schoal or school:office:The copy
of the record 'shall-be in‘the form of a:photostat, microfilm,. mierocard, or miniature. -
photograph or other photographic'copy or reproduction;-of-an anlargement thereaf.™

-
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which requires schoo! district employees to comply with a subpoena to fumish

“information concearning a student. In lieu of appearing as a witness, the employee may

provide a.copy of the record along with an affidavit certifying that the record is a trua
copy of the original.

Chapter 1010, Statutes of 1976, operative April 30, 1977, recodified and
renumt:ered the Educa_tion Code. The_'l_.r'e'tevant- code section numbers for school districts

cited above, before and after, are.as follows:

Ilﬁ'ermer Code Section o Beﬂgn_t__berecw_o_de_m
10932 . ag0ei ”
10933, . - 49052
Cd0ms6 49085
L0088 aeoerl)
10889 L. . 40088
10848 T e
10849 . agrs ..

Chapter 1297 Stetutes of 1976 Sectton A, amended Educatlon Code Sec‘uon

10932, subd|VIS|on (a) to hmlt sectlon 10941 challenges to custodlal parents and :

-2 Education Code Section 10932 added by Chapter 816 Statutes of 1975
Sectmn 4, as amended by-Chapter 1297 Statutee of 19‘1‘6 Sectlon A o

“(a) "Parent” means a natural parent an adepted dogtlv parent or Iegal
guardian. If parents.are divorced orlegally separated; only the parent having:legal
custody of the pupil may challetige the content of a record pursuant-to Section 10941,
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guardians. Subdivision {b) was amended to exparid the térm “maker” to include

“substitutes”.

Chapter 1297, Statutes of 1976, Section 4.5, amended Eduication Code Section

10936 ta require school districts to search for or retrieve any pupil record free of

ffec a written [esponse to a record pursuant to Section 10943, or consent to release
records to others pursuant to Section 10946, provided, however, that either parent may
grant consent if both parents have notified, in wntlng‘ the school ar school district that
_such an agreement has been made. Whenever a pupil hds attained the age of 18 yedrs
or is attending an institution of postsecondary education, the permission or consent
required of, and the- nghts aecordad td, thé' parents or guardian of the puipi shall -
thereafter only be required of, and accorded to, the pupil.

(b) "Pupil record" means any item of lnformatron directly related to an identifiable
pupil, other than directory information, which is maintained by a school district or
required to be maintained by any employe® in the performance of his duties Wwhether
recorded by handwriting, print, tapes, film, microfilm or other means.

"Pupil racord"” shall not include mformal notes related to a pupil comprled by a
school officer or employae which remains in the sole possession of the maker and is are

not accessible or revealed to any other person except a substitute. For plrposes of this
subdivision, "substitute" means a person who performs the duties of the mdrvrdual who

succeeds the maker of the notes in his or her position,

(c) "Diractory information" means dn& o more of the following items: student's
name, address, telephone number, date and place of birth, major field of study,
participation in officially recognized activitiés ‘and sports, weight and helght of members
of athletic teams dates of attendance, degrees and awards received, end the most
‘recent prévious public or privats §cHos! attended by the Studert!” -

(d) "School district" means any school dlstrlct melntemmg any of grades
kindergartst tHoUGh 12; any public sehasl providing instriction in any of grades -
kindergarten through 12, the office of the county superintendant of schools, or any
special school operated by the Department of Education.

(8) "AcCEsS" MEANsa personal lnspec’uan and revrew of & record or an accurate
copy of a record, an oral descriBtion 6r tommiinication of a record or an accelirate copy
of a record, of _e_ng a request to release a copy of any recor

ks l\. “'

10 Educatlon Code Secticn 1‘0938 added by: Chapter 816, Statutes of 1975,
Section 4; as‘amended:by Chapter 1297, Statutes of 1976 Sectlon 4.5;.
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charge.

Chapter 1297, Statutes of 1978, Section 5, amended Education Code Section
10939 to make technical changes.

Chapter 1297, Statutes of 1976, Section 9.5, amended Education Code Section
10948 1o require the school district to make a “reasonable effort” to notify the pupil and
the parent in advance of complying ;.uith a judicial order.

Chapter 38, Statutes of 1977, Sections 210, 212, 213,-and 218 amended

' Educahon Code Sectlone 49061 49065 49068 and 49077 reepectrve[y to make

techmcal changes
Chapter 928, Statutes of 1978, Section 3, amended Education Code Section

49061" to mgd:rf'y_rj'the definition of the term “access” to include the recsipt of an accurate

Kok

, "Any schoel dlstnct may make a redsonable charge inan amount notité exceed
the actual cost.of furnishing: copiés ‘of any pupil record; provided, however, that ric+
charge shall'be made for furnishing (1) Up to two transcripts of former pupils” Tetords or’
(2) up to two venf catldns of vanoue records of former puplls No charge may be mad

A
-

”‘A" Education Code Section 10948, added by Chap‘ter 816, Statutes' of 1975,""'*-
Section 4, as amended by Chapter 1287, Statutes of 1878, Section 9.5:

“Informa’non cencernmg a student shall be furmshed in comphance wrih a court order

- B - ratiert The school dletnct shall make‘a
easonable erfog to netlfy the gerent and the gugrl in advance of such comghance 1f
lawfully possrble within:the: reqwrements ef the jUdtCIa| order s
v gE R T ey S ' -
2-Education Code Saction 49061 recodrﬁed and renumbered by Chapter 1 01 O
Statutes of- 1978 Sectnon 2; as amended by Chapter 928 Statutes of 1978 Sectlon 8:
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copy aof 2 record. - |
| Chapter"'lsil?, Statutes of 1 980, Section 1, amended Education Cede Section
49062" to make technical changes and to provide that pupil records shall incliide a'.
pupil's healti record.
Chapter 498, Statutes of 1983, Section 92, amended Education Code Saction

49067 to add subdivisicn (b), which reeuires school districts {o assign a féil‘mg grade

“(e) "Access" means a pereone! inspection and review of a record or an accurate copy of

a record, or redéipt of afi accurate copy of a record, an oral description or”

communication of a record or an accurate copy of a record, and a request to reieese a
' copy of eny record.” :

by
~

" Education Code Section 49062, recodified and renumbered by Chapter 1010,
Statutés 6f 1976, Sectlon 2, as'amended by Chaptér 1347, Statutes of 1980, Section 1:

“School districts shall establish, maintain, and destroy pupil records a'cc'o'rdmg to
regulations adopted by the State Board of Education.. Pupilirecords shallinciude a
pupil's health.record, Such regulations shall establish state policy as to-what:items- of
information shall be_ placed-into pupll records and what information‘is-appropriate to be
compiled by individual school officers or employees.underthe. exception to-pupil records

provided in subdivision (b} of Saction 49932 49081, .:No pupil:records;shall be:destroyed.... |

except pursuant fo such regu(etsons or as provrded in subdlvrsmne (b) and (c) of Sectlon
4094% 490 70:% - : »

" Education.Code Section 49067; formerly Section 10838, recodified-and

renumpered-by Chapter il 010 Statutes of 1976 Sectlen 2 as amended by Chapter 498

Statutee ef

“(a) The governing board of: each schee| dlstnct ehall prescrrbe regulatlone
requnrmg the evaluation of each pupil's achisvement for each marking period and
requiring @ conferefica with; or a written repert to, the parént of each pupil whenever it
becomes-éviderit to the feacher thiatthe plipil ig'in danger of failing a'course. The -
refusal of the parent to attend the conference, or to respond to the written report, shall
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based on absances based on & maximum number given by the board, and tc make

technical changes.
Chapter 561, Statutes of 1993, Section 1, added Education Code Section

43076.5". Subdivision (a) requires school districts to provide information, upon

not preclude failing the pupil at the end of the grading period.

(b) The governing board of any school district may adopt regulations authorizing
a teacher to assign a failing grade {o any pupil whose unexcused absences from the
teacher's class equal or exceed a maximum number which shall be specified by the _
board. Regulations adopted pursuant to this subdivision shall include, but not be limited
to, the following:
. . {1} A reasonable opportunity for.the pupil or ﬂ_‘!e pupil's parent or guarglan {o
Kg!aln the absences. .

2) A method for.identification in.the pupil's-record of the failing.
to the upil on the basis of excessive unexcused absances;

» (c).Notwithstanding the provisions of subdivision (&) of Section 49061, the
provnsuons of this section shall apply {o the parent or guard:an of any pupil w1thout regard
to the age of the pupll "

. s Educatlon Code Section 49076 5, as added by Chapter 561, Statutes of 1993
Section 1: -

“(a) Notwithstanding Section 48076, each school district shall release any
information it has.specific to a particular pupil's_ identity and location that relates to the
transfer of that pupil's records to another school district within this state or any other
state or to a private school in-this state to a designated peace officar, upon his or her
request, when.a proper police purpose exists for the use of that information.

(b) In order-to protect the privacy interests.of the pupil, a request to a school
district for pupil record mformahon pursuant to this sectlon shall meset the following
requirements: R N

(1) For the purposes of this SBCtIOﬂ "proper pohce purpose" means that
probable cause exists:that the pupil hag been kidnapped-and that his or her .
. abductor may have,enralied the pupil in a school and that the agency has begun
an active investigation.
(2) Only.designated peace officers and federal criminal mvestlgators and
federal law enforcement officers, as defined in Section 830.1.0f the Penal Code,
whose names have been submitted to the schoo! district in writing by a. Iaw
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request of a peace officer, regarding & pupil's identity or location as it relates to the
transfer of that pupil's record to another school. Subdivision (b) requires the retqulest fcr '
information to meet the following: (1) probable cause must exist that the pupil has been .
kidnapped and the abductor may have enrolled the pupil in anotfier school, (2) only
designated peace officers may request the infcrmetion (3) no cther informetion shall be
released, (4) the law enforcement agency requesting the mfcrmat:on shall ensure that

the mfcrmatlon provnded is: used only for the purpose cf assnstmg in the Investigatlcn of-

enforcement agency, may reqguiest and receive the information specified in.
subdivision (a). Each law enforcement agency shall ensure that each school
district has at all-times a.current lisi of the. names of demgnated peace offi cers
authorized to request pupil record information. -

(3) This sectior does not aithorize designated peace’ cfﬁcers tc cbtam any
pupil record information other than thiat authorized by this’ section:s '

(4) The law enforcement agency requesting the information' shall ensure
that at no time shall any information obtained pursuant to this section be
disciosed or used for ary purpdae other than to assist in the’ invastigation of
suspected criminal conduct of kidnapping. A violation of this paragraph shall bs
punishable as a misdemeanor.

) The' desagnated peace ch icer requesting mfcrmat:on authorlzed for
release-by this sectlcn shall make'a-record on a form created and-maifitairiéd by
the'law enforcement: agency which ‘shall mclude thé nariie ofthé pupll dbout
whom the inquiry was made;ithe ccneent ofa’ perent havmg legal custody of the
pupll ora |egal guardlan the't name of the officér making the inguiry; the date of
the inquiry; the? nameg of tha $cHodt distridt, the sehool digtrict empkoyee tc whom

- the réquest was made, dnd the-information that was requiested. - i o

(6) Whenever the designated peace officer requestmg mformatton o
authorized for rélesse by this" sectlon does 'soin ‘perssn, by’ teiephone or by .
somig means Gther thantin Writing, thé officer shaill providethe schocl distfict-with

. aletferconfifming the request for pupil record mforméttcn pnor to any releeee of
mformatlcn

(7) ‘No school district, ‘or official of amployes theréof; sha\l be SubjE‘.Gt to
crnmma! “ar civil hablhty for the release of pupll record mformatlcn in gccd falth as
authorized by this sectigh.” = ,- : @
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the kidnapping, (5) a record shall be made by the requesting peace officer which
includes, the name of the pupil, consent from the parent, the name of the officer making
the inquiry, the date of the inquiry, the name of the school district, the name of the
school district employee to whom the reguest was made, and the information requested,
and (7) releases school districts from criminal and civil tiebility for oroviding the
information. _

Chapter 879, Statutes of 1996, Section 2, amended Education Code Section
49077" to include '“guardian"', and to require sdh_ool districts to provide information with
a Iewfultu iseued eubpoena in addition to court orders, and to make other technical
changee. “ | - |

,Cnapter 879, Statutes of 1996, Section 2, amended Education Code Seotion_

49078" to include a lawfully issued subposna or a court arder, and to make technical

g

6 Education Code Sec‘itlon 49077' recodified and renumbered by Chapter 1010,
Statutes of 1 976 Sectron 2 as amended by Chapter 8?9 Statutes of 1998, Section 2:

“Information concernlng a student shall be furnrshed in cornphence with a-court order or
a lawfully issued:subpoena. The schiool district shall make-a redsonable effort to notify.

the parentorlggal guardian and the pupil in advance of stieh.compliance with & lawfully.
issued subpoena“and, in the chse of compliance with a court order |f lawfully possnble
within the requlremente of the juetieial order " '

Educetlon Code Sectlon 49078 recodified and renumbered by Chapter 1010,
Statutes of 1976, Section 2, as amended by Chapter 8?9 Statutes of 1896, Section 3:

“The service of a lawfully issued subpoena or & court grder upon a public school
employee solely for the-purpose of causing him er her te ‘produce a school record '

pertaining to any pupil may‘be complied-with by that'employes; in fieuof the personal
appearence as'a witness in the proceeding; by submiitting: to the court; or other agency
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changes.
- Chapter 311, Statutes of 1998, Section 2, _add'ed Education Code Section

49069.5". Subdivision (a), requires swift and efficient transfer of pupil records for pupils

tasting, or parson gesggnated in_ the subpoena, at the time and ptace required by the
subpoena or court order, a copy of that record, acéotpanied by an affidavit certifying
that the copy is a true copy of the original record on file in the school or schoal office.
The copy of the record shall be in the form of a photestat, microfilm, microcard, or

. miniature photograph or other photographlc copy or reproduot:on or an enlargement
thereof.” - .

H18 Eduoatlon Code Saction 49069.5,as added by Chapter 311, Statutes.of 1998,
Section 2:

(a) The Legrslature finds and declares that the moblhty of puplts in foeter care
often disrupts their educational experience. The Legislature also finds that efficient
transfer of pupil records is a critical faotor in the sw1ft placement of foster chrldren in
educationalisetiings. - B

(b) Upon the request of a county sooral service or probation department a
regional center for the developmentally disabled; or other placing agency, a.local -
education agency with which a pupil in foster care has most recently been enrolied that
has been informad of the next educational placement of the pupil shall coopsrate with
the county social service-or probation department 1o ensure that the pupil's education
record is transferred to the receiving-local education agency in-a timely manner.

- (c) Whenever a local educational agency with which a pupil in foster care has
most recently been.enrolled is informed of the next educational placement of the pupil,.
that local educational agency shall-cooperate with the county social:service or:probation
department o ensure that.educational background information for that pupll's health and
educational. reoord -as described;in.Section 46010 of the Welfare and Instltutlons Code
is transferred to the receiving local educational agency in a trmely manner:. - -

{(d) Information provided pursuant to subdwrsxon {c) of thlS eectron shall mclude
but not-be hmrted to the-foliowing: =~ i T R G

(1) The location ofthe puprt‘s records

(2) The last school and teacher of the pupn

* (3) The pupil's current ‘grade level. o

- (4):Any information-deemed neoessary to. enable enro!tment at: the
receiving scheol, to the exteént-allowable under state and federal law. -

: (&) Notice shall be made within five working days and- infarmation transferred . 9
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in foster care. Subdivision (b) requires school districts to transfer a foster child’s record
quickly upon reguest of any social services or prooation department, or any other .
placing agency. Subdivision (¢) reqoires school districts to {ransfer educational
background information for that pupil's health and educational record. Subdivision (d)
defines educational background to include, (1) the location of pupil records, (2) the last
school and teacher of the pupil (3) the pupll s current grade ievel and (4) information
deemed necessary to enable enrollment at the recelwng school, Subdivision {(e)
requires. notice to be given ahd information transferreci within ﬁve working days
regarding the eduoationai placementof a pupil i in foster care.
| Chapter 8486, Statutes of 1998 Section 20, amended Education Code Section
49067 to make technical chenges

| Chapter 67 Statutes of 2000, Seotion 1, added Education Code Section
49069 319 WhICh requires school distncts to aliow foster famiiy agenoies with ]UI‘ISdIGtiOn
over a pupil to access records of grades and transcripts | |

B. CDMIVIUNITY COLLEGE

\ SuRET

within five additional workmg days of reoeipt of |n1‘ormation regarding the new
educational p{acement ofthe- pupil in foster care.” ‘
SRS e 0,

A Educatlon Code Seotion 49069 3 aSuadded by Chapter 87 Statutes of 2000
Section 1 v

“Foster famiiy agencnes With jUI‘iSdICthl‘i over ourrentiy enrolied or. former pupils
may access records of grades and-franscripts, and-any individualized-education plaris
(IEP) that'may have been developed pursuant to Chapter 4- ‘(commencing with Section -
56300) of Part 30 maintainad by school districts or private schools of those pupils.”

119




Test Claim of Riverside Unified School District

and Palomar Community College District g
Chapter 67/00 Student Records

1 Chapter 818, Statutes of 1975, Section 7, added Education Code Section
2 25430.1%. Subdivision (a) defines "student record". Subdivision (b) provides that

3 “student record” does not mean information held by law enforcement.

2 Education Code Sechon 25430.1, as added by Chapter 816, Statutes of 1975,
Section 7:

(a)"Student record” means any item of information directly refated to an
identifiable student, other than directory information, which is maintairied by a - o
community college or required to be maintained by any employee in the performance of
his duties, whether recorded by handwriting, prifit, tapés, film; microfilm or other means.

"Student record" shall not mean informaticn provided by a student’s parents
relating to applications for financial aid o6f'scholarships, horshallit mean information
related to a student compiled by a community college officer or employee which remains
in the sole’ possession of the maker and is not actessible o revealéd: to any other
person including information related to a student created or maintained by a physician, @
psychiatrist, psychologist, or other recognized professional of paraprofessional acting in
his professional or paraprofessional capacity, or assisting in that capacity, and which are
created, maintainéd, oruséd orily in confisction With the provision of treatment tothe -
student and are not available to anyone other than persons providing such treatment;
provided; ‘howaver, that siich recérds may be personially réviewed by a phyeqc:en or -
other appropriate professional of the student's choice.

(b} "Student record" shall not mgan:information Maintained by a law enforcement
unit, if the personnel of the unit do not have access to student records pursuant to
Section 25420.15, if the information maintained by the unit is kept apar from information.
maintained pursuant to subdivision (a), of this section, if the information is maintained
solely for law enforcement purposes, and if the information is not made available to™
persons other than faw enfor_ceme_nt-xqfﬁcials'of.‘{the,lsame_juriedicticné=..--._.4- i (c)*Directory:
information" means one or more of the following:items:.student's name, address;.
telephone number, date and place of birth, major field of study, class schedule
participation ‘in-officially féedgnized ‘Activities‘and spdrts; weight and height of membears
of athletic teams, dates of atiendance, degrees and awards received, the most recent -
previous public or private school attended by the student and any other mforma’uon |

- authorized in writing by the-student. ERM R )

(d):"Access" means.a-personal lnepectlon and review of a record or an accurate
copy of a retoérd, or an eraldescription or Sommunication of a record: or an accurate
copy ofa record -or-atequest torelease a copy of-any record.” S
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1 Chapter 816, Statutes of 1975, Section 7, added Education Code Section -

2 25430.22" which requires community college districts to establish, maintain and destroy
3 student records according to regulations adopted by the Board of Governors of the

4 California Community Colleges.

5 Chapter 818, Statutes of 1975, Section 7, added Education Code Section

6 25430.5% which requires community' colleges to provide, free of charge, up to two

7 transcripts and two verifications of records of former students.

8 . Chapter 816, Statutes of 1875, Section 7, édded Education Code Section

2 Educatlon Code Section 25430.2, as added by Chapter 816, Statutes of 1975
Sectlon 7

"Communlty coliege districts shall estabnsh maintain; and destroy student records
according to regulations adopted by the. Board of Governors of the California Community
Colleges. Such regulations shall establish state policy as to what items of information -
shall be placed into student records and what information is appropriate to be compiled
by individual community college officers or empioyees under the exception to student
records provided in subdivisions (a) and (b) of Section 76210. :No ‘student records shall -
be destroyed except pursuant to such regulatlons or as prowded in subdmsnons (b) and
(c) of Section 76232," _ :

* Educaticn Code Section 25430.5; as added by Chapter-816, Statutes of 1975,
Section 7: :

“Any community college may make a reasonable charge in an amount nct to
exceed the actual cost of furnishing copies of any student record;‘provided, however,
that no charge shall be made for furmnishing (1) up'to two transcripts of former students :
records or (2) up to two verifications of various records of former students.” i

1~
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25430.7% to require community colleges, upon requeést, to transfer appropriate student
records to a school where the student intends to enroll, to notify students Wﬁén their
records are b.eing trahsfejrred to an‘c’:ther schoor, to notify them of their right to receive a
copy of the record and 1o a hearing to challenge the content of the recqrd.

Chapter 816, Statutes of 1975, Section 7, added Education Code Section

25430.16% which requires community colleges to furnish. information concerning a

23Educ:a’non Code Section 25430.7, as added by Chapter 816, Statutes of 1975,
Section 7. _

“Whensver a student transfers from one community coliege or public or private
institution of postsecondary education to another within the state, appropriate records or
a copy thereof shall be transferred by the former community college, college or
university, or school or schoo! district upon a request from the community college, -

college or univarsity, or school or school district:'wheré the student intends to:enroll;
provided, however, that the community coliege, coliege or university , or school or
school district from which the student is transferring may notify the.community college, -
college or university;-or school-ar-school district making such a request that the -
student's records will be transferred upon payment by‘the student of all fees and
charges due the community college, college or university, or school or-school district. -
Any community college; college or university, or school district:making such a transfer of
such records shall notify'the student of his, right to receivé a copy of tha record and hrs
right fo a hearing to challenge the éontent of the record: o

--The Board of Governors of the California Community Coﬂnges may adopt rules
and regulations concerning transfer of such records to, from, or between schiools under
its jurisdiction.”

# Education Code Sectlon 25430: 18, as added by Chapter 816, Statutes of 1975
Section 7:

"Information concerning a student-shall be furnished in compliance with a court
order. The student shall be:notified in advance of-such.compliance:by the college -
employee who compiies and releases the |nformat|on rf !awfuﬂy posmbie within the
requirements of the judicial order.”~ - TR SO Q
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student in compliance with a court order and requires them to notify the student in
advance of complying with the order.

Chapter 816, Statutes of 1975, Section.7, added Education Code Section
25430.17%which requires community college employees to comply with a subpoana to
furnish information concerning a student. In lieu of appearing as a witness, the
employee may provide a copy of the record along with an affidavit certifying that the
record is a frue copy of the original.

Chapter 8186, Statutes of 1975, Section 7, added Education dee Sectian |

25430.18% which reguires the Board of vaernors to adopt rules and regulations

. ¥ Education Code Section 25430.17, as added by Chapter 816, Statutes of 1975,
Section 7: .

"The service of a subpoena upon a community college employse solely for the
purpose of causing him to praduce a school record pertaining to any student may be
complied with by such employee, in lieu of personal appearance as.a witness in the _
proceeding, by submitting to the court, or other agency issuing the subpoena, &t the time
and place required by the subpoena, a copy of such record, accompanied by an affidavit
certifying that such copy is a true copy of the original record an file in the community.
college or Community -college office. The copy of the record shall be in the form of 'a
photostat, microfiim, micrecard, or miniature photograph or other photographic copy or
reproduction, or an enlargemant thereof.”

* Education Code Section 25430.18, added by Chapter 818, Statutes of 1975,
Section 7: _ o . .

“The Board.of Governors of the. California, Community Colieges shall adopt -
appropriate rules and regulations to insure-the orderly implemeritation of this chapter. A
community-coflege district: governing board:may .adopt rules.and regulations which are
not inconsistent with this chapter or with those.adopted.bythe board of governors in. - -
order to ensure.the orderly implemer)_t’aticzn--gf';this chapter.- - =~ " " o
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consistent with the chapter pertaining to student recdr_ds to insure orderly
impiementation.

Chapter 1010, Statutes of 1976, operative April 30, 1977, recodified and
renumbered the Education Code. The relevant coda sections for community colleges

cited above, before and after, are as follows:

25430.1 - - 76210
25430.2 - 76220
25430.5 | 76223
25430.7. | - 76225
25430,16 76244

| 25430.17 . . 76245
25430.18 76245

© Chapter 1297, Stattites of 1376, Section 11, amended Edutation Code Section

25430.17 subciivis'i"cf;,rj, (a), to excluds confiddniial istters and statements of

21 Educatlon Code S"C‘thn 25430, 1, added by Chapter 816, Statutes of 1975
Section 7, as amended by Chapter 1297, Statutes of- 1976 Sec’uon 1

"As usad in this chapter:

{a)"Student record" means any item of information directly related io an
identifiable student, other than directory information, which is maintained by a
community coliege or required to be maintained by any employee in the performance of
his duties, whethér recorded by handwriting; print, tapes, film;microfilm- or.othér means.

< "Student:record" shall not‘mean-information-provided by ‘a student's ;parents:
relating tor appilcat\ons fdr i nanclal a:d o] scholarshlps noer: shall |t mean gdnf genilal

urpases other than those fOl'Wthht ey were s emfc lly intended, nor shall it mean
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1 recommendations from “student record” and expanded the term “maker of information”
2 to include substitutes. Subdivision (b) was amended to expand the exclusion 10 include

3 infarmation maintained in the normal course of business pertaining to district employees.

information related to a student compiied by a.community college officer or employee
which remains in the sole possession of the maker and is not accessible or revaaled to
any other person except a substitute. For purposes of this subdivision, "subs ituté" shall
mean a person who performs on a temporary basis the duties of the individual who
made the notes and does not refer to a person who germgnently suoceeds the mgker of
the notes in his or-her.position. - -

"Student record” shall.also not mclude-tﬁc’rudtng |nformatuon related to a student
created or maintained by a physician, psychiatrist, psychologist, or other recognized
professional or-paraprofessional acting in his professional or paraprofessional capacity,
or assisting.in.that capacity; and which are is created, maintained, or used only.in -
connection with-the provision of treatment fo the student and are is-not available to

@ anyone:other than persons providing 'such treatment; provided, however; that such
records 2 record may be personally reviewed by a physician or other appropriate
professional of the student's choice.

Ab) "Student recerd" shall:not-mean infermation maintained by a community

college law enforcement unit, if tha persenne! of the unit do not have access:to student
records pursuant to Section 25430.15, if the information maintained by the unit is kept
apart from information maintained pursuant to subdivision {a), ‘of this section, if the"
information is maintained solely:for law enforcement purposes,-and if the information is -

not made available to: persons other: then Iaw enforcement oﬁ' cxals of the same
jUTISdICfIOn" nofshall-t : -

and is not avallable foruse for-any. other oumose meoae '

+(c)Directory: information**means on&‘or more of the: foliowmg |tems student's -
name; address, telephone:number;date and place of'birth, major field.of study,” olass
schedule :participation-in-officially recognized-activities and-sports, weight'and. height-of -
members -of athletic teams »dates-of attendance; degrees and awards received, the most
recent previous:public or pnvate school attended by the student and any other
information authorized in writing by the student. - M S

(d) "Access" means a personal inspection and review of a reoord or an accurate
copy of a record,-er an-oral description or communicatien.of a record or an accurats
@ copy of a record, ef and a reguest to release a copy of any record.”
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Chapter 1297’, Statutes of 1976, Section 15, amended Educati-on Code Section -
25430.5% to requirethe furnishing of copies of ali students (not just former students)
and to prohibit community oolleges from charging for the searching or retrieving of -
records. | |

Chapter 1297, Statutes of 1978, Saction 16, amended Education Code Section

25430,7-29'to require the request for a transfer of a student;s records to-be initiated by

2 Educatron Code Sectron 25430.5, added by Chapter 816 Statutes of 1975
Section 7, as amended by Chapter 1297, Statutes of 1978, Sectlon 15:-

‘Any communlty ‘college may make a reasonable charge inan amount not 1o
exceed the actual cost of furnishing: copies of any student record; provided,” howavar;-
that no charge shall be made:for furnishing (1) up to two transc:npts of ferrer students
records or (2) up to two verifi catrons of vanous records of fermer students No cha[g o

- ¥ Education Code Section 25430.7; added by. Chapter 816 Statutes of 1975
Section 7, as amended by Chapter 1297 Statutes of 1976 Sectlon 16; - o ¢ &

_ ‘ "Whenever a student transfers from ona eommumty college or publlc or pnvate
institution of postsecondary education to another withir the* state, appropriate records or
a copy thereof shall-be transferred by the former:community college;college ar
unlverSIty. or: school Oor: school drstrrct upon a. request from ke eemmumt’reettege-

that the student's records wrlt be transferred upon: payment by the student of all fees and :
charges-due the:community college; college or university, orschiool-or:school district.
Any community college; college or university;. or-school district making such a transfer of .
such records shall noetify-the: student:of his right to- recewe a copy of the record and hns
right fo a hearing to challenge the content of the:record. _

.:The Board of-Governors of the California: Cammunlty Cotleges may.- adopt ruies
and regula’nons gconcerning transfer of such rec:ords to from or between schools under

its jurisdiction.” g TR ‘ s v ”
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the student and not the school or district where the student intends to enroll. The
transferor school or’ district shall also notify the student that fees and charges must be
paid before the transfer of records and that he or she has a right to receive a copy of the
record and a right to challenge the contents of the record.

Chapter 1297, Statutes of 1976, Section 21.5, amendad Education Code Section
76244% fo require community colleges to make a reasonaEIe effort to notify students in
advance of complialnce with a court order.

. Chapter 38, Statutes of 1977, Sections 295, 287, 298 and 305 amended

Education Code Sections 76210, 76223, 76225 and 76244 respsctively, to make

. technical changes.

Chapter 593, Statutes of 1989, Section 3, added Education Code Section

76234°" to require community colleges to inform the victim of a sexual assault of the

 Education Code Section 25430.16, added by Chapter 816, Statutes of 1975,
Section 7, as amended by Chapter 1297, Statutes of 1976 Section 21. 5

“Informatlon concernmg a student shall be furnished in comphance wrth a court
order, The stddent community college district shall make a reasonable effort t0 hoti
the student be-netified-in advance of such compliance by-the-cellege-employeswhe

eemﬁhﬂs—aﬁd-feleasee-t-he-lﬁfefmemﬁ-lf lawfully passible within the requlrements of the
judumal order

3t Educatnon Code Sectlon 76234 as added by Chapter 893, S’catues of ‘1989
Section 3:-

| _"Whenever there is included in any stude‘nt record information con‘cerﬁing any -
disciplinary actiph taken by a community college in connaction with any alleged sexual
assault or physical abuse, including rape, forced sodomy, forced oral copulation; rape by

" & foreign object, sexual battery, or threat-of sexual assault, or any conduct that
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results of any disciplinary action taken.

Chapter 758, Statutes of 1995, Section 90, amended Education Code Section
76210% to combine subdivision (a) and (b) into a new subdivision (a). Former
subdivisions (c) and (d), were relettered as subdivisions (b) and (c), respectively. Other
technical changes were also made,

Chapter TSB, Statutes of 1885, Section 91, amended Education Code Section
76225 to make technical changes.

Chapter 758, Statuies of 1995, Section 95, amended Education Code Section
76245 to make technical changes.

- Chapter 879', Statutes of 1998, Section 4, amended Education code Se_cticm

threatens the health and safety of the alieged victim, the alleged victim of that sexual
assualt [sic.] or physical abuse shall be informed within three days of the results of any
disciplinary action by the community college and the results of any appeal. The alleged
victim shall keep the results of that disciplinary action and appeal confidential.”

2 Education Code Section 76210, recodified and renumbered by Chapter 1010,
Statutes of 1976, Section 2, as amended by Chapter 758, Statutes of 1995, Section 80:

“t-e} (b) "Directory information" means one or more of the following items: a student's
name, address, telephone number, date and place of birth, major field of study, class
sehedhite- participation in officially recognized activities and sports, weight and height of
members of athletic teams, dates of attendance, degrees and awards received, the most
recent previous public or private schoal attended by the student, and any other
information authorized in writing by the student.

£y (c) "Access” means a personal inspection and review of a record or an
accurate copy of a record, or an oral description or communication of a record or an
accurate copy of a record, and a request to release a copy of any record.”
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1 76244% to include a lawfully issued subpoena in addition to a court order and to make
2 technical changes.

3 Chapter 879, Statutes of 1998, Section 5, amended Education Code Section

4 76245% to inciude a court order served on a community college employee, and to make
5 technical changes. |

6 | : PART IIII. STATEMENT OF THE CLAIM

7 SECTION 1. COSTS MANDATED BY THE STATE

8 : The Statutes.and Education Code Sections referenced in this test claim result in
3 Education Code Saction 76244, recodified and renumbered by Chapter 1010,
@ Statutes of 1976, Section 2, as amended by Chapter 879, Statutes of 1986, Section 4:

‘information concerning a student shall be furnished in compliance with a court
order_of lawfully issued subpoena. The community coliege district shall makea
reasonable effort o notify the student in advance of sueh compliance with a lawfully
issued subpoena and. in the case of compliance with a court order, if awfulty posetble
within the requrrements of the-jetetet order. "

H Educatnon Code Section. 76245 former. Sectron 25430 17, recodified and- -

renumbered by Chapter 1010 Statutes of 1976, Section 2 as amended by Chapter 879
Statutes of 1996, Section5:: - _

“The service of a lawfully issued subpoena or a court order upon a community
coliege employee salelyifor the purpose of causing ki the employee to produce &
schoal retord’ pertaining to any ‘student may be complied with by sueh-that employee n’
lieu of the parsonal appearance as a witness in the proceedmg, by submitting tothe
court, or other agency isstirg or parson deelgnated in the subpoena, at the time and
place reguired-by thé siibpoena‘or.cojirt ordef; a copy of stiel that fécord, accompamed
by an affidavit cerifying that stk th the copy'is a true copy'of the original record on filein"
the comminity-college orcommunity-collegeé office. - The topy of the fétord shallbe in
the form of .a-photostat, microfilm, microcard;“or miniatiire photograph or other

@ photographic copy or reproductlon or ari*énlargement-thereof.”
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school districts incurring coete mandated by the state, as defined in Government Code
section 17514%, by creating new state-mandatad duties related to the un_iquely
governmental function of providing public education and service tc students and these
statutes apply to school districts and do not apply generally to all residents and entities
in the state.® - | | |

The new duties mandated by the state upon schoo! districts, county offices of
education and community colleges require state reimbursement of the direct and indirect
costs of labor, materials and supplies, data processing services and saftware,
contracted services and consultants, equipment and capital assets, staff and studen’r

training and travel to implement the follov_vi'ng activities:

. SCHOOL DISTRICTS

3 Government Code seoﬂon 17514 as added by Chapter 1459.’84
"Costs mandated by the state" means any rncreased costs WhICh a local agency or
school district is required to incur after July 1, 1980, as a result of any statute enacted
on or after January 1, 1975, or any exacutive order implémenting any statute enacted on
or after January 1;- 1975, which mandates a new program or highér level of service of an
existing program wﬁhln the meaning of Section 6 of Article XlIlB of the California
Constltutlon

3 Pubhc schools are a Article Xlll B Section 6 "program pursuant to L___g

" Beach Unified School Drstr;c’t v Stete of Cahfornlg (1 990) 228 Cal App 3d 155; 275

Cal.Rpfr. 449 e | e

“In the: lnstant oese although NUMErous: pnvete schools exrst educa’uon in our socuety is -

considered-tobe a pecuharly government function. {Cf.-Carmel Valley Fire Protection
Dist. V. State of California (1987) 190-Cal.App.3d.at.p.537) Further, -public education is -
administered by local. agencres to, provide service {o the-public. Thus pubhc eduoatlon
constitutes a ‘pragram’ within the meaning of Section 6. , 9
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1 A) To establish and implemant policies and procedures, and periodically update

2 those policies and procedures as reguired for the searéhing, retrieving and

3 furnishing of student records pursuant to Chapter 6.5 of Part 27, Division 4, Title
4 1 of the Education Caode.

5 B) Pursuant to Education Code Section 49062, establishing, maintaining and

6 destroying pupil records, including health records, according to reguiations

7 -adopted by the State Board of Education.

8 C) Pursuant to Education Code Section 49085, the furnishing of (1) up to two

9+ - - transcripts of former pupils' records or (2) up to two verifications of various

10 records of former pupils, and (3) for searching and-r,etrieving pupil records when

1@ ‘transcripts or Veriﬁcations.afe requested.

12 D)  Pursuant to Education Code Saction 49067, subdivisioh (a), conferenéing with, or

13 providing a written re'port to, -the parént of-each pupil wheneaver it becomes

14 evident to the teacher that the pupil is in dangerof failing a course. - Pursuant to

15 subdivision (b), adopting and-impiementing regulations, when assigning a failing

16 grade based upon-excess absences, which include, but riot be limited to, the

17 following:

18 (1) Areasonable opportunity for the pupil or the.pupil's parent or

19 - Quardian to explain the absenées.

20 (2) . A method fo.r.id.entiﬁc:ation in the pupil's recerd of the failing-grades
21 assigned to the pupil on the basis of excessive unexcused
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F)

G)

absences.

Pufsuant to Education Code Section 49068, whenevar a pupil fransfers from one
school district to another or to a private school, or transfers from a private school
to a school district within the state, transferring the pupil's permanent record or a
copy thereof upon receipt of a request from the district or private school where
the pupil intends to enroll. For any school district requesting such a transfer of a
record, notifying the parant of his or her right to receive a copy of the record and- .
a right to a hearing to challenge the content of the record.

Pursuant to Education Code Section 49069.3, allowing access to records of

grades and transcripts, and any individualized education plans (IEP) that may

have been developed pursuant to Chapter 4 (commencing with Section 56300) of @
Part 30 maintained by school districts of those pupils to_ Foster family agencies

with jurisdiction over.currently enrolled or former pupils. -

Pursuant to Education Code Section 49069.5, subdivision (b), cooperating with

the county social service of probation department; a regional center for the

developmentaliy disabled, or other placing agency to ensure that the education.

record of a pupil in foster care is transferred to the receiving local education

~ agency in an expedited manner upon the request of those agencies. Pursuant to

subdivision (d), the information provided shall include, but not be fimited to, the
following: (1) The location of the pupil's records, (2) the last school and teacher of

the pupil, (3) the pupil's current grade level, and (4) any information deemad
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necessary to enabla enroliment at the recsiving school, fo the extent allowable
under state and federal law.

H) Pursuant to Education Code Section 48076.5, releasing inforrﬁation specific to a
particutar pupil's identity and iccation that relates to the transfer of that pupil's
records to a designated peace officer, upon his or her request, when a proper
police purpose exists for the use of that information. In order to protect the
privacy interests of the pupil, a request to a school district for pupil record
information pursuant to this section shall mest thé following requirements..
£ (1 For the purposes of this section -“proper police purpose" means that

probable cause exists that the pupil has been kidnapped and that
his or her abductor may have enrolied the pupil in a school and that
the agency has begun an active investigation. -

(2) Only designated peace officers and federal criminal investigators
and federal law enforcement officers, as defined in Section 830.1 of

' the Penal Code, whose names have been submitted to the school

district in writing by a law enforcement agency; may request and
receive the information specified in subdivision (a). Each law
enforcement agency shall ensure:that each school district has at all
times a current list of thé names of designated peace officers

authorized to request pupil record information:.

) Pursuant Pursuant to Education Code Section 49077, making a reasonable effort
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K)

L)

to notify the parent or legal guardiar; and the pupil in advance of compliance with
a lawfully issued subpoena and, in the case of compliance ﬁith a court order, if -
lawfully possible within the r‘equi'relments of the order.

Pursuant to Education Code Section 49078, upon searvice of a tawfully issued
subpoena cr a court order solely for the purpose of preducing records of a pupil,
either personally appearing as a witness in the proceeding or, in iieul of a personal
appearance, submitting to the court, or ofher agency, or person desfgnated in the
subpoena, at the t.ime and place required by the subpoena or court order, a copy
of that record, accompanied by an affidavit certifying that the copy is a true copy
of the original record on file in the school or school office.

COMMUNITY COLLEGES

To establish and implement policies and procedures, and periodically update
those policies and procedures, for the searching;.ratriéving and furnishing student
records pursUant to Chapter 1.5 of Part 47, Division 7 of Title 3 of the Education
Code.

Pursuant to Education Code Section 76220, establishing, maintaining, and
destroying s"_tudent récords according fo fegulations adopted by the Board of
Govearnors of the California Community Colleges.

Pursuant to Education Code Section 76223, providing, free of charge, (1) up to
two transcripts of students’ records or (2) up to two verifications of various

records of _étudents; and for searching or retrieving any student records when
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transcripts or verifications are required.
Pursuant to Education Code Section 76225, whenever a student transfers from

one community college to ancther, or to a public or private institution of -

" postsecondary education within the state, transferring apprépriate records-or

copies and notifying the student of his or her right to receive a copy of the récord
and his or her right to a hearing to challenge the content &f the record.

Pursuant to Education Codé Section 76234, whanever theré is included in any

~ student record information concerning any dis'ciplinary action taken by a

communlty college in connectlon wuth any alleged sexual assault or physical
abuse or any conduct that threetens the’bea Ith and safety of the alleged victim,
mformmg the alleged victim of the results of any dlSCIp|Inal’y ac’non by the
communrty college and the results of any appeal o |
Pursuant to Educatrcn Code Sectlcn 76244 makmg a reasonable efrort to notlfy
a student |n advance of compllence W|th a Iawfully 1ssued subpoena and; in the -
case of compllance Wrth a court order if Iawfully possrble W|thln the requnrernents

i e

of the ordsr. -
Pursuant to Educatlon Code Sectlon 76245 upon ser\nce ‘of a lawfully lssued
subpoena or-a court order solely to produce a: school record regerdlng any

1,»_'; ¥ 1 !

etudent either personally appearlng as‘a W|tness in the proceedlng or, inlieuofa -

: personal appearance submlt’ﬂng to the court, or other agency, or person

'de3|gnated in the subpoena at the time and place requrred by the subpoena or
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court order, a copy of that record, accompanied by an affidavit certifying that the
COpy is a tr_ug copy of the original record on file in the community college or
community college office.

R) Pursuant to Education Code Section 76246, complying with appropriate rules and
regulations adopted by the Board of Governors of the California Community
Colleges to insure the orderly implementation of this chapter.

- SECTION, 2, EXCEF’T[ONS TC MANDATE REIMBURSEMENT

None of the Government Code Section 17556 statutory exceptions to a finding

7 Government Code section 17558, as last amended by Chapter 589, Statutes of
1989: - - : |

“The commission shali-not find costs mandated by the state, as defined in“Section
17514, in any claim submitted by a local agency or school dlstnct if, after a hearmg the
commission finds that: v

(a) The claim is submitted by a Iocal agency or school dtstnct Wthh requested
legislative- authority for that local agency or school district to implement-the program’
specified in the statuie, and that statute imposes costs upon that iocal agency or scheol
district requesting the legislative authority. A resolution from the govarning body or-a
letter from a delegated representative of the governing body of a local agency or school
district which requests authorization for that local agency-or school district to implement
a given program shall constitute a request within the meaning of this paragraph.

(b) The statute or executive order affirmed for the state that which had been
declared existing law or regulation by action of the couris.

{c) The statute or executive order implemented.a federal law or-regulation and
resulted in costs mandated by the federal government, unless the statute or executive
order mandates. costs which.exceed the mandate in that federal.law or regulation..® -

(d) The local agency or school district has the authority to levy service charges,
fees, or assessments sufficient:to pay for the mandated. program or increased level-of
service.

{(e) The statute or executive order provides for cffsetting savings to local agencies
or school districts which result in no nat costs to the local agencies or school districts, or
includes additional revenue that was specifically intended to fund the costs of the state
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of costs mandated by the state apply to this test claim. Note, that to the extent schoal
districts may have previously performed functfions similar to those mandated by the
referenced code sactions, such efforts did not establish a preexistiﬁg duty that would
relizve the state of its constitutional requirement to later reimburse school districts when
these activities became mandated.*
SECTICN 3. FUNDING PROVIDED FOR THE MANDATED F’ROGRAIVI

No funds are appropriated by tha stéte for reimbursement of these costs
mandated by the state and there is no other provisior{ of law for recovery of costs from
any other source.

PART IV. ADDlTlONAL CLAIM REQUIREMENfS

The following elements of this claim are provided pursuant to Section 1183, Title

2, California Code of Regulations: | o

Exhibit 1: Declaration of Bill Hendrick ,- php

mandate in an amount sufficient to fund the cost of the state mandate.

() The statute or executive order imposed duties which were expressly included
in & ballot measure approved by the voters in a statewide election..

(g) The statute crzated a new crime or infraction, eliminated a crime or infraction,
or changed the penalty for a crime or infraction, but only for that portion of the statute
relating directly to the anforcement of the crime or infraction.”

* Government Code section 17565; added by Chaptér 879, Statutes of 1986;
“If alocal agency or a school district, at its tption; has béen incurring costs which ars

subsequgnt_ly mandated by the state, the state shall reimburse the local agency or
school district for those costs incurred after the operativé date of the mandate.”
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and Palomar Community College District e
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1 Director, Pupil Services Department

2 Riverside Unified School District

3 .

4 Declaration of Herman C. Lee

5 Palomar Cqmmunity College District

g Exhibit 2: Copies of Statutes Cited

] Chapter 67, Statutes of 2000

9 Chapter 846, Statute of 1898
10 Chapter 31 1., Statutes of 1998
11 Chapter 879, Statutes of 1596
12 Chapter 758, Statutes of 1985
13 Chapter 561, Statutes of 1993 Q
14 | Chapter 593, Statutes of 1989
15 Chapter 498, Statutes of 1983
16 Chapter 1347, Statutes of 1980
17 Chapter 1297, Statutes of 1978
18 Chapter 816, Statutes of 1975

19 Exhibit 3: . Copies of Code Sections Cited

20 - Education Code Section 49062
21 Education Code Section 49065
22 . Education Code Seaction 49067
23 . Education Code Section 49068
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1 Education Code Section 49069.3

2 Education Code Section 48068.5
3 Education Code Section 49076.5
4 Education Code Section 49077
5 | Education Code Section 49078
6 Education Code Section 76220
7 Education Cods Section 76223
8 Education Code Section 76225
9 Education Code Section 76234
10 Education Code Section 76244

1@ Education Code Section 76245

12 Education Code Section 76246

13 /

14 -/

13 /

16 /

17 /

18 /

19 /

20 /
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25
26
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28
28

Test Claim of Riverside Unified School District
and Palomar Community College District
Chapter 87/00 Student Records

PART V. CERTIFICATION
| certify by my signature below, under penalty of perjury, that the statements
made in this document are true and complete of my own knowledge or information and

belief.

Executed on June _12> | 2003, at Riverside, California by:

27 kol A
Michael H. Fine

Deputy Superintendant
Business Services & Governmental Relations Division

Voice: (909) 788-1020
Fax: (909) 276-2024

PART VI. APPOINTMENT OF REPRESENTATIVE

Riverside Unified School District appoints Keith B. Petersen, SixTen and Associates, as

its representative for this test claim.

W o /13 on

Michael H. Fine Date
Deputy Superintendant
Business Services & Governmental Relations Division
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0 and Palomar Community College District
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i
2 .
3 PART V. CERTIFICATION
4 - | certify by my signature below, under penalty of perjury, that the statements
5 made in this decument are true and bomplete of my own knowledge or information and
6 belief.
7 Executed on June __1¢, 2003, at San Marcos, California by: -
8
9
10
11 t Superintendent/Vice President
12 ~ _ Finance and Administrative Services
13 Palomar Community Coliege District

|
lﬁ Voice: (760) 744-1150
16 Fax: (760) 744-8123

17

18 ;

19 PART VI. APPOINTMENT OF REPRESENTATIVE
20 Palomar Community College District appoints Keith B. Petersan, SixTen and
21 Asgsociates, as its representative for this test claim.

22

23 é// D/ DS

24 Date

25 ant Superintendent/Vice President

26 Finance and Administrative Services

27 Palomar Community College District
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@ DECLARATION OF BILL HENDRICK , php
Riverside Unified School District

Test Claim of Riverside Unified School District and
- Palomar Community College District

COSM No.

Chapter 67, Statutes of 2000
Chapter 846, Statutes of 1998
Chapter 311, Statutes of 1998
Chapter 879, Statutes of 1986
Chapter 758, Statutes of 1995
Chapter 561, Statutes of 1893
Chapter 593, Statutes of 1989
Chapter 498, Statiites of 1683
Chapter 1347, Statutes of 1880
Chapter 1297, Statutes of 1976
Chapter 816, Statutes of 1875

@ Education Code Section 49062
Education Code Section 490685
Education Code Section 49067
Education Coda ‘Section 49068
Education Code Section 49069.3
Education Code Section 49088.5
Education Code Section 49076.5
Education Code Section 49077
Education Code Section 49078
Education Code Section 76220

Student Records

|, Bill Hendrick, Diréctor Pupil Servicas Department, Riverside Unified Schoal
District , make the following declaration and statement

In my capacity as Director, Pupil Services Department, | am responsible for the
Isearching and fétriéﬁiﬁg’,”fur"h"i’shing and forwarding of studerit records, | am familiar with

@ the provisions and requirements of the statiites and Education Codé Sactions
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Declaration of Bill Hendrick
Riverside Unified School District
Test Claim Chapter 67/00 Student Records

enumerated above.
These Education Code sections requiré the Riverside Unified Schooi District to:

A)  To establish and implement policies and procedures, and periodically update
those policies and procedures as requirad for the searching, retrieviné and
furnishing of student records pursuant to Chap’tér 6.5 of Part 27, Diviéioh 4 Title
1 of the Education Code. |

B)  Pursuant to Education Coda Bection 49062, establishing, .maiht-aining and
destroying pupil records, includiﬁg health records, according to reéfjl-ati'ons
adopted by the State Board of Education.

C) Pursuant to Education Code Section 49065, the furnishing of (1') up to two.
transcripts of forﬁwer pupils' records or (2) up to two veriﬁcaﬁons of"various
records of former pupils, and (3) for searchihg and retrile:;/iln‘g phpii_.reédfds when

transcripts or verifications are requestsd.

D) Pursuant to Education Code Section 48067, subdivision (a), conferencing with, or "

providing a written report to, the parent of each pupil whenaver # becomes
evidsnt to the teacher-that the pupil is in danger df failing a c:ourse.. Pursuant to
subdivision, (b), adopting and implementing regulations, when assigning a failing |
grade based upon ey;cess absenggs,_which_;_nglude. but not be limited to, the
following: .
1y A r,easonab,la_l_.opportu_nity ffo_[_the-pupil or the pupil's parent or
guardian to explain the-absenceé.

2
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Declaration of Bill Hendrick
Riverside Unified School District
Test Claim Chapter 67/00 Student Records

(2) A method for identificatipn in the pupil's record of the failing grades
assigned to the pupil on the basis of excessive unexcused
abssences.

Pursuant to Education Code Section 49068, whenevar a pupil transfers from one
school district to another or {0 a private school, or transfers from a private schoal
to a school district within the state, transferring the pupil's permanent record or a
copy therecf upon receipt of a request from the district or private school where
the pupil intends to enroll. For any school district regquesting such a transfer of a
record, notifying the parent of his or her.right to recsive a Copy_ of the record and

a right to a-hearing to challenge the content of the record.

= Pursuant to Education Code Section 48069.3, allowing access to records of

grades and transcripts, and any individualized education plans (IEP) that may

have been developed pursuant to Chapter 4 {commencing with Section 56300) of

Part 30 maintained by school districts of those pupils to Foster family agencies

with jurisdiction over currently enrolled or former pupils.

Pursuant to Education Code. Section 49069.5, subdivision (b), cooperating with
the county social service or probation department, a regional center for the
developmentally-disable_d‘ or .other placing agency to ensure that the edubation
record of a pupil in foster care is transferred to the receiving local education
agency in an ekpedited manner upon the request-of those agencies. Pursuant to
subdivision (d), the information provided shall include, but not be limited to, the

3
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Declaration of Bill H.endrick
Riverside Unified School District
Test Claim Chapter 87/00 Student Records

H)

following: (1) The location of the pupil's records, (2) the last school and teacher of
the pupil, (3) the pupil's current grade level, and {4) any information deemed
necessary to enable enrcliment at the receiving school, fo the extent allowable
under state and federal law.

Pursuant to Education Code Section 480786.5, releasing information specific to a

particular pupil's identity and location that relates to the transfer of that pupil's

records to a-designated peacé officér, upen his or her requast, when a proper

police plrpose exists for the usé of that information. In order to protect the
privacy interests of the pupil, a request tc a schoal district for pupil record-
information pursuant to this section shall meet the félloWing requirements:

(1) For the purposes of this section "proper police purpese” means that
probable cause exists thét the pupil has been kidnapped and that
his or her abductor may have enrolled the pupil in a schoo! and that

- the agency has begun an active invastigation.

(2)  Only designated peace officars and federal criminal investigators
and federal law enforcament officers, as defined in Section 830.1 of
the Penal Code, whose names have been submitted to the school
district in writing by a law enforcement agency, may request and
receive the information specified in subdivision (a). Each law.
enforcemernit agency shall ensure that each schocl! district has at all
times a current list of the names of designated peace officers

4
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Declaration of Bill Hendrick
Riverside Unified School District
Test Claim Chapter 67/00 Student Records

J)

authorized to request pupil record information.
Pursuant Pursuant to Education Code Section 43077, making a reasenable effort
to notify the parent or legal guardian and the pupil in advance of compliance with
a lawfully issued subpoeﬁa and, in the case of compliance with a court order, if
lawfully possible within the requiremeﬁts of the order.
Pursuant to Education Code Section 49078,.-upon_service of a 1awfﬁ|ly issued
subpoena or a court order solely for the purpose of producing records of a pupil,
gither personally appearing as a witness in the proceeding or, in lieu of a peréonal
appearance, submitting to the court, or other agency, or person designated in the
subpoena, at the time and place required by the subpoena or court order, a copy
of that record, accompanied by an affidavit certifying that the copy is a true copy
of the original record on file in the schoo! or schoo! office.

it is estimated that the Riverside Unified School District incurred more than

$1,000 in staffing and other costs in excess of any funding provided to school districts

and the state for the period from July 1, 2001 through June 30, 2002 to implamant these

new duties mandated by the state for which the school district has not baen reimbursed

by any federal, state, or local government agency, and for which it cannot otherwise

obtain reimbursement.

The foregoing facts are known to me personally and, if so required, | could testify

1o the statements made herein. | hereby' declare under penalty of perjury that the

/
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Declaration of Bill Hendrick
Riverside Unified School District
Test Claim Chapter 67/00 Student Records

foregoing is true and correct except where stated upon information and belief and where
so stated | declare that | believe them to be true.

EXECUTED this _/ 3 day of June, 2003, at Riverside, California.

it Bt 2

Bill Handrick, Director
Pupil Services Department
Riverside Unified School Distrjct
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DECLARATION OF HERMAN C. LEE

Palomar Community College District

Test Claim of Riverside Unified School District and
Palomar Community College District

COSM No.

Chapter 67, Statutes of 2000
Chapter 846, Statutes of 1998
Chapter 311, Statutes of 1998
Chapter 879, Statutes of 1996
Chapter 758, Statutes of 1985
Chapter 561, Statutes of 1893
Chapter 593, Statutes of 1989
Chapter 498, Statutes of 1983
Chapter 1347, Statutes of 1980
Chapter 1297, Statutes of 1976
Chapter 818, Statutes of 1975

Education Code Section 76220
Education Code Section 76223
Education Code Section 76225
Education Code Section 76234
Education Code Section 76244
Education Code Section 76245
Education Code Section 76246

Student Records

|, Herman C. Les, Director, Enroliment Services, Palomar Community College
District, make the following declaration and statement.

In my capacity as Director of Enrollment Services, | am responsible for the
searching and retrieving, furnishing and forwarding of student records. | am familiar with
the provisions and requirehents of the statutes and Education Code Sections

enumeratad above.

These Education Code sections require the Palomar Community College District
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Declaration of Herman C. Lee
Palomar Community College District
Test Claim: Chapter 87/00 Student Records

10:

D)

F)

To establish and implement policies and procedures, and periodically update
those policies and procedures, for the searching, retrieving and furnishing student
records pursuant to Chapter 1.5 of Part 47, Division 7 of Title 3 of the Education
Code.

Pursuant to Education Code Section 76220, éstabiishing, maintaining, and
destroying student records according to regulations adopted by the Board of
Governors of the California Community Colleges.

Pursuant to Education Code Section 76223, providing, free of charge, (1) up to
two transcripts of students' records or (2) up to two verifications of various
records of students; and for searching or retrieving any student records when
transcripts or verifications are required.

Pursuant to Education Code Section 76225, whenever a studenf transfers from
one community college to another, or to a public or private institution of
postsecondary education within the state, transferring appropriate records or
copies and notifying the student of his or her right to receive a copy of the record
and his or her right to a hearing to challenge the content of the record.

Pursuant to Education Code Section 76234, whenever there is included in any
student record information concerning any disciplinary action taken by a
community coliege in connection with any alieged sexual assault or physical
abuse, or any conduct that threatens the health and safety of the alleged victim,

2
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Declaration of Herman C. Lee
Palomar Community College District
Test Claim: Chapter 67/00 Student Records

informing the alleged victim of the results of any disciplinary action by the
community college and the results of any appeal.

Pursuant to Education Code Section 76244, making a reasonable effort to notify
a student in advance of compliance with a lawfully issued subpoena and, in the
case of compliance with a court order, if lawfully possible within the requirements
of the order.

Pursuant to Education C_ode Section 76245, upon service of a lawfully issued
sﬁbpoena or a court order solely to produce a school record regarding any
student, either personally appearing as a witness in the proceeding or, in lieu of a
personal appearance, submitting to the thrt. or other agency, or person
designated in the subpoena, at the time and place required by the subpoena or
court order, a copy of that record, accompanied by'an affidavit certifying that the
Copy is a true copy of the original record on file in the community.coliege or
community college office.

Pursuant to Education Code Section 76246, complying with appropriate rules and
regulations adopted by the Board of Governors of the California Community
Colleges to insure the orderly implementation of this chapter.

It is estimated that the Palomar Community College District incurred more than

$1,000 in staffing and other costs in excess of any funding provided to schoo! districts

and the state for the period from July 1, 2001 through June 30, 2002 to implement these

new duties mandated by the state for which the school district has not been reimbursed

3
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Declaration of Herman C. Lee
Palomar Community College District
Test Claim: Chapter 67/00 Student Records

by any federal, state, or local government agency, and for which it cannot otherwise
obtain reimbursament.

The foregoing facts are known to me personally and, if so required, | could testify
to the statements made herein. | hereby declare under penalty of perjury that the
foregoing is true and correct except where stated upon information and belief and where
so stated | declare that | believe them to be trus.

EXECUTED this __/ £_day of June, 2003, at San Marcos, California.

e
////’Mézu

H’éff?ﬁan C. Lee

Diréctor, Enrollment Services
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" Ch. 816] " “STATUTES OF 1975 * 1855

CHAPTER 816

e [

An dct to- amend Section 967 of, to- add Chapter 1 5 (commencmg
wrtb Section 10931} to Division 9 of, and Chapter 1.5 (commericing
with Section 25430) to Division 185 of, ‘to repeal Sections 1037,
22504.5, and 25422.8 of, and to repeal Article 6 (commencing with
‘Section 10751) of Chautﬂr 1 oF D1v151on 9" of, the Educahon Code
relatmg to pupll records
. [Approved by Governor Septermber 17, 1975, Filed thh Do

Sncretary of State September 17, 19'751 ’ c e

'The Ppeople of the State of Célifornia do enacr as follows: '

SECTION 1. Sechon 967 of the Education Code i5 amended to
rea

967, NotW1th5tandmg the provisions of Section 966 of this code
and Section 54950 of the Government Code, the governing body of
a school district shall, unless a request by the parent has been made
pursuant to this section, hold executive sessions to consider the
expulsion, suspension, or disciplinary action or any other action in
connection with any pupil of the school district, if a public hearing
upon such gusstion would lead to the giving out of information
concerning school pupds ‘which would be in violation of Sections
10944 and 10947, .

Before calling such executive session of the governing beard of the
district to consider these matters, the governing board of the district
shall, in writing, by registered or certified rnail or by personal service,
if the pupil is a minor, notify the pupil and his parent or guardian,
or the pupil if the pup11 is an adult, of the intent of the governing
board of the district to call and hold such executive session. Unless
the pupil, or his parent, or guardian shall, in writing, within 48 hours
after receipt of such written notice of intention, reguest that:the
hearing of the governing board be held as a public meeting, then the
hearing to consider such matters may be conducted by the governing
board in executive session. If such written regquést is served upon the
clerk or secretary of the governmg board, the meeting shall be
public, Whether the matter is considered at an'executive session or
at a public meeting, the final action of the governing board of the
school district shall be taken at a public meeting and the resu%t of

. such ‘action shall be a public record of the school district.

SEC."1.5:" Section 967 of the Education Code is amendéd to read:
‘867, Notwithstanding ‘the provisions of Section 966 of this code
and Section 54950 of the Government Code, the governing Body of
& 35chool chstnct shall, unless a request by the parent has been made
‘plirsuant to this section, hold executive sessions if the board is

con91dermg ‘the. suspnnsmn of, or d:smphnary action or any other .

action' €xcept expulsion in conngetion with any’ pl.ZLpll of the school
district, if a pubhc hearing upon such question would lead to the
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" Ch.816] " *STATUTES OF 1976 ~ . V855
CHAPTEH 816

LT VLT ]'.
- An act to- amend Section 967 of, to-add’ Chapter 1.5 {ccmmencmg
\mth Section 10931) to Division 9 of, and Chapter 1.5 {commencing
with Section 25430) to Division 183 of, to repeal Sections 1037,
- B9504.5, and 25422.8 of, and to repeal Article 8 {commencing: ‘with
‘Section 10751) -of Chaptﬂr 1 of Dwmon G of, the Educahon Code

rnlatmg ta pupﬂ records S _
[A.pprovecl Dy Cnvemor Sentember 17, 1975, Filed w:th -
Secratary of State Septemnber 17 1975] - e

EEEANT

‘The peopls of the State of Calffornia do enaet as follows:

SECTION L. Sectlon 967 of the Education Code is amended fo
read:

TR Noththstandmg the provisions of Section 966 of this code
and Section 54950 of the Government Code, the governing bedy of
a school district shall, unless a request by the parent has besn made
pursuant to this section, hold executive sessions to consider the
expulsion, suspension, or disciplinary action or any other acton in
connection with any pupil of the school district, if & public hearing
upon such guestion would lead to the giving out of information
concerning schocl pupils which would be in viplaHon of Sections
10944 and 10847,

Before calling such executive session of the governing board of the
district to consider these matters, the gov'erning board of the district
shall, in writing, by registered or certified mail or by personal sarvics,
if the pupil is & miner, notify the pupil and his parent or guardian,
or the pupil if the pupil is an adult, of the intent of the governing
board of the district to call and hold such executive session. Unless

the pupil, or his parent, or guardian shall, in writing, within 48 hours ~

after receipt of such written notice of intention, request that the
hearing of the governing board be held.as a public meeting, then the
hearing to consider such matters may be conducted by the governing
board in executive session. If such written requast is served upon'the
clerk or secretary of the governing beard, the meeting shall be
public. Whether the matter is considered at an executive session or
at a public meeting, the final action of the govermng board of the
school district shall be taken at a public meeting and the result of
] such action shall be a public record of the school district. :
* SEC."L.5" Section 967 of the Education Code is amendsd to read:
‘867. Notwithstanding ‘the provisions of Section 956 of this code
and Section 54950 of the Government Code, the governing body of
* 2 school district shall, unless a request by the parent has been made
pursuant to this $ection, hold executive sessions if the board is

con51d=-r1ng the. suspﬂnsmn of, or chscxphnary action or any other .

action’ except expulsmn in connection with dny pupil of the school
district, if a public hearing upon such question would lead to the
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giving out of information. concerning school pupils which would be
in viclation of Section 10751 or Sections 10944 and 10947.

Before calling such executive session of the governing board of the
district to consider these matters, the governing board of the district
shall, in writing, by registered or certified mail or by personal service,
if the pupil is & minor, notify the pupil and his parent or guardzan
" ar the pupil if the pUPll is an adult, of the intent of the governing
“ board of the district to call and hold such ﬂxecuhve séssion, Unlasg

the pupil, or his parent, or gudrdian shall, in writing, within 48 hours
after receipt of such written notice of iﬁtenhon, reque’st that the
hearing of the governing board be held as a public meeting, then the
. hearing to consider such rrhatters shall be conducted by the
governing board in executive session. If such written request is
served upan the clerk or secretary of the governing board, the
meeting shall be public’except that any discussion at such meeting
that might be in conflict with the right to privacy ofany pupil other
than the pupil requesting the public meeting or on behalf of whom
such meeting is requested, shall be in sxecutive session. Whether the
matter is considered at an executive session or at's public meeting,
-the final action of the governing board of the school district shall be
taken at'a public meeting dnd the result of suc:h action shall be a
public record o the school*district.
SEC. 2. Sec an 1037-of the Ediheation Code is repealed.

“SEC, 3. Article 6 (commencmg with Seation 10751) of Chapter

-1lof vammn 9 of the Education Code is repealed.

SEC. 4.” Chapter’ 1.5 (comriéncing- w;l:h Sechon 10931) is added‘, _

e .o

d to DlVlS!On 9 of the Eaucahon»gCOde, to read
v 1 H 4‘ .
CHAPTER 1. 5&;7 Ppm. RECOBDS o

Ar’nclel Leglslahve'lntent S

~10831. It is the intent of lhe L=g151atura to resclve poteritial
conflicts between California lad and the provisions of Public Law
93-380 regarding parental accéss to, and’ the confidéntiality of, pupil
. .records.in order to insure the conhnuance of fedéral education funds
to public educational insttuticns within tha state, and to révise
.generally and update the law relating to sich récords. .- 'Y
"This chapter shall have rio effect regarding priblic: cornrnumty
- colleges; other public’ or private mstxtutmns'cf higher education,
other govérnmental' or private: agencws w}nch receive fedéral’

. education funds unless ‘deseribed hersifi; or, except for Sections -

10939 and 10940 and subdnrmcn (b) (5) of Sechon 10947 pnvate
~ schoals.
~The provisions- of this chdpter shall prﬂvml over the provmmns ‘of

- Bection 554 of this code and Chaptér 2.5 {cormmencing with Section”
*6250) of D1v1510n 7 of Titlg 1 of the Gavernment Code to the Extent.:

that they,rnay p°rtam to accass to puml recards‘ L T

. : o . " T i [
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nde Wi SLASUES OF wdib FRSO
Article 2. Definitions. .« ..

Y - 10932 As used in thischapter: . - oy .
i (a) “Parent” means a natural parent, an adopted parent, or legal
' guardian! If parents are divorced or legally separated, only the
parent having legal custody of the pupil may consent to.relense
records to others pursuant to Section 10946, provided, however, that
either parent rnay grant consent if both parents have notified, in
writing, the school or school district that such an agresment has been
made. Whanever a pupil has attained the age of ‘18 years.or is
attending an institution of postsecondary education, the permission
.or consent required of, and the rights accorded to, the parents or
.guardian of the pupil shall thereafter. only be reguired of, and
accorded to, the pupil.. o o .
{b) “Pupil record"” means any item of information directly related
to an identifinble pupil, other than directory information, which is
maintained by a school district or required to be maintained by any
employee in the performance of his duties whether recorded by
handwriting, print, tapes, film, microfilm or other m=ans. = |
“Pupil record” shall not include informal notes related to a pupil
“compiled by. & schapl officer or entployee which remaing.in the sole
- possession of the maker and is not accessiblcﬁ’a{u-orie\f‘ealed to.any other -
'p“ér-‘son‘."”‘,‘";" B - . . N ¢ ' i o ’
(c'ﬁ"m“Di'rectory information” means ones-or more of the foligwmg =i
- items: student's name, address, date and place.of birth, majot:fisid
of study, participation in officially recognized activitie§ and sports,
weight and height of members of athletic teams; dates of sttendance,
. degrees and awards received, and the most recent previous public
«, OT private school attended by the studsnt. . .. - o
(d) "School district” means-any school district maintaining any of
grades kindergarten through 12, any public school providing
instruction in any of grades kindergarten through 12, the office &f the
county superintendent of schools, or any special school operated: by
the Department of Education. . .
© {2} "Access” means a personal inspection.and review of a record
.. OF #n accurate copy of-.r record, or an- oral description -or
communication of a record or an-accurate copy of a record, or &
. Tequest to release a copy of any record. . ., - T

-”.v

- ] -

Article 3. General Provisions . )

.+ 10833.. School districts shall astablish, maintain, and destroy pupil

‘records according to regulations adoptsd by the State Boardof
Education. Such regulations shall establish state policy as to what

- ltems. of information shall be placed into pupil records and what
-information is eppropriate to be compiled by: individual: school
‘pfnr:ers or employsss.under the exception to pupil records provided

- in subdivision (b); of. Section 110932 Nat pupil :records- shall . be
destroyed except pursuant to such:regulations or-as ‘provided. in
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subdivisions (b) and (¢} of Section 10041,

10934. School districts shall notify, parents of their rights under
this chapter upon the-date of the pupxls initial enrollment, and
theresfter at the same time as notice is issued pursuant to Section
10921. The notice shall be, insofar as is practicable, in the home
language of the pupil, The notice shall take a form which reasonably
notifiss parents of the availability of the followmg spnmﬁc
information:.

~(a), The types bF pupsl records and mf-'ormat:on contmned therem
which are dlI'“Ctiy related to students and maintained by the
mstltuhon vy

(b) The name - and pomtmn of the oi"ncml respon31ble For the
maintenance of each type of record, the persons who have access to
thase records, aind the purposes for which they have such access.

(¢) The' pohmes of the institution for reviewing and expunging
those records;’

(d} The fight of the parent to access to pup1l records. |

(e) The procedures for challenging the content of pupﬁ reccrds

() Tha cost if any which will be charged to the Darant for
reproducing copies of records.

(g) The categories of mformatmn which the mshtutmn has
designated as directory jnformation pursuant, ta Section 10944 and
the parties to whorn such mFormatmn will bﬂ released unless the

‘parent objecty.. '

(h) Any other nghts and rﬂgmrements set forth in ﬂ'ns chapter

40835, A log of reeord shall be maintained for each pupil’s. rechrd-
which Hsts all persons or orgamzatlons requasting’ or . receiving
mforma’pxon frorg, the-record™ €Xtepting school personnel and the
rensons therefor. The log shdll be open to inspection only by a parent
and thafﬂ schoal official or his dﬂmgnne responsible for the
rma_mten neetdf pupil records

10638, &‘An}' school distriot may malce g reasonabln charge m an
. amount not to exceed the actual cost of furmshmg copies of any, pupil

record;’ prowded hownver that no charge shall be made for.
furmshmg {1) up to Lwa transcnpts of former pupils’ records or (2)
up to twosierifications of various records of former puplls '
10937. &) When grades are given for any course of instruction
taught in a schaal district, the grade given to each pupil shall be the
grade determined by the teacher of the course and the
determination of the pupil's grade by the teacher, in the absence of
mistake, fraud, bad faith, or incompgtency, shall be final. . -
(b} No grade ofa pupd participating in a physical educahon clads,
howsver, may bs adversnly affected due to.the fact that the pupal

does not wear standardized physmal ‘education apparel where the. -

failure to wear such apparel anses from circumstanges beyond the" -

-control of the pupil, . e il
10938 Thﬂ- govermng board of each. school d:smct shall prescribe;

" regulations requifing the evaluation of each pupil's achlevnment fotg
each marking permd and requiring a conFerence with, or.a wntteh‘é

£
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report to, the parent of each pupil whenever it becomes evident to
the teacher that the pupil is in danger of failing a course, The reFusal
of the parent to attend the conference, or to respond to the written

. teport, shall nat preclude failing the pupil at the end of the grading

It

eriod. _
P Notwithstanding the provisions of subdivision {a) of Section 10932,
the provisions of this section shall apply to the parent of any pupil
without regard to the age of the pupil.

710939, Whenever a pupil transfers from one school distriet to

|

% another or to a private school, or transfers from a private school to

g school district within the state, the pupil's permanent enroliment

f}. ‘and scholarship record or a copy thereof shall be transferred by the

former district or private school upon a request from the district or
private school where the pupil intends to enroll. Any school distriet
requesting such a transfer of a record shall notify the parent of his
right to receive n copy of the record and a right to a hearing to
challenge the content of the record. The State Board of Education

‘is hereby authorized to adopt rules and regulations concerning the

- transfer of records.

n
T

Article 4. Rights of Parents

10540. Parents of currently enrolled or former pupils have an
absolutgiright to access to any and all pupil Tecords relatad to their
children which are maintained by school districts or private schools.
The editing or withholding of any such records is prohibited.

+Each sehool distriet shall adopt procedures for the granting of

requests by parents to .ij“fi'spec: and review records during regular...
schoot hours, provided that access shall be ‘granted no later than five-

days following the date of the request. Procadures shall include the
notification to the parent.of the location of 81l official pupil records
if not centrally located and the providing df qualified certificated
personnel to interpret records where appropriate: . oo
- ‘10941, Following an inspection and review of a pupil's records,
the parent of a pupil or former pupil of a school district may
challenge the content of any pupil record. Mo

() The parent of & pupil may file a wriffen request with the
superintendent of the distriet to remove any information recorded
in the written records concerning his child which he alleges to be:
(1) inaccurate, {2) an unsubstantated personal conelusion or
inference, (3) a conclusion or inference outside of the observer's area

. of competence, or (4) not based on the persenal observation of a

n,af?Ed"P.erson with the time and place of the observation noted.
(b) Within 30 days of receipt of such request, the superintendent

ioor his designee shall meet with the parent and the certificated

employee who recorded the information in guestion, if any, and if

> such employee is presently” employed by the school district. The

£UPériﬁtgndent' shall then sustain or -deny the allegations. . ,
[If the superintendent sustains the allegations, he shall order the

i B5—118g
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,removal and destruction of the information, . .

If the superifitendent denies’ thie’ Aallégations and refuses to order
‘the removal of’ the information, tha paTent may, within 30 days of the
_tefusal, appeal the decision in writirig to the governing board of the
school district.

(c) Within 30 days of rece1pt of guch an apps=sl, the governing -

board shall, in closed session with ‘the parent and the certificated
employee who recorded the information in guestion, if any, and if
such employee is presently employed by "theé school district;
determine whether or not to sustain or'deny the allegations. .

If the governing board’sustains the allegations, it shall order the
supefintendent to immediately remove and destroy th= mformatmn
from the.written records of the pupil.” |

The decision of the governing board shall be final.

"Records of thess administrative proceedings shall be maintained in
a confidential manner and shall be destroyed one year after the
decision of the governing board, unless the parent initiates legal
proceedings relative to the dlsputed information within the
prescribed period.

(d) If the final decision of the govermng board is unfavorable to}
.the parent, or if the parent accepts an unfavorable decision by the
districf superintendent, tne_parent shall' have the right to subrrut 2
written, staternent’ of his objections. to the information. This

sstaterient shall become a part of the pupil’s schodl record untxl such
time g% the information objectnd to is removed.

10942. (a) To assist’ in making determinations pursuant to
Section 10941, a district supﬂnntendnnt or governing board may
convene a hnarmg panel composed of the following persons,
provxded that the .parent has given swritten consent to release
mformahon from the relevant pupil's records to the members af the

_panel 5o convened:

(1) The principal of a pubhc school othﬁr than the public school

at which the record is on file.

" (2) A certificated  employee appointed by the chairman of the
certificated 'empleyee council of the district, or, if no such council
" exists, a certificated employee appointed by the parent.

(3) A parent appointed by the superintendent or, by the
governing board of the dxstnct dependmg upon who convenes the
panel.

(b) The persons dppoiited pursiant to paragraphs (2) and (3) of
subdivision (&) shall, if possible, not. be'acquaintad with the pupil, his
parent or "guardian, or the CE'.I'tlﬁCEltEd employse who recorded the

" informatiord, except when ‘the' parﬂnt or’ guardian’ apnmnts the
person pursuant to paragraph (2).
(¢} The prineipal appomted to the hearing panel shall serve as its
chairman.

(d) The hedring panel shall, in closed session, hear the objechons :

to the information of the parent and the teshmony of the certificated
employee who recorded the mFormahon in guestion, if any and if
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“such e‘mploye'e_ is présently employed by the school district.”
" The Hearing panél'shall be'pbrovided with verbatim eopies of the
information which is the subject of thé controversy. '~~~ "
Written findings shall be made setting forth the facts and decisions
of the panel, and such findings shall be forwarded to the
superintendent or’ the governing board, dépending upon who
convened the panel’  ° T ' s
‘The proceedings of the hearing shall not be 'disclosed or discussed
by panel meinbers except in their official capacitiss. |
10943. Whenever: there -is ‘included in' any pupil record
information concerning any disciplinary action taken by school
district personnel in connection with the pupil, the school district
maintaining such record or records shall allow the pupil’s parent to
include in such pupil record a4 written statement or responss
concerning the disciplinary action. | s

(Article 5. Privacy of Pupil Records

10944. School districts shall ‘adopt a’ policy identifying thase
categeries of directory information as defined in subdivision (c) of
.- Section 10832 which may be released. The district shall determine’
JSwhich offieipls or erganizations may receive directory information,
provided, however, that no information may bereleased to a private
profitmaking entity ather than employers; prospective employers
and representatives of the news medid, including, but not limited to,
' newspapers, magazines, and radio and television stations. The names
and addresses of pupils enrclléd in grade 12 or who have terminated
“enroliment prior to graduation may be provided to a private schoal
. or college operating under the provisions of Divisian 21; provided,
however, that no ‘such private school or college shall use such
information for other than purposes directly related to the academic
or professional goals of the institution, and provided further that any
violation of this provision is a misderneanor, punishable by a fine of
not to exceed two 'thousand five hundred dollars™ ($2,500), and, in
addition, the privilege of the schoal or ‘college to receive such
information shall bé suspended for a period of two years from the
time of discovery of the misuse of such information. Any district may,
in its discretion, limit or deny the release of specific categories of
directory information to any public or private nonprafit organization
basaed upon a determination of the best interests of pupils, .
Directory information may be released according to local policy as
to any pupil ‘or férmer pupil, provided'that notice is given at leaston -
an annual basis of the categories of information which the school
plans to release and of the recipients. No directory information shall
be released regarding any pupil when a parent has notified the
school district that such information shall not be released. "% 5
10945. Nothing in this chapter shall preclude 'a school distriet
from providing, in its discretion, statistical data from’ which no pupil.
~ may be identified to any public agency or entity or private:néﬁprbﬁt’-ﬁé

o
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college, university, or educational research and development
- organization when such actions would bﬂ-in the bnst educational
interests of pupils. ... . -

.10946 A school district may perrmt access to pupil records toany. .

, p°rson for.whom a parent of the pupil has executed written consent
.specifying the records to be released and identifying the party to
whom the recards may be released. The recipient must be notified
that the transmission of the information to others is prohibited. The
consnnt notice shall be permanently kept with the record file.
v10947. A school district is'not authorized to permit access to pupil
ecords to any person without written parental consent or under
y ;Hdlcxal order except that: .. -
.+ . {a). Access shall. be permitted to the. followmg '
.-{1) School officials and employees of the district and. mermbers of
a schiool attendance ‘review board -appointed pursuant to Section
12001 provided that any such person has a legxtimate educational
mterost to inspect a record.
+.(2) Officials and employees of other public schools or school
- Systemns, including local, county, or state correctional facilities where
educational programs leading to high school graduation are
pravided, where the pupil intends to or is directed to enroll, subject
o the ,rwhts of parents as provided in Section 10939.
(3) F ednral education officials, the United States Office for Civil
,Phghts, the Superintendent of Pubhc Instructon, or the' county
superintendent of schools, or their.respactive designees, where such
information is necessary to audit or evaluate a state or federally.
funded program or pursuant to s federal or state law.
" .{4) Other state and local officials to the extent that information is
specifically required to be reported pursuant to state law.
(5) Parents of an 18-year-old pupil who is a dependent as defined
. in Section 152 of the Internal Revenue Code of 1954.
(6} A pupil 18 years of age or older or having completed the IOth
grade ‘who requests such access.
(b} School districts may release mmrmatxon from ﬂducahorl
. records to the following:
[68] 'Appropriate persons in connection with an. emﬂrgency if the
knowlﬁdge of such information is necessary to prmect the health or
: safety .of a student or other persons. ’
no (8), Agenmes or organizations in connechun with a student 8
ﬂpphca’uon for, or receipt of, financial aid.
(3} 4 ccredstmg associations.: : .
44, Orgamzatlons conducting studiss. for,.or on behalf of,

nducahonal agencies or institutions for the purpose of developmg,-
:.v&hda‘cmg, or adrmnlstermg predictive tests, administering student"

.;ald~ Jprograms, and’ improving instruction, if such studies are
conducted. in such a manner, as will not permit the personal
_identification of students or their parents by persons.other:than
: TePT"'SEHtahVﬂ-s of such organizations and such information will be
,;-destrcyed when no longer needed for the purpose for which it is
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conducted. B
-{5) Officials and emolovens of pnvate schnols or schooi systems,
where the pupil is enrolled or intends to enroll, subject to the rights
of parents as provided in Section 10939, Such information shall,be'in’
addition to the pupil's permanent enrollrnent and scholarship record _
transferred pursuant to: Section 10938. A . . 'i/ Wiy

- No person, persons, agency, or organization perrmtted access .o

.pupil records pursuant to this section shall permit access o .any
information obtained from such records by any other person,
persons, agency, or organization without the written consent of the
pupil’s parent; provided, however, that this paragraph shall not be
construed As to require prior, parental consent when 1nformabon
obtained pursuant to this section is shared with other persons wzthm
the educational institution, agency or organization obtaining accnss
so long as such persons have an equal legitimate mterest in.the
information. :

10948. Information concnrmng 8 student shall be furmshed in
comphance with a court order. The parent and the pupil shall, be
notified in advance of such compliance by the school employee who
complies and releases the information if lawfully possible within the
requirements of the judicial order.

10949, The service of a subpoena upon a public school emplovee
solely for the purpose of causing him to produce a schoal record
peTtaining to any pupil may be complied with by such employee, in
lieu of personal appearance as a witness in the proceeding, by
submitting to the court, or other agency issuing the subpoena, at the
tHme and place requlred by the subpoena, a copy of such record;
accompamed Dy an affidavit certxfyzng that such copy is a trug copy
of the original record on file in the school or school office. The copy
of the record shall be in the form of a photostat, microfilm,
microcard, or miniature photograph or other photographic copy or
reproduchon or an enlargement thereof.

SEC. 5. Section 22504.5 of the Education. Code is repealed. |

SEC. 6. Section 25422.8 of the Education Code is repealed, -

. SEC. 7. Chapter 1.5 (commencing with Section 25430) is addnd
to Dw1510n 15 5 of the Education Code, to read .

".\_:.

CHAPTER 15 STUDEN’T RECORDS

.

s

-:25430. It is the intent of the Leg;slaturn to resolve Dotentml

conﬂmts between California law and the provisions of Public Law
83-380 regarding the confidentality of student records in order to.

insure the continuance of federal education funds to public.

community colleges within the state, and. to revise gpnerally and.
_update the law relal‘mn to such records N
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. Arhc]“ 2 Defimhons

a0y 25430 L AfS used in-this chapter: : '

."‘ d) “Student record” means any item of information. chrectly

“'related to an identifiable student, other thar directory<nformation,
s whlch is rnaintained by a community college ar required to be
~“miintained by any employee if-the performance of his duties

“whether recorded by handetmg, print, tapes,. film, rmcroﬁlm or
“'other means. -
9.7-“Srident record” shall not mean information provided by a
"2 5hident’s parénts relating to “applicadons for financial aid or
L scholarshlps nor ‘shall it mean informaton related to a student

CDmpl].Ed bya comumunity, ‘college officer or employee which remains
il the sole possession of the miaker and is ot accessible or revealed

*to-any other person, including information related to a student

‘created or maintained by a physician, psychiatrist, psychologist, or
“other recognized "professional or paraprofessional acting in his
* professional of paraprofessional capacity, or assisting in that cepacity,

-and which are created, mdintained, or used only in connection with
“‘the provision of treatrnent to the student and are not available to

anyone other than pérsons providing such treatment; provided,

however, that such records may be personally reviewed by &

: phvsmxan or other appraprmte professmnal of the student's choice.

(b)- “Studsnt record” shall not mean information meaintained by

.7 law enforeériient uriitif the personnel-of thie wiit do not have aceéss

't0 student fecords pursuant té Séction 25430:15, if the irformation

"maintained by the unit is 'kept apart frém information maintained

“pursuant to subdivision (a) of this section, if the mformahon is

maintained solely for law enforcement purposes “and if the

information is not' madé available to persons othﬂr than law

- enforeement officials of the same Junsdlcf:mn

{c}) "Directory information” means one or more of the following
itemns: student's namé, address, telephone number, date and place of
birth, major field of study, class schedule, participation in officially

o recogmzed activities and sports, weight and height of members of

athletic teams, dates of ﬂttendance degrees and awdrdsfeceived, the

most recent previoiis” publi¢ -or private school attended by the
stadent, and any other information authorized in writing by the

student, .

(d) “Access” maans a pérsonal inspection and review of a record
,or an accurate copy of a record, or an oral description or
- commumcahon of a record or an accurate copy of a record or a
‘ request to release a copy of any record.

Arhc1= 3. General Prowsxons :

'J'.‘u“ £ T sl

) 2543D2 Commuriity college districts shall estabhsh Tnaintain,
. and.destroy student fecords according to regulations adopted by the
~ Board of Governors of the California Community Colleges: Such
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regulations shall establish state policy asto what items of mformahtm
shall be 'placed into student records and what mformahon s
appropriate to be compiled by individual community college ofﬁcers
or employees under the exception to student records provided in
subdivisions (a) and’ (b) ofSectlon 95430.1 No student records shall
" be'destroyed except pursuan{ to such rngulatlons Jor as prowded m
_ subdlwsxons {b) and (c) of Section 25430.10." o
"' 25430.3. Community college districts shall notify students of theu
rights under this chapter upon the date of the student’s enrollment
next following its nffectwe date, and et least annually thereafter. The
" notice shall be; insofar as is practicable, in'the home’ languags of fthe
_ student. The . notice shall take a form which reasonably not:.ﬁes
~ students of the avaﬂabﬂlty of the, rollowmg spécific information:”

{(a) .The types of student records and information contained

therein which are directly related to students and maintained by the
. institution.

(b) The official responmble for the maintenance of each type of
record, the persons who have access to thase records, and the
purpases for which they have such access.

(¢} The: policies of the mshmtmn for r=v1=wmg and expungmg
those records.

{d} The right of the studﬂnt to acegss to his records. :

~{e) The procedures for challenging the’ content Df student
records.

(fy The cost if any which will be charged for reproducing copies
. of records,

(g) The categones of mfurmahon wl'uch the mshtuhon has
designated as directory information pursuant to Section 25430.12 and
the parfies to whom such mformatmn will be released unless, the
studeént objects. )

(h} Any other nghts and reqmrements set forth in this chaptﬂr

25430.4. A log or record shall be maintained for each student’s
record which lists all persons or; organizations reguesting or
receiving information from the record excepting school personnel
and the reesons therefor. The log shall be open to inspection only by
. the student and the community college official or his dﬂmgneﬂ
responsible, for the maintenance ‘of student records.
25430.5. . Any community callege may make a reasonable charge
in an amount not to exceed the actual cost of furmshmg copies of i any
student record; provided, however, that no charge shall be made far
furnishing (1) up to two transcripts offormer students’ récords or ( )
up to two verifications of various records of former students ) ""
25430.6. * (a) When grades are given for any course of ms‘cruchgn

taught in a.community cellége district, the srade given to”és;bh '
student shall be the grade determined by the instructor of the ¢ course

and the determination of the student’s grade by the instructor, in &he
. absence of mistake, fraud, bad faith, or mr:ompetency, shall be, ﬁnal
.. (b). No grade of a student participating {n a physical eduéaton
class however, may be adversely affected due 1] the fact that th

Lne
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s}:udent does not wear’ standardlzed physical educahon apparel
“where thé' failure to wear such apparél arises from circurnstances
beyond the control of the student.

' 25430.7, Whenever ‘a' student’ transfers from one community
[
rcollege dr public or private institution of postsecondary education to
another within the state, appropriate records or a copy thereof shall

: ,be transferred by the former community college, college or

umvers1ty, or school or school district upon a reguest from the

. c'ornmurnty callege, college or university, or school or school distriet

where the student intends to enroll; provided, however, that the

_éommunity college, college or university, or school or school district

from which the student is transferring may notify the community

_coﬂeg college or university, or school or school district making such
'a"tequest that the student’s records will be transferred upon

payment by the student of all fees and charges due the community
college, college or university, or schoaol or school district. Any

‘community-college, college or university, or school or school district

making such a transfer of such records shall notify the student of his
right to receive a copy of the record and his right to a hearing to

‘challenge the content of the record.

The Board of Gaovernors of the California Community Colleges
may adopt rules and regulations coneerning transfer of such records

“to, from, or between schools under its jurisdiction. -

Article 4. Rights of Students

’ _'25430.8.' Any currently enrolied or former student has a right to

‘dceess to any and all student records relating to him maintained by

commumty colleges. The editing or w1thholdmv of any such records
Is prol'ubued

"Each community coliege district shall adopt procedures for the
grantmg of requests by students to inspeet and review records during
tegular school hours, provided that access shall be granted no later
'than five days followmg the date of the request. Procedures shall
include notification of the location of all official student records if not
centrally located and the providing of quahﬂe.d personnnl to
interpret records where appropriate. -

_r'r ‘23430 8. A student may be requested to waive his right to access

to student reécords devoted solely to confidential recommendations
for ¢areer placement or postsecondary admission, provided that the
student shall be notified, upon request, of the names of all persons
_making conF dential recommendations. Such waivers may not be
reqmred as a ¢ondition for admissien ta, receipt of financial aid from,
or recexpt of any other serv)cas or benents from a community
%ollnge -

-25430.10. (a) Any stud=nt may file a wntten request with the
ehlef ‘administrative officer of a community college district to
‘Feiiove information recorded in his student records which he alleges
10 be' (1) inaccurate; (2) an unsubstantiated personal conelusion or
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i Imferenc (3) aconclusion or, inference outside of the observer's ere‘a
" of competence; or (4) not based on the personal observation Of &
: sngmed person with the Hme and place of the observation noted, ."I"
i{b) Within 30 days of receipf of such request, the chief
adrmmsh‘ahve officer or his designee shall mest with the student and
the certificated employee who recorded the information in questmn
if any, and if such employes is presently employed by the commumty
college district. The chief administrative officer shall then sustam or
deny the allegations.
If the chief administrative officer sustains the allegations, he’ shall
order the removal and destruction of the information,
If the chief administrative officer denies the allegations and refuses
to order the removal of the information, the student may, within'30
days of the refusal, appeal the decision in writing to the govermng
board of the commumty college district,
(c) Within 30 days of receipt of such an appeal, the governing
board shall, in closed session with the student and the certificated’ T
ernployee who recorded the information in guestion, if any, and if
such employee is presently employed by thelcommunity college
- district, determine. whether to sustain or deny the allegétions. = 7 -
If the governing board sustains the allegdtions, it shall order, the
-chigf administrative officer to munedla.tel‘y remove and destray the I~
informnatian. : o l
The decision of the governing board shall be final. O
Records of these administrative proceedings shall be maintained ifl
a confidential manner and shall be destroyed one year after the
@ decisiodf of the governing board, unless the student initiates legal . "
. proceedings relative to the cfhsputed information within tne o
" prascribed period.”
(d) If the final decision of the governing board is unfavorable to
the student, or if the student accepts an unfavorable decision by the
chief adxmmst‘ratwe officer, the student shall have the right to subriiit :
a written statermnent of his objections to the information. This® |
+ staternent shall become a part of the student’s record untﬂ such tlme.,
as the information objected to is removed. TR
- 25430.11, Whenever there is included in any student recOgdj , i
information ¢oncerning any disciplinary action taken by community’
college personnel in connection with the student, the student shall”
be allowed to include i in such record a writtent statement or rﬂspon.se
concermng the d15c1phnary action,

Article 5. Prwacy of S'tudf-‘nt Hecords

2543012, ; Commumty coliege districts shall adopt a pchcy
identifying those categaries of directory information as definsd id

subdivision (c) of Section 25430.1 which may bereleased, The IfLStl'lCtl:
shall determine which officials or organizakors may recewe

glrectcry 1nformat10n prowdbd however, that no information. may,
e released to'a private profxtrnakmg entity other than PTOSPBChVﬁ'
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employers and representauves of the news medxa mcludmg, Dut not
limited to, newspapers, imagazines, and radio and television statmns
The namss and addresses of students may be prowded to & pmvate
school or college ouerahng under the provisions of D1v1310n 21,
provided, however, that no such prwate school ar college ‘shall’ use
such information for other than purposes directly related’ to“the
academic’ or’ professional godls of the | institution,” and’ prowded
further ‘that any v1olat1cms of this provision is a mxsdemeanor
punishable by a fine of not to exceéd fwo thousand five hund:ed
dollars (82 500}, and, in adchhon, the privilege of the school ot
college to receive suﬂh 1nformahon shall be suspended for a penDd
of two years from the time of dlSC‘OVBI‘}' of the' misuse of such
information. -

Any community co llege district may, in its discretion, limit’ or dnny
the release of specific categories of dlrectory informaton o any
public or private nonprofit organization based upon a detnrmmatlon
of the best interests of students,

Dlrectory information may bereleased accordmg to local pohcy as

to any student currnnt]y attﬂndmg thé community college, prowded
that’ pubhc notice is given at least’ annually of the categones of
information which the district plans to release and of the recipients.
+ No directory information shal] be réleased regarding any student
when the student has notifiad the school that such 1nformat10n "shall
not be released.
- 25430.13. Nothing in thls chapter shall’ preclude a community
college from providing, in its discretion, statistical data from which
no student may be 1dentmed to any public. agency or entity or
private nonprofit college university, or educational research and
development organization when such actions would be in the Best
educational interests of students.

25430.14 A commumty collnge district. 'may perrmt acc=55 to

studéfit reddrds to any person for whorm the student has executed
written congent speclfymg the reeords to be released and 1denhfymg
the party fo whom'the records may be released. The. recipient must
bé-notified that ‘the transmission of the mforrnatmn to’ others. is*
prohibited, Tha consant notncn shall be permanently ]cept th ‘11:}
record file, :
25430.13. ‘A commumty collﬁ-ge or. commumty collnge d1s {
not" authonzed to perrmt aceess to studant records to any person

without the written donsent of the student or under Judu:ml ordmr .

except that:
(a) Access shall bg perrmtted to the foll0w1ng .
(1) Officials and melDyees of the college or dmtnct prowded

that any such person ‘has a legitimate educahonal mterest to mspect 3

arecord v
(2) Fedaral or: statd' nducatxon offlcmls cu' the county

e ,. .

supérintendent of- educatmn or their respnctwe des1gnees or’ the;'
Urnited 'States, Office for wal nghts where such mformahon s
necessary kS audlt of &valuated state or federal]y funded program ar

TR e
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pursuant to a federal or state law. .

-(3)..Other state and local officiels to the extent that information is .

specifically required to be reported pursuant to state law. = .
(4) Parents of a student who is a dependent as defined in Section
152 of .the Internal Revenue Code of 1954. o -
-(b). Access may be permitted to the following:. * . .-
{1} Appropriate persons in connection with an emergency if the

knowledge of such information is nacessary to protect the health or

safety of a student or other persons. -

{2} Officials and employees of other public or private schools or

school systemns, including local, county, or state correctional facilities
where educational programs are provided, whare the student has
besn enrolled, intends to enroll, or is directed to enroll, subject to the
rights of students as provided in Section 25430.7 of this code.
" {3) Agencies or organizations in connection with a student’s
application for, or receipt of, financial aid. , :
" (4)- Accrediting associations carrying out accrediting functions,
(5) Organizations conducting studies for, or on behalf of,
educational agencies or insttutions for the purpose of developing,
validating, or administering predictive tests, administering student

aid programs, and improving instruction, if such studies are

‘conducted in such a manner -as will not permit the personal
identification of students or their parents by persons other than
rgpresentatives of such organizations and such information will be
destroyed when no longer needed for the purpose for which it is
conducted. _ . :

No person, persons, agency or organization permitted access to
student records pursuant to this section shall permit access to any
information obtained from such records by any other person,
perscns, agency, or argenization without the written consent of the
student; provided, however, that this paragraph shall not be
construed as to require prior student consent when information
obtained pursuant to this section is shared with other persons within

the educational institution, agency or organization obtaining access,

so long as such persons have an equal lsgitimate intersst in the
information. - STe : ;

25430.16. Information concerning a student shall be furnished in

compliance with a court order. The student shall be notified in
advance of such compliance by the college employee who complies
and Teleases the information if lawfully possible within the
requirements of the judicial order. - '
253430.17. The service of a subpoena upon 4 community college
employes solely for the purpose of causing him to produce a school
record pertaining- to any student may be complied with by such

ermployes, in Heu of .personal appearance as a witness in the.

proceeding, by submitting to the court, or other agency issuing the
subpoena, at the time and place required by the subpoena, a copy of

such record, accompanied by an affidavit certifying that such copy

is-a:true copy of the original record on file in the community college

o : 418% 289545 o00
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or community college office. The copy of the record shall be in the .
form.of a photostat, microfilm, microcard, or miniature photograph
or other photog;aphlc copy or rnproducnon or an enlargement"‘
thereof. .

25430.18. The Board of Gnvernors of the California Gommumty:
Colleges shall adopt appropriate rules and regulations to insure the
orderly implementation of this chaptar. A community college district
governing board may adopt rules and rsgulations which are not-
inconsistent with.this chapter or with those adopted by the board of
governors in order to ensure the ordsrly unnlementahon of t‘ms
chapter. -

SEC. 7.5. It is the intent of the- Laglslature, 1f this bill - and
Assembly Bill No. 1770 are both chaptered and become effective
Jjanuary 1, 1976, both bills amend Section 967 of the Education Code, -
‘and this bill is chaptered after Assembly Bill No. 1770, that the
amendments to Section 967 proposed by both bills be given effect -
and incorporated in Section 967 in the form set forth in Section 1.5
of this act. Therefore, Section 1.5 of this act shall.become operative
only if this bill and Assembly Bill No. 1770 are béth chaptered and’
become effective January 1, 1576, both amend Section 967, and this
bill is chaptered after Assembly Bill Na. 1770, in which case Section
1 of this act shall not become operative. '

SEC. 8. There are no state-mandated local costs in this act that
require reimbursement under Section 2231 of the Revenue and
Taxation Code because this act merely affirms for the state that
which has been declared existing law or regulation through achon by '
‘che federal government. -
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CHAPTER 1297

An act to amend Sections 10932, 10934, 10936, 10939, 10940, 10941,
. 10946, 10947, 10948, 25430.1, 25430.3, 25430.5, 25430.7, 25430.8, 25430.9,

95430.10, 25430.12, 25430.14, 25430.15, and 25430.16 of, to repeal and
add Sections 10935 ‘and 254304 to, and to add Chapter 1.2
(commencing with Section 22509) to Division 16.5 of the Education
Code, relating to student records.

[Approved by Governor September 28, 1976. Filed with
Secretury of State September 28, 1976.]

The péop!’e of the State of California do enact as follows:

" SECTION 1.. Section 10932 of the Education Code is amendzd to

- read:

10932. As used in this chapter: :
{a) “Parent” means a natural parent, an adoptive parent, or legal
guardian. If parents are divorced or legally separated, only the

41493 297590 47
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parent having legal custody of the pupil may challenge the contnnt
of a record pursuant to Section 10941, offer 2 written Tesponse to g
record pursuant to Section 10943, or consent to release records to"‘l
others pursuant to Szetion 10946 prov1ded however, that athnrl
parent may grant consent if both parants have nohfled in writing);

the school or scheol district that such an agreemeant has bﬂen madej

Whenever a pupil has attained the age of 18 years or is attending‘an?
institution of postsecondary education, the permission or consenté
reqmrﬂd of, and the rights accorded to, the parents or guardian® DE
the pupil shall thereafter only be reqmred of, and accorded to, the
pupil.

(b} “Pupiirecord” means any item of information directly reiatedu
to an identifiable pupil, other than directory information, which is:
maintained by a school district or required io be maintainad by dny
emplovee in the performance of his duties whether recorded by
handwntmg‘ pnnt tapas, Alm, microfilm or other means.

“Pupi! record” shall not include informal notes related to a puml
comnpiled by & school officer or employee which remain in the- sole
possassion of the maker and are not accessible or revealed to any®
other parson except a substitute, For purposes of this subdw:sloni

“substitute™ means a person who performs the duties of the
individual who made the notes on a temporary basis, and doss not
refer to a person who permanently succeeds the maker of the not2§:
in his or her position. S

(e} “Directory information™ means one or mare of the Fol]owlng
fterns: student's name, address, telephone number, date and placez'6f
birth, major field of study, participation in orﬁcmlly recogmzsd{

activities end sports, weight and neight of members of athletic teams,;

dates of attendance, degreses and awards received, and the most'
recent pravious puDhc or private schocl attended Dy thé student, ;‘

(d) “School district” means any school district maintaining any’ o :

grades kmdnrgart=n through 12, any public school prox'ldm_g
"instruction in any of grades kmdmrgartﬂn through 12, the office of. th"i

county superintendent of schools, or any special school operated by

the anartme1t of Education. s

(e} “Access" means a personal inspection and raview of a rncorﬂﬁ

or an accurate copy of & record, an oral descnptlm}ﬁﬂf*

communication of a record or an accurate copy of a record, and-fﬂ‘
recusst to release a copy of any record.

SEC. 2. Section 1934 of the Education Code is amended toread

10934, School districts shell notify parents in writing aof t h“:ﬂ

rights under this chapter upon the date of the pupils. inih 3
enroliment,. and thereafter at the same fime &8s notice is vissuer!
pursuant to Section 10921, The notice shall be, insofar: 35‘{3?
practicable, in the home language of the pupil. The notice shall td 6,
g form which reasonably notifies parents of the availability. DE"me’
following specific information;

{a) The types of pupil records and information contained the ﬁ

which are directly related to students and maintained Y

institution.,
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- ( ) The position-of the official responsible for the maintenance of
=each type of record.
= {e) The location of the lag or record reguired to be maintained
pursuant to Section 10933,
w2 (d) The criteria to be used by the district in defining “school
:.orﬁcmls and employees’ and in determining “legitimate educational
:interest” as used in Seetion 10935 and paragraph (1) of subdivision
& ( ) of Section 10947,
=i (e) The poilcles of the institution for reviewing and expungmg
N thos° records.
(£} The right of the parent to access to pupil records
: {g) The procedures for challenging the content of pupil records.
.-~ (h) The cost, if any, which will be charged to the parent for
. reproducing copies of records.

(i) The categories of information which the institution has .

designated -as directory information pursuant to Section 10944.
(i Any other rights and requirernents set forth in this chapter,
itand the right of the parent to file a complaint with the United States

- Department of Health, Education, and Welfare concerning an’

*.alleged failure by the district to comply with the provisions of Section

438 ofthe General Education Provisions Act (20 U.S.C.A, Sec:1232g).

:SEC, 3. Section 10933 of the Education Code is repealed.
- SEC. 4. Secticn 10935 is added to the Education Code, to read:
" 10935, A logor record shall be maintained for each.pupil's record
-Whmh lists all persons, agencies, or organizations requesting or
c'receiving information from the record and the legitimate mterests
{ ‘therefor. Such listing need not include:
“#. {a) Parents or pupils to whom access is granted pursuant o
:Section 10940 or paragraph (6) of subdivision (a) of Section 10947;
-‘«’h-"-(b} Parties to whom alrectory information is relzased pursuant to
iSection 10944;
" {c) Parties for whom written consent has been executed by the
‘parent pursuant to Section 109486; or
",.7(d) School officials or ernployees having a legitimate educational

Hlfégir?est pursuant to paragraph (1) of subdivision {(a) of Section

:The ]

the school official, or his designee, responsible for the maintenance
,mf ‘pupil records, and to other school officials with legitimate
Fe Lcational interests in the records, and to the Comptroller General
ﬁ;:i :the United States, the Sﬂcretary of Health, Fducation, and
WE Ifare, an administrative head of an education agency as defined
‘aln Pubhc Law 93-380, and state educational authorities as a means of
aud:tmg the operation of the systern.

i'ea;iEc 4.5. Section 10936 of the Education Code is amended to
"o 10936,
Tamo

Any school district may make a reasonable charge in-an

- wRI unt npfto zxeeed the actual cost of Furnishing copies of any pupil
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record; provided, however, that no charge shall be made 38"
furnishing (1) up to two transcripts of forrmer pupils’ records or {2_)" .
up to two varifieations of various racords of former pupils. No chargos
may be made to search for or to retrieve any pupil record. . '
SEC. 5. Section 10839 of thz Education Code is amended to readi
10938, Whenever a pupil transfers from one schoo] districti”
another or to a private school, or transfers from a private school g}
a school district within the state, the pupil's permanent record. or’gfy
copy thereof shall be transferred by the former district or privatd -
schoal upornra request from the district or private school where the-
pupil initends to enroll. Any school district requesting such a transfar’
of a record shall notify the parent of his right to receive a copy of thé;
record and a right to a hearing to challenge the content of the recordi
The State Board of Education is hereby authorized to adopt rules atid;
regulations concerning the transfer of records, T
SEC. 6. Section 10940 of the Education Code is amended to readx |
10940. Parents of currently enrolled or former pupils have uif
absolute right to access to any and all pupil records related to theit
children which are maintained by school districts or private schodlsﬁg
The editing ar withholding of any such records, except asiprovided;
for. in this chapter, is prohibited. ~ R

P
L

Each school district shall adopt procedures far the grﬂntingf.u_'g .

requests by parents to inspect and review records during regulz
school hours, provided that accessshall be granted no later than five;
days following the date of the request. Pracedures shall include theg
notification to thz:parent of the location of all official pupil rec_ofd;i
if not centrally lacated and the providing of qualified certificatedly
personnel to interpret records where appropriate. N
SEC. 7. Section 10941 of the Education Code is amended to reid}v-
10541. Following an inspection and review of a pupil's recard_s{*;'
the parent of a pupil or former pupil of a school district may
challenge the congent of any pupil record. _ e
(a) The parent’of a pupii may filz a written request withv_tb;?ﬂ
superintendent of the district to correct or remove any informakio/d
recorded in the written records concerning his child whichshgh
alleges to be: (1) inaccurate, (2) an unsubstantiated personsi
conclusion or inference, (3) & conclusion or inference outside GRIE
observer's area of competence, or {4) not based on the persang
observation of a named person with the dHme and place.,qf_-"_-,\ihpﬂ
observation noted. ; . T g
(b} Within 30 days of receipt of such reguest, the supedntaqéﬁ!}ty‘_
or his designee shall meet with the parent and the cartiﬁg%ﬁ‘;-
employee who recorded the information in question, if any.-ﬂf‘.@‘l"
such employee is presently employed by the school dlStnCtlg'i}_ .
superintendent shall then sustain or deny the allegations. r-wﬁq
If the superintendent sustains any or all of the allegations, he: -ﬁ
order the correction or the removal and destruction OfE
information. e and]
If the superintendent denies any or all of the allegations?a}

41430 297620
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\iefuses to order the correction or the removal of the information, the
-Sarent may, within 30 days of the refusal, appeal the decision in
iwriting to the governing board of the school district. '
*(c) Within 30 days of receipt of such an appeal,"the governing
+board shall, in closed session with the parent and the certificated
‘emplovez who recorded the information in question, if any, and if
kueh employee is presently employed by the school district,
"determine whether or not to sustain or deny the allegations.
“'If the governing board sustains any or ali of the allegations, it shall
order the superintendent to immediately correet or remove and
Tdestroy the information from the written records of the pupil
""The decision of the governing board shall be final.
_ Records of these adminisirative proceedings shall be maintained in
.a confidential manner and shall be destroyed one year after the
. . decision of the governing board, unless the parent initiates legal
_proceedings relative to the disputed information within the
prescribed perind. : ,
(d) If the final decision of the governing board is unfavorable to
the parent, or if the parent accepts an unfavorable decision by the
,--district superintendent, the parent shall have the right to submit 2
written statement of his objections to the information. This
. statement shall become ¢ part of the pupil’sschool record until such
. time as the information objected to is corrected or removed.

SEC. 8. Section 10946 of the Education Code is amended to read:
10946, A school-district may permit rocess to pupil records to any
. person for whom a parent of the pupil has executed written consent
. Specifying the records to be relensed and identifying the party or
.. class of parties to whom the records may be released. The recipient
. must be notified that the transrission of the information to others
~ without the written consent of the parent is prohibited. The consent

.. notice shall be permanently kept with the record fle.

‘SEC. 9. Section 10947 of the Education Code is amended to read:

v, 10947, A school district is not authorized to permit access to pupil

-_!'_lrecords to any person without written parental consent or under
""judicial order except that:

... 1a} Access to those particular records relevant to the legitimate
. educational interests of the requester shall be permitted to the

1. foliowing: i
.. (1) Schoo! officials and employaes of the district and members of
.- a-school attendance review board appointed pursuant to Section
-‘;?'-‘12501, provided that eny such person has a legitimate educational
: Interest to inspect a record.
(2} Officials and employees of other public schools or school
.;Systemns, including local, county, or state correctional facilities where
" educational programs leading to high school graduation are
. proyided, where the pupil intends o or {s directed to enroll, subject
. to the rights of parents as provided in Section 10932 T

{3) Authorized representatives of the Comptroller General of the
United States, the Secretary of Health, Education, and Welfare, an
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administrative head of an education agency, state education officials,
or their respective designees, or the United States Office for Civil
Rights, where such information is necessary to audit or evaluate a

state or federally supported education' program or pursuant to a
federal or state law, provided that except when collection of
personally identifiable information is specifically authorized by

federal law, any data collected by such officials shall be protected in -

a manner which will not permit the personal identification of
students or their parents by other than thase officials, and such
personally identifiable data shall be destroyed when no longer

needed for such audit, evaluahon and enforcement of federa] legal

requirements.

(4) Other state and local officials to the extent that mFormatlon is
specifically required to be reported pursuant to state law adopted
prior to November 19, 1974.

(5) Parents of a pupil 18 years of age or older who is a dependent
as defined in Section 152 of the Internal Revenue Code of 1354,

(8} A pupil 16 years of age or older or having completed the 10th
grade who requests such access.

(b) School districts may release information from pupil records to .

the following:
(1) Appropriate psrsons in connection with an emergency 1F the

knowlédge of-such-information is necessary to protect the health or#
.safaty of a student ar other persons.

(2), Agencies or -organizations_in connection with a students_
application for, or receipt of, financial aid; provided, that information
permitting the personal identification of students or their parents
may be disclosed only as may be necessary for such purposes as to
determine the eligibility of the pupil for financial aid, to determine

. the amount of the financial aid, to determine the condxhons which

will be imposed regarding the’ Financial aid, or to enfores the terms
or canditions of the financial aid: : o

(3) Accrediting “organizations in order to carry out their
acerediting funetions.

(4) Organizations conducting studies for, or on behalf of,

educational agencies or institutions for the purpose of developing, -
validating, or administering predictive tests, administering student ,-.

aid programs, and improving instruction, if such studies are .

conducted in such a manner as will not permit the personal ;
-identification of students or their parents by persons other than !

" representatives of such organizations.and such information will be

destroyed when no longer needed for the purpose for ‘which it is
conduetad.

(5) Officials and employees of prwate schools or school systems .
where the pupil is enrolled or intends to enrol), subject to the nghts
of parents as provided in Section 10939. Such informiation shall be in -
addition to the pupil's permanent record transferred pursuant to
Section 10938,

No person, persons, agency, or organization permitted access to
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pupil records pursuant to this section shall permit access to any
information obtained from such records by any other person,
persons, agency, or organization without the written:consent of the
pupil’s parent; provided, however, that this paragraph-shall not be
construed as to require prior parental consent when information
obtained pursuant to this section is shared with other persons within

the educational institution, agency or organization obtaining access, .-

so long as such persons have a legitimate interest in the information.:
- SEC. 9.5. Section 1094B of the Education Code is amended to
read: ' :

10948. Information concerning a student shall be furnished in
comapliance with a court order. The school district shall make a
reasonable effort to notify the parent and the pupil in advance of
such compliance if lawfully possible within the requirements of the

-wjudicial order, ) .

SEC. 10. Chapter 1.2 (commencing with:Saction 22508} is added

to Division 16.5 of the Education Code, to read: .

CHAPTER 1.2, STUDENT RECORDS
3 " : ’
i Article 1. Legislative Intent

°22509.. It is the intent of the Legislature to resolve potential

conflicts between California law and the provisions of Public Law
83-380.regarding, the confidentiality of student records"in order to
insure the continuance of federal education funds to institutions of
postsecondary education within the state, and to revise generally and
update the law relating to such records. <

This chapter shall not apply to community colleges or community
college students unless specifically provided for herein.

This chapter, except for Sections 22509.1, 22509.3, 22508.4, 22509.5,
22509.6, 22509.7, 22509.11, and 22509.14, shall not apply to private
colleges .or. universities, or to any private educational institution
operating pursuant to, or expressly excluded from the operation of,
Division 21 {commenecing with Section 28001).

Article 2, Definitions

22505.1; As used in this chapter: -

(a) “Student record” means any item of information directly
related to an identifiable student, other than directory information,
which is maintained by a college or university or is required to be
maintained by any emplovee in the performance of his duties
whether recorded by handwriting, print, tapes, film; microfilm, or
other means. . ' R -

(B) “Student record” shall not mean information provided by a
student’s parents relating to applications for -financial .aid or
scholarships, nor shall it mean confidential letters or statements of
recornmendation maintained by a college or university on or before

190—501
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Januvary 1, 1975, provided that such letters or statements are not used

for purposes other than those for which they were specifically
intended, nor shall it mean information relatad to a student compiled
by a college or university officer or employee which remains in the
sole possession of the maker and is not accessible or'revealed ta any
other person except a substitute. For purpeses of this subdivision,
“substitute™ shall mean a person who performs the duties of the
individual who made the notes on a2 temporary basis and does not
refer to a person who permanently succeeds the maker of the notes
in his or her position. ‘ :

“Student record” shall also not include information related to a
student created or maintained by a physician, psychiatrist,
psychologist, or other recognized professional or paraprofessional
acting in his professionzal or paraprofessional capacity, or assisting in
that capacity, and which is created, maintained, or used only.in
connection with the provision of treatment to the student and is not
available to anyone other than persons providing such treatment;
provided, however, that such a record may be personally reviewed
. by a physician or other appropriate professional of the student's
choice. C o

“Stiident record" shall also not mean information maintained by
a college or university law enforcement unit if the persennel of the -
Anit do not have access to student records pursuant to Section
'22509.14, if the information maintained by the unit is kept apart from -
information maintained pursuant te subdivision (a) of this section, if
the information is maintainad solely for law enforcement purposes,
and if the information is not made available to persons other than law
enforcement officials of the same jurisdiction, nor shall it mean |
information maintained in the normal course of business pertaining .
to persons who are employed by a college or university, provided
that such information relates excinsively to such person in that
person’s capacity as an employee and is not available for use for any
other purpose. '

(¢) “Directory information” means one or more of the foliowing
itemns: student’s name, address, telephone number, date and place of
birth, major field of study, class schedule, participation in officially
recognized activities and sports, weight and height of members of |
athletic teams, dates of attendance, degrees and awards received, the
most recent previous public or private school attended by the |
student, and any other information authorized in writing by the
student. - S

(d) “Access” means a personal inspection and review of a record §
or an accurate copy of a record, an oral deseription or
communication of a record or an accurate copy of a record, and a
request to release a copy of any record. " '
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Article 3. General Provisions

22509.2.. Colleges and universities may establish, maintain, and
destroy student records according to regulations sdopted by their
governing boards,

22509.3. Colleges and universities shall notify students in writing
of their rights under this chapter upon the date of the student's
enroliment next following January 1, 1977, and at least annuvally
theresafter. ' ‘ .

The notice shall take a form which reasonably notifies students of
the availability of the following specific information:

(a) The types of student records and information contained
therein which are directly related to students and maintained by the
institution. .

record, :
{c) The location of the log or record required to be maintained
pursuant to Section 22509.4, Y i .

(d} The criteria to be used by the institution in defining “officials :
and employees” -and ' in determining “legitimate educational .
interest™ as used in Section 22508.4 and subdivision (a) of Section.

(e). "The policies of the institution for reviewing and expunging
those records, ) :

(F)zThe right of the student to access to his records.”

{g) ‘The procedures for challenging the content of student
records, :

(h} The cost, if any, which will be charged for reproducing copies
of records.

(i} The categories of information which the institution has
designated as directory information pursuant to Section 22509.11.
- () Any other rights and reqguirements set forth in this chapter and
the right of the student to file a complaint with the United States
Department of Health, Education, and Welfare concerning an
alleged failure by the institution to comply with the provisions of
‘-f;;‘;io; 438 of the General Education Provisions Act (20 U.S.C.A, Sec.

g . .

w 225094, A log or record shall be maintained for each student’s
record which lists all persons, ageneies, or organizations reguesting
or receiving information from the record and the legitimate interests
th?T?FOST- -E‘UCh listing need not include:
t-{a) Students to whom access i i
295007, hom access is granted pursuant, to Section

: (b.) Parties to whom directory information is released pursuant to
Section 22509.11; .
- (e} Parties for whom written consent has been executed by the
student pursuant to Section 22509.13; or

»:{d) Officials or employess having a legitimate educaticnal
Interest pursuant to subdivision (a) of Section 22509.14.

I
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The log or record shall be open to inspection only by the student
and the college or university official or his designee responsible for
the maintenance of student recards, and to other school officials with
legitimate educational interests in the records, and - to the
Comptroller General of the United States, the Secretar}' of Health,
Education, and Welfare, an administrative head of an- edueation
agency as defined in Pubhc Law 93-380, and state .educaticnal
authontans 2s a.means of auditing the operation of the §ystem,

922509.3. Any college or university may make a reasonable charge
in an amount not to exceed.the actual cost of. furnishing copies of any
- studerit record; prowded however, that no charge may be made to-
search for or to retrieve any student record.

22509 6. Whenevera student transfers from one pubhc or private
- institution of postsecondary education to another within the state,
appropriate records or a copy thereof shall be transferred by the
Former community college, college, or university upon a request
from the student; prowded however, that.the community college,
coliégs, or university from which the student is transferring may
notify the student that his records will be transferred upon payment
’by the‘student of all fees and charg=s due the commumty college,

nght to receive a copy. of‘ the record and his nght to a hearlng to
- challenge the content of the recard.
The California State University and Colleges Board ofTrustees and .’
the Regents of the University of California may adopt rules and
regulations coneerning transfer of such records to, from, or betwenn @
schools under then’ respective JUﬂSdlCtanS "

.. Article 4. "nghts of Studenits & ”

22309 '7 Any currbnt}y enrolled or rormer studant has a nght of
RCCESS to all student records rLlatmg td himrmaintained by any public
or pnvatn collegn or umversxty, except those records which include
informiation on moté than one identifiable student, in which-case
only’ that information relating to the student.reguesting access shall .
be revealed,

Each college or university shall adopt procedures for the granting
of requests by studiﬁ'nts to inspect and review records during regular
school Hours, providéd. that access. shal] be granted no later than 13
working days foliowing the receipt of the request’ Procedures shall

include notification of the location of all official student recor ds if not
* centrally lgcated 'and the prov1d1ng of qualmed personnel to
interpret record“s where appropnate ' e

22500.8. (a) A student may waive h15 r1ght of access to any
student records devoted solely,to confidential recommendations for
career placement or postsncondary ‘admigsion; provided, that' ‘such
recommendations are used solely for the .purpose for: whichthey

were spemﬁcally mtended and provided, that the student shall be

b B e Tas R
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notified, upon’ request, of the names of all persons making
confidential recommendations. Such waivers may not be required as
a condition for admission to, receipt of financial-aid from, or receipt
of any other services or benefits from a college or university.

*.(B) .The fact that a waiver has or has not been executed pursuant
to this section shall'not be revealed to any person -other than the
perscn or persans responsible for maintenance of stident records or
the person or persons making the confidential recommendation,

(c} Nostudent may be required to sign a form saying that he has
not waived access to any confidential recommendation.

29508.9. Each college or university shall establish procedures
whereby a student may request, in writing, that information be

removed from the student's record which he alleges to:be: (1)

inaccurate; {2) an unsubstantiated personal conclusion orinference;
(3) a conclusion or inference outside of then»observer's area of
campetence; or (4) not based upon the personal .observation of a
named person with the time and place of. the observation noted.
If any of. the student's allegations are sustained, the information

shall be corrected .or removed from the student's Frecord and
destroyed. . pes

M

If any of the student's allegations are not sustained, thelrs.tudent

shall have the right to submit a writt2n statement of his objections:

to’the information. This statement shall become a part of the

. Student's rezard until such time as the information obijected to-is
+ corrected or removed. '

22509.10., Whenever there is included in any student record-

Ainformation concerning any disciplinary action taken by college or
university personnel in connection with the student, the student
shall be allowed to include in such record a written statement or
response concerning the disciplinary action. '

Article ‘B,  Privacy of Student Records

- 22509.11. Colleges and universities shall adopt policies
identifying ‘those categories of directory information as defined in
subdivision (c) of Section 22509.1 which may be released. The names
and addresses of students may be provided to & private school ar
college operating under the provisions of Division 21 (commencing
with Section 28001), provided, however, that no such private school
or callege shall use such information for other than purposes directly

“related to the academic or professional goals of the institution, and.

provided further that any violation of this provision is a
misdemeanor, punishable by a fine of not to exceed two thousand

five hundred dollars ($2,500), and, in addition, the privilege of the .

school or college to receive such information shall be suspended for

B pexfiud of two years from the time of discovery of the misuse of such
“information.

"~ Any college or university may, in its discretion, limit or deny the
release of specific categories of directory information to any public
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or private nonprofit organization based upon a determination of the
best interests of students.

Directory information may be released accordmg to local pohcy as
to any- student currently attending the college or umiversity,

provided that public notice is given at least annually of the categories

of information which the.college or university plans ko release,

No directory information shall be released regardmg any student
when the student has notified the institution in writing- that such
information shall not be released.

22509.12. Nothing in this chapter shall preclude a college or
university from providing, in its discretion, statistical data from
which no student may be identified te any public agency or entity
or private nonprofit college, university, or educational research and
development organization when such actions would be in the best
educational interests of students.

22509.13. A college or university may permit access to student
recurds to any person for whom the student has executed written
consent specifying the. records to be released and identifying the
party or ciass of parties to whom such records may be released. The
recipient must be notified that the transmission of the information
to others without the written consent of the student is prohibited.

"The consent noticé“shall be permanently kept with the'record file,

22509.14. A college or university is not authorized to permit
_aceess to student records t6 any person without'the written consent
af the student or under judicial order except- that aceess may be
permitted to the following: ;

(a). Officials and employees of the colinge or unwermty prov:ded
that any such person has a legitimate educational interest to mspect
a record. :

(b) - Authorized representatives of the Comptroller General. of the
United States, the Secretary of Health, Education, and Welfare, an
administrative head of an education agency, statée f_;ducahon officials,
or their respective designess, or the United States Office for Civil
Rights, where such information is necessary to audit or evaluate a

- state or federally supported edueation program or pursuant o a
federal or state law, provided that except. when collection of
personally :denhﬁable information is specifically authorized by
federal law, any data collected by such officials shall be protected in
a manner which will not permit the personal identification of

students or their parents by other than those officials, and such
. personally <ddentifiable data shall be destroyed when no longer -

needed for such audit, evaluation, and enforcement of federal legal
requiremeants. :

(c} Other state and local officials or nuthontles to the extnnt that
information is spnmﬁcally required to be reported pursuant to state
{aw adopted prior to November. 19, 1574. '

(d) Officials of other public or private scheools or. school systems,
including local, county, or state correctional facilities where
educational programs are provided, where the student seeks or

182

228




CH.1297)  °©° STATUTES OF 1976 - 5803

intends to enroll, or is directed ‘to-enroll, subject to the rights of
‘students as provided in Section 22509.6. X

T4 (e) Agencies or organizetions in connection with a student’s
‘application for, or receipt of, financial aid; provided, that information
-permitting the personal identification of students may be disclosed
‘anly -as may be necessary for such purposes as to determine the
‘eligibility of the student for financial aid, to determine the amount
‘6f the financial aid, to determine the conditions which will be

" Yimposed regarding the financial aid, or to enforce-the terms or

;ponditions of the financial aid.

7 (f) Accrediting organizations in order to carry out their

‘grcredifing functions,

¢#i'(g) Organizations conducting studies for, or on behalf of
ieducational agencies or institutions for the purpose of developing,
i validating, or administering predictive tests, admisistering student

~aid programs, and improving instruction, if such studies are

conducted in such a manner as will ‘not permit the personal
jdentification of studants or their parents by persons other than
representatives of such organizations and such.information wiil be
‘destroyed when no longer needed for the purpose:for which it is
conducted. ' e

(=138

knowledge of such information is necessary to protect the health or
?s_"il‘fety of a student or other persons, or subject to such regulations as
fiay*be issued by the Secretary of Health, Education, and Welfarg.
= No person, persons, agency, or organization permitted access to
sfudent records pursuant to this section shall permit access to any
dnformation “obtained from ‘such records by any other person,
iPersons, agency, or organization without the written consent of the
iitgdgnt; provided, however, that this paragraph shall not be
construed a5 to require prior student consent when information
gotained pursuant to this section is shared with other persons within
‘Ifhe educational institution, agency or organization obtaining acesss,
gg__-*'lpng as such persons have a legitimate educational interest in the
infarmation. :

_22509.15. Information concerning a student shall be furnished in
compliance with a court order. The college or university shall make
hareasonable effort to notify the student in advance of such
fompliance if lawfully possible within the reguirements of the
judicial order,

22509.16. The service of a subpoena upon a collega or university
.E,..T,}}Qloyee solely for the purpase of causing him to preduce 2 schdol
[‘TEESF,@ pertaining to any student-may be complied with by such
haiPlovee, in lizu of personal appearance as a witness in the

- Broceeding, by submitting to the court, or other agancy issuing the

%&‘aena, at the time and place required by the subpoena, a copy of
m@?ﬁ?crd, accompa.ni_ad by an affidavit certifying that such copy
gﬁi:":?? copy of the original record on file in the college or university

ce-The copy of the record shall be in the form of a photostat,
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microfilm, microcard, or miniature photograph-  or orh'e""‘"
photographic copy or reproduction, or an enlargement thereof :I,"::
22508.17. The California State University and Colleges Boarc.l oF:
Trustees shall adopt uppropriate rules and regulations to insure tha
orderly implementation of this chapter. i
£2509.18. The provisions of this chapter shall be applicable to the ;
University of California upon the ndoption of a resolution by tha'
Regents of the University of Culifornia making the provisions #5?
. ey

applicable. o
SEC. 11. Section 25430.1 of the Education Code is amended o™
read: o

23430.1. " As used in this chapter: :
(2} “Student record” means any item of information directty ,
N ¥ . -4
related to an identifiable student, other than directory information,’;
which is maintained by a community college or required to he”
maintained by any employee in the performance of his dutjes .
whether recorded by handwriting, print, tapes, film, microflm ar
other means. : i
“Student record” shall not mean information provided by a®
student's parents relating to applications for financial aid &3
seholarships, nor shall it mean confidential letters and statements of
recommendations maintained by a community coliege on or before <
January 1, 1975, provided that such letrers or statements are not used' !
for purposes other than those for which they were specifically:
intended, nor shall it mean information related to & student compiled. ;-
by a community college officer or employee which remains in the
sole possession of the maker and is not accessible or revealed to any
other person except a substitute. For purposes of this subdivision, *
“substitute” shall mean a person who performs on a temporary basis -
the dutiss of the individual whe made the notes and does not refer
to a person who permanently suceeads the maker of the notes in his |
or. her positian. o
“Student record” shall also not include information related to a . Q
student created or maintained by a physician, psychiatrist, -
psychologist, or other recognized professional or paraprofessional .»
ncting in his professional or paraprofessional capacity, or assisting in &~
that capacity, and which is created, maintained, or used only in*
connection with the provision of treatment to the student and is not,
available to anyone other' than persens providing such treatment;:
provided, however, that such a record may be personally reviewed
by a physician or other appropriate professional of the student’s;
choice, C . oo
(b) “Student record” shail not mean information maintained by
1 comrnunity college law enforcernent unit if the. personnel of the
unit do not have access to student records pursuant to Section
25430.15, if'the information maintained by the unit is kept apart Froﬂ"n_
information maintzined pursuant to subdivision (a} of this section, if
the information is maintained solely for law enforcement purposes, |
and if the information is nat made available to persons other than law .
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enforcement officials of the same jurisdiction, nor shall it rnean
information maintained in the normal course of business pertaining
to persons who are employed by a community college, provided that
such information relates exclusively to such person in that person's
capacity as an employee and is not available for use..For'any other
purpose.

{¢) "Directory information"” means one or.mare cF the fellowing
itemns: student’s name, address, telephone number, date and place of
birth, major field of study, class schedule, participation in officially
recogmzed activities and sports, weight and height of members of
athletic teams, dates of attendance, degreas and awards received, the
most recent previous public or private school attended by the
student, and any other mFormatmn suthorized in writing by the
student

(d) “Access” means a personul mspectlon and review of a record
or an accurate copy of a .record, an oral description or
communication of a record or an accurate copy of a record, and a
request {o release a.gopy of any record.

SEC. 12. Section 23430.3 of the Education Code is amended to

road "P
25430.3. Community college dlStl‘lC‘tS shall notify students in

writing of their rights under this chepter upon the date of the -

student's énrollifent next following its effective date, and at least
annually thereafter, The notice shall take a férm which reasenably

notifies students of the “availability DF the followmgﬂ specific
information: Wy : i

=

{a} The typss of student records and mformahon contained

" therein which are directly related to students and maintained by the

institution.

(b} The official rESpOI‘ISlb]E for the maintenance of each type of
record.

(e} The location of the log or record required to be maintained
pursuant to Section 25430.4. .

(d) The criteria to be used by the institution in defining “officials
and employees and in determining “legitimate educational
interest™ as used in Section 25430.4 and subdmsmn (a) of Section
25430.15.

{e} The pohc:es of the institution for reviewing and sxpunging
those records.

{f) The right of the student to access to his records.

" {g) The procedures for challenging the content .of student
records :

{h) The cost 1Fanv whxeh will be charged for reprodumng copies
of records.

{) The categories of mForrnatlon which the institution has
designated as directory information pursuant to Section 25430.12.

(i} Any other rights and requirements set forth in this chapter and
the right of the student to file a complaint with the United States
Department of Health, Education, and Welfare concerning an
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allegad failure by the institution to comply with the provisians of
Section 438 of the Generdl Education Provisions Aet (20 U.S.C.A.
1232g), . . . e

SEC. 13. Section 25430.4 of the Education Cede is repealed.

SEC. 14. ' Section.25430.4 is added to the Education Code, to read:

25430.4. A log or record shall be maintained for each student's
record which lists all persons, agencies, or organizations requesting
or receiving information from the record and the legitimats interests
therefor. Such listing need not include:

(2) Students to whom aceess is granted pursuant te Section
25430.8; ‘

(b) Partiss to whom directory information is released pursuant to | -

Section 25430.12; . ) ]

{c) Parties for whom written consent has been executed by the
student pursuant to Section 25430.14; or

(d) Officials or employess having a legitimate educational
interest pursuant to subdivision {a) of Seclion 25430.15.

The log or record shall be open'te inspection anly by the student
and the community college official or his designee respensible for the
maintenance of student records, and to other school officials with
legitimate educational interests in the records, "and to the
Comptrollér General of the United States, the Secretary of Health,
Education, and Welfare, an administrative head of an education
agency as defined in Public Law 93-380, and state Feducational
authorities as a means of auditing the operation of the system.

SEC. 15. Section 25430.5 of the Education Codeé is amended to
teadin ey e e o

25430.,5. Any community college may miake a reasonable charge

in an amount not to exceed the actual cost of furnishing copies ofany
* student record; provided, however, that no charge shall be made for
“furnishing (1) up to two transcripts of students’ records.or {(2) up to
“two verifications of various records of students. No charge may be

made to search for or to retrieve any student record. |
SE‘.C?"’IS. Section 25430.7 of the Education Code is amended to
read: :

"25430.7. Whenever a student transfers from one community
college or public or private institution of postsecondary education to
another within the state, appropriate records or a copy thereof shall
be transferred by the former community college, college or
university, or school or school distriet upon a reguest from the
student; provided, however, that the community college, college or
university, or school or school district from which the student is
transferring may notify the student that the student’s records will be
transferred upon payment by the student of all fees and charges due
the community coliege, college or university, or school ar schoal

district. Any community college, college or-university, or school.or -

school district making such a transfer of such records shall not_iFy; the
student of his right. to receive a copy of the record and his right to
a hearing to challenge the content of the record. S
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“The Board of Governors of the Celifornia Community Colleges ™
may adopt rules and regulations concerning transfer of such records,
to, from, or between schools under its jurisdiction,

SEC. 17. Section 234308 oF the Educahon Code is amended to
read: - -
| 25430.8. Any currently enrolled or former student has a right to
access to.any-and.all student records retating to him maintained by
cormunity-colleges. The editing or withholding of any such records,
except as provided for in this chapter, is prohibited.
" Each community college district shall adopt procedures for the
granting of requests by students to inspect and review records during
regular school hours, provided that access shall be granted no later
than 15 working days following the date of the request. Procedures
shall include notification of the location of all official student records
if not centrally located-and the providing of quahﬁnd personnel to
interpret rﬂcords where appropriate.
SEC. 17, Sectmn 25430.9 of the Education Code is amended to

]

read: :

254308, A student may wawe “his right to access to- student
records devoted solely to confidential recommendations for career
placement or postsecondary  admission; provided, that such
recommendations are used solely for the purpase for which they
were-specifically intended,.and provided, that the studentshall be
notified, upon request, of the nam@s of all persons making
confidential recommendations. Such waivers may.not be reguired as
. l a condition for admission to, receﬁ:mhrof financial aid from, or receipt
@ : of any other services or benefits from a community college.

SEC 18. Section 25430.10 of the Educahon Code is dmended to
rea -

25430.10, {a) Any student may file a written request with the
chief administrative officer of a community college district to correct
or remove information recorded in his student records which he
alleges to be: (1) inaccurate; (2) an unsubstantiated personal
conclusion or inference; {3) a conclusion or inference outside of the
observer's area of competence; or (4) not based an the personal
observation of a named perscm with the time and place of the
observation noted.

(b) Within 30 days of rece1pt of such request, the chief
administrative officer or his designee shall meet with the student and
the certificated employee who recarded the information in question,
if any, and if such employee is presently employed by the community
college district, The chief administrative officer or his designee shall
then sustain or deny the allegations.

* If the chief administrative officer or his designee sustains any or all
of the allegations, he shall order the correction or removal and
destruction of the information.

If the chief administrative officer or his designee denies any or all
of the allegations and refuses to order the corrzetion or removal of
the information, the student may, within 30 days of the refusal,
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appeal the decision in writing to the governing beard of the
community college district,. - .

(o) Within 30 days of receipt of such an appeal, the governing
board shall, in closed session with the student and the certificated
employee who recorded the information in question, if any, and if
such employes is presently employed by the community college
district, determine whether to sustain or deny the allegations,

If the governing board sustains any or all of the allegations, it shall
order the chief administrative officer or his designee to immediately
correct or remove and destroy the information.

The decision of the governing board shall be final.

Records of these administrative proceedings shall be maintained in
a confidential manner and shall be dastroyed one year after the
decision of the governing board, unless the student initiates legal
proceedings relative to the disputed information within the
preseribed period. _ :

(d) If the final d=cision of the governing board is unfavorable to
the student, or if the student accepts an unfavorable decision by the
chief administrative officer, the student shall have the right to submit
a written statement of his objections to the information. This
statement shall become a part of the student’s record:until such tinie’

“*ag the information objected to is corrected or removed.

SEC. 19, Section 25430.12 of the Education Code is amended to
read: o T B : .

25430.12. Community college districts shall adopt a palicy
identifying those categories of directory information as defined in-
subdivision (¢} of Section 25430.1 which may be released. The names
and addresses of students may be provided to a private school or
college operating under the provisions of Division 21, provided,
however, that no such private school or college shall use such
information for other than purposes directly related to the academic
or profsssional goals of the institution, and provided further that any
violations of this provision is a misdemeanor, punishable by a fine of
not to exceed two thousand five hundred dollars ($2,500), and, in
addition, the privilege of the school or college to receive such
information shall be suspended for a period of two years from the
time of discovery of the misuse of such information.

Any community college district may, in its diseretion, limit or deny
the release of:Specific categorizs of directory information to any
public or private nonprofit organization based upon a determination
of the best interests of students. _

Directory information may be released according to local policy as
to any student currently attending the community college;, provided
that public notice is given at least annually of the categories of
information which the district plans to release and of the recipients.
No directory information shall be released regarding any student
when the student has notified the school that such information shall
not be released, ' '

SEC. 20. Section 25430.14 of the Education Code is amended to
read:

£3AN Rnen 80
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N

25430.14. A community college district may permit access to
student records to any person for whom the student has executed
. written consent specifying the records to be released and identifying
the party or class of parties to whom the records may be released.
The recipient must be notified that the transmission of the
_ information to others without the written consent of the student is
prohibited. The consent notice shall be permemently kept with the
~ record file,

SEC. 21. Section 25430.15 of the Education Code is amended to

reatd: :
+25430.15. © A community college or community college district is
. not authorized -to permit access to student records to any person
without the written consent of the student or under judicial order
, -except that access may be permitted to the following:
{a) Officials and employvess of the community college; provided,

. that any such person has a legitimate educational interest to inspact
a record. :

(b} Authonzed representatives of the Comptroller General ofthe

" United States, the Secretary of Health, Education, and Welfare, an
- administrative head of an education agency, state educﬁtmn officials,
or their respective designees or the United States Office of Civil

Rights, where such information is necessary to audit or evaluaté a .

state ar Federally supported education program or pursuant to a
federal or state law, provided that except when collection of
personally \dentlﬁaole information is spetifically authorized by
federal law, any data collected by such officials shall be protected in
a .manner which will not pérmit the personal identification of

students or their parents by other than those officials, and such.

personally identifiable data shall be destroyed when no longer
needed for such sudit, evaluation, and enforcement of federal legal
. requirements. i

{e) Other state and local officials or authorities to the extent that

information is specifically required to be reported pursuant to state
- law adopted prior to November 18, 1974,

(d} Officials of other public or prwate schoals or school systems
including local, county, or state correctional facilities where
educational programs are provided, where the student seeks or
intends to enroll, or is directed to enroil, subject to the rights of
students as prowded in Section 25430.7.

(e) Agencies or organizations in connection with a student's

~ application for, or receipt of, financial aid; provided, that information

permitting the personal identification of students may be disclosed

only as may be necessary for such purposes as to determine the
eligibility of the student for finanecial aid, to determine the amount
of the financial aid, to determine the conditions which will be
imposed regarding the financial aid, or to enforee the terms.or
conditions of the financial aid.

{F} Accrediting organizations in order to carry out their
accrediting functions. '
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{g) Organizations conducting studies for, or on behalf of,
educational agencies or institutions for the purpose of developing,
validating, or administering predictive tests, administering student
aid programs, and improving instruction, if such studies. ars
conducted in such a manner as will not permit the personal
identification of students or their parents by persons other than
representatives of such organizations and such information will be
destroyed when no longer needed for the purpose for which it is
conducted. :

(h) Appropriate persons in connection with an emergency 1f the
knowledge of such information is necessary to protect the health or
safety of a student or other persons, or subject ta such regulations as
may be issued by the Secretary of Health, Education, and Welfare,

No person, persons, agency or organization permitted access to
student records pursuant to this section shall permit access to any
information obtained from such records by any other 'person,
persons, agency or organization without the written consent of the
student; provided, however, that this paragraph shall not be
construed as to rsquire prior student consent when information
obtained pursuant to this section is shared with other persons within
the educational institution, agency or organization obtaining access,
so long 48, such persons have a legitimate educational interest in the
information. e

SEC. 21.5. Section 25430.16 of the Educatxon Code is arnended to
read: .. 0% B .

25430.16. " Information conCﬂx:ﬁmg a student shall be furnished in

compliance with a court arder. The community college distriet shall
make a reasonable effort to notify the student in advance of such
compliance if lawfully” possible within the requirements of the
judicial order. .

SEC. 22. No specific appropriation is contasined in this act

because this act merely affirms for the state that which: has been .

declared existing law or regulation through action by the federal
government and because general compliance with this act is a
condition of the continued receipt of federal funds.
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CHAPTER 1347

An act to-amer'zd Section 49062 of, and to add Section 49452.5 to,
the Education' Code, relating to pupil health, and making an
appropriation therefor.

[Approved by Governar September 30, 1980. Filed with
Secretary of State September 70, 1980.)

The people of the State of California do enact as follows:

SECTION 1. Section 49062 of the Education Code is amended to
read: .

49062. School districts shall establish, maintain, and destroy pupil
records according to regulations adopted by the State Board of
Education. Pupil records shall include a pupil's health record. Such
regulations shall establish state policy as to what itemns of information
shall be placed inte pupil records and what informaton is
appropriate to be compiled by individual school officers or
employees under the exception to pupil records provided in
subdivision (b) of Section 49061. No pupil records shall be destroyed

except pursuant to such regulations or as provided in subdivisions.

(b) and (¢) of Section 49070.

SEC. 2. Section 49452.5 is added to the Education Code, to rzad:

49452.5, %The governing board of any school district shall, subject
to Seciion “49451 and in addition to the physical examinations
required pursuant to Sections 208,321, and 323.7 of the Health and
Safety Code, provide for the sereening of every female pupil in grade
7 and every male pupil in grade 8 for the condition lmown as scoliosis,
The sereening shall be in accord with standards established by the
Depsartment of Education. The screening shall be supervised only by
gualified supervisors of health as specified in Sections 44871 to 44878,
inclusive, and Section 49422, or by school nurses employed by the
distriet or the county superintzndent of schools, or pursuant to
contract with an egency authorized to perform such services by the
county superintendent of schools of the county in which the district
is located pursuant to Sections 1750 to 1754, inclusive, and Section
49402 of this code, Section 485 of the Health and Safety Code, and
guidelines established by the State Board of Education.” The
screening shall be given only by individuals who supervise, or who
are eligible to supervise, the screening, or by certificated employess
of the district or of the county superintendent of schools who have
received in-service training, pursuant to rules and regulations
adopted by the State Board of Education, to qualify them to perform
such screenings. It is the intent of the Legislature that such
screenings be performed during the regular schoolday and that any

staff tirme davoted to such activities be redirected from other’

ongoing activities not related to the pupil's health care.
In-service training may be conducted by orthopedic surgeons,
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physicians, registered nurses, and physical therapists, who bave
received specialized training in scoliosis detecton.

. The governing board of any school district shall provide for the
notification of the parent or guardian of any pupil suspected of
having scoliosis. The notification shall include an explanation of
scoliosis, the significance of treating it at an early age, and the public
- services available, after diagnosis, for treatment Referral of the pupil
and the pupil’s parent or guardian to appropriate community
resources shall be made pursuant to Sections 49426 and 49456,

No action of any kind in any court of competent jurisdiction shall
lie against any individual, authorized by this section to supervise or
give a screening, by virtue of the provisions of this section.

SEC. 2. The sum of three hundred forty-seven thousand four
hundred seventy-one dollars (§347,471) is hereby appropriated from
the General Fund to the Controller for allocation and disbursement
to local agencies and school districts pursuant to Section 2231 of the
Revenue and Taxation Code to reimburse them for costs mandated
by the state and incurred by them pursuant to this act, including, but
ng limited to, screening, recordkeeping, referral, follow up, and

inistration of the program. ,
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An act to amend Sections 1296, 2557, 8152, 8153, 17717.5, 17722,
17749, 17780, 35031, 39363, 41872, 44251, 44662, 44663, 44664, 44682,
44683, 44684, 44685, 44687, 44688, 44685, 44882, 44884, 44901, 44932,
44933, 44934, 44535, 44936, 44937, 44938, 44943, 44544, 445848, 44949,
44055, 44956, 44957, 46142, 46144, 46147, 48430, 49067, 52302.5, 528353,
59838, 54060, 56723, 56782, 60240, 60246, 60602, 60603, 60604.5, and
62000 of, to amend the heading of Article 3 (commencing with
Secton 44681) of Chapter'3.1 of Part 25 of, to amend and renumber
Section 48438 of, to amend and repeal Sections 42241 .4, 44855, and
51295 of, to add Sections B154, 14002.1, 14002.2, 17717.7, 17751; 33308.5,
35160.5, 41301.3, 41868, 42238.9, 42250, 44227.5, 44277, 44278, 44279,
44830.3, 44885.5, 44948.,3, 44948.5, 44955.5, 44936.5, 45023.4, 43100.5,
45104.5, 451085, 45108.7, 45256.5, 48260.5, 48431.6, 48431.7, 48438,

48440, 51225.3, 51225.4, 51226, 51228, 52048, 52049, 52304.1, 52333, -

54028, 56774.5, 60247, 60603.5, 62048, 60249, 60604.7, and 76006 to, to
add and repeal Sectons 42238.1, 42238.2, 42238.4, 42238.7, and 42238.8
of, to add Chapter'll {commencing with Section 11000} to Part 7 of,

 Article 7 {commencing with Section 33600} to Chapter 4 of Part 20

of, Article 4.5 (commencing with Section 42290) to Chapter 7 of Part
24 of, Article 7.5 (commencing with Section 44325) and Article 9
(cormmencing with Section 44360) to Chapter 2 of Part 25 of, Chapter
3.1 (commencing with Section 44689.5) to Part 25 of, Chaptsr 3.3
(commencing with Sechon 44700) to Part 25 of, Article 8
{commencing with Section 46200) to Chapter 2 of Part 26 of, Article
7 (commencing with Section 48070) to Chapter 1 of Part 27 of, Article
23 (commencing with Section 48843) to Chapter 4 of Part 27 of,
Artitle 7.5 (commencing with Section 524509 to Chapter 9 of Part 28
of, Article 2.5 (commencing with Section 54650) to Chapter 9 of Part
29 of, Chapter 6 {(commencing with Section 38800) to Part 31 of,
Article 8 {commencing with Section 60700) to Chapter 5 of Part 33
of, Part 35 (commencing with Section 63000) to, and Article 6
(commenecing with Section 695600) to Chapter 2 of Part 42 of, to add
and repeal Chapter 3.4 (commencing with Section 44750) of Part 25
of, to repeal Sections 1275, 42937, 42239.1, 42239.5, and 42239.8 of, to
reapg_aal Chapter 2 (commencing with Section 44200) of Part 25 of, and
Article 8 (commencing with Ssction 56770) of Chapter 7 of Part 30
of, to repeal and add Sections 42238, 42238.5, 422386, 42239, 46145,
and 52616 of, to repeal and add Article 4 (commencing with Section
42280) of Chapter 7 of, and Article 10 (commencing with Section
41850) of Chapter 8 of, Part 24 of, Article 4 (comrencing with
Sech_on 44480) of Chapter 3 of, and Article 2 (commencing with
Section 44880) to Chapter 3.1 of, Part 25 of, and Article 1
(CDM_enci.ng with Section 48500) of Chapter 6 of Part 27 of, the
Education Code, to amend Sections 3543.2, 3543.4, 35040, and 66493
of the Government Code, to amend Sectons 72, 17024.5, 17048,
17093-7, 17063, 17137, 17932, 18033, 18681.1, 18684, 18685, 18685.07,
8699, 18802, 18934, 19062.11, 19405, 19414, 23701d, 23701q, 24305,
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following:

(1) Remand  the matter to the governing board for
reconsideration and may .in addition order the pupil reinstated
pending such reconsideration, -

(2) Granta hearing de novo upon reasonable notice thereof to the
pupil and to the governing board, The hearing shall be conducted in
conformance with the rules and regulations adopted by the county
board under Secton 48918,

(b} In all other cases, the county‘board shell enter an order either
affirming or reversing thn decision of the governing board. In any
case in which the county board enters a decision reversing the local
board, the county board may direct the local board to expunge the
record of the pupil and the records of the district of any references
to the expulsion action and such expulsmn shall be deermned not to
have occurred.

48924. The decision of the county board of education shall be final
and binding upon the pupil and upon the govarning board of the
school district. The pupil and-the governing board shall be notified
of the final order of the county board, in writing, either by personal

service or by certified mail. The order shall become final when
rendered.

480925. As used in this article:

(a) "Day” means a calendar day unless othnrwxse specmcally
provided.

(b) “Expulsion’ means removal of a pupil from (1) the immec‘xiate
supervision and control, or (2) the general supervision, of school
personnel, as those terms are used in Secton 46300.

(c) "Schoolday” means a day upon which the schools of the
district are in session or weekdays during the summer recess.

(d) “Suspension” means removal of a. pupil from ongoing
instruction for adjustment purposss. However, ‘suspension” does
not mean any of the following:

{1) Reassignment to another sducation program or class at the
same school where the pupil will receive continuing instruction for
the length of day prescribed by the governing bos_rd for pupils of the
same grade level.

{(2) Referral to a certificated employee designated by the
principal to advise phpils. v

(3) Removal from the class, but without reassignment to another
class or program, for the re mainder of the class period without
sending the pupil to the principal or the principal's designee as
provided in Section 48910. Removal from a particular class shall not
occur more than once every five schooldays.

(e) “Pupil” includes a pupil's parent or guardian or legaJ counsel.

SEC.92. Section 49067 of the Education Code is amended to read:

49067. (a) The governing board of each school district shall
prescribe regulations reguiring the evaluation of each pupil's
achievement for each marking peried and requiring a conference
thh or a written report to, the parent of each pupil whenever it
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becomes evident to the teacher that the pupil is in danger of failing

a course. The refusal of the parent to attend the conference, or to
respond to the written report, shall not preclude failing the pupil at
- the end of the grading period. -~ &+ . '

" (b) The governing board of any school district - may adopt
regulations authorizing a teacher to assign a failing grade to any pupil
whose unexcused absences from the teacher's class equal or exceed
2 maximum number which shall be specified by the board.
Regulations adopted pursuant to thi§ subdivision shall inchude, but
not be limited to, the following:

(1) A reasonable opportunity for the pupil or the pupil's parent or -

guardian to explain the absences.

(2) A method for identification in the pupil's record of the failing - ‘
grades assigned to the pupil on the basis of excessive unexcused

absences. -

(c) Notwithstanding the provisions of subdivision (a) of Section
49061, the provisions of this section shall apply to the parent or
guardian of any pupil without regard to the age of the pupil.

SEC. 93. Section 51225 of the Education Code is amended to read:

51225. No pupil shall receive a diploma of graduation from high
school who has not completed the course of study prescribed by the
governing board. Requirements for graduation shall include:

(a) English. '

(b) American history.

{c} American government.

(d) Mathematcs.

(2) Science,

(f) Physical educabon, unless the pupil has been exempted

pursuant to the provisions of this code. '

{(g) Such other subjects as may be prescribed.

The governing board, with the active involvement of parents,
administrators, teachers, and students, shall, by January 1, 1979, adopt
alternative means for students to complete the prascribed course of
study which may include practical demonsiration of skills and
competencies, work experience or other outside school experience,
interdisciplinary study, independent study, and eredit earned at o
postsecondary  institution. Reguirements for graduation and
specified alternative modes for completing the prescribed course of
study shall be made available to students, parents, and the public.

This section shall remain in effect untl july 1, 1986, and as of that
date is repealed unless a later enacted statute which is chaptered
before July 1, 1988, deletes or extends that date.

SEC.94. Section 51225.3 is added to the Education Code, to read:

51225.3. (2) Commencing with the 1986-87 school year, no pupil -
shall receive a diploma of graduation from high school who, while in .

grades 9 through 12, has not completed:

(1) At least the following numbers of courses in the subjects
specified, each course having a duration of one year. '

{A) Three courses in English.
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to the Smdent Aid Cormmsswn for administration costs incurred -

pursuant to Article 6 (commencing with Section 69600) of Chapter
2 of Part 42 of the Education Code, the following surns:

(2) For the 198584 fiscal YEaT .. murrovemcroerorees e £100,000
(b) For the 1984-85 fiscal year........... e rnes 100,000 '

SEC. 235. Notw1thstandmg Section 3523 of the Elections Code or
any other provision of law to the contrary, if the Legislature adopts
Assembly Constitutional Amendment 44 during the 1983-84 Regular
. Session, it shall be submitted to the voters by the Secretary of State

at the first special or regular statewide election conducted on or after
June 5, 1984, and occurring at least 131 days after the adoption 6f the
measure by the Legislature.

SEC, 237, 'Notwithstanding Section § of Article XIII B of the
California Constitution and Section 2231 or 2234 of the Revenue and
Taxation Code, no appropriation is made by this act for the purpose
of making reimbursement pursuant to these sectioms. It is
recognized, however, that a local agency or school district may
. pursue any remedies to obtain reimbursement available to it under
Chapter 3 (commencing with Section 2201) of Part 4 of Dwmon 1
of that code,

SEC. 238. Notwithstanding Section 2231.5 of the Revenue and
Taxation Code, this act doss not contain a repealer, as required by
that section; therefore, the provisions of this act shall remain in effect
unless and until they are amended or repealed by a later enacted act.

SEC, 239, This act is an urgency stahute necessary for the
immediate preservation of the public psace, health, or safety within
the meaning of Article IV of the Constituton end shall go into
immediate effect. The facts constituting the necessity are:

In order to permit this act to become operative as early as possible
in the 198384 school year, and so facilitate the orderly

administration of the publi¢ school systam it is necessary that thisact -

take effect umnndxately
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' CHAPTER 593 L

An gzt fo amend Sections 67143 and 76243 of, and o add Sections

67134 and 76234 to, the Education Code,. relatmg to postsecondary
education.. _ . ,

[Apprnved by Governor Sentember 20, 1989. Fﬂed Wlth
Secretary of Stute Snptember al, 1989]

The people of rbe State of C‘alzforﬂ:a do enact as foﬂows

SRS

SECTION 1. Section 67134 is added to the Educatmn Code to
read o eanriE

67134. Whensaver there is mc]uded in any student record
information concerning any disciplinary action taken-by a college or
university in connection with any alleged sexual assault or physical
abuse, including rape, foreed sodomy, foread oral copulation, Tape: by
a forew'n object, sexual battery, or threat of sexual assault, or‘any
conduct that threatens the health and safety of the alleged vietim,
the alleged victim of that sexual assualt or physical abuse shall, b=-
informed within three days of the results of any: disciplinary acdtion
by the college or university and the results of.any appeal. The alleged
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-+ (B) Appropriate persons in connection with an emergency if the
- knowledge of that information is necessary to protect the health-or
safety of & student or’ other persons, or subject to any regulations
issued by the Secretary.of Health, Education, and Welfare.: -
- No person, persons, agency, or organization permitted access to
student records pursuant to this section shall permit access to any
information obtained from those records. by eny other-person,

persons, agency, or organization without the written consent of the |

student, provided that this paragraph shall not reguire prior student
consent when inforrmation cbtained pursuantto this section is shared
with' other persons-within the edicational institution, agency or
organization obtaining access, so' long as those persons have. a
- legitimate educatonal interest in the information. :
(b}  The alleged victim of any sexual assault or physical abuse,
including rape, forced sodemy, forced oral copulation, rape by.a
foreign ebject, sexual battery, or threat or assault, or any conduct that
threatens the health andwsafety of the alleged victim, which is the

(5

basis of any disciplinary action taken by a college or university, shall

be permitted access, to that informaton. -For the purposes of this

subdivision, access to student record information shall be jn the form %"

of natice of the Tesults of any disciplinary action by the college.or
university. _and'lt}‘;‘l,e{.rvesulj:s of any appeal, which shall be provided'to

the zlleged vicfim withip thrge days following that disciplinary

action dt-appedl’ The atleged vietim shall keep the results of that
discipliriary @ction and appeal confidential. ok
SEC. 3. Section 76234 is added to the Education Code, ta read:
76234: Whenever there is included in any student record
information concérning any disciplinary -action taken by -a
community college in connection with any alleged sexual assault or
physical abuse, including rape, forced sodomy, forced oral

copulation, rape by a foreign object, sexual battery, or-threat of .

sexual assault, or any conduct that threatens the health and safety of
the alleged victim, the alleged victim of that sexual assuall or physical
abuse shall be informed within three days of the resuits of any
disciplinary acHon by the community college and the results of any

appeal. The alleged victim shall keep the results of that disciplinary

action and appeal -confidential. o il
SEC. 4. Section 76243 of the Education Code is amended toread:

A

76243. - (a) A community college or community college district is .

not authorized to permit access to student records to any person

-without the written consent of the student or under judicial order:

except that access may be permitted to the following: wL L

s

(1) Officials and employees of the.community college, if: that :
person bas.a legitimate educational interest to-inspect & record.t -

(2) Authorized representatives of the Comptroller Gerieral of the-

o

United States, the Secretary of Health, Education, and Welfare;an ;

sdministrative head of an educaton agency, state education ofﬁcigl'ls.:,
or their respective designess or the United:States Office of Civil

Rights, where that information is necessary to audit or evalhate a’
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including rape, forced sodomy, forced oral copulation,’ rape:by a
foreign object, sexual battery, or threat or assault, or any conduct'that
‘threatens the health and safety.of the alleged victim, which is.the
basis of any disciplinary action taken by a community college; shall
be permitted aceess to that information: For the purposes of this
‘subdivision, access to student record information shall be in the form
of notice of the results of any disciplinary acton by the community
college and the results of any appeal, which shall be provided.to the
alleged victim within three days following that disciplinary action or
appeal: The alleged victim shall ke*’p the rﬂsults of that d1sc1p1mary
action and appeal confidential.’ -

SEC.5. Notwithstanding Section 17u10 of the GDVErnmont Code
if the Commission on State Mandates determines: that this act
contains costs mandated by -the state, reimbursement to local
agencies and school districts for those costé shall be made pursuant
to Part 7 {commencing with Section 17500) of Division 4 of Title 2
of the ‘Government Code. If the statewide cost of the claim for
reimbursement does not exceed one million dollars {§1,000,000,
. reimbursement shall be made from the State Mandates Claims Fund.

Notwithstanding Section 17580 of the Government .Code, unless
otherwise-specified in this act, the provisions of this actshall become

© operative on’the sarmne date. that the act takas erfect pursuant to the
California Cemstztutu_m " o L
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BILL NUMBER: RB 1539 CHAPTERED 08/2B/93

CHAPTER  5&1 - : .
FILED WITH SECRETARY OF STATE SEPTEMBER 2B, 193
APPROVED BY GOVERNOR  SEPTEMBER 27, 1993

PASSED THE ASSEMBLY SEPTEMBER 10, 189983 )
PASSED THE SENATE .SEPTEMBER B, 1993

AMENDED IN SENATE  AUGUST 30, 19553

AMENDED IN SENATE  JULY 13, 19853

AMENDED IN ASSEMBLY . MAY 26, 19G3

BMENDED IN BRSSEMBLY  APRIL 20, 1593

INTRODUCED BY 2Assembly Member Honeycutt
MARCH 4, 1883

An act to add Section 49076.5 to the Education Code, relating
to pupils. .

LEGISLATIVE COUNSEL'S DIGEST

BB 1538, Honeycutt. Pupil records: access by law
enforcement. : . '

Existing law makes variocus provisions for the protection of
the privacy of pupil records. Existing law prohibits a school
district from permitting access to pupil records without written
parental consent or under judicial order, excent under limited
circumstances. Existing law also requiress that when a pupil
transfers from one school district to another or to a private
school, or transfers from a private school to a school district
within the state, the pupil's permanent record or copy thereof
be transferred by the former district or private school upon a
reguest from the district or private schoocl where the pupil
intends to enrell.

This bill would regquire school districts to provide
designated peace officers, as defined, with any infeormation
specific to a particular child's identity and locatien that
reletes to the transfer of that pupil's rzcords when probable
zause exists that the pupil has been kidnapped, that the pupil's
apductor may have snroplled the pupil in a school, and that the
law enforcement agency has begun an active investigation.

This bill, by placing new responsibilities on school
districts relating to tha release of pupil records to designated
law enforcement officials, would thereby impose a
state-mandated local program.

Tne California Constitution reguires the state to reimburse
local agencias and school districts for certain costs mandated
oy the state. Statutory provisions establish procedures for
naking that reimbursement, including the cresation of a State
Yandates Claims Fund to pay the costs of mandates which do not
axceed 31,000,000 statewidz and other procedures for claims
whose statewide costs exceed §1,000,000.

This bill would provide that no reimbursement shall be mades
from the State Mandates Claims Fund for costs mandated by the
state pursuant to this act, but would recognize that local
agencies and school districts may pursue any availlable remedies
to seek reimbursement for theses costs.
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The bill would become operative on the July 1 following the
date oa which the bill takes effect.

i THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 49076.5 is added to the Education Codes, to
read: . :
49076.5. (a) Wetwithstanding Section 48076, each schocl
district shall release any information it has specific to a
particular pupil's identity and location that .relates to ths
transfer of that pupil's records to another school district
within this states or any other state or to a private schocl in
this state to a designated peace officer, upon his or hex
reguest, when a proper police purpose exists for the use of that
information.

(b} In order to protect the privacy interests of the pupil, a
request to a school district for pupil record information
pursuant to this section shall meet the following requirements:

{1) For the purpocses of this sectlen "propesr police purpose"
means that probable cause sxists that the pupil has been
kidnapped and that his or her abductor may have enrolled the
pupil in a schoel and that the agency has begun an active

" investigation. ) .

{2) Only designated peace officers and federal criminal
investigators and federal law enfercement officers, as deiined
in Section B30.1 of the Penal Code, whose names nave been
submitted te the school district in writing by a law eniorcement

@agency, may request and receive ths information specified in
subdivision (a). Each law énforcement agency shall ensure that
each school district has at all times a current list of the
names of designated peace officers authorized to request pupil
record information. :

[3) This s=ction does not authorize designated pesace officers
to obtain any pupil record information other than that
authorized by this section. .

{4) The law enforcement agency reguesting the information
shall ensure that at no time shall any information obtained
pursuant to this section be disclosed or used for any purpose
other than to assist in the investigation of suspected criminal
conduct of kidnapping. A wviolation of this paragraph shall beg
punishable as a2 misdemeanor.

{3} The designated psace officer resguesting information
authorized for rels=ase by this section shall make a record on a
form created and maintained by ths law enforcement agency which
shall include the name of the pupil about whom the inguiry was
made, the consent of a parent having legal custody of the pupil
or-a lsgal guardian, the name of the officer making the inguiry,
the date of the inguiry, the name of the school district, the
;chool district smployse to whom the request was mads, and the
information that was requested.

{6) Whenesver the designated peace offlcer reguesting
information authorized for release by this section does so in
person, by telephone, or by some means other than in writing,
the oificer shall provide tha school district with a letter

@ confirming the reguest for pupil record information prior to any
release of information.

{(7) No school district, or official or employee thereof,
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shall be subject to criminal or civil liability for the relesasa
of pupil record information in good faith as authorized by this
secticn, -
SEC. 2. NWo reimbursement shall be made from the State Mandates Q
Claims Fund pursuant to Part 7 (commencing with Secticon 17500)
of Division 4 of Title 2 of the Government Code for costs
mandated by the state pursuant to this act. It is recognized,
however, that a local agency or school district may pursue any
remedies to cbtain reimbursement availlable to it under Part 7
[commencing with Saction 17500) and any other provisions of law.
Pursuant to Section 17580 of the Government Code, unless
otherwise specified in this act, the provisions of this act
shall becoms operative on the July 1 following the date on which
the act takes sffect pursuant to the California Constitution,
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BILL NUMBER: AB 446 CHAPTERED 10/11/95

CHAPTER 758 ,
@ FILED WITH SECRETARY OF STATE OCTOBER 11, 19985
APPROVED BY GOVERNOR  OCTOBER 10, 1895
PASSED THE SENATE  SEPTEMBER 15, 1905
PASSED THE ASSEMBLY  SEPTEMBER 15, 1295
AMENDED IN SENATE  SEPTEMBER 7, 1895
AMENDED IN SEWATE . RUGUST 21, 1895
AMENDED IN -SENRTE  JULY 19, 1985
AMENDED IN SENATE  JUNE 12, 1895
AMENDED TN ASSEMBLY  MARCH 27, 1995

INTRODUCED BY Assembly Committee on Higher Educatieon
FEBRUARY 16, 1985

An act to amend, repeal, and add Sections 28, 1247.6, 29502, 4938,
4980.40, and 18623 of the Business and Professions Code, to amend,
repeal, and add Section 1812.501 of the Civil Code, to amend, repeal,
and add Section 10251 of the Corporations Code, to amend.Sections
1510, B152, 12050, 12052, 12053, 12400, 66010, 66015, 56022, 66023,
.66202.5, 66743, 66753.5, 66903, 66903.3, 673B5, 67500, 68011, 68133,
69509, 69613, 63615.2, 69634, 69900, 6990B, 71000, 71020.5, 71089C.5,
72023.5, 72411.5, 72425, 72620, 74270, 76000, 76140, 76210, 76225,
76231, 76232, 76240, 76245, 76330, 76330.1, 76355, 76370, 763B0,
76391, 78015, 7B217, 79121, B1033, B1130.5, B11l41, B1lle2, B1ll77,
81314, B1345, 81348, 81401, 81530, 891551, 8lael, B1lB21, B4362, B4501,
84751, B4B810.5, B4820, 85223, 85233, B5267, B7008, B7017, 87411,
87413, 87414, B7418B, B741%, B7420, 87423, B7448, 87451, B7453, B74860,

@ B7464, 87468, 874698, 87470, 87483, 87487, B7603, 897604, 87622,
87672, B7673, B7675, 87676, 87677, 87701, 87715, B7I32, 87734, 87740,
87744, B7745, B7746, 87762, B7764, B776B.5, B7770, B7774, BIIBO,
87781, 87787, 87780, B7832, BROCO, BOOOL, BBO0Z2, 88003, 880D4.5,
eaplo, 88013, 8BOl4, BBOL5, 88020, 88023, 8BO24, BB030, BBO33, BA036
8050, BAO051, B3053, 88034, BBOS7,; BROA3.5, BADIA, B8BO83, EBQE6.5,
ge0s%z, BBOS53, BBOSY, BBOYB, BBlOD4, BBLCS, BB1lO7, B8B1l20, 88125, BB126,
88128, BB132, BB136, BBl64, BB1E5, B8B167, B8B16B, BBi1BS5, BBLS1,
BBl152, 8B1%94, 88135, BB1l96, 88157, BA198, BB203, BB2G5, B8205.5,

' B8206, B8207, 88227, 88245, BH263, B9002, BY026, B8D046, BS047, 85300,
9310, BB537, 92620, 99100, 98103, 98105, and 8%106 of, to amend the
heading of Article 1 (commencing with Section 10000} of Chapter 1 of
Part 7 of, to amend the hzading of Article 13 {commencing with
Section £59760) of Chapter 2 of Part 42 of, to amend and renumber the
heading of Part 43.5 (commencing with Section 70900) of, to amend,
repeal, and add Sections 8032, B0S%2.5, 44227, 49073, 66170, 639509.5,
84050, and 94355 of, to add Ssctions 67359.9, 84756, 84757, and 84738
te, to add an article heading immediately preceding Section 92020
of, to add Articls 12 (commencing with Section 44390) tc Chapter 2 of
Part 25 of, Article 6 (commencing with Section 66060) and Article 7
{(commencing with Section 66070) to Chapter 2 of Part 40 of, and
Article 6 (commencing with Section 89250} to Chapter 2 of Part 55 of,
to add Chapter 11.3 (commencing with Section 66940) to Part 40 of,
and Chapter 7 (commencing with Section 94700) to Part 59 of, to
repeal Sections B081, 8084, 12051, 12061, 66207, 66211, 66605.5,
66723, 66744, 66903.4, 66503.6, 67321, 67386, 67382, €8507.7, 69534,
69534 .2, 69534.5, 69534.6, 65638, 6B766.1, 72410, 76320, 76392,

0 78217, 7B310, 87012, 87018, B7461, B7772, B7773, 87778, B303Z,
88035.5, 88079.1, 89003, 83004, B9009, BS90D32, §9023, BY9040, 85070.45,
85081, 89082, 89083, 88211, B9241, BS242, BY9703, B2010, 92610, and
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Rccounting Manual in the praceding fiscal year increased by the
projected percent increase in the United States Consumer Price Index
as determined by the Department of Finance for thes currsnt fiscal
year and succeeding fiscal year and divided by thes. FTES (including
nonresident students) attending in the district-in the preceding
fiscal year, (2) the expense of sducation in the preceding fiscal
year of all districts increased by the projected parcant increase in
the United States Consumer Price Index as determined by the
Department of Finance for the fiscal year. and succeeding fiscal year
and divided by the FTES (including nonresident students) attending
all districts during the preceding fiscal year,'(B) an amount not to
exceed the fee established by the governing board of any contiguous
district, or (4) an amount not to exceed the amount that was sxpended
by the district for the expense of education, but in no case less
than the statewide average as set forth in paragraph (2). However,
if for tne district's preceding fiscal yesar FTES of all students
attending in the district in noncredit courses is equal to, or
greater than, 10 percent of the district's total FTES attending in
the district, the district, in calculating the amount in paragraph
(1), may substitute, instead, the data for expense of education in
grades 13 and 14 and FTES in grades 13 and 14 attending in the
district.

{£) The govelﬂlng board of each community college district also
shall adopt a tuition fee per unit of credit for nonresident students
enrolled in more or less than 15 units of credit per term by
dividing the fes determined in subdivision (e} by 30 for colleges
operating on the semester system and 45 for colleges operating on the
guart=r system and rounding to the nearest.whole dollar. The same
rate shall be uniformly charged nonrssident studsnts attending any
terms or sessions maintained by the community college. The rate
charged shall be.the rate established for the fiscal year in which
the term or session ends. .

(g) In adopting a tuition fee for nonresident students, the
governing board of each community college district shall consider
nenresident tuition fees of public community colleges in other
states.

{(h) Any loss in district revenue generated by the nonresidant
tuition fee shall not be offset by additional state funding.

{i) Any district that has fewer than 1,500 FTES and whosa boundary
is within 10 miles of another state that has a reciprocity agreement
with California governing student attendance and fees may exempt
students from that state from the mandatory fee reguirement described
in subdivision (a) for nonresidant students. .

{3) Any district that has more than 1,500, but less than 3,001,
FTES and whcse boundary is within 10 miles of another state that has
8 reciprocity agreement with California governing student attendance
and fees may, in any one fiscal year, =sxempt up teo 100 FTES from that
state from the mandatory fee requirement descrlbed in subdivision '
{a) foxr nonresident students.

(k) The attendance of nonresident students who are exempted
pursuant to subdivision (i) or (j) from the mandatory fee reguirement
described in subdivision (a) for nonresident students may be
reported azs resident FTES for state apportionment purpocses. Any
nonresident student reported as resident FTES for state apportionment
surposes pursuant to subdivision (i) or (J) shall pay a fee of
forty-twe dollars (5$42) per course unit. That fee is to be included
in the FTES adjustments described in Section 76330 for purposes of Q

zomputing apportionments. :

SEC. 80, Section 76210 of the Education Code is amended to read:

96210. As used in this chaptesr, the following definitions shall
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apply:

ﬁp(zy ({1} "Student record" means any item of information directly
related to an identifiable student, other than directory information,
which is maintained by a community college or reguired to be )
maintained by any employse in the performance of his or her duties,
whetner recorded by handwriting, print, tapes, film, microfilm or
other means. '

(2) "Student record" dces not include (A) confidential lstters
and statements of rscommendations maintained by a community collegse
on or before January 1, 1875, if these letters or statements are not
used for purposes other than those for which they were specifically
intended, (B) information provided by a student's parents relating
to applications for financial aid or scholarships, or (C) information
related to a student compiled by a community college officer or
employes that remains in the sole possessicn of the maker and is not
accessible or revealed to any other person esxcept a substifute. For
purposes of this pavagraph, "substitute" means a perscn who
performs, on a temporary pasis, the duties of the individual who made
the notes and does not refer to a person who permanently succeeds
the maker of the notes in his or her position. '

{3) "Studant record" alsc does not include information related to
a student created or maintained by a physician, psychiatrist,
psychologist, or other recognized professional or paraprofessional
acting in his or her professional or paraprofessional capacity, or
assisting in that capacity, and that is created, maintained, or used
only in connection with the provision of treatment to the student and
is not available to anyone other than persons providing that
treatment., However, that rscord may be personally reviewed by a
physician or other appropriate professional of the student's cholce.

{4y "Student record" doess not includs information maintained by a
community collegze law snforcement unit, if the personnel of the unit
do not have access tc student records pursuant to Section 76243, the
information maintained by the unit is kept apart from information
maintained pursuant to subdivision (&), the information is maintained
solely for law enforcemsnt purposes, zand the information is not made
avalilable to persons other than law enforcesmant officials of the
same jurisdiction. "Student record" does not include information
maintained in the normal course of business pertaining to persons who
are employed by a community collsge, if the information relatss
exclusively to the person in that person's capacity as an employes
and is not available for use for any other purpose.

(b} "Directory information”" means one or more of the following
items: a student's name, address, tzlephone number, date and place
of birth, major field of study, participation in officially
recognized activities and sports, weight and height of members of
gthletic teams, dates of attendance, dagrees and awards received, the
most recent previous public or private school attended by the .
student, and any other information authorized in writing by the
student. .

(¢] "Access" means a personal inspection and review of a record or
an accurate copy of a record, or an oral description or-
communication of a record or an accurate copy of a record, and a-
rzguest to release a copy of any record.

SEC. 81. ' Secticn 76225 of the Education Code is amended to read:

76225, Whenever a student transfers from one community college or
public or private institution of postsecondary education to another
within the state, appropriate records or a copy thersof shall he
transferred by the former community college, or college or university
upon a reguest from the student. However, the community college,
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college, or university from which the student is transferring may
notify the student that the student's records will be transferred
upon payment by the student of all fees and charges dus the community
college, college, or university. Any cohmunity college, colleges, or
university making a transfer of these records shall notify the
student of his or 'her right to receive a copy of the record and his
or her right to a hearing to challenge the content of the recerd.

The board of governors may adopt rules and regulations concerning
transfer. of these records to, from, or bstween colleges under its
jurisdiction. - o )

SEC. 92. Section 76231 of the Education Codes is amended to read:

76231. A student may waive his or her right to access to student
records devoted solely to confidential recommendations for career
placemsnt, postsecondary admission, or the receipt of an honor or
honorary rscognition. However, the recommendations shall be used
solely for the purpose for which they were specifically intended, and
the stuedent shall b= notified, upon

raguest, of the names of all .persons making-
cenfidential recommendations. A waiver may not be reguired as a
condition for admission to, recsipt of financial aid from, or recsipt
of any other services or bensfits from a community college.
S5EC. 83. Section 76232 of the Education Code is amended to read:

76232, {a) Any student may file a written reqguest with the chief
administrative officer of a community college district to correct or
remove information recorded in his or her student records which the
student zallesgss to be: {1} inaccurate; {2) an unsubstantiated
personal conclusion or inference; (3} a conclusion or inference
outside of the observer's area of competencs; or (4) not based on the
personal observation of 2@ named person with the time and place of
the observation noted.

(b) Within 30 days of raceipt of the request, the chief
administrative officer, or his or her designee, shall meet with the
student and the employee who recorded the information in guestien, if
any, L1f the employee is presantly employed by the community college
district. The chief administrative officer or his or her designee
shall then sustain or deny the zllegations.

If the chisf administrative cofficer, or his or her designes,
sustains any or all of the allegations, he or-she shall order the
correction or removal and destruction of the information.

If the chief administrative officer, or his or hesr designee,
denies any or all of the allegations and refuses to order the
correction or removal of the information, the student, within 30 days
of the refusal, may appeal the decision in writing to the governing
board of the community college district.

{c}) Within 30 days of receipt of an appeal, the governing board
shall, in closed session with the student and the employee who
recorded the informaticon in gquestion, if any, and if that employee is
presently employed by the community college district, determine
‘whether to sustain or .deny the allegations-

If the governing board sustains any or all of the allegations, it
shall order the chief administrative officer, or his or her designee,
to immediately correct or remove and destroy the information.

The decision of the governing board shall be final.

Records of these administrative proceedings shall pbe maintained in
.a confidential manner and shall be destroyed one year after the
decision of the governing board unless the student initiates legal
proceedings relative to the disputed information within the Q
prescribed period. _

(d}- If the final decision of the governing board is unfavorable to
the student or if the student accepts an unfavorable decision by the
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chief administrative officer, the student shall have ths right to
submit a written statement of his or her obkjections to the .

information. This statsment shall become a part of the student's
recaord until the information objected to is corrected or ramoved.

SEC. 94. GSection 76240 of the Education Code is amended to read:

76240. Community collegs districts shall adopt a policy
identifying those categories of directory information as defined. in
subdivision (b) of Section 76210 which may be relsased. The names
and addresses of students may b=z provided to a private school or
college operating under Sections BCGBO te 8083, inclusive, Sections
33180 and 33191, Sections 60670 to 60672, inclusive, or Sections
94000 to 9440%, inclusive, or its authorized representative.

Howevel, no private school or college shall use this information for
pther than purpeses directly related to the academic or professional
goals of the institution; any violation of this provision is a
misdemeanor, punishable by a fine of not to exceed two. thousand five
hundred dollars (52,500), and, in addition, the privilege of the
school or college to receive this information shall be suspended for
a period of two y=ars from the time of discovery of the misuse of the
information.

Any community college district may limit or deny the release of
specific categeries of directory information based upon a
determination of the bast interests of students.

‘Directory information may be released according to local policy as
to any former student or any student currently attending the
community college. Howsver, public notice shall be given at least
annually of the categories of information which ths district plans to
release and of the recipients. No directory information shall be
releasad regarding any studant or former student when' the student or
former student has notified tne institution that the information
shall neot be released.

'SEC. 95. Section 76245 of the Education Code is amended to rsad:

76245. The service of a subpoena upon a community college
employee solely-for the purpose of causing the employee to produce a
schoel record pertaining te any student may be complied with by that-
employse, in lieu of personal appearance as a witness in the
proceeding, by submitting to the court, or other agency issuing the
subpoena, at the time and place reguired by the subpoena, a copy of
the record, accompanied by an affidavit certifying that the copy is a
true copy of the orig;nal record on f£ile in the community ceollege or
community college office. The copy cf the record shall be in the
form of & photostat, microfilm, microcard, or miniature photograph eor
other phetegraphic copy or reproduction, or an enlargsment thereof.

SEC. 9¢. Section 76320 of the Education Code is repealed.

SEC. 97. BSection 76330 of the Education Codes is amended to read:

76330, (a) The governing board of each community college district
shall charge a fee of fifty dollars (5%50) per semester unit, or the
-guarter unit equ1val=nt, to each student who previously has besen
awarded a baccalaursate or graduate degrese from any public
postsecondary educational institution or any private postsacondary
educational institution approved to operate by the Council for
Private Postsecondary and Vocational Education, accredited by an
agency recognized by the United Stateg Department of Education, or
operated pursuant to Section $4702. Any student chargsd a fes
pursuant to this section shall bes axempt from the fess reguired
pursuant to Section 76300. .

{b) The governing board shall exempt from subdivision (a), and

charge the fees specified in Ssction 76300 to, a student who is any
of the following: -
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adjungt instructor and the employing unit enLnl a written contract
with the following provisions:

{1) That any federal or state income tax liability shall be the
responsibility of the party providing the services.

(2} That no disability insurance coverage is provided under the
contract.

{3) That the party performlng the services certifies that he or
she is deoing so as a sscondary occupation or as a supplemental source
of income.

() This snctloﬁ shall not apply to servicas performed under a.
collective bargaining agr=ement.

‘{c) - This section shall remain in effnct only until January 1,

1997, and as of that date is repealed, unless a latesr enacted
statute, which is ewacbad before January 1, 1987, deletes or extends
that date.

58C. 293.5. B=sction 633 is added to the Unemployment Insurance
Code, to read: -

633. (a) For purpcses of coverage under Part 2 (commencing with
Section 2601) of Division 1, "employment" does not include services
performed as an intermittent or adjunct instructor at a postsecondary
educational institution which meets the requirements of Article 4
(commencing with Section 94760) of Chapter 7 of Part 5% of the
Education Code 1f the intermittent or adjunct instructor and the
employing unit enter a written contract with the following
provisions:

~{1) That any ‘federal or state income tax liability shall be the
responsibility of the party providing the servicas.

(2} That no disability insurance covesrage is provided under the
contract.

{3) That the party performing the services certifies that he or
she is doing so as a secondary occupation or 25 a supplemental source
of income.

(b) This ssction shall not apply to services performed under a
cellective bargaining agresment.

{c) This section shall become operative on January 1, 1887.

SEC. 294. Bection 282 of this aect shall bscome operative on
January 1, 1987.

SEC. 2&5. {a) Except as provided in subdivision (b}, any section i
of any act enacted by the lLegislature during the 1983 calendar year l
that takes effect on or before Januvary 1, 1986, and that amends,
amends and renumbers, adds, repeals and adds, or repeals a provision
amended, repealed, or added by this act, shall prevail over this act,
whether that act is enacted prior to, or subseguent to, this act.

{b) Subdivisieon (a) do=s not apply to any of the following:

{1} Section 2802 of the Business and Professions Ccde, as amended
by Chapter 279 cf the Statutes of 1985,

{2) Section 4980.40 of the Businesss and Professions Code, as
amendad by Chapter 327 of the Statutes of 1883, :

(3) Section 72023.5 of the Education Code, as amended by Chapter
B2 of the Statutes of 1985.

|
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BILL WUMBER: AR 1721 CHAPTERED 09/25/96
CHAPTER B79
@ FILED WITH SECRETRERY OF STATE SEPTEMBER 25, 1856
APPROVED BY GOVERNCR SEPTEMBER 24, 19896

PASSED THE ASSEMBLY  AUGUST 31, 1998
PASSED THE SENATE  AUGUST 23, 1898
AMENDED IN SENATE  AUGUST 14, 19896
AMENDED IN SENWATE  AUGUST 6, 1888
BMENDED IN SENRTE  JULY 7, 1996
AMENDED IW SENATE  JUNWE 20, 1896
AMENDED IN ASSEMBLY  MRRCH 30, 1985

INTRODUCED BY Assembly Member Ducheny
FEBRUARRY 24, 1895

An act to amend Section 1985.3 of the Code of Civil Procedure and
to amend Sections 49077, 45078, 76244, and 76245 of the Educaticn
Sode, relating to rescords.

LEGISLATIVE COUNSEL'S DIGEST

*AB 1721, Ducheny. BStudent and consumer records.
{1) Existing law authorizes any consumer wioss personal records
are sought by a subpecena duces tecum to guash or modify it by a
notion filed with the court prior to the date specified for

) sroduction on the subpoena.

@ This bill, operative as specifisd, would limit the applicability.
>f this authorization to a2 consumer who is a party to The civil
action in which the subpoena duces tecum is served and would
authoriza other consumers to serve on the reguesting party and
vitness a written objection to the subpdena duces tecum. The hill
~vould authorize the regquesting party to bring a motion to anforce the
subpoena within 20 days of the service of the written objecticon, as
specified. ,

{2) Existing law provides that no witness shall be reguired to
sroduce personal records after receipt of notice that this motion has
seen brought, except as specified.

This bill, operative as specified, would provide that no witness
shall be required, except as specified, to produce parsoconal racords
ifter receipt of this notice or service of the written objection
jescribed in (1) .

{3} Existing law requires school districts and community college
listricis to make a reasonable effort to notify students prior to
complying with a court order reguesting information concerning the
student. : .

This bill would provide that information concerning a student
shall be furnished in compliance with a court order, or pursuant to
iny lawfully issued subpoena, upon the condition that, in the case of
ichool districts, the school district makes a reasonable sffort to
10tify the parent'or legal guardian and the pupil and, in the case of
romnunity college districts, the community college district makss a
reascnable effort to notify the student, of a lawfully issued
subpoena and, in the casz of compliance with a court order, if
tawfully possible within the reguirements of the crder, in advance of
:ompliance therewith by the school district or community college
listrict. Becavuse this reguirement would impose additional duties
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and responsibilities upon local school districts and community
college districts, the bill would impcse & state-mandated local
program. '

(4) The California Constitution regquires the state to reimburse
local agencies and school districts for certain cests mandated by the
state. Statutory provisions establish procedures for making that
reimbursament, including the creation of a State Mandates Claims Fund
to pay the costs of mandates that do not exceed $1,000,000 statewide

and other procedurss for claims whose statewide costs exceed
$1,000,000. o ' : :

This bill would provide that, if the Commission on State Mandates

determines that the bill contains costs mandated by the state,

reimbursement for those costs shall be made pursuant to these
statutory provisions.

THE PEOQPLE OF THE STATE OF CRLIFORWIZ DO ENACT AS FOLLOWS:

SECTICN 1. Section 1985.3 of the Codes ©of Civil Procedursz is
amended to read:

19B85.3. {a) Tor purposes of this ssction, the following
.dafinitions apply: .

(1) "Personal racords" means the originzl or any copy of books,
Jocuments,

or other writings pertaining to a consumer and which are
naintained by any "witness" which is a physician, chiropractor,’
veterinarian, veteripary hospital, veterinary clinic, pharmacist,
charmacy, hospital, state or national bank, state or federal ,
zssociation (as defined in Section 5102 of the Financial Code), state
or federal credit union, trust company, anyone authorized by this
state to make or arranges loans that are secured by real property,
security brokerage firm, insurance company, title insurance company,
inderwritten title company, escrow agent licensed pursuant to
division 6 (commencing with Section 17000) of the Financial Code or
axempt from licensure pursuant to Section 17006 of the Financial
Zode, attorney, accountant, institution of the Farm Credit System, as
specified in Section 2002 of Title 12 of the United States Code, or
selephone corporation which is a public utility, as defined in
- 3ection 216 of the Public Utilities Code, or psychotherapist, as
jefined in Section 1010 of the Evidence Code, or a private or public
sreschool, elementary school, or secondary school.

(2) "Consumer" mzans any individual, partnership of five or feswar
sersons, asscciation, or trust which has transacted business with, or
jas used the services of, the witness or for whom the witness has
acted as agent or fiduciary.

(3) "Subpoenaing party" means the person or persons causing &
subpoena duces tecum to be issued or served in connection with any
:ivil action or proceeding pursuant to this code, but shall not .
include the state or lecal agencies described in Section 7485 of the
Jjovernment Code, or any entity provided for under Article VI of the
talifornia Constitution in any procesding maintained before an
sdjudicative body of that entity pursuant to Chapter 4 (commencing
qith Section 6000) of Division 3 of the Business gnd Praofessions
Sode. ) '

{b) Thne date specified in a subpoena duces tecum for the
sroduction of personal records shall not be less than 15 days from
-he date the subpoena is issued. Prior to the date called for in the
subpoena duces tecum for the production of personal racords, the
subpoenaing party shall ssrve or cause to be served on thes consumer
shose records are being sought a copy of thes subpoena duces tecum, of
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the affidavit supporting the issuance of the subpoena, and of the
notice described in subdivision (e). This service shall be made as
follows:

{1y To the consumer perscnally, or at his or her last known
address, or in accordance with Chapter 5 {(commencing with Section
1010) of Title 14 of Part 3, or, if he or she is a party, to his or
her attorney of record. If the consumaer is a minor, s=rvice shall be
made on the minor's parent, guardian, conservator, or similar
fiduciary, or if one of them cannot be located with reasonable
‘diligence, then sesrvice shall be made on any person having the care
or control of the minor or with whom the minor resides or by whom the
minor is employed, and on the minor if the minor is at least 12
years of age.

{2) NWot less than 10 days prior to the date for production
specified in thes subpoena duces tecum, plus the additiocnal time
provided by Section 1013 if service is by mail,

{3) At least five days prior to ssrvice upon the custodian of the
records, plus the additional time provided by Section 1013 if service
is by mail.

(c) Prior to the production of the: records, the subpoenaing party
shall do either of the following:

oL Serve or cause to bz served uvpon the witness a proof of
personal service or of service by mail attesting to compliance with
subdivision (b).

(2) Furnish the witness a written authorizatich to release the
records signed by the consumer or by his or her attorney of racord.
The witness may presume that any attorney purporting to sign the
authorization on behalf of the consumer acted with the consent of the
consumer.

(d) A subpoena duces tzcum for the production of personal records
shall be served in sufficient time to allow the witness a reasonable
time to locate and produce the r=cords or copies therecf.

Except as to records subpoenaed for a criminal proceeding or
records subpoenaed during trial, a subpoena duces tecom served upon a
witness with records in more than cne leozation shall be servad no
less than 10 days prior to the date specified for preduction, unless
good cause is shown pursuant to subdivision (h}.

{e) Every copy of the subposna duces tecum and aifidavit served on
2 consumer or his or her attorney in accordance with subdivision (b)
shall be accompanied by a notice, in a typeface designed to call
attention to the notice, indicating that (1) records about the
consumer are being sought from the witness named on the subpoena; {2)
if the consumer objscts to the witness furnishing the rescords to the
party se=king the records, the consumer must file papers with the
court or serve a written objection as provided in subdivision (g)
prior to the date specified for procduction on the subposna; and (3)
if the party who is sesking the records will not agrez in writing to
cancel or limit the subpoena, an attorney should be consulted about
the consumer's interest in protecting his or her rights of privacy.
I1f a notice of taking of deposition is also served, that other notice
may be set forth in a single document with the notice regquired by
this subdivision.

(f) A subpoena duces tecum for personal records maintained by a
telephene corporation which is a public utility, as defined in
Secticn 216 of the Public Utilities Code, shall not be valid or
effective unless it includes a consent to relsase, signed by the
consumer whese records are requested, as reguired by Section 2881 of
the Public Utilities Code.

(g) Any consumer whose parsonal records are sought by a subpoena
duces tecum and who is a party to the civil action in which this
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subpoena duces tecum is served may, priocr to the date for production,
bring e moticn under Section 1987.1 to guash or modify the subposna
duces tecum. Notice of the bringing of that motion shall be given to
the witness prior to production.

Any other consumer whose personal records are scught by a subpoena
duces tecum may, prior to the date of production, serve on the
requesting party and the witness a written objection that specifies
the specific grounds on which production of the personal recocrds

- should be prohibited.

No witness shall be required to produce personal records after
_receipt of notice that such a motion has been brought, =xcept upon
order of the court in which the action is pending or by agresment of
the parties, witrnesses, and consumers affected. No witness shall be
raguired to produce personal records after service of a written
objection by a nonparty. consumer, except upon order of the court in
which the action is pending or by agrsement of the parties,
witnesses, and consumers affected.

The party reguesting a consumer's personal records may bring a
motion under Section 1887.1 to enforce the subposha within 20 days of
service of the written objection. The motion shall be accompanied
by a declaration showing a reasonable and good faith attempt at
informal resolution of the dispute between the par;y requﬂsLlng the
personal records and the consumer-or the consumer's attorney.

(h) Upon good cause shown and provided that the rights of
witnesses and consumers are preserved, a subpoenaing party shall be
entitled to obtain an order shortening the time for service of a
subpoena duces tecum or walving the reguirements of subdivision (b)
where due diligence by the subposnaing party has besn shown.

{i) Wothing contained in this section shall be construed to apply
to any subpoena duces tecum which does not reguest the records of any
particular consumer or consumers and which requires a custodian of
records to delete all information which would in any way identify any
consumer whose records are to be produced.

{3) This ssction shall not apply to proceedings conducted under
.Division 1 (commencing with Section 50}, Division 4 {commencing with
Section 3200}, Division 4.5 {(commencing with Section 6100), or
Division 4.7 {commencing with Section 6200) of the Labor Code.

(k) Failure to comply with this section shall be sufficient basis
‘for the witnass to 1efuse to produce the personal racords sought by a
.subpocena duces ftacum.

SEC. 2. Section 49077 of the Education Code is amended to read:

48077. -Information concerning a student shall be furnished in
compliance with a court order or a lawfully issued subpoena. The
school district shall make a reasonable zffort to notify the parent
.or legal guardian and the pupil in advance of compliance with a
lawfully issued subpoena and, in the case of compliance with a court
order, if lawfully possible within the reguirems=nts of the order.

SEC. 3. Section 43078 of the Education Code is amended to read:

49078, The service of a lawfully issued subpoena or a court order
upon a public school employee solely for the purpose of causing him
‘or her to produce a school record pert@ining to any pupil may be
complied with by that employee, in liesu of the personal appearances as

a witness in the procesding, by submitting to the court, or other
;agency, or person designated in the subpoena, at the time and place
required by the subpoena or court order, a copy of that record,
accompanied by an affidavit certifying that the copy is a true copy
of the original record on file in the school or school office. The
copy of the record shall be in the form of a photostat, microfilm,
microcard, or miniature photograph or other photographic cony or
reproduction, or an enlargemsnt thereof.
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SEC. 4. Section 78244 of the Education Code is amended to read:

76244. Information concerning a student shall be furnished in
compliance with a court order or a lawfully issusd subpoena. The
community college distrizt shall make a reasonable effort to notify
the student in advance of compliance with a lawfully issued subpoena
"and, in the case of compliance with a court order, if lawfully
possible within the reguirements of the order.

SEC. 5,. Section 76245 of the Education Code is amended to read:

76245. The service of a lawfully issued subpoena or a court order

upon a community college employse solely for the purposs of causing
the employee to produce a scheool record pertaining to any student: may
be complied with by that employee, in lieu of the personal
appearance as a witness in the proceeding, by submitting to the
court, or other agency or person designated in the subpoena, at the
time and place required by the subpoena or court corder, a copy of
that record, accompanied by an affidavit certifying that the copy is
a true copy of the original record on file in the community college
or community college offics. The copy of the record shall be in the
form of a photestat, microfilm, microcard, or miniature photograph or
other photographic copy or reproduction, or an snlargement thersof,

SEC. 6. If both this bill and SB 1821 are enacted and become
operative on or before January 1, 1887, each bill amends Section .
"1985.3 of the Code of Civil Procedure, and this bill is enacted after
-8B 1B21, Section 1 of this bill, shall not become operative, and
Section 1 of SE 1821, shall become operative.

. SEC., 7. WNotwithstanding Section 17810 of the Government Code, if
the Commission on State Mandates determines that this act contains
costs mandated by the state, reimbursement to local agenciss and
school districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title 2 of the
Government Code. If the statewide cost of the claim for
reimbursement does not exceed one million dollars (351, 000,000),
reimbursement shall be made from the State Mandates Claims Fund.

Notwithstanding Section 175B0 of the: Government Ccde, unless
otherwise specified, the provisions of this act shall become
operative on the same date that the act takes sffect pursuant to the
California Constitutiocn.
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BILL WUMBER: SB 933 CHAPTERED 08/19/98

CHAPTER 311 ' '

FILED WITH SECRETARY OF STATE  AUGUST 19, 18598 '
APPROVED BY GOVERNOR. AUGUST 18, 193B @
PRSSED THE SENATE  AUGUST 12, 1998

PASSED THE ASSEMBLY  AUGUST 11, 1598

EMENDED IN ASSEMBLY  AUGUST 10, 1098

AMENDED IN ASSEMBLY  JULY 16, 1098

AMENDED IN ASSEMBLY  JUNE 29, 1008

BMENDED IN ASSEMBLY JUNE 10, 1898

AMENDED IN SENATE  JUNE 3, 1987

AMENDED IN SENATE  MAY 5, 1897

AMENDED IN SENATE . APRIL 7, 1597

INTRODUCED RY  Senator Thompson
(Principal cocauthor: ZAssembly Member Aroner)
(Coauthors: BRassembly Membesrs Margett and Ortiz)

FEBRUARY 27, 15987

An act to amend.Sections 56140, 56200, %6205, and 56366 of, to add
Sections 4806%5.5 and 56366.B to, and to add Chapter 5.5 -{commencing
with Section 4BB50) to Part 27 of, the Educastion Code, to add
Sections 7811, 78911.1, and 7912 to the Family Code, to amend Ssctions
1522, 1522.03, 1522.04, 1522.1, 1522.4, 1534, 153B, 153B.5, 1548,
1550, 1558, 1558.1, 1563, 1568.082, 1568.0%, 1568.092, 1568.083,
1569.17, 1569.172, 1569.50, 1569.5B, 1569.58, 1589.617, 15%6.603,
1596.871, 1596.B713, 1596.877, 1596.B95, 1586.88%7, and 1596.B898 of,
to add Sections 1520.1, 1520.11, 1522.02, 1522.41, 1522.42, 1522.43,
1534.5, 1568.042, 1569.1515, and 15596.952 to, the Hsalth and Safety
Zode, to amend Section 11174.3 . of the Penal Code, and to amend
Jections 366, 727.1, 827, 10609.3, 11402, 11461, 11462, 11463, 11465,
16501.1, and 18358.30.  of, to add Sections 361.21, 5B&7.5, 1l466.21,
16501.2, and 16516.5 to, to add Chapter 2.5 (commencing with Secticn
16160) to Part-4 of, and to add Chapter 12.86 (commencing with
Section 18987.6) to Part & of, Division 9 of, and to repeal Sections
11404.5 and 11467 of, the Welfare and Institutions Code, relating to
uman services, making an appropriation therefor, and declaring the
irgency therecf, to take effect imm=diately.

LEGISLATIVE COUNSEL'S DIGEST

8B 933, M. Thormpson. Foster care.

Existing law provides that each person bestween the ages of 6 and
B years, not otherwise exempted, is subject to compulsory full-time
:ducation and shall attend the public full-time day school or
:ontinuation school for the full time designated as the length of the
ichoolday by the goﬁerning board of the school district in which the
residency of either the parent or legal guardian is located.
swisting law provides that a pupil shall be deemed to have complied
rith the residency requirements for school attendance in a schoel
{istrict if the pupil is placed within the boundaries of that scbool
listrict in a regularly established licensed children's institution,
v a licensed foster home, or a family home pursuant fo a legal
:ommitment or placsment. ) o

This bill would impose a state-mandated lecal program by requiring
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"HE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Chaprer 5.5 {commencing with Section 48850) is added to
’art 27 of the Education Code, to read:

CHAPTER 5.5. EDUCATIONAL PLACEMENT OF PUPILS RESIDING IN
JICEMSED CHILDREN'S INSTITUTIONS

4B850. ({a) Every county oifice of education shall make avallable
:0 agencies that place children in licensed children's institutions
.nformation on educational options for children residing in licensed
children's institutions within the jurisdiction of the county office
»f education for use by the placing agencies in assisting parents and
‘oster children to choose educatlonal placements.

{b) For purposes of individuals with exceptional -needs residing in
.icensed children's institutions, making a copy of the annual
iervice plan, prepared pursuant to subdivision (g) of Secticn 56205,
ivailable to those special sducation local plan areas that have-
revised their local plans pursuant to Section 36836 03 shall mest the
reguirements of subdivision (a). :

4BB52. Every agency that places a child in a 11c=nsed children's
.nstitution shall notify the local educational agency at the time &
>upil is placed in a licensed children's institution, As part of
:hat notification, the placing agency shall provide any available
.nformation on immediate past educational placements to facilitate
rompt transfer of records and appropriate educationzl placement.
lothing in this section shall be construed to prohibit prompt
:ducational placemant prior to notification.

4B854. A licensed children's institution or nonpublic,
icnsectarian school, or agency may not require azs a condition of
’lacemant that educational authority for a child, as defined in
jaction 48859 be designated to that institution, school, or agency.

48856, A local educational agency shall invite at least one
oneducational agency representative that has placement
esponsibility for a pupil residing in a licensed children's
-nstitution to collaborate with the local educational .agency in the
onitoring of a placement in & nonpublic, nonsectarian school. or
1gency.

4BE5Y, For purposes of this chapter, "educational authority"

leans an entity designated to represent the interests of a chlld IOIl

:ducational and related services.
SEC. 2. Section 48069.5 is added to the Pduuatlon Code, to read:

45069.5. ({a) The Legislature finds and declares that the mobility
f pupils in foster care often disrupts their educational
ixperience. The Legislature also finds that efficient transfer of
nupil records is a critical factor in the swift placement of Iost=1
thildren in educational settings. :

(b) Upon the request of a county social service or procbation )
lepartment, a regional center for tha developmantally disabled, or
wther placing agency, a local education agency with which a pupil in
‘oster care has most recently besen enrolled that has besn informed of
‘he next educational placemsnt of the pupil shall cooperate with the
county social service or probation department to ensure that the
yupil's education record is transferred to the receiving lecal
iducation agency in a timely manne

(¢) Whenever a local nducatlonal agency with which a pupil in
‘oster care has most recently been enrolled is informed of the next
:ducational placemsnt of the pupil, that local educational agency
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shall cooperate with the county social service or prohation

department to ensure that educational background information for that

pupil‘s health and educeticnal record, as described in Ssction 16010

of the Welfare and Institutions Code, is transferred to the Q

recelving local educational agency in a timely manner.

(d} Information provided pursuant to subdivision {c) of this
section shall include, but not be limited to the folleowing:

{1y The location of the pupil’'s records.

{2) The last schoecl and teacher of the pupil.

(3) The pupil's current grade level. )

{4} Any information deemed necessary to enable enrollment at the
receiving school, to the extent allowable under statz and federal
law.

{e) Notice shall be made within five working days and information
transferred within five additional working days of receipt of
information regarding the new educational placement of the pupil in
foster cars.

SEC. 3. Section 56140 of the Education Code is amended to rsad:

56140. County offices shall do all of the following:

(a2) Initiare and submit to the superintendent a countywide plan
for special esducation which demonstrates the coordination of all
local plans submitted pursunant teo Section 56200 and which ensures
that all individuals with exceptional needs residing within the
county, including those enrolled in alternative education programs,
including, but not limited to, alternative schools, charter schools,
cpportunity schools and classes, community day schools operated by
school districts, community schools operated by county offices of
education, and juvenile court schools, will have access to

_appropriate special education programs and related services.

However, a county office shall not be required to submit a countywide
plan when all the districts within the county elect to subnmit a
single local plan.

(b) Within 45 days, approve or disapprove any pIoposed local plan
submitted by a district or group of districts within the.county or
counties. Approval shall be based on the capacity of the district or
districts to ensure that special education programs and services are
provided to all individuals with exceptional needs. =

{1} 1f approved, the county office shall submit the plan with
comments and recommendations teo the superintendent.

{2y If disapproved, the county office shall return ths plan with
commants and recommendations to the district. This district may
immediately appeal to the superintendsnt teo overrule the county
cffice's disapproval. The superintendent shall make a decision on an .
appeal within 30 days of receipt of the appeal.

{3) A local plan may not be implementad without approval of the
plan by the county office ox a2 decision by the superintendent to
overrule the disapproval of the county oifice.

{c) Participate in the state onsite review of the distriet's
implementation cf an approved local plan.

{d) Join with districts in the county which elesct to submit a plan
or plans pursuant to subdivision (¢} of Section 561853.1. B&Any plan
may include more than one county, and districts located in more than
one county. Nothing in this subdivision shall he construed to limit
the authority of a county office to enter into other agreements with
these districts and other districts to plOVldé services relating to
the =2ducation of individuals with exceptional needs.

(2) For each special education local plan area located within the
jurisdiction of the county office of education that has submitted a
revised local plan pursuant to Section 56836.03, the county office

shall comply with Section 4BB50, as it relates to individuals with
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determined by the Health and Welfare Agency that such a new licensing
category or categories is immediately necessary to mest the

standards expressed in this section, the Health and Welfare Agency
shall develop and submit proposals to the Legislature in order to
take this action.

{d) The Health and Welfare Agency shall develop a propcsal
including a werk plan and timeframes to complete this procass, and
submit it to the Legislature by April 1, 158%.

{e) hny proposal or recommendation submitted pursvant te this
section shall not become effective ‘unless enacted pursuant to
statute.

BEC. 76. WNo reimbursement is required by this act pursuant to
Section 6 of Article NIIIB of the California Constitution for certain
costs that may be incurred by a local agency ox school district
bacause in that regard this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penalty for a crime
or infraction, within the meaning of Szction 17556 of the Government
Code, or changss the definition of a crime within the meaning of
Section 6 of Article XIIIB of the California Constitution.

Howaver, nctwithstanding Section 17610 of the Govsrnment Code, if
the Commission on State Mandates determines that this act contains
other costs mandated by the state, reimbursement to local agencies
and school districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title 2 of the
Government Code. If the statewids cost of the claim for
reimbursement doess not exceed one million dollars (51,000,000),
reimbursement shall b2 made from the State Mandates Claims Fund.

Notwithstanding Section 17580 of the Government Code, unless
otherwise specified, the provisions of this act shall bescome
operative on.the same date that the act takes effect pursuant to the
California Constitution.

SEC. 77. This act is an.urgency statute necessary for the
immediate presservaticn of the .public peace, health, or safety within
the meaning of Articls IV of the Constitution and shall go into
immediate effect. The facts constituting the necessity are:

In order to make changes in provisions of law relating to children
placed in foster care, as w2ll as in provisions reldting to
facilities licensed by the State Department of Social Services, at
the earliest possible fime, it is necessary that this act go into
immediate effect. : o
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BILL NUMBER: SB 1468 CHAPTERED 09/25/98

CHAPTER  B46

FILED WITH SECRETARY OF STATE  SEPTEMBER 25, 1998
APPROVED BY GOVERNOR SEPTEMBER 24, 1998
PASSED THE SENATE  AUGUST 30, 1098
'PABSED THE ASSEMBLY  AUGUST 28, 10098
AMENDED IN ASSEMBLY: AUGUST. 26, 1998
AMENDED IN RSSEMBLY  AUGUST 21, 1598
‘AMENDED IN ASSEMBLY . "JULY 19, 1898
AMENDED IN ASSEMBLY ~ JUNE 25, 1998
AMENDED IN SENATE  MRY 7, 1998

AMENDED IN SENATE  MARCH 18, 1998

INTRODUCED BY Senator Rosenthal
FEBRUARY 2, 1998

An act to amend Sections 2550.3, 35120, 42238, 42238.5, 42238.7,
4223B.8, 42238.95, 42243.7, 42280, 42281, 42282, 42283, 42284, 42285,
46010, 48205, 4B664, 48980, 49067, 52335.2, 56836.08, 56B36.10,
"56836.11, 56836.12, 56836.15, and. 56836.24 of, and teo add Section
422B9.5 to, the Education Code, and to amesnd Section 8B80.5 of the
" Government Code, relating to school revenue limits, and declaring the:
urgency therecf, to take effect immediately.

LECGISLATIVE COUNSEL'S DIGEST-

SB 146B, Rosenthal. School revenue limits: reporting: average
dezily attendance. '
) (1) Under existing law, each county superintendent of schools is
". required, as a condition of apportionment, to report cartain
information regarding excused absences to the Superintendent of
Pubiic Instruction by September 1, 1997. .

This bill would extend the deadline for each county superintendent
of schools to report .this information to May 1, 1998, and September
1, 1@88. .o

(2) Existing law authorizes each member of a governing board of 2
school district who actually attends all meetings to receive

. prescribed compensation,’ determined on the basis of tha average daily
attendance cf the school district for the prior school year, for his
‘or her services.

This bill would provide that the determination of the average
daily attendance for purposes of this provision shall be increased by
a school district's percentags of excused. absences for the 1996-87
fiscal year. - '

" {3} Existing law, which will bscome operative on July 1, 198B,
changes the funding basis for school districts and county offices of
education from actual attendance plus excused absences to actual
attendance, without altering the funding amount received by school
districts and county offices of education. Existing law bases this
adjustment in funding on attendance levels and revenue limits in the
1996-97 fiscal y=ar. . :

This bill would revise tha provisions that establish the 1596-57
fiscal year as a hase year, establish formulas whereby funding
amounts received by school districts and county offices of education Q
would be reduced to factors, and provide for the calculation of -

funding based on the formulas.
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ceseription of all options, a description of the procedure for
application for alternmative attendance areas or programs, an
application form from the district for resguesting a change of
-t tendance, and a description of the appsals process available, if
Qy, for a parent or guardian denied a change of attendance. The
tifjication shall also include an explanation of the current.
statutory attendance options including, but not limited to, these
available under Section 35160.5, Chapter § (commencing with Section
46600) of Part 26, subdivision (f) of Section 48204, and Briicle 1.5
(commencing with Section 48203) of Chapter 2 of Part. 27. The State
Department of Education shall produce this portion cf ths
notification and shall distribute it to all school districts.

(i) It is the intent of the Legislature that the governing board
of sach school district annually review the enrollment options
available to the pupils within their districts and that the school
districts strive to make available enrollment options that meet the
diverse needs, potential, and interests of California's pupils.

{k} The notification shall advise the parsnt or guardian that no
pupil may have his or her grade reduced or lose academic credit for
any absence or absences excused pursuant to Section 48205 when missed
assignments and tests that can reasonably be provided are
satisfactorily completed within a reasonable period of time, and
shall include the full text of Section 43205.

SEC. 20. Ssction 43067 of the Education Code is amended to read:

49067. (a) The governing board of sach school district shall
prescribe regulations reguiring the evaluation of each pupil's
achievement for each marking period and requiring a conference with,
or a written report to, the parent of each pupil whenever it becomes
evident to the t=acher that the pupil is in danger of failing a
course. The refusal of the parent to attend the conference, or to

sspond to the written report, shall not preclude failing the pupil
@ the end of the grading period.

(b} The governing board of any school district may adopt
regulations authorizing a-teacher to assign a failing grade to any
pupil whose absences from the teacher's class that are not excusead
pursuant to Section 4B205 equal or exceed a maximum number which
shall be specifisd by the board. Regulations adopted pursuant to
tnis subdivision shall include, but not be limited to, the following:

{1) A reasonable opportunity for the pupil or the pupil's parent
or guardian to explain the absences.

(2) B method for identification in the pupil's record of the
failing grades assigned te the pupil on the basis of excessive
unexcused absences.

{c) Notwithstanding the provisions of subdivision (a} of Section
49061, the provisions of this section shall apply to the parent or
gquardian of any pupil without regard to the age of the pupil.

SEC. 21. Se=ction 52335.2 of the Education Code is amended to rzad:

52325.2, The Supsrintendent of Public Instruction shall calculate
a revenue limit for each ROC/P in the following manner:

{a} Calculate a base revenue limit per unit of average attendance for
the current fiscal year as follows: )

{1) bivide the revenue 'limit for the prior year computed pursuant
to this section by the annual units of average daily attendance
funded in the prior year pursuant to subdivisions (c) and (d).

{2) Incrsase the amount computed in paragraph (1} by the
hercentage inflation adjustment specified in the Budget Ret for the
current fiscal year multiplied by the statewide average ROC/P rsvenue
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costs mandated by the state, reimbursement to local agencies and
school districts for thosz costs shall be made pursuant to Part 7
(commencing with Section 17500) of Divisicn 4 of Title 2 of the
Government Code.. If the statewide cost of the claim for
reimbursemant does not exceed one million dollars ($1,000,000),
reimbursement shall be made from the State Mandates Claims Fund.

Motwithstanding Section 17580 of the Government Code, unless
otherwise specified, the provisions of this act shall become
operative on the same date that the act takes effect pursuant to the
California Constitution. o ,

SEC. 30.4. Section 22.5 of this bill incorporates amendments to
Section 56836.08 of the Education Code proposed by both this bill and
Senate Bill 1564, It shall only become operative if (1) both bills
are enacted and become eifective on or before 'January 1, 1288, (2)
each bill amends Section 56836.08 of the Education Cede, and (3) this
bill is enacted aftsr Senate Bill 1564, in which case Section
56836.08 of the Education Code, as amended by Senate Bill 1564, shall
remain operative only until the operative date of this bill, at
which time S=2ction 22.5 of this bill shall become operative, and
Secticon 22 of this bill shall not become oparative.

SEC. 30.6. BSection 26.5 of this bill incorporates amendments to
Section 56B836.15 of the Education Code propesed by both this bill and
Senate Bill 1564. It shall only become operative if (1) both bills
are enacted and become effective on or before January 1, 19239, (2)
zach bill amends Section 56836.15 of the Education Code, and (3} this
bill is enacted after Semate Bill 1564, in which case Section
56836.15 of the Education Code, as amended py Sesnate Bill 1564, shall
remain operative only until the operative date of this bhill, at
which time Section 26.5 of this bill shall become operative, and
Section 26 of this bill shall not become operative.

SEC. 31. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the Constitution and shall go into
immediate effect, The facts constituting the necessity ara:

In order to compile and review school attendance information in a
timely manner and to make important statutory changss relating to
school finance for the 19288-99 fiscal year, it is necessary that this
act go into effect immediately.
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Ch. 67 . : STATUTES OF 2000

EDUCATION—PUPIL RECORDS—AUTHORIZE FOSTER
FAMILY AGENCIES TO ACCESS RECORDS-

CHAPTER-67

A_B. No. 2453
AN ACT to ndd Section 49069.3 to the Education Code, relnting to pupil records.
{Filed with Secretary of Blate July 3, EODD:}

LEGISI.JATIVE COUNBEL'S DIGEST
AB 2483, Runner. Pupil records.

Existing law finds and declares that the mobility of pupils in foster care often dxsrupts their
educational experience. Bxisting law authorizes parents of currently enrolled or former
pupils access to any and all pupil records ra]ated to their children which are maintained by
schoal distriets or private schoals.

-This bill would authorize foster fami]y agencies with jurisdjcijon over currenily enrolled or-
former pupils to aceess recards of prades and transcripts, and individualized- education plans
waintained hy school districts or private schools of those pupils.

The people of the State af Calyfornia do aﬁ&ct as follows:

SECTION 1. Section 49069.3 is added $o.the Education.Code, to read:

. 49088.3. Foster family agencies with jurisdiction over currently .enrolied or former pupils
may access records of prades and transeripts, and any individualized education plans (IEP)
that may have been developed pursuant fo’ Chapter 4 (commencing with Section 56200} of
Pari, 30 mainiained by schoo! distriets or private schools of those pupils.

1072

Addilions or changes Indicated by undariine; delefions by astarisks * * *
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EDUCATION CODE

! § 49062. Records; establishment, maintenance, and destruction

School disiricts shall establish, maintain, and destroy pupil records accord-
ing to regulations adopted by the Statz Board of Education. Pupil records
shall include a pupil’s health record. Such regulations shall establish state
policy ds to what ttems of information shall be placed into pupil records and

- what information is appropriate to be compiled by individual school officers
or employees under the exception to pupil records provided in subdivision (b)
of Section 49061. No pupil records shall be destroyed except pursuant to
such regulations or as provided in subdivisions (b) and (c) of Section 49070.

(Stats.1976, c. 1010, § 2, operative April 30, 1977, Amended by Stats.1980, c. 1347, p.
4764,°§ 1.)
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EDUCATION CODE

§ 49065. Reasonable charge for transcripts; exceptions

Any school district may make a reasonable charge in an amount not 1o
exceed the actual cost of furnishing copies of any pupil record; provided,
however, that no charge shall be made for furnishing (1) up to two transcripts
of former pupils' records or (2) up to two verifications of various records of
former pupils. No charge may be made to search for or to retrieve any pupil

“record.

{Stats.1076, c. 1010, § 2, operative April 30, 1977. Ameanded by Stats.1877, c. 36,
§ 212, eff. April 29, 1977, operative April 30, 1977.) .
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. EDUCATION CODE
§ 48067, Rugulv.:tiuﬁs regarding pupil's achievement '

{8} The governing borrd of each schobd] disiriet shall prescribe regulntions requiring the avaluation of
each pupil's achisvement for sach marking perind and reguiring a conference with, or & written report to,
* the porent of esch pupil ‘whenever it becomes svidant to the teacher that the pupil is in danger of failing a
courge. The refusal of the parent to sttend the confersncs, or to respond to the written report, shall not
predudﬂ failing the pupil st the end of the grading peried.

(b) The governing bozrd of any senool distriet may agopt ng'u.lahuns autnonmg a'teacher to ossign & '

failing grade to zny pupil whose * * *.absences from the teacher's ciass that are not excused purEzant to
Bection 48206 equal or exceed & maximum number which gholl be specified by the board. Regulations
adopted pursuant to this subdivision ehall include, but not be limited to, the following:

{1) A reasonable oppartunity for the pupil or the pupil's parent or puardian to explain the absences.

{2) A method for identification in toe pupil's record of the failing grades zssigned to the pupil on the
hesis of excepsive unexeused absences.

" (&) Notwithatanding the provisions of subdivision (z) of Section 49081, the provisions of this section
shall appiy to the parent or guardian of any pupil without regerd {o the age of the pupil
{Amended by Stata.1898, ¢. 846 (5.8.1468), § 20, eff. Bept. 25, 1898.)
Additions or chaenges indicated by underiine; deistlons by asterisks * * *
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:EDUCATION CODE

1
'§ 49068. Transfer of permanent enrollment and scholarship record

enever a pupil transfers from onz school district to another or to a
private school, or transfers from a private school to a school district within
the state, the pupil's permanent record or a copy thereof shall be transferred
by the former district or private school upon a request from the district or

private school where the pupil intends to enroll. Any school district request.
ing such a transfer of a record shall notify the parent of his right to receive a’

copy of the record and a right to a hearing to challenge the content of the
record. The State Board of Education is hereby authorized to adopt rulss and
regulations concerning the transfer of records.

(Stats.1976, c. 1010, § 2, op=rative Aprll 30, 1977. Amended by Stats.1977, c. 36,
§ 213, eff. April 28, 1977, opsrative April 30, 1877.)
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 49069.3. TFoster family agencies; ‘nccesa to enrolled or former pupil records

- ] ! . : . . 0 - ¥ " dB uf
Foster family arencies with jurisdiction over currently enrolled or former pupils may £ccess recor
grades and tn-z];nagripts, and any individualized aducation plana (IEF) ﬂ.m.t muy have bean ggv:elnped
pursuant to Chapter 4 (commencing with Sectian &6300) of Part 30 maintained by achool districts or
private schools of those pupils. .

{Addad by Stats.2000, c. 67 (A.B.2458), § 1.

§ 40069.5. Pupilﬁ i;1 foster care; tranefer of recorda

{2) The Legislature finds .and dectares that the mobility of i)upila in foster care aften dirrupta their
educational experience. The Legisiature alse finds that efficlent tranafer of pupil records is a critieal
- factor in the swift placement of fostar ehildren in educntional pettings.

(b) Upon the request of 2 county soeinl service or probafion ‘department, a regional center for the
developmentally disabied, or other placing.ngency, & local education agancy with which a pupil in foster
cere has most recently been enrolled that has Desn informed of the next educational placement of the
pupil shall cooparats with the county social servics or probation department to eneure that the pupils
education record is tranefarrad to the receiving local education agency in a timely manner,

(v) ‘Whenever n local aducational agansy with which a pupil in foster core has most recently been
enrolled i8 informed -of the next educational plecement of the pupil, thet Jocal educational agency shall
eooperate with the county socis) pervice or probation department to snsure that educational hackpround
informaiion for that pupil'ds heslth and educational record, ap deseribed in Section 16010 of the Welfare
and Ingifutions Gode, in transferred to the receiving local educational agency in a timely manner.

(d) information provided purenant to subdivigion (¢) of this section shall include, but not be limited to
the foliowing: . B

(1} The locstion of the pupils recaords.
(2) The last sehool and teacher of the pupil..
(3) The pupil's current grade level.

(4) Any information deemed necessary to cnable enrollment st the rex;eiving echoal, to the exient
eliowable under atate and feders] law,

(e) Notice shall be made within five working days and information transferred within five additional
woridng days of receipt of information regerding the new educations] placement of the pupil in foster
eara -

{Added by Stats.1998, . 311 (S.E.933), § 2, off, Aug. 18, 1098
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§ 49076.5. Peace officer record access; pupil kidnapping; offense; eriminal or civil lisbility

{a) Notwithstanding Section 49076, each schoal distriet shall release any information it has apecific to &
particalar pupil's identity and location that relates to the tranafer of that pupil's recorda to anothar achoal
digtiict within this state or eny other state or to o private achool.in this gtate to s designated peace
officer, upon his or her request, when a proper police purpose exists for the uee of that information.

(t) In order to prbtect the privacy interests of the pupil, a request to & sehool -district far pupil record
infermation pursuant to this section shall maet the following requirements!

(1) For the purposes of this section “proper police purposs” meens that probeble cause exsta that the
pupil has been lddnepped and that his or her abducter may have enrolied the panilin & schaol and that
the agency has begun an aetive inveatigation.

(2) Only designated peace officers and federnl criminal invesﬁgaturs‘ and federal law enforeement
cfficers, 88 defined in Section 830.1 of the Penal Code, whase names have been submittad to the school
district in writing by & law enforcement agency, may regquest and receive the information specified in
subdivigion (a). Each law enforcement agency ahall ensure thet each schaol disgict has at all times. e
current st of the names of desipnated peace officers authorized to requeat pupidl record information.

(3) This section does not authorize designated peace officers to obtdin any pupil record information
other than that puthorized by this section.

(4) The law enforcemant agency réquesh'ng the information shall ensure thﬂ.t' gt no time shell any
infarmatipn obtained pursuant to thie section be disclesed or used for any purpoes other than to assist in

the investigation of susperted eriminal conduct of lndnnppmg A vmlatmn of this paragraph shall ba
punigheble ps s misdemaanor. .

(5) The designated peace officer requesting information euthorized for raleaae by this pection shall
male & racord on a form crested and maintained by the law enforcement agency which shall include the
name of the pupil- about whom the inquiry wos mnde, the consent of a parent having legal eustody of the
pupil or & lege) guardian, the name of the officer meidng the inguiry, the date of the inguiry, the name of
the schoo} district, the school district employee to whom the request was made, and the :m‘nrmahnn that
was requested.

(8) Whenever the designated peace officer request'mg information authorized for release by this section
does B0 in peragn, by telephane, ar by seme menne other than in writing, the officer shall provide the

schoal district with & letter cnnﬁrmmg the reguest for pupil record mfurma:tnon prior to any release of
information.

(7 No school district, or official or. employee thereof, shall be subject to criminal or eivi hah;lity for
the reienre of pupil recurd information in good fafth as anthorized by this section.

{Added by Btats.19983, c. 561 (A.B.1639), § 1, operative July 1, 1994.)
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§ 49077, Disciosure of student. informatior; rompliance with court order or- lawfully issued
subpoena; notification of pupil and guardian

Informekion concerning & stndent shall be furnished in compliance with 8 court order or a lawfully
iagued subnoene. The achool district shall tnalie a reasonable effort to notify the parent or \agal guardian
and the pupl in advance of * * * compliance with & lawfully issusd pubpoena and, in the case of
complimnee with o cowrt order, if lawfully possible within the ‘requirements of the * * * .order,

{Amended by Stats.1996, c. 878 (A.B.1721), § 2)
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§ AB0TB. Service of subpoeent upan o public gchool employer; copy of record in licu of persanal
nppearance

. The servica of a lewfully inened subpoens or a pourt order upon a public schosl employee solely for the
purnose of causing him or her to produce a achool record pertaining to any pupil may ba complied with by
that empioyee, in liev of the persoral eppesrance as & witness in the proceeding, by submitting to the
court, or other agency *. ¥ *, or persop designated in the subposnn, at the time and place reguired by the
subpoeng pr court order, & copy of that record, nccompanied by an affidavit certifying that the copy is a
tTue capy of the original record on fila in the schoal or school office. The copy of the record shall be in

" the form of o photostat, microfilm, microcard, or mininfure photograph or other photographie copy or
reproduetion, or an enlargement thereof,

{Amended by State 1996, c. 879 (A B.1721), § 8.
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§ 76220. Regulations; establishment, maintenance, and ciestruction

Community college districts shall establish, maintain, and destroy student
records according to regulations adopted by the Board of Governors of the
. California Community Colleges. Such regulations shall esitablish state policy
as to what items of information shall be placed into student records and what
information is approprizte to be compiled by individual community college
officers or employees under the exception to student records provided in
~subdivisions (a) and (b) of Section 76210. No student records shall be
- destroyed except pursuant to such regulations or as prowded in subdivisions
(b) and (c) of Section 76232.

{(Stats. 1876, c. 1010, § 2, operative April 30, 1977.)
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§ 76223. Reasonable charge for transcripts; exceptions

Any community college may make a reasonable charge in an amount not to
exceed the actual cost of furnishing copies of any student record; provided,
" however, that nc charge shall be made for furnishing (1) up to two ranscripts
of students’ records or (2) up to two verifications of various records of
students. No charge may be made to search for or to retrieve any student
record. . '

(Stats.1976, c. 1010, § 2, operative April 30, 1977. Amended by Stats.i977, c. 36,

§ 297, eff, April 29, 1977.)
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'§ 76225. Trunsfer of records; nolice of rights; regulations -

Whenever a student transfers from one community college or public or private institution- of
postsecondary ‘educetion to another within the state, approprinte records ar a copy therecf shall be
transferred by the former community college, or collége or universify * + & gpon o request from the
student ® * *,_ However, * * ¥ the comnmunity college, enllege, or university * = ¢ from which the
stndent in traneforring mey notify the student that the smdent's records will be traneferred upon
poyment by the student of all fees and charges due the community college, college, or university * *
Any community collegs, college, or univergity * * * maling * * ® 8 transfer Gf these recards shall nofify
the sbudent of his or her Tight to receive a copy of the record and his or her, right to 8 hearing to

challange the content of the record.

The boord of governors * * * may ndopt. roles and regulations eoncerning transfer of thesa records to,
from, or between colleges under its juriediction. :

{Amended by Stats.1995, c. 758 (A.B.446), & 91)
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§ 76234. Record of dmcxplmnry action in connection with sexueal assault or physical nhusc, necess

' to vietim

Whenever there is included in any sbudent record information concerning any disciplinary az:".:ion taicen
by a community college in connection with any afleged sextual assault or physical abuse, including rape,
forced sodomy, forced oral eapulation, rape by & foreign object, sexual battery, or threat of sexual assault,
or ony conduct that thraatens the health and safety of the nllaged victim, the alleged vietim of that sexual

assault or physical abuse shall be informed within thres days of the results of any disciplinary action by

disciplinary nction and nppenl eonfidential,
(Added by Stats.J989, c. 683, §- 3.)

the community collegs and the results of any ﬂppeal The alleged victim shall ksap the results of that
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§ 76244, Disciosure of student information; .complisnce with court order or lawfully issued
aunpocna, notification of pupil and guardian

Info:'mﬂtxun concarning a student shall be furnished in compliance’ with a court crdar or 8 lawiully
issued aubpoena. -The community eoilege district shall make & reasonable effort to notify the student in
agvancs of * * ¥ cumphance with a lewfully issued subpoeoa and, in the cass of complianee with 8 court
order, if lawfully pasaible within the requirsments of the * * * order. . .

{Amended by Stnta 1996 e 876 (AB.172D), § 4)
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§ 76245, "Service of subpocna upon n corununity coliege employee; copy of reeord in lieu of
personal nppearance ) :

The service of & lawfully issued subpoens or & court order upon a.community callege employes solely
for the purpose of causing » * * the emoloyee to profuce & school record pertaining to any student may
be complied with by that employee, in lien of Ehe personal appearanee an o witness in the proceeding, by
submitidng to the cowrt, or ather ageney * * * or verson desipnated in the subpoana, at the time and
place required by the subpoena or court order, n copy of thai record, accompanied by an affidavit
certifying thet the copy i8 a twue copy of the original record on'fils' in the community college or
community collége office. The copy of the record shall be in the form of a photostet, mierofim,
microcard, or mininture photograph or other photographic copy or reproduction, or an enlergemsnt
thareaf. )

(Amended by Stats.1995, ¢. 768 (A B.446), § 85; Stats.1996, e. 879 (AB.1721), § 5.)
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§ 76246. Regulations; orderly implementation of this chapter

The Board of Governors of the California Community Colleges shall adopt
appropriate rules and regulations to insure the orderly implementation of this
chapter. A community college district governing board may adopt rules and
regulations which are not inconsistent with this chapter or with those adopted
by the board of governors in order to ensure the orderly implementation of
this chapter, '

- (Stats.1976, c. 1010, § 2, operative April 30, 1977.}
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GRAY DAVIS, Govarnor

Exhibit B

STATE OF CALIFORNIA

COMMISSION ON STATE MANDATES

980 NINTH STREET, SUITE 300
SACAAMENTO, CA 95814

PLgME: {B15) 323-3562

F@ 8) 445-0278

E- : csminfo @csm.ca.gov
July 8, 2003 -

Mr. Michael H. Fine

Riverside Unified School District
3380 14" Street

Riverside, CA 92501

Mz, Jerry R. Pation

Assistant Superintendent/Vice President
Palomar Community Cellege District
1140 West Mission Road

San Marcos, CA 92069

Mr. Keith Petersen

SixTen & Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mr. Thomas J. Nussbaum
@ Chancellor
California Community Colleges
" 1102 Q Street, Suite 300
Sacramento, CA 95814-6549

Mr. Keith Gmeinder
Department of Finance
915 L Street, 8th Floor
Sacramento, CA 95814

Mr. Gerald Shelton

California Department of Education (E-08)

Fiscal and Administrative Services Division
- 1430 N Street, Suite 2213

Sacramento, CA 95814

Mr. Michael Havey

State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

And: Interested Parties
(see enclosed mailing list)

Re:  Notice of Complete Test Claim Filing and Schedule for Comments — Student Records;

02-TC-34

On June 23, 2003, a test claim was filed on the above named program by SixTen and Associates,
representing Riverside Unified School District and Palomar Community College District, Co-
Claimants, Following initial review, the Commission staff found the test claim to be compiete.
The Comumission is now requesting state agencies and interested parties to comment on the tcst

clatm as specified in the enclosed notice.

Please contact Nancy Patton at (916) 323-8217 if you have any questions.

Sincerely,

Aot ;

PAULA HIGASHI
Executive Director

Enclosures:
e Notice of Complete Test Claim Filing and Schedule for Comments
Copy of Test Claim (state agencies only)
Mailing List
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLATM ON: | No. 02-TC-34 ' |

Education Codeé Sections 49062, 49065, 49067,

49068, 49069.3. 49069.5, 40076.5, 49077, 40078, | Student Records

76220, 76223, 76225, 76234, 76244, 76245 and

2?246 as adcllad and amended by Statutes 1975 : NOTICE OF COMPLETE TEST CLAIM
hapter 816; Statutes 1976, Chapter 1297; Statutes | = 534 4 v @ ‘

1980, Chapter 1347, Statutes 1983, Chapter 498; FILING ANLY SCHEDULE FOR

Statute 1989, Chapter 593; Statutes 1993, Chapter | COMMENTS (Gov. Code § 17500 et

561; Statutes 1995, Chapter 758; Statutes 1994, seq.; Cal. Code Regs., Tit. 2, §§ 1183,

Chapter §79; Statutes 1098, Chapter 311; Stafutes | SUPd-(g) & 1183.02) '

1998, Chapter 846; and Statiites 2000, Chapter 67

Filed on Jine 23, 2003
By the Riverside Unified School District and the

Palomar Community College District,
Co-Claimants

TO: Rji/erside Un_:i_fied S,_c_]‘:_logl_lDistri(;t i
Palomar Commiinity College District
Department of Finaiice

Cﬁ}ijrﬂi@'bepeighnént.pf Education

Chancellor’s Office, California Community Colleges
State Controller’s Office . . B |
Interested Parties

On June 23, 2003, the Riverside Unified School District-and the Palomar Community College
District filed a test claim on the above-described statutes and execufive orders alleging a
reimbursable state-mandated program pursuant to article XIII B, section 6 of the California,
Clonstitution and Government Code section 17514, The teést claiim'is complete. The test claim
will be heard and determined by the Cominission on'State Mandates pursuant to article XTI B,
section 6, Government Code section 17500 et seq., and case law, The procedures for hearing and
determining this claim are:prescribed in the Commission’s regulations, California Code of
Regulations; title-2, chapter:2.5; Bection 1181;:t seq. ) C

COMMENT PERIOD o
The key issues before the Commission are:

« Do the provisions listed-above impose a new program or higher level of service within an
existing program upon local enities within the meaning of section 6, article X1 B of the
California Constitution and costs mandated by the state pursuant to section 17514 of the

Notice of Complete Test Claim Pliing and Scheduls For Commentz, 02-TC-34, Smdent Records
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Government Code?

» Does Government Code section 17556 preclude the Commission from finding that any of
the test claim provisions impose costs mandated by the state?

» Have funds been appropriated for ﬁus program (e g., state budget) or are there any other
sources of funding available? If so, what is the source?

State Agency Review of Test Claim - State agencies are requested to analyze the fest claim
merits and to file written comments within 30 days, or no later than August 8, 2003, Requests
for extensions of ime may be filed in accordance WIth sections 1183.01, subdivision (c) and
1181.1, subdivision (g) of the regulations.

Claimant Rebuttal - The claimant and mterested partles may file rebuttals to state agencies®
comments under section 1183 .03 of the reg‘ulanons The rebuttal is due 30 days from the actual
service date of written eomments from any state agenmes

Mailing Lists - Under section 1181.2 of the regulatlons the Commission will promulgate a

‘mailing List of parties, interested parties, and interested persons for sach test claim and provide

the list to those mcluded on the list, and to anycne who' requests a copy. Any written material
filed with the Commission on this claim shall be simultaneously served on the other parties listed
on the mailing list provided by the Commission.

Consolidating Test Claims - Pursuant to Commission regulations, the executivé director may -

consolidate part or all of any test claim with another test claim. See sections 1183.05 and
1183.06 of the regulations.

ADDITIONAL FILINGS ON THE SAME STATUTE OR EXECUTIV'E ORDER

Under section 1183, subdivision (i) of the regulations, more than one test elalm on, the same
statute or executive order may be filed with the Commiissioh. The test clalm must be filed
within 60 days of the date the first test claim was ﬁled Claxmants may demgnate a sinigle
claimant within 90 days from the date the first test elaun was filed. Ifthe Comrmssmn does not
receive notics from the claimants demgnatmg a' lead clafffitnt, the exeeutlve director will
designate the claimant who filed the first test claim as the lead ¢laimant.

INFORMAL/PREHEARING CONFERENCE

An infcrmal conference or prehearing conferenice méay be scheduled if requested by any party.
See sections 1183 04 and 1187.4 of the rerrulatlons

HEARING AND STAFF ANALY SIS

A tentative hearing date for. the- test claim will be set when the draft staff analysis of the claim is
being prepared. At least eight weeks before a hearing i§-conducted; the draft staff analysis will
be issued to parties; interested'parties, dnd-interested persons-for comment.. Commients are'due
at least five weeks prior to the hearing or on the date set by the-Exeéutive Dirsctor, pursuant to
section 1183.07 of the regulations. Before the hearing, a final staff analysis will be 1ssued

Dismiseal of Test Claims - Under section 1183.09 of the regulations, test claims may be
dismissed when postponed or placed on inactive status by the claimant for more than one year.

Before dismissing a test claim, the Commission w111 prowde 60 days notice and dpporfunity for
other partles to talce over the claim. g

Noties of Complete Test Claim. Filing and Schedule For Comments, 02-TC-34, Student Records
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exists, the claimant is responsible for submitting proposed parameters and guidglines for
reimbursing all eligible local entities. See section 1183.1 of the regulations. All interested *
parties and affected state agencies will be given an opportunity to comment on the claimant’s
proposal before consideration and adoption by the Commission.

Statewide Cost Estimate - The Commission is required to adopt a statewide cost estimate of the
reimbursable state-mandated program within 12 months of receipt of a test claim. This deadline
may be extended for up to six months upon the request.of either the claimant or the
Commission. ' ' '

baiced: % 7. 9\055 o ﬂw W :

PAULA HIGASHI, (E/xecutive Director

Motice of Complete Test Claim Filing and Schedule Far Comments, 02-TC-34, Swdent Records
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i September 15, 2003

Ms. Paula Higashi R[ECEWEDj

- Executive Director

Commission on State Mandates SEP {5 2083

980 Ninth Street, Suite 300

Sacramento, CA 95814 COMMISSION ON
. STATEN MANDATES

Dear Ms. Higashi: -

This letter is to inform you that the Department of Finance (Department) has pen‘qr_med an in'rtia_l
review of the test claim entitled Student Records, 02-TC-34, filed by Riverside Unified School District
and Palamar Community College District,

The claimants assert on page 2 of the claim that, “Prior to January 1, 1975, there were no statutes,
code sedtions or regulations which required school districts to search and refrieve, furnish or-forward
student records as hereinafter described.” However, our initial review reveals that several of the
activities for which State reimbursement is sought were required by state and/or federal law in 1974
or prior. For example, on Page 27 of the Test Claim, ltem C regarding reimbursable activities states
"Pursuant to Education Code Section 49065, the furnishing of (1) up to two transcripts of former
pupils records or (2) up te two verification of various records of former pupils, and (3) for searching
- and retrieving pupil racords when transcripts or verifications are requested.” Yet, Education Code,
section 1037, as reflected on January 1, 1974 states “The governing board of any school district
@ may make a charge for furnishing transcripts of former pupils’ records in excess of two copies, and
for more than two verifications of various records of former pupils, Such a charge shall be fifty cents
($0.50) or an amount not to exceed the cost of rendering the service, whichever is the lessor.”

The regulations governing test claim filing, Title 2, California Code of Regulations, Section 1183,
subdivision (d){3)(A), require the claimant {o include a written narrative that includes a detailed _
description of the activities required under prior law or executive order. The Department asserts that
claimants have not included this information in their test claim, therefora the Department guestions
the completeness of the Tast Claim. Accordingly, we request that the Commission direct the
clalmante to accurately provide the information raquired by the regulations, The Department will
provide more detailed comments ance a complete test claim is received.

As required by the Commission's regulations, we are including a "Proof of Service” indicating that
the parties included on the mailing list which accompanied your July B, 2003, letter have been
provided with copies of this letter via sither United States Mall or, in the case of other State
agencies, Interagency Mail Service.

If you have any questions regarding this letter, please contact Michael Wilkening, Principal Program
Budget Analyst, at {918) 445-0328 or Keith Gmemder State mandates claims coordinator for the
Department of Finance, at (916) 445-8913,

Sincerely,

i - \leannie Oropeza :

rogram Budget Manager

Attachment

SEP-15-2883 15:48 F.al
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Attachment A

DECLARATION OF
DEPARTMENT CF FINANCE
CLAIM NO., CSM--02-TC-34

1. | am currently empioyed by the State of California, Department of Finance (Finance), am
familiar with the duties of Finance, and am authorlzed to make this declaration on behalf
of Finance.

2. We concur that the Chapter No,, Statutes of , (, ) sections relevant to this claim are

accurately quoted in the test clalm submltted by cla:mants and, therefore, we do not
restate them in this declaration.

| certify under penalty of perjury that the facts set forth in the foregoing are true and correct of
my own knowledge except as to the matters therein stated as information or belief and, as to
_ thqse matters, | believe them to be true.

at Sacramento, CA Michag! Wilkening
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FPROQOF OF SERVICE

Student Records
CSM-02-TC-34

Test Cigim Name:
Test Claim Number

[, the undersigned, declare as follows:

DEPT OF FINANCE EDU UNIT

| am employed in the County of Sacramento, State of California, | am 18 years of agﬂ ar older

and nat a party to the within entitled cause; my business address is 9’15 L Strest, 7°

Sacramento, CA 95814,

Floor,

On September 8, 2003, | served the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thersof: (1) to claimants and nonstate agencies enclosad in a sealed envelope with postage
thereon fully prepaid in the United States Mail at Sacramento, California: and (2) to state
agencies in the normal pickup location at 815 L Street, 7" Floor, for Interagency Mail Service,

addrassed as follows:

A-16

Ms. Paula Higashi, Executive Director
Commission on State Mandates

980 Ninth Street, Suite 300
Sacramento, CA 95814

B-23

Legislative Anaiyst‘s Office
Attention Marianne O'Malley
925 L Street, Suite 1000
Sacramento, CA 95814

E-8

Department of Education

Fiscal and Administrative Services Division
Attention: Gerry Shelton

1430 N Street, Sulte 2213

Sacramento, CA 895814

San Diego Unified School District
Attention: Arthur Palkowitz

4100 Normal Street, Room 3158
San Diego, CA 52103-2682

Spector, Middleton, Young, Minnay, LLP
Attention: Paul Minney ,
7 Park Center Drive

Sacramento, CA 55825

15:49

S=P-15-2883

B-8

State Controller's Office

Division of Accounting & Reporting
Attention: Michael Havey

3301 C Street, Room 500
Sacramento, CA 95816

B-8

State Controller's Office
Division of Audits
Attention: Jim Spane

300 Capitol Mzall, Suite 518
Sacramento, CA 85814

Education Mandated Cost Network
C/O School Services of California
Attention: Dr. Carol Berg, PhD’
1121 L Street, Suite 1060
Sacramento, CA 95814

Cenfration, Inc.

Attention: Bath Hunter ,
8318 Red QOak Street, Suite 101
Rancho Cucamonga, CA 81730

Mandate Resource Servicas
Attention: Harmeet Barkschat
5325 Eikhorn Bivd,, Suite 307
Sacramento, CA 95842
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Reynolds Consulting Group, Inc.
Attention: Sandy Reynolds, President
P.O. Box 887

Sun Clty, CA 92588

Sixten & Associales

Attention: Keith Petersen
6252 Balboa Avenue, Sulte 807
San Diego, CA- 82117

Shields Consulting Group, Inc.
Attention; Steve Shieids

1536 36™ Street _
Sacramento, CA 25818

Palomar Community College District
Attention: Jerry R, Patton -

1140 West Mission Roead

San Marcos, CA 92089

DEPT OF FINANCE EDU UNIT

Mandated Cost Systems, Inc.
Atlention: Steve Smith

11130 Sun Centar Drive, Suite 100
Rancho Cordova, CA 95670

Riverside Unified School District
Attention: Michael H. Fine

3380 14™ Street

Riverside, CA 92501

California Community Collages
Attention: Thomas Nussbaum
1102 Q Sireet, Suite 300
Sacramento, CA 85814-6549

[ declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct, and that this declaration was executed on Septembsr 8, 2003, at Sacramento,

Califarnia.

SEP-15-2883 15:49

Qg Mg a0

6 Jexnifer Nelson
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SixTen and Associates

p - - EXHIBIT D
Mandate Reimbursement Services
: TH B. PETERSEN, MPA, JD, Presidant Telephgne: (858) 514-85805
2 Balboa Avenue, Suite BO7 Fax: (B58)514-8645
San Diego, CAB2117 E-Mail: Kbpsixten@aol.com

October 10, 2003

RECEIVED

Pauia Higashi, Executive Director OCT 14 2003
Commission on State Mandates COM

U.S. Bank Plaza Building o MISSION opn
980 Ninth Street, Suite 300 STATE MaNDA T g
Sacramento, California 95814

Re: Test Claim 02-TC-34
Riverside Unified School District
Palomar Cemmunity College District
Student Records

Dear Ms, Higashi:

@ | have received the comments of the Department of Finance (“DOF") dated September
15, 2003, to which | now respond on behalf of the test claimant.

Although none of the objections generated by DOF are included in the statutory
exceptions set forth in Government Code Section 17558, the objections stated
additionally fail for the following reasons:

1. The Comments of the DOF are Incompetent and Should be Excluded -

Test claimant objects to the Comments of the DOF, in total, as being legally incompetent
and move that they be excluded from the record. Title 2, California Code of
- Regulations, Section 1183.02(d) requires that any:

“...written response, opposition, or recommendations and supporting
documentation shall be signed at the end of the document, under penalty
of perjury by an authorized representative of the state agency, with the
declaration that it is true and complete to the best of the representative’s
personal knowledge or information and belief.”

The DOF comments do not comply with this essential requirement.
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Paula Higashi

Test Claim 02-TC-34 @
Ocotober 10, 2003

2. Statement Concerning Prior Law is Correct

DOF cites the test claimants’ statement that “Prior to January 1, 1975, there were no
statutes, code sections or regulations which required school districts to ssarch and
retrieve, furnish or forward student records as hereinafter described” and then states
that its review reveals that “several of the activities for which State reimbursement is
sought wara required by state and/or federal law in 1974 or prior”. In support of its claim
of “several activities”, DOF argues that the claiming of Education Code Section 49085 is
precluded by section 1037 of the 1959 Education Code. As will be shown, test
claimants’ statement is correct.

Section 1037 of the 1859 Education Code provided:

furnishing transcripts of former pupils’ records in excess of two copies, and
for more than two verifications of various records of former pupils. Such a
charge shall be fifty cents ($0.50) or an amount not to excezd the cost of
rendering the service, whichaver is the lesser.”

" Code Section 1037 is silent about copies lesé. than two, is permissive as to copies in
excess of two and allows a charge for rendering the service.

Chapter 816, Statutes of 1875, Section 4, added Education Code Section 10936
(effectiva January 1, 19786), to provide that:

“Any schooi district may make a reasonabie charge in an amount not to
-exceed the actual cost of furnishing copies of any pupil record; provided,
however, that no charge shall be made for furnishing (1) up to two
transcripts of former pupils' records or (2) up to two verifications of various
racords of former pupils.” »

Saction 10236, for the first time, prohibits any charge for furnishing up to two franscripts
or up to two verifications of various records of former pupils.

Chapter 1297, Stétutes of 1976, Section 4.5, amended Education C_ode Section 10936
(effective January 1, 1977) to provide, for the first time, that no charge may be made to
search for or ta retrieve any pupil record:

*Any school district may make a re-asonable charge in an amount not to

' Section 1037 of the 1959 Education Code was repealed by Chapter 1010, g
Statutes of 1978, effective April 10, 1877.

248




Paula Higashi
Test Claim 02-TC-34
QOcotobaer 10, 2003

exceed the actual cost of furnishing copies of any pupil record; provided,
however, that no charge shall be made for furnishing (1) up to two
transcripts of former pupils' records or (2) up to two verifications of various
records of former pupils. No_charge may be made to search for or to

retrieve any pupif record,” T

Therefore, test claimants’ statement that, “Prior to January 1, 1975, there were no
statutés, code sections or regulations which required schaol districts 1o search and
retrieve, furnish or forward student records as hereinafter described” is a corract
statement of the law.

Therefore, test claimants’ request {at page 27 of the test claim) for reimbursement for
the costs of "furnishing of (1) up to two transcripts of former pupils' records or (2) up to
two verifications of various records of former pupils, and (3) for searching and retrieving
pupil records when transcripts or verifications are requested” is a valid claim for
reimbursement.

Therefors, the raquest of DOF that the Commission direct the claimants to provide any
additional information should be denied and DOF should be denied an cpportunity to
offer any additional comments.

CERTIFICATION
[ certify by my signature below, under penalty of perjury, under the laws of the State of
California, that the statements made in this document are true and complete fo the best
of my own personal knowledge or information and belief.
Sincerely,

it

Keith B. Petersen

C: Per Mailing List Attached




DECLARATION OF SERVICE

RE: Student Records _
CLAIMANT: Riverside Unified School District and
Palomar Community College District

| declare:

| am employed in the office of SixTen and Associates, which is the appointed

representative of the above named claimant{s). | am 18 years of age or older and not a
party to the within entitled matter.

On the date indicated below, | served the attached: letter of October 10, 2003
addressed as follows:

Paula Higashi

-Executive Director

Commission an State Mandates
880 Ninth Street, Suite 300
Sacramento, CA 95814
Sacramento, CA 95814

FAX: (916) 445-0278

AND per mailing list attached

M US. MAIL: | am famiiar with the QO  FACSIMILE TRANSMISSION: On the &
' business practice at SixTen and date below from facsimile machine
Associates for the collection and number (858) 514-8645, | personally

processing of correspondance far mailing transmitted to  the above-named

with the United States Postal Service. In
accordance  with  that practice,
correspondence placed in the internal
meail collection system at SixTen and
Assaciates is deposited with the United

. Siates Postal Service that sams day in

the ordinary course of business. -

OTHER SERVICE: | caused such

envelope(s) to be delivered to the office’

of the addressee(s) listed above by:

{Describe}

person(s) ta the facsimile number(s)
shown above, pursuant to California
Rules of Court 2003-2008. A frue copy of
the . above-described document(s)
was{were) transmilted by facsimile
transmission and the transmission was
reported as compliete and without error.

A copy of the transmission report issued
by the transmitting machine is attached to
this proof of service.

PERSONAL SERVICE: By causingatrua
copy of the above-described document(s)
to be hand delivered to the office(s) of
the addresses(s).

| declare under penaity of perjury that the foregoing is true and correct and that this
declaration was exscuted on ____10/10/03 , at San Diego, California.

Wﬁm A/LU—C’M

Diane Bramwell
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Orlginal List Dae: 6/26/2003 Mailing Information: Othsr
# 1 Updeied: N .
@t Print Data: : 5/18/2003 Mailing List
Claim Numbsr; 02-TC-34

lssue! Studant Records

"TO ALL PARTIES AND INTERESTED PARTIES:

Zach comrission maifling list {s continuously undatad as requests ars received o includs or remove any party or parson
on the mailing list, A curant mailing list is providad with commission correspondence, and a copy of the current mailing
list is available upon raquasat at any tims. Except as provided oiherwise by commission rule, when a party or infsrastad
party files any writizn matsrial with the commission conceming a claim, it shall simulianeousty Sane & copy of lha written
material on the parties and interesiad pariias o the claim ideniiiied on the mailing list providad by the commission. (Cat.

Code Regs., UL 2, § 1181.2.)

Wr, Kaith B. FPelarsan Claimant Representative
SixTen & Associates Teb: (358) 514-8805
5252 Balboa Avanua, Suile 807

San Diego, CA u._ﬂ? Fax:  (B58) 514-8645

ivir, Michael H. Fine , - Claimant

Fiverside Uniiied 3chaool District Tal (903) 788-1020
2380 14th Strest .

Riverside, CA £2501 ‘ Zax:

* Carol 2arg

Educalion 'Iwanue?ted Cost Network Tal: (818) 448-7517
1121 L Strest, Suite 1080
Sacramanto, CA 85314 Fax:  (918) 446-2011

M. Paul Minney .

Spector, Middlston, Young & Minnsy, LLP ' T
7 Parlf Cenier Drive

Sa cramento, CA B5B25 Fax:  (916) 84B-1300

Vs, Harmest Barkschai

Mandata esource Senice - 4

) R hices _ , Tl (916) 727-1250
5225 Elichom Bivd. #307

Sz 'amento. CA 93842 Fax: (918} 727-1734

Ms, Sandy Eaynolds

Reynolds Consulting Group, inc. Tal (909) 5%9_0024
P.O. Box 987 oo
Sun Cliy, CA 82588 Fax:  (308) 672-2963
O
Page: 1
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Ms. Beth Hunter

Centratian, [nc. :
4316 Red Oak Street, Sulte 101
Rancha Cucamonga, CA 81730 Fax: (866) 481-5383

Tel:  (866) 481-2642

Wir. Michael Havey
State Controller's Office (B-08)

Divisfon of Accounting & Reporting

3301 C Strest, Sulte 500 Fax: (9'1 8) 323-4807
Sacramento, CA 85816

Tol:  (916) 445-8757

Mr, Gerald Shalton

California Departmant of Education (E-08) - Tel:  (916) 445-0554
Fiscal and Administrative Senices Division '
1430 N Strest, Sults 2213 . ‘ . Fax:  (916) 327-8306

Sacramento, CA 85814

ivir. Kzlth Gmelnder

Department of Finance (A-15) - ol (916) 445.8913 }
915 L Street, 8th Floor - . :
Sacramento, CA 05814 Fax: (916) 327-0225

Mr, Steve Smith

Mandated Cost Systems, Inc. el (916) 669-0828
11130 Sun Canier Drive, Sulte 100 o
Ranche Cardova, CA 25670 ' ‘ Fax: (918) 669-0889

~ Mr. Arthur Palkowitz
San Dlego Unified School District
4100 Normal Strest, Room 3158
San Diego, CA ,02103-8383 Fax: {619} 725-7589

Tel: ' (618) 725-7565

Mr. Steve Shields

Shisids Consulting Group, Inc. o Tel:  (918) 454-7310

1536 36th Street ' - : ’ ' :

Sacramenio, CA 83816 i ' o Fax: (816) 454-7312

Mr. Jerry R. Patton : ' . Claimant

Palomar Community College District _ Tel:

1140 West Migsion road . ' ' : i

San Marcos, CA 92069 . Fax:

Mr, Thomas J. Nussbaum - {G-01)

Caillfornia Community Colleges Tel:  (916) 445-2738

1102 Q Strest, Sulte 300 . .

Sacramento, CA 95814-6548 _ : . Fax:  (916) 323.8245
Paga: 2
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- Exhibit B
STATE OF CALIFORNIA

" CALIFORNIA COMMUNITY COLLEGES
‘TEIAN CELLOR’S OFFICE -

() STREET
RCRAMENTC, Ca 95814-6511
(916) 445-8752
BTTP://WWW.CCCCO.EDU

RECEIVED

March 16, 2004

MAR {6 2004
Paula Higashi, Executive Director COMMISSION ON
Commission on State Mandates STATF MANDATES

980 Ninth Street, Suite 300
Sacramento, CA 95814

Re:  Test Claim: Student Records, 02-TC-34
Dear Ms. Higashi: .

As an interested state agency, the Chancellor's Office has reviewed the above test claim in light
of the following questions addressing key issues before the Commission:

e Do the provisions [Ed. Code, §§ 76220, 76223, 76225, 76234, 76244, 76245 and 76246)

impose a new program or higher level of service within an existing program upon local
@ entities within the meaning of section 6, article XIII B of the California Constitution and

costs mandated by the state pursuant to section 17514 of the Government Code?

« Does Government Code section 17556 preclude the Commission from finding that any of the
test claim provisions impose costs mandated by the state?

¢ Have funds been appropriated for this program (e.g., State budget) or are there any other
sources of funding avaitable? If so, what is the source?

Claimant challenges a number of statutes that appear in chapter 1.5 of part 47 of division 7 of
title 3 of the Education Code, governing the treatment of student records by community college
districts. Issues specific to each statute will be discussed below, but as a general matter it is
important to note that most of these provisions were criginally enacted by Senate Bill 182 (Stats.
1975, ch. 816) which was designed to bring California law into conformity with the Federal
Family Educational Rights and Privacy Act ("FERPA"; 20 U.S.C. § 1232g). Section 76200
confirms this by stating:

"It is the intent of the Legislature to resolve potential conflicts between California
law and the provisions of Public Law 93-380 regarding the confidentiality of
student records in order to ensure the continuance of federal education funds to
public community colleges within the state, , . ."

Moreover, Senate Bill 182 contained an uncodified provision, section 8 of the bill, which
specifically declared that:
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Paula Higashi 2 March 16, 2004

_ "There are no state-mandated local costs in this act that require reimbursement
; under Section 2231 of the Revenue and Taxation Code because this act merely
affirms for the state that which has been declared existing law or regulation
through action by the federal government."

Thus, much of this claim should be denied because the challenged provisions are generally
necessary to implement federal law.

Education Code section 76220

Claimant alleges that mandated costs are imposed by Education Code section 76220, which
provides:

"Community coilege districts shal] establish, maintain, and destroy student
records according to regulations adopted by the Board of Governors of the
California Community Colleges. Such regulations shall establish state policy as
to what items of information shall be placed into student records and what
information is appropriate to be compiled by individual community college
officers or employees under the exception to student records provided in

- subdivisions (a) and (b) of Section 76210. No student records shall be destroyed

except pursuant to such regulations or as provided in subd1v1310115 (b) and (c) of
Section 76232."

Although section 76220 requires districts to establish, maintain, and destroy student records in

1 accord with regulations adopted by the Board of Governors, the Board's regulations do not
actually require districts to either establish or destroy student records. California Code of
Regulations, title 3, section 59023 does require that, if a district creates certain types of student
records, it must maintain them. Also, when a district decides to destroy nonpermanent student
records it must follow procedures set forth in title 5, sections 59027-59029. However, a district's
initial decision that a record should be created or destroyed is voluntary and the California
Supreme court has confirmed that a local agency may not make out a claim for mandated costs if
the action triggering the requirement is voluntary. (Department of Finance v. Commission on

Staté Mandates (Kern High School) (2003) 30 Cal.4th 727, hereinafter referred to as ”Ker n High
School.™)

The requirement for permanent maintenance of student records applies only to those records
related to enroliment and scholarship. (Cal. Code Regs., tit. 5, § 59023(d)(1).) This requirement
dates back to the period when junior colleges were governed by the State Board of Education
which adopted former title 5, section 3016, which is substantially similar to present section
59023, at least as early as March 19, 1960.

One of the major reasons a college is required to retain such student records is to substantiate
claims for state apportionment in the event of an audit. (Cal. Code Regs., tit. 5, § 58030))
Section 58030 was adopted pursuant to former Educetion Code section 76300 which required
records of student attendance to be kept in accord with regulations adopted by the Board of
Governors. This requirement dates back at least to Former Education Code section 6801, which
| wasadded by Statutes 1951, chapter 228, Q

| 054




Paula Higashi . .3 March 16, 2004

m The rules governing the destruction of student records set forth in title 5, sections 39027-59029
were originally adopted by the Board of Governors in 1976 based on the authority of former
Education Code section 72603. Section 72603 in turn derived from former Education Code
section 1034 which was added by Statutes 1963, chapter 629. Those statutes authorized the State
Board of Education, and later the Board of Governors, to adopt regulations specifying the
manner in which student records are to be destroyed.

Therefore, it is clear that the requirement for colleges to maintain certain student records and the
restrictions on methods of destroying nonpermanent records existed in law long before January
1, 1975. '

Finally, Kern High School pointed out that even if costs are incurred, they may be permissibly
pavable from funds that have already been obtained from the state. (Kern High School, supra,
30 Cal.4th 727, at 747.) Thus, the cost of maintaining student attendance records is incurred in
order to obtain state funding that may then be used to cover these expenses.

For the above reasons, the Claim related to education Code section 76220 should be denied.

Education Code section 76223
Claimant alleges that Education code section 76223 imposes mandated costs. Section 76223
provides:

@ "Any community college may make a reasonable charge in an amount not to
exceed the actual cost of furnishing copies of any student record; provided,
however, that no charge shall be made for furnishing (1) up to two transcripts of
students' records or (2) up to two verifications of various records of students. No
charge may be made to search for or to retrieve any student record.”

The regulations adopted by the U.S. Department of Education to implement FERPA contain a
substantially similar provision in 34 Code of Federal Regulations section 99.11 which states:

"§ 99.11 May an educational agency or institution charge a fee for copies of
education records?

(a) Unless the imposition of a fee effectively prevents a parent or eligible student
from exercising the right to inspéct and review the student's education records, an
educational agency or institution may charge a fee for a copy of an education
record which is made for the parent or eligible student.

(b) An educational agency or institution may not charge a fee to search for or to
retrieve the education records of a student.”

The only diffgl-ellce between Education Code section 76223 and 34 Code of Federal Regulations
section 99.1 ] is'that the federal requirement would involve a determination of whether a charge
c would effectively preclude a student or parent from accessing a record, whereas the state law
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Paula Higashi 4 March 16, 2004

guarantees two free transcripts or records verifications. The requirement to provide two free
transcripts or verifications appears to date back to former Education Code section 25422, 8,
which was enacted by Statutes 1972, chapter 1037. Since this requirement was in place prior to
 January 1, 1975, it cannot serve as the basis for a mandate claim.

Moreover, if there were no absolute ban on charging for the first two transcripts, the federal
regulation would require districts to somehow individually assess whether each student could
afford to pay a fee. Claimant would need to show that the cost of providing the two free

transcripts exceeds the cost it would otherwise incur for compliance with the federal
requirement.

For these rea’sons; the claim related to section 76223 should be denied.

Education Code section 76225

Claimant alleges that Education Code section 76225 imposes mandated costs. Section 76225
provides; '

"Whenever a student transfers from one community college or public or private
institution of postsecondary education to another within the state, appropriate
records or a copy thereof shall be transferred by the former community college, or
college or university upon a request from the student. However, the community
college, college, or university from which the student is transferring may notify
the student that the student's records will be transferred upon payment by the
student of all fees and charges due the community college, college, or university.
Any community college, college, or university making a transfer of these records
shall notify the student of his or her right to receive a copy of the record and his or
her right to a hearing to challenge the content of the record.

The board of governors may adopt rules and regulations concerning transfer of
these records to, from, or between colleges under its jurisdiction.”

The federal regulations implementing FERPA give students a right to inspect their records (34
C.F.R. §99.10)y and to receive a copy of such records (34 C.F.R. § 99.11). A student iransferring
to another college or university could obtain a copy of his or her records from the college he or
she has been attending and then give them to the new institution, but this is impractical since the
receiving institution would have no assurance that the student had not tampered with the records.
Section 76225 solves this problem by allowing a student to request that his or her records be sent
directly to the other institution. This does not impose an additional cost on districts since section
76223 already authorizes charging a fee to "furnish" copies of student records and this office has
held that such a charge may include the actual cost of mailing individual student records.

The remaining requirements of section 76225 (providing the student with a copy of the record
and the right to a hearing to challenge its content) are mandated by federal law. Again, 34 Code
of Federal Regulations section 99.11 guarantees a student the right to a copy of his or her records
and 34 Code of Federal Regulations section 99.21 requires a hearing in the event the student
wishes to challenge the content of those records.
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Paula Higashi

@ For the above reasons, the Claim related to Education Code section 76225 should be denied,

Education Code section 76234 .
Claimant alleges that Education Code section 76234 imposes mandated costs. Section 76234

provides:

"Whenever there is included in any student record information concerning any

disciplinary action taken by a community college in connection with any alleged

sexual assault or physical abuse, including rape, forced sodomy, forced oral

copulation, rape by a foreign object, sexual battery, or threat of sexual assault, or

any conduct that threatens the health and safety of the alleged victim, the alleged

victim of that sexual assualt [spelling error in statute] or physical abuse shall be

infermed within three days of the results of any disciplinary action by the

community college and the results of any appeal. The alleged victim shall keep

the 1'esu1t5 of that disciplinary action and appeal confidential."
Section 76234 was enacted by Senate Bill 1546 (Stats. 1989, ch. 593). The Leglsla‘uve Counsel $
* Digest for SB 1546 notes that "The notification 1equuements imposed by this bill on community
colleges would impose a state-mandated local program" and section 5 of the bill provided that,

"Notwithstanding Section 17610 of the Government Code, if the Comumission on
State Mandates determines that this act contains costs mandated by the state,

@ reimbursement to local agencies and school districts for those costs shall be made
pursuant to Part 7 (comumencing with Section 17500) of Division 4 of Title 2 of
the Government Code. If the statewide cost of the claim for reimbursement does
not exceed one million dollars ($1,000,000), reimbursement shall be made from
the State Mandates Claims Fund."

Thus, it appears that the enactment of section 76234 by SB 1546 probably did impose some
minimal mandated costs that would be relmbmsable

However, that was true only for a brief period. Federal law now requires each institution
recelving federal financial assistance (which includes all comnmnity college districts) to include
a policy which ensures that "both the accuser and the accused shall be informed of the outcome
of any campus dlsmphnary proceeding brought allcgmg a sexual assault," (20 U.S.C.

§ 1092(H(BYBI(iv)(II).) It appears that this provision was added by Public Law 102-325 (also
lmown as the Higher Education Amendments of 1992), which became effective October 1, 1992,
Thus, any claim for reimbursement pursuant to Education Code section 76234 would only be
valid for the period between January 1, 1990 (when SB 1546 became effective) and October 1
1992, when this same requirement was imposed by federal law.

Since this claim relates to costs incurred by the Claimant during fiscal year 2001-02, it must be
rejected.

@ Education Code section 76244
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v

Claimant alleges that Education Code section 76244 imposes mandated costs. Section 76244
provides:

"Information concerning a student shall be furnished in compliance with a court
order or a lawfully issued subpoena. The community college district shall make a
reasonable effort to notify the student in advance of compliance with a lawfully
issued subpoena and, in the case of compliance with a court order, if lawfully
possible within the requirements of the order.”

Of course, community college districts, like all other organizations, must comply with lawfully
issued subpoenas and court orders. (See generally, Code of Civil Procedure sections 1985 et seq.
and particularly sections 1985.3, 1991, and 2020 of the Code of Civil Procedure.) There is no
reimbursable mandate resulting from a law of general application, laws which, to implement a
state policy, do not impose "unique requirements on local governments and . . . apply generally
to all residents and entities in the state" and thus do not impose a new program or higher level of
service upon the districts. (County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56-
57.) The only unique requirement-of section-76244 is that the community college must make a
reasenable effort to notify the student in advance of compliance with a subpoena or court order.
However, this requirement is imposed by the FERPA regulations. (34 C.F.R. § 95.31(a)(9)(ii).)

For these reasons, the claim regarding section 76244 should be denied,

Education Code section 76245
Claimant alleges that Education code section 76245 imposes mandated costs. Section 76245
provides:

"The service of a lawfully issued subpoena or a court order upon a community

" college employee solely for the purpose of causing the employee to produce a
school record pertaining to any student may be complied with by that employee,
in lieu of the personal appearance as a witness in the proceeding, by submitting to
the court, or other agency or persen designated in the subpoena, at the time and
place required by the subpoena or court order, a copy of that record, accompanied .
by an affidavit certifying that the copy is a true copy of the original record on file
in the community cellege or community college office. The copy of the record
shall be in the form of a photestat, microfilm, microcard, or miniature photograph
or other photographic copy or reproduction, or an enlargement thereof."

* As noted above, community college districts are subject to the law of general application set
forth in Code of Civil Procedure sections 1985 et seq. requiring compliance with subpoenas.
Section 76245 imposes no unique mandates on community college districts and no
reimbursement is required. (County of Los Angeles v. State of California, supra, 43 Cal.3d 46,
56-57.) Indeed, the only real effect of section 76245 is to clarify that a district. may comply With
a subpoena for student records by producing those records rather than by sendl.ng the custodian
of records to make a personal appearance and bring the records. If a district wishes to take
advantage of this option, it does so voluntarily and is not entitle to reimbursement for such costs.
(Kern High School, supra, 30 Cal.4th 727.)
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For these reasons, the claim related to section 76245 should be denied.
Education Code section 76246

Claimant alleges that Education code section 76246 imposes mandated costs. Section 76246
provides:

"The Board of Governors of the California Community Colleges shall adopt
appropriate rules and regulations to insure the orderly implementation of this
chapter. A community college district governing board may adopt rules and
regulations which are not inconsistent with this chapter or with those adopted by
the board of governors in order to enswre the orderly implementation of this
chapter."

A careful reading of section 76246 raveals that it does not require community college districts to
- ‘take any actions whatsoever. The first sentence directs the board of Governors to adopt
implementing regulations but does not mention community college districts at all. The second
sentence merely states that districts "may" adopt local rules and regulations, but it does not
require that they do so. A local agency may not make out a claim for mandated costs if the action
triggering the requirement is voluntary. (Kern High School, supra, 30 Cal.4th 727.)

Therefore, the claim related to section 76245 should be denied.
We hope that the foregoing information is useful to the Commission.

Sincerely,

@?’-ﬂ’ U
Jj{‘:ﬂ' o y gr . q“_p‘m . . ',;ﬁ R
.p«”'ﬁa--@dﬂ;sﬁmm 2 - SR
o "y

FREDERICK E. HARRIS, Assistant Vice Chancellor
College Finance and Facilities Planning
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) _ Exhihit F
Sixten and Associates -
Mandate Reimbursement Services

@m B. PETERSEN, MPA, JD, President Telephone: (B58) 514-8605
> Balboa Avenue, Suite 807 Fax: {B58)514-8845
San Diego, CA 92117 E-Mall: Kbpsixten@aol.com
April 23, 2004
Paula Higashi, Executive Director e e S
Commission on State Mandates ﬁt“ E::E-"f o id
U.S. Bank Plaza Building '
980 Ninth Street, Suite 300 APR 2 & 2006

Sacramento, California 95814

COMMISSION ON
STATE MAN DATES
Re: Test Claim 02-TC-34

Riverside Unified School District

Palomar Community College District
Student Records

Dear Ms. Higashi:

@ | have received the comments of the Chancellor's Office of the Caiifornia Community

Colleges ("CCC") dated March 16, 2004, to which | now respond on behalf of the test
claimants, ‘

' A, The Comments of CCC are Incompetent and Should be Excluded

Test claimants object to the comments of CCC, in total, as being legally incompetent
and move that they be excluded from the record. Title 2, California Code of Regulations,
Section 1183.02(d) requires that any;

“...written response, opposition, or recommendations and supporting
documentation shall be signed at the end of the document, under penaity
of perfury by an authorized representative of the state agency, with the
declaration that it is true and complete fo the best of the representative’s
personal knowledge or information or belief.”

Furthermore, the test claimants object to any and all assertions or representations of

fact made in the response since CCC has failed to comply with Title 2, California Code
of Reguiations, Section 1183.02(c)(1) which requires:
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“If assertions or representations of fact are made (in a response), they
must be supparted by documentary evidence which shall be submitted
