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ITEM 4
TEST CLAIM
FINAL STAFF ANALYSIS
Education Code Sections 17387, 17388, 17389, 17390, 17391

Statutes 1982, Chapter 689, Statutes 1984, Chapter 584, Statutes 1986, Chapter 1124,
Statutes 1987, Chapter 653, Statutes 1996, Chapter 277
Surplus Property Advisory Commiltees
02-TC-36
Clovis Unified School District, Claimant

EXECUTIVE SUMMARY

This test claim alleges reimbursable state-mandated costs for school districts to appoint,
supervise, and consult with a surplus property advisory committee to assist in the adoption and
implementation of policies and procedures governing the use or disposition of excess school
buildings or space in school buildings.

Staff finds that the reasoning of the Court of Appeal in City of Merced v. State of California,'
and of the Supreme Court in Kern High School District,” applies to this claim, so it is not a state

mandate within the meaning of article XIII B, section 6 of the California Constitution. That is,
‘ because there is no legal or practical compulsion for school district governing boards to

| designate as surplus or transfer (sell, lease or rent) school district property, staff finds that there
is no state mandate to perform the activities in the test claim statutes.

As an alternative ground for denial, staff finds that Education Code section 17388 is not a new
program or higher level of service. Claimant pled the test claim statutes beginning with Statutes
1982, chapter 689. The advisory committee’s formation, however, was first enacted in 1976
(Stats. 1976, ch. 606, Ed. Code, §§ 10651.1 et seq.). Although this program was not included in
the 1976 reorganization of the Education Code (Stats. 1976, ch. 1010), it was enacted again in
1977 (Stats. 1977, ch. 36, § 448, Ed. Code, § 39384 et seq.) and amended in 1980 (Stats. 1980,
ch. 1354). Because section 17388 provided for the formation of the advisory committee before

the 1982 test claim statute, staff finds that section 17388 is not a new program or higher level of
service. . :

Recommendation

Staff recommends that the Commission adopt this analysis to deny the test claim.

' City of Merced v. State of California (1984) 153 Cal.App.3d 777.
% Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)

@ 30 Cal.4th 727.
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STAFF ANALYSIS

Claimants

Clovis Unified School District

Chronology
6/25/03 Claimant Clovis Unified School District files test claim
7/25/03 Department of Finance files comments on the test claim
8/15/03 Claimant files rebuttal comments on the test claim
7/29/08 Commission staff issues draft staff analysis
8/28/08 Department of Finance files comuments on the draft staff analysis
9/12/08 Commission staff issues final staff analysis and proposed Statement of Decision
9/23/08 Claimant files request to postpone hearing
10/30/08 Claimant files authorization for new claimant representative Art Palkowitz
12/12/08 Commission staff re-issues final staff analysis and proposed Statement of
Decision '
1/16/09 Commission staff re-issues final staff analysis and proposed Statement of
Decision (no changes from 12/12/08 re-issue)
Background

This test claim alleges a state-mandate for school districts to appoint, supervise, and consult with
a surplus property advisory committee to assist in the adoption and implementation of policies
and procedures governing the use or disposition of excess school property.

Test Claim Statutes

The intent behind the test claim statutes is expressed by the Legislature as follows:

It is the intent of the Legislature that leases entered into pursuant to this chapter
provide for community involvement by attendance area at the district level. This
community involvement should facilitate making the best possible judgments
about the use of excess school facilities in each individual situation.

It is the intent of the Legislature to have the community involved before decisions
are made about school closure or the use of surplus space, thus avoiding
community conflict and assuring building use that is compatible with the
community’s needs and desires. (Ed. Code, § 17387

* The original legislative intent language (Stats. 1976, ch. 606 & Stats. 1977, ch. 36)) stated: “(a)

It is the intent of the Legislature that school districts be authorized under specified procedures to

make vacant classrooms in operating schools available for rent or lease to other school districts,

educational agencies, governmental units, nonprofit organizations, community agencies,

professional agencies, commercial and noncommercial firms, corporations, partnerships, Q

2

02-TC-36, Surplus Property Advisory Commitiees
' Final Staff Analysis




The original 1976 legislation (Stats. 1976, ch. 606, Ed. Code, §§ 10651.1 et seq.),"' in addition to
creating the advisory committee, repealed a prohibition against joint occupancy of school
buildings used for classroom purposes. The intent of the bill was to help districts offset revenue
losses due to declining enrollment. The revenue from renung unused facilities could be used to
supplement the school districts’ regular educational program.’

The test claim statute that creates the advisory committee has changed very little since its first
enactment.® It authorizes the school district to appoint a district advisory committee to help
develop “districtwide policies and procedures governing the use or disposition of school
buildings or space in school buildings which is not needed for school purposes.” The school
district is required to appoint the advisory committee “prior to the sale, lease, or rental of any
excess real property, except rentals not exceeding 30 days.”

The advisory committee has seven to 11 members that represent the ethnic, age-group, and
socioeconomic composition of the district, as well as the business community, landowners or

businesses and individuals. This will place students in close relationship to the world of work,
thus facilitating career education opportunities.

(b) Tt is the intent of the Legislature that priority in leasing or renting vacant classroom space be
given to educational agencies, particularly those conducting special education programs. It is the
intent of the Legislature that such procedures provide for community involvement by attendance
arca and at the district level, This community involvement should facilitate making the best
possible judgments about the use of excess school facilities in each individual situation. It is the
intent of the Legislature to have the community involved before decisions are made about school
closure or the use of surplus space, thus avoiding community conflict and assuring building use
that 1s compatible with the community’s needs and desires.” (Former Ed. Code § 39384, Stats.
1977, ch. 36, § 448.) '

* The test claim statutes were first enacted in 1976 (Stats. 1976, ch. 606, Ed. Code, §§ 10651.1 et
seq.) but were not included in the 1976 reorganization of the Education Code (Stats. 1976, ch.
1010). They were enacted again in 1977 (Stats. 1977, ch. 36, § 448, Ed. Code, § 39384 et seq.)
and were amended in 1980 (Stats. 1980, ch. 1354).

As pled by claimant, the test claim statutes were moved (to former §§ 39295 et seq.) and
amended again in 1982 (Stats. 1982, ch. 689) and amended again by Statutes 1984, chapter 584,
Statutes 1986, chapter 1124, and Statutes 1987, chapter 655. They were moved to their present
location (§§ 17387 et seq.) in 1996 (Stats. 1996, ch. 277).

® Assembly Office of Research, Analysis of Assembly Bill No. 2882 (1975-1976 Reg. Sess )as
amended June 9, 1976 (concurrence in Senate amendments).

® Education Code section 17388. The word “sale” was amended out of the 1980 version (Stats.

1980, ch. 1354, former Ed. Code, § 39384 et seq.) but was amended back in by Statutes 1982,
chapter 689.

7 Ibid.
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renters, tez;chers, administraters, parents, and persons with expertise in specified areas
(§ 17389). '

According to section 17390, the advisory committee shall perform the following duties:

(a) Review the projected school enrollment and other data as provided by the
district to determine the amount of surplus space and real property.

(b) Establish a priority list of use of surplus space and real property that will be
acceptable to the community.

(c) Cause to have circulated throughout the aftendance area a priority list of
surplus space and real property and provide for hearings of community input to
the committee on acceptable uses of space and real property, including the sale or
lease of surplus real property for child care development purposes pursuant to
Section 17458.

(d) Make a final determination of limits of tolerance of use of space and real
property.

(e) Forward to the district governing board a report recommending uses of
surplus space and real property.

Section 17391 states that the “governing board may elect not to appoint an advisory committee
in the case of a lease or rental to a private educational institution for the purpose of offering
summer school in a facility of the district.”

The Advisory Committee in other Statutes P

In addition to appointreiit of the advisory committee for the purpose stated in the test claim
statutes (“prior to the sale, lease, or rental of any excess real property, except rentals not

exceeding 30 days,” § 17388) the committee may be used in acquiring property. Section 17211
provides:

Prior to commencing the acquisition of real property for a new schoolsite or an
addition to an existing schoolsite, the governing board of a school district shall
evaluate the property at a public hearing using the site selection standards
established by the State Department of Education pursuant to subdivision (b) of
Section 17251. The governing board may direct the district's advisory
committee established pursuant to Section 17388 to evaluate the property
pursuant to those site selection standards and to report its findings fo the
governing board at the public hearing. [Emphasis added.]

Additionally, a district governing board that seeks to sell or lease surplus real property may first .
offer the property to a “contracting agency” (§ 17458), which is an entity that is authorized to
establish, maintain, or operate services pursuant o the Child Care and Development Services
Act. (See § 8200 et seq., including the definition of “contracting agency” in § 8208, subd. (b).)
Specified conditions must be met in order to offer the property under the Act, including hearings
by the advisory committee: “No sale or lease of the real property of any school district, as

& All references are to the Education Code unless otherwise indicated.
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authorized under subdivision (a), may occur until the schoo! district advisory committee has held
hearings pursuant to subdivision (c) of Section 17390.” (§ 17458, subd. (b)), emphasis added.)

School-District Surplus Property Law

The test claim statutes apply only to disposal of surplus or “excess real prol::er’cy”9 so a discussion
of school district surplus property law is warranted.

Generally, school district govérm'ng boards have power to sell or lease “any real property
belonging to the school district ... which is not or will not be needed by the district for school
classroom buildings at the time of delivery of title or possession.” (§ 17455.)

In addition to using surplus property for childcare facilities discussed above (§ 17458), the
governing board may sell surplus property for less than fair market value to a park district, uty
or county for recreational purposes or open-space purposes under certain conditions (§ 17230).1

Most transfers of school-district surplus property fall under the Naylor Act,' which governs
offers to sell or lease schoolsites' to public agencies (“Notwithstanding Section 54222 of the
Government Code™)."? The Act also governs retention of part of a schoolsite, sales price or rate
of lease, public agencies buying or leasing the land, maintenance by public agenciés, uses of the
land, reacquisition by the school district, and limitations on the right of acquisition or lease.

The legislative intent of the Naylor Act is “to allow school districts to recover their investment in
surplus property while making it possible for other agencies of government to acquire the
property and keep it available for playground, playing field or other outdoor recreational and
Open-space purposes. " In accordance with this intent, the Naylor Act applies to schoolsites in
which all or part of the land is used for a school playground, playing field, or other outdoor
recreational purposes and open-space land particularly suited for recreational purposes, and has
been used for one of these purposes for at least eight years before the governing board decides to
sell or lease the schoolsite (§ 17486). The Act also applies if no other available publicly owned
land in the vicinity of the schoolsite would be adequate to meet the existing and foresecable

® Bducation Code section 17388.

'0 Section 17230 states that it is in addition to requirements placed on school districts pursuant to
Section 54222 of the Government Code, which requires making written offers to specified
government entities when selling surplus land. The entities to which the offers are made depend
on the intended or suitable purpose for the land.

! Education Code sections 17485-17500. For the Supreme Court’s summary and interpretation
of the Naylor Act, see City of Moorpark v. Moorpark Unified School Dist. (1991) 54 Cal.3d 921.

12 Schoolsite is defined in the Naylor Act as “a parcel of land, or two or more contiguous parcels,
which is owned by a school district.” (§ 17487.)

1% Section 54222 of the Government Code requires, when selling surplus land, making written
offers to specified government entities, depending on the Jand’s intended or suitable purposes.

' Education Code section 17485.
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needs of the community for outdoor recreational and open-space purposes, as determined by the
purchasing or leasing public agency (Ibid).

School districts with more than 400,000 pupils in average daily attendance are not included in
the Naylor Act (§ 17500), and it does not apply if other public agencies do not wish to purchase

the surplus land (§ 17493, subd. (b)). Also, a school district may exempt property from the Act
under certain conditions (§ 17497).

Claimants’ Position .

Clatmant alleges that the test claim statutes constitute a reimbursable mandate under
article XIII B, section 6 of the California Constitution because they require claimant to:

A) Develop, adopt and implement policies and procedures for community
involvement in the disposition of school buildings or space in school buildings
which is not needed for school purposes prior to the sale, lease, or rental of
any excess real property, except rentals not exceeding 30 days, pursuant to
Education Code Section 17388.

B) Appoint, supervise and consult with a district advisory comimittee established
to advise the governing board in the use and disposition of surplus space and
real property, pursuant to Education Code Section 17388.

O) Appoint an advisory committee consisting of not less than seven nor more

- than 11 members, and that is representative of each of the criteria required by
_ Education Code Section.17389.

D) For the school district advisory committee appointed pursuant to Education
Code Section 17388 to implement all of the following duties, pursuant to
Education Code Section 17390:

1) Review the projected school enrollment and other data as provided by the
district to determine the amount of surplus space and real property;

2) Establish a priority list of use of surplus space and real property that will
be acceptable to the community;

3) Circulate throughout the attendance area a priority list of surplus space
and real property and provide for hearings of community input to the
committee on acceptable uses of space and real property, including the
sale or lease of surplus real property for child care development purposes
pursuant to Section 17458; '

4) Make a final determination of limits of tolerance of use of space and real
property; and . _

5) Forward to the district governing board a report recommending uses of
surplus space and real property, pursuant to Education Code Section
17390 (e). ' '

Claimant estimates that it will incur more than $1000 in staffing and other costs to implement
these duties.

Claimant, in its August 2003 comments, argues that the July 25, 2003 comments by the
Department of Finance should be excluded because they are not accompanied by a signed
declaration that the comments are true and complete to the best of the represen@tive’s personal
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knowledge or information and belief, as required by section 1183.02(d) of the Commission’s
regulations.'® Claimant also argues that (1) the appointment of an advisory committee is not
discretionary; (2) a district does incur costs in appointing a committee; and (3) that Finance is
incorrect in stating that the district may use the proceeds resulting from the sale, lease or rental of
excess property to offset the costs of the committee.

Claimant did not comment on the draft staff analysis.
State Agency Positions
The Department of Finance, in its July 2003 comments, states:

[W]e believe that a school district’s appointment of a Surplus Property Advisory
Committee is the result of a discretionary action taken by the governing board of
the district. As a result, we conclude that the cited State laws do not create a
State-mandated reimbursable activity; therefore the test claim should be denied.

Finance also asserts that nothing in the statute directs the governing board to sell, lease or rent
excess rea] property, so that “even though a district is required to appoint an advisory board prior
to the sale, lease or rental of excess property, it is a local discretionary action that caused the
requirement of an advisory board, not a State-mandated activity.”

Finance also states that it does not believe a district would incur any costs due to the statute, and
that in the absence of the requirement for an'advisory committee, a district facilities or business
manager and staff would perform all or similar duties specified of the advisory committee in the
normal conduct of good school district policies. Finally, Finance believes that should a district
incur costs in complying with the test claim statutes, that it may use the proceeds from the sale,
lease or rental of excess property to offset the costs.'®

Finance filed comments on August 28, 2008, concurring with the draft staff analysis.

15 Section 1183.02, subdivision (d), requires written responses to be signed at the end of the
document, under penalty of perjury by an authorized representative of the state agency, with the
declaration that it is true and complete to the best of the representative’s personal knowledge,
information, or belief, and that any assertions of fact are to be supported by documentary
evidence. Determining whether a statute or executive order constitutes a reimbursable state-
mandated program within the meaning of article XIII B, section 6 of the California Constitution
is a pure question of law (County of San Diego v. State of California (1997) 15 Cal.4th 68, 109).
Thus, factual allegations raised by a party regarding how a program is implemented are not relied
on by staff when determining eligibility for reimbursement under article XIII B, section 6.
Finance’s comments as to whether the Commission should approve this test claim and are thus
not stricken from the administrative record.

' Bducation Code section 17462 requires the proceeds from the sale of surplus school district
property to be used for “capital outlay or for costs of maintenance of school district property that
the governing board of the school district determines will not recur within a five-year period.”

7 .
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Discussion

The courts have found that article XIII B, section 6 of the California Constitution'” recognizes @
the state constitutional restrictions on the powers of local government to tax and spend.'® “Its

purpose is to preclude the state from shifting financial responsibility for carrying out

governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and XTIl B

impose.”'® A test claim statute or executive order may impose a reimbursable state-mandated

progggm if it orders or commands a local agency or school district to engage in an activity or
task. '

In addition, the required activity or task must be new, constituting a “new program,” or it must
create a “higher level of service” over the previously required level of service.”!

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.”> To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

17 Article XIII B, section 6, subdivision (a), (as amended in Nov. 2004) provides:

(a) Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the following mandates: (1) Legislative.
mandates requested by the local agency affected. (2) Legislation defining a new |
crime or changing an existing definition of a crime.’ (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975.

'® Kern High School Dist., supra, 30 Cal.4th 727, 735.
19 County of San Diego v. State of California (County of San Diego)(1997) 15 Cal.4th 68, 81.
2 1 ong Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

21 §an Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist.);, Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d
830, 835-836 (Lucia Mar).

2 San Diego Unified School Dist,, supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44

Cal.3d 830, 835). | 9
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legislation.? A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public. »24

Finally, the newly required activity or increased level of service must impose costs mandated by
the state.”

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.°° In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable remedy to cure the perceived unfairness resulting from political decisions on funding
. . 327
priorities.’

I. Are the test claim statutes state mandates within the meaning of article XIII B, section 6
of the California Constitution?

A test claim statute may impose a reimbursable state-mandated ?rogram if it orders or commands
a local agency or school district to engage in an activity or task.”™ The issue is whether the test

claim statutes mandate a school district to form an advisory committee to perform specified
duties.

As a preliminary matter, staff finds that the test claim statutes that require discussion are sections
17388, which forms the advisory committee, and 17390, which enumerates its duties (see pp. 3-
4). The remaining statutes merely define the advisory committee’s scope, in that they specify the
membership of the advisory committee (§ 17389), and excuse its formation for 4 specified

purpose (§ 17391). Thus, the sole issue is whether sections 17388 and 17390 constitute a state
mandate. Section 17388 reads:

The governing board of any school district may, and the governing board of each

school district, prior to the sale, lease, or rental of any excess real property, except

rentals not exceeding 30 days, shall, appoint a district advisory committee to

advise the governing board in the development of districtwide policies and

procedures governing the use or disposition of school buildings or space in school
~ buildings which is not needed for school purposes. (§ 17388.)

B San Diego Unified School Dist., supra, 33 Cal.4th 8539, 878; Lucia Mar, supra, 44 .Ca1.3d 830,
835.

* San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

= Cozémj: ofFrésno v. State of California (1991) 53 Cal. 3d-482 487; County of Sonoma v.

Commission on State Mandates (2000) 84 Cal. App.4th 1263, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

?8 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

2 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.

* Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

?
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The plain language of this single-sentence statute indicates two things. First, that the governing
board may form an advisory committee. And second, that prior to the sale, lease, or rental of any

excess real property (except rentals not exceeding 30 days) the governing board shall appoint an
advisory committee.

As to the first part of the sentence (formatlon of the committee when there is no excess property),
the plain meaning of the word “may” indicates that section 17388 is not mandatory.”® An
appellate court decision confirms this interpretation. The case, San Lorenzo Vailey C'ommumtjz
Advocates for Responsible Educ. v. San Lorenzo Valley School Dist.,”* involved a school district

accused of failing to comply with various statutes in closing two elementary schools. The court
interpreted section 17388 as follows:

Given the circumstances here-with no surplus property then proposed to be sold,
leased, or rented within the meaning of the statute-the District's use of the
committee was discretionary, not mandatory. (See § 75 [“may” is permissive;
“shall” is mandatory].) Because the SPAC [surplus property advisory committee]
was not a statutorily mandated committee, the Dlsmct was not bound by the
statutory requirements for its composition or duties.?

Based on the plain language of section 17388, and the interpretation of it by the San Lorenzo
Valiey court, staff finds section 17388 is not a state mandate within the meaning of article
XIII B, section 6 if there is no swplus property involved.

The second part of section 17388 states that before the sale, lease, or rental of any excess real

property- (except rentals not exceeding 30 days) the governing board shall appoint an advisory
committee. The issue is whether this is a state mandate.

In 2003, the California Supreme Court, in the Kern High School Dist. case,” considered the

" meaning of the term “state mandate” as it appears in article XIII B, section 6 of the California
Constitution. In Kern, school districts participated in various education-related programs that
were funded by the state and federal government. Each of the underlying funded programs
required school districts to establish and use school site councils and advisory committees. State
open meeting laws later enacted in the mid-1990s required the school site councils and advisory
bodies to post a notice and an agenda of their meetings. The school districts requested
reimbursement for the notice and agenda costs pursuant to article XIII B, section 6.3

In analyzing the concept of “state mandate,” the court reviewed the ballot materials for article
XIII B, which defined state mandate as “something that a local government entity is required or

2 Education Code section 75: “”Shall’ is mandatory and ‘may’ is permissive.”

30 San Lorenzo Valley Community Advocates for Responsible Educ. v. San Lorenzo Valley
School Dist. (2006) 139 Cal. App.4th 1356 (“San Lorenzo Valley™),

3 San Lorenzo Valley, supra, 139 Cal.App.4th 1356, 1419.
32 Kern High School Dist., supra, 30 Cal.4th 727.
3 1d at page 730.
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forced to do™ and “requirements imposed on local governments by legislation or executive
34
orders.”

The Kern court also reviewed and affirmed the holding of City af Merced v. State of California,>®
where the city, under its eminent domain authority condemned privately owned real property and
was required by statute to compensate the property owner for the loss of business goodwill.
Upon review, the Supreme Court determined that, when analyzing state-mandates, the underlying
program must be reviewed to determine whether the claimant’s participation in the underlying
program is voluntary or legally c:ompe:lled.36 The Kern court stated:

In City of Merced, the city was under no legal compulsion to resort to eminent
domain-but when it elected to employ that means of acquiring property, its
obligation to compensate for lost business goodwill was not a reimbursable state
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, if a school district elects to participate in or continue
participation in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirements related to
that program does not constitute a reimbursable state mandate.’” (Emphasis in
original.)

Thus, the Supreme Court held as follows:

[W]e reject claimants’ assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,
based merely upon the circumstance that notice and agenda provisions are
mandatory elements of education-related programs in which claimants have
participated, without regard to wherher claimant’s participation in the underlying
program is voluntary or compe!lea' [Emphasis added.]

Based on the plain language of the statutes creating the underlying education programs in Kern
High School Dist., the court determined that school districts were not legally compelled by the
state to establish school site councils and advisory bodies, or to participate in eight of the nine
underlying state and federal programs and; hence, not legally compelled to incur the notice and
agenda costs required under the open meeting laws.

One of the underlying programs the Supreme Coutt discussed in Kern was the American Indian
Early Childhood Education Program (Ed. Code § 52060 et seq.) which, as part of participation,
requires a districtwide American Indian advisory committee for American Indian early childhood
educaticn. The court stated:

 Id. at page 737.

3 City of Merced v. State of California (1984) 153 Cal. App 3d 777.
% Kern High School Dist., supra, 30 Cal 4th 727, 743.

37 Ibid,

#1d at 731,
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Plainly, a school district’s initial and continued participation in the program is
voluntary, and the obligation to establish or maintain an advisory committee
arises only if the district elects to participate in, or continue to participate in, the
program. ... [T]he obligation to establish or maintain a site council or advisory

committee arises only if a district elects to participate in, or continue to participate
in, the particular program.*

In this claim, as with the eminent domain in City of Merced and the advisory committee in Kern
High School Dist., there is no state requirement for the school district to declare property surplus
or excess, or to participate in what the Kern court calls the “underlying program.” It is the local
school district officials who make the triggering decision to designate property as surplus or
transfer it. Therefore, there is no legal compulsion that creates a state mandate,*

In addition to the test claim statutes, the other school district surplus property statutes do not
legally compel property to be designated as surplus or excess, or to be transferred. For example,
the Naylor Act (§§ 17485-17500) states that “The governing board of any school district may
sell or lease any schoolsite containing land described in Section 17486, and, if the governing
board decides to sell or lease such land, it shall do so in accordance with this article.”! A
second example is in Education Code section 17458, which requires the advisory committee to
hold hearings before selling or leasing real property to contracting agencies under the Child Care
and Development Services Act (see pp. 4-5 above). But there is no requirement to sell or lease
the property, as stated in part: “[T]he governing board of any school district ... seeking to sell or
lease any real property it deems to be surplus property may first offer that property for sale or
lease to any contracting agency, as defined in Section 8208 of the Education Code, pursuant to
the following conditions ...”** One of the conditions is the advisory committee hearing, which is @
contingent on the initial decisions to deem the property surplus and offer it to a contracting
agency.

Legal compulsion aside, in the Kern High School Dist. case, the California Supreme Court found
that state mandates could be found in cases of practical compulsion on the local entity when a
statute imposes “certain and severe penalties such as double taxation or other draconian
consequences”™ for not participating in the programs. The court also described practical
compulsion as “a substantial Eenalty (independent of the program funds at issue) for not
complying with the statute.” : :

Claimant, in August 2003 rebuttal comments, argues that school districts are practically
compelled to use the advisory committee as follows:

¥ Id. at 744,

9 San Diego Unified School Dist., supra, 33 Cal.4th 859, 880.
4 Bducation Code section 17488.

2 Education Code section 17458, Emphasis added.

3 Kern High School Dist., supra, 30 Cal.4th 727, 751.

* Id. at p: 731. Q
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This argument is pure nonsense and suggests that school districts should permit
the underutilization of district assets. Migrating populations, changes in the
population density of school age children, and other socio-economic conditions
dictate the sale or disposal of surplus school property. The decision to act is not
discretionary, demographic conditions beyond the control of governing boards
dictate those decisions. And once the decision is dictated, the appointment of an
advisory committee is a mandated activity for which reimbursement is requlrcd 43

Local governments could make the same argument about use of eminent domain atissue in C ity
of Merced, i.e., that conditions beyond the control of local government make the use of eminent
domain necessary. The City of Merced court, however, did not find this a compelling reason for
making the cost of eminent domain reimbursable. The decision to invoke eminent domain, just

like the decision to designate property as surplus, is made at the local level. 46

There is no evidence in the record of practical compulsion, in that there are no “certain and
severe penalties such as double taxation or other draconian consequences”™’ for school districts’
failing to designate or transfer property as surplus or excess.

Therefore, staff finds that the reasoning of City of Merced and Kern High School Dist. control
this claim. That is, because there is no legal or practical compulsion to designate as surplus or
transfer (sell, lease, or rent) school district property, neither formation of the advisory committee
(§ 17388), nor its activities (§ 17390), are state mandates imposed on a school district.
Accordingly, the test claim statutes (§§ 17387-17389) do not constitute a state mandate on
scheol districts within the meaning of article XIII B, section 6 of the California Constitution.

IL Does Education Code section 17388 constitute a new program or higher level of
service?

As an alternatlve ground for denial, staff finds that section 17388 is not a new program or higher
Jevel of service. * Claimant pled the test claim statutes starting with Statutes 1982, chapter 689.
The advisory committee statute, however, was first enacted in 1976 (Stats. 1976, ch. 606, Ed.
Code, §§ 10651.1 et seq.). Although it was not included in the 1976 reorganization of the

. Educatien Code (Stats. 1976, ch. 1010), it was enacted again in 1977 (Stats. 1977, ch. 36, §448
Ed. Code, § 39384 et seq.) and amended in 1980 (Stats. 1980, ch. 1354).

The 1977 statute, former section 39384, subdivision (c), read as follows:

The goveming board of any school district may, and the governing board of each
school district, prior to the sale, lease, or rental of any excess real property, except

- rentals not exceeding 30 days, shall, appoint a district advisory committee to
advise the governing board in the development of districtwide policies and

43 Letter from claimant, August 18, 2003, page 2.
* Cf. San Diego Unified School Dist., supra, 33 Cal.4th 859, 880.
“7 Kern High School Dist., supra, 30 Cal.4th 727, 751.
* San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835-836.
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procedures governing the use or disposition of school buildings or space in school
buildings which is not needed for school purposes. ﬁ

Because this statute provided for the formation of the advisory committee before the 1982 test
claim statute pled by claimant, staff finds that section 17388 is not a new program or higher level
of service.

CONCLUSION

For the reasons discussed above, staff finds that the test claim statutes (Ed. Code, §§ 17387,
17388, 17389, 17390, 17391; Statutes 1982, chapter 689, Statutes 1984, chapter 584, Statutes
1986, chapter 1124, Statutes 1987, chapter 655, Statutes 1996, chapter 277) are not a
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution and Government Code section 17514.

Recommendation

Staff recommends that the Commission adopt this analysis to deny the test claim.

14 :
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State of California

COMMISSION ON STATE MANDATES
880 Ninth Street, Suite 300
Sacramento, CA 95814

Exhibit A

(918) 323-3562 | - 1 JUN 25 2003
@SM 201/ COMMISSION ON
STATE MANDATES
TEST GLAIM FORM ~
Clalm No.

Local Agancy or School District Submitting Claim

CLOVIS UNIFIED SCHOOL DISTRICT

Contact Person ' Telephone Number
Keith B. Petarsen, President Voice: 858-514-8605
SixTen and Associates . Fax: B5B-514-8845

5252 Balboa Avenue, Sulte 807
San Diego, California 82117

Claimant Address

} Clavis Unified School District
1450 Harndon Avehue
Clovis, CA 93811

Representative Orgahizatlon to bé Notified

Dr. Carol Barg, Consultant, Education Maridated Cost Network Voice; 916-446-7517
c/o Schoof Servicaes of Callfornia Fax: 916-446-2011
121 L Streset, Suite 1060 S
acramento, CA 95814

This claim alleges the existance of a reimbursable state mandated program within the meaning of sectlon 17514 of the
Govarnment Code and section 8, article Xl B of the California Constitution. This test ciaim is filad pursuant to section
17551(a) of the Govemment Code

idantify specific section(s) of the cha’pteréd bill or execuiive ordsr alleged to contain 8 mandate, including the particular
statutory code cltation{s) within the chaptered bl If applicable.

Surpius Property Advisory Committees
- - VR S . RS e e e s em e e
Chapter 689, Statutss of 1982 Education Code Section 17387
Chapter 584, Statutes of 1984 Education Code Section 17388
Chapter 1124 Statltes of 1986 Education Code Saction 17388
Chapter 655, Statutes of 1987 Education Code Section 17380
Chapter 2?7, Statutas of 1896 - Education Cade Section 17381

IMPORTANT. PLEASE SEE INSTRUCTIDNS AND FIL.ING REQUIREMENTS FOR COMPLETING TEST CLAIM ON
THE REVERSE SIDE,

Name and Title of Althorized Represeritative | - - Telephone No.
William McGuire, Associate Superintendent, Business Services Voica: 558-327-9110
Signature of Authorized Representativ€ : Date
N . - 7
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Claim Preparad By:
Keith B. Petersen
SixTen and Associates

5252 Balboa Avenue, Suite 807

San Diego, CA 92117
Voice; (858) 514-8605

BEFORE THE

CCMMISSION ON STATE MANDATES

Test Claim of:

Clovis Unified School District

Test Claimant

STATE OF CALIFORNIA

No, CSM

Chapter 277, Statutes of 1996
Chapter 855, Statutes of 1987
Chapter 1124, Statutes of 1986
Chapter 584, Statutes of 1984
Chapter 689, Statutes of 1982

Education Code Sections 17387, 17388
17389, 17390 and 17391

'

Surplus Property.Advisory Committees

TEST CLAIM FILING

PART 1. AUTHORIW FOR THE CLAIM.

The Commissmn on Stata h“a‘\ﬂatﬂs has the authorlty pursuant to chernment '

Code section 17551(a) to

“...hear and‘decide upon a ciaim by a local agency or school

district that the local agency or school district is entitled to be reimbursed by the state

for casts mandated by the state as required by Section 8 of Article XIlI B of the,

' Céiifornia Constitution.” Clovis. Unified School District is a “schiool district” as defined in
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Government.CDde section 17518."
PART Il. LEGISLATIVE HISTORY OF THE CLAIM
This test claim alleges mandated costs reimbursable by the state for school
districts to adopt and implement policies and procedures governing the use or

disposition of surplus school buildings or space in school buildings and to appoint,

- supervisé and consult with an advisory commitiee to assist in this process.

'SECTION 1. LEGISLATIVE HISTORY PRIOR TO JANUARY. 1, 1975

There was no mandated duty for school districts to adopt and implement p,ﬁlicies
and procedures regarding the disposition of surplus school buildings or space in schoo!
buildings prior to January 1, 1975.

SECTION 2. LEGISLATIVE HISTORY AFTER JANUARY 1, 1975

Chapter 889, Statutes of 1982, Section 1, added Education Code Sections
39295:39299.5, inclusive, as'_Articl’e 1.5, entitied “Advi'sory qunmittees“, to Chapte"r 3
of Part 23 of the Education Code.

| E.ducati_(_:'n]”C_g'de Section 392057 states the legislative intent to inpludé'thr_.-je R

‘ Government Code Section 1?519 as added by Cha’ﬁter ‘1459/84'

“School Dlstrlct" means any school dlSt!’lCt commun ty coliege dlstnct or-county
superintandent of schools.”

’Education Code Section 39295 as added by Chapter 689, Statutes of 1982,
Section 1:

“It is the intent of the Legislature that ieases entered into pursuant to this chapter
pravide for community involvement by attendance area at the district level. This
community involvement should facilitate making-the best possible judgments about the

2
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commpnity in decisions regarding school closure-or the use of surplus space in order to
avoid community conflict, to assure buildiﬁg use that is compatible with the community's
needs and tieSireé, and .to facilitate making the best poésible judgments about the use
of excess school facilities in each individual situation.

Education Cédé Section 39296° requires the govetning board of each school

district, prior to the sale, lease, or rental of any excess real property, to appoint a district

‘advisory committee to advise the governing board in the development of district-wide

policies-and procedures regarding the use or disposition of school buildings that are not

needed for school purposes:

Education Code Section 39287* requireé. the school district advisory committee

use of excess school facilities in each individual situation.

It is the intent of the Legislature to have the community involved before decisions
are made about school closure or the use of surplus space, thus avoiding community -
conflict and assuring bundmg use that is compatible with the community's needs and
desires.” _

3Edt_lc:a_tion Code Sectlon 39298 as added by Chapter 689, Statutes Df 1982

. Section 1:.

“The goverming board of any school district may, and the goverhing board of
each school district, priorto the sale, lease, or rental of any excess real property,
except. rental)s not exceeding 30 days, shall, appoint a district advisory committee to
advise the géverning board in the development of districtwide policies and procedures
governing the use or disposition of school buildings or space in school buﬂdlngs which
is not needed for school purposes.”

*Education Code Section 392897 as added by Chapter 689 Statutes of 1982,

Section-1:
*A school district adv:sory committee appointed pursuant to Section 39296 shall

consist of not less than seven nor more than 11 members and shall be representative Q

3.
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to be comprised of sevan to eleven members that are representative of the ethnic, age
group and socioeconomic composition of the district, the business community,
landowders and renters, tedchers, adminlistrators, p'arents of students, and persans
with expertise in all areas of land development. |

Education Code Section 39298° |,.'equires the school district advisory comm'ittee
to do all of the following: (a) review the projected schoal enroliment and other data to

determine the amount of surplus space; (b) establish a priority list for use of surplus

of each of the following:

(a) The ethnic, age group, and socioeconomic compaosition of the district.

(b) The business community, such as store owners, managers, or supervisors,

- (c) Landowners or renters;: with preférence to bé given to represeritatives of

neighborhood associations.

(d) Teachers.

_{e) Administrators.

(f) Parents of students,
. (g) Persons with expertrse in environmental impact, legal contracts building
codes;-and land use planning.”

~ SEducation Code Sectlon 39298 as added by Chapter 689, Statutes of 1982
Section 1: .

“The school district advisory committee shall:

- {a) Review the projected schoo! enrollment and other data as provided by the
district to determine the amount of .surplus.space. . _

(b) Establish a priority list of use of surplus space that wil be accnptable fo the
community.

(c) Cause to have circulated throughout the attendance area a priority fist of
surplus space and provide for hearings of community input to the cormmittee on
acceptable uses of space.

(d) Make a final determination of limits of tolerance of use of space.

(e) Forward fo the district governing.board a report recommending uses of
surpius spaee,”
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space that -wifl be acceptable to the community, (c) circulate the pﬁority flist of surplus
spac:e and prowde for hearmgs for commumty |neut {(d) make a final determination of
Iamxts of tolerance for use of space; and (e) forward to the district governing board a
report recommen’dling uses of surplus space.

Education Code Section 39282° permits the governing board of a school district
to elect not to appoint an advisory committee in the case of a lease or rental to a private
educational institution for'the purpose of offering summer school in a facility ef the
district.

Education Code Section 39299 57 prowdes that artlcie 1.5 was to remaln in

effect cmly until-December 31, 1986, and would be repeaied as of that date unless a

later enacted statute, chaptered before December 31, 19886, deleted or extended that @
date. ‘

Chapter 584, Statutes of 1984, Section 1 amended Education Code Section

- *Education Code Section 39259 as added by Chapter 689, Statutes of 1982,
Section 1: '

“The governing board may elact not to appoint-an advisory committee pursuant

.{0.Section 39285 in.the case.of a lease or rental to a private educational institution for .

the purposé of offering summer school in a faeility of the dist’ric't.‘_'

"Educatlon Code Section 39299. 5 as added by Chapter 689 Statuies of 1982
Section 1:

“This article shall'remain in effect only until December 31, 1986, and as of that
date is repealed unless a later enacted statute, which is chaptered befare December
31, 1988, deletes or extends that date.”
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39297° to add Ianguage to subdivision (g) requiring that the mambers of the school
district advisory committee possess knowledge of the zoning and other land use
restrictions. of the cities or cities and counties in.which surplus space and real property
is located.

Chapter 584, Statutes of 1984, Section 2 amended Education Code Section

- 38208° to clarify that the school district advisory committee must perform all of the

*Education Code Ssction 39297 as amended by Chaptsr 584, Statutes of 1984
Section 1:

“A school district advisory committee appointed pursuant to Section 38296 shall
consist of not less than seven nor more than 11 members, and shall be representative
of each of the following:

(a) The ethnic, age group, and socioeconomic composition- of the disfrict.

{b) The business community, such as store-owners, managers, or supervisors,

(c) Landowners or renters, with preference to be given to representatives of
neighborhood associations.

(d) Teachers. i . y

_(e) Administrators. . : —

' (f) Parents of stiidents.

(g9) Persons with expertise in environmental impact, legal contracts, bUIidlng
codes, and land use planning,_including, but not limited to, knowledge of the zoning and
other fand use, restrictions of the cmes of dities! and counties in which surplus space and
real propertyis located.”

9Educam:m Code Section 39298 as amended by Chapter 584, Statutes of 1984,
Secilon 2: :

“The school district advisory committee. shall_.do all of'.the'foliowinq:
- (a) Review the projected school enroliment and other data as provided by the
district to determine the amotint of surplus space_and real property. .
(b) Establish a priority list of use of surplus space_and real prc:pertv that will be
acceptable to the community..
(c) Cause to have circulated throughout the attendance area a priority Ilst of
surplus space and real property and provide for hearings of community input to the

6
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duties listed in subdivisions (a) through (e). In-addition, the amendment required that

the advisory committee include. data.pertaining to the surplus real property owned by

the -district' wh-en p‘erforming.the d.uties listed in -subdivisions (&) through.(e).

Chapter 1124, Statutes of 1988, Section 4.5 repealed Education Code Section
392995, | |

Chapter -655, Statutes of 1987, Section 2 amended Education Code Section
39298" to require, in subdivision (c), the school district advisory committee to include
the option of th;sale or.lease of s‘urplus real property for child care development

purposes among the types of acceptable uses of space and real property that the

committee on acceptable uses of space-and real property.

(d) Make a final determination of limits of telerance of use of space_and real
praperty. : S ' e
(e) Forward to the district governing board a report recommending uses of
surplus space_and real property.”

“Education Code Section 39298 as amended by Chapter 655, Statutes of 1987,

"“The school district advisary committee shall do all of the following: ™ -
(a) Review ihe projgsied séhooi enroliment and other data as provided by the
district to determine the amount of surplus space and real property.

(b) Establish a priority fist of use of surpius space and real property that will be

. acceptable to the community.

' - B f

(c) Cause to have circutated throughout the attendance area a priority list of
surplus space and real property and provide for hearings of community input to the
committee on acceptable-uses of space and real property, including the saie or lease of
surpius real property for-child.care development purposes pursuant to-Section 39360.3.
(d) Make a final determination of limits. of tolerance of use.of space and real
property. ' - - . . E '
(2) Forward to the district governing board a report recommending uses of
surplus space and real property.”
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] community may recommend when providing input on such space.
2 Chapter 277, Statutes of 1896, Section 8 repealed- Education Code Sections

3  39295-39299, inclusive. Chépter 277,'Statutes of 1896, Section 3 added Part 10.5 to

4 the Education Code, which repiaced and renumbered the repealed sections but
5 retained the same language in each section. The code sections before and after the
6 renumbering are as follows: |
,7 Forme'r Code Section Number New Code Section Numbar
8 : - 39295 _ : 17387 B
s 39296 17388
10 - 39207 17389
@ S 39208 17390
12 | 39289 4738t
13 PART Ill. STATEMENT OF THE CLAIM

14 SECTION 1. COSTS MANDATED BY THE STATE

15 " The Statutes and Education Code Sections referenced in this test claim result in
16 school districts incurring costs mandated by the state, as defined in Government Code
17 section 17514" by creating new state-mandated duties related te the uniguely

"' Government Code section ‘i7514, as added b-y Chapter ‘f459/84:

"Costs mandated, by the state" means any increased costs which a iocal agency or
school district is required to incur after July 1, 1980, as a.result of ariy statute enacted
on or after January 1, 1975, or any executive order implementing any statute enacted
on or after January 1, 1975, which mandates a new program or higher level of service
@ of an existing program within the meaning of Section 6 of Article XIIIB of the California

8
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governmental function of providing public services aﬁd»these statutes apply to school -
districts and do not appiy generally to éll residents and entities in the state.”
-The new duﬁes" m.andated by fhe state Llpon schaol districts"require state
reimbursement of the direct and indirect costs of labor, materials and supplies, data
processing services and software, contracted services and consultants, equipment and
capital assets, staff and student trainingAand travel to implement the following activities:
‘A) For the governing board of each school district to develop, adopt and
implement policies and procedures for community involvement in the
disposition of school buildings or space in scho_ol bﬁildings which is not
needed for schoal purposes prior to the sale, lease, or réntal of any
excess real prope@, except rentals not exceeding 30 days, pursuant to
Education Code Section 17388.

B) For the governing board of each school district to appoint,' supervise and

consult with a district advisory committee established to advise the

Constitution.

2 Pubiic schools are a Article Xill B, Section 6 “program,” pursuant to Long
Beach Unified School District v. State of California, (1990) 225 Cal.App.3d 155; 275
Cal.Rptr. 449:

"In the instant case, although numerous private schools exist; education in our society
is considered to be a peculiarly government function. (Cf. Carmel Valley Fire Protection
Dist. V. State of California (1 BB7) 190 Cal.App.3d at p.537) Further, public education is
administered by local agenmes to provnde service fo the pubhc Thus pubhc education
constitutes a program within the meaning of Section'8.”

9
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1 o Qoveming board in the use and diéposition of surplus space and real
2_ property, pursu'ant to Education Code Section 17388.I
| 3 Q) For schﬁol districts to abpoint an advisory committée consisting of not less
4 than seven nor more than 11 members, and that is representative of each
5 - of the criteria required by Education Code Section 17389.
6 , D) For the school district advisory committée appointed pursuant to
]? " Education Code ,S.ection 17388 fo implement all of the following duties,
8 pursuant to Education Code Section 17390:
9 1) VREViE\.N the pfojected sﬁhoo[ enraliment and other data as provided
10 . ' ‘ by the'c_iistrict to determine the amount of surpius space and real
@5 ' | | 'ﬁroperiy;'
12 ' 2) ‘Establish a pribrity list of use of surplus space and real propeﬁy
13 : “that will be acceptable to the community;
1}4 e 3) Circulate throughout the- attendance area a»pri.ority list of surplus
5. R ' space and real -ﬁrcﬁfperty'a_n_'_;iv_pﬂ[gy‘iwdg.fo_r_ hearings of community
16 | input to the committes oﬁ acceptable uses of space énd real
17 S -. .. property, including the sale or [ease of surplus real property for
| 18 ' child care development purhoses pursuant to 'Section 17458;
19 4) " Make é final détermination of limits of tolerance of use of space
20 and real property; and
21 5 Fonxvlérd to the district governing board a report recommending

10
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uses of surplus space and.real property, pursuant to Education

~ Code Section 17390(e).

: SECTiON 2. EX’CEPT.IONS TO MANDATE REIMBURSEMENT

None of the Government Code Section 17556™ statutory exceptions to a finding

of costs mandated by the state apply to this test ciaim. Note, that to the extent school

13 Government Code section 17556 as last amended by Chapter 589, Statutes
of 1988: ' _

“The commission shall not find costs mandated by the state, as defined in. Section
17514, in any claim submitted by a Ioca! agency or school district, if aﬁer a hearing, the
commission finds that:

(a) The claim is submitted by a local agency or school district which requested
legislative authority far that local agency or school district:to implement the program
specified in the statute, and that statute imposes costs upon that local agency or school
district requesting the legislative authority. A resolution from the governing body or a
ietter from a delegated representative of the goveming body of a local agency or school
district which requésts authorization for that local agency or school district to implement
a given program shall constitute a request within the meaning of this paragraph.

(b) The statute or executive order affirmed for the state that which had been
declared existing law or regulation by action of the courts.

. {e) The statute or executive order implemented. a federal law or regulation and
reeulted in costs mandated by the federal government unless the statute or executive
order mandates costs which excegd the mandate in that federal law or reguiation:

" {d) The local agency or school district has the authority to levy service charges,
fees, or assessments sufficient to pay for the mandated program er-increased level of
service,
~ {g) The statute or executive order provides for:offsetting savings to local _
agencnes or school districts which result in no riet costs ‘to the loca! agencies or school
districts, or includes additional revenue that was specifically intended to fund the costs
of the state mandate in an amount sufficient to fund the cest of the state mandate.

(f) The statute or executive order imposed duties which were expressly included
in a ballot measure approved by the voters in a statewide election. .

(@) The statute created a new crime or infraction, ehmmated a crime or infraction,
or changed the penalty for a crime or infraction, but only for that portion of the statute
relating directly to the enforcement of the crlme or infraction.”

11
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districts may have previously performed functions similar to those mandated by the

referenced code sections, such efforts did not establish a preéxisting duty that wouid

relieve the state of its constitutional requirement 1o later reimburse school districts when

these activities became mandated.™
SECTION 3. FUNDING PROVIDED FOR THE MANDATED PROGRAM

" No funds are appropriated by the state for reimbursement of these costs
mandated by the state and there is no bther— provision of law for recovery of costs from
any other source. |

PART IV. ADDITIONAL CLAIM REQUIREMENTS

The following elements of this claim are provided pursuant to Section 1183, Title
2, Califbrnia Code of Regulations:
Exhibit 1: Declaration of William McGuire

Associate Superintendent, Business Searvices
Clovis Unified School District

. Exhibit 2: Coples of Statutes Clted

Chapter 689, Statutes of 1982
Chapter 584, Statutes of 1984

. Chapter 1124 Statutes of 1886
Chapter 6855, Statutes of 1987
Chapter 277, Statutes of 1998

" Government Code section 17565, added by Chapter 879, Stétutes of 1986:

“If a local agency or a school district, at its option, has been incurring costs which are
subsequently mandated by the state, the state shall reimburse the local agency or
school district for those costs incurred after the operative date of the mandate.”

12
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Exhibit 3:" Copies of Code Sections Cited -

' ' Education Code Section 17387
Education Code Section 17388
Education Code Section 17389
Education Code Section 17390
Education Code Section 17381

13

114




Test Clam of Clovis Unifiad School District
Chapter 277/96 Surplus Property Advisory Committees

1 ' PART V. CERTIFICATION

2 I cer’m‘y by my agnature below, under penalty of perjury, that the statements

3 madein thls document are true and complete of my own knowledge or information and
4 belief.

5 Execeted on June _/j_ 2003, at Clovis, California by:

6
| ~= e,
7
8 - William McGuire
9 ' Associate Superintendent, Business Services
10 Clovis Unified School District
11
12

13 Voice: 558-327-3110
4@ Fax: 559-327-9129 -

1= : S
17 PART VI, APPOINTMENT OF REPRESENTATIVE
18 Clovis Unified Schoal District appoints Keith B. Petersen, SixTen and Assoeiates,,as its
18 representative for this fesf claim. _ S .
. 20 ) .- ) . -4 . . . -
B @I%L . [ A O
c21 : b /19 /25
22 William McGuire ' Date =
23 - Associate Supermtendent Business Serwces T
24 Clovis Unified School District
25
26

14
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DECLARATION OF WILLIAM McGUIRE

Clovis Unified School District

Test Claim of Glovis Unified School District

COSM No.

Chapter 689, Statutes of 1982
Chapter 584, Statutes of 1984
Chapter 1124, Statutes of 1986
Chapter 6855, Statutes of 1887
Chapter 277, Statutes of 1986

Education Code Section 17387
Education Caode Section 17388
Education Code Section 17389

‘Education Code Section 17390

Education Code Section 17391

Surplus Property Adviso Committees

[, William McGuire, Associate Soperintendent, Business Services, Clovis Unified
School District, make the following declaration and statement.

in my capacity as Associate Superintendent Business Services, | am

'responSible far the district's comphance with laws govarnmg the admlnlstratlon of the ..

PRAALLEFLIE LN AN

Code Seotnons enumerated above.
These Education Code sections require the Clovis Unified School District to: -,
A) Develop, adopt and 1mplement potloles and procedures for community '.
3 mvo}vement in the dlSpOSltan of schoal bmldlngs ar space in school
bundlngs whlch is not needed for sohool purposes prior to the sale lease,

4

or rental of any EXCcess real property, except rentals not exceeding 30
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16
17
18
19

20

21

Declaration of William McGuire, Associate Superintendent, Business Services
Test Claim of Clovis Unified School District

Surpius Property Advisory Commitiees

B)

D)

days, pursuant to Education Code Section 17388,

Appoint, supervise and-consult with a district advisory committee
established to a.dvise the governing board in the use and disposition of
surplus space and real property, pursuant to Education Code Section
17388.

Appoint an advisory committee consisting of not less than seven nor more
than 11 members, and that is representative of each of the criteria
required by Education Code Section 17388,

For the school district advisory committee apéointed pursuant to

Education Code Section 17388 fo implemenit ali of the following duties,

pursuant to Education Code Section 17390:
1) Review the projected school enroliment and other data as provided
by the district to determine the amount of surplus space and real

prdper’fy;

2y - Establish a'pfldrity fist of use of surpius space and real property

~ that will be acceptable to the communify;
3) Circﬁlaté t.hr-oug‘ho‘ut the aﬁeﬁdaﬁcé areal\'a priority list of éurplué 3
space and reél'propefﬁ/ aﬁd provid-'e fc'nrlhearings of community
input to the committee on éccepteibie uses of svpac'e 'énd real

property, including the sale or lease of surplus real property for

child care development purposes pursuant to Section 17458, g
| 2
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Declaration of William McGuire, Asscciate Superintendent, Business Ser\}ices
Test Claim of Clovis Unified School District
Surplus Property Advisory Committees

1 4) Make a final determination of limits of tolerance of use of space
2 ' -and real property; and
3 5) Forward to the district governing board a report recommending
4 . uses of surplus space and real property, pursuant to Education
5 Code Section 17390(g).
6 - It is estimated that the Clovis Unified School District would incur more than
l . . ' .
7 $1,000 in staffing and other costs to implemant-these new duties mandated by the state -
8 for which the school district has not been reimbursed by any federal, state, or local '
k) government agency, and for which it cannot otherwise obtain reimbursement.
@ - The foregaing facts are known to me personally and, if so required, | could testify
11 to the statements rr_lade hersin. | hereby declare under penalty of perjury that the
12 foregoing is true and correct except where stated upon information and belief and
18 . whereso stated | declare’ that | believe them to be true
2 EXECUTED this /9 day of June 2003, at Clovis, Calfornia 7
g e e | - , L .
S n
18 ) A7
17 : o : . Wllham McGuire . :
18 S Associate Superintendent, Busmess Serwces
19 _ ' Clovis Unified School District
20 ‘ -
21
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- 2822  STATUTES OF 1082 - [ Ch. 688

" CHAPTER 689 *
An act to repéal Section 38384 of, to add and repeal Article 1.5
{commencing with Section 39285) of Chapter 3 of Part 23 of, and to
(cominencing with SectHan 36470)

repeal, add, and répeal Article 8 :
of Chapter 3 of Part 23 of, the Education Code, relating to educaton,

ed by Governar Septeriber's, 1962, Flied with h

{Approv
- Sacratary of State agtamber 2, 1882.)

~

The peopie 'afltbs State of California do enact as follows:

SECTION 1. Artole 1.5 (comiencing with Secton 39205) is
added to Chapter 3 of Part 23 of the Education Code, to read: -

10 08
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Ch.689] STATUTES OF 1962 2823
!

~ Artiele 1.5, Advisory Comumittees

39293, It is the intent of the Legislature that leases entered into
pursuant to this chapter provide for community inveolvement by
attendance area at the district level. This community involvement
should facilitate malcmg the best possible judgments about the vse of
excess schoal facilities in each individual situstion. -

It is the intent of the Legislature to have the community involved

- before decisions are made about school elosure or the use of surplus
space, thus avoiding ‘community conflict and assuring bu:ldmg use
that is compatible with the community's needs and desires,

30296, - The governing board of any schaol district mey, and the

governing board 6f each school district, prior to' the sale, lénse, or

rental of any excess real property, except rentals not exceeding 30
days, shall, .appoint a district edvisory committes to advise the
governing board in the deVelopment of districtwide policies and
procedm'es gaverning the usp or disposition of schoal buildings or
space in school buildings which is not néedéd for sctiodl purpasss.

38297. A school-district advisory committee appointed pursuant
to Section 35296 shall consist of ndt less than seven nor more than 11
members, and shall be rnpresentahve of each of the following:

() The ethnie, age group, and sociceconomie compositmn of the
distriet.

(b} The business community, such as store OWners, MAnAgers, OF
Supervisors,

{¢) Landowners or renters, with.praference to be given g
representatives of nemhbnrhood associations,

{d)"Teachers. -

(e) Administrators.

{f)* Parents of students.

(g) Persons with expertise in environmental mpact legal
contracts, building’ codes, and lend use planning.

39998, The school district advisory committee shall:

(2) Review the projected school enrollment and other data as
provided by the district to determine the amount of surplus space.

(b) Establish a priority list of use of sm‘plus space that wﬂl be
acceptable to the community.:

(¢} Cauge to have circulated throughout the attendance ares a
priority list of surplus space and provide for hearings of .community
input to the committee on acceptable uses of space.

(d) Make a final detenmnahon of limits of tolerance of use of
space.

p(é) Forward to the district governing board e report
recornmending uses of surplus space.

29288, The governing board may elect not to appoint an advxsory
committee pursuant to Section 39295 in the case of a lease or rental
to o private educational institution for the purpose of cffering
summer school in a facility of the district.

39209, 5 This article shall remain in effect. on.ly until Dacember

1
10 DIE
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26824 " - STATUTES OF 1882 - [ Ch. 689
L

31, 1686, and as of that date is repealed unless a 1ater enacted statuts,

which is chaptared before December 31, 1986, deletesor extends that

date, :
SEC. 2. .Secton 38384 of tha Education Code is repealad :

. SEC.3. Article 8 (commencing with Sectioni 39470) of Chapter 3

of Part 23 of the Education Cods is repealed.

SEC. 4. Article ¢ (commencing with Section 39470) is added t -

Chapter 3 of Part 23 of the Education Cods, to read:
Articla B, Joint Use

39470. (a) The governing board of any schooc! district may enter

. into agresments to make vacant classrooms or other spaee in
operating school buildings aveilable for rent or lease to other school
districts, educafional “agencies, except private” edicational

insHtutions which maltitain’ kifidérgarten or'grades L't 12, incldsive,
governmental wniks, nonprofit orgifizdtions, cummumty gencies,

professional mgericies, commércial and noncorimetrcisl * frms,
corporations, parimerships, businesses, and individuals, mcludmg
during normial scheol hours if the school is in séssion.

(b) The govérning board shiall give first priority in leasing or
__tenting vacant classroom space or other space to educationel

agencies for condicting special educahun programs and’ secohd

priority to other educitonel agencies: :

38471 As used ih this artele, “building” includes onsite and
affsite facilities, utlities, and improvements which, ds agreed upon
by the parties, afé appropnate for the proper operaton or function
of the bmldmg to' be jointly oceupied and used. It also mcludes the
permanent improvement of school grounds,

39472,  Priér to entering intoa 18ese or agréemerit pursuant to this

article, the school distrief governing boird shall déterriine that the
proposed joint occupdncy and use of schapl distriét property or
buildings will not do any of the following:
(a) Interfare with-the edicatonal pragram or activities of any
school or class conducted Upon the real’ propérty or in eny building,
(b) Unduly distupt ths ramdents in the surrounding
neighborhood. - Lo

‘(c) Jeopardize the safety of the children of the school, -

39473. The governing board of a school district entermg into N o
lease pu.rsua.nt to this erticle shall comply with the applicable

provisions of Article 4 (commencing with Section 38360).
39474, (a) Except as provided in subdivision (b) of this secHon
and Section 39475, the amount of classroom space leased pursuant to

this article in any school site during normeal school hours shall nat .

exceed 45 percent of the total classroom space of that school, and in
no event shall the leased classroosn space in the school district during
normal school hours exceed 30 percent of the district's total
classroom space in operating schools.

(b) The governing board of a schodl district may, upon a

10 010
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_two-thirds vote, enter into lease agresments which exceed the
45-percent liit’ per school upon maldng a finding that the leases are

compatible with the educationel purpase of the schoal. The board, .

however, shell not exceed, pursuant to this subdivision, the

30—percent limit of classrobm space for the entire school district,
(¢) The provisions of this section shall not apply to agfesments for

the lease of classroom space entﬂred into by chstncts on -or before

. March 4, 1881,

39475, The governing board of & school district may lease vacant
classtoorm space the total eres of which exceeds the 30-percent
districtwide limit of classroom spece available pursuant to this artele,
if a lerss i for any day care center, nursery school, or special

education’ class,
© 39476. A lozal agancy having general planming jurisdicton may
require adherence to appropriate zonihg ordihdnces, use pefmits,
construction or safety codes, by a schoal district sealcmg to lense a
portion of a school building for uses other then public or
education-related uses,

35477, (a) Except Y prowded in subdivisiosi (b), the term ofany
agraement entered into by a schoo! d.\stnct pursuant to thxs erticle

shall not exceed fye years.

" (b) The provisions of subdivision (a) shall not apply to
agreements under or pursuant to which capital oiftlay improvements
are made on school property for park and recreation purposes by
public entiies and- nonprofit corporations.

39478. . {(a) Except -a§ provided in subdwxsxon {b), no agreement

“entered into by a school district pursuadf to’ this article shall rent.or
lease vacant classréoms or other space in operaking. schools for less
than fair market rental for comparable facilities,

(b) A district may enter mto an ag’reament to rent or lease vacant
classrooms-or other dpece i operating schools to public entties for
less than fair market rental for compa:able facilities,

39479, This article shal] remein in effect only until December 31,
1986, and as of that date is repealed unlegs a later enacted statute,
. wfmch is cheptered before December 31, 1985; delates or =-xtends that
date.. .

SEC..5. The provisions of’ thls et sha.Ll apply only Eo leases
entered tnto- after }'anua:ry 1 1983,
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- CHAPTER 584.

An nct to amend Sections 39287 and IEQEQB of the Educa_tioﬁ Code, .

relating to educeton.

[Approved by Governor July 16, 1984, Filed with
- Secretery of State July 19, 1684.]

The pecple of the State of Californie do enact as follows: ,

SECTION 1. Section 39297 of the Education Code is amended to
read: : '

10297, A school district sdvisory committes appointed pursuant
to Sechon 39266 shall consist of not less thén seven nor more than 11
mernbers, and shall be reprasentative of eaoh of the following:

" (a) The ethnic, age group, end sociceconomic composition of the
district. , ) e 3

(b} The business cornrnunity, such s store owners, Managers, or
supervisors, . : - g

(¢) Landowners or temters, with preference to be given to
representatives of neighborhoad -associations. . -

{(d) Teachers. .

(e} Administrators. . =

(F) Parents of students.

10 0B
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(g) Persons with expertise in environmental impact, legal
coniracts, building codes, and land use planning, including, but not
limited to, knowledge of the zoning and cther land use restrictons

‘of the cities or cities and counties in which surplus space and real -

property is located.
SEC. 2. Section 39298 of the Educaton Cede is'amended to read:

39298. The school district advisory comumittee shall do a.ll of the .. -

following:

(a) Review the projected school enrollment and other data as
provided by the district to determine the amount of surplus space
and real property.

(b} Esteblish a priority list of use of surplus space and real
property that will be acceptable to the community.

(e} Cause to have circulated throughout the attendance area &
priority lst of surplus space end real property and provide for
hearings of community input to the comraittee on acceptable usss of
space and real property.

. {d) Mgke a final determinetion of limits of tolerance of use uf
space and real property.

(e) Forward to the district governing board™ = repart
recommending uses of surplus space and real property.

SEC. 3. Notwithstanding Section 6 of Article XIIB of the.
... California ConsHtution and Section 2231 or 2234 of the Revenue and

Texation Code, no appropriation is made by this act for the purpose

. of making reimbursement. pursnant to these sections. It is

recognized, however, that a local dgency or.school district mey
pursue any remedies to obtain. reimbursement available to it under
Chapter 3 {commencing with Section 2201) of Part 4 of Division 1
. of that code. .

SEC. 4. Notmthsta.nd.mg Section 2231.5 of the Revenune and
Taxation Code, this act does not contain & repealer, as required by
that section; therefore, the provisions of this act shall rernain in effect
unless and until they are amended or repealed by & later enacted act.
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- CHAPTER 1124
An act to amend Sections 2a50 2558, 37250, 46144 48615, 51731,
56741, 69612.5, 69613 fi861B8.2, and 59615 4 of, to add Section 35160, 2
to, emd to repeﬂl Sectxons 39299 5 and 41379 uf the Education Code,

and to amend SecHon 4 of Chapter 1668 of the Statutes of 1584,
relating to educatmn and makmg an appropriation therefor.

[Approved by Geverner SeEtember o4, 1088, Filed wlth
Sooretary of State Reptambar 95, 1B85.]

The pradble dF the St'atfé Df Cahh’omia do enact as fcﬂoWs-

SECTION 1. Secticn 2550 of the Educahon Cads is a.mended to
Tead:
2550, The Suparmtendent of Public Instruction shall parformn the

computations prescribed in- this secton for each county
superintendent of schools. :

(e} The Superintendent of Public Instruction shall make the

111830
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'succeeding fiscal years, thé amount in thxs subdwwmn shs.l] ba
multlphed by a factbr of 0.97,

(b) For the 1983-84 fiscdl year and each fiscal year thereafter, the
amount computed in subdivision (4)'shall bt Teducéd by the amount
‘of the decreased cuntnbutmns to the Public' Empldyees* Retiremant
System resulting from enactrnent pf Chapte; 330: of the. b"tatutes of
'1982. For the 198384 fiscal year snd each Fiscdl year thereafter, the

decreased contributions shall be based on the 1982-83 salarids of . .
employees’ participating” in the Public ‘Emmployees’ Refirement

Systern during. the 1082-B3 fiscal year.'Fof, the purposes "of this
subdivision, no reduction shall be made for degreased contHbutions
fot positions that'were funded tntally &om federa.‘r fﬁnds durmg the
198283 fiscal year;
~ {c) The Superintendent of Public Insirnction sha].'l also’ subtract
‘from the amount determined in Subdivisiot (a) the min 6% (1) local
property tax revenués recezved pursuant to Section 2573'in the then
current Hsdil year, end tax‘Tevariies Tsceived: ‘purtudnt to'Settion
' 2556 in the then ctirrent fistal yent, '(2) state' and federsl catsgoncal
aid for the fiscal yeaf, (3) district contribiitions pu.rsua.nt ‘to Sechon
. 52321 for the fiscal | yeer, ard: other Applicatile local contribiitions and
Tevenigs, ar’ui (4) ady arnaunts that the, county superintendent of
schools was requu'ed to'mhain¥ait s réstncted and’not avallabile for
expenditurefin the 167879 fiseal yenr as specified it the second.

paragraph of subdwusmn (c) of SecHen 6 b Ghapter 992 ofthe,

,Statutes of 1978, 'as amendét by Cha.pter 51 of 'thig ‘Statutes of 1978.
- (d) The' rema.mﬂer computed i subdivision, (c)” shall' be
distributed in’ the ‘same rhanner 8§ gtate aid td” schaal distrists from
funds appropriated to Section A of the!State School»Fund )

(e) I the retﬁéin’der detsrmined” pursuant ¢ to subd.wmion (&) s e
negatwe arnourit, no 'staté md shall be distributed to that county
superinténdent, of schopls ‘piirsdant to subdivisisn ' (d), aod ‘@n
-amotint of fiinds of that tzormty supermtendent eqal to'thet negatwe
wmount shall bé deemed restricted and fiot avaflable fot expenditure
‘during. the ‘current”fiscal vear. In the next ﬁscal yeer, ‘that hmount
shall be considered local property tax revemié for purposes of the
operation of paragraph (1) of ‘subdivisionr (c) :of this section.

SEC. 3. Section 35160.2 is-added to the’ Educatwn Code; fo rend:

85160.2" 'FHr the purposes of Section 35160, “‘school” dikl:rmt" shall

include’ ‘county superinfendEats’ of schools? GHd" county boards of -

educatmn
"Thi section shall be mterpretéd to'be’ declaratcry of existing faw.
SEC. 4 Section 37250 of thé BEducatidr*Cods s amended to read:
37250, * The gove‘rmng bokid! of & chstnct meintaining oné ot miore
. high'schools mey mdintdin &' fummer sc{mbl gt afy of the l‘ugh sehools

during the period befween the tlose of ¢ ong, aoaé‘tenuc year and the

beginning of the futceeding ‘academiic year, '
- SEC:-45:  Sebtion §9209.5 of the Educdtion Code is re e.hled
“SEC. 5.~ Section41379 of the Educalifn Code is fepedldd. |
SEC. 6. Sectioh 46144 of the Elucation Code Is amendéd to read:

112010
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available for apprentice programs operated pursuant to Section 8153

of the Education Code in the 1985-86 fiscal year,

... The Superintendent of Public Instruction shall apportion these

“finds in recognition.of the funding defiriencies experienced by, these

apprentice programs, in the 19 and 1985-86 fiscal years.
SEC."15. No ralmbu.rsement shall be made from the State

' ,Mandates Glaims Funcl pm‘suant to: Part' 7 (commhencing with

_costs mandated by the. state pursuant fo this act. It is racognized
howsver, that 5 local agency.or school .distriot may pursue any
remedlas to obtdin’ relmbursement avajlable to it undsr Part 7
(commencmg with Sechon 17500) and any ofher provisions of law.

Do ot ' .
—— ! '
.
.
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CHAPTER 655

An act to amerid Section 39298 of, end to-add Section 39860.3 td, -
the Education Code, relating to child care.

[Approved by Governor September 14,1987, Filed with
. , Secrstary of State September 18, 1887. ]

The people of the State of California do enact as follows:

SECTION 1. The Legislature finds and declares as follows:

(a} Due to economic and social changes in Californie, child cere
has become & necsssity for working families, including families
headed by a single woman or man and dual wage-eaming families.
This growing need has fcsfered an-.availability cnms for quality child

(b) Studies huve shown that the shortage of child care spaces
ranges as high ss 40 percent in Sacramento County and San
Frincisco, and that some twp million children may be without
adequate day eare throughout the state, This problem is particularly -
acute for “latchkey” children—these left on their own before and .
after school while their parents are at work.

{c) The child care shortage stems, at l=ast in part, from'the failure
of the private sector'to mest the demand for child care facilifes. One
contributing factor, particularly in dense urban areas, is the high cost
of land and-constructing facilities.

(d) The state can stimulate private sector child care providers to

Be5T
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increase spaces by encouraging the use of surplus or unused facilities
for child care use. ParHcularly approprinte for that use ere
underutilized school factlifies, because they are designed for use by
children and are convemnntly locatsd for before-school end
after-school child ears programs. - -

SEC. 2. Section 39298 of the Fducation Code is amended to read:

39208, The school district advisory committee shall do all of the -

following:

{a) Review the projected school enrollment and other data as

provided by the dastnct to determing the amount of surplus space
and real property. :

(b) Establish a pnonty list of use of surplus space and real
property that will he acceptable to the community.

(c) Cause to have circilatéd throughout the attendance area a
priority list of surplus space and real propstty and. provide for

hearings of community input to the committée on acceptablé uses of

space and real property, including the sale or leass of surplus real

property for child care developmam purposes pursuant fo Sectmnw_ ,

38360.2. ' IR

(d) Make a final determmahon of limits of tolerance of use of
space and real property.

(¢) Forward  to the -district governing board a report’

recornmending uses of surplus space end real property.

SEC. 3. Section 35360.3 is added to the Education Code, to read:

39360.3, (a) Notwithstanding Article 8 (commencirg with
Section 54220) of Chapter 5 of Part 1 of Division 2 of Title 5 of the
Government Code, the ‘governing board of any school district
complying with Sedton 101338.2 of Title 22 of the California
Administrative Code and seeldng to sell or lerse any real property
it deems to be surplus property may first offer that property for sale
or lease to any contracting agency, as defined in Section 8208 of the
Education Code, pursuant to the following conditions:

(1)- The real property sold or leased shall be used by the
contracting agency, or by any successor in interest to the contracting
agency, exclusively for the delivery of child cere and development
services, as defined in Section 8208 of the Education Code, for a
period of not legs than five years from the date upon which the real

property is made available to that agency, or successor in interest, .
pursuant to the sale, or, in the svent of a lease, until the real proparty

is returned to the possession of the school district, whichever ccours
earlier,

-(2) In the event that the contracting agency, or any successor in
interest, fails to comply with the condition set forth in paregraph (1),

‘that agency, or' successor in interest, that purchased the real
property,isrequired immediately to offer that raal property for sale
- pursuant to this article and ArHele 5 (commencing with Section

35390} and to sell the property pursuent fo-those provisions. The
agency, or its successor in interest, shall comply, in that regard, with
all requirements under those provisions that would otherwise epply

BOSI0
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to 2 school district, sxcept that a sale price computed under
subdivision (a)-of Section 29386 shall be based upon' the cost of
acquisifon incurred by the schoo] district that sold the propsrty
pursuant to this subd.msmn rather than that incurred by the
contracHng - agency or .its successor in interest. In the avent
alternatively, of a lease of real property pursuant to this subdivision,
the failure by the contracting agericy, or any sucecassor in interest, to
comply with paragraph (1) shall constitute a breach of the lease,
entitling the school district to immediate possession of the real
property, im addition to any darmages to which the district may be
entitled under the lease agreament.

(.'3) “The school district, and- each of the entities authorized to
receive offers of sals pursuant to this article or Article B
(commencing with Section 309300), has stending to enfdrce the

conditions set forth in this subrhvwmn and shall be eni:ltled to the

payment of reasonable attorneys' fees mcurrad a3 B provailing party
in any arHon or procesding bv-ought to enforce any of those
conditions,

(b) No sale or lease of the real property of eny school district, as
authorized under subdivision (a),.may occur until the school district
advisory commmittes has held he.anngs pursua.nt to subdwxsmn (c) of
Secton 35298, :

(c) This section is in -addition to, “and. shall not limit the
reguiraments of, Article 5 (ccmmencmg with Section 38390}, but this
section may be utl.hzed with regard to property which the governing
board of a school district may rstain under Section 38395
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BILL NUMBER: SB 1562 CHAPTERED 07/25/96

CHAPTER 277 ‘
@ FILED WITH SECRETARY OF STATE  JULY 23, 1996
APPROVED BY GOVERNOR  JULY 24, 1596
PASSED THE ASSEMBLY  JULY 11, 1886
PASSED THE SENATE . APRIL 25, .1986
AMENDED. IN SENATE  APRIL 18, 1986

- THNTRODUCED BY Senater Greene
FEBRUARY 15, 1984

An act to add Part 10.5 [commencing with Section 17211) and Part

2% (commencing with .Section 3B000) to, to repeal and add Part 10
.commencing with Section 15100) of, and to repeal Part 10.5
‘mommencing with Section 17900) and Part 23 (commencing with Section
24001) of, the Educetion Code, and to repesal Sections 53080, 53080.1,
n30B80.15, 53080.2, 53080.3, 53080.4, 53080.6, and 53081 of the
fivvernment Code, relating to school facilities.

| LT oman

LEGISLATIVE COUNSEL S DIGEET

SE 1562 Greene. School facilities.

(1Y Ex15;1nq law includes varicus state general obligation bond
acts, as approved by the voters, that provide for the issuance of
honds to raise revenues for, among other purposes,, elementary and

@ " sesondary school facility construction. )

This 5ill would repeal and reenact the provisions governing state

zchool bonds including the State School Bullding Aid Law of 19489,
I:ha State School Building Aid Law of 1952, the State School
Construction Law of 1957, and the Urban School Construction Aid Law
of 196B.
{2} Existing law, the Leroy F. Greene 5tate School Buillding

Llirmase—Purchase Law of 1976, provides bond funding for the

. construction, reconstructlon, modernization, and replacement of
school facilities and the perférmance Df deferred maintenance -
activities on-school facilities, '

cmmm_oe- .- THis bill would repeal.and’ reenact this law and would make

t.echnical, nonsubstantive changes in those provisions.

(3} Existing law alsc provides for the Emergency School Clasaroom
liaw 6f 1979, school district revenue bonds, the Archie-Hudson and
Cunneen School T=chnology Revenue Bond Aﬁt, and tha California School
Finance Authority. : :

This bill would repeal and reenact those bodies of law and would
make technical, nonsubstantive changes in those provisions.

{4) Existing law sets forth specific requirements for the location
mnd construction of school bulldlngs 1nclud1ng, _among other |
wrovisions, the Fisld Act. '

This bill would repeal and reenact those provisions and would make
Lechnical, nonsubstanf{ive changes in those provisions.

(5) Under existing law, the governing board of any school district
is authorized to levy a fee, chargse, dedization, or other
reguirement against any development project within the boundaries of

@ the school district for the purpose of funding the construction or
reconstruction of school facilities.

This bill would repeal and add those provisions and would make
i z2hnical, nonsubstantive changes in those provisions.
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city board of education or superintendent of schools or the Board of
Governors of the California Community Colleges or Chancellor of the
California Community Colleges.

17122.2. &p action may be commenced under Chapter 9‘(commencing
with Bection B6&0) of Title 10 of Part 2 of the Code of Civil
Procedure to determine the validity of any issvance or proposed
issuance of revenue bonds, the'loan of the proceads thersof, the
sale, purchase, or lease of facilities under this chapter, or the
legality and validity of ‘any proceedings previously taken or proposed
ip a resolution of the authority to be taken for the authorization,
issuance, sale, and delivery of the bonds, for the use of the
proceeds theracf, or for the payment of the principal and interest
thereson. T '

17189 .,2, (a} The total aﬁount of revenue bonds which may be
issued and outstanding at any time under this chapter shall not
exceed four hundred million dollars (5400, 000, 000).

(b} For:purposes of subdivision {a}, bonds which meet any of the
foliowing conditions shall not be desmed to be outstanding:

{1) Bonds which have been refunded pursuant to Section 1718B8.

{2) Bonds for which money or securities in amounts necessary to '
“ pay-orredeem- the principal, interest, or any redemption premium on

- the bonds have been deposited in trust.
{3} Bonds which have been issued to provide working capital.

SEC. 3. Part 10.5 {commencing with Sectien 17211} is added to the
Fduceation Code, to read:

PART'10.5: SCHOOL FACILITIES
CHAPTER 1, SCHOQLSITES
Article 1. General Provisions

17211. Prior to commencing the acquisition of real property for a
new schoolsite or an addition to an existing schoclsite, the
governing board of a school district shall evaluate the property at a
public hearihg uaing the site selsction standards established by the
State Department of Education pursuant to subdivision (b} of Section
17251, The governing board may direct the district's advisory
committee established pursuant to Section 17388 to evaluate the
property pursuant-to-those site selectlon standards and to report its
. findings to the governing board at the public hearing.  ~ o
' .17212. The governing board of a school district, prlor to

acquirlng any site on wnich it proposes to- construct any- school:
puilding as defined in Section 17283 shall have the site, or sites,
under consideration investigated by competent personnel to ensure
that the final -site selection is determined by an evaluation of all
factors affecting. the publlc interest and is not limited to selection
on the basis of raw land cost only. If the prospective schoolsite
is located within the boundarles of any special studies zone.or
within an area designated as geologiqally hazardous in the safety
element of the local general plan as provided in subdivision (g) of
. Bection 65302 of the Government Code, the investigation.shall include
any geclogical and soil engineering studies by competent personnel
needed to provide an assessment of the nature of the site and
potential for earthguake or other geologic hazard damage,
The geological and soil engineering studies of the site, ghall be
of such a nature as will preclude siting of a school in any location
where the geological and site characteristics are such that the
ccmstructlon effort required to make the school building safe for : Q
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unless and until such proposition is approved by the votars.

17380. The Legislature finds and declares that because of a
unique situation existing in the San Pedro area of the County of Los
Bngeles regarding the possible acguisition of useful federal surplus
land, & general law, within the meaning of Bection 16 of Article IV
pof the California Constitution, cannot be made applicable.

CHAPTER 4. PROPERTY: SALE, LEASE, EXCHANGE
Article 1. Conveyances '

17385. The governing board of any school district shall recsive
in the name of the district conveyances for all property received and
purchased by it, and shall make in the name of the district
conveyances of all property belonging to the district and sold by it.

173B6. The governing board of any school distriet shall have the
power to execute and deliver quitclaim deeds, either with or without
consideration to the owners of real property adjacent to any real
property owned by the school district, for the purpose of removing

. defects in and otherwlse clearlng up the title to such adjacent real

property.
BArticle 1.5. Advisory Committees

17387, It is the intent of the Legislature that leases entered
inte pursuant to this chapter provide for community involvement by
attendance area at the district level. This community involvement
should facilitate making the best possible judgments about the use of
excess school facilities in each individual situation.
It i3 the intent of the Lesgislature to have the community involved
before. . decisions are made about scheol closure or the use of surplus
space, thus avoiding community conflict and assuring building use
that is compatible with the community's needs and desires.
173BB. The governing board of any school distriet may, and ths
governing board of each school district, prior to the sale, lease, or
rental of any excess real property, except rantals not exceeding 30
days, shall, appoint a district advisory committee to advise the.
governing board in the development of districtwide policies and e
procedures governing ths use or. disposition of school buildings or.
space in school buildings which is not needed for school purposes. .
17389. A school district advisory committee appointed pursuant to T C
Section 173B8 shall consist of not less than seven nor more.than 11
members, and shall be representative of each of the following:
{a) The ethnic, age group, and sociosconomic composition of the

" district,

(h) The businesé_community, such as store owners, managers,.or -
suUpsrvisors. B .

‘tc} Landowners or ranters, with preference to be given to
representatives of neighborhood associations,

{d) Teachers.

le}y Rdministrators.

(£ Parents of students,

(g) Persons with expertise in environmental impact, leqal
cantracts, buillding codes, and land wse planning, including, but not
limited to, knowledge of the zoning and other land nse restrictions

of the cities or cities and counties in which surplus space and real
property is located.
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17390. The school district advisory committee shall. do all of the

following:

(a} Review the projected school enrollment and other data as
provided by the district to determine the amount of surplus space and
real property. .

(b) Establish a priority list of uze of surplus space-and real
property that will be acceptable to the community.

(c) Cause to have circulated throughout the attendance area a
priority list of surplus space and real property and provide for
hearings of community input to the committee on scceptable uses of
space and real property, including the sale or lease of surplus real
property for child czre development purposes pursuant to Section
17458. '

{d} Make a final determination of limits of tolerance of use of
space and real proparty.
" {e} Forward to the district geverring board a report recommending
uses of surplus space and real property.

17391, The governing board may elect not to appoint an advisory
committee pursuant to Section 17387 in the case of a lease or rental
to a private educational institutien for the purpose of offering

summer schoel in a facility of the district.
Article 2. Leasing Property

17400. (a) Any school district may enter into leases and
agreements relating to real property and buildings to be used by the
district pursuant to this article. .

{b) As used in this article, "building” includes sach of the
fallowing: ,

(1) One or more buildings located or to be located on one or more
sitesn.

{2) The remeodeling of any building located on a2 site to be leased
pursuant to this article.

{3) Onsite and offaite facilities, utilities or improvements which
the governing board determines are necessary for the proper
operation or function of the school facilitiss to be leased.

(4) The permanent improvement of scheol grounds.

([c} As uzed in this article; "site" includes one or more sites, ..
and also may include any building -or buildings -located or to he
Jlocatad. on_a _site. - - : ‘ . '

17401. BAs used in this article "lease or agreement" shall include
a lease-purchase agieement.

17402, Before the governing board of a school district enters
into a lease or agreement pursuant to this article, it shall have
"+ 'available 3 site upon which a bullding to be used by the district may
be constructed and shall have complied with the provisions of law
ralating to the selection and approval of sites, and it shall have -
prepared and shall have adopted plans and specifications for the
building that have been approved pursuant to Sections 17280 to 17316,
inclusive. A district has a site available for the purposes of this
section undar any of the following conditions:

{a) If it owns a site or if it has an option on 2 site that allows
the school district or the designee of the district to purchase the
site. Any school district may acguire and pay for an option
containing such a provision. - S .

[b) If it is acquiring a site by eminent domain procsedings and .
pursuant to Chapter 6 (commencing with Section 1255.01@) of Title T
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or farm labor vehicle driver instructor training required by
subdivision (a) shall he properly documented on a State Department of
Education Training Certificate T-01, and signed by the
state-certified instruector at the end of each 12-month training
‘period. The signature certifies that the reguired instruction was
conducted during the 12-menth training period. Upon renewal of the
instructor driver's license, endorsement, or certificate, the
. completed instructor training record.. reoarded on the State
Department of Education.Training Certificate, shall be submitted to
the department in Sacramento.
3B167. The department may assess fees to any instructor applicant
who will be training drivers of any vehicle as defired in Section
642 of the Vehicle Code. The fee shall not be more than necessary to
offset the department's reasonable costs, '
3B168. Employers shall take 2ll action necessary to make
available to every transit busdriver reguired to be trained pursuant
to Section 3BLl3B or 38162 the opportunity to be trained without the
loss of wages or benefits,

BEC. 6. Part 23 (commencing with Section 39001) of Lhe Education
Code is repealed. :

SEC. 7. Section 53080 of the chernmant Code is repealed.

SEC. 8. Section 53080.1 of the Government Code is repealed.

SEC. 9. Section 53080.15 of the Government Code is repealed.

SEC. 10. Section 533080.2 of the Government Code is repealed.

SEC. 11. Section 530B0.3 of the Government Code is repealed.

SEC. 12. Section 53080.4 of the Government Code is repealed.

SEC. 13. Bection 53080.6 of the Government Code is repesaled.

SEC. 14. Section 53081 of the Government Code is repealed,

SEC. 15. To the extent that the provisions of this act are
substantially the same as existing statutory provisions relating to
the same subjesct matter, the provisions shall be construed as
-restatements and continuations of existing statutory provisions and
not as a new enactment.

SEC. 16. The Legislature finds and declares that the enactment of
this act, in view of the nonsubstantive statutory changes made, will
not result in new or additicnal costs to local agencies charged.with
any-duties or responsibilities in connection therawith.

SEC. 17. Any section of any act enacted by.the Legislature during
the 1856 calendar year pricr te the enactment of this act, that )
amends, amends and renumbers, ‘adds, repsals and adds, or repeals a
section, article, chapter, or part, that is amended, amended and
ranumbered, added, repealed and added, or repealed by this act, shall
prevail over this act until January 1, 1998, at which time Sections
. 1.to 16 of this act shall become, opera;;ve - :

SEC. 1B. The provisions of this act ars seve1able If any
provisions of this act or its application is held invalid, that
invalidity shall noct affect other provisions or applications that can
pe given effect without the invalid provision or application,
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SEC. 15. To the sxtent that the provisions of this act are
substantially the same as existing statutory provisions relating to
the same subject matter, the provisions shall be construed as
restatements and continuations of existing statutory previsions and
not as a new enactment. :

BEC. 16. The Legislature finds and declares that the enactment of
this act, in view of the nonsaubstantive statutory changes made, will
not resuvlt in new or additional costs to local agencies charged with
any duties or responsibilities in connection therewith. .
~ BEC. 17. Any section of any act enacted by the Legislature during

the 1996.calendar year prior to the enactment of this act, that )
amends, amends and renumbers, adds, repeals and adds, or repeals a
section, article, chapter, or part, that is amended, amended and
renumbered, added, repealed and added, or repealed by this act, shall
pravail over this act until January 1, 1998, at which time Sections . '
1 to 16 of this act shall become operative. : :

3EC. 18, The provisions of this act are severable. If any
provisions of this act or its application is held invalid, that
invalidity shall not affect other provisions or applications that can
e given effect without the invalid provision or application.
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Section
17387,

173B8.
17389.
17390,
17391,

§ 17387. Community involva_nieﬁt; school closure or use of surpius space;

EDUCATION CODE

Article 1.5
-~ ADVISORY COMMITTEES

Community involvement; school closure or use ‘of surplus space; legislative
_intent. : '

Appointment by governing board of school district.

Meambership.

Duties.

Blection not to appaint committee,

Article 1.5 was added by Stars.i996, c. 277 (8.B.1562),
§ 3, operative Jan. 1, 1998,

legislative intent

It is the intent of the Legislature that leases entered into pursuant to this
chapter provide for community invoivement by attendance area at the district
level. This community involvement should facilitate making the best possible
judgments about the use of excess school facilities in each individual situstion,

It is the intent of the Legislature to have the community involved before:

decisions are made about schoo] closure or the use of surplus space, thus
avoiding community conflict and assuring building use that is compatible with
the community's needs and desires.

{Added by Stats.1996, £. 277 (8.B.1562), § 3, operative Jan. 1, 1998,)
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EDUCATION CODE

§ 17388. Appointment by governing board o‘i:_schoq] r_iistrict
The gaverhing board of any school district may, and _thé governing b_Dard of
each school district, prior to the sale, lease, or rental of any excess .real
property, except rentals not exceeding 30 days, shall, appoint 8 chstm?.t aFlYlSEer
committee to advise the governing board in the development qf d.u%tnlccwﬂe
"policies and procedures governing the use or dispasition of schodl buildings or

space in school buildings which is not needed for school purposes.
(Added by Stats. 1996, c. 277 (S.B.1562), § 3, operative Jan. 1, 1998.)

§ 17389. Membership ,
A school] district advisory committee appointed pursuant to Section 17388
shall consist of not less than seven nor.more than- 11 members, and shall be
representative of each of the following: S
 (a) The gthnic, age group, and 'socioecqnoniic;ccmpc:-sition of the district.
{b) The'bii'si":‘i‘es'ls community, such as store owners, managers, or supcrﬁsors.
" (c) Landowners or renters, with preference to be given to representatives of
neighborliood associations. - :
(d) Teachers. '
. (8) Administrators.
() Parents of students.
"(g) Persons with expertise in environmental impact, legal contracts, building
codes, and land use planning, including, but not limited to, knowledge of the
’ 397
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EDUCATION CODE

§ 17389 GENERAL PROVISIONS
Div. 1

zoning and other land use restrictions of the cities or cities and counties in
which surplus space and real property is located.
(Added by Stats.1996, c. 277 (S. B 1562}, § 3, ope.ratwe Jan.’ 1 1998)

§ 17390.  Duties

The school district advisory committee shall do all of the following:

(a) Review the projected school enroliment and other data as provided by the
district t& determine the amount of surplus space and real property.

(b) Establish a priority list of use of surplus space and real property that will -
be acceptable to the community,

(c) Cause to have circulated throiighout the attendance area a pnonty list of
surplus space and real property and provide for hedrinigs of community input to
the committee on acceptable uses of space and real property, including the sale
or lease of surplus real property for child care development purposes pursuant
to Section 17458,

"(d) Make n final detarmination of limits of tolerance of use of space and real

. property.

(e) Forward to the district governing board a report recommending uses of =
surplus space.and real property, - L e
(Added by Stats,1996, c. 277 (5.B.1562), § 3, operative Jan. 1, 1998))

§ 17391. Election not to appdint commi,tteé

‘The-governing board may elect not to appoint an advisory. committee pursu-
ant to Section 17387 in the case of a lease or rental to a private educational
msntutlon for the purpose of offering summer school in a facility of the district.

(A.dd:dby Stats. 1996, c. 277 (8.B.1562), § 3, operative Jen. 1, LU9R,) -
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Ch. 606 STATUTES OF 1976 ' 1455

they are eligible at any time is the refund of accumulated -

contributions, the raté of interest which will be earned, and actions
which may be’taken by the board if such eontributions are not
withdrawn. Employing school districts and other employing agents
shall transmit such information to the member as part of the usual
separation docuiments.”

SEC. 2 This ‘act is an urgency stutute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the Constitution and shall go into
immediate effect. The facts constituting such necessity are:

In order that membeérs of the State Teachers’ Retirement System
who terminate employment with less than five years credited
California service receive the benefits of this act during the 1976-77
fiscal year, this act must take effect immediately.

CHAPTER. 606

An act to add Section 16051.1 fo., x;:ﬁ'd to amend Section 16075.0f,
the Education Code, relating to school property

[Appmved by. Cuvernor August 26 1976 Filed with-
Secretary of Stale” August 27, 1978}

The people of the State of California do enact as follows:

SECTICN 1. Sechon 16001 1is- added to the Educatmn Code. to
read:

16051.1, {a) [tistheintent of the Leglslature that school dlstncts

be authorized under specified:procedures to make vacant classrooms -
in operating schools available for rent: of lease to othier school’

districts, educatiotial agencies, governmental ‘iinits, nonprofit
organizations, - commiuity “agencies,. . professional dgencies,

. commercial and noncemrmiercial firms; -corporations; partnershlps .

businesses and individuals.- This will- place students in close
relationship to the world of work, thus' fncﬂ:tatmg careér educatmn

opportumhes ‘ r tTE

(b} It is‘the mtent‘of the’ Leglslature that prmnty in leasmg or

renting vacant classroom spiace be' given to educational agenmes, o

particularly thosé condiicting spécial education piogrars, - -
It is the intent of the Legislatiire that soch: procédures provide for

community involvéiiént by atteridarice aféaand atthe distriet level.

This community” ifivolvement should’ facilitate. making " the best

possible judgments about t the use of excess school facxhhes in each '

individual ‘sitiiation. .

It is the'intent of the' Leglslature to: have the commiinity mvolved
before decisioiis are made:about schoo! &losure or théuse of surphis

space, thus avoiding community conflict and assuring bulldmg se

that is compatible with the commiinity's needs and’ desires,
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1455 STATUTES OF CALIFORNIA [ Ch. 606

(c) The governing board of any school district may, and the
governing board of each school district, prior to the sale, leasé, or
rental of any excess real property, except rentals not exceeding 30.
days, shall, appoint a district advisory committee to advise the.
governing board in the development of. districtwide policies and
procedures governing the use or disposition of schoal buildings or
space in school buildings which is not needed for school purposes.

(d) A district advisory committee shall consist of not less than 7
nor more than Ll members, and shall be representative of the
following;

1. The ethmc, age group and socioeconomic composition of the
district.

2, The busmess commumty, such as store owners, managers or
supervisors. :

3. Landowners and renters.

4. Teachers and administrators.

5. Parents of students. ‘ .

6. Persons with expertise in environmental impact, legal
contracts, building codes, and land use planning.

(e) The district advisory committee shall: =~

1. Review the projected school enrollment and other data as
provided by the district to determine the amount of surplus space.

2. Establish a priority list of use of surplus space that will be
acceptable to the cornmunity.

3. Cause to have circulated throughout the attendance area a
priority list of surplus space and provide for hearings of commumty
input to the.committee on acceptable uses of space.

.4, Make a ﬁnal determmahon of hmlts of tolerance for use of
space. e

5, Forward .to  the. dlstnnt* govermng board e | report
recommendmg uses of surplus space. '

(f} An - existing - district -advisory comm:ttee havmg the
represeptation specified in subdivision, {c), may be desngnated as the
district advisory committee for the purpases of this section, ~

SEC. 2. Section 16075 of the Education Code isamended to read:

16075. Any schoo) district. may enter:into leases and agreements
relating to real property and buildings to be used jointly by the
district and any, private person, firm,:or corporation’pursuant to this
article. As used.in this.article, * bualdmg includes onsite and offsite
facilities, utilities and, improvements-which:as_ agreed upon by the
parties are appropriate for-the proper.: operation. or; function. of the
building to be occupied jointly by.the distsict and the private person,
firm, or corporation, It also includes the permanent 1mprovement nf
school grounds, -

Any building, or portmn thereof wh:ch isusedbya prwate person, A
firm, or corparation.pursuant.te this section shall be subject to. the:
zoning and buxldmg code requ1rements of the local jurlSdIOth in
which the building is situated. . ...

Section 53094 of the Covernment Code shall not be apphcable to
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Ch. €08} STATUTES OF 1976 1457

uses of school district property or buildings authorized by this
section, except in the case of property or buildings used solely for
educational purposes.

SEC. 3. Notwithstanding Section 2231 of the Revenue and
Taxation Code, there shall be no reimbursement pursuant to this
section nor shall there be an appropriation made by this act because
the duties, obligations or responsibilities imposed on local
governmental entities or schoal districts by this act are such that

related costs are incurred as part of their normal operating
procedures.

CHAPTER 607

An act to add Section 6211 to the Public Resources Code, relating
to public lands.

[Approved by Covernor August 28, 1976 Filed with
Secretury of Stute August 27, 1976

The people of the State of California do enact as follows:

SECTION 1. Section 6211 is edded to the Public Resources Code,
to read: cee

6211. Whenever a parcel of timbered land under jurisdiction of
the commission is totally surrounded by, or is contiguous to, a
national or state forest, the commission may, whenever it is in the
best interests of the state to do so, and after 10 days’ prier natice to
the Secretary of the Resources Agency for comments, provide for the
harvesting of timber from such land at the same time as the orderly
harvesting of the surrounding or adjacent federal- or'state-owned
timber. In carrying out the provisicns of this section, the commission
may enter into agreements with the United States or the Division of
Forestry for the inclusion of timbered lands under the jurisdiction of
the commission within a total parcel to be offered for timber
harvesting contracts. The commission shall report to the Legislature
by December 1 of each year, a summary of any actions taken

pursuant to this section during the preceding 12 months, including
any comments made by interested state agencies.

CHAPTER 608

An act to amend Section 1428b of the Penal Code, relating to
courts. '

|Approsed by Covernor August 26, 1976 Filed with
Sccretury of State August 27, 1976 ]
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Ch. 361 STATUTES OF 1977 309

of such building, such building shall be deemed structurally unsafe
for school use. Such building shall be subject to replacement at an-
other location in accordance with the procedure provided for repair,
reconstruction, or replacement in Section 39212 as though it had not
been constructed in conformance w:t.h Article 3 (commencing with
Section 39140) of this chapter

This section shall remain in.effect only unbl July 1, 1977, and as of
such date is repea]ed unless a later enacted statute, which is chap-
tered before July. 1, 1977, deletes or. extends such date,

SEC. 446. Sectmn 39233 is ndded to the Education Code as enacted
by Chapter 1010 of che Statutes of 1975 to read:,

39233. Begmnmg with. tha 19’78—79 ﬁsca.l year the county superin:
tendent of schools, in conjunchon with his review of any schocl
district budget pursuant teo Section 42127, shall detenmne any unex-
pended funds derived from the tax levied pursuant to Section 39230
and require that such funds be utﬂlzed by the district in one of the
Eollowmg WAYSE:

(a) Ifthe chstrict was nut an, apphca.nt dlstnct pursuant to Arhcle
9 (commiencing with Section 16310), of Chapter 8 of Part 10, the
unexpended funds shall be budgeted for capital outlay, purposes. only

(b} If'the district was an apphcant pursuant to Article 9, such
unexpended funds received prior to July 1, 1980, shall only be applied
as a direct. reduction. of any Article 9 apportionment 0utstandmg
against. the district: The county. supermtendent of schools shall in
such case notify the duly authorized representative of the State Allo-
cahon Board ‘of the. amount available asa. reduction of. outsta.ndmg
Article 9 apportionments.and the authorized | representahve shall
take the action necessary.to reduce the outstanding apportionments.
After July }, 1980, any additional amounts shall be available only for
the.purpases of reducing the tax Jevy under.Section 16080,

This section shall remain in_effect only until June 30, 1985 end as
of that date is repealed.

SEC. 447. Secton 39234 is added to the Educatmn Code as enacted
by Chapter 1010 of the Statutes of 1976, to read: .

J9234, - Notwithstanding the requirement, apphcable after the
197475 fiscal year, of Secl:mn 39320 relative to the levying of a
twenty-cent {$0.20) tax-as.a condition precedenh to the Jevying of
such & .tax. in . subsequent years,.a district . having an-.approved
apphcnhon under.the provisions of Section 15321; 7 may levy B tax-at
arate.of not to exceed twenty. cents'($0,20) per.one hundred. dollars
($100) of assessed valuation for the 1976-77, fiscal yeer, _under the
conditions otherwise prescribed by Section 39230, for:matching funds

-for such apphcauon The.tax rate so levied. shall haw the same ePfect

for the purposes of Section 16339; s, though the tax. had been: levied
in the;1974-75 fscal .year.

SEC, 448, Section 39384 is. added to the Educntlon Code as enacted
by Chapter 1010 of the Statutés of 1876, to read:

39384. (a) It is theintent of the Legxs}ature that schocl ‘districts bn_
authorized under specxﬁed procedures to make vacant classrooms in
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operating schools available for rent or lease to other schiool districts,
educational agencies, governmental units, nonpmﬁt' organizations,
cominunity agencies, prefess:onal agencies; commercial and
noncommercial firms, corporations, partnierships, businesses and
individuals. This Wwill place students in‘close relationship to the world
of work, thus facilitating career education opportumties

(b) 1t is the intent of thé Leglslature that priority in leasmg or
renting vacant classroorn space 'be given to educational agencies,
parhculnrly those condiiching $pecial educahen programs,

1t is'the iritent of the Legtslature that such procedures provide for
community involvement by attendance area and &t the district level.
This community involvemient should facﬂitute miking the best
possible Judgments dbout the use of excess school facﬂihes in each
individual situation;

It is the intent of the ]Legislature ta have the cornsmunity involved .
before décisions ire made about school closure or 'the use of surplus
space, | thus avmding cammmlil'y conﬂxct and nssuring bmlding use

(e), The govering board: of ‘any scheel dlst:rict Thay, and the
govértiing board of each school district, prior to’ ‘the sale, lease,; of
rental of nny excess réal’ property, éxcept réntals’ nat exceedmg 30
days, shall,” appomt & district asdvisory eomititteé to ‘advise the
governing board ‘ini thé develupment of - districtwidé policies and
procedures govern.i.ng the use“or ‘disposition of schaol’ bisildings or
space in school ‘buildings: ‘which is not'neéded for school Purposes.

(d) A distriét advisory comimittesd shall éofisist of not' 1&ss than 7'nor
more than 11 members, and shall be representative of thig following:

1. The ethmc, age greup a.nd socxeecenemic cempusitmn of - t.he
district, -

2. The bus[ness conununi‘:y. such gs stOre owners, managers or
supervisors:’

3. Lapdowners a.nd renters

4. Teachers and admm.isl:rnters

5. Parents of students. )

6. Persoris with'e ‘expertse in enwronmental unpact legal contracts,
builditig codes, and lane, usé p!a.n.mng

(e) The Qistriet advisory ‘committee shall: '

L."Review the’projéctedschodl énrollient and other data as
prevlded by the district to' detérmiing tte ‘amount-of surplus space.

2. Establish s "pricrity list" o use‘ef surplus space that will ‘He
aeceptable t&the ‘commumty """

3. Cduiseto Kave' irciilated thmughout the " attendance argéa a
pnonty List'of sﬁi’f:lus space arnid provide for hennngs of commumty
inpiit‘to’the éoniriittes on atceptible uses of space:” -

4. Make a final determination of limits of telera.nce for use’ of space.

5. Forwaid'to' ‘th, dxsmct gavermng bonrd a re _ xf;jtecomrpeqdmg
uses of surplus space; ' e B

(f) A.n existing chst:nct advmor:,r committee having’ the
representdtion specified in subdivxszen (¢Y, maybe’ demgna\:ed as the
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district advisory committee for the purposes of this section,

SEC. 449. Section 39617 is added to the Education Code as enacted
by Chapter 1010 of the Statutes of 1376, to read:

39617. (a) The Legislature finds and declares that the quality of
protective equipment worn by participants in high school
interscholaste football is a significant factor in the occurrence of
injuries to such participants and that it is therefore necessary to
insure minimum standards of quality for the equipment in order to
prevent unnecessary injuries to such participants.

(b) No football helmets shall be worn by participants in high school
interscholastic footbail after the commencement of the 1980-81
school year, unless such equipment has been certified for use by the
Department of Education. In determining the suitability of
equipment for certification the department may accept the
certification of the National Operating Committee on Standards for
Atﬁeﬁc Equipment or any other recognized certifying agency in the
field.

This secon shall not be construed as relieving school districts from
the duty of maintaining football protective equipment in a safe and
serviceable condition.

SEC. 450, Section 396458 is added to the Education Code as
enacted by Chapter 1010 of the Statutes of 1576, to read:

39645.3, In addition to utilizing the procedures specified in Article
14 {commencing with Section 39520) of Chapter 3 of this part, any
school distriet or any county board of education may, by direct sale
or otherwise, sell to a purchaser any electronic data-processing
equipment owned by, or to be owned by, the school district or county
board, if the purchaser agrees to lease the equipment back to the
school district or county for use by the school district or county
following the sale. o h

The approval by the governing board of the school district or of the
county superintendent of schools of the sale and leareback shall be
given only if the governing board of the school district or the county
superintendent of schools finds, by resolution, that the sale and
leaseback is the most economical means for providing electronic
data-processing equipment to the school district or county.

SEC. 451, Section 39646 is added to the Education Code as enacted
by Chapter 1010 of tha Statutes of 1976, to read: T

39646. The governing board of a school district may contract for
electromechenical or electronic date-processing work. '

SEC. 452, Secton 39649.5 is added to the Education Code as
enacted by Chapter 1010 of tha Statutes of 1976, to read:

38649.5, It shall be unlawful to split or separate into smaller work
orders or projects any project for the purpose of evading the
provisions of this article requiring work to be done by contract after
competitive bidding,

SEC. 453, Section 41716.5 is ndded to the Education Code as
enacted by Chapter 1010 of the Statutes of 1976, to read:

- 417165, For the fiscal year 1976-77, and each fiscal year thereafter
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space. . .
P(5) Forward to the district governing board & report
 recommending uses of surplus space. ‘ :

() An existing district advisory - comimittee having thé
representation specified in subdivision {c}, may be designated as the
district advisory committee for the purposes of this section,

{g) In the case of a- lease or rental té a private educational
institution for the purpose of offering summer school in a facility of
the district used under a lease or agreement entered into pursuant
to Section 39470, the governing board of any school district may elect
not to appoint an advisory comrmittee pursuant to subdivision (c).

SEC. 37.23. Section 39401 of the Education Code, as added by
Chapter 736 of the Statutes of 1980, is amended to read: :

39401. Notwithstanding the other provisions of this article, any
school district governing board may designate not more than two
surplus school sites as exempt from the. provisions of this article for
each planned school site acquisition if the school district has an
immediate need for an additional schoal site and is.actively seeking
to acquire such an additional site,. and may exempt not-more than:
one surplus.school site if the district is seeking immediate expansion:
of the classroom eapacity:of an existing school by 50 percent or more.

The exemption provided for by this section shall be inapplicable
to any school site which, under a lease executed on or before July I,
1974, with a term of 10 years, was leased to a city of under 1{0,000
population for park purposes, was improved at city expense, and
used for public- park purposes. . o :

SgﬁC. 37.25:- Section 39510 of the Education Code is amended to
Tead: . ) .

39510, The:governing board of any school district may sell any
personal property or school supplies belonging:to the district to the.
federal government or its agencies, to the state, to any county, city
and county, city or special district, or to any other schoo! district or -
any agency eligible under the federal surplus property law, (40

"US.C,, Seec: 484 () (3)) and the goverfiing board of another schaol
district may purchase the property, for an amount equal to the cost-
thereof plus the estimated cost of purchasing, storing; and handling
the property, without advertisement for or receipt- of bids or
coropliance with any other provisions of this code. The'governing
board of any schoo! district may purchase any personal property-or
school supplies for the purpose of selling them, "pursuant:to this

. section,

This section does not authorizé the purchase, for the purpose of-
resale, of standard.school supplies and equipment by any elementary
school distriet:governed by school trustees: n SR

Sg‘.C. 37.3. Section 39619 of the Education Code is amended to:
read: . ) ' o " Py S oo, oL .

39619. (r) ‘Whenever a school district has budgeted; exclusive of
state matching funds and district funds previously matched pursuant
to subdivision (b}, in its deferred maintenance fund established

. ool

#e . 20 35
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39384, (a) It is the intent of the Legislature that school districts
be authorized under specified procedures to make vacant classrooms
in operating schools available for rent or lease ta other school
districts, educational agencies, - governmental units, nonprofit
organizations, community agencies, professional agencies,
commercial and noncommercial firms; corporations, parmers}ups
businesses . and * individuals. This will place students in close
relationship to’ the world of work, thus facnhtatmg career education
opportunities. -

(b) Itis the intent of the Legislature that priority in leasmg or
renting vacant-classroom space be piven to-educational agencies,
particulerly those conducting special:education ptograms.

It is the intent of the Legislature that such procedures provide for
community involvement by attendance area and-at the district level.
This community involvement should facilitate making the best
possible judgments about the use of excess school facnlmes in each
individual situation,» . - .-v -

It is the intent of the Legislature to have the commumty mvolved

before decisions are‘made about scheol closure or the use of surplus

space, thus-avoiding’ community conflict and assuring building use -
that is compatiblé with thé cammunity’s needs and desires.

{e) The governing board of any school district may, and the
governing board of -each schoo! district, prior to theflease or rental
of any e¥cess real property, except: rentals not exceeding 30 days,
shall, appeint a district advisory committee to advise the’goverhing
board in the development of districtwide policies and procédures
governing the use or disposition of school buildings or spacein school
buildings which is not needed for school purposes.

(d) A district advisory committee shall consist- of not less than -

seven nor inore than 11 members, and shall ba representatwe of the :

following:~ ¢

(1) The ethmc age’ group and socxoeconormc composition of the
district. ¥+ .

{2) The busmess commumty, such ag store ownars, managers or
supervisors. - S

(3) Landowners a.nd renters : s -

(4) Teachers dnd adrmmstrators

(5 Parents of studéents, - : ’

(6) Persons- with experuse in- envuonmantal 1mpact legal
conl:racts ‘building' codes, and land use planning, .

- {e) The district adwsory committee shall - :

{1} Review the projected school erirollment and other data as
provided by the-district to determine the amount of surplus space.

(2) Establish a priority list of use of surplus space that wﬂl be
acceptable to the community.-

(3) Cause to have circulated throughout the attendance area a
priority list'of surplis space and providé for hearings of commumty
input to the committée on acceptable uses of space.. :

(4) Make a findl defermination of limits of+tolerance- for use of

10 215
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" 0 a S ' UNFINISHED BUSINEBS
B CONCURRENCE TN SENATE AMENDMENTS

AB_ 2882 (' Armett ' ) As Amendedr 9 June 1976

ASSEMBLY,VOTE Gz=~7 (22 Anril 1976 )SENATE vo'rE 22 10 {11 Augqust 1976)

'DIGEST.

"Ag 1t was passed by the Assembly, the bill alLows school districts
to ‘develop and 1mplement joint use of school facilities by tha dig~
£rict and any pr;vata parson, firm obr corpcratmon. Specifically,
the bill:

1) Delstes the existing prohibition against joint occupancy of
©  schogl buildings which are used for classroomlpurpopes.

' 2) Expresses legislative intent that school districts be authorized
N to make vacant classrooms in operating schools avallakle for
ceo oo leasetor” rent--to -gpacified. entitiedu.ic. . . ..

3) Reqguires the éstabliahmcnt of a district advisory committee to
" review proposals for and recommend uses of surplus space.

The Senate amendments:

1) 'Delete the provision that persons serving ‘on district advisory
@ ' ccmittees not be employed by school districts.

2) Provide that the district advmsory commlttees consist of not’
i .'less than seven.nor more than 11l members.

3) Provide that existing district advxsory committees having the
specified representation may be designated as the advisory
committee for purposes of the bmll.

4) - Exempt short-term rentals not exc99d1ng 30 days from provisions .
. of bill.

*Prov:de"that —any bu¥lding, “or- partzon thereof. used by a prlvate
““person, firm, or corporation shall be subject to the zonlng and

buildlng code requirements of the local jurisdiection in which it
-is situated, and that existing law authorizing school digtricts
_to waive zoning regquirements rhall not be applicable to uses ©f
.schowl district property or h1ild1ngs authorized by the bill,

BXCLPt in the case of property used solely for educational pur—
pose '

‘I’ H) Express leglslatlve intent that priority in leasxng or renting
vacant nlessroom spaca Be given to educational agencies, parti-
culavly those conducting special aducation programs.

—ccnt;nued—
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. procedure.

incrnase in revenue from the- lease or rent of vacant classrcoms;

‘According to the Aggembly Ways and Means Committee analysis,

regular edugzational program.

WITKIN STATEILAw L1B PAGE a3
AR 2842
. Page 2

9166542373

FISCAL EFFECT
Provides neithey appropriation nor reimbursement because the related

costs are incurred as part of the school dlstrlcts normal operdting

The Legielative Analyst estimates that local costs associated with '
establlshlng and administering the district advisory committae would
be minor.  Lotal school districts would realize a minor undetermined

COMMENTS :
i the goal
of the author is . to help districts offset revenue losses resulting
from declining enrollment. The additional revenue generated by rent
ipg ynused facilities could bhe used to supplament the school élrtzictm

Aly_ 2882
Puyge 2
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CSan Lorenzo Valley Community Advocates for
Responsible Educ. v. San Lorenzo Valley Unified
School Dist. .

Cal.App. 6 Dist.,2006.

Court of Appeal, Sixth District, California.
SAN LORENZQ VALLEY COMMUNITY
ADVOCATES FOR RESPONSIBLE EDUCATION,
Plaintiff and Appeliant,
v,
SAN LORENZO VALLEY UNTFIED SCHOOL
DISTRICT, Defendant and Respondent.
No. H028147

R

May 26, 2006,

Background: Education advocates association
brought action to challenge school district's decision
to close twop elementary schools and to transfer
students from those schools to district's other
elementary schools. After bench trial,” the Supcnor
Court, Santa Cruz County, No. CV147109 Irwin
Joseph, J., entered judgment for district. Association
appealed.

Holdings: The Court of Appeal, McAdams, J., held
that;
(1) district's c]osure demsmn oonstituted “project”

under California Envuonmental -Quality Act
(CEQA); '

. (2) substantial evidence supported determination that .

_ district's decision ‘was exeinpt: ﬁ'om CEQA

(3) Tdistrict's use of Proceeds from local school
facilities bond did not v:olate bond law provision on
ballot requirements;
(4) district's expenditures did not wolate bond laws;
(5) substantial evidence did'not show district violated
. California Public Records Act:(CPRA);
(6) district did not violate commumty mvo]vement
statutes; and
(7) association was not entitled to attorney fees.

Afﬁrmed‘.

West Headnotes

@ (1] Environmental Law 149F €582

149E Environmental Law. .
149EXTI Assessments and Impact Statements
149Ek580 Preliminary Assessment or Report -
149Ek582 k. Necessity. Most Cited Cases
If a project is not exempt from California
Environmental Quality Act (CEQA). requirements-
either becanse it does not fill witiin an exempt
catfgory or because an exception makes the
exemption unavaiiable-then the agency must conduct
an initia] study to choose between a pegative
detlaration or an environmental impéct report (EIR).
West's Ann.Cal.Pub.Res.Code § 21000 et seq.; 14
CCR°§'15063. '

[2] Environmental Law 149E £=>5889

149E Environmental Law
149EXTI Assessments and Impact Statements -
149Ek584 Necessity. for Preparation of
Statement, Consideration of Factors, or Other
Compliance with Requirements '
149EkS89 k. Slgmﬁcance in General. Most
Cited Cases

Environmenta_l Law 149E €615 .

149E Environmental Law
149EXT] Assessments and Impact Statements
149Ek612 Bvidence

149Ek615 ko nght and Suﬁmeﬂcy Most
Cited Cases .
California Env;mnmental Quality " Act  (CEQA)
excuses the preparation of an envirohmental impact
report (EIR) and allows the use of a negative
declaration when an injtial study shows that there is
no substantial evidence that the project may heve a
significant effect on the environment. West's
Ann.Cal Pub.Kes.Code § 21000 et séq.; 14 CCR §§
15063 15070,

[3] Environmental Law 149E €690

149E anuonmental Law.
149EXIII Judiciel Review or Intervention

149Ek690 L&. Harmless Error. Most Cited
Cases

© 2008 Thomson/West. No C}lni5n55to Orig. U.S. Govt. Works.
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Generally, an agency's failure to comply with the
procedural  requirements of the California
Environmental Quality Act (CEQA) is prejudicial
when the violation thwarts CEQA's goals by
precluding informed decision-making and public
participation. West's Ann. Cal Pub.Res.Code § 21000
et seq. .

{4] Environmental Law 149E €689

149E Environmental Law
149EXT1 Judicial Review or Intervention
149Ek677 Scope of Inquiry on Review of
Administrative Decision .
149Ek689 k. Assessments and Impact
Statements. Mast Clte.d Cases

" Environmental Law 149E €692

149E Environmental Law
149EXIN Judicial Review or Intervention

149Ek692 k. Questions of Law and Fact. Most
Cited Cases
Questions of interpretation or application of the
requirements of the California Environmental Quality
Act (CEQA) are matters of law subject to de novo
review by the court. West's Ann.Cal.Pub.Res.Code §
21000 et seq.

[5] Environmental Law 149E @595(2)

" 149E Environmental Law )
149EXTI Assessments and Impact Statements
. 149Ek584 Necessity for Preparation of
Statement, - Consideration . of . Factors, -or- Other
Compliance with Requirements -
149Ek595 Particular Projects
. 149Ek595(2) k. Land Use in General..
Most Cited Cases
School district's. declslon io close two- e]ementary
schools and'to transfer students from those schools to
district's other. elementary -schools constitited a
“project” under the California Environmental Quality
Act (CEQA); possibility of environmental effects
from closure itself, although not hiph, could not be
rejected, and transfer of students could” chanpge bus
routes, alter traffic patterns, incremse traffic
congestion and parking problems, with atténdant
environmental effects, West's Arm.Cel.Pub.Res.Code
§21065;14 CCR § 15061.

Page 2

See 12 Within, Summary of Cal. Law (10th ed. 2005)
Real Praperty, § 832 et seq.; ¢ Miller & Starr, Cal.
Real Estate (3d ed 2001) § 25:186; Cal Jur. 3d
Pollution and Conservation Laws, § 511 et seq.; Cal.
Civil Practice (Thomson/West 2003) Environmental
Law, §8:7. .

[6] Environmental Law 149E €587

149E Environmental Law
149EXTI Assessmients and Impact Statements

149Ek584 Necessity for Preparation of
Statement, Considerationr of Factors, or Other
Compliance with Requirements

149Ek587 k. Major Government Action.

Most Cited Cases .
To maximize environmental, protection, the. concept
of a “project” subject to the California Environmental
Quality Act (CEQA) is broadly defined. West's’
Ann.Cel.Pub.Res.Code § 21065; 14 CCR §§ 15002,
15378.

{7} Environmental Law 149E €692

. 149E Envuonmcntal Law

149EX]11 Judicial Review or. Intcrventlon :
149Ek692 k. Questions of Law and Fact. Most
Cited Cases )
Where the fucts in the record are undisputed, the -
court decides as a matter of law whether the
challenged activity falls within the definifion of a
“project” under the California Environmental Quality
Act (CEQA). West's Ann.Cal,Pub.Res.Code § 21065;
14 CCR §§ 15002 15378,

ST Environmental Law 1498 €592 -

B ey

149E Environmental Law
149EX1T Assessments and Impact Statements
140Ek584 Necessity for Preparation of
Statement, Consideration of Factors, or Other
Compliance with Requirements .
149Ek592 k. Categorical Exclusmn _
Exemptions in General. Most Cited Cases '
Each class of categorical exemptions from California
Environmental Quality Act (CEQA) embodies a
finding by the State Resources Agency that the
project will not have a significant environmental
impact. West's Ann.CalPub.Res.Code § 21080; 14
CCR §§ 15061, 15301-15333.
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[9] Environmental Law 149E €502

149E Environmental Law
149EX]II Assessments and Impact Statements
.149Ek584 Necessity for Preparation of
Staternent, Consideration of Factors, or Other
Coinpliance with Requirements
- 149Bk592 k. Cateporical Exclusion;
Exemptions in General. Most Cited Cases .
Under California Environmental Quality Act (CEQA)
guideline providing that categorical exemptions shall
not be used for activity where there is reasonable
possibility that activity will have significant.effect on
environment due to wnusual circumstances, term
“unusual circumstances” refers to feature of project
that distinguishes it from others in.exempt class. 14
CCR § 15300.2(c).

{10] Environmental Law 149E €689

149E Environmental Law
=2}49EXT Judicial Review or Intefvention

149Ek677 Scope of Inquiry on Revxew of
Administrative Decision

149Ek689 k. Assessments and Impact

Statements. Most Cited Cases
The scope of an exemption from California
Environmental Quality Act (CEQA) may be analyzed
as & question of statutory interpretation and thus
subject  to independent review. West's
Ann.Cal.Pub.Res.Code § 21080; 14 CCR §§ 15061,
15301-15333.

[11} Environmental Law 149E €689 |

149E Environmental Law
149EXTIT Judicial Review or Intervention

149Ek677 Scope of Inquiry on Rewew of
Administrative Décision
. 149Ek689 k. Assessments -and lmpact
Statéments, Most Cited Cases
Substantial evidence test governs -judicial review of
agency's factual determination that a pro_;ect falls
within a categorical exemption from California
Environmerital Quality Act (CEQA). West's
Ann.Cal:Pub.Res.Code § 21080; 14 CCR §§ 15061,
15301-15333.

[12] Environmental Law 149E €597
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149E Environmental Law
149EXT Assessments and Impact Statements
149Ek584 Necessity for Preparation of

Statement, Consideration of Factors, or Other
Compliance with Requirements . .
. 149Bk592 k. Categorical Exclusion;

Exemptions in General. Most Cited Cases

Because California Envirenmental Quality Act
(CEQA,) exemptions operate as exceptions-to CEQA,
they are narrowly construed. West's
Ann.Cal.Pub.Res.Code § 21080; 14 CCR §§ 15061,
15301-15333,

[13] Environmental Law 149E €689

149E Environmental Law
149EXIT Judicial Review or Intervention

149Ek677 Scope of Inquiry on Review of

Administrative Decision

149Ek689 k. Assessments and Impact
Staternents, Most Cited Cases
If a procedural violation of Celifornia Environmental
Quality Act (CEQA) is shown, the substantial
evidence prong of the stetutory standardof:judicial
review does not come into play. West's
Ann.Cal.Pub.Res.Code § 21168.5.

[14] Environmental Law 149E €592

149E Environmental Law
148EXII Assessments and Impact Statements
149Ek584 Necessity. for Preparation of

Statement, Consideration of -Factors,  or Other
Compliance with Requirements
149Ek592 k. Categorical

Exemptions in General. Most Cited Cases =
In granting an . exemption
Environmental Quality Act (CEQA), the agency must
proceed in the menner prescribed by law, i.e., CEQA
statutes, CEQA Guidelines, and judicial gloss on
both, lest it be charged with abusing -its discretion,
West's Ann.Cal.Pub.Res.Code §§ 21080, 21168.5; 14
CCR §§ 15061, 15301-15333.

(15] Environmental Law.149E €592 -

149E Environmenta!l Law
149EXTI Assessments and Impact Statements
149Ek584 Necessity for Preparation of
Statement; Consideration of Factors, or Other
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Compliance with Requirements
149Ek592 k. Cateporical Exclusion;
Exemptions in General. Most Cited Cases

In determining whether a project is exempt from

California Environmental Quality Act (CEQA), the
agency sheuld proceed with considered awareness of
purposes and policy that underlie:CEQA, and should
not undertake mechanical application of exemption
criteria  in  reaching its decision. West's
Ann.Cal.Pub.Res.Code § 21080; 14 CCR §§ 15061,
15301-15333.

[16] Enviranmental Law 149E €610

149E Environmental Law
149EXTI Assessments and Impact Statements

Cases
In California Environmental Quality Act {CEQA)
cases where & negative de¢laration or an
environmental impact report (EIR) is necessary,
eovironmental issues must be considered- and
resolved before a project is approved, but preliminary

determinationis of . applicability of CEQA are not .

formalized until after project has been approved
West's Ann.Cal.Pub.Res.Code § 21000 et seg.; 14
CCR § 15062.

[17] Environmental Law 149E €5~594

149E Environmental Law
149EXTI Assessments and Impact Statements

-149El584 Necessity for Preparation of
Statement, Consideration of Factors, or Other
Comipliance with Requirements o T

149Ek594 k. “Negative - Declaration;
Statement of Reasons. Most Cited Cases
While California Environmental Quality Act (CEQA)
guideline expressly requires that agency render a
written determination whether project requlres
environmental impact report (EIR), there is no
requirement that agency put-its decision that project .
" is exempt from CEQA in writing. 14 CCR § 15362.

[18] Environmental Law 149E €596

149E Environmental Law
149EXTI Assessments and Impact Statements
149Ek584 \Necessity for Preparation of
Statement, Consideration of Factors, or .Other

149Ek610 k. 'Iime Reqpirements‘. ‘Most Cited -

Page 4

Compliance with Requirements - -

149E1c596 k. Proceedings. Most Cited
Cases
Although Cahfcrma Environmental Quahty Act
(CEQA) provides for public comment on a negative
declaration and =n environmental impact report
(EIR), CEQA does not provide-for & public. comment
period before an agency decides a project is exempt.
West's Ann.Cal.Pub.Res.Code § 21092,

[19] Environmental Law 149E €592

149E Environmental Law
149EX1I Assessments and Impact Staternents
149Ek584 Necessity for Preparation of

* Statement, Condideration of Factors, or Other
-- Complisnce with Requirements

149Ek592 k. Categorical Exclusion;
Exemptions in General. Most Cited Cases
Where a project is categorically exempt from
California Environmental Quality Act (CEQA), it is
nct subject to CEQA. requirements and may be
implemented without any CEQA compliance

. whatsogver, West's Ann.Cal,Pub.Res.Code § 21080;

14 CCR §§ 15061, 15301-15333.
[20] Environmental Law. 149E €7595(2)

14SE Envxronmental Law
149EXII Assessments and Impact Statements
149Ek584 Necessity for Preparafion of
Statement, Consideration of Factors, or Other
Compliance with Requirements v
149Ek595 Particular Projects _
149Ek595(2) k. Land Use m General

dv--o Mooann
2t Cited Croses--

Substantial evidence contamed in school closure
commitiee's report supported, determination that
school district's decision to close two elementary
schools and to transfer students from those schools to-
district's other elementary schools was categorically
exempt from California Environmental Quality Act
(CEQA); additional -student populations and

- additiona! classrooms in receptor schocls fell within

CEQA .exemption guideline, and ‘evidence did not
support applicability of exception to .exemption for
project'’s  potential  for  significant . adverse
environmental impacts from mold, genlogic hazards,
septic failure, or traffic-related issues. West's
Ann.Cal.Pub.Res.Code § 21080.18; 14 CCR §§
15061, 153}4. .
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[21] Environinental Law 149E €615

149E Environmental Law
149EX1I Assessments and Impact Statements
149Eké12 Evidence

149Ek615 k. Weight and Sufficiency. Most '

Cited Cases

There must be substantial evidence, such. as that
found in the information submitted in connection
with the project, including at any hearings that the
agency chooses to hold, that the project is within
category exemption from- California Environmental
Quality. Act (CEQA). West's Ann.Cal.Pib.Res.Code
§ 21080; 14 CCR §§ 15061, 15301-15333.

[22] Environmental Law 149E €689 -« <

149E Enwronmcntal Law
149E}C1'1] Juchcla] Réview or Interventlon

149Ek677 Scope of Ingiiry on Review of

Admini§frative Decision’

' 149Ek689 k. Assessments and Impect
Statements. Most Cited Cases
When called upon to review an agency's decision that
a project is exempt from California Environmental
Quelity Act (CEQA), the court's task is to determine
whether, as a matter of law, the activity meets the
definition of a categorically exempt project; to do
this, court applies de novo stapdard of review, not
substantial evidence standard. . Waest's
~ Ann.Cal,Pub.Res. Code §§ 21080, 21168 .5; 14 CCR §
. 15061,

!231-Envir_onﬁzan,t_a_l-La'w 149E €7592
149E Environmental Law

149EXT] Assessmerits and Impact Statements
149Ek584 Necessity for  Preparation of

Statement, Consideration of Factors, ~or - Other -

Compliance with Requirsments

149Ek552 k. Categorical Exclusion;
Exemptions in General. Most Cited Cases
For California Environmental -Quality Act (CEQA)
exemption for transfer of students from one public
school to another publi¢ school vhéré the addition
does not increase original student capacity by more
- than 25 percent or 10 classrooms, “student capacity™
means the number of students that can be
accommodated physically at the receptor school.

West's Ann.Cal Pub.Res.Code § 21080.18; 14 CCR §
15314,

[24] Environmental Law 149E €614

149E Environmentat Law
149EXT Assessments and Impact Statements
149Eké612 Evidence
149Ek614 k, Presumptions, Inferences, and
Burden of Proof. Most Cited Cases

Environmental Law 149E €615

1459E Environmental Law
149EXTI Assessmerits and Impact Statements
_ 149Ek612 Evidence
149Ek615 k. Weight and Sufﬁmency Most
Cited Cases .
At thHe administrative level, once an agency

_determines, based on substant]al evidence in the

record, that the project falls within & categorical
exemption from California Environmental Quality
Act (CEQA), the burden shifls to the challenging .
party to produce substantial €vidence that-dne of the
exceptions to categorical exemption applies. West's
Ann.Cal.Pub.Res.Code § 21080; 14 CCR §§ 15061,
15300.2{c), 15301-15333.

[25] Environmental Law 149E €689

149E Envnonmental Law
14QEXJJI Juchmal Review or I.ntqnfentmn

149Ek677 Scope of Inunry on Revlew of

Administrative Decmon .
149Ek6RY k. Assessments and Impact

Statements. Most Cited Cases
A party challenging an agency's decision that a
project is exempt from California Environmental

© Quality Act (CEQA) must produce substantial

gvidence that the project has the potential for a

- substantial adverse environmental impact. West's.

Ann.Cal.Pub.Res.Code § 21080; 14 CCR §§ 15061,
15300.2(c), 15301-15333.

[26] Schools 345 6397(1)

345 Schools
34511 Public Schools
345]1(G) Fiscal Matters
345k97 Bonds
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345k97(1) k. Authority to Issue Bonds
in General. Most Cited Cases
Generally, schooi bond financing is restricted fo
projects of a capital or permanent character. West's
Ann.Cal. Const. Art. 13A, § 1(b)(3); Art. 16, § 18(b);
West's Ann.Cal. Educ.Code § 15146(b).

[27] Schools 345 €=97(4)

345 Schools
34511 Public Schools
34511(G) Fiscal Matters
345k97 Bonds .
345k97(4) k. Submission of Question of
Issue to Popular Vote. Most Cited Cases
Elements that made up relationship between school
district and - electorate, arising from schocl bond
measure were authorizing legislation, district's formal
resolution to submit issue to the electorate, the ballot
proposition itself, and assent or ratification by the
electors. West's Ann.Cel.Educ.Code §§ 15100,
- 15122, o e

[28] Schools 345 €=97(5)

345 Schools
34511 Public Schools
34511(G) Fiscal Matters
.345k97 Bonds

345k97(5) k. Sale or Other Disposition
of Bonds by School District. Most Cited Cases
In dete'mu'ning whether school district violated bond
law by using proceeds from local school facilities
bond issue approved by local voters for closing two

elementary schools end transferring students from - -

. those schools to district’s_other elementary schools,
ballot arguments on bond meesure were not part of
anzlysis. West's Ann.Cal.Educ.Code § 15100,

[29] Schoals 345 €297(d) A

345 Schools
34511 Public Schools.
345T0(G) Fiscal Matters
345k97 Bonds :

345k97(4) k. Submission of Qu=st|cm of
Issue to Popular Vote. Most Cited Cases
School district's expenditures of proceeds from local
school facilities bond issue approved by local voters
did not violate statute providing that ballot for project

Page 6

funded by bonds requiring state matching fiunds must
contain statement that project was subject to state
approval, even though purpose of measure was to
make district eligible to receive state matching finds;
neither measure nor any other evidence supgested
bond-financed pro_}ects requn'ed state matching funds, .
West's Ann.Cal. Educ.Code § 15122.5.

[30] Schools 345 €90

345 Schools
345101 Public Schools
34510(G) Fiscal Matters

345k90 k. Power to Incur Indebtedness and
Expenditures. Most Cited Cases
Permissible administrative costs under schoo! bond
measure approved by voters included salaries and
associated training costs of schoo! district personnel
acting as construction project administrators for
project to close two elementary schools and to
transfer students from those schools to dls’mct’s other
elementary schools. West's Ann.Cal. Const. Art. 13A,
§ 1(B)(3)(A), West's Ann.CalEduc.Code § 15100,
West's Ann,Cal. Gov.Code § 16727,

[31] Schools 345 €=297(5)

345 Schools
34511 Public Schools
34511(G) Fiscal Matters
345k97 Bonds
345k87(5) k. Sale or Other Disposition
of Bonds by School District, Most Cited Cases
School district's use of bond funds for printing |
expenses and attorney fees incurred in preparing the
bond did not violate statutes on penmtted use of
proceeds of sale of bonds. West's Ann.Cal.Educ.Code
§ 15145; West's Ann.Cal.Gov.Code § 16727.

[32] Schodls 345 &=97(5).

345 Schools,
- 34511 Public Schools
3451(G) Fiscal Matters
" 345k97.Bonds .

345197(5) k. Sale or Other Disposition
of Bonds by School District. Most Cited Cases
School district's use of bond funds for deferred
maintenance and repair of septic tank on certain
campus did not violate state bond laws, in absence of
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showing that district paid for current meintenance

with deferred maintenance bond funds, or showing

that disfrict may improper fransfers within -its

accounts, West's Ann.Cal. Const. Art. 13D, § 2;
West's Ann.Cal.Educ.Code §§ 15100, 17582,

[33] Schools 345 €=97(5)

345 Schools- -
3450 Public Schools
3450(G) Fiscal Matters

34597 Bonds '

.+ 345k97(3) k. Sale or Other Disposition
of Bonds by School District. Most Cited Cases
School district's use of bond funds for demographic
and geo-coding studies, consultants, mold reports,
Californis Environmental.Quality Acf:(CEQA) study,
and moving. and-leasing of portable classrooms, in
connection with decision to close two elementary
schools and to transfer students to district's other
elementary schools, did not violate bond statutes.

West's Ann.Cal.Educ.Code §§ 17357, 17404; West's
Ann.CalGov.Code - § 16727, West's

Ann.Cal.Pub.Res.Code § 21000 et seq.
[34] Records 326 €==50

326 Records
32610 Public Access

3260(B) General Sta‘rutory Disclosure -

Requirements
- 326Kk50 k. In General; Freadom of
Information Laws in-General, Most Cited Chses

_California Public Records Act (CPRA) was enacted -

for the purpose of increasing freedom of information’

by ~giving members-of -“th¢" Fublic “ECCess to~

information' in the possession of public agencies.
West's Ann: Gal Gov.Code § 6250 et seq.

{35] Records 326 fi:»sn

326 Records
32610 Public Access
3260(B) General Statutory = Disclosure
Requirements
326k50 k. In General; Fresdom of
Information Laws in General, Most Cited Cases
California Public Records Act (CPRA) embodies a

strong policy in favor of disclosure of public records,

West's Ann.Cal.Gov.Code § 6250 st seq.”

{36] Records 326 @S’_Z

326 Records

32611 Public Access . ' :
326I1(B) General - Stamtory  Disclosure
Requirements '
326152 k. Persons Entitled te Disclosure;
Interest or Purpose. Most Cited Cases

Records 326 €54

326 Records
32611 Public Access
32611(B) " General Statutory Disclosure
Requirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In General.-Most Cited Cases

. Unless exempted by the California Public Records

Act (CPRA), all public records may be examined by
any member of the public, often the. press, but

" conceivably any person with no greater interest than

idle curiosity. West's Ann.Cal.Gov.Code §§ 6254
6255,

[37] Records 326 €63

326 Records
3261 Public Access :
32611(B) General Statutory- Disclosure
Requuements
326k61 Proceedings for Disclosure
. 326k63 k. Judicial Enfurcement
General Most Cited Cases.

An order of the trial court under the Cahfom.la Pubhc o

Records Act (CPRA), which either directs disclosure
of records by a public official or supperts the .
official's refusal to disclose records, is immediately
reviewable by -petition to the appellate court for
issuance of @an exiraordinary writ. West's
Ann.Cal.Gov.Code §§ 6258, 6259.

138} Records 326 @63

326 Records
326II Public Access

- 326I1(B) General ‘Statutory  Disclosure
Requirements - :

326k61 Proceedings for Dlsclosure '
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326k63 k. Judicial Enforcement in
General. Most.Cited Cases ‘
Standard for appellate review of an order under the
California Public Records Act (CPRA) is. an
independent review of the trial court's ruling; factual
findings made by the trial court will be upbeld if
based on substantial evidence, West's
Ann.Cal.Gov.Codo §§ 6258, 6259,

[39] Counties 104 €52

104 Counties
10410 Government
1041{C) County Board
© 104k52 k. Meetings. Most Cited Cases

Municipal Corporations 268 €92

268 Municipal Corporations
268IV Proceedings of Council or Other
Governing Body
268IV(A) Meatmgs Rules and Pmceedmgs in
General )
2681:92 Ik. Rules of Procedure and Conduct:
of Business. Most Cited Cases

Schools 345 €57

345 Schools
34511 Public Schools
345I0{C) Govemmant, Officers, and Distriet
. Meetings :
" -345K51 District Boards
_ 345k57 k. Meetings. Most Cited Cases
Ralph- M. -Brown - Open -Meeting Act-provides for
open meetings for local legisiative bodies such as city
councils, boards of supervisors, and school boards.
Wests Ann.Cal. Gov Code § 54950 et seq:

[40] ‘Administrative - Law nnd Procedure 15A
=124

15A Administrative Law and Procedure _
15AI1 Administrative Agencies, Officers and
Agents . ,
15A%124 k. Meetings in General. Most Cited
Cases
A major ObJBGtIVE: of the Ralph M. Brown Open
Meeting Act is to facilitate public participation in all
phases of local government decisionmaking end to
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curb misuse of democratic process by éecret
legisiation by public bodies, - West's
Ann.Cal.Gov.Code § 54950,

[41] Administrative Law and Procedure 15A

€816

15A Administrative Law and Procedure
15AV  Judicial Review of Admuustratwa
Decisions
15AV({F) Determination
15AkRB16 k. Annulment, Vacation or
Setting Aside of Administrative Decxslon Most Cited
Cases
Even where a plaintiff has sa’nsﬁed the threshold
procedural requirements to -set' mside am” agency's
action, Ralph M. Brown Open Meeting Act violations

will not necessarily invalidate a decision; in the.

mbsence of a showing of prejudice. Wests
Ann.Cal.Gov.Code § 54950 et seq. x

[42] Records 326 €62

326 Records
32611 Public Access
326I1(B) General Statutory  Disglosure
Requirements
326k61 Proceedings for Disclosure. .
326k62 k. In General; Request and
Compliance. Most Cited Cases

Substantial evidence did not show school district -

violated California Public Records Act (CPRA)
concerning requests for records connected to district's
decision to close 'two elementary schocls and to

transfer 'students to district's” other elementary

schools;evidence showed only that district personnel.
were . unaware of e-mails requesting documents,
requesting attorney's failure to specify certain files,
and district superintendent's testimony thet she had

_ never seen requested geologic report but that it
““likely” " was in certain location. West's

Ann.Cal.Gov.Code § 6250 et seq.
[43] Records 326 €65

326 Records o
32611 Public Access
© 326[(B) General ' Statutory Disclosure
Requirements -
326k61 Proceedmgs for Dlsclosure
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326k65 k. Evidence and Burden - of
Proof. Most Cited Cases
In heering to determine whcthcr school district
violated California Public Records Act (CPRA) by
failing to provide education advocates association
- with records concerning decision to close two
schools, testimony of individual resident who also
alleged CPRA violations was irrelevant, where
resident did not purport to act as member of
association, and his testimony did not address any
collatera] matter, West's Ann.Cal.Gov.Code § 6258,

[44] Appeal and Error 30 €52970(2)

30 Appeal and Error

30X VI Review

« - 30XVI(H) Discretion of Lower Court

30k970 Reception of Evidence
30K970(2) k. Rulings on Admissibility

of Evidence in General. Most Cited Cases
Generally, an appellate court applies the abuse of
discretion standard of review to any ruling by a trial
court on the admissibility of evidence,

[45] Apyieal and Error 30 ©=970(2)

30 Appeal and Error
30XVI Review
30XVI1(H) Discretion of Lower Court
" 30k970 Récention of Evidence

30k870(2) k. Rulings on Admissibility
of Evidence in General, Most Cited Cases
An appellate- court examinés for abuss of discretion a
decision’on admlsmb:hty that turns on the rélevance
of the cwde:nce in questlon '

[46] Witnesses 410 €319

410 Witnesses .
4101V Credibility Emd Impeachmeut
", 410IV(A) In General

410K319 k. Rjght to Impeach Wltness in
General, Most C1ted Cases
Though not clu-ectly germang, a matter colldteral to ati
issue in the action may nevertheless be relevant to the
credlbxhty of a witness who présents ev:dence on an
issue, but the admissibility of such collateral matter

lies “within the trial court's dlscr_ehon West's ™

Ann.Cal. Evid.Cade §210.
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[47] Records 326 €63
326 Records
32611 Public Access .
3260(B) General Statuifory Disclosure
Requirements . '

326k61 Proceedings for Disclosure
326k63 k. Judicial Enforcement in
General. Most Cited Cases
(Formerly 118Ak300)
California Public Records Act (CPRA) provision
authorizing plaintiff to enforce his or_ her right to
inspect or to receive & copy of any public record
contemplates a declaratory relief proceeding
commenced only by the individual or entity seeking
disslosire of public records, ~ West's
Ann.Cal.Gov.Code § 6258. o

[48] Schools 345 €74

345 Schools -
34511 Public Schools
345T1(D) District Property-
345%66 School Buildings

345k74 k. Sale or Other Dlsposmon
Most Cited Cases
School district's superintendent's school closure
committee, appointed prior to decision to close two
elementary schools in district, did not violate
community involvement stahites; statutes did not
dictate what information must be provided to
adwsory committees, district made good faith attempt
to provide committee with information that was
complete . and accurate, and 0o prejudice was,
demonstrated from absencg 'of any pertinent repoits.

West’sAnn Cal.Educ.Code §§ 17387~ 1739], ST

[49] Appeal apd Error 30 €=970(2)

30 Appe=al and Error -
JOXVT Review
30XVI(H) Discretion of Lower Court
30k970 Reception of Ewdence :
30k970(2) k. Ruhngs on Admissibility

of Evidence in General. Most Cited Cases
A trial court's exercise of discretion in admitting or
exc]udmg evidence will not be disturbed except on'a
showmg the trial court exercised its dlscretlon in an
arbltrary, capricious, or patently absurd manner that
resulted in a’ manifest mscamage of _]ustlce ‘West's
Ann.Cal. E‘\-’ld Code §§ 353, 354,
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[50] Trial 388 €55

388 Trial
 388IV Reception of Evldence

388IV(A) Introduction, Offer, and- Admission
of Evidence in General

388Kk55 k. Exclusion of Improper Evidence.
Most Cited Cases

Trial 388 €=105(1)

388 Trial
3B8IV Reception of Evidence
IBBIV(C) Ob_]ectlons, Motions to Stnlce Out,
and Exceptions
388k105 EHect of Failure to Object or
Except

3331<105(1) k. In General. Most Cited

Cases
Where queshons are asked which are lmproper the
court acts within the scope of its duty in refusing to

allow them to be answered, even though no ob_]ectlon
is made. .

[51] Evidence 157 €305

157 Evidence
157X Opinion Evidence .
157XI0(B) Subjects of Expert Testimony

157k505 k. Matters of Opinion or Facts.
Most Cited Cases .
In bench trial of association's challenge to school
_district's. use of bond funds, testimony of district's -
bond counsel about propriety of bond expendlmres
was admissible, where testimony was his percipient
testimony rather that his conclusions of law,

[52] Costs 102 €-194.42

102 Costs
102VIT Attorney Fees

102k194.42 k. Public Interest and Substantial
Benefit Doctrine; Private Attomey General. Most
Cited Cases
Education advocates assocuatmn that unsuccesaﬁllly
appezled adverse Judgment in its action to challenge
school district's decision to close two elementary

schools and to transfer students from those schools to

district's other elementary schools, was not prevailing
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party entitled to attorney fees under private attome_{r
general doctrine, West's Ann,Cal.C.C.P. § 1021.5.

[53] Records 326 €&68

326 Records
3261 Public Access
326I(B) General
Requirements
326k61 Proceedings for Disclosure
326ko68 l. Costs and Fees. Most Cited

Statutory  Disclosure

Cases

Plaintiff prevails within meaning of California Public
Records Act (CPRA) fee provision when he or she
files action which results in defendent releasing copy
of previously withheld document; conversely,
plaintiff has not prevailed where substantiul-evidence: .
supported finding that litigation did not cause agency
to disclose any of documents ultimately made
available. West's Ann.Cal:Gov.Code § 6259.

#*135 Dgwson, Passafuime, Bowden & Martinez,
Gerald Bowden, Kath]een Morgan-Martinez, Scotts
Valley, for Appellant.

Burton, Volkmann & Schmal Tlmothy R.
Volkmann, Santa Cruz, John P. Loringer, for
Respondents.

McADAMS, I.

*]1368 This action arises out of a decisjon by the
defendant school district to close two elementary
schools in the San Lorenzo Valley area of Santa Cruz
County. Plaintiff seeks to overturn the closure
decision, alleging that it violates various state- laws,
including ‘the Cahforma Environmental Quallty Act,

. the  Public Records Act, the Brown Act, provisions of
 the Education' Code, and school bond finapcing laws,

The trial court rejected all of the p!amtlﬁ‘s
contentions. We shall affirm.

. BACKGROUND

This suit was brought by plaintiff and appelant San
Lorenzo Valley Community Advocates for
Responsible  Education, an unincorporated
association (SLV CARE). SLV CARE challengss a
school closure decision made by defendant and,
respondent San Lorenzo Valley Unified Scheol
District (the District). At issue is the District's April
2003 decision to ciose two of its elementary schools
and to transfer students from those schools to the
District's other two elementary school campuses.
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Plaintiff SLV CARE challenges that decisicn on
various legal grounds. .

Fa_ctua_] Summary

" The District made the, challenged decision in

"be transferred to Boulder Creek Elementary Scheol
“¢BEE). -At the south“end-of-the valley- in-Felton,

response to. declining. earollment end fiscal
difficulties. The initial decision to close one or more
schools was approved by District's Board of Trustees
(Board} in December 2002. From December 2002 {o
Jupe 2003, the District entertained public comment
on the issue at its regular and special board meetings.

January 2003-March 2003: First Advisory
Committee '

The District also convened. a-task.-force-called the -+ -

Superintendent's School Closure Committée (SSCC)-
to consider the school closure quéstion *1369 and
make'a récommendation to the Board, The S3CC was
composed 'of 17 people representing all of the
affected schools] task force ##136 miémbers included
seven ' parents, four teachers, four classified
employees, and two commumty members.

Betweén mid-January and mid-March 2003, the
S8CC met formally eight times; ed hoc
subcommittees also met separately. In mid-March
2003, afier considering an exiénsive body of
information’ ebout the schools, the SSCC
recommended the closure of Redwood end Quail
Hollow. Elementery Schools. To consolidete student
populations at the north end :of the- San Lorenzo
Valley, in Boulder Creek, Redwood students would

Quail Hollow students would be transferred to San
Lorenzo Elementary School (SLE).

April 2003: Closure Decision

At a public meeting held on April 8, 2003, the
District's Board -considered and ultimately adopted

the recommendation of the- 8SCC., Thus, as to the
north valley elementary schools, the Board voted to

close Redwood, and keep BCE open. As for the south
valley, the Board voted to close Quail Hollow and
keep SLE open.

" In May 2003, a community group proposed private

fundraising to-keap Redwood Elementary School

“ppen for the upcoming school year. The Board

rejected that proposal the following month.

Jupne 2003-Qctober 2003: Requests for Puhllc

- Records

Starting in June 2003, various writtén requests for
public records relating to the closure decision were
made by attorney Steven A. Greenburg, actmg a5
counsel for plaintiff SLV CARE

In July 2003, the District forwarded more than 400
pages of reccrds to Greenburg The followirig month,

acting through its counsel, ‘the District provided
Greenburg with additionsl documents. After October
2003, document requests “were " addressed through -
formal discovery.

An additional request for documents was e-mailed to
the District by San Lerenzo Valley resident David
Churchill, with & copy to attornsy Grecnburg The
principal sub_;ect of Churchill's request was the
District's usé of money ﬁ'om Mdasure S, a
multimiflion-dollar school facﬂmes bond issue that
had been approved by local votets in 2000,

*1370June 2003-October 2003: Consideration of
Environmentd] Impacts

In early August 2003, in response to public concerns-
and notwithstanding its recsipt of earlier legal advice
that the school olosure decisiori was exempt under the -
Califordia Envuonmental Quality Act (CEQA) the

District retamed ‘constiltants -to ovaluate p0551b]e“- )
anvuonmenta] meacts “including traffic. Thig Digtriet

retained envu‘onmental Consultant Staphen Graves &
Associates (Graves) The Distriét also hired traffic
consultant Kezth nggms & Assocmtes (nggms)

Graves, the envn-omnental consultant, conﬁrmed that
the school consahdatlon decision was exempt from
CEQA. On August 19, 2003, the District formally .

" approved the filing of a notice of exemption from

CEQA. Despite the exemption, the District
authorized Graves, to prepare an initial study of
environmental effects. The initial study concluded
that the school closures and transfers would not
create any’ sxgmﬁcant environmental impacts, and
that potential traffi ic 1111pacts though insignificant,
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could be minimized with recommended project
conditions, After public comment and response,
Graves stood by tha conclusions in the inifial study.

As for traffic, by Jung. 2003, the Public Works
Department of Santa Cruz County **137 had advised

* the Board of Supervisors of the need for an ordinance -

to reroute traffic in the San Lorenzo Velley following
the school .closure decision. The initial study. by
environmental consultant- Graves incorporated a
report by traffic consultant Higgins. That report
identified anticipated traffic and parking problems
resuling  from the school  consolidations.
Nevertheless, the h‘afﬁc report concluded, mitigation
measures were not mandatory because those impacts
would not exceed historic levels. With respect to

BCE, however, ‘the report noted that the District was
“plannmg on lmplf:mentmg several strategles o

improve traffic and parking operations” as described
in the report. The Dlsmct implemented those
stratsgxes _ )

_ By October 2003, having considered the issues, the
District was prepared to approve the adoption of a
negative declaration, thus confirming the absence of
significant environmenta] impacts. No environmental
impact report was prepared.

Fall 2003: Second Advisory Commitiee

In Aupust 2003, the District's Board voted to convene
a Surpliis Property Advisory Committee (SPAC). At

- the same time, jt approved an epplication form for- --

membership on the committes. In October 2003 the

District's ' Board approved the proposed. roster of -
" BPAC me,mbers :The' Board _meeting minutes of.

Novambar 4, 2003 staté; “The Board has declared
the DlStl‘lCt Office and *1371 Redwobd Elemcntary
School surplus propetty as a result of the Board
decision to cldse Redwood Elementary and Quail
Hollow Elementary Schools and ‘move the District
Office from thé Felton site to Quail Hollow * Those
minutes' further-state that the purpose of the public
hearifig on the SPAC wes “to provide input to the
comivittee for the purpose of determining acceptable
uses of these properties.” The SPAC met three times,
from late Octpber to mid<November 2003, In
December 2003, the SPAC presented its
recommendations for Redwood Elementary and the
District = Office, which included commercial,
community, and educational uses. - -

" Page 12

Procedural History

Plaintiff SLV. CARE brought this action, challenging
the District's closure decision. As emended in August
2004, the complaint states five causes of action, all
asserting statitory violations by the District. The first
cause of action is for -breach of statutory duties
arising out of school bond financing laws, The.
second caunse of action alleges CEQA violations. The-
third cause of action asserts breach of Education
Code mandates for community input on certain
decisions. The final two causes of action allepe
violation of the California Public Records Act, which
requires disclosure of public records, and of the
Brown Act, which compels open public meetings.

"The court conducted a six-dﬁy bench trial, which

started on August 30, 2004, and concluded on
September 8, 2004, At the close af evidence and
argument, the court took the matter under
submission, It issued a statement of decision on
September 13, 2004, ﬁndmg for the District on all

_ claims,

In November 2004, the court entered judgment for
the District. This eppeal by SLV CARE followed.

CONTENTIONS

On appeal, SLV. CARE repews its trial court claims
that the Dhstrict vielated CEQA, bond financing laws,’
the Public Records Act, the Brown Act, and the -
Education Code. In addition, SLVY CARE asserts that
the tHal court” made certain .#*138 erroneous .

- ovidentiary rulings and that it -demonstratéd bias.

Appellant SLV CARE also sesks an award of
attorney fees and costs. The Dlsmct opposes all of

appellant's arguments.

DISCUSSION
We consider gdch issue in turn, beginning with the
claims of statutory violetion.

¥13721. CEQA~ -

SLV CARE asserts that the District violated CEQA.
To establish the proper framework for assessing that _
contention, we begin by summearizing the governing
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legal principles.
A. General Principles -

The California Environmental Quality Act is codified
at- Division 13 of the Public Resources Code,
beginning with section 21000.™' As an aid to
carrying out thé statute, the State Resources Agency
" has issued a set of regulatlons called Guidelines for
the California  Environmental Quality  Act

(Guidelines).™

FN1. In this section of the opinion (I), which
discusses CEQA, further wunspecified
statutory references are to the Public
Resources Codc )

CRERED

FN2 The Guidelines are confained in the
Cahforma Code of Regulations, Title 14,
" Division 6, Chapter 3, starting at- section

"15000.  Further . unspecified ~ guideline
“references are to those regulations.

CEQA  embodies our state's policy that “the loﬁg—,

term protection of the enviromment ... shall be the
guiding criterion in public decisions.”(§ 21001, subd.
(d). See Davidon Homes v. City of San Jose (1997)
54 Cal.App.4th 106, 112, 62 CalRptr.2d 612.) As
this"court bas obsérved, “the overriding purpose of
CEQA is to ensure that Bgencies regu]atmg activities
that may affect the quahty of the euvuonmept g1ve
damage.” (Save Our Pemnmla Commitiee V.
Monterey County Bd. of Supervisors (2001) 87

Cal, App 4th 99, 117, 104 Cal.Rptr,2d 326.) Together,
the stafuits and - -dccompenying regulafory guidelines -

protect & variety of.environmental yalues. Human
health is among them. (See Gu1de1mes, § 15065,
subd. (a)(4))

1. The T!tree-Step CEQA Process

Consistent with California’s strong environmental
policy, whenever the approval of a project is at issue,
the statute and regulations “have estabhshed a three-
tiered procéss to ensure that pubhc agencies inform
their decisions with envtronmenta] cons1derahons »
(Davidon _Homes . Czty of San Jose, supra,” 54
Cal.App.4th at p. 112, 62 Cal. Rptr 2d 612. See also
Gentry v. City of Murrieta (1995) 36 Cal.App.4th

1359, 1371, 43 Cal.Rptr.2d 170.)

a. Threshold Determination of CEQA's Applicability

. “The first tier is jurisdictional, requiri:]g that' an

agency conduct a preliminary review' in' order to
determine whether CEQA applies to a proposed
activity. (Guidelines, §§ 15060, 15061.)” (Davidon
Homes v, City of *1373 San Jose, supra, 54
Cal App.4th at p. 112, 62 CalRptr.2d 612.) CEQA
applies if the activity is a “project” under the
statutory definition, unless the project is exempt. (See
§§ 21065, 21080.)“If the agency finds the project is
exempt from CEQA under any  of the- stated
exemptions, no further. environmental review is
necessary.” (Davidon Homes, p. 113, 62 CalRptr.2d
612.) In such cases, the sgency may filé a notice of
CEQA exemption, if it chooses to do so:{Guidelines,
§ 15062, subd. (a); see dApartment Assn. of Greater
Los Angeles v. City of Los Argeles (2001) *+139 90
Cal.App.4th 1162, 1171, 109 Cal.Rptr.2d 504.)

[1] If the project-is not exempt-either because it does
not -fall within.an exempt category or because an’
exception makes the oxemption unavailable-then the
agency must proceed to the second tier and conduct
an initial study. (Samta Monica Chamber of
Comnierce v. City of Santa.Monica (2002) 101
Cal.App.dth 786, 792, 124 Cal.Rptr.2d- 731; see
Guidelines, § 15063.) -

b. Initial Smdy

The second tier of the process the initial study,
serves severa] purposes. Oné’ purpose isto mform the

'choxce between a negauve dec]aratmn" and an

envu"onmenta] impact ‘report (E[R) (Guldelmes, §
15063, subd. (£)(1); nghthouse Field Beach Rescue
v. City 6f Santa Cruz (2005) 131 Cal.App.4th 1170,
1180, 3] CalRptr3d 901.) Another of. the initiat
studys purposes’ is to eliminate unnécessary
envuonmenta] impact reports (Guidelines, § 15063
subd. (c}(7))

[Z] “CEQA excuses the preparatzon of an EIR and
allows the use of a negative declaration when an
initial study shows that there is no substantial

gvidence that the project may have a significant
effect on the environmenit.” (San Bernardino Valléy
Audubon Society v. Metrapahtan Water Dist, (1999) -
71 Cdl.App.4th 382, 389-390, 83 CalRptr2d 836,
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citing Guidelines, § 15070. See also Pub. Resources -
Code, §§ 21064, 21080, subd. (c).).In certain
situations whers a straightforward negative
declaration is not appropriate, the agency may permit
the use of a mitigated negative declaration. (See §-
21064.5; Guidelines, § 15064, subd. (£)(2); San
Bernardino Valley Audubon Society, at p. 390, 83
Cal.Rptr.2d 836 .

c. Environmental Impact Report

If the project does not qualify for a negative
- decleration, “the third step in the process is to prepare
a full environmental impact report...”(Davidon
Homes v.. City of San Jose, supra, 34 Cal. App.dth at
p. 113, 62 CalRptr.2d 612, citing §§ 21100 and
--2115),zand _Guidelines, §§ 15063; subd. (b}(1) &
15080; -Gentry v. City” of Murrieta, supra, 36
Cal.App.4th at p. 1372, 43 Cal.Rpir.2d 170.):

The California Sipreme Court has “repeatedly
recognized that the EIR is the ‘heart of CEQA.’
"(Laurel Heights Improvement Assw. v.: Regenis
%1374 of University of California (1993) 6 Cal.4th
1112, 1123, 26-Cal.Rptr.2d 231, 864 P.2d 502(Laurel
Heights IT ).} As the court observed more than’three
decedes ago, “since the preparation of an EIR is the
key to environmental protection wunder CEQA,
accomplishment of the high objectives of that. act
requires the preparation of an EIR whenever it can be
feirly argued on the basis of substantial evidence that
the project may have significent environmental
_impact.™ (No O, Inc. v. City of Los Angeles (1974)
13 Cal,3d 68, 75, 118 Cal.Rptr. 34, 529 P.2d 66,
criticized on’ another- ‘point in W esiern  States
-Betroleum . elssn,_v, Superior:Couri ( 1995) 9.Caldth .
559, 576, 38 CalRptr.2d 139, 888 P.2d 1268,) Other
cages have since confirmed . the statlxtory preference .
for resolvmg doubts in favor of an EIR. (See, e.g.,
. Santa Teresa Crtrzen Action Group v. City of San
© Jose (2003} 114 Cal.App.4th 689, 703, 7 Cal.Rpir.3d
868; League for Protection of Oakland's ete. Historic
Resources v, City of Oakland (1997) 52 Cal.App.4th
896, 905, 60 Cal.Rptr.2d 821.)

2, Timing

“Choosing the precise tlme for CEQA compliance
involves a balancing of competing factors. EIRs and
negative declaratluns*“'ltm should be prepared as -
early as feasible in the planning- process to enable

@ 2008 ‘Thomson/West. No C
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environmental considerations to influence project
program and design ard yet late enongh to provide
meaningful  information  for  environmenta]
assessment,” (Guidelines, § 15004, subd. (b). See
also, e.g., Laurel Heights Improvement Assp. v,
Regents of University of California (1988) 47 Cal3d .
376, 395, 253 Cal.Rpir, 426, 764 P.2d 278.) As =
general rule, “public agencies shall not undertake -
actions concerning the proposed public project that
would have a significant adverse effect or limit the
choice of alternatives or mitigation measures, before
completion of CEQA compliance.” {Guidelines, §
15004, subd. (b)(2).)

When a project is exempt, however, a, somewhat
different timing rule applies “When e public agency
decides that a project is exempt from CEQA .., the
agency may file a notice of exemption. The" nom:e
shall be filed, if at all, after approval of the project,”
(Guidelines, § 15062, subd. (a), italics added.) “A
notice of exemption may be filled out and may

- accompany theé project application through the

approval process” but it “shall not be filéd ... until the
praject has been approved.” ({4, subd. (b). See also .
Guidelines, § 15061, subd. (d).)

3. Judicial Review

At issue here are CEQA challenges to a guasi-
legislative action taken by the District, In &
procedural setting where no administrative hearing
was required, (See No O#, Inc. v. City of Los
Angeles, supra, 13.Cal.3d at p. 74, *1375 fn. 3, 118
Cal.Rpwr. 34, 529 P. 2d 66; Cify of South Gate v. Los
Angeles Umﬁed Schoal Dist. {1986) 184 Cal.App.3d
1416, 1423-1424, 229 Cal.Rpir.. 368(South -Gate.);
Dehne v County of Santa Clara . (1981) 115
Cal.App.3d 827, 835-836, 171 CalRptr 753.)
Tudicial review of such challenges is poverned by
well-established rules.

a. Prejudicial Abuse of Discretion

[3] Where a party seeks _}ud.lﬁlﬂl review of 8 guasi-
legislative dEGl.SlDﬂ “on the grounds of
noncomphance with . [CEQA), the inquiry shall
extend only to. whether there was & prejudrmal abuse
of discretion. Abuse of discretion is established if the
agency has not proceeded il & manner requlred by
law or if the determination or decision is not
supported by substential evidence.”(§ 21168. 5. See

n im to Orig. 13.8. Govt. Works,
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also, e.g., No Oil, Inc. v. City of Los Angeles, supra,

© 13 Cal.3d at p. 88, 118 Cal.Rptr. 34, 529 P.2d 66; i

Lighthouse Field Beach Rescue v. City of Santa Cruz,
supra; 131 Cal.App.4th at p. 1182, 31 Cal.Rptr.3d
001.) Generally speaking, an agency's™ failure to
«comply with the procedural requirements of CEQA is
prejudicial when-the violation thwarts the Act's goals
by ‘precluding informed decision-making and public
participation. (See, e.g., Lighthouse Field- Beach
Rescue, at pp. 1182, 1202, 31 CalRptr.3d 501
[deficient initial study); Bakersfield Citizens for
Local Control v. City of Bakersfield (2004) 124
Cal.App.dth 1184, 1198, 22 CalRpir.3d 203
[deficient EIR].)

“The determinafions that an agency makes durmg 3
prelmnnary review are subjact do judicial .review.
under  the abuse of discretion: sta.ndard contgined in-
section 21168.57 (Association for a .Cleaner
Environment v. Yosemite Community College Dist.
(2004) 116 Cal.App.4th 629, 636, 10 Cal Rptr.3d
540; C:ty of Pasadena v. State of California (1993)
14 CalApp 4th - 810, 821, 17 CalRptIZd
766 dlSBppTOVﬂd on another point in Western States
Petroleum Assn. v. Super:ar Court, supra, 9 Cal.4th
atp. 576 fin. 6,38 Cal.Rptr2d 139, 888 P.24 1268.)

*?141?) Ina'ependent Rewew

)
[4] The foregomg review standard apphes to. case-
sp_acnﬁc issues -of compliance with the law and
sufficiency of the evidence,” But “questions of

_ interpretation or application of the requirements of

CEQA are. matiers of law.” (Save Our Peninsula
Committee v. Monterey County Bd af Supervisors,

. supra, 87.Cal. App.4th;at p. 118, 104 Cal Rptr.2d.326....

Accord, Bakersfield Citizens jor Local Control v.
City of .Bakersfield, .supra, 124.Cal.App.4th at p.
1207, 22 CalRptr3d 203:) Thus, for exemple,
interpreting the scope of a CEQA exemption presents -

““a question of law, subject to de.novo:review by ‘this

court,™ (Fairbank v. City of Mill Valley (1999) 75
Cal.App.4th 1243, 1251, 82 Cal Rptr.2d 233, Accord,
Santq Momca Chamber af Commeree v. City of Santa
Monica, supra, .. 101 Cal.App.4th -at ‘p. 792, 124
Cdl.Rptr.2d . 731 ses.-also, " e.g., Azusa Land
Reclamation  Co. -v.
Watermaster (1997) 52 Cal.App.4th 1165, 1192, 61
Cal.Rpir.2d 447.)

*1376B. Application -

Mdin San Gabriel Basin -

Addressing the firat tier of the analysis, we consider
whether CEQA applies to the school consolidation
decision at issue here, That inquiry involves two
threshold questions: Is this a project under CEQA? If
so, is it exempt? -

1. The District's School Closure ‘Decision Is a .
Project Under CEQA.

[5] At the threshold, for CEQA to app]){, the activity
or decision at issue must constitute g "‘project” under
the statute. CEQA applies only to “discrétionary
projects proposed to be carried out or approved by
public agencies ..." (§ 21080 subd. (a), jtalics
added.) “If there was no prolect‘ “there. was no

. occasion.to.prepare-either a negative decliration- -or PETE

an EIR(Simi Valley Recreation & Park Dist. v.
Local Agency Formation Com. (1575) 51 Cal.App. 3d
648, 663, 124 CalRptr. 635. Accord, Prentiss v.
Board ofEducarton (1580) 111 Cal. App.3d 847, 852,
169 CalRptr. 5(Prentiss ), questionéd on another
point in Fullerton Joint Union High School Dist. v.
State Bd. of Education (1982) 32 Cal.3d 779, 796,
187 Cal.Rptr. 398, 654 P.2d 168, fn. 16 (Fullerton ))

a. Deﬁmnou

“A  ‘project’ is am  activity subject to
CEQA ?(Guidelines, § 15002, subd. (d).) As relevant
here ‘project” means activity by a public agency that
“may cause either a direct physical change in the
environment, or & reasonab]y foreseeable - indireét
physical change ‘in ‘the environment ..” (Pub.

Résources Code, § 21065, subd. (=)™ “The word .
context” connotes " & reasonab!e T

‘may’ i this -
possibility.” (Citizen Acfion to Seive AH Stua'enrs V.
Thornley (1990) 222 CalApp3d 748, 753, 2712
Cal.Rptr. 83.) “ ‘Environment’ means the physical

. conditions which exist within the area.which will be.

affected by & proposed prOJect, in¢luding -land; air,
water, minerals, flora, faura, noise, objects ‘of h.lstonc
or aesthetic significance. "(§ 21060.5, ) '

FNS Section 21065 prowdcs in"full as
follows: ‘Pro_]ect’ means an activity which
may cause either & dirsét physical change in’

the environment, or a reasonably foreseeable
indiréct physical change in the environent,
and which is any of the following: [1[] (a) An
activity directly undertaken by any public
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agency. [{] (b) An activity undertaken by a
person which is supported, in whole or in
part, through contracts, grants, subsidies,
loans, or other forms of assistance from one
or more public agencies. [q] (c) An activity
that .invotves the issuance to a person of a
leage, permit, license, certificate, or other
entitlement for use by one or more public
agenciés.”

*1377 The statutory definition of a CEQA project “is
amplified in the Guidelines,” **142 which clarify
that a project ineans * ‘the whole of an actiok, which
has a potent1a1 for resulting m ‘either a direct physma]
change in the environment, or a reagonably

foreseeable  indirect physical change in the -
environinent...." (Guidelines, § 13378, subd. (a),.:.
italics aaded . (4ssoczm‘mn Jor o Cleaner.~

Environment v. Yoseniite Community College Dist.,
supra, 116 Cal.App.4th atp 637, 10 Cal.Rptr.3d 560.

See also, e.g., Lighthouse Field Beach Rescue v. City "

of Santa Cruz, supra, 131 Cal.App.4th at p. 1180, 31
Cal.Rptr.3d 901.)

[6] To maximize environmental protection, the
concept of a “project” is broadly defined under
CEQA. (Lighthouse Field Beach Rescue v. City of
Santa Cruz, supra, 131 Cal.App.4th at p. 1180, 31
Cal.Rptr.3d 901.)

- b, Judicial Det_erminatioﬁ' !

- “Exactly what constltutes - pro_]ect within the .
meaning of CEQA. is a qusstmn which has been

- addressed-by California courts on several occasions -
. since the enaciment, of CEQA in 1970." (Kaufman & .
Broad-Saurh Bay, Inc. v. Morgan Hill Umﬂed School
Dist, (1992) 9 Cal.App.4th 464, 472, 11 Cal.Rptr. 2d
792.).. .

'As articulated in recent case authority; there is a two-
pronged test for .determining whether a public
. agency's ection qualifies as a project under CEQA:
The first consideration is “whether there has been an
‘activity directly undertaken by any public apency.’(§
21065, . subd., (a).)’ "(Association for a Cleaner
Envnonmem v. Yosemite Commum!:v College Dist,

supra, | 116 Cal. App.4th at p. 639, 10 CalRptr.3d
560 )“The second fest fm' a ‘project’ is whether the
activities have & potentlal for resulting in either a
direct ,physical change in the environment, or a

. the environment....”

Page 16

reasonably foreseeable indirect physical change in
(Guidelines, § 15378, subd, (a).)"
(Tbid.) ,

(7] Where the facts in the record are undisputed, the

--court decides as 2 matter of law whether the

challenged activity falls within CEQA’s definition of

l & project. (Fullerton, supra, 32 Cal.3d at pp. 794-795,

187.-Cal:Rptr. 398, 654 P.2d 168; Association for a

Cleaner Environment v, Yosemtte Community -
College Dist., supra, 116 Cal.App.4th st p. 637, 10

Cal Rptr.3d 560.)

e. School Closures and Student T ransfers '

Several published appellate caies have addressed the
issue of CEQA's applicability o decisioms: :involving
school closures, the transfer of students between
schoiils, or both.

In Preéntiss, a case decided in 1980, the court held
that a school closure decision was not a projéct under
CEQA. (Prentiss, supra, 111 Cal. App 3d at *1378 p.
851, 169 Cal.Rptr. 5.) The Prentiss court reasoned
that the school district's dECISIGEI. to close an
elementary school was not “a necessary step in the
development of property for a new and different use”
and thus was not subject to CEQA. (Jd at-p. 853 169
Cal.Rptr, 5,) But the California Supreme Court has
since questioned that holding in a plurality opinion,
(See Fullerton, supra, 32 Cel.3d at p. 796, fui16, 187
Cal.Rptr. 398, 654 P.2d 168. But see Board of
Supervisors v: Local Agency Formation Com.:(1992)
3 Caldih 903, 918, 13 CalRptr.2d ‘245, 838 P.2d
1198 [cntlmzmg Fullertor’ on enother pomt, and

© -fiifther noting that as & pliralify apinidi,-if *lacks

authority as précedent”].} As the plufality seid in
Fullerton: “The decision in ‘Prentiss [ 1, that the-
closure of a &chool is mot & ‘project’ because the
school baard had not decided whether to put the land

" to'a different use, is questionablé. Tt may be unlikely -

that the closure of a. smgle elementary **143 school
would have a significant environmental impact apart
from its effect on the use of the property-the school
board in Prentiss filed a negafive declaration:but the
possibility cannot be rejected categorically.”
(Fullerton, supra, 32 Cal.3d at p. 796 fn 16, ]87
Cal.Rptr. 398, 654 P.2d 168.)

In a 1986 case, South Gate, the challenged action was
the transfer of students from-one campus to another,
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though without a school closure. (South Gate, supra,
184 CalApp.3d at pp. 1423-1424, 228 CalRptr,
568.) At issue in South Gate was the school district's
use of a pupil atiendance boundery adjistment, &

mechanism used to “distribute student, population
school |

over - the District s¢ as to relieve
overcrowding,” (/d. at p. 1420, 229 Cal Rptr. 568.) In

concluding that CEQA did not apply to the transfer,
the South Gate court conflated the two threshold'_

concepts-project and exemption. As the court put jt:
“The District's ection. creatmg the, bm.mdary
adjustment is not a project requiring an EIR because
it is.-exempt under CEQA guidelines..."(/d at p.
1423, 229 Cal.Rptr. 568.)

A 1989 céée East Peninsula, involved the d‘ecision to
close a hlgh school and fransfer its: studeats to other

‘campuses. (Easf Penm.s'uia Ed Council, Jne. v. Palos -

Verdes Peninsula Umf ed School Dist.- (198%) 210
Cal App.3d 155, 258 Cal.Rptr. 147(East Peninsula ).)
Again, both threshold issues were at issue: “whether
thr:*[school] closure [.] and transfer .of students is =
ject. subject to CEQA” and “whether such action.
is statutorﬂy exempt,..."(/d - at p. 165, fn.. 5 258
Cal Rptr 147.)And again, the court conﬂatad the two
qucsfmns In the court's view, the two issues, involved
“the same analysis” under the statutory. language
({bid ) Furthermore the court said:.“In this case, for
all practlcal purposes, the two cuncepts ‘merge.”
(IBid.)’ The court concluded that CEQA applied, that
the schoo board used an “incorrect legal standard” in

making, the axemphon determmatmn and that its
failure to comply with CEQA was pre_lud.lclal (Id. at

" 'B: 174,258 Cal Rptr. 147; cf,, Citizen Action to Serve

All Students v, Thornley, supra, 222 Cal.App.3d at p.

752, 272 CalRpir. 83. [school district. did, not
egghsider the closure axempt from CEQA” but

instéad procecded with a negative declaratmn]
Fullerton, supra, 32 Cald at pp. 797, 798, 187
Cal.Rptr. 398, 654" P.2d 168 [school chs’mct‘

-+ reconfiguration -and secession plan was a project:

under- CEQA it s an esséntial step leading %1379 to
I.I.]tlmﬂte envtronmental impact” as it “necessarily

entails buﬂdmg a new high school and other actions

whlch mﬂy havé an emnronmental effect”] )
d. Arwlysis

Although' ‘éémc courts havé conflated .the issuss
presented in the first tier of the CEQA analysis, we

. shall separately address the first question first: Is this

a project?

To answer that question, we turn to the two-pronged
test for defining a project under CEQA, described
above. (See Association for a Cleaner Environment v.
Yosemite Community College Dist,” supra, 116
Cal. App.4th at'p. 639, 10 Cal.Rptr.3d 560.) As to the
first prong, there is no dispute that the decision

“chellenged in this case is an “activity’ directly

“The Gonsequences of the declslon challenged herﬁ -, B
can.be broken down intg two components: (1) the -
. closure of two schools (Redwood and Quail Ho_llow),"
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undertaken by any publxc agency."(§ 21065 subd
(a).)

Our focus is on the second prdng-“whethcr the
achvmes have a potentlal for resulting in either a
direct physical change ih the environment, or a
reasonably foreseeable indirect physical change in
the environment,., > (Guidélines, § 15378, subd. {a).)”
(Asscciation for a Cleaner Environment v. Yosemite
Community College Dist,, supra, 116 Cal. App 4th at
p. 639, 10 **144 Cal.Rptr.3d 560.) As noted above,
“project” is’ dcﬁned broadly- for these purposes.
(Lighthouse Field Bedch Rescue’'v. City of Santa
Criz, supra, 131 Cal.App. 4th at p. 1180, 31

Cal.Rptr.3d 901.) Bit “the broad definition of pro_]ect.

is tempered by the requirement that CEQA apphes
only to those activities which ‘mdy have a significant
effect on the enmvironment.” “(Kawfman & Broad-
South Bay, Inc. v. Morgan Hill Unified School Dist.,
supra, 9 Cal:App.4th at.p. 471, 11' Cal.Rptr.2d 792.)
Applying those principlés to the case at hand, we
conclude that the District's schobl. closure decision
constitutes a prdject for' CEQA purposes.

and (2) the transfer of students from-those schools to
the District's two other campuses (BCE and SLE),

.Concerning the ﬁrst compnnent as a plurality of our -

states high court recognized in Fullerion, while it

“may be: unh](ely that the closure of a single’
significant

elementary ' school would have -a
environniental impact apart from its effect on the use

"of the propérty ... the possibility cdmnot-bé rejected.

categorically.” (Fullerton, supra, 32 Cal.3d at p, 796,
fn. 16 187 -CalRpir, 398 654 P?.d ]68 JAs the

secession Plan in the’ presant case involves™the

possibility. of a significarit impact. Secession will”
likely require the construction of 2.new high school -

to Orig. U.8. Govt. Works.
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in Yorba Linda end may result in abandonment of
some facilities in the remaining portion of the
Fullerton HSD.™(/d. atp 794, 187 Cal.Rptr, 398, 654
p.2d 168, fn. ormtted)

*1380 As for the second component,. transferring -

students may “change bus roites and schedules, and -
affect traffic patterns.” (Fullerton, supra, 32 Cal.3d at
p. 794, 187 CalRptr. 398, 654 P.2d 168.)) The
transfer could increase traffic congestion and parking
problems, with attendant environmental effects. (See,
e.g., Citizen Action to Serve ANl Students v. Thornley,
supra, 222 Cal.App.3d at pp. 755, 756, 272 Cal.Rpfr.
83.) The transfer. component also may pose some
possibility of “increased physical harm to relocated [ -
Jstudents becausg of (1) the lllcehhood of a major
earthquake ... and (2) altercations with students at

-schools receiving transferred [-] pupils.” (Jd at p.

757, 272 Cal.Rptr.. 83 [statmg party's contention].)
Under the circumstances, at least at the threshold, the
posmbﬂlty that the activity in question may have a’
significant effect onm, the enyironment” cannot be
positively ruled out. (Cf Guidelines § 15061, subd.
(b)(3): Kaufman & Broad -South Bay, Inc. v. Morgan
Hill Umf ed School Dist.; supra, 9 Cal. App 4th at p

471,11 CalRptr 2d 792.)

In sum, both tests-for defining a CEQA project are -

satigfied., ' We thus conclude that the school
consolidation decision falls within the broad
definition of a CEQA project. That conclusion finds
further support in the very.existence of a categorical
exsmption for school closures. As a matter of logic

alone, if such ciosures were not CEQA p]‘(]_]BGtS, there - .

would be no need for an exe.mptlou. R

x ﬂxé‘,ijecz Is Exenipz.

Our conclusion that the challenged decision is a
prcuect brings us to the secand part of the preliminary -
Teview analysis; Is the project exempt from CEQA?

"(See § 21080, subd. (a) [CEQA “shall apply to

discretionary projects- .. unless the project is
exempt”]; Guidelines; § 15061, subd. (a) [once the-
“agency has- determined that en activity is a project
subject to CEQA,” it “shall determine whether the
project is exempt from CEQA"]; Association for a
Cleaner Evwironment v. Yosemite**145:Community

" College -Dist., supra, 116 Cal.App.4th at p. 640, 10

Cal. Rptr. 3d 560 [exemption is the “second .issue
arising in connecnon with the preliminary review”].)

Pape 18
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a CEQA Exemptions: General Principles

CEQA does not apply to projects that are statutorily
or categorically exempt, (Guideline § 15061, subd.

- (b).) The Legislature has. specified a number of
© statutory ‘CEQA .exemptions. (See, e.g., § 21080 '

subd. (b)(1)-(15); § 21080.18; § 21084; sec Sterra
Club v. State Bd, of Forestry (1994) 7 Cal 4th 1215
1230-1231, 32 Cal.Rptr.2d 19, 876 P.2d 505.) The
Leglslature also has authorized the Staté Resources
Agency to identify other categories of exemptions,
which are containgd in the Guidelines. (Ses Sierra
Club, at pp. 1230-1231, 32 CakRptr.2d 19, §76 P.2d
505.)As to these, CEQA does not apply where there
is “a %1381 cateporical exemptionin the Guidelines)
and the application-of that categerical-exemption is
not berred by one of the exceptions set forth in
[Guidelines] Section 15300.2.7 (Guldelme §-15061,
subd. (b}(2).) .

[8] The Guidelines contain 33 classes of categorical
exemptions. (Guidelines, " §§ 15301- ~15333.) Bach’
class embodles & “finding by the Resources Agency
that the pruJect will ‘not have & mgmﬂcant
environmental ‘impéct.” {(Davidon Homes v. Czry of
San Jos¢, supra, 54 Cal.App.4th at p, 116, 62
CalRptr.2d 612, See dlso, Magan v. County of Kings
(2002) 105 Cal, App 4th 468, 475, 129 Cdl.Rptr.2d
344; Pub. Resources Cade, § 21084 subd. (a).) In
addition to the categoncal exemptmns, the Guidelines
aléd mcorporate a “ ‘common sehss exemphon.‘ »
which © pmv1des a short way for agencies to deal
with discretionary activities which could arguably be

- subject to-the CEQA process bit .which’ common -

senge prowdes should not be enbicet b the Act) - -
“(Dividoh Homes, at pp: 112-113, 62 Cal Rpir.2d

612,"citing Guidelifies § 15061, subd. (6)(3), and

quotmg the accompanying: -discussion.)

[9] There a.re exceptmns to the 'categ'o'hcal-

* exemptions. (See Guidelines ' § . 153002) Among,

other things, & “catsgcncal excmphon shall not be
used for an activity where there is a reasonable
possibility that the activity will have a significant
effect on the environment due- to unusual
circumstances.” {Id, subd. (c). See East Peninsula, .
supra, 210 Cal.App.3d at p. 164, 258 Cal.Rptr, 147.)
This is sometimes called either the “mgmﬁcant
effects” exception or the “unusual circumstances”

exception. (See City of Pasadena v. State of
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California, supra, 14 CalApp.4th at p. 824, 17
Cal.Rptr2d 766; Santa Monicaw Chamber of
Commerce v. City of Santa Monica, supra, 101

Cal. App.4th at p. 795, 124 Cal.Rptr.2d 731.) “The
Guidelines do not define- the term ‘unusual
circumstances.’
California, supra, 14 Cal.App.4th at p. 826, 17
CalRptr2d 766.) As ocxplicated in case law, an
upusual circumstance refers to “some feature of the
project that distinguishes it” from others in the
exempt class. (Fairbank v. City of Mill Valley, supra,
75 Cal.App.4th at p. 1260, 89 CalRpir.2d 233.) In
other words, “whether & circumstance is ‘unusual ' is
judged relative to the fypical circumstances related to
an otherwise fypically exempt project” (Sante
Monica Chamber of Commerce, Bt p: 801 124
Cal. Rptr 2d 731. )

b. Judicial Determination

[10][11] As noted above, the court reviews decisions
made during an agency's preliminary review for a
prejudicial abuse of discretion. (Association for a
Cleaner Environment v, Yosemite Community
College Dist, supra, 116 Cal. App.4th at p. 636, 10
Cal.Rptr.3d .560 [reviewing determination that there
was 1o praject].) **146 When faced with a challenge
to an agency's exemption determination, the- court
considers whether the apency proceeded in the
manner... required - by law end whether its
determinaticn is supported by substantial evidence. (§
21168.5, see, e.p., East Penmimsula, supra, 210
Cal.App.3d at p. 165, 258 Cal.Rptr. 147 [holding that
school district failed to proceed in manner required
. by 'law]; *1382Dehne v, County of Santa Clara, -
supra, 115 Cal.App.3d at p. 837, .171-Cal Rptr, 753
[holding that “planning commission's grant of a
categorical exemption” for reconstruction of existing

structures was “supported by substantial evidence™].)

The scope of an exemption may be analyzed as a
question of statutory interpretation and thus subject to
.independent review. (See e.g:, Fairbank v. City of
Mill Valley, supra, 75 Cal.App.4th at pp. 1258-1259,
89 CalRptr.2d 233 [interpreting the scope of a
categorical exemption); cf, Samta Monica Chamber
of Commerce v. City of Santa Monica, supra, 101
Cal.App.4th at p. 795, 124 Cal.Rptr.2d 73] [sam-],
Centinela Hospital Assn, v. City of Inglewood (1990)
225 CalApp.3d 1586, 1600, 275 CalRptr. 901
[finding that the proposed facility was exempt as a
matter of law].) But *“the substantial evidence test

“"(City of Pasadena v. State of

Lol

governs our review of the [agency's] factual
determination that a project falls within a categorical
exemption.” (Fairbank, at p. 1251, 89 Cal. Rptr 2d

. 233)

[12] Because the exemptions operate as exceptions to
CEQA, they are narrowly construed, (See, e.g., Santa
Monica Chamber of Commerce v. City of Sonia
Monica, supra, 101 Cal.App.4th at p, 763, 124
Cal.Rptr.2d 731.) “Exemption categories are not to
be expanded beyond the reasonable scope of their
statutory language.” (Mouniain Lion Foundation v.
Fish & Game Com. (1997) 16 Cal4th 105, 125, 65
Cal.Rptr.2d 580, 939 P.2d 1280.)

c. Schoo! C'onure Exemptwn

At issue here 15 the categorical exemption applicable

to public school closures. Pursuant to section

21080.18, CEQA “does not apply to the closing of
any public schodl in which kindergaten or any of

grades 1 through 12 is maintdined or the fransfer of
stidents from-that public school to another school if

the only physical changes involved are cateporically

exempt under Chapter 3 (commencing with Section

15000y of ‘the Guidelines. Of the 33 classes of

categorical exemptions Set forth in the Guidelines,

one applies to the situation presented here: “Class 14

consists of minor additions to existing schools within

existing school grounds where the addition does not

increase original student capacity by more than 25%

or ten classrooms, whichever is less. The agddition of
portable classrooms is included in this exempnon

(Gmdehnes § 15314)

" So far ds W& dre aware, this p’dj'tlcular exemption has

© 2008 Thomson/West. No Claim
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been the Sllb_}BCt of only one prior judicial detision,
East Peninsula™ Tn that case, the defendant school
board approved a high school clesure and transfer of
students. (East Peninsula, supra, 210 Cal. App 3d at
pp. 161162, 258 Cal.Rptr, 147.) The board méde an
*1383 express determination that its decision’ was
exempt from CEQA, under section 21080.18 and
Guideline section 15314. (/d at p. 162, 258 Cal.Rptr.
147.) But it did so without undertaking any
environmental” review. (Jd at pp. 172, 173, 258
CalRpir. **147 147} The triel court issued a
peremptory writ of mandate, commanding the district
to void its closure decision and to suspend ell related
activity “until the* District” has first analyzed the
curnulative environmental effects of this and other
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school closures and transfers in compliance with
CEQA.”(Jd.-at pp. 162-163, 258 Cal.Rptr.-147.) In
the trial court's view, “the District did not properly

evaluate whether its proposed action was exempt -

from CEQA, & step preliminary to a determination of
whether .an EIR is requlred "™ ({d at p. 163, 258
Cal.Rptr. 147) : '

FN4. As to the other two school cases
discussed above, neither reached the
exempfion. issue, The Prentiss court held
that the school closure decision was not &
project under CEQA. (Prentiss, supra, 111
Cal.App.3d at p. 851, 169 Cal.Rptr. 5.) The
South (Gate case involved & transfer of
students without a school closure. (South
Gate, supra, 184 Cal. App.3d-at-pp.1423-
1424, 229 Cal. Rptr. 568.)

On appeal, the East Peninsule cowrt addressed this
question: Is the school closure categorical exemption
subject to the exception for,.significant cumulative
effects? (East Peninsula, supra; 210 Cal,App.3d at
pp. 160, 164-165, 258 'Cal.Rptr. 147.) Framing its
analysis as a matter of statutory interpretation, the
court answered the question in the. affirmative. (fd at
p. 166, 258 Cal.Rptr. 1477.) Thus, .the court held, “the
plein language of section.21080.18[ ] requires an-
agency to consider the issue of significant effects and
cumulative impacts of a transfer of students from a
closed school in determining whether the project is.
exempt from CEQA under that statute.” (/d at p. 173,
258 Cal.Rptr, 147.) As the court recognized, its
" “interpretation of section 21080.18 - leads to a
- sitnation where the amount of analysie and study

..involved. at .the prehmmmy revisw_ glage of |

determmatmn of whether & project.is exempt from
CEQA may be similar to that involved at the 'second’
stage where the agency conducts an initial study to
determine whether the project has & significant effoct
on the. envuonment [citation]. Bowever, such result is

mandated by the statutory language and does not,
?Efear to be repugnant to leglsla‘nve pohcy » (Ibld)

FN5. As the court that decided East
Peninsula later clarified, however, “we did
not hold in East Peninsula an agency always
must .conduct an ‘inifial study’ before
declaring a project exempt from CEQA
review. Such a holding would run counter to

i
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the thres-tiered structure of CEQA review
under which, if a project is eategoncally
exempt ‘no further agency evaluation is
required’ and no ‘inifial study’ takes place,”
- (Apartment Assn. of Greater Los Angeles v,
City of Los Angeles, supra, 90 Cal.App.4th
atp. 1172,-109 Cal.Rptr.2d 504.) .

Turning to the specific case before it, the East
Peninsula court concluded that the school board
“used an iricorrect legal stendard” in making its
exemption determination because it failed to consider
the cumulative environmental iimpacts of its decision.
(East Peninsuld, -supra, 210 Cal.App.3d at p, 174,
258 Cal.Rptr. 147.) Furthermore, thé court held, the
board's “failure to comply with CEQA” was
“prejudicial because mesningful information- and -
analysis of cumulative effetts and significant
environmental effects not occwrring .at the receptor
schools were omitted from the environmenta] review

‘process.” (Jd at p. 174, 258 Cal.Rptr. 147.)

*13844d. Analysis

[13] We analyze  the District's preliminary
determination that its decision is exémpt from CEQA
(1) for compliance with procedural requirements and
(2) for evidentiary support. (§ 21168.5; Assdciation
for a Cleaner Environment v. Yosemite' Community
College Disi., supra, 116 Cal.App.4th at p. 636, 10
CalRptr.3d 560.) They are distinct issues: “if a
procedural violation® of CEQA is shown, the

. . substantial evidence prong. of the statutory standard

of review does fict come int6 play.” (Latrel Heights

"I, siprg, 6 Cal4th at' p.'1133; 26 CalRpir.2d 231,

864 P.2d 502 [statmg party's contention]::See No Oil,

Ine. v. Cily of Los Angeles, supra, 13 #4148 Cal3dat

pp. 74-75, 118 CalRptr. 34, 529 P.2d 66; Balersfield
Citizeris for Local’ Control v. City of Bakersfield,
supra, 124 Cal.App.4th at p. 1208, 22 CalRptr.3d

| 203; County of Ariador v. El Dorado County Water'

Agency {1999) 76 Cal App. 4th 931, 945-946, 91
Cal.Rptri2d 66.)

§

SLV  CARE challenges the exemption on both
grounds. On the - first. question-procedural
comphance-the key issue is timing: the District made
its closure decision in April 2003; ‘it approved the
filing of a notice of CEQA exemption moré than four
months later, in August 2003. SLV CARE asserts a
procediral violation of CEQA because the District
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failed to formally invoke the exemption in advance of
its closure decision. As to the second question, SLV
CARE challenges the evidentiary basis for the
decision. We consider each point in turn.

" Procedural compliance”

[14][15] “In granting an exemption, the agency must
proceed in the manner prescribed by law, lest it be
chargéd with abusing its discretion.” (Dehne v
County of Santa Clara, supra; 115 Cal.App.3d at p.
842, 171 Cal.Rptr. 753.) “That law consists of CEQA
statutes; the Guidelings, and the" ]udzcxai gloss on
both.” (/4 at pp. 842-843, 171 CalRptr. 753. Cf,
Kennedy v. City of Hayward (1980) 105 Cal.App:3d
953, 962, 165 CalRptr. 132 [in quasi-adjudicatory

: proceedmg, due processiprinciples applyl.).Generally

speakmg, the agancy should proceed with &
“considered awarehess of the purposes and policy”
that “underlie CEQA; it should not u.ndertake “y
mechamcal application of the exemption criteria’
rcachmg its decision, (Dehne v. County of Santa
Clara, supra, 115 Cal.App3d at p. 843, 171
Cal; Rptr 753.) '

Several 1ega1 prmmples are relevant to the issue of
CEQA comphance mcludmg requifements related to
tmnng, documentahon, anid pubhc comment. In
app]ymg these precapts itis 1mportant to dlstmgmsh‘

betweén an exemptmn determmahon such as the one -

made“here, which is part of the agency ‘s prelnmnary
review, and a negative declaratmn or en EIR, which
-comes mto play later in the CEQA analysxs

[]6] As mdlcﬂted above, the tlmmg rules depend on .
which-step- of the CEQA‘proceSs“ls mvélv:ad ThCHgEs - - - -

mvolvmg the second and third tiers of 1385 CEQA
analysis, where a negative dec]arahon or an EIR,is

necessary, the law requires “that envuonmental_
issues be conmdﬂred and resolved before & project is. _
approved " No oil, Ine. v, C':ty of Los Angeles,
supra, 13 Cal.3d at p. 75, 118 Cal. LRpfr. 34, 529 P.2d .
.66, italics added.) In, such cases, courts condemn'

attompts at after-the-fact ratlonahzahons (/d. at p.
81, 118, CalRpir. 34, 529 P.2d 66.) By contrast,
determmatwns made as part of a preliminary, first-
tier CEQA review aré not formalizéd until after the
pTD_]EGt "has been approvcd Under tfie Guidelines, a
notice of CEQA exemption “shall be filed, if at' all
after approval of the project.” (Guidelines, § 15062,
subd. (), italics added. See County of Amado¥ v. E!

. Dorado County Water Agency, supra, 76 Cal. App.4th

at p. 962, 91 Cal.Rptr.2d 66 [notice of exsmption wes .
not valid, where it was filed before agency approved
the project); see also, e.8., Magan v. County of Kings,
suprg, 105 Cal.App4dth at pp. 470, 472, 129
Cal.Rpir.2d 344 [notice of exemption filed one day

‘efier action takén]; Fairbank v. City of Mill Valley,

supra, 75 CalApp.4th at pp. 1245, 1250, 89
Cal.Rptr2d 233 [same].) Since the . District's
exemption determination was made as part of =
preliminary, firsi-tier CEQA review, it was not
untimely.

[17] As with timing rules, documentation
requirements are different for first-tier assessments
than for those undertaken®*149.later.in the CEQA.-

process. When a nagatwe declaration or an EIR ‘is

rcquxred, it must be in writing.: “CEQA 1mp11ed.ly
requires (and the guidelines -expressly require)-that
the agency render a written determination whether a
project requires an EIR before it gives: final approval
to that project.” (No Oi; Inc. v. City of Los Angeles,
supra, 13 Cal:3d at p. 75; 118 Cal.Rptr. 34, 529 P.2d
66 [post hoc negative -declaration]. Sée Guidelines, §
15362 [deéfining “environmental documents].) By
conirast, there is ne requirement that the agency put
its exemption decision in writing. According to the
Guidelines, “the agency may file a notice of
exemption.” (Guidelines, § 15062, subd. (a), italics
added.) But it is not required to do so: “A notice of
exemption has no significance other than to trigger
the running of the limitations period." (Apartment
Assn. of Greater.Los Angeie.s v, City of Los Angeles,
supra, 90 Cal.App.4th at p. 1171, 109 CalRptr.2d

. 304) For that .reason, ‘it is m-alevant” whether an
exsmption notice .contains . “all. that it should under. _
“the CEQA guidelines, " (/d ‘at p. 1171, fn. 23, 109"

Cal.Rpir.2d 504.)

(18] There are other procedural dlf_ferences between
first-tier . review and later CEQA evaluatmns,

. _mc]udmg the oppoﬁumty for" public comment,

“CEQA provides for pubhc comment ¢n a negative
declaration and an EIR. (Pub Resources Code, §
21092.) By contrast, CEQA does not prowde for.a -
public comment penod before an agency decides a
project is exempt.” (dzusa Land Reclamation Co. v.
Main San Gabriel Basin Warermaszgr supra, 52
Cal.App.4th at p. 1210, 61 Cal Rptr2d 447)
“Similarly, where an agency Approves a project and
simultanecusly decides that the project is exempt
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from CEQA, there is no ‘public hearing ... before the
issuance of the notice of determination,” “(/bid. See
City of Pasadena v. State of Callfornia, supra, 14
Cal.App.4th at p.- 821, 17 Cal.Rptr.2d 766 [agency
“not required to hold a hearing prlor to ﬁhng the
notice of exemphon”] )

(19] *1386 Underlying these differences in
procedural rules is & more fundamental ¢oncept:
CEQA does not apply to exemption decisions. By
definition, a “project falling within [ ] a categorical
exemption is not subject to CEQA."(Mountain Lion
Foundation v, Fish & Game Com., supra, 16 Cal.4th
at p. 124,:65 Cal.Rptr.2d 580, 939 P.2d 1280.) For
that reason, compliance with the Act is not required.
“Where a project is caigporically exernpt, it is not
4 Subject” to CEQA -Tequirements and ‘may be
implemented “'Without ‘any CEQA compliance
whatsoever.’ ™(Association for Protection etc. Values
v. City of Ukiak (1991) 2. Cal. App.4th 720, 726, 3
Cal.Rptr.2d. 488(Ukiah ). Accord, Magan v. County
gf Kings, supra. 105 Cal.App.4th at p. 475, 129
CalRptr:2d 344)) “Once this determination . of
threshold exemption is made, ... none of the CEQA
requirements or procedures apply.” (Kennedy v. City
of Hayward, .supra, 105 Cal. App 3d at p. 962 165
CalRotr. 132) :

To sum up, CEQA ha¥ o application to exempticn
determinations made during an dgency's préliminary
reviow, such as the one at issue ‘here. Since CEQA:
does -not apply, compliance with' its' procedural
requirements is not requirsd, Applymg that principle
here, there is nio Basis for overfurning the District's
gxemption- determmahon based on claims that it .
fmled to proceed inthe ) manner required by law :

Substantial evid

[20] That brmgs us to the ques’ﬂon of whethar the
challenged categoncal éxemption is supportgd by
substantial evidénce in the admiinistrative record. Our )
analysis of that guestion proceeds in two steps; first,
we conmder tbe factual predicate for the *"150
‘District's exemptlon determination; next, we examiné
evidence' supporting the appellant's claim of
exteptions 10 the exemption.

Exemptlx’prx: The first steb of the analysis concerns the
exemption. oo

© 2008 Thomson/West. No
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[21] At the edministrative level, the agency
determines whether the projoct qualifies. for a
statutory or categorical exemption from CEQA.
(Guidelines, § 15061, subd. (8).) There must be
“substantial evidence that the [activity is] within the
exempt category of projects.” (Magan v. County of
Kings, supra,- 105 Cal.App.dth at- p. - 475, 129
Cal.Rptr.2d 344.) That evidence may be found in the
informatjon submitted in connection with the project,
including at any hearings that the agency chooses to
hold. (See Dehre v. County of Santa Clara, supra,

115 Cal.App.3d at p. 843, 171 Cal.Rptr. 753 [record
of CEQA comphance included applicant's “detailed

report” and information presented at five public |

héarings, “none of which were required by law"].)

[22] When called upon to review an agency's
exemption decision, the court's tesk is to “determine
whether, as a matter of law, the [activily meets] the

definition of a categorically exempt:project.” (Santa

Monica Chamber of *1387 Commerce v. City of
Santa Monica, supra, 101.Cal.App.4th at-p. 792,124
Cal.Rptr.2d 731.) As to that question, “we apply e de
novo standard of review, not a substantial evidence
standard.” (Jbid See also, e.g., "Western States
Pewoleum Assn, v. Superior Court, supra, 9 Cal4th
at p. 573, 38 Cal Rptr.2d 139, %8 P.2d, 1268 [“the
substantlahty of the, ev:dence supporlmg [quasi-..
]egmlatwe] admlmstrahve demsmns is & question of
law*].) But in undertakmg our independent analysm,
we bear in mmd the “highly deferential” review,
standard ~that applies to the agency's “factual
determ.matlons AWestern State.s‘ Petroieum Assn at
p. 572, 38 Cal:Rptr.2d 139, 888 P.2d 1268.) As our
high court has said, “the factual bases of quasi-

leglslatlve admmlstrahve demsmns are ¢ntitied to the o
same deference a3 ‘the factial determmahons of trial

courts... “(Jd at p. 573 38 Cal. Rperd 135, 888 P.2d
1268) That deference Lirhits the scope of _]l.ldlC]Bl
review as weil, Genera]ly spealung, l‘.he eourt “may
consider - only. the administriative” record  in

determining whether a quas1-leg1slat1ve decisioni was .

supported by substantlal evidence within the mesning
of Public Resources Code séction 21168.5.” (Jbid,,
fn. ormtted)

Turning to the case at hand, we begin by interpreting
the exemptmn startmg with its plain language In
doing s0, we keep in mind that CEQA is concerned
only thh ‘physical changes to the environment.
(Gmdehnes § 15358, subd. (b); see, e.g., City of

‘~7-~ to Ong U.8. Govt. Works.
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Pasaderna v. State of California, supra, -14
Cal.App.4th at p. 829, 17 CalRptr.2d 766.) The
interpretation of the exemption presents a question of
law. {Fairbank v. City of Mill Valley, supra, 75
Cal.App.4th at p. 1251, 89 Cal Rptr.2d 233.)

By statute, CEQA “does not apply to the closing of
[a] public school ... or the ransfer of students from
that public school -to another schoo! if the only
physical changes involved are cateporically exempt”

under the Guidelines. (§ 21080.18.) From the-

Guidelines; the p’ertinent categorical exemption is
Class 14, which covers “minor additions to existing
schools within €xisting schod! grounds wheté the
addition does ‘ot increase- original student capacity
by more than 25% or ten classrooms, whichevér is
less. The addition of portable classrooms is intluded
" 'in this exemption.” (Guidelines; § 15314.)’

[23] The critical phrase here is original student
capacity. (Guidelines, § 15314.) Because CEQA is
concerned solely with physical changes to the
envuonment,**lSl “studert capacity”™ must refer to
the receptor scliool's: physwal space for housing
studetits. ' (Cf,, 2 Cal.Code of Regs § 1859.35
[“e:ustmg school building capacity” is determmed by
mul’aplymg number of classrooms times number of
studénts]; compare East Peninsula, supra, 210
Cal.App.3d at p. 175, 258 Cal Rptr. 147 [in dict,
equatifig, receptor school's origigal student capacity
with “previous enrollment”).y We theréfore interprat
“student capacity” to mean the number of students
that can be accommodated physma]ly at the receptor
- school. * That mterpretatlon is bolstered by the
JUXtﬂpﬂSltan of  the~term “original student *1388
capamty“ w1th the’ portmn ‘of theé guideline Spcmfymg
" the maximum pumber of classrooms The exemption
is avax]able where the addition to the school “does
not increase original student capacity by more than
25% - or ten classrofms, whichever is less™
(Guidelines, § 15314, italics added) By this
Juxtaposmon the puideline equates student capacity
and numbsr of classrooms. That comparison ruakes
no sense unless “snident capacity” refers to physmal
space for housing students. As for the medifier
(“original™), we take that to meen the receptor
school's capacity as it exists prior to any strictural-
additions to the campus resulting from the project.

To sum up our legal interpretation of the perfinent

@ exemption: A school closure and accompanying

transfer of students is exempt frony CEQA so long as
any resulting physical changes are categorically
exempt. (§ 21080.18.) Minor additions to the receptor

. school are categorically exempt. (Guidelines, §

15314.) A minor additiofr is defined as the lesser of:
(1) the addition of 10 or fewer classrooms; or (2) an
increase in original student capacity of 25 percent or
less. (fbid) In this context, original student capacity
means the receptor school's- preemstmg physical
ability 1o house studcnts

With that interpretation in mind, we next examine the
evidence supporting the District's exemption
determination. As explained above, the substantiality
of that evidence presents’ a question of law for our
independent review. (Westérn States Petroleum Assn.

v. Superior Court, supra, 9 Caldth at p. 573,38 . .. ..o
Cal.Rpir2d 139, 888 P.2d 1268; Santa Monica

Chamber of Commerce v. City of Santa Monica,
supra, 101 Cal.App.4th at p. 792, 124 Cal Rptr.2d
731.)

To a large' extent, the relevant evidence is contained
in the March 2003 report of the 8SCC task force,
which made the closure recommendations. That
report contains datas about the four individual
elementary. schools, including: their capacity, .their
student populations, and the: number- of additional
porteble classrooms that would be required at each
campus for it to operate as a receptor school.

As for the north valiey schools, BCE's “current
capacity” was listed at 675. BCE's student population -
then stood at 403, adding Redwood's 288 students
would brmg the total to 691 pupils at the consolidated
campus.™* The tratisfer of Rediwood studénts fo BCE™
thus replj:_:sgnted an increase in BCE's original student
capacity amounting to less than 2.4 percent- -far below
the 25 percent ceiling spelled out in the Class 14
guideline. (Guidelines, *1389 § 15314) In terms of
classrooms, BCE would-need one additional portable
to **152 accommodate consolidation, -’ plus
replacements for two others in poor- condition. That
number likewise falls far below the ceiling of 10
additional classrooms in the guideline, (fbid.)

FN6. The initial - study, which was later
prepared by the environmental consultant,
reflects slightly different student population
numbers than the SSCC reported. The initial -
study indicates that BCE would gain 249
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students, bringing its total enrollment to 649,

while SLE would add 350 pupils, for & total

enrollment of 718 students, These

differences do not affect the availability of
the Class 14 categorical exemption.

In the south valley, SLE's i]]dicated capacity was 700,
With a student population of 338, plus the transfer of
Quail Hollow § 397 students, SLE would end up with
735 pupils.™ T'he consolidation' of students at SLE
thus resulted in an increase in its original student
capacity of 5 percent-again, well below the 25
percent maximum set forth in the puideline, (7bid)
As for classrooms, SLE would need three additional

portables to accommodats consolidation, plus -

rep]acemcnts for another three. That number likewise .
. is below the guideline's ceﬂmg of 10 additional
classrooms. (Jbid)

FN7. Ses foothete 6, supra.

As a matter of law, the foregoing constitutes

substantial evidence supporting the District's

determination that its closure decision qualifies for a

Class 14 categorical exemption -from CEQA. (CEL,

e.g., Fairbank v. City of Mill Valley, supra, 75

Cal.App.4th at.p. 1259, 89 Cal.Rptr.2d 233 [proposed”
“5,855-square-foot retail/office” qualifies for Class 3

exemption, which allows up 10,000 square feet in -
urban area),)

Exception: The second step in the anatytic process
addresses exceptions to the categorical exemption.

[24] At the administrative level, once an: agzency’ ,- -

“determines, baséd on Substantizl evidence in the

record, that the pro_]ect falls within a categorical

cxcmptlou ..., the burden shifts {0 the challenging
party...to “produce substantial evidence...” * ... that
one nf the exceptions to catégorical exemptmn
applies.™ (Santa Monica Chamber of *Commerce v.
City of Santa Monica, suprd,-101 Cal.App.4th at p.

796, 124 CalRptr.2d 731, internal quetation marks
and cxtatmn ormtted)

[25] The exceptions are contained in Guidelines
section 15300.2. As relevant here, that section
provides: *A categorical exemption shall not be used
for an activity where there is a reasonable possibility
that the activity will have a significant effect on the
environmeént due to unusual  circumstances.”
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{Guidelines, § 15300.2, subd. (c).) Thus, a “party
challenging an agency's exemption decision must
produce substantial evidence that the project has the

poteuﬁal for a substantial adverse environmental

impact.” (Ukiah, supra, 2 Cal, App 4th at p. 728, 3
Cal.Rptr.2d 488 )

In order to warrant application of the exception, the
claimed environmental impact must satisfy certain
substantive reguirements, First, the *1390 impact
must constitute B change in  edvironmental
conditions. (Guidelines, § 15382.) “When reviewing,
the -evidence, we will not consider- evidence or
arguments about the impact from the- existent [ ]
plant.” (Silveira v. Las Gallinas Valley Sanitary Dist.
(1997). 54 Cal.App.4th 980, 993, 63 CalRptr.2d 244
[affirming negative declaration, where, there was no.

- evidence that the project would “altér the -existing -

effects]. See also, e.g., Ukiah, supra, 2 Cal.App.4th at
p. 735, 3 CaI.Rptr.Zd 488 [affirming . .exemption,
where there was “no evidence that construction of the
house would have any addmonal effect on runoff’].}
Second, the impact must affect the envzronment For
that reason, *‘we must dﬁferenhate between adverse
impacts-upon particular persons and adverse impacts
upon the environment of persons in general.” (Ukzah
supra, 2 Cal.App.4th at p, 734, 3 Cal.Rpir.2d 488.)
For the exception to apply, there must be evidence
that the project “would adversely affect the
environment of, **153. persons in general.” (/bid.)
Third, the impact must constitute a physical
environmental change, as opposed to & social or
economic one. (See, e.g., Citizen Action to Serve All
Students v. Thornley, supra, 222 Cal App 3d at p

758, 272 CalRptr. 83.) “The “decision to close a

.pnpu]ar [-]-school-is a decision. of educatmnal pohoy .

with political and socxal pyertones™ but our reviey of
that decision “is dehm]ted by the confines of
environmental law.” (fd. at p. 759, 272 Cal. Rptr. 83.)

Fourth, there must be a reasonable possibility that the .

anvuonmenta.l impact will be significant. As defined
in the Guidelines, that means “a subsmntxal,l__or
potentlally substantial, adverse change” resulting
from the project. (Guidelines, § 15382.)

Moreover, for the exception to apply, there must be
substantial evidence of gualifying environmental
impacts, . Under the rule generally espplicable to
CEQA issues, “substantial evidence includes fact, 2
reesonable assumption predicated upon fact, or expert
opinion supported by fact.”(§ 21080, subd. (e)(1).
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See also Guidelines, § 15384, subd. (b).) “Substantial
evidence i3  not  argument, .- speculation,
unsubstantiated opinion or narrative, [or] evidence
that is clearly erronsous or inaccurate ...." (§ 21080,"
subd. (8)(2). See nlso-Guidelines, § 15384, subd. (a).)
When disputes over theevidentiary basis- for an
exception become the subject-of litigation, the proper

review standard must be applied. “There is a split of -

authority on -the eppropriaté standard of judicial -
review” when the issue is “the applicability of the
Guidelines section' 15300.2(¢) exception to a project
that ‘has been. found to-fall within- a categorical.
exemption.” (Fairbank v..City. of Mill Valley, supra, .
75 Cal.App.4th at p. 1259, -89 CalRptr.2d 233.)
“Some courts have relied -on cases involving review

. “opportunity to create a record evidencing potential
" adverse impacts on' the environment”

of a'negative declaration, holding that a-finding of . -

categorical exernption cannot-be sustained if thers is.
a ‘fair -argument’ based on substantial evidence that
the ~project will have significant envircmmental -
impacts,:even where the agency is presented’ with
substantial evidence to the contrary.” (ibid )*Other
courts-apply. an ordinary substantial evidence test ...,
deferring: te the expiess or implied findings of the
local ‘gency that has found a categorical exemption -
applicable.” (/4 -at *1391 pp. 1255-1260, 89:-
Cal.Rpir2d 233, See'also, e.gi :Ukiah, suprd 2
Cal;Apji4th at p, 728, fn.7,3 Cal.Rptr.2d '488; Santa
Monica :Chamber of ~Commerce v. City of Santq
Monicar supra, 101. Cal:App.4th--at :p. 796; 124
Cal.Rptr:2d 731 Banker's Hill- Hillcrest, Park -West
Commiunity Preservation Group v. City of 'San Diego
(2006) 139 CalApp.dth 249, 42 CalRptr3d 537,
545-546 ) We need not reso]ve that dlspute bere.” "

- In+-thé.. case: .at:. hand, regardlcss -of=. what Toview - v

standard we apply, we find no substantial eviderice to
support the exception cldimed by appellant-SLV
CARE'+here; " (See Santa Monica- Chamber- of
Comimerce v City of Santa Monica, supra, 101
Cal:App.4th "at p. 796, 124 CalRptr.2d 731 [even

~under fair ‘argument standard, challenger failed to -
demonstrate reasonable possibility of significant .-

environmental ‘effect]; Fairbank v, Czt'y aof Mill .
Valley, supra, 75 Cal.App4th at p.
Cal. Rptr 2d 233 {same] ) N

With respect to much of the ev1dence cxte.d by SLV
CARE ‘i’ support of its clainis of environmiental
itpacts; it is Hot clear that it wad part of - the
administrative record, which confinas olr - revigiw.

1260, -89 -

(Western States Petroleum Assn. v. Superior Court,
supra, 9 Cal4th at p. 573, 38 Cal.Rptr.2d 139,.888
P.2d 1268.) The .scope of our review is -properly
limited .to the administrative*®154 record, even
though CEQA procedures may limit & challenger's

(Magan v.
County of Kings, supra, 105:Cal.App.4th at p. 477,

125 Cal Rptr.2d 344.) But as we now explain, even -

when all of appellant's evidence is considered,
regardless of.its source, it does not support a fair
argument of mgmﬁcant anvn"onmental effects.

We address each ground put forth by SLV CARE as
a basis for the claiméd exception: (1) mold; (2)
geologic hazards; (3) septic failote; and (4) traffic
hazards::and re]ated issues (parkmg and emergency

N access)

N Mold SLV CAR.E p051ts 8 potenmal “mcrease in

as well as the “pctentlal for adverse reactions to mold

due to’ increase in sensitive receptors.,”As ev1dent1ary :

support for thosé claims, SLV" CARE- poifits to &
series of ' letters -and reporta ‘concérning indodof air
qua.lxty tests at BCE and other District schools, which

were prepared by MACS 'Lab’ and sighéd by its

Director of Field Services, Mahséh ‘B. *Doétor. In -

early April'2003, Doctor confirmed “slightly elévated
levels of some fungal elemieiits,” but stafed that “the

level of elevation i§ ndt considered significént” -

Acknowledging that thers are
regulatory - standards | for - the.
‘accepiable’ levels -of ‘mold" and that” “individual
sensitivities vary »from- person-to-person”’ Doctor
contifiued" ..:tor... recommiend. .. Fmore:...
huusekeepmg 16 counteract "the problem, -The
presence.-of -moldand ~mildew in. some pertable
classrooms at BCE-also was notad by thc SSCC task
force in its report

“no  established

*1392 Havinig -andlyzed the foregomg ev1dence we

conclude that Héither thé SSCC information nor the'

MACS ™ Lab : correspondencs suppoity - the

environimental impact claim irged by SLV GCARE.. .
The cited evidsrice fails on thrée grounds. Fu'st, thére -

is no mdlcatmn that the ‘présencs of miold is & change
in envxronmental conditions.- The * mold -

of-additional pupils. A charige in "physical conditichs’

to Orig. U.8. Govt. Works.:

determination of -

- vigilant. .

Wast da
pree)ustmg 'condltmn at BCE “and there 1s no '
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is a mnecessary, predicate for a finding of

environfdental impact. (See Sitveira v. Las Gallinas
- Valley -Sanitary Dist., supra, 54 Cal.App.4th at p.

993, 63 Cal.Rptr.2d 244; Ukiah, supra, 2 Cal.App.4th

at p. 735, 3. Cal.Rptr.2d 488.) Second, as to the

indoor air “quality reports and letters, which were
- signed by Doctor on behalf of MACS Lab,-while they:
suggest that particular individuals may have adverse
reactions to mold; they do not-demonstrate that
school consolidation “would adversely affect the
environment of persons in general.” (Ukigh, at p.
734, 3 Cal.Rptr.2d 488.) Finally, there is no-avidence
thet any possible environmental impeact from the
mold will be significant, In fact, the evidence is to the
contrary-Doctor's letter states that the level of indoor
spores “is not-considered significant.”

(2) Geologic Hezards: SLV CARE identiffes-

geologic dangers es a significant snvironmental
impact, citing a March 1990 letter to.the District from.
a geological consultant;, Woodward-Clyde. That letter-
acknowledges - that. the -Ben- Lomond fault lies
approximately 100 feet southwest of the BCE
campus. But under the heading “CONCLUSIONS,”
the letter states: “The information gbtained during the
courge of our.studies-jeading to this review appears to
justify further, downgrading the already minimal risk
assigned to construction.adjacent to the Ben Lomond
fault, which traverses the general area in- which the
School . District is located. We are no longer
mdlcatmg it to be a potential carthquake source.”

**155 Assummg that the'cited 1990 letter was, part of
the administrative record, it does ‘not constitute
substantial evidencé of .environmental impact. -

-~ Neither that letter nor -anything else in. the appellate
record suggests that any geologxc ‘hazard is niew, 50'as™"

to constifute & change in environmental conditions.

Nor is theré any evidence suggesting that the closure
decision amplifies any preexisting hazard, either
because of the increase in student population at BCE
or because of physical changes on that campus;
inciuding the addition of portable classrooms. (See
Citizen Action to Serve All Students v. Thornley,
supra, 222 Cal.App.3d. at p. 757, 272 Cal.Rptr. .83
[finding “no evidence.in the record™ that the s¢hool
closure “might cause an.increased vuinerability to
earthquake-related harm” end  characterizing
arguments to the contrary-as mere speculation that
“there might be such a danger, without hard fact™;
Ukiah, supra, 2 Cal.App.4th at p. 735, 3 Cal.Rpir.2d
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488 [rejecting hearsay statements “‘that the sife was
on an earthguale fault”. and. finding that those
statements did not constitute substantial evidence to
overcome the categorical exemption].)

*1393 (3) Septic: As yet another environmental
mmpact, SLY CARE listy' septic . problems at both

* receptor schools. As evidentiary support, SLV CARE

points to one of the District's five-year maintenance

" plans; it also cites B Febroary 2002 letter to the

District froni-the Californie Regional Water Quality
Control Board.: The maintenance plan;, which covers
school years beginning in 1997 and ending in 2002,
describes -the septic fields at SLE end BCE as
“failing,” The February 2002 letter from the Regional
Water Quality Control Board refers to septic,
problems dating back-to 1998 at the District's shared

“--+~+high school campus in Felion. But the administrative

record :also contains more recent information, -which
addresses the then-current condition of the septic
systems: at each of the receptor schools.. One such
document is an e-mail sent March 31; 2003, from
Dave Elliott, the District's Director of Maintenance

+and 'Operations, to Julie -Haff, the District's

Superintendent, - In that e-mail, Elliott states: “The
geptic system at Boulder Creek below the two-story
building ~was..replaced in August of 2001 and is
working ‘as designed:” Elliott also states: “At this
time, I see no need for any fiirther improvements to
the septic systems at Boulder Creek Elementary.”-In
addition, information presented to the District's Board
from the SSCC task force notes both BCE's “new
septic” and: SLE'S “ghared septic (naw) "

The evidence offered by SLV CARE on this point-is

deficient in soveral regards. First; s indicated bythe =~ -

"District's more current information, the evidence .of
septic problems is outrmnoded. As such, it is “clearly.
erroneous or inaccurate” and does noet constitute
substantial evidence.- (§ 21080, subd. (e)(2);
Guidelines, § 15384, subd: (a).) Second, as with

. appellant's other claims, the proffered evidence does

not.represent the requisite change in environmental
conditions. SLV CARE argues that:the District failed
ta “consider the impact of doubling SLE's enrollment
on the already failing septic system.” But it offers no
gvidence that - the. claimed problem would be
exacerbated by the presence of additional pupils. (See
Magan v. County of Kings, supra, 105 Cel. App.Ath at
p. 477, 129 CalRptr.2d 344 [rejecting challenger's

arguments about potential impacts,-as “based entirely .
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on speculation™].)

(4) Traffic, Parking, Emergency Access: SLV CARE

posits the existence of traffic and parking hazards at
both receptor schools, citing written public comments
by parents of Redwood students. On the issue of
traffic, 8 Redwood parent who routinély ferried
chiildren to both of the District's**156 north valley
. elementary schools wrote: “It takes longer to drop off
1 child at Boulder Creek Elementary (excluding
travel time) than it does to drop off 7 children at
Redwood (excluding travel iiing). The hills up to
Boulder Creck Elementary are steep and very narrow.
There are a lot of pedesirians {mostly children)
walking on all sides of these roads.... I don't feel this
is safe to add more children to this school (Boulder

Creek Elementary).”. On.the i issug %1394 -of parking, . ...

anothst ~ Redwood.” parent” “wrote!  “Redwood
Elementary has parking for dropping off and picking
up students. Parking at Boulder Cresk Elementary is
minimal; and- the facilities for dropping off or picking
up students-especially. if the student body swelis-are
both inadequate and dangerous. I expect cars will be
lined up -around the block.” Information from the
SS8CC's:transportation subcommittee reflects some of
these same concerns. On the ‘issue of emergency
accoss;"SLY CARE cites a letter with attachments,
dated March 23, 2003, from:Sam Robustelli, Chief of
the Boulder Creek Fire Departiment. That document
includes factual comparisons between the north
valley -schools based on emergency response, fire
response, and highway access,

_The data and opinions proff'e-z:réd. by SLV CARE do

not support its ¢claim to .the -“significant effects™ .
exception to_the - categorical exemption for.school .- .

consofidation. As exp]amcd above, that exceptloﬁ
applies “where there is a reasonable possibility that
the activity will have a significant effect on the
environment due (o unusual circumstances.”
(Guidelines § 15300.2, subd. (c), italics added.) To
sustain the- exception, the evidence must show “some
feature of the project that distinguishes jt” from
others in the exempt class. (Fa:rbank v. City of Mill
Valley, supra, 75 CdlApp.dth at p. 1260, 89
Cal.Rpwr.2d 233. See also, e.g, Santa Morzfca
Chamber of Commerce v. City of Santa Monica,
supra, 101 Cal.App.4th at p. 801, 124 CalRptr.2d
731.)

SLV CARE offers no evidence that the tjrafﬁb,-

_residence”

parking, or access problems cited here are unusual
circumstances in the context of school consolidations.
In that respect, this case resembles Fairbank v. City
gf Mill Vailey, There, the plaintiff cited “various
comments from the administrative record, by which
project opponents voiced concerns about the existing
traffic and parking problems in downtown Mill
Valley, end the prospect of the project exacerbating
those problems.” (Fairbank v. City of Mill Valley,
supra, 75 Cal.App.4th at p. 1260, 89 Cal.Rptr2d
233.) The court rejected the opponent's claim to an
exception, finding “no showing whatsoever of any
‘unusual circumstances' surroundmg the construction
of this small commercial structure giving rise to any
risk of ‘significant’ effects upon the envxronment
(Guidelines, § 15300.2(c).) Whilé the addltlon of any

~small building to a fully developed downtown

commercial ared is likely to cause minor adverse
changes in the amount end flow of traffic and in
parking patterns in the area, such effects cannot be
deemed ‘significant’ without a showing of some
feature of the project that distinguishes it from any
other small, run-of-the-mill comrhéicial building or
use. Otherwise, no project -that satisfies the criteria
set forth in Guidelines section '15303(c) coald ever be
found to be exempt.” ({bid ) As the court concluded,
“in the absence of any evidencé of unususl
circumstances millifying the grant of a categorical
exemption, there can be no basis for a claim of-
exception under Guidelines section 15300.2(c).” (Jd
at pp. 1260-1261, 8% Cal.Rptr.2d 233. See also, e.g.,
Ukiah, supra, 2 Cal.App.4th at p. 736, 3 Cal.Rptr.2d
488 [the *1395 claimed “potential environmental
impacts” were “normal and **157. common.
considerations in the construction of &.singls-family -
and did _not constitute uhusual
circumstances].) The same is true here-there is no )
evidence of unusual circumstances setting this school
conselidation apart from others in the exempt class.

C. Summary of Conclusions -

In this case, we are required to undertake cnly the
first tier of the CEQA analysis. That analysis leads us
the following conclusions: (1) The school
consolidation decision at issue here constitutes a
“project” for purposes of CEQA. (2) The. Disirict
properly determined that its decision is exempt from
CEQA. First, in meaking that determination, the
District did not violate any procedural requirements
of CEQA, because none apply, Moreover, as a mater-
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of law, substantial evidence supports the District's
determination that its closure decision qualifies for
cateporical exemption from CEQA under section
21080.18 and Guideline section 15314, SLV CARE
did not carry its burden of showing an exception to
the categorical exemption; it failed to offer sufficient:
evidence cf significant environmental impacts on any.
of the proffered grounds,

]1. BOND LAW

SLV CARE next argucs that the District violated
constitutional and statutory provu;mns governinig use
of bond funds. At issue is . the Dmtrlct‘s use of
proceeds from Meagtite S, an $18.5 mxlhon _school
facilities bond issue approved by local voters in 2000.

As bafore we begm by settmﬂ forth the re]evant legal
prmc1p1es

" A. General Principles

“The -usual method of funding new school
construction in Californja has been for school
districts to ‘obtain voter approva] for the issuance of
general obligation bonds. The bonds are repaid by an
annual levy of an ad valorem tax on real (and certain
personal) property located within the area of the
district.” (62 Ops.Cal.Atty.Gen. 209, 210 (1979), fn
and citations omitied.)

Various. provisicns of' law pgovern school bond
financing. Some are constitutional. (Ses, e.g., Cal.
Const:, art. XIITA, § 1,.subd. (b); id,art XVI, §.18.)
Others arr: statutory (See &£, Ed.Code, §§ 15100 et
’ seq)
FNB. In this section of the opinicn (1),
which = discusses bond law, further
unspecified statutory references are to the
Education Code. - :

. [26] *1396 Generally speaking, school bond
financing is restricted to projects of & capital or
permanent chavacter. (See Marin U. Junior College
Dist. v. Gwinp {1930) 106 Cal.App. 12, 13-14, 288 P,
79987 st,,CaI.Atty.G_en_._ 157, 162 (2004).) That
restriction is apparent from several constitutional
provisions. We mention .two such provisions, which
are instructive becauge of their detail, although they

do not apply directly to this case. First, under the.
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constitutional provision added by Proposition 39,
bond proceeds from veter-approved taxes or special
agsessments may be used only for “the construction,
reconstruction, rehabilitation, or replacement of
school facilities” - and . not “for any other purpose,
including teacher and admunstrator salaries and other

- school eperating axpenses " .(Cal: Const., art, XIIIA,

§ 1, subd, (B3)) ™ Similarly, bonds issued
after**158 voter approval to exceed the debt limit
may be used only- for “the construction,
reconstruction, rehabilitation, or replacement of
school facilities,; including the furnishing and
equipping of schoo] facilities, or the acquisition or
lease of real property for school facilities....” (Cal.
Const,, art XVI, § 18, subd. (b}.)

FN9. Proposition 39, enacted in November *- -
2000, “amended the Constitution to allow
the issuance of bonds for the construction of
school facilities if approved-by 55 percent of
a- school disirict's voters and if. specified
conditions -are met,? (87 Ops:Cal:Atty.Gen.,
supra; at-p. 157.) “Normally, approval of a-
school district's bonded indebtedness would

" requirs a two-thirds . approval vote cof a
district's voters.” (Jd et p. 157; fn. 1)
Legislation implementing Proposition 39 is
codified at sections-15264-15284.

There are additional restrictions, including somée that
are statutory; for exampls, proceéds “shall not be
applied to any other purposes than those for which
the bonds were issued"’(§ 15]46, subd. (b).)

L. Nature af the Rela!mnslup Between ﬂze Distrmr

and the Electorate

Accordmg to appellant SLV' CARE: “A bond
proposmon submitted to' the voters of a school
chstnct is a contract between the d1stnct and 1ts
voters.”

Appel]ant's characterization does not find umversal_‘
support in the cases. “The rclatlonshap arising out of,
a bond eleciion has béen defined in 2 number of
Cahforma cases.” (Assocxated Students of Na:th.
Peralta Community Collcge v, .Board of Trustees
(1979) 92 ‘Cal.App.3d 672, 676, 155 CalRptr.
250(Peralta ).} As explained in the Peralta case,
some “early decisions” found “a" contractual
relationship between the public entity and individual
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electors.-” (Ibz‘d.)“However, a Jater decision, now
regarded as the leading case on the subject, retreated
from this classification of the relationship as
contractual.” (Jbid, citing Peery v. City of Los
Angeles (1922) 187 Cal. 753, 203 P. 992.) In that
later _decision, the California Supreme Court
““concluded that it was unnecessary to consider the
relationship betwesn public entity and electorate as
strictly contractual, the status being merely
analogous to a contract.” (Peralta, at pp. 676-677,
155 Cal.Rptr. 250.)

*1397 In any event, precise characterization of the
relationship may be academic. Tt is clear that
proceeds of 8 bond issug may be expended only for
the purpose authonzed‘_by the .voiers.in_approving
_issue of. the bonds [c ‘1:101]] Whether the limitation
analoguus to such relation {c1tatton] or a restriction
mehed by the requirement of popular approval of the
bonds [cttatlon], it dogés restrict the power of the
ody in the expendtture of* the bond issue
, and hence in the nature of the project to be
completed and paid for. The statutes and ordinances
under Which” the pubhc body aéts in subtmttmg the
bond issue proposal to the vuters must be ‘considered
with the ballot proposition in detérmining the extent
of thig:restriction [citations].” (Mills v. S.F. Bay Area
Rapid Transit Dist: (1968) 261 Cal.App.2d 666, 668,
68 Cal. Rptr 317)

2. Elements of the Refariofishtp

In Pemlta the court” 1deuttﬁed four- elcments that
typwally comprise the re]atmnsb.tp between the entity

© . issUIng-.& ‘bond .and., its voters,” (Peralta suprea, 92

Cal. App 3d at pp. 677 678, 155 Cal. Rpfr. 250.) First,

there are, the authonzmg stamtes, which are |

"presumptzvely within the - lmow]edge of each
elector...”(/d. at p. 677, 155 Cal.Rptr. 250) Second

" the “resolition by which the bonding entity resolves

to submit the issue to the District's electors has. also
been rcga.rded as part of the ‘contract’ be‘rWeen the
entﬂ:y and its electors,” (Ibid A third a]ament of the
‘contract’ is the ballot proposition submitted to the
voters.” (Jbid.)*The fourth and final element is assent
or ratification” by the voters. (Jd at p. 678, 1355
Cal Rptr. 250)

#1509 Dépéndi_ng on . fbe circumstances of the
particular case, there may be other factors beyond the

four basic elements described above. (Peralta; supra,

92. Cal.App3d at-p. 678,> 155 CalRptr. 250.)

MExirinsic documents may be added to the primary
elements: comprising the relationship.” (Ibid) But
_“no case or statutory authority supports the proposed
incorporation into the ‘bond contract’ of the ballot
argument - submitted to theé voters prior 1o the

election.” (Jd.-at pp. 678-679, 155-Cal Rptr. 250.) To

the contrary, at least oné case has “held" that
. “statements ‘disseminated to the genetal public’:
before the election ::: ‘cannot be deemed to modify the -
intentionally broad language 6f the proposition in fact |

submitted to thé voters, the cali of election published
to them; and the statutes: authorizing the procedure
adopted [citetion].” (Mills v. S.F. Bay Area Rapid
Transit Dist., supra, 261 Cal.App.2d at p. 669, 68

-CalRptr. -317. Cfy- Los Angeles County

Transportation Com. v: Richmend (1982) 31 Cal.3d
197, 203, 182 CalRpir, 324, 643 P.2d 941 [in the
case of statewide voter initiatives, “ambiguities may
be resolved by referring to the:baliot summary, the
arguments and analysis presented to the electorate,

and :the contemporaneous - consiruction * of the o

Legislature™]; City and County of San Francisco v.
Farrell (1982) 32-Cal3d 47,152, 184 Cal. Rptr 713,
648 P.2d 935 [same].)

*1398B. Apphcatmn

. The Peralta case provides a useful approach for

assessing appellant's argument that the District
violated its bond obligations. We therefore begin our
analysis by applying each of the ¢lements identified
in Peralta to the relationship between the District and
the voters arising out.of the November. 2000 -bond

_-election: (Ses Pemlta supra,-92- Cal.App.3d at pp.

677-679, 153 Cal. Rptr 250.) We then dlscuss the
specific violations claimed by SLV CARE, Because
the relevant facts are not in dispute, the issues
presented are. questions of law, which we review de

" novo, .(See, e, Service Emplayees Internat. Union-
“v. Board of ﬂustees (1996) 47 Cal. App 4th 1661, .
1665, 55 CalRptr.2d 484 [mterpratmg Education

Code provisions].)
1. Elements .

[27] The first of the elements that make up the entity-
electorate relationship is the authorizing legislation.
(Peralta, supra, 92 Cal.App.3d at p. 677, 155
Cal.Rptr, 250.) Here, the relevant statute is section
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15100, which permits school districts to seek bond
financing for a veristy of purposes, including: (a)
buying-school land; (b) buying or constructing school
buildings; (c) meking “glterations -or additions” to

school buildings other than “current maintenance, -

operation, or repairs”; (d) “repairing, restoring, or

rebuilding [ ] any school building damaged, injured, -

or destroyed by-fire or other public calamity”; (e)
acquiring “furniture, equipment, or necessary
apparatus of a permanent mnature”;  end ()
permanently i FI‘]:ircwmg scheol. grounds. (§ 15100,
subds:(a)-(f).) * ® The **160 statutorily authorized
purposes thus are broad but not limitless, being
generally resmctcd to capital or permanent items.

FN10. Section 15100~ provicles in full as
follows:. “Except as othérwise provided by
law, the .governing board of any school
district or community college district may,
when in its judgment it is advisable, and
shell, vpon a petition of the majority of the
qualified electors residing in the school
district .or community college district, order
an election and submit to the electdrs of the
district the queéstion whether ‘the bonds -of
the district shall be issued and sold for the
purpose of reising money for the following
purposes: ..

{8) The purchasing of school lots.

(b) The bulldmg or purchasmg of school
buildings.

(c) The making of alterations .or additions
to the" school building or bu11dmgs other
"than ds miay be necdssary for curent
maititenance, operation; or repau’a

(d) The repairing, restonng, qr rebuilding-
of any school buildihg demaged, injured,”
or ‘destroyed by fire of other public

calamity.

(e) The supplying of school buildings and

grounds with furniture, equipiient, or -

necessary
nature,

apparatus of a permanent

® The permanent improvement of the
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school grounds.

(2)- The refunding of any outstanding valid

indebtedness of the district, evidenced by

bonds, or of state school buﬂdmg aid.
' loans

(h) The can‘ying out of the projeéts or
purposes authorized in Section 17577 or
B1613.

(i) The purchase of schoolbuses the useful
life of which is at least 20 years,

(j) The ‘demiolitioh of razing of any school

bulldmg with the intent td replace it with
~ another’ school btuldmg, whether in the

same locatiof or in afny other locatlon

Any onme or more .of the purposes
enumerated, except that of refunding any
outstanding valid indebtedness of the
district evidenced by bonds, mey, by order
of : the governing board entered in' its.
minutes, be united and voted upon as one
single proposition.”

The second element. is the District's formal resolution
to submit the issue to the electors. {(Peralta, supra, 92
Cal.App.3d at p. 677, 155 Cal.Rptr. 250; see § 5322.)
In the preamble of its July 2000 resolution, the
Disirict indicated its desire “to improve school

., facilities to benefit students in the District.” In the

body of. thé resolutzon, the District formally- '

g determmed to sitbmit to. the electoratc “hé question’

of whether the Bonds shall bg isiued and sold. for the
purpuse of ra1smg money to finance the School
Facilities' and paying costs mmdent thereto,” The
stated-] purpose of the election was “for the votefs in
the District to vote on 2 proposition; & copy of which
is atiathed hereto ... contammg the quesncn of
whether the District shail issué -the Bonds for the

. purposes stafed therein” The. resolution thus speaks

broadly of funding school facilities and incidental -
costs.

#1399 The third ~consideration is the ballot
propositien itself. (Peralta, supra, 92 Cal.App 3d at
p. 677, 155 Cal.Rptr. 250; see § 15122 [requirements
as to the form of the ballot] ) Measm‘e 8, put hafore
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the voters in the November 2000 election, -was
phrased as follows: "To acquire, construct, and
modernize school facilities, build new classrooms to
replace 30-year-old. portables, construct & permanent
Junior High at the- current -site, .upgrade drainage,
replace deteriorating plumbing and inadequate
electrical systems, . improve student access to
classroom computers and technology, and meke the
District eligible to .receive over $8 million in state-
matching funds, shall the- San Lorenzo Valley
Unified School District be authorized to issue
$18,500,000 of bonds at an interest rate below the
legal limit?”

Those three elements-the statute, the resojution, and
the ballot proposition-were before the voters

considering Mensure S. *The fourth and, fins] element .-
is assent or ratification by the electors, whick, of

course, is. present here.” (Peralta,
Cal.App.3d at p.-678, 155 Cal:Rptr, 250.)

supra, 92

[28]-In this case, there are no-other factors-that-bear—

on the District-electorate relationship. (See Peralta,
supra, 92 Cel. App.3d at pp. 678-679, 155 Cal.Rptr.
250.) More specifically, contrary to the contentions
of appellant SLV CARE, ballot arguments are niot
part of fie analysis. (/bid;Mills v. S.F. Bay Area
Rapid Trinsit Dist., supra, 261 Cal.App.24 at p, 668,
68. CalRptr. 317; cf, Los Angeles C'mmry
Transpoitation Com. v. Richmond supra, 31 Cal.3d
at p. 203, 182 Cal.Rptr. 324, 643 P2d 941 [stats
voter mxhatwas] )

**161+14002, Claiired Violations

a. Promise of-Matéhing Funds -~ 5l il
[29] As set forth in the ballot, one of the purposes of
Measure 8 was to “make the District eligible to
receive over $8 . million in. state -matching funds...

According to appellant SLV CARE that language
triggered the apphcatmn of section 15122.5, which
requires a statement in the. sample ballot advising
voters that the project is S‘I.lb_]BC.t to discretionary ; state
approval. In appellant's words: “In. promising that
approval of the bond measure would bring ‘over $8
million in state-matching funds' without the required

discretionary approval language, Respondent violated
[1§15122.5

To properly assess appellant's- contention, we begin

© 2008 Thomson/West. No

with the statute. In pertinent part, section 15122.5
provides:."“Whenever ...
the bonds will require state matching funds for any
phase of the project, the sample ballot shall contain a
statement - ... advising the voters that the project is
subject to the approval of state matching funds and,
therefore, passage of the bond measure is not a
guarantee that the prOJect will be- completed.”(§-
15122.5, subd. (a).) ™

FN11. The full text of section 15122.5
reads: “(a) Whenever an election is called on
the question of whether bonds of a school
district shall be issued and sold for the
purposes specified in Section 15100 and the
pm_]ect to be funded by the bonds will

reqmre state matchmg funds for-any phase:~--

of the pro_]e.ct the sample ballot shall contain
a statement, as provided in subdw;s_mn (b),
advising the voters that the project is subject
to the approval of state matching funds and,
therefore, passage of the bond measure is
not a guarantee that the project will be
completed. :

(b) The words to appear in the _sample
ballot in satisfaction of the requirements
of subdivision (a) are as follows:

‘Approval of Measure does
not guarantee that the proposed project or
projects in the School
District that are the subject of bonds under
Measure will be funded

the project ic be funded by -

Ly

beyond tbe local Tevenues generated by

Meastrs - -The-=
district's prcrposal for the prq]ect or
projects may assume the receipt of
matching state funds, which could be
subject to appropriation by the Legmlature
" or approval of a statewide bond measure.”

“(c) This section does not apply to any
election to incur bonded indebtedness
pursuant to the Mello-Roos Commumty
Facilities Act of 1682 contained in

Chapter 2.5 (commencing ‘with Section’

53311) of Division 2 of Title 5 of the
Government Code.”

Based on the statute's plain language, we reject
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appellant's contention. Section 15122.5 requires voter
advisement when “the project to be funded by the
bonds will “require state maiching funds...” (§
15122.5, subd. - (a), italics added.) Nalther the
language of Measure S, nor any other evidence in the
record, . suggests - that the bond-financed projects
required state matching funds. Becoming “eligible to.
receive” state funds for Measure § projects is not the
same 85 requiring such fumds,

In short, we find'no violation of section 15122.5.
*140184, Expehdiﬁ;res

SLV CARE _chaliénigés 2 number of the District's
expendl‘mres ag unauthonzed uses of the bond
fands. "™ Tostreamline.**162 owr discusiion of this
issie, we grm]p the’ challenﬂed expend;‘mres into
logicel categories.

FN1Z2. In its opemng brief, SLV CARE Iists
the following items as - unauthcmzed
expendmlras “a demographlc study and
‘geocoding’ of student addresses used for
the school closure project; printing the bond
measure matenals deferred mamtenance
3 costs, assoclated with consohdatmn [of]
schools * including moving and leasing
portable [ ] classrooms, consultants, moeld
reports, and the belated CEQA study; the
salary of the ' ex-Principal ' of Redwood
Elementary, who was hired as Bond
‘Maniager, ieluding his attendance -and
training” at conferences, and 5% of the
- saldty of the CRO; payments to consultants,

" attorheye; and.uther professionals; and repeir -

of the Feltoﬁ‘camﬁus 'aaptic system.”

[30] Administrative costs: The resolutmn adopted by
the Dlstnct 1dent1ﬁed the. purposé of the bond as
“ralsmg money to finance the School Facilities and
paying costs mcldent thcrcto

Incldentai costs includ the expense of admmlstermg
and overseemg construction projects to be funded
with Bond money As stated in a 2004 Attorney
Gengral opinion,” “wihich® concerned ‘the use of
Proposmon 39 bond funds: “Administrative overmght
work is an integral pert of the construction process.”

(87 Ops.Cal.Atty.Gen., supra, at p. 163.) As the
Attorney General further explamad, “the phrase ‘the
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conmstruction,  reconstruction, rehabilitation, or
replacement of school facilities' embraces..project
administrative costs, such as monitoring contracts
and project funding, overseeing” consiruction
progress, and performing overall project management
and accounting that facilitates timely completion of

‘the comstruction’ project. ‘A construction project

generates not only ‘the costs of .materials: and
equipment, architectural and engineering design
work, and construction worker salaries, but also costs
of project administration-work that the school district
would not be required to undertake orto fund but for
the existence of the construction project.” (Jd at p.
160.)

As the Attorney General recogmized, analogous
statutes -- bolster ~:-that-- conclusion.. [(See : 87
Ops.Cal. Atty.Gen., supra, at pp. 162-163.) Among
them is Government Code section 16727, which
concerns isswance of the stats's general obligation
bonds. ({bid) According to subdivision (a) of that
section: *Proceeds from the sale of any bonds.... shall
be used only for the.following purposes: (a) The costs -
of -construction or acquisition of capital assets.”
(Gov.Code § 16727, subd. (a).) After defining. capital
assets, subdivision:(a) continues: “Costs allowable
vpnder this section include costs incidentally but
directly related. to construction -or - acquisition,
including, but not limited to, planning, engineering,
construction management, - architectural, and other
design. work, environmental -impact reports: and
#1402 assessments, required mitigation expenses,-
appraisals, legel expenses, site acquisitions, and
necessary easements.” (/bid.) Under subdivision (d),
proceeds also may be nsed to “pay ‘the. costs- ofa state -
agency.with responsibility for administering the bond... .
program,” {Jd., subd. (d).) ’

As re]evant to the challenges rdised hiere, permissible
administrativé costs ‘wonld mcludf: the salaries of in-

g house pcrsonnal actmg as construction prcuect

admmsﬁators (87 Ops Cal. Atty Gén., sypra, at p.

158 Admmlstarmg the pro_]ect “ig an’ mtegral part of
the’ ' construction proce.ss (Id at p. 163)

Admmmtratmn “may. be provided by outside

confractors or in-house persormel “Schadl dlStl'th
emp'loyees w1th the requlslte experhse may be able to’
pt:rfmm project management work at less cost to the
district thait if the work wers performed by private
consultants.” (/d. at p. 162.) For these reasons, the
prohibition against the use of “Proppsiﬁon 39 school
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bond proceeds for ‘teacher and administrator salaries to appellant; “Bond proceeds may not be used to pay
and other school operating expenses’ ” does not apply even the ‘soft costs' of the bond measure such as
“to the peyment of salaries of. school district - prmtmg, publication and even the bond attorney's
employess who perform administrative oversight cpinion.” :
work on construction projects authorized by a-voter .
approved bond measure.” (/d. at p. 158, quoting Cal.  * "In support of its argument, appellant relies on a 1958
Const., art. XIIA, § 1, subd. (b)(3XA). Cf, § opinion of the Atftorney: General (32
17074.10 [school, modernization funds available Ops.Cal.Atty.Gen, 249 (1958).) That - opinion
under the Leroy F. Green School Facilities Act of concludes that the expenses of printing the bonds and
1998 “do not include**163 funding for related publications, and the cost of the bond
administrative and overhead costs”].) attorney's opinion, are “payable -out of the general -
funds of the district; not out of bond proceeds.” (/. at
In ,sum, costs that.are “incidentally but directly p. 249))
related to comstruction or acquisition” may be paid o . . .
from proceeds of the state's general obligation bonds. We do not find the proffered authority persuasive.
(Gov Code § 16727, subd. (a).) That includes The 1958 Attorney General opinion cited® by
adm1mstrat1ve- costs,.such.-as . salaries . for. personnel_..,..::a:-_'..?gppe”am- was based~ on quoted language of a..
engaged in construction management and -oversight, provision of the 1943 Education Code, which has
(37 OPS Cal.Atty.Gen., supra, at.pp. 162-163.) ' since been repealed. (Former:§ 7435; see now §
~15145) Under the repealed provision, expenses .
Applymg those concepts here to the- D1strict‘s incurred for .preparation of the bond constituted *
géfefil obligation bonds, we-reject the claita by SLV legal .tharge. apainst the funds of the school dlstrlct
CARE that the salaries and associated training costs issuing. the bonds,” (Former § 7435.} The Attorney
of the District's personnel were improper. There.is no General mterpreted the statutory reforence to funds to
evidence that those :expenditures were” made for mean the district's gereral funds, not ond proceeds.
purposes other than menagement and-oversight of (32 Ops.Cal.Atty.Gen,, supra, -at p. 250.) But. the
those District constructionprojects that-were funded Attorney General.did. “conc:dc that the matter is not
by bond money. To the contrary, the unrebuited trial free from doubt” (Jbid) More to .the point;
testimony shows that the challenged salary expenses subsequent changes in the statutory language
in fact represent construction’ management. For completely undermine the Attorney General's
example, District Superintendent Julie Haff" testified, interpretation. -

that the facilities manager was “paid with bond
funds” because “his job. is stnct]y to supervise the
spending of the construction funds, and it's totally “All expense incwrred for the preparation, sale, and

, dedicated to construction and our-efforts fo acquire - delivery -of the school bonds;- including but not
A n:n--—-a.ﬂd“m‘d@m?‘ﬁw sehaol facilifies;”. The- facilities - . - .. limited~" t5; - fees of “an- independerit- "~ financial e

MANager's..own, tEStlmon}’.__‘?{aS to thf. same effect: consultant; the. publication of the official notice of ..
Bryan Loebr stated that his job was to “manage all of sale of the bonds, the preparation, printing and

the construction and modernization projects that are distribution of the official statement, the obtzining of
ﬂmded by the general obhgatmn bonds and by the a rating, the purchase :of insurance**164.insuring the
State modermzatmn fund’™ In' explaining the use of . prompt, . payment . of  -interest and principal,” the -
bond funds to pay 15 percent of the salary of the preparation of the certified copy of the transcript. for.
District's . .agsistant . superintendent of business the successful bidder, the printing. of the bonds, and
services, Edith Henden *1403 Supﬁmtmdﬂﬂt Haff legal fees of independent.bond .counsel retained by
the school district or community college district
issuing the bonds are. legal cherges egainst the funds .
of the district issuing the bonds and may be paid from
the proceeds of sale of -the, bonds."(§ 15145, subd.

In pertinent part, the. governing -statute now reads:

our facﬂltms o

[31] Bana‘ preparation costs: Appe llant SLV CARE (a), italics added. Cf; Gov.Code § 16727, subd. (e)
also cha}la_nges expenses incurred in preparing the., [proceeds from the state's. general obligation bonds
@ bonds; such as printing and attorney fees. According may be applied to the “costs of the Treasurer's office
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directly associated with the sale and payment of the
bonds, -including, but not limited to, underwriting
discounts;” costs of printing, bond ° counsel,
registration, and fees of trustees™].)

" *1404 Based on the statute's plain language, we find

no merit’ in appel]ant's ‘broad challenge to bond "

preperation expensss such as printing and counssl
fees, Nor does -SLV CARE offer evidence that
particular expenditures within that category were
improper, We therefore reject appellant's claim that
these expenditures were unauthorized.

[32] Construction costs: Appellant SLV CARE takes
issue-with the District's use of bond- funds for certain
construction projects, characterizing' them as
. Mnauthorized uses-of the hond proceeds, Specifically,
appeliant cites deferred maintenance and repan' of the
septic system on thé Felton ca.mpus

An underlymg theme of these challenges is' the
dxstmctmn between permanent; capital mprovements :
on the one hand, and operation and miintenancé on
_the othér, (Marm U. Juriior College Dist. v. Gwinn,
supia, 106 Cal.App. at pp: 13-14; 288 P. 799 [scliobl
bonds testricted to capital pro_]ccts]) In urging’ that
distiriction; appellant: directs us'to afticle XIID of the
California Constltutlori, which defines haoth cornicepts:

* 'Cepitdl coit’ means ‘the cost *6f acquisition,
installdtion, - construction,  recomsfriiction,  or
replacement of a permanent public improvement by
an agency.” (Cal. Const., art. XIIID, § 2, subd. (c).) *
‘Maintenance end-operation expenses' means the cost -
of rent, repair, replacement, rehabilitation, fuel,

power, -electfical current, -care; ‘and supcrwsmn' :
.. .hecesdary 1o .propetly opersie “end. ‘meintain 3

permanent pubhc mprovement " (Id, subd (f) ¥

Armed with those ccncepts appellant SLV CARE’
moints g genéral: challenge to Digirict: expenditures

that it caftegorizes as déferred ‘maintenince: As

" authorized elséwhere in the Educatlcm Code g school

district “niay establish’d restricted fund t6 be khown

as‘the ‘district-deferréd “imaintérance fund’ for the
purpdse of mejor repéir of replacemeut of plumbing, -
heating, dir conditioning; dlectrical, roofing, and floor .
systeiris, the extérior and intérior paifiting of school
buildings,” for removing aibestos and leed, and for
“other -items of mainténance approved by ‘the State
Allocation Board™(§ 17582, subd. (2)) Money
depositad to the deferred mdintenance fund “may be

Page 34

received from any source whatsoever,” but it must

“be accounted for separately from all other funds and
accounts...."(fbid. )

According to appellant, the District “made no effort

* to determine which, if any deferred maintenance

projects might qualify for use of bond moneys. Bond
mongy transferréd into the deferred maintenance
account was used indiscriminately for anything that
qualified as deferred maintenance.” SLV CARE does
not identify specific improper items, however,

*1405 We reject appellanfs unfocused substantive
challenge which fails to identify-much less support—
specific improper deferred mainténance expenses.
Denling in gederalities, as we must, we conclude that

**]65- the expenditures. ‘for defeifed mamtenant:e—:m.:;-.. e

were proper. First, under the govemmg statute,
guthorized bond projects include “alterations or
additions to the school building or buildings other
than as-may be necessary for current maintenance

2 (8 15100, subd. (c),-italics added.) Appellaut fails
to demonstrate that the District paid for any current
maintenancé items with deferred maintenance bond
funds, Second; as to the-ballot language, Measure S
specifically sought-money for “moderpization.”
There is no evidence that -any deferred maintenance
project falls outside that rubric.

Appellant SLV "CARE aiso alleges the District's

misuse of bond funds based on transfers between its
accounts. In its opening brief, SLV .CARE charges

that “a largé portion”of the bond mioney transferred . . .

into the deferfed mainténance detount was again

- transferred ‘into- -the general fund where' it was used’ - - .
© for general operatlonal expenses, including salarigg "~ =~ 7L

In its'teply biief, SLV CARE asserts that the- District
once “transferred $85,905 in bond money ‘into the'
general fund to* cover'a deficit” In support of that’
agseftion, appe]leut cites testimony by Edith Henden, .
the District's assistant superintendent of businéss’

services, who téstified concerming entries in the'.
Districtls ‘Tune 2002 audited financial statements,

Whlle the mted e\rldence does show that funds werel__
transferred between accounts it does not demonstrate
impropriety. As SLV 'CARE points out, Heriden did
acknowledge that $104,000 in bond funds had been
“trausferred nut of the bm]dmg fund and into

had been & transfer “from the deferréd mainiténance
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fund to the general fund” amounting to nearly
$86,000. But as she explained, the transfer
represented an' “audit adjustment” entry.to avoid an

impermissible year-end deficit, and the money was -

transferred back.™” SLV CARE cites no .other
" evidence- of impropriety, end the trial court found
none. Appellant's claim of statutory violations in
connection with the District's transfers of deferred
maintenance- funds thus fails for lack of evidentiary
support.

FN13, Henden was asked: “Would it have
been possible to transfer $85,905 into the
general account from deferred maintenance
if, in fact, this- 104,000 from the bond money
hadn't been there?” She responded: “1 want

s .10 S8y yes, but I-think I.need to- expand a .

little bit. You can't bave-you can't end the
year with a deficit in this fund. So the

cgeneral fund would have-essentially, the

- transfer would have been made because- it's

.0 audit exception, an audit adjustment that

" needed to be made. So we would have

. booked it; then we would have. transferred
funds back from-to the general fund to cover
it

Apart-from its deferred maintenance claims, SLV
CARE also takes issue with the use of bond funds to
repair the septic system at the Felton campus.

*1406 Wc reject that contention as well. As before,
we. look first to the statute. Among the. permissible

purposes for bond funds is the “carrying out of the
projects or purposes authorized in Section 17577 ...."

- (Ed.-Code;-§-15100, subd. (h).) That section in turn .

provides that a “school district may provide sewers
and drains adequate to treat and/or dispose of sewage
and drainege: on or away from each school
property.”(§ 17577.) It further provides: “The cost
thereof may be paid from the building fund, including
any bond moneys therein.” (/bid) Repair of the
septic system thus is proper under the statute. 1t is
also proper under the language of Measure §, either
as a means to “modernize school facilities” or under

the measure's plan to “replace deteriorating
plumbing.”

[33] Consolidation costs: Appellant's final challenge
is to expenses associated with-the school closures and

consplidation: **166 demographic and geo-coding -
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. facilities has

studies; consultants; mold reports; the CEQA study;
and the moving and leasing of portable classrooms.

With respect to the consultants and studies, we again
find guidance in the state's general obligation bond
law. (Sec Gov.Code § 16727:) It permits bond funds
to be used for “costs incidentally but directly related
to construction or acquisition, including, but not
limited to, planning, engineering, construction
management, architectural, and other design work,
environmental impact reports and assessmenis,
required mitigation expenses, appraisals, Jegal
expenses, site  acquisitions, and . necessary

easements.” (/d, subd.(a), italics added.) Applying.

that statute here, the costs for studies and consultants
must be upheld. The demographic studies repregented
plannmg expenses, .- which . helpad the District

deterinine Where "to” conStUCE or improve facilities.

The mold reports served a similar planning function.
And the CEQA study falls within.the rubric of an
environmenta! impact assessment.

As for the moving and. leasing. of portable
classrooms, SLY CARE argues: “Bond law does not
allow Measure § money to be used to lease
a]]yﬂlu]g ”

Thbat argument cennot be supported As explamed in
a 1979 Attorney General opinion, there are various
methods of “funding new school construction in
California...” (62 Ops.Cal.Atty.Gen., supra, &t .p.
210.) One “alternative for constructing new school
been the use of
agreements.” “({bid., cmng Ed Code, §§ 39300-
39305 [repcaled see now Ed. Code, §§ 17400-17404,

..17406].) As that. cpuuon_mlggests._school d1stncts

may acquire new school facilities through leasing
arrangements. Section 17400 thus authorizes “leases
and agreements relating to réal property and
buildings.” Section 17405 provides that “relocatable”
structures may constitute school buildings; and it

-authorizes the lease of such structures subject to

enumerated statutory requirements. %1407 Other
sections  likewise = implicitly recognize that
“construction of & schoal building”
accomplished with a “factory-built school building,”
(§ 17357. See also, e.g., §§ 17352, 17358.)

In short, there is no legal basis for appelient's

- argument that the installation of leased portable

189

classrooms does not qualify as construction of school
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faciliies, Under the statute, it constitutes the
“building ... of school buildings.” (§ 13100, subd,
(b}.) Under the langnage of Measure §, it falls within

the stated purpose to “acquire [or] construct [ ] schoal

facilities.” -
C. Summary of Conclusions

We find no violation of bond law in connection with
Measure S. Contrary to the conteiition of appeliant
SLV CARE, the fact that one of the express purposes
of Measure 'S was fo “make the digtrict eligible to
recewe over $8 million in state matchmg funds™ did
not tngger the adwsory requireéments of section
15122, 5. On the separaté question of the Dlsmct‘

expendltures from' bond proceeds, we likewise Teject

-appéliant’s™ challengés™ to .ddministrifive. costs;. .- ...

mc]udmg salaries, bond preparation expenses,
specific constmc"cmn projects, and  school
consolidation "expenses. Neither the law nor .the
record supports those claims,

1. DISCLOSURE OF PUBLIC RECORDS

SLV CARE next contends that the District violated
two state statutes requiring the disclosure of public -
records: the Callforma Public Records Act (CPRA)
and the Ralph M.. Brown Open Mesting Act **167
(Brown  Act). NI Ag with our' analysis of the
preceding issiies, we start by describing the
governing legal prinbip]e_s’.

FN14."In this section of the opinion (IIT),
which concerns the CPRA and the Brown.

Act, further unspemﬁed stﬂt:utory references o

are to the'Government Code.
A. General Principles
1. The California Pulilic Records Act
“Tn 1968, the Legislature clarified the scope of the
public's right to inspect public ‘records by enacting
the CPRA.™(County of Los Angeles v. Superior Court

(2000) 82 Cal.App.4th 819,825, 98 Cal.Rptr.2d 564.)
The Act is codified at sections 6250 et seq.

a. Policy and Operation
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increasing freedom of information by giving
members of the public access to information in the
possession *1408 of public agencies.” (Filarsky v.

" Superior Court (2002) 28 Cal.4th 419, 425-426, 121
. CalRptr.2d 844, 49 P.3d 194, citing CBS, /nc. v.

Block (1986) 42 Cal.3d 646, 651; 230 Cal.Rptr. 362,

725 P.2d 470.)"The CPRA embodles a strong policy
in favor of disclosure of public records....”(California
State University, Fresno Assn., Inc. v. Superior Court
(2001) 90 Cal.App.4th 810, 831, 108 CalRptr.2d
870.) Public records are broadly: defined. (Jd at p.
824, 108 Cal.Rptr.2d 870; see § 6252, subd. (&).)

“A state or local agency, upon réceiving a request by
any person for & copy of public records, generally
must detérmine -within 10 days whether the request

sepls public records in-the possessmn of the agency. .
it are subject to disclosure.” (Fildrsky v. Superior

Court, supra, 28 Cal.4th atp."426, 121 Cal.Rptr.2d
844, 49 P.3d 194, citing §6253, subd. (c).) “The Act
incliides protections and incentives‘for members of

the public to' séek judicial enforcement of their right -

to inspect public records subjéct to disclosure.” (/d at
p. 427, 121 Cal.Rpir.2d 844,49 P.3d 194. See id at
pp. 427-428, 121° CalRpir.2d 844, 49 P.3d 194,
discussing § 6259 [fee provisions].)

[36] Despite the strong legislative policy favoring
access, “the public's right to disclosure’ of public
records is not absolute, In California, the Act
includes two exceptions to the general policy of
disclosure. of public records: (1) materials. expressly
exempt from disclosure pursuant to section 6254; and

" (2) the ‘catchall exception’ of section 6255, which

allows a government agency to withhold records if it

. cen demonstrate that, on the facts.of;a particular case;

the public inierest served by withholding the'records
clearly outweighs -the public' interest- served -by
disclosure.” - (City of San Jose v, Superior. Court
(1999) 74 Cal.App.4th 1008, 1017, 88 Cal.Rptr.2d

552, fus. omitted.) But' “unless- exempted,. all- public
records may be examined by any member of the .

public, often the press, but conceivably any person-
with: no greeter interest than -idle cunosxty
(Marylander  v. * Superior - Court~ (2000).

Cal. App.4th 1119, 1125, 97 Cal Rptr.2d 439.).

b. Judicial Review

“The Act-sets forth specific procedures for seeking a

[34][35] 'fbe CPRA “was enacted for the p@OSe of judicial-detetmination of a public agency's obligation @
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to disclose records in the event the agency demies a
request by a member of the public.” (Filarsky v.
Superior Court, supra, 28 Cal.dth at p. 426, 121
Cal.Rptr2d 844, 49 P.3d 194, discussing -§ 6258.)
The Act includes a provision “directing the trial court

in a proceeding under the Act to reach a decision as - '

soon as possible (§ 6258)," as well as'a “provision for
expedited appellate review (§ 6259, subd. -(c)),”
which “reflect a clear legislative -intent that the
determination**168 of the obligation to disclose
records requested from' a public agency be made
expeditiously.” (Jd. at p. 427, 121 Cal. Rptr 2d 844,
49P.3d 194 )

[37][38] *1409 As for appellate review, “an order of
the trial court under the Act, which either directs

disclosure of records by a.public official,or supports -

the ofﬁclal g refisal to dlsclcse records :
mmedlately reviewable by pstition to the appe]late
court for issuance of an.extraordinary writ.” (City of
San Jose . Superior Court, supra, 74 Cal.App.4th at
P ]016 88 Cal Rptr :2d-.552.) -“The standard for
review. of the order is ‘an independent review of the
trial court's ruling; factual. findings made:by the frial
court will be upheld.if based on substantial evidence,’
“(Ibid.,, citing Times Mirror Co. v. Superior Court
(1991) 53 Cal.3d 1325, 1336, 283 Cal.Rptr. 893, 813

Fresno’ Assn., Inc. v. Superior C‘ourt supra, 90
Cal. App Ath at p. 824, 108 Cal. Rptr.2d §70.)

2. Thc Bmwn Act

[3 9] “The Brown Act (§ 54950 et seq) provldes for

' open meetings for local legislative bodies such as city
+ - 2. <colncils,-boards+of. supervisors- ahd:school boards,™

(Ingram v. Flippo (1999) 74 Cel.App.4th 1280, 1287,
89 Cal.Rptr:2d 60.)

a, Policy and Ope‘rhtion

[40] As the Legls]amre explmltly declared in enacting
the Brown Act, “pubhc agencies in thJ.S State exist to
aid ifi the conduét of the people's- busmess It is the
interit of the lav that their actions be taken openly”
and thaf their deliberations be- canducted open]y "(§
54930.) “A major oblecnve of the Brown Act is to
facilitate public participation in all phases of local
government decisionmaking and to curb misuse of
democratic process by secret legislation by public
bodies.” (Cohan v. City of Thousand Qaks (1994) 30

Cal.AppAth 547, 555,35 Cal.Rptr.2d 782)

“Numerous provisions of the Act combine to ensure
public notice of and access to meetings of iegislative
bodies.” (Ingram v. Flippo, supra, 74 Cal. App.4th at

" p. 1287, 89 CalRptr.2d 60.) As relevant here, the

Brown Act accords public record status to certain
writings distributed for consideration at the public
meeting of an agency's legislative body, including the
agenda, (§ 54957.5.)

b. Judicial Review

Several avemues of judicial relief*are available to
address-violations of the Brown Act. “To assist in
enforcement’ of the open migeting laws; the Act

~provides for criminal penalties and civil injunétive or

declaratory relief, (§§ 54939, 54960.)" (Ingram v.

Flippe, supra, 74 Cal.Appéth at p. 1287, 895
Cal.Rptr.2d 60. See also, e:g., California Alliance for-
Utility ete. Education v..Cily of San Diego*1410
(1997) 56 Cal.App.dth 1024, 1030, 65 Cal.Rpir:2d
833 [plaintiff is entitled to declaratory relief where an
actual -controversy exists over.“past compliance. with
the Brown Act"].) “In: addition, actions taken in
violation of the Brown Act may bhe declared null and
void by a court. (§ 54960.1.)"(/ngram v. Flippo,

supra, 74 Cal.App.4th at p, 1287, 89 Cal.Rptr.2d 60.)

[41] Even where = plaintiff has satisfied the threshold
procedural requirements to set aside. an agency's
action,~Brown Act violaons will not necessarily

- “invalidate & decision:-[Citation.] Appeliants niust:

show, prejudice.” (Cohan v. City of Thousand Oaks;’

" supra, 30 Cel Appdth atpp, 555:556, 35 CalRptr2d.
*782-[no prejudice shown from violation of § 54954.2, ™

subd. (2), which “requires that an agenda be posted at
least 72 hours before a regular **16% meeting and
forbids action on any item not on that agenda™].)

B, Appllcatmn

Wlﬂ] those prmmples in m.md we tum to the three
specific contentions raised by appellant 8LV CARE:.
(1) that the trial court erred in failing to find
violations of the California Public Records Act; (2)
that the trial court should have granted relief under
the Brown Act; and (3) that the trial court GOII]In]tth
prejudicial error in excluding testtmony from David
Churchill about those violations.
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1. Background

SLV CARE made 2 number of written requests for
public Tecords relating to the closure decision,

initially - -through its first attorney Steven A..
Greenburg. The District responded to those requests.

In its statemént of decisicn, the trial court detailed the
relevant chronology of request and response. To
summarize, Greenburg wrote letters in June, Jily,
and August 2003 requesting documents and
demanding that the District cure its claimed
disclosure violations, The District forwarded more
than 400 pages of records to Greenburg in July, and it-
provided him with additional documents the

following month. A separate request for documents

. was e-mailed to-the District by David Churchill,

There was trial evidence concerning the scope of the
requests and the extent of the District's -compliance.
SLV CARE sought to élicit Churchill's testimony

- about his request for public records and the District's
refusal to comply, but the trial court excludéd that
evidence because Churchill did not identify himself
as a member of SLV CARE when he made the
Tequest

*1411 In its statement of decision, the trial court
observed: “There were no complaints of incomplete
production’ in ‘any of the corféspondence except Mr.
Greenburg's unexplained continued requests for the
same exhibits already produced to Greenburg” and to
trial counsel. - After describing the.
District's  compliance with réspect to specific
requested . items, the- ‘trial court: expressly found_
“ingubstantial: evidence . of.. failure. to produce
documents in’ a- timely manner” under either the
CPRA or the Brown Act.

-. 2. The California Public Records Act

[42] As to disclosure under the CPRA, SLV CARE

asserts that there is “unrebutted evidence” that the

District “refused to fully comply with its’
obligations,” - n

Based on our review of the evidentiary record, we

d1sagrae

As one example of disclosure violations, SLV CARE

Page 38

cites the testimony of the District's superintendent,

Julie Haff, asserting: “She admitted to producing e-

mails at her deposition that she had not produced in
response to the Records Act request.” But in thé cited

testimony, Haff clarified that she had “a practice of
reading .e-mails and deleting them.” As a result of
that practice, Haff believed that she “bad no e-mails."”

But she later discoversd that her laptop computeér

“was actually saving some e-mails that I had received

that I sent a responge to, Those were the only e-mails

[ had. I did not know that I had them.”

As the trial court properly determined, the cited
testimony is insubstantial evidence of failure to
timely produce available documents.

<% Ag a second example, appellent SLV CARE poiifs 0

testimony by Facilities Manager Loehr that “he had
custody of the bond budget file” but that
Supenntendsnt Haff “did not ask him to produce that
file in response to the record request” Appéllant
likewise asserts that the District's assistant
supermtendent, Don Fox, **170 “had financial
documents that were responsive to the records
requc'st [1but he failed to produce them.” '

The problem with these contentions is that nothing
about the bend budget file or related financial
information was ever mentioned in any of the.
requests made by attorney Greenburg, who was the
only person purporting to represent SLV CARE.
(David Churchili did request information about bond
expenditures, but he did so without mentioning any
relationship to SLV CARE.) Initially, Greenburg
specified only documents relating to two . board

“ifisetings? the one in Aptil 2003, when' the- Bonrd

made ifs closure decision, and the one in June 2003,
when the Board rgjected private funding™to keep
#1412 Redwood Elementary open for another year.
His later requests sought tapes, agendas, and minutes.
from all meetings of the SSCC task force and of the
Board held between June 2002 and August 2003. But
at no time did Greenburg's correspondence indicate
that he was seeking information about the bond or
other financial issues. In the absence of evidence that.
SLV CARE requested financial documents, there can
be no statutory. violation with respact to this
information.

SLV CARE also charges the District with unlawfully
refusing to turn over avajlable geologic reports. As
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evidentiary support: for that claim, appellant again
- cites testimony by Julie Haff, the District's
superintendent. - As appellant characterizes - that
testimony, “her maintenance director bad geologic
reports that were responsive to Appellant's records
request. She asked for these reports, but never
obtained them.” Haffs trial testimony does not
support appellant’s characterization, After being
shown a 1985 geologic report; Haff .was asked
whether she had ever seen it before. She responded:
“l don't believe I have;, no.” She was then asked,
“where you would likely find that?” Her response
wag: “This would most likely ba found with the
Director of Maintenance.” Haff then confirmed that
she had asked the maintenance director to “turn over
his files” prior to the school closures, but that he had.
_nct dope so,, :

Significantly, however, there is no evidence that the
maintenance director's files contained the requested

1985 geologic report. Haff testified only that such a .

report:flikely” would be in those ﬁles There is no
ev1dence that it was.

The findl"asserted instance of violation relates ‘to
internal decuments. According to appellant SLV
CARE, it “sought interna] documents used to
evaluate the schools being targeted for closure. Ms.
Haff testified that she did not produce: any -internal
records in response to the record. request,” SLV
CARE " further maintains: “Not until shortly before
trial were any internal records produced.”

_Again; however; the record fails ‘t6 support
appeliant's :
-supérintendent's' testimohy, she stated that she had no

additiohal internal docuinents to produce. She was-

asked at trial: “Are there''no intéfnal District
documents on the issue of the closiure’ of Redwood
School other than what's in the public record?” She
answered: “No, there are no ather records.. I've taken

what I-I mean, & year and a half .ago; I took what'I..

had and I put it into power point: presentations. Those
became part of the public record. That's what I
maintained.” Turning next to appellant's claim that
responsive . intérial documents were available but
withheld unti] shortly before trial, SLV CARE offers
no citation to the record te support that claim, and our
review of the record reveals no such evidence,

*1413 As explained above, on appellate review of

© 2008 Thomson/West. No 1ai

contentioni” Tirning first" to' 'the -

claims under the California Public Records Act, we
uphold the trial court's **171 factual findings to the -
extent that they are based on substantial evidence,
(City of San Jose v. Superior Court, supra, 74
Cal, App.4th at p, 1016, 88 CalRptr.2d 552.) Here,
the trial court determined that SLV CARE produced
“insubstantial evidence” of CPRA violations. On this -
record, we agree. :

3. The Brown Act

Appellant SLV CARE asserts Brown Act violations
based on its claim that it was not provided with ali of
the public recoids given to members of the District's
Board at public mieetings. (See § 54957.5.) -

Appellant's Brown Act claim” falls “for the same
reasons as its CPRA claim. As just exp]amed the
trial court determinéd that the District had ¢omplied’
with all of the relevant public records requests, and
that determination finds adequate support in the
record.

4. Excluded Testimony.

[43] Appellant SLV challenges the trial court's
decision to exclude David Churchill's proffered
testimony to the extent that it concerned his requests
to the District for public records..

The trial court's decision was made in response 10 a
defense objection on relevance grounds.. The

‘Distriet's counsel urged & “foundational requirement?

that Churchill was acting on behalf of SLV CARE,"
asserting: “Without that, he doesn't have Standing to. .
testify here.” .

In. sustaining the defense objection, the court
explained that it considered Churchill's request “as
being from an individual and not from the plaintiff in
this action.” The court acknowledged “that citizens
have the right to invoke the protections of the statutes
that we've been talking about”; but it concluded that
“the evidence must be in some way related to the
association [SLV-CARE] or described as‘being from
the #ssociation; and that's not the casg in the instance
of the e-mails.” The trial court reiterated its reasoning
in its statement of decision: “Mr, Churchill wrote his
requests as an individual. He never identified himself
as & member of SLV CARE. Any failure to produce

to Orig. U, S. Govt. Works.




139 Cal.App.4th 1356

139 Cal.App.4th 1356, 44 Cal. Rptr.3d 128, 209 Ed. Law Rep. 290 06 Cal. Daily Op. Serv. 4493, 2006 Daily

Journal D.A.R. 6509
(Cite as: 139 Cal. App.4th 1356, 44 Cal.Rpir.3d 128)

documents pursuant to the Public Records Act may
be actionable by *1414 him. as an individual,
‘However, Mr. Churchill can't raquest records as an
individual and then come into- court as &
representative of SLV CARE and complain of a
failure to produce documents by the District in this
action. The court's analysis had nothing to do with
Mr. Churchill having to identify himself in order to-
obtain documents; it was merely a finding of lack of
standing to pursue this action (in which he is not a
party plaintiff) based on what he did individually.”

Appellent - assigns the trinl court's decision as
prejudicial error. According to. appeliant, its
“members had no obligation to notify the District that:
they were representing themselves ag individuals or
were acting as members. of SLV CARE."Tt further.
gsserts: “Mr. Churchill had an absolute right to
request and obtain public records.”In appellant's

view, the. court's decision “makes sense only if Mr.

C.hurch.lll had a duty to 1dent1fy bimself ... as an

individual or as a member of SLV CARE * which he
did not.

[44][45][46] We review the trial court's ruling for an
abuse of discretion. “Broadly speaking, an appcllata
court apphcs the abuse of discretion standdrd of
review fo any mlmg by a trial court on the’
admiissibility’  of evidence. Speaking Thore
particularly, it examines for abuse of discretion a
- decision on admissibility- that turns on the relevance
of the evidence in qusstion.™ (People v. Waidla
~(2000) 22 Cal.4th 690, 717-718, 94 Cal.Rpir.2d 396,

' 996" ‘P2d 46 **172 citations omitted.) Put another
way: - “The" mal court retaing broad ‘discretion in -
. detérmining the rélevance of evidencé™ (Peaple v. . .

Garceau (1993) 6 Cal.4th 140, 177, 24 Cal.Rptr.2d’
664, 862 P.2d 664,) Relevance is statutorily defined
ss “having any- tendency in reason to prove or .
disprove any dispuied fact that is of consequence to

the determiinafion of the action.” (Evid.Code, § 210.) -

Though not directly germane, a “matter collateral to
an issue-in the action may nevertheless be relevant to
the credibility .of a witness who presents evidence on
an issue...”'(Feople v. Rodriguez (1999) 20 Cal.4th 1,
9, 82 CalRptr2d 413, 971 P.2d 618)But the
admissibility of such collateral matter also liés within
the ftrial court's discretion. (Jd. at p. 10, 82
CalRptr:2d 413, 971 P.2d 618.)

. We first consider the factual component of the trial
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court's ruling. (Cf, Johns v. City of Los Angeles
(1978) 78 Cal.App.3d 983, 998, 144 Cal.Rpir. 629
fconsideration of the evidence “is essential to a
proper ‘exercise of judicial ‘discretion’].) As to that
component, “evaluating the factual basis for “an’

- exercise of discretion is similar to -analyzing the

sufficiency of the evidence for the ruling.” (in re .
Robert L. (1993) 21 Cal.App.4th 1057, 1067, 24
Cal.Rptr.2d 654.) Here, the pertinent finding is that
Churchill did nat purport to act in his capacity as a
member of SLV CARE when he reguested the
documents, Substantial evidence in the record
supports that finding, in that Churchill's e-mails did
not indicate that he was acting on appellant's behalf.

*1415 We next considér the legal basis for the trial

- couit's evidentiary maling. (Cf., City'of Sacraméria v.
Drew (1989) 207 Cal.App.3d 1287, 1297, 255

Cal.Rptr.- 704 [court must exercise its discretion
within the “confines of the.applicable principles of
law™]; In.re Robert L.; supra, 21 Cal.App.4th at p.
1067, 24-Cal:Rptr.2d 654 [*scope of discretion® lies in
the particular law to be applied”].) Here, the:trial
court concluded that any failure on the part of the
District to provide documents to Churchill is
actionable by him, but not by SL.V CARE, We agree.

In ' affirming the trial court's decision, we
acknowledge that “any person” may enforce the
CPRA. (See Connell v. Superior Court (1997) 56
Cal.App.4th 601, 611, 65 Cal.Rptr.2d 738.) “Thus,
when section 6253 declares every person has a right
to inspgct any public record, when section 6257
commands state and local agencies fo meke records
promptly available ‘to .any person on reguest, and -

_“wheb section 6258 expressly etptes amy.personzmay— =~ "

institute proceedings to ..enforce the right of
inspection, they mean what they say.” (Jd at pp. 611-
612, 65 Cal.Rpir.2d 738.)

'[47] By the same token, however, the Televant

statutory provision authorizes a plaintiff “to enforce
his-or her right to inspect or to receive a copy of any
public record or class of public records under this
chapter.”(§ 6258, italics added:): That provision

- “contemplates. a declaratory relief . proceeding.

commenced only by an. individual or entity seeking
disclosure of public records::."(Filarsky v. Superior
Court, supra, 28 Cal4th at p. 426, 121 CalRptr.2d
844, 49 P.3d 194, discussing § 6258.) The statute
provides neither explicit nor implicit authority for
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one person to enforce another's mspechon nghts
(Cf § 6264 [order allowing inspection or copymg of
public records by district attorney].) Churchill thus
could enforce his own statutory rights, but not those

~of appellant SLV CARE.

In light of this legal authority, we conclude, the couit
properly determined that the proffered testimony was
irrelevant to appellant’s claim of disclosure
violations, Nor did it have relevance as impeachment

evidence relating -to the superintendent's **173 -

credibility, . since Churchill's written requests for

public records were not addressed to her. (Cf,, People -
v. Rodriguez, supra, 20 Cal4th at -p. 10, 82.

CalRpir.2d 413, 971 P.2d 618.)

Ip sum, ‘the trial ‘colrt hid both ‘n adequﬁig'f"‘t"ﬁbi:ﬁé'lf-'fff £

basis and appropriate legal justification for .its
decision to exclude Churchill's testimony on this
point. We therefore find no abuse of discretion in the
challengcd ewdantlary rulmg

*1416C. Summary*of Conclusions

Based ‘on the evidence in- the recard, -we affirm’ the:

trial cowt's determination that S§1'V CARE dld not
sustain-its claim of CPRA ‘and Brown Act violations:

We also affiri the comrt's dec1510n to cxclude'

Churchill's testunony on th1s point.

* IV. COMMUNITY INVOLVEMENT
' STATUTES |

SLV CARE argues that the DlSh’iCt wo}ated

c:ommumty mvolvement in’ dcclsmns mvc-]vmg
school closures and the use of surplus property. As
before, we begin by summanzmg the applicable law,

A Gnvermng Statntes

‘The applicable provisions are contained in the
Education Code, Part 10.5 (School-- Facilities),
Chapter 4 (Property: Sale, Lease, Exchange), Article
1.5 (Advisory Committees). IS Thar article
comprises sections 17387 through 17391, .

FN15. In this section of the opinion (IV),
further unspecified. statutory references are
to the Education Code.

© 2008 Thomson/West, No C1
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Section 17387 provides in pertinent part: “It is the

intént of the Legislature to have the community

involved before decisions are made about school

. closure or the use of surplus space, thus avoiding

community conflict and assuring bulldmg use that is
compatible with the comounity's needs and
desires.”(§ 17387.) Section 17388 sets forth the
instances in which advisory committees may or must
be used. It states: “The governing board ‘' of any
school district may, and the governing board of each
school district, prior to the sale, lease, or rental of any
excess real property, except rentals not exceeding 30
days, shall; -appoint-a district -advisory ‘committee to
advise the governing board in the development of

" districtwide policies and procedures’ governing the

use or disposition of scheol buildings or space in
school buildings which -is not needed for school
purposes.”(§ 17388.) Requirements foi the make-up
of adwsm? committees are set forth in section *1417-
17389.™!% The duties of such commitiees are
described in section 17390.™" Finally, section**174
17391 authorizes the decision not to appoint a
committee . in certain limited circumstances, which
are not pertinent here,

FN16. Sentlon 17389 reads as follows: “A
school district advisory committee appointed
pursuant to - Section 17388 shall consist of
not less than seven .nor more than 11
members, and shall be representative of each
of the followmg

(a) The. ethuic,. apge".group, and
socioeconomic composition of the district.

(b) The business community, such ag store
OWDErs, Ianagers,; or supervisors.

(c): ~ Landowners or renmters, with
preference to be given to representatives
of neighborhood associations.

(d) Ténchers,

{e) Administrators,

(F) Parents of students.’

(8) Persons  with expertise  in
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environmental impact, legal coutracts
building codes, and land use. planning,
_ including; but not limited to, }cnowledge
of .the zoning and other lend use

restrictions of the cifies or cities and

coimties in which swplus space and rea]'
property is located.” :

FN17. Section 17390 provides: “The school
district advisory committee shall do all of
the foliowing:

(z). Review the projected school
enrollment-and other data as provided by
the district to determine the amount of
surplus space and real proparty

ldr
e,

' (b) Estabhsh a pnonty l1st of use of
-surplus space and réal property that will
be acceptab]e to the community.

() ‘Cause ‘to ‘have circulatéd tbroughuut_
the attendance area a priofity list of
surplus space and real properfy end
provide for hearings of community input
to the committee on acceptable uses of

- space and real property, including the sale
or:lease of surplus real property for child
care development plrposes pursuant to
Section 17458

(d) Make a ﬁnal determination of limits of
. tolerance of-wuse of space and real
© property.

(e} Forward “lo~-the ~district governing
board & report recommending uses of
surplus space.and reat property.”

" B. Application

SLV CARE asseris the viclation of these provisions,
based on the District's .appointment of two
committees: the Superintendent'’s School Closure
Committee (38CC), which was convened prior to the
April 2003 school closure .decision; ‘and the Surplus
Property Advisory Committee (SPAC), which the
District's Board appointed in October 2003.

1. Superintendent's Sclool Closure Commitlee
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[48] SLV CARE contends that the SSCC “did not
comply with [§ ] 17387 et seq. The Commiittee was
directed to evaluate four schools, but was given
incorrect and incomplete information.”

We re.je,(':f that contention- on both procedural and
substantive grounds.”

First, as to procedure, appellant fafled to support its -

argument in‘its opamng brief: Evidentiary support for
appBlla.nt'S contention is offered for the *1418 first
time -in its reply brief. As a mattet of appellate
procedure we generally do not consider points first
raised in an appeliant's reply brief. (Ses, e.g., Shade
Foods, Inc. v. Innovative Products Sales &
Marketing; Inc. (2000) 78 'Cal.App.4th 847, 894, fn.
10, 93 Cal.Rpir.2d 364.)

Second, on- the merits; the conténtion is npt
persuasive. For one thing, the statuté' does not dictate
what types or sources of information must be
provided to-an-advisory committee. For- that reason
alone, SLV CARE has not shown a statutory
viplation. For amother thing, it appears that the
DIStl'th made a good faith ettempt to provide the
commn:tee with mformatlon :that was complete and
accurate Although . the SSCC might not have
received every report in existence addressing the
physical condition of the four schools, the
committee's own .reports demonstrate that it had
gvidence on some of the clted problems such as the
_presence of mold in some classrooms and the current

" condition of the septic systems. Furthermore, with

respect to parhc.u]ar teports that the committee did =

not have, SLV.CARE fails to demonistrate préjuidice-
from their absence To the contrary, we find nothmg
¢ in the cited repnrts to suggest that they would have
 affected the comimittée's” recommendations. For
example the 1990 geotechnical report dismissed the

" Ben Lomond fault as*“a potential earthguake source.”

In ghort, we find no statﬁtory violation by the District
in connection with ita Supermtendent's Sthool
Closure Comlmt‘tee

2. Surplus Property Advisory Committée

SLV CARE ‘attacks the District's use of the SPAC on
two grounds. First, it asserts, the District should not
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have made the decision to declare the property

surplus; rather, that decision should have been Ieft up -

to the commiittee, (See § 17390.) Second, it contends,

the District violated the statute by failing:to include

representatives from all of the listed **175 groups.
(See § 17389.) On that point; SLV CARE observes,
the District made a purposeful decision fiot to solicit
socioeconomic information from the applicants.

In its statement of decision, the trial court refused to
rule on the issues, concluding that the claim was not
yet rips. As the court explained: “Education Code
[sections] 17387-[173]190 relate to the creation of an

Advisory Committee prior'to and rélating to the *sale, '

lease or rental of excess real property...’ Thoss
circumstances have not yet a’ris'an ”

- Wz
et e

We agree ‘with the_ trial court that appellafit has no
current coghizablé clailm under the statute. In
pertinent part, section 17388 provides that a school
district's governing board “may, and . pnor to the
sale, lease, or rentﬂl of @ny excess real property
shall appomt a district *1419 advisory committee
* (§ 17388, italics added) Given the circumstdnces
here-m’th no surplus property then proposad o be
sold, leased, or renled ‘withiin the meaning of the

. statute-the District's 'use of the commitfee was
dlscretmnary, not’ mandatory (See § 75 ["“may” is’
permissive; “shall”’ is mandatory]) Because the -

SPAC was not a statutonly mandated committee, the
District was not bound by the statufory reqmrements
for its composxtmn or dutles

of Summary q{Conclu_sibns'

Superintendent's School Closure Committee, even if
they are not forfeited, they lack merit. The governing

statute does not dictate what information must be
- provided to an advisory committes, and the record.

does not support the contention that the information
provided was inaccurate or incomplete. Concerning
appellant's complaints about the Surplus. Property
Advisory Committee, they are not cognizable under
the statute. Under the circumstances presented here,
the District's use of that commitiee was djscretmnary,
not mandatory.

V. EVIDENTIARY RULINGS

Appellant SLV CARE next takes issue with the trial

court's evidentiary rulings, It contends that the court
erroneously sustained objections,” by relying on
grounds other-than those stated in counsel's objection,
and by relying on grounds that are not recognized
under the Evidence Code, such as overbreadth Taken
as 8 whole, appellant asserts, - those rulings
demonstrate bias. 8LV CARE alsc contends that the
court comnmitted error by allowing tbe District's bond
counsel to testify to legal conclusions.

[49] As explained above, “an appellate court applies
the abuse of discretion standard of review to any
ruling by a trial court on the admissibility of
evidence.” (People v. Waidla, supra, 22 Cal4th at p.-
717, 84 Cal:Rptr.2d 396, 996 P.2d 46. See also, e.g.,
Korsak v. Atlas Hotels, Inc. (1992) 2 Cal.App.4th
1516, 1523, 3 Cal.Rptr.2d 833 [expert testimony).)
“A trial court's exercise of discretion in admitting or-
excluding evidence ... will not be disturbed except on
a showing the trial court exercised its discretion in an
arbitrary, ¢apricious, or paténtly absurd manrer that
resulted in a  manifest = miscarriape  of
justice....”(People v. Rodriguez, supra, 20 Cal.4th at’
pp. 5-10, 82 Cal.Rptr.2d 413, 971 P.2d 618, citations -
oriitted. See Evid Code, §§ 353, 354.) -

Applying those principles in this case, we find no
basis for reversal.

[50] We first address appellant's claim that the court
sustained numerous objections on erroneous prounds.
Simply put, the record does not support that claim. In
nearly all of the cited instances, either the Db_]&Cf:lOll
or the ruling *1420 had a cogmzable **176 basis,
such as hearsay or lack of foundation. In cases where

- a question -was—challenged- as -overbroad, the court™

often asked counsel to narrow or rephrase it. Nor did
the court's sua sponte rulings exceed the scope of its
discretion. “It is well establisted that where questions
are asked which are 1mp1‘oper ‘thé court acts within

_ the scope of its duty in refising 6 allow them to bé

answered, even though no -objection be made.™
(People v. White (1954) 43 Cal.2d 740, 747, 278 P.2d
0. See also, e.g., Kimic v. San Jose-Los Gatos Bie,
Ry. Co. (1909) 136 Cal. 379, 390, 104 P. 986,
criticized on mmother point in Lame v Pacific
Greyhound Lines (1945) 26 Cal.2d 575, 583, 160
P2d21)

We next consider the assertion that the court
demonstrated bias against SLV CARE. The record -
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-also belies that assertion. Far from exhibiting bias,
the court showed admirable patience and even-
handedness. The record is replete with instances
where the court accommodated appellant's trial-
counsel, giving them considerable latitude,
accommodating them, and occasionally even

suggesting alternate  approaches for presenting -
evidence,

[51] Finally, we turn to appeliant's argument that the
court erred in permitting the District's bond counsel,
William Kadi, to testify gbout the propriety of bond
expenditures. We rgject that contention. In this case,
“there is:no basis for concluding that the trial court
relied on [the witness's] alleged legal
conclusions....”(Hankins v. El Torito Restaurants,
Inc. (1998) 63 Cal.App.4th 510, 530, 74 Cal.Rptr.2d ..
684.) Instead, it appears that “the relevant portion of
[his] testimony [was] his percipient testimony.”

- (Ibid)) In ruling on the objection by appellant's trial
counsel to.the proffered. testimony, the trial coust
acknowledged appellent's “right to object to Mr. Kadi.
expressing an opinion as to what I should find to be

. the ‘law.” But the court also noted Kadi's ebility to
address “factual issues in the case” and it therefore
permitted his testimony. In its statement of decision,
the court: described Kadi's “opinions” as “somewhat
self-serving” but characterized his “testimony” as
“mstructive to the court nonetheless.” Given its
comments, the trial court plainly understood its role
as arbiter of the law. And bécause this was a bench
trial, thers was no danger of jury confusion. In short,

. we find no error in the court's decision to allow bond
counse] to testify. Because we find no erfor, we need
not conmder prejudice. (People v. Rodriguez, supra, -
20 Cal.4th 2t p. 10, 82 CalRptr.2d 413, 971 P.2d |
A18.)

To sum upl, this record discloses no abuse of
discretion by the trial cou.rt in connectmn wnth the
challenged evidentiary rulings.

*1421VL. ATTORNEY FEES
[52] Appellant SLV CARE claims entitlement to an
award of attorney fees, citing three different statutory
provisions. As wé now explain, none of those

provisions supports eppellant's claim for fees.

Appellant first relies on Code of Civil Procedure
section 1021.5. That provision, sometimes called the

© 2008 Thomson/West. No
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“private attorney general” statuts, suthorizes an
award of attorney fees to the “successful party” in
certain actions resulting in the “enforcement of en
important right affecting the public interest.” (Code -

" Civ, Proc., § 1021.5. See Graham v, DaimlerChrysler

Corp. (2004) 34 Caldth 553, 565, 21 Cal, Rptr.3d
331, 101 P.3d 140.) Here, however, gppellant is not
the successful party in this litigation. For that reason,
there is no basis for a fee award in its favor under this
statute.

[33] SLV CARE next claims entitlement to statutory
fees under a provision of the California Public
Records Act: Government**177 Code section 6259,
subdivision (d). That provision mandates an-award of
fees and costs to prevailing plaintiffs in CPRA
actions, and it also insulates unsuccessfiil pleintiffs
from llabxhty for the agency's defense costs, unless
the action is “clearly frivolous. {(Gov.Code, § 6259,
subd (d). See learsky v. Superior Court, supra, 28
Cal.4th at. pp. 427-428, 121 Cal Rptr.2d 844, 49 P 3d
194.) “A plaintiff prevails within the meaning of the
statuts ‘when he or she files an action which results
in defendant releasmg a copy of a previously
W1thhelcl documen * ™(Los Angeles Times v. Alameda
Corridor Transportation. Authority (2001) 88
Cal.App.Ath 1381, 1391, 107 CalRpr.2d 29) In
other words, “if a public record is disclosed only
because a plmn’nff fileda smt to obtain it, the plaintiff
bhas prevailed.” (Ibui) Conversely, for purposes of
the CPRA fee statute, a plaintiff has nor prevailed
where “substantial evidence. supported a finding that
the ‘litigation did not cause the [agency] to d1sclose
any of the documents ultimately made available...

"(Ibid)This case falls into the laiter category

Although SLV CARE contends that its action against |

the" District resulted ifi the release’ of prevxou-:ly
withheld public'fecords, it offers no citation to the
evidentiary record to support that contention. We
therefore affirm  the * frinl  court's  implied
determination that SLV CARE did not frevail on its’
CPRA claims. We also affirm the trial court's award
of costs to the District, as SLYV CARE offers no
argiiment that the cost award was improper under the
statute. (Gov.Code § 6255, subd. (d).)

In its third and final fee claim, SLV CARE seeks
statutory attorney fees pursuant to Government Code
section 800. The factual predicate for an award of
fees under that provision i§ “arbitrary or capricious

action or conduct by a public entity.” (Gov.Code, §

Claim to Orie. U.S. Govt. Woilks.
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800.) In light of ow affirmance of *1422 the
judgment in the District's faver, there is no basis for .
concluding that the District's actions were arbitrary or
capricious, and thus no basis for an award of
statutory fees under Government Code section 800.

In sum, there is no basis for any of appellant's claims
to attorney fees.

DISPOSITION

The judgment is affirmed. The District shall recover
its costs on appeal.

WE CONCUR: ELIA, Acting P.I., and MTHARA, 1.

Cal.App. 6 Dist.,2006. L e

San Lorenzo Valley Community Advocates for ' S L
Responsible Educ. v. San Lorenzo Valley Unified

School Dist,

139 Cal. App 4th 1356, 44 Cal Rpir.3d 128, 209 Ed.

: Law Rep..290, 06 Cal Daily Op. Serv. 4493, 2006

- . Daily Journat D.A R, 6509
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July 25, 2003

Ms. Paulg Higashi

Executive Director
.Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

! Dear Ms. Higashi: R
The Department of Finance has received and reviewed test claim No. 02-TC- 38 Surplus
Property Advisory Committee, submitted by the Clovis Unified School District (CUSD). Based
on our review of the claim and the relevant State statutes, we believe that a school district's
appointment of a Surplus Property Advisory Committee is the result of a discretionary action
taken by the governing board of the district. As a result, we conclude that the cited State laws
do not create a State-mandated reimbursable activity; therefore the test claim should be denied.

@ The school district correctly states that Education Code Section (ECS) 38296 (currently
ECS 17388) requires the governing board of each school district, prior to the sale, lease, or
rental of any excess real property, to appoint a district advisory committee to advise the
governing board in the development of policies and procedures regarding the use of or
disposition of school buildings that are not needed for school purposes. However, we found
nothing in State statute that directs the governing board to sell, lease or rent any excess real

I property. In the absence of such a statute, a governing board’s decision io sell, Isase or rent

excess real property is a local discretionary decision and not one imposed by the State.
Therefore, even though a district is required to appoint an advisory board prior to the sale,
lease, or rental of excess property, it is & local discretionary action that caused the reqwrement
of an advisory board, not a State-mandated activity.

Although the school district correctly cites ECS 39297 (currently ECS 17389), which defines the
membar compasition of the advisory board, we do not believe that a district would incur any

-~ costs due to this statute. Further, although ECS 39298 (currently ECS 17390) specifies the
requirements of the advisory committee, it is unclear to us and CUSD does not indicate which
requirements, if any, would create a cost to a disfrict. In addition, we believe that in the absence
of the requirement that a district appoint an advisory committee, a school district through its
facilities or business manager and staff would perform all or similar duties specified of the
advisory committee in the normal conduct of good school distritt policies. Thus, the statutes
merely ensure the Legislature's intent that community involvement would facliitate making the
best possible jJudgments about the use of excess school property. Nevertheless, should a
district incur any new costs due to the requirements of the advisory committee, to the extent

@- allowable under existing law, we beligve that a district may use the proceeds resulting from the
sale, lease, or rental of excess property to offset such costs,
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Based of the abovernéntioned findings and issues, we conclude that the statutes relating to the
appointment of a Surplus Property Advisory Committee do not create a State-mandated activity.

As required by the Commission’s reguiations, we are including a “Proof of Service” indicating
that the parties included on the mailing list which accompanied your July 1, 2003, letter have
heen prowded with copies of this letter via either United States Mail or, in the case of other
State agencies, Interagency Mail Service. . : '

If you have any questions regarding.this letter, please contact Walt Schaff, Principal Program
Budget Analyst, at (916) 445-0328 or Keith Gmeinder, State mandates claims coordinator for
the Department of Finance, at (916) 445-8913,

incerely,

Clevpre

Jeannie Oropeza
Program Budget Manager

Attachment
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FROOF OF SERVICE

Test Claim Name:  Surplus Proparty Advisory Committee
Test Claim Number: CSM—DZ-TC-SG

l, the undermgned declare as follows;

| am employed in the County of Sacramento, State of California, 1 am 18 years of a%e or older-

and-not a party to the within entitled cause; my business address is 915 L Street 7

Sacramento, CA 95814,

Floor

On July 25, 2003, | sefvad the attached récommendation of the Department of Finance in said -
cause, by facsimils-to the Commils&ion on State Mandates and-by placirig a trus copy thereof:
(1) to claimants and nonstate agancies enclosed in a sealad envelope with postage thereon fully
prepaid in the United, States Mail at Sacramento, California; and (2) to stats agencies in the
normal pickup location at 915 t. Street, 7"‘ Floor for Interagency Mall Service, addressed as

follows:

- A-16. i
Ms. Paula ngashi Executlve Director

Commission on State Mandates
980 Ninth. Streat, Suite 300
Sacramento, CA 95814

B-22

Legislative Analyst's Office
Atiention Marianne O'Malley
925 L Strest, Suite 1000
Sacramento, CA 85814

Education Mandatad Cost Network

- CfO School Ssrvices of California
. Attenticn: Dr. Caral Berg, PhD

- 1121.L Street, Suite 1060

" Sacramento, CA 95844

San Diego Unified School District
Attention: Arthur Palkowitz

4100 Normal Strest, Room 3159

'San Diego, CA 92103-2682

Centration, Inc.

Attention: Beth Hunter

8316 Red Oak Street, Suite 101
Rancho Cucamonga, CA 91730

B-8 - .

State Controlier's Office

Division of Accounting & Reporting
Attention: Michael Havey

3301 C Strest, Room 500
Sacramento, CA 25816

E-08

Departmerit of Ed ucatlon

Attention: Gerald Shelfon

Fiscal and Administrative Services Dlwsmn
1430 N Straet, Suite 2213

Sacramento, CA 95814

Spector, Middieton, Young. Mlnney, LLP
Attention: Paul Minney

7 Park Centar Drive .

Sacramento, CA 95825

Shields Consulting Group, Inc.
Attention: Steve Shiglds

" 1536 36" Street

Sacramento, CA 95816

Mandated Cost Systems, Inc.
Aftention: Steve Smith

11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 85670
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Sixten & Associates ' Clovis Unified School District

Atiention: Keith Petersen Attention: Bill McGuire |

5252 Balboa Avenue, Suite 807 . 1450 Herndon

San Diego, CA 92117 - Clovis, CA 93611-0529

Reynolds Consulting Group, Inc. . Mandate Resource Services

Attention: Sandy Reynolds President Attention: Harmeet Barkschat
_P.O. Box 987 , . _ 5325 Elkhorn Bivd., Suite 307 .

Sun Clty, CA 92586 - Sacramento, CA 95842

| declara under penalty of perjury under the laws of the State of California that the foregoing is
true and corract, and that this declaration was executed on July: 25 2003 at Sacramente

Canfornia
( \f A AN

Jenmf@\lelscﬁ\
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SixTen and Associates S
Mandate Reimbursement Services |

B. PETERSEN, MPA; JD, Prasident ' Telephone: (858)_514-8605
.02 Balboa Avenus, Suite 807 o Fax: _(858) 514-8645
San Diego, CA 92117 E-Mail: Kbpsixten@ao!.com

August 15, 2003

Paula Higashi, Executive Director
Commission oh Staté Mandates
U.S. Bank Plaza Bulldlng

980 Ninth Strest, Sulte 300
Sacramento Cahforma 95814

( ) Re TestClaim02-TC-36 S ed
Clovis Unified School District '
Surplus Property Advisory Committee

Dear Ms. Higashi;

@ | have raceived the' Response of the Depertment of Flnance ("DOF") dated July’ 25
w2003, to whlch I now respond on behalf cf the test ctalmant

Although none ‘of the ObjBC'(IDr\S generated by DDF are lncluded in the statutory
exceptions set forth’in’ Goverriment Code Section 17556, the objections stated -
additionally fail far the féllowing reasons:

A. .The Resgonse of the DOF l5 Incomgetent and Should be Excluded

Testc clalmant objects to the Response of thé DOF, in total as bemg Iegally mcornpetent-

and move that it be excluded from the record Tltle 2: Califorriia Code of Regulatlons o
Section 1183.02(d) requrres that any.-

written response opposition, or recommendations and supporting
documentatlon shall.ba’ mgned at the end of the dotument; under penalty
of parjury by an althorizeéd reépreséntstive of the state agency, with the
declaration that it is true and compieté to the bast of the representative’s
personal knowledge or information and bslief.”

The DOF Response does not comply with this essential requirement.
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Paula Higashi, Executive Director
Commlssmn on State Mandates
August 18, 2003

B. The Appointment of an Advisory Committee is not Discretionary

Although DOF agress that a district is required to appoint an advrsory board prior to the

sale, lease, or rantal of excess property, it argues that hothing in the statute dirécts ‘the
governing board to sell lease or rent any excess real property. Therafore, argues DOF,
the whole process is discretionary

This argument is pure nonsense and suggests that school dlStrICtS should permit. the
underutilization of district assets. Migrating populations, changes in the, pepuletlon _
density of schoo! age children, and other socio-econamic conditions’ ductate the sale or
disposal of surplus school property. The decision to act is not dlscretlonery.
demographic conditions beyond the control of governing boards dictate thosé detisions.
- And once the decision is dictated, the eppolntment of an advisory.commitiee is &
mandated activity for which reimbursement is required.

C.  ADistrict Does Incur Costs By the Appoiftment of a Commitise
DOF next does not believe” that a district would incur any costs due to the test claim
legislation. DOF states no factual basis for this conclusion, so.jtis. mcempetent

First of all, the district is obilgeted to provide edmmlstratlve support to the' Committee.
For example Education Code-Section. 17380(a) requires the district:to: provide
“projected schogl enrollment and other-data”. In addition,. the- d|strict would provide the
space, secretarial support and supplies necessary for the-Commitiae to function.

composition mc!ude teachers and admlmstrators 1Y would bs necessary to compensate
these teachers-and -agministrators and raimburse any other reaeonable expenses
incurred: by thern or by ipthar commztfee members

D. There is no Authorlt_x to Permit or Regunre Use of Proceede
Flneliy, DOF “believes” that. district may uee the preceede resultlng from the eale lease
or rental of excess property o offset such.costs”. This *belief’ is not supparted: by any

authority in the test-claim legisiation or otherwise that would -permit or require.such use,
therefore, it is incompstent.:

E. Conclusion

For the reasons set forth herein, test claimant submits that DOF has presanted no
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Paula Higashi, Executive Director
Commission on Stats Mandates
August 18, 2003

|
reasen for the test claim to be denied, in whole or in part. Therefore, test ctmmant
requests the Commission to approve the gest claim as filed.

CERTIFICATION
[ certify by my signature below, under penaity of perjury, that the statements made in
this document are true and complate to the best of my own personal knowledge or

information and belief.

Sincerely,

Wl

Keith B. Patersen

C:  PerMallifig List Attached -




RE:

DECLARATION OF SERVICE —

Surplus F’roperty Advisory Commtttee
CLAIMANT: Clows Unified School District

| declare:

I am employed in-the office of SixTen and Associates, which is the appointed

representative of thé above named claimant(s). 1am 18 years of age or older and not & -
party to the within entitied matter.

On the date indicated-below, | served the attached: letter of August 15, 2003 .
addressed as follows:

Paula Higashi

Executive Director

- Commission on State Mandates
" ©B0 Ninth Str&st”Stite 300
Sacramenio, CA 25814
Sacramento, CA 85814

FAX: (216) 445-0278

®

OTHER SERVICE: |

U.8. MAIL:
businéss practice " at
Associates  for
pracessing of carrespondence for mailing
with the United States Postal Servica. In
accordance  with  that  practice,
correspondance placed in the internal
mall collection system at SixTen and
Associates is deposited with the United
States Postal Service that same day in
the ardinary course-of businass.

SixTen and

envelope(s) to be delivered to the office
of the addresses(s) listed above by:

.!Desc!'ibs)

| am familiar with the

the collection and-

caused such |

AND per mailing list attached

FACS[MILE TRANSMISSION: On the

. date below”'from facsimile machine

number (858) 514-8845, | personaliy
transmitted to the above-named
person{s} to the facsimile number(s)
shown above, pursuant to Callfornia
Ruies of Court 2003-2008. A true copy of
the  above-described  documant(s)
was(wers) f{ransmitied by facsimils
transmission and the {ransmission was

" reporied as complete and without arror.

'A copy of the transmmsmn report |ssusd '
by the transmitting mechms‘ns altachsd to -

this proof of service.

PERSONAL SERVICE: By causingatrus

- copy of the ebhove-described document(s)'-

to.be hand delivered to the offica(s) of
the addressee(s}.

| detlare under penalty of perjury that the foregoing is true and correct and that this

declaration was exacuted on

8/15/C3

, at San Diego, California.

- Diane Bramwall
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~riginal List Date: 6/26/2003 - Malling Information: Other
Y Undated: . )
oSt Print Date: | 07/01/2003 . Mailing List
Claim Number: 02-TC-36
lssua: Surplus Propserty Advsory Cormmittess

TO ALL PARTIES AND INTERESTED PARTIES:

Zach commission mailing list is continuously updated as requests ars raceived to include or remove any party or person
on the mailing list. A current malling list is provided with commission correspondence, and a copy of the current mailing
lisi is available upon requesi at any time, Excapt as provided otherwise by commission rule, when a party or intarestad
party files any writisn materlal with the commission concerning a claim, it shall simuliansously serve a copy of the written
material on'the parties and interssted parties to the claim identifiad on the mailing list provided by the commission. (Cal.
Code Regs., tit. 2, § 1181.2))

Mr, Keith B. Pelersen ' _ . Claimant Representative
SixTen & Associates i - ‘

L . rel: - (B58)314-8605
1252 Balboe Avenue, Suite 807 . .
San Dlege, CA 82117 Fax:  (B5B) 514-8845

ivir. B8ill McGuire Claimant
Clovis Unified School District
1450 Hemdon Avenus

. C.:jv‘.s.CA 93511-0509 ’ - Fax:  {550) 327-0129

Tel: (558) 327-9000

Dr. Carol Berg

* E=ducation Mandated Cost Network
1121 L Street, Sulie 1060
Sacramento, CA £5814

Tel:  (918) 448-7517

Fax:  {918) 446-2011
Mr, Paul annv

, Spector, Middist an, Young & Mlnney LLP
7 Park Canier Drive

Sacramento, CA ©5825

Tel:  (316) 646-1400

- Fax:  (31€) 648-1300

Ms, Sandy Réynolds
" Reynolds Consultlng Sroup, inc.
P.O. Box 857
Sun City, CA 92586

el (908) 6729584

Fax:  (909) 672-8983

Ms. Harmeat Barkschat.
Manciate Resource Seanices

3325 Elkhom Bivd. #307
Sacramanto, CA 95842

Tel:  (918) 727-1350

Fax:  [91B) 727-1734
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Mr. Steve Smith .
Mandated Cost Systems Inc

el

" (616) 669-0888

Page: 2

210

Fax. .

(18) 327:0225

|
11130 Sun Centar Drive, Siite 100
Rancho Cordova, CA 95670 Fax: (P16) 668-0889
Mr. Arthur Palkowliz
San Disgo Unified School District Tol: (618) 725-7566
4100 Normal Strest, Room 3158 .
San Disgo, CA 92103-8363 Fax: (818) 725-7669
Mr. Steve Shields
1536 36th Strest -
Sacramento, GA 05816 Fax:. (816)454-7312
ivis. Beth Hunter
Centratian, Inc. Tl  (B66)481-2642
8316 Red Qak Straat -Sulte: 101
- Rancho Cucamonga, CA 91730 Fax:  (866)481-5383
Mr. Michae| Havey
State Controller's Office {B-08) Tel: (916) 445-B757
Division of Accounting & Reporting o
3301 C Strest, Sulte 500 Fax: (916) 3234807
Sacramento, CA 95818 -
Mr. Garald Shelfon _
Callfomia Department of Education (E-08) Tal: (918) 445-0554 .
Fiscal and Administrative Senices Dhvsion : A
1430 N Strest, Sulte 2213 Fax: {816) 327-6306
Sacramento, CA 55814
— M. Keﬂw Gmemder
)Depar‘tment of Finence (A- 15) Tel: (9165 4,’5'5_5913
915 L Strast, Bth Fioor o , o
Sacramenio, TA 93814 T .




“

STATE DF CALIFORNIA : AANOLD SCHWARZENEGQQER, Govarnar

COMMISSION ON STATE MANDATES Exhibit E
980 NINTH STREZT, SUITE 300 ’ .
8+~ AMENTO, CA B5814

{616) 323-3562 . _
L8 6) 446-0278B
E mall; csminio@csm.ca.gov

July 29, 2008

Michael ] ohnston

Assistant Superintendent
Clovis Unified School District
1450 Herndon Avenue

Clovis, CA 93611-0599

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Draft Staff Analysis and Hearing Date
Surplus Property Advisory Committees, 02-TC-36
Education Code Sections 17387, 17388, 17389, 17390, 17391
Statutes 1982, Chapter 689, Statutes 1984, Chapter 584,
. Statutes. 1986, Chapter 1124, Statutes 1987, Chapter 655,
Statutes 1996, Chapter 277
Clovis Unified School District, Claimant

Dear Mr. Johnston:
The draft staff analysis for this test claim is enclosed for your review and comment.
Written Comments

@ Any party or interested person may file written comments on the draft staff analysis by
Thursday, August 28, 2008. You are advised that comments filed with the Commission are
required to be simultaneously served on the other interested parties on the mailing list, and to be
accompanied by a proof of service. (Cal. Code Regs,, tit. 2, § 1181.2.) Please note changes to
the mailing list. If you would like to request an extension of time to file comments, Please refer
to section 1183.01, subdivision (c)(1), of the Commission’s regulations, '

Hearing

This test claim is set for liearing on Friday, September 26, 2008, at 9:30 a.m. in Room 447,

State Capitol, Sacramento, CA. The final staff analysis will be issued on or about e

September 12, 2008. Please let us know in advance if you or a representative of your agency
will testify at the hearing, and if other witnesses will appear. If you would like to request
postponement of the hearing, please refer to section 1183.01, subdivision (c)(2), of the
Commission’s regulations.

_ Please contact Eric Feller at (916) 323-8221 with any questions.

Sincerely,

4/%4«/‘*

PAULA HIGASHI

Executive Director

Enclosures
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Hearing Date: September 26, 2008
T\MANDATES\2002%c\02-tc-04\c\dsa. doc

ITEM

TEST CLAIM
DRAFT STAFF ANALYSIS

Education Code Sections 17387, 17388, 17389, 17390, 17391

Statutes 1982, Chapter 689, Statutes 1984, Chapiier 584, Statutes 1986, Chapter 1124,
Statutes 1987, Chapter 655, Statutes 1996, Chapter 277

Surplus Property Advisory Committees
02-TC-36

Clovis Unified School District, Claimant -
EXECUTIVE SUMMARY

This test claim alleges reimbursable state-mandated costs*for school districts to appoint,
supervise, and consult with a surplus property adwsory committee to assist in the adoption and
implementation of policies and procedures governing the usé or disposition of excess school
buildings or space in school buildings.

Staff finds that the réasoning of tHe Couit of Appeal in City of Merced v. State of California,’
and of the Supreriie Coutt in ‘Kérn High School District,” applies 16 this claim, so it i5 not a state
mandate within the meaning of articlé XIII B, seétion 6 of the California Constitution. That s,
because there is no legal or practical compulsion for school district governing boards to
designate as surplus or transfer (sell, lease or rent) school district property, steff finds that there
is no state mandate to perform the activities in-the test claim statutes.

As an alternative ground for denial, staff finds that Education Code section 17388 is not a new
program or higher level of service. Claimant pled the test claim statutes beginning with Statutes
1982, chapter 689. The advisory committee’s formation, however, was first enacted in 1976
. (Stats. 1976, ch. 606, Ed. Code, §§ 10651.1 et seq.). Although this program was not included in .
. the 1976 reorganization of the Education Code (Stats. 1976, ch: 1010), it was enacted again in
1977 (Stats. 1977, ch: 36, § 448, Ed. Code, § 39384 etseq.) and amended-in 1580 (Stats. 1980,
ch, 1354). Because section 17388 provided for the formation of the advisory committee before

the 1982 test claim statute, staff finds that section 17388 is not a new program or higher level of
service. o o

Recominendation

Staff recommends that the Cqmiﬁission adopt this analysis to deny the test claini.

' City of Merced v. State of California (1984) 153 Cal.App.3d 777.
2 Department of Finance v. Commission on State Mandates (Kern High School Dist,) (2003)

@ 30 Cal. 4th 727.

02T C-36, Swr p{m P: operir Advisory Committees
Draft Steff Analysis
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STAFF ANALYSIS @

Claimants

Clovis Unified School District

Chronology :

6/25/02 ~  Claimant Clovis Unified School District files test claim
7/25/03 . Department of Finance files comments on the test claim
8/15/03 Claimant files rebuttal comments on the test claim
7/29/08 Commission staff issues draft staff analysis
Background

* This test claim alleges a state-mandate for school districts to appoint, supervise, and consult with
a surplus property advisory cormmittee to assist in the adoption and implementation of policies
and procedures governing the use or disposition of excess school property.

Test Claim Stgtutés

The intent behind the test claim statutes 1s expressed by the Legislature as follows:

It is the intent of the Legislature that leases entered into pursuant to this chapter

provide for community involvement by attendance area at the district level. This

community involvement should facilitate making the best possible judgments .

about the use of excess school facilities in each individual situation. ' g

It is the intent of the Legislature to have the commiimity involved before decisions
are made abouit school closure or the use of surplus space, thus avoiding
community conflict and assuring building use that is compatible with the
community’s needs and desires. (Ed. Code, § 17387.7

? The original legislative ifitent lariguage (Stats. 1976, ch. 606 & Stats. 1977, ch. 36)) stated: “(a) .-

""TTt is the intent of the Legislature that school districts be authorized under spetified procedures to
malke vacant classrooms in operating schools available for rent or lease to other-school districts,
educational agencies, governmental units, nonprofit organizations, cornmunity agencies,
professional agencies, commercial and noncommercial firms, corporations, partnerships,
businesses and individuals. This will place students in close relationship to the world of work,
thus facilitating career education opportunities.

(b) Itis the intent of the Legislature that priority in leasing or renting vacant classroom space be

given to educational agencies, particularly those conducting special education programs. It is the

intent of the Legislature that such procedures provide for community involvement by attendance

area and at the district level. This community involvement should facilitate making the best

possible judgments about the use of excess school facilities in each individual gituation. 1t is the

intent of the Legislature to have the community involved before decisions are made about scheol

closure or the use of surplus space, thus avoiding community conflict and assuring building use - Q

02-TC-36, Surplus Property Advisory Committees
' : Draft Staff Analysis
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The original 1976 legislation (Stats. 1976, ch. 606, Ed. Code, §§ 10651.1 et seq. ).} in addition to
creating the advisory committee, repealed a prohibition against joint occupancy of school '
buildings used for classroom purposes. The intent of the bill was to help districts affset revenne
losses due to declining enrollment. The revenug from renttng unused facilities could be used to
supplement the school districts’ regular educational program.’

The test clann statute that créates-the advisory committee has changed very little since its first
enactment.® It authorizes the schoo} district to appomt a district advisory committee to help -
develop “districtwide policies.and procedures governing the use or disposition of school .
bulldmgs or space in school. bmldmgs which is not needed for school purposes.” The school
district is required to appoint the advisory committee “prlor to the sale, lease, or rental of any -
excess real property, except rentals not exceeding 30 days.™

The advisory comm.tttee has seven to 11 members that represent the ethnic, age- group, and
socioeconomic composmon of the dlstrmt Bs well as the businéss eommumty, landowners or

renters, teachers admlmatrators parents and pérsons with expernse in specified ares
(§ 17389) 2

" According to ‘E"e'otion 173 90 the advisofy colnr'n:i'ttee-shall perform the followin'g duties:

district to detem:lme the amount of surplus space and real property

(b) Estabhsh a pnonty list of use of surplus space and real property that will be
aoceptable to the communiity..

(c) Canse to have circulated. throughout the attendance area a priorityist of
surplus space and real property and provide for: heanngs of community input to

that is compatible-with the commumty g néeds end desn*es ” (Former Ed. Code § 393 B4, Stats
1977, ch. 36, § 448.) '

* The test claim statutes were ﬁrst enacted in 1976 (Stats. 1976 ch. 606, Ed. Code, §§ 10651.1 et
seq.) but were not anluded inthe 1976 reorgamzanon of the Education, Code (Stats 1976, ch.

- 1010), They were enacted agamm 1977 (Stats. 1977, ch 36, § 448 Ed Code, § 39384 ot seq)
and were arnended i 1980 (Stats 1980 oh 1354)

As pled by clmmant, the test claim statutes Were moved (to former 8§ 39295 et seq ) and
amended again in 1982 (Stats. 1982, ch. 689) and amended again by Statutes 1984, chapter 584,
- Statutes 1986, chapter 1124, and Statutes 1987, chapter 655, They were moved to their present
. location-(§§-17387 et seq.)in 1996 {Stats. 1996, ch: 277) :

3 Assembly Office of Research, Analysis of Assembly Bill No 2882 (1975-1976 Reg. Sess. ) as
amended J une 9 1576 (conourrenoe in Senate amendments) o

1980, ch. 1354, former Ed. Code § 36384 ef seq ) but was amended back in by Stafiites 1982
chapter 689,

7 Ibid,

B All references are to the Education Code unless otherwise indicated,

02-TC-36, Swplus Property Advisory Committees
) : Drajt Staff Analysis
215




the committee on acceptable uses of space and real property, including the sale or
lease of surplus real property for child care development purposes pursuant to
Section 17458.

(d) Make a final dete.rmmatmn of limits of toler ance of use of space and real -
property. .

(e) Forward to the district govemlng board a report recommendmg uses of
surplus space and real property -

Section 17391 states that the “govemmg board may elect not to appoint an advisory committee

in the case of a lease or rental to a private educational institution for the purpose of offering
" summer school in & facility of the district.”

The Advisory Committee in other Statutes

In addition to appointment of the advisory committee for the purpose stated in the test claim
statutes (“prior. to the sale, lease, or rental of any excess real property, except rentals not

exceeding 30 days™ § 17388) the committee may be used in acquiring pmperty Section 17211
- provides:

Prior to commencing the acquisitiou of real property for a new schoolsite or an
addition to an existing schoolsite, the govermng board of 2 school district shall
evaluate the property &t & public hearing using the site selection standards
estabiished by the State Department of Education pursuant to subdivision (b) of
Section 17251, The governing board may direct the district's advisory
committee established pursnant to Section 17388 to evaluate the praperty
pursuant to those site selection standards and to report its findings to the
governing board at the public hearing. [Emphasis added.]

Additionally, a district governing board that seeks to sell or lease surplus real property may first
offer the property to a “contracting agency™ (§ 17458), which is an entity that is authorized to
establish, maintain, or operate services pursuant to the Child Care and Development Services Act
(see § 8200 et seq., including the definition of “contracting agenoy” in § 8208, subd. (b)).

. Specified conditions. miist be met in order to offer the property under. the Act, including hearings

- by the advisory committee: “No sale or lease of the real property of any school district, as
authorized under subdivision (a), may ocour until the school district advisory committee has held
“hearings pifsuant to sabdivision () of Section 17390.” (§ 17458, subd. (b)); Emphasis added.)

Schoo!-District Surplus Property Law

‘ '_The test claim statufes apply only to dlsposal of surplus or “excess real property™
of school district surplus property law is warranted. , -

=3 so a discussion

" Generally, school district governing boards have power to sell or lease “any. rea.l property
belonging to the school district ... which is not or will not be needed by the district for school
classroom buﬂdjngs at the time of delivery of title or possession.” (§ 17455.)

? Education Cede section 17388,

- 02-TC-36, Surplus Property Advisory Commiitees
Draft Staff Analysis
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In additionto using surplus property for childcare facilities. chscussed above (§ 17458), the
governing board may sell surplus property for less than fair market value to & park district, elty
or county for recreational purposes or open-space purposes under certain conditions (§ 17230).1°

Most transfers of school-district surplus property fall under the Nayler Act, " which governs
offers to sell or lease scheolsites’? to public agencies (“Notwithstanding Section 54222 of the
Government Code™)."® The Act also goverris retention of part of a schoclsite, sales price or rate
- of lease, public agencies buying of leasing the land, maintenance by public agencies, uses of the
land, reacquisition by the. school district, and limitations on the iight of acquisition or lease.

The legislative intent of the Naylor Act is “to allow school districts to recover ftheir investment in
surplus property while making 1t possible for othér agéncies of government to acquire thie
property and keep it avallable for playground, playing field or.other outdoor recreational and
open-space purposes.” * In accordance with this intenf, the Naylor Act apphes to schoolsites in
which all or part of the land is used for a sehool playground playing field, or other outdoor
recreational purposes, and’ open—sPace land parheulauly su.lted for 1ecreat10na] purposes and has
been used for one of these purposes for at least eight years before the governing board decides to
sell or-lease the schoolsite (§ 17486). The Act also applies if no other available pubholy owned ..
land in the vicinity of the sehools1te would be adequate to meet the emstmg and foreseeable
needs of the community for outdoor reereahonal and open—spaee purposss, as determined by the
purchasing or leasing pubhc agency (Ibzd)

School districts with more than 400,000 pupils in average daily attendance are not included in
the Naylor Act.(§ 17500), and it does not apply if other public agencies do not wish to purchase
the surplus land (§ 17493, subd. (b)) Also, s sehool district may exempt property from the Act
under certain conditions'(§ 17497) :

Claimants® Position

Claimant alleges that the test claim statutes constitute a reimbursable mandate under
article XIII B, section 6 of the California Constitution because they require claimant to:

A) Develop, adopt and implement policies and procedures for eommumty
. involverment i in the dlSpOSl‘Ean of school bulld:lngs or space in school biildings

"% Section 17230 gtites that it is in addltlon to Tequireifients plaeed of school districts pursuant to" "

Section 54222 of the Govérnment Code, which réquires making written offers to specified -

government entities when selling surplus land. The entities to which the offers are made depend
on the intended or suitable purpose for the.iand.

"' Education Code sections 17485-17500: For the Supreme Court’s summary and mterpretauon
of the Naylor Act, see City ofMaorpark v. Moorpark Unified School Dist. (1991) 54 Cal.3d 921.

12 Schoolsite is deﬁned in the Naylor Act as “a parce] of land, or'two or more conuguous parcels,
which is dWwned bya sehool distriet.” (§ 17487.)

1 Section 542.22 of the Government Code requires, when selling surplus land, making written
offers to specified government entities, depending on the land’s intended or suitable purposes.

' Education Code section 17485,
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which is not needed for school purposes prior to the sale, lease, or rental of @
_any excess real property, except rentals not exceeding 30 days pursuant to

_ Education Code Section 17388,

B) Appoint, supervise and. consult with a district advisory committes established

~ to advise the governing board in the use and disposition of surplus space and

real property, pursuant to Education Code Section 17388. ,

C) - Appoint an advisory committee consisting of not less than seven nor more
than 11 members, and that is representative of each of the criteria required by.-
Education Code Section 17389.

D)  For the sthool district advisory committee appointed pursuant to Education
Code Sectron 17388 to melement all of the following’ dutles pursuant to
Education Code Section 17390:

1) Review the prcgected school enrollment and othier data as provided by the
district to detérmine the amount ‘of surplus space and redl property;

2) Estabhsh & priority list of use of surplus space and real property that will
be aocoptable to the commumty,

k)] Cuoulate throughout the attendante aréa e priority st of surplus space
and real property and provide for hcarmgs of oommumty input to the
committe¢ dn acceptable uses of space and real propetty, including the
sale or lease of surplus real property for child care dévelopment purposes

- pursuant to Section 17458;.
4) Make a final determination of hrmts of tolera.nce of use of space and real

property; and @
5) Forward to the district governing board a report reoommendmg uses of

surplus space and real property, pursuant to education Code Section 17390
(e).

Claimant estimates that 1t will incur more than $1000 in staﬁf'mg and other costs to melemont
these duties.

. Claimant, in its August 2003 comments, argues that the July 25, 2003 comments by the
Department of Finance should be excluded because- thcy are not accompamed by a signed

~ declaration that the comments ars true and complete to the best of the representative’s personal
_ konuwledge or information and belief, as required by section 1183.02(d) of the Commissicn’s -
reguletions.'® Claimant.also argues that (1) the appointment of an advisory committee is not

13 Section'1183.02, subdivision (d), requires written responses fo be signed at the end of the
document, under penalty of perjury by -an authorized representative of the state agency, with the
declaration that it is frue and compleéte to the best of the representative’s personal mowledge,
information, or belief, and that any assertions of fact are to be supported by documentary
evidence. Determining whether a statute or executive order constifutes a reimbursable state-
mendated program within the meaning of article XIII B, section 6 of the Celifornia Constitution
is a pure questiodi of law (County of San Diego v. State of Cdlifornia (1997) 15 Cal.4th 68, 109).
Thus, factual allegations rdised by a party regarding how a program is lmplemented are not-relied
on by staff at the test claim phase when recommending whether an entity is entitled to o Q

reimbursement under article XIII B, section 6: The Finance comments are regarding whether the
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discretionary; (2) A district does incur-costs in appointing a committee; and (3) that Finance is -
incorrect in stating that the district may use the proceeds resulting from the sale, lease or rental of
excess property to offset the costs of the committee.

State Agency Positions
The Department of Finance;, in 1ts July 2003 comments states;

[W]e believe that.a school district’s appointment of a Surplus Propcrty Adv1sory

Committee is the result of a discretionary action taken by the governing board of

the district. As a result, we conclude that the cited State laws do not create a

State-mandated réimbursable activity; therefore the test clairm should be denied.
Finance elaborates that it finds nothing in the statute that directs the governing board to sell,
lease or rent excess real property. And according to Finance; “even though a district is required
to appoint.an advisory board-prior to the sale, lease or rental of excess. property, itis a local
dlscretlouary action that caused the requirement of an advisory board, not a State-mandated
activity.”

" Finance also states that it does not believe a disfrict would ineur eny costs due to the statute, and
that in the absence of the requirement for an advisory committee, a district facilities or business
manager.and staff would perform all or similar duties specified of the advisory committee in the
normal conduct of good school district pohc]es Finally, Finance believes that should 2 district
incur costs in’ complymg with the t&st claim statutes, that it may usé the proceeds from the sale,
lease or rental of excess propezty to offset the costs

@ Discussion

The courts have found that article XIII B, section 6 of the California Constitution!’ reco%mzcs
the state constitutional restrictions on the powers of local government to tax and spend.”” “Tts

Commission should approve this test claim and are, therefore, not stricken from the
administrative record

'® Bducation Code'séction 17462 requl.res the proceeds from the sale of surplus school district
property to be used for “capital outlay or Tor costs of maintenance of school distiict property that ~ -
" the goveming board-of the scho6] district determmes will not recur within a five-year period.” = -

17 Article XTI B, section 6, subdivision (a), (as aménded in Nov. 2004) prov1des

(a) Whenever the Leglslature or eny state agency mandates a new program or
higher level of service on any local government, the State shall prowde a
subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the following mandates: (1) Leglslahve
mandates requested by the local dgéncy affécted. (2) Legislation: defining a new
crime or' changlng ah existing definition '6f a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially .
mplementmg legislation enacted priorto J anuary 1 1975.

@ '8 Kern High School Dist., supra, 30 Cal.4th 727, 735.
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purpose is to prechude the state from shifting financial responsibility for carrying out S &
governmental functions to local agencies, which-are ‘ill equipped’ to assume increased financial
respons1b1hhes because of the taxing and spending lithitations that articles XIII'A and XIII B
3119
.impose.”™ A test claim statute or executive order may impose a reimbursable state-mandated

program if'it orders or commands a local agency or school district to engage in an activity or
task 2

In addition, the required activity or task must be-new, constltutmg a “new program, or lt must
create a “higher level] of service™ over the prewously required level of service. 2L '

The courts have defined a “program subject to article XTI B, section 6, 6f the California
Constitution, as one that carries out the govemmental function of prowdmg pubhc services, or a
law that imposes unique reqm_rements on local apericies ot school districts to implement a state
policy, but does not tpply generallyto all residents'and éittitiés in the state.? To determine if the
program is new or imposes a highef level of service; the test claim legilation mist be compared
with the legal feqiiremeénts in effect Jmmedmtely before thé eiiactment:of the test claim
legislation.®? A “hipher level of service” occurs when the new “requirements were intended to |

.+ ...zprovide:an enhanced service.io the publia.”?

'Finally, the newly requu'ed actnflty 0T mcreased level of service must impose costs mandated by
the state, : _

. The Corm:mssmn is, vested wﬂh exciuswe authonty to adjudicate dlsputcs over the existence of
state-mandated programs within the meaning of article XTII B, section 6. 26 In making its
- decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

¥ County of San Diego v. State of California (County of San Diego)(1997) 15 Cal.4th 68, 81,
2 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

2 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878

(San Diego Unified School Dzst ) Lucia Mar Umﬁea’ Schoal Dzsb zcr i Homg (1988) 44 Cal 3d
- 830, 835-836 (Lucza Mar) .

" 2 San Dzego Umf sd School Dzst supra 33 Cal.4th 859, 874 (rca.fﬁrmmg the test se‘c oitt in
County of Los Angeles'v. State of Califorria (1987) 43 Cal.3d 46, 567 Lucia Mar, .s'upra, 44
Cal.3d 830, 835).

3 San Diego Umﬁed Schiool Dz.s't supra, 33 CaI 4th 859, 878 Lucza Mar, supra 44 Cal.3d. 830,
- 835.

% San Diego Unified., School Dist, Supm 33 Cal 4th 859 878

3 County of Fresno- . Srate of California (1991) 53 Cal3d 482 487 County of Sonoma V.
Commission on State Mandates (2000) 84 Cal:App.4th 1265; 1284 (County of Sonoma);’
Government Code sections 17514 and 17556,

2 Kinlaw v. State of California (1 951) 54 Cal.3d 326 331-334; Govsmment Code sections

17551,17552. . e
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“equitable remedy to cure the perceived unfalmoss resulting from political decisions on funding
L omdd
priorities.

I. Are the test claim statutes state mandates within the meamng of article X[II B, section 6
of the California Constitution?

A test claim statute may impose a reimbursable state~mandated program if it orders or commands
a local agency or school disirict to engage in an activity or task.”® The issue is whether the test
claim statutes mandate a school district to form an advisory committee to perform specified
duties.

As g preliminary matter, staff finds that the test claim statiites that require discussion dre sections
17388, which forms the advisory committee, and 17390, which enumerates its duties (see pp. 3-
4}, The remaining statutes merely define the.advisory committee’s scope, in-that they specify the
membership of the advisory committee (§ 17389); and excuse its formation for a.spécified:
purpose (§ 17391). Thus; the sole issue is whether sections 17388.and 17390 constitute a state
mandate. Section 17388 reads: . .

The governing board of any school dlstnct may, and the govcmmg board gfeach -
school district, prior 16 the. salo lease, or réntal of dny excess feal property, except
rentals not exceeding 30 days, shall, appoint & district advisory’ Comimitee to
advise the governing board in the development.of districtwide policies and

~procedures governing the use or.disposition of school buildirigs or space in school
. buildings: which is not needed for school purposes. (§ 17388.)

The plain language of this single- sontence statute indicates two things. First, that the governing
board may form.an edvisory commiittee. And second, that prior to the sale, lease, or rental of any

excess real property. (except rentals not exceeding: 30 days) the. govemmg board shall appoeint an
advisory committee.

As to the first part of the seiftence (formation of the commlttee when there is ng’ excess Property),
the plain meéning the word “may” indicates that section 17388 is not mandatory An appellate
court decision confirms this interpretatiofi. The case, San Loz érizo Valley Commurity' Advocates

fm Responsible Educ. v. San Lorenzo Valley School Dist.,” invelved a school-distiict-acoused of -

. failing to comply with various statutes in closing two clemontary schools, The court- mterprotod
section 17388 as follows:. . _ R R

Given the ¢ircumstaficés here-with no surplus property theii proposed to be sold
leased, or rented within the ineaninig of the statute-the District's use of the
| comr_mttee was discretionary, not mandatory. (See § 75 [“may” is permissive;

27 C‘ounty of Sonoma supra, 84 Cal App.4th 1265, 1280, citing Ciry of San Jose v. State of

. California (1996) 45 Cal. App.4th 1802, 1817.

28 Long Beach Unified School Dist, v, State ofCalzfm nia (1990) 225 Cal.App.3d 155, 174.
2 Educatlon Code section 75: “”Shall’ is mandatory and ‘may’ is permissive.”

0 San Lorenzo Valley Community Advocates for Responsible Educ. v. San Lorenzo Valley
School Dist. (2006) 139 Cal.App.4th 1356 (“San Lorenzo Valley?).
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“shall” is mandatory].) Because the SPAC [surplus property advisory committee] ' @
was not a statutorily mendated committee, the District was not bound by the
statutory requirements for its composifion or duties.”’

Based on the plain language of section 17388, end the interpretation of it by the San Lorenzo -
Vailey court, staff finds section 17388 is not a state mandate within the meamng of article
XIII B, section 6 if there is no surplus property involved.

The second part of section 17388 states that Before the- sale, lease, or rentdl of any excess real
property (except rentals not exceeding 30 days) the governing board shall appoint an advisory
com._n:gittee. The issue is whether this is a state mandate.,

In 2003, the Califorriia Supreme Court, in the Kern High School Dist. case,” considered the
meaning of the term “state mandate” as it appears in article XIII B, section: 6 of the Califorria
Constitution. In" Kérn, school districts participated in various eduation-reldted programs that
were funded by the stdte and federal government. Each of the underlying funded ptograms
required school districts to establish and use school site councils and advisory committees. State
open meeting laws later enacted in the mid-1990s required the school site councils and adwsory
bodies o post & nohce and an agenda of their meetings. The school disiricts requested
reimbursement for the notice and agenda costs pursuant to article XTI B, section 6.

In analyzing the concept of “state mandate,” the court reviewed the ballot materials for article
XTI B, which defined state mandate as “something that a local gevernment entity.is required or
forced to do" and “requirements mlposed on local governments by legislation of éxecutive
orders.” C :

The Kern court also reviewed and affirmed the holdmg of C‘zty of Merced v. State of California,®®
where the city, under its'eminent domain authority condemred privately owned real property and
was required by statute to compensate the property owner for the loss of business goodwill.
Upon review, the Supreme Court determined that, when analyzing state mandates, the underlying
program must be reviewed to dctarmme whether the claimant’s participation in the underlying
program is voluntary 0T legally compelled % The Kern court stated: -

- In City of Mérced, the city was u.ndel_' 1o legal compulsion te resort to eminent
dotiiain-but when it elected fo empléy that means of iicqm'ring propefty, its.
obligation to compensate for lost business goedwill was rot » reimbursable stats.
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, lf & school district elects to partlmpate in or continue

3! San Lorenzo Valley, supra, 139 Cal.App.4th 1356, 1419.
% Kern High School Dist, supra, 30 Cal4th 727.
33 1d, at page 730.
3 Id. at page 737.
. ¥ City of Merced v, State of California (1984) 153 Cal.App.3d 777.
36 " Kern High School Dwr supra, 30 Cal.4th 727, 743,
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participation in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requ:remenis related to
that program does not constitute a reimbursable state mandate ?’ (Emphas1s in
original.) ~

Thus, the Supreme Court held as follows:

[W]e reject claimants® assertion that they have been legally compelled to incur _
notice and agenda costs, and hence are entitled to reimbursement from the state,
based merely upon the circumstance that notice and agenda provisions are
mandatory elements of education-related programs in which claimants have
participated, without regard fo whether claimant's participation in the under lymg
program is voluntary or compelled®® [Emphasm added.]

Based on the plain language of the statutes creating the underlying education programs in Kern
High School Dist., the court determined that school districts were not legally compelled by the
state to establish school site councils and advisory bodies, or to participate in eight of the nine
underlying state and federal programs and, hence, not legally compelled to incur the notice and
agenda costs 1equ1red uuder the open meetmg laws.

One of the underlying programs the Supreme Court Cl.ISCUSSGd in Ker n was the AmBI'lCEIl. Indian
Early Childhood Education Program (Ed. Code § 52060 et seq.) which, as part of participation,

requires:a districtwide American Indian advisory comm.lttee for Amerlcan Indian early childhood -
eduea‘aon The court stated:

Plainly, a school dlstnct’ 8 mmal and continued par‘aclpanon in the program is
voluntary, and the obligation to establish or maintain an advisory committee
arises only if the district elects to participate.in, or continue to participate in, the
program, . [T]he obligation to establish or maintain & site council or advisory
com[mttee arises ouly ifa dlsmct elects to participate in, or continue to partlclpate
in, the parhcular pro gram

In this claim, as w1th the eminent domam in City of Merced and the advisory committee in Kern

" High School Dist., there is no state requirement for the school district to declare property surplus
- OT excess, or to participate in what the Kern court calls the “underlying program.” It.is the local

school district officials who make the triggering decision to designate property as surplus or
transfer it. Therefore, there is no legal compulsion that creates a state mandate.

In addition to the test claim statutes, the other school district surplus property statutes do not

. legally compel property to be designated as surplus or excess, or to be transferred. For example,

the Naylor Act (§§ 17485-17500) states that “The governing board of any school district may
sell or lease any schoolsite containing land described in Section 17486, and, if the goveming

7 id
8 14 at 731.
3 14 at 744,

“0 San Diego Unified School Dist,, supra, 33 Cal 4th 859, 880.
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board decides to sell or lease such land, it shall do so in accordance with this article.”! A

second example is inEducation Code section 17458, which fequires the advxsory committee to
hold hearings before selling or leasing real property to contracting agencies under the Child Care
and Development Services Act (see p. 4 above). But there is no requirement to sell orlease the
property, as stated in part; “[T]he governing board of any school district ... seeking to sell or

lease any real property it deems to be surplus property may first offer that property for sale or

. lease to any contracting agency, as defined in Section 8208 of the Educatiohi Code, pursuantto
the following conditions ...”** Oné of the conditions is the advisory cominittée hiéaring, which is

contingent on the initial demsmns to deem the property surplus a.nd offer it to d contractihg
agency. - -,

Legal compulsion aside, in the Kern Hzgh School Dist. case, the Ca.llforma Supreme Cowrt found
that state mandates could be found in cases of practical compulsion on the local entity when a
statute u:nposes “ceftain and severe penaltiss such as double taXation or other drédconian
consequerices”® o5 figt patticipétirig in the pfograms. The-coust dlso deéscribed: practxca[

compulsion as “a substantial Eanalty (mdependent of the prograin furidsat 1ssue) for not
complying with'the gtatiite,”

Claimant, in August 2003 rebuttal comments argues that school dlstmcts are practlcally
compelied to use the adwsory com:mttee as follows

) ‘T}:us argument 18 pure nonsense and suggests that school dlsfncts should permit
thie undentilization of district assets. Migrating populatlons changes in the
population density of school age children, and other socio-economic conditions
dictate the séle or dlSplSEll of surplus‘school propeity. The decision to-act'is not
discretionary; ‘démographic corditiorns beyond the €ontrol of governing boards
dictate those decisiotis: " And once the decision is-dictated, the appointment of s an
advisory committee is-a mandsted acmnty for which feimbursement is requu'ed

Local govemments could make the same argument about use of emment domam at 1ssue in City
of Merced, i.e., that conditions beyond the control of local government mike the usé of eminent
- domain hecessary. - The City of Meérced court, howsvet; did not find this a compelling reason for
+ makingthe cost:of émiiient domain reimbursable. The decision to invoke emmcnt domam, just

like the deczsmn to demgnate property ds surplus, is made at the 1ocal Ievel

f Educatxon Code sec’non 17488

42 Educatlon Code section 17458, Emphasxs added.

B Kern Hzgh School Dist., .s'upra, 30 Cal.4th 727, 751.

“ 1d atp. 731, |

45 Letter from claimant, August 18, 2003, page 2.

4 Cf. San Diego Unified School Dist., supra, 33 Cal.4th 859, 880.
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severe penalties such as double taxation or other draconian consequences™’ for school districts’
failing to designate or transfer property as surplus or excess,

Therefore, staff finds that the reasoning of City of Merced and Kern High School Dist. control
this claim. That is, because there is no legal or practical compulsion to designate as surplus or

- transfer (sell, lease, or rent} school district property, neither formation of the advisory committee
(§ 17388), nor its activities (§ 17390), are state mandates imposed on a school district,
Accordingly, the test claim statutes (§§ 17387-17389) do not constitute a state mandate on
school districts within the meaning of article XIII B, section 6 of the California Constitution.

@ There is no evidence in the record of practical compulsion, in that there are no*‘certain and

II. Does Education Code section 17388 constitute a new program or higher level of
service?

AS an alternative ngound for denial, staff finds that section 17388 1s not a new program or higher
level of service. ™ Claimant pled the test claim statutes starting with Statutes 1982, chapter 689.
The advisory committee statute, however, was first enacted in 1976 (Stats. 1976, ch. 606, Ed.
Cocle §§ 10651.1 et seq) Although it was not included in the 1976 reorganization of the

" Bdieation Code (Stats '1976, ch. 1010), it was enacted again in 1977 (Stats. 1977, ch. 36, § 448,
Ed. Code, § 39384 =t seq.) and amended in 1980 (Stats. 1980, ch, 1354).

The 1977 statute, former section 39384, subdivision (¢), read as follows:

Lb oz - The governing board of any school district may, and the governing board of each
: p school district, prior to the sale, lease, or rental of any excess real property, except
: @ rentals not exceeding 30 days, shall, appoint a district advisory committee to
advise the governing board in the development of districtwide policies and
procedures governing the use or disposition of school buildings or space in school
buildings which is not needed for school purposes.

Because this statute provided for the formation of the advisory committee before the 1982 test

claim statute pled by claimant, staff finds that section 17388 is not a new program or higher level
of service.

CONCLUSION

For thc FERSONS dlscusscd above staff finds that the test claim statutes (Ed. Code 88 17387, '
17388, 17389, 17390, 17391) are not a reimbursable state-mandated program within the meaning -
of article XIII B, section 6 of the California Constitution and Government Code section 17514,

Recommendation

Staff recommends that the Commission adopt this analysis to deny the test claim.

47 Kern High School Dist, supra, 30 Cal.4th 727, 751.
® San Diego Unified School Dist,, supra, 33 Cal.4th 859, 878, Lucia Mar, supra, 44 Cal.3d 830,

@ 835-836.
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2200 Sunrise Boulevard, Suite 220 o . S
Gold River, CA 95670 - Fax:- (216) 852-8978
Mr. Joe Romboid )
Schiool Innovations & Advecacy Tel.  (916) 669-5116
11130 Sun Center Drive, Suite 100 S -

" Rancho Cordova, CA 95670 Fax: (B88)487-6441
Mr. David Cichellar o .
California Schodl Management Group Tel:  (208) 834-0556
3130-C Iniand Empire Blvd. B
Ontario, CA 91764 Fax: {209) 834-0087




'

Ms. Ginny Brummels

State Controller's Office (B-08) ' Tel: (916).324-0256

Division of Accounting & Reporting

301 C Street, Suite 500 Fax: (916) 323-8527
@cramento, CA 95816 .

Ms. Susan Geanacou

Department of Finance (A-15} Tel: (916) 445-3274

915 L Street, Suite 1190 . .

Sacramente, CA 95814 . . Fax: (916) 324-4B88

Ms. Jeannie Oropeza

Department of Finance {A-15) Tal: (916) 445-0328
Education Systems Unit
915 L Strest, 7th Floor Fax: (918) 323-9530

Sacramento, CA 95814

Ms. Jolene Tollenaar

MGT of America . Tel  (918) 712-4490
455 Capltel Matl, Suite 80D : o e fdaan .
Sacramentoc, CA 85814 Fax:  (916) 290-0121

Mr. Keith B. Petersen Claimant Representative
SixTen & Assoclates Tal: (916) 565-6104
3841 North Freeway Bivd., Suite 170 ' »
Sacramenta, CA 95834 . ‘ Fax: [916)564-6103 .
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Augué.{za, zoo'a' : - RECEIVED

- SEP ¥ 3 ponq
. - COMMISSION ON
Ms. Paula Higashi QTATF I\IIANHATF;@;
Exscutive Diractor A
Commission on-State Mandates

980 Ninth Street, Suite 300 : : _
Sacramento, CA:.85814 : LT

Dear Ms. Higashi:

As requested in your letter dated July 29, 2008, the Department of Finance has reviewed.the

draft staff analysis for test claim No. 02-TC-38, Surplus Property Advisory Committee, submitted

by the Clovis Unified School District. Based on our review, we concur with the draft staff

@ analysis's recommendation to deny the test claim since the test claim statutes are not a
reimbursable state-mandated program. As indicated in cur letter submitted on July 25, 2003,

we believe that a school district's appointment of a Surplus Property Advisory Committee is the

result of a discretionary action taken by the governing board of the district.

As required by the Commission’s regulations, we are-including a "Proof of Service” indicating
that the parties included on the mailing list which accompanied your July 28, 2008 letter, have
been provided with copies of this letier via either United States Mall or, in the case of other
State agencues Interagency Mail Serwce :

_Ifyou have any questlons regardmg thts letter, please contact Lenm Del Castlllo Prlnmpal
Program Budgsf Analyst, at (916) 445-0328. -

Attachment
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Atf_echmentA - A ‘ N - @
DECLARATION OF LENIN DEL CASTILLO '
DEPARTMENT OF FINANCE

CLAIM NO, 02-TC-36

1. | am currently, employed by the State ef California, Department of Finance (Finance), am
familiat with the duties of Finance, and am authorized to make this decleretlon on behalf
of Flnence

2. We concur that the sectlons relevant to this claim are accurately quoted in the test claim

submitted by claimants and therefore, we do not restate them in this declaretlon

| certify under. penalty of perjury that the facts set forth in the foregoing -are true and corract of
my own knowledge except as to the matters therein stated as mformatlon or belief and asto

these matters, |.believe them to be true

Uon oz o o *:fi,_.._z“’n.)\/%ﬂ @

Lenin Dal Castillo

at Sacramenic, CA
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PROOF OF SERVICE

Test Claim Name:  Surplus Pfoperfy Advisory Committees

Test Claim Number: 02-TC-36

[, the undersigned, declare as follows:

| am employed in the County of Sacramento, State of Califernia, | am 18 years of age or o]der
and not a party to the within entitled cause; my business address is 915 L Street 7" floor, B

Sacramento CA 25814,

On August 28, 2008, | served the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof: (1) to claimanis and nonstaté agencies enciosed in a sealed envelope with postage
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state
agencies in the normal pickup location at 915 L Street, 7" fioor, for Interagency Mail Service,

addressed as foliows:

A-16

Ms. Paula Higashi, Executive Director

Commission on State Mandates

. 980 Ninth Street, Suite 300
Sacramento, CA 95814

Facsimile No. 445-0278

Sixten & Associates

Attention: Keith Petersen

5252 Balboa Avenus, Suite 807
San-Diego, CA 92117

Mandated Cost Systems, Inc.
Attention: Steve Smith

2275 Watt Avenue, Suite C
Sacramento CA 95825

Ms. Sandy Reynolds
Reynolds Consulting Group, Inc.
P.O. Box 894058

Temecula, CA 82589

Girard & Vinson -

Attention: Paul Minney

1676 N. California Bivd., Suite 450
" Walnut Creek, CA 85495

Steve Smith Enterprises.
Attention: Steve Smith
.2200 Sunrise Bivd., Suite 220
Gold River, CA 95670 -

- Education Mandated Cost Network

C/O Schaol Services of California
Attention: Robert Miyashiro
1121 L Strest, Suite 1060
Sacramento, CA 95814

* Ms. Ginny Brummels

State Coniroller's Office
Division of Accounting & Reporting

- . 3301 C Street, Suite 500

Sacramento, CA 95816

San Diego Unified School District

‘Attention: Arthur Palkowitz
..4100 Normal Strest, Room 3159

San Diego, CA 92103-2682 _

California Teachers Association
Attention: Steve DeFue
2921 Greenwood Road

Greenwood, CA 95835

Clovis Unified School District
Attention: Michael Johnston
1450 Herndon

Clovis, CA 93611-0599

Mr. Jim Spano

State Controlier's Office
Division of Audits .

300 Capitol Mall, Suite 518

‘Sacramento, CA 95814
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Mr. Abe Hajela’

School Innovations and Advocacy
11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 95670

Mr. Steve Shields
Shields Consulting Group, Inc.
1636 36th Strest
Sacramento, CA 95816

Mr. Joe Rombold

School Innovations & Advocacy
11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 95670

Ms. Jolene Tollenaar

MGT of America

455 Capitol Mall, Suite 600
Sacramento, CA 95834

Centration, Inc.

Aftention: Beth Hunter

8570 Utica Avenue, Suite 100
Rancho Cucamonga, CA 91730

Ms. Harmest Barkéchat

. Mandate Resource Services

5325 Elkhorn Blvd. #307
Sacramento, C_A 95842

Mr, David E. Scribner
Scribner & Smith, Inc.

- 2200 Sunrise Boulevard, Suite 220"

Gold River, CA 85670

Mr, David Cichella

California Schoc! Management Group

3130-C Inland Empire Blvd.
Ontario, CA 91764

- E-08

Department of Education
Attention: Carol Bingham

- Fiscai Policy Division”

1430 N Street, Suite 5602
Sacramento, CA 95814

| declare under pe’na'lt}; of perjury under the laws of the State ¢f Californja that the foregoing i is
true and correct, and that this declaration was executsd on Jfﬂﬂ&? at Sacramento,

California.

@ od@

Annetie Walte
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