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ITEM 10 

TEST CLAIM 
FINAL STAFF ANALYSIS 

Civil Code Section 2941 

Statutes 2000, Chapter I 013 (AB 996) 

Reconveyance of Deed of Trust and Mortgage Discharge Certificate (02-TC-41) 

County of San Bernardino, Claimant 

EXECUTIVE SUMMARY 

Bacl.;ground 

In 2000, the Legislature passed Assembly Bill 996, amending section 2941 of the Civil Code. 
The amendments to Civil Code section 2941 required county recorders to process and record 
deed of trust reconveyances and mortgage discharge certificates within two business days from 
the day of receipt. Prior law imposed no specific deadline for county recorders to process and 
record these documents. 

Claimant alleges that the test clairi1 statute constitutes a reimbursable state-mandated program, 
contending that "[p)rior to the enactment of the Chapter 1013, Statutes of2000, the county 
recorder was not legally required to stamp and record the full reconveyance or certificate of 
discharge within 2 business days from the day of receipt. Enactment of this statute has increased 
the duties of the county recorder, and requires the county recorder to provide a higher level of 
service for an existing program." 

The Department of Finance agrees with the draft staff analysis recommendation that the test ~ ~~ 
claim statute does not mandate a new program or higher level of service on county recorders ~~ 
within the meaning of Article X!Il B, section 6 of the California Constitution, and should . {! 
therefore be denied. ~ 

Staff finds that the test claim statute does not constitute a reimbursable state-mandated program, ' 
as it does not impose a new program or higher level of service on counties. Trust reconveyances ~ 
and mortgage discharge certificates were required to be process recorded before the 
enactment of the test claim statute. Thus, the test claim statu mere! y imposes a dead! ine, and / ·--.... - '· ~ 
does not mandate any new activities or provide any · e 
public. 

Conclusion 

Staff concludes that Civil Code section 2941, as amended by Statutes 2000, chapter 1013, does 
not impose a new program or higher level of service on counties and, thus, does not constitute a 
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the 
California Constitution. 
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Recommendation 

Staff recommends that the Commission adopt this analysis and deny the test claim. 
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STAFF ANAbYSIS. 

Claimant 

County of San Bernardino 

Chronology 

06/27/03 

07/09/03 

07/17/03 

01/08/07 

01/24/07 

02/09/07 

03/26/07 

Background. 

Commission r~celves test clai~ filing 
• , • •• ' , r • • ' 

Commission staff determines test claim is complete and requests comments · · 

Department of Fiharic~ fil<is ~esponse to testt:laiin 

Commission staff i~sues the draft staff an~lysis · · 
• ~ , ! _ t ~ j ' • . ' : - , T • • , ' : • • o ( , 

Department-of Finance submits comments on draft staff analysis 

Clainia.nt fiit;s cbminerits on draft' staff analysis 
,!', r • 

Commission issues final staff analysis and proposed Statement of Di::cision 
. . - ·• .. 

''I '. 

This test claim addresses the deadline at which co~rity'recorders must ptocess and record deed of 
trust reconveyances (rec~mveyan~es) and mortgage discharge certifi<;a,tes (gischarge certificates). 
Pursuant to Civil Code !:iection 2941, a mm:tgagee (the l~ndq,r) mu!:it exesute a c~rtificate qf .. 
discharge and record it or cause it to be recorded in the office of the county recorder withi_n :30 
days after the mortgage has been satisfied,. When a deed of trust has been satisfied the . 
beneficiary of the trust (the lender) shall execute 'and deliveho the trustee the 'original note ahd 
any other documents necessary to reconvey the deed of trust. The truste.e must then execute the 
full reconveyance and record or cause it to be recorded with the county recorder within 21 days 
of receipt of the original note, fees, and any other documents neceSsary for· reconveyance. 

Prior law required county recorders to process and record recdnveyances and discharge · 
certificates received from trustees and mortgagees, but did not impo,sy.(\ ~pecifi<:; deadlipe to . 
complete the~e tasks. Instead, Government Code section 27320 provides that "[t]he recorder, 
shall record it withot1t deJay ... " 1 r . ·. . . ' . .. . • ' ' ' ' 

' '' ' '' , ' ,I i , . ' ' ., ',1; .:·. -~ ' , , . , ' "' , 

The test claim legislation, Statutes 2000, chapter I 013 (AB 996), made various amendments to 
Civil Code section 2941 affecting mortgagees and deed oftrust beneficiaries? However, in 
regard to the claimant, the test claim statute requires county recorders to process and record 
reconvcyances and discharge certificates within two business days from the day of receipt. 
Specifically, Civil Code section 2941, subdivision (c), (formerly codified in subdivision (d)) 
states in relevant part: · 

1 Prior to the eriaet'ment'ofthe test claim'statute the Civil Code did-not address the specific duties 
of county recorders, instead the Civil Code referenced the Goverhmerit Cooe: ·. · 
2 · __ .::'· .. ' : .. ~ .. ,,, ~--· ,· ·:•. _ .. ,,' - ··:f·:_ i ,·. • • ~··· 

Civil.~ode section 2941, subgivision (d) asamended.in Statutes 2000, chapter 1013 defiried · 
.. , _,. I . . J " . ,/ · • I , , . . _ • 

"cause to be rec;ord~d" and "cause it to be recorded" as,pertaining to Ciyil Code section 2941 and 
. • !· . . ' ' ' ' . . . . . . . . . 

provided trustees the benefit .of speciJ'\c evidentii"fY pre~u/npti~ns: 
- . . - . ' 
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Within two business days from the d~y of~eceipt, if received in recordable form 
together with all required fees, the county recorder shall stamp and record the full 
reconveyance or certificate of discharge. · 

Claimant's Position 

Claimant, County of San Bernardino, contends that the test claim statute constitutes a 
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the 
California Constitution and Government Code section 17 514. The claimant asserts the test claim· 
statute mandates a new program or higher level of service, sta~ing: ... ,, .. 

Prior to the enactment of the Chapter 1013, Statutes of2000, the couJ1tY recorder 
was not legally required to stamp' arid record the full -~econveyance' or certificate 
of discharge within 2-busin:ess·days from the day of receipt. Enactment.ofthis 
statute has increased the duties of the COUI]ty recorder, and.requires the county 

. . .. ' . . . ' '' . 3 ' 
recorder to provide a higher level of service for an existing program. 

Additionally, claimant a~g~·es that t,he test clai~· st~tute '~cl~arly ~eets both tests that the 
[California] Supreme Court created in the [sic] County of Los Angeles v. State of California 
(1987) for determ_ining what constitutes a_reif!lbursable state mandated l.oc?l program."4 

The claimant further states that meeting the new'recfuirement of Civil Code section 2941,-as 
amended by the test claim' statute; required increased costs associated with the following 
activities: ' · ' · · -' · .: ·· 

I .~ -'. ' ( 

o receiving and proces~ing incoming certified mail; 

. 0 document examination; 
- .. ' 

o out9ound mail processing; 

o policy and proc~.dure development; ., . 

o training and moiti to ring. . ' . 
On February 9, 2007, the Commission received claimant's comments in rebuttal to the draft staff 
analysis. Claimant's comments will be addressed, as appropriate in the analysis below . 

.. . , 

'I'' 

3 Test Claim, page 2. 
4 Test Claim, page 5. Staff notes that the test as set forth in County of Los Angeles v. Stale of 
California (1987) 43 Ca\.3d 46, 56, does not determine what constitutes a reimbursable state­
mandated program .. Rather,. the test is used to determine-whether test claim legislation · 
constitutes a "program',' within the meaning of article XIII B, section 6. of the California 
Constitution. To determine whether a "program" is a reimbursable program it is ne?essary to . 
deteriri'i'ne ifthe"pr6'gram" i~ a new program or higher levd of service ~iindated on counti~s and 
whether it imposes ir!creased costs mim~ated by the state' within the meaning of article XIII B, 
section 6 of the California Constitution 'and Government Code section 1 7 5 14. ·' ·· 
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Department of Finance's Position 

The Department of Finance filed comments dated July 17,2003 addressing claimant's test claim 
allegations. The Department of Finance did not dispute claimant's position, stating, "the statute 
may have resulted in a reimbursable State mandate." 

The Department of Finance submitted subsequent comments, dated January 22, 2007, agreeing 
with the conclusions in the draft staff analysis, stating: 

Finance agrees with the Commission staff's recommendation to deny the test 
claim. The test claim statute does not mandate a new program or higher level of 
service on county recorders within the meaning of Article XIIIB, Section 6 of the 
California Constitution, as determined by the comis. Processing and recording 
trust reconveyances and mortgage discharge certificates were required activities 
pursuant to Government Code section 27320 prior to Chapter I 013, Statutes of 
2000, which amended Civil Code section 2941.5 

Discussion 

The courts have found that article XIII B, section 6 of the California Constitution6 recognizes the 
state constitutional restrictions on the powers of local government to tax and spend 7 "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII 8 
impose. "8 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
taskY In addition, the required activity or task must be new, constituting a "new pro§ram," or it 
must create a "higher level of service" over the previously required level of service. 1 

5 
Department of. Finance comments on the draft staff analysis, dated January 22, 2007, p. I. 

6 
Article XIII B, section 6 provides: "Whenever the Legislature or any state agency mandates a 

new program or higher level of service on any local government, the state shall provide a 
subvention of funds to reimburse such local govermnent for the costs of such program or 
increased level of service, except that the Legislature may, but need not, provide such subvention 
of funds for the following mandates: (a) Legislative mandates requested by the local agency 
affected; (b) Legislation defining a new crime or changing an existing definition of a crime; or 
(c) Legislative mandates enacted prior to January 1, I 975, or executive orders or regulations 
initially implementing legislation enacted prior to January I, 1975." 
7 

Department ofFinance v. Commission on State Mandates (Kern High School Dist.) (2003) 30 
Cal.4th 727, 735. 
8 

County of San Diego v. Stale of California (1997) 1 5 Cal. 4th 68, 81. 
9 

Long Beach Unified School Dis!. v. State o.fCalifomia (1990) 225 Cal.App.3d 155, 174. 
10 

San Diego Un(fied School Dis/. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
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The courts have defined a "program" subject to article XIII 8, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state. 11 To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 
legislation. 12 A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public." 13 __ .. 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state. 14 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of miicle XIII 8, section 6. 15 In making its 
decisions, the Commission must strictly construe atiicle XIII 8, section 6 and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 

. . . .,[6 
pnontJes: 

Issue 1: Does the test claim statute mandate a new program or higher level of service 
on counties within the meaning of article XIII B, section 6 of the California 
Constitution? 

The courts have held that legislation mandates a "new program or higher level of service" within 
the meaning of article Xlll B, section 6 of the California Constitution when: (a) the requirements 
are new in comparison with the pre-existin~ scheme and the requirements were intended to 
provide an enhanced service to the public, 1 or (b) the state has shifted fiscal responsibility for a 
program from the state to a local agency. 18 

11 San Diego Un(fied School Dis/., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of" Los Angeles v. State ofCal(lornia, supra, 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 
12 San Diego Un(fied School Dis!., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
13 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
14 County ol Fresno v. State of Cal(lornia ( 1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (Coumy of Sonoma); 
Government Code sections 17514 and 17556. 
15 Kinlaw v. State of California (1991) 54 Ca1.3d 326, 331-334; Government Code sections 
17551, 17552. 
16 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
Calif"ornia (1996) 45 Cal.App.4th 1802, 1817. 
17 San Diego Unified School Dis/., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 

835. 
18 County of Los Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th 1176, 1194; 

Lucia Mar, supra, 44 Cal.3d 830, 835. 
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The claimant disputes the above definition of a "new program or higher level of service," and 
contends that "the required activity or task must be new, constituting a 'new program,' or it must 
create a 'higher level of service' over the previously required level of service." 19 Claimant 
further states that the test claim is being submitted based on the contention that the test claim 
statute is a "higher level of service" and concedes that the test claim statute does not constitute a 
"new program" or a shift in fiscal responsibility from the state to the county. 

In support of its contentions, claimant cites to staffs remarks regarding a "higher level of 
service" made during the October 4, 2006 Commission hearing of Fifteen -Day Close of Voter 
Registration (0 1-TC-15). Staffs remarks, however, do not support claimant's contentions?0 

Instead, staff states that a test claim statute can constitute a "higher level of service" only with a 
finding that the state is mandating new requirements on local agencies. As quoted by claimant, 
staff states: 

There aren't 'too many higher-level-of-service cases that have been decided by the 
courts. One of them, though, is Long Beach Unified School District v. The State 
of California. And that case was a higher level of service regarding racial 
desegregation, where you had existing federal law, and the state came and 
required additional requirements imposed. And the court said that was a higher 
level of service. In the process, to find a higher/eve! of service is requiring a 
finding that the State is mandating new requirements on the local agencies and 
school districts. 21 (Italics added.) 

The courts have defined a "higher level of service" in conjunction with the phrase "new 
program" to give the subvention requirement of article XIII B, section 6 meaning. Accordingly, 
"it is apparent that the subvention requirement for increased or higher level of service is directed 
to state-mandated increases in the services provided by local agencies in existing programs."22 A 
statute or executive order mandates a reimbursable "higher level of service" when the statute or 
executive order, as compared to the legal requirements in effect immediately before the 
enactment of the test claim legislation, increases the actual level of governm~ntal-8&f¥~eJ.o the 
public provided in the existing program 

Thus, to determine whether a test claim statute constitutes a "new program or higher level of 
service" requires a finding that the requirements arc new in comparison with the pre-existing 

. 
19 Claimant response, dated February 9, 2007, p. I, original italics. 
20 

Staff notes that the Commission came to the same conclusion in Fifteen- Day Close of Voter 
Registration (0 1-TC-15) as staff recommends here for Reconveyance of Deed of Trust and 
Mortgage Discharge Certificate (02-TC-41). 
21 

Claimant response, dated February 9, 2007, p. 2. Citi1~g Repmier's Transcript of Proceedings, 
for the October 4, 2006 Commission hearing regarding Fifteen -Day Close of Voter Registration 
(0 1-TC-15). 
22 

County of Los Angeles, supra, 43 Cal.3d 46, 56; San Diego Unified School DistriCI, supra, 
33 Cal.4th 859, 874. · 
23 

San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal .3d 830, 
835. 
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scheme and the requirements were intended to provide an enhanced service to the public, or the 
state has shifted fiscal responsibility for a program from the state to local agencies. 

Are the Test Claim Requirements New in Compal"ison With the Pre-existing Scheme and 
Intended to Provide an Enhanced Service to the Public? 

To make this determination, the test claim statute must initially be compared with the legal 
requirements in effect immediately prior to its enactment. 24 

Prior to the enactment of the test claim statute, the Civil Code did not address the specific duties 
of county recorders. Rather, Civil Code section 1172 provides, "The duties of county recorders, 
in respect to recording instruments, are prescribed by the Government Code." 

Government Code section 27320 (enacted in 1947), as pertaining to county recorders' duties 
regarding recording instruments such as reconveyances and discharge certificates, provides in 
relevant part: 

When any instrument authorized by law to be recorded is deposited in the 
recorder's office for record, the recorder shall endorse upon it in the order in 
which it is deposited, the year, month, day, hour, and minute of its reception, and 
the amount of fees for recording. The recorder shall record it without delay ... 25 

After the enactment of the test claim statute, Civil Code section 2941 provided in relevant part: 

Within two business days from the day of receipt, if received in recordable form 
together with all required fees, the county recorder shall stamp and record the full 

~onveyance or certificate of discharge. 

Th~hange the test claim statute made pertaining to the duties of county recorders is the 
impos1t10n of a two business-day deadline to record reconveyances and discharge certificates. 
While the imposition of a deadline for county recorders is new to Civil Code section 2941, the 
activities of processing and recording trust reconveyances and mortgage discharge certificates 
are not new activities. As shown by the language of Government Code section 27320, county 
recorders' offices have been required to perform these activities prior to the passage and 
enactment of the test claim statute. 

Claimant contends that the imposition of a compressed timeline has increased the costs and 
duties of the county recorder, and thus enhanced service to the public. However, the mere 
shortening of time in which county recorders must process and record trust reconveyances and 
mortgage discharge certificates does not change the level of service related to those activities. In 

U 
1

• 1 discussing its deci.sion in the 1987 <;:ounty. o(L.os Ange:es. ,case, the Cal.ifo:nia Sl~preme Co~rt 
~ v~..._ stated, "[~-the..co.st.o.f emplo)~mg..pubhc_servants, but ILdtd not 111 any_tanglb1e 

, \ .~.} ?~nmm~r increase_~h~eJeyeLof_g~J:·yic~provide_d_~ those e.mR1oyee.s to the jJUblic."
26 

Similarly, 

\y.'A 1mposmg a deadline may have mcreased costs of recordmg certam documents as argued by 

. / ,.Jl.i i ----------
, 1./ 

)/ J:?Y() 24 San Diego Unified School Dis!., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 8.30, 

v vi¥ 835. 
jJJ 'Q; ~ \25 Government Code section 27320 (added by Stats. 1947, ch. 424, § 1) as amended by Statutes 
;)]f grJJ1)J 1982, chapter 843, section 5. · · q(l"' "San Di,ga Uaifi'd Schaal DM, '"P''a, 33 C•IAth 859, 875, 
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claimant, but it has not provided any tangible increase in the level of service to the public, as the 
documents would have been required to be processed and recorded with or without the test claim 
statute. 

In claimant's response to the draft staff analysis, claimant relies upon Long Beach Unified 
School Dist., which found state regulations requirin~ specific activitiesto alleviate the racial 
imbalance in schools to be a higher level of service. 7 In Long Beach Unified School Dist., the 
regulations required specific activities not previously required understate law and beyond those 
required under the United States Constitution and relevant case law.28 Unlike Long Beach 
Unified School Dist., the test claim statute does not impose any new activity upon claimant.~As 
stated above, prior to and after enactment of the test claim statute claimant was required to 
process and record reconveyances and discharge certificates. Thus, under Long Beach Unified 
School Dis!., the test claim statute does not constitute a higher level of service. 

Staff notes claimant's argument that the test claim statute's legislative history suggests an intent 
that the test claim statute would reduc~ litigationagaiQst mortgagees and trustees. A.s a result, 
claimant contends that the test claim p"ro\~ides a higher level of service to the public. However, 
as of this date; courts have found reimbul·sable mandates only in situations in which a new 
activity has been imposed or a shift in mfcal responsibility from the state to the local agency has 
been shown. Here, no new activity 11~s been imposed on claimant, thus it must be determined if 
the state has shifted fiscal responsibility from the state to counties. 

Has the State Shifted Fiscal Responsibility to a Local Agency? 

A test claim statute can constitute a new program or higher level of service if the state has 
transferred from the state to counties complete or partial financial responsibility for a required 
program for which the state previously had complete or partial financial responsibility _29 

In this case, there has not been a shift in financial responsibility for a program from the state to 
the counties. The costs attributed to processing and recording trust reconveyances and mortgage 
discharge certificates have historically been borne by counties. 30 Here, the test claim statute 
merely sets a deadline for processing and recording these documents. Thus, the test claim statute 
has not shif1ed financial responsibility for a program from the state to the counties. 

For the reasons stated above, staff tlnds that the test claim statute does not mandate a new 
program or higher level of service on counties within the meaning of article XIII B, section 6 of 
the California Constitution. 

27 Long Beach Unified School Dis f., supra, 225 Cal.App.3d 155. 
28 Long Beach Unified School Dist., supra, 225.Cal.App.3d 155, 173. 
29 California Constitution, article Xlll B, section 6, subdivision (c). The court in County of 
Los Angeles fmiher states, "an increase in costs does not result in a reimbursement 
requirement. .. [r]ather the state must be attempting to divest itself of its responsibility to provide 
fiscal support for a program ... " County of Los Angeles 2003, supra, 110 Cal.App.4th 1176, 
1194. 
30 

Goveniment Code section 27360 (added by Stats. 1947, ch. 424, § I) provides "For services 
performed by him, the county recorder shall charge and collect the fees fixed in this article." 
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CONCLUSION 

Staff concludes that Civil Code section 2941, as amended by Statutes 2000, chapter I 013, does 
not mandate a new program or higher level of service on counties and, thus, does not constitute a 
reimbursable state-mandated program within the meaning of article XIII 8, section 6 of the 
California Con'stitution. 

Staff Recommendation 

Staff recommends that the Commission adopt this analysis and deny the test claim. 
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BEFORE THE 
COMMISSION ON STATE MANDATES 

Test Claim of 
County of San Bernardino 

oruoiNAL-

RECONVEYANCE OF DEED OF TR\JST AND MORTGAGE DISCHARGE CERTIFICATE 

Chapter 1 013, Statutes of 2000 

STATEMENT OF THE Cl AIM 

INTRODUCTION 

On January 1, 2001, Chapter 1013, Statutes of 2000 (AB 996) became operative · 
(Exhibit A). This legislation amended Section 2941 of the Civil Code so that it requires 
county record.ers to process, stamp, and record full mortgage reconveyances and 
certificates of discharge \0/ithin two business days that are delivered via certified mail or 
by other methods, as defined. The workload increase resulting from the mandated 
compressed time frame made it necessary to develop new procedures, acquire 
additional fixed assets, and incur increased labor costs to meet the higher level of 
service. The County of San Bernardino· ("CoUnty") reduced the time necessary to 
process these documents from four business days to two days .. As a result, the,County 
experienced a 150 percent increase in labor hours to process mortgage reconveyances 
that were delivered to the Recorder by certified niail as defined in Section 2941 of the 
CiviiCode. · 

.';, 

A. MANDATE SUMMARY 

Article ,XI liB, S~ction 6 of the California Constitution requires. reimbursement whenever 
the State mandates local governments to. implement and deliver services .that. are . 
enacted after 1975. The increased level of service for mortgage reconveyances occurred 
when the State required county recorders to stamp and record full reconveyances or 
certificates of discharge within two business days. Since the legislation mandating the 
higher leveJ of service was enacted during· 2000, the reimbursemer)t requirement of 
Article XI liB, Section 6 of the California Constitution applie's. · · · 

In order to be reimbursable, it must constitute a "new program or higher level of service", 
per Article XI liB, Section 6 of the California Constitution. ThE; compressed. time 
requirement for' processing and recording mortgage reconveyances constitute!;; a higher 
level of service. 

The California Civil Code, Section 2941, requires that whenever any mortgage has been 
satisfied, the mortgagee or the mortgagee's assignee shall execute and record .a 
certificate of discharge in the office of the county recorder in which the mortgage 1s 
recorded. In addition, when an obligation secured by a deed of trust has been satisfied, A 
the beneficiary or the beneficiary's assignee shall execute and deliver to the trustee the .. 
original note, deed of trust, and a request for a full reconveyance to be executed by the 
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e trustee. The trustee shall then execute and record the full reconveyance of the·deed of 
trust in the office of the county recorder in which the deed of trust was initially recorded. 

\ 
/ 

.. 

• 
/. 
/ 

Chapter 1013, Statutes .of 2000 (AB 996) amended Section 2941 of the Civil Code. As of 
January 1, 2001 Section 2941 requires the county recorder to stamp and record the full 
reconveyance or the certificate of discharge within 2 business days from the day cif · 
receipt, if received in recordable form with all required fees. The method of delivery used 
by the mortgagees and trustees to send "cause to be recorded" include, but are not 
limited to sending certified mail with th.e United States Postal Service or by an 
independent courier service the full reconveyance and certificate of discharge in a 
recordable form, together with payment for all required fees, in an envelope addressed to 
the county recorder's office in which the deed of trust or mortgage is recorded. 

Civil Code Section 2941 reads, in pertinent part: 
(c) Forthe purposes ofthis section, the phrases "cause to be recorded" 
and "cause.Jt to be recorded" include, but are not .limited to, sending by 

.. ,certified mail with th.e United States Postal Service or by an independent 
.,,_courier service using its tracking service that provides documentation of 
· receipt and delivery, including the signature of the recipient, the full 
, reconveyance or certificate of discharge in a recordable form, together 

. ~with payment for all required fees, in an envelope addressed to the 
. :county •. recorder's. office of the , .county in which the deed of trust or 
·-'~mortgage is recorded. Within two business ·days from the day of receipt, 

if received in recordab/e .. form together with all required fees, the county 
recorder shall ·stamp· and,record the full reconveyance or certificate of 
discharge. 

Civil Code Section 2941· further states: 
(h) The .. amendments to.this section enacted atthe 1999..,.2000 Regular 
Session shall apply only to a mortgage or an obligation secured by a 
deed oftrust that is satisfied on or after January 1, 2001. 

Prior to the. enactment of the Chapter 1013, Statutes of 2000, the county recorder was 
not legally required to stamp and record the full reconveyance or certificate of discharge 
within 2 business days from the day of receipt. Enactment of this statute has increased 
the duties of the county recorder, and requires the cqunty recorder· to provide a higher­
level of service for an existing program. Within the meaning of Section 6 of Article XIII B 
of the California Constitution, any costs incurred that are direct result of providing 
"higher level of service of an existing program" are reimbursable by the State to the 
local agencies.incurring those costs. 

In order to manage the increased workload imposed by this mandate, the County 
Recorder's Office has increased staffing and developed new systems to meet the new 
recording requirement of Chapter 1013, Statutes ot 2000 (AB 996). Moreover, the higher 
level of service costs incurred by the County from the mandated compressed recording 
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period are exacerbated by the County's increasing population and housing market 
activity. 

Prior to the implementation. of amended Section 2941 of the Civil Code, the entire 
. process of handling and recording reconveyances and certificates of discharge via 
certified mail iri the County Recorder's office required orily ten (1 0) "person" hOurs per 
business day. Under the new recording requirement to accommodate the two-business . 
day turnaround within strict guidelines, twenty-five. (25) "person'.' hours a,re required per 
business day to handle reconveyances and certificates of discharge received via certified 
mail. This 150% workload increase has resulted in significant labor costs due to handling 
the increased requirements to maintain the two~business day recording cycle. In addition, 
this increased staffing lias also. increased training:· supervisory, and management costs 
for this mandated activity. 

I The County Recorder charges fees to record these legal documents, but the increased 
costs due to the higher level Of service required by the new mandated activity are greater 
than the revenues generated from this activity. The County of San Bernardino does not 
have the authority to increase recording fees to recover its increased recording costs. 

The recording fees charged and ·collected by the County Recorder are fixed in the 
California Government Code Section 27360 thru 27388 (Exhibit B). . These fixed 
recording fees in the Government Code are insufficient to cover higher recording costs 
that are incurred by the County Recorder's Office due tci the compressed time frame 
mandated by the State. Therefore the additional recordit.lg costs, which are not covered 
by the State's fixed recording fees, are deemed to be mandated and reimbursable by the· 
State to the local agencies incurring these costs. 

The stamping and recording of full reconveyances or certificates of discharge received 
in recordable form within 2 business days frorn the day of receipt constitutes a higher 
level of service in that counties were not required to process these documents within a 
compressed time. frame before the statute, which is the subject of this test claim. Since 
the new recording requirement for the county became effective as of January 1, 2001; 
the reimbursement requirement of Article XIII B, Section 6 of the California Constitution 
applies. 

·Section 2 of the Chapter 1013, Statutes of 2000 (AB 996) reads as follows: .. . ' 

Notwithstanding Section 17610 of the Government Code, if the 
Commission on State Mandates determines that this act contains costs 
mandated by the state, reimbursement to local agencies and school 
districts for those costs shall be. made pursuant to Part 7 (commencing 
with Section 17500) of Division 4 of Title 2 of the Govt. Code. If the 
statewide cost of the craim for reimbursement does not exceed one 
million dollars ($1,000,000), reimbursement shall be made from the 

· State Mandates Claims Fund. 
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• 
1 ) 

·,;: 

B. SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE MANDATED ACTIVITIES 

Chapter 1013 Statutes of 2000 

· An act to amend Section 2941 of the Civil Code relating to mortgages. . . . . 

Civil Code, Section 2941 (c)- provides that mortgage reconveyance documents and 
payments that are delivered to a county recorder by entities_that include, but are not 
limited tothe uh_lted States Postai Service orind'epehdehticou'rier service Lisirig a 
tracking system that meets specified criteria shail be stamped and recorded within. two 
business days. 

C. COST ESTIMATES 

The cQsts fall into two categories: a) new workload costs, and b) administration costs. 

There are no cost savings to the CQt,lfl'ies awibutable tq p_hgpter.,1 Q13. Tg~, COLJn~iE!~ r:1re 
unable to raise fees to pay for these' costs, arid they cannot reduce or lower the quality or 
availability of services. The costs are not subject to the funding disclaimers specified in 
Government Code Sectioq 17556. 

The "n'i::iw additional costs were incurred. through one or more of, but not limited to, the . 
· follo~f6g activities: 

·1. Receipting and Processing Incoming Certified Mail (New Workload) 

2. Document Examination (New Workload)._ 

3. - OutbouJ1(;1 Mail Processing (N13W Workload) .. 
. 4:·.· PcilicyandProcedure\Development(Administrative Costs) 

-· s. Training·an'CI Monitoring (Administrative costs) 
' ;· •• I • 

All of these mandated activities arise from Civil Code Section 2941 (Exhibit A), and will 
result in increased cost to local governmental entities in excess of $1 ;OOQ,per year: . · 

The Countygf Sap Ber~ardino estimates that its unreimo~r§ed Mortgage Reconveyance 
cost; for the· fiscal year ended June 30, 2001. is. $216,1 QO. .· . . · 

D. REIMBURSABLE COSTS MANDATED BY THE STATE· 

The costs incurred by the County of San Bernardino as a result of the statutes included in 
the test claim are all reimbursable costs as such costs are "costs mandated by the State" 
under Article XIII B Section 6 of the California Constitution, and Section 17500 et seq. of 
the Government Code. Section 17514 of the Government Code defines "costs mandated 
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by the State", and specifies the following three requir~ments: 

1 .. There are "increased costs which a local agency is required to incur after July 1, _ 
1980." . . 

2. The costs are incurred "as a result of any statute enacted on or after JanuaiY 1, 
1975." . 

3. The cosfs are the result of"~ new program or higher level of service of an existing 
program within the meaning of Section 6 of Article XIII B of the California 
Constitution". 

All three of the above requirements for finding costs mandated by the State are met as 
described previously herein. 

E. MANDATE MEETS BOTH SUPREME COURT TESTS 

The mandate created 'by these statutes clearly meets both tests that the Supreme Court 
created in the County of Los Angeles v. State of California {1987) for determining What 
constitutes a reimbursable state mandated local program. The two tests, which the 
Commission on State Mandates relies upon to determine if a reimbursable mandate - · 
exists, are the "unique to government" test and the "carl)' out a state policy" test. The 
tests' application to this test claim is discussed below. 

·, 

Mandate is l Jnique to I ocal Government. 

The statutoiY scheme set forth above imposes · a unique requirement on · local 
government. Counties, rather than public/private 'entities, are responsible for recording 
certificate of discharge for mortgage satisfaction; and full reconveyancE) of the deed of 
trust. This mandate only applies to local government. 

Mandate Carries·011t a State Policy 

From the legislation, it is clear that the State intended that the county record_er stamp and 
record the full reconveyance or certifi~ate of discharge within 2 business. days from the 

·day of receipt, if the documents are received in recordable form with all required fees. 
Prior to the enactment of the Chapter 1013, Statutes of 2000, recording of these 
instruments within2 business days was not a requirement by the State. 

Both of these tests are met. 
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F. - STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE 

There are seven disclaimers specified in Government Code, Section 17556 which could 
serve to bar recovery of "costs mandated by th·e State", as defined in Government Code, 
Section 17556. None of the seven disclaimers apply to this test claim. 
. . 

1. The da,im is submitted by a local agency or school district, which requests 
legislative authority for that local agency or school district to implement the program 
specified in the statutes, and that statute imposes costs upon the local agency or 
scrooi district requesting the legislative a'uthority. . 

2. Th~ statute or executive order affirmed for the State that which had been declared 
existing law or regulation by action of the courts. 

3. The statute or executive order implemented-a fed~rallaw or regulation and resulted 
in costs mandated'by the federal government, unles_s the statute or executive order 
mandates costs, which exceed the mandate in that federal law or regulation. 

4.''The .local ~gency or scbooldistrict has the authori_tyto levy service c;hC~rges, fee~ or 
-.. :_;.assessments ~ufficient to pay for the mandated pr8gri=lm or_ increased level of 

: . ' . - . .'', ~ ,. . 

service. 

5. The statute or executive order provides for offsetting savings tc:i local agencies or 
·. school districts which result in no net costs to the local agencies or school districts, 
-or includes additional revenue that was specifically intended to fund the costs of the 
State mandate in an amount sufficient to fund the cost of the State mandate. 

6. The statute or executive order imposed duties, which were expressly included in a 
ballot measure approved by the voters iri a statewide election. 

7. The statute created a new crime or infraction, eliminated a crime or infraction, or 
changed the penalty for .EI cri11Je or infraction, but only for that portion of the statute 
relating directly to the enforcement of the crime or infraction. 

None of the above disclaimers have any application to the County of San Bernardino's 
test claim. · 

G. CONCLUSION 

The enactment of Chapter 1013, Statutes of 2000 imposed a new state mandated 
program and cost on the County of San Bernardino, by requiring it to process mortgage 
reconveyances or certificates of discharge within two business days. The mandated 
program meets all of the criteria and tests for the Commission on State Mandates to find 
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a reimbursable state mandated program. None of the disclaimers or other statutory or 
constitutional provisions that would relieve the State from its constitutional obligation to 
provicje reimbursement has any application to this claim. · 

Government Code ·section 17514 defines "costs ma~dated by the state" as: 

"Any in~·reased costs which a local agency or school district is rl?quired to 
incur after July ·1, 1980, as a result of anystatute enacted on or after January 
1, 1915, or any executive order implementing any statute enacted on or after 

·January 1, 1975, which mandates a new program or higher level of service of 
an existing program within the meaning of Section 6 of Article XIII B of the 
California Constitution." 

The activities required by the Civil Code __ as _added or amended or both by the !:)tatute of 
this test claim, result in increased costs th9t_ local agenCies were requir~d' tb incur after 
July 1, 1980, as a result of a statute enacted on or after January 1, 1975. 

Ther~fore, based on the foregoing, the County of San Ber11a,rdino respectfully requests 
that the Commi?sJon on State Mandates determine_ that Chapter 1013, Statutes of 2000, 
impose reimbursable state-mandated· costs for processing and administrative costs for 
Mortgage Reconveyances pursuant to Section 6 of Article XIII B of the California 
Constitution. 

H. CLAIM REQUIREMENTS 

The following elements of this test claim are provided pursuanUo Section 1183, Title 2, of 
the California Code of Regulations: · 

Exhibit A: Chapter 1013, Statutes of 2000 

Exhibit B: Government Code- Section 27360 thru 27388 
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CLAIM CERTIFICATION 

The foregoing facts are known to me personally and if so required, I could and would testify 
to the statements made herein. I declare under penalty of perjury under the laws of the 
State of California that the statements made in this document are true and complete to the 
best of my personal knowledge and asto all matters, I believe them to be true. 

Executed this .161h day of June, 2003, at San Bernardino, California, by: 

Bonnie Ter Keurst · 
Reimbursable Projects Manager 
Office of the Auditor/Controller-Recorder 
222 W. Hospitality Lane, 4th Floor 
San Bernardino, CA 92415-0018 

Phone: (909) 386-8850 
Fax: (909) 386-8830 
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zoOO REG. SESSIOS 5733 

CHAPTER 1013 

(AssemblY Bill" r-;o. 996) 

CHAPTER 1013 
SEC. l 

An act to umcnd Section 29~ I of the C:iYi\ Code. rcbting w mongn~es. 

LEGISLATIVE COUNSEL'S. DIGEST 

t\ B 9%. Papa;,, Mortgages ~nd d~cds of tr.ust. 
E.xisting lull' provides that when any mortg;!ge has been satisfied, the mortgagee. or its 

as~ignee . .shnll c.x,,cute and rc.:ord. or cnu'c to be rocorckd. a certificate. 'of di>chargc, 
except ns .<pecilicd. E~isting law nl.<IJ provide~ that when nn ohligntion secured by a deed 
of trust ha> been sati>fled. the bencfli:i:.ry. ·or its assignee. shall e.\ecute a .full recon,·cy•nce ·. . 
~nd r~card or rnuse it to be recorded, except n.s .<peciRed. · 

This bill would dcline the phruses ,;caus~ to. be recorded" nncl "caLJSe itto be recorded:'.· 
for the purposes described nbo\'e to include, but not be lin1ited to, sending by certified mail . 
with the ·united States Postnl Sen·ice or by u courie'r· service, e.s. >pecined, the full· 

·rcco.ni·eyance or.cwiflcute of discharge in a recordable form, together with pu)··ment for··_' 
all reqliired fees, in nn envelop~ addressed tq the cou:nty recorder's office in which the' 
&ed of trus1 or mortg'age is recorded. The bill \VOuld require the count~' recorder \l:l stanip· 
nnd r~coid 'the full recon\·eyance or· certificate of discharge \\'ithin 2 business days from 
the day of recdpt, if recci,·ed in recordable fofr11 with nll reguired fees. This bill would 
r unher _pro\'ide thnt fu I filling th"e prol'ision~ would ent i tl~ the· trustee to the be ncfit of a 
specified e\;identinry presumption. )'he bill WOUld further provide that these prO\'iSiOnS . 
only apply to a mortgage or an obligation secured by n deed of trust satisfied on or after 
January 2, 200 l. · · · · · · . · 

··Because this bill would increase the duties of local ·off~cials, it ·w;uld create'a 
state-mandilled local .program .. The California Constitution requires 'the state to reimburse 
local rigencles and school district; for certain costs mandated by the· stat" Statutory 

. prol'isions e.ltablish procedures for making that reimbursement. including ih·e creati.on of 
a State ll1andates Claims Fund to pay the com of mandates that do not exceedS I .000,000 . 
statel\:ide.and o.ther procedures for claims ,\,hose statewide costs exceed S\'.000.000.· .. · · 

This bill would pro,· ide that. if the Commilsion on St6te tvlandates detcrminei that tlie 
bill.contai1is co~ts mandated bl'. the .>tate, reimhursem.enl for those costs shall be made: 
pur,;~ant to the~e statutory, rrr,;·i;ions. 

Tl•e f":"f'le nf ,j,,: Smu• '!{ Cnlijiwnu• de' c•twci "< .fi,llr:"T 
. . . 

· SECTJ'b;--; I. Sen ina ~y~ I ·;,t· the Cil'il CL'd= i; :o:n~ndeJ t\> r~;d: 
~ 2Y~ [. · taJ.\\'ilhin .i.(J d:~\'.' :tfLcr atJ\' mn:t!:!at=e h:t::: t'lc~'ll ~aii:;licd, th::·mort~i.ltc~ or th~ 

a~~i~tlt!C: of lh~ ninngu~t!c ~1,-::tll t:.~c.:Lil~ trct:rt"itft:i.lll'.ol' 1h:: tli~t."hargc Lhereof. ... a~-r~P·:lt!~~~ 
in- Scctit1n 2lJ~~~J. ~nd shall n•,_·Dni · ~H· CL!ti .. O: l•:t hL· r~~..;ord·~·\:1. e.,~.·ep! as pro\·id:.:~l i~ 
st~bdi1·i>ion (C']: in tile nfCicc "f the CLILI~ll)' rc·corlkr in which tile n1nng11ge is rcl·(,rdcJ. The 
nwrtgagl!l.' :-;h•dl th(.~r1 ckli\'t":r. Lll1011 the wrinen r~·LlUC~l nf the 1nt,ngagt1r nr the ,nort~::J.,¥Or' ~. 
h~ir~. $liCLCssnr.'.. ur as~ign0t. .. < us tht! case. llli1): b~. the- original 11(1lt: and nmngag~ to the 
person 1mk i ng the req\~cst. . ; . 

th)( 1.) When the ohli£litiotl secured. by (til)' dct'd. o\' trust h:t.\ been SHti;tied, 'til< 
hcndii:i;u}' ofthe assignee of the hen<n,·iary sha!l execute and cltli,·er to the trustee.thc · 

Italics indicate ,;hanges or uddiLions. • "' * indi\.:ate omissions. 
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original note', ue~d of lru;t. r~qucst fN a full reconl'~)'~nc~- ond other dt'cuments as m~y 
b~ nec~s~ary w rc·c·on\·ey. or cause In b" recon~"ey~d- the tlc~tl ortrust. . 

(,o\) Thc·trustee shall-cxeculc the full r~cun,-c,·:~nce und ~hall record or ~"use it ID be 
rccmtktl. cxcq11-- ns prol"iclcd in suhdi,·isio~ •. (c _,_-in rh~ or'ricc of rhc county ·rct·order in 
whidr the Jccu of trust is recorded within::·21 :caknd~r tbys nftcr receipt by the tru>tee of 
the original 1101e. deed ofrrusl, rc~uc.\1 fnr a·-l'iill rccC\11\'C)':II\C~. the kc th:n may be charged. · 

· rur.SU~Hll [0 suhdi,·ision (t), r~cordc:r"s f('~S. ~nd Oth~r dtX"Wll~fitS 3S nl~lY be JlCCe:\Sary lo .. _,.,,,.,..,.-,_ 

rec·on,·ey, or """'c to be reconl'cycd. the dad t'f trusL . 
(13) The tru>lc~ shnll deli1·er u copy of the r~cC'rH·ey:ancc wthe bcncflci:tr;:. its successor 

in intcresl. or its servicin~ >~ent. if kno\\'n. · 
· (C) -Following eucuribn ~nd recordotion of lh_e.-i'ull' recom·eyance, ·upon receipt of a 

written request by-the trustor or the trustor's h~irs, succcs">rs. or assignees, the trustee" 
>hall. then deli\'er the original note ~nd d~ed or' trust to the person making that request., 

, (2) If the trustee has failed to execute und record, or cause 10 be recorded; the f~II 
reconve~nnce within 60 c:Jiendar da~s ol' smisfaction of ihe obligation, the b~ndiciary;:' 

'upon receipt of a wriuen request ·by the trustor or mrstor's heir.<, successor 'in interest, 
ngen1, or assignee, shall e.~ecu1~- and acknowledge a document rursuunt to Section 2934a 
substituting itself or another as trustee and. issue a full recon•·eyance. 

- (3) If a full reconveyance has not ·been e,~;ecuted ·and recorded pursuant 10 either: 
paragraph(_!) .or paragraph (2) within 75 calendar days of satisfaction of the obli,- .. - .. , 
then a rille ii1suronce company may prepare and record o .rclca;e of the _obligation.·· 
However, at least IO days prior to the issuance nnd recording of a full reicnse pursuant to_,. 
this paragraph, the title insurance company sh~ll mail by lirst-class mail with · 
prepnid, the_ intention 10 release theobligation to the trustee, trustor, and beneficiary 
record, or their_successor in interest of record, a1 the last known address. -

(A) The release shall·set forth: 
(i) The name. of the beneficiary. 
( i i) The n arne of _the tru-stor. 
(iii) The recor<)ing reference to the deed of trust. . . : . 
(iv)A recital that the-obligation. s~cured. by the deed of trust hus been paid in full.·.· 
(v) The dute and amouiH of rnyment. . .. 
(BJ The release issued pursuant 10 ~hi:. suhdi1ision shall be entitled tci rec·tird:itiL'n and. 

wh~n recorded, shall b.o deemed to be the e~]ui,·aknt or· a rc~onl'eynnce of a d~ed of trust. 
(-!)Where ;nobligationsecuro::d by a deed ot' ~rust was poid in Full prior lu July I. 1989, 

and. no recorn·eyance has bee~·issued and recnrJed by Octob~r I. I n{9. ther1 ~ release of 
obligntion as pr01·it1ed for in paragraph (3) may be issu~u .. 

(5) Paragr;lphs (2) and·(3) do not c.xcuse the bendiciary or th~ Lrustee from compliance 
with paragraph (I). Paragraph (3) uoes not e~cus~ the b~neliciary J'rom colllpliance with 
parBgruph (2i. . . . 

, ((>)·In addition 10 any o_thcr- rernecly pwl"ided by 1<111'. a title ii1>urance company_ 
preparing or recording the ·release of the obi ig~tion shall be liable 10 any p~ny for_ 

, t1a111agcs, including anomeys' fees, which any person may $US lain by. rea1on of th~ 
issuance and recording of the relense, pursuant· 10 paragraphs t3) and (4), ._ 

(c) The rn~rtgagee or trustee shall nol record or cause the certificate of di~charge or full 
_ reconl'eyance to be recorded when uny of the following ·circumstances exists:. 

(I) The ~o-ngagee or trustee has receil'ed \\'rillen insLr:uctions to the contrary_ from the_ 
niortgagor or trustor, or the owner cif the land, as the case mil)' be. or from the owner of -
the obligntion secured by the deed of trust or his or"her agent. orescro'':. 

(2) The certificate of discharge or full recor\'eyance is 10 be delivered to the mongagor 
or trustor, or rhe owner of the land, as the ca:;e may be, through Rn escrow 10 which the 
murtgl.lgt.Jr, ln.l~lort or O\vner is 3 pnrt.y. 

Italics indicate changes or additions. 
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{J) When the personal ddi1·ery is not for the purpo;e of causing recordation and when 
th• certificate of discharge or full re.:onvcyunce is tci b~ personally delivered with receipt 
oc~nowledged by the mortgagor or trustor or owner of lhe land, ns the case may be, or 
their ngent if authorized by mongagor or trustor or owner of the. land . 

(d 1 For the purposes of this section, the phrases "cause•to be recorded" ·and "cause. 
it to be recorded" include, but are not limited to, sending by certified mail with the 
United States Postal 5 en·ice or 'by an independent courier sen•ice using its tracking 
seriice til at pro~·ides documentation of receipt and delif-ery, including the signature of 
the recipient, the full recow·cya1rce or certificate.of discharge in a recordable form, 
together with payment for. all re_quired fees, in an em·elope addressed to. the county 
ri'Cordcr's office of the county in which tire deed of trust or mortgage is rcco(ded. \\'ithi" 
NO b11siness·days from rhe day of receipt, rf rcccil'ed in recordable form together with 
all'requin!d fees, the county recorder shall stamp nnd record the full rei:on>'"}'allce or 
rcrtifrcate of di.<c!rargt' .. Compliance H'ith this subdil'ision shall en ririe the tmstee to the 
brtrcfit of the-presumptioll fvulld i11 Section 641 of the El'ide!ICe Corle. 

(c}Thi viol~tion of thi;; section ~htill 111akc th~ viobtor liable to the per.1on affected by 
the l'ioltllion !'or all damages \\'hich'that pason may sustain by reason or the vicilntion. and 
shaii'rcquire that the l'iol:llor i'orl'cit to that pn>t'tnthc .,ulll or three hundred dullur; (5300). ···. 
How~vcr, a. tru'stee uctln~ in acn1rcl:1nc~ \\'ith suhdi1•ision (c) sh:lil not be de~med a· 
Yio[ator for purpose> eli' tl~i~ >U\>dil·i,ion. . 

(/)(I.) The trustee, b~ndiciary, c1r 11\llrtgagec rnay charg·~ n reasonubk i'a to the trustor 
or mortgagor. or the owner of the lund, us the c~se may qe, for all serl'ices in,·olved in the 
preparation, e~ccution. nnd reL·orciution of the full reconveyntH:~. including. but not limited 
to, document prepnrution uncl forll'arding sen· ices rendered to effect the full reconveyance, 
nnd, in addition, may. collect oflicinl fees. This fee may be made payuble.'no earlier than· 
the opening of n bona fide escrolv or no more than 60 days prior m the full satisfactilln of. 
the obligation secured .bY the dcd nf trust or rriongngc. 

(2) If the fee charged rumiant to this subdil'ision doe~ not exceed sixly-fil'e dollars 
($65),'the fee is conclmively presumed 10 be reu~onahle. . 

(g) For ·purposes ol· 1hi.1. sectio~. "original"· may include an ortically ·imaged 
reproduction 1\·hen the l'olloll'ing requirements nrc met: · 

(I) The trustee reccil'ing the reque.,t for reconveyance and· executing the reconl'eyance 
as provided in subdivision (b) is anufflliatc' or subsidiary of the heneliciary or an aftlliate .. 
o.r subsidinr)' of the assigriee of lh·e benefrciary, resp~ctively. . · · 

. (2) The 0~\[cal,ii\:rrige Slorrige media used to store the document shall be nonerasable 
write once; read many (W()RM) opticul image media that does not allow changes to the 

·Stored document. · · 
(]J '.ri;~ ortical image .re'production shull he mur.le con,i;tent with the mtntmum 

stnliaurd; of quality llpprol'cd by either the i\'ation~l Institute nf Stundard' und Techno!Clg)' 
or the Associaticin)'tir lnl'nrm:llion und Image 1-.lunng.ement. ·.· · · · . · · 
·':. (4) ~Vrittrn utllhen.tit-utiolr id~ntifying thc.optical image rcprodm:tion os un un.ltered 

. copy of the. nnl~. deed ul' lnt~t. or mortgage shJII be stamped or primed on th~ optical 
image reproduction. · . - · . · · · · .' · · · 

.(Jr) The amendmcnts./o tlri.t.'scctioii enacted at tlte'J999-20!JO Regrilar Session .<hall· 
apply only 'co a mar!J:a~:c or nri nbli~acion H'CIIrl'd by a deed nj lru.<t that ir sarisjied on 
or after January !. 2001: . . 

SEC. 2. \'o.l\\'ith>t:HHiin~ Section 17hiU Cll' the Guvemmt'nt Cude. ir'·the Commission 
on .. St~He. ;-..·1;u1datt::i ch:•tcrn;int.·s· th:.ll thi~ ;:H.~l Lonrnins l"(.\;;h mnnJ::1t~d bv th:: s.~arc. 
rcimhur~c·.men I !,o'[t,cal agcnci e> and .<cill't'l districts i'nr thu'e <:o,t,; ~,;.;II be. m~dc pursuant 
t~ i'<irt 7(conHiienCiilg with Secrinn 17.\00) of Division 4 of Title 2 of the Ciol'enun~nt. 
Code. If the stntell'ide cost of the claim for reimbur-Sement does not excee.d ont million 
dollars (S I.OQO.OOOi. rci111hur~ement shull he nmk frori1 the State 1-.1undl1tcs Claims fund . 

. ·/t(Jlics indicate. changes or adtlition;:i.. * ·* * in.dicatt>CHni~~iUilS. 
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:;oVERNMENT COrlit~ 
:iECTION 27360-27388 

7 3 69 .. · For services performed by him, the _co~nty _recorder shall 
harge and collect the fees £{xed-in thi~"article. 

7 3 60. 5. As used in this code, the word "folio" means l 00 words. 
ach figure, character, symbol, and initial, excluding punctuation 
arks, shall be regarded as a·ward·for the purpose of.computing fees 
y a recorder. 

736i. (a) The fee for recording and indexing every insttument, 
aper, or notice required or permitted by law to be recorded is four 
ollars ( $4) for recording the first page and :three dollars ( $3) for 
ach additional page, except the recorder may charge add~tional fees 

. . 
s ·follows: 

(1) If the piiriting on printed forms is spaced more than nine 
~ per veitical inch or more than 22 characters and spaces per 

r,~,i measured horizontally for not less than 3 inches in .one 
entence, the recorder shall charge one dollar l$1) extra for each 
age 'or sheet on which printing appears excepting, however., the el:tra. 
harge shall not apply to print~d words which are directive or 
xplanatory in nature for completion of the form or on vital 
tatistics forms. Fees coll~cted under this paragraph are not 
ubject to subdivision (b) or (c). . 

(2) If a page or sheet does. not:conform with' the di~ensions 
ascribed in subdi~ision (a) of ~edtio~ 27361.5, .the recorder shall 
harge three dollars ($3) extra per pag~ 6~ sheet ~f ihe document. 
he extra charge authorized under this paragraph shall be available 
olely to support, maintain, impro~e, and provide·for the full 
peration for modernized creation', retention,. and retrieval of .. 
nfoirnation in each county's system of recorded documents. Fees 
ollected under this paragraph are .not subject to subdivision (b) or 
c) .. . 

·'b) One dollar ·($1) of ~ach three dollar ($3) fee for each 
.ltional page shall be· deposited in the county general fund. 
(c) Notwithstanding Sectio~. i~OBS, one dollar ($1) for recording 

he first page and one ~ollar ($1) for each additional page shall be 
vailable solely to support;.'maintain, improve, and provide for the 
·ull operation for m~dernized creation, retention, and retrieval of 
.nformation in each county's system of recorded documents. 

~7361.1. Whenever two or more instruments, papers, or notices are 
1erially incorporated on one form or sheet, or are ~ttached to one 
1nother, except as an exhibit marked as such; each instrume~t, ·paper, 
)r notice shali be considered to be a separate instrum~nt, paper, or 
1otice for the purpose of computing the fee established by Section 
Z7361 of this code. 

27361.2. Whenever.any instrument, paper, or notice is recorded 
which contains references to more than one previously reco~ded 
document and which requires additional indexing by the county 
=ecorder to give notice required by la"'' an additional fee of one 

http://www .leginfo .ca.gov/cgi-bin/displaycode?section=go 116roup=2 7001-28000&ft1e=2 7360-2 7388 4/23/2003 
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dollar ( $1) shall be charged l~\B;':.~ each reference to a previousJ\ff.i.i 
recorded document, other than the first such reference, requiring 
~dditional indexing. References to group mining claims listed on a 
proof of labor shall be considered as only one reference wile~ they 
are consecutively numbered or lettered alphabetically, and each break 
ii ~ecutive numbers or letters shall be considered as an 
~L ~onal mine fat fee purposes under this section and shall be so 
indexed in the index. 

27361.3. Notwithstanding any contrary provision of the lat4, ·the fee 
for recording every release of lien, encumbrance, or notice executed 
oy the state, or any municipality, county, city, district or other 
~olitical subdivision shall·be eight dollars ($8) if the original 
iien, encumbrance,· or notice was recorded without f~e as provided by 
Section 27383 of th~ Government Code. 

No fee shall be charged for recording a release of lien, 
encumbrance, or notice whi~h was recorded in error by the state, or 
3ny municipality, county, city, district or other political 
subdivision if there is noted on the face of the release of lien, 
encumbrance, or notice a statement to that effect. 

Two dollars ($2) for recording each release of lien pursuant to 
t~is section sh~ll be available solely to support, maintain, improve, 
al ~rovide for the full operation for modernized creation, 
retention, arid retrieval of information in Sach county's system of 
recorded documents. 

27361.4. (~)The board of supervisors of any county may provide for 
3n .itional fee of one doll~r ($1). for ~iling every instr\1111ent, 
~; . or not1ce for record, 1n order to nefray the cost of . 
:L ting the county recorder's document storage system to ~ 
nirirographics. U~on completion of ·the conversion and payment of the 
::osts therefor, this additional fee shall no loriger b·:= imposed . 

. (b) The board of supervisor~ o~ any county may provide for an 
additional fee~ other than ihe fees authorized in subdivisions (a) 
and (c), of one dollar ($1) for filing every instrument, paper, or 
notice for record provided that the resolution providing.for the 
additional fee establishes the days of operation ~i the-county 
r1 fder's offices as every business day except for legal holidays 
ar,_ ·those holidays designafed as judicial holidays pursuant to 
Section 13~ of the Code of c{vil Procedure. . . 

(c) The board of supervisors of any county may provide for an 
additional fee, other than the fees authorized in subdivisions (a) 
and (b) , of one dollar ( $1) for filing every instrument, ·paper, or 
notice for record provided that the resolution providing for the 
additional fee requires that the instrument, paper, or notice be 
indexed within two business days after the date of recordation. 

27361.5. (a) As used in Section 27361, a page shall be one printed 
side of a single piece· of paper being Bl/2 inches by ll.inches. 

(b) A sheet shall be one printed side ~f a single piece of paper 
which is not exactly 81/2 inches by 11 inches but not greater than 
Sl.nches by 14 . inches. 

27361.6. Except as otherwise provided by law or regulation, all 
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)Cuments submitted for r8c0l'i:;·;c,ilg shall have at least a L'2-iri·:,.,;:' 
~rgin on the two vertical sides except in the space reserved for 
icording information. At least the top 21/2 inches of the first 
lge or sheet shall be reserved for recording information. The 
!ft-hand 31/2 inches of the space shall be used by the public to 
;ow the name of the person requesting retarding and the name and 
Jdress to which.the document is to be returned following recording. 
1 the event the first page or sheet of a document does not comply 
.th these requirements, a separate page shall be attached by the 
1rty requesting recording to the front of the document which meets 
1ese criteria and which reflects the title or titles of the document 
'·required by Section ·27324: Any printed form accepted for 
icordation that does n6t comply with the foregoing shall not affect 
Je notice otherwise imparted by recording. 

All instruments, papers, or notic~s pres~nted for recordation 
1all be on a quality of paper and contain print ~f a size and color 
1ich will reproduce legibly by microphotogr~phic or imaging 
:ocesses as set fo~th in Sections 26205.5 and 27322.2. 

Any instrument, paper, or notice presented for recordation which 
' any way modifies, releases, or cancels the provisions of a 
·eviously recorded document shall state the recorder identification 
tmber o~- book and page of the document nmPber being modified, 
oleased, or canceled. 

'J61.7. Whenever the text of a document presented for record may 
' made out but is not sufficiently legible to reproduce a readable 
Jotographic record, the recorder may require the person presenting 
. for record to substitute a legible original document or to prepare 
legible copy of the first document by handwriting or typewriting 

1d attach the same to the original as a part of the document for 
oking the permanent photographic record. The handwritten or 
~ewritten legible copy shall be certified by the party creating the 
>py under penalty of perjury as being a true copy of the original. 
' used in this section, the word "te,:t" includes the notary sea 1, 
'rtificates, and other appendages thereto. 

1361.8. Whenever any instrument, paper, oi notice is recorded 
1ich requires additional indexing by the county recorder to give 
Jtice required by law and.does not refer to a previously recorded 

~ent by referen~e, as covered in Sectio~ 27361.2, an additional 
~- bf one dollar ($1) shall be-charged for each group of 10 names or 
:actional portion thereof after the initial group of 10 names. 

7361.9. The board of supervisors of any county may provide for an 
dditional fee for filing every preliminary 20-day notice pursuant to 
aragraph (1) of subdivision (o) of Section 3097 of the Civil Code 
or the exclusive purpose of defraying the cost of implementing and 
aintaining a system to facilitate compliance with paragraph (2) of 
ubdivision (o) of Section 3097 of the Civil Code. 

7364. The fee for each certificate under seal shall be set by the 
•oard of supervisors in an amount necessary to recover the direct and 
.ndirect costs of providing the product or service or the cost of 
•nforcing any regulation for wh!ch the fee or charge is levied. 
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27365. The fee for any copy'';.';\\' a b~rth, death, or marriage -"-· 
:ertificate, when the copy is made by the recorder, is the same as is 
)Qyable to a state or local registrar of vital statistics .. 

~·. e ~he fee for any copy. of any other record or paper on file in 
:he office of the recorder, when the copy is made by the recorder, 
3 hall be set by the board of supervisors in an'amount nec~siary to 
~ecover the direct and indirect costs. of providing the prod~ct or 
3ervice or the cost of enforcing any regulation for which.the fee or 
:harge is levied. 

27369. The fee for search~ng the records of his office for~ birth, 
jeath,. or marriag·e certificate is the same as is· payable to a state 
~r local registrar of vital statistics; in all other cases, for each 
year, fifty cents I $0. 50). 

27371. Th~ fee i6r recording each map or plat where it is copied in 
3 book of record is ten cents ($0 .. 10) for each course, plus ten 
~ents ($0.10) a folio for letters and figures on the map or plat. 

hen recording ,is by a ~hoto~raphic method the fee for recording 
aach map or·plat shall be th~ sa~e ai provided for under Sections 
27361 and 27361.5 of this.code. 

27372. The fee for recordin~ or filihg and indexin~ eSch map 
~herein land is subdivided in lots, tracts, or parcels is five 
:lr &> ($5) for the first page and two dollars ($2) for each 
aL ~nal page. ·. 

27375. The fee for taking an·acknowledgment of any instrument is 
seventy-five-cents ($0.75). 

·, 

2J1 .. 9. The fee for admi-nistering and ce·rtifying each oath or 
affirmation is fifty cents {$0.50). 

27380. The fee for filing, indexing, and keeping each paper not 
required by law to be recorded is three dollars ($3). 

27381. No charge or fee shall be mad~ for recording, indexing, or 
issuing certified copies of any discharge, certificate of service, 
certificate of satisfactory service, . report of separation, or not ice 
of separation of any offic.er, commissioned warrant 'officer, ··warrant 
officer, flight officer, ·cadet 1 midshipman, noncommissi~~ed officer, 
petty officer, soldier, sailor, or marine separated,, released, or 
discharged from. the Army, Navy, Marine Corps, Coast Guard·of the 
U A>. States, Women's Army Corps, Women's. Army Auxiliary Corps; 
Wc~s Reserve of Navy, Marine Corps, or toast Guard, or from the 
Army and Navy Nurse Corps: 
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7383. No fee shall be charged by the recorder for services 
e·ndered to the State, to any municipality, county in the State or 
ther political subdivision thereof, except for making a copy of a 
a per or record. 

7387. In addition to any other fee, the county recorder shall 
~llect a fee from any lienor, .other than a governmental entity, for 
,e recordation of an abstract of judgment or other document creating 
, involuntary li~n within the meaning of Section 27297.5 affecting 
Ltle to real property. The fee shall not exceed the actual cost· ro 
1e recorder of providing the notice required by Section 27297.5. 

7387.1. 
)llect a 
: tJ:"USt, 
7297.6. 
)ecified 

In addition to any other recording fee, the recorder may 
fee from the party filing a deed, quitclaim deed, or deed 
other than a government entity, pursuant to Section 
The fee 'shall not exceed the mailing cost of the notice 
~n Section 27297.6, not to exceed seven dollars ($7). 

7388. (a) In addition to any other recording fees specified in 
1is code, upon the adoption of a resolution by the county board of 
1perv is or s, a fee of up to two .dollars 1$2) shall be paid at 'the 
Lme of recording of every real estate instrument, paper, or notice 
!quired or permitted by law to be recorded within that county, 
·:cept those expressly e>:empted from payment of recording fee·s. 
~eal estate instrument'' is defined for the purpose of this section 
; a deed of trust, an assignment of deed of trust, a reconveyance, a 
!quest for notice, and a notice of default. ''Real estate 
1strument" does not include any deed,. instrument, or w1: it ing subject 
) the imposition of a documeneary transfer tax as defined in 
!ction 11911 of the Revenue and Taxation Code, nor any document 
!quired to facilitate the transfer subject to the documentary 
rans fer tax. The fees, after deduction of any actual and necessary 
]ministrative costs incurred by the county.in carrying out this 
i '·ion, shall be paid quarterly to the countf auditor or director of 
l hce, to.be placed ir1 the ~eal Estate Fraud Prosecution Tr~st 
~nd. The amount deducted for administrative costs shall not exceed 
J percent of the fees pai~ pursuant to this section. 

(b) Money placed in the Real Estate Fraud Prosecution Trust Fund 
hall be e>:pended to fund programs to enhance the capacity of local 
alice and prosecutors to detet, investigate, and prosecute real 
state fraud crimes. After deduction of the actual and necessary 
dministrative costs referred to in subdivision (a), 60 .percent of 
he funds .shall be distributed to district attorneys subject to 
eview pursuant to subdivision (d), and 40 percent ~f the funds shall 
·e distributed to local law enforcement agencies within the county 
n accordance with subdivision (c) . In those counties where the 
.nvestigation of real estate fraud is done exclusively by the 
listrict attorney, after deduction of the actual and necessary 
>dministrati ve costs refer red to in subdivision (a) , l 00 ·percent of 
:he funds shall be distributed to the district attorney, subject to 
:eview pursuant to subdivision (d) . The funds so distributed shall 
)e expended for the exclusive purpose of deterring, investigating, 
1nd prosecuting real estate fraud crimes'. 

(c) The county auditor or director of finance shall distribute 
funds in the Real Estate Fraud Prosecution Trust Fund to eligible law 
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~nfor cement ag"ncies VIi thin r; . .;:,., county pursuant to subdi '' ision':lic§j) , 
lS determined by a Real Estate Fraud Prosecution Trust fund Committee 
;otnposed of the distri:::t attorney, the county chief administrative 
~ificer, and the chief officer responsible for consumer protection 
oithin the county, each of whom may appoint representatives of their 
Jf As to serve on the committee. If a county lacl~s a chief officer 
:e ..,ible for consumer protection, the county board of supervisors 
nay appoint an appropriat:e representati·.,e to serve on the commit:tee. 

The conunittee shall establish and f-'Ublish deadlines and written 
Jrocedures for local law enforcement agencies within the county to 
lpply for the use of funds and shall review applications and make 
jeterrnin~tions by majority vote as to the:award of fu~ds using the 
Eoll 0wing criteria: 
· (l) Each law enforcement agency that seeks funds shall submit a 
·1ri ~ten application to· the commit tee setting forth in detail the 
lgency's proposed use of the funds. 

(2) In orde1· t'o qualify for receipt 
Jgency.submitring an application-shall 
;he agency either: 

(A) Has a unit, division, or section 
)r prosecution of real estate fraud, or 
)r section has been in existence for at 
1pplication date. 

of funds,. each law enfoL'cement 
provide written evidence that 

devoted to the investigation 
both, and the unit, division, 
least one year prior to the 

'B) Has on a regula!: basis, during the three years immediately 
Jl !ding the application date, accepted for investigation or 
Jrosecution, or both, and assigned to specific persons employed by 
;he agency, cases of suspected real estate fraud, and actively 
lnvestigated and pr6secuted those cases. 

(3) The committee's determination to award funds to a law 
!nforcement agency ·shall be based on, but not be limited to, (A) the 
1umber of real estate fraud cases filed in the prior year; (B) the 
1umber of real 'estate fraud cases investigated in the prior year; (C) 
:1 ~ber of victims involved in the cases filed; and (D) the total 
>g~~ated monetary loss suffered by victims, including individuals, 
Jssociations, institutions, 6r corporations, as a result of the real 
2state fraud cases filed, and those under active investigation by 
:hat law enforcement agency. · 

(4) Each law enforcement agency that, pursuant to this section, 
1as been awarded funds in the previous year, upon reapplication for 
funds to the commit tee in each successive year, in addition to any 
Lnformation the committee may requ'ire in paragraph (3), shall be 
rE' ~red to sub1nit a detailed accounting of funds received and 
!X~~hded in the prior year. The accounting shall include (A) the 
>mount of funds received and expended; (B) the uses to which those 
Eunds were put, including payment of salaries and expenses, purchase 
Jf equipment and supplies, and other expenditures by type; (C) the 
•umber of filed complaints, investigations,_ arrests, and convictions 
:hat resulted from the expenditure of the funds; and (D) o~her 
relevant information the committee may reasonably require. 

(d) The county board of supervisors shall annually review the 
!ffectiveness of the district attorney in deterring, investigating, 
3nd prosecuting real estate fraud crimes based upon information 
Jrovided by the district attorney in an annual report submitted to 
the board detailing both: 

(l) Facts~ based upon, but not limited to, (A) the number of real 
estate fraud cases filed in the prior year; (B) the number of real 
estate fraud cases investigated in the prior year; (C) the number of 
victims i~vol~ed in the cases filed; (D) ~he number of convictions 
~br~ined in the prior year; and (E) the total aggregated monetary 
l ~uffered by victims, including individuals, associations, 
iz.~utions, corporations, and other relevant public entities, " 
according to the number of cases filed, investigations, prosecutions, 
and convictions obtained. 

http://www .ieginfo.ca.gov/cgi-bin/clispiaycode?section=go·1 21t'Olip=2700 l-2SOOO&file=27360-2 73 8 8 4/23/2003 



:A Codes (gov:27360-27388) 
. ~-~{:M.: 6~~!f; 

( 2) An accounting of funds-·t¥~cei ved and expended in the pri~!\I[)''" 
!ar, which shall include ·(A) the amouni of funds receiv~d and 
:;·pended; (B) the uses to .1-1hich those funds were put, including 
3yrnent of salal-ies and e:·:penses, purchase of equipment and supplies, 
:id other e?:penditUJ:es· by type; (C) the number of filed complaints, 
1vestigations, prosecutions, and convictioris that. resulted from the 
(penditure of f~nds; and (D) other relevant information provl.ded at 
1e discretion of the district attorney. 

(e) The intent cf the Legislature in enacting this section is to 
1ve an impact on re~l estate fraud invoiving the largest number of 
_ctims. To the extent possible, an emphasis should be placed on 
:aud again~t individuals whose re~idences are in danger of, or are 
1, ·foreclosure as de fined under subdi v"is ion (b) of Section 16 95. 1 of 
1e Civil Code. Case filing decisions continue t~ be.in the 
_-scretion of the prosecutor. 

(f) A district attorney's office 6r a local enforcement agency 
1at has undertaken investigations and ~rosecutions·that will 
>ntinue into a subsequent program yeai" may .receive noriexp.ended funds 
·om the previous. fiscal year subsequent to the annual submission of 
•formation detailing the accounting of funds received and expended 
' the prior year. · 

(g) No money collected pursuant to this section shall be expended 
>offset a reduction in a~y other source of funds. Funds from the 
·-' Estate fraud Prosecution Trust fund shall be used only in 

ection with criminal investigations or prosecutions involving 
•corded real estate documents. · . 

1ttp :/ /www .leginfo .c.a.gov /cgi -bin/di splayc.ode?section=go'1_2~_·oup~2 7 00 l-2 8000&fi1e=2 73 60-2 73 8 8 

Page7of7 

4/23/2003 



STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

•

AMENTO, CA 95814 
IE: (916) 323-3562 
(916) 445-0276 

E-mail: csmlnfo@csm.ca.gov 

July 9, 2003 

Bonnie Ter Keurst 
· Office of the Auditor/Controller-Recorder 
222 W. Hospitality Lane 
San Bernardino, CA 92415 · 

Mr. Michael Havey 
State Controller's Office 
Division of Accounting & Reporting 
3301 C Street, Suite 500 · 
Sacramento, CA 95816 

Mr. Keith Gmeinder 
Department of Finance 
915 L Street, 8th Floor 
Sacramento, CA 95814 

And: Interested Parties 
(see enclosed mailing list) 

EXHIBlTB 

Re: Notice of Complete Test Claim Filing and Schedule for Comments- Deed of Trust 
Reconveyance and Mortgage Certificate 

On June 27 2003, a test claim was filed on the above named program by the County of San 
Bernardino, claimant. Following initial review, the Commission staff found the test claim to be 
complete. The Commission is now requesting state agencies and interested parties to comment 

- on the test claim as specified in the enclosed notice. 

Please contact Nancy Patton at (916) 323-8217 if you have any questions. 

Sincerely, · 

/'·JQ l ~-· u· , ~- V&t\./ -'\.._.,--.._.../ · 

PAULA HIGASHI 
Executive Director 

Enclosures: 
Notice of Complete Test Claim Filing and Schedule for Comments 
Copy of Test Claim (state agencies only) 
Mailing List 

123 ._. 

., 



. ' 

) 

124 



) 

JN RETEST CLAIJvf ON: 

BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

. No. 02-TC-41 

.. Deed of Trust Reconveyance and 
Civil Code Secticirr 2941 as amended by Stati.It~s · ·· Mortgage Discharge Certificate 

i ' . ~ • ' .• 

2000 •. Chapter 1013 · . NOTICE OF COJvJPLETE TEST CLAIM . . -. ..· .- . 

FILING AND SCHEDULE FOR 

Filed on June 27, 2003 
COMMENTS (Gov. Code§ 17500 et seq.; 
Cal. Code Regs., Tit. 2, §§ 1183, subd.(g) 
& 1183.02) ' 

By the County of San Bernardino, Claimant" 

TO: County .of San Bernardino 
Department of Finance 
State Controller's Office 
Interested Parties 

.. 
On June 27, 2003, the County of San Bemardino filed a test claim on the above-described 
statutes and executive orders, alleging a reimbursabl~ stCI\e~!I\\llJdated program p~~s11ant t~ article 
x:m B, section 6 of the California Constitution and GovetiiJilenf Code section 17 514. The test 
claim is complete. The test· claim will be heard and determined by. the Commission~on State 
Mandates pursuant to article Xlli B, section 6, Govemrnent Code section 17500 et seq.;· and case 
Jaw. The procedures for hearing and detetmining this claim ~re,prescribed in the Conunission.'s 
regulations, Califomia Code of Regulations, title 2, chapter 2.5,' section 1181, et seq. 

COMMENT PERIOD 
' ·:.· - . ·;: 

The key issues,before.the Commission,are: 

• 

• 

• 

· . .- . ·r ''i . ''!" .·· ,, ; :• .. . .... .. , . , ._.: .. 

Do :~tie prpvisio~s list~.d ,<t9pv~ in) pose a, ne~ pr.cigr;~. cir higb~r level of ~ervice :within an 
existing prograririipon lOcal entities within the meaning of seCtion 6, article XlJI B of the 
California Constitution and costs mandated by the state pursuant to section 17514 of the 
Government Code? · · 

Dcies '6bvernmerif Code section 17 55 6' pr~cllide the Conunission from finding th.at any of 
the test claim provisions impose costs mandated by the state? · 

Have ru~ds bee:!J appropriat~d for this !JfOgTam (e_.g., state budget)or are there any other 
sources of funding available? If so, what i.s th(;': source? . . 

Notice of Complete Test Claim Filing and Schedule For Comments, 02-TC.<\1, Deed of Trust Reconveywtce and Morrgage 
Discharge Cenijicate · 
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State Agency Review of Test Claim -_State agencies are requested to analyze the test claim 
merits and to file written comments within 30 days, or no later than August 8, 2003. Requests 
for extensions oftime may be filed in accordance with sections 1183.01,-subdivision (c) and 
1181.1, subdivision (g) of the regulations, 

· Claimant Rebuttal- The claimant and interest~d parties may file rebuttals to state agencies' 
comments under section 1183.03 of the regulations. The rebuttal is due 30 days from the actual 
service date of written comments fron: any state agencies. · _. 

Mailing -Lists -Under s~ctiori .11 $.i .2 of the regulations, the Commission will promulgate a 
mailing listof parties, interested parties, and interested persons for each test claim and provide 
the list to those included on the list, and to· !myon~ who requests a copy. Any written material 
filed with the Commission ori this' clain-i shall be simultaneously served on the other parties listed 
on the majling list provided by the Cominission. 

Consolidating Test Claims - Purs~an,t to Commission regulations, the executive director may 
consolidate part or all of any test claim with another test claim. See sections 1183.05 and 
1183.06 of the regulations. 

ADDITIONAL FILINGS ON THE SAME STATUTE OR EXECUTIVE ORDER 

Under section 1183, subdivision (i) of the regulations, more than orie test claim oh the same 
statute or executive order may be filed with the Commission. The tesfclairri must be filed within 
60 days of the date the first test claim was filed. Claimants may desigllate a•sirigle Claimant 
within 90 days from the date the first test claim was filed. If the Cornmissioh does riot receive 
notice from the claimants designating a lead claimant, the executive director will designate the 
claimant who· filed the first test Claim as'tbe lead claimant:· · 

. . .. . ~·, . . . . . -· ., . . 1; . :~ . 

INFORMAL/PREHEARING CONFERENCE . ., -.. . .. , ...... "("""''... . 

An informal- conference or prehearing conference may be scheduled if requested byany party. 
See sections 1183.04 and 1187.4 of the regulations. 

' ' I 

HEARING AND STAFF ANALYSIS 

A tentative heruing date for the test claim will be set when the draft staff analysi~ qf.tl~e claim is 
being prepared. At least eight weeks before a bearing is conducted, the draft staff analysis will 
be issued to parties, interested parties, and interested persons for comment Corrimerits are 'due at 
least five wed~s pJ,ior to t)le b~i:!:ripg or. on _the, dll,te set by t4e E~ec11tiye I,>ir~ctor,, p11rsuant to 
section 11 &3 .Q7 cif the regul!iticins .. J3efore the )leari,ng, a final_ st_aff an_a1y~is will be issued. 

. . ' . ,. . . . . 

Dismissal of Test-Claims- Under section 1183.09 of the regulations, test'claims rhay be.­
dismissed when postponed or placed on inactive status by the claimant for more than one year. 
Before dismissing a test claim, the Commission will provide 60 days notice and opportunity for 
other pmtid to take over th~ claiin.. . . " . . .. 

Parameters and Guidelines - If the Commission determines that a reimbursable state mandate 
exists; the Claimant is responsible for subrriittingprbp'osed parameters abd guideline~ for 
reimbursing all eligible local entities.· See section 1183.1 of the regulations. All interested 
parties and affected state agencies will be given an opportunity to comment on the claimant's 
proposal before consideration and adoption by the Commission. 

Notice of Complete Test Claim Filing and Schedule For Comments, 02-TC-41, Deed of Trusr Reconveyance and Mongage 
Discharge Cenijicate 
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) 

Statewide Cost Estimate - T~~ Co~ki~si:::i;:i::reqti~ed to a~6Bt a statewide cost ~~tima~~ ~~\he 
reimbursable state-mandated program within 12 months ofreceipt of a test claim. This deadline 
may be extended for up to six months upon the request of either the claimant or the Commission. . ., . . 

·Dated' ~~ 
PAULA HIGASHL E cutive Director 

. . ~ 

Notice of Complete Test Claim Filing and Schedule For Comments, 02-TC·41, Deed of Trusr Reconveyance and Mortgage 
Discharge Certificate 
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Original List Date: 

Last Updated: 
List Print Date: 

Claim Number: 

7/7/2003 

07/09/2003 

02-TC-41 

Mailing Information: Completeness Determination 

Mailing List 

Issue: Deed of Trust Recon\13yance and Mortgage Discharge Certificate 

TO ALL PARTIES AND INTERESTED PARTIES: 

Each commission mailing list is continuously updated as requests are recei\13d to include or remo\13 any party or person 
on the mailing list. A current mailing list is provided with commission correspondence, and a copy of the current mailing 
list is available upon request at any time. Except as prmided otherwise by commission nule, when a party or interested 
party files any written material with the commission concerning a claim, It shall simultaneously ser\13 a copy of the written 
material on the parties and interested parties to the claim identified on the mailing list provided by the commission. (Cal 
Code Regs., tit. 2, § 1181.2.) 

fvir. David Wellhouse 
David Wellhouse & Associates, Inc. 

9175 Kiefer Blvd, Suite 121 
Sacramento, CA 95826 

Ms. Harmeet Bari<schat 

Mandate Resource Services 

5325 Elkhorn Blvd. #307 
Sacramento, CA 95842 

Mr. Ste\e Smith 
Mandated Cost Systems, Inc. 

11130 Sun Center Dri\13, Suite 100 
Rancho Cordova, CA 95670 

Ms. Anneite Chinn 
Cost Reco\13JY Systems 

705-2 East Bidwell Street, #294 
Folsom, CA 95630 

Ms. Pam Stone 

M/-1XIMUS 

4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Mr. Leonard Kaye, Esq. 
County of Los Angeles 

Auditor-Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 

Page: 
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Tel: 

Fax: 

Tel: 

Fax: 

Tel: 

Fax: 

(916) 368-9244 

(916) 368-5723 

(916) 727-1350 

(916) 727-1734 

(916) 669-0888 

(916) 669-0889 

Tel: (916) 939-7901 

Fax: (916) 939-7801 

Tel: (916) 485-8102 

Fax: (916) 485-0111 

Tel: 

Fax: 

(213) 974-8564 

(213) 617-8106 

0 

0 

0 



Mr. Michael Havey 
State Controller's Office (8-08) Tel: (916) 445-8757 
Division of Accounting & Reporting 

-301 C Street, Suite 500 Fax: (916) 323-4807 
acramento, CA 95816 

Mr. Keith Gmelnder 
Department of Finance (A-15) · Tel: (916) 445-8913 
915 L Street, 8th Floor 
Sacramento, cA · 95814 Fax:. (916) 327-0225 

Ms. Bonnie Ter Keurst Claimant 
County of San Bemandlno Tel: (909) 386-8850 
Office of the Audltor/Controller-Recortier 
222 West Hospitality Lane Fax: (909) 386-8830 
San Bernardino, CA 92415-0018 

Ms. Cindy Sconce 
Centratlon, Inc. · Tel: (916) 351-1050 
12150 Tributary Point brtve, Suite 140 
Gold River, CA 95670 Fax: (916) 351-1020 

) 

Page: 2 
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July 17, 2003 

Ms. :PaulaHigash! 
·Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, cA .. 95814 

Dear Ms Higashi: 

RECEIVED . .. .. . •·:. 

JlJL 1 7 2003 
COMMISSION ON 

STATE MANDATES 
. ·--~-··- ---.. ,. 

As requested in your latter of July 9, 2003, the Department of Flnance.ha~:re,viewed the. test. 
claim submitted by the san Bernardino County (claimant). asking tl)e Comn:tlsslon tq determine 
whether specified costs incurred under Chapter 1013, Statutes.of~OOQ, {AE! ~96, P;apa,Cl) an~. 
reimbursable State mandated costs (Claim No. CSM-02-TC-41 "Deed ofT~ust ReconveYance 
and Mortgage Discharge Certificate"), Commencing with page 1 of the test claim, claimant has 
identified the following new duties, which it asserts are reimbursable State mandates: 

a County recorders must process, stamp, and record full mortgage reconveyances and 
certificates of discharge that are delivered via certified mail or other methods as defined, 
within two business days. 

- As the result of our review, we have concluded that the statute may have resulted in a 
reimbursable State mandate. If the Commission reaches the same conclusion atits next 
scheduled hearing on the matter, the nature and extant of the specific activities required can be 
addressed In the parameters and guidelines which will then have to be developed for the 
program. 

As required by the Commission's regulations, we are including a "Proof of Service" indicating 
that the parties included on the mailing list which accompanied your July 16, 2003, letter have 
been provided with copies of this Jetter via either United States Mail or, in the case of other state 
agencies, Interagency Mail Service. 

If you havs any questions regarding this letter, please contact Matt Paulin, Principal Program 
Budget Analyst at (916) 322·2263'or Keith Gmeinder, state mandates claims coordinator for the 
Department of Finance, at (916) 445~8913. 

Sincerely, 

~~~~~ 
Program Budget Manager 

Attachments 

JUL-17-2003 15=05 915 327 E.l~J· P.02 



JUL-17-2003 15:09 DEPT OF FINANCE/BT&H/ER 

Attachment A: 

DECLARATION OF MATT PAULIN · 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-02-TC-41 

.. -· -· . 

1. I am curr~htlyempioyed by the State of California, Department of Finance (Fioan~)"am. 
familiar with the duties of Finance. and am authorized to make this declaration on behalf. 
of Finance, · . ... · 

2. We concur that Chapter 1013, Statutes of 2000, (AB 996, Papan) sectipns relevant to 
this claim are accurately quoted in the test claim submitted by claimants and, therefore, 
we do not restate them in this declaration. 

I certifyi.mder perialtYcif pe~uiy that the facts set forth In the foregoing are true and correct of 
my own knowledge excapfas'to the·matters therein stated as information or belief and, .C\6 to 
those matters; 1 baifavEidhem to be'ttue. 

. :. 

Matt Paulin 

JUL-17-2003 1e:05 
. 132 

91e 327 0 ... ~ 

''· 

1-1 L 'tfD-s 
Sacramento, CA 
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PROOF OF SERVICE 

Test Claim Name: Deed of Trust Reconveyance and Mortgage Discharge Certificate 
. Test Claim Number: CSM-02-TC-41 

I, the undersigned, declare as follows: 

I am em.pioyed in the County of Sacramento,. state of California, I am 1 B years of age or older 
and not a party to the within entitled cause; my business address is 915 L Street. Bth Floor, · 
Sacramento, CA 95814. · · 

On July 17, 2003 , I served the attached recommendation of the Department of Finance in said 
cause, by facsimile to the Commission .on State Mandates and by placing a true copy thereof: 
(1) to claimants and nonstata agencies enclosed in a sealed envelope with postage thereon fully 
prepaid in the United States Mail at Sacramento, california; and (2) to state agencies in the 
normal pickup location at 915 L Street, 8th Floor, for Interagency Mail Service, addressed as 
follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 

· 960 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 

B-29 
Legislative Analyst's Office 
Attention Marianne O'Malley 
925 L Street, Suite 1 000 
Sacramento, CA 95814 

County of Los Angeles 
Department of Auditor-Controller 
Kenneth Hahn Hall of Administration 
Attention: Leonard Kaye 
500. West Temple Street, Suite 525 
Los Angeles, CA 90012 

Wellhouse and Associates 
Attention: David Wellhouse 
9175 Kiefer Boulevard: Suite 121 
Sacramento, CA 95826 

B-8. 
State Controller's Office 
Division of Accounting & Reporting 
Attention: William Ashby 
3301 C Street, Room 50(} 
Sacramento, CA 95816 

SB 90 Service· 
C/0 David M. Griffiths & Associates 
Attention: Allan Burdick 
4320 Auburn Boulevard, Suite 200 
Sacramento, CA 95841 

County of San Bernardino 
Office of Auditor 1 Controller 1 Recorder 
Attention: Marcia Faulkner 
222 West Hospitality Lane, Fourth Floor 
San Bernardino, CA 92415-0018 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed on July 17 2003 at Sacramento 
~ifumla. ' ' 

JUL-17-2003 16•06 133 916 327 0___ . 

~~ 
Meredith Campbell 

99% 
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Hearing Date: March 29, 2007 
J :\MANDA TES\2002\tc\02-tc-41 \dsa.doc 

ITEM 

'TEST CLAIM 
DRAFT STAFF ANALYSIS 

Civil Code Section 2941 

Statutes 2000, Chapter 1013 (AB 996) 

EXHIBITD 

Reconveyance of Deed ofTrust and Mortgage Discharge Certificate (02-TC-41) 

County of San Bernardino, Claimant 

EXECUTIVE SUMMARY 

Background 

In 2000, the Legislature passed Assembly Bill 996, amending section 2941 of the Ci vii Code. 
The amendments to Civil Code section 2941 required county recorders to process and record 
deed of trust reconveyances and mortgage discharge certificates within two business days from 
the day of receipt. Prior law imposed no specific deadline for county recorders to process and 
record these documents. 

Claimant alleges that the test claim statute constitutes a reimbursable state-mandated program, 
contending that "[p]riorto the enactment ofthe Chapter 1013, Statutes of2000, the county 
recorder was not legally required to stamp and record the full reconveyance or certificate of 
discharge within 2 business days fi:om the day of receipt. Enactment of this statute has increased 
the duties of the county recorder, and requires the county recorder to provide a higher level of 
service for an existing program." 

The Department of Finance does· not dispute claimant's allegations, stating, "the statute may 
have resulted in a reimbursable State mandate." 

Staff finds that the test claim statute does not constitute a reimbursable state-mandated program, 
as it does not impose a new program or higher level of service on counties. Trust reconveyances 
and mortgage discharge certificates were required to be processed and recorded before the 
enactment of the test claim statute. Thus, the test claim statute merely imposes a deadline, and 
does not mandate any new activities or provide any tangible increase in the level of service to the 
public. 

Concfusion 

Staff concludes that Civil Code section 2941, as amended by Statutes 2000, chapter 1013, does 
not impose a new program or higher level of service on counties and, thus, does not constitute a 
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the 
California Constitution. 

Test Claim 02-TC-41, Draft Staff Analysis 
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Recommendation 

Staff recommends that the Commission adopt this analysis and deny the test claim. 

Test Claim 02-TC-41, Draft Staff Analysis 
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STAFF ANALYSIS 

Claimant 

County of San Bernardino 

Chronology 

06/27/03 

07/09/03 

07117/03 

01/08/07 

Background 

Commission receives test claim filing 

Co~ssion staff dete;mines test Claim is complete and requests comments 

Department of Finance files response to test claim 

Commission staff issues the draft staff analysis 

This test claim addresses the deadline at whic\1 .county recorders must process and rec,ord deed of 
trust reconveyances (reconveyances) and mortgage discliarge certificates (discharge certificates). 
Pursuant to Civil Code section 2941 a nimigagee (the lendor) must execute a certificate of 

- discharge and record it or cause it to be recorded in the office of the county recorder within 30 
days after the mortgage has been satisfied. \\'hen a deed of trust has been satisfied the 
beneficiary of the trust (the lendor) shall execut" and deliver to the trustee the original note and 
any other documents necessary to reconvey the deed of trust. The tJustee must then execute the 
full reconveyance and record or cause it to be recorded with the county recorder within 21 days 
of receipt of the original note, fees, and any other documents necessary for reconveyance. 

Prior law required county recorders to process and record reconveyances and discharge 
certificates received from trustees and moitgagees, but did not impose a specific deadline to 
complete these tasks. Instead, Government Code section 27320 provides that "[t]he recorder 
shall record it without delay ... " 1 

The test claim legislation, Statutes 2000, chapter -1013 (AB 996), made various amendment~ to 
Civil Code section 2941 affecting mortgagees and deed of trust beneficiaries.2 However, in 
regard to the claimant, the test claim legislation requires county recorders to process and record 
reconveyances and discharge ce1iificates within two business days from the day of receipt. 
Specifically, Civil Code section 2941, subdivision (c), (formerly codified in subdivision (d)) 
states in relevant part: 

Within two business days from the day of receipt, if received in recordable form 
together with all required fees, the county recorder shall stamp and record the full 
reconveyance or ce1iificate of discharge. 

1 Prior to the enactment of the test claim statute the Ci vii Code did not address the specific duties 
of county recorders, instead the Civil Code referenced the Government Code. 
2 Civil Code section 2941, subdivision(d) as amended in Statutes 2000, chapter 1013 defmed 
"cause to be recorded" and "cause it to be recorded" as pertaining to Civil Code section 2941 and 
provided tmstees the benefit of specific evidentiary presumptions. 

Test Claim 02-TC-41, Draft Staff Analysis 
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Claimant's Position 

Claimant, County of San Be1,11ardino, contends that the test claim legislation constitutes a 
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the -
California Constitution and Government Code section 17514. The claimruit asserts the test claim 
statute mandates a new program or higher level of service, stating: 

Prior to the enactment of the Chapter I 0 i 3, Statutes of 2000, the county recorder 
was not legally required to stamp and record the full reconveyance or_ certificate _ 
of discharge'w!thin 2 husiness days from the day of receipt. Enactment of this 
statute has increased the duties of the county recorder, and requires the county 
recorder to provide a higher level of service for an existing program.3 

Additionally, claimant argues that the test claim statute "clearly meets both tests that the 
[California] Supreme Court created in the [sic] County of Los Angeles v. State of California 
(1 987) for detennining what constitutes a reimbursable state mandated local program."4 

. ' •, 

The claimant fiuiher st~tes that meeting the new r~quirement of Civil Code section 2941, as 
amended by the. test claim statute, required increased costs associated. with the following 
activities: 

o receiving and processing incoming Celiified ri1aiJ; 

o document examination; . 

" outbound mail processing; 

o policy ai1d procedu1:e development; 

o training and monitoring. 

Department of Finance's Position 

The Depad:nient of Finance filed comments dated July 17, 2003 addressing claimant's test claim 
allegations. The Department of Finance does not dispute clai1i1ant's position, stating, "the statute 
may have resulted in a reimbursable State mandate." 

: ,,, 

Discussion 

The courts have found that article XIII B, section 6 of the Califomia Constitution5 recognizes the 
state constitutional restrictions on the powers of local government to tax and spend.6 "Its 

3 Test Claim, page 2. 
4 Test Claim, page 5. Staff notes that the test as set forth in County of Los Angeles v. State of 
California (1987) 43 Cal.3d 46, 56, does not determine what constitutes a reimbursable state­
mandated program. Rather, the test is used to determine whether test claim legislation 
constitutes_ a "pr9gram" within the meaning of article XIII B,_ section6 of the California _ 
Constitution. To determine whether a "program" is a r~imburscible program it is necessary to 
determine if the "program" is- a new prograni or higher level of service mandated on counties 
within the meaning of a1tide XIII B, section 6 of the Califomia Constitution. 

5 Article XIII B, section. 6 provides~ ''Wheneve1· the Legi~lature or any state agency mandates a 
new program or lligher level of service on any local government, the state shall provide a 
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purpose is to preclude the state from shifting fmancial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased fmancial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose.-"7 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task. 8 In additjqn,the required activity. or task must be new, col'!-stituting a "n.ew program," or it 

· n:iust create a "lugherlevel of service" over the previouslY required level of service. 9 
. . . ' . . . . '; .. 

The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as ·one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement astate 
policy, but does not apply generally to all residents and entities in the state. 10 To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test Claim 
·legislation. 11 A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public." 12 

Finally, the newly required activity or increased l(.wel of service must impose costs rnandated by 
the state. 13 · 

subvention of funds to reimburse such local government for the costs of such progra,m or 
increased leve\ofservice, except that the Legislature may, but need not, provide such subvention 
of funds for th'efollowing mandates: (a) Legislative mandates requested by the local agency 
affected; (b) Legisl~tion defining· a new crime or changing an existing definition of a crime; or 
(c) Legislative mandates enacted prior to January 1, 1975, or executive orders or regulations 
initially implementing legislation enacted prior to January 1, 1975 ." 
6 Department of Finance v. Con1missiiJn on State Mandates (Ke;·n High School Dist.) (2003) 30 
Cal.4th 727, 735. ' · 
7 Co~nty of&m Diego v. Siate of California (1997) 15 'Ca1.4th 68, 81. 
8 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 
9 

San Diego Unified School Dis/. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
10 

San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California, supra, 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 
11 

San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
12 San Diego Unified School Dist., supra, 33 Ca1.4th 859, 878. 
13 

County of Fresno v. State of California (1991) 53 Cal. 3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Goveniment Code sections 175'14 and 17556. 
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The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6. 14 In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 
"equitable re1nedy to ew-e the perceived unfairness resulting from political decisions on funding .. 
priorities."15 

· . . 

Issue 1: Does the test claim statute mandate a new program or higher level of service 
on counties within the meaning of article XIII B, section 6 of the California 
Constitution? 

The comis have held that legislation mandates a "new program or higher level of service" within 
the meaning of miicle XIII B, section 6 of the California Constitution when: (a) the requirements 
are new in comparison with the pre-existin~ scheme and the requirements were intended to 
provide an enhanced service to the public, 1 or (b) the state has shifted fiscal responsibility for a 
program from the state to a local agency. 17 

Arc the Test Claim Requirements New in Comparison With the P1·e-existing Scheme and 
Intended to Provide an Enhanced Service to the Public? · 

To make this determination, the test claim stat11te must initially be compared with the legal 
requirements in effect immediately prior to its enactment. 18 

Prior to the enactment of the test claim statute, the Civil Code did not address the specific duties 
of county recorders. Rather, Civil Code section 1172 provides, "The duties of county recorders, 
in respect to recording instruments, are prescribed by the Govemment Code." 

Govenm1ent Code section 27320, as pertaining to county recorders' duties regarding recording 
instruments such as reconveyances and discharge certificates, provides in relevant pmi: 

When any instrument authorized by law to be recorded is deposited in the 
recorder's office for record, the recorder shall endorse upon it in the order in 
which it is deposited, the year, month, day, hour, and minute of its reception, and 
the amount of fees for recording. The recorder shall record it without delay ... 19 

Af1er the enactment of the test claim statute, Civil Code section 2941 provided in relevm1t pmi: 

14 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551,17552. 
15 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802,1817. 
16 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
17 County of Los Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th 1176, 1194; 
Lucia Mar, supra, 44 Ca1.3d 830, 835 .. 
18 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 

835. 
19 Govenm1ent Code section 27320 (added by Stats. 1947, ch. 424, § 1) as amended by Statutes 
1982', chapter 84 3, section 5. 
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Within two business days from the day of receipt, if received in recordable form 
together with all required fees, the county recorder shall stamp and record the full 
reconveyance or certificate of discharge. 

The only change the test claim statute made pertaining to the duties of county recorders. is the 
imposition of a tWo business day deadline to record reconveyances and discharge certificates. 
While the imposition of a deadline for county recorders is new to Civil Code section 2941, the 
activities of processing and recording trust reconveyances and mortgage discharge certificates 
are not new activities. As shown by the language of Government Code section 27320, county 
recorders' offices have been required to perform these activities pricir to the passage and 
enactment of the test claim statute. 

Claimant contends that the imposition of a compressed timeline has increased the costs and 
duties of the county recorder, and thus enhanced service to the public. However, the mere 
shortening of time in which county recorders must process and record trust reconveyances and 
mortgage discharge certificates does not change the level of service related to those activities. In 
discussing its decision in the 1987 County of Los Angeles case, the Califomia Supreme Cowi 
stated, "[t]he law increased the cost of employing public servants, but it did not in any tangible 
manner increase the level of service provided by those employees to the public."20 Similarly, 
imposing a deadline may have increased costs of recording certain documents as argued by 
claimant, but it has not provided any tangible increase in the level of service to the public, as the 
documents would have been required to be processed and recorded with or without the test claim 
statute.· 

Has the State Shifted Fiscal Responsibility to a Local Agency? 

A test claim statute can constitute a new program or higher level of service if the state has 
transferred from the state to counties complete or partial financial responsibility for a required 
program for which the state previously had complete or partial financial responsibility?' 

In this case, there has not been a shift in financial responsibility for a program from the state to 
the counties. The costs attributed to processing and recording trust reconveyances and mmigage 
discharge certificates have historically been bome by cow1ties.22 Here, the test claim statute 
merely sets a deadline for pt'ocessing and recording these documents. Thus, the test claim statute 
has not shifted financial responsibility for a program from the state to the counties. 

For the reasons stated above, staff finds that the test claim statute does not mandate a new 
program or higher level of service on counties within the meaning of article XIII B, section 6 of 
the California Constitution. 

20 San Diego Unified School Dist., supra, 33 Cal.4th 859,- 875_-

21 California Constitution, article XIII B, section 6, subdivision (c). The court in County of 
Los Angeles further states, "an increase in costs does not result in a reimbursement 
requirement. .. [r]ather the state must be attempting to divest itself of its responsibility to provide 
fiscal support for a program ... " County of Los Angeles 2003, supra, 110 Cai.App.4th 1176, 
1194. 
22 Government Code section 27360 (added by Stats. 1947, ch. 424, § 1) provides "For services 
performed by him, the county recorder shaH charge and collect the fees fixed in this article." 
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CONCLUSION 

Staff concludes that Civil Code section 2941, as amended by Statutes 2000, chapter 1013, does 
not mandate a new program or higher level of service on counties and, thus, does not constitute a 
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the · 
California Constitution. 

Staff Recommendation 

Staff recommends that the Commissioi1 adopt this analysis and deny the test claim. 

·-=- ·-:-
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West's Ann.Cal.Civ.Code ~ 1172 

c 
Effective: !See Text Amendments] 

West's Annotated California Codes Cun·entness 
Civil Code (Refs & Annas) 

Division 2. Property (Refs & Annas) 
Part 4. Acquisition of Property 

Title 4. Transfer 
'iii Chapter 4. Recm'ding Transfers 

'ill Article 2. Mode of Recording (Refs & Annos) 

.. § 1172. Recon1er; duties 

Page 2 of3 

Page 1 

The duties of county recorders, in respect to recording instruments, are prescribed by the Government Code. 

CR.EDIT(S) 

(Enacted 1872. Amended by Stats.l959, c. 593, p. 2564, § !.) 

HISTORICAL AND STATUTORY NOTES 

1982 Main Volume 

The 1959 amendment changed "Political Code" to "Government Code". 

CROSS REFERENCES 

Books, acquisition and custody by recorders, see Government Code §§ 27230, 2723 I. 

Duties of recorder, see Government Code§ 27201 et seq. 

Microphotography of records, see Govenunent Code§ 27322.2. 

RESEARCH REFERENCES 

Encyclopedias 

Cal. Civ. Prac. Real Property Litigation § 19:4, Defenses to Forcible Entry or Forcible Detainer. 

·NOTES OF DECISIONS 

Electronic recordation 1 

I. Electronic i·ecordation 

County recorders are not pennitted to implement electronic recordation of documents in their respective 
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Page 2 

West's Ann.Cal.Civ.Code § 1172 

jurisdictions other than in Orange an? San Bemardino Counti~s. Op.Atty .Gen. No. 02-112 (September 4, 2002). 

West's Ann. Cal. Civ. Code § 1172, CA CIVIL § 1 172 

Ctinent with all2006 laws a~d all propositions appearing on the Nov.7· · · 
2006 ballot. ' 

© 2007 Thomson/West 

END OF DOCUMENT 

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

'o 

http://web2.westlaw.com/pi·int/printstream.aspx?pi1L~~UMLE&destination=atp&sv=Split&... 1/2/2007 



West's Ann.Cai.Gov.Code ~ 27320 

c 
Effective: !See Text Amendments] 

West's Annotated Califomia Codes Cun-entness 
Govemment Code (Refs & Annos) 

Title 3. Goveriunent of Counties (Refs & Armas) 
Division 2. Officers (Refs & Annas) 

Part 3. Other Officers (Refs & Annas) 
'iii Chapter 6. Recorder (Refs & Annas) 

'm Article 4. Recording (Refs & Armas) 

-t§ 27320. Manner of recording 

Page 2 of 4 

Page 1 

When any instrument authorized by law to be recorded is deposited in the recorder's office for record, the recorder 
shall endorse upon it in the order in which it is deposited, the year, month, day, hour, and minute of its reception, . 
and the amount of fees for recording. The recorder shall record it without delay, together with the 
aclmowledgments, proofs, cet1ificates, and prior recording data written upon or annexed to it, with. the plats, 
surveys, schedules, and other papers thereto mmexed, and shall note on the record its identification number, and the 
name of' the person at whose request it is recorded. Effm:ts shall be made to assign identification numbers 
sequentially, but an assignment of a nonsequential number may be made if not in violation of express recording 
instructions regarding a group of concun-ently recorded instruments and if, in the discretion of the county recorder, 
such assignment best serves the interest of expeditious recording. 

C!U3DIT(S) 

(Added by Stats.l947, c. 424, p. 1162, § I. Amended by Stats.l949, c. 263, § 1; Stats.l957, c. 869, p. 2082, § 2; 
· Stats.!963, c. 23;p. 631, § !; Stats.\982, c .. 843, p. 3177, § 5.) 

HISTORICAL AND STATUTORY NOTES 

1988 Main Volume 

The 1949 amendment deleted a provision that the instruments be recorded in the order in which they are received 
for record and substituted the provision for noting certain matters on the record for a provision for noting such 
matters at the foot of the record. · 

TI1e 1957 amend1nent deleted the words "together with a notation by the comparer that the record has been 
compared" from the end of the second sentence. 

The 1963 amendment, in the second sentence, inserted the words "and prior recording data." 

The 1982 amendment deleted from the ftrst sentence the words "the proper filing number" which formerly 
followed the words "shall endorse upon it"; substituted at the beginning of the second sentence "Tile recorder" for 
"He" and in the same sentence, changed "filing number" to "identification number" and deleted "the exact time of 
its reception" which formerly preceded "and the name of the person"; and added the third sentence. 
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West's Ann.Cai.Gov.Code § 27320 

Derivation: Poi.C. § 4137, added Stats.J907, c. 282, p. 395, §I, amended Stats.l921, c. 203, p. 223, §I. 

CROSS REFERENCES 

Acknowledgment of execution of instrument, see Government Code§ 27287. 

Documents to be recorded, see Government Code § 27280 et seq. 

Record of survey, filing with county recorder, see Business and Professions Code§ 8762. 

Works of improvement, duties of county recorder, see Civil Code§ 3258. 

LIBRARY REFERENCES 

1988 Main Volume 

Records €=6. 
C.J.S. Records § 9 et seq. 
McKinney's Cal Dig Records §§ 15, 16. 

RESEARCH REFERENCES 

Encyclopedias 

CA Jur. 3d Family Law§ 47, Endorsement and Return of Maniage License. 

CA Jur. 3d Family Law § 1406, Recording Procedures. 

CA Jur. 3d Records and Recording Laws§ 55, Generally; Time. 

CA Jur. 3d Records and Recording Laws § 66, Endorsements by Recorder. 

CA Jur. 3d Records and Recording Laws § 67, Manner of Transcription. 

Tt·eatises and Practice Aids 

Miller and Starr California Real Estate § 11:16, Identification. 
Miller and Starr California Real Estate§ 11:17, Reproduction. 
Miller and Starr Califomia Real Estate § II: 19, Recorder's Liability for Erroneous Recording or Indexing. 
Miller and Stan California Real Estate§ II :21, W11en Recording is Complete-- for Constructive Notice. 

2 Witkin Cal. Crim. L. 3d Crimes Against Gov't Auth. § 156, Unlawful Recording of Document. 

12 Witkin, Califomia Summary lOth Real Property § 3 J 9, General Requirements. 

NOTES OF DECISIONS 

Additional information 1 
Endorsement of deposit time 2 
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. Page 4 of 4 

Page 3 

West's Ann.Cal.Gov.Code ~.27320 

I. Additional infOJmation 

Party executing deed of trust may instruct recorder not to record conditions and reservations referred to in deed of 
trust, annexed thereto, and appearing on reverse side thereon, but, if instrument is otherwise entitled to be recorded, 
it should-be accepted for recordation. 13 Op.Atty.Gen.-18.5. · · . 

2. Endorsement of deposit time· 

1l1e indorsement on an instrument of the fact and time of deposit in the recorder's office for filing is not essential to 
the filing thereof, and does not affect it. Edwards v. Grand (1898)· 121 Cal. 254, 53 P. 796. Records <C= 7 

West's Ann. Cal. Gov. Code § 27320, CA GOVT § 27320 

Cun·ent with all 2006 laws and all propositions appearing on the Nov.?, 
2006 ballot. 
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EXI-IIBrr E: 

January 22, 2007 . 

Ms. Paula Higashi 
. Executive Director . 

Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

. .... 

JAN 2 4 2007 
COMMISSION ON 

STATE MANDATES 

As requested in y~ur letter of January 8, 2007, the Department of Finance has reviewed the 
draft staff analysis of Claim No. 02-TC-41 "Deed of Trust Reconveyance and Mortgage 
Certificate". ·· 

Finance agrees with the Commission staffs recommendation to deny the test claim. The test · 
claim statute does not mandate a new program or higher .level of service on county recorders 
within the meaning of Article XfiiB, Section 6 of the California Constitution, as determined by the 
courts. Processing and recording trust reconveyances and mortgage discharge certificates 
were required activities pursuant to Government Code section 27320 prior to Chapter 1013, 
Statutes of 2000, which amended Civil Code section 2941. · 

The Chapter 1013 amendments only required that these activities be completed within two 
business days. Finance agrees with Commission staff that while this may have resulted in 
higher costs for the county recorders to comply with the new deadlines, the courts have 
consistently held that increases in the cost of an existing program are not subject to 
reimbursement as state-mandated programs when there is no increase in the level of service 
provided to the public. 

As required by the Commission's regulations, we are including a "Proof of Service" indicating 
that the parties included on the mailing list which accompanied your January 8, 2007 letter have 
been provided with copies of this letter via either United States Mail or, in the case of other state 
agencies, Interagency Mail Service. 

If you have any questions regarding this letter, please contact Carla C13stafieda, Principal 
Program Budget Analyst at(916) 445-3274. 

Sincerely, 

~'-o~~.~J 
Thomas E. Dithridge 
Prowam BudgeJ Manager 

Attachments 
., 
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Attachment A 

DECLARATION OF CARLA CASTANEDA 
DEPARTMENT OF FINANCE 
CLAIM NO. 02-TC-41 

·1. I am currently employed by the State of California, Department of Finance (Finance), am 
familiar with the duties of Finance, and am authorized to make this declaration on behalf 

· of Finance. 

2. We concur that the Chapter 1 013', Statutes of 2000, sections relevant to this claim are· 
accuratelY quoted in the test claim submitted by claimants and, therefore, we do not 
restate them in this declaration. 

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to . 
those matters, I believe them to be true. · 

· at Sacramento, CA Carla Castaneda 
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PROOF OF SERVICE 

Test Claim Name: Deed-of Trust Reconveyance and Mortgage Certificate 
Test Claim Number: 02-TC-41 · 

I, the und~rsigned, declare as follows: .. . 
. I am employed in the County of Sacramento, ·state of California, I am 18 years of age or. older 
and not a party to the within entitled cause; my business address is 915 L Street, 12 Floor, .. · 
Sacramento, CA 95814. · · 

On January 22, 2007, I served the attached recommendation of the Department of Finance in 
. said cause, by facsimile to the Commission on State Mandates and by placing a true copy 
thereof: (1) to claif11ants and nonstate agencies enclosed in a sealed envelope with postage 
thereon fully pr.epaid in the United Siates Mail at Sacramento, California; and (2) to state 
agencies in the norm<!l pickup loCation at 915 L Street, 12 Floor, for lnteragencyMail Servi.ce, 
addressed as follows: · 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

County of Los Angeles 
Department of Auditor-Controller 
Kenneth Hahn Hall of Administration 
Attention: Leonard Kaye 
500 West Temple Street, Suite 525 
Los Angeles, CA 90012 

Wellhouse and Associates 
Attention: David Wellhouse 
9175 Kiefer Boulevard, Suite 121 
Sacramento, CA 95826 

A-15 
Donna Ferebee 
Department of Finance 
915 L Streeet, Suite 1280 
Sacramento, CA 95814 

A-15· 
Carla Castaneda 
Department of Finance 
915 L Streeet, Suite 1280 
Sacramento, CA 95814 

Mr. Allan Burdick 
MAXIMUS 

. 4320 Auburn Blvd., Suite 2000 
·Sacramento, CA 95841 

County of San Bernardino 
Office of Auditor I Controller I Recorder 
Attention: Marcia Faulkner 
222 West Hospitality Lane, Fourth Floor 
San Bernardino, CA 92415- 0018 

B-08 
Mr. Jim Spano 
State Controller's Office 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacrarmento, CA 95814 · 

Ms. Bonnie Ter Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
San Bernadino, CA 92415-0018 

B-08 
Ms. Ginny Brummels 
State Controller's Office 
Division ofAccounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 
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A-15 
Ms. Susan Geanacou 
Department of Finance 
915 L· Street, Suite 1280 
Sacramento, CA 95814 

Mr. J. Bradley Burgess 
Public Resource Management Group 
1380 Lead Hill Blvd., Suite 106 · 
Roseville, CA 95661 

Mr. Glen Everroad 
City of Newport Beach 
3300 Newport Blvd. 
P 0 Box 1768 
Newport Beach, CA 92659-1768 

I declare under penalty. of perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was execute on January 22, 2007 at Sacramento, 
California. 
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ICC: DITHRIDGE, LYNN, FEREBEE, GEANACOU, CASTANEDA, MCGINN,FILE 

1:\MANDATES\deed of trust reconveyance and morgage\deed of trust draft staff 
analysisresponse.doc · 

153 

• 



·, 

154 



. FEB-09-2007 HJ: 38 SBC RCR 909 386 8830 P.01 

EXHIBIT F 

COUNTY OJ'I SAN BpRN.ARDINO 

AUDITOR/CONTROLLER·-RRCORDBR 
FEB 0 9 2007 I 

COMMISSION ON 
STATE MANDATES 

==~~==================~~~~----======================~==~-=·~ ·-- ' 
FACSIMILE TRANSMITTAL SHEE'f 

Paula Higashi. Ex~cuti.v~ Dir~ctot 

COMI'AI~YI 

ComnusRion on State Mandates 
PA 'X NUMIW.lt: 

9'1 6-445-0278 
PHON I'. NI.IMI\I'.ll: 

nr.: 

Response·to Draft Smff Analysis 
Deed of Trust Reconveyance and 
Mo1tgage Certificate;! (02-TC-41) · 

[8j URGl'.N'l' POR REVIEW 

NOT!l~/CQMM!1NT!\: 

" 

l'll0M: 

Debbie Pitrenget/Wendy Sulzmann 
(909) 386-8821 
On behalf ofnonnie 'i'et Keu.rst 
Manager, ReimbtU:sable Projecrs Section 

DATf',: 

2/9/07 
Tl'J'I'fiJ... NO. tW 1'1\t'il!S INCLUIJINC COVEll: 

It 
-"'I~Nl'JHil'!llti·:J•'IUlHNCI·: NUMl\Hll: 

VOL'll lUiJIJl.JlENCL•: NUMIH!R: 

Z22 w. HOSPITALITY LANE, SAN BFRNARDlNO, CA 92415-0018 
FAX: (909) 386-8830 

S:\WD\~11~0\J'<JIIM~\FAX C:i"JVEIL!'I!EET FCJI\ PAUI.A Hl<lA$111.1?< 
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FEB-09-2007 10:38 . SBC ACR . 909 386 . 8830 P.02 

AUDITOR/CONTROLLER·RECORDER 
COUNTY CLERK COUNTY OF SAN BERNARDINO 

nOII'Ill.rTII LLER • 222 Wast Hospitality Lane, Fourth Floor LARRY WALKER . 
Audltor/Controlter·Recorder 

County Cl~rk · 
san Bernardino, GA 92415-0016 • (909) 367·8322 • Fax (909) 386-8830 
RECORDER • GOUNTY CLERK • 222 West Hospitality Lane, First Floor 
San Bernardino, CA 92415-0022 • (909) 387-8306. • rax (909) 386-8940 ELIZABETH· A. S'fARBUCK 

Assistant Auditor/Contrcller-Reoarder 
Assistant County Clerk · 

Februal)' 9, 2007 

Ms. Paula Higashi 
Commission on State Mandates· 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

RECEIVED 
FEB 0 9 2007 

COMMISSION ON 
STATE MANDATES 

Re: Response to Dl'llft Staff Analysis . 
Deed of Trust Recorz~,eymzce and Mortgage Cel·tiflcct/e (02-TC-41) 
Civil Code Section 2941 · 
Statutes 2000, Chapter 1013 (AB 996) 
County of San Bernardino, Claimant 

Dear Ms. Higashi: 

The conclusion, as stated in the draft staff analysis for the above named claim is that 
Civil Code section 2941, as amended by Statutes 2000, chapter 1013, does not impose a 
new program or higher level of service on counties and, U1us; does not constitute a 
reimbursable state-mandated program within the meaning of article Xlll B, section 6 of 
tbe California Constittttion. 

For purpos0s of my rebuttal, I would like to claiify points made in tl1e analysis. 
• J11 Issue 1. pa.ge 6, there is reference made to a "new program or higher level of 

service" exists when: (a) the requirements are new in comparison with the pre· 
existing scheme and the requirements were intended to provide an enhanced 
service to the public, or .... : .......... For this discussion, I am assuming tl1at to b::: 
an oversight. ·My remarks will assume as stated 011 page 5 that tl1e required 
activity or task must be now, constituting a "new program," or it. must create a 
"higher level of service" over the previously requi.J;ed level of service. (Italics 
added). · 

• The staff has touched on the activities of the referenced legislation as not being a · 
"new" program. We concur with that finding. The test claim as submitted is 
based on a finding of "higher level of service." 

• The analysis also does not find a ~hi.tl in financial responsibility from U1.e state to 
th~ county. Again, this is not an element of the test claim. We conmu: with the 
staff comments. 
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We disagree with the conclusion that Statutes 2000, chapter 1013 docs not mandate a 
higher level CJf service. October 4, 2006, the Cori1rnission cin State Mandates heard Test 
Claim ''Fifteen Day Close of Voter Registration." There was discussion in that hea1ing 
conceming "higher level of service." Staff colmselremarks inchtdcd: 

_"There aren't too many highcr-hi,vt:J-ofcservice cnses that have been decided by 
tbc courts. One of them, though, is ]:_;ong Beach Unified School District v. The 
State of California, And that case was a higher level of service regarding racial 
desegregation, '?'here you had existing federal law, and the state came and 
required additional requirements impo$ed. And the comt said that was a higher 

·level or: service:. ln the proct>ss, to find a higher level of service is.requiring a 
finding that the State is mandating new requin~ments on the local agencies and 
school dis!ricts." 

As referenced in the staff analysl.s for the Civil Code Section 2941 claim, prio1: to the 
enactment of the test claim statute, the Civil Code did not address the specific duties of 
County Recorders. The Govemment Code sectjon. 27320 provides for rec:nrdation 
without delay. There WO!s no specifit!d tJmd\·ame. 

The County Recorder's responsibility was and is to process and record reconveyances 
and certificates of discharge. This is not a new responsibility. However, the state, in 
enacting this legislation did mandate new requirements on the local agencies. The 
County Recorders now were required to process these documents within a two-day time 
frame. This meant specialized document handling and implementation of new 
procedures to assure compliance with the time frame. Lo11g Beach UJ.iified .School 
District v. State of California found that a higher level of service was mandated wl).en 
gene1-al law on an existing program is ch<mged to require specific perfonttance. In .this 
test claim, the specific per forntance is a twn-day window. · 

The staff analysis also· states (page 7) "imposittg a deadline may have increased costs of 
recording certain documents as argued by claimant, but it has not provided any tangible 
increase in the level of service tci the public .............. " Again, I would disagree: In the. 
bill analysis I would point to comments made by the bill sponsor, proponents and 
opposition a!i cited below: 

Bank of America, the sponsor of tbe bill, maintains that although it complies well 
in advance of the 21 day -roquircmeut to send reconveyance documents to county 
recorders, it faces lawsuits when reconveyanccs take longer than required by law. 
The bank contends. tbat U1e problem is not c'aused by its negligence, but by 
counties like Los Angeles and Snn Fnmcisco that have a history of not recording 
within the mandated ttme frame. 

Pro'\)oncmts cite a brief of amici curia1~ filed with the Comt. of Appeal (41h District, 
Division 2) that states "many county recorders offices lack the budget ru1d staff to 
process on the day of receipt all the instnunentE; deposited for reco_rd. ]n several 
counties, including Los Ang:!les, weeks, even months, may transprr~ b~tween the 

·o 
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e. 

recorder's receipt of u. reconvtlyance in lhe i11ail and the recorder's processing the 
reconveyance and afflxing a date-and-time stamp to it. · . . ' 

Opponents contend that the failure of lenders m1d trustees to timely record 
reco1weyances is widespread, as is evident by the more tb.a11 thirty class action 
la\1\isuil:s filed by property owners against lenders in the past five 
years ....... f1qwever, they believe that this bill would be contrary to the ohjeotilie 
of protecting property owners by assuring the timely recording of reconveyances, . 
and inslead would move Califomia in the opposite direction. (Italics added) 

Based 011 these comments it seews clear chat lh:;.Te was a "service" problem.· Decreasing · 
illStances oflegal action for industry and protecling·prop:::rty owners are worthy goals. 
They are a higher level of servicu. This legislation was intended to alleviate the issues 
and provide for a smooth l-I.Iid timely transfer of ownership. 

Thank you for your comideration of til is matter. 
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; r. ; ... 

CLAIM CERTIFICATION 

·. The foregoing facts are lcnowri to nie personally and if so required, I could und would 
testify to the statements made herem, I declare under penalty ofpeijury under the laws of 
the State of Califottiia that th~-siatements made in this document are true and complete lo 
the best of my personal knowledge and uo to ull matters, I believe them to be tme. 

' . . 

Executed this 9tll day of February, 2007, at San Bernardino, California, by: 

~aA~ 
Bo.m1ie Ter Keur t . 
Reimbu~sable Projects Manager 
.Office of the Auditor/Controller-Recorder 
222 W. Hospitality Lane, 4111 Floor 

·San Bernardino, CA 9.2415-0018 

Phone: (909) 386-8850. 
· Fax: (909) 386-8830 . 
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TIME: 1:30 p.m. COMMISSIONON 
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REPORTER'S TRANSCRIPT OF PROCEEDINGS 
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Reported by: Daniel ~- Feldhaus 

.. 

AWiWIMI 

California CeTtified Shorthanq Re~orter ff6949 
R.egistercod Diplomate Report:.er, c:ertifi.ed ReF.Ilti"1~ il.eport::¢1: 

Dani.el P. Feldhaus, C.S.R", Inc. 
Certffu"d Sho-rthand Repo~"ters 

8414 Yermo Way, Sacratnento, California. 95828 
Telepb.ooe 916.682.9482 • Ji'Hx 916.()88.0723 

Fe!dhausDe)?"o@aol.com 
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Al?PEAl:!..A?ilCES 

COMMISSIONERS FRESEUT 

VINCENT F. BROWN 
. (Comrnis.s:i.on Chair) 

Representative for MICHAEL GENEST Director 
Departm~nt of Finance 

PAUL GLAAB 
City·Coundl Member 

City of Laguna Niguel 

FRANCISCO LUJANO 
Rep~esentative for PHILI?. ANGELIDES 

State Treasu.rer 

SEll.N WALSH 
Director 

State Office of Planning and Research 

J\Ml' HA.IR 
Representative for STEVE WESTLY 

Sta t:l!l Cont.:olhrr 

. J. STEVEN WORTHLEY 
Supervisor and Chairman of the Board 

County of Tula:t·e 

-~oDo--

Da.~icl P. Fddhaus.l CSR, Inc. 9l.6.682.5148Z 
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CQmmission on Stnte M.andat~s ~October 4, 2006 

might be. 

2 from my standpoint, if there's not adequate 

3 documentation th~t the actual.registrations have 

·4 incr~ased, I find it very dif~icult; notwithstandin~ the 

5 shift in time periods, that the workload is the same and 

6 has not increased. 

7 MS. SEILER: I think it's the method of the 

8 workload that we're trying to point out to you. That is, 

9 that due to the method of having to put this at a 

10 completely different cycle, 'with different staff, with 

11 · additional staff, that it has b~en an increased cost fbr 

12 us. 

13 MS. SHELTO~: If I can 1 just to add a couple 

14 of t~ings from case law. There ~ren 1 t too many 

15 highe~-lsvel-of-service cases that hav~ beeri decided by 

16 the cou~ts. One of them, thou~h, is Long Beach Unified 

17 .School District v. The State of California .. And that 

. 18 case was a higher level of servici r~garding racial 

19 desegregation, whe1~e you had existing fedsral law,- and 

20 the .state c-ame and required additional reqU.J.rements · 
' ' 

2.\ imposed. And the court said that· was a higher level of 

22 service. 

23 In the process, to find a higheJ~ ·level of 

24 service i~ requ~ring a finding that the State is 

25 mand~ting ne'" requirements on the local .agencies and 

. - Wli!LL 

Dnnie! P. X'cldhau$1 CSR, In~. 916.G82.9482 
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Commission on State Mandates- Octol,.c{" 4, 2006 

1 school districts. 

2 Here, if you just take a look at the 

3 legislatio~, I think there is an exa~ple on page B,· all 

4 the Legi.slature did was chang~ tl'le number "29" to the. 

5 number "15." The Legislature did not change any of the 

6 mandat~d activities. 

7 The activities that are performed by the 

8 counties, are activities they've decided to perform or 

9 felt .necessary to perform in order to comply with the 

10 legislation. 

1.1 : And, yes, I'm sure there are increased costs.· 

12 But those activities have not been expressly m~ndated by 

the state which is required for a reimbursement finding. 

14 MEMBER WORTHLEY: Well, time is money. I mean, 

15 that's e. very -- tha.t' s axiomatic. We're requiring 

16 additional time. It requires additional money. 

17 Even if there ·was a representation made by the inctease 

18 in Otange County today. 8ven if you only had a few 

19 people come .in, it still affects the sequencing of 

20 events. You still have to have people available to 

21 receive and proces$ these applications, if it was only 

22 ten. 

23 The point is, before, you had a point in time 

24 wh~::re you. could say, ''This is when it ends .. " Ana as was 

25 stated before -- and I've seeft this happen in our own 

Daniel P. Feldhaus, CSR1 ,luc, 916.682.9482 
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CA Codes (gov:27320-27337) 

GOVERNMENT CODE 
~~TION 27320~27337 

27320. when any i.nstrum~nt author:i~ed by: 'J.aw to be recorded is 
clejlo'sited in the recorder's office for record, the recorder. f'hall 
endorse upon it in tho o1.·der i.n wbi.ch ic· is deposited; the year, 
month, day, hour 1 and minute of its rec.ept.ion, and the. amount of fees 
for recording; 'l'he recorder shall record it without delay' 1 tOgether 
with the acknowled~ements, proofs; certificates, and prior recorqi11g 
data writ.t.en upon or 01nn~xed t.o it., wit;:h t:he placs, surveys, 
Gchedules, and other paperF.I thereto annexed, and shall note on·the 
record .i. t:.s identHJ.cat:i.on numbe:r., and the name .. of the person at whooe 
request it is ;cecorded. Efforts shall be made t? assign 
identification numbers sequcntialJ.y, but an assignment of a 
nonsequential number may be made if not in viol.ati.on oE express 
recording instructions regardi.ng a. group of concurrently recorded 
instruments and if, in the discretion of the ~ounty recorder, such 
as signmel1t b<est serves the interest of expedi t).ou.s r'ecordlng. 
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AB 996 Assembly Bill - Blll Analysis 

' .. ,, 

''' 

---·-~---~------~-------------~----~~M••~u-~--~••••••--•--~--
l SENATE_ RULES COMMITTEE I·' 
!
Office of Senate Floor· Analyses 
1020 N street, suite 524 I 

1 (916) 445-5614 Fax: (~16) I 
13 2? -44 iB 

A13 9961 

--~-~--R------------------------------------------~---•••••-

Ei 11 N'o: 
Author: 
Amended: 
Vot:e: 

THIRD RP.APT.NG 

M 9% 
l?ap<m (D) , et al 
B/18/00 in Senate 
:n 

.__s.:~J;!l.'-::r'.?_ FINAN C)'!;, l'.NV. & INT. TR. COMMITTEE 8-0, 6/14/00 
AYES: costa, .Joharmessen, Johnson, Kar.nette, Murray, 

Polanco, Solis, Leslie 

SENATE JUDICIARY COMMITTEE 9-0 1 B/8/00 . 
-··-~····--r 

AYES: Burton, Escutia, Haynes, Morrow, O'Connell, Peace, 
Sh.er, Wright, Schiff 

-~~~~!E APPROPRIATIONS COMMITTEE Senate ll.ule ?.8.8 

Not' relevant 

SUBJECT Mortgages and deeds of t:l."l.\St 

SOURCE Bank of America 

DIGEST This Pill clarifies the authority for depositing 
in the U.S. mail information related to mortgage 
reconveyance. The bill provides tl1at after a mortgage or 
an obligation secured by any deed of crust has been· 
sat'isfied, a lender's and truscee' s obligation to "cause. to 
be. recorded" a certificate of discharge within 30 daya, or 
a full reconveyance of the deed of trust ·to the borrower 
within 21 days, s~all be deemed satisfied by mailing tbe 
documsntr> J.n a recordable form, together with payment of 
all required fees, to the county recorder's office. The 

CONTINUED 

'o ., 

2 

lendF>r and trustee would be required to prepare and 

• r ' ' 1\A..-,· , ,.,,.,,..166,nr 
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· AB 996 Assembly Bill - Bill Analysis 
maintain a proof of service, which if properly executed and 
admissible, would create n presumption af.f:ecti.ng the burden 

'of pfoducing evidence that the documents were received by · 
the county recot"de:r.' s of.f.ice. 

Exisdng law: · 

within 30 dayi after a mortgage has been paid, the 
mortgasee I a bank, savinss association, etc.) 11 '6h.all 
exeaute a certificate of the discharge• .(a reference that· 
the mortgage has l;>een paid) and "shaU record or cause to 
be recorded? in the office of ehe qounty recorder in which 
the m6rtgage is recoided:' (Civil Code Section 294l(a) .) 

When the mortgage has been paid,· the beneficiary "shaJ.J. 
execute and deliver to the trustee the original note, deed · 

.of trust, request for a full reconveyance, arid otl1e.r· 
documents as may be necessary co. reconvey. . . " (Section 
2941 (b) (1).) 

In addition, the trustee must "execute the full 
reconveyance and shall record or cau·~e it to be recorded? 
in the off.i.ce of the collnty recorder i'n which the deed of 
truat ls recorded within 21 calendar days after receipt by 
the trustee of the original note, de~d of trust, request 
for a full. reconveyance? and other documents? necessary to 
reconvey, or cause to be reconveyed, che deed of trust." 
(Section 291,1 lbl Ill (A), l 

violating the requirements of this section "shall make the 
violator lia:OJ.e t.o the person affected? for all damages 
which.that person may sustain by reason of the violation" 
plus $300. (Section 294l{s) .) And finally, the trustel<!, 
beneficiary, or mortgagee may charge a reasonable fee for 
its se~~ices involving the reconveyance. (Note: $65 is 
considered reasonable.) 

This bill would provide that for purposes of Section 2941 
dealing with certificates of discharge and reconveyances, 
the phrases ".canse to be recorded'! ·and "cause J.t to be 

.recorded'' include, but are not limited to, depositing in 
the Unit.ect St:.acea mail the full reconveya11oe or certificate 
of discharge in a reoordabl,e form, togethel- with payrnenc 

3 

AB 996 
Page 

for.: all raqul.1:ed fees, in an envelope addressed to the 
councy recorder's offi.ce of the county in which the deed of 
trust or mortgage is recorded, with fir~t-cl~as postage 
prepaid. A mortgagee~ or his or her designee, or a 
trustee, or hio or her designee, woulct be required to 
prepare a proof of service pursuant ._to B~ction 1013a of the 
code of civil Procedure for a certiiicat~ of discharge or a 
reconveyance delivered to the county recorder by United · 
States mail .. The proof of service may be in written or 
eleccrcnic form anct would be required to be maintained by 

909 386 8830 
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.AB 996 Assembly Bill- Bill Analysis 
the mortgagee or the trustee, ·and may be stored on· an 
opt:i.cal image storage media that does not allow changes to 

'the· ~tored document.· · 

This bill also wouid provide that comp.lJ.ance with the 
foregoing provision would entitle the mortgagee or. trustee 
to the_benefit·of the presumJ?tion found in Sections 641 of 
the Evidence Code, whioll stateo that a letter correctly 
addressed and properly mailed is presumed to have been 
reoci vad in_ the ordinary- course of im1il. 

This bill also ,;,auld. pr~vici.e that the. amendments to thi.s 
section enacted ae the l999-2000 l<'egu1ar Session wouJ.d 
apply only to a mortgage or an obligation secured by a deed. 
of truc;t that is satisfied. on and after Janua.r;y 1, 200l.; 

Comments 

Bank of America, the sponsor of the bill, n1aint.ains that 
although it complies well in advance of the 2i day 
requirement to send reconveyance documents to county· 
recorders, it faces lawsuits when reconveyanceo take longer 
than required by law. The banlc contenos t:ha t: the problem 
i~ not caused by it:s negligence, b•Jt. by C10Unties like Los 
Angeles and San Francisco that; have a history of not 
recording within the mandated time frame. 

Proponents cite a brief of amici cur.iae filed with the 
Court of Appeal (4th District, Division 2) that: state5 
''many county recorders offices lack the budget and staf:f; to 

·process .on the day of receipt all the Jnstruments deposited 
fot· record. In ee·veral counties, including Los Angeles, 
weeks, even months, may transpire l;>etween the recorder's 
receip~ of a reconveyance in the mail and the recorder's 

4 

proce'ssin~ \:.he reconveyanc;e and affixing a date-and-time 
stamp to it." 

.. QPP.'?. ~_!._1;. i Ol'!...E:9.~-- ~l]._a t ___ l;Qi.§. . !;>j_)J ... \:!'.9.':f:~ hurt Cali f on~li a 
homeo~mers and only help larqe mortqa<:le_ lenders anq._panks 
'!he opposi ti'on_at"gues that t.his blll wo\llo inapproflriately 
alleviate a lender'• obligation to assure that a 
certlficate of discharge or a full reconveyance has been 
acr.ually recorded with the county recorder's office by t:he 
:>Ot.h ano 21!lt days, respeotivt;ly _ :Lns'tead, the lender 
would be abJ.e to satcisfy the~e strict sta~utory deadlines . 
by merely placing t.lle oocuments l.n the mail, rt<gar~leBs of 
when the documents are actually recorded. The lenaer would 
be able to·uae the mail, even when it knows that mailing 
the re-conveyance coul.d delay tl'\e re-cording _by weel<s to 
months. The opposition argues that this bill would_hurt 
californl.a homeowners and only help larse mortgage -lenders 
and banks by unnecessarily raducing their obligations. 

909 386 8830 
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lJ 

The opponents argue that the cponsor' s s:ated explanation 
for the bill, that it is nat their fault but rather the 

'c'ouni:y recorder's delay, has been. fJ.atly rej ec:ted by the 
courts. The opponents state that the court in the class· 
action suit against Bank of America rejected this argument, 
noting that when the lenders wi:lnt to record a document that 
benefits thei.J: interBct (i.e., the deed of trust securing 
the loan) 1 the lenders have no ·problem recording those 
documents without delay, evBn if it requires using a 
messenger. Apparently, documents del.i vered by messenger to 
the county recorder's officB are recorded the same day, 
while documents mailed can eake weeks to months in larger 
counties. Thus, the opponents argue chat:. it:. is 
di~ ingeniwue tor the sponsors and supporters 'of this bill 
to contend that as t.o recorcti.ng ·the reconveyances, whi.oh is 
no harder to J:ecol:'d than a deed of trust, they are at the 
mercy of the county recorder's office. .l:n adcti c. ion, c.he 
opponents contend that the ].enders' failure to timely 
record the reconveyances, even if it requires a messenger, 
is particularly offensive considering fees of sixty-five 
dollars ($65), on top of all other fees, arB often charged 
by the lenders for the reconveyance. 

Opponents apn.tend that the faiiure of lender£> and trustees 
to timely record reco.nveyances i.s >li.desprf.'ad, .as i~; .. c;<v.i.d.ent. 

5 

by .the more chan thirty class action law,mits· filed by 
property owners against lender$ in the past ~lve year$ . 

. This widesp1·ead problem exi.sts, despite the reforms to the 
system that were enacted by the Legislature in 2989 to 
alleviate these exact problems. Opponent:~ argue chat the 
existing stacutory deadlines, clas£J action litigation, and 
the penalties that lenders face, are slowly improvJ.ng the 
system. However, they believe that this bill would be 
contrary to the objeceive of protecting property owners.by 
ass1;ring the timely recording of reconvsyances, ana in~ tead 
would move Californ:i.a in the opposite direction. 

F. I SCI\L EFFECT 
Local:. Yes' 

SUPPO~!,.. 

Appropriation: No 

(Verified B/B/00) 

Bank of America (source) 
American GenBral Finance, Inc. 
The ca l.i.fornia Bankers As sociat.i.on 

Fiscal Com.: Yes 

The califo:r.nia Mortgage Bankers Association 

__ Q}?POS IT ION l~erified B/8/00) 

Foley and Serzel<: (law firm representing consumers ln class 
action litigation) 

Title Rccon Tracking 

. 909 386 8830 P.14 
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Fax: (213) 617-8106 

.. 
Claimant 

Tel:· (909) 386.8650 

Fax: ~909) 386-8830 

~ 

Tel: (916) 445-327 4 

Fax: (916) 323-9584 

·, 
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Mr. Allan Burdick 
MAXIM US 

4320 Auburn Blvd., Suite 2000. 
Sacram·ento, CA ·95841 

Ms. Ginny Brummels 
Stele Controller's Offici'! (B-OB) 

SEC ACR 

. Division of Accounting & Reporting 
3301 c Street, Suite 500 
Sacramento; CA 95S16 . 

Ms. Susan Gea!'lEicou 
Department of Fi,nance (A-15) 
91.5 L Stree~ Suite 1190 
Sacramento, CA 95814 

Mr. Glen ·Everroad 
City of Newport Beacl1 
33oo Newport Blvd. 
P. 0. Box 1768 
Newport ~each, CA 92659·1768 

Mr. J. Bradley Burgess 
Public Resource Management Group 
1380 Lead Hill Boulevard, Suite #106 
Roseville, CA 95661 

. Pege: 2 

909 386 8830 P.17 

Tel: (916) 485-6102 

Fax; (916) 485·.0111 

Tel: (918) 324-0256 

Fax: (916) 323-6527 

·. Tel: (91 B) 445-3274 

. Fax: (916) 324~4886 

Tel: (949) 644-3127 

Fax: (949) 644-3339 

Tel: (916) 677-4233 

F<~x: (916) 677-2283 

'~ . 
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_· AUO(TOR/CONTROLLER-RECORDER 
-COUNTY CLERK 

~CONTROllER • 222 West Hospltollty Lane, lilllrth Floor 
b"~rdlno, CA 92415-0018 • (909) 387-8322 • Fox (909)386-8830 
RECORDER • COUNTY CLERK • 222 West Hospitality Lane, First Floor 
San Bernardino, CA 92415-0022 • (909) 387-B30G Fax (909) 386-8940 

I, the undersigned, declare as follows: 

I am employed by the County of San Bernardino, 
State of Callfornie. My business address is 222 W. 
Hospitality Lane, San Bernardino, CA 92415. I 01m 18 
years of age or older. · 

On February 9, 2007, I faxed and mailed the letter 
dated February 9, 2007 to the Commission on State 
Mandates, Request for Response to Draft Staff 
Analysis, Deed of Trust Reconveyance and Mortgage 
Certificate (02·TC-41 ), and I mailed It also to the other 
parties listed on the attached mailing list. 

I declare under penalty of perjury under the laws of 
the State of California that the foregoing Is true and 
correct, and that this declaration was executed on 
February 9, 2007 at San Bernardino, California. 

d-d:rat~~-.6. :tnb\,(,~v- · 
DEBORAH L. PITTENGER D~ 
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COUNTY OF SAN BERNARDINO 

LARRY WALKER 
Audllor/Controller-Reoorcter 

County Clerlt 

E~I:Z.ABETH A. STARBUCI( 
Msislanl Audltor•/Controller· Re~order 

· Assistant County Clerlt 

·~ . 
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