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ITEM 10

TEST CLAIM
FINAL STAFF ANALYSIS

Civil Code Section 2941
Statutes 2000, Chapter 1013 (AB 996)
Reconveyance of Deed of Trust and Mortgage Discharge Cerltificate (02-TC-41)

County of San Bernardino, Claimant

EXECUTIVE SUMMARY
Background

In 2000, the Legislature passed Assembly Bill 996, amending section 2941 of the Civil Code.
The amendments to Civil Code section 2941 required county recorders to process and record
deed of trust reconveyances and mortgage discharge certificates within two business days from
the day of receipt. Prior law imposed no specific deadline for county recorders to process and
record these documents.

Claimant alleges that the test claim statute constitutes a reimbursable state-mandated progran,
contending that “[p]rior to the enactment of the Chapter 1013, Statutes of 2000, the county
recorder was not legally required to stamp and record the full reconveyance or certificate of
discharge within 2 business days from the day of receipt. Enactment of this statute has increased
the duties of the county recorder, and requires the county recorder to provide a higher level of
service for an existing program.”

The Department of Finance agrees with the draft staff analysis recommendation that the test - 9(‘5‘}\
claim statute does not mandate a new program or higher level of service on county recorders Qj A\
within the meaning of Article XIII B, section 6 of the California Constitution, and should A
therefore be denied. ' ‘5\'

Staff finds that the test claim statute does not constitute a reimbursable state-mandated program,

as it does not impose a new program or higher level of service on counties. Trust reconveyances

and mortgage discharge certificates were required to be process recorded before the
enactment of the test claim statute, Thus, the test claim statutf merely imposes a deadline, and i
does not mandate any new activities or providé any Tangible merease in the level of SeIvice 10 the
public.

Conclusion

Staff concludes that Civil Code section 2941, as amended by Statutes 2000, chapter 1013, does
not impose a new program or higher level of service on counties and, thus, does not constitute a
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution.
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Recommendation

Staff recommends that the Comimission adopt this analysis and deny the test claim.
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" STAFF ANALYSIS
Claimant

County of San Bernardino

Chronology

.06/27/03 Commlssmn reccwcs test Clﬁlm ﬁlmg ;
07/09/03 . Commission staff determines-test claim is complete and rcqucsts comments
07/17/03 Department of Fi mance filés reSponse 1o test ‘claim

01/08/07 Comrmssmn staff i 1ssues the draft staff analy51s e

01/24/07 Department- of Fmance submlts comments on draft staff analysrs

02/09/07 Claimant ﬁles comments on draft staff analysrs ' ,

03/26/07 Commlssmn 1sques final staff analysrs and proposed Statement of Decrsron
Backgrourld. o - S Ly

This test claim addresses the deadline at which courity-fecorders must process and record-deed of
trust reconveyances-(reconveyances) and mortgage discharge certificates (discharge certificates).
Pursuant to Civil Code section 2941, a mortgagee (the lendor) must execute a certificate of
discharge and record it or cause it to be recorded in the office of the county recorder within 30
days after the mortgage has been satisfied. When a deed of trust has been satisfied the
beneficiary of the trust (the lendor) shall execute and deliver'to’the trustee the original note and
any other documents necessary to reconvey the deed of trust. The trustee must then execute the
full reconveyance and record or cause it to be recorded with the county recorder within 21 days
of receipt of the original note, fees, and any other documents necessary for reconveyance.

Prior law required county recorders to process and record réconveyancés-and discharge -
certificates received from trustees and mortgagees, but did not impose.a specific deadline to |
complete these tasks. Instead, Govcmment Code section 27320 prov1des that “[t]he recorder
shall record it w1thout delay

The test claim legrs]anon Statutes 2000 chapter 1013 (AB 996) made varlous amendmcnts to
Civil Code section 2941 affecting mortgagees and deed of trust beneficiaries.” However, in
regard to the claimant, the test claim statute requires county recorders to process and record

reconveyances and discharge certificates within two business days from the day of receipt.
Specifically, Civil Code section 2941, subdivision (¢), (formerly codified in subdivision (d))
states in relevant part:

-2

! Prior to the enactment 6f the test clalm statute the C1v11 Code d1d not address the specific duncs
of county recorders instead the Civil Code refcrenced the Govemment Code. ,

? Civil, Code sechon 294] subdrvrsron (d) as amended in Statutes 2000 chapter 1013 dcﬁned
“Cause to be recorded” ;md cause it 10 be rccorded as pertalmng, to C1v1] Code section 2941 and
provided (rustees the bencﬁt ofspecrﬁc evrdenllary presumptrons
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Within two business days from the day of receipt, if received in recordable form
together with all required fees, the county recorder shall stamp and record the full
reconveyance or certificate of discharge.

Claimant’s Position

Claimant, County of San Bernardino, contends that the test claim statute constitutesa
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the

California Constitution and Government Code section 17514. The claimant asserts the test claim-

statute mandates a new program or higher level of service, stating:

Prior to the enactment of the Chapter 1013, Statutes of 2000, the county recorder
was not legally required to stamp and fecord the full reconveyance or certificate
of discharge within 2-business:-days from the day of receipt. Enactment of this
statute has increased the duties of the -county. recorder, and requires the county
recorder to prowde ah gher level of servu:e for an ex1stmg program.

Additionally, claimant argues fhat the test clalm statute * clearly meets both tests that the
[California] Supreme Court created in the [sic] County of Los Angeles v. State of California
(1987) for determining what constitutes.a reimbursable state mandated local program. »d

The claimant further states that meeting the hew requirement of Civil Code sectibn 2941, as

amended by the test clalm statute requlrcd mcreased costs associated with the followmg
activities: S . S e

: . PR .
o receivingand p'-'roc_essing incoming certified mail;
o 'docur’nerit examinationi; '
o outbound mail p'rocc_s,é‘in‘g;.
o policy and procedure development;

o trammg and- momtormg - Coo

On February 9, 2007 the Commission received claimant’s comments in rebuttdl to the draft slaff

analysis. Claimant’s comments will be addressed, as appropriate in the analysis below.

3 Test Claim, page 2.

* Test Claim, page 5. Staff notes that the test as set forth in County of Los Angeles v. State of
California (1987) 43 Cal.3d 46, 56, does not determine what constitutes a reimbursable state-

mandated program Rather, the test is used to determine.whether test claim legislation.- -
constitutes a “program” within the meaning of article XIII B, section 6 of the California

Constitution. To determine, whether a “program” is a reimbursable program it 15 necessary to
determine if the “program” is a new progrdm or hlgher level of service mandated on counties and
whether it imposes increased costs mandated by the state ‘within the meamng of artlcle XIII B,

section 6 of the California Constitution ‘and Government Code section 17514.
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Department of Finance’s Position

The Department of Finance filed comments dated July 17, 2003 addressing claimant’s test claim
allegations. The Department of Finance did not dispute claimant’s position, stating, “the statute
may have resulted in a reimbursable State mandate.”

The Department of Finance submitted subsequent comments, dated January 22, 2007, agreeing
with the conclusions in the draft staff analysis, stating:

Finance agrees with the Commission staff’s recommendation to deny the test

claim. The test claim statute does not mandate a new program or higher level of

service on county recorders within the meaning of Article XIIIB, Section 6 of the

California Constitution, as determined by the courts. Processing and recording

trust reconveyances and mortgage discharge certificates were required activities

pursuant to Government Code section 27320 prior to Chapter 1013, Statutes of

2000, which amended Civil Code section 2941.°
Discussion
The courts have found that article XIII B, section 6 of the California Constitution® recognizes the
state constitutional restrictions on the powers of local government to tax and spend.” “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responSJbllltleS because of the taxing and spending limitations that articles XIII A and X1II B
imposc.’ ¥ A test claim statute or executive order may impose a reimbursable state-mandated
prog,ram if it orders or commands a local agency or school district to engage in an acuwty or

task.” In addition, the required acnwly or task must be new, constituting a “new pro%rdm Torit
must create a “higher level of service™ over the previously required level of service.

> Department of Finance comments on the draft staff analysis, dated January 22, 2007, p. 1.

¢ Article XIII B, section 6 provides: “Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such program or
increased level of service, except that the Legislature may, but need not, provide such subvention
of funds for the following mandates: (a) Legislative mandates requested by the local agency
affected; (b) Legislation defining a new crime or changing an existing definition of a crime; or
(c) Legislative mandates enacted prior to January 1, 1975, or executive orders or regulations
initially implementing legislation enacted prior to January 1, 1975.”

7 Department of Finance v. Commission on Stale Mandates (Kern High School Dist.) (2003) 30
Cal.4th 727, 735.

8 County of San Diego v. State of California (1997 15 Cal.4th 68, 81.
’ Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

" Sun Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist ); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d
830, 8353-836 {Lucia Mar).
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The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a e
law that imposes unique requirements on local agencies or school districts to implement a state

policy, but does not apply generally (o all residents and entities in the state.!' To determine if the

program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immedialely before the enactiment of the test claim
legislation.'? A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”'?

Finally, the newly required activity or increased level of service must impose costs mandated by
14
the state.

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article X111 B, section 6."° Tn making its

decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an
“equitable remedy to cure the perceived unfairness resulting from political decisions on funding

priorities.”'®

Issue 1: Does the test claim statute mandate a new program or higher level of service
on counties within the meaning of article XIII B, section 6 of the California
Constitution?

The courts have held that legislation mandates a “new program or higher level of service” within
the meaning of article XIII B, section 6 of the California Constitution when: (a) the requirements
are new in comparison with the pre-existing scheme and the requirements were intended to
provide an enhanced service to the public:,1 or (b) the state has shified fiscal responsibility for a
program from the state to a local agency.'

" San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of California, supra, 43 Cal.3d 46, 56, Lucia Mar, supra, 44
Cal.3d 830, 835) :

12 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
833. '
13 San Diego Unified School Dist., supra, 33 Cal 4th 859, 878.

4 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

'3 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552,

'$ County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal. App.4th 1802, 1817.

"7 San Diego Unified School Dist., supra, 33 Cal 4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

'8 County of Los Angeles v. Commission on State Mandates (2003)110 Cal.App.4th 1176, 1194; Q
Lucia Mar, supra, 44 Cal.3d 830, 833.
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The claimant disputes the above definition of a “new program or higher level of service,” and
contends that “the required activity or task must be new, constituting a ‘new program,’ or it must
create a ‘higher level of service’ over the previously required level of service.”"” Claimant
further states that the test claim is being submitted based on the contention that the test claim
statute is a “higher level of service” and concedes that the test claim statute does not constitute a
“new program” or a shift in fiscal responsibility from the state to the county.

In support of its contentions, claimant cites to staff’s remarks regarding a “higher level of
service” made during the October 4, 2006 Commission hearing of Fifteen -Day Close of Voter
Registration (01-TC-15). Staff's remarks, however, do not support claimant’s contentions.*®
Instead, staff states that a test claim statute can constitute a “higher level of service” only with a
finding that the state is mandating new requirements on local agencies. As quoted by claimant,
staff states:

There aren’t too many higher-level-of-service cases that have been decided by the
courts. One of them, though, is Long Beach Unified School District v. The State
of California. And that case was a higher level of service regarding racial
desegregation, where you had existing federal law, and the state came and
required additional requirements imposed. And the court said that was a higher
level of service. In the process, to find a higher level of service is requiring a
finding that the Srate is mandating new requirements on the local agencies and
school districts.® (ltalics added.)

The courts have defined a “higher level of service” in conjunction with the phrase “new

program” to give the subvention requirement of article XIII B, section 6 meaning. Accordingly,
“1t 1s apparent that the subvention requirement for increased or higher level of service is directed
to state-mandated increases in the services provided by local agencies in existing programs.”™* A
statute or executive order mandates a reimbursable “higher level of service” when the statute or
executive order, as compared to the legal requirements in effect immediately before the .
enactment of the test claim legislation, increases the actual level of governmental-servicefo the
public provided in the existing program.”

Thus, to determine whether a test claim statute constitutes a “new program or higher level of
service” requires a finding that the requirements are new in comparison with the pre-existing

1 Claimant response, dated February 9, 2007, p. 1, original italics.

%0 Staff notes that the Commission came to the same conclusion in F: ifteen — Day Close of Voter
Registration (01-TC-15) as statf recommends here for Reconveyance of Deed of Trust and
Mortgage Discharge Certificate (02-TC-41).

%! Claimant response, dated February 9, 2007, p. 2. Citing Repoﬁer’s Transcript of Proceedings,
for the October 4, 2006 Commission hearing regarding Fifteen -Day Close of Voter Regisiration
(01-TC-15).

2 Coumy of Los Angeles, supra, 43 Cal.3d 46, 56; San Diego Unified School District, supra,
33 Cal.4th 859, 874. '

23 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
83s.

7 Test Claim 02-TC-41, Final Staff Analysis




9
\\Jf‘

Y

scheme and the requirements were intended to provide an enhanced service to the public, or the
state has shifted fiscal responsibility for a program from the state to local agencies.

Are the Test Claim Requirements New in Comparison With the Pre-existing Scheme and
Intended to Provide an Enhanced Service to the Public?

To make this determination, the test claim statute must initially be compared with the legal
requirements in effect immediately prior to its enactment.”

Prior to the enactment of the test claim statute, the Civil Code did not address the specific duties
of county recorders. Rather, Civil Code section 1172 provides, “The duties of county recorders,
In respect to recording instruments, are prescribed by the Government Code.”

Government Code section 27320 (enacted in 1947), as pertaining to county recorders’ duties
regarding recording instruments such as reconveyances and discharge ccmﬁcates provides in
relevant part:

When any instrument authorized by law to be recorded is deposited in the
recorder's office for record, the recorder shall endorse upon it in the order in
which it is deposited, the year, month, day, hour, and minute of its reception, and
the amount of fees for recording. The recorder shall record it without delay...*®

After the enactment of the test claim statute, Civil Code section 2941 provided in relevant part:

Within two business days from the day of receipt, if received in recordable form
together with all required fees, the county recorder shall stamp and record the full
conveyance or certificate of discharge.

Thk only ghange the test claim statute made pertaining to the duties of county recorders is the
imposition of a two business-day deadline to record reconveyances and discharge certificates.
While the imposition of a deadline for county recorders is new to Civil Code section 2941, the
activities of processing and recording trust reconveyances and mortgage discharge certificates
are nol new activities. As shown by the language of Government Code section 27320, county
recorders’ offices have been required to perform these activities prior to the passage and
enactment of the test claim statute.

Claimant contends that the imposition of a compressed timeline has increased the costs and
duties of the county recorder, and thus enhanced service to the public. However, the mere
shortening of time in which county recorders must process and record trust reconveyances and
mortgage discharge certificates does not change the level of service related to those activities. In
discussing its dCClSlOH in the 1987 County of Los Angeles case, the California Supreme Court
stated, “[t]he | _the.cost of employing-public_servants, but it did not m any_tanglble
bnalmer Increase.| the level.of service provided Pl’ those employees to the pubhc 8 Similarly,

imposing a Tposing a deadline may have increased costs of recording certain documents as argued by

U ~
2 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,

ML/JV;D

835.

V- fs Government Code section 27320 (added by Stats. 1947, ch. 424, § 1) as amended by Statutes

;uf;ww

1982, chapler 843, section 3.
28 San Diego Unified School Dist., supra, 33 Cal.4th 859, 875.
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claimant, but it has not provided any tangible increase in the level of service to the public, as the
documents would have been required to be processed and recorded with or without the test claim
statute.

In claimant’s response to the draft staff analysis, claimant relies upon Long Beach Unified
School Dist., which found state regulations requirin% specific activities to alleviate the racial
imbalance in schools to be a higher level of service. 7 In Long Beach Unified School Dist., the
regulations required specific activities not previously required undc,r state law and beyond those
required under the United States Constitution and relevant case law.2® Unlike Long Beach
Unified School Dist., the test claim statute does not impose any new activity upon claimant._As
stated above, prior to and after enactment of the test claim statute claimant was required to
process and record reconveyances and discharge certificates. Thus, under Long Beach Unified
School Dist., the test claim statute does not constitute a higher level of service.

Staff notes claimant’s argument that the test claim statute’s legislative history suggests an intent
that the test claim statute would reduce litigation against mortgagees and trustees. As a result,
claimant contends that the test claim proVides a higher level of service to the public. However,
as of this date, courts have found reimbursable mandates only in situations in which a new
activity has been imposed or a shift in fiscal responsibility from the state to the local agency has
been shown. Here, no new activity has been imposed on claimant, thus it must be determined if
the state has shifted fiscal responsibility from the state to counties.

Has the State Shifted Fiscal Responsibility to a Local Agency?

A test claim statute can constitute a new program or higher level of service if the state has
transferred from the state to counties complete or partial financial responsibility for a required
program for which the state previously had complete or partial financial responsibility.*

In this case, there has not been a shift in financial responsibility for a program from the state to
the counties. The costs attributed 1o processing and recording trust reconveyances and mortgage
discharge certificates have historically been borne by counties.’® Here, the test claim statute
merely sets a deadline for processing and recording these documents. Thus, the test claim statute
- has not shifted financial responsibility for a program from the state to the counties.

For the reasons stated above, staffl finds that the test claim statute does not mandate a new
program or higher level of service on counties within the meaning of article XIII B, section 6 of
the California Constitution,

¥ Long Beach Unified School Dist., supra, 225 Cal.App.3d 155.
2 Long Beach Unified School Dis., supre, 225 Cal. App.3d 135, 173.

29 California Constitution, article XIiI B, section 6, subdivision (¢). The court in County of’

Los Angeles further states, “an increase in costs does nol result in a reimbursement
requirement...[r]ather the state must be attempting to divest itself of its responsibility to provide
fiscal support for a program...”” County of Los Angeles 2003, supra, 110 Cal.App.4th 1176,
1194,

*® Government Code section 27360 (added by Stats. 1947, ch. 424, § 1) provides “For services
performed by him, the county recorder shall charge and collect the fees fixed in this article.”
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CONCLUSION

Staff concludes that Civil Code section 2941, as amended by Statutes 2000, chapter 1013, does
not mandate a new program or higher level of service on counties and, thus, does not constitute a
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution.

Staff Recommendation

Staff recommends that the Commission adopt this analysis and deny the test claim.
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- COMMISSION ON STATE MANDATES

Test Claim of
County of San Bernardino

RECONVEYANCE QF DEED OF TRUST AND MORTGAGE DISCHARGE CERTIFICATE

Chapter 1013, Statutes of 2000

STATEMENT OF THE Cl AIM

INTRODUCTION

On January 1, 2001, Chapter 1013, Statutes of 2000 {(AB 9986) became operative
(Exhibit A). This legislation amended Section 2941 of the Civil Code so that it requires
county recorders to process, stamp, and record full morigage reconveyances and
certificates of discharge within two business days that are delivered via certified mail or
by other methods, as defined. The workload increase resulting from the mandated
compressed time frame made it necessary to develop new procedures, acquire
additional fixed assets, and incur increased labor costs to mest the higher level of
service. The County of San Bernardino-(*County”) reduced the time necéssary to
process these documents from four business days to two days. . As a result, the County
experienced a 150 percent increase in labor hours to process mortgage reconveyances

that were delivered to the Recorder by cemfled mail as defined in Section 2941 of the
C!VIl Code

A. MANDATE SUMMARY

Article XIIIB, Section 6 of the Callfcmla Cons’ntutlon requires.. relmbursement whenaver
the State mandates local governments 1o. lmplement and deliver services that.are .
enacted after 1975. The increased level of service for mortgage reconveyances occurred
when the State required county recorders to stamp and record full reconveyances or.
certificates of discharge within two business days. Since the legislation mandating the
higher level of service was enacted during 2000, the reimbursement requnrement of
Article XI1IB, Section 6 of the California Constitution apphes

In order to be reimbursable it must constitute a “new program or higher level of service”,
per Article XIHB, Section 6 of the California Constitution. The compressed time

requirement for processing and recording mortgage reconveyances constitutes a hlgher
level of service.

The California Civil Code, Section 2941, requires that whenever any mortgage has been
satisfied, the morigagee or the mortgagee's assignee shall execute and record a
certificate of discharge in the office -of the county recorder in which the mortgage is
recorded. n addition, when an obligation secured by a deed of trust has been satisfied,
the beneficiary or the beneficiary's assignee shall execute and deliver to the trustee the
original note deed of trust, and a request for 2 full reconveyance to be executed by the
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- trustee. The trustee shall then ekeeute and record the full recon\reyance of the deed of

trust in the office of the county recorder in which the deed of trust was initially recorded.

Chapter 1013, Statutes of 2000 (AB 996) amended Section 2941 of the Civil Code. As of °
January 1, 2001 Section 2941 requires the county recorder to stamp and record the full
reconveyance or the ceriificate of discharge within 2 business days from the day of -
receipt, if received in recordable form with all required fees. The method of delivery used
by the mortgagees and trustees to send “cause io be recorded" include, but are not
limited to sending certified mail with the United States Postal Service or by an
independent courier service .the full reconveyance and certificate of discharge in a
recordable form, together with payment for all required fees, in an envelope addressed to
the county recorder’s office in which the deed of trust or morigage is recorded.

Civil Code Section 2941 reads, in pertinent part; :
{c) Forthe purposes of this section, the phrases “cause fo be recorded”
and “cause.if to be recorded” include, but are not limited to, sending by

..certified mail with the United States Postal Service or by an independent |
wgoourier service using its tracking service that provides documentation of
“receipt and delivery, including the signature of the recipient, the full
.reconveyance or certificate of discharge in a recordable form, together
=with payment for all required fees, in an envelope addressed fo the
:county:. recorder's . office of the,county -in which the deed of trust or
zmortgage-is recorded. Within two business days from the day of receipt,
if received in recordable.form together with all required fees, the county

recerder shall-stamp-and.record the full reconveyance or cetrtificate of
drscharge

Civil Code Section 2941 further states:
(h) The amendments to.this section enacted at the 7999~2000 Regular

Sessron shall apply only to a morfgage or an obligation secured by a
deed of trust that is satisfied on or after January 1, 2001.

Prior to the enactment of the Chapter 1013, Statutes of 2000, the county recorder was
not legally required to stamp and record the full reconveyance or certificate of discharge
within 2 business days from the day of receipt. Enactment of this statute has increased
the duties of the county recorder, and requires the county recorder to provide a higher-
level of service for an existing program. Within the meaning of Section 6 of Article XIl| B
of the California Constitution, any costs incurred that are- direct result of providing

“higher level -of service of an existing program” are reimbursable by the State to the
local agencies.incurring those costs.

In order to manage the increased workload imposed by this mandate, the County
Recorder’'s Office has increased staffing and developed new systems o meet the new
recording requirement of Chapter 1013, Statutes of 2000-(AB 986). Moreover, the higher
level of service costs incurred by the County from the mandated compressed recording
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period are exacerbated by the Countys mcreasrng population and housing market
aetlwty S

Prior to the implementation.of amended Section 2941 of the -Civil Code, the entire
-process of handling and recording reconveyances and certificates of discharge via
certified mail in the-County Recorder's office required only ten (10} "person” hours per
business day. Under the new recording requirement to accommodate the two-business -
day turnaround within strict guidelines, twenty-five (25) “person” hours are requufed per
business day to handlé reconveyances and certificates of discharge received via cettified
mail. This 150% workload increase has resulted in significant labor costs due to handling
the increased requirements to maintain the two-business day recording cycle. In addition,
this increased staffing has also. increased trammg, supervisory, and management costs
for this mandated activity.

The County Recorder charges fees to record these legal documents, but the increased
costs due to the higher level 6f service required by the néw mandated activity are greater
than the revenues generated from this activity. The County of San Bernardino does not
have the authaority to increase recording fees to recover its increased recording costs.

The recording fees charged and :collected by the County Recorder are fixed in the
California Government Code Section 27360 thru 27388 (Exhibit B). . These fixed
recerding fees in the Government Code are insufficient to cover higher recording costs
that are incurred by the County- Recorder's Office’ due to the compressed time frame
mandated by the State. Therefore the additional recording-costs, which are not covered i
by the State's fixed recording fees, are deemed to be mandated and reimbursable by the’

State to the local agencies lncurnng these costs. :

—rr

The stamping and recording of full reconveyances or certificates of discharge received
in recordable form within 2 business days from the day of réceipt constitutes a higher
level of service in that counties were not required to process these documents within a
compressed time frame before the statute, which is the subject of this test claim. Since
the new recording requirement for the county became effective as of January 1, 2001,

the reimbursement requirement of Article XliI B, Section 6 of the Cahforma Constltutmn
appiles :

Sec:tlen 2 of the Chapter 1013, Statutee of 2000 (AB 996) reads as follows

Notwithstanding Section 176710 of the Government: Code, if the
Commission on State Mandates determines that this act contains costs
mandated by the state, reimbursement to local agencies and school
districts for those costs shall be made pursuant to Part 7 (commencing
with Section 17500) of Division 4 of Title 2 of the Govt. Code. If the
statewide cost of the claim for reimbursement does not exceed one
million dolfars ($71,000,000), reimbursement shall be made- from the
' State Mandates Claims Fund.
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B. SPECIFIC STATUTORY SEC"1;':IONS 'fHAT CONTA-IN THE'MANDATED ACTIVITIES
“Anactto ar-nend‘ Section 2941 of the Civil Code rel_ating to mortgages. '

Civil Code, Section 2941(c) — provides that mortgage reconveyance documents and
payments that are delivered to a county recorder by entities that include, but are not
hmrted for the Unxted States Postal Serwce or. lndependent couner servuce usrng a

business daye

C. COSTESTIMATES
The costs fall into two categories: a) new workload costs, end b) administration costs.

There are no cost savings o the counties attnbutabie to Chapter 1013. The counties are
unable to raise fees to pay for these'costs, and they caninot reduce or lower the quallty or
availability of services. The-costs are not subject to the funding disclaimers specified in
Government Code Sectron 17556. ;

The new addmonal costs were lnourred through one or more: of but not Ilmlted to the :
' followmg activities: -

Receipting and Processing Incoming Certified Mail (New Workload) |
Document Examination (New Workload). :

.. Outbound Mail Processing (New Workload) ‘

+" Policy and:Procedure:Dévelopment: (Admlnlstratlve Costs):

Training and Moritoring (Admlnlstratlve Costs) S

oS

All of these mandated activities arise from Civil Code Section 2941 (Exhibit A), and will
result in increased cost to local governmental entities in eéxcess of $1,000:per year: -

The County of San Bernardlno estlmates that lts unrelmbursed Mortgage ReconVeyance
cost.for the fiscal year ended June'30, 2001.is, $216, 100

D. REIMBURSABLE COSTS MANDATED BY THE STATE

The costs incurred by the County of San Bernardino as a result of the statutes |nc|uded in
the test claim are all reimbursable costs as such costs are “costs mandated by the State”
under Article X1l B Section 6 of the California Constitution, and Section 17500 et seq. of

the Government Code. Section 17514 of the Government Code defines “costs mandated
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by the State" and specrf les the followmg three requrrements

1. There are “increased costs which a focal agency is requrred to incur after July 1,
1980 "

2. The costs are incurred “as a result of any statute enacted on or after January 1,
18758." ‘ '

3. The costs are the result of “a new program or higher level of service of an existing -

program within the meaning of Sectlon 6 of Article XIll B of the California
Constitution”.

All three of the above requirements for finding costs mandated by the State are mst as
described previously herein..

E. MANDATE MEETS BOTH SUPREME COURT TESTS

The mandate created by these statutes clearly meets both tests that the Supreme Court
created in the County of Los Angeles v. State of California (1987) for determining what
constitutes a reimbursable state mandated local program. The two tests, which the
Commission on State Mandates relies upon to detérmine if a reimbursable mandate
exists, are the "unique to government” test and the “carry out a state policy” test. The
tests’ application fo this test claim is discussed helow.

M te is Unj Local ,
The statutory scheme set forth above imposes” a unique requirement on -local
government. Counties, rather than public/private :entities, are responsible for recording

certificate of discharge for mortgage satisfaction; and full reconveyance of the deed of
frust. This mandate only applies to local government.

From the Ieglslet;on it is clear that the State intended that the county recorder stamp and
" record the full recoriveyance or certificaie of dlscharge within' 2 business. days from the
day of receipt, if the documents are received in recordable form with all required fees.

Pricr to the enactment of the Chapter 1013, Statutes of 2000, recording of these
instruments within 2 business days was not a requirement by the State.

Both of these tests are met.
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F.

- STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE

There are seven dlsclalmers specified in Government dee Section 17556 which could
serve to bar recovery of "costs mandated by the State", as defined in Government Code,
Section 17556. None of the seven dlsclalmers apply to this test claim.

1. The-claim is submitted by a local agency or school d:strrct which requests
Ieglsla’uve authority for that local agency or school district to implement the program
specified in the statutes, and that statute imposes costs upon the local agency or
school district requesting the legislative authority.

2. The statute or executive order affirmed for the State that which had been declared
existing law or regulation by action of the courts.

3. The statute or executive order lmplemented a federal law or regulatlon and resulted
in costs mandated by the fedéral government, uriless the statute or executive order
mandates costs, which exceed the mandate in that faderal law or regulation.

4, The local agency or school dlstrict has the authonty to levy service charges, fees or

assessments suf‘ﬂcnent to pay for the mandated program or increased |evel of
service.

5. The statute or executive order provides for offsetting savings to local agencies or
~ school districts which result in no net costs to the local agencies or school! districts,
~or includes additional revenue that was specifically intended to fund the costs of the
State mandate in an amount sufficient to fund the cost of the State mandate.

- 6. The statute or executive order imposed duties, which were expressly mciuded ina
ballot measure approved by the voters in a statewide election.

7. The statute created a new crime or infraction, eliminated a crime orllnf'ractlon or
. changed the penalty for a crime or infraction, but only for that portion of the statute
relating directly to-the enforcement of the crime or infraction.

None of the above disclaimers have any application to the County of San Bernardino's
test claim.

CONCLUSION

The enactment of Chapter 1013, Statutes of 2000 imposed a new state mandated
program and cost on the County of San Bernardino, by requiring it to process mortgage
reconveyances or certificates of discharge within two business days. The mandated

program meets all of the criteria and tests for the Commission on State Mandates to find
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a reimbursable state mandated. program. None of the disclaimers or other statutory or
- constitutional provisions that would relieve the State from its constltutional obhgation to
provide: rexmbursement has any apphcahon to this claim.

Government Codé Secfion 17514 defines "costs mandated by the stété" as:

“Any ingréased costs which a focal agency or school dtstrlct is required to
incur after July 1, 1980, as a result of any statute enacted on or after January
1, 1975, or any executive order implementing any statute enacted on or after
‘January 1, 1975, which mandates a new program or higher level of service of
an ex1st|ng program within the meamng of Sectlon 6 of Article XHI B of the
California Constitution."

The activities reqwred by the Civil Code_as added or amended or both by the statute of
this test claim, result in increased costs that local agencies were required to incur after
July 1, 1980, as a result of a statute enacted on or after January 1, 1975.

Therefore, based on the foregomg, the County of San Bernardino respectfully requests
that the Commission on State Mandates determing that Chapter 1013, Statutes of 2000,
impose reimbursable state-mandated costs for processing and administrative costs for
Mortgage Reconveyances pursuant to Section 6 of Article Xlll B of thé California
Constitution.

H. CLAIM REQUIREMENTS

The following elements of this test claim are provided pursuant to Section 1183, Title 2, of
the California Code of Regulations: - .

Exhibit A Chapter 1013, Statutes of 2000
Exhibit B: Government Code — Section 27360 thru 27388
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CLAIM CERTIFICATION

The foregoing facts are known to me personally and if so requxred I could and would testn‘y
to the statements made herein. | declare under penalty of perjury under the laws of the
State of California that the statements made in this document are true and complete to the
bast of my personal knowledge and as to all matters, | believe them to be true.

Executed this 16th day of June, 2003, at San Bernardino, California, by:

Bonnie Ter Keurst

Reimbursable Projects Manager

Office of the Auditor/Controller-Recorder
222 W. Hospitality Lane, 4ih Floor -
San Bernardino, CA 92415-0018

: Phone: (909) 386-8850
@ : Fax: (209) 386-8830
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“deed of trusf or mortgage is recorded. The bilt wou1d require the county recorder 1o stanip-
."and record the Tull reconveyunce or cenificate of discharge within 2 business dayvs from

'-Thu pc'nplé af the Smw uf California do enact as follows:

CHAPTER 1013 ~ - -
SEC.I '

CHAPTER 1013
{Assembly Bill No. 996)

An el to smend Section 2941 of the Civil Codz, relating 1o mortgages.
" (Appraved by Guveranr Septembier 29, 2000, Filed with Sceretary of State September 30, 2000,

- LEGISLATIVE COUNSEL'S.DIGEST

AB 996, Pupan,  Morigages and deeds of trust.

Existing law provides that when any marlgape has been satisfied, the morlgagee. or its
assignee. shall exceute and record, or cause tw be recarded. a certificate of discharae,
except as specified. Existing fow aiso providei‘\ that when an obligation secured by a deed
of Leust has been salisfied, the benefctary. or ity assignee. shall execule full reconveyance
and recard or cruse it 1o be recorded, except as v.pemﬁed

This bill would define the phrases "cause to be recorded” and *'cause il {0 be recorded - -
forthe purposes described above to include, but not be limited to, sending b) certified mail i
with the 'United States Postal Service or by a courier service, os, ';pet:|ﬁed the full - ' i
reconveyance or certificate of discharge in a recordable form, together with payment for ~"
all required fees, in an cnvc1opc sddressed Lo thz county recorder's office in which the'

ST : i
IR 2l SO,

the day of receipt, if received in recordable form with all required fees. This bilt would
further provide that fulfilling these provisions would enlitle the teustee to the banefit of a
specified evidentiary presumption. The bill would further provide that these provisions’
only apply to a mortgage or an obligation secured by a dcéd of trust ﬁausﬁed on or aner
January 2, 2001. -

‘Because this bill would increase the duues of Iocal ofﬂ:mls it would create @
state- mandated local program.. The California Constitution raquires the state ta reimburse
local a"cncwﬁ and school districts for cenain costs mandated by the slatz: Statutory
-provisions establish procedures for making thul reimbursement. including th=creation of
a'Stale Mandates Claims Fuad 16 pay the costs of mandates thal do not exceed $1.000, OOD
stateswide and other procedures for claims whose siulewidz costs exceed 51°000.000. .

This bill would provide that, if the Commission onState Mandaies determines that Lhe
bill .contains costs mandaied by the stale, TElmbUF"i"munl for Lhose costs shall be made;
purw'\m to these statutory, prmmons :

- SECTION 1. Section 2941wl the Civil Code is amended o read: _

§ 2940, 7 ta)-Within 30 doyvs afler uny montgagz has been suiislicd, the'moeriguree or the
le-wnc.. of the mongagee shall execuls weenificaw of the discharee thereof, s prowide

- Seelion ’l)“\‘l and shall record” or casse 1@ be recorded. except as p|o\|gi i
\tlhdl‘-mun (el in the office of the CULIHL) recorder in which the monigage is recorded. The
muelgagee shall then deliver, upon the written request of the mongagor or the mortgugor's
hLIl‘\_.&lIEL‘CH\nr( ur assigndes, us the case may h lhr. Ul"lgli\'ll nate and morigage 10 the
person making the request. : : :

{h)(l) Whea the obligition secured b\' .un dccd ol trust has bieen satished, the
henefitiary or the assignee of the bene rlf.l.ll'"‘" shall execute and deliver w the trustee the

Jtalics indicale changes or addilions. * * * indicate omissions.




CHAPTER 1013

5734
SEC. !

2000 REG. SESSION
original note, deed of trust, request for a full reconveyance. and other documents as muy
b2 necessary to reconvey, or citse 1o be reconveyed. the deed of trust,

(A} The trusiee shall.execute the Tull reconvevance and shall record ar dause il 1o be
recorded, excepl as pmuchd in subdivision (vr. in (he olfice of the county revorder in
which the deed of trusi is recorded mlhm:’;“l Lﬂicndar days aller receipt by the trusiee of

" the original nale, deed of trust, request for a Ul reconveyanes, the fee that may be charged -
- pursuant 1© subdivision (), recorder’s fees, und ather documents as mayv be necessary (o
reconvey, Of cuuse 10 be reconveyed. the deed of trust.

{B) The trustez shall deliver a mpv of the reconveyaace Lo the beneficiary. ity ';uucssor
in mlcrcsl or its servicing agent, if known. .

- {C) Following execution and recordation of the Tull reconveyance, ‘upon rf:ce\pl of a -
written requesi bv the trustor ar the truslor's heirs, successors, or assignees, the lrustee " 5
shall then deliver the origina) note and dzed of trust to the person making that request. .

(2) If the trustee has failed 1o exccute and record, or cause fo be recorded; the full
reconveyance within 60 calendar days of satisfaction of the abligation, the bf’ncﬁcmry
‘upon receipt of o writien request by the truslor or trusior's heirs, successor in interest, |
agent, or assignee, shall executs and acknowledge a document pursuant Lo Section 7934a
substituling itself or another as trusize and issue a full reconveyance. :

{3) If a full reconveyance has not bean executed ‘and recorded pursuant Lo enhcr
paragraph (1) or paragraph (2) within 75 calendar days of sotisfaciien of the obligation,
then a title insurance company may prepare and record a .release of the. obligation
However, at least 10 days prior 1o the issuance and recording of a ful] relense pursuant ta
this paragraph the title insurance company shall mail by firsi-ctass nait with postag-,
prepaid, the intention to release the obligation to the trusiee, trustor, and bcne:ﬁmary 0
record, or Lheir successor in interest of record, al lhz las lnown address.
" (A) The. r;]easc shall set forth:

(i) The name of the beneﬁc:ary
" (i) The name of the Lrustor,
{iii) The recording reference (o the deed of trust.

(iv) A recital that the obligmionA secured by the deed of trust has been paid in full.

(v The dulz and amouiv of payment.

(Bj The release issued pur':unni (o this subdivision shall be entitled to recordation :md
when recorded, shall be deemed 1o be the equivalent of a recanveyance of a deed of wrust.

) h Where an obl:gauon secured by a deed of 1rust was puid in full prior w July |. 1989,

and no reconvevance has been‘issued and recorded by October 1. 1989, then o release Of
‘obligation as provided for in paragruph (3) may be issued.,

O Puraumpha (2) and- {3) da nuat excuse the beneficiary or the (rustee from campliancé

with paragraph (1). P.Jr'wmph (2) does not excuse the L\.nchuur\. feom comphiance mth
pasagraph (2).

(6) - In uddition 1o uny other remedy provided by |1w a ulle insurance company.
preparing or recording the release of Uhe obligation shall be liable to any pany for
“damages, including avornevs' fees, which any person may suslain by . reason of 1hc
issuance and recarding of the release, pursuant 1o paragraphs (3) and {4).

{r) The morgagee or trusiee shall nol record or cause the certificate’ Dfdlxcharne or full
_reconveyance 10 be recorded when uny of the fallowing circumstances exists:.

' {1} The mortgagee or lrustee has received writen merucuons 1o 1hc comrary from the
morigagor of irustor, or the owner of the land, as the case may ‘be, or from the owner of -
the obligation secured by the deed of trust or his or her agent, or escrow,

" (2) The cenificate of discharge or full reconveyance is 1o be delivered to the r|*.r.\nt‘ﬂ”nr
or trusior, or the owner of the land, as the case may be, through an escrow o w hich the
morlgagor, lruslorn, or owWnere is a party.

Italics indicate changes or uddilions. * * * indicale omissions.
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5735 . n%’tlf"
{3} When the personal delivery is not for the purpose of causing recordation and when
the certificate of discharge or full reconveyanee is to be persanally delivered with receipl
acknowledged by the mortgasoer or trusior or owner of the land, as the case may be, or
their agent it authorzed h\ monmnor or trustor or owner of the land,

(d) For the purposes af this section, the phrases “cause'to be recorded " and “cause
it to be recorded” incliude, but are not limited 1o, sendmg by certified mail with the
ginited States Postal Service or by an independent courier service using its tracking
service that provides documentation of receipt and delivery, including the signature of
the recipient, the full reconvevance or remﬁcare of discharge (n o recordable form,
ogether with payment for all required fees, in an envelope addressed o the county
recorder's office of the county in which the deed of trust or mortgage is recorded. Within

rwo business days from the day af receipt, if received in recordable form :ogelher with
all rcqmredfecs, the cowmty recorder shall stamp and record the full reconveyance or
certificate nfdnchargc Cr.unplmnce with this subdivision shalt entitle the trustee to the

C.APTER 1013
) SEC. 2

bencfit of the presumptivn found in Section 641 of the Evidence Code.

{e} The violation of ihis section shall make the violator liable to the person affected hy
the violation lor all dumizes which thil person may sustain by reason of the violation, and
shall require that the viotator forfeit o that persen the sum of three hundred doltars (5300).
However, a. trustee acting in accordance with subdivision (¢) shall nol be dzemed a
vintalor for purposes of Lhis subdivision. S

(N{1) The trusiee, beneliciary, or morlgugee may chargs a reasanable lee o the trustor
or méngagor, or the owner of the land, us the casz may be, for all services involved in the
preparation, execution, and recordution of the full reconveyance, including. but not limited
10, document preparution and forwarding services rendered 1o effect the full reconvevance,

and, in addition, may collect official fees. This fes may be made paynble na carlier than'
the opening of a bona fide escrolw or no more than 60 days prier w the full satisfaction of |

the obligation secured by the deed af trust or mortgage.

(2) If the fee charged pursuant to this subdivision does not exceed sixty- ﬁ\c dollars
(365)."the fee is conclue.nek} presimed (o be r—‘aﬁondh!:.

(g) For purposes ol ihis, section, ‘“original™ may include an opucallj imagcd
reproduction when the iol]mkmn requircments are met:

(1) The trustee receiving the request for reconveyance and :tecutmu the rcconvc)ancc

as provided in subdivision (b) is an affilinte’ or subsidiary of the bencﬁtnary or an affiliate . |

or submdmry of lhe assighiee of (he beneficiary, respectively.

» (2) The opl:cal nnavc storige media used to store the document shall be nonerasable
wrile once; read many (WORM) optical i lmaue mndn that dn—‘-. not allow changes to the
stored document.

(3) ThE optical lmaﬂe _reproduction shatl he mude consistent with the minimum

‘steddards of quality upproved by either the National Institute of Standards nnd Te\,hnobn»

or the Assmmlon Jfor Inlormation and ]mdne hManagement.

“ (4] Wriuen uulh"nm:umn identifving the opiicul image re produciion as an undltercd
. copy of the note, deed of Lrusi, or mortgupe shall b* :tampc.d or printed on_ the optual
image rr.producuon :

{h) The amendmcnu 17 t!rn section euac:cd af the: 1999-7000 chular Session shall

apply only'to a mortgage or an ablization secure r! by a deed nf trust lhar £s mrrsfed o
or aju'r Januan- 1o200).

) SEI'" 3 ;\Ql\'\llhbtilll’.]lllg Section 17010 ol the Govermiment Code. iFthe Canymission
on State, Mundaies delermines that this acl contains costs mandaied by the sate,
rcunbur\.c menltp lucal agencies and schnol districts fof those costs shall be made pursuant

tu Part7 (curmm:m.mt' with Section 17500) of Division 4 of Title 2 of the Government

Code. It the sutewide cost of the claim lor reimburement does not exceed ane miliion
doll.nr\ 5l 000.000), reimbuese ment shall be maids from the State Mundates Claims Fund.

!mhcs m\hum. changes or .demmh L ml.hL‘L'll.L umlmum

-
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SOVERNMENT CODF
SECTION 27360-27388

7360..  For s°Lvices'performed by him, the county. znc01de1 shall
harge and co‘lect the fees fixed-in thls ‘articie.

7360.5. As used in this code, the word "folio" means 100 words.
ach flguve, character, symbol and initial, eycludlng punctuation
arks, shall be regarded as a word for the 1::1_1J.fpc>sra of computing fees
y a recorder.

7361. (a) The fee for recording and indexing every instrument,
aper, or notice required or permitted by law to be recorded is four
ollars ($4) for recording the first page and ‘three dollars ($3) for
ach additional page, except the recorder may charge additional fees
s follows: ' -

(1) If the printing en printed forms is spaced more than nine

S per vertical inch or more than 22 characters and spaces per
el measured horizontally for not less than 3 inches in one
entence, the reco;der shall charge cone dollar ($1) extra for each
age or sheet on which printing appears excepting, however, the extra
narge shall not apply to printed words which are directive or
xplanatory in nature for completion of the form or on vital
tatistics forms. Fees collected under this paragraph are not
ubject to subdivision (b} or f{c}.

"~ (2) If a page or sheet does. not conform with' the dlmEﬂSanS
escribed in subdivision (a) of Section 27361.5, the recorder shall
harge three dollars (53) extra per pagé or sheet of the document.
he sxtra charge adthorized under this paragraph shall be available
olely to support, maintain, improve, and provide for the full
peration for modernized creation; retention,. and retrieval of.
nfarmation in each county s system of recorded documents. Fees
allected under this paragraph are not subject to subdlv151on (b} or
c).

-} One dollar-t$1) of each three dellar ($3) fee for_each
{ Yional page shall be deposited in the county general fund.

(c) Wotwithstanding Section GE0B5, one dollar ($1) for recording
he first page and one dollar ($1) for each additional page shall be
vailable solely to support, maintain, improve, and provide for the
ull operation for modernized creation, retention, and restrieval of
nformation in eadh county's system of recorded documents.

17361.1. Whenever two or more instruments, papers, or notices are
serially incorporated on one form or sheet, or are attached to one -
inother, except as an exhibit marked as such; each instrumaht,-paper,
>r notice shali'be considered to be a separate 1nstrumént, paper, oOr
1otice for the purpose of computlng the fee established by Section
27381 of this cade. )

27361.2. whenever any instrument, paper, or notice is recocrded
which contains references to more than one previously recorded
document and which requires additional indexing by the county
recoxrder to glve notice required by law, an additional fee of one

|
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dollar [$1) shall be charged it each refersnce to a previousls
recorded document, other than the first such referance, reguiring
rdditional indexing. Referances to group mining claims listed on a
proof of labor shall be considered as only ones reference when they
are consecutively numbered or leftsred alphabetically, and each br=zak
ir secutive numbers or letters shall be considered as an

ac onal mine for fze purposes under this section and shall be so
indexed in the index.

27361.3. MWotwithstanding any contrary provision of. the law, ‘the fee
for recording every release of lien, encumbrance, or notice axecuted
oy the state, or any municipality, county, city, district or other
political subdivision shall be eight dollars ($8) if the coriginal
lian, encumbrance, or notice was recorded without fee as provided by
Section 273B3 of the Government Code.

Ne fee shall be charged for recording a release of lien,
sncumbrance, or notice which was recorded in error by the state, or
any municipality, county, city, district or other political
subdivision if there is noted on the face of the release of lien,
ancumprance, or notice a statement to that effect.

Two dollars ($2) for recording each release of lien pursuant to
Lb*q section shall he available solely to support, maintain, improve,
al provide for the full operation for modernized creatlon,
retention, and retrieval of: infermation in €ach county's system of
recorded documents.

27361.4. {a} The board of supervisors of any county may provide for
an pAdditional fée of one dollar ($1) for filing every instrument,

; @or notice for record, in order to defray the cost of

I ting the county recorder's document storage system to
nicrographics. Upon completion of the conversion and payment of the
costs therefor, this additional fee shall no longer bz imposed.

(b} The board of superv1sols of any county may provide for an
aadltlonal fee, other than the fees authorized in subdivisions {a)
and (c), of one dollar ($1) for filing every instrument, paper, or
notice for record provided that the resolution providing for the
additiongl fee establishes the days of operation of the- county
re pder's offices as every husiness day except for legal holidays
an.-those holidays designated as judicial holldays pursuant to
Section 135 of the Code of Civil Procedure. '

(c) The board of supervisors of any county may provide for an
additional fee, other than the fees authorized in subdivisions (a)
and (b}, of one dollar (§1) for filing every instrument, paper, or
notice for record provided that the resolution providing for the
additional fee requires that the instrument, paper, or notice be
indexed within two business days after the date of recordation.

Oely

27361.5. (a} As used in Section 27361, a page shall be one printed
side of a single piece of paper being 81/2 inches by 11 inches.

(b} A sheet shall be one printed side of a single piece of paper
which is not exactly 81/2 inches by 11 inches but not greater than
81/° inches by 14 inches.

27361.6. Except as otherwise provided by law or regulation, all '

http://www leginfo.ca.gov/egi-bin/displaycode?section=go1 1 7roup=27001-28000&: file=27360-27388
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e

scuments submitted for reco g shall have at least a 1/2-1ir
rgin on the two vertical sides except in the space reserved for
scording informeticn. Ef least the top 21/2 inches of the first
age or sheet shall be reserved for recording information. The
ft-hand 31/Z inches of the space shall be used by the public to
1ow the name of the person requesting recording and the name and
idiress to which the document is to be returned following recording.
1 the event the first page cor sheet of a document does not comply
th these requirements, a separste page shall be attached by the
irty requesting recording to the front of the documant which meets
ese criteria and which reflects the title or titles of the ~document
. required by Section 27324 Any printed form accepLed for
cordation that does not comply with ths foregoing shall neot affect
e notice otherwise imparted by recording.

All instruments, papers, or notices presented for Lecordatlon
all be on a qguality of paper and contain print of a size and color
ich will reproduce legibly by microphotographic or imaging
ocesses as set forth in Sections 26205.5 and 27322.2

Any instrument, paper, or notice presented for recordation which
' any way modifies, releases, or cancels the provisions of a
eviously recorded document shall state the recorder identification
mber or book and page of the document number being modified,
leased, or canceled. .

i

'361.7. Whenever the text of a document presented for recerd may
> made ovut but is not sufficiently legible to reproduce a readable
otographic record, the recorder may require the person presenting

for record to substitute a legible original document or to prepare
legible copy of the first document by handwriting or typewriting
d attach the same to the original as a part of the document for
king the permanent photographic record. ~The handwritten or
pewritten legible copy shall be certified by the party creating the
py under penalty of perjury as being & true copy of the original.
 used in this section, the word "text" includes the notary seal,
rtificates, and other appendages thereto.

/361.8. Whenever any instrument, paper, of notice is recorded

1ich reguires additional indexing by the county recorder to give

>tice required by law and does not refer to a previously recorded
ment by reference, as coveread in Section 27361.2, an additional

.. of one dollar {$1) shall be .charged for sach group of 10 names or

-actional portion thereof after the initial group of 10 names.

73G1.8. The board of supervisors of any county may provide for an
dditional fee for filing every preliminary 20-day notice pursuant to
aragraph {l) of subdivision {(o) of Section 3087 of the Civil Codsa

or the exclusive purpose of defraying the cost of implementing and
aintaining a system to facilitate compliance with paragraph (2) of
ubdivision (o} of Section 3097 of the Civil Code.

7364. The fee for each certificate under seal shall be =zet by the
ward of supervisors in an amount necessary Lo recover the direct and
ndirect costs of providing the product or service or the cost of
:nforcing any regulation for which the fee or charge 1s lavied.

|
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27365. The fe=z for any copyﬂiw a birth, death, or marriage
-ertificate, when the copy is made by the recorder, is the same as is - _ |
'gyable to a state or local registrar of vital statistics. ;

>, The fee for any copy-of any other record or paper on file in
-he office of the recorder, when the copy is made by the recorder,
shall be set by the board of supervisors in an amount necéssary to
recover the dirsct ‘and indirect costs. of providing the product or
service or the cost of enforc1ng any regulablon for which the fee or
“harge is levied.

27365. The fee for searching the records of his office for a birth,
leath, or marriage certificate is the same as is-payable to a state
5r local registrar of vital statistics; in all other cases, for each
vear, fifty cents ($0.50}. '

27371. The fee for recording each map or plat where it is copied in
5 hook of record is ten cents ($0.10) for each courss, plus ten
cents {$0.10) a folio for letters and figures on the map or plat.

hen recording is by a-nhotographlc method the fee for recording
=ach map or-plat shall be the same as prov1ded for under Sectiong
27361 and 27361.5 of this, code

27372. The fee for recording or £iling and indexing edch map
wherein land is subdivided in lots, tracts, or parcels is five
dc {35) for the first page and two dollars (52} for earch
2L nal page. '

27375. The fee forx aklng an acknowledgment of any instrument is
seventy-five-cents (50.75).

P i ce : '
2%..9. The fee for administering and certifying each ocath ox
affirmation is fifty cents ($0.50).

27380. The fee for filing, indexing, and keeping esach paper not
required by law to be recorded is three dollars (53).

2738l. Wo charge or fee shall be made for recording, indexing,
issuing certified copies of any discharge, certificate of service,
certlificate of saulsfactory service, .report of separation, or neotice
of separation of any officer, commissiaoned warrant officer, ‘warrant
offlcnr{ flight officer, cadet, midshipman, noncommissioned officer,
petty officer, soldier, sailer, or marine separated, released, or
discharged from the Army, Navy, Marine Corps, Coast Guard -of the

U ! Statns, Women's Army Corps, Women's. Army Auxiliary Corps;

We s Reserve of Bavy, Marine Corps, or Coast Guard, or from the
Army and Navy Murse Corps.

http:/fwww.leginfo.ca.gov/cgi-bin/displaycode?section=g0'1 1- Qroup=27001-28000&file=27360-273 88 4/23/2003
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7383. HNo fez shall be charged by the2 recorder for services
endered to the State, to any municipality, county in the State or
ther political subdivision thereof, escept for making & copy of a
aper or record.

1287. 1In addition to any other fee, the county recorder shall
bllect a fee from any lienor, other than a governmental entity, for
e recordation of an abstract of judgment or other document creating
1 involuntary lien within the meaning of Section 27287.5 affecting
itte to real property. The fee shall not exceed the actusl o©ostT ro
e recorder of providing the notice reguired by Section 27297.5.

1387.1. In addition to any other recording fee, thes recorder may
>llect a fee from the party filing a deed, guitclaim deed, or deed
© trust, other than a government entity, pursuant to Section

/297 .6. The fee ‘shall not exzceed the mailing cost of the notice
veclfied In Section 27297.6, not to exceed seven dollars ($7).

’3BB. ta) In addition to any other recording fees spacified in

\ls code, uvpon the adoption of a resolution by the county board of
ipervisors, a fee of up to two dollars (52) shall be paid at the

ime of recording of every real estate instrument, paper, or notice
rquired or permitted by law to be recorded within that county,

icept those expressly exempted from payment of recording fees.

leal estate instrument" is defined for the purpose of this section

5 a deed of trust, an assignment of deed of trust, a reconveyance, a
:quest for notice, and a notice of default. "Real estate

strument" does not include any deed, instrument, or writing subject
> the impesition of a2 documenftary transfer tax as defined in

2ction 11811 of the Revenue and Taxation Code, nor any document
2guired to facilitate the transfer subject to the documentary
ransfer tax. The fees, after deduction of any actual and necessary
iministrative costs incurred by the county in carrying out this

> "ion, shall be paid quarterly to the county auditor or director of
. Aace, to be placed in the Real Estate Fraud Prosecution Trust

ind.  The amount deducted for administrative costs shall not exceed

) percent of the fees paid pursuant to this section.

(b) Money placed in the Real Estate Frawvd Prosecution Trust Fund
nall be expended to fund programs to enhance the capacity of lacal
vlice and prosecutors to deter, investigate, and prosecute real
state frauvd crimes. After deduction of the actuazl and necessary
dministrative costs referred to in subdivision (a), 60 percent of
he funds .shall be distributed to district attorneys subject to
eview pursuant to subdivision (d), and 40 percent of the funds shall
e distributed to lozal law enforcement agencies within the county
n accordance with subdivision (c). In those counties whexe the
nvestigation of real estate fraud is done exclusively by the
listrict atrorney, after deduction of the actual and necessary
dministrative costs referred to in subdivision (a}), 100 percent of
he funds shall be distributed to the district attarney, subject to
eview pursuant to subdivision (d) The funds so distributed shall
e expended for the exclusive purpose of deterrlnq, investigating,
ind prosecuting real estate fraud crimes’.

"{c} The county auvditor or director of finance shall distribute
funds in the Real Estate Fraud Prosecution Trust Fund to sligible law

wtp/Pwww leginfo.ca govicgi-bin/displaycode?section=go'1 2group=27001 -28000&file=27360-273588
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:nforcement agzncies within éw, county pursuant to subdivisionitf
:5 determined by a Real Estate Fraud Frosacutien Trust fund Committes
~omposed of the distript attorney, the county chief administrative
fficer, and the chief officer responsible for consumesr protection
vithin the county, each of whom may appoint representatives of their
 f .to serve on the commitiee. I a county lacks a.chlef officer
= @ible for censumer protection, the county board of supervisors
gy appoint an appropriate representative to serve on the committes.
The committee shall establish and publish deadlines and written

srogedures for lecal law enforcement agencies within the county to
pply for the use of funds and shall raview applications and make
ijeterminations by majority vore as to the’ awald of funds using the
‘ollowing criteria: .

(}) Each law enforcement agency that seeks funds Shall submit a
jritten application to the committee setting forth in detail the
gency's propesad use of the funds. :

(2} In order to qualify for receipt of funds, each law enforcement
gency. submitting an application-shall provide written evidenge that -
-he agency either:

(h) Has a unit, division, or section devoted to the investigation
r prosecution of real sstate fraud, or both, and the unit, divisien,
r section has been in existence for at least one year prior to the
pplication date. .

B} Has on a regular basis, during the three years immediately
M :ding the appolication date, accepted for investigation or
brosecution, or beth, and assigned to specific persons employed by
-he agency, cases of suspected real estate fraud, and actively
nvestigated and presecuted those cases.

{3} The committee's determination to award funds to a law
=nforcement agency 'shall be based on, but not bs limited to, (A] the
umber of real estate fraud cases filed in the prior year; (B) the
wmber of real ‘estate fraud cases investigated in the prior year; (C)
o) ber of victims involved in the cases filed; and (I the total
g, WPeted monetary loss suffered by victims, including individuals,
1ssociatiens, institutions, or corporations, 25 a result of the real
2state fraud cases filed, and those undar active investigation by
“hat law enforcement agency. .

{4) Each law enforcement agency that, pursuant to this section,
a5 been awarded funds in the previous year, upon reapplication for
funds to the committee in each successive year, in addition te any
information the committee may reguire in paragraph (3), shall be
"¢ ired to submit a detailed accounting of funds received and
2xpended in the prior year. The accounting shall include (A} the
amount of funds received and expended; (B) the uses to which those
funds were put, including payment of salaries and expenses, purchase
>f equipment and supplies, and other expeanditures by type; (C} the
wmbey of filed complaints, investigations, arrests, and convictions
“hat resulted from the axpenditure of the funds; and () other
relevant information the committee may reasonably reguire.

(d} The county board of supervisors shall annually review the
2ffectivenass of the district attorney in deterring, investigating,
and prosecuting real estate fraud crimes based upon information
brovided by the district attorney in an annual report submitted to
the beoard detailing both:

{1} Facts, based upon, but not limited to, (&) the number of real
estate fraud cases filed in the prinr year; [BY the number of real
estate fraud cases investigated in ths prior vyear; (C) the number of
victims involved in the cases filed; (D) the number of convictions
obt2ined in the prior year; and (E) the total aggregated monetary
1 uwifered by victims, including individuals, associations,

i, Futions, corporations, and cther relesvant public entities,

accarding to the number ¢f cases filed, investigations, prosecutions,
and convictions obtained, :

L)
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(2} An accounting of funds: ceived and expended in the pri%i
»ar, which shall include {A) the amount of funds received and
ipended; (B) the uses to which thoss funds were put, including
ayment of salaries and expenses, purchase of esgquipment and supplies,
yd other expenditures by type; (C) the number of filed complaints,
1wvestigations, prosecutions, and convictions that. resulted from the
ipenditure of funds; and (D) other relevant 1nformatlon pLovzded at
e discretion of the district attorney.

{e) The intent cf the Leglslatule in enacting this section is to
ive an impact on real estate fraud involving the largest number of
ctims. To the extent possible, an emphasis should be placed on
aud against individuals whose residences are in danger of, or are
1, -foreclosure as defined under subdivision (b} of Section 1695.1 of
e Civil Code. Casz filing decisions continue to bhe-in the
-scretion of the prosecutor.

(f) A diatrict attorney's office or a local enforcement agency
12t ‘has undertaken investigations and prosecutions: that will )
ntinue into a subsequent program year may receive nonexpended funds .
om the previous fiscal year subsequent to the annual submission of
formation detailing the accounting of funds received and expended
. the prior year.

(g) No money collected pursuant to this sectlon shall be .expended
y offset a reduction in any other source of funds. Funds from the
-7 Estate fraud Presecution Trust Fund shall be used only in

ection with criminal investigations or prosecutlons involving
corded real estate documents.

Page 7 of 7
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STATE OF CALIFORNIA

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

~HBOAMENTO, CA 95814
IE: {916) 323-3562
W(516) 445-0278

E-mall: csminfo @csm.ca.gov

July 9, 2003

Bonnie Ter Kem st

" Officé of the Auditor/Controller-Recorder
222 W. Hospitality Lane
San Bernardino, CA 92415

Mr. Michael Havey

State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 500 '
Sacramento, CA 93816

Mr. Keith Gmeinder
Department of Finance
915 L Street, 8th Floor
Sacramento, CA 95814

And: Interested Parties
(see enclosed mailing list)

EXHIBIT B

Re:  Notice of Complete Test Claim Filing and Schedule for Comments — Deed of Trust
Reconveyance and Mortgage Certificate

On June 27 2003, a test claim was filed on the above named program by the County of San
Bemardino, claimant. Following initial review, the Commission staff found the test claim to be
complete. The Commission is now requesting state agencies and interested parties to commem

on the test claim as spec:lﬁed in the enclosed notice.

Please contact Nancy Patton at (916) 323-8217 if you have eﬁly questions.

Sincerely,
¢ O / 1.

) PAULA HIGASHI
Executive Director

Enclosures:
Notice of Complete Test Claim F1hng and Schedule for Comments
Copy of Test Claim (state agencies only)
Mailing List
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

- IN RE TEST CLAIM ON: - |. No. 02-TC-41
_ ' ' | beéd of Trust Reconveyance and
Civil Code Section 2941 as amended by Statutes h Morrgage Discharge Certifi icate

2000, Chap“"r 1013 - 'NOTICE OF COMPLETE TEST CLAIM
FILING AND SCHEDULE FOR

4 ‘ COMMENTS (Gov. Code § 17500 et seq.;
Filed on June 27, 2003 Cal. Code Regs., Tit. 2, §§ 1183, subd.(g)
&1133 oz) :

By the County of San Bernardino, Claimant™

TO: County.of San Bernardino
Department of Finance
State Controller’s Office
Interested Parties

On June 27, 2003, the County of San Bemardino filed a test claim on the above-described
statutes and executive orders, alleging a relmbursable state- mandated program pursuant to article
XTI B, section 6 of the California Constitution and Govertiment Codé sectioni 17514. The test
claim is complete. The test:claim will be heard and determined by. the Commissicn:on State
Mandates pursuant to article XIII B, section 6, Government Code section 17500 et seq.; and case
law. The procedures for hearing and determining this claim are prescribed in the Commission’s
regulations, California Code of Regulations, title 2, chapter 2. 5, section 1181 et seq.

COMMENT PERIOD

The key issues. before the Commission are:

« Do the prov151ons hstcd above 1mpose a new progra;n, or h1gher level of serwce within an

existing prograifi ipon 1o¢al éntities within the meaning of section 6, article XTI B of the

California Constitution and costs mandated by the state pursuant to section 175 14 of the
Government Code? : R

+ Doés Government Code section 1"}5‘56'préclu&e the Commiss'ion. from findin gr_t_l;at any of
the test claim provisions impose costs mandated by the state?

s Have funds been appropnated for this pro gram (e.g., state budget) or are there any other
sources of fundmg avallable? If so, what ig the source?

Notice of Complete Test Claim Flling and Schedule For Comments, 02 TC41, Deed of Trust Recanveyance and Morigage
Discharge Certificate
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State Agency Review of Test Claim - State agencies are.requested to analyze the test claim
merits and to file written comments within 30 days, or no later than August 8, 2003. Requests

for extensicens of time may be filed in accordance with sections 1183.01,-subdivision (c) and
1181.1, subdivision (g) of the regulations.

- Claimant Rebuttal - The claimant and interested parties may file rebuttals o state .agenclas
* comments under section 1183.03 of the regulations, The rebuttal is due 30 days from the actual
service date of written comments from any state agencies.

Mailing Lists - Under section 1181 2 of the regulations, the Commission will promulgate a
mailing list of parties, mterestcd parties, and interested persons for each test claim and provide
the list to those included on the list, and to'anyone who requests a copy. Any written material

filed with the Commission ori this claim shall be simultaneously served on the other parties listed

on the mailing list provided by the Cominission.

Consolidating Test Claims - Purs'uan,t to Commission regulations, the executive director may

consolidate part or all of any test claim with another test claim. See sections 1183.05 and
1183.06 of the regulations.

ADDITIONAL FILINGS ON THE SAME STATUTE OR EXECUTIVE ORDER

Under section 1183, subdivision (i) of the regulations, more than bhe tést claim oh the same
statute or executive order may be filed with the Commission. The test claim miist be filed within
60 days of the date the first test claim was filed. Claimants may designate a‘siriglé claimant
within 90 days from the date the first test claim was filed. If the Commissioh do2s not récejve
notice from the claimants designating a lead claimant, the executive director will des;gnate the
claimant whor ﬁ]ed the ﬁrst test élaim as‘the lead claimant

INFDRMAL/PREHEARIN G CONFERENCE

An informal conference or prehcanng conferénce may b\, scheduled 1f requested by any party
See sections 1183.04 and 1187.4 of the regulations.

HEARING AND STAFF ANALYSIS

A tentative hearmg date for the test claim will be sot when the draft staff analyms of.the claim is
being prepared. At least eight weeks before a hearing is conducted, the draft staff analysm w1ll
be issued to parties, interested parties, and interested persons for-comment. Comiitierits are due at
least five weeks prior to the hearing or on the date set by the Executive Director, pursuant to
section 1183. 07 of tbs 1egu1at10ns Before the hearing, a fmal staff analysm will be issued,

Dismissal of Test Claims - Under.section 1183.09-of the regulatmns, testclaims rnay be -
dismissed when postponed or placed on inactive status by the claimant for more than one year.
Before dismissing a test claim, the Commission will provide 60 days notice and opportumty for
other parties to take over the claiim,

Parameters and Guidelines - If the Conumussion determines that a rem'ibursab]e state mandate
exists; the claimant is responsible for subm1ttmg proposed parameters and guldahnes for
reimbursing all eligible local entities. See section 1183.1 of the regulations. All interested
parties and affected state agencies will be given an opportunity to comment on the clalmant 8
ploposa] before consideration and adoption by the Commission.

Notice of Complete Test Claim Flling and Schedule For Comments, 02-TC-41, Deed of Trust Reconveyance and Mongage
Discharge Cerificate
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Statewide Cost Estimate - The Corhmission is required to adopf a statéwide cost estimate of the

reimbursable state-mandated program within 12 months of receipt of a test claim. This de
may be extended for up to six months upen the request of either the claimant er the Commission.

".Da.tcdi % ‘7;2005 % W,L/

"PAULA HIGASHI, EQoutive Director - .

Notice of Complete Tesl Claim Filing and Schedule For Comments, 02-TC-41, Deed of Trust Reconveyance and Morigage
Discharge Centificate
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Original List Date: 7/7/2003 Malling Information: Completeness Datermination
Last Updated:
List Print Date: 07/09/2003 Mailing List
- Claim Number: 02-TC-41
Issue: '

Deed of Trust Reconweyance and Mortgage Discharge Certificate

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission mailing list is continuously updated as requests are received to include or remowve any party or person
on the mailing list. A current mailing list is provided with commission correspondence, and a copy of the current mailing
lisl is available upon request at zny time. Except as provided otherwise by commission rule, when a party or interastad
party files any written material with the commission conceming a claim, it shall simuitansously serne a copy of the writlen

material on the partias and inlerested parties to the claim identified on the mailing list provided by the commission. (Cal.u
Codz Regs., tit. 2, § 1181.2.)

iir. David Wellhouse
David Wellhouse & Associates, Inc.

8175 Kiefar Blvd, Sulie 121
Sacramento, CA 85826

Tel:

(515) 368-9244

Fax: (918) 388-5723

Ms. Harmmest Barkschat
Mandate Resource Sendces

5325 Eikhom Biwd. #307
Sacramento, CA 95842

Tel: . (816) 727-1350

Fax:  (916) 727-1734

Mr. Steve Smith
Mandated Cost Systems, Inc.

11130 Sun Ceantar Drive, Suite 100
Rancha Cordova, CA 95670

Tel:  (916) 635-0888

Fax:  (916) 650-0889

Ms. Anneiie Cninn
Cost Recowvery Sysiems

705-2 East Bidwsll Strest, #294
Folsom, CA 85630

Tel:  (918) 939-7901

Fax.  (916) 239-7801

Ms. Pam Stone

MAXIMUS Tel:  (916) 485-8102
4320 Auburn Bivd., Suite 2000 ,
Sacramento, CA 95841 Fax: (B16)485-0111

Mr. Leonard Kaye, Esq.
Counly of Los Angeles
Auditor-Controllers Offica

500 W. Temple Sirest, Room 603 Fax:  (213)817-8106
| os Angsles, CA 90012

Tel: (213) 974-8564
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Mr. Michael Hawey
State Controller's Cffice (B-08)
Division of Accounting & Reporting

301 C Street, Sulte 500
@acramanto, CA 95816

Tel:  (916) 445-8757

Fax:  (816) 323-4807

Mr. Keith Gmeinder
Department of Finance (A-15) -
915 L Street, Bth-Floor
‘Sacramento, CA -95814

Tel: (916) 445-8913

Fax: (916) 327-0225

Ms. Bonnie Ter Keurst

County of San Bamardino

Cffice of the AudltoriControIIer—Recorder
222 West Hospltality Lane

San Bemardlng, CA 92415-0018

Claimant
Tel:  (908) 386-8850

Fax: (909) 386-8830

Ms, Cindy Sconce
Centratien, Inc.

I 12150 Tributary Point Drive, Suite 140
Gold River, CA 85670
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Juiy 17, 2003

‘Ms. Paula Higashi - : : RECEEVED
Execdtive Director - o W17 sy
Commission on State Mandates _ ' Jut 17 2003 ‘
‘980 Ninth Street, Suite 300 COMMISSION ON
Sacramento, CA" 95814 - o | STATE MANDATES

Dear Ms Higashi:

As raquasted in your letter of July 9, 2003, the Department of Finance has:reviewed the test
claim subriitted by the Sari Bernardino County (claimant).asking the Commission ta determine
whather specified costs incurred under Chapter 1013, Statutes-of 2000, (AB 99€, Papan) ara,

'1 reimbursable State mandated costs (Claim No, CSM-02-TC-41 "Deed of Tsust Reconveyance
and Mortgage Discharge Certificate”), Commencing with page 1 of the test clalm, claimant has
identified the following new duties, which it-asserts are reimbursable State mandates:

o County recorders must process, stamp, and record full mortgage reconveyances and
certificates of discharge that are deliverad via certified mail or other methods as defined,
within two business days,

@ As the result of our review, we have concluded that the statute may have resulted in a
reimbursable State mandate. If the Commission reaches the same conclusion at'its next
scheduled hearing on the matter, the nature and extent of the spacific activities required can be
addressed in the parameters and guidsiines which will then have to be developed for the
program. '

As reguired by the Commission's ragulations, we are including a “Proof of Service” indicating
that the parties included on the mailing list which accompanied your July 16, 2003, letter have
been provided with copies of this Istter via either United States Malil or, in the casa of other state
agencies, Interagency Mail Sarvice.

If you have any questions regarding this lstter, please contact Matt Paulin, Principal Program
Budget Analyst at (916) 322-2263 or Kelth Gmeinder, state mandates ciaims coordinator for the
Depariment of Finance, at (9168) 445-8913.

Sincerely,

e
Connie Squir

Program Budget Manager

Attach:h ents

JUL-17-2083  16:05 516 337 6100 | P.B2
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Attachment A

DECLARATION OF MATT PAULIN -
DEPARTMENT OF FINANCE
CLAIM NO. CSM-02-TC-41

1, | am currently employad by the State of Calrfornua Department of Finance (Flnance), am.
© 7 familiar with the duties of Flnance and am suthorized to makKe this declaration on behalf.

of Finance.,

2. Wae coneur that Chapter 1013, Statutes of 2000, (AB 998, Papan) sactions relevantto
this claim are accuratsly quoted in the test claim submitied by claimants and, therefors,
we do not restate them in this dsclaration.

| certify under penalty-of perjury that the facts set forth in the foregoing are true and corract of
my own knowledge 6xcépt as'to the matters thersin stated.as information or belief and, as to
those matters | baheue them to be’ true : -

/W\mig w o FHUH (S,

Matt Paulin Sacramento, CA |

132 P.B3
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PROOF OF SERVICE

@ Test Claim Name:  Dead of Trust Reconvayance and Mortgage Discharge Certificate
Test Claim Number: CS_M-OZ-TC—41 ' .

i, the undersigned, declare as follows:

| lam em'ployed in the County of Sacramento, State of California, | am 18 years of agé or older.
and not a party to the within entitied cause; my business address is 915 L Street, 8th Fioor, -
Sacramento, CA 95814. S A - .

On July 17, 2003 , | served the attached recommendation of ths Department of Finance in said
cause, by facsimile te the Commission on State Mandaies and by placing a true copy theraof:
(1) to claimants and nonstate agencies enclosed in a seaied envelope with postage th_ereon fully
prepaid in the United States Mail at Sacramanto, Califomia; and (2) to state agencies in the
normal pickup location at 815 L Strest, 8th Floor, for Interagency Mail Sarvice, addressed as

follows:
, A-16 ' B-8 .
' 'Ms. Paula Higashi, Executive Director State Controller's Office
Commission on State Mandates Division of Accounting & Raporting
' 980 Ninth Streat, Suite 300 . Attention: William Ashby
Sacramento, CA 95814 3301 C Street, Room 500
Facsimile No, 445-0278 Sacramento, CA 95816
B-29 SB 80 Service .
Legislative Analyst's Office C/0 David M. Griffiths & Associates
@ Attention Marianne O'Malley Attention: Allan Burdick
825 L Street, Suite 1000 4320 Aubum Boulevard, Suite 200
Sacramente, CA 95814 _ Sacramento, CA 95841
County of Los Angelss : County of San Bernardino
Department of Auditor-Controlier Office of Auditor / Controllar / Recorder
Kenneth Hahn Hall of Administration Aftentlon: Marcia Faulkner ‘
O Attention: Lecnard Kaye . 222 West Hospitality Lane, Fourth Floor

500 West Temple Street, Suite 525 San Bamardino, CA 92415 - 0018
Los Angsles, CA 90012 '

Wellhouse and Assogiates
Attention: David Welhouse

9175 Kiefer Boulevard, Suits 121
Sacramenio, CA 95826

| declare under penalty of perjury under tha laws of the State of Califomia that the foregoing is
true and correct, and that this deciaration was sxacuted on July 17, 2003 at Sacramento,

© California. _ .
r

Meradith Campbel}

13 . TOTAL P.@4
JUL-17-2883 16:06 oLle 3z7 B___S . g8« P.g4
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EXHIBIT D

Hearing Date: March 29, 2007
e © JAMANDATESY20021c\02-tc-41\dsa doc

ITEM _ _
. TEST CLAIM
DRAFT STAFF ANALYSIS -
Civil Code Section 2941
Statutes 2000, Chapter 1013 {AB 996)
Reconveyance of Deed of Trust and Mortgage Discharge Certificate (02-TC- 41)

County of San Bernardino, Claimant

EXECUTIVE SUMMARY

Background

In 2000, the Legislature passed Assembly Bill 996, amending section 2941 of the Civil Code.

The amendments to Civil Code section 2941 required county recorders to process and record

deed of trust reconveyances and mortgage discharge certificates within two business days from

the day of receipt. Prior law imposed no specific deadline for county recorders to process and
@ record these documents,

Claimant alleges that the test claim statute constitutes a retimbursable state-mandated program,
contending that “[p]rior to the enactment of the Chapter 1013, Statutes of 2000, the county
recorder was not legally required to stamp and record the full reconveyance or certificate of
discharge within 2 business days from the day of receipt. Enactment of this statute has increased
the duties of the county recorder and requires the county recorder to pr0v1de a higher leve] of
service for an existing progran.”

_ The Department of Finance does not dispute claimant’s allegations, stating, “the statule may
have resulted in a reimbursable State mandate.”

Staff finds that the test claim statute does not constitute a reimbursable state-mandated program,
as it does not impose a new program or higher level of service on counties. Trust reconveyances
and mortgage discharge certificates were required to be processed and recorded before the
enactment of the test claim statute. Thus, the test claim statute merely imposes a deadline, and
does not mandate any new activities or provide any tanglblc increase in the level of service to the
public.

Conclusion

Staff concludes that Civil Code section 2941, as amended by Statutes 2000, chapter 1013, does
not impose a new program or higher level of service on counties and, thus, does not constitute a
reimbursable state-mandated program within the meanmg of article XIII B, section 6 of the
Cahforma Constitution. -

Test Claim 02-TC-41, Draft Staff Analysis
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Recommendation

Staff recommends that the Commissicn adopt this analysis and deny the test claim.

Test Claim 02-TC-41, Draft Staff Analysis
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@ , - STAFF ANALYSIS

Claimant

County of San Bernardine

Chronology

06/27/03 Corr_unissioﬁ receives test claim ﬁliﬁg g

07/09/03 Commission staff detétmineé test claim is complete and requests comments
07/17/03 Department of Finance files response to test claim

01/08/07 Commission staff issues the draft staff analysis
Background

This test claim addtesses the deadline at which county recorders must process and 1ccord deed of
trust reconveyances (reconveyances) and mortgage discharge certificates (discharge ccr‘uﬁcates)
Pursuant to Civil Code section 2941 a miortgagee (the lendor) must execute a certificate of

- discharge and record it or cause it to be recorded in the office of the county recorder within 30
days after the mortgage has been satisfied. When a deed of trust has been satisfied the
beneficiary of the trust (the lendor) shall execute and deliver to the trustee the original note and
any other documents necessary to reconvey the deed of trust. The trustee must then execute the
full reconveyance and record or cause it to be recorded with the county recorder within 21 days
of receipt of the original note, fees, and any other documents necessary for reconveyance.

Prior law required county recorders to process and record reconveyances and discharge-

@ certificates received from trustees and mortgagees, but did not impose a specific deadline to
complete these tasks. Instead, Govemment Code secuon 27320 provides that “[t1he recorder
shall record it without delay...

The test claim legislation, Statutes 2000, chapter. 1013 (AB 996), made vanous amendments to
Civil Code section 2941 affecting mortgagees and deed of trust beneficiaries.”> However, in
regard to the claimant, the test claim legislation requires county recorders to process and record
reconveyances and discharge certificates within two business days from the day of receipt.
Specifically, Civil Code section 2941, subdwmon (c) (formerly codified in subdivision (d))
states in relevant part: '

Within fwo business days from the day of receipt, if received in recordable form
together with all required fees, the county recorder shall stamp and record the full
reconveyance or certificate of discharge.

! Prior to the enactment of the test claim statute the Civil Code did not address the spemﬁc duties
of county recorders, instead the Civil Code referenced the Govermnent Code.

2 Civil Code section 2941, subdivision (d) as amended in Statutes-2000, chapter 1013 defined
“cause t¢ be recorded” and “cause it to be recorded” as pertaining to Civil Code section 2941 and
G = provided trustees the benefit of specific evidentiary presumptions. '

Test Claim 02-TC-41, Draft Staff Analysis
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Claimant’s Position

: Clalmant County of San Bemardmo, contends that the test claim legislation constitutes a
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution and Government Code section 17514. The claimauit asserts the test claim
statute mandates a new program or higher level of service, stating:

Prior to the enactment of the Chapter 1013 Statutes of 2000 the county recorder
was not legally required to stamp and record the full reconveyance or certificate

of discharge within 2 business days from the day of receipt. Enactment of this
statute has increased the dutiés of the county recorder, and requires the county
recorder to provide a higher level of service for an existing program.’

Additionally, claimant argues that the test claim statute “clearly meets both tests that the
[California) Supreme Court created in the [sic] County of Los Angeles v. State of California
(1987) for detenmmng what constltutes areimbursable state mandated local program.’ né

The clalmant fUJ'ﬂlel states that meetmg the new requu ement of C1v11 Code section 2941, as

amended by the test claim statute, required increased costs assoclated with the followmg
activities:

o receivirg-and proéessing incoming certified mail;
o docu_ment examination; .
o qutboﬁhd mail processing;
o policy and procédure development;
s training and monitoring.
Department of Finance’s Position

The Departimient of Finance filed comments dated July 17, 2003 addressing claimant’s test claim
allegations. The Department of Finance does not dispute claimant’s position, stating, “the statute
may have resulted in a reimbursable State mandate.”

Discussion

The courts have found that article XIII B, section 6 of the California Constitution® recogmzes the
state constitutional restrictions on the powers of local government to tax and spend.® “Its

3 Test Claim, page 2.

* Test Claim, page 5. Staff notes that the test as set forth in County of Los Angeles v. State of
California (1987) 43 Cal.3d 46, 56, does not determine what constitutes a reimbursable state-
mandated program. Rather, the test is used to determine whether test claim legislation
constitutes a “program” within the meaning of article XIII B, section 6 of the California
Constitution.” To determine whether a “program” isa reimbursable program it is necessary to
determine if the “program” 1s a new program or hlgher level of service mandated on counties
within the meaning of article XIII B, section 6 of the Callforrua Constitution.

S Article XTI B, section 6 plowdes” “Wheneve1 the Legmlature or any state agency mandates.a
new program or figher level of service on any local government, the state shall provide a

“Test Claim 02-TC-41, Draft Staff Analysis
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purpose is to preclude the state from shifting financial responsibility for carrying out

governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial

responslbﬂmes because of the taxing and spending limitations that articles XIII A and XIII B

impose.™" A test claim statute or executive order may impose a reimbursable state-mandated

proglam if it orders or commands a local agency or school district to cngage in an activity or

task.® In addition, the required act1v1ty or task must be new, constituting a “new program,” or it
“must cledte a “lngher 1evel of semce > over the pr evmusly requlrecl level of service.

The courts have defined a “program’ subject to article XIII B, section 8, of thé California
Constitution, as one that carries out the governmental function of providing public services, ora
law that imposes unique requirements.on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.'’ To determine if the
program is new or imposes a higher level of ser¥ice, the test cldim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test ¢laim
legislation.'! A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public »i2

Finally, f}le newly required activity or increased tevel of service must unpose costs mandated by
the state.

subvention of funds to reimburse such local government for the costs of such program or
increased level of service, except that the Legislature may, but need not, provide such subvention
+ of funds for the followmg mandates: (a) Leg1slatlve mandates requested by the local agency
affected; (b) Legislation defining a new crime or changing an existing definition of a crime; or
(c) Leg1slat1ve mandates enacted prior to January 1, 1975, or executive orders or regulatlons
initially implementing legislation enacted prior to J anuary I, 1975.”

® Department of Fi inance v, Commission on State Mandates (Kep n High School Dzst J (2003) 30
Cal.4th 727, 735. '

7 C'ozm!y of San Diego v. State of California (1997) 15'Cal.4th 68, 81.
8 Long Beach Unified School Dist. v. State of California (1990) 225 Cal . App.3d 155, 174,

¥ San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 .
(San Diego Unified School Dist.}; Lucia Mar Unified School District v. Homg (1988) 44 Cal.3d
830 835-836 (Lucia Mar).

" San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in

County of Los Angeles v. State of California, supra, 43 Cal.3d 46; 56; Lucia Mar, supra, 44
Cal.3d 830, 835)

" 8an Diego UmfedSchoolDzsr supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal3d 830,
835,

'* San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

Y County of Fresno v. State of California (1991) 53 Cal.3d 482, 487, County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Govermment Code sections 17514 and 17556.

Test Claim 02-TC-41, Draft Staff Analysis
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The Commission is vested with exclusive authority to adjudicate disputes over the existence of '
state-mandated programs within the meaning of article XJII B, section 6.'"* In making its Q
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable {?medy to cure the perceived meauness resulting from political decisions on funding ..
priorities.”

Issue 1: ~  Does the test claim statute h]and_ate a new program or higher level of service
on counties within the meaning of article XIII B, section 6 of the California
Constitution?

The courts have held that legislation mandates a “new program or higher level of service” within
the meaning of article XIII B, section 6 of the California Constitution when: (a) the requirements
are new in comparison with the pre- exxsun% scheme and the requirements were intended to
provide an enhanced service to the public,'® or (b) the state has shifted fiscal responsibility for a
program from the state to a local agency.'’ '

Are the Test Claim Requirements New in Comparison With the Pre-existing Scheme and
Intended to Provide an Enhanced Service to the Public"’ ’

To make this determination, the test claim statute must mmal y be compared with the legal
requirements in effect immediately prior to its enactment.’

Prior to the enactment of the test claim statute, the Civil Code did not address the specific duties
of county recorders. Rather, Civil Code section 1172 provides, “The duties of county recorders,
in respect to recording instruments, are prescribed by the Government Code.”

Government Code section 27320, as perlaining to county recorders’ duties regarding recording
instruments such as reconveyances and discharge certificates, provides in relevant part:

When any instrument authorized by law to be recorded is deposited in the

- recorder's office for record, the recorder shall endorse upon it in the order in
which it is deposited, the year, month, day, hour, and minute of its reception, and
the amount of fees for recording. The recorder shall record it without delay. ..

After the enactment of the test claim statute, Civil Code section 2941 provided in relevant part:

14 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

15 Coumy of Sonoma, supra, 84 Cal.App.4th 1263, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817,

' San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

'! County of Los Angeles v. Commission on State Mardates (2003)110 Cal.App.4th | 176, 1194; .
Lucia Mar, supra, 44 Cal.3d 830, 835.

'® San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

' Government Code section 27320 (added by Stats. 1947, ch. 424, § 1) as amendcd by Statutes Q
1987, chapter 843, section 3.

Test Claim 02-TC-41, Draft Staff Analysis
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Within two business days from the day of receipt, if received in recordable form
together with all required fees, the county recorder shall stamp and record the full
reconveyance or certificate of discharge. :

The only change the test claim statute made pertaining to the duties of county recorders 1s the
imposition of a two business day deadline to record reconveyances and discharge certificates.
While the i 1mposmon of a deadline for county recorders is new to Civil Code section 2941, the
activities of processing and recording trust reconveyances and mortgage dlscharge certlﬁcates
are not new activities. As shown by the language of Government Code section 27320, county
recorders’ offices have been required to perform these activities prior to the passage and

" enactment of the test claim statute,

Claimant contends that the imposition of a compressed timeline has increased the costs and
duties of the county recorder, and thus enhanced service to the public. However, the mere
shortening of time in which county recorders must process and record trust reconveyances and
mortgape discharge certificates does not change the level of service related to those activities. In
discussing its decision in the 1987 County of Los Angeles case, the California Suprcme Court
stated, “[t]he law increased the cost of employing public servants, but it did not m any tangible
manner increase the level of service provided by those employees to the public.” Slmllarly,
imposing a deadline may have increased costs of recording certain documents as argued by
claimant, but it has not provided any tangible increase in the level of service to the public, as the
documents would have been required to be plocessed and recorded with or without the test claim
statute. A

Has the State Shifted Fiscal Responsibility to a Local Agency?

A test claim statute can constitute a new program or higher level of service if the state has
transferred from the state to counties complete or partial financial responsibility for a requlred
program for which the state previously had complete or partial financial responmblllty

In this case, there has not been a shift in financial responsibility for a program from the state to
the counties. The costs attributed to processing and recording trust reconveyances and mortgage
discharge certificates have historically been borne by counties.”? Here, the test claim statute
merely sets a deadline for processing and recording these documents. Thus, the test claim statute
has not shifted financial responsibility for a program from the state to the counties.

For the reasons stated above, staff finds that the test claim statute does not mandate a new

program or higher level of service on counties within the meaning of article XIII B, section 6 of
the California Constitution.

% San Diego Unified School Dist., supra, 33 Cal.4th 859, 875.

- 2! California Constitution, article X111 B, section 6, subdivision (c). The court in County of

Los Angeles further states, “an increase in costs does not result in a reimbursement -
requirement. .. [r]ather the state must be attempting to divest itself of its responsibility to provide

fiscal support for a program...” County of Los Angeles 2003, supra, 110 Cal. App.4th 1176,
1194.

2 Government Code section 27360 (added by Stats. 1947, ch. 424, § 1) provides “For services
performed by him, the county recorder shall charge and collect the fees fixed in this article.”

Test Claim 02-TC-41, Draft Staff Analysis
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CONCLUSION " - e

Staff concludes that Civil Code section 2941, as amended by Statutes 2000, chapter 1013, does
not mandate a new program or higher level of service on-counties and, thus, does not constitute a
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the

California Constitution.

Staff Recommendation o o
Staff recommends that the Commission adopt this analysis and deny the test claim.

Test Claim 02-TC-41, Draft Staff Analysis
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Page 2 of 3

Westlaw
Page |
West's Ann.Cal.Civ.Code § 1172
C ‘ B
Effective: [See Text Amendments]
West's Annotated California Codes Currentness
Civil Code (Refs & Annos)
Division 2. Property (Refs & Annos)
Part 4. Acquisition of Property
Title 4. Transfer
g Chapter 4. Recording Transfers :
@ Article 2. Mode of Recording (Refs & Annos)
=§ 1172. Recorder; duties

The duties of county recorders, in respect to recording instruments, are prescribed by the Government Code.
CREDIT(S)
(Enacted 1872. Amended by Stats. 1959, ¢. 593, p. 2564, § 1)
HISTORICAL AND STATUTORY NOTES
1982 Main Volume
The 1959 amendment changed "Political Code" to "Government Code".
CROSS REFERENCES

Books, acquisition and custody by recorders, see Government Code §§ 27230, 27231.

Duties of recorder, see Government Code § 27201 et seq.

Microphotography of records, see Government Code § 27322.2.
RESEARCH REFERENCES

Encyclopedias

Cal. Civ. Prac. Real Property Litigation § 19:4, Defenses to Forcible Entry or Forcible Detainer.

-NOTES OF DECISIONS

Electronic recordation 1
1. Electronic recordation

County recorders are not permitted to implement electronic recordation of documents in their respective

@ 2007 Thomson/West, No Claim to Orig. U.8. Govt. Works.
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Page 3 of 3

Page 2

West's Ann.Cal.Civ.Code § 1172

jurisdictions other than in Orange and San Bemardino Counties. Op.Atty.Gen. No. 02-112 (Septémber 4, 2002).

West's Ann. Cal. Civ. Code § 1172, CA CIVIL § 1172

Current with all 2006 laws and all ﬁl'opositioﬁs api:earing on the Nov.7,
2006 ballot.

© 2007 Thomson/West

END OF DOCUMENT

@ 2007 Thomson/West., No Claim to Orig. U.S. Govt. Works.
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WesElaw:
Page 1
West's Ann.Cal.Gov.Code § 27320

.
o Effective: [See Text Amendments]

West's Annotated California Codes Currentess
Government Code (Refs & Annos)
- Title 3. Government of Counties (Refs & Annos)
Division 2, Officers (Refs & Annos)
Part 3. Other Officers (Refs & Annos)
<@ Chapter 6. Recorder (Refs & Annos)
g Article 4. Recording (Refs & Annos)

~+§ 27320. Manner of recording

When any instrument authorized by law to be recorded is deposited in the recorder's office for record, the recorder
ghall endorse upon it in the order in which it is deposited, the year, month, day, hour, and minuts of its reception,
and the amouni of fees for recording. The recorder shall record it without delay, together with the
acknowledgments, proofs, certificates, and prior recording data written upon or annexed to it, with.the plats,
surveys, schedules, and other papers thereto annexed, and shall note on the record its identification number, and the
name of the person at whose request it is recorded. Efforts shall be made to assign identification numbers
seqguentially, but an assignment of a nonsequential number may be made if not in violation of express recording
instructions regarding a group of concurrently recorded instruments and if, in the discretien of the county recorder,
@ such assignment best serves the interest of expeditious recording,.

CREDIT(S)

(Added by Stats.1947, c. 424, p. 1162, § 1. Amended by Stats.1949, c. 263, § 1; Stats.1957, c. 869, p. 2082, § 2;
" Stats. 1963, c. 23, p. 631, § 1; Stats. 1982, ¢. 843, p. 3177, §5.)

HISTORICAL AND STATUTORY NOTES

1988 Main Volume

The 194% amendment deleted a provision that the instruments be recorded in the order in which they are received
for record and substituted the provision for noting certain matters on the record for a provision for noting such

matters at the foot of the record.

The 1957 amendment deleted the words "together with a notation by the comparer t hat the record has been
compared” from the end of the second sentence.

The 1963 amendment, in the second sentence, inserted the words "and prior recording data,"
The 1982 amendment deleted from the first sentence the words "the proper filing number" which formerly
followed the words "shall enderse upon it"; substituted at the beginning of the second sentence "The recorder" for

"He" and in the same sentence, changed "filing number" to “identification number” and deleted "the exact time of
its reception” which formerly preceded "and the name of the person"; and added the third sentence, :

© 2007 Thomson/West, No Claim to Orig. U.S. Govt. Works.
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Page 3 of 4

West's Ann.Cal.Gov.Code § 27320

Derivation: Pol.C. § 4137, added Stats.lQOT, ¢ 282, p. 395, § 1, amended Stats.1921, ¢, 203, p. 223, § 1,
CROSS REFERENCES

Acknowledgment of execution of instrument, see Government Code § 27287.
Documents to be recorded, see Government Code § 27280 el seq.
Record of survey, filing with county recorder, see Business and Professions Code § §762.

Works of improvement, duties of county recorder, see Civil Code § 3258.

LIBRARY REFERENCES
1988 Main Volume

Records €526.

C.1.8. Records § 9 et seq.

McKinney's Cal Dig Records §§ 15, 16.
RESEARCH REFERENCES
Encyclopedias

CA Jur. 3d Family Law § 47, Endorsement and Return of Manriage License,

CA Jur. 3d Family Law § 1406, Recording Procedures.
CA Jur. 3d Records and Recotrding Laws § 55, Generally; Time.
CA Jur, 3d Records and Recording Laws § 66, Endorsements by Recorder.
CA Jur. 3d ‘Recérds and Recording Laws § 67, Manner of Transcription.
Treatises and Practice Aids
Miller and Starr California Real Estate § 11:16, 1dentification.
Miller and Starr California Real Estate § 11:17, Reproduction,
Miller and Starr California Real Estate § 11:19, Recorder's Liability for Erroneous Recordmg or Indexing,
Miller and Starr California Real Estate § 11:21, When Recording (s Complete -- for Constructive Notice.
2 Witkin Cal. Crim. L. 3d Crimes Against .Gov’t Auth. § 156, Unlawful Recording of Document.
12 Witkin, California Summary 10th Real Property § 319, General Requirements. |
NOTES OF DECISIONS
Additional information 1

Endorsement of deposit time 2

© 2007 Thomson/West, No Claim to Orig. U.S. Govt. Works,
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Page 3
@ West's Ann.Cal.Gov.Code §27320
1. Additional information
* Party executing deed of trust may instruct recorder not to record conditions and reservations referred to in deed of
trust, annexed thereto, and appearing on reverse side thereon, but, if instrument is otherwise entitled to be recorded,
it should be accepted for recordation. 13 Op.Atty.Gen.'185.

2. Endorsement of deposit time-

The indorsement on an instrument of the fact and time of deposit in the recorder's office for filing is not essential to
the filing thereof, and does not affect it, Edwards v. Grand (1898)121 Cal. 254, 53 P. 796. Records €= 7

West's Ann. Cal. Gov. Code § 27320, CA GOVT § 27320

Current with all 2006 laws and all propositions appearing on the Nov.7,
20006 ballot.

© 2007 Thomson/West

END OF DOCUMENT

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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- EXHIBITE

' l\ I a h l o s TN ARNALD SECHWARZENEGBER, GOVERNOR
b
r__leﬂr“ FI E E - ETATE CARITOL B anM 11458 BAURAMENTE E:A - 95514-4995 R www.DoF.CaA.GOV

ol ‘OFFICE OF THE DIREI:T'CIR . E T R RES LR ERE L C S e e

.—~|

January 22, 2007 o i S | RECEWE@

- Ms. Paula Higashi ' ‘]AN 215 2[]37
. Executive Dirsctor . _ GOMMlSS\ON ON
Commission on State Mandates . _ STATE MANDATES

880 Ninth Street, Suite 300
Sacramento, CA 85814

Dear Ms. Higashi:

As reqﬁes'ted in ybhr letter of Jénu’ary 8, 2007, the Depar(rhent of Finance has reviewed the
draft staff analysns of Claim No. OZ-TC 41 “Deed of Trust Reconveyance and Mortgage
Certificata”.

Finance agrees with the Commission staff's recommendation to deny the test claim. The test
claim statute does not mandate a new program or higher level of service on county recorders
within the meaning of Article X[1IB, Saction 6 of the California Constitution, as determined by the
courts. Processing and recording trust reconveyances and mortgage d|scharge certificates
were required activities pursuant to Government Code section 27320 prior to Chapter 1013,
Statutes of 2000, which amended Civil Code section 2941. '

The Chapier 1013 amendments only required that these activities be completed within two
business days. Finance agrees with Commission staif that while this may have resulted in
higher costs for the county recorders to comply with the new deadlines, the courts have
consistently held that increases in the cost of an existing program are not subject to

- reimbursement as state-mandated programs when there is no increase in the level of service
provided to the public.

As required by the Commission’s regulations, we are including a “Proof of Service” indicating
that the parties included on the mailing list which accompanied your January 8, 2007 letter have
been provided with copies of this Istter via either United States Mail or, in the case of other state
agencies, Interagency Mail Service.

If you have any questions regarding this letter, please contact Carla Castaneda Principal
Program Budget Analyst at (916) 445-3274.

Sincerely,
. . " ™y
3@&0% At m.'

Thomas E. Dithridge
Program Budget Manager

" Attachments
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Attachment A -

DEGLARATION OF CARLA CASTANEDA
DEPARTMENT OF FINANCE
CLAIM NO. 02-TC-41

-1. -~ lam currently empioyed by the State of California, Department of Finance (Finance), am
familiar with the duties of Finance, and am authorized to make this declaration on behalf
- of Finance.
2. We cancur that the Chapter 1013, Statutes of 2000, sections relevant to this claim are’

accurately quoted in the test claim submitted by claimants and, therefore, we do nat -
restate them in this declaration.

| cerlify under penalty of perjury that the facts set forth in the foregoing are true and correct of
my-own knowledge except as to the matters therein stated as mformatlon or bellef and, as to .
those matiers, | believe them to be frue.

‘('71)?{{5:.;::/7 Rl SACTF | //2/ e é/ﬂ?fu Q

at Sacramento, CA Caria Castaﬁeda
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PROCF OF SERVICE

Test Claim Name:  Deed of Trust Reconveyance and Mortgage Certlflcete
Test Claim Number:  02-TC-41

l, the undersngned declare as follows : ‘

.| am employed in the County of Sacramento, State of Cahfomla lam 18 years of age or older
- and not a party to the within entitled cause; my business address is 915 L Street 12 Floor,

Sacramento, CA 95814,

On January 22, 2007, | served the attached recommendation of the Department of Finance in
. said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof: (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage
therson fully. prepald in the United States Mail at Sacramento, California; and (2) to state.
agencies in the normal plckup |dcation at 915 L Street 12 Floor, for lnteregency Mail Serv:ce
addressed as follows: : :

A-16 Mr. Allan Burdick

Ms. Paula Higashi, Executive Director MAXIMUS

Commission on State Mandates . 4320 Auburn Blvd., Suite 2000

980 Ninth .Street, Suite 300 Sacramento, CA 95841

Sacramento, CA 95814 :

County of Los Angeles ' ' County of San Bernardino

Department of Auditor-Controller Office of Auditor / Controlier / Recorder
Kenneth Hahn Hail of Administration Attention: Marcia Faulkner

Attention: Leonard Kaye 222 West Hospitality Lane, Fourth Floor
500 West Temple Street, Suite 525 San Bernardino, CA 92415 - 0018

Los Angeles, CA 80012

Wellhouse and Associates B-08

Attention: David Wellhouse Mr. Jim Spano

9175 Kiefer Boulevard, Suite 121 State Controller's Office

Sacramento, CA 95826 Division of Audits

300 Capito! Mall, Suite 518
Sacrarmento, CA 95814

A-15 Ms. Bonnie Ter Keurst

Donna Ferebes County of San Bernardino

Department of Finance Office of the Auditor/Controller-Recorder
915 L Streeet, Suite 1280 222 West Hospitality Lane ,
Sacramento, CA 95814 - San Bernadino, CA 92415-0018

A-15 ' B-08

Caria Castaneda ' Ms. Ginny Brummels

Department of Finance State Controller's Office

915 L Streeet, Suite 1280 : Division of Accounting & Reporting
Sacramento, CA G5814 3301 C Street, Suite 500

Sacramento, CA 95816

L]
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A-15 Mr. Glen Everroad

Ms. Susan Geanacou ' . City of Newport Beach
Department of Finance 3300 Newport Blvd.
915 L Street, Suite 1280 - - P O Box 1768

Sacramento, CA 95814 . Newport Beach, CA 92659-1768

Mr. J. Bradley Burgess

Public Resource Management Group
1380 Lead Hili Blvd., Suite 106
Roseville, CA 95661

| declare under penaity. of pedury under the laws of the State of California that the foregoing is
true and correct, and that this declaratlon was executz on January 22, 2007 at Sacramenio,

Antonio Lockett
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@ ICC: DITHRIDGE, LYNN, FEREBEE, GEANACOU, CASTANEDA, MCGINN,FILE

~ L\MANDATES\deed of trust reconveyance and morgage\deed of trust draft staff
. analysisresponse.doc
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» | . EXHIBIT F
COUNTY OF SAN BERNARDINO
AUDITOR/CONTRQLLER-RECORDER FEB 09 2007
® - COMMISSION ON
| _ - | STATE MANDATES |
FACSIMILE TRANSMITTAL SHEET
T _ oo FROM. -
Paula Higashi. Fixeeutive Director - -+ - Debbie Pleenger/Wendy Sulzmas

(909) 386-8821

On behalf of Donnie ‘V'er ewrst
Manager, Reimbursable Projects Section

COMIANYI DA

Commission on State Mandares 2/9/07
TAY NUIMBHIL . TOTAL RO, UF PAGES INCLUIING COVENL
916-445-0278 : 5
PHIONE, NUMRILE: SENDIRS LEFERENGE NUMTR: _
ALARNS YOUR REPTRRLNGLE NOMEER:

Response-to Draft Staff Analysis

Deed of Trust Reconveyance and
Mortgage Certificate (02-TC-41)

@ [Z] URGENT FOR RIEVIEW O prizase COMMIENT O prieasr nepny m] PLRASHE RECYCLE
NOTES/COMMPNTSR:
@ 222 W. HOSPITALITY LANE, SAN BERNARDING, CA 92415-0018

FA3: (900) 386-8830Q

SIAVWDBASWOONPORMENFAY COVRLSHRET FOWU PAULA HIQ ARG




156




FEB-R9-2007 1@:38 " BBC ACR " 5@9 386 .683@ F.B2

" AUDITOR/CONTROLLER-RECORDER
COUNTYCLERK

N 0R/CONTROLLER + 222 West Huspimﬂty Lane, Faurth Floar
San Bemarding, GA 92415-D018 » (206) 367:8322 + Fax (900) B8G-8330

RECORDER « COUNTY CLERK « 222 Wast Hospltallty Lane, First Finor

0022 * B7-8306 + Fax (300) 386-94D ’ - . ELIZABETH. A, 8TARBUCK
San Bemardino, CA 8215-0022 + (309) 3 Fix (309) Asslstant Audbor/Controller-Recardar

Asslstant Coupty Clerk + -

COUNTY OF SAN BERNARDING

LARRY WALKER .

Auditor/Controllar-Recordar
Caounty Clerk

Foumys,2000 [ RECEIVED

Ms. Paula Higashi | -
Commission on State Mandates ' - FE® ﬂ g 2007
980 Ninth Street, Suite 300 COMM‘SSiUN ON
Sacramento, CA 95814 _ STATE MAN DAT=B

Re:  Response to Draft Staff Anqusxs
Deed of Trust Reconveyance and Morzvagc Certificate (02-TC-41)
Civil Code Section 2941 :
Statutes 2000, Chapter 1013 (AB 996)
County of San Bernardino, Claimant

@ Dear Mg. Higashi:

The conclusion, as stated in the draft staff analysis for the above named claim is that
Civil Code section 2941, as amended by Statutes 2000, chapter 1013, does not impose a
new program or higher level of service on counties and, thus; doge not constitute a
reimbursable state-mandated program within the mzaning of article X111 B, soction 6 of
the California Constitution,

For purposes of my rebuttal, I would like to clarify points made in the analysis.

» Inlssue 1, page 6, there is reference made to & “new program ot higher level of
service” exists when: (n) the requirements are new in comparison with the pre-
existing scheme and the requirements wers intended to provide an enhanced
service to the public, or............... For this discussion, T am assuming that to bz
an oversight. My remarks will assume as stated on page 5 that the required
activity or task must be now, constituting a “new pregram,” or it must creavs g
“higher level of service” over the proviously 1'equj1.e:d lcvel of sarvice. (Italics
added).

) The staff hag tonched on the activities of the referenced lcglslatmn as ot being & -

“new” program. We concur with that findmg The test claim a5 subrmtted is
based on & finding of “higher level of service.’

¢ The analysis also does not find a shift in financial responsibility from the state to
the county. Again, this is not an element of the tast claim. We concur with the
staff comments.

@ kl
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We disagree with the conclusion that Statutes 2000, chapter 1013 does not mandate a

, higher level of service. October-4, 2006, the Corimission on State Mandates heard Test
Claim “Fifteen Day Close of Voter Registration.” There was discussion in thaf heaving
caneeming “lngbm level of service,” Q-tdfl comssl 1emarlcs included:

“There aren’t too many hi gher—léwl-afﬁarviua cases that have been decided by
the courts, One of them, though, is Long Beach Unified School District v, The
State of Californie, And that cese was a higher level of service ragarding racial
desegregation, where you had existing federal law, and the state came and
required additional requirements imposed. Apd the court said that was a higher

‘Jevel of service. In the process, to find a higher level of service is rcqmrmg a
finding that the Stateis rnzmddtuw new requivements on the local agencies and
school distrists.” '

As referenced in the staff analysis for the Civil Code Section 2941 claim, prior to the
cnactment of the test claim statute, the Civil Code did not addrass {he specific duties of
County Recorders. The Government Code section 27320 provides for recordation
without delay, There wus no specified timsframe,

The County Recorder’s responsibility was and is to process and record reconveyances
and certificatss of discharge. This is not 4 new responsibility. However, the state, in
enacting this legislation did mandate new requirements on the local agencies, The
County Recorders now were required (o process these documents within a two-day time
frame. This meant specialized docurnent handling and implsmentation of new
procedures to assure compliance with the time frame. Long Beach Unified School
District v. State of California found that 2 higher level of service was mandated when
general law on an existing program is changed to require specific performance. In.this
test claim, the specific performance 18 a two-day WH‘IdDW

The staﬂ' analysis also'states (page 7) “imposing a deadline may have incréased costs of
recor'd.ing certain documents as argued by ¢laimant, but it has not provided any tangible
inerease in the level of service to the public.............. " Again, T would disagree; Inthe.
bill analysis I would point to comments made by the bill sponsar, pmponcnts &nd
opposition as cited below:

Bank of America, the sponsor of the bill, maintains that although it comphes well
in advance of the 21 day requirernent to send reconveyance documents to county
recorders, it faces lawsguits when reconveyanées take longer than requived by law,
The bank contends that the problem is not cavsed by its negligence, but by
counties like Los Angeles and San Francisco that have 2 history of not rccordmg
within the mandated time frame.

Proponents cite a brief of amici curiee filed wﬂh the Court of Appeal (4™ District,
Division 2) that states “nany county recorders offices lack the budgel and siaff to
process on the dey of reeeipt all the instruments deposited for vecord. In severel

counties, mcludm g Los Angzles, weeks, even months, may transpire betwesn the
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recarder’s receipt of u reconveyance in n the mail and the Tecorder’s m'ocessmg the
wconveyancc and affixing v date-and-time slamp to 1t

Opponents centend that the Eaifure of lenders and trustees to timely record -
reconveyances is widespread, as is evident by the more than thirty class action
_ ldwsuﬂs filed by property owners against lenders in the past five »
© years.......However, they believe that this bill would be contrary fo the objective

of ,‘Jrorecng Dproperty owners by assuring the timely recording of reconveyances,

and ins( ead wolld move Califomnia in the oppnmte direction. (Itahcs added)

Basecl on these comments it sectns clear thﬂt there was u “servics’ problr*m Dccreasmg '

instances of'legal action for industry and protecting property owners are worthy goals.
They are a higher level of service.  This legislation was intended 1o alleviate the issues
and provide for a smooth and timely transfer of ownership,

Thank you for your considéraﬁon of this matter,
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CLAﬂ\/I CERTIFI('“ ATION

- The foragomg facts are knowt to me personally and if so requm.cl I cou!d und would

 testify to the statements made heteint, I declare under penalty of perjury under the laws of
the State of California that th& statements made in this document are true and complete (o
the best of m'y-pe'rsonal k.now]adgs and ay (o all matters, [ bPlieve them to be true.

Exccuted t‘ms g day of Februery, 2007 at San Bcrnarumo Cahforma by

sy Qi

Bonnie Ter Keurdt

Reimbursable Projects Maumgm ,
Office of the Auditor/Controller-Recorder
222 W. Hospitality Lane, 4™ Floor
"San Bernardino, CA 9_’«’41 5-0018

Phone: (905) 386-8850
Fax: (909) 386-8830
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SBC ACR

FEB 09 2007

MAISSIONON
SATEMANDATES

o ORIGINAL

PUBLIC HEARING

COMMISSION ON STATE MANDATES

oo | RECEWED

| OCT 24 2008
C TIME: 1:30 p.m. COMMISBION ON
STATE MANDATES

DATE: Wednesdny, Octobér 4, 2006

PLACE: State Capitnl, Room 128
Bacramento, Callfoznia

- ~0ow~

REPORTER'S TRANBCRIPT OF PROCEEDINGS

Reported by:

- w00 - =

Daniel P. Feldhaus
California Certified Bhorthand Reporter #6949
Registered Diplomate Reporter, Certified Resltimg Repaptex

Daniel P. Feldhaus, C.S.R., Inc.
Certified Shorthand Reporters

. 8414 Yermo Way, Sacramento, California. QSSZBV

Telephone 916.682.9482 + Fax 516.688.0723
Feldhausirepo@aol.com
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Cmmission on Stafe Mandates — Ocfober 4. 2006

APPEARANCES®S:

COMMISSIONERS PRESENT

VINCENT E. BROWN -
-{Commigsion Chaixr}
Representative for MICHARI GENEST Director
Department of Finance

PAUL GLAAB
City Council Member
City of Laguna Niguel

FRANCIZCO LUJANO .
Representative for PHILI® ANGELIDES
- State Treasurer

SEAN WALSH
: : Director
State Office of Planning and Research

~ AMY HAIR
Repregentative for STEVE WESTLY
State Controllar

'J. STEVEN WORTHLEY

Supervisor and Chairman of tha Bsard
' - County of Tnlare

~~olo--

Daniel P. Reldhaus, CSR, Tne. 916.682.9482
- 162
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Coemumission on State Mandsates — October 4, 2006

might bei

From my:standpoint; 1f there's not adequate .
documentatipn that the actual ragispration;_have'
incréased; I find'it-very difficﬁlt;_notwithstandin§ the
shift in timélﬁeri§d§, that>the-wogk;oadlis the”samé:aﬁd
has noﬁ increased. |

MS. SEILER: I think it's %ha method of the
workload thatwe're.ﬁryiné to pbint,oﬁ? to you. That isg,
that'dué toc the method of héving to pﬁt this at a

completely different cycle,'with different staff, with

-additional staff, that it has been an incrsased cost for

us.

M3. BHELTOW: I£ I cap, just to add a couple

of things from case law. There aren't too many

" higher-level-of-service cases that havé been dezided by

the aounts;. One of them, thoﬁgh, is Long Beach Unified

.School District v.'The Staﬁa of California.. Hnd that

cage was a higher level of service régarding.récial
desegregation, whereiyou had existing federal law, zand
the state came and required additional rsguirements

imposed. And the court said that was a higher level of

service.

In the process, to find a higher‘level of

- sarvice ig reguiring a finding that the State is

mandating new requirements on the local .agencies and

Daniel P. Feldhaus, CSR, Inc. 916.682,9482 ' 33
163 ‘ |
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Commission on State Mandates — Octolier 4, 2006

) scheol districts. | ‘ - ’ 9
2  Here, if you just take a look at the
3 lagislatidh, I think thaere i;‘an axample on paﬁe B,JQl;
4 the ngislatﬁre_aid,was_chénge,the number "z2ar to_thé,.
3 number "15." fﬁe Legilglature did net change any of the
_'6 mandated activities.
7 The activities that zre performed by the
8 counties, are ac:ti_vities. they've decided to perform or
9 felt necessary to perform in order to comply with the
IO‘ legislation. |
11 . . and, &Esr I'm gure there are increassd costg.:
12 ﬁuﬁ those'activities have not been expressly mandated by
15 | the state which is required for 3 reimbursement findingl
14 | MEMBER WORTHLEY: Wsll, ﬁiﬁe is'monEy. I mean,
15 that's a very ~- that's aximmatic.. We'ré requiring
16 additional time. If requires additional monsy.
17 Even if there-wag & representation mada by the increase
18 in Crange County today. Even if youvonly hed a few
19| people come .in, it 5till affects the sequencing of
20 events. You still have to have people ava;lable ﬁo
2] : receive and procéss these applications; if it was only
22 ten.
23 'The boint is, beéfore, you had & peint in time
24 where you could say, "This is when it ends."  And as was
25 stated before —nfanﬂ T've seefl this happen in our own
Dauiel P. Feidhaus, CSR, [nc, 916.682.9482 | 34
164 '
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* CA Codes (gov:27320-27337)

GOVERNMENT CODE
S‘%TION 27320-27337

27120, When any :nsb:ument authorized by law to be racorded is
deposlted in the recorder's office for record, the recorder shall
endorse upon it in the order in which it is deposited; the year,

month, day, hour, znd minute of its reception, and the amount of fees

9@9 386 BE3®  P.1B
Pags { of 1

for recording. The recorder Bhall record it without delay, togetnexr

with the acknowledgements, proofs, certificates, and prior recording
data written upon or anngxed to it, with the plats, surveys,
schedules, and other papers thereto annexed, and shall noké on -the
record its identification number, and the name.of the person at whose
request it is recorded. Efforts shall be made to assign
identification numbers sequentially, but an aﬂsignment of a
nonsequential numbsr may be made if not in wviolation of express
recording instructions regarding a group of concurrently recorded
instruments and if, in the discretion of the county recordex, such
agalgnment best serves the intersst of expeditious recording.
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AB 996 Assembly Bill - Bill Analysis

9@9 385 BE3®  p.14

Page 1 of' 5
. |SENATE RULES COMMITTEE 1 AB 956
Office of Senate Floor Analyses ' '
L1020 N Btreet, SBSuite 524
| (916) 445-6614 Fax: (916)
[327-4472 o
THIRD READING
Bill Wo: &AB 9%6
Author: Papan (D}, et al
Bmended: B8/18/00 in Benate
Vore: 21
_SENATE FINANCE, INV. & INT. TR, COMMITTEE : 8-0, €/14/00
AYES: Costa, Johannessen, Johnson, Karnecte, Murray, '
Polanco, Solig, Leslie
JSENATE JUDICIARY COMMITTEE : 9-0, 8/8/00 ,
ARYEE: Burton, Escutiz, Haynes, Morrow, D'Connell, bBeace,
Sher, Wright, Sohiff
_SERNATE APPROFPRIATIONS COMMITTEE : SHenate Rule 2B.8
_PSSEMELY FLOOR : Not relevant
" _SUBJECT Mortgages and de=ds of trust
BOURCE Bank of America
DIGEST r  This bill clarifies the authority for depositing
in the U,.2. mail information related to mortgage
reconveyance. The bill provides that aftey a mortgage or
an obligatlon secured by any deed of trust has been’
satisfied, a lender's and tyustee's obligation to "cause. to
be. yecorded" a certificate of discharge within 30 days, or
a full reconveyvance of ths deed of trust to the barrowar
within 21 days, shall be deemed satlefisd by mailing the
documents in a recerdable form, together with payment of
2ll reguired fees, to the county recorder's office. The
CONTINUED
. . _AB 3995
. Page
2
lender and trustes would be regquired to prepare and
v o~ r 1 ;:\f\ A T AN | nnes 1ﬂr\n166\r\.— "~ AAAAARAS AN s ~ . a rm o e A a e




FEB-BS-2087 1033 ' ~ BBC ACR
- AB 996 Assemnbly Bill - Bill Analysis

maintain a proof of service, which if pfoperly exacuted and
admissible, would create a presumption afifecting the burden
of p%oducing avidence that the documents wers recsived by -
the county recorder's office.

_ANALYSTS .+  Existing law:

within 20 days after a wortgage has been paid, the
mortgagee (a bank, savings assoclation, ete.) "shall
exsoute @ certificate of the discharge® .(a reference that’
the mortgage has been paid) and "shall regord or causs to
be recorded? in the office of the county recorder in which
the mortgage is recorded.* (Civil Code Section 294%(a) .}

when the mortgage . has been paid, the heneficiary "ghall _
execute and deliver to thé tyxustee the original note, desd

.of trust, request for a full reconveyance, and other

documents as may be nscessary Lo reconvey... " (Sectien
2941 (b) (1) .} -

In addition, the trustee must "execute the full .
reconveyance and shall record or caufe it to be recorded?
in the office of the county rscorder in which the deed of
trust is recorded within 21 calendar days after raceipt by
the trustee of the original note, deed of trusht, reguest
for a full reconvevance? and other documents? necegsary to
reconvey, or cause to bz reconvayed, the desed of trust."

" {Section 2341(b) (1)} (A) )

Violating the reguirements of this section “shall make the
violator llable to the perason affected? for all damages
whieh that person may sustain by reason of the violation"

plus $300. (Section 2541(m).) And fipally, the trustes,
beneficiary, or mortgagee may charge a reasoneble fee for
its services involvipg the reconveyance. (Note: $65 is

considerad reasonable,}

This bill would provide that for purposes of Ssotion 2941
dealing with certificates of discharge and retonveyances,
the phrases "cause to he recorded" and Ygcause 1t to be

_recorded" include, hut are not limited to, depositing in

the tnited States mail the £full reconveyance o certificats
of discharge in a recordable form, together with payment

AB 996

Page
3

for all reguired fees, in an envelope addreszed to tha
county recordar's office of the county in which the deed of
trust or mortgage is recorded, with first-closs postage
prepaid. A mortgagee, or his or her degignee, or a
trustee, or his or her deszignees, would be regquired to
prepare a proof of servize pursuant to Section 1013a of the
Code of Civil Procedure for a certificate of diccharge or a
reconveyance delivered to the county recorder by Unilted
states mail. The proof of service way be in written or
electronic form and would be reguired to be maintained by

9@9 385 8839
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the mortgagee or the trustes, and may be stored on an '

optical image storage media that does not allow changes to
‘the storad document. :

This bill alpo would provide that compliance with the . _ ‘ : Q
foregoing provision would sntitle the mortgagse or trustee ' )
- to the bemefit of the presumption found in Sections 641 of
the Evidenoe Code, whioh states that a lettsr corractly -
addreszed and perElly mailed is prEﬂumed te have bean
received in the ordinary course of meil.

This bill aleo would provide that the amendments to this
section enacted at the 155%-2000 Regular Session would
apply only to a mortgage or an obligation secured by a deed,
of trust that is satisfied on and after Jamuary 1, 2001,

Commants

Bank of America, the sponsor of the bill, maintains that
although it complies well in advance of the 21 day
raguirement to send weconveyance docunenty to county
recorders, 1t faces lawsults when rsconveyances take longer
than required by law. The bank contends that the problem
ig not caused by its negligence, but by counties like Los
angeles and San Francisco that have a history of not
recording within the mandated time frame.

Proponente Qite a hrief of amici curiams filed with ths
Court of Appeal (4th District, Division 2} cthat gtates
'many county recorders offices lack the budget and staff to
procags .on the day of receipt all the instrumente deposited
for record. 1In several counties, insluding Los Angeles,
wesks, =2ven months, may transpire bstween the recorder's
receipt of a reconveyange in the mail and the rescorder's

AB 856

Page

4

procegsing the resvnveyance and aEtiminq a date and-time
gtamp Lo it.

.Opposition arguss that this bill wonld hurt California

homeowners and only help large mortgame lenders and banks

The oppoeition argues that rthis blll would jnappropriately

alleviate a lender's obligation Lo @gsure that a

certlficate of discharge or a full reconveyance has been

actually reoorded with the county recorder's office by the

30th and 21st days, respemtivnly Instead, thé lender’

would be able to Batisfy these styict statutory deadlines

by merely placing the documents in the mall, regardless of

when the documents are actually vecorded. The lender would _ - .

he able to-use the mail, even when it knows that mailing
the rezconveyance could delay the recording by weeks Lo
menths. The opposition argues that this bill would hurt
california homepwners and only help large mortgage -lenders
and banks by unnecessarily reducing their obligations.
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The opponents argue that the cponsor's stated explanation
for the bill, that it is not their fault but rather the

‘ dounty recorder's delay, has been flatly rejected by ths

courte. The opponents stare that the court in the class
action suit against Bank of America rejected thiz argument,
noting that when the lenders want to record a document thay
benefits theiy interest (i.e., the deed of trust secuxing
the locan), the lenders have no problem recording those
documents without delay, even i1f it requires using a
messenger. Apparently, documents delivered by messenger to
the county recorder's office are recorded the same day,

- while documents mailed ¢an talke w2eks to months in larger

countieg. Thus, the oppunents arguea that it is
disingenious for the sponsors and supporters of this hill
to contend that as to recording-the reconveyances, whioh is
no harder te record than a d=ed of trust, they are at the
mereoy of the county recorder's office. In addition, the
opponents contznd that the lenders! failurs to timsly
record the raconveyances, even if it reguires a messenger,
is particularly offensive coneidering fees of sixty-five
dollars (%85}, on top of all other fees, are often chargsd
by the lenders for the reconveyance.

Opponents contend that the failurs of lenders and trustees
to timsly record reconveyances is widespread, as is.evidaent

| _AB_936
Page

by the more than thirty class action lawsuits filed by
property -owners against lenders in the past five years.

.This widespread problem exists, despite the reforme to the

system that were enacted by the Legislature in 1989 to
alleviare these exact problems. Opponents argus that the
exieting statutory deadlines, class action litigation and
the penalties that lenders face, are slowly improving the
gystem. Howgver, they believe that this bill would be
contrary to the objective of protecring property owners by
agsuring the timely recording of reconveyances, and instead
would move California in the opposite direction.

rIZCAL EFFECT Appropriation: No Fiscal Com.: Yes
Local:, Yes’ .

BUPPORT = : (Veritied 8/8/00)

Bank of America (souree)

Amarican Gensral Finance, Ine.

The California RBankers Asscciation

The Callfornja Mortgage Bankers Assosiation

_QPPOSITION (Verifiesd &/8/00)
Foley and Bereek (law firm representing consumers in class

action litigation)
Title Recon Tracking
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Original Ust Date:  7/7/2003  Mailing Information: Draft Staff Analysis -
wast Updated;. 7/19/2006 : R _

List Print Date; 01/08/2007 , . Ma;hng List

Claim Numbsr: 02-TC-41 Co : -
lssua: Deed of Trust Reconveyance and Mortgaga Discharge Certificate

TO ALL PARTIES AND INTERESTED PARTIES:

. Each commission malfing fist Is continuously updated as requests are recelved to include-or remave any party or persen
on the malling list. A current malling list is provided with commission carrespendence, end & copy of the current malling -
list-Is available upon requast at any time. Except as provided otherwiss by commission rule, when 2 party or Interested
party filas any written matarlal with the commission cencatning a clalm, It shall simultaneously serve a copy of the written
matarial on the partles ahd interested parties to the claim identified on the maillng list provided by the commission. (Cal.
Cacle Regs., tit. 2, § 1181.2.) : S .

M. Jim Spana '
State Controller's Cffice (8-08) ' Tel © (916) 323-5848
Division of Audits I . o '

300 Capltol Mall, Suite 518 ‘ E Fax:  (918) 327-0832

Sacramento, CA 85814  °

‘Ms, Donna Farebee -

Department qf-i«‘mance {A-13) . o - Tel  (218) 544!.5-3274.
815 L Streat, 11th Floor . . C : .
@apramsnto. CA 28814 ' : ' Fa¥;  (91B) 323-9584
Mr. David Wellhouse' . ,
David Wellnouse & Associates, Inc. o Tel (918) 368-9"244
9175 Kiefer Blvd, Sulte 121 ) : )
-Sacraments, CA 95826 . - Fax)  (918) 368-5723
MIr Leonard Kaye, ksq. o
County of Los Angeles Tel  (213) 9748564
Auditor-Controfler's Office K
. BOD W, Temple Strest, Room 603 - Fax.  (213)617-8108
~ Los Angeles, CA 90012 )
V5, BoRAe Ter Kaurst © . T T Elamant -
. Couniy of Ban Bernarding y . - C Telr  (909) 386-8850
" Office of the AUditor/Coritroller-Recorger = . : '
222 West Hospitality Lane ~~ . L " Fax  (909) 386-383D

8an Bérnardino, CA 92416-0018

. Ms, Carla Cestaneda

Department of Finance (A-15) : Tal (916) 445-3274 l
_ 915 L Sirest, 11th Floor - : I

" Sacramento, CA 98814 Fax:  (916) 323-8584
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Mr. ;‘\Itan Burdick

Tel:

(916) 485-8102

Rosaville, CA 85661
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MAXIMUS
4320 Auburn Bivd,, Sulte 2000. _ )
Sacram'entp, CA 65841 Fax, (916) 485-0111
Me. Ginny Brummels ‘
State Controfler's Office (B-0B) Tel  (818) 324-0286
_ Divislon of Accounting & Reporting : : :

3301 C Street; Sulte 500 Fax: (816) 323-8527 .

- Sacramento; CA 85816 . . S
Vs, Susan Gaanacou
Department of Finance (A-15) L 'II'BI: (Sﬁﬁ) 4458074
915 L. Strest, Sulte 1120 i o
Sacramento, CA 85814 -Fax:  (918) 324-4888
Mr. Glen Everroad o
City of Newport Beach Tel  (949) 644-3127
3300 Newport Blvd. ,

. P. O Box 1768 Fax:  [949) 644-3338
Newport Beach, CA 926538-1768 .
Mr. J. Bradiey Burgess
Public Resource Management Group Tl '(916) 677-4233
1380 Lead HIll Boulevard, Sulte #106 : -

| Fax:  (816)677-2283
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" AUDITOR/CONTROLLER- RECORDER | . .
COUNTY CLEHK ) oAt - UNTFSERNRIU

R e R S R : A _
CONTROLLER » 222 West Haspltality Lung, Fourth Floor ¥ LARRY WALKER

5 Q/rdm CA 92415-0018 » (909) 367-8322 » Fax (900) 386-8B30 ) e Auﬂ1tur§;unr‘::;Ilg‘rc;::auarder
RECORDER * COUNTY CLERK » 222 West Hospliality Lane, First Fioor :
. . : : : ELIZABETH A, STARBUCK
San Barnardlno CA 92415-0022 (908) 367-8306 - Fax (909) 356 8940 nasistant Addltor/Oantrolion Recerder
" Asslstant County Clark
PROOF OF SETRVICE

|, the undersigned, declare as follows:

[ am employed by the County of San Bernardino,
State of California. My business address is 222 W,
Hospitallty Lane, San Bernarding, CA 9?415 lam18
years of age or older.

@ On February 8, 2007, | faxed and malled the lettar
‘ dated Februiary 9, 2007 to the Commigsion on State
Mandates, Reguest for Response fo Draft Staff
Anzlysls, Deed of Trust Reconveyance and Mortgage
Certificate (02-TC-41), and | malled 1t also to the other
parites listad on the attached mailing list.

| declare under panalty of perjury under the laws of
the State of Callfornia that the foregeing is true and
corrgct, and that this declaration was éxecuted on
February 9, 2007 at San Bernarding, Californla.

Ly L at P ‘p (s

DEBORAH L. PITTENGER
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