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State of California 

MMISSION ON STATE MANDATES 

Ninth Street, Suite 300 
Sacramento, CA 95814 
(916) 323-3562 
CSM 1 (2 91) 

TEST CLAIM FORM 

' . Local Agency or School Distnct Submitting Claim 

City of Newport Beach 

Contact Person 

Allan P. Burdick/Pamela A. Stone (MAXIM US, INC.) 

Address 

4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Representative Organization to be Notlfled 

ague of California Cities 

EXHIBIT A 

For Official Use Only 

RECE\VED 
SE? 1 6 2003 

COMMISSION ON 
~ 1;:: MA NOATES 

Clai,;-No. o3~,-;J 

Telephone No. 

{ 916) 485-8102 
Fax (916) 485-0111 

This test claim alleges the existence of a reimbursable state mandated program within the meaning of section 17514 of 
the Government Code and section 6, article XI liB of the California Constitution. This test claim is filed pursuant to section 
17551 (a) of the Government Code. ·· 

Identify spectfic section(s) of the chaptered bill or executive order alleged to contain a mandate, including the particular· 
statutory code section(s) within the chaptered bill, If applicable. 

Chapters 1084 and 1174, Statutes of 1976; Chapter 992, Statutes of 1980; Chapters 142 and 143, 

Statutes of 1983; Chapters 278 and 1224, Statutes of 1989; Chapters 913 and 1342, Statutes of 1992; 
Chapters 82 and 220, Statutes of 1999; Chapters 881 and 954, Statutes of 2000; Chapter 938; Statutes of 

2001; Chapter 1048, Statute!\. of 2002; Title 8, Californla·Code of Regulations, Sections 16000-16892 
IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE 
REVERSE SIDE. 
Name and Title of Authorized Representative Telephone No. 

Glen Everroad, Revenue Manager 949-644-3140 

Signature of Authorized Representative Date: 
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BEFORE THE 
COMMJSSION ON STATE MANDATES 

Test Claim of: 
City ofNewport Beach 

Prevailing Wages 

Chapter 1084, Statutes of 1976 
Chapter 1174, Statutes of 1976 
Chapter 992, Statutes of 1980 
Chapter 142, Statutes of 1983 
Chapter 143, Statutes of 1983 
Chapter 278, Statutes of 1989 

Chapter 1224, Statutes of 1.989 · 
Chapter 913, Statutes of 1992 

Chapter 1342, Statutes of i992. 
Chapter 83, Statutes ofl999 
Chapter 220, Statutes of 1999 
Chapter 881, Statutes of2000 
Chapter 954, Statutes of 2000 
Chapter 938, Statutes of2001 
Chapter 1048, Statutes of2002 

8 California Code ofRegulations, Sections 16000-16802 

Labor Code, Sections 1720, 1720.3, 1720.4,1726,1727, 1735, 1742, 
1770, 1771, 1771.5, 1771 .. 6, 1773.5, . 

and 8 California Code of Regulation's, Sections J6dotJ through 16802 

A. STATEMENT OF THE CLAIM 

The State of California has had .prevailing wage legislation in effect since 1931. 
However, sin9,~ the passage of Miele XIIIB, Section 6, this legislation. has been 
substantially e)cpanded to include all sorts of works, with substantial consequences for 
non-compliance. The effect of the prevailing wage law is to require that the works be 
performed at union scale, whether or not the contractor is a union contractor, thus 
substantially increasing the cost of public works. These provisions are contained in . . 

Labor Code, Section 1720 !f. 

One of the largest changes was the expansion of the definition of what constitutes 
a "public works" or a that which is "paid for in whole or in part out of public funds". 

With the passage of the last amendment to Labor Code Section 1720 prior to the 
passage of Miele XIJilB, Section 6, Labor Code, Section 1720 read as follows: 
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§1720. Public works; use of public funds 

As used in this chapter "public works" means: 

(a) Construction, a Iteration, demolition orr epair work 
done under contract and paid for in whole or in part out of 
public funds, except work done directly by any public 
utibty company pursuant to order of the Public Utilities 
Commission or other public authority. 
(b) Work done for irrigation, utility, reclamation and 
improvement districts, and other districts of this type ... 
"Public work" shall not include the operation of the 
irrigation or drainage system of any irrigation or 
reclamation district, except as used in Section 1778 relating 
to retaining wages. 
(c) Street, sewer or other improvement work done 
under the direction and supervision or by the authority of 
any officer or public body of the state, or of any political 
subdivision or district thereof, whether such political 
subdivision or district operates under a freeholder's charter 
or not. 
(d) The laying of carpet done under a building lease-
maintenance contract and paid for out of public funds. 
(e) The laying of carpet in· a public building done under 
contract and paid for in whole or in part out of public 
funds. 

With the passage of the intervening years, the scope of what constitutes a "public 
work" and what is "paid for in whole or in pcrrt out' of public funds" has been expanded 
exponentially. As presently constituted, this provision reads as follows: 

§ 1720. "Public works" defmed; "paid for in whole or 
in part out of public funds" defined; exception for 
private residential projects; exclusions 

(a) As used in this chapter, "public works" means: 
(1) Construction, alteration, demolition, installation, or 
repair work done under contract and paid for in whole or in 
part out of public funds, except work done directly by any 
public utility company pursuant· to order of the Public 
Utilities Commission or other public authority. For 
purposes of this paragraph, "construction" includes work 
performed during the design and preconstruction phases of 
construction including, but not limited to, inspection and 
land surveying work. 
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(2) Work done for irrigation, utility, reclamation, and 
improvement districts, and other districts of this type. 
"Public work" does noi include the operation of the 
irrigation or drainage system of any ilTigation or 
reclamation district, except as used in Section 1778 relating 
to retaining wages. 
(3) Street, sewer, -or other improvement work done 
under the direction and supervision or by the authority of 
any officer or public body of the state, or of any political 
subdivision or district thereof, whether the political 
subdivision or district operates under a freeholder's charter 
or not. 
(4) The laying of carpet done under a building lease-
maintenance contract and paid for out of public funds. 
(5) The laying of carpet in a public building done under 
contract and paid for in whole or in part out of public 
funds. 
(6) Public transportation demonstration projects 
authorized pursuant to Section 143 of the Streets and 
Highways Code. 
(b) For purposes of this section, "paid for. in whole or in 
part out of public funds" means. all of the following: 
(1) The payment of money or the equivalent of money 
by the state or political subdivision directly to or on behalf 
of the public works contractor, subcontractor, or developer. 
(2) Performance of construction work by the state or 
political subdivision in execution of the project. 
(3) Transfer by the 'state or political subdivision of an 
asset of value for less thim fair market-price.' 
(4) Fees, costs, rents, insurance· or bond 'premiums, 
loans, interest rates, or other obligations that would 
normally be required in the execution of the contract, that 
are paid, reduced, charged at less than fair market value, 
waived, or forgiven by the state or political subdivision. 
(5) Money loaned by the state or political subdivision 
that is to be repaid on a contingent basis. 
(6) Credits that are applied by the state or political 
subdivision against repayment obligations to the state or 
political subdivision. 
(b) Notwithstanding subdivision (b): 
( 1) Ptivate residential projects built on private property 
are not subject to the requirements ofthis chapter unless the 
projects are built pursuant to an agreement with a state 
agency, redevelopment agency, or local public housing 
authority. 
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(2) If the state or a political subdivision requrres a 
private developer to perform construction, alteration, 
demolition, installation, or repair work on a public work of 
improvement as a condition of regulatory approval of an 
otherwise private development project, and the state or 
political subdivision contributes no more money, or the 
equivalent of money, to the overall project than is required 
to perform this public improvement work, and the state or 
political subdivision maintains no proprietary interest in the 
overall project, then only the public improvement work 
shall thereby become subject to this chapter. 
(3) If the state or a political subdivision reimburses a 
public developer for costs that would normally be bome by 
the public, or provides directly or indirectly a public 
subsidy to a private development project that is de minimis 
in the context of the project, an otherwise private 
development project shall not thereby become subject to 
the requirements of this chapter. 
( 4) The construction or rehabilitation of affordable 
housing units for low- or moderate-income persons 
pursuant to paragraph (5) or (7) of subdivision (3) of 
Section 33334.2 of the Health and Safety Code that are 
paid for solely with moneys from a Low· and Moderate 
Income Housing Fund established pursuant to Section 
33334.3 of the Health and Safety Code or that are paid for 
by a combination of private funds and funds available 
pursuant to Section 33334.2 or 33334.3 of the Health and 
Safety Code do not constitute a project that is paid for in 
whole or in part out of public funds. · 
(5) "Paid for in whole or in part out of public funds" 
does not include tax credits provided pursuant to Section 
17053.49 or 23649 of the Revenue and Taxation Code. 
(6) Unless otherwise required by a public funding 
program, the construction or rehabilitation of privately 
owned residential projects is not subject to the requirements 
of this chapter if one or more of the following conditions 
are met: 
(A) The project is a self-help housing project in which 
no fewer than 500 hours of construction work associated 
with the homes are to be performed by the homebuyers. 
(B) The project consists of rehabilitation or expansion 
work associated with a facility operated on a not" for-profit 
basis as temporary or transitional housing for homeless 
persons with a total project cost of less than twenty-five 
thousand dollars ($25,000). 
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(C) Assistance is provided to a household as either 
mortgage assistance, downpayment assistance, or for the 
rehabilitation of a single-family home. 
(D) The project consists of new construction, or 
expansion, or rehabilitation work associated with a facility 
developed by a nonprofit organization to be operated on a 
not-for-profit basis to provide emergency or transitional 
shelter and ancillary services and assistance to homeless 
adults and children. The nonprofit organization operating 
the project shall provide, at no profit, not less than 50 
percent of the total project cost from nonpublic sources, 
excluding real property that is transferred or leased. Total 
project cost includes the value of donated labor, materials, 
architectural, and engineering services. 
(E) The public participation in the project that would 
otherwise meet the criteria of subdivision (b) is public 
fundli1g the form of below-market interest rate loans for a 
project in which occupancy of at least 40 percent of the 
units is restricted for at least 20 years, by deed or regula tory 
agreement, to individuals or families eaming no more than 
80 percent of the area median income. 
(d) Notwithstanding any provision of this section to the 
contrary, the following projects shall not, solely by reason 
of this section, be subject to the requirements of this 
chapter: 
(1) Qualified residential rental projects, as defined by 
Section 142( d) of the I ntemal Revenue Code, financed in 
whole or in part through the issuance of bonds that receive 
allocation of a portion· of the ·state. ceiling pursuant to 
Chapter 11.8 of Division 1 (commencing with Section 
8869.80) of the Government Code on or before December 
31,2003. 
(2) Single-family residential projects financed in whole 
or in part through the issuance of qualified mortgage 
revenue bonds or qualified veterans' mortgage bonds, as 
defined by Section 143 of the Internal Revenue Code, or 
with mortgage credit certificates under a Qualified 
Mortgage Credit Certificate Program, as defined by Section 
25 of the Internal Revenue Code, that receive allocation of 
a portion of the state ceiling pursuant to Chapter 11.8 of 
Division 1 (commencing with Section 8869.80) of the 
Government Code on or before December 21,2003. 
(3) Low-income housing projects that are allocated 
federal or state low-income housing tax credits pursuant to 
Section 42 of the h1ternal Revenue Code, Chapter 3.6 of 
Division 31 (commencing with Section 50199.4) of the 

106 



Health and Safety Code, or Section 12206, l 7058, or 
23610.5 of the Revenue and Taxation Code, on or before 
December 31, 2003. 
(e) If a statute, other than this section, or a regulation, 
other than a regulation adopted pursuant to tllis section, or . 
an ordinance or a contract applies tllis chapter to a project, 
the exclusions set forth in subdivision (d) do not apply to 
that project. 
(f) For purposes of tills section, references to the 
Internal Revenue Code mean the Internal Revenue Code of 
1986 as amended, and include the corresponding 
predecessor sections of the Internal Revenue Code of 1954 
as an1ended. 
(g) The amendments made to this section by either 
Chapter 938 of the Statutes of 2001 or the act adding tills 
subdivision1 shall not be construed to preempt local 
ordinances requiring the payment of prevailing wages on 
housing projects. 

This legislation has effectively overruled prior court decisions that had 
determined that a number of developments did not constitute public works. See, 
Mcintosh v. Aubry (1993) 14 Cal.App.4th 1576, for example. 

There are substantial consequences to a project being determined to be a "public 
work" for the purpose of the application of the prevailing wage law: 

1. The first is that prevailing wages have to be paid to all workers on 
the project if it is greater than $1,000. (Labor Code, Sections 1771 and 
1774; Title 8, California Code of Regulations, Section 16000.) 

2. The prevailing rate of per diem wages must be posted at each job 
site. (Labor Code, Section 1773.2.) 

3. Maintaining and making available for inspection certified payroll 
records containing detailed information on a per worker basis. (Labor 
Code, Section 1776 and Title 8, California Code of Regulations, Section 
16400(e). 

4. Compliance with statutory apprenticeship requirements. (Labor 
Code, Section 1777.5 .) 

These substantial changes have meant that those works that previously would not 
be considered "public works" subject to prevailing wages are now so classified. As this 
can have a substantial financial impact on the project, substantial training of not only the 
entity's·counsel is needed, but also those in the department responsible for the work. If 
the effects of this chapter are not aclmowledged from the beginning, not only will there 
be substantial additional costs, but an increased probability of expensive litigation as 
well. 

1 Stats. 2002, c. 1048 (S.B. 972), § 1. [Footnote in statute.] 
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An additional consequence with having a project be defined as a "public work" in 
the effective increase in cost by 15-30%, due to the application of "prevailing wages". 

Labor Code, Section 1720.3, enacted after the effective date of Article XDIB, 
Section 6, has expanded the definition of a public work to include the hauling of refuse 
from a public works site to an outside disposal location. Thus, the disposal of refuse has 
an increased cost as a result of this program. 

Labor Code, · Section 1720.4 was enacted, which eliminates certain nonprofit 
volunteer projects, provided that the local unions of workers employed on public works 
projects agree that the work will not have an adverse impact on employment. In order to 
have this exemption, the local unions must so agree. 

Changes to Labor Code, Section 1726 require the public agency, who makes the 
contract for public work, to notify the Labor Commissioner of any suspected violations of 
the provisions of this chapter. 

In the event that there has been a violation, the procedures for redress have 
changed substantially since Labor Code, Section 1727 was originally enacted in 1937. 

.. . As the section existed prior to the enactment of Article XIIIB, Section 6, it read as 
follows: 

§ Withholding forfeited amounts 

Before making payments to the contractor of money 
due under a contract for public work, the awarding body 
shall withhold and retain therefrom all amounts which have 
been forfeited pursuant to any stipulation in a contract for 
public work, and the terri:1s ·of this chapter. But no sum 
shall be withheld, retained or forfeited, except from the 
final payment, without a full investigation by either the 
Division of Labor Law Enforcement or by the awarding 
body. 

The changes wrought since the passage of the requirement to reimburse local 
government for mandated programs places more burdens on local government, as 
follows: 

§ Withholding to satisfy wage and penalty 
assessments 

(a) Before making payments to the contractor of money 
due under a contract for public work, the awarding body 
shall withhold and retain therefrom all amounts required to 
satisfy any civil wage and penalty assessment issued by the 
Labor Commissioner under this chapter. The amounts 
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.. ' 

required to satisfy a civil wage and penalty assessment 
shall not be disbursed by the awarding body until receipt of 
a fmal order that is no longer subject to judicial review. 
(b) If the awarding body has not retained sufficient 
money under the contract to satisfy a civil wage and 
penalty assessment based on a subcontractor's violations, 
the contractor shall, upon the request of the Labor 
Commissioner, withhold sufficient money due the 
subcontractor under the contract to satisfy the assessment 
and transfer the money to the awarding body. These 
amounts shall not be disbursed by the awarding body until 
receipt of a final order that is no longer subject to judicial 
review. 

These changes now require local government to track more carefully the amounts 
under the contract, as well as progress. payments. This provision requires greater 
administrative costs and expenses. Additionally, the changes wrought by Chapter 954, 
Statutes of 2000 require training of the personnel required to administer the contract in 
order to make sure there is compliance with these withholding provisions. 

Since originally enacted in 1939, the prohibition against discrimination provisions 
contained in Labor Code, Section 1735 have also been chanted. Since its original 
enactment, the categories of physical handicap, mental condition, marital status, sex, 
physical disability and mental disability have been added. These additional categories 
require additional administrative efforts with regard to the award of any such contract, as 
well as contract monitoring. 

Labor Code, Section 1742 was enacted by Chapter 954, Statutes of 2000. It sets 
up the procedural methodology for determination of violations of the chapter, the effect 
of civil wage and penalty assessments as well as the service of same. This additional 
requirement means that there will be additional admirristrative expense in the tracking of 
such contracts and progress payments by the awarding body. 

Labor Code, Section 1742 was also enacted with the passage of Chapter 954, 
Statutes of 2000. It contains one provision which is operative until January l, 2005, with 
another provision· in effect thereafter. Tllis provision governs the hearing procedure to 
review wage and penalty assessments. Although these assessments are made against the 
contractor or subcontractor, there are requirements imposed for withholding such 
payments against the awarding body, generally the public entity. This requires additional 
trairung and knowledge for contract and payment management by the awarding entity 
which was not required prior to the enactment of this legislation. 

The net effect of having a project declared a public work, is to be required to pay 
prevailing wage rates to the workers on the project. See Labor Code, Section 1771. The 
prevailing wage rates are determined by the Director of the Department of Industrial 
Relations, pursuant to Labor Code, Section 1770. Thus the expansion of the applicability 
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of prevailing wage I egislation through the test c !aim legislation results in more public 
works having to be governed by the increased labor costs and administrative costs of this 
program. 

With the passage of Chapter 1124, Statutes of 1989, and Chapter 83, Stahttes of 
1999, local government has been faced with a Hobson's choice: it can pay prevailing 
wages for all projects in excess of $1,000 pursuant to Labor Code, Section 1771, or it can 
establish a labor compliance program under Section 1771.5, in wmch event prevailing 
wages are not applicable for construction projects under $25,000 or renovation or 
maintenance projects under $15,000. However, the labor compliance program requires 
compliance with various conditions: 

(b) For the purposes of thls section, a labor compliance 
program shall include, but not be limited to, the following 
requirements: 
(1) All bid invitations and public works contracts shall 
contain appropriate 1 anguage c onceriling t he.r equirements 
of thls chapter. 
(2) A prejob ·conference shall be conducted with the 
contractor and subcontractors to discuss federal and state 
labor law requirements applicable to the contract. 
(3) Project contractors and subcontractors shall 
maintain and furnish, at a designated time, a certified copy 
of each weekly payroll containing a statement of 
compliance signed under penalty of perjury. 
( 4) The awarding body shall review, and, if appropriate, 
audit payroll records to verify compliance with tms chapter. 
(5) The awarding body shall withhold contract 
payments when payroll records are · delinquent or 
inadequate. 
(6) The awarding body shall withhold contract 
payments equal to the amount of underpayment and 
applicable penalties when, after investigation, it is 
established that underpayment has occurred. 

In addition, local government is required to enforce the provisions of prevailing 
wages by withholding of penalties or forfeitures from contract payments pursuant to 
Labor Code, Section 177L6. This requires the awarding agency to serve the notice by 
first-class and certified mail to the contractor and/or subcontractors, as well as to any 
bonding agency or surety. 

The Director of b1dustrial Relations was given the power to establish rules and 
regulations by virtue of Labor Code, Section 1773.5. However, this section was amended 
in 1989 with the passage of Chapter 1224 to authorize the Director to establish 

·regulations to govern the responsibilities and duties of awarding bodies. 
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Additionally, the Director of Industrial Relations has issued regulations, contained 
at Title 8, Califomia Code of Regulations, Sections 16000 through 16802, inclusive. 
These regulations detail further requirements imposed upon local govemment. 

First of all, Section 161 00 provides that any interested party may file a request to 
determine whether or not a particular work is covered by the prevailing wage law. This 
may be filed by the local governmental agency, as well as unions, a contractor or 
subcontractor, local organization or association, or worker, amongst others. See Section 
16000. If the awarding body does not file the request, a copy of such must be served on 
it. 

Furthermore, pursuant to Section 16002.5, any interested party may appeal to the 
Director of Industrial Relations a determination of whether there is coverage under the 
prevailing wage law. This notice of appeal must state all factual and legal grounds upon 
which the determination is sought, and whether a hearing is requested. The responding 
party also has the opportunity to so respond. The determination of the Director is deemed 
to be a quasi-legislative act, subject to writ of mandate pursuant to Code of Civil 
Procedure, Section 1 085. 

The foregoing two procedures involve an administrative determination, and if the 
awarding agency is the responding party, it must submit all documentation and legal 
arguments pertaining to the issue of whether such work is covered under prevailing wage 
laws. 

Additionally, as noted above, if volunteer labor· is to be used, the local 
govemrnental agency must serve a written request to so use pursuant to Section 16003 45 
days prior to the commencement o f work, setting for the b asis for b eli eft hat s arne i s 
authorized pursuant to Labor Code, Sections 1720.4(a), (b) and (c), and name all unions 

. in the locality where work is to be performed. 

The regulations further specify the requirements that must be undertalcen by a 
local entity in Section 16100(b) which includes, but not limited to: 

0 Obtaining the prevailing wage rate from the Director of the Department of 
Industrial Relations. 

o Specify the appropriate prevailing wage rates. 
o Make sure the posting requirement is applied to each job site. 
• If a wage for a particular craft, classification or type of worker is not 

available from the Director, the agency must malce a request for a special 
determination by written application to. the Division of Labor Statistics 
and Research at least 45 days prior to the project bid advertisement date. 

e Notify the Division of Apprenticeship Standards. 
• The agency must notify the prime contractors of the relevant public work 

requirements, which include: 
o Appropriate number of apprentices. 
o Workers' compensation coverage 
o Requirement to keep accurate records of work. 
o Inspection of payroll records. 
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o And other requirements imposed by law 

The last requirement is extremely complex. As noted above, there are a plethora 
of requil"ements that are imposed upon local govemmental entities when awarding a 
contract. The monetary an1ount of the contract can be quite small unless there is a labor 
compliance project in existence ptrrsuant to Labor Code, Section 1771.5. Although tlus is 
a complicated program, the failure to have one means that all projects of $1,000 or 
greater are subject to the requirement of the prevailing wage law. Thus although 
voluntary, local government has no altemative other than to have such a labor compliance 
project since the $1,000 limit established decades ago, has not been increased to reflect 
inflation and the lessening of the value of money. 

At this point in time, it is critical to keep in mind the fact that not all projects are 
discretionary to the local governmental entity. First of all, this law applies to 
maintenance of all buildings as well as infrastructure. Additionally, it applies to repairs 
as well as replacements. Thus, if a street needs to be fixed, a water main breaks, or a 
building because it has been used for years is in need of repair lest it become a hazard, 
these works are all subject to prevailing wages. 

Additionally, under Section 161 00, local govemment must also: 
a Withhold monies. 
" Ensure that public works are not split into smaller projects to evade 

prevailing wages. 
o Must deny the right to bid on p ublic contracts those who have violated 

public works laws.2 

• Not permit workers to work more than 8 hours per day nor more than 40 
hours per week unless paid not Jess than time and a half. 

• Not take any portion of the workers' wages or fee. 
• Comply with requirements as set forth in Labor Code, Sections 1776(g), 

1777.5,1810,1813 and 1860. 

If the Director has not set forth a general determination of prevailing wage for a 
particular craft or classification, the awarding party must request the Director to make 
such a determination. The request must be submitted at least 45 days prior to the award 
of the bid. Section 16202. 

It should be noted that the format of a prevailing wage determination by the 
Director is set forth in excruciating detail in Section 16203. This includes everything 
from straight time, to what holidays are to be paid, as well as benefits, travel and 
subsistence payments, apprentice rates, and the dates to which the ruling is effective. 

If an agency believes that the Director has not adopted appropriate prevailing 
wage rates for its area or for the classifications in question, it bas the right to petition to 

2 Note that this provision does invite litigation from those who have been barred from bidding for public 
works contracts, to which the agency must respond lest it be court ordered to award the bid to the objecting 
party, thus creating liability both to the barred contractor as well as to the contractor awarded the work. 
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review the prevailing wage detennination. Tins procedure is set forth in detail in Section 
16302. Tlns right is critical, as it is the local agency that will be paying for the work of 
improvement. In Jean economic times, such as local agencies have been experiencing 
presently, it is particularly critical that there be no waste of local govenm1ental resources. 
Thus, in the event that the Director errs with regard to the amount of a prevailing wage 
and is more than the general prevailing wage in the area, it is incumbent upon local 
govenm1ent to challenge the detem1ination. Although the amount may be small with 
regard to the hourly wage, when multiplied times the amount of hours that must be 
performed on a work of maintenance or repair, the amount could be extraordinary. 

First of all, there is the content of the petition. It must include: 
• The name, address and telephone number and job title of the person 

filing the petition and the person verifying the petition, as well as his or 
her attorney. 

• Whether the petitioning party is the local govennnental entity, 
prospective bidder, or a representative of one or more of the crafts. 

• The nature of the petitimier's business. 
• The name of the awarding body. 
• The date on winch the call for bids was first published. 
• The name and location of the newspaper in which the publication was 

made and a copy thereof. 
e If the petitioner is a local govenm1ent, it shall describe the parent or 

principal organization and the statutory authority for the award of the 
work. 

• The manner in which the wage determined failed to comply with Labor 
Code, Section 1773. 

• The petitioner must set forth the rate that it believes to be accurate. 
• If there are facts relating to a particular employer, the facts must identify 

the employer by name and address and give the number of workers· 
involved. 

• lithe facts relate to rates actually paid on public or private projects in the 
area, the facts surrounding same must be included. 

• 1f the Director has failed to consider rates, same must be alleged in detail. 

If the petitioner is not the local governmental agency, a copy must be served on 
the local governmental body. 

If the petitioner is not the local governmental body, the local governmental body 
has no altemative than to respond, particularly if the request is to increase the prevailing 
wage rate. This is imperative in order to make sure that public funds are not subject to 
waste. 

The authority of the Director, again, is specified in Section 16303 as being quasi
legislative, subject to a writ of mandate pursuant to Code of Civil Procedure, Section 
1085. 
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There are specific procedures detailed when the director has determined to 
conduct a heming pursuant to Section 16304. This includes a hearing, for which 
notification is given in advance. All parties are to be afforded the opportunity to 
introduce evidence, and cross-examination is allowed in the discretion of the healing 
officer. 

Section 16400 specifies that any interest person may request detailed payroll 
records concerning anyone to the local govemrnental agency, which then must provide 
S31De. This means that if the payroll records can be requested of the local agency, they 
must have copies of all payroll records, although there is a procedure to request same of 
the contractor 

Additionally, once such a request is made of the local agency, it must 
aclrnowledge the receipt of same, together with the estimated cost of providing s31De. 
Howeyer, the costs of handling the. request . are not specifically included in the 
authorization to charge a fee. 

If the Director issues a decision to withhold, re\:!lin or forfeit any sum from the 
contractor as required by Labor Code, Section 1727, notice is provided to the local 
govemmental entity, which shall speCify the 31Dount to be withheld, pursum1t to Section 
1641 ~. When the notice is received, the local agency must retain the 31DOunt pursuant to 
Section 16412. · · 

Proc_;('!dures are afforded to the aggrieved contractor or subcontractor to challenge 
the determination by the Director. Oilce a decision is made by the Director, a copy of the 
decision is required to be transmitted by the Department to the local agency as set forth in 
Section 16414. · -, 

· IV, ·mentioned above, the liinits for prevailing wages are-raised substantially if the 
local govemmental agency has a labor compliance progr31D. However, the Director has 
established substantial regulations for a local agency to comply with in order to have a 
progr3111 so determined pursuant to Section 16425. This section provides as follows: 

§ 16425. Applicable Dates for Enforcement of 
Awarding Body Labor Compliance Programs 

(a) No contracts shall be subject to LJP jurisdiction nor 
shall the limited exemption from payment of prevailing 
wages pursuant to Labor Code Section 1771.5(a) apply to 
any contract of an awarding body until after the LCP has 
received initial or final approval underthese regulations. 
(b) Contracts for which the Date of Notice or the Call 
for Bids are subsequent to the date of the initial or final 
approval of a LCP are subject to Labor Code Section 
1771.(5). In the case of a contract for which there is no 
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Call for Bids, the applicable date shall be the date of 
execution of the contract. 
(c) Revocation of approval of a LCP by the Director 
shall not affect the limited exemption from payment of 
prevailing wages pursuant to Labor Code Section 1771.5(a) 
if the date of such revocation is subsequent to the Date of 
Notice or Call for Bids, subsequent to the date of execution 
of the contract. 
(d) If the Director revokes the approval of a LCP, the 
Director shall give notice to the awarding body specifying 
enforcement responsibilities, including enforcement actions 
pending hearing, as of the date of revocation. 
(e) An awarding body may voluntarily tem1inate its 
LCP. With respect to each contract pending on the date of 
termination, the awarding body shall: 
(1) Notify the Director of its intention and the effective 
date of the temlination; 
(2) Notify the contractor(s) and the DLSE of the 
identify the agent who will carry out the compliance 
enforcement obligations of Labor Code Section 1771.5 on 
the remaining contracts; and 
(3) Specify the general fund into which penalties or 
forfeitures withheld from any contract payments shall be 
deposited. 
(f) The Labor Commissioner may, in writing, agree to 
assume enforcement obligations on pending contracts of an 
awarding body which bas voluntarily t enninated its LCP. 
In such case, penalties and forfeitures shall be deposited in 
the general fund ofthe state.· 

Additionally, in order to have approval of a labor compliance program3
, the 

requirements of Section 16426 must be met. There are substantial requirements in order 
to have such an authorized program. First of all, the local governmental entity must 
demonstrate it has the ability to operate an LCP, including: 

• The experience of the entity's personnel on public works labor compliance issu·es. 
a The average of public works contracts annually administered. 
• Whether the LCP is a joint or cooperative venture amongst awarding 

responsibilities, and how the resources and responsibilities of the LCP compare to 
the awarding bodies involved. 

• The awarding body's record of Labor Code violations and withholding in the 
preceding five years. 

• The availability of an LCP oflegal support. 
o The availability and quality of a manual outlining the responsibilities of an LCP. 

3 Note that the regulations define this as an LCP. 
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o The methods by which the awarding body will transmit notice to the Labor 
Commissioner of willful violations. 

The initial approval of an LCP is only good for one year, unless an extension is requested 
in writing and granted in writing. 

After receipt of final approval and operation of an LCP for 11 months, pursuant to 
Section 16427, the Director may award final approval. However,.the awarding body has 
the burden of producing evidence that it meets the following criteria: that the awarding 
body has satisfactorily demonstrated its ability to monitor compliance with the 
requirement of the Labor Code and the requirements of the regulations and has filed 
timely, complete and accurate reports as required by the regulations. 

The Director has the authority to revoke final approval of an LCP pursuant to 
Section 16428. Basically, any interested party has the ability to request that the 
Commissioner revoke the LCP designation. The Director has the ability to require the 
local agency to provide a supplemental report containing the information required 
pursuant to Section 16431. 

An LCP must comply with the requiremehts of Section 16430. This has a 
substantial number of requirements which the agency is required to enforce, including: 

· o The call for bids and the contract or purchase order must contain Labor Code 
requirements. 

o A prejob conference must be conducted with the contractors and subcontractors in 
the bid, at which time. the federal and state labor law requirements applicable to 
the contract are discussed and applicable forms are to be provided. 

o Requirement that the contractor keep certified payrolf records, and to that end, the 
agency may create a form which meets the minimum requirements. 

o Program for orderly i·eview of payroll records and, if required, audit of same. 
o Prescribed routine for withholding penalties, forfeitures and underpayment of 

wages for violations. 
o All contracts are required to have a provision that contract payments will not be 

made if payroll records are delinquent or inadequate. 

Just to demonstrate that the obtaining of an LCP's approval is not easy, there is an 
Appendix A to SeCtion 16429, which lists 14 points that are to be reviewed at the prej ob 
conference with regard to state and federal labor law requirements for a conttact.

4 

If there is an LCP allowed, pursuant to Section 16431, an annual report is required 
to be submitted by the local govemmental agency to the Director within 60 days after the 
close of the agency's fiscal year. This report is to include, as minimum standards, the 
following: 

o Number of contracts awarded and their total value. 

4 Appendix A is attached hereto and incorporated herein by reference in Exhibit 16 at pages 1414.2 and 

1414.3. 
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• Number, description and total value of contracts which were exempt from 
prevailing wages. 

• Summary of penalties and forfeitures imposed or withheld from any money due 
contractors as well as the amow1t recovered by court action.5 

• A sunm1ary of wages due to employees resulting from contractors failing to pay 
prevailing wages,. the amow1t withheld from money due contractors, and the 
amount recovered through court action. 

Explicit in the last two items is the fact that if there is an order to withhold wages issued 
by the Director, it will result in litigation. Obviously, the party against whom the action 
will be initiated is the public agency which has withheld those funds. 

Section 16432 requires that audits be conducted by the local agency at its 
discretion or when ordered by the Labor Commissioner. These audits are to consist of: a 
comparison of payroll records to the best available information concerning the hours 
worked and the classification of employees. It needs to be sufficiently detailed such that 
the Labor Commissioner and the LCP to draw reasonable conclusions as to whether there 
has been compliance with prevailing wage laws and ensure accurate computation of 
underpayment of wages to workers as well as applicable penalties and forfeitures. 

Furthermore, Appendix B, contained in Exhibit 16 at Page 1414.3, details the 
"suggested" audit record form so that the local agency will discem what information is 
necessary in order to satisfy the requirements of the Labor Commissioner. 

Section 1 6433 details the limited exemption to prevailing wages that exists, as 
detailed in Labor Code, Section 1771.5 if an LCP is approved. 

Section 16434 provides the duties 6f the local governmental agency granted LCP 
status, to enforce the labor code and prevailing wages. 

In order to have consistency with regard to the application of prevailing wages 
and LCP, Sections 16435 and 1635.5 contain the various definitions.which govern. 

Section 16436 details those forfeitures which must have the prior approval of the 
Labor Commissioner before they are allowed to be imposed. 

Should the LCP desire for the Labor Commissioner to determine the appropriate 
amount of a forfeiture, Section 16437 details the report required to be filed by the agency 
in order to have such a detenllination. The report is required to be detailed and contain at 
the last the following information: 

• Deadline by which contract acceptance of filing of notice of completion plus 90 
days will occur. 

• Other deadlines which could impede collection of the forfeiture. 

5 Thus there is explicit recogtrition that withholding or forfeiture will most likely result in litigation against 
!he withholding agent; here, the public entity. 
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o Evidence of the violation in narrative form. 
o Evidence that an audit or investigation according to section 16432 was conducted. 
0 Evidence that the contractor was given the opportunity to explain why there was 

no violation or that any such violation was caused by mistake, inadvertence or 
neglect before this filing is submitted to the Labor Commissioner. 

" Where the LCP seeks not only the amount of wages but a penalty as part of the 
forfeiture, and the contractor has unsuccessfully contended that there was no 
violation or that any such violation was caused by mistake, inadvertence or 
neglect, the amount of the proposed forfeiture with a recommended penalty 
amount. 

" If the LCP seeks only wages or a penalty less than $50 per day, and the contractor 
successfully contended that such violation was caused by mistake, inadvertence or 
neglect, the file should contain evidence that the contractor lmew of his 
responsibilities under the act. 

o The previous record of the contractor in meeting prevailing wage obligations. 
o Whether the LCP was granted i~tial, extended initial or final approval. 

The section further goes on to detail the procedural requirements as well as the proposed 
form of notice that is to be provided to the contractor when the filing is made with the 
Labor Commissioner. 

Section 16438 details who is entitled to various penalties and forfeitures, 
depending upon whether it is accomplished by adminjstrative action or litigation, and the 
parties thereto.· 

Contractors are given the ability to appeal an LCP ·enforcement action pursuant to 
Section 16439. In the event that the contractor does appeal, the local agency must 
provide to the Director within 30 days a full copy of the record 'of enforcement 
proceedings as well as any further documents, arguments or authorities it wishes the 
Director to consider. Additionally, the Director is given the authority to require a 
supplemental report, which is an update of the annual report required of the LCP. 

Section 16801 details the rights and responsibilities of the Division of Labor 
Standards Enforcement concerning prevailing wages. If the DLSE determines there is a 
violation, it is empowered to serve on the awarding body and the contractor a Notice of 
Hearing and Statement of Alleged Violations. The section details the procedural 
requirements of such a hearing. There are additional requirements imposed upon the 
local agency as follows: 

Awarding bodies. Any awarding body which has awarded 
or let a contract or purchase order to be paid for in whole or 
in part from public funds calling for the construction, 
alteration, demolition, repair, maintenance, or improvement 
of any stmcture, building, road, property, or other 
improvement of any kind (including the laying of carpet 
and the hauling of refuse from a public works site to an 
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outside disposal location with respect to contracts involving 
any state agency, including the California State University 
and University of California) shall, in accordance with 
Labor Code section 1 776(g), infonn prime contractors of 
the requirements of Labor Code section 1776, and any 
other requirements imposed by law, in order to assist DLSE 
with an investigation pursuant to Labor Code 1777.1. The 
awarding body shall have the right to review the records 
from the from the investigative file ofDSLE which are not 
covered by attorney-client or work product p1ivileges, and 
which are not being utilized in the ongoing investigation of 
a criminal offense. 

In stunmary, since the initial prevailing wage law was enacted in 1931, and more 
particularly since January 1, 1975, the prevailing wage law has been substantially 
expanded. Not only have wages increased, but the number of contracts and transactions 
tow hich prevailing wages have been applied has increased. T he exemption from the. 
payment of prevailing wage for small works are saddled with an extensive bureaucracy in 
order to be applicable. 

A. LEGISLATIVE IDSTORY PRIOR TO 1975 

Prior to 1975, there were requirements governing each of the foregoing sections. 
Same has been recited at length hereinabove in the discussion as to how the test claim 
legislation impacted preexisting law . 

. B. SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE 
MANDATED ACTIVITIES 

The mandated activities are contained in Labor Code, Sections 1720, 1720.3, 
1720.4, 1726, 1727, 1735, 1742, 1770, 1771, 1771.5, 1771.6, 1773.5, and 8 California 
Code of Regulations, Sections 16000 through 16802. 

C. COST ESTIMATES 

With regard to the cost estimates for complying with this program, the City of Newport 
Beach has been informed that not only is the cost of each contract increased by 15-30% 
for the increase in wages, but the administrative cost of monitoring as required by these 
laws runs many thousands of dollars on an annual basis. 

REIMBURSA.BLE COSTS MANDATED BY THE STATE 

The costs incurred by the claimant as a result of the statutes on which this test claim is 
based are all reimbursable costs as such costs are "costs mandated by the Sate" tmder 
Article XIII B (6) of the California Constitution, and Government Code § 17500 et al. of 
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the Govenm1ent Code. Section 17514 defines "costs mandated by the state", and 
specifies the following three requirements: 

1. There are "increased costs which a local agency is required to incur 
after July 1, 1980." 

2. The costs are incurred "as a result of any statute enacted on or after 
January 1, 1975.: 

3. The costs are as a result of "a new program or higher level of service 
of an existing program within the meaning of Section 6 of Article 
XIIIB of the California Constitution." 

All tlrree of the above requirements for finding costs mandated by the State are met as 
described previously herein. 

D. MANDATE MEETS BOTH SUPREME COURT TESTS 

The mandate created by this statute clearly meets both tests that the Supreme Court in the 
County of Los Angeles v. State of Califomia (1987) created for determimng what 
constitutes a reinlbursable state mandated local progran1. Those two tests, which the 
Commission on State Mandates relies upon to determine if a reimbursable mandate exists 
are the "unique to government" and the "carry out a state policy" tests. Their application 
to tlus test claim is discussed below. 

Mandate is Unique to Local Government 

Only local govemment is subject to the requirement to pay prevailing 
wages and all the attendant adnlinisttative requirements. 

Mandate Carries Out a State Policy · 

The state policy is to pay prevailing wages in honor of the contributions of 
unions, and to assure that this is one area which guarantees workers muon 
wages. Furthennore, the apprenticeship requirements has legislative 
findings of the necessity to have this type of education and training 
available in the state. 

STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE 

There are seven disclaimers specified in Govemment Code § 17556 which could serve to 
bar recovery of "costs mandated by the State", as defined in Government Code § 17556. 
None of the seven disclaimers apply to this test clainl: 

1. The claim is submitted by a local agency or school district which requests 
legislative authority for that local agency or school district to implement the 
Program specified in the statutes, and that statute imposes costs upon the local 
agency or school district requesting the legislative authority. 
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2. The statute or executive order affinned for the State that which had been 
declared existing law or regulation by action of the courts. 

3. The s tah1te ore xecutive order implemented a federal! aw orr egulation and 
resulted in costs mandated by the federal govemment, unless the statute or 
executive order mandates costs which exceed the mandate in that federal law 
or regulation. 

4. The local agency or school district has the authority to levy service charges, 
fees or assessments sufficient to pay for the mandated program or increased 
level of service. 

5. The statute or executive order provides for offsetting savings to local agencies 
or school districts which result in no net costs to the local agencies or school 
districts, or includes additional revenue that was specifically intended to fund 
the costs of the State mandate in an ammmt sufficient to fund the cost of the 
State mandate. 

6. The statute or executive order imposed duties which were expressly included 
in a ballot measure approved by the voters in a Statewide election. 

7. · . The statute created a new crime or infraction, eliminated a crime or infraction, 
or changed the penalty for a crime or infraction, but only for that portion of 
the statute relating directly to the enforcement ofthe crime or infraction. 

CONCLUSlON 

In conclusion, we respectfully request that the Commission find that those increased 
requirements imposed after January 1, 1975 to this program be found to be a 
reimbursable state mandated program. 

E. CLAIM REQUIREMENTS 

The following elements of this test claim are provided pursuant to Section 1183, Title 2 
of the Califomia Code of Regulations: 

Exhibit l: 
Exhibit 2: 
Exhibit 3: 
Exhibit 4: 
Exhibit 5: 
Exhibit 6: 
Exhibit 7: 
Exhibit 8: 
Exhibit 9: 
Exhibit 10: 
Exhibit 11: 
Exhibit 12: 
Exhibit 13: 
Exhibit 14: 
Exhibit 15: 

Chapter 1084, Statutes of 1976 
Chapter 11 7 4, Stah1tes of 197 6 
Chapter 992, Statutes of 1980 
Chapter 142, Statutes of 1983 
Chapter 143, Statutes of 1983 
Chapter 278, Statutes of 1989 
Chapter 1224, Statutes of 19 89 
Chapter 913, Statutes of 1992 
Chapter 1342, Statutes of 1992 
Chapter 83, Statutes of 1999 
Chapter 220, Statutes of 1999 
Chapter 881, Statutes of 2000 
Chapter 9 54, Statutes of 2000 
Chapter 938, Statutes of 200 l 
Chapter l 048, Statutes of 2002 
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Exhibit 16: 8 California Code of Regulations, Sections 16000-16802 

CLAIM CERTIFICATION 

The foregoing facts are [mown to me personally and if so required, I could and would 
testify to the statements made herein. I declare under penalty of perjury under the laws of 
the Sate of California that the ·statements made in this document are tme and complete to 
the best of my persona11mowledge except as to those matters stated upon information and 
belief, and as to those matters I believe them to be tme. 

Executed tbis l-'+ day of September, 2003, at Newport Beach, California, by: 
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DECLARATION OF GLEN EVERROAD 

I, Glen Everroad, make the following declaration tmder oath: 

I am the Revenue Manager for the City of Newport Beach. As pari of my duties, I am 
responsible for the complete and timely recovery of costs mm1dated by the State. 

I declare that I have examined the City of Newport Beach's State mm1dated duties and 
resulting costs in implementing the subject Jaw and guideli.nes, and find that such costs 
are, in n1y opinion, 'ccosts Inandated by the State", as defined in Government Code, 
Section 17514: 

'"Costs mandated by the State' means any increased costs 
which a local agency or school district is required to incur 
after July l, 1980, as a result of any stah1te enacted on or 
after January 1, 1975, which mandates a new program or 
higher level of service of an existing program within the 
meaning of Section 6 of Article XIII B of the Califomia . 
Constitution." 

I am personally conversm1t with the foregoing facts, and if so required, I could m1d would 
testify to the statements made herein. 

I declare under penalty of pmjury under the laws of the State of California that the 
foregoing is true and coJTect of my own !mow ledge, except as to the matters which are 
stated upon information or belief, and as to those matters, I believe them to be true. 

Executed this Q_ y day of September, 2003, at Newport Beach, California. 

\ 
'·. 

Revenue anager 
City of Newport Beach 
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4906 STATUTES OF CALIFORNIA [ Ch. 1083 

cited for a violation of Section 21461.5, is, within 24 hours. again found 
upon the freeway in violation of Section 21461.5 and thereafter 
refuses to leave the freeway after being lawfully ordered to do so, by 
a peace officer, and having been informed that his failure to leave 
could result in his arrest. 

(m) Section 2800, as it relates to a pedestrian who, after having 
been cited for a violation of Section 2800 for failure to obey a lawful 
order of a peace officer issued pursuant to Section 21962, is within 24 
hours again found upon the bridge or overpass and thereafter refuses 
to leave after being lawfully ordered to do so by a peace officer and 
after having been informed th~t his failure to leave could result in 
his arrest. 

SEC. 2. There are no state-mandated local costs in this act that 
require reimbursement under Section 2231 of the Revenue and 
T~a~~~':'!: t:-:!:d~ bec~~se there: are nv new J.ui..ic:~, u~~i~a~iuu~ ur 
responsibilities imposed on local government by this act. 

CHAPTER 1083 

An act to add Section 382.4 to the Penal Code, relating to drugs. 

[Approved br Governor September 20, 1976. Filed with 
Secretary of State September 21. 1976.1 

The people of the State of California do enact as follows: 

SECTION 1. Section 382.4 is added to the Penal Code, to read: 
382.4. No person, other than a licensed veterinarian, shall 

administer succinylcholine, also known as sucostrin, to any dog or cat. 
Violation of this section shall constitute a misdemeanor. 
SEC. 2. Notwithstanding Section 2231 of the Revenue and 

Taxation Code, there shall be no reimbursement pursuant to this 
section nor shall there be an appropriation made by this act because 
the Legislature recognizes that during any legislative session a 
variety of changes to laws relating to crimes and infractions may 
cause both increased and decreased costs to local governmental 
entities and school districts which, in the aggregate, do not result in 
significant identifiable cost changes. 

CHAPTER 1084 

An act to add Section 1720.3 to the Labor Code, relating to public 
works. 

[Approved by Governor September 20, 1976. Filed with 
Secretary of State September 21, 1976.] 
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Ch. 1086] STATITTES OF 1!176 4907 

The people of the State of California do enact as follows: 

SEC!'ION 1. Section 1720.3 is added to the Labor Code, to read: 
1720.3. For the limited purposes of Article 2 (commencing with 

Section 1770), "public works" also means the hauling of refuse from 
a public works site to an outside disposal location, with respect to 
contracts involving any state agency, including the California State 
University and Colleges and the University of California. 

SEC. 2. ff any provision of this act or the application thereof to 
any person or circumstances is held invalid, such invalidity shall not 
affect other provisions or applications of the act which can be given 
effect without the invalid provision or application, and to this end the 
rrnV:sions of this act are severable. 

CHAPTER 1085 

An act to add Section 31704 to the Water Code, relating to 
community redevelopment. 

[Approved by Covemor September 20, 1!176. Filed with 
Secretary of State September 21. 1976.) 

The people of the State of California do enact as follows: 

SECI'ION 1. Section 31704 is added to the Water Code, to read: 
31704. Taxes levied by the Coachella Valley County Water 

District for payment of the principal of, or interest on bonded 
indebtedness, where the proceeds of such bonds were used for the 
construction and installation of sewer facilities to provide sewer 
service to an area, including either wholly or in part a community 
redevelopment project area, shall not be apportioned as authorized 
by subdivision (b) of Section 33670 of the Health and Safety Code, 
but shall be allocated solely to the Coachella Valley County Water 
District. 

SEC. 2. This section, applicable only to the Coachella Valley. 
County Water District, is necessary because ofthe special and unique 
problems of debt service taxation for sewer facilities within such . 
district in relation to tax apportionment within community 
redevelopment project areas within such district. 

CHAPTER 1086 

An act to amend Section 23428.20 of the Business and Professions 
Code, relating to alcoholic beverages, and making an appropriation 
,, . --!:--
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5270 STATUTES OF CALIFORNIA 

r 
coverage in the event of termination of employment or membership, : 
shall include in such conversion provisions the same conversion 
rights and conditions to a covered dependent spouse of the employee 
or member in the event the covered dependent spouse ceases to be 
a qualified family member by reason of termination of marriage or 
death of the employee or member. Such conversion rights shall not 
require a physical examination or a statement of health. 

CHAPTER 1174 

An act to amend Section 1735 of the Labor Code, and to amend 
Section 453 of the Public Utilities Code, relating to 
discrimination. 

)Approved by Governor September 21, 1976. Filed with 
Secretury of Stale September 22, 1976.) 

The people of the State of California do enact as follows: 

SECTION l. Section 1735 of the Labor Code is amended to read: 
1735. No discrimination shall be made in the employment of 

persons upon public works because of the race, religious creed, color, 
national origin, ancestry, physical handicap, medical condition, 
marital status, or sex of such persons, except as provided in Section 
1420, and every contractor for public works violating this section is 
subject to all the penalties imposed for a violation of this chapter. 

SEC. 2. Section 453 of the Public Utilities Code, as amended by 
Chapter 447 of the Statutes of 1975, is amended to read: 

453. (a) No public utility shall, as to rates, charges, service, 
facilities, or in any other respect, make or grant any preference or 
advantage to any corporation or person or subject any corporation 
or person to any prejudice or disadvantage. 

(b) No public utility shall prejudice, disadvantage, or require 
different rates or deposit amounts from a person because of race, 
religious creed, color, national origin, ancestry, phvsical handicap, 
medical condition, occupation, sex, marital status or change in 
marital status. A person who has exhausted all administ;ative 
remedies with the commission may institute a suit for injunctive 
relief and reasonable attorney's fees in cases of an alleged violation 
of this subdivision. If successful in litigation, the prevailing party shall 
be awarded attorney's fees. 

(c) No public utility shall establish or maintain any unreasonable 
difference as to rates, charges, service, facilities, or in any other 
respect, either as between localities or as between cla•ses of service. 

(d) No public utility shall include with any bill for services or 
commodities furnished any customer or subscriber anv advertising 
or literature designed or intended (1) tO promote the passage or 
defeat of a measure appearing on the ballot at any election whether 
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local, statewide, or national, {2) to promote or defeat any candidate 
for nomination or election to any public office, (3) to promote or 
defeat the appointment of any person to any administrative or 
executive position in federal, state or local government, or (4) to 
promote or defeat any change in federal, state, or local legislation or 
regulations. 

(e) The commission may determine any question of fact arising 
under this section. 

SEC. 3. Section 453 of the Public Utilities Code, as amended bv 
Chapter 447 of the Statutes of 1975, is amended to read: · 

453. (a) No public utility shall, as to rates, charges, service, 
facilities, or in any other respect, make or grant any preference or 
advantage to any corporation or person or subject any corporation 
or person to any prejudice or disadvantage. 

(b) No public utility shall prejudice, disadvantage, or 1 equire 
different rates or deposit amounts lror,; u. ;;~~:~~ because of race, 
religious creed, color, national origin, ancestry, physical handicap,--. 
medical condition, occupation, sex, marital status or change in 
marital status. A person who has exhausted all administrative 
remedies with the commission may institute a suit for injunctive 
relief and reasonable attorney's fees in cases of an alleged violation 
of this subdivision. If successful in litigation, the prevailing party shall 
be awarded attorney"s fee~. 

(c) No public utility shall establish or maintain any unreasonable 
difference as to rates, charges, service, facilities, or in any other 
respect, either as between localities or as between classes of service. 

(d) No public utility shall include with any bill for services or 
commodities furnished any customer or subscriber any advertising 
or literature designed or in tended ( 1) to promote the passage or 
defeat of a measure appearing on the ballot at any election whether 
local, statewide, or national, {2) to promote or defeat any candidate 
for nomination or election to any public office, (3) to promote or 
defeat the appointment of any person to any administrative or 
executive position in fP.deral, state or local government, or (4) to 
promote or defeat any change in federal, state, or local legislation or 
regulations; provided that until December 31, 1976, any such 
prohibitions shall not apply to any notice or statement relating to 
matters affecting rates or service to customers or subscribers where 
the public utility has requested and received the prior approval of 
the commission. 

(e) The commission may determine any question of fact arising 
under this section. 

SEC. 4. Notwithstanding Section 2231 of the Revenue and 
Taxation Code, there shaU be no reimbursement pursuant to that 
section nor shall there be an appropriation made by this act because 
the Legislature recognizes that during any legislative session a 
variety of changes to laws relating to crimes and infractions may 
cause both increased and decreased costs to local governmental 
entities and school districts which, in the aggregate, do not result in 
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significant identifiable cost changes. , 
SEC. 5. It is the intent of the Legislature, if this bill and Senate 

Bill No. 168J are both chaptered and become effective on or before 
lanuarv I, 1977, both bills amend Section 453 of the Public Utilities 
·code, ;nd this bill is chaotered after Senate Bill No. 1683, that Section 
453 of the Public Utiliti~s Code, as amended by Section 1 of Senate 
Bill No. 1683, be further amended on the effective date of this act in 
the form set forth in Section 3 of this act to incorporate the changes 
in Section 453 proposed by this bill. Therefore, if this bill and Sen:te 
Bill No. 1683 are both chaptered and become effective on or before 
January 1, 1977, and Senate Bill No. 168J is chaptered before this bill 
and amends Section 453, Section 3 of this act shall become operative 
on the effective date of this act and Section 2 of this act shall not 
becorne oper:1tive. 

SEC. 6. It is the intent of the Legislature, if this bill and Assembly 
Bill No. 497 are both chaptered and become effective on or before 
January 1, 1977, both bills amend Section ~53 of the Public Utilities 
Code, and this bill is chaptered after Assembly Bill No. 497, that 
Section 453 of the Public Utilities Code, as amended by Section 1 of 
Assembly Bill No. 497, be further amended on the effective date of 
this act in the form set forth in Section 3 of this act to incorporate the 
changes in Section 453 proposed by this bill. Therefore, if this bill and 
Assembly Bill No. 497 are both chaptered and become effective on 
or before January 1, 197i, and Assembl)• Bill No. 497 is chaplered 
before this bill and amends Section 453, Section 3 of this act shall 
become operative on the effective date of this act ~nd Section Z of 
this act shall not become operative. 

CHAPTER 1175 

An act to add Section 3074.1 to the Labor Code, relating to 
a ppren ticeshi p. 

[Approved bv Cov~rnor September 21. 1976. Filed with 
Secr~tary of State September~. 1976.) 

The people of the State of California do enact ns follows: 

SECTION !. Section 3074.1 is added to the Labor Code, to read: 
3074.1. In compliance with the affirmative action reauirements 

of California's plan for equal opportunity in apprenticeship, school 
districts maintaining high schools, community colleges districts, and 
apprenticeship program sponsors, shall provide students with 
information as to the availabilitv of apprenticeship programs. 

SEC. Z. Notwithstanding Section 2Z31 of the Revenue and 
Taxation Code, there shall be no reimbursement pursuant to this 
section nor shall there be an appropriation made by this act because 
the duties, obligations or responsibilities imposr.:d on local 
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CHAPTER 992 

An act to ;unend Sections 11139.5, 11340.2, 11501, 11554, 19702.5, 
Hl704. and 50085.5 of, and to add Part 2.8 (commencing with Section 
12900) to Division 3 of Title 2 of, the Government Code, to repeal 
Part 5 (commencing with Section 35700) of Division 24 of the Health 
and Safety Code, to amend Sections 56, 1735, and 3096 of, and to 
repeal Part 4.5 (commencing with Section 1410) of Division 2 of, the 
Labor Code, relating to the reorganization of the executive l:mmch 
of the California state government. 

[Approved by Governor September 19, 1980. Filed with 
Secretary of Stnte September 21, 1980.! 

The people of the StMe of C:liiforru/1 do enact as follows:_ --·-

SECT:c;;.; i. Section 11139.5 of the Government Code is 
amended to read: 

11139.5. The Secretary of the Health and Welfare Agency, witl1 
the advice md concurrence of the Fair Employment and Housing 
Commission, shall establish standards for determir1ing which persons 
are protected by this article and guidelines for determining what 
practices are discriminatory. The secretary, with the cooperation of 
t:he Fair Employment and Housing Commission, sbn.ll assist state 
agencies in coordinating their programs and activities and shall 
consult with such agencies, as necessary, so that consistent policies, 
practices, and procedures are adopted with respect to the 
enforcement of the provisions of the article. 

SEC. 1.5. Section 11340.2 of the Government Code is amended to 
read: 

11340.2.. (a) The Orfice of Administrative Law is hereby 
established in stale government. The office shall be under the 
direction and conlTol of an executive officer who shall be known as 
tbe director. There shall also be a deputy director. The directot's 
term ;wd the deputy director's term of office shall be coterminous 
with that of tbe appoinling power, except that they shall be subject 
to reappointment. 

(b) The director and deputy director shall have the same 
qualifications as a hearing officer and shall be appointed by the 
Governor subject to the confirmation of the Senate. 

SEC. 2. Section 11501 of the Government Code is amended to 
read: 

11501. (a) This chapter applies to any agency as determined by 
the statutes relating to that agency. 

(b) The enumerated 3.gencies referred to in Section 11500 are: 
Accountancy, State Board of 
Aging, State Department of 
Air Resources Board, State 
AJcohol and Drug Abuse, State Department of 
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Alcoholic Beverage Control, Department of 
Architectural Examiners, California State Board of 
Attorney General 
Automotive Repair, Bureau of 
Barber Examiners, State Board of 
Behavioral Science Examiners, Board of 
Cancer Advisory Council 
Cemetery Board 
Chiropractic Examiners, Board of 
Collection and Investigative Services, Bureau of 
Community Colleges, Board of Governors of the California 
Conservation, Department of 
Consumer Affairs, Director of 
Contractors, Registrar of 
Corporations, Commissioner of 
Cosmetology, State Board of 
Dental· Examiners of California, Board of 
Developmental Services, State Department of 
Education, State Boa:d ::;f 
Employment Agencies, Bureau of 
Engineers, State Board of Registration for Professional 
Fabric Care, State Board of 
Fair Employment and Housing Commission 
Fair Political Practices Commission 
Fire Marshal, State 
Fire Services, State Board of 
Fish and Game Commission 
Food and Agriculture, Director of 
Forestry, Department of 

3139 

Funeral Directors and Embalmers, State Board of 
Geologists and Geophysicists, State Board of Registration for 
Guide Dogs for the Blind, State Board of 
Health Services, State Department of 
Home Furnishings, Bureau of 
Horse Racing Board, California 
Insurance Commissioner 
Labor Commissioner 
Landscape Architects, State Board of 
Medical Quality Assurance, Board of, Medical Quality Review 

Committees and Examining Committees 
Mental Health, State Department of 
Motor Vehicles, Department of 
Navigation and Ocean Development, Department of 
Nursing, Board of Registered 
Nursing Home Administrators, Board of Examiners of 
Optometry, State Board of 
Osteopathic Examiners of the State of California, Board of 
Pharmacy, California State Board of 
Public Employees' Retirement System, Board of Administration of 
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the 
Real Estate, Department of 
Electronic and Appliance Repair, Bureau of 
Hesources Agency, Secretarv of the 

I C:h. 992 

San Francisco. San Pablo und Suisun, Board or Pilot Commissioners 
for the Bays or 

Savings ill1d Loun Commissioner 
School Districts 
Shorthand Report·ers Board. Certified 
Social Services, State Department of 
Statewide Health Planning and Development, Office of 
Structur;d Pest Control Board 
Tax Preparer Program, Administrator 
Teacher Preparation and Licensing, Commission for 
Teachers' Retirement Svstem. State 
'l'r"nsport·tt•'un D~IJ'trt:rnr-~nt· nr .,,.., 1.;.1 (Y r-.··~··-··· .. ~· ~·.:_~-·the St;tte· u < 1 "-• '- • •-·-- ~-, ------ 0 ~-~-~--u••'-

AerOnaUtics Act 
Veterinarv Medicine, Board or Exarniners in 
Vocation;! Nurse and Psychiatric T8chnician Examiners of the 

State of California, Board of 
Water Resources. Department of 
SEC. 3. Section 11554 of the Government Code, is amended to 

read: 
11554. An annual salary of twenty-seven thousand five hundred 

dollars (S2i.500) shall be paid to each of the following: 
(a) Director of Consen·ation 
(b) Director of Fish and Came 
(c) Executive Officer, rranchise Tax Board 
(d) Director of Parks and Recreation 
(e) Director of Rehabilitation 
(f) Director of Veterans Affairs 
(g) Director of Consumer Affairs 
(h) Members of the Unemployment Insurance Appeals Board 
( i) State A rchi teet 
U) Director of Forestry 
(k) Director of Fair Employment and Housing. 
SEC. 4. Part 2.8 (commencing with Section 12900) is added to 

Division 3 of Title 2 of the Government Code, to read: 

PART 2.8. DEPARTMENT OF FAIR EMPLOYMENT .>\NO 
I-lOUSING 

CHAPTER 1. GENERAL PROVISIONS 

12900. This part rnav be known and referred to as the "California 
Fair Employment and -!-:lousing Act." 

12901. There is in the state government. in the State and 
Consumer Services Agency, the Department of Fair EmpiO)'ment 
and [·lousing. The department is under the direction of an executive 
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officer known as the Director of Fair Employment and Housing, who 
is appointed by the Governor, subject to confirmation by the Senate, 
and who holds office at the pleasure of the Governor. The annual 
salary of the director is provided for by Chapter 6 (commencing with 
Section 11550) of Part 1 of Division 3 of Title 2. 

12902. The provisions of Chapter 2 (commencing with Section 
11150) of Part 1 of Division 3 of Title 2 apply to the director and the 
director is the head of a department within the meaning of such 
chapter. 

12903. There is in the Department of Fair Employment and 
Housing the Fair Employment and Housing Commission. Such 
commission shall consist of seven members, to be known as 
commissioners, who shall be appointed by the Governor, by and with 
the advice and consent of the Senate, and one of whom shall be 
designated as chairman by the'Governor. The term of office of each· 
member of the commission shall be for four years. The members of 
the Fair Employment Practice Commission on the effective date of 
this section shall become the members of the Fair Employment and 
Housing Commission and shall serve the balance of the term they 
would have served on the Fair Employment Practice Commission. 

12904. Any member chosen to fill a vacancy on the commission 
occurring otherwise than by expiration of term shall be appointed for 
the unexpired term of the member whom he or she is to succeed. 
Three members of the commission shall constitute a quorum for the 
purpose of conducting the business thereof. 

12905. Each member of the commission shall serve without 
compensation but shall receive fifty dollars ($50) for each day 
actually spent in the performance of his or her duties under this part 
and shall also be entitled to his or her expenses actually and 
necessarily incurred in the performance of his or her duties. 

12906. Any member of the commission may be removed by the 
Governor for inefficiency, for neglect of duty, misconduct or 
malfeasance in office, after being given a written statement of the 
charges and an opportunity to be heard thereon. 

CHAPTER 2. SUCCESSION TO FuNCTIONS AND RESPONSIBILITIES 

12910. (a) The Department of Fair Employment and Housing 
and the Fair Employment and Housing Commission succeed to, and 
are vested with, all of the· powers, duties, purposes, responsibilities, 
and jurisdiction of the Division of Fair Employment Practices and 
the State Fair Employment Practices Commission, respectively, in 
the Department of Industrial Relations, which are hereby abolished. 

(b) All powers, duties, and responsibilities of the Chief of the 
Division of Fair Employment Practices are hereby transferred to the 
Director of Fair Employment and Housing. 

(c) Any regulation or other action made, prescribed, issued, 
granted, or performed by the abolished Division of Fair 
Employment Practices or the State Fair Employment Practice 
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Commission in the administration of a function transferred pursuant 
to subdivision (a) shall remain in effect and shall be deemed to be 
a regulation or action of the Department of Fair Emplovment and 
Housing or the Fair Employment and Housing Commission, respec ti vel)'. 

12911. All persons serving in the state civil service, other than 
temporary employees, in the State Fair Employment Practice 
Commission and the Division of Fair Emplo)•ment Pr:Jctices in the 
Department of Industrial Helations. and engaged in the performance 
of a function transferred to the Fair Emplovment and Housinl! 
C":rHnrn;,.,;c>'c ~=,~! ~·!:: 0opartment of Fair Empl~yment and Housing 
sh:Jll, in accordance with Sections 12080.3 and 19370 of the 
Government Code, remain in the state civil service <mel are hereb)' 
transferred to the Fair Employrnent and Housing Comrnission and 
the Department of Fair Employment and Housing, respectively. The 
status, positions, and rights of such persons shall not be affected by 
their transfer and shall continue to be retained by them pursuant to 
the State Civil Service Act, except as to positions the duties of which 
arc vested in a position exempt from civil service. 

The personnel records of <JJI transferred cmplovees shall be 
transferred t·o the new Department of Fair Employment and Housing. 

12912. The Department of Pair Emplovrncnt and !·lousing and 
the Fair EmpiO)'mcnt and Housing Commission sh~ll have possession 
unci control of all records, books, papers, offices, equipment, supplies, 
moneys, funds, appropriations, bnd, licenses, permits, agreements, 
contracts, claims, judgments, and other property, rc<JI or personal, 
held for the benefit or use of any state agency the functions of which 
are vested in the Department of Fair Employment and Housing or 
the Fair Employment and Housing Commission. 

12913. All unexpended balances of uppropriations and other 
funds available to the State Fair Employment Practice Commission 
shall be transferred to the Fair Employment and Housing 
Commission. All unexpended balances of appropriations and other 
funds 8Vailable to the Division of Fair Emplo)•ment Practices in the 
Department of Industrial Relations shall be transferred to the 
Department of Fair Employment and Housing in the State and 
Consumer Services Agency. All funds so transferred shall be for the 
use or the purpose for which the appropriations or other funds were originally available. 

CHAPTER 3. F'JNDJNc;s AND DECLARATIO.'-JS OF Poucy 

12920. It is hereby declared as the public policy of this state that 
it is necessary to protect and safeguard the right and opportunity of 
all persons to seek, obtain, and hold employment without 
discrimination or abridgment on account of race. religious creed, 
color, national origin. ancestry, physical handicap, medica) condition, marital status, sex, or age. 
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lt is recognized that the practice of denying employment 
opportunity and discriminating in the terms of employment for such 
reasons foments domestic strife and unrest, deprives the state of the 
fullest utilization of its capacities for development and advance, and 
substantially and adversely affects the interest of employees, 
employers, and the public in general. 

Further, the practice of discrimination because of race, color, 
religion, sex, marital status, national origin, or ancestry in housing 
accommodations is declared to be against public policy. 

lt is the purpose of this part to provide effective remedies which 
will eliminate such discriminatory practices. 

This part shali be cieemeci an exercise of the police power of the
state for the protection of the welfare, health, and peace of the 
people of this state. · 

12921. The opportunity to seek, obtain and hold employment 
without discrimination because of race, religious creed, color, 
national origin, ancestry, physical handicap, medical condition, 
marital status, sex, or age is hereby recognized as and declared to be 
a civil right. 

CHAPTER 4. DEFINITIONS 

12925. As used in this part, unless a different meaning clearly 
appears from the context: 

(a) "Commission .. means the Fair Employment and Housing 
Commission and "commissioner" means a member of the 
commission. 

(b) "Department" means the Department of Fair Employment 
and Housing. 

(c) "Director" means the Director of Fair Employment and 
Housing. 

(d) "Person" includes one or more individuals, partnerships, 
associations, corporations, legal representatives,-trustees, trustees in 
bankruptcy, and receivers or other fiduciaries. 

12926. As used in this part in connection with unlawful practices, 
unless a different meaning clearly appears from the context: 

(a) "Age" refers to the chronological age of any individual who 
has reached his or her 40th birthday. 

(b) "Employee" does not include any individual employed by his 
parents, spouse, or child, or any individual employed under a special 
license in a nonprofit sheltered workshop or rehabilitation facility. 

(c) "Employer," except as hereinafter provided, includes any 
person regularly employing five or more persons, or any person 
acting as an agent of an employer, directly or indirectly; the state or 
any political or civil subdivision thereof and cities. 

"Employer" does not include a religious association or corporation 
not organized for private profit. 

(d) "Employment agency" includes any person undertaking for 
compensation to procure employees or opportunities to work. 
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(e) ""Labor organization"" includes any organization which exists 
and is constituted for the purpose, in whole or in part, of collective 
bargaining or of dealing with employers concerning grievances, 
terms or conditions of employment, or of other mutual aid or 
protection. 

(f) "Medical condition" means any health impairment related to 
or associated with a diagnosis of cancer, for which a person has been 
rehabilitated or cured, based on competent medical evidence. 

(g) "'On the bases enumerated in this part" means or refers to 
discrimination on the basis of one or more of the following: race, 
religious creed, color, national origin, ancestry, phvsical handicap, 
medical condition, marital status, sex, or age. 

{h) "Physical handicap"' includes impairment of sight, hearing, or 
speech, or impairment o! pilysicai aoiiiry oecause ot amputation or 
loss of function or coordination, or any other health impairment 
which requires special education or related services. 

12927. As used in this part in connection with housing 
accommodations, unless a different meaning clearly appears from 
the con text: 

(a) "'Affirmative actions" means any activity for the purpose of 
eliminating discrimination in housing accommodations because of 
race, color, religion, sex, marital status, national origin, or ancestry. 

(b) "Conciliation council" means a nonprofit organization, or a 
city or county human relations commission, which provides 
education, factfinding, and mediation or conciliation services in 
resolution of complaints of housing discrimination. 

(c) "'Discrimination" includes refusal to sell, rent, or lease housing 
accommodations; includes refusal to negotiate for the sale. rental, or 
lease of housing accommodations; includes representation that a 
housing accommodation is not available for inspection, sale, or rental 
when such housing accommodation is in fact so available; includes 
any other denial or withholding of housing accommodations; 
includes provision of inferior terms, conditions, privileges, facilities, 
or services in connection with such housing accommodations; 
includes the cancellation or termination of a sale or rental 
agreement; and includes the provision of segregated or separated 
housing accommodations. The term "discrimination" does not 
include refusal to rent or lease a portion of an owner-occupied 
single-family house to a person as a roomer or boarder living within 
the household, provided that no more than one roomer or boarder 
is to live within the household. 

(d) ""Housing accommodation" includes any improved or 
unimproved real property, or portion thereof, which is used or 
occupied, or is intended, arranged or designed to be used or 
occupied, as the home, residence, or sleeping place of one or more 
human beings, but shall not include any accommodations operated 
by a religious, fraternal, or charitable association or corporation not 
organized or operated for private profit; provided, that such 
accommodations are being used in furtherance of the primary 
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purpose or purposes for which the association or corporation was 
formed. 

(e) "Owner" includes the lessee, sublessee, assignee, managing 
agent, real estate broker or salesman, or any person having any legal 
or equitable right of ownership or possession or the right to rent or 
lease housing accommodations, and includes the state and any of its 
political subdivisions and any agency thereof. 

CHAPTER 5. POWERS AND DUTIES 

Article 1. The Department 

12930. The department shaii have the following functions, 
powers and duties: · 

(a) To establish and maintain a principal office and such other 
offices within the state as are necessary to carry out the purposes of 
this part. · 

(b) To meet and function at any place within the state. 
(c) To appoint attorneys, investigators, conciliators, and other 

employees as it muy deem necessary, fix their compensation within 
the limitations provided by law, and prescribe their duties. 

(d) To obtain upon request and utilize the services of all 
governmental departments and agencies and, in addition, with 
respect to housing discrimination, of conciliation councils. 

(e) To adopt, promulgate, amend, and rescind suitable rules and 
regulations to carry out the functions and duties of the department 
pursuant to this part. 

(f) (1) To receive, investigate, and conciliate complaints alleging 
discrimination in employment on the bases enumerated in this part 
and discrimination in housing because of race, religious creed, color, 
sex, marital status, national origin, or ancestry. 

(2) To receive, investigate, and conciliate complaints alleging a 
violation of Section 51 or 51.7 of the Civil Code. The remedies and 
procedures of this part shall be independent of any other remedv or 
procedure that might apply. · 

(g) To subpoena witnesses, compel their attendance, administer 
oaths, examine any person under oath or by sworn interrogatory, 
and, in connection therewith, to require the production of any books 
or papers relating to any matter under investigation or in question 
before the department . 

(h) To issue accusations pursuant to Section 12965 or 12981 and to 
prosecute such accusations before the commission . 

(i) To issue such publications and such results of investigations 
and research as in its judgment will tend to promote good will and 
minimize or eliminate discrimination in employment on the bases 
enumerated in this part and discrimination in housing because of 
race, religious creed, color, sex, marital status, national origin, or 
ancestry. 

U) To investigate, approve, certify, decertify, monitor, and 
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enforce nondiscrimination programs proposed by a contractor to be 
engaged in pursuant to Section 12990. 

(k) To render wlllually to the Governor and to the Legislature a 
written report of its activities and of its recornrnendabons. 
· !29J l. The department may also provide assistance to 
communities and persons therein in resolving disputes, 
disagreements, or diFficulties relating to discriminatory practices 
based on race. religious creed, color, national origin, ancestry, 
physical handicap, medical condition, marital status, sex, or age 
which impair the rights of persons in such communities under the 
Constitution or laws of the United States or of this state. The: services 
of the department may be made available in cases of such disputes, 
disagreements, or dif-ficulties only when, in its judgment, peaceful 
relations among the citizens of the community involved are 
threatened thereby. The department's services arc to be made 
available only upon the request of an appropriate state or local public 
body, or upon the request of any person directly affected by anv such 
rli."!111h=>, di.s2g:·eernent, or difficulty. 

The ;tssistance of the department pursuant to this section shall be 
limited to endc~!Vors at investigation, conference, conciliation, ;md 
persuasion. 

12.932.. (a) The Legislature recognizes that the avoidance of 
discriminatory practices in the employment of disabled persons is 
most effectively achieved through the ongoing efforts of state 
agencies involved in the vocational rehabilitation and job placement 
of the disabled. The department may utilize the efforts a.nd 
experience of the Department of Rehabilitation in the development 
of job opportunities for the disabled b;' requesting the Department 
of Rehabilitation to foster good will and to conciliate on employment 
policies with employers who, in the judgment of the department, 
have employment practices or policies that discriminate against 
disabled persons. Notbing contained in this paragraph shall be 
construed to transfer an)1 of the functions, powers, or duties from the 
department to the Department of Rehabilitation. 

(b) The activities of the department in providing conciliation 
assistance shall be conducted in conftdcnce and without publicity, 
and the departrnent shall hold confidential any information acquired 
in the regular pcrform:.mce of its duties upon the understanding that 
it would be so held. No employee of the department shaU engage in 
the performance of investigative or prosecuting functions of any 
department or agency in any litigation arising out of a dispute in 
which he acted on behalf of the department. An.y employee of the 
department, who makes public in any manner whatever any 
information in violation of th.is subdivision, is guilty of a misdemeanor 
and, if a member of the state civil servi;e, shall be subject to 
disciplinary action under the State Civil Service Act.· When 
contacted by the department, employers, labor organizations, or 
employment agencies shall be informed whether a particular 
discussion, or portion thereof, constitutes either: (1) endeavors at 
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conference, conciliation and persuasion which may not be disclosed 
by the department or received in evidence in any formal hearing or 
court action; or (2) investigative processes, which are not so 
protected. 

12933. The department shall maintain liaison with the human 
relations commissions of cities, counties, and any city and county, and 
shall provide any information not designated by law as confidential 
to such commissions on request. 

Article 2. The Commission 

12935. The commission shall have the following· functions, powers 
and duties: 

(a) To adopt, promulgate, amend, and rescind suitable rules, 
regulations, and sta...t.da&~!:i (l) tu t:.tC.!J;.ri'CL, i.iu-1:-Jlement, and apply 
Sections 12920, 12940, 12941, 12943, 12990, 12993, and 12994, as well as 
any other section of this part pertaining to unlawful employment 
practices, affirmative action, and public work contracts, (2) to 
interpret, implement, and apply Section 12955 pertaining to 
discrimination in housing and Section 12927 pertaining to affirmative 
action in housing, (3) to regulate the conduct of hearings held 
pursuant to Sections 12967 and 12980, and (4) to carry out all other 
functions and duties of the commission pursuant to this part. 

(b) To conduct hearings pursuant to Sections 12967 and 12981. 
(c) To establish and maintain a principal office within the state. 
(d) To meet and function at any place within the state. 
(e) To appoint an executive secretary, and such attornevs and 

other employees as it may deem necessary, fix their compe~sation 
within the limitations provided by law, and prescribe their duties. 

(f) To hold hearings, subpoena witnesses, compel their 
attendance, administer oaths, examine any person under oath and, 
in connection therewith, to require the production of any books or 
papers relating to any matter under investigation or in question 
before the commission. 

(g) To create or provide financial or technical assistance to such 
advisory agencies and conciliation councils, local or otherwise, as in 
its judgment will aid in effectuating the purposes of this part, and to 
empower them to study the problems of discrimination in all or 
specific fields of human relationships or in particular instances of 
employment discrimination on the bases enumerated in this part or 
in specific instances of housing discrimination because of race, 
religious creed, color, national origin, ancestry, marital status, or sex, 
and to foster, through community effort or otherwise, good will, 
cooperation, and conciliation among the groups and elements of the 
population of the state and to make recommendations to the 
commission for the development of policies and procedures in 
general. Such advisory agencies and conciliation councils shall be 
composed of representative citizens, serving without pay. 

(h) With respect to findings and orders made pursuant to Section 
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12967, to establish a system of published opinions which shall serve 
as precedent in interpreting and applying Sections 12940, 12941, and 
1.2990, ~s well as of anv other section of this part relating to 
employment discriminahon on which the commission is authorized 
to issue rindings or orders. 

(i) To issue publications and results of inquiries and research· 
which in its judgment will tend to promote good will and minimize 
or eliminate unlawful discrimination. Such publications shall include 
an ;mnual report to the Governor and the Legislature of its activities 
and recommendations. 

CHAPTER 6. DISCRIMINATION PROH!DITED 

Article I. Unlawful Practices, Generally 

!2940. It shall be an unlawful employment practice, unless based 
upon a bona fide occupational qualification, or, except where based 
upon applicable secu~it:: ~;:e;;.;~;:.~;c,;-,; "','"ulisiwci i)y the United States 
or the State of California: 

{a) For an employer, because of the race, religious creed, color, 
national origin, ancestry, physical handicap, medical condition, 
muri tal status, or sex of any person, to refuse to hire or employ the 
person or to refuoe to select the person for a training program 
leading t·o employment, or to bar or to discharge such person from 
employment or from a training program leading to employment, or 
to di.,criminate against such person in compensation or in terms, 
conditions or privileges of employment. 

( 1) Nothing in this part shall prohibit an employer from refusing 
to hire or discharging a ph)•sically handicapped employee, or subject 
an employer to :my legal liability resulting from the refusal to employ 
or the discharge of a physically handicapped employee, where the 
employee, because of his or her physical handicap, is unable to 
perform his or her duties, or cannot perform such duties in a manner 
which would not endanger his or her health or safety or the health 
and safety of others. 

(2) Nothing in this part shall prohibit an employer from refusing 
to hire or discharging an employee who, because of the emplovee·s 
medical condition, is unable to perform his or her duties, or cannot 
perform such duties in a manner which would not endanger the 
employee ·s health or safety or the health or safety of others. Nothing 
in this part shall subject an employer to any legal liability resulting 
from the refusal to employ or the discharge of an employee who, 
because of the ernployee·s medical condition, is unable to perform 
his or her duties, or cannot perform such duties in a manner which 
would not endanger the employee's health or safety or the health or 
safety of others. 

(3i Nothing in this part relating to discrimination on account of 
marital status shall either (i) affect the right of an emplover to 
reasonably regulate, for reasons of supervision, safety, security, or 
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morale, the working of spouses in the same department, division, or 
facility, consistent with the rules and regulations adopted by the 
commission, or (ii) prohibit bona fide health plans from providing 
additional or greater benefits to employees with dependents than to 
those employees without or with fewer dependents. 

(b) For a labor organization, because of the race, religious creed, 
color, national origin, ancestry, physical handicap, medical condition, 
marital status, or sex of any person, to exclude, expel or restrict from 
its membership such person, or to provide only second-class or 
segregated membership or to discriminate against any person 
because of the race, religious creed, color, national origin, ancestry, 
physical handicap, medical condition, marital status, or sex of such 
person in the election of officers of the labor organization or in the 
selection of the labor organization's staff or to discriminate in any 
way against any of its members or against any employer or against 
any person employed by an employer. 

(-::) R0r l'.fl}l f.>Pr<nn h:> t:liscriminate againsLany person in the 
selection or training of that person in any apprenticeship training 
program or any other training program leading to employment 
becau.<e of the race, religious creed, color, national origin, ancestry, 
physical handicap, medical condition, marital status, or sex of the 
person discriminated against. 

(d) For any employer or employment agency, unless specifically 
acting in accordance with federal equal employment opportunity 
guidelines and regulations approved by the commission, to print or 
circulate or cause to be printed or circulated any publication, or to 
make any non-job-related inquiry, either verbal or through use of an 
application form, which expresses, directly or indirectly, any 
limitation, specification, or discrimination as to race, religious creed, 
C'Olor, national origin, ancestry, physical handicap, medical condition, 
marital status, or sex, or any intent to make any such limitation, 
specification or discrimination. Nothing in this subdivision shall 
prohibit any employer from making, in connection with prospective 
employment, an inquiry as to, or a request for information regarding, 
the physical fitness, medical condition, physical condition or medical 
history of applicants if that inquiry or request for information is 
directly related and pertinent to the position the applicant is 
applying for or directly related to a determination of whether the 
applicant would endanger his or her health or safety or the health or 
safety of others. 

(e) For any employer, labor organization or employment agency 
to discharge, expel or otherwise discriminate against any person 
because the person has opposed any practices forbidden under this 
part or because the person has filed a complaint, testified or assisted 
in any proceeding under this part. · 

(f) For any person to aid, abet, incite, compel, or coerce the doing 
of any of the acts forbidden under this part, or to attempt to do so. 

(g) For the governing board of a school district to violate Section 
44066 or 87 402 of the Education Code. 
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12941. (a) lt is an unluwlul employment practice lor an 
employer to reluse to hire or employ, or to discharge, dismiss, 
reduce, suspend, or demote, any individual over the age ol 40 on the 
~round ol age. except in cases where the law compels or provides lor 
such action. This section shall not be construed to make unlawful the 
rejection or termination of employment where the individual 
applicant or employee failed to meet bona !ide requirements lor the 
job or position sought or held, or to require an)' changes in any bona 
fide retirement or pension programs or existing 
collective-bargaining agreements during the life of the contract, o~ 
until ] anuary 1, 1980, whi~hever occurs lirst, nor shall this section 
preclude such physical and medical examinations of applicants and 
employe.es as an employer may make or have made to determine 
fitness for the job or position sought or held. 

Promotions within the existing staff, hiring or promotion on the 
basis of experience and training, rehiring on the basis of seniority and 
prior service with i.~u:: ci-.-.p~u:"'·ct, or hiring under an estab!ish-2d. 
recruiting program from high schools, colleges, universities, and 
trade schools shall not, in and of themselves, constitute a violation of 
this section. 

(b) This section shall not limit the right of an employer, 
employment agcnC!', or labor union to select or refer the better 
qualified person from among all applicants for u job. The burden of 
proving u violation of this section shall be upon the person or persons 
claiming that the violation occurred. 

(c) The age limitations of the apprenticeship programs in which 
the state participates shall not be deemed to violate this section. 

12942. Every employer in this state, except u public agency, shall 
permit any employee who indicates in writing a desire in a 
reasonable time and can demonstrate the ability to do so, to continue 
his emplovment beyond the normal retirement date contained in 
anv privute pension or retirement plan. 

Such employment shall continue so long as the employee 
demonstrates his ability to perform the functions of the job 
udegu:ltely and the employer is satisfied with the qualit)' of work 
performed. 

This section shall not be construed to require an)' change in 
funding, benefit levels, or formulas of any existing retirement plan, 
or to require any employer to increase such em plover's pavments for 
the provision of insurance benefits contained in any existing 
employee benefit or insurance plan, by reason ol such emploree's 
continuation of employment beyond the normal retirement date, or 
to require any changes in any bona fide retirement or pension 
programs or existing collective-bargaining agreements during the 
life of the contract, or until january l, 1980, whichever occurs first. 

Any employee indicuting such desire and continuing such 
employment shall give the employer written notice in reasonable 
time, of intent to retire or terminate when such retirement or 
termination occurs after the emplovee's normal retirement date. 
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Nothing in this section or Section 12941 shall be construed to 
prohibit compulsory retirement of the following: 

(a) Prior to July 1, 1982, of any employee who has attained 55 years 
of age and is serving under a contract of unlimited tenure, or similar 
arrangement providing for unlimited tenure at an institution of 
higher education a.1 defined by Section 1201 (a) of the Federal 
Higher Education Act of 1955. 

On and after July 1, 1982, this subdivision shall only apply to an 
employee who has attained 70 years of age. 

(b) Of any employee who has attained 55 years of age and who for 
the two-year period immediately before retirement, is employed in 
a bona fide executive or a high policymaking position, if such 
employee is entitled to an immediate nonforfeitable annual 
retirement benefit from a pension, profitsharing, savings, or deferred 
compensation plan, or any combination of such plans, of the 
t:uq.Jiuyer of such employee·, which cyuo.l£, ill ~!&.:. u56 , ..:6rtt~, at ·least 
twenty-seven thousand dollars ($27,000). 

12943. It shall be an unlawful employment practice unless based 
upon a bona fide occupational qualification: 

(a) For the governing board of any school district, because of the 
pregnancy of uny femule person, to refuse to hire or employ her, or 
to refuse to select her for a training program leading to employment, 
or to bar or to dischurge her from employment or from a training 
program leading to employment, or to discriminate against her in 
compensation or in terms, conditions, or privileges of employment. 

(b) For the governing board of any school district to terminate 
any employee who is temporarily disabled, pursuant to or on the 
basis of an employment policy under which insufficient or no leave 
is available, if the policy has a disparate impact on employees of one 
.<ex and is not justified by necessity of the public schools . 

12944. (a) It shall be unlawful for a licensing board to require 
any examination or establish any other qualification for licensing 
which has an adverse impact on any class by virtue of its race, creed, 
color, national origin or ancestry, sex, age, medical condition, or 
physical handicap, unless such practice can be demonstrated to be 
job related. 

Where the commission, after hearing, determines that an 
examination is unlawful under this subdivision, the licensing board 
may continue to use and rely on such examination until such time as 
judicial review by the superior court of the determination is 
exhausted. 

lf an examination or other qualification for licensing is determined 
to be unlawful under this section, that determination shall not void, 
limit, repeal, or otherwise affect any right, privilege, status, or 
responsibility previously conferred upon any person by such 
examination or by a license issued in reliance on such examination 
or qualification. 

(b) It shall be unlawful for any licensing board, unless specifically 
acting in accordance with federal equal employment opportunity 
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guidelines or regulations approved by the commission, to print or 
circulate or cause to be printed or circulated any publication, or to 
mal\e any non-job-related inquiry, either verbal or through use of an 
application form, which expresses, directly or indirectly, any 
limitation, specification, or discrimination as to race, religious creed, 
color, national origin, ancestry, physical handicap, medical condition, 
sex, or age, or any intent to make any such limitation, specification, 
or discrimination. Nothing in this subdivision shall prohibit any 
licensing board from making, in connection with prospective 
licensure or certification, an inquiry as to, or a request for 
information regarding, the physical fitness of applicants if that 
inquiry or request for inforn1ation is- d:!"e~t!:; :-.:!;..~,:.L! tluL~ j..Jtri.inent 
to the license or the licensed position the applicant is applying for. 

(c) It is unlawful for a licensing board to discriminate against any 
person because such person has Filed a complaint, testified, or 
assisted in any proceeding under this part. 

(d) It is unlawful for any licensing board to fail to keep records of 
applications for licensing or certification for a period of two years 
following the date of receipt of such applications. 

(e) As used in this section, "licensing board" means any state 
board, agencv, or authority in the State and Consumer Services 
Agencv which has the authority to grant licenses or certificates 
which are prerequisites to employment eligibility or professional 
status. 

12945. It shall be an unlawful employment practice unless based 
upon a bona fide occupational qualification: 

(a) For any employer, because of the pregnancy, childbirth, or 
related medical condition of any female emplovee, to refuse to 
promote her, or to refuse to select her for a training program leading 
to promotion, provided she is able to complete the training program 
at least three months prior to the anticipated date of departure for 
her pregnancy leave, or to discharge her from employment or from 
a training program leading to promotion, or to discriminate against 
her in compensation or in terms, conditions, or privileges of 
employment. 

(b) For any employer to refuse to allow a female employee 
affected by pregnancy, childbirth, or related medical conditions either: 

(1) To receive the same benefits or privileges of employment 
granted by that emplover to other persons not so affected who are 
similar in their abilit·y or inability to work, including to take disability 
or sick leave or any other accrued leave which is made available by 
the employer to tempor:Jri!y disabled employees. For purposes of 
this section, pregnancy, childbirth, and related medical conditions 
are treated as an)' other temporary disability. However, no employer 
shall be required to provide a female emplovee disability leave on 
"ccount of normal pregnane\' childbirth or related medical 
condition for a period exceedin-g six weeks. Nothing in this section 
shall be construed to require an emplover to provide his or her 
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employees with health insurance coverage for the medical costs of 
pregnancy, childbirth, or related medical conditions. The inclusion 
in any such health insurance coverage of any provisions or coverage 
relating to medical costs of pregnancy, childbirth, or related medical 
conditions shall not be construed to require the inclusion of any other 
provisions or coverage, nor shall coverage of any related medical 
conditions be required by virtue of coverage of any medical costs of 
pregnanq•, childbirth, or other related medical conditions. 

(2) To take a leave on account of pregnancy for a reasonable 
period of time; provided, such period shall not exceed four months. 
Such employee shall be entitled to utilize any accrued vacation leave 
during this period of time. Reasonable period of time means that 
period during which the female employee is disabled on account of 
pregnancy, childbirth, or related medical conditions. Nothing herein 
shall be construed to limit ~r():visions of parner~rh (!) ')[ '1• .. .•. ··-
.;uUUIV"IUn (0). 

An employer may require any employee who plans to take a leave 
pursuant to this subdivision to give the employer reasonable notice 
of the date such leave shall commence and the estimated duration 
of such leave. 

(c) (l) For an employer who has a policy, practice, or 
collective-bargaining agreement requiring or authorizing the 
transfer of temporarily disabled employees to less strenuous or 
hazardous positions for the duration of the disability to refuse to 
transfer a pregnant female employee who so requests. 

(2) For any employer to refuse to temporarily transfer a pregnant 
female employee to a less strenuous or hazardous position for the 
duration of her pregnancy if she so requests, with the advice of her 
[lhysician, where such transfer can be reasonably accommodated, 
~rovided, however, that no employer shall be required b}' this 
section to create additional employment which the employer would 
not otherwise have created, nor shall such employer be required to 
discharge any employee, transfer any employee with more seniority, 
or promote any employee who is not qualified to perform the job. 

(d) This section shall not be construed to affect any other 
provision of Ia w relating to sex discrimination or pregnancy. 

(e) The provisions of this section, except paragraph (2) of 
subdivision (b), shall be inapplicable to any employer subject to Title 
VII of the federal Civil Rights Act of 1964. 

12946. It shall be an unlawful practice for employers, labor 
organizations, and employment agencies subject to the provisions of 
this part to fail to maintain and preserve any and all applications, 
personnel, membership, or employment referral records and files for 
a minimum period of two years after such records and files are 
initially created or received, or for employers to fail to retain 
personnel files of applicants or terminated employees for a minimum 
period of two years after the date of the employment action taken. 
For the purposes of this section, the State Personnel Board is exempt 
from the two-year retention requirement and shall instead, maintain 
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such records and files for a· period of one year. Upon notice that a 
verified complaint against it has been filed under this ~art, any such 
employer, labor organization, or employment agency shall maintain 
".Dd preserve any rmd all such records and Files until such compla.int 
is fuily and Finally disposed of and all appeals or related proceedings 
terminated. The commission shall adopt suitable rules, regulations, 
:md standards to carry out the purposes of this section. Where 
necessary, the division, pursuant to its powers under Section 12974, 
may seek tempomry or preliminary judicial relief to enforce this 
section. 

1.2947. It shall not be an unlawful practice under this part for an 
employer or labor organization to provide or rna.ke financial 
provision for child care services of a custodial or other nature for its 
employees or members who are responsible for minor children. 

1::.'-'~o. it snaii be an unlawful practice under this part lor a person 
to deny or to aid, incite, or conspire in the denial of the rights created 
by Section 51 or 51.7 of the Civil Code. 

Article 2.. Housing Discrimination 

12955. It shall be unlawful: 
(a\ For the owner of any housing accommodation to discriminate 

against any person because of the race, color, religion, sex. marital 
status. national origin, or ancestry of such person. 

(b) For the owner of any housing accommodation to make or to 
cause to be made any written or oral inquiry concerning the race, 
color, religion, .<e>:, marital status, national origin, or ancestry of any 
person seeking to purchase, renl or lease any housing 
accc-mmodation. 

(c) For any person to rna.ke, print, or publish, or cause to be made, 
printed, or published any notice, statement, or advertisement, with 
respect to the sale or rent:.J of a housing accommodation that 
indicates any preference, limitation, or discrimination based on race, 
color. religion, sex, marital status, national origin, or ancestry or an 
intention to make ru1~' such preference, limitation, or discrimination. 

(d) For any person subject to the provisions of Section 51 of the 
Civil Code, as that section applies to housing accommodations, as 
defined in this part, to discriminate against anr person because of 
race, color, religion, sex, marital status, national origin, or anceslTy 
with reference thereto. 

(e) For any person, bank, mortgage company or other financial 
institution to whom application is made for financial assistru1ce for 
the purchase, organization, or construction of any housing 
;·Iccommodation to discriminate against any person or group of 
persons because of the race, color, religion, sex, marital status, 
national origin, or ancestTy of such person or persons, or of 
prospective occupants or tenants, in the terms, conditions, or 
privileges relating to the obtaining or use of any such fina.nci aJ 
assistance. 
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(f) For any owner of housing accommodations to harass, evict, or 
otherwise discrinlinate against any person in the sale or rental of 
housing accommodations when the owner's dominant purpose is 
retaliation against a person who has opposed practices unlawful 
under this section, informed law enforcement agencies of practic(':s 
believed unlawful under this section, or has testified or assisted in anr 
proceeding under this part. Nothing herein is intended to cause or 
permit the delay of an unlawful detainer action. 

(g) For any person to aid, abet, incite, compel, or coerce the doing 
of any of the acts or practices declared unlawful in this section, or tu 
attempt to do so. 

CHAPTER 7. ENFORCEMENT AND HEARING PROCEDURES 

12960. The provisions of this article govern the procedure for the 
prevention and elinlination of practices made unlawful pursuant to 
Article 1 (commencing with Section 12940) of Chapter 6. 

Any person claiming to be aggrieved by an alleged unlawful 
· practice may file with the department a verified complaint in 
writing which shall state the name and address of the person, 
employer, labor organization or employment agency alleged to have 
committed the unlawful practice complained of and which shall se1 
forth the particulars thereof and contain such other information as 
may be required by the department. The director or his or her 
authorized representative may in like manner, on his or her own 
motion, make, sign and file such complaint. Any employer whose 
employees, or some of them, refuse or threaten to refuse to 
cooperate with the provisions of this part may file with the 
department a verified complaint asking for assistance by conciliation 
or other remedial action. 

No complaint may be filed after the expiration of one year from 
the date upon which the alleged unlawful practice or refusal to 
cooperate occurred; except that this period may be extended for not 
to exceed 90 days following the expiration of that year, if a person 
allegedly aggrieved by an unlawful practice first obtained 
knowledge of the facts of the alleged unlawful practice after the 
expiration of one year from the date of their occurrence. 

Complaints alleging a violation of subdivision (c) of Section 12940 
shall be filed as provided in Section 3096 of the Labor Code. 

12961. Where an unlawful practice alleged in a verified 
complaint adversely affects, in a similar manner, a group or class of 
persons of which the aggrieved person filing the complaint is a 
member, or where such an unlawful practice raises questions of law 
or fact which are common to such a group or class, the aggrieved 
person or the director may file the complaint on behalf and as 
representative of such a group or class. Any complaint so filed may 
be investigated as a group or class complaint, and, if in the judgment 
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of the director circumstances warrant, shall be tre~ted as such for 
purposes of conciliation and accusation. \Vhere an accusation is 
issued as a group or class accusation, the case shall be treated as a 
group or class case for all other purposes of this part, including, but 
not limited to, hearing, determination, reconsideration, and judicial 
proceedings. 

12962.. The department shall came any verified complaint filed 
under the provisions of this part to be served, either personallr or by 
certified mail with return receipt requested, upon the person, 
em plover, labor organization, or employment agency alleged to have 
committed the unlawful practice complained of. Service shall be 
made at the time of inilial contact with such person, employer, labor 
organization, or employment· agency or the agents thereof, or within 
45 c!avs, whichever first occurs. /\t the discretion of the director, the 
comolaint may not contain the name.ofthe cc~!'!~:!:.:::-:'::;; ;:;::~::; ;,;;;!.;;;; 

such complaint is filed by the director or his authorized 
represen ta ti ve. 

12963. After the filing of any complaint alleging facts sufficient to 
const·itute a violation of any of the provisions of Section 12940 or 
12941, the department shall make prompt investigation in 
connection therewith. If the department determines after 
investigation that the complaint is valid; the department shall 
immediately endeavor to eliminate the unlawful employment 
practice complained of by conference, conciliation and persuasion. 
The staff of the department shall not disclose what has transpired in 
the course of any endeavors to eliminate the unlawful employment 
practice through conference, conciliation, and persuasion. 

Any member of the staff of the department who discloses 
information in violation of the requirements of this section is guilty 
of a misdemeanor. Such· disclosure by an employee subject to civil 
service shall be cause for disciplinarr action under the State Civil 
Service Act. 

12964. Any agreement entered into by conference, conciliation 
and persuasion shall be reduced to writing, signed by all parties, and 
approved by the director or the authorized representative of the 
director. Within one year of the effective date of every such 
agreement, the department shall conduct a compliance review to 
determine whether such agreement has been fully obeyed and 
implemented. Whenever the department believes, on the basis of 
evidence presented to it, that any person is violating or about to 
violate any such agreement, the department may bring an action in 
the appropriate superior court of the State of California in the same 
manner as actions may be brought under Section 12973. In resolving 
allegedly unlawful practices through conciliation such resolutions 
may be in the nature of, but are not limited to, types of remedies that 
might be ordered after accusation and hearing. 

12965. (a) In the case of failure to eliminate an unlawful practice 
under this part through conference, conciliation or persuasion, or in 
advance thereof if circurnst:mces warrant, the director in his or her 
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discretion may cause to be issued in the name of the department u 
written accusation. The accusation shall contain the name of the 
person, employer, labor organization or employment agency 
accused, which shall be known as the respondent, shall set forth the 
nature of the charges, shall be served upon the respondent together 
with a copy of the verified complaint, as amended, and shall require 
the respondent to answer the charges at a hearing. An accusation 
shall be issued, if at all, within one year after the filing of a complaint. 

(b) If an accusation is not issued within 150 days after the filing of 
a complaint, or if the department earlier determines that no 
accusation will issue, the department shall promptly notify, in 
writing, the person claiming to be aggrieved. Such notice shall 
indicate that the person claiming to be aggrieved may bring a civil 
action under this part against the person, employer, labor 
organization or employment agency named in the verified 
complaint within one year from tne ciate of such notice. The superior 
courts of the State of California shall have jurisdiction of such actions. 
Such an action may be brought in any county in the state in which 
the unlawful practice is alleged to have been committed, in the 
county in which the records relevant to such practice are maintained 
and administered, or in the county in which the aggrieved person 
would have worked or would have had access to the public 
accommodation but for the alleged unlawful practice, but if the 
defendant is not found within any such county, such an action may 
be brought within the county of defendant's residence or principal 
office. Such actions may not be flied as class actions or may not be 
maintained as class actions by the person or persons claiming to be 
aggrieved where such persons have flied a civil class action in the 
federal courts alleging a comparable claim of employment 
discrimination against the same defendant or defendants. In actions 
brought under this section, the court, in its discretion may award to 
the prevailing party reasonable attorney fees and costs except where 
such action is filed by a public agency or a public official, acting in 
an official capacity. 

12966. Where the department issues an accusation, or is about to 
do so, and the respondent accused of engaging in unlawful practices 
under this part is a state contractor or is a supplier of goods and 
services to the state, the director shall send a written notice of the 
issuance of the accusation and a copy of the accusation to the 
appropriate awarding agency and request a report of any action 
which the awarding agency takes in response to the department's 
notification and issuance of accusation. 

12.957. The commission shall hold hearings on accusations issued 
pursuant to Section 12.955 and shall determine the issues raised 
therein. 

12.958. Hearings shall take place not more than 90 days after the 
issuance of the accusation upon which they are based. 

12.959. The case in support of the accusation shall be presented 
before the commission by the attorneys or agents of the department. 
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Any commissioner who, in regard to a particular case. shall have 
previously been assigned to engage in investigation or conciliation· 
endeavors or shall otherwise have been or be personally or 
professionally connected with the parties or factual situation of the 
original complaint upon which the accusation is based, shall not 
participate in the hearing except as a witness and shall not give his 
or her opinion of the merits of the case, nor shall he or she participate 
in the deliberations of the commission in such case. In connection 
with complaints initiated by the director, the personal or professional 
association of the commissioners with the director shall not prohibit 
the commissioners from participating in the deliberations of such 
cases. In any hearing, the content of discussions or endeavors at 
conciliation shall not be received in evidence. 

12970. (a) If !he cc::::;;:::;c;-. :;uJo ,lJ<H a·resporttlemlias engaged- -
in an)' unlawful practice under this part, it shall state its findings of 
fact and determination and shall issue and cause to be served on the 
parties ;1n order requiring such respondent to cease and desist from 
such unlawful practice and to take such action, including, but nol 
limited to, hiring, reinstatement or upgrading of employees, with or 
without back pay, restoration to membership in any respondent 
labor organization, as, in the judgment of the commission, will 
effectuate the purposes of this part, and including a requirement for 
report of the manner of compliance. 

(b) If the commission finds the respondent has engaged in an 
unlawful practice under this part, and the respondent is licensed or 
granted a privilege by an agency of the state to do business, provide 
a service, or conduct activities, and the unlawful practice is 
determined lo have occurred in connection with the exercise of that 
license or privilege, the commission shall provide the licensing or 
privilege granting agency with a cop)' of its decision or order. 

(c) If the commission finds that a respondent has not engaged in 
any such unlawful practice, the commission shall state its findings of 
fact and determination and shall issue and cause to be served on the 
parties an order dismissing such accusation as to such .respondent. 

(d) Any findings and determination made or any order issued 
pursuant to this section shall be written and shall indicate the 
identity of the members of the commission who participated herein. 

(e) Any order issued by the commission shall have printed on its 
face references to the rights of appeal of any party to the proceeding 
to whose position the order is adverse. 

12971. If, at any time during the proceedings described in this 
part, after a complaint has been served on a respondent, tbe 
complaint is withdrawn by the complainant or dismissed by the 
department, or an investigation is terminated or closed by the 
department, notice of this fact shall be given to tbe respondent and 
the complainant without undue delay. 

12972. All actions and procedures of the commission shall be 
conducted pursuant to Chapter 5 (commencing with Section 11500) 
or Part 1 of Division 3 of Title 2of the Government Code. 
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12973. Within one year of the effective date of every final order· 
or decision issued pursuant to this part, the department shall conduct 
a compliance review to determine whether such order or decision 
has been fully obeyed and implemented. 

Whenever the department believes, on the basis of evidence 
presented to it, that any person is violating or is about to violate any 
final order or decision issued pursuant to this part, the department 
may bring an action in the Superior Court of the State of California 
against such person to enjoin him from continuing the violation or 
engaging therein or in doing anything in furtherance thereof. In such 
action an order or judgment may be entered awarding such 
temporary restraining order or such preliminary or final injunction 
as may be proper. Such an action may be brought in any county in 
which actions may be brought under subdivision (b) of Section 
12965. 

12974. Whenever a complaint is filed with the department and 
the department concludes on the basis of a preliminary investigation 
that prompt judicial action i.~ n"'<:-e~s!!.ry t€>-ellrF}'-t)Ut-tlre-purpo~~ of 

·this part, the director or his authorized representative may bring a 
civil action for appropriate temporary or preliminary relief pending 
final disposition of such complaint. Any temporary restraining order 
or other order granting preliminary or temporary relief shall be 
issued in accordance with Section 527 of the Code of Civil Procedure. 
An action seeking such temporary or preliminary relief may be 
brought in any county in which actions may be brought under 
subdivision (b) of Section 12955. 

12975. Any person who shall willfully resist, prevent, impede or 
interfere with any member of the department or the commission or 
any of its agents or employees in the performance of duties pursuant 
to the provisions of this part relating to employment discrimination, 
or who shall in any manner willfully violate an order of the 
commission relating to such matter, is guilty of a misdemeanor, 
punishable by imprisonment in a county jail, not exceeding six 
months, or by a fine not exceeding five hundred dollars ($500), or 
both. 

12976. Any person who willfully violates Section 12946 
concerning recordkeeping is guilty of a misdemeanor, punishable by 
imprisonment in a county jail, not exceeding six months, or by a fine 
not exceeding five hundred dollars ($500), or both. 

Article 2. Housing Discrimination 

12980. The provisions of this article govern the procedure for the 
prevention and elimination of discrimination in housing made 
unlawful pursuant to Article 2 (commencing with Section 12955) of 
Chapter 6. 

(a) Any person claiming to be aggrieved by an alleged viobtion 
of Section 12955 may file with the division a verified complaint in 
writing which shall state the name and address of the person alleged 
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to have committed the violation complained of. and which shall set 
forth the particulars thereof and contain such other information as 
may be required by the department. 

The filing of a complaint and pursuit of conciliation or remedy 
under this part shall not prejudice the complainant's right to pursue 
effective judicial relief under other applicable laws, but if a civil 
action has been filed under Section 52. of the Civil Code, the 
department shall terminate proceedings upon notification of the 
entrv of final judgment unless such judgment is a dismissal entered 
at the complainant's request. 

(b) The Attorney General, the commission, or the director may, 
in a like manner, make, sign, and file such complaints citing practices 
which appear to violate tl':e purpose of this part or any specific 
provisions of this part relating to housing discrimination. 

No complaint may be filed after the expiration of 50 days from the 
c!:l~C :.:;]~:C. •.•;hi(:!c t:h':' o n ... ~r·rl violation occurred. This.Peri_qd may be 
extended for not to exceed 60 days following the expiration of the 
initial 60 days, if a person allegedly aggrieved by such violation first 
obtained know.-"dge of the facts of such alleged violation after the 
expiration of the initial 60 days from date of its occurrence. 

(c) The department may thereupon proceed upon such 
complaint in the same manner o.nd with the same powers as provided 
in this part in the case of an unlawful practice. 

(d) If an accusation is not issued within 150 days after the filing 
of a complaint, or if the department earlier determines that no 
accusation will issue, the dep:utment shall promptly notify the 
person claiming to be aggrieved. This notice shall, in any event, be 
issued no more than 30 days after the date of the determination or 
30 do.ys o.fter the date of the expiration of the 150-day period, 
whichever date first occurs. Such notice shall indicate that the person 
claiming to be aggrieved may bring a civil action under this part 
against the person named in the verified complaint within one year 
from the date such notice is mailed. The superior courts of the State 
of California shall have jurisdiction of such actions. Such an action 
may be brought in any county iri the state in which the violation is 
alleged to have been committed, or in the county in which the 
records relevant to such alleged violation are maintained and 
administered, but if the defendant is not found within any such 
county, such an action may be brought within the county of 
defendant's residence or principal office. In a civil action brought 
under this section, the court, in its discretion, may award to the 
prevailing party reasonable attorney fees. 

12981. (a) ln the case of failure to eliminate a violation of Section 
12955 through conference, conciliation or persuasion, or in advance 
thereof if circumstances warrant, the director in his discretion may 
cause to be issued in the name of the department a written 
accusation, in the same manner and with the same powers as 
provided in Section 12.965. 

(b) The commission shall hold hearings on accusations issued 
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pursuant to subdivision (a) in the same manner and with the same 
powers as provided in Sections 12967 to 12972, inclusive. 

(c) Within one year of the effective date of every final order or 
decision issued pursuant to this part, the department shall conduct 
a compliance review to determine whether such order or decision 
has been fully obeyed and implemented. 

Whenever the department believes, on the basis of evidence 
presented to it, that any person is violating or is about to violate anv 
final order or decision issued pursuant to this part relating to housing 
discrimination, the department may bring an action in the Superior 
Court of the State of California against such person to enjoin the 
person from continuing the violation or engaging therein or in doing 
anything in furtherance thereof. In such action an order or judgment 
may be entered awarding such temporary restraining order or such 
preliminary or final injunction as may be proper. Such an action may 
be brought in any county in which actions may be brought under 
subdivision (d) of Section 12980. 

12982. After a verified comnlaint has been ··filed with the, 
department pursuant to Secti~n 12980, and the preliminary 
investigation thereof has been carried out, or a 20-day period has 
elapsed from the filing of the verified complaint, if the preliminary 
investigation has not then been completed, an appropriate superior 
court may, upon the motion of the respondent, order the department 
to give to the respondent, within a specified time, a copy of any book. 
document, or paper, or any entries therein, in the possession or 
under the control of the department, containing evidence relating 
to the merits of the verified complaint, or to a defense thereto. The 
department shall comply with such an order. 

12983. The department, at any time after a complaint is filed with 
it and it has been determined that probable cause exists for believing 
that the allegations of the complaint are true and constitute a 
violation of this part, may bring an action in the superior court to 
enjoin the owner of the property from taking further action with 
respect to the rental, lease, or sale of the property until the 
department has completed its investigation and made its 
determination; but a temporary restraining order obtained under 
this section shall not, in any event, be in effect for more than 20 davs. 
In such action an order or judgment may be entered awarding su~h 
temporary restraining order or such preliminary or final injunction 
in accordance with Section 527 of the Code of Civil Procedure. 

12984. All matters connected with any conference, conciliation, 
or persuasion efforts under tills part are privileged and may not be 
received in evidence. The members of the department and its staff 
shall not disclose to any person what has transpired in the course of 
such endeavors to conciliate. Every member of the department or its 
staff who discloses information in violation of this section is guilty of 
a misdemeanor. Such disclosure by an employee subject to civil 
service shall be cause for disciplinary action under the State Civil 
Service Act. 
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12985. When a person is contacted by the department, a 
commissioner, or a member of the departrnent's staff, following the 
H.ling of a complaint against that person, the person shall be inforrned 
whether the con tact is for the purpose of investigation or conference, 
conciliation, or persuasion; and if it is for conference, conciliation, or 
persuasion, the person shall be informed that all matters relating 
thereto are privileged. 

12985. The department shall without undue delay cause a copy of 
the verified complaint that has been filed under the provisions of this 
part to be served upon or mailed to the ov.:ner alleged to have 
committed the violation complained of. 

12987. If the commission, after hearing, finds that a respondent 
has engaged in any unlawful practice as defined in this part, the 
commission shall state its findings of fact and shall issue and cause to 
be served on such respondent an order requiring such respondent to 
cease and desist from such practice and to take such actions, as, in 
the judgment of the rnmmi~~!':'!C., ·.·::!! cff.sctuaie the purpose of this 
part, including, but not limited to, an)' of the following: 

( 1) The sale or rental of the housing accommodation if it is still 
available, or the sale or rental of a like housing accommodation, if one 
is available, or the provision of financial assistance, terms, conditions, 
or privileges previously denied in violation of subdivision (f) of 
Section 12955 in the purchase, organization, or construction of the 
housing accommodation, if available. 

(2) The payment of actual and punitive damages to the aggrieved 
person in an amount not to exceed one thousand dollars ($1,000). 

(3) Affirmative or prospective relief. 
However, no rerned)' shall be available to the aggrieved person 

unless the aggrieved person waives any and all rights or claims under 
Section 52 of the Civil Code prior to receiving a remedy, and signs 
a written waiver to that effect. 

The commission may require a report of the manner of 
compliance. 

If the commission finds that a respondent has not engaged in any 
practice which constitutes a violation of this part, the commission 
shall state its findings of fact and shall issue and cause to be served 
on the complainant an order dismissing the said accusation as to such 
respondent. 

Any order issued by the commission shall have printed on its face 
references to the provisions of the Administrative Procedure Act 
which prescribe the rights of appeal of any party to the proceeding 
to whose oosihon the order is adverse. 

12988. ·The commission may engage in affirmative actions with 
owners in furtherance of the purpose of this part as expressed in 
Section 12920. 
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CHAPTER 8. NONDISCRIMINATION AND COMPLIANCE 
EMPLOYMENT PROGRAMS 

3163 

12990. (a) Any employer who is, or wishes to become, a 
contractor with the state for public works or for goods or services is 
subject to ·the provisions of this part relating to discrimination in 
employment and to the nondiscrimination requirements of this 
section and any rules and regulations which implement it. 

(b) Prior to becoming a contractor or subcontractor with the 
state, an employer may be required to submit a nondiscrimination 
program to the department for approval and certification and may 
be required to submit periodic reports of its compliance with such 
a program . 

(c) Every state contract and subcontract for public works or for 
goods or services shall contain a nondiscrimination clause prohibiting 
discrimination on the bases enumenited in this part oy contrut:cur> 
or subcontractors. The nondiscrimination clause shall contain a 
provision requiring contractors and subcontractors to give written 
notice of their obligations under such clause to labor organizations 
with which they have u collective-bargaining or other agreement. 
Such contractual provisions shall be fully and effectively enforced. 

(d) The department shall periodically develop rules and 
regulations for the application and implementation of this section, 
and submit them to the commission for consideration and adoption 
in accordance with the provisions of Chapter 4.5 (commencing with 
Section 11371) of Part 3 of Division 3 of Title 2 of this code. Such rules 
and regulations shall describe and include, but not be limited to: 

( l) Procedures for the investigation, approval, certification, 
decertification, monitoring, and enforcement of nondiscrimination 
programs. 

(2) The size of contracts or subcontracts below which any 
particular provision of this section shall not apply. 

(3) The circumstances, if any, under which a contractor or 
subcontractor is not subject to this section. 

( 4) Criteria for determining the appropriate plant, region, 
division, or other unit of a contractor's or subcontractor's operation 
for which a nondiscrimination program is required. 

(5) Procedures for coordinating the nondiscrimination 
requirements of this section and its implementing rules and 
regulations with the California Plan for Equal Opportunity in 
Apprenticeship, with the provisions and implementing regulations 
of Article 9.5 (commencing with Section 11135) of Chapter l of Part 
1 of Division 3 of Title 2 of this code, and with comparable federal 
laws and regulations concerning nondiscrimination, equal 
employment opportunity, and affirmative action by those who 
contract with the United States. 

(6) The basic principles and standards to guide the department in 
administering and implementing this section. 

(e) Where a contractor or subcontractor is required to prepare an 
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afFirmative action, equal employment, or nondiscrimination 
program subject to review and approval by a federal compliance 
agency, that program may be filed with the department, instead of 
anv nondiscrimination program regularly required by this section or 
its. implementing rules and regulations. Such a program shall 
constitute a prima facie demonstration of compliance with this 
section. Where the department or a federal compliance agency has 
required the preparation of an affirmative action, equal 
emDlovment, or nondiscrimination program subject to review and 
appro~al by the department or a federal compliance agency, 
evidence of such a program shall also constitute prima facie 
compliance with an ordinance or regulation of any city, city and 
county, or county which requires an emplorer cu >uu!llil suci1 a 
program to a local awarding agencr for its approval prior to 
becoming a contractor or subcontractor with such agency. 

(f) Where the department determines and certifies that the 
provisions of this section or its implementing rules and regulations 
are violated or where the commission, after hearing an accusation 
pursuant to Section !2967, determines a contractor or subcontructor 
is enguging in pructices made unlawful under this part, the 
department or the commission may recommend appropriat·e 
sanctions to the awarding ugency. Any such recommendation shall 
take into uccount the severity of the violation or violations and any 
other penalties, sanctions, or remedies previously imposed. 

CHAPTER 9. MISCELLANEOUS 

12993. (a) The provisions of this part shall be construed liberilllv 
for the uccomplishment of the purposes thereof. Nothing contained 
in this part shall be deemed to repeal any or the provisions of the 
Civil Rights Law or of any other law of this state relating to 
discrimination because of race, religious creed, color, national origin, 
ancestry, ph)•sical handicap, medical condition, marital status, sex, or 
age. 

(b) Nothing contained in this part relating to discrimination in 
employment on account of sex or medical condition shall be deemed 
to affect the operation of the terms or conditions of any bona fide 
retirement, pension, employee benefit, or insurance plan, provided 
such terms or conditions are in accordance with customary and 
reasonable or actuarially sound underwriting practices. 

(c) While it is the intention of the Legislature to occupy the field 
of regulation of discrimination in employment and housing 
encompassed by the provisions of this part, exclusive of all other laws 
banning discrimination in employment and housing by any city, city 
and county, county, or other politicaJ subdivision of the state, nothing 
contained in this part shall be construed, in any manner or wav, to 
limit or restrict the application of Section 51 of the Civil Code. 

12994. Nothing in this part relating to discrimination in 
employment shall be construed to require an employer to alter his 
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premises to accommodate employees who have a physical handicap 
or medical condition, as defined in Section 12926, beyond safety 
requirements applicable to other employees. 

12995. Nothing contained in this part relating to discrimination in 
housing shall be construed to: 

(a) Affect the title or other interest of a person who purchases, 
leases, or takes an encumbrance on a housing accommodation in 
good faith and without knowledge that the owner or lessor of the 
property has violated any provision of this part. 

(b) Prohibit any postsecondary educational institution, whether 
private or public, from providing housing accommodations reserved 
for either male or female students so long as no individual person is 
denied equal access to housing accommodations, or from providing 
separate housing accommodations reserved primarily for married 
students or for students with minor dependents who reside with 
them. 

(c) Prohibit selection based upon factors other than race, color, 
religion, sex, marital status, national origin, or ancestry. 

(d) Promote housing accommodations on a preferential or quota 
basis. 

12996. If any clause, sentence, paragraph, or part of this part 
relating to discrimination in employment or the application thereof 
to any person or circumstance, shall, for any reason, be adjudged by 
a court of competent jurisdiction to be invalid, such judgment shall 
not affect, impair, or invalidate the remainder of this part and the 
application thereof to other persons or circumstances, but shall be 
confined in its operation to the clause, sentence, paragraph, or part 
thereof directly in valved in the controversy in which such judgment 
shall have been rendered and to the person or circumstances 
involved. 

SEC. 5. Section 19702.5 of the Government Code is amended to 
read·. 

19702.5. (a) The board shall provide to the Fair Employment 
and Housing Commission a copy of each affirmative action plan, and 
all subsequent amendments of such plans, adopted by each state 
agency, department, office or commission. 

(b) The board shall annually, commencing January 1, 197!5, submit 
to the Fair Employment and Housing Commission a statistical survey 
of the employment of each state agency, department, office or 
commission. The survey shall include, but not be limited to: sex, age, 
ethnic origin, current employment classification, salary, full-time or 
other employment status, department and administrative unit, and 
county of employment of employees. 

(c) Such reports and information shall constitute public records. 
SEC. 6. Section 19704 of the Government Code is amended to 

read: 
19704. It is unlawful to require, permit or suffer any notation or 

entry to be made upon or in any application, examination paper or 
other paper, book, document, or record used under this part 
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indicating or in any wise suggesting or pertaining to the race. color, 
religion, sex, or mmital status ol an)' person. Notwithstanding the. 
provisions ol this section, subsequent to employment, ethnic, marital 
stutus, und gender datu may be obtained and maintained lor research 
and statisti~al purposes when saleguards preventing misuse of the 
inlorrnation exist as approved by the Fair Employment and !-lousing 
Commission except that in no event shall ctny notation, entr)', or 
record of such data be made on papers or records relating to the 
examination, appointment, or promotion ol an individual. 

SEC. 7. Section 50085.5 of the Government Code is amended to 
read: 

50085.5. !a) Every local ugency shall provide to the Fair 
Employment and !-lousing Commission a copy of an}' affirmative 
.:iction plan and sub~equent UJI1e11J11H::l1l~ i.u ~uc:, p;au aLiu!)Leti by the 
local ctgenc\'. 

(b) Eve;y local agencv which is required by federal law, rule or 
rl:!gulation to subrnit an annual statistical survey of the c:mployrnent 
of the ,tgency to the United States Equal Employment Opportunity 
Commission shall annuall)', commencing with January 1, 1975, 
submit a copy of such survey to the Fair Employment: and Housing 
Commission. 

(c) Such reports and information shall constitute public records_ 
SEC 8. Part 5 (commencing with Section 35700) of Division 24 

of the Health and Safetv Code is repealed. 
SEC. 9. Section 56 of the Labor Code is amended to read: 
.56. The work of the department shall be divided into at lectst six 

divisions known as the Division of Industrial Accidents, the Division 
of Occupational Safet)' and Health, the Division of Labor Standards 
Enforcement, the Division ol Lu.bor Statistics and Research, the 
Division ol Apprenticeship Standards, and the State Compensation 
Insurctnce Fund. 

SEC 10. Section 1735 of the Labor Code is amended to read: 
1735. No discrimination shall be made in the employment or 

persons upon public works because of the race, religious creed, color, 
national origin, ancestry, pb)•sical handicap, medical condition, 
marital status, or sex of such persons, except as provided in Section 
12940 of the Government Code, and every contractor for public 
works violating this section is subject to all the penalties imposed for 
a violation of this chapter. 

SEC. 11. Part 4.5 (commencing with Section 1410) of Division 2 
of the Labor Code is repealed. 

SEC. 12. Section 3096 of the Labor Code is amended to read: 
3096. Complaints alieging discrimination against any person in 

the selection or training of that person in ~my apprenticeship training 
program because of the race, religious creed. color, national origin, 
ancestry, or sex of such person >nail be filed with the Fair 
Employment and Housing Commission pursuant to ·Part 2.8 
(commencing with Section 12900) of Divi.sion 3 of Title 2 of tl1e 
Government Code. Whenever such a complaint is i'ilecl with the 
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commission, the commission shall immediately send a copy of the 
complaint to the Administrator of Apprenticeship for investigation 
and action by the Division of Apprenticeship Standards pursuant to 
this chapter and rules and procedures prescribed by the California 
Apprenticeship Council. The division shall hold at least one open 
hearing relative to the complaint during the 21-day period following 
the day upon which the division receives a written copy of the 
complaint. If the commission finds that the complaint is not being 
processed in accordance with this chapter and such rules and 
procedures, or if the commission finds that the division has not taken 
action which has resolved the complaint within 30 days, the 
commission shall report such findings in writing to the administrator, 
who upon verification may cause the division to take conclusive 
action prior to the 61st day following the day upon which a written 
copy of the complaint was filed with the division. Notwithstanding 
any other provision of this section, the administrator shal!, .. t~pon 
request of, and after written report by, the commission, relieve the 
division of the case and assign it to the commission, on or before the 
6lst day following the day upon which a written copy of the 
complaint was riled with the division. Upon receipt of such 
assignment, the commission shall immediately proceed to act upon 
the complaint. The commission shall hold at least one open hearing 
within 14 days following the day of assignment. The commission shall 
complete its investigations and any attempts to eliminate any 
unlawful practices discovered and shall issue an accusation thereon 
or advise the complainant that the evidence does not warrant further 
proceedings thereon, within 30 days after the complaint is assigned 
to the commission. The commission shall prepare such findings, 
determinations, and orders for issuance by the administrator, who 
shall notify the complainant and shall make available his findings 
within 10 days after review of such findings by the commission. Such 
findings, determinations and orders shall b"e subject to further legal 

·processes as set forth in this chapter. In the event there is no action 
by the division or the commission within 101 days after the filing of 
a complaint with the commission, the person claiming to be 
aggrieved may bring a civil action under this part within one year 
after such JOist day. 

The Division of Apprenticeship Standards shall inform the 
commission of the number and disposition of all complaints handled 
by the division pursuant to this section for inclusion in the 
commission's report to the Governor and the Legislature as required 
by law. 
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473 unless a motion requesting relief is served and filed within 30 
days after service of the notice. 

(b) The number of requests for admissions or of sets of requests 
for admissions to be served is not limited except as justice requires 
to protect the party from annoyance, expense, embarrassment, or 
oppression. The provisions of subdivision (b) of Section 2019 are 
applicable for the protection of the parry· from whom the admissions 
are requested under this section. 

(c) Any admission made by a party pursuant to such request is for 
the purpose of the pending action only and neither constitutes an 
admission by the party for any other purpose nor may be used against 
the party in any other action. 

(d) Service upon a party of any request for admission or response 
under this section may be made upon any party or the partr's 
attorne)' in the manner provided in Chapter 5 (commencing with 
Section 1010) of Title 14 of Part 2. 

CHAPTER 142 

An act to amend Sections 8762 and 11003.4 of the Business and 
Professions Code, to amend Section 2981.7 of the Civil Code, to 
amend Sections 472, 472a, 585.5 and 587 of the Code of Ci11il 
Procedure, to amend Section.15527.of, to amend and renumber th~ 
heading of Chapter 2 (commencing with Section 21000) of Part 12 
of, to amend and renumber the heading of Article 2 (commencing 
with Section 78230) of Chapter 2 of Part 48 of, and to repeal the 
heading of Chapter 1 (commencing with Section 21000) of Part 12 
of, the Education Code, to amend Sections 15272, 22935, 23531, 
23540.5, 23557, 27031, 27100, and 27341 of the Elections Code, to 
amend Sections 102, 6054, 6059, 6067, and 6085 of the Food and 
Agricultural Code, to amend Sections 3208, 3572, 3586, 8188, 8208, 
8214.3, 8214.4, 8567, 8818, 9125, 11018, 11019, 11349.4, 11550, 14404, 
14838, 14903, 14955, 16366.2, 16503, 19131, 19132, 20570, 20750.8, 
20750.85,20750.86,22009, and 51110.2 of, to amend and renumber the 
headings of Article 1.8 (commencing with Section 16369) of Chapter 
2 of Part 2 of Division 4 of, and Article 3 (commencing with Section 
19570) of Chapter 8 of Division 5 of Title 2 of, to repeal Sections 
14841, 14962, and 18801.1, of, to repeal the headings of Chapter 5 
(commencing w~th Section 16170) of Division 4 of, and Chapter 6 
(commencmg With Section 18250) of Division 5 of Title 2 of, the 
Government Code, to amend Sections 4000 and 6201, of the Harbors 
and Navigation Code, to amend Sections 18029.5, 18030, 18031, 18942, 
19820,25651,25803,28744,30001,30002,39601,50701,51005,and51050 
of, to amend and renumber Section 19026 of, to repeal Sections 
18550.5, 25356, and 32130.7 of, the Health and Safetv Code to amend 
Sections 1190, 1210, 1350, 10499, 10500, 10507 .2., l-1512.2l, 11512.2.5, 
11527, 11528, 11555.2 and 12762 of, to amend and renumber Sections 
11512.1 and 11512.2 of, the Insurance Code, to amend Sections 51, 103, 
1144, 1700.36, 1720.3, 4650.5,4700, 4702,4706.5,4721, 4723,4903.2,5455, 

! I 
I I 

I' 



332 STATUTES OF !983 ( Ch. 142 

5600, 6304.4, 6396, 6403, 6410, 6413, 6454, 6500, 6650, and 7655 of the 
Labor Code, to amend Sections 987.8 and 1603 of, to amend and 
renumber Section 1170.8 of, the Penal Code, to amend Section 608 
of the Probate Code, to amend Sections 4799.10 and 9965 of the 
Public Resources Code, to amend Sections 304, 705, 1906, 2702, 2703, 
2707,3904,5162, 5164,5392,5504,99314.3, 100055.4, 102304, and 102571 
of the Public Utilities Code, to amend Sections 12631, 17056, 17063.3, 
17112.5, 17155, 17299, 17524, 17530, 25951, and 26132 of, and to amend 
and renumber Sections 17052.4 and 23603 of, and to add Section 19356 
to, the Revenue and Taxation Code, to amend Sections 188.8, 680,701, 
and 724 of the Streets and Highways Code, to amend Sections 625, 
3061, 3063, 4460, 4601, 4602, 9102.5, 9706, 9853.4, 11520, 23181, 25108, 
27909, 34501.5, and 40000.7 of the Vehicle Code, to amend Sections 
127, 259, and 2782 of the Water Code, to amend Sections 1722, and 
16712 of the Welfare and Institutions Code, and to reperll Section 3 
of Chapter 61 of the Statutes of 1978, as amended by Chapter I 055 
of the Stnlnt·P< of l979, relating to maintenance of the codes. 

[Approved by Governor June~. !983. Piled with 
Secretary of Stute june~. !983.] 

The people of the State of California do enact as follows: 

SECTJON 1. Section 8762 of the Business and Professions Code 
is amended to read: 

8762. After making a survey in conformity with the practice of 
land surveying, the surveyor or civil engineer may file with the 
county surveyor in the county in which the survey was made, a 
record of the survey. 

Within 90 days after the establishment of points or lines the 
licensed lund surveyor or registered civil engineer shall file with the 
county surveyor in the county in which the surve)' was made, a 
record of the survey relating to land boundaries or property lines, 
which discloses any of the following: 

(a) /11aterial evidence or physical change, which in whole ur in 
prrrt does not appear on any map or record previously recorded or 
filed in the office of the county recorder, county clerk, municipal or 
county surveying department or in the records of the Bureau of Land 
Management of the united States. 

(b) A material discrepancy with the record. 
(c) Evidence that, by reasonable analysis, might result in 

alternate positions of lines or points. 
(d) The establishment of one or more lines not shown on any such 

map, the positions of which are not ascertainable from an inspection 
of the map without trigonometric calculations. 

Any record of survey filed with the county surveyor shall after 
being examined by him or her be filed with the county recorder. 

SEC. 2. Section 11003.4 of the Business and Professions Code is 
amended to read: 
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11003.4. (a) A "limited-equity housing cooperative'" is a 
corporation which meets the criteria of Section 11003.2 and which 
also meets the criteria of Section 33007.5 of the Health and Safety 
Code. Except as provided in subdivision (b), a limited-equity 
housing cooperative shall be subject to all the requirements of this 
chapter pertaining to stock cooperatives. 

(b) A limited-equity housing cooperative shall be exempt from 
the requirements of this chapter if the limited-equity housing 
cooperative complies with all the following conditions: 

(1) The United States Department of Housing and Urban 
Development, the Farmers Home Administration, the National 
Consumers Cooperative Bank, the California Housing Finance 
Agency, or the Department o~ Housing and Commun~ty 
Development, alone or in any combmat10n w1th each other, or With 
the city, county, or redevelopment agency in which the cooperative 
is located, directly finances or subsidizes at least 50 percent o~ the 
total development cost; or, the real property to be occupied by the 
cooperative was sold by the Department of Transportation for the 
development of the cooperative and has a regulatory agreement 
approved by the Department of Housing and Community 
Development. 

(2) No more than 10 percent of the total development cost is 
provided by purchasers of membership shares. 

(3) A regulatory agreement has been duly executed between the 
recipient of the financing or subsidy and one of the federal or state 
agencies described in paragraph (1) which covers the cooperative 
for a term of at least as long as the duration of the financing or 
subsidy. The regulatory agreement shall make provisions for at least 
all of the following: 

(A) Assurances for completion of the common areas and facilities 
to be owned or leased by the limited-equity housing cooperative, 
unless a constmction agreement between the same parties contains 
written assurances for completion. 

(B) Governing instruments for the organization and operation of 
the housing cooperative by the members. 

(C) The ongoing fiscal management of the project by the 
cooperative including an adequate budget, reserves, and provisions 
for maintenance and management. 

(D) Distribution of a membership information report to any 
prospective purchaser of a membership share, prior to purchase of 
that share. The membership information report shall contain full 
disclosure of: the financial obligations and responsibilities of 
cooperative membership, the resale of shares, the financing of the 
cooperative including any arrangements made with any partners, 
membership share accounts, occupancy restrictions, management 
arrangements and any other information pertinent to the benefits, 
risks, and obligations of cooperative ownership. 

(4) The federal or state agency named in paragraph (l) which 
executes the regulatory agreement shall satisfy itself that the bylaws, 
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articles of incorporation, · occupancy agreement, subscription 
agreement, any lease of the regulated premises, any arrangement 
with partners, and arrangement for membership share accounts 
provide adequate protection of the rights of cooperative members. 

(5) The federal or state agency shall receive from the attorney for 
the recipient of the financing or subsidy a legal opinion that the 
cooperative meets the requirements of Section 33007.5 of the Health 
and Safety Code and the exemption provided by this section. 

(c) Any limited-equity cooperative which meets the 
requirements for exemption pursuant to subdivision (b) may elect 
to be subject to all provisions of this chapter. 

(d) The developer of the cooperative shall notify the Department 
~f Real Estate) on a form prov~d\::d 8j· ~~,.: L!L:pu.;-~uJcJ,~. that an 
exemption is claimed under this section. The Department of Real 
Estate shall retain this form for at least four years for statistical 
purposes. 

SEC. 3. Section 2981.7 of the Civil Code is amended to read: 
2981.7. All contracts entered into between a buver and a seller on 

or after January l, 1983, shall provide for the ~alculation of the 
finance charge contemplated by item (A) of paragraph (l) of 
subdivision U) of Section 2982 on the simple-interest basis, if the date 
on which the final installment is due, according to the original terms 
of the contract, is more than 62 months after the date of the contract. 

SEC. 4. Section 472 of the Code of Civil Procedure is amended 
to read: 

472. Any pleading may be amended once by the party of course, 
and without costs, at any time before the answer or demurrer is filed, 
or after demurrer and before the trial of the issue of law thereon, by 
filing the same as amended and serving a copy on the adverse party, 
and the time in which the adverse party must respond thereto shall 
be computed from the date of notice of the amendment. 

SEC. 5. Section 472a of the Code of Civil Procedure is amended 
to read: 

472a. (a) A demurrer is not waived by an answer filed at the 
same time. 

(b) Except as otherwise provided by rule adopted by the Judicial 
Cow1cil, when a demurrer to a complaint or to a cross-complaint is 
overruled and there is no answer filed, the court shall allow an 
answer to be filed upon such terms as may be just. If a demurrer to 
the answer is overruled, the action shall proceed as if no demurrer 
had been interposed, and the facts alleged in the answer shall be 
considered as denied to the extent mentioned in Section 431.20. 

(c) When a demurrer is sustained, the court may grant leave to 
amend the pleading and shall fix the time within which the 
amendment or amended pleading shall be filed, or entered in the 
docket. 

SEC. 6. Section 585.5 of the Code of Civil Procedure is amended 
to read: 

585.5. (a) Every application to enter default under subdivision 
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(a) of Section 585 shall include, or be accompanied by, an affidavit 
stating facts showing that the action is or is not subject to Section 
1812..10 or 2984.4 of the Civil Code or subdivision (b) of Section 395. 

(b) When a default or default judgment has been entered without 
full compliance with Section 1812.10 or 2984.4 of the Civil Code, or 
subdivision (b) of Section 395, the defendant may serve and file a 
notice of motion to set aside the default or default judgment and for 
leave to defend the action in the proper court. The notice of motion 
shall be served and filed within 60 days after the defendant first 
receives notice of levy under a writ of execution, or notice of any 
other procedure for enforcing, the default judgment. 

(c) A notice of motion to set aside a default or default judgment 
and for leave to defend the action in the proper court shall designate 
as the time for making the motion a date not less than 10 nor more 
than 20 days after filing of the motion, and it shall be accompanied 
by- an affiuav;~ 3ho·.•:!!"'.g 11nder oath that the action was not 
commenced in the proper court according to Section 18l2d0 ·or. 
2984.4 of the Civil Code or subdivision (b) of Section 395. The party 
shall serve and file with the notice a copy of the answer, motion, or 
other pleading proposed to be filed in the action. 

(d) Upon a finding by the court that the motion was made within 
the period permitted by subdivision (b) and that the action was not 
commenced in the proper court, it shall set aside the default or 
default judgment on such terms as may be just and shall allow such 
a party to clef end the action in the proper court. 

(e) Unless the pl:lintiff can show that the plaintiff used reasonable 
diligence to avoid filing the action in the improper· court, upon a 
finding that the action was commenced in the improper court the 
court shall award the defendant actual damages and costs, including 
reasonable attorney's fees. 

SEC. 7. Section 587 of the Code of Civil Procedure is amended 
to read: 

587. An application by a plaintiff for entry of default under 
subdivision {a) or (b) of Section 585 or Section 585 or an application 
for judgment under subdivision {c) of Section 585 shall include an 
affidavit stating that a copy of the application has been mailed to the 
defendant's attorney of record or, if none, to the defendant at his or 
her last known address and the date on which the copy was mailed. 
If no such address of the defendant is known to the plaintiff or 
plaintiffs attorney the affidavit shall state that fact. 

No application for judgment under subdivision (c) of Section 585 
shall be heard, and no default under subdivision (a) or (b) of Section 
585 or Section 585 shall be entered, unless the affidavit is filed. The 
nonreceipt of the notice shall not invalidate or constitute ground for 
setting aside any judgment. 

SEC. 8. Section 15527 of the Education Code is amended to read: 
1552.7. No apportionment to a school district or community 

college district under this chapter shall become final, nor shall any 
agreement authorized by Section 15528 be entered into, unless at an 
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election called by the governing board of the district, two-thirds of 
the qualified electors of the district voting thereat have authorized 
the governing board to accept, expend, and repay an apportionment 
as provided in this chapter or, with respect to an agreement 
authorized by Section 15528, to obligate the district in an amount 
equal to or in excess of the maximum amount which the district could 
be obligated by the agreement, or b)' an}' act of its governing board, 
or for which it is responsible, contemplated, or permitted under the 
agreement. The election shall be called, helcl, and conclucted in the 
same manner as are elections to authorize the issuance of district 
bonds, except that the ballot shall contain substantial!)• the following 
words: 

"'Shall the governing board of the district be authorized (l) to 
accept and expend an apportionment from the State of C.tlifornia 
under and subject to the provisions of the State Project Area School 
Construction Law, a portion of which amount is subject to 
repayment as provided br said law, or (2) to enter into an agreement 
or agreements with the state pursuant to Section 155~8 of the 
Education Code, which will at the time of such agreement or 
agreements (or at the time of any subsequent act of the governing 
board, or for which it is responsible, contemplated or permitted 
thereby) commit the district to a total expenditure in connection 
with all such Qgreements of not more than dollars, or both. 
Yes No " 

SEC. 9. The heading of Chapter I (commencing with Section 
21000) of P.:~rt 12 of the Education Code is repealed. 

SEC. 10. The heading of Chapter 2 (commencing with Section 
21100) of Part 12 of the EducQtion Code is amended and renumbered 
to read: 

CHAPTEI1 l. POUNDATJONS, TRUSTS, AND INSTITUTIONS OF ARTS 
AND SCIENCES 

SEC. ll. The hending of Article 2 (commencing with Section 
78230) of Chapter 2 of Part 48 of the Education Code is amended and 
renumbered to read: 

Article 2.5. Military Science 

SEC. 12. Section 15272 of the Elections Code is amended to read: 
15272 The clerk mav count absent voter ballots bv the use of a 

voting ~1achine or vote tabulating device subject 'to all of the 
following: 

(a) All interested persons shall be afforded the opportunity to be 
present. 

(b) No vote shall be counted unless there are at least three 
persons observing the counting procedure. 

(c) The voting machine or device shall be inspected. all of its 
registering counters set at zero (000) and locked. 
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{d) The clerk may appoint persons to assist in the counting. of 
these ballots. No person shall be appointed who is not fully qualif1ed 
to perform his or her duties. 

(e) No vote shall be registered in the voting machine or device 
unless all persons present are in agreement that the voting machine 
or device reflects exact\v the vote of the ballot being counted. 

(f) When the votes o(al\ absent voter ballots have been registered 
in the voting machine or device, the results of the votes cast shall be 
tabulated in the same manner as the results from other voting 
machines or devices. 

SEC. 13. Section 22935 of the Elections Code is amended to read: 
22935. Recount of votes in municipal elections shall be governed 

by the provisions of Chapter 13 (commencing with Section 17140) of 
Division 12. 

SEC. 14. Section 23531 of the Elections Code is amended to read: 
23531. Absent voting shall be allowed and conducted as nearly as 

practicable in accordance with Division 2 (commencing with Section 
1000) pertaining to general elections, except in those districts in 
which voting by proxy is allowed unless a particular district shall, by 
resolution pursuant to Section 23511.1, provide for an all-mail ballot 
election. 

SEC. 15. Section 23540.5 of the Elections Code is amended to 
read: 

23540.5. Candidates' statements of their qualifications submitted 
in accordance with Section 10012 shall be filed with the county clerk 
who shall cause the voters' pamphlet, if any is required, to be mailed 
along with the notice required by Section 2.3540. 

SEC. 16. Section 23557 of the Elections Code is amended to read: 
23557. Notwithstanding Chapter 1 (commencing with Section 

2500) of Division 4, no landowner voting district election shall be 
consolidated with any resident voter election whether or not it is 
held pursuant to this part or not. Except as specified in the preceding 
sentence, an election conducted by a district subject to the provisions 
of this part rna)' be consolidated with any other election pursuant to 
Chapter 4 (commencing with Section 23300) of Part 2. 

SEC. 17. Section 27031 of the Elections Code is amended to read: 
27031. Before any signature may be affixed to a recall petition, 

each page of each section shall bear all of the following in no less than 
six-point type: 

(a) A request that an election be called to elect a successor to the 
officer; or, in the case of a city recall, a request that an election be 
called to determine whether the officer shall be removed from office 
and whether the vacancy, if any, shall be filled by appointment or 
special election. 

(b) A copy of the notice of intention, including the statement of 
grounds for recalL 

(c) The answer of the officer sought to be recalled, if any. If the 
officer sought to be recalled has not answered, the petition shall so 
state. 
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SEC. 18. Section 27100 of the Elections Code is amended to read: 
27100. This chapter applies only to the recall of state officers. 
In addition to the provisions contained in this chapter, the 

provisions of Sections 13 to 18, inclusive, of Article 11 cif the 
Constitution and the applicable proviSIOns of Chapters 1 
(commencing with Section 27000) and 4 (commencing with Section 
27300) shall govern the recall of state officers. 

SEC. J 9. Section 27341 of the Elections Code is amended to read: 
27341. Nominations of candidates to succeed the recalled officer 

shall be made in the manner prescribed for nominating a candidate 
to that office in a regular election insofar as that procedure is 
consistent with this article. The following exceptions shall be made 
l(J i.hiil' !JlCJ.:.:.::~;',::; 

(a) The nomination papers and the declaration of candidacy shall, 
in each case, be Filed no less than 59 days prior to the date of the 
election and not before the clay the order of the election is issued. 

(b) If the clerk is required to certify to the governing board the 
names of the candidates to be placed on the ballot, that shall be done 
by the 54th day prior to the election. 

(c) No person whose reca!l is being sought may be a candidate to 
succeed himself or herself ut u reca!l election. 

SEC. 20. Section 102 of the Food and Agricultural Code is 
amended to read: 

102. The department is under the control of a civil executive 
officer known as' the Director of Food and Agriculture who shull 
receive the salary provided for by Chapter 6 (commencing with 
Section 11550) of Part l of Division 3 of Title 2 of the Government 
Code. The director shall be appointed by. and hold office at the 
pleasure of, the Governor. The director shall execute and deliver. as 
provided by law. an official bond in the sum of twentv-five thousand 
dollars ($25,000). · 

SEC. 21. Section 6054 of the Food and Agricultural Code is 
amended to read: 

I. 

6054. The commissioner shall file the cottongrowers register 
within 60 days of receipt of the order from the board of supervisors 
or by March lst, whichever date is the later. The commissioner shall 
file with the register of cotton growers a report and recommendation 
to the board of supervisors on whether conditions of disease. insect, 
or other pests of cotton warrant the board of supervisors in 
proceeding with the organization of the district. 

SEC. 22.. Section 6059 of the Food and Agricultural Code is 
amended to read: 

6059. The board of supervisors shall, at the next regular or special 
meeting following the hearing upon the question of the organizution 
of the proposed district, meet and, if it determines that the evidence 
presented at the hearing was sufficient to "'arrant the organization 
of the district, shall, by order entered upon its minutes, declare the 
district dul)' organized under the name designated in the petition. 
The order shall describe the boundaries of the district so that all lands 
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included in it may be known, and a copy of the order shall be filed 
for record in the office of the county recorder of the county where 
the district is situated. 

SEC. 23. Section 606i of the Food and Agricultural Code is 

amended to read: 
606i. Except as otherwise provided by this chapter, all acts of the 

board of directors shall be by resolution, and the adoption of a 
resolution shall require the affirmative vote of a majority of the board 

of directors. 
SEC. 2.4. Section 6085 of the Food and Agricultural Code is 

amended to read: 
6085. This chapter shall be known and may be cited as the Cotton 

Pests Abatement District Act 
SEC. 25. Section 3208 of the Government Code is amended to 

read: 
3208. Except as provided in Section 19990, the limitations set 

forth in this chapter shall be the only restrictions on the political 
activities of state employees. 

SEC. 26. Section 35i2 of the Government Code is amended to 

read: 
35i2. This section applies only to the California State University. 
The duty to engage in meeting and conferring requires the parties 

to begin meeting and co!!ferring at least 60 days prior to the 
expiration of memoranda of understandmg, or the May 1, if eadicr, 
of any year in which a memorandum shall expire, or May l, if there 
is no existing memorandum. The California State University shall 
maintain close liaison with the Department of Finance and the 
Legislature relative to the meeting and conferring on provisions of 
the written memoranda which have fiscal ramifications. The 
Governor shall appoint one representative to attend the meeting and 
conferring, inc\ uding the impasse procedure, to advise the parties on 
the views of the Governor on matters which would require an 
appropriation or legislative action, and the Speaker of the Assembly 
and the Senate Rules Committee may each appoint one 
representative to attend the meeting and conferring to advise the 
parties on the views of the Legislature on matters which would 
require an appropriation or legislative action. 

No written memoranda reached pursuant to this chapter which 
require budgetary or curative action by the Legislature or other 
funding agencies shall be effective unless and until such an action has 
been taken. Following execution of written memoranda of 
understanding, an appropriate request for financing or budgetary 
funding for all state-funded employees or for necessary legislation 
shall be forwarded promptly to the Legislature and the Governor or 
other funding agencies. When memoranda require legislative action 
pursuant to this section, if the Legislature or the Governor fail to fully 
fund the memoranda or to take the requisite curative action, the 
entire memoranda shall be referred back to the parties for further 
meeting and conferring. However, the parties may agree that 
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provisions of the memor;mda which are nonbucigetary and do not 
require funding shall take effect whether or not the funding requests 
submitted to the Legislature are approved. 

SEC 2.7. Section 3586 of the Government Code is amended to 
read: 

3586. The Trustees of the California State UniversitY shall 
continue all payroll assignments authorized bv an emplovee prior to 
and until recognition or certification of an exclusive representative 
until notification is submitted by an employee to discontinue the 
employee's assignments. 

SEC. 28. Section 8188 of the Government Code is amended to 
read: 

8188. The judgment shall determine the validity or invalidity 
respective!)' of the matters specified in Section 81SJi,, The judgment 
shall be subject to being reopened uncler Section 4i3 or 473.5 of the 
Code of Civil Procedure, or otherwise onh· within 90 davs after the 
entry of the judgment, and the petitione; and any pers~n who has 
appeared in the special pruceeding may move for a new trial under 
proper circumstances and upon appropriate grounds and may appeal 
from the judgment. 

SEC. 2.9. Section 8208 of the Government Code is amended to 
read: 

8208. The protest of a notary public. under his or her hand and 
official seal, of a bill of exchange or promissory note for 
nonacceptance or nonpavment, specifying any of the following is 
prima faCie evidence of the facts recited therein: 

(a) The time and place of presentment. 
(b) The fact that presentment was made and the manner thereof. 
(e) The cause or reason for protesting the bill. 
(d) The demand made and the answer given, if uny, or the fact 

that the drawee or acceptor could not be found. 
SEC. 30. Section 82.14.3 of the Government Code is arnended to 

read: 
8214.3. Prior to a revocation or suspension pursuant to this 

chapter or after a denial of a commission, the person affected shall 
have a right to a hearing on the matter and the proceeding shall be 
conducted in accordance with Chapter 5 (commencing with Section 
11500) of Part 1 of Division 3, except that a person shall not have a 
right to a hearing after a denial of an application for a notary public 
commission in either of the following cases: 

(a) The Secretary of State has, within one vear previous to the 
application, and after proceedings conducted in accordance with 
Chapter 5 (commencing with Section 11500) of Part J of Division 3, 
denied or revoked tbe appiieant's application or commission. 

(b) The Secretary of State has entered an order pursuant to 
Section 8!?.14.4 finding that the applicant has committed or omitted 
acts constituting grounds for suspension or revocation of a notar)' 
public's commission. 

SEC 3L Section 82.14.4 of the Government Code is amended to 
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8214.4. Notwithstanding this chapter or Chapter 5 (commencing 
with Section ii500) of Part 1 of Division 3, if the Secretary of State 
determines, after proceedings conducted in accordance with 
Chapter 5 (commencing with Section 11500) of Part 1 of Division 3, 
that any notary public has committed or omitted acts constituting 
grounds for suspension or revocation of a notary public's commission, 
the resignation or expiration of the notary public's commission shall 
not bur the Secretary of State from instituting or continuing an 
investigation or instituting disciplinary proceedings. Upon 
completion of the disciplinary proceedings, the Secretary of State 
shall enter an order finding the facts and stating the conclusion that 
the facts would or would not have constituted grounds for suspension 
or revocatic:-: ~!' th"' rnmmission if the commission had still been in 
effect. 

SEC. 32. Section 8567 of the Government Code is amended to 
read: 

8567. (a) The Governor may make, amend, and rescind orders 
and regulations necessary to carry out the provisions of this chapter. 
The orders and regulations shall have the force and effect of law. Due 
consideration shall be given to the plans of the federal government 
in preparing the orders and regulations. The Governor shall cause 
widespread publicity and notice to be given to all such orders and 
regulations, or amendments or rescissions thereof. 

(b) Orders and regulations, or amendments or rescissions thereof, 
issued during a state of war emergency or state of emergency shall 
be in writing and shall take effect immediately upon their issuance. 
Whenever the state of war emergency or state of emergency has 
been terminated, the orders and regulations shall be of no further 
force or effect. 

(c) All orders and regulations relating to the use of funds pursuant 
to Article 16 (commencing with Section 8645) shall be prepared in 
advance of any commitment or expenditure of the funds. Other 
orders and regulations needed to carry out the provisions of this 
chapter shall, whenever practicable, be prepared in advance of a 
state of war emergency or state of emergency. 

(d) All orders and regulations made in advance of a state of war 
emergency or state of emergency shall be in writing, shall be exempt 
from Chapter 3.5 (commencing with Section 11340) of Part l of 
Division 3 of Title 2, but shall be subject to the approval of the 
Emergency CounciL As soon thereafter as possible they shall be filed 
in the office of the Secretary of State and with the countv clerk of 
each county. · 

SEC. 33. Section 8818 of the Government Code is amended to 
read: 

8818. The meetings of the commission shall be open and public 
in accordance with Article 9 (commencing with Section 11120) of 
Chapter 1 of Part 1 of Division 3. 

SEC. 34. Section 9125 of the Government Cocie is amended to 

I 0 0 5 



342 STATUTES OF 1983 [ Ch. 142 

read: 
9125. (a) The Department of General Services shall cause the 

permanent relocating of the Treasurer's office in State Office 
Building No. 1 in Sacramento, and any necessary reconstruction and 
remodeling in connection therewith. 

(b) Notwithstanding any other provisions of law, all work 
performed pursuant to this section shall be exempt from the State 
Contntct Act (Chapter 1 (commencing with Section J 0100) of 
Division 2 of the Public Contract Code) and from the Environmental 
Qualitv Act of 1970 (Division 13 (commencing with Section 21000), 
Public Hesources Code). 

SEC. 35. Section 11018 of the Government Code is amended to 
read: 

11018. Every state agency which is authorized by any law to 
conduct adrninistTative hearings but is not subject to Chapter 5 
(cornrnencing with Section 11500) shall nonetheless complv with 
subdivision (d) of Section 11513 relative to the furnishing of language 
assistance at any such hearing. 

SEC. 36. Section 11019 of the Government Code is amended to 
read: 

11019. (a) Any department specified in subdivision (b) may, 
upon determining that = advance payment is essential for the 
effective implementation of a program within the provisions of this 
section, and to the extent funds are available, and not more 
frequently than once each fiscal vear, advance to a community-based 
private nonprofit agency with which it has contracted, pursuant to 
federal law and related state law, for the deliverv of services, not to 
exceed 25 percent of the annual allocation to b~ made pursuant to 
the contract and such laws, during the fiscal year to the private 
nonprofit agency. Advances in excess of 25 percent mav be made on 
contracts Hnanced by a federal program when those advances are 
not prohibited by federal guidelines. Advance payments may be 
provided for services to be performed under any contract with a total 
annual contract amount of two hundred thousand dollars ($200,000) 
or less, or which the Department of Finance determines has been 
entered into with any community-based private nonprofit agency 
with modest reserves and potential cash Oow problems. No advance 
payment shall be granted if the total annual contract exceeds two 
hundred thousand dollars ($200,000), without the prior approval of 
the Department of Finance. 

The specific departments mentioned in subdivision (b) shall 
develop a plan to establish control procedures for advance pavments. 
Each such plan shall include a procedure wherebv the department 
determines whether or not an advance pavment is essential for the 
effective implementation of a particular program being funded. 
Each such plan is required to be approved bv the Department of 
Finance. 

(b) Subdivision (a) shall apply to the Department of Aging, the 
State Department of Alcohol and Drug Programs, the Department 
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of Corrections, the Employment Development Department, the 
State Department of Health Services, the State Department of 
Mental Health, the Department of Rehabilitation, the State 
Department of Social Services, the Department of the Youth 
Authority, and the Department of Education. 

Subdivision (a) shall also apply to the Health and Welfare Agency 
which may make advance payments, pursuant to the requirements 
of that subdivision, to multipurpose senior services projects as 
established in Sections 9400 to 9413, inclusive, of the Welfare and 
Institutions Code. 

(c) A county may, upon determining that an advance payment is 
essential for the effective implementation of a program within the 
provisions of this section, and to the extent funds are available, and 
not more frequently than once each fiscal year, advance to a 
community-based private nonprofit-agency with which it has 
contracted, pursuant to federal law and related state law. for tnt: 
delivery of services, not to exceed 25 percent of the annual allocation 
to be made pursuant to the contract and such laws, during the fiscal 
year to the private nonprofit agency. 

SEC. 37. Section 11349.4 of the Government Code is amended to 
read: 

11349.4. A regulation returned to an agency because of failure to 
meet the standards of Section 11349.1, or because of an agency's 
failure to comply with this chapter, may be rewritten and 
resubmitted without complying with the notice and public hearing 
requirements of Sections 11346.4, 11346.5, and 11346.8 unless the 
substantive provisions of the regulation have been significantly 
changed. lf the regulation has been significantly changed, the agency 
shall comply with Article 5 (commencing with Section 11346) prior 
to readopting the regulation. 

The office shall expedite the review of a regulation submitted 
without signific:mt substantive change. 

SEC. 38. Section 11550 of the Government Code is amended l:o 
read: 

11550. An annual salary of thirty-five thousand dollars ($35,000) 
shall be paid to each of the following: 

(a) Director of Finance. 
(b) Secretary of Business, Transportation and Housing Agency. 
(c) Secretary of Resources Agency. 
(d) Secretary of Health and Welfare Agency. 
(e) Secretary of State and Consumer Services Agency. 
(f) Director of Industrial Relations. 
(g) Commissioner, California Highway Patrol. 
(h) Secretary of Youth and Adult Correctional Agency. 
(i) Director of Food and Agriculture. 
SEC. 39. Section 14404 of the Government Code is amended to 

read: 
14404. A filing of the claim pursuant to Part 3 (commencing with 

Section 900) of Division 3.6 of Title lis not required as a prerequisite 
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to the commencement of arbitration pursuant to Article 8.1 
(commencing with Section 14410). The department shall have full 
authority to compromise or otherwise settle any claims arising from 
the con tract at an v time. 

SEC. 40. Sech~n 14838 of the Government Code is amended to 
read: 

14838. In order to facilitate the participation of small business in 
state procurement and in construction contracts under the Office of 
the State Architect or other state agencies which contract for the 
construction (including alteration, demolition, repair or 
improvement) of state facilities, the directors of General Services 
and of such other agencies, each within their respective areas of 
responsibility, shall do all of the following: 

(a) ~e.stai:>itsh goals for the extent of participation or" smaii 
businesses in state procurement and in construction contracts. 

(b) Provide for small business preference where responsibility 
and quality are equal. The preference to small business shall be 5 
percent for the lowest responsible bidder meeting specifications. 
However, the .small business preference shall not exceed fifty 
thousand dollars ($50,000) for any bid. 

(c) Give special consideration to small businesses by doing all of 
the following: 

( l) Reducing the experience required. 
(2) Reducing the level of inventory normally required. 
(d) Give special assistance to small businesses in their preparation 

and submission of the information requested in Section 14310. 
(e) Under the authorization granted in Section 14311, make 

awards, whenever feasible, to small business bidders for each project 
bid upon within their prequalification rating. This may be 
accomplished by dividing major projects into subprojects so as to 
allow a small business contractor to qualify to bid on the subprojects. 

SEC. 41. Section 14841 of the Government Code is repealed. 
SEC. 42. Section 14903 of the Government Code is amended to 

read: 
14903. As soon as practicable after deposit of the copies in the 

library stockroom, the State Printer shall forward of each publication 
other than the legislative bills, daily journals and daily or weekly 
histories, 50 copies to the State Library at Sacramento, 25 copies each 
to the University of California libraries at Berkeley and Los Angeles, 
and 50 copies to the California State University, to be allocated 
among the libraries thereof as directed by the Trustees of the 
California State Universitv. Those copies in excess of the number 
required for the institutions themselves may be used for exchanges 
with other institutions or with agencies of other states and countries. 

SEC. 43. Section 14955 of the Government Code is amended to 
read: 

14955. Where work to be performed, excluding regular 
maintenance work, which would otherwise be subject to the State 
Contract Act (Chapter l (commencing with Section 10100) of 
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Division 2 of the Public Contract Code), does not lend itself to the 
preparation of plans and specifications to enable bids to be taken on 
a lump-sum or unit basis, and the director so finds, the department 
may perform the work by the use of rented tools or e4uipment, · 
either with operators furnished or unoperated. Contracts for the 
work may include provision for equipment rental and in addition the 
furnishing of labor and materials necessary to accomplish the work . 
The contracts shall not be subject to the State Contract Act, but shall 
be subject to all of the provisions of Article 2 (commencing with 
Section 1770) of Chapter 1 of Part 7 of Division 2 of the Labor Code. 

Whenever the total consideration of such a contract exceeds two 
thousand Rve hundred dollars ($2,500), it shall be awarded to the 
lowest responsible bidder, after competitive bidding on such 
reasonable notice as the department may prescribe, except in cases 
of emergency rental of touls or cy_-.:!~:!O~~t ~-' h~ereinafter provided. 
Posting of notice for five days in a public place in the Sacramento an_d_ 
Los Angeles ofrices of the Office of Architecture and Construction of 
the department is sufficient. Those contracts involving a 
consideration in excess of two thousand five hundred dollars ($2,500) 
shall be accompanied by labor and material bonds. The department 
may require faithful performance bonds when considered necessary. 
The notice for each contract shall state whether or not a bond shall 
be required. Where a faithful performance bond is required, labor 
and material bonds shall be required. 

ln cases of emergency work necessitated by the imminence or 
occurrence of a landslide, flood, storm damage, accident, or other 
casualty, tools or equipment may be rented for a period of not to 
exceed 10 days without competitive bidding. 

SEC. 44. Section 14962 of the Government Code is repealed. 
SEC 45. The heading of Chapter 5 (commencing with Section 

16170) of Division 4 of Title 2 of the Government Code as ,.dded bv 
Chapter 1406 of the Statutes of 1972, is repealed. The ;epeal of this 
heading made by this section shall not affect the existence or validity 
of Chapter 5 (commencing with Section 16180) of Part l of Division 
4 of Title 2 of the Government Code, as added by Chapter 454 of the 
Statutes of 1982. 

SEC. 46. Section 16366.2 of the Government Code is amended to 
read: · 

16366.2. As used in this article: 
(a) "Service provider" means any public or private nonprofit 

agency which provides service directly to categorical populations. 
(b) "Consolidated program" means any program which the state 

has the option to fund with the block grant. 
(c) "Categorical populations" means those recipients of services 

provided pursuant to a program listed in Section 16366.4. 
(d) "Block grant funds" shall have the same meaning as defined 

in federal law in existence on January 1, 1982 . 
SEC. 4i. The heading of Article 1.8 (commencing with Section 

16369) of Chapter 2 of Part 2 of Division 4 of Title 2 of the 
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Government Code, as added by Chapter 1453 of the Statutes of 1982. 
is amended and renumbered to read: · 

Article 1.9. Office of Long-Term Care 

SEC. 48. Section 16503 of the Government Code is amended to 
read: 

16503. Subject to the limitations of Article 4.5 (commencing with 
Section 16480) of Chapter 3, the Treasurer sho.ll determine what 
amounts of mone)' shall be deposited: 

(a) As time deposits, and the rates of interest to be received. 
(b) As den1and dcposit::J~ :.:..;~::! ~!--:.: -;-u.~c:i uf ij·,;c;·c5i. i.u ~~ n:~t:eivedl 

if Un)'. 

SEC. 49. The heading of Chapter 6 (commencing >vith Section 
18250) of Division 5 of Title 2 of the Government Code is repealed. 

SEC. 50. Section 1880l.l of the Government Code, as added by 
Chapter 938 of the Statutes of 1982, is repealed. 

SEC. 51. Section 1880l.l of the Government Code, as added by 
Chapter 985 of the Statutes of 1982, is repealed. · 

SEC. 52.. Section 18801.1 of the Government Code, as added bv 
Chapter 1135 of the Statutes of 1982, is repealed. . 

SEC. 53. Section 19131 of the Government Code is amended to 
read: 

19131. Any state agency proposing to execute a contract pursuant 
to subdivision (a) of Section 19130 shall notifr the State Personnel 
Board of its intention. All organizations that represent state 
employees who perform the type of work to be contracted, and an)' 
person or organization which has filed with the board a request for 
notice, shall be contacted immediately by the State Personnel Board 
upon receipt of this notice so that the)' may be given a reasonable 
opportunity to comment on the proposed contract. Departments or 
agencies submitting proposed contracts shall retain and provide all 
data and other information relevant to the contracts and necessary 
for a specific application of the standards set forth in subdivision (a) 
of Section 19130. Any employee organization may request, within 10 
da)'S of notification, the State Personnel Board to reviev.· anv contract 
proposed or executed pursuant to subdivision (a) of Section 19130. 
The review shall be conducted in accordance with subdivision (b) of 
Section 14831.6. Upon such a request, the State Personnel Board shall 
review the contract for compliance with the standards specified in 
subdivision (a) of Section !9130. 

SEC. 54. Section 19132 of the Government Code is amended to 
read: 

19132. The State Personnel Board, at the request of an ernpiovee 
organization that represents state employees, shall review the 
adequacy of any proposed or executed contract which is of a type 
enumerated in subdivision (b) of Section 19130. The review shall be 
conducted in accordance with subdivision (c) of Section 14831.6. 
However, a contract that was reviewed at the request of an 
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employee organization when it was proposed need not be reviewed . 
again after its execution. 

SEC. 55. The heading of Article 3 (commencing with Section 
19570) of Chapter 8 of Division 5 of Title 2 of the Government Code 
is amended and renumbered to read: 

Article l. Disciplinary Proceedings 

SEC. 56. Section 20570 of the Government Code is amended to 
read: 

20570. Notwithstanding any other provision of this article, the 
board may ente• iu~u ::;; ::;;re<:>!J!P.nt with the governing body of a 
contracting agency, ·other than a housing authority, and the 
governing body of a city with a population in excess of 2,000,000 and 
maintaining its own retirement system for termination of the 
contracting agency's participation in this system and inclusion ol the 
employees in the city retirement system. The agreement shall 
contain such provisions as the board finds necessary to protect the 
interests of the system for determination of the amount, time, 
manner of transfer of cash or the securities, or both, to be transferred 
to the city system as representing the value of the interests in the 
retirement fund of the contracting agency and its employees by 
reason of contributions and interest credited to the agenc)• and its 
employees. All liability of this system with respect to members and 
retired persons under the contract shall cease and shall become the 
liability of the city system as of the date of termination specified in 
the ~greement. Liability of the city system shall be for payment of 
benefits to persons retired on the termination date and their . 
beneficiaries and of beneficiaries of deceased members in at least the 
amount provided under the agency's contract as it was on that date. 
The termination shall not affect the contribution rate of any member 
in any other employment under the system on the date of 
termination or any retirement allowance or other benefit based on 
service. Any member who becomes a member of a city system upon 
the contract termination shall be subject to those provisions of this 
part extending rights to a member or subjecting the member to 
limitations because of membership in another retirement system to 
the same extent that the member would have been had he or she 
been a member of the city system during his or her membership in 
this system under the terminated contract. 

SEC. 57. Section 20750.8 of the Government Code is amended to 
read: 

20750.8. Each contracting agency and school employer which is 
an employer for purposes of this chapter shall make contributions in 
addition to those otherwise specified in this chapter in amounts to be 
fixed and determined by the board on account of unpaid liability for 
prior service and on account of liabilitv for benefits under Sections 
21263 to 21263.3, inclusive, and 21382 ·and benefits provided local 
safety members. Payments shall be under such arrangement as may 

177 10 05 

I . ' 



348 STATUTES Of 1983 [ Ch. 142 

be agreed to by the board. 
SEC. 58. Section 20750.85 of the Government Code is amended 

to read: 
20750.85. Each emplover included in a contract under Chapter 

4.5 (commencing with Section 20580) shall make contributions on 
account of liability for prior service and benefits under Section 21382 
in addition to those otherwise specified in this chapter in a sum equal 
to 0.11 percent of compensation paid miscellaneous members. 

SEC. 59. Section 20750 86 of the Government Code is amended 
to read: 

20750.86. Each employer included in a contract under Chapter 
4.5 (commencing with Section 20580) and each school district which 
is a contracting agency shall make contribution on account of liability 
for benefits under Section 2Utlti~.5 m addition to th<JSe· otherwise 
specified in this chapter in a sum equal to 0.072 percent of 
compensation paid the me in bers by the emplo~'er. 

SEC. 60. Section 22009 of the Government Code is arnendcd to 
reacl: 

22009. ''Public :tgency" means the state, any city, county. citv and 
county, district, municipal or public corporation or an)' 
instrumentality thereof, or boards and committees established under 
Chapter 1 (commencing with Section 58601) or 2 (commencing with 
Section 59501) of Part 1 of Division 21 of the Food and Agricultural 
Code, Chapter 754 of the Statutes of 1933, as amended, or Chupter 
307 of the Statutes of 1935, as amended, the emplo:•ees of which 
constitute one or more coverage groups or retirement system 
coverage groups. 

SEC. 61. Section 51110.2. of the Government Code i$ amended to 
read: 

51110.2. The county or city planning commission shall hold a 
public hearing on parcels referred to it for review by the board or 
council pursuant to subdivision (d) of Section 51110 and subdivision 
(c) of Section 5lll0.l according to Section 65854, :md shall render its 
decision in the form of a written recommendation to the board or 
council according to Section 65855. The planning commission shall 
include in its recommendation to the board or council considerations 
as to the exact zoning boundaries to be drawn within each assessors 
parcel contained in list A or list B. 

SEC. 63. Section 4000 of the Harbors and Navigation Code is 
amended to read: 

4000. The board of supervisors of any county ma)', upon appro,·al 
of the Public Utilities Commission, grant authoritv to anv person to 
construct a wharf, chute, or pier, on any lands bordering on anv 
navigable bay, lake, inlet, creek, slough. or arm of the sea. situated 
in or bounding the county, with a license to take tolls for its use for 
the term of 20 years. 

SEC. 64. Seclion 6201 of the Harbors and Navigation Code is 
amended to read: 

62.01. "Board," as used in this part, meam the board of port 
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commissioners described in Chapter 2 (commencing with Section 
6240). 

SEC. 65. Section 18029.5 of the Health and Safety Code is 
amended to read: 

18029.5. (a) The department may promulgate rules and 
regulations, 'which it determines are reasonably consistent with 
generally recognized fire protection standards, governing conditions 
relating to the prevention of fire or for the protection of life and 
property against fire in manufactured homes, mobilehomes, 
recreational vehicles, and commercial coaches. All mobilehomes 
manufactured on or after June 15, 1976, shall comply with the 
National Manufactured Housing Construction and Safety Act of 1974 
(42 U.S.C., Sec. 5401, et seq.). 

(b) The chief fire official of every city, county, city and county, 
i'in:: !JI"ult:dion district, or other-local fire ~ti~!:' ~g<>~'='Y ~h~Jl filf! 
a report of each manufactured home and mobilehome fire occurring 
within his or her jurisdiction with the State Fire Marshal. The report 
shall be made on forms provided by the State Fire Marshal. 

The State Fire Marshal shall annually compile a statistical report 
of all manufactured home and mobilehome fires occurring within 
this state and shall furnish the department with a copy of the report. 
The annual report shall include, but need not be limited to, the 
number of manufactured home and mobilehome fires, the causes of 
the fires, the monetary loss, and any casualties or fatalities resulting 
from the fires. 

SEC. 66. Section 18030 of the Health and Safety Code is amended 
to read: 

18030. If the department determines that standards for 
commercial coaches and recreational vehicles, which have been 
prescribed b)' the statutes or regulations of another state, are at least 
equal to the standards prescribed by the department, the 
department may so provide by regulation. Thereafter, any 
commercial coaches or recreational vehicles which that other state 
has approved as meeting its standards shall be deemed to meet the 
standards of the department, if the department determines that the 
standards of the other state are actually being enforced. 

SEC. 57. Section 18031 of the Health and Safety Code is amended 
to read: 

18031. The department, by rules and regulations, may establish a 
schedule of fees to pay the costs of work related to administration and 
enforcement of this part. The fees collected shall be deposited in the 
Mobilehome-Manufactured Home Revolving Fund. 

SEC. 68. Section 18550.5 of the Health and Safetv Code, as added 
by Chapter 194 of the Statutes of 1979, is repealed. The repeal made 
by this section shall not affect the existence or validity of Section 
18550.5 of the Health and Safety Code, as added by Chapter 1160 of 
the Statutes of 1979. 

SEC. 69. Section 18942 of the Health and Safe tv Code is amended 
to read: -
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18942. (a) The commission shall publish, or cause to be 
published, bound edihons of the code in its enhrety once in 'every 
three years, commencing January l, 1980. In each intervening year 
the commission shall publish, or cause to be published, annual bound 
supplements. In addihon, the commission shall publish, for 
emergency standards defined in subdivision (a) of Section 18913, an 
emergency standards supplement whenever the commission 
determines it is necessary. The commission shall also publish, for 
emergency standards defined in subdivision (b) of Section 18913 and 
for building standards approved pursuant to subdivision (b) of 
Section 142.3 of the Labor Code, a semiannual supplement, or a more 
frequent supplement if required by federal law. 

(b) All building standards approved shall be incoroor;Jted into the 
next applicable triennial edition or supplement thereto, and no 
building standards, except emergency standards and those approved 
pursuant to subdivision (b) of Section 142.3 of the Lubor Code and 
published pursuant to subdivision (c) of Section 18943, shall become 
effective unhl its required approval by the commission and its 
publication in the triennial edition or annual supplement. 

(c) Except emergency standards and building standards 
approved pursuant to subdivision (b) of Section 142.3 of the Labor 
Code, no building standards or regulations shall be published in the 
triennial edition of the code or annual supplement less than 90 days 
after approval by the commission. 

(d) Emergency standards defined in subdivision (a) of Section 
18913 shall become effective when approved by the commission, 
transmitted to the Office of Administrative Law. and filed with the 
Secretary of State, or upon any later date spe~ified therein, and 
remain in effect as provided by Section 11346.1 of the Government 
Code and Section 18937 of this code. Emergency standards shall be 
distributed as soon as practicable after publicahon to all interested 
and affected parties. Nohce of repeal pursuant to Section 11346.1 of 
the Government Code of emergency standards defined in 
subdivision (a) of Sechon 18913 within the period specified by that 
section shall also be given to the parties by the affected agencies 
promptly after the termination of the statutory period pursuant to 
Section 11346.1 of the Government Code. 

(e) The commission may publish, stockpile, and sell at a 
reasonable price the code and any materials incorporated therein by 
reference if it deems the latter is insufficiently available to the public, 
or unavailable at a reasonable price. Each state department 
concerned and each city and county shall have an up-to-date copy of 
the code available for public inspection. 

SEC. 70. Section 19026 of the Health and Safety Code is amended 
and renumbered to read: 

15095. Any person who violates any provision of this chapter is 
guilty of a misdemeanor. 

SEC. n. Section 19820 of the Health and Safety Code is amended 
to read: 
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1982.0. (a) No person shall sell, or offer for sale, new children's 
sleepwear to and including size 14 which does not meet federal 
flammability standards for children's sleepwear to and including size 
6X, and such other standards as may from time to time be adopted 
by the federal government. The requirements prescribed by this 
chapter shall be in addition to those prescribed by Chapter 8 
(commencing with Section 19810). 

(b) Violation of subdivision (a) is a misdemeanor . 
(c) The State Fire Marshal shall promulgate, in accordance with 

the provisions of the Administrative Procedure Act (commencing 
with Section 11340 of the Government Code), flammability 
regulations covering such other articles of new children's clothing to 
and including size 14 as it shall determine to be in the public interest. 

(d) Violation of any r\.11P or regulation promulgated pursuant to 
subdivision (c) is a misdemeanor . 

SEC. 72.. Section 2.5356 of the Health and Safety Code, as added 
by Chapter 32.7 of the Statutes of 1982., is repealed. The repeal made 
by this section shall not affect the existence or validity of Section 
25356 of the Health and Safety Code, as added by Chapter 496 of the 
Statutes of 1982.. 

SEC. 73. Section 2.5651 of the Health and Safety Code is amended 
to read: 

25651. (a) The department, with the assistance of the Office of 
Emergency Services, the State Energy Resources Conservation and 
Development Commission, and the Department of the California 
Highway Patrol shall, with respect to any fissile radioactive material 
coming within the definition of "fissile class II," "fissile class Ill," 
"large quantity radioactive materials," or "low-level radioactive 
waste" provided by the regulations of the United States Department 
of Transportation (49 CF.R. li3.389), do all of the following: 

(l) Study the adequacy of current packaging requirements for 
radioactive materials. 

(2) Study the effectiveness of special routing and timing of 
radioactive materials shipments for the protection of the public 
health, 

(3) Study the advantages of establishing a tracking system for 
shipments of most hazardous radioactive materials. 

(b) A report on these studies, together with recommendations for 
any necessary changes in transportation regulations, shall be 
submitted by the department to the Legislature on or before July 1, 
1982.. 

(c) The department, with the assistance of the Office of 
Emergency Services, the State Energy Resources Conservation and 
Development Commission, and the Department of the California 
Highway Patrol, shall extend the nuclear threat emergency response 
plan to include radioactive rna terials in lTansit and provide training 
for law enforcement officers in dealing with those threats. 

(d) Subject to Section 2.5611, the department, in cooperation with 
the Department of the California Highway Patrol, shall adopt, in 
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accordance with Chapter 3.5 (commencing with Section 11340) of 
Part 1 of Division 3 of Title 2 of the. Government Code, reasonable 
regulations which, in the judgment of the department, promote the 
safe transportation of radioactive materials. The regulations shall (1) 
prescribe the use of signs designating radioactive material cargo; 
shall designate, in accordance with the results of the studies done 
pursuant to subdivision (a), the manner in which the shipper shall 
give notice of such shipment to appropriate authorities; (2) prescribe 
the packing, marking, loading, and handling of radio~JCtive materials, 
and the orecautions necessary to determine whether the material 
when off~red ;s ;n nrnnor ~;m.i;r;n_ O•n O·rn-r~nrO• j,LJt •1j•JII 110t J·nclude 

& ••• t-'~ ~t"""~· -~·-~---~-- ..... -·-~·'""1"''-'' ... l LJ .:u .. 

the equipment and operation of the carrier vehicle; and (3) be 
reviewed and amended, as required, pursuant to Section 25611. The 
regulations shall be compatible with those established by the federal 
agency or agencies required or permitted by federal law to establish 
the regulations. 

(e) Subject to Section 25611, the Department of the Culifornia 
Highway Patrol, after consulting with the department, shall adopt 
regulations specifying the time at which shipments may occur and 
the routes which are to be used in the transportation of cargoes of 
hazardous radioactive materials, as those materials are defined in 
regulations of the department. 

SEC. 74. Section 25803 of the Health and Safet)' Code is amended 
to read: 

25803. Rules and regulations adopted under this chapter shall be 
~dopted in uccord:mce with Ch~pter 3.5 (commencing with Section 
11340) of Part l of Division 3 of Title 2 of the Government Code, and 
Sections 25733 and 25734 of this code. 

SEC. 75. Section 28744 of the Health and Safely Code is amended 
to read: 

28744. The term "hazardous substance" shall not apply to any of 
the following: 

(a) Foods, drugs, or cosmetics subject to the Federal Food, Drug, 
and Cosmetic Act (52 Stat. 1040) or Division 21 (commencing with 
Section 26000) of this code. 

(b) Substances intended for use as fuels when stored in containers 
and used in the heating, cooking, or refrigeration svstem of a house. 

(c) Source material, special nuclear material, or byproduct 
material, as defined in the Atomic Energy Act of 1954 (68 Stat. 919), 
as amended, and regulations issued pursuant thereto b\' the Atomic 
Energy Commission. 

(d) Fertilizing materials regulated by Chapter 5 !commencing 
with Section 14501) of Division 7 of the Food and Agricultural Code. 

(e) Livestock remedies regulated by Chapter 4 (commenci1,1g 
with Section 142.00) of Division 7 of the Food and Agricultural Coo e. 

(f) Economic poisons regulated by Chapter 2. (commencing with 
Section 1.2751) of Division 7 of the Food and :\.gricultural Code, 
except as provided in Section 2.8744.1. 

(g) Economic poisons subject to the Federal Insecticide, 
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Fungicide, and Rodenticide Act (61 Stat. 163), except as provided in 
Section 28744.1. 

(h) Injurious substances as defined and regulated by Article 112 
(commencing with Section 5225) of Group 16 of Subchapter 7 of 
Chapter 4 of Title 8 of the California Administrative Code. 

SEC. 76. Section 30001 of the Health and Safety Code is amended 
to read: 

30001. Unless the provisions or the context otherwise requires, 
these definitions, rules of construction, and general provisions shall 
govern the construction of this chapter. As used in this chapter: 

(a) "Department" means the State Department of Health 
Services. 

(b) "Household substance" means any substance which is 
customarily produced or distributed for saie ior consumption or use, 
or customarilj• stored by individuals in or about the household and 
is one of the following: 

(I) A hazardous substance as that term is defined in Section 28743. 
(2) A food, drug, or cosmetic, as those terms are defined in 

Sections 26012, 26010, and 26005, which (i) is toxic, (ii) is corrosive, 
(iii) is an irritant, (iv) is a strong sensitizer, (v) is flammable or 
combustible, or (vi) generates pressure through decomposition, 
heat, or other means; if it may cause substantial personal injury or 
substantial illness during or as a proximate result of any customary 
or reasonably foreseeable handling or use, including reasonably 
foreseeable ingestion by children. 

(3) A substance intended for use as fuel when stored in a portable 
container and used in the heating, cooking, or refrigeration system 
of a residential dwelling. 

(c) "Package" means the immediate container or wrapping in 
which any household substance is contained for consumption, use, or 
storage by individuals in or about the household, and, for purposes 
of household substances, also means any outer container or wrapping 
used in the retail display of any such substance to consumers. 

"Package" does not include the following: 
(1) Any shipping container or wrapping used solely for the 

transportation of any household substance in bulk or in quantity to 
manufacturers, packers, or processors, or to wholesale or retail 
distributors thereof . 

(2) Any shipping container or outer wrapping used bv retailers to 
ship or deliver any household substance to consumers u~less it is the 
only container or wrapping. 

(d) "Special packaging" means packaging that is designed or 
constructed to be significantly difficult for children under five vears 
of age to open or obtain a toxic or harmful amount of the substance 
contained therein within a reasonable time and not difficult for 
normal adults to use properly, but does not mean packaging which 
all such children cannot open or obtain a toxic or harmful amount of 
within a reasonable time. 

(e) "Labeling" means all labels and other written, printed, or 
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graphic matter upon anv household substance or its package, or 
accompanying the substance. 

If) "Federal act" means the "Poison Prevention Packaging Act of 
1970" 115 U.S.C. § 1471 et seq.). 

SEC. 77. Section 30002. of the Health and Safet)· Code is amended 
to read: 

30002. The department shall, pursuant to Chapter 3.5 
I commencing with Section 11340) of Part 1 of Division 3 of Title 2 
of the Government Code, adopt regulations establishing standards 
for the special packaging of any household substance in accordance 
with the provisions of this chapter if the regubtions do not differ in 
>e1ustance or proscribe or require conduct which differs from the 
provisions of the federal act or regulations issued pursuant to the 
federal act and if the depurtment finds as follows: 

(a) The degree or nature of the hazard to children in the 
availabilit)' of the substance, by reason of its packaging, is such that 
special packaging is required to protect children from serious 
personal injury or serious illness resulting from hundling, using, or 
ingesting the substance. 

(b) The special packaging to be required by the stundard is 
technically feusible, pr~cticable, und appropriate for the substance. 

SEC. 78. Section 32130.7 of the Health and Safetv Code is 
repealed. The repeal of this section shall not uffect the validity of any 
loan, indebtedness, or obligation incurred. or anv agreement entered 
into pursuant to Section 32130.7 of the Health and Safety Code, prior 
to October 1, 1961. 

SEC 79. Section 39601 of the Health and Safct)' Code is amended 
to read: 

39601. (a) The state board shall adopt standards, rules, and 
regulations in accordance with the provisions of Chapter 3.5 
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 
of the Government Code, necessary for the proper execution of the 
powers unci duties granted to, and imposed upon, the state board by 
this division and by any other provision of law. 

(b) The state board, by rules and regulations, may revise the 
definitions of terms set forth in Chapter 2 (commencing with Section 
39010) of Part 1 in order to conform those definitions to federal laws 
and rules and regulations. 

(c) The standards, rules, and regulations adopted pursuant to this 
section shall. to the extent consistent with the responsibilities 
imoosed uncier this division, be consistent with the state goal of 
pr~viding a decent home and suitable living environment for every 
Californian. 

SEC. 80. Section 50701 of the Health and Safet)· Code is amended 
to read: 

50701. There is herebv created in the State Treasurv the Land 
Purchase Fund. All m~ney in the Land Purchase Fund is 
continuously appropriated to the department for the purpose of 
making loans to eligible sponsors of assisted housing For land 
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purchase costs incurred by them in connection with the provision of 
housing for low-income persons in rural areas. 

All interest, dividends, and pecuniary gains from investments or 
deposits of moneys in the loan fund shall accrue to the fund 
notwithstanding Section 16305.7 of the Government Code. 

There shall be paid into the fund all of the following: 
(a) Any moneys app~opriated and made available by the 

Legislature for purposes of the fund. 
(b) Any moneys which the department receives in repayment or 

return of loans made from the fund, including any interest thereon. 
(c) Any other moneys which may be made available to the 

department for the purposes of this chapter from any other source 
or sources. 

SEC. 81. Sectiur; ElQC~ vf ~i-,c. }!culth ;;.nd Safetv Code is amended 
to read: . · 

51005. The agency shall, within 90 days following the close of each 
tiscal year, submit an annual report of its activities under this division 
for the preceding year to the Governor, the Secretary of the 
Business, Transportation and Housing Agency, the Director of 
Housing and Community Development, the Treasurer, and the 
Legislature. Within 90 days following the close of each fiscal year, the 
agency shall also submit an annual report to the Joint Legislative 
Budget Committee. Each report shall set forth a complete operating 
and financial statement of the agency during the concluded fiscal 
year. The report shall specify the number of units assisted, the 
distribution of units among the metropolitan, nonmetropolitan, and 
rural areas of the state, and shall contain a summarv of statistical data 
relative to the incomes of households occupying ·assisted units. the 
monthly rentals charged to occupants of rental housing 
developments, and the sales prices of housing developments 
purchased during the previous fiscal year by housing sponsors who 
are persons or families of low or moderate income. The report shall 
also include a statement of accomplishment during the previous year 
with respect to the agency's progress, priorities, and affirmative 
action efforts. The agency shall specifically include in its report on 
affirmative action goals, statistical data on the numbers and 
percentages of minority sponsors, developers, contractors, 
subcontractors, suppliers, architects, engineers, attorneys, mortgage 
bankers or other lenders, insurance agents and managing agents. 
The agency shall cause an audit of its books and accounts with respect 
to its activities under this division to be made at least once during 
each fiscal year by an independent certified public accountant and 
the agency shall be subject to audit by the Department of Finance 
not more often than once each fiscal vear. 

Commencing with fiscal year 1981-82, the agency shall include in 
its annual report information with respect to the number of 
manufactured housing units assisted by the agency. 

Within 90 days following receipt of the agency's annual report, the 
Jomt Legislative Budget Committee shall submit a report on the 
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agency's activities under this division to the Legislature. 
SEC. 82. Section 51050 of the Health and Safety Code is amended 

to read: 
51050. The agency shall have all of the following powers: 
(a) To sue and be sued in its own name. 
(b) To have an official seal and to alter the same at pleasure. 
(c) To have perpetual succession. 
(d) To maintain offices at such place or places within the state as 

it may designate. 
(e) To adopt, and from time to time amend and repeal, by action 

of the board, rules and regulations, not inconsistent with this part, to 
carry into effect the powers and purposes of the agency and the 
conduct of its business. Hules and regulations of the agency shall be 
adopted, amended, repealed, and published in accordance with 
Chapter 3.5 (commencing with Section 11340) of Part l of Division 
3 of Title 2 of the Government Code. With respect to regulations in 
areas specified in Section 50462, the agency may propose regulations, 
but those regulations shall become effective only upon concurrence 
of the Secretary of the Business, Transportation and Housing 
Agency, or the secretary's designated representative, or the Director 
of Housing and Community Development. 

(f) Notwithstanding any other provision of law, to make and 
execute contracts and all other instruments necessary or convenient 
for the exercise of its powers and functions under this part with any 
governmental agency, private corporation or other entity, or 
individual, and to contract with any local public entity for processing 
of any aspect of financing housing developments. Contracts made or 
executed under the :mthority of this part shall not be subject to any 
provision of law requiring competitive bidding, but the agency shall 
tal(e into consideration any applicable state policies respecting 
competitive bidding prior to letting a contract on a negotiated bid. 

In exercising the powers set forth in this subdivision, the agency 
shall be subject to any applicable provisions of law requiring the 
supervision or approval of another division or officer of state 
government, except with respect to the following, which shall be 
exempt from these requirements: 

(1) Contracts and instruments made or executed in connection 
with the issuance or marketing of the agency's bonds, including 
procurement of financial consultants, underwriters, actuaries, bond 
counsel, and computer and printing services related to the issuance 
or marketing of the bonds. 

(2) Contracts and instruments relating to protection of the 
security interests of holders of the agency's bonds or the 
management, acquisition, or disposition of any property, funds, 
assets, or loans that are either acquired with the proceeds of any 
bonds or pledged or held in trust for the benefit of holders of the 
agency· s bonds. 

(3) Contracts and instruments made or executed pursuant to 
Chapter 5 (commencing with Section 5ll.OO). 
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(g) To acquire real or personal prope:ty_, or any interest therein, 
on either a temporary or long-term basts m tts own name by gtft, 
purchase, transfer, foreclosure, \.ease, option, or otherwise, including 
easements or other incorporeal rights in property. 

(h) To hold, sell, assign, lease, encumber, mortgage, or otherwise 
dispose of any real or personal property or any mterest therem; to 
hold, sell, assign, or otherwise dispose of any mortgage mterest 
, wned by it, under its control or custody, or in its possession; and, as 
applicable, to do any of the acts specified in this subdivision by public 
or private sale, with or without public bidding, notwithstandmg any 
other provision of law. . · 

(i) To release or relinquish any right, title; claim, lien, interest, 
easement, or demand however acquired, including any equity or 
right of redemption in real property foreclosed by it. 

Ul To determine the terms and conditions of any mortgage 
instrument, deed of trust, or promissory note used or executed in 
conjunction with the financing of any housing development. 

(k) To employ architects, engineers, attorneys, accountants, 
housing construction and financial experts, and such other advisers, 
consultants, and agents as may be necessary in its judgment and to 
fix their compensation. 

(/) To provide advice, technical information, and consultative 
and technical service in connection with the financing of housing 
developments pursuant to this part. 

(m) To procure insurance against any loss in connection with its 
property and other assets, including mortgages and mortgage loans, 
in such amounts and from such insurers as it deems desirable. 

(n) To establish, revise from time to time, and charge and collect 
fees and charges in connection with loans made by the agency. 

(o) To borrow money and issue bonds, as provided in this part. 
(p) To enter such agreements and perform such acts as are 

necessary to obtain federal housing subsidies for use in connection 
with housing developments. 

(q) To provide bilingual staff in connection with services of the 
department and make available agency publications in a language, 
other than English, where necessary to effectively serve all groups 
for which those services or publications are made available. 

(r) To require any individual, corporation, or other legal entity 
operating, managing, or providing maintenance services for a 
housing development or a residential structure to maintain a current 
certificate of qualification developed and approved by the agency. 

(s) To do any and all things necessary to carry out its purposes and 
exercise the powers expressly granted by this part. 

SEC. 83. Section 1190 of the Insurance Code is amended to read: 
1190. Any domestic incorporated insurer, which maintains in 

cash on hand or on deposit in a national or state bank, or in securities 
specified in Article 3 (commencing with Section 1170), an amount 
equal to its required minimum paid-in capital, may invest the 
remainder of its assets in the purchase of, or loans upon the securities 
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set forth in this article. The investments are known as excess funds 
investments and are subject to the restrictions set forth in this article. 

SEC. 84. Section 1210 of the Insurance Code is amended to read: 
1210. (a) Any admitted insurer, after investing an amount equal 

to its required minimum paid-in capital in securities specified in 
Article 3 (commencing with Section ll70), may make such 
investments as it may see fit in the purchase of, or loans upon, 
properties and securities other than or in addition to or in excess of 
those set forth in Articles 2 (commencing with Section 1150), 3 
(commencing with Section 1170) and 4 (commencing with Section 
1190) of this chapter. investments under this section shall not exceed, 
in the. aggregate, the lesser of any of the following: 

( l) F!·.'~ ;=:2.:2.::~~· :;[ ~!-. .: ~".;uTcl'.i admitted :l.Ssets. 
(2) Fifty percent of the excess of admitted assets over the sum of 

capital paid-up, liabilities and the surplus required by subdivision (a) 
of Section 700.02. The percentage or dollar value of admitted assets 
and capital paid-up and liabilities shall be determined by the 
insurer's last preceding annual statement of conditions and affairs 
made as of the preceding December 31st and which has been filed 
with the commissioner pursuant to law. The investments shall be 
subject to the provisions of Sections 1153.5, 1154, 1200, 1201, and 1202 
as if they were excess funds investments. This section shall apply to 
an insurer other than life only if the insurer has aggregate capital and 
surplus of at least ten million dollars ($10,000,000). 

(b) An investment originally made by an insurer pursuant to this 
section which subsequently meets the requirements of an 
investment contained in Article 2 (commencing with Section 1150), 
3 (commencing with Section ll70) or 4 (commencing with Section 
1190) may, at the election of the insurer, be considered to be held 
pursuant to any provision contained in those articles. 

SEC. 85. Section 1350 of the Insurance Code is amended to read: 
1350. The commissioner shall issue a certificate of authoritv to the 

attorney upon compliance with the requirements of this chapter, and 
the payment of the application fee prescribed by Article 3 
(commencing with Section 699) of Chapter 1 of Part 2 of Division l. 
The certificate shall authorize the making, by the attorney, of 
contracts of insurance under this chapter. It shall also specify all of 
the following: 

(a) The classes of insurance to be effected. 
(b) The name of the attorney. 
(c) The location of the principal office. 
(d) The name under which the contracts of insurance are issued. 
SEC. 86. Section 10499 of the insurance Code is amended to read: 
10499. The commissioner may .at any time notify any person 

possessing a certificate of exemption that the commissioner has 
grounds to believe that it is violating any of the applicable provisions 
of this code or is not operating in strict conformity with the 
documents filed with the commissioner as a basis of its application for 
the certificate of exemption. The notice shall fix the time and place 
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for hearing at which the person notified may appear and show cause 
whv the commissioner should not revoke its certificate of exemption. 
Th~ time fixed shall not be less than 15 nor more than 60 days after 
date of the notice. 

At the time and place specified in the notice and order to show 
cause, the commissioner shall hold a hearing at which the possessor 
of a certificate of exemption may present evidence to show that it is 
not violating any applicable provision of this code, and that it is 
operating in conformity with the documents which were filed as a 
basis for the certificate of exemption. lf after the hearing the 
commissioner finds the evidence shows that the operations of the 
person are in violation of any of the applicable provisions of this code, 
or are !!"! ,.~i"lnrion of the documents upon which its application for 
certificate of exemption was based, the cormrrissioner shall revoke 
the certificate of exemption and the person whose certificate of 
exemption is thus revoked shall cease the transaction of life and 
disability insurance until it procures a new certificate of exemption 
or a certificate of authority under other provisions of this code. 

This article does not prevent the commissioner from acting and 
bringing proceedings under Article 14 (commencing with Section 
1010) of Chapter 1 of Part 2 of Division 1, if grounds exist for the 
institution of such proceedings with respect to any person 
transacting life or disability insurance either with or without a 
certificate of exemption. 

SEC. 87. Section 10500 of the Insurance Code is amended to read: 
10500. Every person not expressly exempted by the provisions of 

this code that transacts life or disability insurance without a valid and 
unrevoked certificate of authority or without a valid and unrevoked 
certificate of exemption issued pursuant to this article is guilty of a 
misdemeanor. Every employee, officer, or agent of any person who 
knowingly assists any person in the transaction of insurance in 
violation of the provisions of this code, is guilty of a misdemeanor . 

SEC. 88. Section 10507.2 of the Insurance Code is amended to 
read: 

10507.2. An investment return assurance policy evidencing such 
insurance, shall not be issued or delivered in this state until a copy 
of the form thereof is filed with the commissioner, the fees required 
by Section 12973.9 are paid, and the commissioner has given v.Titten 
approval of the form. 

SEC. 89. Section 11512.1 of the Insurance Code, as added by 
Chapter 1594 of the Statutes of 1982, is amended and renumbered to 
read: 

11512.11. A plan shall provide gToup contractors with a current 
roster of institutional and professional providers under contract to 
provide services at alternative rates under their gTOup contract, and 
shall also make such a roster available for public inspection, during 
regular business hours, at the plan"s home office or principal place 
of business in this state. 

SEC. 90. Section 11512.2 of the Insurance Code as added bv , . 
Vol. I \9-4446 
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Chapter 558 of the Statutes of 1981, is amended and renumbered to 
read: 

11512.195. A hospital service plan contract which is written or 
issued tor delivery outside California in a state the laws of which 
require recognitio.n of ps)'cbologists licensed in such state for services 
performed within the scope of psycbological practice shall not be 
deemed to prohibit the insured from selecting a psychologist 
licensed in Calirornia to perform services in California which are 
covered under the terms of the policy even though such psychologist 
is not licensed in the state in which the insurance is written or issued 
for delivery. 

SEC. 91. Section 11512..21 of the Insurance Code is amended to 
read: 

11512.2.1. Every group hospital serv1ce contract issued or issued 
for delivery or amended in !:his st;~te after January l, 1977, shall 
comply with the requirements of Article 1.5 (commencing with 
Section 1012.8) of Chapter l. 

SEC. 92. Section 11512.2.5 of the Insurance Code is amended to 
reacl: 

11512.25. (a) Anv hospital service contract issued to a 
corporation, copartnership, or individual employer eligible for group 
hospital service contracts pursuant to Section 11512.2 may also 
provide that "emplovees" shall include the officers, managers. and 
employees of subsidiarv or a!Ti1i<ttecl corporations, and the individual 
proprietors, partners, and ernplovees of ctffiliatecl individuals :mel 
firms, when the business of the subsidiary or affiliated corporcttions, 
Firms, or individuals, is controlled by the holder of the hospital 
service contract through stock ownership, contract, or otherwise, or 
when the holder of the hospital service contract is controlled by 
affiliated corporations, firms, or individuals through st·ock ownership, 
contract, or otherwise. 

(b) Nothing contained herein shall permit any person other than 
:m officer, manager, or employee for compensation of the holder of 
the hospital service contract or of one or more of the individuals, 
firms, or corporations specified in subdivision (a) to be covered 
under a group hospital service contract. 

SEC. 93. Section 1152.7 of the Insurance Code is amended to read: 
11527. The commissioner shall examine the plan submitted 

under subdivision (c) of Section 11526. The commissioner shall not 
approve the pian unless in the commissioner's opinion the rights and 
interests of the insurer, its policyholders, and shareholders are 
protected and the commissioner is satisfied that the plan will be fair 
~nd equitable in its operation. 

SEC. 94. Section 11528 of the Insurance Code is amended to read: 
11528. The election prescribed by subdivision (d) of Section 

ll52Ei, shall be called by the board of directors or the president and 
every policvholder of the class or classes for whose benefit the stock 
is to be acquired, whose insurance shall have been in force for nt least 
one vear prior to the election shall have one vote, regardless of the 
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number of policies or amount of insurance the policvholder holds, 
and regardless of whether the policies are policies of life insurance 
or policies of disnbilitv insurance. Notice of the election shall be given 
to policyholders entitled to vote by mail from the, principal office of 
the insurer :tt least 30 days pnor to the date set tor the elect1on, 1n 
a se:tled envelope, postage prepaid, addressed to the polic\'holder at 
that person ·s last known address. 

Voting sh:tl\ be by one of the following methods: 
(a) At a meeting of those policyholders, held pursuant to the 

notice, by ballot in person or by proxy. 
(b) If not by the method described in subdivision (a), then b~, 

mail pursu:mt to a procedure and on forms to be prescribed by the 
olan. 
· The election shall be conducted under the direction and 
supervision of three impartial and disinterested inspectors appointed 
uy '''"' ;.,;;;rcr and approved by the commissioner. In case anv person 
appointed as inspector fails to appear at the meering u• ;;,;;:; c~ 
refuses to act at the election, the vacancy, if occurring in advance of 
the convening of the meeting or in adv:mce of the opening of the 
mail vote, mcty be filled in the manner prescribed for the 
appointment of inspectors :mel, if occurring at the meeting or during 
the canvass of the mail vote, may be Filled by the person acting as 
chairperson of the meeting or designated for that purpose in the 
plan. The decision, act, or certificate of a majority of the inspectors 
shall be effective in all respects as the decision, act, or certificate of 
all. The inspectors of election shall determine the number of 
policyholders, the voting power of each, the polic~·holdcrs 
represented at the meeting or voting by mail, the existence of ;I 

quorum, and the authenticity, validity, and effect of proxies. They 
shall receive votes, hear cmd determine all challenges and questions 
in any way arising in connection with the right to vote, count and 
tabulate all votes, determine the result, and do such other :1cts as arc 
proper to conduct the vote with fairness to all policvholcic>rs. Thc> 
inspectors of election shall, before commencing performance of lhc>ir 
duties, subscribe to and file with the insurer and with the 
commissioner an o;~th that they, md each of them, will perform their 
duties impartially, in good Faith, to the best of their ability and as 
expeditiously as is practicable. On the request of the insurer. the 
commissioner, a policyholder or his or her proxy, the inspectors shall 
malce a report in writing of any challenge or question or mutter 
determined bv them and execute a certificate of anv fact found bv 
them. They shall also certify the result of the vote to .the insurer and 
to the commissioner. Any report or certificate made bv them shall 
be prima fucie evidence of facts stated therein. Ah necessarv 
expenses incurred in connection with the election shall be paid b;· 
the insurer. For the purpose of this section, a quorum shall consist of 
5 percent of the oolicvholders of the insurer entitled to vote at the 
election. , . 

SEC. 95. Section 11555.2 of the Insurance Code is amended to 
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read: 
1155.5.2. Each insurer transacting insurance covering liabilit-y for 

mnlpractice of anv person licensed under the Dental Practice :\ct 
(Chapter 4 (commencing with Section 1600) of Division 2 of the 
Business :md Professions Code), or under the Medical Practice Act 
(Chupter 5 (commencing with Section 2000) of Division 2 of the 
Business and Professions Code), shall report :Ill of the following 
statistics to the commissioner, by profession and bv medical specialty, 
on a date to be set by the commissioner, but not later th:m T ulv l.st 
of each calendar vea.r: · · 

(") ThP. t·ot·al n'um ber of doctors written during the immediately 
preceding calendar )'ear. 

(b) The total amount of premiums received from insureds, oath 
written and earned (as reported in the annual statement), during 
the immc'diatel)' preceding calendar year. 

I c) The number of claims reported to the insurer for the first time 
separately by the year the claim occurred, and the number of claims 
reported closed during ll previous calendar year which were 
reopened separately by the year clnim occurred. 

(c\) The tornl number of claims outstanding, together with the 
monetar)' amount reserved for loss and alloc:1ted loss expense, in the 
annual statement as of December 31 of the calendar vear next 
preceding, separately stated by the year the cl:tim occur~ed. 

(e) ( l.) The number of claims closed with payment to the 
claimant during the calendar year next preceding, to oe reported by 
the ye:tr the claim occurred, (2.) the total monetary amount paid 
thereon, reported by the year the claim occurred, and (3) the total 
allocated loss expense pnid thereon, reported by the vca.r the claim 
occurred. 

(f) The monetary amount paid on claims during the calendar year 
next preceding, to be reported separately by the year the claim 
oecurred, with allocated loss expense paid, to be reported separately 
bv the vear the claim occurred. 

·(g) The number of claims closed without payment to the claimant 
during the calendar year next preceding, by the year the claim 
occurred, and the allocated loss expense paid thereon, separately by 
the vear the claim occurred. 

(h) The monetarv amount reserved in the annual statement for 
the calendar year next preceding on claims incurred but not 
reoorted to the insurer. 

·(i) The number of lawsuits filed against the insurer's insureds, and 
the number of doctors included therein, during tbe calendar year 
next preceding, to be separately reported by the year the claim 
occurred. 

0) A distribution by size of payment for those claims closed 
during the calendnr year next preceding, showing the number of 
claims and total nmount paid for each monetary category, as 
determined by the. commissioner. 

SEC. 96. Section 12.762 of the Insurance Code is amended to re:;d: 
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12762. (a) A home protection contract shall specify, in clear and 
conspicuous terms, the following information: 

(1) Each of the appliances, systems and components covered by 
the contract. 

(2) All exclusions and limitations respecting the extent of 
covemge. . . . 

(3) The period during which the contract w1ll remmn 1n effect, 
the protection contract fee and the renewal terms, 1f any. 

(4) With respect to the performance of services by the home 
protection compuny, all of the following: 

(A) The services to be performed by the company and the terms 
and conditions of such performance. 

(B) The service fee or fees. if any, to be charged for such services. 
(C) All limitations respecting the performance of services, 

including uny restrictions as to the time period when or geographical 
area within which services may be requested or will be performed. 

(D) A statement that services will be performed upon telephonic 
request therefor to the company, without any requirement that 
claim forms or applications be filed prior to the rendition of service. 

(E) A representation thut services will be initiated by or under 
the direction of the comp:my within 48 hours after request is made 
for such services by ;my person entitled to make such request under 
the contract, or the agent of such person. 

(b) The commissioner may adopt, pursuant to Chapter 3.5 
(commencing with Section 11340) of Part l of Division 3 of Title 2 
of the Government Code, such reasonable regulations as muy be 
necessary to m;1ke more specific the provisions of this section. Those 
regulnti~ns muv also establish such other contrc1ct form st;J.ndards and 
requirements as the commissioner muy deem necessary und 
appropri;J.te in the public interest. However, this section docs not 
authorize the commissioner to specify those appliances, systems, or 
components which must be covered by a home protection contract 
except to the extent necessary to guarantee the equity of the 
exclusions from coverage offered or provided under a contract, or to 
the extent necessary to avoid illusory coverage due to the nature or 
extent of exclusions from the con tract. 

SEC. 97. Section 51 of the Labor Code is amended to read: 
51. The department shall be conducted under the control of an 

executive officer known as Director of Industrial Relations. The 
Director of Industrial Relations shall be appointed by the Governor 
with the advice and consent of the Senate and hold office at the 
pleasure of the Governor and shall receive an annual salary provided 
for by Chapter 6 (commencing with Section 11550) of Part 1 of 
Division 3 of Title 2. of the Government Code. 

SEC. 98. Section 103 of the Labor Code is amended to read: 
103. The Labor Commissioner shall, to the extent provided for by 

any reciprocal agreement entered into pursuant to Section 64, or by 
the laws of anv other state. maintain actions in the courts of the other 
state for the c'ollection of the claims for wages, judgments, and other 
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dem~nds and may assign the claims, j'udgments, and demands to the 
labor department or agency of the other state for collection to the 
extent that they may be permitted or provided for by the laws of that 
state or by reciprocal agreement. 

SEC 99. Section 1144 of the Labor Code is amended to read: 
1144. The board m:.t)' from time to time make. amend, and 

rescind, in the manner prescribed in Chapter 3.5 (commencing with 
Section i 1340) of Part l or Division 3 or Title 2 of the Government 
Code, such rules and regubtions as may be necessary to carry out this 
part. 

SEC. 100. Section 1700.35 ~r c!~c !.._::.\:,c,- C:cc!-c !o ::.!"!,-c!·!ded to read: 
1700.36. No talent agency shall accept anv application for 

employrnent rnade by or on behalf or :my minor, as defined by 
"ubdivision (c) of Section 1286. or shall place or assist· in pL1cing any 
such minor in any emplovment whatever in violation of Part 4 
(commencing with Section ll7l). 

SEC 101. Section 1720.3 of the Labor Code is amended to read: 
1720.3. For the limited purposes of Article 2 (commencing with 

Section 1770), "public works" also means the hauling of refuse from 
a public works site to an outside disposal location, with respect to 
contracts involving any state agenC)', including the California State 
Universitv and the Universitv of California. 

SEC. !OZ. Section 4650.5 ~f the Labor Code is amended to read: 
4650.5. Notwithstanding Section 4650. in the case of state civil 

service emplovees, employees of the Regents of the University of 
California, and employees of the Board of Trustees of the California 
State Universitv, the disabilitv pavment shall be made from the first 
d:1y the injured emplo)•ee lea.ves ;,_,ork as n result of the injur)', if the 
injury is the result of a criminal act of violence against the employee. 

SEC. 103. Section 4700 of the Labor Code is amended to read: 
4700. The death of an injured employee does not affect the 

liability of the employer under Articles 2 (commencing with Section 
4600) and 3 (commencing with Section 4650). Neither temporary 
nor permanent disabilitv payments shall be made for any period of 
time subsequent to the death of the emplovee. Any accrued and 
unpaid compensation shall be p<Jid to the dependents, or, if there are 
no dependents, to the personal representative of the deceased 
emplovee or heirs or other persons entitled thereto, without 
administration. 

SEC. 104. Section 4702 of the Labor Code is amended to rend: 
4702. Except as otherwise provided in this section and in Sections 

4553, 4554, 4557, and 4558, the death benefit in cases of total 
dependency, when added to all accrued disability indemnitv, shall be 
as follows: 

(a) ln the case of two or more total dependents and regardless of 
the number of partial dependents, eighty-Five thousand dollars 
(:1:85,000), if the injurv resulting in death occurred on and after 
1 emu arv 1, 1983, or ninetv-fi ve thousand dollars ( $95 ,000) , if the inj ur)' 
.occurr~d on and after _ianuary 1, 1984. 
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(b) In the case of one total dependent and one or more partial 
dependents, sixty thousand dollars ($60,000), if the injury resulting 
in death occurred on and after January 1, 1983, or seventy thousand 
dollars ($70,000), if the injury occurred on and after January 1, 1984, 
plus four times the amount annually devoted to the support of the 
partial dependents, but not more than a total of eighty-five thousand 
dollars ($85,000), if the injury resulting in death occurred on and 
after January 1, 1983, or ninety-five thousand dollars ($95,000), if the 
injury occurred on and after January 1, 1984. 

(c) In the case of one total dependent and no partial dependents, 
sixty thousand dollars ( $60,000), if the injury resulting in death 
occurred on u.nd :.!.ftpr JanuarY l, 1983, or seventy thousand dollars 
($70,000), if the injury ·occurred on and after January 1, 1984. 

(d) In the case of no total dependents and one or more partial 
dependents, four times the amount annually devoted to the support 
of the partial dependents, but not more than a total of sixty thousand 
·dollars ($60,000), if the injury resulting in death occurred on and 
after January 1, 1983, or seventy thousand dollars ($70,000) if the 
injury occurred on and after January 1, 1984. 

The death benefit in all cases shall be paid in installments in the 
same manner and amounts as temporary disability indemnity, 
payments to be made at least twice each calendar month, unless the 
appeals board otherwise orders . 

Disability indemnity shall not be deducted from the death benefit 
and shall be paid in addition to the death benefit when the original 
injury resulting in deu.th occurs after September 30, 1949. 

Every computation made pursuant to this section shall be made 
only with reference to death resulting from an original injury 
sustained on and after January l, 1983. However, all rights presently 
existing under this section shall be continued in force. 

SEC. 105. Section 4706.5 of the Labor Code is amended to read: 
4706.5. (a) Whenever any fatal injury is suffered by an employee 

under such circumstances as to entitle the employee to 
compensation benefits, but for his or her death, and the emolovee 
does not leave surviving any person entitled to a dependency. death 
benefit, the employer shall pay a sum to the Department of 
Industrial Relations equal to the total dependency death benefit that 
would be payable to a surviving spouse with no dependent minor 
children. 
, (b) Where the deceased employee leaves no surviving 
oependent, personal representative, heir, or other person entitled to 
the accTUed and unpaid compensation referred to in Section 4700, 
the accrued and unpaid compensation shall be paid by the employer 
to the Department of Industrial Relations. 

(c) The payments to be made to the Department of Industrial 
Relations, as required by subdivisions (a) and (b), shall be deposited 
m the General Fund and shall be credited, as a reimbursement, to 
any appropriation to the Department of Industrial Relations for 
payment of the additional compensation for subsequent injury 
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provided in Article 5 (commencing with Section 4750), in the fiscal 
year in which the Controller·s receipt is issued. 

(d) The pavments to be made to the Department of Industrial 
Relations, as required by subdivision (a), shall be paid to the 
department in a lump sum in the manner provided in subdivision (b) 
of Section 510 l. 

(e) The Department oflndustrial Relations shall keep a record of 
all payments clue the state under this section, and shall takt; such 
steps as may be necessary to collect·those amounts. 

(f) Each employer, or the employer·s insurance carrier, shall 
notify the administrative director, in such form as the administrative 
directo.- ;;J<;j· p:-:;~::~i!:::e, c::F <:c>-:>h <:!"'.!p!oyee death, except when the 
employer has actual knowledge or notice that the deceased 
emplovec left a surviving dependent. 

(g) When, after a reasonable search, the employer concludes that 
the deceased employee left no one surviving who is entitled to a 
dependency death benefit, and concludes that the deilth was under 
such circumstances as to entitle the employee to compensation 
benefits, the employer may voluntarily make the payment referred 
to in subdivision (a). Payments so made shall be construed as 
payments made pursuant to an appeals board findings and award. 
Thereafter, if the appeals board finds that the deceased emplovee 
did in fact leave a person surviving who is entitled to a dependency 
death benefit, upon that finding, all payments referred to in 
subdivision (a) which have been made shall be forthwith returned 
to the employer, or if insured, to the employer·s workers' 
compensation carrier that indemnified the emplover for the loss. 

SEC. 106. Section 4721 of the Labor Code is amended to read: 
4721. The surviving spouse or dependent minor children of an 

elected public official who is killed by assassination shall be entitled 
to a special death benefit which shall be in addition to any other 
benefits provided for by this division or Division 4.5 (commencing 
with Section 61 00). 

SEC. 107. Section 4723 of the Labor Code is amended to reacl: 
4723. The person or persons to whom the special death benefit is 

payable pursuant to Section 4722 shall, within one vear of the date 
of death of the elected public official, choose either of the following 
benefits: 

(a) A.n annual benefit equal to one-half of the average annual 
salary paid to the elected public official in his or her elected capacity, 
less credit for any other death benefit provided for under existing 
law or by public funds, except benefits payable pursuant to this 
division or Division 4.5 (commencing with Section 6100). Payments 
shaH be paid not less frequently than monthlv, and shall be paid from 
the date of death until the spouse dies or remarries, or until the 
youngest minor dependent child reacbes the age of 18 years, 
whichever occurs bst. If payments are being made to a dependent 
parent or parents they shall continue during dependency. 

(b) A lump-sum benefit of one hundred fifty thousand dollars 
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($150,000), less any other death benefit provided for under existing 
law or by public funds, except benefits payable pursuant to this 
division or Division 4.5 (commencing with Section 6100). 

SEC. 108. Section 4903.2 of the Labor Code is amended to read: 
4903.2.. Where a lien claimant is reimbursed pursuant to 

subdivision (!) or (g) of Section 4903 or Section 4903.1, for benefits 
paid or services provided, the appeals board may award an attorney's 
fee to the applicant's attorney out of the lien claimant"s recovery if 
the appeals board determines that all of the follmving occurred: 

(a) The lien claimant received notice of all hearings following the 
filing of the lien and received notice of intent to award the 
applicant"s attorney a fee. 

(b) An attorney or other representative of the lien claimant did 
not participate in the proceedings before the appeals board with 
respect to the lien claim. 

(c) There were bona fide issues respecting compensability, or 
respecting allowability of the lien, such that the services of an 
attorney were reasonably required to effectuate recovery on the 
claim of lien and were instrumental in effecting the recovery. 

(d) The case was not disposed of by compromise and release. 
The amount of the attorney"s fee out of the lien claimant's 

recovery shall be based on the extent of applicant's attorney's efforts 
on behalf of the lien claimant. The ratio of the amount of the 
attorney's fee awarded against the lien claimant's recovery to that 
recovery shall not exceed the ratio of the amount of the attornev's 
fee awarded against the applicant's award to that award. · 

SEC. 109. Section 5455 of the Labor Code is amended to read: 
5455. Nothing in this chapter shall prohibit any party from filing 

an application for benefits under this division. In any proceeding 
pursuant to such application, the admissibility of written evidence or 
reports submitted by any party pursuant to this chapter, or Section 
5502, shall be governed by Chapter 5 (commencing with Section 
5700). 

SEC. llO. Section 5600 of the Labor Code is amended to read: 
5500. The appeals board may, upon the filing of an application by 

or on behalf of an injured employee, the employee's dependents, or 
any other party in interest, direct the county clerk of anv county to 
issue writs of attachment authorizing the sheriff to 'attach the 
property of the defendant as security for the pavment of any 
compensation which may be awarded in any of the following cases: 

(a) In any case mentioned in Section 415.50 of the Code of Civil 
Procedure. 

(b) Where the employer has failed to secure the payment of 
compensation as required by Article 1 (commencing with Section 
3700) of Chapter 4 of Part 1. 

The atta,chment shall be in an amount fixed b~· the appeals board, 
not exceeamg the greatest probable award against the defendant in 
the matter. 

SEC. 111. Section 6304.4 of the Labor Code is amended to read: 
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6304.4. A prisoner engaged in correctional industr)', as defined bv 
the Department of Corrections. shall not be considered an emolovee 
for purposes of the provisions relating to appeal proceedings se.t forth 
in Chapter 7 (commencing with Section 6600). 

SEC. 112. Section 6396 of the Labor Code is amended to read: 
6396. (a) The Director of Industrial Relations sh:.dl protect from 

disclosure any and all trade secrets coming into his or her possession, 
as defined in subdivision (d) of Section 6254.7 of the: Government 
Code, when requested in writing or by appropriate stamping or 
marking of documents by the manufacturer or producl!r of a 
mixture. 

(b) Any information reported to or othe,-•.•.'i::c c!;~:.;i;;.:oc1 :..,_,. che 
VI rector oF lndustrial Relations, or any of his or her representatives 
or employeees, which is exempt from disclosur<3 under subdi1•ision 
(a), shall not be disclosed to anvone except an officer or employee 
of the state or of the United States of America, in connection with 
the official duties of that officer or employee under an)• law for the 
protection of health, or to contractors with the state and their 
employees if in the opinion of the director the disclosure is necessary 
and required for the satisfactory performance of ~ contract for 
performance of work in connection with this act. 

(c) Anv officer or employee of the state, 01· former officer or 
employee, who by virtue of that empiO)'ment or offici:.~! position has 
obt:.~ined possession of or ha.s :.~ccess to mal·erial the disclosure of 
which is prohibited by this section, and who knowing that disclosure 
of the materi:.~l is prohibited, knowingly and vvillfullv discloses the 
material in any manner to any person not entitled to receive it, is 
guilty of a misdemeanor. Any contractor with the state and any 
employee of that contructor, who has been furnished information as 
authorized by this section, shall be considered to be an emplovee of 
the state for purposes of this section. 

(d) Information certified to by appropriate officials of the United 
States, as necessaril)' kept secret for national defense purposes, shall 
be accorded the full protections against disclosure as specified by 
that official or in accordance with the laws of the United States. 

(e) (I) The director, upon his or her own initiative, or upon 
receipt of a request pursuant to the California Public Records Act, 
(Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 
1 of the Government Code) for the release of data submitted and 
designated as a trade secret bv an emplo)'er, manufacturer, or 
producer of n mixture, shall deterrnine whether anv or all of the data 
so submitted are a properly designated trade secret. 

(2) If the director determines that the data is no I a lTade secret, 
the director shall notifv the employer, manufacturer, or producer of 
a mixture bv certified maiL 

(3) The emplO)'er, manufacturer, or producer of a mixture shall 
have 15 cla)'S after receipt of notification to provide the clire.ctor with 
a cornplete justification and statement or the grounds on which the 
trade secret privilege is claimed. This justification ctnd statement 
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shall be submitted bv certified mail. 
(4) The director shall determine whether the data are protected 

as a trade secret within 15 days after receipt of the justification and 
statement, or if no justification and statement is filed, within 30 days 
of the original notice, and shall notify the employer or manufacturer 
and any party who has requested the data pursuant to the California 
Public Records Act of that determination by certified mail. If the 
director determines that the data are not protected as a trade secret, 
the final notice shall also specify a date, not sooner than 15 days after 
the date of mailing of the final notice, when the data shall be 
available to the public. 

(5) ?rior io ii•e Jute specified-in-the fillal notice, an eml)lover, 
manufacturer, or producer of a mixture may institute an action in an 
appropriate superior court for a declaratory judgment as to whether 
the data are subjected to protection under subdivision (a). 

(f) This section does not authorize a manufacturer to refuse to 
di>clo>e information required pursuant to this chapter to the 
director. 

SEC. 113. Section 6403 of the Labor Code is amended to read: 
6403. No em plover shall fail or neglect to do any of the following: 
(•l) To provide and use safety devices and safeguards reasonably 

adequate to render the employment and place of employment safe. 
(b) To adopt and use methods and processes reasonably adequate 

to render the employment and place of employment safe. 
(c) To do every other thing ree1sonably necessary to protect the 

life, safety, and health of employees. 
SEC. ll4. Section 6410 of the Labor Code is amended to read: 
6410. The reports required by subdivision (a} of Section 6409, 

subdivision (a) of Section 6409.1, and Section 6413 shall be made in 
the form and detail and within the time limits prescribed by 
reasonable rules and regulations adopted by the Division of Labor 
Statistics and Research in accordance with Chapter 3.5 
(commencing with Section 11340} of Part 1 of Division 3 of Title 2. 
of the Government Code. 

Nothing in this chapter requiring recordkeeping and reporting by 
emplo:'ers shall relieve the employer of maintaining records and 
making reports to the assistant secretary, United States Department 
of Labor, as required under the Federal Occupational Safety and 
Health Act of 1970 (P.L. 91-596). The Division of Labor Statistics and 
Research shall prescribe and provide the forms necessary for 
maintenance of the required records, and the Division of 
Occupational Safety and Health shall enforce by citation and penalty 
assessment any violation of the recordkeeping requirements of this 
chanter. 

Ail state and local government employers shall maintain records 
and make reports in the same manner and to the same extent as 
required of other emplo~'ers by this section. 

SEC. 115. Section 6413 of the Labor Code is amended to read: 
6413. (a} The Department of Corrections, and every physician 
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or surgeon who attends any injured state prisoner, shall file with the 
Division of Labor Statistics and Research a complete report of every 
injury to each state prisoner, not reported pursuant to subdivision 
(a) of Section 6409 or Section 6409.1, resulting from anv labor 
performed by the prisoner unless disability resulting from such 
injury does not last through the day or does not require medical 
service other than ordinary first aid treatment. The Division of Labor 
Statistics and Research may, in accordance with Chapter 3.5 
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 
of the Government Code, adopt reasonable rules and regulations 
prescribing the details and time limits of the report. 

(b) Where the injury results in death a report, in addition to the 
report required by subdivision (a), shall forthwith be made b)' the 
Dep~1rtment of Corrections to the Division of Labor Statistics and 
Research by telephone or telegraph. 

\LI :::.:.:.:;:;~ ::~ ;:;~o·:ided in Section 6304.2, nothing in this section or 
in this code shall be deemed to make a prisoner an employee. for any 
purpose, of the Department of Corrections. 

(d) Notwithstanding subdivision (a), no physician or surgeon who 
attends any injured state prisoner outside of a Department of 
Corrections institution shall be required to file the report required 
by subdivision (a), but the Department of Corrections shall file the 
report. 

SEC. 116. Section 6454 of the Labor Code is amended to read: 
6454. The division mav, in accordance with Chapter 3.5 

(commencing with Section 11340) of Part 1 of Division 3 of Title ~ 
of the Government Code, make such rules ;~nd regulations as are 
reasonably necessary to carry out the provisions of this ch"ptcr and 
to esbblish rules and regulations relating to the granting or denial 
of temporary variances. 

SEC. 117. Section 6500 of the Labor Code is amended to read: 
6500. For those employments or places of employment which by 

their nature involve a substantial risk of injury, the division shall 
require the issuance of a permit prior to the initiation of nny 
practices, work, method, operation, or process of emplo,·ment. The 
employment or places of employment shall be limited to an)' of the 
following: 

(a) Construction of trenches or excavations which are fi,·e feet or 
deeper and into which n person is required to descend. 

(b) The construction of any building, structure, false work. or 
scaffolding more than three stories high or the equivalent height. 

(c) The demolition of any building, structure, falsework, or 
scaffold more than three stories high or the equivalent height. 

SEC. 118. Section 6650 of the Labor Code is amended to read: 
6650. After the exhaustion of the review procedures provided for 

in Chapter 7 (commencing with Section 6600), the director may 
apply to the appropriate superior court for an order directing 
payment of a civil penalty. The application. which shall include a 
certified copy of the notice of civil penalty or the decision of the 
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appeals board, shall constitute a sufficient showing to warrant the 

issuance of the order. 
SEC. 119. Section 7655 of the Labor Code is amended to read: 
7655. The division shall prepare and adopt regulations in 

accordance with the Administrative Procedure Act provided for in 
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 
3 ofTitle 2 of the Government Code, designed to promote safety with 
respect to the installation and operation of vendor facilities for the 
storage and pumping of compressed or liquefied natural gas and 
liquefied petroleum gas into vehicles. 

SEC. 120. Section 987.8 of the Penal Code, as amended by Section 
3 of Chapter 966 of the Statutes of 1982, is amended to read: 

987.8. (a) In any case in which a defendant is provided legal 
assistance, either through the public defender or private counsel 
appointed by the court, u(-'u•• coJ;dusi:;n of the criminal-proceedings 
in the trial court, or upon the withdrawal of the public defender or 
appointed private counsel, the court may, after notice and a hearing, 
make a determination of the present ability of the defendant to puy 
all or a portion of the cost thereof. The court may, in its discretion, 
hold one such additional hearing within six months of the conclusion 
of the criminal proceedings. The court may, in its discretion, order 
the defendant to appear before a county officer designated by the 
court to make an inquiry into the ability of the defendunt to pay all 
or a portion of the legal assistance provided. 

(b) In any case in which the defendant hires counsel replacing a 
publicly provided attorney; in which the public defender or 
appointed counsel was required by the court to proceed with the 
cuse after a determination by the public defender that the defendant 
is not indigent; or, in which the defendant, at the conclusion of the 
case, appears to have sufficient assets to repay, without undue 
hardship, all or a portion of the cost of the legal assistance provided 
to him or her, by monthly installments or otherwise; the court shall 
make a determination of the defendant's ability to pay as provided 
in subdivision (a), and may, in its discretion, make other orders as 
provided in that subdivision. 

This subdivision shall be operative in a county only upon the 
adoption of a resolution by the board of supervisors to that effect. 

(c) If the defendant, after having been ordered to appear before 
a county officer, has been given proper notice and fails to appear 
before a county officer within 20 working days, the county officer 
shall recommend to the court that the full cost of the legal assistance 
shall be ordered to be paid by the defendant. The notice to the 
defendant shall contain all of the following: 

(1) A statement of the cost of the legal assistance provided to the 
defendant as determined by the court. 

(2) The defendant's procedural rights under this section. 
(3) The time limit within which the defendant's response is 

required. 
(4) A warning that if the defendant fails to appear before the 
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designated officer, the officer will recommend that the court order 
the defendant to pay the full cost of the legal assistance provided to 

him or her. 
(d) At a hearing, the defendant shall be entitled to, but shall not 

be limited to, all of the following rights: 
(l) The right to be heard in person. 
(2) The right to present witnesses and other documentary 

evidence. 
(3) The right to confront and cross-examine adverse witnesses. 
(4) The right to have the evidence against him or her disclosed to 

him or her. 
(5) The right to a written statement of the findings of the court. 
lf the court determines that the deiendant has the present ability 

to pay all or a part of the cost, the court shall set the amount to be 
reimbursed and order the defendant to pay the sum to the county 
in the manner in which the court believes reasonable cmd compatible 
with the defendant's Financial ability. Failure of a defendant who is 
not in custody to appear after due notice is a sufficient basis for an 
order directing the defendant to pay the full cost of the legal 
assistance determined by the court. The order to pay all or a part of 
the costs may be enforced in the manner provided for enforcement 
of money judgments generally but may not be enforced by 

contempt. 
Any order entered under this subdivision is subject to relief under 

Section 473 of the Code of Civil Procedure. 
(e) Prior to the furnishing of counsel or legal assistance by the 

court, the court shall give notice to the defendant that the court mav, 
after a hearing, make a determination of the present abilit)' of the 
defendant to pay all or a portion of the cost of counsel. The court shall 
also give notice that, if the court determines that the defende1nt has 
the present ability, the court shall order him or her to pay all or a part 
of the cost The notice shall inform the defendant that the order shall 
have the same force and effect as a judgment in a civil action and 
shall be subject to enforcement against the property of the defendant 
in the same manner as any other money judgment. 

(f) As used in this seclion: 
(l) "Legal assistance" means legal counsel· and supportive 

services including, but not limited to, medical and psychiatric 
examinations, investigative services, expert testimony, or any other 
form of services provided to assist the defendant in the preparation 
and presentation of the defendant's case. 

(2) "Ability to pay" means the overall capabilitv of the defendant 
to reimburse the costs, or a portion of the costs, of the legal assistance 
provided to him or her, and shall include, but not be limited to, all 

of the following: 
(A) The defendant's present financial position. 
(B) The defendant's reasonably discernible future financial 

position. \n no event shall the court consider a period of more than 
six months from the date of the hearing for purposes of determ1mng 
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the defendant's reasonably discernible future financial position. 
Unless the court finds unusual circumstances, a defendant sentenced 
to state prison shall be determined not to have a reasonably 
discernible future financial ability to reimburse the costs of his or her 
defense. 

(C) The likelihood that the defendant shall be able to obtain 
employment within a six-month period from the date of the hearing. 

(D) Any other factor or factors which may bear upon the 
defendant's financial capability to reimburse the county for the costs 
of the legal assistance provided to the defendant. 

(g) At any time during the pendency of the judgment rendered 
according to the terms of this section, a defendant against whom a 
judgment has been rendered may petition the rendering court to 
modify or vacate its previous judgment on the grounds of a change 
in circumstances with regard to the defendant's ability to pay the 
j'-'dgm.-.,..,1'. The ~rmrt shall advise the defendant of this right at the 
time it renders the judgment. 

(h) This section shall upply to all proceedings, including contempt 
proceedings, in which the party is represented by a public defender 
or appointed counsel. 

SEC. 121. Section 1170.8 of the Penal Code, as added by Chapter 
964 of the Statutes of 1982. is amended and renumbered to read: 

1170.9. In the case of any person convicted of a felony who would 
otherwise be sentenced to state prison the court shall consider 
whether the defendant was a member of the militan· forces of the 
United States who served in combat in Vietnam and who suffers from 
substance abuse or psychological problems resulting from that 
service. lf the court concludes that the defendant is such a person, 
the court may order the defendant committed to the custody of 
federal correctional officials for incarceration for a term equivalent 
to that which the defendant would have served in state prison. The 
court may make such a commitment only if the defendant agrees to 
such a commitment, the court has determined that appropriate 
federal programs exist, and federal law authorizes the receipt of the 
defendant under such conditions. 

SEC. 122. Section 1170.8 of the Penal Code, as added by Chapter 
1296 of the Statutes of 1982, is amended and renumbered to read: 

1170.95. (a) Notwithstanding Section 1170.1 relating to the 
maximum total of subordinate terms for consecutive offenses which 
are not "violent felonies," the total of the subordinate terms for 
consecutive offenses which are all residential burglaries may exceed 
five years but shall not exceed 10 years. 

(b) Notwithstanding Section 1170.1, the term of imprisonment 
may exceed twice the number of years imposed by the trial court as 
the base term pursuant to subdivision (b) of Section 1170 if the 
defendant stands convicted of at least two residential burglaries. 

(c) As used in this section, "residential burglary" means burglary 
in the nighttime or a felony burglary in the daytime, of an inhabited 
dwelling house or trailer coach, as defined in Section 635 of the 
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Vehicle Code, or the inhabited portion of any other building. 
SEC. 12.3. Section 1603 of the Penal Code, as added bv Section 2. 

of Chapter 12.32. of the Stntutes of 1982., is amended to read: 
1603. Any person subject to subdivision (a) of Section 1601 mnv 

be placed on outpatient status if nll of the following conditions are 

satisfied: (a) The director of the state hospital or other treatment facil i tv to 
which the person has been committed advises the committing c~urt 
that the defendant is no longer likely to be a dnnger to the health ~mel 
snfety of others while on outpatient status, and will benefit from that 

status. (b) The county mental health director advises the court that the 
defendant will benefit from that status, and identifies an appropriate 

program oi ~up~::rvision and treatment. 
(c) After actual notice to the prosecutor and defense counsei, ,m; 

after a hearing in court, the court specifically approves the 
recommendation and pl:uo for outpatient status pursuant to Section 

1604. (d) This section shall become operative January l, 1989. 
SEC. 1.24. Section 608 of the Probate Code is amended to read: 
608. The appraisement shall be signed by the executor or 

administrator as to those assets appraised by him or her, and by the 
probate referee as to those assets appraised by him or her. The 
executor or administrator and the probate referee shall each 
subscribe his or her oath or statement under penalty of perjury that 
all items thereof which he or she has appraised have been truly, 
honestly, and impartially appraised to the best of his or her ability. 

SEC. 125. Section 4799.10 of the Public Resources Code is 

amended to read: 4799.1.0. (a) The dep~trtment is authorized to implement a 
program in urban forestry to encourage better tree management and 
planting in urban areas, to assist the cities in seeking innovative 
solutions to problems such as tree maintenance and ,·andalism, 
encourage demonstration projects to maximize the benefits of urban 
forests, and otherwise accomplish the purposes of this chapter. 

The department shall assume the primary responsibility in 
carrying out the intent of this chapter in cooperation with other 
private and public entities or persons and appropriate local. state, 
and federal agencies such as the Cooperative Extension, the 
Department of Parks and Recreation, the Department of 
Transportation, resource conservation districts, and the United 

States Forest Service. (b) The department shall be the agent of the state and shall have 
full power to cooperate with those agencies of the tederal 
government which have powers and duties concerning urban 
forestry, and shall perform all things necessary to secure for this state 
the benefits of federal urban foreslTY programs. 

To facilitate implementation of this chapter, the director is 
authorized to enter in to agreements and contracts with any public 
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or private organization including local agencies having 
forestrv-related jurisdictional responsibilities and estabhshed and 
operating urban forestry programs. The director shall consult wi~h 
those agencies when carrying out the provJs1ons of th1s chapter 1D 

their respective areas. 
(c) The director shall take all steps necessary to prevent or retard 

the introduction, establishment, and spread of the Dutch elm d1sease 
including the detection and removal of infected and high-hazard elm 
trees. 

The department and the Department of Food and Agriculture 
shall cooperate in setting quarantine boundary lines and in enfor~ing 
the provisions relating to quarantine and pest abatement contamed 
in Division 4 (commencing with Section 5001) of the Food and 
Agricultural Code when a quarantine is established with regard to 
the Dutch elm disease. 

(d) The department may use available recipients of the Aid to 
Families with Dependent Children or General Assistance Program 
who are participating in state or county work experience programs 
for carrying out the purposes of this chapter. The participation of 
Work Incentive Program registrants shall be consistent with their 
employability development plan. Persons being used by the 
dep:1rtment pursuant to this subdivision shall not be in the same crew 
as persons being used pursuant to subdivision (e). . 

(e) Whenever it is feasible to do so, the department may utilize 
inmates and wards assigned to conservation camps in implementing 
this chapter. 

SEC. 12.6. Section 9965 of the Public Resources Code is amended 
to read: 

9965. (a) The Legislature finds that compliance with the 
mandated regulations of the district will produce public benefits by 
improving wildlife habitat in the primary management area and that 
providing public funds to partially offset the costs of com!Jlying with 
those regulations would serve a valid public purpose. Assistance 
under this section shall not be treated as taxable income to a private 
landowner. 

(b) Each year the district shall submit to the department an 
estimate of an amount sufficient to reimburse the private 
landowners in the primary management area for 50 percent of the 
operation and maintenance costs which it anticipates they will incur 
the following fiscal year in carrying out this chapter and Division 19 
(commencing with Section 29000). Funds for this purpose shall not 
exceed five thousand dollars ($5,000) per individual ownership. The 
funds shall be included in the budget of the department payable 
from the Wildlife Restoration Fund and shall be available to the 
department for disbursement to the private landowners in 
accordance with subdivision (c). 

(c) Each fiscal ~·ear, any private landowner in the primary 
management area who desires to qualify for the assistance provided 
by this section shall, by December 31, submit to the district a claim 

1 0 0 10 



376 STATUTES OF 1983 l Ch. 142 

for those costs incurred that calendar year in carr~'ing out the 
operation and maintenance activities specified in that landowner's 
individual ownership management program. Each claim shall be 
accompanied by substantiating documents, as determined bv the 
district. The district shall review each claim to determine its 
appropriateness by, including, but not limited to, an onsite 
inspection to establish that the physical improvements or 
management procedures for which a claim is submitted have been 
satisfactorily completed. The district shall submit the individual 
ownership claims to the department for review and approval for 
payment equal to 50 percent of each claim. However, no payment 
shall exceed five thousand dollars (~:5,000). In any fiscal y'ear in which 
the funds appropriated for purposes of this section are insufficient to 
pay 50 percent of each claim, the department shall pa!' all approved 
claims on a pro rata basis. In any fiscal year in which no funds are 
appropriated for purposes of this section, the department shall pay 
no cbims. 

SEC. 127. Section 304 of the Public Utilities Code is amended to 
read: 

304. The annual salary of each commissioner is provided for by 
Chapter 6 (commencing with Section 11550) of Part 1 of Division 3 
of Title 2 of the Government Code. The commissioners shall be civil 
executive officers, and their salaries as fixed by law shall be paid in 
the same manner as are the salaries of other state officers. 

SEC. 128. Section 705 of the Public Utilities Code is amended to 
read: 

705. Whenever in Articles 2 (commencing with Section 726), 3 
(commencing with Section 761), and 4 (commencing with Section 
791) a hearing by the commission is required, the hearing may be 
had either upon complaint or upon motion of the commission. 

SEC. 129 Section !906 of the Public Utilities Code is amended to 
read: 

1906. All fees collected under this chapter shall be paid, except 
as provided in Chapter 6 (commencing with Section 5001) of 
Division 2, at least once each month into the State Treasurv to the 
credit of the General Fund. . 

SEC. 130. Section 2702 of the Public Utilities Code is amended to 
read: 

2702. Any corporation or association which is organized for the 
purpose of delivering water solely to its stockholders or members at 
cost, and which delivers water to others than its stockholders or 
members, or to the state or any department or agency thereof or an)' 
school district, or to any other mutual water cornpanv, for 
compensation, is a public utility and is subject to Part 1 (commencing 
with Section 201) and to the jurisdiction, control, and regulation of 
the commission. 

SEC. 131. Section 2703 of the Public Utilities Code is amended to 
read: 

2703. Any corporation or association which is organized both for 
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the purpose of delivering water to its stockholders or members at 
cost, and to persons, firms, corporations, municipalities, or other 
political subdivisions of the state, is a public utility and is subject to 
Part 1 (commencing with Section 201) and to the jurisdiction, 
control, and regulation of the commission. 

SEC. !32. Section 2707 of the Public Utilities Code is amended to 
read: 

2707. For the purpose of determining the status of any person, 
firm, or corporation, their lessees, trustees, receivers or trustees 
appointed by any court, owning, controlling, operating, or managing 
any water system or water supply within this state, the commission 
mav hold hearings and issue process and orders in the manner and 
to the same extent as provided in Part l (commencing with Section 
201), and the findings and conclusions of the commission on 
que>tinn<: of fact arising under this chapter are final and not subject 
to review, except as provided in Part 1 (commencing with Section 
201). 

SEC. 133. Section 3904 of the Public Utilities Code is amended to 
read: 

3904. Unless the context otherwise requires, the definitions and 
general provisions set forth in Chapter 1 (commencing with Section 
3501) govern the construction of this chapter. 

SEC. 134. Section 5162 of the Public Utilities Code is amended to 
read: 

5162. The protection required under this article shall be 
evidenced by the deposit of any of the following with the commission 
covering each vehicle used, or to be used, under the permit applied 
for: 

(a) A policy of insurance, issued by a company licensed to write 
such insurance in this state, or by nonadmitted insurers subject to 
Section 1763 of the Insurance Code, if the policies meet the rules 
promulgated therefor by the commission. 

(b) A bond of a surety com pan~· licensed to write surety bonds in 
the state. 

(c) Such evidence of the qualification of the household goods 
carrier as a self-insurer as may be authorized by the commission. 

SEC. 135. Section 5164 of the Public Utilities Code is amended to 
read: 

5164. The protection against liability shall be continued in effect 
during the active life of the permit. The policy of insurance or surety 
bond shall not be cancelable on less than 30 davs· written notice to 
the commission. . 

SEC. 136. Section 5392 of the Public Utilities Code is amended to 
read: 

5392. The protection required under Section 5391 shall be 
evidenced by the deposit of any of the following with the commission 
covering each vehicle used or to be used under the certificate or 
permit applied for: 

(a) Of a policy of insurance, issued by a company licensed to write 
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such insurance in this state, or by nonadmitted insurers subject to 
Section 1763 of the Insurance Code, if the policies meet the rules 
promulgated therefor by the commission. 

I b) Of a bond of a surety company licensed to write suret)' bonds 
in the state. 

I c) Such evidence of the qualification of the charter-partv carrier 
of passengers as a self-insurer as may be authorized by the 
commission. 

SEC. J 37. Section 5504 of the Public Utilities Code is amended to 
read: 

5504. This article does not apply to any person licensed under 
Article l (commencing with Section ll70l) of Chapter 4 of Division 
6 of the Food and Agricultural Code with respect to that person's 
oper~tion of an aircraft for the purpose of applving pest control 
materials or substances b}' dusting, sprnying, or an)' other manner 
whereby the materials or substances are applied through the 
medium of aircraft. That person is subject to Article 2 (commencing 
with Section 11931) of Chapter 5 of Division 6 of the Food and 
Agricultural Code with respect to that aircraft operation. 

SEC. 138. Section 99314.3 of the Public Utilities Code is amended 
to read: 

99314.3. (a) The amount received by each transportation 
planning agency and county transportation commission, anci the San 
Diego Metropolitan Transit Development Board, pursuant to 
Section 99314 shall be allocated to the operators in the area of its 
jurisdiction. 

(b) The amount allocated to each operator pursuant to this 
section shall be based on the ratio of its revenue during the prior 
fiscal year to the total revenue of all the operators during the prior 
fiscal year within the area of jurisdiction of the allocating agenc)', 
commission, or board, as the case may be. 

(c) For purposes of subdivision (a), the City and County of San 
Francisco with respect to its municipal railway system, the 
Alameda-Contra Costa Transit District. and the San Francisco Bnv 
Area Hapid Transit District shall be considered one operator. Th~ 
amount allocated to them as one operator shall be apportioned to 
each of them based on the ratio of its revenue to the sum of their 
revenues, excluding from the determination of that ratio the amount 
allocated to each of them pursuant to Section 29142.2. 

SEC. 139. Section 100055.4 of the Public Utilities Code is 
amended to read: 

100055.4. Section 851 does not apply to any contract for sale or 
sale of an existing system, or any portion thereof, pursuant to this 
chapter, and the Public Utilities Commission has no jurisdiction with 
respect thereto. 

SEC. 140. Section 102304 of the Public Utilities Code is amended 
to read: 

10:!.304. Section 851 does not apply to any contract for sale or sale 
of an existing svstem, or anv portion thereof, pursuant to this chspter, 
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and the Public Utilities Commission has no jurisdiction with respect 
thereto. 

SEC. 141. Section 102571 of the Public Utilities Code is amended 
to read: 

102.571. Chapter 1 (commencing with Section 99000) of Part 11 
applies to the district. . . 

SEC. 142.. Section 12.631 of the Revenue and TaxatiOn Code lS 
amended to read: 

12631. Anv insurer who fails to pay any tax, except a tax 
determined ;sa deficiency assessment by the board under Article 3 
(commencing with Section 1242.1) of Chapter 4, within the time 
required, shall pay a penalty of 10 percent of the amount of the tax 
in addition to 1he '"'"· ~~;,;~ ::::~e!c>st at the adjusted annual rate 
established pursuant to Section 192.69 from the due date of the tax 
Lmtil the date of payment. 

SEC. 143. Section 17052..4 of the Revenue and Taxation Code, as 
amended by Section 155 of Chapter 454 of the Statutes of 1982., is 
amended and renumbered to read: · 

17052..1. (a) (1) There shall be tlllowcd as a credit against the 
amount of net tax imposed by this part an amount equal to 50 percent 
of the cost incurred by the taxpayer during the taxable year for the 
acquisition and installation of solar pumping systems used in 
agricultural irrigation on premises in California. 

(2.) A husband and wife shall receive but one credit under this 
section. lf the husband and wife file sepamte returns, the credit may 
be taken by either or equally divided between them. 

(3) The basis of any solar pumping system for which a credit is 
allowed shall be reduced bv the amount of the credit. The basis 
adjustment shall be made f~r the taxable year for which the credit 
is allowed. 

(4) The credit provided by this section for the cost incurred by the 
taxpayer for the acquisition and installation of solar pumping systems 
shall be in lieu of any credit under Section 17052..5 to which the 
taxpayer otherwise may be entitled, if any. 

(b) The amount of credits allowed by this section shall not exceed 
seventy-five thousand dollars ($75,000) for each solar pumping 
svstem. 

(c) If in the case where the credit allowed under this section 
exceeds the "net tax" for the taxable year, that portion of the credit 
which exceeds such "net tax" may be carried over to the "net tax" 
in succeeding taxable years, with respect to which this section shall 
remain in effect for purposes of carrying over excess credit, until the 
credit is used. The credit shall be applied first to the earliest )'ears 
possible. 

(d) For purposes of this section: 
(l) "Installation" means placing in position in a Functionall;· 

operative state. 
(2) "'Net tax" means the tax imposed under Section 17041 or 17048 

minus all credits except the credits provided by Sections 17061 
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(relating to state disability insurance withheld), 18551.1 (rebting to 
income tax withheld), and 17053.5 (relating to the renters' credit). 

(3) "Solar pumping system" includes, but is not limited to, acriv.e 
thermal systems, photovoltaic svstems, and any other svstem which 
converts solar energy into electrical or mechanical energv for 
purposes of driving ~n irrigation pump. "Solar pumping system., also 
includes the ancillary components necessary for the instalbtion and 
operation of the system. 

(e) The Franchise Tax Board. in determining the eligibilitv of a 
solar pumping S)'.>lern for which a taxpaver has filed a st~ternent of 
election. may consult with the California Energy Commission 
regarding the technical qualifications of the equipment. 

SEC. 144. Section 17056 of the Revenue and Taxation Code is 
amended to read: 

17056. For the pmposes of this part, "dependents" means arll' of 
the following individuals over half of whose support, for the c~len-dar 
year in which the taxable year of the ta.xpaver begins, was rE:ceived 
from the taxpaver (or is treated under Section 17058 or 17059.5 as 
received from the taxtxlYer): 

(a) A son or daughter- of the taxpaver, or a descendant of either. 
(b) A stepson or stepdaughter of the taxpayer. 
(c) A brother, sister, stepbrother, or stepsister of the taxpa1·er. 
(d) The father or mother of the taxpaver or :m ancestor of either. 
(e) A stepfather or stepmother of the t:.txpaver. 
(I) A son or daughter of a brother or sister of the taxoaver 
(g) A brother or- sister of the father or mother of the·t~·xpaver. 
(h) A son-in-law, daughter-in-law, father-in-law, mother-in-bw, 

brother-in-law, or sister-in-law of the taxnaver. 
(i) An individual (other than an indiv-idual who at an1• time 

during the taxable year was the spouse, determined without regard 
to Section 17060, of the taxpaver) who, for the taxable !'ear of the 
taxpnyer, has as his or her principal place of abode the home of the 
taxp:1yer and is a member of the taxpa)•er's household. 

SEC. 1•15. Section 17063.3 of the Revenue and Taxation Code is 
amended to read: 

17063.3. For purposes of subdivision (i) of Section l7063: 
(a) "Straight line recovery of intangibles," when used with 

respect to intangible drilling and development costs for anv well, 
means (except in the case of an election under subdivision (b)) 
ratable amortization of those costs over the 120-month period 
beginning with the month in which production from the well begins. 

(b) If the taxpaver elects, at such time and in such manner as the 
Franchise Tax Board may by regulations prescribe, with respect to 
the intangible drilling and developmenr costs for any well, "straight 
line recovery of intangibles" means any method which would be 
permitted for purposes of determining cost depletion with respect to 
such well and which is selected by the taxpa~·er for purposes of 
subdivision (i) of Section 17063. 

SEC. 146. Section 1711:?..5 of the Revenue and Taxation Code is 

10 05 

e 

.. 



[ Ch. 142 

18551.1 (relating to 
he renters' credit). 
Jt limited to, active 
Jther svstem which 
1anical· energy for 
mping system" also 
the installation and 

; the eligibility of a 
filed a staternen t of 
nergy Commission 
Jipment. 
d Taxation Code is 

ients" means anv of 
ort, for the calen'dar 
;egins, was received 
17058 or 17059.5 as 

esc.a.nt of either. 
::r. 
=r o 1e taxpa.yer. 
.n ancestor of either. 

:Jf the taxpayer. 
!er of the taxpayer. 
-law, mother-in-law, 

1l who at any time 
jned without regard 
: taxable vear of the 
ode the !;orne of the 
:usehold. 
:nd Taxation Code is 

Section 17063: 
," when used with 
1t costs for any well, 
der subdivision (b)) 
e 120-month period 
from the well begins. 
~' such manner as the 
:ribe, with respect to 
'or any well, "straight 
nod which would be 
,Jetion with respect to 
ayer for purposes of 

anl:txation Code is 

10 05 

Ch. 142] STA TIITES OF 1983 381 

amended to read: 
171.12..5. (a) In computing-

( 1) The aggregate amount of premiums or other consideration 
paid for the contract for purposes of Section 17103 (a) (1) (relating 
to the investment in the contract), 

(2) The consideration for the contract contributed by th~ 
employee for purposes of Section 17104 (a) (relatmg to employees 
contributions recoverable in three years), and 

(3) The aggregate premiums or other consideration paid for 
purposes of Section 17105 (relating to certain amounts not 
received us an annuity), 

any amount allowed as a deduction with respect to the contract 
under Sections 17513 to 17525, inclusive, which was paid while the 
emolovee was an employee within the meaning of Section 17502.2 (a) 
shail be treated as consideration contributed by the :::~;:-!":'"'· nnrl 
there shall not be taken into account :my portion of the premiums 
or other consideration for the contract paid while the employee was 
an owner-employee which is properly allocable (as determined 
under regulations prescribed by the Franchise Tax Board) to the cost 
of life, :.~ccident, health, or other insurance. 

(b) (l) This subdivision shall apply to any life insurunce 
contract-

( A) Purchused as a part of a plan described in Section 17511, or 
(B) Purchased by a trust described in Section 17501 which is 

exempt from tax under Section 17631 if the proceeds of the contract 
arc payable directly or indirectly to a participant in the trust or to 
u beneficiary of the participant. 

(2) Any contribution to plan described in paragraph (1) (A) or a 
trust described in paragraph ( 1) (B) which is allowed as u deduction 
under Sections 17513 to 17525, inclusive, which is determined in 
accordance with regulations prescribed by the Franchise Tax Board 
to have been applied to purchase the life insurance protection under 
a contract described in paragraph ( 1), is includable in the gross 
income of the participant for the taxable year when so applied. 

(3) In the case of the death of an individual insured under a 
contract described in paragraph (1), an amount equal to the cash 
surrender value of the contract immediatelv before the death of the 
insured shall be treated as a payment . under such plan or a 
distribution by such trust, and the excess of the amount pavable by 
reason of the death of the insured over such cash surrender value 
shall not be includable in gross income under this chapter and shall 
be treated as provided in Section 17132. 

(c) (1) If during any taxable year an owner-employee assigns (or 
agrees to assign) or pledges (or agrees to pledge) any portion of his 
or her interest in a trust described in Section 17501 which is exempt 
from tax under Section 17631, an individual retirement account· 
described in Section 17530(a), an individual retirement annuity 
described in Section 17530(b) or any portion of the value of a 
contract purchased as part of a plan described in Section 17511, that 
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portion shall be treated as having been received by the 
owner-employee as a distribution from the trust or as an amount 
received under the contract. 

(2) If during any taxable year, 1m owner-employee receives, 
directly or indirectly, any amount from any insurance company as a 
loan under a contract purchased by a trust described in Section 17501 
which is exempt from tax under Section 17631 or purchased as part 
of a plan described in Section 17511, and issued bv that insurance 
company, that amount shall be treated as an amount received under 
the contract. 

(d) (l) This subdivision shall apply-
\/\) 1 o amounts (other than any amount received by an 

individuu.l in his capacity as a policvholder of an annuity, 
endowment, or life insurance contract which is in the nature of a 
dividend or similar distribution) which are received from a qualified 
trust described in Section 17501 or under a plan described in Section 
17511 and which are received by an individual, who is, or has been, 
an owner-employee, before the individual attains the age of 59'/2 

years, for any reason other than the individual"s becoming disabled 
(within the meaning of subdivision (f)), but only to the extent that 
the amounts are attributable to contributions paid on behalf of that 
individual (other than contributions made by that individual as an 
owner-employee) while the individual was an owner-employee, and 

(B) To amounts which are received from a qualified trust 
described in Section 17501 or under a pl:J.n described in Section 17511 
at :my time by an individual who is, or has been, an owner-emplO!'ee, 
or by the successor of that individual, but only to the extent that tl1e 
amounts are determined, under regulations prescribed by the 
Franchise Tax Board, to exceed the benefits provided for that 
individual under the plan formula, and 

(2) If a person receives an amount to which this subdivision 
applies, that person ·s tax under this part for the taxable year in which 
that amount is received shall be increased by an amount equal to 2.5 
percent of the portion of the amount so received which is includable 
in that person· s gross income for the taxable year. 

(e) For purposes of this section, "owner-employee" has the 
meaning assigned to it by Section 17502.2(c) and includes an 
individual for whose benefit an individual retirement account or 
annuitv described in Section l7530(a) or (b) is maintained. 

(f) For purposes of this chapter.~ individual shall be considered 
to be disabled if that individual is unable to engage in any substantial 
gainful activity by reason of any medically determinable ph!•sical or 
mental impairment which c:im be expected to result in death or to 
be of long-continued and indefinite duration. An individual shall not 
be considered to be disabled unless that individual furnishes proof of 
the existence thereof in such form and manner as the Franchise Tax 
Board may require. 

SEC. ]47. Section 17155 of the Revenue and Taxation Code is 
amended to read: 
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17155. (a) At the election of the taxpayer, gross income shall not 
include gain from the sale or exchange of property if: 

(l) The taxpayer has attained the age of 55 before the date of the 
sale or exchange, and 

(2) During the five-year period ending on the date of the sale or 
exchange, the property has been owned and used by the taxpayer as 
his or her principal residence for periods which cumulatively total 
three vears or more. 

(b) ·The amount of the gain excluded from gross income under 
subdivision (a) shall not exceed one hundred twentv-five thousand 
dollars ($125,000) (sixty-two thousand five hundred dollars ($62.500) 
in the case of a separate return by a married individual). 

(c) Subdivision (a) shall not apply to any sale or exchange by the 
taxpayer if an election by the taxp<.~yer or (i,c: '"Af'~:;~;-': ~jJ8:.!se under 
subdivision (a) with respect to any other sale or exchange is in effect. 

(d) An election under subdivision (a) may be made or revoked at 
any time before the expiration of the period for making a claim for 
credit or refund of the tax imposed by this part for the taxable year 
in which the sale or exchange occurred, and shall be made or 
revoked in such manner as the Franchise Tax Board shall prescribe. 
In the case of a taxpayer who is married, an election under 
subdivision (a) or a revocation of an election made under subdivision 
(a) may be made only if the taxpayer's spouse joins in the election 
or revoca lion. 

(e) ( 1) For purposes of this section, if: 
(A) Property is held by a husband and wife as joint tenants, 

tenants by the entirety, or community property, 
(B) The husband and wife make a joint return under Section 

18402 for the taxable year of the sale or exchange, and 
(C) One spouse satisfies the holding and use requirements of 

subdivision (a) with respect to the property, 
then both husband and wife shall be treated as satisfying the holding 
and use requirements of subdivision (a) with respect to the property. 

(2) For purposes of this section, in the case of an unmarried 
individual whose spouse is deceased on the date of the sale or 
exchange of property, if: 

(A) The deceased spouse (during the five-year period ending on 
the date of the sale or exchange) satisfied the holding and use 
requirements of subdivision (a) with respect to the property, and 

(B) No election by the deceased spouse. under subdivision (a) is 
in effect with respect to a prior sale or exchange then the individual 
shall be treated as satisfying the holding and use requirements of 
subdivision (a) with respect to the property. 

(3) For purposes of this section, if the taxpayer holds stock as a 
tenant-stockholder (as defined in Section 17265) in a cooperative 
housing corporation (as defined in that section) then: 

(A) The holding requirements of subdivision (a) shall be applied 
to the holding of that stock, and 

(B) The use requirements of subdivision (a) shall be applied to 
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the house or apartment which the taxpayer was entitled to occupy 
as the stockholder. 

( 4) For purposes of this section, the destruction. theft, seizure, 
requisition, or condemnation of property shall be treated as the sale 
of the property. 

(5) ln the case of property only a portion of which, during the 
five-year period ending on the date of the sale or exchange, has been 
owned and used by the taxpayer as his or her principal residence for 
periods aggregating three years or more, this section shall apply with 
respect to so much of the gain from the sale or exchange of the 
property as is determined, as prescribed by the Franchise Tax Board, 
to be attribut:.~ble to the portion 0f rh.., !'""!'~"':~· <r: "''!!ced and used 
by the taxp:.~yer. 

(6) In the case of any sale or exchange, for purposes of this section: 
(A) The determination of whether an individual is married shall 

be made as of the date of the sale or exchange: and 
(B) An individual legally separated from his or her spouse under 

a decree of divorce, dissolution or of separ:.~te maintenance shall not 
be considered as married. 

(7) In applying Sections 18082 (relating to involuntary 
conversions) and 18091 (relating to sale or exchange of residence), 
the amount realized from the sale or exchange of property shall be 
treated as being the amount determined without regard to this 
section, reduced by the amount of gain not included in gross income 
pursuant to an election under this section. 

(8) If the basis of the property sold or exchanged is determined 
(in whole or in part) under Section 18088 (relating to basis of 
property acquired through involuntary conversion), then the 
holding and use by the taxpayer of the converted property shall be 
treated as holding and use by the taxpayer of the propert:• sold or 
exchanged. 

(f) The amendments made to this section by the net adding this 
subdivision shall apply to residences sold or exchanged in taxable 
years beginning after December 31, 1981. 

SEC. 148. Section 17:?.99 of the Revenue and Taxation Code is 
amended to read: 

17:?.99. (a) Notwithstanding any other provisions in this part to 
the contrary, in the case of a taxpayer who derives rental income 

•from substandard housing located in this state, no deduction shall be 
allowed for interest, taxes, depreciation, or amortization paid or 
incurred in the taxable year with respect to the substandard housing, 
except as provided in subdivision (e) . 
. (b) "Substandard housing" means housing which (1) has been 
determined by a state or local government regulatory agency to 
violate state law or local codes dealing witb bealth, safety, or 
building; and (2) after written notice of violation by the regulator:' 
agenC)', specifying the applicability of tbis section, has not been 
broucrht to a condition of compliance within six months after the date 
of th~ notice or the time prescribed in the notice, whichever period 
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is later; or on which good faith efforts for compliance have not been 
commenced. as determined by the regulator)' agency. The 
regulatory ;1gency may, for good cause shown, extend the 
compliance date prescribed in a violation notice. 

(c) When the period specified in subdivision (b) has expired 
without compliance, the regulatory agency shall mail to the taxpayer 
a notice of noncompliance. The notice of noncompliance shall be in 
such form und shall include such information as may be prescribed 
bv the Franchise Tux Board, shall be mailed by certified mail to the 
t~xp:1yer :.tt the taxpayer"s bst known address, and shall udvise the 
taxpayer ( l) of an intent to notify the Franchise Tux Board of the 
noncompliance within 10 davs unless an appeal is filed, (2.) where an 
appeal l"i•z.:.- \::c ::led, ~\!'rl (.'3) a general description_.of the ta.x 
consequences of the filing with the Franch1se Tax Board. Appeals 
shall be made to the same bodv and in the same manner us appeals 
from other actions of the reg~latory agency. If no appeal is made 
within 10 days or after disposition of the appeal if the regulatory 
agency is sustained, the regulatory agency shall notify the Franchise 
Tax Board of the noncompliance. No deduction shall be allowed for 
the items provided in subdivision (a) from the date of the notice of 
noncompliance until the date the regulatory agency determines that 
the subst~mdard housing has been brought to a condition of 
compliance. The regulatory agency shall mail to the Franchise Tax 
Board and the taxpayer a notice of compliance, which notice shall be 
in such form and include such information as may be prescribed by 
the Franchise Tax Board. in the event the period of noncompliance 
docs not cover an entire taxable vear, the deductions shall be denied 
at the rate of one-twelfth for et{ch full month during the period of 
noncompliance. 

If the property is owned by more than one owner or if recorded 
title is in the name of a fictitious owner, the notice requirements 
provided in subdivision (b) and this subdivision shall be satisfied for 
each owner if the notices are mailed to one owner or to the fictitious 
name owner at the address appearing on the latest available property 
tax bill. However, notices made pursuant to this subdivision shall not 
relieve the regubtory agency from furnishing taxpayer identification 
information required to implement this section to the Franchise Tax 
Board. 

(d) For the purposes of this section, a notice of noncompliance 
shall not be mailed by the regulatory agenC)' to the Franchise Tax 
Board if: 

(l) The rental housing was rendered substandard solely by reason 
of earthquake, flood, or other natural disaster except where the 
condition remains for more than three years after the disaster, 

(2) The owner of the rental housing has secured financing to 
bring the housing into compliance with those laws or codes which 
have been violated, causing the housing to be classified as 
substandard, and has commenced repairs or other work necessary to 
bring the housing into compliance or 
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(3) The owner of rental housing which is not within the meaning 
of housing accommodation as defi~ed bv subdivision (d) of Sectio~ 
35305 of the Health and Saferv Code has attemoted to: 

(t\) Secure financing to bri~g such housing il{ro compliance with 
those laws or codes which have been \'ioluted, causing such housing 
t·o be classified as substandard; and 

(B) The financing is denied solei~· because the housing is located 
in a neighborhood or geographical area in which financial 
instit·utions do not provide Financing for rehabilitation of an\' such 
housing. 

(e) This section dues not apply to deductions from income 
derived from property rendered substandard solei)' bv reason of a 
change in applicable stale or local housing standards unless the 
violations cause substantial danger to the occupants of the propertv, 
as determined bv thR rc>.<:"h'C'!";' :!!;C:1c:.- which has served notice of 
violation pursuant to subdivision (b). 

(f) The owner of rental housing found t·o be in noncompliance 
shall. upon total or partial divestiture of interest in the propert~·, 
immediate!~- notif\' the regubtorr agency of the name and address 
of the person or persons to whom the property has been sold or 
otherwise transferred and the date of the sale or transference. 

(g) By Jul)' lst of each year. the regulator~· agencv shall report to 
the appropriate legislative body of its jurisdiction all of the following 
information, for the preceding calendar vear, regarding its activities 
to secure code enf'orcemen t, which shall be public inf orm;J lion: 

( l) The number of written notices of violation issued for 
subst:mdard dwellings under subdivision (b). 

(2) The number of violations complied with within the period 
prescribed in subdivision (b). 

(3) The number of notices of noncompliance issued pursuant to 
subdivision (c). 

{ 4) The number of appeals from those notices pursuant to 
subdivision (c). 

(5) The number of successful appeals by owners. 
(6) The number of notices of noncompliance mailed to the 

Franchise Tax Board pursuant to subdivision (c). 
(7) The number of cases in which a notice of noncompliance was 

not sent pursuant to the provision of subdivision (d). 
(8) The number of extensions for compliance granted pursuant to 

subdivision (b) and the mean average length of the extensions. 
(9) The mean average length of time from the issuance of a notice 

of violation to the mailing of a notice of noncompliance to the 
Franchise Tax Board where the notice is actuall)' sent to the 
Franchise Tax Board. 

( 10) The number of cases where compliance is achieved after a 
notice of noncompliance has been mailed to the Franchise Tax 
Board. 

( ll) The number of instances of disallowance of tax deductions by 
the Franchise Tax Board resulting from referrals made bv the 
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regulatory agency. This information may be filed in a supplemental 
report in succeeding years as it 'oecomes available. 

SEC. 149. Section 17524 of the Revenue and Taxation Code is 
amended to read: 

17524. (a) ( t) ln the case of a plan included in Section 17514, 
17515, or 17516, which provides contributions or benefits for 
employees some or ali of whom are employees within the meaning 
of Section 17502.2 (a), the amounts deductible under Sections 17513 
to 17520.6, inclusive, in any taxable year with respect to contributions 
on behalf of "'ny employee within the meaning of Section 17502.2 (a) 
sh,IJ, subject to the provisions of subdivision (b), not exceed two 
thousand five hundred dollars ( $2,500), or 10 percent of the earned 
income derived by the employee from the trade or business with 
respect to which du': plan is established, whichever is the lesser. 

(2) In the case of such a plan where contributions are aisu u•'-',:;.:; 
pursuant to and in conformance with the special limitations for 
self-employed individuals under Section 404 (e) of the Intern,] 
Revenue Code of 1954, us amended by the Employee Retirement 
Income Security Act of 1974 (P.L. 93-406) and the Economic 
Recovery Tax Act of 1981 (P.L. 97-34)-

(A l The amounts deductible are subject to the limitations 
provided in subdivisions (a), (b), and (c), and 

(13) The net income attributable to the nondeductible portion 
shall not be includable in the gross income of the owner-employee 
for the taxable year or For succeeding taxable years until distributed 
pursuant to the provision of the plan or by operation of the law. 

(b) (1) In any taxable year in which amounts are deductible with 
respect to contributions under two or more plans on behalf of an 
individual who is an employee within the meaning of Section 
17502.2 (a) with respect to the plans, the aggregate amount 
deductible for the taxable year under all the plans with respect to 
contributions on behalf of the employee shall not exceed two 
thousand five hundred dollars ($2,500), or 10 percent of the earned 
income derived by the employee from the trades or businesses with 
respect to which the plans are established, whichever is the lesser. 

(2) In any case in which the amounts deductible under Sections 
li513 to 17520.6, inclusive (with the application of the limitations of 
this section), with respect to contributions made on behalf of an 
employee within the meaning of Section 17502.2 (a), under two or 
more plans are, by reason of subdivision (b) ( 1), less than the 
amounts deductible under that section determined without regard 
to that subdivision, the amount deductible under Sections 17513 to 
17520.6, inclusive, with respect to the contributions under each such 
plan shall be determined in accordance with regulations prescribed 
by the Franchise Tax Board. 

(c) For purposes of this section, contributions which are allocable 
(determined under regulations prescribed by the Franchise Tax 
Board) to the purchase of life, accident, health, or other insurance 
shall not be taken into account. 
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SEC. 150. Section 17530 of the Revenue and Taxation Code is 
amended to read: 

17530. (a) For purposes of this section, "individual retireme!1t 
account" means u trust created or organized in the United States for 
the exclusive benefit of an individual or the individual's 
beneficiaries, but only if the written governing instrument creating 
the trust meets the following requirements: 

( l) Except in the case of a rollover contribution described in 
subdivision (d) (3), in Section 17503(d), 175ll(e), 17512(a) 19), or 
17530.1 (b) (3), no contribution will be accepted unless it is in cash, 
and contributions will not be accepted for the taxable year on behalf 
of any individual in excess of two thousand dollars ($2,000). 

(2.) The trustee is a bank (as defined in Section 17502.3 (a)) or such 
other person who demonstrates to the satisfactio;-; ::f :!~'" F,-,,nrh;,, 
Tax Board the~t the. manner in which that other person will 
administer the trust will be consistent with the requirements of this 
section. 

(3) No part of the trust funds will be invested in ·life insun.nce 
contracts. 

(4) The interest of an individual in the balance in that individual's 
account is n·onforfeitable. 

(5) The assets of the trust will not be commingled with other 
property except in a common trust fund or common investment 
fund. 

(6) The entire interest of an individual for whose benefit the trust 
is mainto.ined will be distributed to the individual not later than the 
close of that individual's taxable veo.r in which the individtwl attains 
age 70 1/ 2 , or will be distributed, commencing before the close of the 
taxable year, in accordance with regulutions prescribed by the 
franchise Tux Board, over-

( A) The life of the·individual or the lives of the individual and the 
individual's spouse, or 

(B) A period not extending beyond the life expectuncy of the 
individual or the life expectancy of the individuul and that 
individual's spouse. 

(7) If an individual for whose benefit the trust is maintained dies 
before the individual's entire interest has been distributed to him or 
her, or if distribution has been commenced as provided in paragraph 
(6) to his or her surviving spouse and the surviving spouse dies 
before the entire interest has been distributed to the spouse, the 
entire interest (or the remaining part of the interest if distribution 
thereof has commenced) will, within five years after that individual's 
death (or the death of the surviving spouse) , be distributed, or 
n.pplied to the purchase of an immediate annuity for that individual's 
beneficiary or beneficiaries (or the beneficiary or beneficiaries of his 
or her surviving spouse) which will be payable for the life of the 
beneficiary or beneficiaries (or for a term certain not extending 
beyond th.e life expectancv of the beneficiary or beneficiaries) and 
which annuity will be immediateiy distributed to the beneficiary or 
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beneficiaries. The preceding sentence does not apply if distributions 
over a term certain commenced before the death of the individual 
for whose benefit the trust was maintained and the term certain is 
for a period permitted under paragraph (6). 

(b) For purposes of this section, "individual retirement annuity" 
means an annuity contract, or an endowment contract (as 
determined under. regulations prescribed by the Franchise Tax 
Board), issued by an insurance company which meets the following 
requirements: 

(1) The contract is not transferable by the owner. 
(2) Under the contract-
(A) The premiums are not fixed, 
(B) The annual premium on behalf of any individual will not 

exceed two thousand dollars ($2,000), and 
(C) Any refund cf F~e~i'..!~o wil.\ be <1pplied before the close of 

the calendar year following the year of the refund toward the 
payment of future premiums or the purchase of additional benefits. 

(3) The entire interest of the owner will be distributed to the 
owner not later than the close of the owner's taxable year in which 
the owner attains age 701/ 2 , or will be distributed, in ac~ordance with 
regulations prescribed by the Franchise Tax Board over-

(A) The life of the owner or the lives of the owner and the owner's 
spouse, or 

(B) A period not extending beyond the life expectancy of the 
owner or the life expectancy of the owner and the owner's spouse. 

(4) If the owner dies before the owner's entire interest has been 
distributed to the owner, or if distribution has been commenced as 
provided in paragraph (3) to the owner's surviving spouse and the 
surviving spouse dies before the entire interest has been distributed 
to the spouse, the entire interest (or the remaining part of the 
interest if distribution thereof has commenced) will, within five 
years after the owner's death (or the death of the surviving spouse), 
be distributed, or applied to the purchase of an immediate annuity 
for the owner's beneficiary or beneficiaries (or the beneficiary or 
beneficiaries of the owner's surviving spouse) which will be payable 
for the life of the beneficiary or beneficiaries (or for a terrri certain 
not extending beyond the life expectancy of the beneficiary or 
beneficiaries) and which annuity will be immediately distributed to 
the beneficiary or beneficiaries. The preceding sentence shall have 
no application if distributions over a term certain commenced before 
the death of the owner and the term certain is for a period permitted 
under paragraph (3). 

(5) The entire interest of the owner is nonforfeitable. The term 
does not include an annuity contract for any taxable year of the 
owner in which it is disqualified on the application of subdivision (e) 
or for any subsequent taxable year. For purposes of this subdivision, 
no contract shall be treated as an endowment contract if it matures 
later than the taxable vear in which the individual in whose name the 
conlTact is purchased attains age 70 11.; if it is not for the exclusive 
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benefit of the individual in whose name it is purchased or the 
individual's beneficiaries; or if the aggregate annual premiums under 
all such contracts purchased in the name of the individual for any 
taxable year exceed two thousand dollars ($2,000). 

(c) A trust created or organized in the United States by an 
employer for the exclusive benefit of his or her employees or their 
beneficiaries, or by an association of employees (which may include 
emplovees within the meaning of Section 17502.2 (a)) for the 
exclusive benefit of its members or their beneficiaries, shall be 
created as an individual retirement account (described in 
subdivision (a)), but only if the written governing instrument 
creating the trust meets the following requirements: 

(1) The trust satisfies the requirements of paragraphs (1) through 
(7) of subdivision (a). 

(2) There is a separate accounting for the interest of each 
employee or member (or spouse of an employee or member). 

The assets' of the trust may be held in a common fund for the 
account of all individuals who have an interest in the trust. 

(d) (1) Except as otherwise provided in this subdivision, any 
amount paid or distributed out of an individual retirement account 
or under an individual retirement annuity shall be included in gross 
income by the payee or distributee, as the case may be, for the 
taxable year in which the payment or distribution is received. 
Notwithstanding any other provision of this code (including Parts 8 
(commencing with Section 13301) and 9 (commencing with Section 
15101)), the basis of any person in such an account or annuity is the 
amount of contributions not allowed as a deduction lmder Section 
17240 or 17241 on account of the purchase of the account or annuity. 

(2) Paragraph (1) does not apply to any annuity contract which 
meets the requirements of paragraphs (1), (3), (4), and (5) of 
subdivision (b) and which is distributed from an individual 
retirement account. Sections 17101 to 17112.7, inclusive, apply to any 
5uch annuity contract, and for purposes of Sections 17101 to 17112.7, 
inclusive. the investment in the contract is zero. 

(3) A1~ amount is described in this paragraph as a rollover 
contribution if it meets the requirements of subparagraphs (A) and 
(B). 

(A) Paragraph (l) does not apply to any amount paid or 
distributed out of an individual retirement account or individual 
retirement annuity to the individual for whose benefit the account 
or annuitY is maintained if-

(i) Th~ entire amount received (including money and any other 
property) is paid into an individual retirement account or individual 
retirement annuity (other than an endowment contract) or 
retirement bond for the benefit of the individual not later than the 
60th clay after the day on which the individual receives the payment 
or distribu lion: 

(ii) The entire amount received (including money and other 
property) represents the entire amount in the account or the entire 
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value of the annuity and no amount in the account and no part of the 
value of the annuity is attributable to any source other than a rollover 
contribution from an· employees' trust described in Section 17501 
which -is exempt from tax under Section 17631 (other than a trust 
forming part of a plan under which the individual was an employee 
within the meaning of Section 17502.2 (a) at the time contributions 
were made on his behalf under the plan), or an annuity plan 
described in Section 17511 (other than a plan under which the 
individual was an employee within the meaning of Section 
17502.2(a) at the time contributions were made on the individual's 
behalf under the plan) and any earnings on those sums and the entire 
amount thereof is paid into another such trust (for the benefit of that 
individual) or annuity plan not later than the 60th day on which the 
individual receives the payment or distribution; or 

(iii) (I) The entire amount received (including money and other 
property) represents the entire interest in the account or the entire 
value of the annuity, 

(II) No amount in the account and no part of the value of the 
annuity is attributable to any source other than a rollover 
~-;::;:~~i\::-..:tion from an annuity contract described in Section 17512 and 
any earnings on the rollover, and 

(III} The entire amount thereof is paid into another annuity 
contract described in Section 17512 (for the benefit of that 
individual) not later than the 60th day after the individual receives 
the payment or distribution . 

(B) This paragraph does not apply to any amount described in 
subparagraph (A) (i) received by an individual from an individual 
retirement account or individual retirement annuity if at any time 
during the one-year period ending on the day of that receipt the 
individual received any other amount described in that 
subparagraph from an individual retirement account, individual 
retirement annuity, or a retirement bond which was not includable 
in the individual's gross income because of the application of this 
paragraph. Clause (ii) of subparagraph (A) shall not apply to any 
amount paid or distributed out of an individual retirement account 
or an individual retirement annuity to which an amount was 
contributed which was treated as a rollover contribution bv Section 
li503(f) (or in the case of an individual retirement ann~ity, that 
section as made applicable by Section 17511 (e) (2)). 

( 4) Paragraph ( 1) does not apply to the distribution of any 
contribution paid for a taxable year to an individual retirement 
account or for an individual retirement annuitv to the extent that the 
contribution exceeds the amount allowable ·as a deduction under 
Section 17240 or 1 i241 if-

(A) The distribution is received on or before the day prescribed 
by law (including extensions of time) for filing the individual's 
return for the taxable year. 

(B) No deduction is allowed under Section !7240 or 17241 with 
respect to the excess contribution, and 
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(C) The distribution is accompanied by the amount of net income 
attributable to the excess contribution. ln the case of such a 
distribution, for purposes of Section 17071, any net incorne described 
in subparagraph (C) shall be deemed to h~ve been earned and 
receivable in the taxable year in which the excess contribution is 
made. 

(5) (A) In the case of any individual, if the aggregate 
contributions (other than rollover contributions) paid for any 
taxable year to an individual retirement account or for an individual 
retirernent annuity do not exceed two thousand two hundred fiftv 
dollars ($2,250)' paragraph (1) shall not apply to the distribution of 
anv such contribution to the extent that the contribution exceeds the 
an~ount allowable as a deduction under Section 17240 or 17241 for the 
taxable vear for which the contribution_ wn' n:1irl_ 

(i) I( the distribution is received after the date described in 
paragraph ( 4), 

(ii) But only to the extent th~t no deduction has been allowed 
under Sectionl7240 or 17241 \.Vith respect to the excess contribution. 

If ernployer contributions on behalf of the individual are paid for 
the taxable year to a simplified employee pension, the dollar 
limitation of the preceding sentence shall be increased by the lesser 
of the amount of such contributions or fifteen thousand dollars 
($15,000)-

(B) (i) The taxpayer reasonablv relies on information supplied 
pursuant to this part for determining the amount of a rollover 
contribution, but 

(ii) The information was erroneous, subparagraph (A) shall be 
applied by increasing the dollar limit set forth therein b)' that portion 
of the excess contribution which w~s attributable to that information. 

(6) The transfer of an individual's interest in an individual 
retirement account, individual retirement annuitv, or retirement 
bond to the individual's former spouse under a divorce decree or 
under a written instrument incident to the divorce is not to be 
considered a taxable transfer made bv the individual 
notwithstanding an)' other provision of this part; and that interest at 
the time of the transfer is to be treated as an individual retirement 
account of the spouse, and not of the individual. Thereafter the 
account, annuity, or bond for purposes of this part shall be treated 
as maintained for the benefit of the spouse. 

(7) The payment or distribution of any contribution made in a 
taxable vear which exceeds the amount allowable as a deduction 
Lmcler s~bdivision (a) Section 17240 or subdivision (a) 17241 shall be 
attributable to the earliest excess contribution made. 

(e) (1) Any individual retirement account is exempt from 
taxation under this part unless the account has ceased to be an 
individual retirement account b)' reason of paragraph (2) or (3). 
Notwithstanding the preceding sentence, an)' such account is subject 
to the taxes imposed b)' Section 17651 (relating to imposition of tax 
on unrelated business income of charitable, etc. organi:::ations). 
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12) (A) In the case of such a plan in existence in taxable vear 1975 
where contributions were made pursuant to and in conformance 
with Section 408 or 409 of the Internal Revenue Code of 1954 as 
amended by the Employee Income Security Act of 1974 (P.L. 
93-405), any net income attributable to the 1975 contribution shall 
not be includable in the gross income, for taxable year 1977 or 
succeeding taxable years, of the individual for whose benefit the plan 
was established until distributed pursuant to the provisions of the 
plan or by operation of law. 

(B) In the case of a simplified employee pension, where 
contributions are also made pursuant to, and in conformance with, 
the provisions of Section 408 (k) of the Internal Revenue Code of 
1954, as amended by Public L<J.w 97-34, the net income attributable 
to the nondeductible portion of the contributions shall not be 
includable in the gross income oi the inciiviuuai lor whose benefit the 
plan was established for the taxable year or for succeeding taxable 
years until distributed pursuant to the provisions of the plan or by 
operation of law. 

(C) Notwithstanding the limitations provided in Sections 17240 
and 17241 with respect to the amount of deductible contributions 
and individuals eligible for the deduction, any income attributable to 
contributions m<J.dc to a plan in existence in taxable years beginning 
on or after January 1, 1982, in conformance with Sections 219, 220, 
408, and 409 of the Intcrn,ll Revenue Code of 1954, as amended by 
P.L. 97-34, shall not be include1ble in the gross income of the 
individual for whose benefit the plan was established until 
distributed pursuant to the provisions of the plan or by operation of 
law. The Franchise Tax Board shall prescribe regulations with 
respect to the determination of the amount of the income included 
in the amount distributed or deemed distributed by operution of law 
which is includable in the individual's gross income in the taxable 
year in which the distribution is received or deemed distributed bv 
operation of law. -

(3) (A) If, during any taxable year of the individual for whose 
benefit any individual retirement account is established, that 
individual or the individual's beneficiary engages in anv transaction 
prohibited by Section 4975 of the Internal Revenue Code of 1954 as 
amended by Public Law 95-596 with respect to that account, the 
account ceases to be an individual retirement account as of the first 
day of the taxable year. For purposes of this paragraph-

(i) The individual for whose benefit anv account was established 
is treated as the creator of the account a~d 

(ii) The separate account for any individual within an individual 
retirement account maintained by an employer or association of 
employees is treated as a separate individual retirement account . 

(B) In any case in which any account ceases to be an individual 
retirement account by reason of subparagraph (A) as of the first dav 
of any taxable year, paragraph (l) of subdivision (d) applies as if 
there were a distribution on that first day in an amount equal to the 
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fair market value (on that first dav) of all ussets in the occount (on 
that first day). 

(4) If during uny taxable vear the owner of an individual 
retirement annuitv borrows anv monev under or by use of the 
contract. the contr;tct ceases to be an individual retirer~tent :mnuitv 
ns of the first day of that year. The owner shall include in gro;s 
income for the tuxable year an amount equal to the fair market value 
of such contract as of the lirst day. 

(5) If, during any taxable year of the individual for whose benefit 
an individual retirement account is established, that individual uses 
the account or any portion thereof as security for a loan, the portion 
so used is treated as distributed to that individual. 

(6) ll' the assets of an individual retirement account or an)' part of 
the assets are ust:J lv putt.::~u.t:!le ilu euUuw111e11l contract for the 
benefit of the individual for whose benefit the account is 
established-

( A) To the extent that the amount of the assets involved in the 
purchnse are not attributable to the purchase of life. insurance, the 
purchase is treated as a rollover contribution described in subdivision 
(d) (3), and 

(B) To the extent that the amount of the assets involved in the 
purchase are attributable to the purchase of life, health, accident, or 
other insurance, those amounts are treated as distributed to that 
individual (but subdivision (f) does not apply). 

(7) Any common trust fund or common investment fund of 
individual retirement account assets which is exempt from taxation 
under this part does not cease to be exempt on account of the 
participation or inclusion of assets of a trust exempt From taxation 
under Section 17631 which is described in Section 1750!. 

(f) (l) lf a distribution from an individual retirement account or 
under an individual retirement annuity to the individual for whose 
benefit the account or annuity was established is made before the 
individual attains age 59 11., the individual's tax under this part for the 
taxable vear in which the dislTibution is received shall be increased 
b)' an a·mount equal to 2.5 percent of the amount of distribution 
which is includable in the individual's gross income for the taxable 
year. 

(2) U an amount is includable in gross income for a taxable vear 
under subdivision (e) and the taxpayer has not attained age 59 1,~ 
before the beginning of the taxable vear, the individual's tax under 
this article for the taxable year shall be increased by an amount equal 
to 2.5 percent of the amount so required to be included in his gross 
incon1e. 

(3) Paragraphs (l) and (Z) do not apply if the amount paid or 
distributed, or the disqualification of the account or annuity under 
subdivision (e), is attributable to the trn:payer becoming disabled 
within the meaning of Section l7JJ2.5(F). 

(g) This section shall be applied without regard to anv communit)' 
propertv laws. 
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(h) For purposes of this section, a custodial account shall be 
tre.ated as o. trust if the assets of the account are heid by a bank (as 
defined in Section 17502.3(a)) or another person who demonstrates, 
to the satisfaction of the Franchise Tax Board, that the manner in 
which the person will udminister the account will be consistent with 
the reauirements of this section, and if the custodial account would, 
except' for the fact that it is not a trust, constitute an individual 
retirement account described in subdivision (a). For purposes of this 
part, in the case of a custodial account treated as a trust by reason 
of the preceding sentence, the custodian of the account shall be 
treated as the trustee thereof. 

(i) The trustee of an individual retirement account and the issuer 
ul an endowment contract described in subdivision (b) or an 
individulll retirement llnnuity shali ttw.ke ~!:c ~"~'0<ts regarding the 
account, contract, or annuity to the Franchise Tllx Board and to the 
individuals for whom the account, contract, or annuity is, or is to be, 
maintained with respect to contributions, distributions, and such 
other mutters as the Franchise Tax Bourd may require under 
regulations. The reports required by this subdivision shall be filed at 
su~h time llnd in such manner and furnished to those individuals at 
such time und in such manner as may be required by those 
regubtions. 

(j) In the case of a simplified employee pension, this section shall 
be applied by substituting "fifteen thousand dollars ($15,000)" or, if 
applicable, any higher amount referred to in subparagraph (A) of 
pamgraph (5) of subdivision (d) for "two thousand doHars ($2,000) ·· 
in the following provisions: 

(l) Parugruph (l) of subdivision (a), and 
(2) Paragraph (2) of subdivision (b). 
(k) (1) For purposes of this part, "simplified employee pension" 

meuns an individual retirement account or individual retirement 
annuity with respect to which the requirements or paragraphs (2), 
(3), (4), and (5) are met. 

(2) This paragraph is satisfied with respect to a simplified 
employee pension for a calendar year only if for such year the 
employer contributes to the simplified employee pension of each 
employee who-

(A) Has attained age 25, and 
(B) Has performed service for the employer during at least three 

of the immediately preceding five calendar years. For purposes of 
this paragraph, there shall be excluded from consideration 
employees described in subparagraph (A) or (C) of paragraph ( l) 
of subsection (b) of Section 410 of the Internal Revenue Code of 1954 
as amended bv Public Law 96-605. 

(3) (A) Th~ requirements of this paragraph are met with respect 
to a simplified employee pension for a calendar year if for that year 
the contributions made by the employer to simplified employee 
pensions for his employees do not discriminate in favor· of any 
employee who is-
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(i) An officer, 
(ii) A shareholder, 
!iii) A self-employed individual, or 
(iv) Highly compensated. 

[ Ch. 142 

!B) For purposes of subparagraph (A)-

(i) There shall be excluded from consideration emplovees 
described in subparagraph (A) or (C) of Section 410(b) (2) of the 
Internal Revenue Code of 1954, as amended by Public Luw 96-605, 
and 

(ii) An individual shall be considered a shareholder if the 
individual owns (with the application of Section 17384) more than 10 
percent of the value of the stock of the employer. 

(C) For purposes of subparagraph (A), employer cont·ributions to 
simplified employee pensions shall be considered discriminatory 
unless-

(i) Contributions thereto bear a uniform relationship to the total 
compensation not in excess of the first two hundred thousand dollars 
(,t200,000) of each employee muintaining a simplified employee 
pension, and 

(ii) If compensation in excess on one hundred thousand dollars 
($100,000) is taken into account under a simplified employee pension 
for an employee, contributions to a simplified employee pension on 
behalf of each employee for whom a contribution is required are at 
a rate (expressed as a percentage of compensation) not less than 7 .. '5 
percent. 

(D) Except as provided in this subparagraph, employer 
contributions do not meet the requirements of this paragraph unless 
those contributions meet the requirements of this paragraph without 
taking into account contributions or benefits relating to tax on 
self-employment income, relating to Federal Insurance 
Contributions Act, Title II of the Social Security Act, or any other 
federal or state law. Taxes paid under Section 3lll of the Internal 
Revenue Code of 1954, as amended by Public Law 95-216 (relating 
to tax on employers) with respect to an employee may, for purposes 
of this paragraph, be taken into account as u contribution by the 
employer to an employee's simplified employee pension. If 
contributions are made to the simplified employee pension of an 
owner-employee, the preceding sentence shall not applr unless taxes 
paid by all such owner-employees under Chapter 2 of the Internal 
Revenue Code of 1954, as amended by Public Law 97-34, and the 
taxes which would be payable under Chapter 2 b)' the 
owner-employees but for paragraphs (4) and (5) of Section 1402(c) 
of the Internal Revenue Code of 1954, as amended by Public Law 
95-600, are taken into account as contributions by the empiO)'er on 
behalf of the owner-employees. 

( 4) A simplified emplO)'ee pension meets the requirements of this 
paragraph only if-

(A) Employer contributions thereto are not conditioned on the 
retention in such pension of any portion of the amount contributed, 
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and 
IB) There is no prohibition imposed by the employer on 

withdrawals from the simplified employee pension. 
(5) The requirements of this paragraph are met with respect to. 

a simplified employee pension only if employer contributions to the 
pension are determined under a definite written allocation formula 
which specifies-

(A) The requirements which an employee must satisfy to share in 
an allocution, and 

IB) The manner in which the amount allocated is computed. 
(6) For purposes of this subdivision and subdivision (l)-
(A) "Employee", "employer", and "owner-employee" shall have 

the respective meanings given the terms by Section 17502.2. 
(B) "Compensation" means, in the case of an employee within 

ii1t:: ''"o:..-:ing of Section 17502.2 (a), earned income within the 
meaning or Section l7502.2(b). 

({) An employer who makes a contribution on behalf of an 
employee to a simplified employee pension shall provide such 
simpliried reports with respect to such contributions as the Franchise 
Tux Board may require by regulations. The reports required by this 
subdivision shall be filed at such time and in such manner, and 
information with respect to such contributions shall be furnished to 
the employee at such time and in such manner, as may be required 
by regulations. 

( m) ( 1) The acquisition by an individual retirement account or 
by an individually directed account under a plan described in Section 
17501 (a) of any collectible shall be treated (for purposes of this 
section and Section 17503) as distribution from that account in an 
amount equal to the cost to that account of that collectible. 

(2) For purposes of this subdivision, "collectible" means
( A) Any work of art, 
(B) Any rug or antique, 
(C) Any metal or gem, 
(D) Any stamp or coin, 
(E) Any alcoholic beverage, or 
(F) Any other tangible personal property specified by the 

Franchise Tax Board for purposes of this subdivision. 
( 3) This subdivision shall apply to property acquired after 

December 31, 1981, in taxable years ending after that date. 
(n) The amendments made to this section by the act adding this 

subdivision shall apply to taxable years beginning after December 31, 
1981. 

SEC. 151. Section 19356 is added to the Revenue and Taxation 
Code, to read: 

19356. (a) The Tax Relief and Refund Account is hereby created 
in the General Fund and is continuously appropriated to the 
Franchise Tax Board for purposes of making all payments as 
provided in this section. 

(b) Notwithstanding any other provision of law, all payments 
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required to be made to taxpayers or other persons from the Personal 
Income Tax Fund shall be paid from the Tax Relief and Refund 
Account. 

(c) The Controller shall transfer, as needed, to the Tax Relief and 
Refund Account: 

(I) From the unexpended balance of the appropriation made by 
Item 375 of Chapter 219 of the Statutes of I977, an amount 
determined by the Franchise Tax Board to be equivalent to the total 
amount of renters' assistance credits and refunds allowed under 
Section 17053.5. 

(2) From the disability fund, the amount transferable to the 
General Fund pursuant to subdivision (a) of Section 1176.5 of the 
Unemployment Insurance Code. 

(3/ rrom the Personal Income Tax Fund, such additional amounts 
as determined by the Franchise Tax Board to be necessary to make 
the payments required under this section. 

SEC. I52. Section 23603 of the Revenue and Taxation Code, as 
added by Chapter I559 of the Statutes of 1982, is amended and 
renumbered to read: 

23606. (a) There shall be allowed as a credit against the taxes 
imposed by this part (except the minimum franchise tax and the tax 
on preference income) an amount equal to 2.5 percent of the fair 
market value of qualified charitable contributions, not to exceed the 
basis of the property contributed. 

(b) For purposes of this section, "qualified charitable 
contribution" means a charitable contribution of tangible personal 
property described in paragraph (I) of Section 12.2.1 of the Internal 
Revenue Code of 1954, but only if all of the following conditions are 
met: 

(I) The contribution is to an educational organization which is 
described in subsection (b) (1) (A) (ii) of Section 170 of the Internal 
Revenue Code of 1954 and which is not an institution of higher 
education (as defined in Section 3304 (f) of the Internal Revenue 
Code of 1954) in this state. 

(2) The contribution is made not later than one year after the date 
the construction of the property is substantially completed. 

(3) The original use of the property is by the donee. 
( 4) The property is a computer, scientific equipment, or 

apparatus all of the use of which by the donee is directly in the 
education of students of this state. 

(5) The property is not tTansferred by the donee in exchange for 
r:---<>ney, other property, or services. 

(6) The taxpayer receives from the donee a written statement 
representing that its use and disposition of the property will be in 
accordance with these provisions. 

(7) The property has the approval of the donee. 
(8) The contribution is made on or after] anuary 1, 1983, and on 

or before June 30, 1984. 
(c) The credit shall be in lieu of any deduction under this part to 
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which the taxpaver otherwise may be entitled, if any. 
(d) In the cas"e of a taxpayer whose cre~i~s exceed its ~ax liability 

computed under this part (except the rrummum franchise tax and 
the tax on preference income) for the income yeru:, t~~ taxpayer 
shall be allowed a credit to the extent of that tax liability. At the 
election of the taxpayer, that portion of the credit which exceeds the 
taxes imposed by this part (except the minimum franchise tax and 
the tax on preference income) may be carried over to the taxes 
imposed by this part (except the ~urn franchise tax and the tax 
on preference income) in succeeding mcome years, w1th re_spect to 
which this section shall remain in effect for purposes of carrymg over 
excess credit, until the credit is used. The credit shall be applied first 
to the ea;!ic~t !!'.<::'J!"!l.f' y.;:~rs possible. 

(e) The credit shall be claimed on tax returns filed on or after July 
1, 1983. 

(f) The Franchise Tax Board shall prescribe regulations as may be 
necessary to carry out the purposes of this section. 

SEC. 153. Section 25951 of the Revenue and Taxation Code is 
amended to read: 

25951. in case of any underpayment of estimated tax, except as 
provided in Section 25954, there shall be added to the tax for the 
income vear an amount determined at the adjusted annual rate 
establish~d pursuant to Section 19269 upon the amount of 
underpayment (determined under Section 25952) for the period of 
the underpayment (determined under Section 25953). 

SEC. 154. Section 26132 of the Revenue and Taxation Code is 
amended to read: 

26132. The Franchise Tax Board may by notice, served personally 
or by first-class mail, require any bank, corporation, or person, and 
any officer or department of the state or any political subdivision or 
agency of the state, or any city organized under a freeholder's 
charter, or any political body not a subdivision or agency of the state, 
having in their possession, or under their control, any credits or other 
personal property or other things of value, belonging to a taxpayer 
to withhold, from the credits or other property the amount of any 
tax, interest or penalties due from the taxpayer or the amount of any 
liability incurred by that person for failure to withhold and transmit 
amounts due from a taxpayer under this part and to transmit the 
amount withheld to the Franchise Tax Board at such times as it may 
designate. However, in the case of a depository institution, as defined 
in Section 19(b) of the Federal Reserve Act (12 U.S.C.A. Sec. 
461 (b) (1) (A)), amounts due from a taxpayer under this part shall be 
transmitted to the Franchise Tax Board not less than 10 business days 
from receipt of the notice. To be effective, the notice shall state the 
amount due from the taxpayer and shall be delivered or mailed to 
the branch or office where the credits or other property is held, 
unless another branch or office is designated by the bank, 
corporation, person, officer or department of the state, political 
subdivision or agency of the state, city organized under a freeholder's 
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charter, or a political body not a subdivision or agency of the state. 
Anr bank, corporation, or person failing to withhold the amounts due 
from anv taxoaver and transmit them to the Franchise Tax Board 
after se;vice ~(the notice shall be iiable for those amounts. 

SEC. 155. Section 188.8 of the Streets and Highwavs Code is 
amended to read: - · 

188.8. From the money expended pursuant to Section 188. the 
commission shall allocate and the department shall expend, or cause 
to be expended, in each county of Countv Group No. 1 and in each 
county of County Group No. 2. during th~ period commencing July 
l, 1983, and ending June 30, 1988, and for each period of five years 
thereafter, not less than an amount computed as follows: 

(a) The commission shall compute, for each period of five )'ears, 
an amount equal to 70 !Jercent nf t·h<c "'0!1")' to be expended in 
Count)• Groups Nos. 1 and 2, respectively, as provided in Section 188. 

(b) From the amount computed for County Group No. 1 in 
subdivision (a) for each five-year period, the commission shall 
determine the minimum expenditure for each county in the group 
based on a formula which is based 75 percent on the population of 
the county to the total population of County Croup No. l and § 

percent on stute highway miles in the countv to the total state 
highwav miles in County Croup No. l. 

(c) From the amount computed for County Croup No. 2 in 
subdivision (a) for each five-year period, the commission shall 
determine the minimum expenditure for each count)' in the group 
based on a formula which is based 75 percent on the population of 
the county to the totul population of Countv Croup No. 2 and 25 
percent on state highway miles in the county to the total state 
highway miles in County Croup No. 2. 

(d) A countv board of supervisors ma)' adopt a resolution to pool 
its county minimum expenditure with adjacent counties adopting 
similar resolutions. The resolution shall provide for pooling the 
county minimum expenditures For expenditure in any of the pooling 
counties for a five-year period and shall be submitted to the 
commission not later than May 1 immediately preceding the 
commencement of the five-year period. 

(e) Except as provided in this subdivision, the entire obligation 
under a contract awarded or a day labor project commenced during 
anv of the periods shall be deemed an expenditure within the period 
in :.Vhich the conlTact was awarded or cia)' labor project commenced. 
Obligations under contracts which have been awarded or day labor 
projects which have been commenced, but which are to be budgeted 
over more than one fiscal vear pursuant to Section 170, shall be 
deemed expenditures in each of the fiscal years in which the work 
is to be performed in an amount equal to the final amount budgeted 
for each of the fiscal vears for the work. 

(f) For the purpos~ of this section, the population in each countv 
is that determined b)' the last preceding federal census, or a 
subsequent census validated bv the Population Research Unit of the 
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Department of Finance, at the b~ginr;.ing of each five-year. period. 
(g) For the purpose of this section, state htghway mtles, means 

the miles of state highways open to vehtcular traffic at the begmmng 
of each five-year period. 

(h) Notwithstanding subdivisions (a), (b), ~nd (c), the 
commission shall program and allocate funds for proJects that were 
included in the 1980 state transportation improvement program. 
This subdivision shall be limited to projects, as defined in the 1980 
state transportation improvement program, and shall provide for 
inf1ationarv cost increases, but shall not provide for cost increases 
which are ~a used by any change in the scope or nature of the project. 
This subdivision shall not apply to projects that cannot proceed due 
to changes in federal law or other causes beyond the commission's 
and department's authority. During the five-year period beginning 
]ulv 1, 1983, the commission may deviate from subdivisions (a), (b), 
·and (c) for the purpose of meeting the :~quirements . of th~s 
subdivision, but shall make a reasonable etlort to comply wnn 
subdivisions (a), (b), and (c). 

SEC. 156. Section 680 of the Streets and Highways Code is 
amended to read: 

680. Whenever a franchise is granted by any county or city in an:· 
public highway which has been or is subsequently constituted a state 
highway, the department may enforce any obligations of the grantee 
or holder of the franchise with respect to the repair of the highway. 
The department may require any person who has placed and 
maintained an)' pole, pole line, pipe, pipeline, conduit, street railroad 
trucks, or other structures or facilities upon any state highway, 
whether under that or anv franchise, to move it at his or her own cost 
and expense to such diff~rent location in the highway as is :;pecified 
in a written demand of the department, whenever necessar)' to 
insure the safety of the traveling public or to permit the 
improvement of the highway. However, no such change of loc:1tion 
shall be required for a temporary purpose. The dep<trtment shall 
specify in the demand a reasonable time within which the work of 
relocation shall be commenced and the grantee or owner shall 
commence the relocation within the time specified in the demand 
and thereafter diligently prosecute it to completion. 

In case the owner fails to comply with any such demand, the 
encroachments specified in the demand become subject to Article 3 
(commencing with Section 720), except that no further notice is 
reouired. 

SEC. 157. Section 701 of the Streets and Highwars Code is 
amended to read: 

701. This article is limited to state highways which are or shall 
become freeways. Article 2 (commencing with Section 670), except 
as inconsistent with this article, applies to freeways. 

SEC .. 158. Section 724 of the Streets and High wars Code is 
amended to read: 

724. Unless the encroachment is authorized under Article 2 
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(commencing with Section 670), anv person owning, controlling, or 
pl;~cing, or causing or suffering to exist, any encroachment within 
any state highway after the service upon that person of the notice. 
in the manner provided in Section 720. is, in addition to an)' civil 
liability therefor, guilty of a misdemeanor. 

SEC. 159. Section 62.5 of the Vehicle Code is amended Lo re,.d: 
625. A "traffic officer" is any member of the California l-lighwav 

Patrol, or any peace officer who is on duty for the exclusive or main 
purpose of enforcing Division 10 (commencing with Section 20000) 
or 11 (commencing with Section 21000). 

SEC. 160. Section 3061 of the Vehicle Code is amended to read: 
vUVL :11 c:ecel'Jflining whether good CaUSe has 0ee11 esraDi!SfleQ 

for modifying, replacing, terminating, or refusing to continue a 
franchise, the board shall take into consideration the existing 
circumstances, including, but not limited to, all of the following: -

(a) Amount of business transacted by the franchisee, as compared 
to the business available to the franchisee. ' 

(b) Investment necessaril)' made and obligations incurred by the 
franchisee to perform its part of the franchise. 

(c) Permanency of the investment. 
(d) Whether it is injurious or beneficial to the public welfare for 

the franchise to be modified or replaced or the business of the 
franchisee disrupted. 

(e) Whether the franchisee has adequate motor vehicle sales and 
service facilities, equipment, vehicle parts, and qualified service 
personnel to reasonably provide for the needs of the consumers for 
the motor vehicles handled bv the franchisee :mel has been and is 
rendering adequate services t~ the public. 

(f) Whether the franchisee tails to fulfill the warranty obligations 
of the franchisor to be performed by the franchisee. 

(g) Extent of franchisee's failure to comply with the terms of the 
franchise. 

SEC. 1.61. Section 3063 of the Vehicle Code is ::tmended to read: 
3063. ln determining whether good cause has been established 

for not entering into or relocating an additional franchise for the 
same line-make, the board shall take into consideration the existing 
circumstances, including, but not limited to, all of the following: 

(a) Permanency of the investment. 
(b) Effect on the retail motor vehicle business and tbe consuming 

public in the relevant market area. 
(c) Whether it is injurious to the public welfare for an additional 

franchise to be established. 
(d) Whether the franchisees of the same line-make in that 

relevant market area are providing adequate competition and 
convenient consumer care for the motor vehicles of the line-make in 
th<: market area which shall include the adequacy of motor vehicle 
sales and service facilities, equipment, supply of vehicle parts, and 
qualified service personnel. 

(e) Whether the establishment of an ctdditional franchise would 
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increase competition and therefore be in the public interest. 
SEC. 162.. Section 4460 of the Vehicle Code is amended to read: 
4460. The Department of Motor Vehicles, the Traffic 

Adjudication Board, and the Department of the California Highwa)' 
Patrol or any regularly employed and salaried police officer or 
deputy sheriff mlly take possession of llny certificate, card, placard, 
permit, license, or license plate issued under this code, upon 
expimtion, revocation, cancellation, or suspension thereof or which 
is fictitious or which has been unlawfully or erroneously issued. Any 
license plate which is not attached to the vehicle for which issued, 
when and in the manner required under this code, may be seized, 
and attachment to the proper vehicle may be mllde or required. 

Any such document, plac:J.rd, or lirP.nsP plate seized shall be 
delivered to the Department of Motor Vehicles. 

SEC. 163. Section 4601 of the Vehicle Code is amended to read: 
4601. Except as otherwise provided in this code, every vehicle 

registration and registration card expires at midnight on the 
expiration date designated by the director pursuant to Section 1651.5, 
and shall be renewed prior to the expiration of the registration year. 
The department may, upon payment of the proper fees, renew the 
registration of vehicles. 

SEC. 164. Section 4602. of the Vehicle Code is amended to read: 
4602. Application for renewal of a vehicle registration shall be 

made by the owner not later than midnight of the expiration date, 
and sh:.dl be made by presentation of the registration card last issued 
for the vehicle or by presentation of a potential registration card 
issued by the department for use at the time of renewal and by 
payment of the full registration year fee for the vehicle as provided 
in this code. 

SEC. 165. Section 9102.5 of the Vehicle Code is amended to reu.d: 
9102.5. (a) In lieu of all other fees which are specified in this 

code, except fees for duplicate plates, certificates, or cards, a fee of 
ten dollars ( $10) shall be paid for the registration and licensing of any 
privately owned school bus, as defined in Section 545, which is either 
of the following: 

(l) Owned by a private nonprofit educational organization and 
operated in accordance with the rules and regulations of the 
Department of Education and the Department of the California 
Highway Patrol exclusively in transporting school pupils, or school 
pupils and employees, of the private nonprofit educational 
organization. 

(2) Operated in accordance with the rules and regulations of the 
Department of Education and the Department of the California 
Highwa)' Patrol exclusively in transporting school pupils, or school 
pupils and employees, of an)' public school or private nonprofit 
educational organization pursuant to a contract between a public 
school district or nonprofit educational organization and the owner 
or opera tor of the school bus. 

This section does not apply to any schoolbus which is operated 
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pursuant to any contract which requires the public school district or 
nonprofit educational organization to pay any amount representing 
the costs of registration and weight lees unless and until the contract 
is amended to require only the payment of an amount representing 
the fee required by this section. 

(b) When a schoolbus under contract and registered pursuant to 
subdivision (a) is to be temporarily operated in such a manner that 
it becomes subject to full registration fees specified in this code, the 
owner may, prior to such operation, as an alternative to such full 
registration, secure a temporary permit to operate the vehicle in this 
state for any one or more calendar months. The permit shall be 
posted upon the windshield or other prominc,nt· :>hr•p upon the 
vehicle, and shall identity' the vehicle to which it is affixed. \Vhen so 
affixed, the permit shall serve as indicia of full registration for the 
period designated thereon. Upon payment of the fees specilied in 
Section 9266.5, the department may issue a temporarv permit under 
this section. 

(c) Notwithstanding any other provision, any schoolbus used 
exclusively to transport students at or below the 12th-grade level to 
or from any school, education-related purpose, or activity sponsored 
b}' a nonprofit organization shall be deemed to be a school bus for the 
purposes of this section and shall pay a fee of ten dollars ($10) in lieu 
of all other fees which are specified in this code, except fees for 
duplicate plates, certificates, or cards. 

SEC. 166. Section 9706 of the Vehicle Code is amended to read: 
9706. (a) Application for partial }'ear registration in conjunction 

with an application for original California registration shall be made 
by the owner within 20 days of the date the vehicle first becomes 
subject: to California registration. Any application for partial year 
registration submitted after that 20-da)' period shall not be registered 
for a partial year, and the vehicle shall be subject to parment of the 
fees for the entire registration year. In addition to the fee for the 
registration vear, a penalty, as specified in Section 95.54, shall be 
added to the fee for registration. 

(b) Any application- to renew registration for a part of the 
remainder of the registration year, or for the entire remainder of the 
registration year, shall be made prior to midnight of the expiration 
date of the last issued registration certilicate. Application shall be 
made upon presentation of the last issued registration card, or of a 
potential registration issued by the department for use at the time 
of renewal and by pavment of the proper partial year fees, or, if 
renewal, is for the remainder of the registration year, bv payment of 
the annual fee provided by Section 9400, as reduced pursuant to 
Section 9407. Anv application submitted after the expiration date of 
the last issued registration certificate which is not accompanied by 
a certificate of n;noperation, as provided in Section 9708, shall be 
refused J)arti al vear registration and shall be subject to payment of 
the full. fees for the ~egistration vear or remainder thereof. In 
addition to the fee for tbe registration year or remainder thereof a 
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penalty, as specified in Section 9554, shall be added to the fee for 
renewal of registration. 

(c) In order to obtain partial year registration or renewal of 
partial year registration for a period of less than three months, 
application shall be made prior to the date the vehicle is Rrst 
operated, moved, or left standing on the highways. Partial year 
registration or renewal of partial year registration may be obtained 
for a minimum of three months when application is made after, but· 
within 20 days of, the date the vehicle is first operated, moved, or left 
standing on the highways. 

SEC. 167. Section 9853.4 of the Vehicle Code is amended to read: 
9853.4. The rlPpartment may issue one or more stickers, tabs, or· 

other suitable devices to identify vessels as being currently 
registered. The size, shape, and color of the sticker, tab, or other 
device and the positioning of the sticker, tab, or other device on the 
vessel shall be as determined by the department after consultation 
with the Department of Boating and Waterways, such consultation 
to consider the responsibilities and duties of the Department of 
Boating and Waterways as prescribed in the Harbors and Navigation 
Code. 

SEC. 168. Section 11520 of the Vehicle Code is amended to read: 
11520. (a) A licensed automobile dismantler who acquired, for 

the purpose of dismantling, actual possession, as a transferee, of a 
vehicle of a type subject to registration under this code shall do all 
of the following: 

(l) Within five calendar days, not including the day of acquisition, 
mail a notice of acquisition to the department at its headquarters. 

(2) Within five calendar days, not including the day of acquisition, 
mail a copy of the notice of acquisition to the Department of Justice 
at its headquarters. 

(3) Not begin dismantling until 10 calendar days have elapsed 
after mailing the notice of acquisition. In the alternative, dismantling 
may begin any time after the dismantler complies with paragraph 
( 4)' 

(4) Deliver to the department, within 90 calendar days of the date 
of acquisition, the documents evidencing ownership and the license 
plates last issued for the vehicle. Proof that a registered or certified 
letter. of demand for the documents was sent within 90 days of the 
date of acquisition to the person from whom the vehicle was 
acquired may be substituted for documents that cannot otherwise be 
obtained. A certificate of license plate destruction, when authorized 
by the director, may be delivered in lieu of the license plates. 

(5) Maintain a business record of all vehicles acquired for 
dismantling. The record shall contain the name and address of the 
person from whom the vehicle was acquired; the date the vehicle 
was acquired; the license plate number last assigned to the vehicle; 
and a brief description of the vehicle, including its make, type, and 
the vehicle identification number used for registration purposes. The 
record required by this subdivision shall be a business record of the 
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dismRntler separate and distinct from the records maintained rn 
those boolcs and forms furnished by the department. 

(b) Paragraphs (1) and (2) of subdivision (a), do not apply to 
vehicles acquired pursuant to Section 11515 or 22851.2 of this code or 
Section 3071, 3072, or 3073 of the Civil Code. 

(c) Any person, other than a licensed dismantler, desiring to 
dismantle a vehicle of a type subject to registration under this code 
shall deliver to the department the certificate of ownership, 
registration card, and the license plates ln.st issued to the vehicle 
before dismantling may begin. 

(d) Any person who violates this section is guilty of a 
misdemeanor. Any person not licensed under this chapter who is 
convicted under this section shall be punished uoon a first conviction 
by imprisonment in the county jail for not les:; tl~an five clavs or more 
than six months or by a fine of not less than fiftv dollars. ($50) nor 
more than five hundred dollars ($500) or by both such fine and 
imprisonment; and upon a second or any subsequent conviction, by 
imprisonment in the county jail for not less than 30 days nor more 
than one year or by a fine of not less than two hundred fifty dollars 
($250) nor more than one thousand dollars ($1,000) or b~· both such 
fine and imprisonment. 

SEC. 169. Section 23181 of the Vehicle Code i.s amended to read: 
23181. (a) If the court grants probation to anv person punished 

under Section 23180, in addition to the provisions of Section 23206 
and any other terms and conditions imposed by the court, the court 
shall impose as a condition of probation that the person be confined 
in the countv jail for at least five davs but not more than one vear 
and pay a fin.e of at least three hundr~d ninetr dollars ($390) but not 
more than one thousand dollars ($1,000). The person's privilege to 
operate a motor vehicle shall be suspended by the Department of 
Motor Vehicles pursuant to paragraph (2) of subdivision (a) of 
Section 13352. 

(b) in any county where the county alcohol program 
adminish·ator has certified, and the board of supervisors has 
approved, such a program or programs, the court shall also impose 
as a condition of probation that the driver shall participate in, and 
successfully complete, an alcohol or drug education program, as 
designated by the court. 

(c) Each county which has approved and certified an alcohol or 
drug education program or programs shall make provision for 
persons who cannot afford the program fee, in order to enable those 
persons to parlici pate. 

(d) ln order to assure effectiveness of the alcohol or drug 
education program, the county :;hall provide, as appropriate, services 
to ethnic minorities, women, youth, or any other group that has 
particular needs related to the program. 

SEC. 170. Section 25108 of the Vehicle Code is amended to read: 
25108. (a) Any motor vehicle may be equipped with not more 

than two amber turn signal pilot indicators mounted on the exterior. 
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The light output from any such indicator shall not exceed five 
candlepower unless provision is made for operating the indicator at 
reduced intensity during darkness in which event the light output 
shall not exce~d five candlepower during darkness . or 15 
candlepower at any other time. The center of the beann shall be 
projected toward the driver. . . . . .. 

(b) Any vehicle may be equipped w1th pilot md.icators v1s1ble 
from the front to monitor the functioning or condition of parts 
essential to the operation of the vehicle or of equipment attached to 
the vehicle which is necessary for protection of the cargo or load. The 
pilot indicators shall be steady burning, having a projected lighted 
lens area of not more than three-quarters of a square inch and have 
a light output of no more than five candlepower. The pilot indicator 
may be of any color except red. 

(c) Other exterior pilot indicators of any color may be used for 
illU~itv~iug exterior lighting devices, provided th~~ t!!~ ~!"e2 ~E each 
indicator is less than 0.20 square inch, the intensity of each indicator 
does not exceed 0.10 candlepower, and the color red is not visible to 
the front. 

SEC. 171. Section 27909 of the Vehicle Code is amended to read: 
27909. Any vehicle which carries liquefied petroleum gas fuel or 

natural gas, in a tank attached to a vehicle, in any concealed area, 
including trunks, compartments, or under the vehicle, shall display 
on the exterior of the vehicle the letters "CNG," "LNG," or "LPG," 
whichever type fuel is utilized, in block letters at least one inch high. 
The letters shall be of contrasting color and shall be placed as near 
as possible to the area of the location of the tank. Any vehicle fueled 
by liquefied petroleum gas fuel or by natural gas may also comply 
with this section by displaying on each side of the vehicle words or 
letters at least 0.25 inch high indicating that the vehicle is fueled by 
liquefied petroleum gas or natural gas. It is unlawful to dispense 
liquefied petroleum gas fuel or natural gas into any tank in a 
concealed area of any vehicle registered in California, unless the 
vehicle complies with the requirements of this section. 

SEC. 172. Section 34501.5 of the Vehicle Code is amended to read: 
34501.5. The Department of the California Highway Patrol shall 

adopt reasonable rules and regulations which, in the judgment of the 
department, are designed to promote the safe operation of vehicles 
described in Sections 39830 and 82..321 of the Education Code and 
Sections 545 and 34500 of this code. The Commissioner of the 
California Highway Patrol shall appoint a committee of nine 
members to act in an advisory capacity when developing and 
adopting regulations affecting schoolbuses and schoolbus operations. 
The advisorv member committee shall consist of nine members 
appointed as follows: 

(a) One member of the State Department of Education. 
(b) One member of the Department of Motor Vehicles. 
(c) One member of the Department of the California Highway 

Patrol. 
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(d) One member who is employed as a schoolbus driver. 
(e) One member of the Office of Traffic Safetv in the Business, 

Transportation and Housing Agency. · 
(f) Two members who are schoolbus contractors. one which shall 

be from an urban area of the state and one which shall be from a rural 
area of the state, as determined by the department. 

(g) Two members who are representatives of school districts, one 
which shall be from an urban area of the state and one which shall 
be from a rural area of the state, as determined by the department. 

The department sh;Jl cooperate and confer with the advisory 
committee appointed purstJa.nt to this section prior to adopting rules 
c:-: !·e~!..!l::!.~i':'!!£ :!ffe~ting schoolbuses md schoolbu~ operations. 

SEC. 173. Section 40000.7 of the Vehicle Code is amended to read: 
40000.7. .1\ viobtion of any of the following provisions shall 

constitute a misdeme<mor, and not an infraction: 
(a) Section 2416, relating to regulations for emergency vehicles. 
(b) Section 2800, relating to failure to obey an officer's lawful 

order or submit to a lawful inspection. 
(c) Seclion 2800.1, relating to fleeing from a peace officer. 
(d) Section 2801, relating to failure to obey a fireman's lawful 

order. 
(e) Section 2803, relating to unlawful vehicle or load. 
(f) Section 2813, relating to stopping for inspection. 
(g) Subdivision (b) of Section 4461 and subdivisions (b) and (c) 

of Section 4463, relating to disabled person placards. 
(h) Section 5753, relating to delivery of certificates of ownership 

and registration when committed by a dealer or any person while a 
dealer within the preceding 12 months. 

(i) Section 590\, relating to dealers and lessor-retailers giving 
notice. 

(i) Section 5901.1, relating to lessors giving notice and failure to 
pav fee. 

(k) Section 8802., relating to the return of canceled, suspended, or 
revoked certificates of ownership, registration cards, or license 
plates, when committed by any person with intent to defraud. 

(I) Section 8803, relating to return of canceled, suspended, or 
revoked documents and license plates of a dealer, manufacturer, 
transporter, dismantler, or salesman. 

SEC. 174. Section 127 of the Water Code is amended to read: 
127. The department may employ legal counsel who shall advise 

the director, represent the department in connection with legal 
matters before other boards and agencies of the state, and may, when 
authorized bv the Attorney General, represent the department and 
the state in litigation concerning affairs of the department In any 
event, the legal counsel of the department may, with the approval 
of the director and with ·the consent of the court before which the 
action is pending, present to the court the views of the department 
with respect to the action. Sections 955.4, 955.6, 11041, 11042, 11043. 
:md the first sentence of Section 11157 of the Government Code do 
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not aoply to the department. . 
SEC. 175. Section 259 of the Water Code is amended to read: 
259. When the department condemns the property of any 

common carrier railroad, other public utility, or state agency, or the 
appurtenances thereof, it shall be governed by Article. 3 
(commencing with Section 11590) of Chapter 6 of Part 3 of D1v1s1on 
6. 

SEC. 176. Section 2782 of the Water Code is amended to read: 
2782. After expiration of the time fixed by the court for filing 

contests, the court shall proceed to hear and determine t~e 
exception and proof of intervenor and any contest thereto m 
accordance as near as may be with Article 9 (commencing with 
C"'--~-:-- n;:::n, 
L .. H ... I ... .I .. .kV~• ._., VV'/• 

SEC. 177. Section 1722 of the Welfare and Institutions Code is 
amended to read: 

1722. (a) Any rules and regulations, including any resolutions 
and policy statements, promulgated by the Youthful Offender Parole 
Board, shall be promulgated and filed pursuant to Chapter 3.5 
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 
of the Government Code, and shall, to the extent practical. be stated 
in language that is easily understood by the general public. 

(b) The board shall maintain, publish, and make available to the 
general public, a compendium of its rules and regulations, including 
any resolutions and policy statements, promulgated pursuant to this 
section. 

(c) The following exception to the procedures specified in this 
section shall apply to the board: The chairperson may specify an 
effective date that is any time more than 30 da;•s after the rule or 
regulation is filed with the Secretary of State; provided that no less 
than 20 days prior to that effective date, copies of the rule or 
regulation shall be posted in conspicuous places throughout each 
institution and shall be mailed to all persons or organizations who 
request them. 

SEC. 178. Section 16712 of the Welfare and Institutions Code is 
amended to read: 
· 16712. The State Department of Health Services shall adopt any 
regulations necessary to implement this part. The department may 
adopt these regulations on an emergency basis pursuant to Article 5 
(commencing with Section 11346) of Chapter 3.5 of Division 3 of 
Title 2 of the Government Code, based on the finding by the 
department that these regulations are necessary to assure that local 
jurisdictions receive funding for health services on a timely basis in 
order to promote and protect the health and safety of the people of 
California. 

SEC. 179. Section 3 of Chapter 61 of the Statutes of 1978, as 
amended by Chapter 1055 of the Statutes of 1979, is repealed. 

SEC. 180. The repeal, by Section 179 of this act, of Section 3 of 
Chapter 61 of the Statutes of 1978, as amended by Chapter 1055 of 
the Statutes of 1979, shall not become operative if Section 19356 of 
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the Revenue and Taxation Code, as added by Section 151 of this act, 
does not become operative or Chapter 22 (commencing 1vith Section 
19351) of P~ut 10 of Division 2 of the Revenue and Taxation Code is 
repealed during the 1982 calendar year. 

SEC 181. Anv section of anv act enacted bv the Legislature 
during the 1983 ·calendar year,. which takes effect on o; before 
January 1, 1984, and which amends, amends and renumbers, adds, 
repeals and adds, or repeals a section amended, amended and 
renumbered, repealed and added, or repealed by this act, shall 
prevail over this act, whether that act is enacted prior to or 
su bseq uen t to this act. 

Cl-1 APTER 143 

An act to amend Section 2902 of the Business :mel Professions Code, 
to amend Section 2080.9 of lhe Civil Code, to amend Sections 8080, 
8081, 8084, 10000, 10001, 10003, 10101, 10103, 10105, 12090, 22509, 
23918, 23921, 32220, 32221, 32320, 33031, 33113, 33115, 39363.5, 44212, 
44315, 44521, 44522, 44525, 44528, 44529, 44531, 44534, 44574, 44585, 
44857, 52342, 54405, 54632, 59006, 59143, 59211, 60313, 66010, 66011, 
66016. 66102, 66202, 66203, 66300, 66500, 66601, 66605, 66606, 66607, 
66609,66901,66903.1,66904, 67003,67124, 67146,68011, 68012, 68022, 
68040. 68121, 68123, 68124, 68133, 69271, 69534.3, 69620, 6962.1, 69622, 
69624, 69625, 69626, 69627, 70022, 78001, 81363.5, 84500, 87463, 89001, 
89004, 89006, 89030, 89031, 89032, 89033, 89034, 89036, 89037' 89038, 
89040, 89041, 89044, 89045, 89046, 89047, 89060, 89063, 89064, 89080, 
89082, 89084, 89200, 89210, 892.11, 89222, 89230, 89301, 89302, 89304, 
89330, 89333, 89400, 89502, 89503, 89508, 89515, 89520, 89530, 89542.5, 
89545. 89550, 89552, 89560, 89561, 89701, 89702, 89703, 89704, 89706, 
89707, 89708, 89710, 89722, 89723, 89724, 89725, 89750, 89753, 89756, 
89758, 89901, 89902, 89903, 89905, 90002, 90011, 90073, 90074, 90075, 
90077,90078,90100,90101,90126,90400,90401,90420,90510,and94302 
of, to amend the heading of Article 4 (commencing with Section 
37050) of Chapter 1 of Part 22 of, to amend the heading of Chapter 
8 (commencing with Section 66600) of Part 40 of, to amend the 
heading of Article 7 (commencing with Section 69620) of Chapter 2 
of Part 42 of, to amend the heading of Division 8 (commencing with 
Section 89000) of, to amend the heading of Part 55 (commencing 
with Section 89000) of, and to amend the heading of Article 3 
(commencing with Section 89560) of Chapter 5 of Part 55 of, the 
Education Code, to amend Section 12041 of the Food and 
Agricultural Code, to amend Sections 7.6, 3202, 3560, 3561, 3562, 
3569.5,3572,3586,3592,4451, 4475,8832, 11121.5, 11126, 14903, 15854.5, 
15861, l6304.6a, 16315, 20023.4, 20023.5, 20815, 22816.5, 50330, and 
50330.4 of the Government Code, to amend Section 55! of the Health 
and Safet·y Code, to amend Section 10203.! of the Insurance Code. to 
amend Section 1720.3 of the Labor Code, to amend Sections 602.'10, 
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the Revenue and TJ.Xation Code, as added by Section 151 of this act, 
does not become ooerative or Chaoter 2.2 (commencing with Section 
19351) of Part 10 ~f Division 2 of the Revenue and TaX"ation Code is 
repealed during the 1982 calendar year. 

SEC. 181. Any section of an)' act enact·ed by the Legislature 
during the 1983 calendar year, which takes effect on or before 
Januar)' I, 1984, and which amends, amends and renumbers, adds, 
repeals and adds, or repeals a section amended. amended and 
renumbered, repealed and added, or repealed by this act, sha!l 
prevail over this act, whether that act is enacted prior to or 
subsequent to this act. 

CHAPTER 143 

:\n ~·ct to amend Section 2902 of the Business and Professions Code, 
to amend Section 2080.9 of the Civil Code, to amend Sections 8080, 
8081. 8084, 10000. 10001, 10003, 10101, 10103, 10105, 12090, 22509, 
23918, 23921, 32220, 32221, 32320, 33031. 33113, 33115, 39363.5, 44212, 
44315, 44521, 44522, 44525, 44528, 44529, 44531, 44534, 44574, 44585, 
44857, 52342, 54405, 54632, 59006. 59143, 59211, 60313, 66010, 66011. 
66016, 66102, 66202, 66203, 66300, 66500, 66601, 66605, 66606, 66607, 
66609, 66901, 66903.1, 66904, 67003, 67124, 67146, 68011, 68012, 68022, 
68040, 68121, 68123, 68124, 68133, 69271, 69534.3, 69620, 69621, 69622, 
69624, 69625, 69626. 69627, 70022, 78001, 81363.5, 84500, 87463, 89001, 
89004, 89006, 89030, 89031, 89032, 89033, 89034, 89036, 89037' 89038, 
89040. 89041, 89044, 89045, 89046, 89047, 89060, 89063, 89064, 89080. 
89082. 89084, 89200, 89210, 89211, 89222, 892.30. 89301, 89302, 89304, 
89330, 89333, 89400, 89502. 89503, 89508, 89515, 89520, 89530, 89542.5, 
89545, 89550, 89552, 89560, 89561, 89701, 89702, 89703, 89704, 89706, 
89707, 89708, 89710, 89722, 89723, 89724, 89725, 89750, 89753, 89756, 
89758, 89901, 89902, 89903, 89905, 90002, 90011, 90073, 90074, 90075, 
90077, 90078, 90100, 90101. 90126, 90400, 90401, 90420, 90510, and 94302 
of, to amend the heading of Article 4 (commencing with Section 
37050) of Chapter 1 of Part 22 of, to amend the heading of Chapter 
8 (commencing with Section 66600) of Part 40 of, to amend the 
heading of Article 7 (commencing with Section 69620) of Chapter 2 
of Part 42 of, to amend the heading of Division 8 (commencing with 
Section 89000) of, to amend the heading of Part 55 (commencing 
with Section 89000) of, and to amend the heading of Article 3 
(commencing with Section 89560) of Chapter 5 of Part 55 of, the 
Ecluc<~tion Code, to amend Section 12041 of the Food and 
Agricultural Code, to amend Sections 7 .6, 3202, 3560, 3561, 3562, 
3569.5, 3572, 3586, 3592. 4451. 4475, 8832, ll12L5, 11126, 14903, 15354.5, 
15861, 16304.6a, 16315, 20023.4, 2002.3.5, 2081.5, 22816.5, 50330, and 
50330.4 of the Government Code, to amend Section 551 of the Health 
and Safetv Code, to amend Section 10203.1 of the Insurance Code, to 
amend S~ction 1720.3 of the Labor Code, to amend Sections 602.10, 
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626, 626.2, 626.4. 626.6, 626.9, 626.11, 1463.5a, 13507, 13510.5, and 13522 
of the Penal Code, to amend Sections 6217 and 30ll9 of the Public 
Resources Code, to amend Section 6404 of the Revenue and Taxation 
Code, to amend Sections 135 and 12004 of the Unemolovment 
Insurance Code, and to amend Section 22855 of the Vehi~le.Code, 
relating to the California State University. 

[Approved by Governor June 28, 1983. Filed with 
Secretary of State june 28. 1983.] 

The people of the State of CJbfornia do enact as follows: 

SECTION l. Section 2902 of the Business and Professions Code 
is amended to read: · 

2902. As used in this chapter, unless the context clearly requires 
otherwise and except as in this chapter expressly otherwise provided: 

(a) "Licensed psychologist" means an individual to whom a 
license has been issued pursuant to the provisions of this chapter, ~md 
which license is in force and has not been suspended or revoked . 

(b) "Board" means the Division of Allied Health Professions of 
the Board of Medical Quality Assurance. "Committee" means the 
Psychology Examining Committee. 

(c) A person represents himself or herself to be ;1 ps~·chologist 
when the person holds himself or herself out to the public bv anv title 
or description of services incorporating the words "psy.choiogy," 
"psychological," "psychologist," "psychometry," "psychometrics" or 
"psychometrist," "psychotherapy," "psychotherapist," 
"psychoanalysis," "psychoanal~·st" or when the person holds himself 
or herself out to be trained, experienced, or an expert in the field of 
psychology. · 

( cl) "Accredited," as used with reference to academic institutions, 
means the University of California, the California State University, 
an institution accredited under the provisions of subdivision (a) of 
Section 94310 of the Education Code, or an institution located in 
another state which is accredited by a national or an applicable 
regional accrediting agency recognized by the United States 
Department of Education. 

(e) "Approved," as used with reference to academic institutions 
means approved under the provisions of subdivision (b) of Sectior~ 
94310 of the Education Code. 

SEC. 2. Section 2080.9 of the Civil Code is amended to read: 
2080.9. The Trustees of the California State Universitv ma\' 

provide by resolution or regulation for the care, restitution, sale, o'r 
destruction of unclaimed, lost, or abandoned property in the 
possession of any state university. Any resolution or regulation 
adopted pursuant to this section shall include therein ( 1) that such 
unclaimed or lost property shall be held bv the particular state 
university for a period of at least six months, (2) that thereafter such 
property, as well as abandoned property, will be sold at public 
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auction to the highest bidder, and (3) that notice of such sale shall 
be given bv the Trustees of the California State Universitr at least 
five days .before the time therefor bv publication or;ce in a 
newspaper of general circulation published in the county in which 
sucl1 property is held. The Trustees of the California State University 
rnay dispose of any such property upon which no bid is made ut an\' 
such sale. · 

SEC. 3. Section 8080 of the Education Code is amended to read: 
8080. For purposes of this chapter, the determinution of deFinite 

need shall be established by tbe appropriate body as follows: 
(a) The determination of need for u regional occupational center 

shall be established bl' ihP ~n'''='c!".:::;; ~.(,c:y Uf ti'Je t~geJlC\' maintaining 
the center. 

(b) Tbe determination of need for a high school skill be 
est~l;lished by the governing body of the dist;icl maintuining the 
higl1 school. 

(c) The determination of need for a communit~· college shall be 
established by the governing body of the district maintaining the 
communitv college. 

(d) The determination of need for a state university shall be 
established bv the Trustees of the California State Universitv. 

SEC. 4. S~ction 8081 of the Education Code is amended t~ read: 
8081. No programs, courses, clo.sses, or instruction in 

cosmetology, as defined by Section 7321 of the Business and 
Professions Code, shall be initiated or expanded by an'' regional 
occupational center, high school, public community college, or 
campus of the California State University unless :mel tmtil a 
determincttion has been made, bv the appropriate body pursuant to 
Section 8080, that a definite need exists for tbe initiation or expansion 
of such instruction and that existing private institutions offering the 
same or similar instruction are not adequate!~, meeting that need. 

SEC. 5. Section 8084 of the Education Code is urnended to read: 
8084. The appropriate body, as referred to in Section 8080, shall 

report its findings at a public meeting within 90 days from the date 
of being notified Dl' a regional occupational center, high school, 
comrnunit)' college, or campus of the California State University oF 
its intent to initiate or expand its tend1ing of cosmetologv. 

SEC. 6. Section 10000 of the Education Code is amended to read: 
10000. Notwithstanding any other provision of law, the Trustees 

of the California State Universitl' and any scbool district or 
community college district mav enter into an agreement for the 
el:change of personnel between the state universil:)' and tbe district. 

Nothing in this chapter shall be construed to limit the present 
nuthoritv of the parties, which exists by law. to participate in other 
agreements concerning the exchange, transfer, or temporary 
assignment of personnel. 

SEC. 7. Section 10001 of the Education Code is amended to read: 
10001. An agreement autborized bv Section 10000 shall provide 

that an employee of the California State University engaged in 
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teacher training may assume the duties of one of the certificated 
employees of the district engaged in classroom teaching, and that the 
certificated employee of the district may assume the duties of the 
state university employee engaged in teacher training. 

SEC. 8. Section 10003 of the Education Code is amended to read: 
!0003. During such time as an employee has assumed duties in 

another entity, pursuant to this chapter, he or she shall continue to 
be an employee of the California State University, the school district, 
or the community college district, as the case may be, for all 
purposes, including, but not limited to, salary, membership in a 
retirement system, tenure rights, and all other incidents of 
employment. 

SEC. 9. Section 10101 of the Education Code is amended to read: 
10101. The Commission on Teacher Crecienrialing shaH develop, 

on or before January 15th of each year, a status report on local, state, 
and federally funded bilingual-crosscultural teacher preparation 
programs. The report shall be made to the Legislature not later than 
Februarv 15th of each vear. The Board of Governors of the California 
Commu~ity Colleges, the Trustees of the California State University, 
and the Regents of the University of California shall, by November 
15 of each year, report to the Commission on Teacher Credentialing 
with reference to their programs in bilingual-crosscultural teacher 
training. The report shall include, but not be limited to, information 
on special classes or programs leading to a certificate of competence 
for bilingual-crosscultural instruction, preservice or in-service 
programs offered by these institutions to bilingual-crosscultural 
le'-<chers or teacher aides, the number of persons enrolled in the 
programs, and any other relevant data requested by the Commission 
on Teacher Credentialing. 

SEC. 10. Section 10103 of the Education Code is amended to read: 
10103. The Commission on Teacher Credentialing shall, with the 

assistance of a representative appointed by the Superintendent of 
Public Instruction, the Chancellor of the California Communitv 
Colleges, the Chancellor of the California State University, th~ 
President of the University of California, and with five presently 
practicing teachers appointed by the Superintendent of Public 
Instruction, design a comprehensive language and culture 
curriculum for teachers who are alreadv certificated. The curriculum 
shall be designed to enable teachers to qualify for the 
bilingual-crosscultural certificate of competence authorized 
pursuant to Section 44253.5. Initial programs to assist in the 
development of this shall be offered at not less than five public 
institutions of higher education in California, beginning not later 
than September 1, 1977. 

SEC. 11. Section 10105 of the Education Code is amended to read: 
10105. The Board of Governors of the California Communitv 

Colleges and the Trustees of the California State University shall, 
within their respective systems, establish a policy of recruitment and 
appointment of professors of bilingual-crosscultural education. 

10 05 
245 



414 STATUTES OF l98J [ Ch. 143 

SEC. 12. Section 12090 of the Education Code is amended to read: 
12090. Subject to the provisions of this article, the State 

Department of Education acting by and through the Director of 
Education is herebv authorized to enter into an agreement, or 
agreements, with the Veterans Administr~lion. or any other agenc:• 
of the federal government, for the education of veterans in any of the 
schools of the public school system, except the California State 
University. The contract shall provide for the payment to the schools 
through the State Department of Education or otherwise of the 
m;J.xirnum amount permitted by the act, or acts, of Congress under 
which the agreement, or agreements. is entered into by the Veterans 
Administration, or any other agency of the federal government. 

SEC. 13. Section 2.2509 of the Education Code is amended to re~d: 
22509. Members who on January 1, 1976, are in state service 

positions according to former Se:L:liuu l.:;s..;o i:.L.'l il 1 e.::aU un i)evernber 
31, 1975, or who are employees of the. Trustees of the California St:1te 
University, may elect in writing prior to .July l. !.976, not to continue' 
as members of this system and to transfer membership to the Public 
Employees' Retirement System. Failure to execute and file the 
election, which shall be received in the office of this svstem bv the 
close of business on June 30, 1976, shall be deemed ~ decision Lo 
remain us a member of this system. 

SEC. 14. Section 23918 of the Education Code is amended to read: 
23918. Any retirant whose last employment was in the California 

State Universitv, as a member of this svstem or the Public 
Employees' Retirement S)•stem, may serve. as a member of the 
teaching staff of the California State University and shall be subject 
to the employment limitations as provided by the Public Emplovees' 
Retirement Law (P:1rt 3 (commencing with Section 20000) of 
Division 5 of' Title Z of the Government Code). 

SEC. 15. Section 23921 of the Education Code is amended to read: 
23921. Upon ret:1ining the services of a retirunt as an employee 

under the provisions of Section ~3918 or 23919, the school district, 
community college district, county superintendent of schools, 
California State University, or other employing agency shall do both 
of the following: · 

(a) Advise the rehrant of the earnings limitation set forth in 
Sections 23918 and 23919. 

(b) Maintain accurate records of the retirant's earnings and 
report those earnings monthly to the system and the retirant 
regardless of the method of payment or the func! from which the 
payments were made. 

This section shall not be construed to make anv school district. 
community college district, county superintender;t of schools. the 
California State University, or other employing agency liable for any 
amount paid to the retirant in excess of the earnings limitation under 
anv circumstance, including the failure to inform the reiirant that 
co;1tinuation of service would exceed the limitations. 

SEC. 16. Section 32220 of the Education Code is amended to re8d: 
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32220. As used in this chapter: 
(a) "Educational institution" means a school district, a 

community college district, a state university, the University of 
California, and the State Department of Education special schools. 

(b) "Governing board" means the governing board of a school 
district or community college district, the Trustees of the California 
State University, and the Regents of the University of California. 

(c) "Member of an athletic team" means member of any 
extramural athletic team engaged in athletic events on or outside th~ 
school grounds, maintained or sponsored by the educational 
institution or a student body organization thereof. "Member of an 
athletic team" also includes members of school bands or orchestras, 
cheerleaders and their assistants, pompon girls, team managers and 
their assistants, and any student or pupil selected by the school or 
s~;_;dc:-:.t body organization to directly assist in the conduct of the 
athletic event, including activities incidental therero, oui only ;;:hi!.:: 
such members are being transported by or under the sponsorship or 
arrangements of the educational institution or a student body 
organization thereof to or from a school or other place of instructio~ 
and the place at which the athletic event is being conducted. 

Organized rooting sections, student body members who are 
spectators, and other spectator students, ~ho are not actually 
participating in the conduct of the athletic event, are not members 
of an athletic team. Participants in a playday or field day activity 
occurring occasionally during a school year, in which students of one 
or more particular grade levels from two or more schools of a school 
district or community college district participate in athletic contests, 
are not members of an athletic team. Nothing in this subdivision shall 
be construed as prohibiting a governing board from extending the 
applicability of the provisions of this article to any of those persons, 
should the governing board elect so to do. 

(d) "Student body organization" means any student organization 
under supervision of the educational institution or its officers. 

SEC. 17. Section 32221 of the Education Code is amended to read: 
32221. The governing board of any educational institution, 

except a school district or community college district and except the 
State Department of Education special schools as defined in Sections 
59000, 59100, and 59200, shall provide for each member of an athletic 
team insurance protection for medical and hospital expenses 
resulting from accidental bodily injuries in an amount of at least five 
thousand dollars ($5,000) for all services for each member of an 
at~etic t.eam, through group, blanket, or individual policies of 
acc1dent msurance from authorized insurers, or through a benefit 
and relief association described in paragraph (1) of subdivision (c) 
ofSection 10493 of the Insurance Code. The coverage shall be for the 
mJury to members of athletic teams arising while the members are 
engaged in or are preparing for an athletic event promoted under 
the sponsorship or arrangements of the educational institution or a 
student body organization thereof or while the members are being 
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transported by or under the sponsorship or arrangements of the 
educational institution or a student bodv organization thereof to or 
from school or other place of instruction .and-the place of the athletic 
event. However, the Trustees of the California State Universitv and 
the Regents of the University of California mav authoriz~ and 
require the student body organizations designated pursuant to this 
section, to be responsible for such medical and hospital expenses in 
any amount the trustees or the regents may specify, up to two 
hundred fifty dollars ($250), in which event the insurance protection 
for the health and accident expenses rna)' include a deductible clause 
in the same amount. 

The governing board of each school district or communit\' college 
district and the State Department of Education special schools as 
defined in Sections 59000, 59100, and 59200 shall provide for each 
member of an ali1iecic.: cea!ilinsurance protection J·or medical and 
hospital expenses resulting from accidental bodily• injuries in one of 
the following amounts: 

(a) A group or individual medical plan with accidental benefits 
of at least two hundred dollars (:1>200) for each occurrence and 
major medical coverage of at least ten thousand dollars ($1 0,0001, 
with no more th:tn one hundred dollars ($100) deductible and no 
less than 80 percent payable for each occurrence. 

(b) Group or individual medical plans which are certified b)' 
the Insurance Commissioner to be equivalent to the required 
covemge of at least one thousand five hundred dollars ( $l,500). 

(c) At least one thousand five hundred dollars ($1,500) for all 
medical and hospital expenses. 

Insurance protection in any of the above amounts shall be provided 
through group, blanket, or individual policies of accident insurance 
from authorized insurers or through a benefit and relief association 
described in paragraph (l) of subdivision (c) of Section 10493 of the 
lnsurance Code. The coverage shall be for the injury to members of 
athletic teams arising while the members are engaged in or are 
preparing for an athletic event promoted under the sponsorship or 
arrangements of the educational institution or a student body 
organization thereof or while the members are being transported bv 
or under the sponsorship or arrangements of the school districts or 
community college districts or a student body organization thereof 
to or from school or other place of instruction and the plnce of the 
athletic event. Minimum medical benefits under any insurance 
required by this subdivision shall be equivalent to the three dollars 
and fifty cents ($3.50) conversion factor as applied to the unit values 
contained in the minimum fee schedule adopted by the Division of 
Industrial Accidents of the Department of lndustrial Relations, 
effective October l., 1.966. 

The Trustees of the California State Universit,· and the Board of 
Regents of the University of California shall designate an)' student 
bodv organizations the trustees and the regents deem appropriate to 
bea~ the entire cost of the insurance under this article, in such 
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oroportions as they deem equitable, and shall make appropriate 
deductions from anv student body organization funds held by the 
institutions, or oth~rwise take such measures, as will assure the 
oavment thereof. . 
· The governing boards of the various school districts or communit,· 
coliege districts and the State Department of Education special 
schools shall require that each member of an athletic team hm·e 
insurance protection as prescribed by this section, with the costs of 
the insurance protection to be paid either out of the funds of the 
district or the funds of the student body, or by any other persons on 
behalf of, the individual team members or students covered by the 
insurance. In the event that the governing board of a school district 
or community college district shOLdd determine that a member of an 
athletic team or the parents, guardian, or other person having charge 
or control oi' a llll::mber of an athletic team are financially un01ble to 
pay the costs of insurance protection, then the go\'etniug \Jc~d ~b.~·.! I 
require the costs of the protection to be paid either out of funds of 
the district or funds of the student body. 

The insurance required by this article shall be issued by an 
admitted insurer, or through a benefit and relief association 
described in paragraph (l) of subdivision (c) of Section 10493 of the 
Insurance Code. 

The insurance otherwise required by this section shall not be 
required for any individual team member or student who has 
insurance or a reasonable equivalent of health benefits coverage 
provided for him or her in any other way or manner, including, but 
not limited to, purchase by himself or herself, or by his or her parent 
or guardi~m. 

SEC. 18. Section 32.320 of the Education Code is amended to read: 
32320. No stGte-owned college, university, or other school shall 

charge :my tuition, or incidental fees to any of the following: 
(a) An)' dependent receiving assistance under Article 2 

(commencing with Section 890) of Chapter 4 of Division 4 of the 
Military and Veterans Code. 

(b) Any child of any veteran of the United States military service 
who has a service-connected disability, and whose annual income not 
including governmental compensation for such service·connected 
disability, does not exceed five thousand dollars ($5,000). 

(c) Any child of any veteran who has been killed in service or has 
died of a service·connected disabilitv, where the annual income of 
the child, including the value of any support received from a parent, 
and the annual income of a surviving parent, does not exceed five 
thousand dollars ($5,000). 

Nothing contained in this section shall prevent the Regents of the 
University of California from charging to and collecting from 
nonresident students an admission fee and rate of tuition nor shall 
anything in this section prevent the charging and collecting of fees 
required of nonresident students admitted to schools under the 
jurisdiction of the State Department of Education or the Director of 
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Education or to a stale universit1• under the jurisdiction of the 
Trustees of the California State U1~iversitv. 

This section shall not apply to a dcpend~nt of a vet·cran within the 
meaning of paragraph (4) of subdivision (a) of Section 890 of the 
Militan· "nd Veterans Code. 

SEC 19. Section 33031 of the Education Code is amended to read; 
33031. The board shall adopt rules and regulations not 

inconsistent with the bws of this state (a) for its own government, 
(b) for the government of its appointees and emplovees. (c) lor the 
government of the da1· "nd evening eiement:uv schools. the da1· and 
evening seconclarr schools, and the technic:.d t;nd vocat.ion'-'1 sc.hools 
of the state. and (d) for the government of other schools, excepting 
the University of California and the California State University, as 
ma:• receive in whole or in p'-lrt f'in'-lnCi'-11 sup_E_ort from the state. 

Tl1e ru1t.:o ami regul'-ltlOns adopted shall be published for 
distribution as soon as practicable after adoption. 

SEC 20. Section 33113 of the Education Code is amended to .-.:ad: 
33113. The Superintendent of Public Instruction sh'-111 prescribe 

regulations under which contracts, agreements, or arrangements 
m<;y be m'-lde with agencies of the federni government for funds, 
services. commodities, or equipment to be made available t·o schools 
of the public school system. except the California Stnte Universitv. 

SEC. 21. Section 33115 of the Education Code is amended to read: 
33115. The Superintendent of Public instruction nul)' enter into 

an agreement with the government of the United States or an)' 
agencv thereof relative to the establishment of courses of study in 
<H?.ronautics in the technical schools of the public school s:·stem. 
except the Cctlifornia State Universit)'. 

SEC 22. The heading of Article 4 (commencing with Section 
.17050) of Cbi1Jter I of Part 22. of the Education Code is ;tmended to 
read: · 

Article 4. Contracts with the California Stnte Universit\' 

SEC 23. Section 39363.5 of the Education Code, as amended bv 
Section I of Chapter 643 of the Statutes of 1981. is amended to read: 

39363.5. Except as provided for in Article 2 (commencing with 
Section 39030) of Chapter 1, the sale or lease with an option to 
purchase of real property b)• a school district shall be in accordance 
with the following priorities and procedures. 

{a) First, the property shall be offered for park or recreational 
purposes pursuant to Article 8 (commencing with Section 54:?.2.0) of 
Chapter 5 of Part l of Division Z of Title 5 of the Government Code, 
in any instance in which that article is applic~bie. 

(b) Second, the property shall be offered for sale or lease with an 
option to purchase, at fair market vaiue. in both of the following 
\:va vs: 

(l) In writing, to the Director of General Services, the Regent> of 
the Universitv of California, the Trustees of the California State 

l 0 05 

e 



[ Ch. 143 

e jurisdiction of the 

'a veteran within the 
of Section 890 of the 

ie is amended to read; 
nd regulations not 
its own government, 
mplo~•ees, (c) for the 
v schools, the da)' and 
md vocutional schools 
1er schools. excepting 
aStute University, us 
oort from the state. 
ii be published for 
ion. 
:ie is amended to reud: 
uction shall prescribe 
nts, or arrangements 
overnmen t for funds, 
de .able to schools 
Jrn te UniversitY. 
de t ended to rea~!: 
uction muy enter into 
United Stutes or unv 
of courses of study i;1 
public school system. 

rnencing with Section 
m Code-is amended to 

1 State University 

. Code, as amended by 
H, is amended to read: 
: 2 (commencing with 
.ase with an option to 
shall be in accordance 

Jr park or recreational 
: with Section 54220) of 
the Government Code, 
,cable. 
ior sale or lease with an 
1 both of the following 

Services, the Regents of 
of -California State 

10 05 

Ch. 143] STATUT2S OF 1983 419 

University, the county and city in which the propertv is situated, and 
to any pubiic housing authority in the county in which the property 
is situated. 

(2) By public notice to any public district, public authority, public 
agency, public corporation, or any other political subdivision in ·this 
state, to the federal government, and to any charitable corporation 
determined bv the Secretary of State to be a public benefit 
corporation u~der Part 2 (commencing with Section 5110) of 
Division 2 of Title 1 of the Corporations Code. Public notice shall 
consist of at least publishing its intention to dispose of the real 
property in a newspaper of general circulation withi~the district .. or 
if there is no newspaper of general c1rculat10n w1tnm the d1stnct, 
then in any newspaper of general circulation that is regularly 
circulated in the district. The notice shall specify that the property 
is being made available to all public districts, public authorities, 
pubiic agencies, and other--politico\ subdivisions .or publ~c 
corporations in this state, and to nonprofit public beneht 
corporations. 

Publication of notice pursuant to this section shall be once each 
week for three successive weeks. Three publications in a newspaper 
regularlr published once a week or more often, with at least five days 
intervening between the respective publication dates not counting 
the publication dates, are sufficient. The written notice required by 
paragraph (l) of this subdivision shall be mailed no bter than the 
date of the second published notice. 

The entity desiring to purchase or lease the property shall, within 
60 duys ufter the third publication of notice, notify the school district 
of its intent to purchase or leuse the property. If the entitv desiring 
to purchase or lease the property and the district are unable to urrive 
at u mutually satisfactorr price or lease payment during the 60-day 
·period after the third publication of notice, the property muy be 
disposed of us otherwise provided in this section. In the event the 
district receives offers from more than one entity pursuunt to thi~ 
subdivision, the school district governing board shall accept the 
highest offer. If two or more entities muke the same offer, which is 
also the highest offer, the board shall seek an additional higher offer 
from all these entities. In the event no additional higher offer is 
made, the board may determine which of the original highest offers 
to accept. . 

Before accepting any written proposal, the board shall call for orul 
bids from entities with a priority pursuant to this subdivision, or with 
a higher priority. If, upon the call for oral bidding, an entity offers 
to purchase the property or to lease the property for a price or rental 
exceeding by at least 5 percent, the highest written proposal, after 
deducting the commission, if any, to be paid a licensed real estate 
broker, shall be finally accepted. Final acceptance shall not be made, 
however, until the oral bid is reduced to writing and signed by the 
offeror. 

(c) Third, the property may be disposed of in any other manner 
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authorized bv bw. 
This sectio~ sh:.tll remain in effect onlv unti!Januarv l, 1988. and 

as of that date is repealed, unless a later enacted st:1tute, which is 
chaptered before January l, 1988, deletes or extends such date. 

SEC. 24. Section 39363.5 of the Education Code, as rrmended lw 
Section 2 of Chrroter 643 of the Statutes of 198!. is amendeci to read: 

39363.5. Except as provided for in Article~ !commencing with 
Section 39030) of Chapter L, the sale or lease with an option to 
purchase of re:tl property by a school district shall be in accordance 
with the following priorities and procedures. 

(a) First, the property shall be offered for park or recre:1tional 
purposes pursu:mt to r\rticle 8 (commencing with Section 54220) of 
Chapter 5 of Part J of Division 2 of Title 5 of the Government Code, 
in anv instance in which that article is aonlir·:>hl,, 

(!::.). Second. the propert}' shall be offer.ecl for s~l~ or lease with an 
option to purch~se, at fair market value in both or the f'oiluwing \\':I\'S: 

(1) ln writing, to the Director oF General Services, the Regents of' 
the Universitv of California, the Trustees of the California State 
University, the county and city in which the propert)' is situated, and 
to anv public housing uuthorit)' in the county in which the property 
is situated. 

(2) Br public notice to any public district, public authority, public 
agency, public corporation, or any other political subdivision in this 
slate, to the lederal government, and l'O nonprofit charitable 
corporations existing on December 31. 1979, and organized pursuant· 
to Part 3 !commencing with Section 10200) or Division 2 of Title 1 
of the Corporations Code then in effect or organized on or after 
janw1ry 1, 1980, as u public b"'nefit corporation under Part 2 
(commencing with Section 5110) of Division 2 of Tille 1 of the 
Corporations Code. Public notice shall consist of at least publishing 
its intention to dispose of the real property in a newspaper of general 
circulation within the district, or if there is no ne\\'spaper oF general 
circulation in the district, then in any newspaper or general 
circulation that is regularly circulated in the district. The notice shall 
specif}' that the property is being made available to nil public 
districts, public authorities, public agencies, and other political 
subdivisions or public corporations in this state, and to other 
nonprofit charitable or nonprofit public benefit corporations. 

Publication of notice pursuant to this section shall be once each 
week for three successive weeks. Three publications in a newspaper 
regularly published once a week or more often, with at least five days 
intervening between the respective publication dates not counting 
the publication dates, are sufficient. The written notice required bv 
paragraph (1) shall be mailed no later than the date or the second 
published notice. 

The entity desiring to purchase or lease the propert-v shall, within 
GO days after the third publication or notice, notify the school disrrict 
of its intent to purcbase or lease the properl')'. If the entitv desiring 
to purcha.se or lease the property and the district are unable to arrive 
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at a mutually satisfactory price or lease payment during the 60-day 
period, the property may be disposed of as otherwise pro\·ided in this 
section. In the event the district receives offers from more than one 
entity pursuant to this subdivision, the school district governing· 
board mav determine which of such offers to accept. 

(c) Third, the property may be disposed of in any other manner 
authorized by law. 

This section shall become operative January 1, 1988. 
SEC. 25. Section 44212 of the Education Code is amended to read: 
44212. The Superintendent of Public Instruction, the Regents of 

the University of California, the Trustees of the California State 
University, the California Postsecondary Education Commission, and 
the Association of Independent California Colleges and Universities 
shall each appoint a representative to serve as member ex officio 
without vote in proceediug~ ~! the '::'IJ!THni~sinn. 

The ex officio members shall not vote in any proceedings of the 
commission nor in any of its committees or subcommittees, except, 
by a majority vote of the commission, ex officio members may be 
permitted to vote in committees or subcommittees in order to 
establish a quorum as otherwise determined by majority vote of the 
commission. 

SEC. 26. Section 44315 of the Education Code is amended to read: 
44315. Notwithstanding any provisions of law or administrative 

regulations, a California state university may approve a "diversified" 
or a "liberal arts" degree, provided that all coursework used to meet 
such requirements is provided in the several academic schools or 
departments, other than the school or department of education or 
educational methodology, of the institution. 

SEC. 27. Section 44521 of the Education Code is amended to read: 
44521. The University of California, the California State 

University, or any private institution of higher education may 
participate in the program prescribed in this article. 

SEC. 28. Section 44522 of the Education Code is amended to read: 
44522. Any school district may enter into an agreement with the 

University of California, the California State University, or any 
private institution of higher education to participate in the New 
Careers Program prescribed in this article. 

SEC. 29. Section 44525 of the Education Code is amended to read: 
44525. An intern shall be enrolled in at least a 6-week, but not 

more than a 12-week, preservice program at the participating 
university, campus of the California State University, or private 
institution of higher education. 

SEC. 30. Section 44528 of the Education Code is amended to read: 
44528. An intern shall enroll in a course of study at the 

participating university, campus of the California State University, or 
private institution of higher education which will lead to a 
baccalaureate degree and a teaching credential. 

SEC. 31. Section 44529 of the Education Code is amended to read: 
44529. The team leader and his or her interns shall, in addition to 
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teaching duties, be afforded time for a teacher education program to 
be carried out under the guidance of the team leader in cooperation 
with the participating university, campus of the California State 
University, or private institution of higher education. 

SEC. 32 Section 44531 of the Education Code is amended to read: 
4453l. The participating school district shall pay to the intern an 

amount equivalent to the tuition fees or college or university fees," or 
both, if levied, upon the intern attending the participating 
university, campus of the California State University, or private 
institution of higher education. 

SEC. 33. Section 44534 of the Education Code is amended to read: 
44534. The participating university, campus of the California 

State University, and private institution of higher education shall 
fund its own costs involved in the program prescribed by this article. 

SEC. 34. Section 44574 of the t;ducation Code is amended to read: 
44574. The governing board of any school district rna)' contract 

with institutions of higher education, including the University of 
California, the California State University, and private institutions, 
and with research centers or regional education laboratories for any 
of these institutions, centers, or laboratories, to furnish academic and 
consulting services for purposes of a staff development project. The 
school district shall be deemed the contracting agency and shall be 
responsible for coordination and administration of the staff 
development project. 

SEC. 35. Section 44585 of the Education Code is amended to read: 
44585. The governing board of any school district may contract 

with institutions of higher education, including the University of 
California, the California State University, and private institutions, 
and with research centers or regional education laboratories for any 
of these institutions, centers, or laboratories, to furnish academic and 
consulting services for purposes of a staff development project. The 
school district shall be deemed the contracting agency and shall be 
responsible for coordination and administration of the staff 
development project. 

SEC. 36. Section 44857 of the Education Code is amended to read: 
44857. Each person employed by the governing board of a school 

district for a position requiring certification qualifications shalL not 
later than 60 days after the date fixed by the governing board of the 
district for the commencement of the person·s service, register, in 
the manner prescribed by Section 44310, a valid certification 
document issued on or before that date, authorizing the person to 
serve in the position for which he or she was employed, and shalL not 
later than 60 davs after the renewal thereof, register the renewed 
certification doc-ument in the manner prescribed by Section 44310. 
If any person so employed is the holder of a California State 
University, or state teachers college, diploma accompanied bv the 
certificate of the State Board of Education, or of an educational or 
life diploma of this state, and has presented the diploma to, and has 
had his or her name recorded by, the county superintendent of 
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schools of the county, the person shall be deemed to have registered 
the diplom·a under Section 44310. 

SEC. 37. Section 52.342. of the Education Code is amended to read: 
52.342.. ln the implementation of this article, the State 

Dep;trtmen t of Education shall, on a regular basis, advise and consult 
with representatives of the Employment Development Department, 
the office of the Chancellor of the California Community Colleges, 
the California Postsecondary Education Commission, the UniversitY 
of California, the Chancellor of the California State Universitv th~ 
Commission on Teacher Credentialing, the Departme~t of 
Industrial Relations, the Department of Consumer Affairs, the 
California Advisory Council on Vocational Education and Technical 
Training, and the State Personnel Board. 

sEC. 33. :;<:o.:.tic.r, 5-'l~Q5 of the Education Code is amended to read: 
54405. (a) The State Board of Education may establish programs 

of the following types: 
( 1) Establishment of new curricula or modification of existing 

curricula in connection with the education and training of 
prospective teachers, to incorporate instruction in methods and 
techniques developed by competent authorities designed to enable 
teachers effectively to teach disadvantaged children . 

(2.) Research and consultative work projects undertaken to assi>l 
state and local public school agencies in carrying out their 
re>ponsibilities under this chapter. 

(3) Independently, or in cooperation with any public or private 
agency 11r organization, engaging in research and development 
undertakings directed to overcoming dis;tdvantagc, together with 
related activities involving evaluation, demonstration. and 
dissemin•ttion of fi~dings having to do with programs of 
compensatory educa t10n. 

(b) It is the intent and aim of the Legislature that the Universitv 
of California and the California State University participate to th~ 
extent practicable with local public school agencies and the State 
Board of Education in their endeavors under this chapter. It is 
recommended that greater attention be devoted in the t:Taining of 
teachers to their preparation in the techniques and skills required to 
cope with the problems of disadvantaged children at the preschool 
as well as the elementary and secondary level. The University of 
California and the California State University are urged to 
participate at the local level in the programs being administered bv 
the local public school authorities and agencies, and to provide ail 
techmcal and personnel services practicable. 

SEC. 39. Section 54632. of the Education Code is amended to read: 
54632.. (a) A "program improvement school" is an elementarv 

school, a junior high school, or a high school designated as such b~· 
the district and approved by the State Board of Education. · 

(b) A "community resource committee" is a committee 
appointed by the director of each program improvement school at 
least one-half of the membership of which is made up of parents of 
Vol. l 21--1446 -
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children participating in the program. The committee shall assist the 
director and the director·s staff to plan and implement the 
educational program, identify community resources which could be 
utilized in the program, and inform the communitv of the proposed 
progmm. The membership of the community resource committee 
may include, in addition to parents of children participating in the 
program, but need not be limited to: 

(1) Parents of other pupils served b)' the school. 
(2) Pupils enrolled in the school. 
(3) Hepresentatives of the community college, campus of the 

California State University, or universit)' participating in the project. 
(4) Ot·hpr inrlivirl11:1i< rP.f'rP.sPni·ing business and industr~', 

organized labor, and representatives of local law enforcement, 
welfare, and employment agencies. 

(c) !fa parent advisory committee has been established for the 
school pursuant to Title l of the Elementar)' and Secondary 
Education Act of 1965, the director may, at his or her election, 
clesilln:tte it to serve as the comrnunitv resource committee in lieu 
of tl~e committee otherwise to be appa"inted pursuant to subdivision 
(b). 

SEC. 40. Section 59006 of the Education Code is amended to read: 
59006. The Superintendent of Public Instruction may authorize 

the California School for the Deaf to establish and maintain teacher 
training courses designed to prepare teachers of the public schools 
and such other persons holding a credential issued by the State Board 
of Education as are recommended D)' the president of a campus of 
the California State University, to give instruction to the deal and the 
hard of hearing. The Superintendent of Public Instruction shall 
prescribe standards for the admission of persons to the courses, and 
for the content of the courses. 

The California School for the Deaf mav enter into agreements with 
the Trustees of the California State University, the Universitr of 
California, or anv other university or college accredited by the State 
Board of Education as a teacher training educational institution, to 
provide practice teaching required for issuance of the credential 
authorizing the holder to teach the deaf and severely hard of 
hearing. The agreement may provide a reasonable payment, for 
services rendered, to teachers of the California School for the Deaf 
who have practice teachers under their direction. 

SEC. 41. Section 59143 of the Education Code is a!T'ended to read: 
59143. The Superintendent of Public instruction mav authorize 

the California School for the Blind to establish and maintain, either 
independently or in cooperation with the University of California or 
the Trustees of the California State Universit)', teacher training 
courses for teachers of the blind. The Superintendent of Public 
instruction shall establish standards for the admission of persons to 
the courses, :mel for the content thereof. 

The California School for the Blind mav enter into agreements 
with the Trustees of the California State Universitv, the Universit)' 
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of California, or any other university or college accredited by the 
State Board of Education as a teacher training educational 
institution, to provide practice teaching required for issuance of the 
credentials authorizing the holder to teach the visually handicapped, 
the deaf-blind, or provide orientation and mobility instruction. The 
agreement may provide a reasonable payment, for services 
rendered, to teachers of the California School for the Blind who have 
practice teachers under their direction. 

SEC. 42.. Section 592.11 of the Education Code is amended to read: 
592.11. The Superintendent of Public Instruction may, in 

cooperation with an accredited college or university, authorize the 
California schools for neurologically handicapped children to 
c:sliiblish and maintain teacher training courses designed to prepare 
teachers to instruct neurologically handicapped chiiciren in sper.:iui 
classes in the public school system. The Superintendent of Public 
Instruction, in cooperation with an llccredited college or university, 
shllll prescribe standards for the admission of persons to the councs, 
und for the contents of the courses. Courses conducted in the schools 
shall be counted toward requirements of a credential i'n the area of 
the educationally handicapped upon the establishment of the 
credential. 

The diugnostic schools for neurologically handicapped children 
may enter into agreements with the Trustees of the California State 
University, the University of California, or any other university or 
college accredited by the State Board of Education us a teacher 
training educational institution, to provide practice teaching 
required for issuance of the credential authorizing the holder to 
teuch the educationally handicapped. The agreement may pro\'ide 
a reasonable pa)'ment, for services rendered, to teachers of the 
diagnostic schools for neurologically handicapped children who have 
practice teachers under their direction. 

SEC. 43. Section 60313 of the Education Code is amended to read: 
60313. The Superintendent of Public Instruction shall establish 

and maintain a central clearinghouse-depository and duplication 
center for specialized textbooks, reference books, recordings, study 
muterials, tangible apparatus, equipment, and other similar items for 
the use of visually handicapped students enrolled in the public 
schools of California who may require their use as shall be 
determined by the state board. 

The instructional materials in specialized media shall be available 
to other handicapped minors enrolled in the public schools of 
California who are unable to benefit from the use of conventional 
print copies of textbooks, reference books, and other studv materials 
in a manner determined by the state board. · 

The specialized textbooks, reference books, recordings, study 
materials, tangible apparatus, equipment, and other similar items 
shall be available for use by visually handicapped students enrolled 
in the public community colleges, the California State University, 
and the University of California. 
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SEC. 44. Section 66010 of the Education Code is amended to rend: 
66010. Public higher education consists of (a) all public 

communi!)' colleges, /b) the California State University, and each 
cu.mpus, branch, and function thereof, (c) each campus, branch. and 
function of the University of California, and id) the California 
Maritime Academv. 

SEC. 45. Section 66011 of the Education Code is amended to read: 
66011. Jt is hereb)' declared to be the polic:· of the Legislature 

that all resident e~pplicants to California institutions of public higher 
education, who are determined to be qualified bv Ia w o; D)' 
admission standards established by the respective governing boards, 
should be admitted to either ( 1) the public community colleges, (2) 
~!-:::: C:.:!if 8:-:~ia State University, or ( 3) the 1.) !~~ ·.·-::~~~~: ~r C:~li!"~ !.!"!i~. 

SEC. 46. Section 66016 of the Education Code is amended to read: 
66016. It is the intent of the Legislature that opportunities for 

participation in intercollegiate athletic programs in the community 
colleges, in the campuses of the California State Universit)', and in 
the campuses of the University of California be,provided on as equal 
u basis as is practicable to male and female students. 

The costs of providing these equal opportunities ma:• \'ary 
according to the type of sports contained within the respective men ·s 
and women's athletic programs. Therefore it is also the intent of the 
Legislature that additional sources of revenue should be determined 
to provide additional funds for these equal opportunity programs. 

SEC. 47. Section 66102 of the Education Code is amended to read: 
66102. For purposes of this chapter, "public higher education" 

shall consist of (a) all public community colleges. (b) the California 
State University, and each campus, branch, and function thereof, (c) 
each campus, branch, ::md function of the University of California, 
and (d) the California Maritime Academy. 

SEC. 48. Section 66202 of the Education Code is amended to read: 
66202. lt is further the intent of the Legislature that the following 

categories be estrtblished, insofar as practicable in the following 
order, for the purpose of enrollment planning and admission priori tv 
practice at the undergraduate resident student level for the 
California State University and the University of California: 

(1) Continuing undergraduate students in good standing. 
(2) California residents who have successfully completed the first 

two vcars of their baccalaureate program. 
(3) California residents entering at the freshman or sophomore 

levels. 
lt is further the intent of the Legislature that within each of the 

preceding enrollment categories, the following groups of applicants 
receive priority consideration in admissions practice in the following 
order: 

(a) Residents of California who are recentlv released veterans of 
the armed forces of the United States. 

(b) Transfers from California public community colleges . 
. (c) Applicants who have been previousiv enrolled at the campus 
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to which they are applying, provided they left such institution in 
eood standing. · 
~ (d) Applicants who have a degree or credential objective that is 
not aenerallv offered at other public institutions of higher learning 0 . 

within California. 
(e) Applicants for whom the distance involved in attending 

another institution would create financial or other hardships. 
It is further the intent of the Legislature that those veterans 

referred to in subdivision (a) who were enrolled in good standing at 
a campus of the University of California or at one of the California 
state universities prior to military service receive priority over other 
veterans recentlv released from military service. 

• . . J ' . . (4) Residents ot otner stait:> "'"-' .::~:::~n countnes. 
The segments may, in implementing these enrollment plans and 

admissions priorities, consider the overall needs of students in 
maintaining a balanced program and a quality curriculum. 

SEC. 49. Section 66203 of the Education Code is amended to read: 
66203. The California State University and the University. of 

California shall keep a record of the applicants denied admission and 
develop and utilize an information collection system which indicates 
the number of qualified applicants who could not be accommodated 
at their campus of first choice and were redirected to campuses of 
alternate choice and the number of qualified redirected applicants 
who declined an offer of admission to an alternate campus. 

SEC. 50. Section 66300 of the Education Code is amended to read: 
66300. The Regents of the University of California, the Trustees 

of the California State University, and the governing board of every 
community college district, shall adopt or provide for the adoption 
of specific rules and regulations governing student behavior along 
with applicable penalties for violation of the rules and regulations. 
The institutions shall adopt procedures by which all students are 
informed of such rules and regulations, with applicable penalties, and 
anv revisions thereof. 

SEC. 51. Section 66500 of the Education Code is amended to read: 
66500. The University of California may provide instruction in 

the liberal arts and sciences and in the professions, including the 
teaching professions. It shall have exclusive jurisdiction in public 
higher education over instruction in the profession of law and over 
graduate instruction in the professions of medicine, dentistry, and 
veterinary medicine. It has the sole authority in public higher 
educatio~ to award the doctoral degree in all fields of learning, 
except that it may agree with the California State University to 
award joint doctoral degrees in selected fields. lt shall be the primary 
state-supported academic agency for research. 

SEC. 52. The heading of Chapter 8 (commencing with Section 
66600) of Part 40 of the Education Code is amended to read: 
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CHAPTER 8. CALIFORNIA STATE UNIVEf\SITI' 

SEC 53. Section 66601 of the Education Code is amended to read 
66601. Whenever, in any law, the term "Trustees of the State 

Colleae Svstem of California'' or "Trustees of the California State 
Univ;rsit\>· or the term "chief executive officer of the state college 
svstem" i; ~sed, such terms shall be deemed to mean the Trustees ~of 
the California State Universitv and the Chancellor of the California 
Sti!te University, respective!!'· 

SEC 54. Section 66605 of the Education Code is amended to read: 
66605. If the trustees and the Regents of the University of 

California both consent, the Chancellor of the California State 
University sh~ll sit •.•:i~~ ::-:.: [;.:,sc..tJ~~ v[ dTel:ti1iversity of California 
in an advisory capacity and the President of the University of 
California shall sit with the trustees in an advisorv capacit\·. 

SEC 55. Section 66606 of the Education Code is. amended to read: 
66606. The Trustees of the California State Universitv shall 

succeed to the powers, duties, and functions with. respect. to the 
management, administration, and control of the state colleges 
heretofore vested in the State Board of Education or in the Director 
of Education, including all powers, duties, obligations, and functions 
specified in Article 2. (commencing with Section 90010) of Chapter 
8 of Part 55, and all obligations assumed by the State Board of 
Education pursuant to that article prior to Julv 1, 1961. 

On and i!fter )ulv 1, 1961, the Trustees of the California State 
University shalf have full power and responsibilit)• in the 
construction und development of any state university campus. and 
am· buildings or other facilities or improvements connected with the 
c;lifornia State University. The powers shall be exercised by the 
Trustees of the California State Universit)' notwithstanding the 
provisions of Chapter 2 (commencing with Section 14100) and 
Chapter 3 (commencing with Section 14250) of Part 5 of Division 3 
of Title 2 of the Government Code, except that the powers shall be 
carried out pursuant to the procedures prescribed bv these Jaws. 

The Trustees of the California State Universitv mar accept gifts of 
land, or gifts of options on land, may accept ·and ~xpend gifts of 
money for the purchase of land or options on land, and rna!· enter 
into negotiations and contracts for the purchase of land for a future 
state universitv site in the vicini tv of anv of the areas specified in the 
recommendations contained i~ the. Master Plan for Higher 
Education printed on page 42., paragraph 5, Senate Journal (Regular 
Session) for February l, 1960, except that the gifts, expenditures, 
negotiations, and contracts shall not obligate the expenditure of any 
state funds for the purchase of the land or for development on the 
land, unless the Legislature shall subsequently approve the 
obligation by appropriating the funds for that specific purpose. 

A.n!' acceptance, acceptance and expenditure, or negotiations and 
contract mav be conditioned uoon an automatic reversion back to 
the donor o~ automatic termination of the negotiations and contract 
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if a new state university is not established at a specific site prior to 
a specific date designated by the trustees and the donor or the 
trustees and the person or corporation with whom the trustees are 
negotiating or contracting. 

SEC. 56. Section 66607 of the Education Code is amended to read: 
66607 The California State University shaH be entirely 

independent of :11! political and sectarian influence and kept free 
therefrom in the appointment of its trustees and in the 
administration of its :1ffairs, and no person shall be debarred 
admission to any department of the state university on account of 
sex. 

SEC. 57 Section 66609 of the Education Code is amended to read: 
66609. All state employees employed on June 30, 1961, in cnrrying 

out functions transferred to the Trustees of California State 
University by this chapter, except persons employed by the Director 
of Education in the Division of State Colleges and Teacher Education 
of the Depu.rtment of Education, are transferred to the California 
State UniversitY. 
Nonacademi~ employees so transferred shall retain their 

respective positions in the state service, together with the personnel 
benefits accumulated bv them at the time of transfer, and shall retain 
such rights as may atta~h under the law to the positions which they 
held at the time of transfer. All nonacademic positions filled by the 
trustees on and after july 1, 1961, shall be by appointment made in 
accordance with Chapter 5 (commencing with Section 89500) of Part 
55, and persons so uppointcd shall be subject to the provisions of 
Chapter 5 . 

The trustees shall provide, or cooperate in providing, academic 
and [ldministrative employees transferred by this section with 
personnel rights and benefits at least equal to those accumubted by 
them as employees of the state colleges, except that any 
administrative employee may be retlSsigned to an academic or other 
position commensurute with his or her qualifications at the salary 
fixed for that position. An administrative employee so reassigned 
shall have a right to appeal from such reassignment, but only as to 
whether the position to which he or she is reassigned is 
commensurate with his or her qualifications. All academic and 
administrative positions filled by the trustees on and after July l, 
1961, shall be filled by appointment made solely at the discretion of 
the trustees. The trustees shall establish and adjust the salaries and 
classifications of all academic, nonacademic, and administrative 
positions and neither Section 18004 of the Government Code nor any 
other provision of law requiring approval by a state officer or agency 
for salaries or dassificutions shall be applicable thereto. In 
establishing and adjusting salaries, consideration shall be given to the 
maintenance of the state university in a competitive position in the 
recruitment and retention of qualified personnel in relation to other 
educational institutions, private industry, or public jurisdictions 
which are employing personnel with similar duties and 
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responsibilities. The establishment and adjustment ol salaries for 
nonacademic employees shall be in accordance with the standards 
prescribed in Section 18850 of the Government Code. The trustees, 
however, shall make no adjustments which require expenditures in 
excess of existing appropriations available for the parment of salaries. 
The provisions of Chapter 5 (commencing with Section 89500) · of 
Part 52 relating to appeals from dismissal, demotion, or suspension 
shall be applicable to academic employees. 

Persons excluded from the transfer made bv this section shall 
retain all the rights and privileges conferred. upon civil service 
employees by law. Personnel of state agencies employed in state 
universit1• work other than those transferred bv this section and who 
are empfoyed by the trustees prior tO juJy 1, 1962, shal] ue fJfUViOeQ 
wirn personnel rights and benefits at least equal lo those 
accumulated by them as employees of such slate agencies. 

If the provisions of this section are in conflict with the provisions 
of a memorandum of understanding reached pursuant to Ch:tpter 12 
(commencing with Section 3560) of Division 4 of Title 1 of the 
Government Code, the memorandum of understanding shall be 
controlling without further legislative action, except that if the 
provisions of a memorandum of understanding require the 
expenditure of funds, the provisions shall not become effective 
unless approved by the Legislature in the annual Budget Act. 

SEC. 58. Section 66901 of the Education Code is amended to read: 
66901. There is herebv created the Californi;J Pustsecondan· 

Education Commission, which shall be advison• to the Go1·ernor. th~ 
Legislature, other appropriate governmental officials, and 
institutions of postsecondary education. The commis~ion shai! be 
composed of the following members: 

(a) One representative of the Regents of the University of 
California designated by the regents, one representatil'e of the 
Trustees of the California State University designated by the 
trustees, and one representative of the Board of Governors of the 
Californin Community Colleges designated by the board. 
Representatives of the regents, the trustees, and the board of 
governors shall be chosen from among the appointed members of 
their respective boards, but in no instance shall an ex officio member 
of a governing board serve on the commissio11. 

(b) One representative of the independent California coileges 
and universibes which are accredited by a national or regional 
association which is recognized b~· the United States Department of 
Education. This member shall be appointed by the Governor from 
a list or lists submitted by an association or associations of those 
insti tu lions. 

(c) The chair or the designee of the chair of the Council for 
Private Postsecondary Educational Institutions. 

(d) The President of the State Board of Education or his or her 
designee from among the other members of the board. 

(e) Nine representatives of the general public appointed as 
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follows: three by the Governor, three by the Senate Rules 
Committee, and three by the Speaker of the Assembly. It is the intent 
of the Legislature that the commission be broadly and equitably 
representative of the general public in the appointment of its public 
members and that the appointing authorities, therefore, shall confer 
to assure that their combined appointments include adequate 
representation on the basis of sex and on the basis of the significant 
racial, ethnic, and economic groups in the state. 

No person who is employed by any institution of public or private 
postsecondary education shall be appointed to or serve on the 
commission, except that a person who is not a permanent, full-time 
employee and who has part-time teaching duties which do not 
exceed six hours per week may be appointed· to and serve on the 
commission. 

The commission members designated in subdivisions (a), (c), and 
(d) shall serve at the pleasure of their respective appointing 
authorities. The member designated in subdivision (b) shall serve a 
three-year term. The members designated in subdivision (e) shall 
each serve a six-year term. The respective appointing authority may 
appoint an alternate for each member who may, during the 
member's absence, serve on the commission and vote on matters 
before the commission. When vacancies occur prior to expiration of 
terms, the respective appointing authority may appoint a member 
for the remainder of the term. 

Any person appointed pursuant to this section may be reappointed 
to serve additional terms. 

Any person appointed pursuant to this section who no longer has 
the position which made him or her eligible for appointment may 
nonetheless complete his or her term of office on the commission. 

No person appointed pursuant to this section shall, with respect to 
any matter before the commission, vote for or on behalf of, or in anv 
way exercise the vote of, any other member of the commission. ' 
T~e commission shall meet as often as it deems necessary to carry 

out 1ts duties and responsibilities. 
Any member of the commission who in any calendar vear misses 

more than one-third of the meetings of the full commis~ion forfeits 
his or her office, thereby creating a vacancy. 

The commission shall select a chair from among the members 
representing the general public. The chair shall hold office for a term 
of one year and may be selected to successive terms. 

There is established an advisory committee to the commission and 
the director, consisting of the chief executive officers of each of the 
public segments, or their designees, the Superintendent of Public 
Instruction or his or her designee, and an executive officer from each 
of the groups of institutions designated in subdivisions (b) and (c) 
to be des1gnated by the respective commission representative from 
such groups. Commission meeting agenda items and associated 
documents shall be provided to the committee in a timelv manner 
for 1ts consideration and comments. -
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The comnuss10n may appoint any subcommittees or adl'ison· 
committees it deems necessary to advise the commission on matters 
of educational policy. The ~dvisory committees may consist of 
commission members or nonmembers or both, including students, 
faculty members, segmental representatives, governmental 
representatives, and representatives of the public. 

The commission shall appoint and may remove a director in the 
manner hereinafter specified The director shall appoint persons to 
anv staff positions the commission may authorize. 

The commission shall prescribe rules for the lTansaction of its own 
affairs, subject, however, to all the following requirement and 
limi tali ons: 

(I) The votes of all reorP.,PntorivP<-d1n.!! be recorded. 
(2.1 Effective action shall require the affirmative vote of a rnajorir1· 

of ali the duly appointed members of the commission, not incl~1ding 
vacant commission seats. 

(3) The affirmative votes of two-thirds of all the duly appointed 
members of the commission, not including vacant commission seats. 
shall be necessary to the appointment of the director. 

SEC 59. Section 66903.1 of the Education Code is amended to 
read: 

66903.1. The commission shall report to the Legislature and the 
Governor on March l, 1980, and every two years thereafter until. and 
inducting, 1984, on the representation and utilization of ethnic 
minorities and women among academic, administrative, and other 
cmplovees at the California State University, the University of 
California, and the public community colleges. To prepare this 
report, the commission shall collect data from each of the three 
segments of public postsecondary education. The format for this data 
shall be the higher education staff information form required 
bienni:.dly from all institutions of higher education by tbe Federal 
Equal Employment Opportunity Commission, the collection of 
which is coordinated by the California Postsecondarv Education 
Commission. 

(a) The higher education staff information form includes all the 
following types of data: 

( l) The number of full-time employees bv job categories, 
ethnicitv, sex, and salary ranges. 

(2.) The number of full-time faculty b)' ethnicit)', sex, rank, and 
tenure. 

(3) The number of part-time employees by job categories 
(including tenured, nontenured or tenure track, and other 
nontenured academic employees), ethnicity, and sex. 

(4) The number of full-time new hires by job categories 
(including tenured, nontenured or tenure track, and other 
nontenured academic employees), ethnicity, and sex. 

(b\ In addition to the above, the segments shall submit to the 
commission all the following: 

( 1) Promotion and separation data for faculty and staff emplo)'ees 
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by ethnicity and sex for each of the two-year time periods beginning 
with 1977 to 1979. 

(2) Narrative evaluation examining patterns of underutilization 
of women and minority employees among different job categories 
compared with the availability of qualified women and minorities for 
different job categories. 

(3) Narrative evaluation examining specific results of affirmat-i\'e 
action programs in reducing underutilization of women and 
minorities. 

(4) Narrative evaluation of both strengths and inadequacies of 
current affirmative action programs, including inadequacies 
resulting from budgetary constraints. 

(c) For purposes of this section, minorities and ethnic minorities 
shall include those persons defined as such by rules and regulations 
of the Federal Equal Employment Opportunity Commission. 

This section shali remain in effect until January i, 1955, auJ u:; ul' 
that-date is repealed. 

SEC. 6{}_ Section 66904 of the Education Code is amended to read: 
66904. lt is the intent of the Legislature that sites for new 

institutions or branches of the University of California and the 
California State University, and the classes of off-campus centers as 
the commission shall determine, shall not be authorized or acouircd 
unless recommended by the commission. · 

It is further the intent of the Legislature that California 
community colleges shall not receive state funds for acquisition of 
sites or construction of new institutions, branches, or off-campus 
centers unless recommended by the commission. Acquisition or 
construction of nonstate-funded community college institutions, 
brunches, and off-campus centers, and proposals for acquisition or 
construction shall be reported to and may be reviewed and 
commented upon br the commission. 

It is further the intent of the Legislature that existing or new 
institutions of public education, other than those described in 
subdivisions (b) and (c) of Section 66010, shall not be authorized to 
offer instruction beyond the 14th grade level. 

All proposals for new postsecondary educational programs shall be 
forwarded to the commission for review together with such 
supporting materials and documents as the commission rna~· specifv. 
The commission shall review the proposals within u reasonable 
length of time, which time shall not exceed 60 days following 
submission of the program and the specified materials and 
documents. For the purposes of this section, "new postsecondary 
educational programs" means all proposals for new schools or 
colleges, all series of courses arranged in a scope or sequence leading 
to (1) a graduate or undergraduate degree, or (2) a certificate of a 
type defined by the commission, which have not appeared in a 
segment's or district's academic plan within the previous two ,·ears, 
and all proposals for new research institutes or centers which have 
not appeared in a segment's or district's academic plan within the 
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Previous hvo vears . 

. It is lurthe~ the intent of the Legislature that the advice of the 
commission be utiiized in reaching decisions on requests for funding 
new and continuing graduate and professional programs, enrollment 
levels, and capital outlay for existing and new campuses, colleges, 
and off-campus centers. 

SEC. 61. Section 67003 of the Education Code is amended to read: 
67003. The Trustees of the California State Universih· on behalf 

of the California State Universit)', the Regents of the U~iversit)' of 
Califomia on behalf of the university, the Board of Governors of the 
California Communit)' Colleges on behalf of the communi tv colleges. 
and the Board of Governors of the California Maritime Acadenw on 
beh:llf of the California Maritime Academy, are vested with all power 
and authoritv to perform all acts necessary to receive the benefits 
'~!'d 1.c- c·•:;c~:~c! :!~:-: [::;;,:!:; p;-c;·,•idecl bv the act of Congress ciescribed 
in Section 67000 and with all necessary power and authority to 
cooperate with the government of the United Stutes, or anv agency 
or agencies thereof, and with the California Postsecondarv 
EclucZ1tion Commission for the purpose of receiving the benefits unci 
expending the funds provided by the act of Congress, in accordance 
with the act, or anv rules or regulations adopted thereunder, or anv 
state plan or rules or regulations of the C:~liforni:~ Postsecondary 
Education Commission adopted in accordance with the act of 
Congress. Whenever necessary to secure the full benefits of the act 
of Congress for loans or gr:~nts for academic facilities. the trustees, 
regents, or boards of governors may give all)' required securitv and 
mav compl)' with anv conditions imposed by the feder:~l 
governtnent_ 

SEC. 62.. Section 67124 of the Education Code is amended to read: 
67124. Whenever a student transfers from one public or private 

institution of postseconclarv education to another within the state, 
appropriate records or a copy thereof shall be tramJerred by the 
former community college, college, or university upon a request 
from the student. However, the community college, college, or 
universitv from which the student is transferring mav notif\· the 
student that his or her records will be transferred upon pavment by 
the student of all fees and charges due the communit;- college, 
college, or universitv. Any community college, college, or university 
making such a transfer of records shall notify the student of his or her 
right to receive a copy of the record and of his or her right to a 
hearing to challenge the content of the record. 

The California State University Board of Trustees and the Regents 
of tbe University of California may adopt rules and regulations 
concerning transfer of records to, from, or between schools under 
their respective jurisdictions. 

SEC. 63. Section 67146 of the Education Code is amended to read: 
67146. The California State University Board of Trustees shall 

adopt appropriate rules and regulations to insure the orderly 
implementation of this chapter. 
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SEC. 64. Section 68011 of the Education Code is amended to read: 
68011. "Institution" means the University of California, the 

California State University, the California Maritime Academy', or a 
California community college. 

SEC. 65. Section 68012 of the Education Code is amended to read: 
68012.. "Governing board" means the Regents of the University 

of California, the Trustees of the California State University, the 
Board of Governors of the California Maritime Academy-, or the 
Board of Governors of the California Community Colleges. 

SEC. 66. Section 6802.2 of the Education Code is amended to read: 
6802.2.. "Resident classification" means classification as a resident, 

pursuant to Section 68017, at the University of. California, the 
California State University, and the Cahforma Mant1me Academy, 
and as a district resident, pursuant to Section 68019, or a nondistrict 
resident, pursuant to Section 68020, ai a C'-ll~[(H·i·li~ ccwrnunity 
college. 

SEC. 67. Section 68040 of the Education Code is amended to read: 
68040. Each student shall be classified as: (a) a resident or 

nonresident at the University of California, the California State 
Universitv, or the California Maritime Academv; or (b) a district 
resident,· nondistrict resident, or nonresident at a California 
community college. 

SEC. 68. Section 68121 of the Education Code is amended to read: 
68121. (a) Notwithstanding any other provisions of law to the 

contrary, no fees or tuition of any kind shall be required of or 
collected bv the Trustees of the California State University from any 
surviving child. natural or adopted, of a deceased person who met all 
the following requirements: 

( 1) Who was a resident of this state. 
(2.) Who was employed by a public agency. 
(3) Whose principal duties consisted of active law enforcement 

service or active fire suppression and prevention, except a person 
whose principal duties were clerical even though such a person was 
subject to occasional call or was occasionally called upon to perform 
duties within the scope of active law enforcement or active fire 
suppression and prevention. 

( 4) Who was killed in the performance of active law enforcement 
or active fire suppression and prevention duties or who died as a 
result of an accident or an injury caused by external ,·iolence or 
physical force, incurred in the performance of his or her active law 
enforcement or active fire suppression and prevention duties. 

(b) As used in this section, "public agency" means the state or any 
citv, county, district, or other local authority or public bodv of or 
within this state. 

SEC. 69. Section 68123 of the Education Code is amended to read: 
68123. Notwithstanding any other provision of law, the Trustees 

of the California State University may enter into agreements with 
other universities or colle!Zes located within the state wherebv 
qualified students from carr;:puses of the California State Universit)· 
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mav attend the other universities or colleges without payment of 
so~e or all fees or tuition, or both, charged bv the other institutions, 
and students from the other institutions rna;· attend campuses of the 
California State University without pavment of some or all of the fees 
or tuition, or both, charged by the state university. During any vear, 
however, the number of students attending campuses of the 
California State University from other universities or colleges, 
oursuan t to the agreements entered in between the Trustees of the 
California State Universit;· and other universities and colleges, shalJ 
not exceed the number of students of the California State University 
attending the other institutions. 

SEC. 70. Section 68124 of the Education Code is amended to read: 
68124. The trustees may enter into agreements with public 

colleges and universities in other states whereby qualified students 
from the California State University mav attend the other college or 
~::-:i·:c;:;ity without payment of anv iuitiu11 ree chargeci by that 
institution to persons who are nonresidents of the state in which it 
is situate, and students from that institution mav attend the 
California State University without pavment of the nonresident 
tuition established pursuant to Section 89705. No nonresident tuition 
shall be charged of students attending a campus of the C:.difornia 
State University pursuant to an agreement entered into under this 
section. During any vear, however, the number of students attending 
the California State University from a particular public college or 
universitv in another state, pursuant to the agreement, shall not 
exceed the number of the California State Universitv students 
attending the institution under that agreement. · 

SEC. 71. Section 68133 of the Education Code is amended to read: 
68133. If an action is brought against a governing board as the 

result of the application of this chapter, that governing board shall 
inform the governing boards of the other institutions regarding the 
litigation. If an action is brought against a district governing board 
as u result of the application of this chapter, that district governing 
board shall inform the Board of Governors of the California 
Communi tv Colleges, who shall inform the Regents of the Universitv 
of California. the Trustees of the California St;te Universitv. and the 
Board of Governors of the California Maritime Academy ~~garding 
the pending litigation. 

SEC 72. Section 69271 of the Education Code is amended to read: 
69271. The term "familv physician," as used in this chapter, 

means a primary care physician who is prepared to and renders 
continued comprehensive and preventative health care services to 
families and who has received specialized training in an approved 
family practice residency for three years after graduation from an 
accredited medical school. 

The terms "associated" and "affiliated," as used in this chapter, 
mean that relationship that exists by virtue of a formal written 
agreement between a hospital or other health care deliven• svstem 
a~d an approved medical school which pertains to the famiJ,· 

l 0 05 



[ Ch. 143 

:out payment of 
:her institutions, 
campuses of the 

o or all of the fees 
.Juring any year, 
:1mpuses of the 
·,:ies or colleges, 
-;, Trustees of the 
.nd colleges, shall 
'State University 

amencieU Lu r ~c11.L 
en ts with public 
~ualified students 
e other college or 
charged by that 

' st •. n which it 
m tend the 

· the onresiden t 
onresident tuition 
: of the California 
ed in to under this 
;tudents attending 
· public college or 
·eement, shall not 
:1iversi ty students 

s amended to read: 
cning board us the 
'erning board shall 
:ions regarding the 
:' governing board 
: district governing 
of the California 

~ts of the University 
University, and the 
.,cademy regarding 

is amended to read: 
~d in this chapter, 
~ed to and renders 
J th care services to 
cing in an approved 
gr.a tion from an 

1se . this chapter, 
of a formal written 
:are delivery system 
·:ains to the family 

10 05 

Ch. 143] STATUTES Of 1983 437 

practice training program for which state co.ntract f~nds are sought. 
This definition shall include agreements wh1ch may oe entered mto 
subsequent to October 2, 1973, as well as those relevant agreements 
which are in existence prior to October 2. 1973. 

The term ··commission," as used in this chapter, means the Health 
Manpower Policy Commissi~n , . . . 

The term "programs wnich train primary care pnys1C1an s 
assistants," as used in this chapter, means a program which has been 
approved for the training of primary care phvsician's assistants 
pursuant to Section 3513 of the Business and Professwns Code. 

The term "programs which train primary care nurse 
practitioners," as used in this chapter, means a program which is 
operated by a Caiiro•u;;; ;::!-:eel ,r mAdicine or nursing, or wh1ch 1s 
authorized by the Regents of the University of Californw or by the 
Trustees of the California State University, or which is approved by 
the Board of Registered Nursing. 

SEC. 73. Section 69534.3 of the Education Code is <tmended to 
read: . 

69534.3. (a) The teehnic•d advisory committee shall be 
composed of ali the following: 

( l) Five students, one from each of the entities specified in 
paragraphs (3) to (7), inclusive, shall be selected D)' the Director of 
the California Postsecondary Education Commission. 

(2) Two high school counselors, selected by the Superintendent of 
Public Instruction. 

(3) Two representatives of the California Community Colleges, 
selected bv the Ch<mcellor of the Community Colleges. 

(4) Tw~ representatives of the California State University, 
selected by the Chancellor of the California State University. 

(5) Two representatives of the University of California, selected 
bv the President of the University of California. 

. (6) Two representatives of independent colleges and universities, 
selected by the Director of the California Postsecondary Education 
Commission. 

(7) Two representatives of private postsecondary education, 
selected bv the Council on Private Postsecondarv Education. 

It is the intent of the Legislature that at ·le:1st one of the 
representatives from each segment of postsecondar)' education be a 
practicing, campus-based student financial aid officer. 

lb) Committee members shall receive no remunenttion, other 
than reimbursement for actual and necessary expenses allowed by 
the State Board of Control incurred in the performance of their 
duties on the committee. -

I c) Each committee member shall file annual financial disclosure 
statements required by the Fair Political Practices Commission. 

(d) The Student Aid Commission shall provide staff support to the 
technical advisory committee during its evaluation of forms and 
processors. No member of the Student Aid Commission shall serve 
as a voting member of the technical advisorv committee. 
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SEC. 74. The heading of Article 7 (commencing wilh Section 
69620) of Chapter 2. of Part 42 of the Education Code is amended to 
read: 

Article 7. Calilornia State University Educational Opportunity 
Program 

SEC. 75. Section 69620 of the Education Code is amended to read: 
69620. There is a state student assistance program which shall be 

known as the State University Educational Opportunity Program. It 
shall be the purpose of the program to provide educational assistance 
:mel grants for undergraduate stud)· at the C:.difornia State University 
to students who are econom1co.ii)' d,sacivantageci or educationally 
and economic:dl)· disadvantaged, but who display potenti:.tl fnr 
success in accredited curricub offered b)' the Californiu Stale 
Universitv. 

For the purposes of this chapter: 
(a) "Trustees" means the Trustees of the C:difornia St:11e 

Universit)'. 
(b) "Educational agency" means an agency, other than a l'ederal 

agency, which is supported in whole or in part bv funds appropriated 
for educationul purposes. 

(c) ''St:.lle agcncv" me:ms every stale office. orfic.:er, clep:lrtrnent, 
division, bureau. board, and commission. 

(d) The residence of u recipient shall be determined in 
accordance with the rules for determining residence prescribed by 
Chapter 1 (commencing with Section 68000) of Part 41 and Article 
1 (commencing with Section 89700) of Chapter 6 of Part 52.. 

SEC. 76. Section 69621 of the Education Code is amended to read: 
69621. California State University Educational Opportunity 

Program grants rnav be awo.rded to persons selected for enrollment 
in programs authorized b)• the trustees according to the procedures 
established by the trustees. A. person selected for a grant shall be a 
resident of this state. shall be a high school graduate or have. 
pursuant to the procedures, equivalent qualifications, and shall have 
been nominated by his or her high school, the Veterans 
Administration, a stale agency or educational agenC)' designated by 
the trustees, or a state universitv president. The trustees shall 
determine eligibilitv for grants awarded pursuant to this chapter. 
The grants may be granted and renewed according to standards set 
bv the trustees until the student has received a bacc~laureate degree 
o~ has comoleted five academic vears. whichever occurs first. ln 
special cirC~l!TIStanceS, :.lS in the CftSe of illness, military service, Or 
familv hardship, the tmstees may renew the grant beyond the Fifth 
vear of study, provided the student has not received a baccalaureate 
degree. When the recipient is an enrollee in a special educational 
opportunity program approved bv the: trustees, For the purposes of 
this chapter, the stale university sponsoring the program shall 
recei,,e from the trustees reimbursement of up to sixtv dollars ($Ci0) 
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oer month per enrollee up to 12 months' support. 
· SEC. 77. Section 69622 of the Education Code is amended to read: 

69622. Grants shall be provided for students who display 
potential for success in accredited curricula offered by the California 
State University, but lack the necessary funds to pay for tuition, 
books, and room and board, provided the students meet the 
standards of the state university which they are attending or the 
requirements for the special admissions program established by the 
trustees. 

SEC. 78. Section 69624 of the Education Code is amended to read: 
6962.4. Each high school in this state may nominate to the trustees 

students it deems deserving of the grants made available under this 
chapter. The trustees shall compile a list of students so nominated 
from which it may seieet students for grants in accordance with 
standards set by the trustees pursuant to this chapter. The Veterans 
Administration, any state agency, or educational agency designated 
by the trustees, or any president of a California State University may 
nominate persons whom they deem eligible for the grants. 

SEC. 79. Section 6962.5 of the Education Code is amended to read: 
69625. Records of the academic progress of each student 

attending a campus of the California State University under a grant 
shall be kept by each campus of the California State University 
having a program and forwarded to the trustees in order that the 
program created by this chapter may be evaluated. 

SEC. 80. Section 69626 of the Education Code is amended to read: 
69626. Each campus of the California State University may 

submit plans for a special educational opportunity program for 
approval by the trustees. Each program qualifying shall be 
authorized a program director and may be authorized as many 
special qualified counselors and advisers and the related operating 
and equipment support as is appropriate. 

SEC. 81. Section 69627 of the Education Code is amended to read: 
69627. This chapter shall be known as the California State 

University Educational Opportunity Act. 
SEC. 82. Section 70022 of the Education Code is amended to read: 
70022. The board of governors shall obtain the following services 

from the Trustees of the California State University pursuant to a 
contract providing for compensation, either in direct payment or by 
means of the exchange of services or use of facilities, to the trustees 
for the services: 

(a) Legal services. 
(b) Legislative representation. 
(c) Assistance in curriculum development to the extent requested 

by the board of governors. 
SEC. 83. Section i8001 of the Education Code is amended to read: 
78001. The governing board of a community college district may 

contract with the Trustees of the California State University for the 
maintenance of a communitv college in a state universitv situated in 
the district. Any contract executed pursuant to this ;ection shall 
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include among its provisions a requirement that all expenditures 
incurred for community college maintenance shall be pa)·able only 
on order of the governing board as all other expenditures of the 
district are payable, and an additional provision that the president of 
the state university shall serve as president of the community college 
und in that capacity shall be responsible to the governing board 
through the suPerintendent of schools of the district if there is one. 
Othe;wise he ~r she shall be responsible directly to the governing 
board. 

SEC. 84. Section 81363.5 of the Education Code is amended to 
read: 

81363.5. Except as provided for in Article 9 (commencing with 
Set:lion iill90j of Chapter 1, the sale or lease with an option to 
purchase of real property by a community college district shall be in 
accordance with the following priorities and procedures. 

(a) First, the property shall be offered for park or recreational 
pu~poses pursuant to Article 8 (commencing with Section 54220) of 
Chapter 5 of Part 1 of Division 2 of Title 5 of the Government Code, 
in anv instance in which such article is applicable. 

(b). Second, the property shall be offered for sale or lease with an 
option to purchase, at fair market value; 

( 1) In writing, to the Director of General Services, the Regents of 
the Universitv of California, the Trustees of the California State 
University, th~ county and city in which the property is situated, and 
to any public housing authority in the county in which the propert)· 
is situated; and 

(2) By public notice to any public district, public authority, public 
agency, public corporation, or any other political subdivision in this 
state, to the federal government, and to nonprofit charitable 
corporations existing on December 31, 1979, and organized pursuant 
to Part 3 (commencing with Section 10200) of Division 2 of Title l 
of the Corporations Code then in effect or organized for charitable 
purposes on or after January 1, 1980, under Part 2 (commencing with 
Section 5110) of Division 2 of Title l of the Corporations Code. Public 
notice shall consist of at least publishing its intention to dispose of the 
real property in a newspaper of general circulation within the 
district, or if there is no such newspaper, then in any newspaper of 
general circulation that is regularly circulated in the district. The 
notice shall specify that the property is being made available to all 
public districts, public authorities, public agencies, and other 
political subdivisions or public corporations in this state. and to other 
;1onprofit charitable or nonprofit public benefit corporations. 

Publication of notice pursuant to this section shall be once each 
week for three successive weeks. Three publications in a newspaper 
regularly published once a week or more often, with at least five days 
intervening between the respective publication dates not counting 
such publication dates, are sufficient. The written notice required bv 
paragraph (1) of this subdivision shall be mailed no later than the 
date of the second published notice. 
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The entity desiring to purchase or lease the pr~perty shall, within 
60 davs after the third publication of notice, not1fy the commumty 
college district of its intent to purchase or lease the property._lf the 
entity desiring to purchase or lease the property and the d1stnct are 
unable to arrive at a mutually satisfactory price or lease payment 
during the 60-day period, the property may be ,disposed of as 
otherwise provided in this section. In the event the 01stnct rece1ves 
offers from more than one entity pursuant to this subdivision, the 
school district governing board may, in its discretion, determine 
which of the offers to accept. 

(c) Third, the property may be disposed of in any other manner 
authorized bv law. 

SEC. 85. Section 84500 of the Education Code is amended to read: 
84500. (a) (l) Except as other;;·i~c ?~0vir1~>r1, in computing the 

average daily attendance of a community college district, there shall 
be included only the attendance of students wh1le engaged m 
educational activities required of students and under the immedi;~tc 
supervision and control of an employee of the district who possessed 
a valid certification document, authorizing him or her to render 
service in the capacity and during the period in which he or she 
served. 

(2) A community college district may also include the attendance 
of ~tudents enrolled in approved courses or programs of independent 
study, including courses or programs formerly conducted as 
coordinated instruction systems, who are under the supervision. 
control, and evaluation, but not necessarily in the immediate 
presence, of an employee of the district who possesses a valid 
certification document. Such attendance may only be inch.1dcd for 
college level credit courses and programs which are accepted for 
completion of an appropriate educational sequence leading to an 
associate degree, and which generally are recognized upon tr<msfer 
by an institution of the University of California or the California State 
Universitv. 

The c~mmunity college district shall determine the nature, 
manner, and place of conducting any independent study course or 
program in accordance with rules and regulations adopted by the 
Board of Governors of the California Community Colleges to 
implement the purposes of this subdivision. The rules and 
regulations shall require community college districts to ensure that 
the components of each individual study course or program for each 
student shall be set out in a written record which includes the goals 
and methodology of the course or program, the numb~r of units and 
hours of study required, the arrangements for consultation with the 
instructor, the work product to be evaluated, and the college facility 
required. The rules and regulations shall also provide for input from, 
and participation by, faculty, who are selected by academic senates 
or faculty councils, and students, in the development and evaluation 
of appro-ved educational courses and progra~s-

The board of governors or its designee shall study the educational 
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and fiscal effects of the authorization provided br this subdivision 
and shall report to t·he Legislature prior to June 30, 1981, on the 
appropriateness of deleting or extending the authorization, as well as 
other changes that should be made. 

lb) For the purpose of work experience education programs in 
the community colleges meeting the standards of the California State 
Pbn for Vocational Education, "immediate supervision" of 
off-campus work training stations means student participation in 
on-the-job training as outlined under a training agreement, 
coordinated bv the community college district under a 
_,tate-approved plan, wherein the emplover and certificated school 
personnel share the responsibility fur uu-c:Je·ju~ >ufJervi>iu". TIH: 
student/instructor ratio in the work experience program shall not 
exceed 1~5 students per full-time equivJ.!ent certificated 
coordinator. 

I c) for purposes of computing the average dail)' J.ltendance of a 
community college district, J.ttendance shall also include student 
anendance <li1d participation in in-service training courses in the 
are;ts of police, fire, corrections, and other criminal justice S)'Stem 
occupations that conform to all apportionment attendance and 
course of study requirements otherwise imposed by law, if the 
courses are full:· open to the enrollment and participation of the 
public. However, prerequisites for the courses shall not be 
established or construed so as to prevent academically qualified 
persons not employed bv agencies in the criminal justice S)'.stern from 
enrolling in and att·ending the courses. 

I d) Notwithstanding subdivision (c) and any regulations adopted 
pursuant thereto, a community college may give preference in 
enrollment to persons employed by, or serving in a voluntar)' 
capacitv with. a fire protection or fire prevention agency in an:• 
course of in-service fire training at the community college in 
cooperation with any fire protection or fire prevention agency or 
association. Preference shall only be given when such persons could 
not otherwise comolete the course within a reasonable time and 
when no other trai~ing program is reasonabl:• available. At least 15 
percent of the enrollment in in-service fire training courses shall 
consist of persons who are neither volunteers of, nor emploved by, 
a fire prmection or prevention agenC)' or J.ssociation, if the persons 
are available to attend a course. Average daily attendance for the 
courses shall be reported for state J.id. 

(e) Subdivision .(d) shall apply only to the following: 
( l) Community colleges which, in cooperation with anv fire 

orotection or fire prevention agency or association, have been, as of 
ianuar\' 1, 1980, tbe primary source of in-service fire training for any 
.fire orotection or fire prevention agency or association. 

!2) Community colleges wbich, in cooperation with an~· fire 
protection or fire prevention agency or association, establish 
in-service fire training for any fire protection or fire prevention 
agencv or association which did not have in-service fire training prior 
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Environmental !-l.ealth who shall be registered as sanitarians bv the 
department and shall have had at least two vears' experience as 
directors in the State of California. 

(b) Three members, each of whom shall be a qualified, practicing 
sanitarian who has been registered b)' tl1e State of California for a 
period of five or more years. 

(c) One member from the California Conference of Local Health 
Officers. 

(d) Two members from the faculty of anv campus of the 
California State University which has curricula leading to a degree 
in environmental health. The members mal' be from the same or 
from different campuses. 

(e) One public member . ...Ihe .. public me!"!"-'"~~~!;::!-!-:.~, liu•c bee!l 
engaged at anr time within five years immediate!)• preceding his or 
her appointment in pursuits which lie within the field of 
environmental health or the profession regulated by the advisor)' 
committee of which he or she is a member. 

SEC. 200. Section 102.03.1 of the insurance Code is amended to 
read: 

10203.1. Life insurance confonning to all the following conditions 
is another form of group life insurance: 

Ia) Written under a policy covering, when issued, not less than 25 
employees of the Trustees of the California Sb1te University in 
eligible classes as designated by the trustees pursuant to Section 
89506 of the Education Code. 

(b) Written under a policy· issued to the Trustees of the California 
State University pursuant to Section 89506 of the Education Code. 

(c) The premium on ti1e policy is to be paid by the employees 
alone, or in part b1' the State of California, with the remainder to be 
paid bv the employees. Payment of the premium by a third purtl' on 
behalf of the emplo)•ees shall be considered payment bv the 
emplo)>ees. 

I d) Imuring only the emplovees of the Trustees of the California 
State University. 

le) Insuring for amounts of insurance based upon some plan 
which will precltJde individual selection. 

(f) Insuring for the benefit of persons other than the Trustees of 
the California State University. 

(g) Written under a policv insuring, when issued, not less than 75 
percent of all such employees eligible for insurance under the poiiC)', 
or 75 percent of the employees of anv class thereof reasonablv 
determined b;· conditions pertaining to employment or of an}• 
established unit tl1ereof not formed for the purpose of procuring 
insurance. However, if a group policy is intended to insure several 
classes or units, it may be issued as respects any class or unit, of which 
75 percent are covered and extended to other units or classes as 75 
percent thereof express the desire to be covered. In such case. when 
the employees applr and pay for additional amounts of insun;nce. a 
smaller percentage of employees mav be insured for additional 
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amounts of insurance. If any employee fails to become insured under 
an existing policy when he or she becomes eligible and later wishes 
to become insured thereunder. the insurer may require satisfactorv 
evidence of insurability before insurance is granted on the employee. 

SEC. 201. Section 1720.3 of the Labor Code is amended to read: 
1720.3. For the limited purposes of Article 2 (commencing with 

Section 1770), "public works" also means the hauling of refuse from 
a public works site to an outside disposal location, with respect to 
contracts involving any state agency, including the California State 
University and the University of California. 

SEC. 202. Section 602.10 ~f the Penal Code is amended to read: 
602.10. Every person who, by physical force and with the intent 

to prevent attend:::-:cc C! !!'!~t!"'.!-::tion, ,.,illfully obstructs O.Lattempts 
to obstruct any student or teacher seeking to attend or instruct 
classes at any of the campuses or facilities owned, controlled, or 
administered by the Regents of the University of California, the 
Trustees of the California State University, or the governing board 
of a community college district shall be punished by a fine not 
exceeding five hundred dollars ($500), by imprisonment in a countv 
jail for a period of not exceeding one year, or by both such fine and 
imprisonment. 

As used in this section, "physical force" includes, but is not limited 
to, use of one's person, individually or in concert with others, to 
impede access to, or movement within, or otherwise to obstruct the 
students and teachers of the classes to which the premises are 
devoted. 

SEC. 203. Section 526 of the Penal Code is amended to read: 
526. (a) As used in this chapter: 
(1) "University" means the University of California, and includes 

any affiliated institution thereof and any campus or facilit)' owned, 
operated, or controlled by the Regents of the University of 
California. 

(2) "State university" means any California state university, and 
includes any campus or facility owned, operated, or controlled b)' the 
Trustees of the California State University. 

(3) "Community college" means any public community college 
established pursuant to the Education Code. 

(4) "School" means any elementary school, junior high school, 
four-year high school, senior high school, adult school or any branch 
thereof, opportunity school, continuation high school, regional 
occupational center, evening high school, or technical schooL 

(5) "Chief administrative officer" means: 
(i) The president of the university or a state university, the 

Chancellor of the California State University, or the officer 
designated by the Regents of the University of California or pursuant 
to authority granted by the Regents of the University of California 
to administer and be the officer in charge of a campus or other 
facility owned, operated, or con trolled by the Regents of the 
University of California, or the superintendent of a communitv 
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(5) The receiver, trustee in bankruprcv, trustee or succe<;sor 

thereof, and the legal representative of a deceased person. 
(b) All individuals performing services within this state for an:' 

employing unit which maintains two or more separate 
establishments within this state shall be deemed to be emploved by 
a single emploving unit for all the purposes of this division. 

SEC. 217. Section 1200'J of the Unernplo)·rnent Insurance Code is amended to read: 

12004. It is the intent of the Legislature that the board in carrvin g 
out career opportunities developrnenl progr:nns pursuant l:o thi1· 
division shall provide for both of the following: 

(a) Close coordination between career opponunitics 
development programs and related activities uncier the r'eci,o:r:d 
lntergovernm1mta.J.-Personud '"'"' 1. ruonc Law 91 -648). 

(b) Clear, direct, and svstematic invol\·ernent bv repre.oentati\·es 
of cities, counties, educational agencies. inciuding. but not lirnitc·d ro, 
the Californi:l Community Colleges, the California Stale Universil\', 
and the University of Califomia, and !a_,, repre~ental'ives, especialh
thuse which represent low-income and rninorit:· persons. 

SEC. 218. Section ~2855 of the Vehicle Code is arncndccl to rc:~ci: 
22855. The following pe1~sons shall have the authority to make 

appraisals of the value of vehicles for purposes of this chapter. subject 
to the conditions stated in this chapter: 

(a) Any member of the California 1-!igh\\':Iy Patrol dcsign;ltc,c] b\· the commissioner. 

(b) .'\.n:· regularly employed and salaried deputy sheriff or other 
enmlovee designut·ecl bv the sheriff of anv countv. 

(~) .Any reg[ilarly en;ployed and sabri.ed poli~c officer or other 
emplovee designated b)' the chief of police of all)' city. 

(d) /ill)' officer or employee of the Department of Motor Vehicles 
designated bv the director of that department. 

(e) Any member of the California State Police clesign:~ted b:· the chief thereof. 

([) Anv regulari)• emplo:•ed and salaried poiice officer or other
employee of the Universitv of California Police' Department 
designated bv the chief thereof. · 

(g) Ally regular!:- salaried employee of a citv, county, or city and 
county designated by a board of super\'iso!'s or a city council 
pursuant to subdivision (a) of Section ~2702. 

(h) An:• regularly employed and salaried police officer or other 
emplo:'ee of the police department of a California Stale University 
designated b:· the chief thereof. 

(i) :\n1· regular])' emploved and salaried securit_1· officer or other 
employee of a transit district securit:· force designated b\· the chief thereof. 

Ul Anv regularly employed and salaried peace officer or other 
emplovee oF ll1e Department of Parks and Recreation designated b\' 
tl1e director of that depQrtment. - · 

SEC. 219. A.1l)' section of am· act enacred b\· the Legislature 
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during the 1983 calendar year, which takes effect on or before 
January 1, 1983, and which amends, amends and renumbers, adds, 
repeals and adds, or repeals a section amended, amended and 
renumbered, repealed and added, or repealed by this act, shall 
prevail over this act, whether that act is enacted prior to, or 
subsequent to, this act. 

CHAPTER 144 

An ::tct to amend Section 1305.1 of the Penal Code, relating to 
crime. 

!Approved by Governor june 2.8, 1983. Filed with 
Secretary of State june 2.8, 1983.1 

The people of the State of California do enact as follows: 

SECTJON l. Section 1305.1 of the Penal Code is amended to 
read: 

1305.1. If an assessment is made a condition of discharging the 
forfeiture under Section 1305, and the surety or depositor is not 
present in court, the clerk of the court shall within 30 days mail. 
notice thereof to the surety or depositor at the address of its principal 
office and shall execute a certificate of mailing and place it in the 
court's file in the case. The time limit for payment shall in no event 
be less than 30 days after the date of mailing of such notice. 

If the assessment has not been paid by the date specified, the court 
shall determine if a certificate of mailing has been executed, and if 
none has, the court shall cause a notice to be mailed to the surety or 
depositor, and said surety or depositor shall be allowed an additional 
30 days to pay the ::tssessment. 

CHAPTER !.45 

An act to amend Sections 630, 35100, 3510!., 35105, 35109, 35110, 
35401,35411,35784, and 42030 of, to add Sections 320.5 and 35401.5 to, 
and to reoeal Sections 35103, 35106.5, 35108, 35112, 35114, 35115, 
35116, and 35117 of, the Vehicle Code, relating to vehicles, and 
declaring the urgency thereof, to take effect immediately. 

[Approved by Governor june 2.8, 1983. Filed with 
Secretary of Stare June 2.8. 1983.1 

The people of the State of Cal1fornia do enact as follows: 

SECTION 1. Section 320.5 is added to the Vehicle Code, to read: 
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CHAPTER 278 

An uct to amend Section 1720 of the Labor Code, relating to public 
works. 

I Becume !om· \'>'ithout Governor's signature!. Filed with 
Secretary of Stole August 7, JY89.] 

The people of the State of C11lifornia do en11ct as follows: 

SECTION l. Section 1720 of the Labor Code is amended to read: 
1720. As used in this chapter, "public works" means: 
(a) Construction, alteration, demolition, or repair work done 

under contract ;lnd p;jid for in whole or in part out of public funds. 
except work done directly by any public utility company pursuant to 
order of the Public Utilities Commission or other public authority. 

(b) Work done for irrigation, utility, reclamation, and 
improvement districts, and other districts of this type. "Public work" 
sh;jll not include the oper:~tion of the irrig;jtion or drainage system 
of ;lny irrigation or recbmation district, except ;lS used in Sec~ioD 
I 77,'l rc-lot;~g t~ rct:.:ining wages. 

(c) Street, sewer, or other improvement work done under the 
direction ;lnd oupervision or by the authority of :my officer or public 
body of the st;lte, or of any politic:~] subdivision or district thereof, 
whether the political subdivision or district oper;ltes under a 
freeholder·., charter or not. 

(d) The laying of C;)rpet done under a building lease-maintenance 
contract and paid for out of public funds. 

(e) The laying of carpet in u public building done under contract 
und paid for in whole or part out of public funds. 

(f) Public transportation demonstration projects authorized 
pursu;lnt to Section 143 of the Streets and 1-:lighw:~ys Code. 

SEC. 2. This ZICt shall become operative only if Assembly Bill 680 
is en;lcted in the 1989-90 Regular Session of the Legislature and adds 
Section 143 to the Streets and Highw:1ys Code authorizing the 
Department of Transportation to enter into agreements with priv;lte 
entities for the construction by, and lease to, private entities of public 
transportation demonstration projects. In th:~t case, this act shall 
become oper~tive on the operative date of Assembly Bill 680, or :~s 
soon ;lS possible thereafter. 

SEC. 3. No reimbursement is required by this act pursuant to 
Section 6 of Article Xlll B of the California Constitution because the 
only costs which may be incurred by a local agency or school district 
will be incurred because this act creates a new crime or infraction, 
changes the definition of a crime or infraction, changes the penalty 
for a crime or infraction, or eliminates a crime or infraction. 
Notwithstanding Section 17580 of the Government Code, unless 
otherwise specified in this act, the provisions of this act shall become 
operative on the same date that the act takes effect pursuant to the 
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California Constitution. 

C!-l APTER 279 

An act to amend Section 2775.5 of the Public Utilities Code, 
rebting to public utilities. 

lApprm·cd "" Go<-crnor August 30, 1989. Filed with 
Secretary or State August Jl, 1989.1 

The people of the State of California do enact <~s follows: 

SECTION L Section 2775.5 of the Public Utilities Code is 
amended to read: 

9.77~ -5 {P.) !f i.!n electrical or g~1s corper:1tic~-: d:::::;::-::::; l.~ 
manufacture, lease. sell, or otherwise own or control any solar energy 
svstem, it shall submit to the commission, in such form as the 
eommission ma)' specify, a d<=scripticin of the proposed program of 
solar energy development which it desires to pursue. The 
corporation ma)' pursue the program of solur energy development 
unless the commission, within 45 days after the commission has 
accepted the filing of the corporation's description pursuant to this 
subdivision, orders the corporation to obtain from the commission 
the authorization to do so as provided in this section. No such 
authorization shall be required for any solar energy system which is 
owned or controlled for experimental or demonstration purposes. As 
used in this subdi\'ision, "experimental or demonstration purposes·· 
means a limited program of installation, use, or development the sole 
purpose of which is to investigate the technical viability or economic 
cost effectiveness of a solar application. 

(b) The commission shall deny the authorization sought if it finds 
that the proposed program will restrict competition or restrict 
growth in the solar energy industry or unfairly employ in a manner 
which would restrict competition in the market for solar energy 
systems any financial, marketing, distributing, or generating 
advantage which the corporation may exercise as a result of its 
authority to operate as a public utility. Before granting ;my such 
authorization, the commission shall find that the program of solar 
energy development proposed by the corporation will accelerate the 
development and use of solar energ)' systems in this state for the 
duration of the program. 

(c) The commission shall suspend or terminate any authorization 
granted pursuant to this section whenever it finds and determines 
that the program of solar energy development no longer qualifies for 
the authorization under subdivision (b). This subdivision applies to 
all programs of solar energy development undertaken by a gas or 
electrical corporation pursuant to this section, including programs 
undertaken pursuant to subdi"ision (a) without formal authorization 
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CHAPTER J 224 

An <1cl to 'unend Sections 1773.5, 1775, and J777.5 of, to ''del Sections 
1720.4, 1771.5, li7L6, 1771.7, and 1777.1 to, and to repeal and add 
Section 1777.7 of, the Labor Code, relating to public works. 

[Approved by Coverno~ October l. l~JH~I. Filed wilh 
Secretary of State October l. l989.j 

7/Je people of the State of Califomin do enact as fa/Jaws: 

SECTION l. Section 1720.4 is added to the Labor Code, t·o read: 
1720.4. For the limited purposes of this chapter, "public works" 

shall not include an1• otherwise covered work which meets all the 
following conditions: 

(n) The work is performed entireh• b:> volunreer labor. 
(b) The work involves facilities or structures which are, or will be, 

used exelus(vel)' b)', or primarily for or on behalf' of, pri1·ate nonproFit 
community organizations iocluding, but nol limited to, charitable, 
youth, service, veterans, and sports groups or associations. 

(c) The work will not have an adverse impact on employment. 
(d) The work is approved by the Director of Industrial Helations 

as meeting the requirements of this section. 
For purposes of subdivision (c), the director shall request 

inform<H·ion on whether or not the work will ha1·e an adverse impact 
on emplo:•ment from the appropriate local or state organization or 
clulv authorized emplo:•ee representatives of workers employed on 
public works. 

SEC. 2. Section 1771.5 is added to the Labor Code, to reac!: 
1771.5. (a) Nothwithstanding Section Jiil, an awarding body 

shall not require the pa)'ment of the genernl prevailing rate of per 
diem w:oges or the general pre,·ailing rate of per diem wages for 
holiclay and overtime work for an:• public works project of 
twent)'-five thousand dollars ($25,000) or less when the !Jroject is for 
construction work, or for any public works project of fifteen 
thousand dollars ($15,000) or less when the project is for alteration, 
demolition, repair, or maintenance work, if the awarding body elects 
to initiate and enforce a labor compkmce program pursuant to 
subdivision (b) for ever·y public works project under the authorit)' 
of the awarding body. 

(b) For the purposes of this section, a lnbor compliance program 
shall include, but not be limited to, the following requirements 

11) All bid invitations and public works contracts shall contain 
appropriate language concerning the requirements of this chapter. 

(2) A prejob conference shall be conducted with the contractor 
and subcontractors to discuss federal and Stille bbor lnw 
requirements applicable to the contract. 

13) Project contractors and subcontractors shall rn:1intain and 
furnish, <Jt a design,.t·ed time, a certi fiecl cop)' of each weeki}· pilvroll 
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containing a statement of compliance signed under penalty of 
perjury. 

(4) The awarding body shall review, and, if appropriate, audit 
payroll records to verify compliance with this chapter. 

(5) The awarding body shall withhold contract payments when 
pavroll records are delinquent or inadequate. 

(6) The awarding body shall withhold contract payments equal to 
the amount of underpayment and applicable penalties when, after 
investigation, it is established that underpayment has occurred. 

SEC. 3. Section 1771.6 is added to the Labor Code, to read: 
1771.6 Notwithstanding Sections 1730, 1731, and 1734, any 

political subdivision which enforces this chapter in accordance with 
Section 1771.5 shall, at the expiration of90 days after the completion 
of the contract and the formal acceptance of the job, deposit all 
penalties or forfeitures withheld from an)' contract pa)•ment in the 
general fund of the political subdivision. Any court collecting any 
fines or penalties under the criminal provisions of this chapter, or any 
of the labor laws pertaining to public works, when the fines and 
penalties resulted from enforcement actions by a political 
subdivision pursuant to Section 1771.5, shall deposit the fines or 
penalties in the general fund of the political subdivision. 

SEC. 4. Section 1771.7 is added to the Labor Code, to read: 
1771.7. A contractor may appeal an enforcement action by a 

political subdivision pursuant to Section 1771.5 to the Director of 
Industrial Relations. Any ruling by the director shall be final and, 
notw.ithstanding Section 1732, any appeal shall waive the contractor's 
right to bring court action on the same issue. 

SEC: 5. Section 1773.5 of the Labor Code is amended to read: 
1773.5. The Director of Industrial Relations may establish rules 

and regulations for the purpose of carrying out this chapter, 
including, but not limited to, the responsibilities and duties of 
awarding bodies under this chapter. 

SEC. 6. Section 1775 of the Labor Code is amended to read: 
1775. The contractor shall, as a penalty to the state or political 

subdivision on whose behalf the contract is made or awarded. forfeit 
not more than fifty dollars ($50) for each calendar day, or j)ortion 
thereof, for each worker paid less than the prevailing rates ·as 
determined by the director for the work or craft in which the worker 
is employed for any public work done under the contract by him or 
her or by any subcontractor under him or her. The amount of this 
forfeiture shall be determined by the Labor Commissioner and shall 
be based on consideration of the contractor's mistake, inadvertence, 
or neglect in failing to pay the correct rate of prevailing wages, or 
the previous record of the contractor in meeting his or her prevailing 
wage obligations, or a contractor's willful failure to pay the correct 
rates of prevailing wages. A mistake, inadvertence, or neglect in 
failing to pay the correct rate of prevailing wages is not excusable if 
the contractor had knowledge of his or her obligations under this 
part. The difference between the pre\'ailing wage rates and the 
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amount paid to each worker for each calendar day or portion thereof 
for which each worker was paid less than the prevailing wage rate 
shall be paid to each worker by the contractor, and the body 
awarding the contract shall cause to be inserted in the contract a 
stipulation that this section will be complied with. 

To the extent that there is insufficient money due a conLTactor to 
cover all penalties forfeited and amounts due in accordance with this 
section, or in accordance with Section 1813, and in all cases where the 
contract does not provide for a money payment by the awarding 
body lo the contractor, the awarding body shall notify the Division 
of Labor Standards Enforcement of the violation and the Division of 
Labor Standards Enforcement, if necessary with the assistance of the 
awarding bod)•; may maintain an action in any court of competent 
jurisdiction to recover the. penalties and the amounts due provided 
in this section. This action shall be commenced not later than 90 davs 
after the filing of a valid notice of completion in the office of tl~e 
county recorder in each county in which the public work or some 
part thereof was performed, or not later than 90 days after 
acceptance of the public work, whichever last occurs. No issue other 
than that of the liability of the contractor for the penalties allegecllv 
forfeited and amounts clue shall be determined in the action, and the 
burden shall be upon the contractor to establish that the penalties 
and amounts demanded in the action are not clue. 

Out of any money withheld, recovered, or both there shall first be 
paid the amount clue each worker, and if insufficient funds are 
withheld, recovered, or both to pay each worker in full, the money 
shall be prorated among all workers. 

SEC. 7. Section 1775 of the Labor Code is amended to read: 
1775. The employer shall, as a penalty to the state or political 

subdivision on whose behalf the contract is made or awarded, forfeit 
not more than fifty dollars ($50) for each calendar clay, or portion 
thereof, for each worker paid less than the prevailing· rates as 
determined by the director for the work or craft in which the worker 
is employed for any public work clone under the contract by the 
contractor or under subcontract bv the subcontractor. The amount 
of this forfeiture shall be determi;1ed bv the Labor Commissioner 
and shall be based on consideration of the contractor's mistake, 
inadvertence, or neglect in failing to pav the correct rate of 
prevailing wages, or the previous record of the contractor in meeting 
his or her prevailing wage obligations, or a contractor's willful failure 
to pay the correct rates of prevailing wages. A mistake, inadvertence, 
or neglect in failing to pay the correct rate of prevailing wages is not 
excusable if the contractor had knowledge of his or her obligations 
under this part. The difference between the prevailing wage rates 
and the amount paid to each worker for each calendar day or portion 
thereof for which each worker was paid less than the prevailing wage 
rate shall be paid to each worker by the employer, and the bod)' 
<Jwarcling the contrHct shall cause to be inserted in the contract a 
stipulation that this section will be complied with. 
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To the extent that there is insufficient money due an employer to 
cover all penalties forfeited and amounts due in accordance with this 
section, or in accordance with Section 1813, and in all cases where the 
contract does not provide for a money payment by the awarding 
body to the employer, the awarding body shall notify the Division of 
Labor Standards Enforcement of the violation and the Division of 
Labor Standards Enforcement, if necessary with the assistance of the 
awarding body, may maintain an action in any court of competent 
jurisdiction to recover the penalties and the amounts due under this 
section. This action shall be commenced not later than six months 
after the filing of a valid notice of completion in the office of the 
county recorder in each county in which the public work or some 
part thereof was performed, or not later than six months after 
acceptance of the public work, whichever last occurs. No issue other 
than that of the liability of the employer for the penalties allegedly 
forfeited and amounts due shall be determined in the action, and the 
burden shall be upon the employer to establish that the penalties and 
amounts demanded in the action are not due. 

Out of anv monev withheld, recovered, or both, there shall first be 
paid the' a~ount due each worker and if insufficient funds are 
withheld, recovered, or both,. to pay each worker in full, the money 
shall be prorated among all the workers. 

''Employer," as used in this section, means the contractor or the 
subcontractor, whichever one employs the worker. 

SEC. 8. Section 1775 of the Labor Code is amended to read: 
1775. The contractor shall, as a penalty to the state or political 

subdivision on whose behalf the contract is made or awarded, forfeit 
not more than fifty dollars ($50) for each calendar day, or portion 
thereof, for each worker paid less than the prevailing rates as 
determined bv the director for the work or craft in which the worker 
is employed f~r any public work done under the contract by him or 
her or b)' any subcontractor under him or her. The amount of this 
forfeiture shall be determined by the Labor Commissioner and shall 
be based on consideration of the contractor's mistake, inadvertence, 
or neglect in failing to pay the correct rate of prevailing wages, or 
the previous record of the contractor in meeting his or her prevailing 
wage obligations, or a contractor's willful failure to pay the correct 
rates of prevailing wages. A mistake, inadvertence, or neglect in 
failing to pay the correct rate of prevailing wages is not excusable if 
the contractor had knowledge of his or her obligations under this 
part. The difference between the prevailing wage rates and the 
amount paid to each worker for each calendar day or portion thereof 
for which each worker was paid less than the prevailing wage rate 
shall be paid to each worker by the contractor, and the body 
awarding the contract shall cause to be inserted in the contract a 
stipulation that this section will be complied with. 

To the extent that there is insufficient money due a contractor to 
cover all wages and penalties forfeited and amounts due in 
accordance with this section, or in accordance with Section 1813, and 
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in all cases where thQo contract does not provide For :1 mooev pU)'rnent 
b)· the awarding body to the contractor, the awarding body shall 
notifv the Division of Labor Standards Enforcemenl of the violation 
and th<'! Division of Labor Standards Enforcement, if necessarv with 
the assistance of the awarding body, may maintain an action in any 
court of compelent juri~diction to recover the wages and penallic:s 
clue under this section. This action shall be cornmencecl not later than 
90 clays aftcor the Filing of a valid notice or completion in the office 
or the countv recorder in eilch countv in which the public work or 
somco part tl~ereof was pe<rformecl, o;· not later than 90 clays after 
acceptance or the public work, whichever last occurs. The division 
mav maintain a court· nchon whether or not· il has an assignment or 
the' W~tge claim of the worker. No issue other than that· or the liabilit-y 
of the contractor For the wages and penalties due shall be determined 
in the :~ction, and the burden ~;hall be upon the contractor to cst·ablish 
that the penalt-ies demanded in the action are not clue<. 

Out of nnv monev withhelcl, recovered, or both, there shall first be 
tJaicJ the ai1lOUnt Clue enc:h worker ancJ if insufficient funds are 
~vithhelcl, recovered, or both. to pa)' each worker in full, the monev 
shall be pror~1lecl among all the workers. 

SEC 9. Section 1775 of the Labor Code is amended to reacl: 
1775. The ernplover shall, as a penaltv to the stale or political 

subdivision on whose behalf the contract is made or awarded, for-Feit 
not more than fift.\' dollars (5:50) for each calendar cia)', or portion 
there<of, for· e:•ch worker paid less than the prevailing rates a.1 
determinecl b1• the clire<ctor for the work or craft in which the worker 
is "mplovecl for an)' public work clone under the contract b)' the 
contractor or under ;·ubcontract b1· the subcon\n1ctor. The amount 
or this forfeiture shall be determined b,· the L~bor Cmnmis;·ioner 
and shall be based on consideration or the contractor's mist·ake, 
inadvertence, or neglect in f:1.iling to pa)' the correct rat·e of' 
prevailing wages, or the previous record of the contrHctor in meeting 
his or her prevailing wage obligations, or a cont:·actor's willful failure 
to pav the correct rates of prevailing wages. A mistake, inadveri·ence, 
at· neglect in faiiing to pal' the correct rate of prevailing wages is not 
excL"able if the contractor had knowledge of his or her obligations 
under this part. The difference between the pre\•ailing wage rules 
;mel the amount paid to each worker for each calendar ciav or portion 
thereof for which e~•ch worker \\'aS paid less than the prevailing v.·age 
rate shall be. paid to e:•ch worker b)' the empiO)'er, ar1cl the bodv 
;1warcling the contmct shall cause to be inserted in the contract a 
_,tipulation thai this section will be complied with. 

To the- Q:>:t<::nt that there is insufficient monev clue :rn emt1love<r to 
cover "II \\'ages and penalties forleile<cl aJ~cl amounts. d~1e in 
accordance with this section, or in accordance with Section 1813. one! 
in all cases where. the contract does not provide for a mane,· payment 
bv the. awarding body Lo the, emplover the a\\'arding bod)• shall 
110Lil·). the. Divisior1 or· Ltbor Stanclarclr; J:;,rorcemelll of the violation 
ami ihe Divisio11 of Labor· Standard<: Enforcerncrnt, ir''nece>sary with 
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the assistance of the awarding body, may maintain an action in any 
court of competent jurisdiction to recover the wages and penalties 
due under this section. This action shall be commenced not later than 
six months after the filing of a valid notice of completion in the office 
of the county recorder in each county in which the public work or 
some part thereof was performed, or not tater than six months after 
acceptance o( the public work, whichever last occurs. The division 
may maintain a court action whether or not it has an assignment of 
the wage claim of the worker. No issue other than that of the liability 
o( the employer for the wages and penalties due shall be determined 
in the action, and the burden shall be upon the employer to establish 
that the wages and penalties demanded in the action are not due. 

Out of any money withheld, recovered, or both, there shall first be 
paid the amount due each worker and if insufficient runds are 
withheld, recovered, or both, to pay each worker in Full, the money 
shall be prorated among all the workers. 

"Employer," as used in this section, means the contractor or the 
subcontractor, whichever one employs the worker. 

SEC. 10. Section 1777.1 is added to the Labor Code, to read: 
1777.1. (a) Whenever any contractor or subcontractor 

performing a public works project pursuant to this chapter- is found 
by the Labor Commissioner to be in violation of this chapter with 
intent to defraud, except Section 1777.5, the contractor or 
subcontractor or any firm, corporation, partnership, or association in 
which the contractor or subcontractor has a substantial interest shall 
be ineligible to bid on or to receive any public works contract for a 
period of not less than one year or more than three years. The period 
of debarment shall run from the date the determination of the 
violation is made by the Labor Commissioner. 

(b) Whenever any contractor or subcontractor performing a 
public works project pursuant to this chapter is found by the Labor 
Commissioner to be in willful violation of this chapter, except Section 
1777.5, the contractor or subcontractor or any firm, corporation, 
partnership, or association in which the contractor or subcontractor 
has a substantial interest shall be ineligible to bid on or to receive any 
public works contract for a period up to three years for each second 
and subsequent violation occurring within three years of a separate 
and previous willful violation of this chapter. These periods of 
debarment shall run from the date the determination of the violation 
is made by the Labor Commissioner. · 

(c) Any determination by the Labor Commissioner shall be made 
after a full investigation by the Labor Commissioner and a fa1r and 
impartial hearing -and reasonable notice . 

(d) A willful violation occurs when the contractor or 
subcontractor knew or reasonably should have known of hi.s or her 
obligations under the public works law and deliberately fails or 
refuses to comply with its provisions. 

(e) The Labor Commissioner shall promulgate .rules and 
regulations for the administration and enforcement or tms sect10n, 
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the definition of terms, and appropriate penalties. 
SEC. J I. Section 1777.5 of the Labor Code is amended to read 
1777.5. Nothing in this chapter shall prevent the emplovrnent ol 

properly registered apprentices upon public works. 
Every such apprentice shall be paid the standard wage paid to 

apprentices under the regulations or the craft or trade at which he 
or she is emploved, and shall be employed only at the work of the 
craft or trade to which he or she is registered. 

Only apprentices, as defined in Section 3077, who are in training 
under apprenticeship standards and written apprentice agreements 
under Chapter 4 (commencing with Section 3070) of Division 3, are 
eligible to be employed on public works. The emplo~·ment and 
training of each apprentice shall be in accordance with the 
apprenticeship standards and a p prentice agreernen ts under which 
he or she is training. 

\>Vhen the contractor to whom the contract is award eel by the state 
or any political subdivision. or any subcontractor under him or· her, 
in performing any of the work under the contrnet or subcontract, 
employs workers in '111)' apprenticeable craft or trade, the contractor 
and subcontractor shallappl.v to the joint apprenticeship committee 
administering the apprenticeship standards of the craft or trade in 
the ar8a of the site of the public work for a certificate approving the 
contractor or subcontractor under t·he apprenticeship standards for 
the employment and training of apprentices in the area or industry 
affected. However, approval as established by the joint 
apprenticeship committee or committees shall be subject to the 
approval of the Adrninistmtor of .>\pprenticeship. The joint 
apprenticeship committee or committees, subsequent to approving 
the subject contractor or subcontractor, shall arrange for the 
dispatch of apprentices to the contractor or subcontractor in order 
to compl)' witl1 this section. Every contractor and subcontractor shall 
submit contract award information to the applicable joint 
apprenticeship committee which shall include an estimate of 
journeyrnan hours to be performed under the contract, the number 
of apprentices to be employed, and the approximate dates th~e 
apprentices will be employed. There shall be an affirmative duty 
upon the joint ~pprenticeship committee or committees 
administering the apprenticeship stBndards of the craft or trade in 
the area of the site of the public work to ensure: equal employment 
and affirmative action in apprenticeship for women and minorities. 
Contractors or subcontTactors shall not be required to submit 
individual applications fo,· approval to local joint apprenticeship 
committees Provided thev are already covered hi, lht local 
apprenticeshi]) standards.- The ratio ~f work pe~formed by 
apprentices to journevmen who shali be employed in the craft or 
tr<1de on the public work may be the ratio stipulated in the 
apprenticeship standards under which the joint apprenticeship 
committee operates, but, except as otherwise provided in this 
section, in no case shall the ratio be less than one hour of apprentices 
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work for every five hours of labor performed by a journeyman. 
However, the minimum ratio for the land surveyor classification shall 
not be less than one apprentice for each five journeymen. 

Any ratio shall apply during any day or portion of ada;' when an;' 
journeyman, or the higher standard stipulated by the joint 
apprenticeship committee, is employed at the job site and shall be 
computed on the basis of the hours worked during the day by 
journeymen so employed, except for the land surveyor classification. 
The contractor shall employ apprentices for the number of hours 
computed as above before the end of the contract However, the 
contractor shall endeavor, to the greatest ext·ent possible, to employ 
apprentices during the same time period that the journe;'men in the 
same craft or trade are employed at the job site. Where an hourly 
apprenticeship ratio is not feasible for a particular craft or trade, the 
Division of Apprenticeship Standards, upon application of a joint 
apprenticeship committee, may order a minimum ratio of not less 
than one apprentice for each five journeymen in a craft or trade 
classification. · 

The contractor or subcontractor, if he or she is covered by this 
section, upon the issuance of the approval certificate, or if he or she 
has been previously approved in the craft or trade, shall emplo;' the 
number of apprentices or the ratio of apprentices to journeymen 
stipulated in the apprenticeship standards. Upon proper showing by 
the contractor that he or she employs apprentices in the craft or 
trade in the state on all of his or her contracts on an annual average 
of not less than one hour of apprentice work for every five hours of 
labor performed by a journeyman, or in the land surveyor 
classification, one apprentice for each five journeymen, the Division 
of Apprenticeship Standards may grant a certificate exempting the 
contractor from the l-to-5 hourly ratio as set forth in this section. This 
section shall not apply to contracl' of general contractors or to 
contracts of specialty contractors not bidding for work through a 
general or prime ~contractor, when the contracts of general 
contractors or those specialty contractors involve less than thirty 
thousand dollars ($30,000) or 20 working days. Any work performed 
by a journeyman in excess of eight hours per day or 40 hours per 
week, shall not be used to calculate the hourly ratio required by this 
section. 

"Apprenticeable craft or trade," as used in this section, means a 
craft or trade determined as an apprenticeable occupation in 
accordance with rules and regulations prescribed by the 
Apprenticeship Council. The joint apprenticeship committee shall 
have the discretion to grant a certificate, which shall be subject to the 
approval of the Administrator of Apprenticeship, exempting a 
contractor from the 1-to-5 ratio set forth in this section when it finds 
that any one of the following conditions is met: 

(a) Unemployment for the previous three-month period in the 
area exceeds an average of 15 percent. . 

(b) The number of apprentices in training in such are<> exceeds a 
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r~tio of 1 to 5. 
(c) There is a showing that the apprenticeable cr<JJI or t.-ade is 

replacing <lt least one-thirtieth of its jotll·ne)'men annuallv through 
apprenticeship training, either on a st;ltewidec basis, or on a local 
basis. 

(d) /\ssignrnent of an apprentice t·o any· work jJerformeci under a 
public works contr·act would creute <J condition which would 
jeopardize his or her life or the life. safelj', or proper!:)' of fellow 
employees or the public at large or if the specific task to which the 
apprentice is t·o be assigned is of such a nature. that training cannot 
be provided by n journe)'ITl'-'11. 

\~I hen exemptions ar<> granted to "n org;nJiZ<Jtinn which repres<>nts 
contracl:ors in a specific track frorn the l-lo-5 ratio on a local or 
statewide basis the menlbe:r contractors will nol be requir·ed to 
submil individual applic;ltions for approval to local joint 
apprenticeship cornrnitl:e<>s, if the1· <rre ;drench' covered be' the locnl 
H ppren ticesh i p standards. 

t\ conlTactor to whom the contract is award8d, or anv 
subcontr:l.ctor under him or h<>r, who. in performing <IllY of the wo1·i, 
und<>r the contract, emplO)'S journevmen or apprentices in an)' 
apprenticeuble craf't or trade and who is not contributing to a fund 
or funds to administer ;md conduct the apprenticeship program in 
an)' craft or trade in the ar<>a of the site of the public work, to which 
fund or funds other contractors in t·he. area of the site of the public 
work are contributing, shall contTibule to th,·. fund o<· funds in each 
craft or· trade in which he or she emplovsjournevmen or apprentices 
on the public work in Lhe same <Jmount or upon the sams IJasis and 
in th<> same manner as the other c011tr"cl:ors do. but where the trust 
lund administrotors are unable to HCC<>pt the funds, contractors not 
signatorv to the trust agreement si1:1ll pH)' a like amount 1·o the 
California Apprenticeship Council. The contr<~clor or subcontractor 
rna)' add the. amount of the contributions in computing his or her bid 
for the contract. The Division or Labor Standards Enforce.rn<>nt is 
uuthori-zecl to enforce the pnvment or the contributions to the fund 
or funds as set forth in Section 227. 

The bach' <1 warding the contract shall cause to be. inserted in th<> 
contract stipulations to eFfectuate this section. The sl:ipubtions shall 
Fix the·. responsibility or compliance with this section for all 
apprentice;tble occupations wi!h th<> prime contn1ctor. 

All decisions of t·he joint apprenlic<:'.ship committee under this 
section are subject to Section JOSI. 

SEC 12. Section 1777.7 of the. LalxH Cocle is r:::peakcl. 
SEC. 13. Section 1777.7 is acid eel to the Labor Code, to re:1c!: 
1777.7. (a\ In the event~~ conlraclor or :;11bcontract·or willfullv 

[;,ils to complv wit·h Section !777.5. tlw Director of Jndustri:;l 
Helahom shall clenv to the contr:-1ctor or sul)contractor. both 
incli,·idually and in t·l;e. narne of the businE:ss enlitv under which the 
conlractcJr .or subcontr:Jctur is rloing bu.sinc-.~.ss. the-right· ro bid on, or 
lo receive., an1· public works conlTact for <l period of up to one vear 
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for the first violation and for a period of up to three years for the 
second and subsequent violations. Each period of debarment shall 
run from the date the determination of noncompliance by the 
Administrator of Apprenticeship becomes an order of the California 
Apprenticeship Council. 

(b) A contractor or subcontractor who violates Section 1777.5 shall 
forfeit as a civil penaltv the sum of fifty dollars ($50) for each 
calendar day of noncompliance. Notwithstanding Section 1727, upon 
receipt of a determination that a civil' penalty has been imposed, the 
awarding body shall withhold the amount of the civil penalty from 
contract progress payments then due or to become due. 

(c) In lieu of the penalty provided for in subdivision (a) or (b), 
the director may for a first time violation and with the concurrence 
of the joint apprenticeship committee, order the contractor or 
subcontractor to provide apprentice employment equivalent to the 
work hours that would have beeri provided for apprentices during 
the period of noncompliance. 

(d) Any funds withheld by the awarding body pursuant to this 
section shall be deposited in the General Fund if the awarding body 
is a state entity, or in the equivalent fund of an awarding body if the 
awarding body is an entity other than the state. 

(e) The interpretation and enforcement of Section 1777.5 and this 
section shall be in accordance with the rules and procedures of the 
California Apprenticeship Council. 

SEC. 14. (a) Section 7 of this bill incorporates amendments to 
Section 1775 of the Labor Code proposed by both this bill and AB 254. 
It shall only become operative if (1) both bills are enacted and 
become effective January 1, 1990, (2) each bill amends Section 1775 
of the Labor Code, and (3) SB 197 is not enacted or as enacted does 
not amend that section, and (4) this bill is enacted after AB 254, in 
which case Sections 6, 8, and 9 of this bill shall not become operative. 

(b) SectionS of this bill incorporates amendments to Section 1775 
of the Labor Code proposed by both this bill and SB 197. Jt shall only 
become operative if (1) both bills are enacted and become effective 
January 1, 1990, (2) each bill amends Section 1775 of the Labor Code, 
(3) AB 254 is not enacted or as enacted does not amend that section, 
and ( 4) this bill is enacted after SB 197 in which case Sections 6, 7, 
and 9 of this bill shall not become operative. 

(c) Section 9 of this bill incorporates amendments to Section 1775 
of the Labor Code proposed by this bill, AB 254, and SB 197. It shall 
only become operative if (1) all three bills are enacted and become 
effective January 1, 1990, (2) all three bills amend Section 1775 of the 
Labor Code, and (3) this bill is enacted after AB 2.54 and SB 197, in 
which case Sections 6, 7, and 8 of this bill shall not become operative. 
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Section 12940 of the Government Code, and (3) this bill is enacted after AB 2265 
1077, in which case Sections 5, 5.1, and 5.2 of this bill shall not become 

SEC. 15. Section 6.1 of this bill incorporates amendments to Section 12944 
Government Code proposed by both this hili and AB 1077. It shall only become 
if (1) both bills are enacted and become effective on January 1, 1993, (2) each bill 
Section 12944 of the Government Code, and (3) this bill is enacted after AB 1077, in 
case Section 6 of this bill shall not become operative. 

SEC. 16. Section 7.1 of this bill incorporates amendments to Section 12965 
Government Code proposed by both this bill and AB 311. It shall only become ooc!ratit' 
if (1) both bilis are enacted and become effective on January 1, 1993, (2) each bill 
Section 12965 of the Government Code, and (3) this bill is enacted after AB 311 in 
case Section 7 of this bill shall not become operative. 

SEC. 17. (a) Section 8.1 of this bill incornorates amendments to Section 12993 of 
Government Code proposed by both this bill and AB 1178. It shall only become ODE!raijvp 
if {1) both bills are enacted and become effective January 1, 1993, (2) each bill 
Section 12993 of the Government Code, (3) AB 1077 is not enacted or as enacted uv,,, ''"L' 
amend that section, and {4) this bill is enacted after AB 1178, in which case Sections 8,' 8 
and 8.3 of this bill shall not become operative. ·· · 

(b) Section 8.2 of this bill incorporates amendments to Section 12993 of the 
Code proposed by both this bill and AB 1077. It shall oniy become operative. if 
bills are enacted and become effective January 1, 1993, (2) each bill amends Section 
of the Government Code, .(3) AB 1178 is not enacted or as enacted does not amend 
section, and (4) this bill is enacted after AB 1077, in which case Sections 8, 8.1, and 8.3 
this bill shall not become operative. 

(c) Section 8.3 of this bill incorporates amendments to Section 12993 of the Government: 
Code proposed by this bill, AB 1178, and lill 1077. It shall only become operative if (1) a!!· .. 
three bills are enacted and become effective January 1, 1993, (2) all three bills amend . 
Section 12993 of the Government Code, and (3) this bill is enacted after AB 1178 and AB 
1077, in which case Sections 8, 8.1, and 8.2 of this bill shall not become 

DISCRIMINATION-DISABLED PERSONS 

CHAPTER913 

A.B. No. 1077 

A..N ACT to nmend Section 125.6 of the Bu.siness and Professions Code, to amend Seclions 5·1, 51.5. 
51.8, 52, 53, 54. 54.1, 54.2, 54.3, and 54.8 of the Civil Code, to amend Section 224 of the Code of 
Civil Procedure, to amend Sections 44100. 44!01, 44337, and 44338 of the Education Code, tO 

amend Sections 754 and 754.5 of the Evidence Code, to amend Sections 4450, 4500, 11135, 
12920, 12921, 12926, 12931, 12940, 129H, 12993, 19230, 19231, 19232, 19233, 19234, 19235, 19237, 
and 19702 of, to add Section 12940.3 to, and to re~al Section 12994 of, the Government Code, 
to amend Section 19952 of the Health and Safety Code, to amend Section 1725 of the Labor 
Code, to amend Section 365.5 of the Penal Code, to amend Sections 2881 and 99155.5 of. and 
to add Section 2881.2 to, the Public Utilities Code, to amend Section 2557 of the Streets und 
Highways Code, and to amend Section 336 of the Vehicle Code, relating to disabled persons. 

[Approved by Governor September 24, 1992.] 

[Filed with Secretary oi St.at.e September 25, 1992.] 

LEGISLATIVE COUNSEL'S DJGEST 

AB 1077, Bronzan. Disabled persons: discrimination. 

(1) Under existing law, persons holding licenses under the provisions of the Busin~ss 
and Professions Code are subject to disciplinary action for refusing, or aiding or inciting 
another iicensee to refuse, to perform the licensed sen-ices because of, among othec 
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things, a physical handicap of the prospective recipient. Existing law also creates an 
exception to the prohibition for healing arts practitioners where the licensed activity 
sought is beyond the practitioner's skill or could better be performed by another licensee. 

This bill would revise these antidiscrimination provisions to make them applicable to 
persons with defined disabilities and to replace the above exemption with an exemption 
permitting nonservice to disabled individuals who pose a -direct threat to the health or 
safety of others, as defined. · · 

(2) Existing provisions of the unruh Civil Rights Act and related provisions, with 
certain exceptions, prohibit various types of discrimination by business establishments 
and franchisors, and in written instruments relating to real property, including discrimina
tion on the basis of blindness or other physical disability. 

This bill would make a violation of the Americans with Disabilities Act of 1990 also a 
violation of the unruh Civil Rights Act, and would expand the express coverage of that 
act and related provisions to include discrimination on account of any_ disability. · 

(3) Existing provisions of the Unruh Civil Rights Act and related provisions specify that 
persons providing property for compensation are not required to modify their property or 
provide a higher degree o( care for phvsically ·disabled persons than for persons who are 
not physieally disabled. · · · · · · · · 

_This bill would deletethose provisions. 
(4) Existing law, with certain exceptions, guarantees physically disabled persons the 

full and free use of specified facilities for the public and guarantees them full and equal 
access to specified transportation, communication, lodging, places of public accommoda
tion, amusement, or resort, and defined housing accommodations offered for rent, lease, 
or compensation. . . . 

This bill would ~xtend thes~ guarantees to all indi~duals' with disabilities, as defined. 
The bill would define "full and equal. access" for purposes of application of .these 
re(j_uire!flerits to transportation .. The bill would modify a requirement in t\J.es,e ~r?'1sions 
respecting .. rental of housing to .persons with guide dogs, to expand the aefimtion of 
"~de dog" to include guide dogs meeting_ definitional criteria of the ~ederalla~. The 
b11l would also expand the scope of these provisions to include adoptiOn agenc1es and 
private schools. . 

(5) EXisting .hi.w ·gives specified blind hearing~impaired, and physically ·handicapped 
persons ·a· right to be accompanied by ~ide dogs, signal dogs, or service· dogs without 
paying an extra charge therefor. 

This bill' would make these. pr~visions applicable to individuals with a disability, as 
defined, rather than physically handicapped persons and would prohibit requiring a 
special security deposit for these' dogs. . . . ' . . . 

(6) under existing law, in any judicial proceeding in which a party,. witness, attOrney, 
judicial employee, judge; or juror is hard of·hearing, it is required that the hard-of-hearing 
person .be. supplied with an assistive listening system or that specified computer-aided 
transcnpt10n equipment be used, upon the person's request. · · . 

This bill would revise the above provisions to use the term "indiVidualwho is hearing 
impaired," as defined, and make these requirementS additionally applicable-to administra
tive hearings ·of public agencies and where other types of participants in the proceedings 
are hearing impaired, thereby imposing a state-mandated local program. The bill would 
expressly make these provisions .applicable to traffic court, small claims court proceed
ings, and court-ordered alternative dispute resolution. 

(7) Existing law requires parties to iudicial actions .who do not challenge an individual 
juror with a hearing, sight,' or speech ·handicap, on the basis that the juror requires the 
services of a sign language interpreter, reader, or speech interpreter, to stipulate to the 
presence of the interpreter or reader in the jury room, and also requires the court in these 
cases to instruct the jury, as specified. 

This bill would change the terminology describing these impairments and would impose 
a state-mandated loca!.program by requiring the courts to. appoint, and counties. to 
compensate, defined service providers for these jurors. The ,bill would also expand the 
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types of interpreters subject to these 'provisions to include oral-interpreters and 
interpreters .. 

(8) Existing law precludes using statements made by deaf or hard-of-hearing persoris"iil 
response to questions from any person having a prosecutorial function against·that 
person in a criminal or quasi-criminal investigation or proceeding, unless; among other. 
things, the statement was either made knowingly, voluntarily, and intelligently and ·Was 
accurately interpreted or the court makes a special finding that the statement was ·made 
lmowingly, voluntarily, and intelligently. 

This bill would revise these·pro,~sions to use the term "deaf or hearing impaired" and; 
as ·a condition .of ·using such a statement against an indi\~dual who. the court finds to •be . 
deaf or hearing impaired that was made without an interpreter, require the ·court to fino 
that the person affirmatively ·indicated.he or she.did not use or could not have used,'an 
interpreter or that .an .interpreter .was not required· by ... the . federal Americans . with 
Disabilities Act of 1990 ... The billwould,.require, as a condition of. using such a si:.!Ltemcmt 
that is interpreted against an .individual who is . deaf , or hearing impaired, that. 
questions to the person· have been accurately .interpreted. The bill ,would impose a .. 
mandated local ,program by requiljng :.peace ,officers and otbero with a 
function to make good faith effortS v.~thout unnecessary delay to' obtain.;e·;;.-01~~;;-~;ti;;·~~;i 
when inteno:iewing a person who is an alleged victim or witness and who u . 
alleges deafness or hearing impairment, unless the person indicates that' he or she does 
not need or cannot use :an -interpreter or it is .determined that an interpreter is riot 
otherwise required by the Americans· vfith ·Disabilities ·Act of:1990 and federal· regulatiiins · 
adopted :thereunder.· · ' . · · · .. . . 

(8.5) Undei· ·existing ·law, c~url 'illte'rpretCrs ·for deaf or hard-of-hearing persons "ar~ 
required to be certified commencing July l, 1992, in accordance with guidelines adopted 
by. the Judicial .Council. :Existing' l:i.w.·requires the· Judicial Council ·to ·initially approVe 
testing•entities for .this• purpose by Jtily'l, 1992.: · .. , · · ., · ··;i·'\· 

. ThiS bill \voiild make these provisiOns' applicable to ~ourt interpreters' for indiVidual~ 
v:ho· are' deaf or hearing impaired.' The bi!J'wotild postpone 'these 'requii-em.mitS'ii.ri'til 
Janna!}• 1, 1994-;-arid'woula req'iiir'e tlie''Judicial· Couridl to approve the testing 'entitie·s by. 
.July 1, 1993: "·"· · · · ' · · · · · '.: 

: . . ' . "I : .. I •• ~ ' 

(9) Existing law specifies that the use of an interpreter to facilitate commuriications of · 
a deaf a·r hard:Of-hearirig person 'doeS i1ot' waive an other-Wise valid privilege· aoolicable 'to · 
the''coinrimnication': .· ' ........... ' ,. r<·;. .· .. ' ' • · .•• : .. . . .. . .-.- ·. ·.,,· .. ··,.co 

This bill would make those.provisions applicable to com~u~ications'\iy indi\;iduals ~.;li'~ 
are deaf or hearingimpaired:' : · · .. · · . - · ·.· . <I· . · · · · · · _ : : 

1 

(1'0)' Existing iaw req~ires each ··school' district tO·,have an' affirmative action emploY; 
ment program, . . . · · · · · · 

This bill would :impo~e a iit,ate-'rnan.dated loc:il p~og~~~· by:'changi~g the r~qui;ements 
for 'those programs. · . · · · . _.. · . · . . • . · , · · ., 

. (11) Existi~g la~ pre~lucle~ denial of an eleme~tary o; s~condary teaching credentiai: 
training for .the purpose of becoming u teacher, or refusal by a school district to emplov a 
teacher, on' account 'ofii defined physical handicap. • 
·. This' bili .~auld ii1ste~d ·~~ke these· p~ohibitions applicable v.~th respect ro defined 
disabilities. . . . :. ••:• . , · .:·... · . · 

(12) Existing law requires the State· •Architect·lo adopt regulatio1is for access and 
usability of public facilities by the physically handicapped. · · 

This bill would make these prO\isions apolicable to access and usabilitv by indi,'iduuls 
v:ith u disabilil'}' and. would preclude the regulations from imposing low.er standards of 
usability and· accessibility than· specified regulations adopted under·· the Americans with 
Disabilities Act of ·1990.· 

(13) Existing law requir-es local· and ,quasi-public entities. to require rapid .trans.it 
equ1~ment and structures to be built to provide easy access to handicapped persons. This 
reqlllrement does .not; :however; apply to contracts for ·urban transit systsms until the 
necessary equipment is available from· not lei!s than 2 manufacturers. · ~ • . : 
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. This bill would make· these provisions applicable· to access by individuals \\~th a 
disability, would maile these provisions applicable to fixed-route transit facilities, would 
expand application of the requirements to include the state, and would require all public 
transit facilities and operations to meet standards of Titles II and III of the Americans 
with Disabilities Act of. 1990 and regulations adopted thereunder or higher standards. of 
this state's law in effect on December 31, 1992, notwithstanding the above provisions or 
any other provision of law. The bill would delete tlie exemption for contracts for transit 
systems where the necessary equipment is not available from 2 or more manufacturers, 

{14) Existing law prohibits discrimination on the basis of physical or mental disability in 
the receipt of benefits under- any program funded directly or financially assisted by the 
state. 

This. bill would make that prohibition applicable to any disability as defined, -rather than 
mental or physical disability, and would require these programs· to meet or exceed 
specified protections and prohibitions in the Americans with Disabilities Act of 1990. 

(15) Existing law in the California Fair Employment and Housing Act declares a state 
policy that persons are entitled to employment without discrimination. on 1•arious bases, 
including physical handicap, and, with certain exceptions, prohibits employers and labor 
organizations from discriminating on that basis. Existing provisions of that act also 
specify that nothing in the act requires an employer to make any accommodation for: a 
physically handicapped employee where it would produce undue hardship to the employer. 

This' bill would change these provisions to substitute a reference to physical and -mental 
disabilities for the existing reference to ·physical handicap. -The bill would define "mental 
disability" and "physical disability" for this purpose. However, the bill ·would limit the' 
application . of ·provisions of the act on unlawful employment practices by employers 
ag'ainst individuals with a mental disability to employers with 15 or more employees, the 
state, and its municipalities and political subdivisions; appli_cation of these provisions to 
employers with 15 to 24, inclusive, employees would be delayed ·until July 15, 1994; and 
the bill would provide for a study to determine the desirability of including employers 
with- 5 to 14, inclusive, employees under these provisions. The bill would add discrimina
tion on the basis of familial status to the types of discrimination .declared to be. against 
public P,Olicy With respect to both employment and housing accommodations, and would 
add -discrimination on the basis of familial status to provisions authorizing the Depart
ment of Fair Employment and Housing to provide assistance in resolving disputes; 
disagreementS, or ilifficulties relating to specified discriminatory practices. It also would 
add discrimination on the basis of disability to the type of discrimination declared to be 
against ptiblic policy with respect· to housing accornocations-' The -bill· would· require 
employers and certain other entities to make specified reasonable' accommodations for 
employees with physical or mental disabilities and would require an· employer. making 
certain preemployment inquiries concerning a prospective employee's·fitness, or refusing 
to hire or discharging a disabled employee, to ·comply with the Americans with Disabilities 
Act of 1990. 

The bill would specify that the definitions of "physical disability" and "mental disabili
ty': in tlie California Fair Employment and Housing-'Act are superseded by the definition 
of "disability" in the federal Americans with Disabilities Act of 1990 if broader civil rights 
protection would thereby be produced for persons with mental or physical disabilities· or a 
medical condition. The bill would specify that the act's provisions are not superseded by 
provisions of other law·s relating to workers' compensalion ari~ insurance, be.nr:fits for 
injured state employees· not covered by workers' compensat10n, and retrammg and 
rehabilitation benefits for injured public employees: 

(16) Existing JiLw prohibits licensing boards from discriminating, as· specified, on the 
basis of a person's physical handicap. · 

This bill would instead prohibit that discrimination by licen~ing boards on the basis of a 
physical ·or mental disability and would require a licensmg · board to make defmed 
reasonable accommodation to an individual's physical or mental disability or medical 
condition, as specified. 

" 

' So in enrolled bill. 
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(l7) Existing law in the state civil service prohibiLs discrimination against emmi'"'"''"":·~~; 
the basis of non-job-related physical handicap. 

This bill would instead prohibit discrimination against sL'lLe civil service employees 
arc individuals v.~th a disabilit1•, as defined. The bill would also revise ac<:onnmod;ati!JiiB 
required to be made for these· employees. 

(18) Existing law requires specified places of public amusement and resort to: 
equipped with wheelchair spaces and other seating and accommodations for persons 
physical disabilities. 

This bill would make compliance with these provisions subject to no 
than prescribed in prescribed federal regulations. , .·, 

(19) Existing law, with certain exceptions, prohibits discrimination in employment.;~:: 
public works projects on the basis of physical handicap. ";; · 

'fhis bill would instead prohibit this discrimination on the basis of physical or mental 
disabilit-y. 

(20) Existing law prohibits any person from denying access to specified transportation 
and accommodations to any blind, deaf, or physically disabled person on account of the 
person being accompanied by a guide dog, signal dog, or service dog. · :":<> 

This bill would revise the definition of "guide dog" for purposes of these provisions: .-. 
(21) Existing law requires the Public Utilities Commission to design and impleme_nt. -~ · 

dual party relay system by which telephone service may be made available between deaf 
and hard-of-hearing persons and persons of normal hearing, as specified" ." .. -. 

This bill would- substitute the term "hearing impaired" for "hard-of-hearing" and" 
require the. commission to ·apply to the Federal Communications Commission for prec· 
scribed certification 'of this system and would revise existing requirements for an annual 
report by the commission on the fiscal status of this and related programs. The bill 
would -require the-commission to study whether there exist sufficient public pay phones· 
with capability. to serve deaf and severely hearing impaired persons. '· .. , 

(22) Existing law requires operators of dial-a-ride or paratransit services funded 
through· the Mills·Aiquist-Deddeh Act to provide specified sen•ices for defined handi
capped persons. _ · · 

This bill would require these sen•ices to be provided to individuals with disabilities, 
would -make clarifying changes, and would make certain of these provisions. subject to 
overriding requirements of the federal Americans with Disabilities Act of 1990. The bill 
would also revise the Vehicle Code definition of "general public paratransit vehicle." 

(23) Existing law authorizes the formation of service authorities for freeway emergen
cies, which are empowered to establish a prescribed motorist aid system. 

This bill would require these motorist aid systems to meet standards of 'l'itie II of the 
federal Americans with Disabilities Act of 1990. 

(24) This bill would incorporate additional changes in Section 12926 of the Government 
Code, proposed by AB 311 or AB 1286, or both, to become operative only if AB 311 or AB 
1286, or both, and this bill are chaptercd and become effective on or before January 1, 
1993, and this b_ili is chaptered last . 

. (25) This bill would incorporate additional changes in Section 12940 of the Government 
Code, proposed by AB 1286 or AB 2265, or both, to become operative only if A.B 1286 or 
AB 2265, or both, and this bill are chaptered and become effective on or before January l, 
1993, and this bill is chaptered last. 

(25) This bill would incorporate additional changes in Section 129g3 of the Government 
Code, proposed by AB 311 or AB 1178. or both, to be operative only if AB 311 or AB 1178, 
or both, and' this bili are chaptered and become effective January 1, 1993, and this bill is 
chaptered last. 

(27) The California Constitution requires the state to reimburse local agencies and 
school districts for certain costs mandated by the state" Statutory prm'isions establish 
procedLLres for making that reimbursement, including the creation of a State Mandates 
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Claims Fund to pay the costs of mandates which do not exceed $1,000,000 statewide and 
·other procedures for claims whose statewide costs exceed $1,000,000. 

,;'This bill would provide that, if the Commission on State Mandates dctennincs that this 
bill contains costs mandated by the state, reimbursement for those costs shall be made 
pursuant to those statutory procedures and, if ·the statewide cost does not exceed 
51,000,000, shall be made from the State Mandates Claims Fund . 

. ; The people of the State of California do enact as follows: 

SECTION· 1. It is the intent ·of the Legislature in enacting this act to strengthen 
California Jaw in areas where it is weaker than the Americans with Disabilities Act of 
1990 (Public Law 101-336) and to retain California law when it provides more protection 
for ·individuals with disabilities than the Americans with Disabilities Act of 1990. 

· . SEC. 2.. Secti~n 1Z5.6 of the Business and Professions Code is amended to read: 
12.5.6. Every person who holds· a license under the provisions of this code is subject to 

disciplinary action under the disciplinary provisions of this code applicable to such person 
if, ·because of the applicant's race, color, sex, religion, ancestry, • • • disability, marital 
status, or national origin, he or she refuses to perform the licensed activity or aids or 
incites the refusal to perform such licensed activity by another lieensee, or if, because of 
the· applicant's race, color, seX, religion, ancestry, • .• • disability, marital status, or 
national oi-igin', he or she makes any discrimination,. or restriction in the performance 'of 
the licensed actiyity. Nothing in this· seiction shall be interpreted to apply to discrimina· 
tion by employers v.~th · regard to employees or .prospective employees, nor shaH this 
section authorize action against any club license issued pursuant to Article'4 (commencing 
with Section 2.342.5) of Chapter 3 of Division 9 because of discriminatory membership 
policy. The presence of architectural barriers to ' • ' an individual with ohvsical 
disabilities which conform to applicable state or local building codes. and regulations shall 
not cons~tute discrimination under this section. 
,., • i .' Notrung in .. this section requires.· a person licensed pursuant to Division 2 
(COIJlmencing with Section !)OQ)'.to .: .. ~· ',pennit an individual to participate in, or benefit 
from. the licensed activity of•the licensee where that individual noses a direct threat to the 
health or safety of others. For this purpose .. the term ·~direct threat" means a significant 
risk to the health or .. safety of others ,that cannot: be eliminated bv a modification of 
Policies, practices, or Procedures .or .bv the provision of auxiliarv aids .and services. 

."License,". as ··used in· this. sectioni includes ':'certificate,'' ''permit," "authority," and 
'!registration". or any . other ,indicia . giving -authorization to engage in a business or 
p~ofession regulated by this cod.e .. 

."Applicant," as used in this section means a· person applying for licensed services 
provided by·.a .person licensed ~rider this· code . 
··~ .. . . 

"Disabilitv" means anv of the following with resnect to an individual: 
(a) A physical or mental imnairment that substantiallv limits one or more of the maior 

life activities of the individual. ·· · · • · 
· .(b) A reccird· of such an 'impairment. · 

(c) Being regarded as having such ·an impairment. 
SEC. 3. Section 51 of the. Civil Code is amended to read: 
51. · This· section 'shall be. known, apd may be· cited, as the Unruh Civil Rights Act. 
All persons within· the jurisdiction of this state are free and equal, and no matter what 

their sex,. race, color, religion, ancestry, national origin, or • ' ' disability are entitled to 
the full and equal accommodations, advantages, facilities, privileges, or services in all 
business establishments of every kind whataoever. · 

This section shall not be constrUed tb ·~on fer any right or privilege on a person whic'h is 
conditioned or limited by ·law or which ·is applicable alike to persons of every sex, color, 
race, religion, ancestry, national origin, or • ' ' disability. 
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Nothing in this section shall be construed to require any. construction, alteration, re]Jair, 
structural or otherwise, or modification of any sort whatsoever to an)'· new or existing 
establishment, facility, building, imprqvement, or any other structure, or to _augment 
restrict, or alter in an~· ·way the authority of the State Architect to require construction: 
alteration, repair, or modifications that the State Architect otherwise possesses pttrsuU:nt 
to other provisions of the law. · - · "·! . . . 

A violation of the ril!ht of anv individual under the Americans with Disabilities Act of 
HJ90 (Public Law 101-~36) shall also constittrte a violation of this section. 

SEC. 3.2. Section 51.5 of the Civil Code is amended to read: 

51.5. No business establishment ·of any kind whatsoever shall discriminate against 
boycott or blacklist, t·efuse to buy from, sell to, or trade with any p'erson in' this stau; 
because of the race.- creed, religion, color, national origin, sex, or ' -· ' disability of the 
person or of the person's partners, members, stockholders, directors, officers, managers, 
superintendents, agents, employees, business a_ssociates, .suppliers, or customers. 

As used in this section "person" includes any perso~, firm, association, organization; 
partnership, business trust, corporation, or company .. 

Nothing in this se-ction sh~ll be 'construed tO require any construction, alternation, 
renair, structural or othecwise, or modification' of any sort whatsoever to any new --OJ: 
ex'"isting establishment, facility, ·_building, improvement, 'oi: any other sti·u-cture, _or to 
augment, restrict, or alter in any way the authority of the State Architect tO ·requirG 
construction, alteration; repair, or modificriticins'that the State Architect otherwise pas' 
sesses pursuant' to other provisions of the law:·. · · ·· 

""•' ~ · .. 
SEC. 3.4. Section 51.8 of the Cii'il Code is amended to read: 

51.8. No franchisor shall discriminate in 'the granting .of franchises solely beeai.rse of 
the race,' color, religion, 'sex, • •.' national origin. or disabilitv of·the franchisee and the 
racial,'. ethnic, religious, national. origin, or·_• • --~''disability composition of a neighborhood 
or ge·ographic' area '-in ·,which 'the· franchise · is,'loca:ted:c· ·_Nothing· in' this:'section- shall ·be 
interpreted ,to ·prohibit ·a franchisor fro in 'granting ·a .franchise to prospective franchisees 
as part of a:prograln "or -programs to makelfranchises:.available .to persons Ja:cldng .the 
capital, training, business'experience,: or other qualifications ordinarily required of-fran' 
ch.isees,_or.any._ other ·affirmative-action program _adopted,by the franchisor. . 

'Nothing in this se'ction ~hall be-~on~trued to r~q'liire ai:iy-consti-uction, alteration;:repaii; 
structural or otherwise, or modification of any sort whatsoever to any' new o·r existing 
establishment, facility, ·.building, improvement, or -any-.other structure, or to augment, 
restrict, or alter in any way the authority of the. State Architect _to require-construction, 
alteration, repair, or modifications that the State Architect otherwise possesses oursuant 
to other provisions of the law. · · 

., . '.:: ······ -... : .... :;_J:: .. . , .. -

. • .,• ' ; . . • . • :: . : ' .. '. ' ''' .. I : 'I,.· ·. •.". i ·; : :: _",; : ... ·, ~ . '· 

· SEC: 3.6. Section 52 of the Civil Code is amended to read: _ , ,, 

52. (a) Whoever denies, aids or incites a denial,. or maiies imv discrimination: or 
distinction • ' • contrary to Section 51. or ~1.5, is liable for 'ea~h arid e~ery offense 'for the 
actual damages, and any amount that 'may 'be diltcrrniired by a jury;' or a' court sitting 
without a jury, up to a maximum of three times--the amount of aCtual damage but in 'no 
case less. than two hundred fifty dollars ($250), .and any attorney's-fees that may be 
determined by the court in addition thereto, suffered by any person denied the rights 
provided in Section 51 or 51.5: · . . . - · · . _. 

(b) Whoever denies the right pr~~ided. by Section. 51.7, or aids, incites, or :conspires i~ 
that denial, is liable for each and every -offense ·for the actual damages suffered .by any 
person denied_ that right and, in addition, the follo\1-ing: . 

'.. '. . . ' ' .- .... - .. _ . ' ' 

(1) An amount to be determined by a jury,- or a court sitting without a jury, for 
exemplary damages. - . . 
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(2) A civil penalty of twenty-five thousand dollars ($25,000) to be a warded to the person 
denied the right provided by Section 51.7 .. 

(3) Attorney fees as may be determined by the court. 
. (c) Whenever there is reasonable cause to believe that any person or group of persons 
is engaged in conduct of resistance til the full enjoyment of any of the righta hereby 
secured, and that conduct is of that nature and is intended til deny the full exercise of the 
righta herein described, the Attorney General, any district attorney or city attorney, or 
any person aggrieved by the conduct may bring a civil. action in the appropriate court by 
filing with it a complaint. The complaint shall contain the following: 

(1) The signature of the officer, or, in his or her absence, the individual acting on behalf 
of the officer, or the signature of the person aggrieved. 

(2) The facts pertaining til the conduct. 
(3) A request for preventive relief, including an application for a permanent or 

.temporary injunction, restraining order, or. other order against the person or persons 
responsible for the· conduct, as ·the complainant deems necessary to insure the ·full 
enjoyment of the rights 'herein described. · 

(d) Whenever an action has been commenced in any court seeking relief from the denial 
of equal protection of the· laws un'der the Fourteerrth Amendment til the Constitution of 
the United States on account of· race,·. color, .religion, sex, national origin, or ' • • 
disability, the Attorney . General or. any district attorney or city attorney for or in the 
name of the people of the State of Californla' may intervene in the action upon timely 
application if the.Attorney General or any district attorney or city attorney certifies that 
the case is ·of general public importance.· In that aCtion· the people of the State of 
California shall be entitled· til the same relief as if it had instituted the action. · 
., · (~) Aetians·\mcier this section ~bali be independ~rit of ~ny other. remedies or procedures 
that may be available to an aggrieved-party: .. · · · 
:·: (f) ·Ji.riy person Claiming t<l :Oe aggrleved.by··~n aUeged U:nlil.wful practice in 'violation of 
Section_ 51 ·or· 61.7 . may also file a verified ·complaint with the Department of Fair 
·Employment and· Housing. pursuant to .Section ·'!2948 of the Government Code. . . 
· ~(g) Nothing 'in this s~ction.: shaii be cori'sth~d. to- ·requ;;,_e any construction, alteration, 
repair,. structural or .otherwise,. or modification ,of 'any sort whatsoever til any new . or 
e,;:is.ting establishrrien't, facility,' building, improvement, or any other structure, or to 
augmimt, restrict, ·or alter' in 11riy way the ·authority of the .Stste Architect til require 
·constrUction, alteration, :repair, or modifications that the. State Architect otherwise pos-
sesses pursuant til other Jaws.··' · · · · · · ... '.. . . . - . - . - .. 

. . . 

. · ·(h). -Far .the purpos~s oLthls section,. "actual .damages" means special and general 
damages .. This suhdivjsi0n is declaratory of existing law. 
· SEC. -3.8 .. Section 53 of the Civil Code·is·amended til read: 
. · 68: (a) Every ·provision in a written instrument relating til real property which 

purports til forbid or restrict the conveyance, encumbrance, leasing, or mortgaging of 
that real property til any persc)n of a specified sex, race, color, religion, ancestry, national 
origin, or ' • • disability, is void and every restriction or prohibition as to the use or 
occupation of real property because of the user's·or occupier's sex, race, calor, religion, 
ancestry, national origin; or ~ .' .' disability. is yoid: 

(b). Every restriction or prohibition, whether by way of covenant, condition upon use or 
occupation, or upon transfer a[ title til real property, which restriction or prohibition 
directly or indirectly limits the acquisition, use or occupation of that property because of 
the acquirer's, user's, or occupier's sex, race, color, religion, ancestry, national origin, or 
' • • disability is void . 
· (c) I~ any action to declare that a restriction or prohibition specified in subdivision (a) or 

(b) is void the court shall take judicial notice of the recorded instrument or instruments 
containing the prohibitions or restrictions in the same manner that it takes judicia\ notice 
of the matters listed in Section 452 of the Evidence Code. 

1\ddllions or changes Indicated by. underline; deletion> l:rr asterisks • • ' 3689 

298 



Ch. 913 '8'l'ATUTES OF 1992 

SEC. 4. Section 54 of the Civil Code is amended to read:· 
54. • • (a) Individuals with disabilities shall have the sa.me right as the • • ' 

general oublic to the full and free use of the streets,. highways, sidewalks, walkwaj•s, 
public buildings, public facilities, and other public places.. . 

(b) "Disability" as used in this nart. ineans anv 'of the followin 
in iviaual: 

11) A nhvsical or mental imPairment that substB.ntiallv limits oneor more of-the inaior 
liie actJVJties of the inaiviaual. 

(2) A record of such· !\ri imoairrnent. 

(3) Being regarded as having such lin imoairinerit. 

SEC. 5. Section 54.1 of the Civil Code is !\mended to read: 
54.1. (a) • • ~ Individ.uals' with disabilities sh~ll be entitled to full and .equal access, 

as -other members of the general public, to accommodations, advantages, facilities,- and 
privileges of all common carriers, airplanes, motor vehicles, railroad trairis, motorbuses, 
streetcars, boats, or any other public conveyance~ or mo1es_of transportation.(whether 
orivate~- ublic franchised, licensed, contraCted, cir otherwise Provided), telephone facili
ties, .a ootion agencies, orivate schoo s; otels, lo gmg p ace)!, p aces of pul;>lic acconimo~ 
dation, _amusement,_ or resort~ and other places tj;i. ·which_: the general public: is _inyited, 
subject -·only to . the conditions an'd liinitB.tions established by law, or state or·_ federal 
regulation, 'and applicable aiike to' all jiersiins. . ·' . . .. . . . .. ·. : . ; 

. A.s ,~·s~d r~ this· section,. ''teieph·;,~e facilities·:. ·n;~~ns Ut;ir_£ i~m~ anil ~ther equip~~iit 
and services .;which haye .been -approved by the Public Utilities Commission .to be used by 
• • • individuals with disabilities in a manner feasible and compatible "'~th the existing 
telephone network proved ' by 'the teleplioiie compaiiie's:. ~. '· , ... ' ; ·.. . - ·_ .. ·.- '··- ': 

• • • ~; • , • '; , .< , • .•: • f .. , • .. , , _I .. • I ' • . . . · · , · -I ..• , 

"Full and equal access," for urnoses of this .section in its aoolicstion to trans ortation 
means access that meets .the· standaras o'f: .. 'itles Il.an II" of t e. Americans ·with 
Disabilities Act of 1990 (Public Law --101-336 and federal re lations ado ted pursuant 
thereto, exce t that· if·the laws of this state Prescribe hi her stanaar s, it shall inean 
access that meets ·t ose higher stan ar S>''' •.,. · ..... · •.-' . ·' '· 

. (b) (1) • • • 'I;Jdividuals With disabilities shall b'e entitied tO full and :eoual ai::c€'88, as 
other members of· the general public, to all houliini'accommodations' \')ffei-~d for. ieiif, 
hiase, or conipensafioii' in this. state, subject to the''conditio'ns and limitationS' established 
b}• Ia~·; or sfite.odederal regulatioii;'and' applicable' alike' fu- all persons: . . . · '- -. 

(2) "Housing accommodations" means any real propertY,. or po~tio~ th.er~of, i•hich is 
used or occupied, or is intended, arranged, or designed- to be used or occupied, as the 
home;.residence;· of sleeping place-of-line or''inore -human beings,_ but shall not include any 
accommodations included within' subdivision" (a)'. or' any single-family residence the ·occu
pants of which rent, lease, or .furnish for_ .compensation· not_ more· than ·one room th¢rein. 

(3). Nothing· in this subdivision.shall require any person renting,.leasing, ·or .providing 
for-compensation real.property to modify _his or -her property in any--way: or provide a 
higher degree of. care for ••• an individual with-a disability than fod • : an individual 
who .is not disabled. · _ ., . ·:· .. ; . ·. . - · 

(4) ·Except· as· provided in paragraph (5) of this subdivision; ·nothilig 'in this' part shall 
require any person renting, leasing, or providing for compensation real property, if that 
person refuses to accept tenants who .have dogs, to accept as.a tenant: -~ ~ an individ'ii(ll 
with a disabilitv who has a .dog. . , . · 

(5) It shall be deemed a denial of equal access: fa housing· accommodations within·the 
meaning of this subdivision for any person, firm, or ·corj:loration to: refuse to lease or rent 
housing accommodations to ' ' • an individual who is blind ' • • or visually • ' ' 
imoaired on the basis that ' •. • the indiviaual uses the services of a guide dog, • • • an 
mdividual who is deaf· • • •- or ·hearing imuaired on the basis that • • · • the .indi\~dual 

;·., 

_'So in enrolled bill. 
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,uses the services of a signal dog, or to ' • an individual with a phvsieal disabilitv on the 
basis that ' • ' the individual uses the services of a service dog, or to refuse to permit 
such ' • • an individual who is blind • ' ' or visually ' ' ' imnaired to keep a guide dog, 
• ' ' an individual who is deaf ' ' ' or hearing imPaired w keep a signal dog, or ' ' • 
an individual v.rith a phvsical disabilitv to keep a service dog on the premises. 

Except in the normal performance of duty as a mobility or signal aid, nothing contained 
'in this paragraph shall be construed w prevent the owner of a housing accommodation 
from establishing • • ' terms in a lease or rental agreement which reasonably regulate 
the presence of guide dogs, signal dogs, or service dogs on the premises of a housing 
accommodation, nor shall this paragraph be construed w relieve a tenant from any 
liability otherwise imposed by law for real and personal property damages caused by such 
a dog when proof of same exists. 
. AB used in this subdivision, "guide ilog" means any guide dog ' ' ' which ~vas trained 
by a person licensed under the provisions of Chapter 9.5 (commencing with Section 7200) 
of Division 3 of the Business and Professions Code or as defined in the reg-ulations 
imolementing Title III of the Americans with Disabilities Act of 1990 (Public Law 
101-336). 

AB used in this subdivision, "signal dog" means, any dog trained w alert ' ' · • an 
individual who is deaf • ' ' or hearing imoaired w intruders or sourids. -
. AB used in. this subdivision, "service dog" means any dog individually trained w the 
·•. :. ' individual with a phvsical disability's requirements including, but not -limited to, 
mif!imal protection work, rescue work, pulling a wheelchair, or fetching dropped items. 
. (6) It 'shall be deemed a denial of equal access w housing .accommodations within the 

me;mil)g of this subdivision for any person, firm, or corporation w refuse w lease or rent 
housing accommodations w ' ' ' an individual .who is blind • ' • QI visually. • ' ' 
imoaired, an individual. who. is deaf • ~ • or hearing imoaired, or other • ~- .•. individual 
.with a diSability on the basis that ,the ' ' • individual v.'ith a disabilitv is partially or 
wholly dependent upon the income of his or ·her spouse, if the. spouse is a party w the 
lease or rental: agreement. Nothing in this subdivision shall, however, prohibit a lessor or 
landlord from considering the aggregate financial status of ' ' • im individual with a 
disability and his or her spouse. . 
. .(c) Persons.licensed- tO train guide dogs for ' ' '·individ~als who ·are visually imoaired 
or blind pursuant w Chapter 9.5· (commencing with .Section 7200) .of Division 3 of the 
Business and Professions Code or ide do s as defined in the re ulations imolementin 
Title III of the Amerieans with ·mea ilities Act of 1990 Pu ic Law 101-336 .and persons 
authorize w train signal ogs for • • • inaivi ua s who are eaf or hearing impaired, 
and persons authorized w train service dogs for • • • · mdividuals With phvsical · disabili
ties, may take dogs, for the purpose of tnsining them as· guide dogs, signal dogs, or 
service dogs in any of the places specified in subdivisions (a) and {b): These persons shall 
carry and display identification if issued as an authorization, upon request 

SEC.· 6. ·Section 54.2 of the Civil Code is amended w read: 
54.2. (a) E~ery ' • ·• individual with a disabilitY shall have the right to be accompa

nied by a guide dog, signal dog, or service dog, especially trained for the purpose, in any 
of the places specified in Section 54.1 without being required to pay an extra charge or 
securitv deoosit for the guide dog, signal dog, or service dog.' However, the individual 
shall be liable for any damage done to the premises or facilities by his or her dog . 

(b) Persoris licensed w train guide dogs for • • .• individuals who are blind or visually 
imuaired pursuant w Chapter 9.5 (commencing with Section 7200) of Divi~ion 3 of the 
Business a'nd Professions Code or as defined in re lations imolementin Title III of the 
Americans with Disabilities Act of 1990 (Pubic Law 101-336 an persons authorize to 
train signal dogs for • • ' in h'i uals who are aeaf QI earing impaired, and service dogs 
for the • • ' individuals with ohvsical disabilities may take dogs, for the purpose of 
training them as guide dogs, signal dogs, or service dogs in any of theplaces s~ecified in 
Section 54.1 without being ·required w pay an extra charge or secunty deooSit for the 
guide dog, signal dog, or service dog. However, the person shall be liable for any 
damage done w the premises· or facilities by his or her dog. · 
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These persons shall carry and display identification if issued as an authorization, upon 
request. 

(c) As used in this section, the terms "guide dog," "signal dog," and "service dog" have 
the same meanings as specified in Section 54.1. 

SEC. 7. Section 54.3 of the Civil Code is amended to read: 
54.3. Any person or persons, firm or corporation who denies or interferes with 

admittance to or enjoyment of the public facilities es specified in Sections 54 and 54.1 or 
otherwise interferes with the rights of • • ' an individual v.ith a disability under Sections 
54, 54.1 and 54.2 is liable for each ' ' • offense for the actual damages and any amount 
as may be determined by a jury, or the court sitting without a jury, up to a maximum of 
three till)eS the amount of actual damages but in no case less than two hundred fifty 
dollars ($250), and such attorney's fees as may be determined by the court in addition 
thereto, suffered by any person denied any of the rights pro;ided in Sections 54, 54.1, and 
54.2. ' 

SEC. 8. Section 54.8 of the Civil Code is amended· to read: 
54.8. (a) ' • • !n any civil or criminal proceeding, including, but not limited to, 

traffic, small claims court, familv court oroceedin s and services and juveniie court 
procee ings, m anv court-oraere or court-nrovme alternative isoute resolution, includ
in mediation and arbitration or in anv administrative hearin of 11 oublic a enc ' where 
a party, Witness, attorney, JUOlcia.l employee, JU ge, • • ·JUror' • ·.or other oarticioant 
who is hearin imoaired. the individual who is hearin impaired, upon his or her request, 
sha I e prov1 e wit a· functioning assistive listening system or a· computer-aided 
transcription svstem. Anv individual reauirin this eauioment shall ive advance notice 
o .ms or. er nee to the aoorooriate court or a encv at the time the hearin is· set or not 
ater than . ive asvs before the. ea.rmg . 

. ·.(b) Assistive listening systems include, ·but are not limited to, special devices which 
transmit amplified speech by means of audio-induction loops, radio frequency systems 
(AM or FM), or infrared transmission,· Personal-receivers equipped with headphones· for, 
or use with, hearing aids shall be available upon request by • ' ' individuals who are 
hearirig imoaired. .. · 

(c) ' • ' If n com outer-aided transcription svstem is used,· suffident display terminals 
' '.' shall be·provided .to allow the ~ • • individual who is hearing imoaired to read the 
real time. transcript of tlie proceeding without difficulty. 

(d) A sign shail be posted in a prominent place indicating the availability of an assistive 
listening system or a computer-aided transcription system. 

(e). Each county shall have. at le~st one por.table assistive listening • ' :. system. for use 
by any court within the county. The system shall be • • • in a location jointly 
determined by the county board of supervisors and the judges. Notice of the availability 
of the· system shall be posted with notice of trials.' . 

(f) The Judicial Council shall develop and approve official forms for notice of the 
U\'ailabilit;; of assistive listening systems and computer-aided transcription systems for 
' ' • inrii,iduals who are hearing imnaired. The Judicial Council shall also develop and 
maintain a system to record utilization by the courts of these assistive listening. systems 
and ·computer-aided transcription systems. 

(g) If the : ' • individual who is hearin im aired in question is a juror, the jury 
deliberation room shaH be equippe with an assistive listening system or a computer-aided 
transcription system upon the request of the juror. 

(h) A court reporter may be present in the jury deliberating room during a jury 
deliberation if the sen'ices of a court reporter for the purpose of operating a computer
aided transcription ~ are required for a • ' • juror who is hearing imoaired. 

(i) In any • ' ' of the oroceedin~rs referred to in subdivision (a). or administrative 
hearing of a oublic agencv, in which the ' ' • indi,idual who is hearin imnaired is a 
party, witness, attorney, judicial employee, judge, juror, or other participant. an has 
requested use of an assistive listening system or computer-aided u-anscription system. the 
proceedings shall not commence until the system is in place·and functioning. 
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(j) Jib used in this section, • • • ''individual who is hearing impaired" means • ' • an 
individual with a • • • hearing loss, who, with sufficient amplification • • • or a 
computer-aided transcription svstem. is able to fullv participate in the proceeding. --

(k) In no case· shall this section be construed to prescribe a lesser standard of 
accessibility or usabilitv than that provided bv Title II of the Americans with Disabilities 
Act of 1990 (Public Law 101-336) and federal regulations adopted pursuant to that act. 

SEC. 9. Section 224 of the Code of Civil Procedure is amended to read: 
224. (a) If a party does not cause the removal by challenge of an individual juror who 

is • ' ' deaf, hearing ' • • impaired, blind, visuallv impaired, or ' ' ' speech • • • 
imoaired and who requires • • ' auxiliarv services to facilitate communication, the party 
shall (1) stipulate to the presence of ' • • a service provider in the jury room during jury 
deliberations, and (2) prepare and deliver to the court proposed jury instructions to • • • 
the service orovider. 

·section ·44100 of the Education Code. is amended. to read: 
44100. The Legislature finds and declares that: 

I >(a) Genefl!.lly, C.aliforili~ scho~I districts employ a 'disproportionately low 'number of 
raCial and ethnic minority classified and certificated employees ana a disproportionately 
low number of women and members of racial and ethnic minorities in administrative 

· positions. · · 

· (b) It is edU:i:ationally sound foi' the minority stUdent attending a racially impacted 
school to have. a\•ailable to . him' the' positive image. provided by minority classified and 
certificated employees. It is likewise ed.ucaticinally'souria for the child from the majoritY 
·group to hiwe posith."e experiences with minority people which can be ·provided,. in part, by 
·having min.ority classified and 'certificated employees at schools where the enrollment is 
·largely made up of majority group students. · It is also educationally important for 
students to observe that women as well-. as men can assume responsible and divers.e roles 
in society. ·· · · · 

(c) Psst employment· practi~es created artificial' barriers and past efforts to ~remote 
additional action in the recruitment, employment, and promotion of women and mmorities 
have not resulted in a substantial increase in employment opportunities for these persons. 

(d) Lessons concerning democratic· principles. ·and the richness which racial diversity 
brings to our national heritage can· be best taught by the presence of staffs of mixed 
races and ethriic groups working toward a common goal. 

It is the intent of the Legislature to establish and maintain a policy of equal opportunity 
in employment for all persons and· to prohibit discrimination based on race, sex, color, 
religion, age, disability, ancestry, or national origin in every aspect of personnel pohcy 
and practice in employment, development, advancement, and treatment. of persons em· 
played in the public school system, and to promote the total realization of equal 
employment opportunity through a continuing affirmative action employment program. 

' So in enrol\ed bill. 
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The Legislature recognizes thaUt is not enough to proclaim that public employers do· 
not discriminate in employment but that effort must also be made to build a community,.fu • 
which opportunity is equalized. It is the 'intent of the Legislature to require educational 
agencies i.o adopt and implement plans for increasing the numbers of women and minority • 
persons at all levels of responsibility. . . . . . . ' .. 

SEC. 11. >section 44.101 ofth~ Edueation Code is amended i.o read:' 
4.4.101. For the purPoses of this article: 
(a) ".Affinnative action ,employment program" means planned activities designed w 

seek, hire, and promote. persons who are underrepresented in the work force cornpared.fu 
their number in· the population, in-Cluding • ~ • individuals with disabilities, women, and 
persons of minority racial. and· ethnic .backgrounds. lt is a. conscious, -deliberate step 
taken by a hiring authority .to assure equal employment opportunity for all staff, .. both 
certificated and classified. Such programs require the employer to make additional 
efforts to_ recruit, employ, and promote members of .groups formerly :·excluded at_:_tlie 
various 'levels of responsibi!it)' who _-are qualified or may ·become .. qualified. through 
appropriate training oi· _experieii'ce, ,~ithin a ·reasonable length of. time. Such programs 
should .be designed to remedy .the exclusion;_ whatever. its. cause .. Affirmative, action 
require's imagin!i:tive,-_e'nergetic.,and sustained aqtion by eacli einployer to devise recrujt
ing, training, li'nd career· advancement opportunities .which_ will result in an ~quitl!b!~ 
representation of women'nnd rninofitiea in relation to all.ernployees of the .emplqyer. 

(b) "Disability," means (1 a ohvsical or mental imoairrne~t that sub~tariti~; linii~ o~~ 
or more·o :t e ma1or life·aci!Vlties o t e in hc!dua, 2) a recoro o sue an 1moairment:or 
(3) bemg regaroe -as aving sue · an.lmoairment. · . . , . , . . ..... ,. ·: ... 
· !£! ':~_Goals_ and. timeta_bles~: i'ne_aris'·:proje_c_ted ri_e11• levels ()(employme~t of .w6m_e_n:~~~ 
mmonty racml and ethniC groups to. be atta.med on an annual:schedule,,.giv~n-the exp~c.t.e.a 
turnover in the work fot'ce :and :the availability'_ of pers~nB- who ar~ qualified :Or' may 
become q i.Jalified .through appropriate ti:-idning' or 'experience within a reasonable ·l~~gth of 
time. Goals are. not .quotas or, rigid. proportions. . They should . relate both to. ::the· 
qualitative and quantititive 1ie~n6 of the. employer. . . · .· .. . : ~-- _. . , .. . . . .:' 
· @ "Public education agency" means the l:i~partmerit ofEci~~ti~ii;' ~ach office of the 
county~ imperinterident 'of schools,. and the governing :board "of' each. school dis{rict ,in 
Sa.liio_r~i.a .. :;' , .· .. _··_· :··:·.· .·,· .. ·;·, .. : .. ·: .. ::,.:· ... ,:_ ~·: ·,,.,, •.. :· · .j 
. SEC: 12: Section 44337 ofthe Educatio-n Code is amended to read: .... :.' 
, , 44337. ,.No person otherwise ,qualified -~hall'be denied .the. right to .. receive credenti;l~ 
,froin the. ,coriini.is~ion; fu receive .trainil)g.,'f6i- the .. purpose .of becoiillrig .a ~acher, or to 
,imgage in practice ,teaching jij any lichool,:.ori .the,grm.inds .he/.~ .' .. or she. is .an indh>idual 
with a · disabiliti';.,_n?r shall ,.ar\J<school _district refu~e: ,to :engl!-ge ;_a., t¢acher on .. such 
,grounds, .. provided,: .that ,' .. .' .. •. the teacher,. with reasonable. accommodations, is able ::W 
carry out.the duties: of ,the positioiiJor which he or she applies in. .the school district. 
• .;. '., "Disabilitv," as used in. tllls section . .' ' . ', uieans(l) a olivsical or .rneiital- imiiait
m.cnt that substantiallv limits o'ne 'or iriore of the maior life activities of the individual, (2 
a recor of such an imoairment, or. (3) being regar e as having such. an imoairrnent. 

SEC .. 13.·. Sectio.n 44338'of the EduC!ltiori Code is amemded.to read':. 
. 44338. -·No person otherwise qualified shall be denied the·right.to r·eceive credentials 

.issued by-the commission, .. to.receive training.forthe purpose of becoming:a teacher, or to 

.e-~~ag~)~ p:actic: teaching In .a~r ~chao1: on the i;rau.nd ne ·., -;· or she .is a person v.ith · 
a a1sab!htr; pronded, that . the .oerson does not nose a .direct threat of substantial 
narm to the health or safetr of other-indil·iduals. 
· ·.'SEC: ,14, ·Section 'i54 of the Evidence Code is ame~ded tO read: 
: 754. (a) As·used in this. section, •.· • ·' "indil·idual who ·is.deaf or· hearing imoaired" 
means • • • . an ·indhidual with a hearing loss so great as to prevent his or her 
understanding language spoken in a normal tone, but does not include • . • • an individual 
who ·is hearing imoaired provided with, and able to fully participate in the proceedings 
through the use of, an assistive listening system or computer-aided transcription equip
ment provided pursuant to Section 54.8 of the Civil Code. 
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or any 
deaf or • hearing impaired and the 

is present and participating, the 
• • • individual who is deaf or 

~;ffi~~~~~understands by a qualified interpreter appointed by the court . 
)I authority, or as agreed upon • • •. 

of this section, "appointing authority" means a court, department, 
~~~:~::~W£~~~agency, licensing or legislative body, or other body for proceedings 
~ interpreter. · 

'~"''"·'"M purj)oses of this section, "interpreter" includes, but is not limited to, an oral 
·"a sign language interpreter, or a deaf-blind interpreter, depending upon the 

• • • ·individual who is deaf or • · • • hearing imuaired. 

purj)llse's of this section, "qualified interpreter". means an interpreter who has 
.li'iertifi<•rl · to interpret court. proceedings by a testing organization, 

institution approved by the Judicial Council as qualified to 
tO cou_rt_interpreters for··. ~ • individuals who are deaf or* • • hearing 

•n•nmnt•>n interpreter is not familiar with the • • • use of 
'ti~~~~~tf~~d;~~~h;~~-~ deaf or • ' • · hearing impaired or his or her 
1l court or other appointing authority shall, in 

the • . is deaf or • • .• hearing impaired or his or her 
~es,~ntl>tive, appoint an . . 

rior· to·July 1, 1992, the Judicial Council shall conduct a study to establish the 
pursllain; to which it ·shall determine which testing organizations, agencies, or 

~l:liuo:aa1 institutions will. be approved to administer -tests for certification of court 
el"llr<'tPro for\ • .:, individuals who are deaf or-hearing impaired. It is the intent of the 
.~ .. --,·-~.that the study obtain the .widest possible input from the ·public, including, but 

. , educational institutions, the.judiciary, Jing'uists, members of the State Bar, 
~-:fu.~I:Preu~rs, .members_ of ·professional.intenJreting organizations, and members of 

.. • .• .... hearing-imuaired communities. After obtaining public comment and 
11/H.IiPleting iii study, _the. Judicia,! Council shaH publish these guidelines and shall approve 

nrmr\rP. entitieS t0 administer testing ~Or .COUrt inteJ1lreters for 0 
• 

0 individualS WhO 

~*~~~~~··~!!!!~~!; Initial approval of testing entities by the Judicial Council 
1994. . . . ·. 

1994, court inteJ1lreters for • '. • individuals who are deaf or • '. • 
~~;;:;;~~ meet .the qualifications specified. in subdivision (f). . 
,n appointed· to serve as interpreters under this section shall be paid, in 
anrutiion to actual travel costs, the prevailing rate paid to persons employed by the court 

•nrr>virl" other interpreter services unless such service is considered to be a part of the 
regular duties as an employee of the state, county, or other political subdivision 

. · Payment of the interpreter's fee shall be a charge against the county, or 
···nt.h<···T,~1:•: •• > subdivision of the· state,-in which that action is pending. Payment of the 

interpreter's ·fee in administrative proceedings shalt be a charge against the appointing 
·board • • • or authority. · 

1.''~ill Whenev-;,. a peace officer. or snv other uerson having a Jaw enforcement or 
ru-osecutorial · function in anv criminal -or auasi--criminal investigation or proceeding 
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Sl2 In ·obtaining servicGs of an-interpreter for- • • • · ournoses of suqdivision (j) or (k( . 

priority shall be given to first obtaining a qualified interpreter. 

~ Nothing in subdivi~ii:m (jJ o~ (k) shall_ be deemed to supersede the r-equirement .~f 
subdivision (b) for use of a qualified interpreter for • • • indh~ouals who- are deaf.- or 
• • • hearing impaired participating as parties . or witnesses . in a trial or _hearing~· 

·In) In any action or oroceeding in· which • ' • an individual ·who is. deaf. or • -~---~-' 
hearing impaired is a participant, the • • ' aooointing authority, shall not commenc_e_ 
proceedings until the appointed interpreter is --in full 1riew. of. an:d _spatially situated •to. _ 
assure proper communication with the • ' • oarticioating individual who is deaf or-' : .--~-; · · 
hearing impaired. _ _ _ __ . . . · 

.(o) Each superior court shall maintain a current rosLer of qualified interpreters certified .. 
pursuant to subdivision ·(f). ·- . ·'. - . - . . · . ·_ . .· · . ,:/ 

SEC. 15. · Section 754.5 ~f tl;e Evidence Code js a~ended to read: . · .. : . 
754.5. Whei1ever an otherwise valid-pri1•ilege•exists between~ ·,.an individual vthil.is' 

deaf or_ • • • hearing imoaired and another person, that privilege is no_t waived. merely 
because .an. interpreter. was used to facilitate their communication. · 

-SEC. lG.· Section 4450 of the-Government Code is amended to iead: .. 
44.50. t!.) It is the purpose of 'this'chapter to ensure: that all buildings, ,structures_; 

sidewa!lcs, curbs, and related facilities, constru'ctedliithis state by· the ·use of state, 
county, or municipal funds, or the funds of ani political subdi~ision of the state ·sh~J.!l be' 
accessible to and usable by • ' • indi1~duals with disabilities: The' State Architect shall 
adopt' and submit proposed building standards for approval pursuant to Chapter 4 
(commencing with Section 18935) of Part 2.5 of Di,~sion 13 of the Health and Safety' Code 
and shali adopt other regulations for making buildings, structures, sidewalks-, curbs, and 
related facilities accessible to and usable· bl' ' • • indil~duals with disabilities: The 
regulations and building standards relating to ·access for • .• • individuals with disabilities 
shall be consistent with the s_tandards for buildings and structures which are contained in 
pertinent provisions of the latest edition of the Uniform Building Code, as adopted by the 
International Conference of Building Officials, and these regulations and building stan
dards shall- contain such additional requirements relating to buildings, structures, side
walks, curbs, and other related facilities as the State Architect _determines are necessary 
to assure access and usabilit)' for ' • • individuals with disabilities. In developing and 
revising these additional requirements, the State l1.rci:titect shall consult with the • · • • 
Department of Rehabilitation, the League of California Cities, the County Supen•isors 
Association of California, and at least one private organization representing and com
prised of • • ' individuals with disabilities, 

lb However. in no case shall the State Architect's re ulal.ions and buildin standards 
nrescribe a lesser standar of accessibilitv or usa ilitv.than urovided by regulations of the 
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~ Notwithstanding the provisions of an~· statute, rule, regulation, decision, or 
~,,~e,mf!nt to the contrary, other than subdivision (b). every state agencY, board, and 

;i~~~~~.~e~ve~;ry~'local governmental subdivision, every district, every public and quasi· 
•i · every local public agency and public service corporation, and every 

city and county and municipal corporation, ·Whether incorporated or not and 
Ph,,n-,ore·rl or not, in awarding contracts for operations, equipment, or structures 

be obligated to require that all fixed-route transit equipment and public transit 
structures shall be so built that • • • individuals with disabilities shall have ready access 

. tii;:'fioll\ and in such equipment and structures • • •. · · 

,'.. i:'·(bl. Notwithstanding anv other provision of Jaw, public transit facilities and operations·, 
·.. whether onerated by or under contract with a public entity, shall meet the applicable 

standards of Titles II and In of the federal Americans with Disabilities Act of 1990 
!Public Law 101 336) and the federal regulations adopted pursuant thereta, subiect to the 

. exceptions provided in that act. However, if the laws of this state in effect on December 
·81· 1992 Prescribe hi her standards than the Americans with ·Disabilities Act of 1990 

u lie Law 101-336 and federal re lations adooted ursuant thereto. then those oublic 
transit facilities· an oPerations shall meet the higher standards. . 
.1}.'SEC. - 18. · Section 11135 of the Government Code is amended to read: 

. c) As used in this section. "disabilitv" means anv of the followin with res ect ta an 
individuaJ: · 1) a ohvsical or mental im airment that substantially limits one or more oft e 
maior life activities of the indivj uat (2 a record of such an imnainnent, · 3 bein 
regarded as' avjng such an "impainnent.. . . . . 
. · 'SEC. 19. Sectiori 12920 of the Go~emment Code iS ameiiaed -~ -d~ad:. : ., . 

:' J.2'92o~-' Ids hereby declar.ed a~ th'e public policy .of thi~ state that it is. ~ece~~ary to 
protect and safeguard the right and opportunity of all persons to .seek, obtain, and hold 
employment without discrimination or abridgment on account of race,· religious creed, 
color, .national origin, ancestry, physical ' • • disability, mental disability, medical condi· 
tion, marital status, sex, or age. · .~ ·-

lt is recognized that the practice of denying employment opp'ortunitJ• and discriminating 
in the terms of employment for such reasons. foments domestic strife and unrest, deprives 
the state of the fullest utilization of its capacities for .development and. advance, and 
substantially and adversely affects the interest of employees; employers, and the public in 
general. 

.. ~rther, the practice of discriminatio~ because of race, col~r' r~ligion, ~ex., marital 
status, national origin, • • • ancestry, familial status. or disabilitv in housing accommoda-
tions is declared to he against public policy. -· · · 

It is the purpose of this part to provide effective remedies which will eliminate such 
discriminatory practices. . . . · 

This part shall be deemed an exercise of the police power of the state for the protection 
of the welfare, health, and peace .of the people of this state. 

/lddlllon• or change• Indicated by underline; deletions by esterlakt • • • 3697 



Ch. Hl3 S'l'A'l'UTES OF 1992 

SEC. 20. Section 12921 of •he Government Code is amended to read: 
12921. The opportunit-y to seek, obtain and hold employment without discrimination 

because of race, religious creed, color, national origin, ancestry, physical • • ' disability 
mental disability, medical condition, marital status, sex, or age is hereby recognized as 
and declared to be a civil right. 

SEC. 21. Section 12926 of the Government Code is amended w read: 
12926. As used in this part in connection with unlawful practices, unless a different 

meaning clearly appears from the context: 
(a) "Age" refers ·to i.he chronological age of any individual who has reached his or her 

40th birthday. 
(b) "Employee" does not include any individual employed by his or her parents, spouse, 

or child, or any individual employed under a special license in a nonprofit sheltered 
workshop or rehabilitation facility. 

(c) "Employer • • ·~includes any person regularly employing five or more persons, or 
any person acting as an agent of an employer, directly or indirectly; the state or any 
political or civil subdivision thereof and cities • ' •. ex cent as ·follows: 

(1) "Employer" does not include a religious association or corporation not organized for 
private profit. 

(2) "Emulover." for nurnoses of provisions deiining unlawful emulo\'meJlt practices 
relaced to mental disability, means anv person regularly emnloving 15 or more persons, or 
anv person directly or indirectlv ~cting as an· agent of such an emrJlovcr. and aiso includes 
the state and municinalities and nolitical subdi,'isions of the state. 

(d) "Emplo}'ment agency" includes any person undertaking for compensation to pro
cure employees or opportunities to work. 

(e) "Essential duties" means the fundamental iob duties of the emnlovment position the 
individual with a disability holds or desires. "Essential duties" does not include the 
marginal functions of the nosition. 

(1) A iob fuhction mav be considered essential for anv of several reasons. including, but 
not limited oo; any one or more of the following: 

(A) The function mav be essential because the reason the oosition exists is to nerform 
thal function. 

ffi) The function may be essential because of the limited number of emPloyees available 
among whom the performance of that iob function can be distributed. 

fC) The functi01i rna\' be highlv specialized, so that the incumbent in the position is 
hired for his or her expertise or ability to perform the particular function. 

f2) Evidence of whether a particular function is essential includes, but is not limited to, 
ilie~~in~ · 

(A) The emnlover's iudgment as to which functions are essential. 
ffi) Written iob descrintions nrepared before advertising or inten•iewing apolicants for 

the iob. . · · 
(C) The amount of time snent on the iob performing the function. 
(D) The conseauences of not requiring the. incumbent to oerform the function. 
IE) The terms of a collective bargaining ·agreement. 
·(F) The work eA-"lieriences of oast incumbents in the iob. 
(G) The current work experience of incumbents in similar iobs. 
ill "Labor organization" includes any organization which ·exists and is co'nstituted for 

the purpose, in whole or in part, of collective bargaining or of dealing with employers 
concerning grievances, terms or conditions of employment, or of other mutual aid or 
protection. 

ig) "Medical condition" • • ' includes. but is not limited to any health impairment 
related to ·or associated with a diagnosis of cancer, for which a person has been 
rehabilitated or cured, based on competent medical evidence .. 
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1 "Mental disability" includes anv mental or osvcholo ical disorder such as mental 
retardation, organic brain svndrome, emotional or mental illness, an snecific learning 
disabilities. However, "mental disabilitv" does not include conditions excluded from the 
federal definition of "disabilitv" pursuant to Section 511 of the Americans with Disabili· 
ties Act of 1990 (42 U.S.C., Sec. 12211). AdditionallY. for purposes of this nart, the 
unlawful use of controlled substances or other drugs shall not be deemed, in and of itself, 
to constitute a mental disabilitY. 
. ill "On the bases enumerated in this part" means or refers to discrimination on the 
basis of one or more of the following: race, religious creed, color, national origin, 
ancestry, physical • • • disabilitv, mental disability, medical condition, marital status, 
sex, or age. 

(il "Physical disability" includes impairment of sight, hearing, or speech, or impairment 
of physical ability because of amputation or loss of function or coordination, or any other 
health impairment which requires special education or related·services. It is the intent of 
the Legislature that the definition of "phvsical disability" in this subdivision shall have 
the same meaning as the term "phvsical handicap" formerly defined by this subdivision 
and construed in American National Ins. Co. v. Fair EmPlovment & Housing Com., 32 
Cal.Sd 603. However, "phvsical disabilitv" does not include conditions excluded from the 
federal definition of "disabilitv" pursuant to Section 511 of the Americans with Disabili· 
ties Act of 1990 (42 U.S.C .. Sec. 12211). Additionally, for purposes of this part, the 
unlawful use of controlled substances or other drugs shall not be deemed. in and of itself, 
to constitute a phvsical disability. 

· (k) "Reasonable accommodation" mav include either of the following: 
(1) Making existing facilities used bv emplovees readilY accessible to, and usable by, 

individuals with disabilities. 
(2) Job restructuring, part-time or modified work schedules. reassignment to a vacant 

osition ac uisition or modification of eauipment or devices adiustment or modifications 
of examinations·. training materials or po icies, the Provision of aualified readers or 
interpreters, and other similar accommodations for individuals with disabilities. 
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hiring. transfers. reassig-nments, grants of tenure, promotions, cease and desist orders 
posting of notices, training of personnel. testing, e:..:uunging of records, reporting· of 
records and anv other similar relief that is intended to correct unlawful practices under 
this part. 

(b) "Age" refers to the chronological age of any individual who has reached his odie!: 
40th birthday. · · · ',~ 

(c) "Employee" does not include any individual employed by his or her parents, spous~\ 
or child, or any individual employed under a special license in a nonprofit sh'eltm'ed 
workshop or rehabilitation facility. ' ' ... 

@ "Employer • ' • ~ includes ~ny pers~n regularly employing five or more per~·oti~·, .. ~'r 
any person a ding as an agent of an employer, directly or indirectly; the state or any 
political or civil subdivision thereof and cities ' ' •, except as follows: 

ill "Employer" does not include a religious association or corporation not organized for 
private profit. ... · . , . 

(2) "Emolover,"· for ouruoses of orovisions defining unlawful emPlo\~Emt pi'actic~~ 
related to mental disability. means anv person regularly emploving 15 or more persons. or 
anv uerson directlv or indirectlv acting as an agent of such an emulover, and also· includes 
the state and municioalities and noli tical subdivisions of the state. ·.· · 

w_ "Employment agenc)'" includes any person undertaking for compensation. to prO' 
cure employees or opportunities. to work:. 

(f) "Essential duties" means the fundamental iob duties of the emnlovment i:iositio~ th~ 
individual with a. disabiliw holds or desires. "Essential duties" does not include. the 
marginal functions of the position. 

(1) A iob function mav be considered essential for anv of several reasons; including, :brit 
not limited to. anv one or more of the following: . · 

(A) The function imiv be essential because the reason the position exists 'is to .pc'rforrii 
that function. · .. 

. (B) The function ma'· be es~cntial bee~ use of the limited number:of emplowies a\·~ilabie 
ainong whom the perforinance of ·that iob function cari be distributed. 

(C) The function mav be highlv specialized. so that the incumbent in the uositiim' is 
hired 'for his or her expertise or abiiiw to uerform the oarticu Jar function. 

(2) Evidence of whether a particular function is essential includes. but is not limited·~. 
the follO\ving: 

(A) The enitilover's iudgm~nt as to which functions are· essential. . . 
(B) Written iob descriptions prepared before advertising or intervie~g- appiicarits 'for 

the iob. , . · 
(C) The amou~t of time spent on the iob oerforming the function. 
(D) The conseauences of not requiring the incumbent to oerform the function. 
IE) The terms .of a collective bargaining agreement. 
IF) 'rhe work experiences of past incumbents ·in the iob: 
(G) The· current work e:..:pericnce of incumbents in similar iobs. 
00 "Labor organization" includes any organization which exists and is constituted for 

the purpose, in whole or in part, of collective bargaining or of dealing with employers 
concerning grievances, terms or conditions of employment, or .. of other mutual aid or 
protection. . . . . 

(h) "Medical condition" • • • includes. but is not limited to, any health impairment 
rei a ted to or associated with a diagnosis of cancer, ·for whicn a person has been 
rehabilitated or cured, based on competent medical evidence: 

(i) "Mental disability" includes an\' mental or osvchological disorder. such as· mental 
rctaroation, organic brain svndrome, emotional or mental illness. and snecific learning 
disabilities. However, "mental disabilitv" does not include conditions excluded .from the 
federal definition .of "disabilitv" nursuant to Section 511 of the Americans with .Disabili-
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·"On the bases enumerated in this part" means or refers to discrimination on the 
of one or more of the following: race, religious creed, color, national origin, 

, 1111,e~Eitl;)', physical • • • disabilitv, mental disabilitv, medical condition, marital status, 
or age. 
"Physical disabilitv" includes impairment of sight,· hearing, or speech, or impair

,,,,.,,m,em of physical ability because of amputation or loss of function or· coordination, or any 
health impainnent ·which requires education or related services. It is 

creed," belief," . and 
all aspects belief, observance, and practice. 

':, · -··(~) "Sex" i~clu~e~, buti_s n?t limited tci, .pregnancy; childbirth, or medical conditions 
· .... :. ;,refilted. to pregnancy or ·chJldbJrth. . . . . 
',.' .,!~(~j· ,;Undue hard~hip" 'means an action reouiring significa~t difficultY or eJ>.'1lense, when 

_considered in light of all the following factors: · . . -.. 
:;,, 11) The nature and cost of. the accommodation needed .. 
. :·-·(2) The overall financial resources of the facilities involved in the provision of the 
reasonable accommodations the number of ersons emoloved at the facilitv and the 
effect on expenses an resources or the impact otherwise of these accommo ations upon 
the ooeration of the facilitv. : -' - - . 

(3) The overall financial resources of the covered entitv, the overall size of .the business 
or a covered entitv with resoect to the number of emolovees, and the number. type, and 
location of its facilities. · . 
.. (4) The type of operations, including the comoosition, structure, and functions of the 
work force of the entitv. . · . · . 

,·_,129_26 .. -As; used in this· part in connection. with un1awful practices, unless a different 
meaning clearly appears from the context: 
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nrotection of the ch·il rights of indi\'idunls with a mental disa~ilitv or uh}'sical disability, 
as defined in subdivision (h) or (j). or would include any med1cal condltlon not included 
within those definitions, then that broader urotection or coverage shall be deemed 
incoroorated by reference into, and shall orevail over conflicting pro\'isious of, the 
definitions in subdivisions (b) and (i). 

SEC .. 21.3, · Section 1292G of the GO\'emmcnt Code is amended to read: 

12926. As used in this part in connection with unlavd'ul practices, unless a different 
·meaning clearly appears from the context: 

(a) "Affirmative relief" or "prosnective relief" includes the authority to order reinstate! 
ment of an employee, awards of back nay, reimbursement. of out-of-uoclcet expenses, 
hiring, transfers. reassignments, grants of tenure, promotions. -cease and desist orders, 
posting of notices, training of oersonnel, testing, exounging of records, reporting of 
records, and anv other similar relief that is intended to correct unlawful TJractices under 
this uart. 

!E.) "Age" refers to the chronological age of any indi\idual who has reached his or·her 
40th birthday. · 

.!£)_ "Employee" does not include any individual employed by .his or her parents, spouse;· 
or child, or any individual-employed. under a special license in a nonprofit sheltered 
workshop or rehabilitation facility. · 

@ "Employer • • ·~ includes any person regularly ern.ploying five_ or more persons; or, 
any person acting as an agent·of an employer, directly or indirectly; the state or any 
political or civil·siibdivision thereof and cities • · • •, excent as follows: · .. ··:: 

ill "Employer;, does not include a religious association or corporation not organized f'C'r' 
private profit.. . · .. · · · .. : :! 

. . . .. . . . _ .. , :•,''1 
12) "Emplover," for nurooses of Provisions. defining unlav..-ful ernplovment practices 

related to mental disability, means any person re~rularlv employing 15 or more oersons, .. or 
any oerson directlv or indirectly acti11 as an a ent of such ari ern lover and also inclu'des 
t e state and .municioalities and oolitical subdi\~sions of the state. 
~ "Employment agency" includes any person undertaking' for cC.mpensatimi 'to prJ; 

cure employees or. opportunities. to. work. . · · · · 

if). ;;Esse~Lial duties" means the fundamental iob duties of the emolcivrnent oositicin'th~ 
individual .with· a rlisabilitv holds or desires. ·"Essential duties" does not include the 
marginal functions of the oosition. 

(1) A ioh 'function rnav be considered essential for anv of several reasm1s: including, but . 
not limited to. anv one or more of the following: 

(A) The function mav be essential because the reason the position e~ists is to perform 
that function. . 

· 03) The f~ncn"on may be es~enti~l because of the limited number of emDlove~s available 
among whom the oerformance of that iob function can be distributed . 

. (Cl The function may be highlY sPecialized, so that the incumbent in the oosition is hired 
for his or·. her exuertise or abilitv to Perform the oarticular function. 

(2) Evidence of whether a particular function is essential includes, but is not limited to·, 
the following: 

··(A) The ernnlover's iudgment as to which functions are essential. 

(B) Written iob descriotions urenared before advertising or inten~ewing aoulicani:s for 
the iob. . . 

(C) The amount of time snent on the iob performing the function. 

(D) The conseouences of not reouiring the incumbent to nerform the function. 

rE) The terms of a collective bargaining- agreement. 

(F) The worlc experiences of !last incumbents in the iob. 

IG) The current work exnerience of incumbents in similar iobs. 
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.. {g2 "Labor organization" includes any organization which exists and is constituted for 
the purpose, in whole or in part, of collective bargaining or of dealing with employers 
concerning grievances, terms or conditions of employment, or of other mutual aid or 
protection. 

(h) "Medical condition" • • • includes, but is not limited to, any health impairment 
related to or associated with a ·diagnosis of cancer, for which a person has been 
rehabilitated or cured, based on competent medical evidence. 

i) "Mental disabilitv" includes anv mental or svcholo ·cal disorder, such as mental 
retar ation, or anic brain svndrome emotional or menta] Illness and soecific learnin 
is!l.bilities. However, "mental disabilitv" does not inclu e conditions excluded from the 

federal definition of "disabiliw" pursuant to Section 511 of the Americans with Disabili· 
ties Act of 1990 (42 U.S.C., Sec. 12211). Additionally, for PU!WSes of this part, the 
unlawful use of controlled substances or other drug-s shall not be deemed, in and of itself, 
to constitute a mental disability. 
·lJl "On the bases enumerated in this part" means or refers to discrimination on the 

basis of one or more of the following: race, religious creed, color, national origin, 
ancestry, physical • • • disability, mental disability, medical condition, marital status; 
sex, or age. 
' ill "Physical disabiliw" includes • • •, but is not limited to, all of the following: 

'11 Havin anv hvsiolo 'cai' disease, disorder, condition cosmetic disfi rement. or 
anaromical loss that does both of the fol owing: 
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(m\ "Reasonable accommodation" ma \' include either of the following: 

(l) Making existing facilities used by cmplovees readilv accessible to, and usable by, 
individuals v.~tb disabilities. 

(2) Job restructuring, part-time or modified work schedules. reassignment to a Yacari't 
nosition. acauisition or modification of eouiument or devices. adiustment or modifications 
of examinations, training materials or nolicies, the JJrovision of aualified readers or 
inleroreters and other similar accommodations for individuals with disabiiities. 

(cl "Religious creed," "religion," "religious observance,'' "religious belief," and 
"creed" include all aspects of religious belief, observance, and practice. · 

(o) "Sex" includes, but is not limited to, pregnancy, childbirth, or metlical conditions 
related iAl pregnancy or childbirth. 

p) "Undue hardsbi " means an action reouiring- si rnificant difficulty or expense, when 
considered in light of alll1e following factors: (l) the nature and cost of the accommoda
tion needed, l2) the overall financial resources of the facilities involved in the provision of 
the reasonable accommodations, the number of oersons emnloved at the facility, and the 
effect.on exnenses and resources or the imnact otherwise of these accommodations uTJon 
tne operation of the facility, f3) the overall financial resources of the covered entity, the 
overall size of the business or a covered entity with resnect to the number of emnlovees, 
and the number, tvne, and location of it:s facilities, (41 the tvoe of ooerations, including 
the comoosition, structure. and functions of the workforce of the entity, (5) the geograph· 
ic separateness, administrative, or fiscal relationship of the facilitv or facilities. 

Notwithstandin' suhdh~sions (i) and /k) . if the definition of "disabiliw" used in the 
Americans with Disa ilities Act of 1990 (Public Law 101 33G) woul result in broa er 

rotection of the ci,~l ri hts of individuals with a mental disabilitv or hvsical disability, 
as defined in subdivisiOn (i) or (k).· or would inclu e anv medical condition not included 
within those definitions, then that broader. protection or coverage shall be deemed 
'iricoruorated by reference into, and shall orevail over conflicting JJrovisions of. the 
definitions in BUbdivisions (il and (k). 

SEC .. 22. Section .12931 of. the Government Code is amerided tn read: 

· 12931. The department may also pro,·ide assistance to communities and persons 
therein in ·resolving disputes, disagreements, or difficulties relating to discriminatory 
practices based· on race, religious creed, color, national origin, ancestry, physical .' • • 
disabilit)·, mental disabilitv, medical condition, marital status; seJ:, familial status, or age 
whi.ch impair the rights of persons in such communities under the Constitution or laws of 
the United.States or of this state. The services of the department mav be made.avaiiable 
in cases of· such disputes, disagreements, or difficulties only when, in its judgment, 
peaceful relations .ainong the citizens of the community involved are threatened tbereby. 
The department's services are to be made available only upon the request of an 
appropriate state or loca!.public body, or upon the request of any person directly affected 
by anJ' such dispute, disagreement, or difficulty. 

The assistance of the department pursuant to this section shall be limited tn endeavors 
at investigation, conference, conciliation, and persuasion. ·:; 

SEC. 2.3. Section 12940 of the Government Code is amended to read: 

12940. It shall be an unlawful employment practice, unless based upoi1 a bona fide 
occupational qualification, or, except where based upon applicable security regulations 
established by the United States or the State of California: 

·(a), For an employer, because of the race, religious creed, color, national origin, 
ancestry, physical • • • disabiliL-y, mental disability, medical condition, marital status, or 
sex of any person, to refuse to hire or employ the person or to refuse to select the person 
for a training program leading to employment, or to bar or to discharge the person from 
employment or from a training program lead.ing to employment, or to discriminate against 
the person in compensation or in terms, con<jitions or privileges of employment. 

(1) Nothing in this part shall prohibit an employer from refusing w hire or discharging 
' ' • ~ employee with a lihvsical or mental disabilitv, or subject an employer to any 
legal liabilit:y resulting from the refusal to employ or the disclmrge of • • ' ~ employee 
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with a ohvsical or mental disability, where the employee, because of his or her physical or 
• • • mental disability, is unable to perform his or her essential duties even with 
reasonable accommodations, or cannot perform those duties in a manner which would not 
endanger his_ or her health or safety or the health and safety of others even v:ith 
rea.sonable accommodations. 

(2) Nothing in this part shall prohibit an employer from refusing to hire or discharging 
nn employee who, because of the employee's medical condition, is unable to perform his or 
ber essential duties even with reasonable accommodations, or cannot perform those duties 
in a manner which would not endanger the employee's health or safety or the health or 
safety of others even with reasonable accommodations. Nothing in this part shall subject 
an employer to any legal liability resulting from the refusal to employ or the discharge of 
an employee who, because of the employee's medical condition, is unable to perfonn his or 
her essential duties, or canROt perform those duties in a manner which would not 
endanger the employee's health or safety or the health or safety of others even with 
reasonable accommodations. · 

(S) Nothing in this part' relating to discrimination on account of marital status shall 
either (i) affect the right of an employer to reaso11ably regulate, for reasons of supervi
sion, safety, security, or morale, the working of spouses in the same department, division, 
or facility,· consistel!t with the rules and regulations adopted by the commission, or (ill 
prohibit bona fide health plans from providing additional or greater benefits to employees 
.with dependents than to those employees without or with _f~wer dependents . 
. (4). Nothing in this part relating to discrimination on account of sex -shall affect the 
right of an employer to use veteran status as e. factor in employee selection or to give 
special consideration to Vietnam .era veterans. 

(b) For a .labor organization, ·because of the race, religious creed, color, national origin, 
ancestry, physical • • • disabilitv. mental disabilitv, medical condition, marital status, or 
sex- of any person, to ,exclude., expel or restrict. from its membership the person, or to 
provi\le only, second-class or segregated membership or to discriminate against any person 
because of the race, religious creed, color, national. origin, ancestry, physical • • • 
dise.bilitv, mental disabilitv, .medical condition, marital status, or sex of the person in the 
election of-officers of the labor organization otin .the selection of the Jaboi- .organization's 
staff .or to discriminate in any way against any of its members or against any .employer or 
against any person em~loyed by an employer. ·.. · · · . . _ . · 

(c). For ·any person to discriminate against any person in the selection or training of that . 
person in any apprenticeship training program or any other training program. leading to 
employment becaus,e of the race, religious creed,.color, national origin, ancestry,-physical 
'. -~ • disability, ·mental disability, medical condition, marital status,. or sex of the person 
discriminated against. _ . 

(d) For any employer or employment agency, unless specifically acting in accordance 
with federal equal employment opportunity guidelines and-regulations approved by the 
commission, to print or circulate or cause to be printed or circulated any publication, or to 
make .any non-job-related inquiry, either verbal or through use of an application form, 
which expresses, directly or indirectly, any limitation, specification, or discrimination as to 
race, religious cre·ed, color, national origin, ancestry, physical • • • disability, mental 
disability, medical condition, marital status, or. sex, or any intent to make any such 
limitation, specification or discrimination. Exce t as orovided in the Americans With 
Disabilities 'Act of 1990 ·(Public Law 101-336) an the. regulations adopte nursuant 
thereto, nothing in this subdivision shall prohibit any employer from making, in connec
tion with prospective employment, an. inquiry as to, or • ' • request for information 
regarding, the physical fitness, medical condition, physical condition or medica) history of 
·applicants if that inquiry or request for information' is directly relau;d a~d pertment to the 
position the applicant is applying for or drrectly related to a de;.e~mation of whether the 
applicant would endanger his or her health or the safety or . health and safety of 
others. 

(e) For any employer, labor organization, or employment agency to harass, discharge, 
expel, or othendse discriminate against any perso~ becau~e_the per~o~ has m~de·a rep?rt 
pursuant to Section 11161.8 of the Penal Code whtch prohtbtts retahat!on agamst hospttal 
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emnloyees who report suspected patient abuse by health facilities or communit-y 
facf!ities. 

(f) For any employer, labor organization, employment agency, or person to dis 
expel, or· otherwise discriminate against any person because the person has op·pm>ed 
practices forbidden under this part or because the person has filed a complaint, 
or assisted in any proceeding under this part. 

(g) For any person to aid, abet, incite, compel, or coerce the doing of any of the 
forbidden under this part, or to attempt to do so. · 

(hj For an employer, lal)or organization, employment agency, apprenticeship 
prog .. ram or any training program leading to employment, or any other person because · 
race, religious creed, color, national origin, ancestry, physical • • • · , 
disability, medical ·condition, marital smtus, sex, or age, to harass an 
applicant.. Harassment of an employee or applicant by an employee other than an 
or supen~sor shall be unlawful if the entity, or its agents or supen~sors, knows or 
have known of this conduct and fails to talc!" immediate and appropriate corrective a . 
An entity shall take all reasonable steps to .prevent harassment from occurring. Loss of 
tangible job benefits shall not be necessary in· order to establish harassment. T'n'e' 
provisions ·of this subdivision are declaratory of existing law, except for the new duties· 
imposed on employers with regard to harassment For purposes of this· subdivision on!)', 
"employer" means any person regularly emploving one or more' persons, or any pers'iiii 
acting as an agent of an employer, directly or uidirectly, the state, or any political or civil 
subdivision thereof, and cities. However, "employer" does not ·include a religious 
association or corporation not organized for private profit. For other types of discrimina: 
tion as enumerated in subdivision (a), an employer remains as defined in subdivision (c)'of 
Section-12926: Nothing·contained in this subdivision ·shall be construed to apply tlie 
definition of. employer found in this subdivision rosubdivision. (a). 

(i) For· an employer, labor organization, employment agency;·apprenticeship training 
program, or any training program leading to employment, to fail to take all reasonable 
steps necessary. to prevent discrimination arid harassment from occurring. . . 
' i.il For aii employer or other entity covered by this piui to refuse to hire or employ"u. 
person or' tO refuse .to select a person for a' training program leading to employment or to 
bar- or ·to discharge a person from employment or from a training program leading ·to 
employment, or to discriminate against a person in compensation or in terms, conditions', 
or privil.eges of employment·because·of a conflict'between the person's religious belief or 
obsen·ani:e and any employment requirement, unless the employer or other entity covered 
by this part demonstrates that it has explored· any available- reasonable alternative means 
of accommodating the· religious belief or observance, 'inCluding the possibilities of excus· 
ing the person from those duties which conflict v,.~th his or her religious belief· or 
obsen·ance or _permitting those duties to be performed at another time or by another 
person, .but·· is unable to reasonably accommodate the religious belief or obsen·ance 
·without undue hardship on the conduct of the business of the employer or other entity 
covered by this part. Religious belief or observance, as used in this section, includes, :but 
is not limited ttl, observance such as a Sabbath or other religious holy day or days, and 
rea~onaLle ·.time· necessary for travel prior and subsequent to a religious obsen·ance. 

(k) For an emolover or other entitv covered bv this art to ·fail to 'make reasonable 
accommodation for the novm ohvsical or mental aisabilitv of an auolicant or emulovee. 
No thin in this ·subdivision or in oara~raoh ·(1) or (2) of subdivision (a shall be construed 
to require an accommodation that is. aemonstrated bv the ·employer or other covere 
entity to produce undue harashio to its ooeration. 

. [) Initial aoplication of this section to discrimination bv emolovers on the basis of 
mental disabi!itv sha I be in accordance with the fol owing- schedu e: 
. 11} Commencing Januarv 1, 1993. for emnlovcrs with 25 or more emolovees, the state, 

and its municipalities and oolitical subdi\'isions. 
12l Commencing July 26. 1994. for all other emoiovers suecified in narag-rauh (2} of 

subaivision lc) of Section 12926. . 
SEC. ·23.1. .. Section 12940 of the Government Code is amended to read: 
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Jt·shall be an unlawful employment practice, unless based upon a bona fide 
·-~~Gli~!~~dii qualification, or, except where based upon. applicable security regulations 
•'i! by the United States or the State of California; 

an employer, because of the .race,. religious .. creed, color, national· origin, 
·~:::~." . ...,.;' physical o ' ' ciisability, mental' disability,. medical condition, marital status, or 

,-to .refuse to hire or employ the person or to refuse to select the person 
tra.immr program leading to employment, .or ·to ·bar .or to .discharge the person from 

~;:;;,i\ln•nn•mt or from a training .program leadirig to emplorment, or to discriminate against 
in compensation or in terms, conditions or .privilege.s of employment. 

othing in· this part shall prohibit an employer from refusing to hire or discharging 
·employee with a ohvsical or .mental .disability, or. ·subject an employer to any 

liiliilii' :v resulting from the refusal to employ or the discharge.of • • • ~ employee 

.~~~~~·~~;~~~:;~::~w;here the employee,. because of his or her physical or his or her essential duties even with reasonable 
pelnorm those duties in a manner that would not endanger his 

health . and safety. of others even with reasonable 
',. . - ' ' 

·.Nothing in this part shall prohibit-an employer from refusing to hire or discharging 
an employee who, because of the employee's medical condition; is unable to perform his or 
be;,essential· duties .even with .reasonable accommodations,· or cannot perform those duties 

· in a manner which would not endanger the .elT!ployee'.s health or safety or the health or 
·8~~ty of others even with reasonable accommodations. Nothing in this part shall subject 
aii·employ~r:to any legal liability resulting from the refusaii:!J emplo~· orthe.discha.rge of 
a~·~mployee who, becau~e cif the employee~~ 'medical condition, is \].nable to perform his. or 
her· essential dutie·s, or cannot perform .'those duties iri a manner which would not 

. ii~dii.nger the 'employee's he.alth or safety. or the' health or' ,safety of others even with 
reasonable aecoinniodations. .·. . . . " '. . . . . . . . ' .. 
_;js). Nothing.in,this part relating to.dis~rimi~~tion im ~ccount o(maritai' status.shalldo 
~.it~~r ~ ':~~- .of.the following::.· .. ;·. ·.{.-·:. .:: ·: . . -:,.':.:> :· . .. .. · .. _. 
· (A) Affect the:right of lin·employer to reasonably·regulate, for reasons of superVision; 
~afety, security,.or. morale, the w.orking. of spouses.in"the ,same: department, division; or 
facility, consistent with the rules and ·regulations, adopted ,by .. the. commission ~. ~' o, 
·,y(B)_Prohibi.t bona fide· health .plans: from providing additional o.r greater bel!efits to 
emPloYees ~\'lth. dependents than to those. employees. without-or .v.'lth fewer dependents. 
·. (4) 'Nothing in this part relating -'to discrimination'.ori ·account of ·sex shall affect the 

right:of an employer to .use veteran status· as a factor in employee.selection or to' give 
special corisideratim.i.J::oyietnam flra vefeni.ns.''; .: ,:-;: .·.·.:' ~ ;·:. ;' .... ··:-.:.:. . .·· . " . . 
.,,.:(b) Fcir a labor organization; because:cif,the .. race,:religious·i:reed,.color, national origin, 
ancestry, physical • • • disabilitY, rrierita\·.disabilitv, •medical condition; marital status;:or 
sex, of· a.nY. person; to exclude,' e:r;pel ,or;·r.,sm.c~.from its. !T\ember.ship the -person, or to 
provide only second-class or segregated mt)mbership-or,to discriminate against any-person 
because of the race, religious creed,. colo.r, national origin,, ancestry, ·physical ' • o 

disabilitY',·mental disabilitv, niedic'al condition, mat'ital' status; or'sex of the person in the 
election of officers of the labor organ\zat\ori 'or 'in•the selection ·of the ,labor organization's 
staff or to discriminate in' any way ag_e.inst any of itS memb~rs or against any employe;- or 
against any perscil) employed by an employer::· . . .. ·. . .. . ' : .. ·.. '. . . :· . 
. ~ (c)F6r any pers.on w di~criminate 'against an.Hierson in the selection or ti:e.iilirig ofthat 
person in any appr'enticeship trairiing'jlrogr'am or any other 'training program leading tq 
emplo0nent because of the r.sce, religious creed, color; national 'origin, ancestry, physical 
.'. 

0
_ • disabilitY, mentaldisabilitv, meqicali:ondit_ion, marital statils,·or sex of the person 

discrimil)ated against. . · ·· ., : . .. . : · .. . . · . · . • . 
· :(d) For any employer or employment agency,: unless specifically acting in accordance 
with. federal equal employment opportunity guidelines an~ regulations appr.ove~ by the 
commission, .to print or circulate or cause to be .printed or Cl.I'Culated any pubhcal::lon, or to 
make an~· non-job-related inquiry, either·verbal or through.·use of an app\icat10n form, 
which expresses,.directly or indirectly,.any·limitation, specification, or discrimination as to 
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race, religious creed, color, national origl!l, ancestry, physical ' ' • disability, mental----, 
disability, medical condition, mariml smtus, or sex, or any intent to malw any silcii ,-· 
limitation, specification or discrimination. Excent as provided in the American's with ;'
Disabilities Act of 1990 (Public Law 101-33G) and the reg:ulations adonted nursuliiit · 
thereto. nothing in this subdivision shall prohibit any employer from making, in connec. 
tion with prospective employment, an inquiry as to, or a request for information 
regarding, the physical fitness, medica! condition, physical condition or medical history of 
applicants if that inquiry or request for infonnation is directly related and pertinent to the 
position the applicant is applying for or directly related to a determination of whether the 
applicant would endanger his or her health or safety or the health or safet;,' oi others .. 

(e) For any employer, labor organization, or employment agency to harass, discharge, 
expel, or otherwise discriminate against any person because the person has made a report 
pursuant to Section 11161.8 of the Penal Code which prohibits retaliation against hospital 
employees who report suspected patient abuse by health facilities or community care 
facilities. 

{f) For any employer, labot· organization, employment agency, or person to discharge, 
expel, or otherwise discriminate against any person because the person bus opposed any 
practices forbidden under this part or because the person has filed a complaint, testified, 
or assisted in any proceeding under this part. 

{g) For any person to aid, abet, incite, compel, or coerce the doing of any of the acts 
forbidden under this part, or to attempt to do so. 

(h) (1) For an employer, labor organization, employment agency, apprenticeship train
ing program or any training program leading to employment, or any other person; 
because of race, religious creed, color, national origin, ancestry, physical • • • disabilin;; 
menml disability, medical condition, mariml smtus, sex, or age, to harass an employee or 
applicant. Harassment of an employee or applicant by an employee other than an agent 
or supervisor shall be unlawful if the entity, or its agents or supen•isors, knows or should 
have known of this conduct-and fails to mke immediate and appropriate corrective action. 
An entity shall take all reasonable steps to prevent harassment from occurring. Loss of 
mngible job benefits shall not be necessary in order to establish harassment. 

• • • (2) This subdivision ~ declaratory of existing law, except for the new duties 
imposed on employers with regard to harassment. 

(3) lA) For purposes of this subdivision only, "employer" means any person regularly 
employing one or more persons, or any person acting as an agent of an employer, directly 
or indirectly, the smte, or any political or civil subdivision thereof, and cities.· 

' • • (B) .Notwithstandin subnara rauh (A, for nurnoses of this subdivision, "employ· 
er" does not inclu e a religious association or corporation not organize -for private profit. 

!i) For other cypes of discdmination as enumerated in subdivision (a),- an employer 
remains as defined in subdivision (c) of Section 12926. 

@ Nothing contained in this subdi\•ision shall be construed to apply the definition of 
employer found in this subdivision to subdivision (a). 

{i) For an employer, labor organization, employment agency, apprenticeship training 
program, or any training program leading to emplO)'lTient, to fail to take all reasonable 
steps necessar:v to prevent discrimination and harassment from occurring. -

(i) For an employer or other entity covered by this part to refuse to hire or employ a 
person or to refuse to select a person for u training program leading to employment or to 
bar or to discharge a person from emplO)'ment or from a training program leading to 
employment, or to discriminate against a person in compensation or in terms, conditions, 
or privileges of employment because of a conflict berween the person's religious belief or 
observance and any employment requirement, unless the employer or other entity covered 
by this part demonstrates that it has explored any available reasonable alternative means 
of accommodating the religious belief or obsen•ance, including the possibilities of excus· 
ing the person from those duties which conflict with his or her religious belief or 
observance or permitting those duties to be performed at another time or by another 
person, but is unable to reasonably accommodate the religious belief or obsen·ance 
without undue hardship on the conduct of tne business of tile employer or other entity 
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agency, apprenticeship 
:t, to fail to take all · 
.:from occurring: 
:: to refuse to hire or 
·am leading to m· nni.O\'lTletlt 

a training p'rogram 
~nsation ·or in terms corlditJ~l 
·, the person's ·religi~us 
omployer or other entity 
.ie reasonable alternative 
mding the possibilities of 

his or her religious 
at another time or 
religious belief or 

of the employer or other 
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this part. Religious belief or observance, as used in this section, includes, but 
to, observance· such as a Sabbath or other religious holy day or days, and 

·l'!la:SOIJau'c .time necessary for travel prior and subsequent to a religious observance. 

, ;~ 1 Commencin January 1, 1998. for emolovers with 25 or more emolovees, the state 
;ji0 1ts mumcma itles an oo 1tical su IVISions. 
fii:· 2) Commencin Julv 26. 1994, for all other emolovers soecified in para a 
•iu IVJBIOn o ection 12926 w ic e mea 'emp over. 

' .];·~·~EO. 28.2. Section 12940 of the Government Code is amended to read: 
jj;'l12940. It shall be an unlawful employment practice, unless based upon a bona fide 
ioceupational que:lification, or, except where based upon applicable security regulations 
!esfiib!ished by the United States or the State of California: · 
:~;~(li) ·F~r an employer, because of the r~ce, religious creed, color, national ·origin, 
[iiiieeiltry, physical • • • disabilitv, mental disability, medical condition, marital status, or 
·:iex 'of liny person, to refuse to hire or employ the person or to refuse to select the 'person 
)fori training program leading to employment; or to bar or to discharge the person from 
;emplo}went or from a training program leading to employment, or to discriminate against 
itliFperson in compensation or in terms, conditions or privileges of employment. 

;· .. :iHi{l) Nothing in this part shall prohibit an employer from refusing to hire or discharging 
' . ~,rr."· im employee with a ohvsical or mental disability', or subject an employer to any 

!!egal'lfii:Oility resulting from the refusal to employ or the-discharge of • • • an employee 
': ~ih'a·phvsical· or ;men.tal disabilitb, where tlie emp~oyee, because o~ his or her physi7-al 
.. :ti~'' or mental d1sab1htY, IS una le to perform h1s or her essential duties even \\'1th 
·;:reasonable accommodations, or cannot·perform those duties in a manner which would not 
'~,n~anger. his or her health or safety or the health and safety of· others even with 
.rell8onable accommodations. . . : . . . · · 

.:'~;;·(2) Nothing in this part shall prohibit an employer from refusing to hire or discharging 
· :li(n:employee who; because of the employee's medical condition, is· unable to perform his or 

her essential duties even with reasonable accommodations, or cannot perform those duties 
~lnia.'manner which .would not endanger the employee's health or. safety or the health or 
·;se.fety·of others even with reasonable .accommodations. N othingin this part shall subject 
!~n;~mpl~yer to any legal liability resulting from the refusal to employ .or the discharge of 
~an employee who, because of the employee's medical condition, is unable to perform his or 
lher;•essentia\ duties, or cannot perform those duties in· a manner which would not 
!endanger the employee's health ·or safety or the health or· safety. of others even with· 
·.reasonable accommodations. 
'J\(8) Nothing in this part relating to discrimination on account of ·marital status shall 
•e!l;her {i) affect ·the right cif an employer to reasonably regulate, for reasons of supervi
:sian,-safety, security, or morale, the working of spouses in the same department,' division, 
;or~facility, consistent with the rules and regulations adopted by -the commission, or (ii) 
'P_l'al\ibit bona fide health plans hom providing additional or greater benefits to employees 
)tlth dependents than to those employees without or with fewer dependents. . . . 
:;:.::(4)' };lathing in this part relating to discrimination on ,account o'f sex sh.all affect .J:he 
1\l&ht.of an employer to use veteran status as a factor m employee selection or to gJVe 
,~pedal consideration to Vietnam era veterans. 
:;~;;{bj F·or a labor organization, because of the race, ~eligious creed, color, national origin, 
:IUleestry, physical ' ' ' disability, mental·disabilitv, medical condition, marital status, or 
,sex ?f any person, to exclude, expel or restrict from its. J?en;bership the person, or to 
<Provlde.only second-class or segregated membership or to d1scnmmate agamst any person 
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because of the race, religious creed, color, national or1gm, ancestry, physical • •· 
disability, mental disability; medical condition, marital status, or sex of the person in · 
election of officers of the labor organization or in the selection of the labor organi 
staff or to discriminate in any way against any of its members or against any employer 
against any person employed by an employer. 

(c) For anv person to discriminate against any person in the selection or training of 
person in ar{y apprenticeship training· program or any other training program · 
employment because of the race, reiigious creed, color, national origin, ancestry, 
• • • disabilin•, mental disabilitv, medical condition, marital status, or sex of the 
discriminated against. 

(d) For any employer or employment agency, unless specifically acting in accordance: 
with federal equal employment opportunity guidelines and regulations approved by the · 
commission, to print or circulate or cause to be printed or circulated any publication, or tO 
make any non-job-related inquiry, either verbal or through use ·of an application fornj, 
which expresses, directly or indirectly, any limitation, specification, or discrimination as to 
race, religious creed, color, national origin, ancestry, physical • • • disability, mental 
disability, medical condition, marital status, or sex, or any intent to make any such 
limitation, specification or discrimination. ExcePt as Provided in the Americans with · 
Disabilities Act of 1990 (Public Law 101-336) and the re ulations adopted pursuant· 
thereto, not ing in this sub ivision shalj prohibit any employer from making, in connec- ! 

tion with prospective employment, an inquiry as to, or a request ior information 
regarding, the physical fitn~ss, medical condition, physical condition or medical history .of 
applicants if that inquiry or request for information is directly related and pertinent to the : 
position the applicant is applying for or directly related to a determination of whether the 
applicant would endanger his or her health or safety or the health or safet-y of others . 

. (e) For any employer, labor organization, or employment agency to harass, discharge, 
expel, or otherwise discriminate against any person because the person has made a report 
pursuant to Section 11161.8 of the Penal Code which prohibits retaliation against hospitl!l 
employees. who report suspected patient abuse by health facilities or community care. 
facilities. 

(f) For any employer, labor organization, employment agency, or person to discharge, 
expel, or otherwise discriminate against any person because the .person has opposed any 
'practices forbidden under this part or because the person has filed a complaint, testified, 
or assisted in any proceeding under this part. · · 

(g) For any person. to aid, abet, incite, compel, or coerce the doing of any of the acts 
forbidden under this part, or to attempt to do so. 

(h) For an employer, labor organization; employment agency, apprenticeship training 
program or any training program leading to employment, or any other person, because,of 
race, religious creed, color, national origin, ancestry, physical • • • disabilitY, mental 
disabilitv, medical condition, marital status, sex, or age, to harass an employee· or 
applicant. Harassment of an employee or applicant by an employee other than an agent 
or supervisor shall be unlawful if the entity, or its agents or supervisors, knows or should 
have known of this conduct and fails to take immediate and appropriate corrective action. 
An entity shall. take all reasonable steps to prevent harassment from occurring. Loss of 
tangible job benefits shall . not be necessary in order to establish harassment. For 
uurooses of this section. hostile ·work em'i;onment sexual harassment is established 
.where there is unwelcome sexual conduct that a reasonable person of the same gender as 
the .comnlainant would consider sufficientlv severe or pervasive to alter the conditions of 
emolovment and create an abusive working environment. The· provisions of this subdivi
sion are declaratory of existing law, except for the new duties imposed on employers with 
regard to harassment aud the standard oro1':ided for the establishment of hostile work 
environment sexual harassment. For purposes of this subdivision only, "employer" 
means any person regularly emploring one or more persons, or any person acting as an 
agent of an employer, directly or indirectly, the state, or any political or ci1il subdivision 
thereof, and cities. However, "employer" does not include a religious association or 
corporation not organized for private profit. For other types of discrimination as 
enumerated in subdivision (a), an employer remains as defined in subdivision (c) of Section 
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12926. Nothing contained in this subdivision shall be construed to apply the definition of 
employer found in this subdivision to subdivision (a). 
': (i) For an employer, labor organization, employment agency, apprenticeship training 
program, or any training program leading to employment, to fail to take all reasonable 
steps necessary to prevent discrimination and harassment from occurring . 

. · · GJ .For an employer or other entity covered by this part to refuse to hire or employ a 
person or to refuse to select a person for a training program leading to employment or w 
liar or to discharge a person from employment or from a training program leading to 
employment, or to discriminate against a person in compensation or in terms, conditions, 
or privileges of employment because of a conflict between the person's religious belief or 
observance and any employment requirement, unless the employer or other entity covered 
bv this part demonstrates that it has explored any available reasonable alternative means 
of a.ccommodating the religious belief or observance, including the possibilities of excus
ing the person from those duties which conflict with his or her religious belief or 
observance or permitting those duties to be performed at another time or by another 
person, but is unable to reasonably accommodate the religious belief or observance 
without undue hardship on the conduct of the business of the employer or other entity 
covered by this part. Religious belief or observance, as used in this section, includes, but 
iS not limited to, observance such as a Sabbath or other religious holy day or days, and 
reasonable time necessary for travel prior and subsequent to a religious observancec 
·,·,· (k) For an emulover or other entitv covered bv this uart to fail to make reasonable 
accommodation for the known hvsical or mental disabi\i' of an a licant or emulovee. 

othin in this subaivision or in ara aoh (1) or (2 of sub ivision (a shall be construe 
to·. re uire an accommodation that is demonstrate bv the em lover or other covere 
entitv to uroduce un ue hardship to ir.s ooeration. 

!'::.(a} .For an employer, because of -the race, religious creed,· color, national origin, 
ancestry, physical • • • disabilitv, mental disability, medical condition, marital status, or 
sex of any• person, to refuse to hire or employ the person or to refuse to select the person 
for a· training program leading to.employment, or to bar or to discharge the person from 
employment or from a training program leading to employment, or to discriminate against 
the person in compensation or in terms, conditions or privileges of employment. 
''(1) Nothing in this part shall prohibit an employer from refusing to hire or discharging 
~-' .• an employee with a ·phvsical or mental disability, or subject an employer to any 
legal·Hiibility resulting from. the refusal to employ or the discharge of • ' • an employee 
with a hvsical or mental disabili •, where the employee, because of his or her physical 
· '. ' or mental isa i\ity, is unable to perform his or her essential duties even with 

reasonable accommodations, or cannot perform those duties in a manner that would not 
endanger his or her health or safety or the health and safety of others even with 
reasonable accommodations . 
. ·· (2) Nothing in this part shall prohibit an employer from refusing to hire or discharging 
an employee who, because of the employee's medical c?ndition, is unable to per~orm his.or 
her-essential duties even with reasonable accomrnodat10ns, or cannot perform tnose duties 
in a manner which would not endanger the employee's health or safety or the health or 
safety of others even with reasonab \e accommodations. Nothing i~ this part shall subject 
an employer to any legal liability resulting from the refusal to employ or the discharg_e of 
an employee who, because of the employee's medical condition, 1s unable to perform hu; or 
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her essential duties, or cannot· perfonn those duties in a manner which would': 
endanger the employee's health or safety or the health or safety of others even 
reasonable accommodations. · --..:.:.:.::! 

(3) Nothing in this part relating to discrimination on account of marital status shali · 
either • • • of the following: 

(A) Affect the right of an employer to reasonably regulate, for reasons of ' ..... 
safety, security, or morale, the working of spouses in the same department, division;·· ··• 
facility, consistent with the rules and regulations adopted by the commission • . •; , 

(B) Prohibit bona fide health plans from providing additional or greater benefits · '' 
employees with dependents than to those employees without or \<rith fewer depe · · 

(4) Nothing in this part relating to dio;crimination on account of sex shall affect '.fhe · 
right of an employer to use veteran status as a factor in employee selection or to giV,e . 
special consideration to Vietnam era veterans. ;.:;;; , 

(b) For a labor organization, because of the race, religious creed, color, national origiri;· · 
ancestry, physical • • • disability, mental disability, medical condition, marital statusi :o~ .. 
sex of any person, to exclude, expel or restrict from its membership the ·person, or.ito 
provide only second-class or segregated membership or to discriminate against any person 
because of. the race, religious creed, color, national origin, ancestry, physical • •. ~~~ ' 
disability, mental disabilitv, medical condition, marital status, or sex of the person in th€r 
election of officers of the labor organization or in the selection of the labor organization's ·. 
staff or to dis'criminate in any way against any of its members or against any employer,'or, 
against any person employed by an employer. · .,:i 

(c) For any person to discriminate against any person.·in the selection or training.of that 
person in any apprenticeship training program or any other training program leading.ltQ; 
employment because of the race, religious creed, color, national origin, ancestry, physi.car 
• • • disability, mental disability, medical condition, marital status, or sex of the person; 
discriminated against. _ . · , . 

(d) For any employer or employment agency, unless .specifically acting in accordance. 
with. federal equal employment opportunity guidelines and regulations approved by the 
commission, to print or circulate or cause to be printed or circulated any publication, or. to 
make any'non-job-related inquiry, either verbal or through use of an application form; 
which expresses, directly or indirectly, any limitation, specification, or discrimination as to 
race, religious creed, color, national origin, ancestry, physical • • • disabilitv, ·mental 
disabilitv, medical condition,· marital status,· or sex, or any intent to make any such' 
limitation, specification or discrimination .. Except as provided in the Americans with 
Disabilities Act of 1990 (Public Law 101-336) .and the regulations adooted oursuant 
thereto, nothing in this subdivision shall prohibit .any employer from making, in connec
tion with prospective employment, an inquiry as to, or a request for information 
regarding, the physical fitness, medical condition, -physical condition or medical history of 
applicants if that inquiry or request for information is directly related and pertinent to the 
position the applicant is applying for or directly related to a determination of whether the 
applicant would endanger his or her health or safety or the health or safety of others. 

(e) For any employer, ·labor organization, or employment agency w harass, discharge; 
expel, or otherwise discriminate against any person because the person has made a report 
pursuant to Section 11161.8 ofthe Pe~320ode which prohibits rei;a_liation against !10spital 
employees who report suspected patlcm abuse by healtl1 facJI1t1es or commumty care 
facilities. · · 
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oe~r;;;;;T9f;;';~~.~m~~edi;;;'cal condition, marital status, sex, or age, to harass an employee or 
:: of an employee or applicant by an employee other than an agent 
-.,,nPr"Vi!:or shall be unlawful if the entity, or its agents or supervisors, knows or should 

of this conduct and fails to take immediate and appropriate corrective action. 
take all reasonable steps to prevent harassment from occurring. Loss of 

benefits shall not be necessary in order to establish harassment. • ' • For 
this 

For purposes of this subdivision only, "employer" means any person regularly 
one or more persons, or any person acting as an agent of an employer, directly 

>:.'c!i,ni;on<lirE~ctllv, the state, or any political. or civil subdivision thereof, and cities. 
.•· (B) Notwithstanding subnaragnuh (A), for nuruoses of this subdivision, "employ

not include a religious association or corporation not organized for private profit. 
other types of discrimination as enumerated in subdi\>ision (a), an employer 

as. defined in subdivision (c) of Section 12926. 
Nothing contained in this subdivision shall be construed to apply the definition of 

~P1o:·~e·r found in this subdivision to subdivision (a) . 
. an employer, labor organization, employment agency, apprenticeship training 
· or any training program leading to employment, to fail to take all reasonable 

!.P.~:nllCe:ss:ny to prevent discrimination and harassment from occurring. 
an employer or other entity covered by this part to refuse to hire. or· employ a 

or tc refuse to select a person for a training program leading to employment or to 
tc discharge a person from employment or from a training program leading to 

ernnJn,vnl<'riL. or to dis~riminate against a person in compensation or in terms, conditions, 
of employment because of a conflict between the person's religious belief or 

"61J8ei:vl>nc~e and any employment requirement, unless the employer or other entity covered 
demonstrates that it has exolored any available reasonable alternative means 

'.iiccotnn1oclating the religious belief c{r observance, including the possibilities of excus-
on those duties which conflict with his or her reiigious belief or 

or permitting those duties to be performed at another time·- or by another 
:,;·.,·:·t:'"'ovu, ··but is unable to reasonably accommodate the religious belief or observance 

undue hardship on the conduct of the business of the employer or other entity 
.this part. Religious belief or observance, as used in this section, includes, but . 

.to, .observance such .as a Sabbath or other religious holy day or days, and 
, time necessary for travel prior and subsequent to a religious observance. 

.n (k) For an emulover or other entitv covered bv this oart to fail to make reasonable 
accommodation for the known phvsical or mental disability of an apulicant or emolovee. 
N'otnin ·.in this subdivision or in uara raoh (1 or (2) of subdivision (a shall be construed 
to· teouire an accommodation that is emonstrated ·bv the emo over or other covered 

· ~~tity tc oroduce undue hardship to its ooeration . 
b.' ( Initial a licaticin of this section to discrimination bv emoiovers on the basis of 
menta disabilitv shall be in accor ance with the fa lowing schedule: 
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Disabilities Act of 1990 (Public Law 101-33G), shall be undertaken jointly by the California 
Chamber of Commerce, the Department of Fair Employment and Housing, Protection and 
Advocacy, Inc., and the State Department of Rehabilitation. 'l'he study shall also in clue!~ 
an anali•sis of the benefits of the reauirements of Title I ·of the Americans with 
Disabilities Act oi 1990 (Public Law l0l-33G) to personE with disabilities. The results of 
the study shall be submitted to the Commission on Special Education for their review and 
recommendations. The study shall provide a basis for a recommendation to the Legisla
ture and the Governor concerning whether the hardships imposed upon businesses 
outweigh the benefits to persons with disabilities when the requirements of Titie I of the 
Americans with Disabilities Act of 1990 (Public Law 101-336) are extended to California 
employers of 5 to 14, inclusive, employees by amending the Fair Employment and 
Housing Act to include people with mental disabilities as a protected class. In conducting 
the study and making a recommendation, the parties shall consider whether the additional 
requirements or consequences of being subject to the additional requirements will impose 
a significant hardship on employers of 5 to 14, inclusive, employees. 

It is the intent to the Legislature that if, at the conclusion of the study and report to the 
Legislature, it is determined that employers of between 5 and 14 employees would not 
have a significant hardship in implementing the requirements of Title 1 of the Americans 
with Disabilities Act of 1990 (Public Law 101-33G), legislation should be introduced to 
require that employers with between 5 and 14 employees are covered by the requirements 
of Title I of the Americans with Disabilities Act of 1990 (Public Law 10l-33G). 

The Legislature intends that all employers; including employers of 5 to 14., inclusive, 
employees, voluntarily comply with the requirements oi Tille I of the Americans v.~th 
Disabilities Act of 1990 (Public Law 101-336) so that persons vrith mental disabilities ca11 
participate fully in the employment opportunities provided to all Californians. However, 
it is the intent of the Legislature that existing employment discrimination provisions 
covering employers of 5 to 14, inclusive, employees shall not be altered by amendments Lo 
this part that become effective on January 1, 1993. 

SEC. 24. Section 12944 of the Government Code is amended w read: 

12944. (a) It shall be unlawful for a licensing board to require any examination or 
establish any other qualification for licensing which has an adverse ·impact on any class 
by virtue of its race, creed, color, national origin or ancestry, seY., age, medical condition, 
or physical· ' • disability, mental disability, unless such practice can be demonstrated to 
be job related. · · 

Where the commission, after hearing, determines that an examination is unlawful under 
this subdivision, the licensing board may continue to use and rely on such examination 
until such time as judicial reyiew by the superior court of the determination is exhausted. 

·If an examination o.r other qualification for licensing is determined to be unlavrful 
under this section, that determination shall not void, limit, repeal, or otherwise affect any 
right, privilege, status, or responsibility previously conferred upon any person by such 
e_xamination or by a license issued in reliance on such examination or qualification. 

(b It shall be unlawful for a licensin board to fail or refuse to make reasonable 
accommodation to an inaivi ual's mental or ohvsica ciisability or meaical condition. 

~ It shall be unlawful for any licensing board, unless specifically acting in accordance 
with federal equal employment opportunity guidelines or regulations approved by the 
commission, to print or circulate or cause to be printed or circulated any publication, or to 
make any non·job-related inquiry, either verbal or through use of an application form, 
which expresses, directls or indirectly, any limitation, specification, or discrimination as to 
race, religious creed, color, national origin, ancestry; physical • • ' disability, mental 
disabilitY, medical condition, se>:, or age, or any intent to make any such limitation, 
specification, or discrimination. Nothing in this subdivision shall prohibit any licensing 
board from making, in connection with prospective licensure or certificatio!J, an inquiry as 
to, or a request for information regarding, the physical fitness of applicants if that 
inquiry or request for information is directly related and pertinent to the license or the 
licensed position the applicant is applying for. Nothing in this subdivision shall orohibit 
any licensing board. in connection with orosoective examinations, licensure. or certificB-

3716 Addllionn or changes Indicated fly underline; deletions fly asterisk• • • • 



~1991-1992 REGULAR SESSION Ch. 913 

tion. from invitin individuals with hvsical or mental disabilities to reauest reasonable 
accommodations or from making inquiries related to reasonable accommo ations. 
,,:.@ It is unlawful for a licensing board to discriminate against any person· because such 
person has filed a complaint, testified, or assisted in any proceeding under this part. 
:: ~ It is unlawful for any licensing board to fail to keep records of applications for 
·lii:ensing or certification for a period of two years following the date of receipt of such 
applications. 
~~·.m As used in this section, '~licensing board" means any state board, agency, or 
a·uthority in the State and Consumer Services Agency which_ has the authority to grant 
:Jii:enses or certificates which are prerequisites to employment eligibility or professional 
status. 
; SEC. 25. Section 12993 of the Government Code is amended to read: 
:_, .. 12993. (a) The provisions of this part shall be construed liberally for the accomplish
'ment of the purposes thereof. Nothing contained in this part shall be deemed to ·repeal 
any of the provisions of the Civil Rights Law or of any other law of this state relating to 
discrimination because of race, religious creed, color, national origin, ancestry, physical 
• • ' disability, mental disability, medical condition, marital .status, sex, or age. 

r., .. ,(b) Nothing contained in this part relating to discrimination in employment on account 
of sex or medical condition shall be deemed tO affect the operation of the terms or 
conditions of any bona fide .retirement, pension, employee benefit, or insurance plan,· 
provided such terms or conditions are in accordance- with customary and reasonable or 
actuarially sound underwriting practices. 
·u;(c)·While it is the intention of the Legislature to occupy the field of regulation of 
discrimination in employment and housing encompassed by the provisions of this part, 

. -~x.clusive of all other laws banning discrimination in employment and housing by any city, 
:~Ity_, and county, county, or other political subdivision of tbe state, nothing contained in 

. 'Ulis,part shall be construed, in any manner or way,-to limit or restrict the application of 
:, . Section 51 of. the Civil Code. 

~f-~EC,,: 26.1. Section 12993 of the Government Code is amended to 'read: , . _ . _ 
.,;_=:,12993. (a) The provisions .of this part shall be construed liherally for the accomplish· 
,ment of the purposes thereof. Nothing contained in this part shall be deemed to repeal 
.any:_of the ·provisions of the Civil Rights Law or of any other law of this state relating to 
discrimination because of race, religious creed, color, national· origin, ancestry, physical 
' ' • disability, mental disabilitv, medical condition, marital status, sex, or age. . 

(b) Nothing contained in this part rehiti~g ~ dis_crimination ln employment o~ accci;}nt 
of sex or medical condition shall be deemed to affect· the operation of the terms or 
·~~nditions· of any bona "fide retirement, pension, employ_ee benefit, or insurance plan, 
provided such. terms :or conditions are in accordance with customary and reasonable cir 
.actuarially sound underWriting practices. . 
••:·(c) ·While it is the intention of the Legislature to occupy the field of regulation of 
dill crimination· in employment and housing encompassed by the .provisions of this part, 
exclusive of all other laws banning discrimination in employment and housing by any city, 
city and county, county, or other .. political subdivision .of the state, nothing contained in 
this part shall be construed, in any manner or way, to limit or restrict the application of 
~.ection 51 or 51.7 of tbe Civil Code. 
-"·'SEC. 25.2. Section 12998 of· the Government Code is amended to read: 
'' l2998. (a) This part shall be construed liberally for the accomplishment of the pur·. 
poses thereof. Nothing· contained in this part shall be deemed to repeal any of the 
proVisions of the Civil ·Rights Law or of any other law of this state relating to 
discrimination because of race, religious creed, color, national origin, ancestry, _physical 
,•.r.• • disabilitv, mental disability, medical condition, marital status, sex, or age.· 

(b) Nothing contained in this part relating tO discrimination in employment on account 
of sex or medical condition shall be deemed to affect the operation of the terms or 
conditions of any bona fide retirement,· pension,· employee benefit, or insurance plan, 
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provided • that those terms or conditions are in accordance with customary 
reasonable or actuarially sound underwriting practices. 

(c) While it is the intention of the Legislature lo occupy the fielu of regulution·:or 
discrimination in employment and housin~ encm~passed by the provisions of this patli'.: 
e~clusive of all other laws bannmg dmcrnmnati~n m. employ.menl and housing by any cit0;; 
City and county, county, m· other political suboJ\'ISIOn of tne state, nothmg contamed.·in 
this part shall be construed, in any manner or way, to limit or restrict the application of 
Section 51 of the Ci\~1 Code or to prohibit a ci~v. citv and countv. county, or other oolitical 
subdivision of this state from uroviding or maintaining rrreater protections for the classes· 
of persons tJrotected by the pro1•isions of this part coverin:r housing discrimination:· 1 

(d) This oart shall be constructed to suuplement other state and local fair housinrr law~:· 
SEC. 25.3_ Section 12993 of the Govemment Code is amended to read: 

12993. (a) • • • This part simi] be constmed liberally for the accomplishment. of li1e 
purposes thereof. Nothing contained in this part shall be deemed to repeal any of the 
provisions oi the Ci1·il Rights Law or of any other law of this state relating to 
discrimination because of race, religious creed, color, national origin, ancestry, physb.! 
• • • disability, menml disabilitv, medical condition, marital status, sex, or age. · 

(b) Nothing contained in this part relating to discrimination in employment on· account 
of sex or medical condition ·sha.ll be deemed to affect the operation of the terms or 
conditions of any bona fide retirement, pension, employee benefit, or insumnce plan: 
provided • • • that those terms or conditions are in accordance with customary and 
reasonable or actuarially sound underwriting practices. 

(c) While it is the intention of the Legislature to occupy the field of regulation of 
discrimination in employment and housing encompassed by the provisions of this· part; 
exclusive of all other laws banning discrimination in employment and housing by any city;
city and county, county, or other political subdivision of the state, nothing contained in 
this part shall be construed, in any manner or way, to limit or restrict the application of 
Section 51 or 51.7 of the Civil Code or to prohibit a citv, citv and co'untv. county, or other 
oolitica\ subcl:lVIS!on of this ·state from nrovidinr< or maintainin reater protections for 
the classes of oersons urotected y the provisions of this oart covering housing discrimi· 
nation. 

(d) This uart shall be construed to suoolement other state and local fair housing laws. 

SEC. 26 .. Section 12994 of the Government Code is repealed. 

SEC. 27. Section 19230 of the Government Code is amended to read: 

19230. The Legislature herel;ly declares that: 

•;, 

(a) It is the policy of this ~tate to encourage and enable • • • individuals with a 
disabilitv lo participate fully in the social and economic life of the state and to engage in 
remunerative employment. · 

(b) It is the policy of this state that qualified • • • incii,•iduals with a disabilitY shall b~ 
employed in the state sen~ce, the service of the political suodivisions of the state, in 
public schools, and in all other employment supported in whole or in part by public funds 
on the same terms and conditions as the nondisabled, unless it is shown that tile 
particular disability is job relat:ed. 

(c) It is the policy of this state that a department, agency, or commission shall mHI~e 
reasonable accommodation to the !mown physical or mental limitations of an otherwise 
qualified • • ' applicant or employee who is an indi\•idual with a disability, unless th2 
hiring authol'ity can demonstrate that the accomrnoaation would impose an undue 
hardship on the operation of its program. A department shall not deny any employment 
opportunity to a qualified ' • • applicant or employee who is an individual with a 
disabilit"\• if the basis for the denial is the need to make reasonailie accommodation to the 
physical or mental iimitations of the applicant or employee_ 

SEC. 28. Section 19231 of the Government Code is amended lo rea2: 

19231. (n) As used in this article, the following definitions nppir: 
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. ' "Individual with a disability" means any individual who (A) has a physical or 
impairment which substantially limits one or more of that individual's major life 

(B) has a record of the impairment, or (C) is regarded as having such an 

• An individual with a disabilitv is "substantially limited" if he or she is likely to 
· -difficulty in securing, retaining, or advancing in employment because of a 

· "Reasonable accommodation" means both of the following: 
Making facilities used by employees readily accessible to and usable by disabled 

· Job restructuring, part-time or modified work schedules, reassignment to a vacant 

1~~~ac~q~u~its1~· t~io~n~o~r~mWo~d~ifiic~a~t~io~n~o~f~~~~~o~r~d~e~VJ~· ces,. appropriate adiustment or Q · provision of aualified readers 

·Undue hardship on the operation of a department's program shall be judged on all 
following: 

:,;(1) The overall size of the department's program with respect to the number of 
. ·.employees, the number and type of facilities, and the size of the department's budget . 

. . · .1!~:(2) ·The type of departmental operation, including -composition and structure of the 
.. :·· .. ,department ' ' ' work force. 

•· .•• 1): 

.. ·.:. ·'1,(3) The nature and cost of the accommodation needed. 
. · ·ksEC. · 29. Section 19232 of the Government Code is amended to read: 

::.\Cl!i2S2. ·Each state agency shall be responsible for establishing an e.ffective affirmative 
ii~tion program to ensure ' ' ' individuals with a disability, who are capable of remunera-

.. :.'~.~e.:'employment, access .to positions in state service on an equal and competitive basis 
<: '. WJtldhe general population . 
. ·.-· V' ·'. . . 

· ·.>!:'.·Each state agency shall develop and implement an· affirmative action employment plan 
~~·t·.~. ~ '"individuals with a disability, which shall include goals and timetables.· These 

· g6sls.and timetables shall be set annualiy_ for disabilities identified pursuant to guidelme~ 
. ~stabljshed by the State Personnel Board, arid shall be submitted to the board no later 

·- Ui.an: 'June 1 of each year beginning in 1978,. for review and approval or modification. 
-Goals .and timetables shall be made available to the public upon request. · 
Ji SEC .. 30. Section 19233 of the Government Code is ,amended to read: 
,1,1.9233. The State Personnel Board shall be responsible for the following: 
.li:~(a) Outline specific actions to· improve the representation ·of ' • . ' individuals with a 
disability in the state work force and to ensure equal and fair employment practices for 
f,:!;, .. :: employees .who are individuals with a disability. . 
;,/(b)· Survey the number of '· • ' individuals with ·a disability in each department by at 
least job category and salary range for the purpose of developing goals and timetables 
pursuant to Section 19232 and ·compare those numbers with the number of ' ' ' 
individuals with a disability in the work farce.- • · · . . 
:: {c) Establish guidelines for state agencies and departments to set goals and timetables 
to improve the representation of ' ' ' individuals with a disability. in the state work 
force. Goals and timetables shall be set by at least job category. . 

SEC. 31. Section 19234 of the Government Code is amended to .read: 
. 

1 

19234. Each state agency shall annually review its hiring activities designed to achieve 
the. employment objectives established pursuant to subdivision (c) of Section 19233 to 
determine if any category of ' • ' individuals with a disabilit-v have been disproportion
ately excluded on a non-job-related basis from employment. If any category has been so 
excluded, the agency shall correct that underrepresentation . 
. ' SEC. 32. Section 19235 of the Government Code is amended to read: 

19235. Each state agency shall establish a committee of ' ' • employees who are 
individuals with a disabilitv to advise the head.of the agency on matters relating to the 
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formulation and implementation of the plan to overcome and correct any un 
tion determined.pursuant to Section 19234. · · 

SEC. 33. ·section 19237 of the Government Code is amended to read: 

19237. Onor before November 15 of each year, beginning in 1978, the State 
Board. shall report to the Governor and the Legislature on the current """"'"''' 
plans; and past accomplishments of the overall employment program for 'achie~~~~ 
with a disability in state government, including an evaluation of the 
annual employment objectives. · · 

SEC. 34 ... Section 19702 of the Government Code is· amended to read: 
19702. (a) A person shall not be discriminated against under this part because of . 

race,.religious creed, color, nation'al origin, ancestry, marital status, • ' ' physical '' 
disability, or mental disabilitv. A person shall not be retaliated against because he·· 
has: opposed any ·practice made. an unlawful employment practice, or. made a 
testified, assisted, or. participated in any manner in an investigation, 
hearing under this part ... For purposes of this ·article, "discrimination" includes, 
ment. This subdivision is declaratory of existing law. 

·(b) .As used in this·:se.ction, "physical.disabilit;:" includes, but is· not limited to, 
ment of sight,-hear:[ng;·or speech, or impairment.of physical.abilicy.because of . 
or loss of function or coordination, or any othe' health impainnent which requires. 
education or related services. . ,. ... 

~ If the board finds th;t·a iierson'iia~ engaged in discrifnin~tion under this part,' 
appears that this practice ·consisted· Of acts described in Seclion 243.4, 261, 286, 288, 
or 289 of the 'Penal Code, the board; with· the•consent·of the complainant, shall provide 
local diitiic't ii'ttorney's office with ia·.copy of. its decision. and order.· . : · 

ill If the board finds that discrimiria'tiori has occurred• in violation of'this 'part, the ' 
shall issue and.-cause to. be·served on .the appointing authority an order·requiring 
appointing :authority to :cause. the· discrimination to cease and desist and to take 
action, including, but not limited to, hiring, reinstatement or upgrading of employees,, 
or without • ' ' backnay •. and compensatory damages, which, ·in the judgment 
board, v.ill effectuate the purposes .of. this part .. Consistent with this authority, the' 
may· e5tablish rules .governing' the· award of coinoensatory damages. The order sllall· 
inClude a requirement of reporting the' miuiner' of compliance. . . . ··. . . . . . . : ,:-i 

.(g)_ Any person_ claiming discri~ination Within the state civil service rna;. sub~it a· 
complaint which shall be in writing ·and set forth the particulars of the alleged discrimina~ 
tion;. the name of th-e appointing authority, the. persons alleged· to have committed the 
unlawful discrimination, and ariv other information that mav be reotiired b]; the b'ciard. 
The cii'mp1amt shall be filed with· the. appointing authority ;r, in accordance with board 
rules, with the·· board itself. · · · · '' ' 

' ' '' I ' ' ··;··:· 

ilil Complaint.s shall be filed y.~thin one year'.or the alleged unlawful discrimination'. or 
the refusal to act in accordance v.~th this section, except that this period may be extenoed · 
fqr not to· exceed '90 days following the ·expiration of that year, if a person allegedly 
aggrieved by unlaviful discrimination firsf obtained knowledge of the facts of the alleged 
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f.•.~?,',un'lawtuJ discrimination after the expiration of one year from the date of its occurrence. 
i'.o.mr>Jalne» of discrimination in adverse actions or rejections on probation shall be filed in 

·: :· 'llccordance with Sections 19175 and 19575. 
• .. ··,. ill When an employee of the appointing authority refuses, or threatens to refuse, to 

:·;· . 1~ooperate in the investigation of a complaint of discrimination, the appointing authority 
· · may seek assistance from the board. The board may provide for direct investigation or 
··-.:_.:.bearing of the complaint, the use of subpoenas,. or any other action which will effect the 

,p)l!Poses of this section. . . 
. DtiSEC. 35. Section 19952 of the Health and Safety Code is amended to read: 
D\';19952 •. (a) Any person, or public or private firm, organization, or corporation, who 
rowns or manages places of public amusement and resort including theaters, concert halls, 
.and stadiums shall provide seating or accommodations for physically disabled persons in a 
'Variety of locations within the facility, to the extent that such variety can be provided 
!while meeting fire and panic safety requirements of the State Fire Marshal, so as tc 

:i ·provide such persons a choice of admission prices otherwise available to members of the 
: · ,general public. · 

. ol (b)· Readily removable seats may be installed in wheelchair spaces when the spaces are 
'riot -required to accommodate wheelchair users. 
Uf' (ci The requirements of this section shall apply with respect to publicly and privately 
;O'wiie'd facilities or structures for the purposes specified in subdivision (a) for which a 
·.bui\ding. permit or a building plan for new construction has been issued on or after 
'January 1, 1985 .. • • • . · 
~!(iii ·rn no case shall this section be construed to prescribe a lesser standard of 
.~ccessibilitv or usabilitv than rovided bv re lations of. the federal Architectural and 

ansportation arriers Comnliance oar adopte to imnlement the Americans with 
·:Disabilities Act of 1990 (Public -Law 101-336). 
b SEC. 36. Section 1735 of the Labor Code is amended to read: 
9(:.1735: No discrimination shall be made in the employment of persons upon public 
'Wtirks because of the race, religious creed, color, national origin, ancestry, physical • • • 

' .. -disability, mental disabilitv, medical condition, marital status, or sex of such persons, 
:. >except as provided ·in Section 12940 of· the Government Code, and every contractor for 

: · ·'public:works violating this section is subject to all the penalties imposed for a violation of 
. :' this :chapter. · 
. · ,,,.-SEC. 37. Section 365.5· of the Penal Code is amended to read: 
. :~;!:865:5.-·. (a) Anj' blind person, deaf person,. or physically disabled person who is a 
:~~~enger on ·any· ·common carrier, airplane, motor vehicle, railway train, motorbus, 
.sJreetcar, 'boat, or any other public conveyance or mode of transportation operating within 
this 'state, shall be entitled to have with him or her a specially trained gil ide dog, signal 
·
1
'iiog/or service dog. · - · · · · · 
ltl• .· . . . --

ifn(\lt-No blind per~on, deaf person,' or physically disabled person and his or her specially 
.P.:;nn~d guide dog, signal dog, or sen>ice dog shall be denied admittance to hotels, 
,~~sta.urants, lodging places, places of public accommodation, amusement, or resort ·or 
:?t~.e.r. places to which the general public is invited within this state because of that guide 
~~~g, signal dog, or .service dog. 
<..-~ (c) Any. person, firm, association, or corporation, or the agent of any person, firm, 
:lll;Jsociation, or co-rporation, who prevents a blind person, deaf person, or physically 
1~1sabled person from exercising the rights specified in this section is guilty of an 
·!!lfraction, punishable by a fine not exceeding two hundred fifty dollars ($250). 
·;, .. (d). As used in this section, "guide dog" means any guide dog or seeing-eye dog which 
Was trained by a person licensed under Chapter 9.5 (commencing with Section 7200) of 
.Division 3 of the Business and Professions Code or which meets the definitional criteria 
:~nder federal regulations adonrod to imnlement Title III of the Americans with Disabih
.~s.Act.of 1990 (Public Law 101-336). 
,,-... (e) As used in this section, "signal dog" means any dog trained to alert a deaf person, 
·or .. a .person whose hearing is impaired, to intruders or sounds . 
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(f) As used in this section "service dog" means any dog individually trained to .ac>'wn.t 
or perform tasks to meet the requirements of a physically disabled person, inclu 
not limited to, minimal protection work, rescue work, pulling a wheelchair, or· 
dropped items. 

(g) N a thing in this ·section is intended to affect uny civil remedies available 
violation of this section. 

·SEC.· 38. Section 2881 of the ·Publio Utilities Code is amended to read: 
2881. (a) The commission shall design and implement. a program whereby each'' 

phone corporation shaJJ· provide' a telecommunications device capable of servicing· 
needs .of ' ' ' indi,~duals who are deaf or ' ' ' hearing impaired, together with a· · 
party line, at no charge, additiOnal to tl1e basic .exchange rate, to any subscriber 
certified as. an indi,,idual who is deaf. or ' ' '. hearing impaired by a licensed, PllVSJtcia.n 
audiologist, qr a qualified state agenc:r and to any subscriber which is an or 
representing • .·.' indi\'iduals who are deaf or' • ' hearing impaired, as determined. 
specified by the commission pursuant to subdivision· (e). · .. , ,._ ''"q 

(b) The commission shall also design and implement a program whereby each telephone, 
corporation shall provide a dual-party relay system, using third-party- .. 
connect individuals who are d~af or • ' ' hearing imuaired and offices. of 
representing ' • .~ individuals '.l'ho are deaf or ' ' •· hearing impaired, as d 
specified by the commission pursuant to subdivision W. with persons of normal h'euring 
by ivay of intercommunications devices fox_ • ' • individuals wl10 are ·deaf' or'. 
hearing impaired and the telephone system,· making available reasonable. 
phases of public telephone service to telenhone subscribers who are deaf or ' 
.imoaired. • 'ln· order to inake._a dual-partv .relay .system which will meet.the req 
of individuals who' are deaf or •. • • hearing irimriifed available at a reasonable .. ,,n,,t.'"Jl,,"o 
comm1ssion shall initiate ·an investigation, conduct public 'hearings to determine. 
cost~ffective inethod of providing dual.·part}> relay service'. to the deaf or~· ' '·· 
impaired when using a telecommunications device, and solicit tlie advice, 
physical ·assistance of .statewide nonprofit consumer organizations of the . 
development .and implementation,.of the -system ... The .. commission,.shall phase . 
. program, · ·a geographical ·basis, ·over a three-year. period ending=on January. ·.L.-:ll.~l>rti' 

.shall .for cet-tification of this oro ·uiider, 

(c) The commission .shall alsp. design and.:imple.ment a program:whereby specialized or·. 
supplemental telephone communications equipment may .be provi~ed to. subscribers ,\rho. 
are. certified ·w .... be· disabled· a:t. iw· cl)ar·ge -additional· to_· the basic .excha'tige 'rate:::· f'H~· • 
certification, including .a stiite'ment'of medica.! riecd for'specialized telephmie cominu~'icii· 
:uo·n~' equipment; sliall be 'provid~.d by a, licensed physician ~ndjurgeon acting Within:f;ge. 
scope of his or her license· or by ·a qualified state agency, as detcrriiing<J. b}' .. ·th~ . 
commission, The commission . shall, . in . this connection, studv. the ·feasibilitv of,· 'aria . 
implement if determined to be feasible',' personal income criteria: in addition to. the medical 
certification' of disability, for determining a .subscriber's eligibility' under this subcii\ii.sio'il. 
.. (d) Thf= \;oriunis~ion shall ~stililisl1.11 ra'te recovery Inlich'anis~ through a surcl;i;'tge ,~?t 
to exceed one-half of l percent' uniformly applied to a subscriber1S intrastate teleph<iiie 
sen~ce,. other than· one-way radio. paging service and miivers.al telephone· service·, 'both 
within a sen~ce area 'and betw'een·' service' are'as, to' rillo\i· . telejihone' corpora tioris' to 
recover' costs as· tliey are incurred urider this' section. ' 'l'he surcharge shall be 'in. effect 
·until January 1,· 1995. The conimission shail require that the programs 'implCment.ld 
under this seCtion be identified· on subscribers'' bills a·s "communication cie,~ces funds for 
.deaf and disabled"· and shall establish a ·fund and require separate accounting for each of 
the programs implemented under this· section. · ·· · . . · ·· · · ' · = •. 

.. (e) The' commission shall determine and .specify those statewide 'organizations ··ren;e
senting the deaf or ' ' • · hearirig·.inipaired which shall re'ceive a telecommunications 
device pursuant to subdivision (a) or a dual-nartv relay system pursuant to subdivision (b), 
or both, and in which offices· the equipment shall be installed in the case· of'oan 
organization having .more· than one office:·. The· commission· shall direct the telephone 
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corporations subject to its jurisdiction to comply with its determinations and specifications 
in this regard. 

(f) The commission shall annually review the surcharge level and the balances in the 
funds established pursuant to subdivision (d). Until January 1, 1995, the commission shall 
be authorized to make, within the limits set by subdivision (d), any necessary adjustments 
to the surcharge to ensure that the programs supported thereby are adequately funded 
and that the fund balances are not excessive. A fund balance which is projected to 
exceed six months' worth of projected expenses at the end of the fiscal year is excessive. 

(g) The commission shall prepare and submit to the Legislature, on or before December 
Sl, 1988, and annually thereafter, a report on the fiscal status of the programs estab
lished and funded pursuant to this section and Sections 2881.1 and 2881.2. The report 
shall include a statement of the surcharge level established pursuant to subdivision (d) 
and revenues produced by the surcharge, an accounting of program expenses, and an 
evaluation of options for controlling those expenses and increasing program efficiency, 
including, but not limited to, all of the following proposals: 

·. (1) The establishment of a means test for persons to.qualify for program equipment or 
free or reduced charges for the use of telecommunication services. 

-... (2) ' ' ' If and to the extent not prohibited under Section 4.Gl of the Americans with 
Disabilities Act of 1990 (Public Law 101-336), the imposition of limits or other restrictions 
on maximum usage levels for the relay service, which shall include the development of a 
program to provide basic communications requirements to all relay users at discounted 
rates, including discounted toll call rates, and, for usage in excess of those basic 
requirements, at rates which recover the full costs of service . 

. (3) More efficient means for obtaining and distributing equipment to qualified subscrib-
ers. · - · 

. . . . . 
(4) The establishment of quality standards for increasing the efficiency of the relay ns• . . . 

::·,SEC. ·39. Section -2881.2 is_added to the Public Utilities Code, to read: 

:---2881.2. · (a) The commission shall conduct a one-time study to determine -whether the 
number and location of public pay telephones equipped with telecommunications devices 
capable of servicing the needs of individuals who are deaf, hearing impaired, or speech 
impaired, as required under the Americans with Disabilities Act of. 1990 (Public Law 
101·336) and federal regulations adopted thereunder, are adequate to meet the needs of 
'individuals who are deaf, severely hearing iii)parred, or' speech impaired. The commission 
shall include its findings in the report required by subdivision (g) 9f Section 2881 to be 
submitted to. the Legislatur_e on or. before December 31; 1993: · · 

. _ (b) The connnission. shall study the feasibility of reasonable toll c:ill discounts for public 
pay telephone calls made using telecommunications devices capable of servicing the ,needs 
of individuals who are deaf, severely hearing impaired, or speech impaired and shall 
include its findings in the report required by subdivision .(g) of Section 2881 .to be 
submitted .to the Legislature on or before December. 31, .1993 . 

SEC. 40. Section 99155.5 of the Public Utilities -Code is amended to read: 
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disabilities under the laws of this state are eligible for "A.DA oaratransit" under tl~ 
federal law. 

(b) EHch .transit operator, profit or nonprofit, which provides, or contracts for the 
provision of, dial-a-ride or paratransit service for • ' • individuals with disabilities and 
which receives public funding pursuant to the Mills-Aiquist-Deddeh Act· (Chapter 4 
(commencing v.~tb Section 99200)) ·for that service shall provide the sen~ce without regard 
to either of the following: 

(1) Whether the person is a member of a household which ov.~1s a motor· vehicle. 

(2) The place of residence of the person who requests transportation senice within the 
service area of the provider. ' ' • To the extent that the\· are eli 'ble for the suecified 
service requested, all persons requesting transportation service in the sen•ice area oft e 
provider shall be provided service on the same terms and at the same price that service is 
pro\-lded to other persons residing within the sen•ice area of the pro\~der. 

(c) Subdivision (b) does not preclude a provider from offering .a subscription sen•ice, 
and does not require a reduction in the amount the pro\•ider charges other public or 
private agencies. 

(d) ' • ' Except as reauired bv the Americans v.-lth Disabilities Act of 1990 (Public 
Law 101-336) and federal re ulations adooted nursuant thereto or bv hi her standards 
urescribeo by t e laws of this state, nothing in tnis section requires any transit operator 
which provides service to • • ' individuals -v.~th disabilities in a manner consistent with 
subdivision (b) to make those services available outside the operator's established operat
ing service area, or requires the operator to make the presentation of identification a 
condition to using the sen•ice. · 

(e) ·A transit operator shall honor any current identification card which is valid for the 
tvue of transuortation sen•ice or discount reouested and which has been· issued to • • • 
an individual with disabilities by another transit operator. 

(f) Any person-who believes an operator has violated Section 99155 or 99155.5 may file 
a report of the alleged violation v;~th the transportation -planning agency or count)'· 
transportation commission. Any • ' • individual with disabilities may request. the 
Atto.rney General. to resdve ·any . dispute as to compliance with. Section 99155 or this 
section.· 

SEC. 41. Section ·2557 of· the Streets and Highways· Code is amended to. read: 

25S7. ·. (a) Excep't as provided in subdi\·isions (c) and (d), the moneys 'received by each 
authoritJ; pursuant to subdivision (b) of Section 9250.10 of theVeili~le Code shall be used 
for the 'implementation, maintenance, and_.operation of a mo.furist aid system of call boxes, 
including the lease or lease-pu'rchase of facilities and equipment for the s:istem, on the. 
portions of the California Freeway and Expressway System and a county expressway 
s'ystem; and on state highway routes tliat connect segmentS of these systems, which are 
·]ocated within the county in which the' authority 'is established. and over which the 
Department cif the California Highway Patrol or an ·agency designated by that depart
ment has law enforcement responsibility. The Department of Transportation and the 
Department of the California Highway Patrol shall each review and approve plans for 
implementation of a motorist aid system proposed for any state highway route and shall 
be reimbursed by, the sen~ce authority for all costs incurred. · 

(b) An authority or any other public entity may construct and maintain, and iease or 
lease-purchase on terms and ·conditions it deems appropriate, the facilities of a motorist 
aid system or it may contract v;~th a private person or entity to do so. . 

(c) If leases or lease-purchase agreements are entered into pursuant to subdi\~sion (a), 
or if rev.enue bonds ·are issued and sold pursuant to Section 2558, .the moneys received by 
each authority pursuant to subdivision (b) of Section 9250.10 of the Vehicle Code shall he 
used to the extent necessary to ·.make lease 'payments· or to pay the -principal of, and 
interest on, the. amount of bonded indebtedness outstanding, as the case may be. 
Facilities and equipment acquired through the expenditure of proceeds from the sale of 
those bonds shall have a useful life at least equal to .the term of the bonds. · 
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. (d) (1) Any money received by an authority pursuant to subdivision (b) of Section 
9250.10 of the Vehicle Code which exceeds the amount needed for full implementation and 
ongoing costs to maintain and operate the motorist aid -system of call boxes, installed 
pursuant to subdivision (a), may be used for purposes of paragraph (2) and for additional 
motorist aid services or support, including, but not limited to; the following safety-related 
projects: 

(A)· Changeable message signs. 
(B) Lighting for call boxes. 
(C) Support for traffic operations centers. 
(D) Contracting for removal of disabled vehicles from the traveled portion of the right· 

of-way. 
(2) Any amendment to an existing plan for a motllrist aid system adopted by an 

authority for any state highway route shall, prior to implementation, be submitted to the 
Department of 'ITansportation and the Department of the California Highway Patrol for 
review and approval and shall not be implemented until so reviewed and approved. The 
authority shall reimburse each department for the costs of that _review. 

(e A motorist aid svstem constructed. maintained or o era ted oursuant to this section 
shall meet the aoplicable standards of Title I of the Americans with Disabilities Act of 
1990 (Public Law 101-336) and federal regulations adooted pursuant thereto . 
. SEC. 42. Sec?on 336 of the Vehicle Code is amended to read: 
· 336. "General public paratransit vehicle" means any motor vehicle designed for 

carrying no more than 19 persons and the driver, and which provides local transportation 
to the general public under the exclusive jurisdiction of a publicly owned and operated 
transit system through one of the following modes: dial-a-ride, subscription service, or 
route-deviated bus 'service. Vehicles used in the exclusive transportation of handicapped 
oersons as defined in Section • • • 99206.5 of-the Public Utilities Code, or of persons 55 
yearsof age or older, including any persons necessary to prov1de assistance to the-se 
passengers, are not general public paratransit vehicles. . . . 
. However, transportation of attend~nts,· co~oanion~, or both traveling together with 
those individuals with disabilities who are determined to be eli "ble for. comolemen 
paratransit services·in-accordance'with Title II of the Americans wit Disabilities Act of 
1990 ublic.Law 101-336 and federal re lations ado ted ursuant thereto. shall not be 
sufficient to oua ifv a vehicle as a general pub ic para transit vehicle. 

SEC.· 43. Notwithstanding Section 17610 oLthe Government Code, if the Commission 
on State Maodates determines that this act cnntains costs· mandated by the state, 
reimbursement to .local agencies. and school districts for those costs shall be made 
pursuant to Part 7 (commencing with Section 17 500) of Division 4 of Title 2 of the 
Government Code. If the statewide cost of the claim for reimbursement does not exceed 
one million dollars ($1,000,000), reimbursement shall be made from the State Mandates 
Claims Fund. Notwithstanding Section 17580 of the Government Code, unless otherwise 
specified in this act, the provisions of this act shall become operative on the same date 
that the act takes effect pursuant to the California Constitution.· 

SEC. 44. (a) Section 21.1 of this bill incorporates amendments to Section 12926 of the 
Government Code proposed by both this bill and AB 311. It shall only become operative 

- if (1) both bills are enacted and become effective January 1, 1993, (2) each bill amends 
Section 12926 of the Government Code, and (3) AB 1286 is not enacted or as enacted does 
not amend that section, and (4) this bill is enacted after AB 311, in which case Sections 21, 
21.2, and 21.3 of this bill shall not become operative. 

· (b) Section 21.2 of this bill incorporates amendments to Section 12926 of the Govern· 
ment Code proposed by both this bill and AB 1286. It shall only become operative if (1) 
both bills are enacted and become effective January 1, 1993, (2) each bill amends Section 
12926 of the Government Cocie, (3) AB 311-is not enacted or as enacted does ·not amend 
that section, and (4) this bill is enacted after AB 1286, in which case Sections 21, 21.1, and 
21.3 of this bill shall not become operative. 
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(c) Section 21.8 of this bill incorporates amendments to Section 12926 of the uu·""'""
ment Code proposed by this bill, lill 311, and AB 1286. It shali only become 
(1) all three bills are enacted and become effective January 1, 1998, (2) all three 
amend Section 12926 of the Government Code, and (8) this bill is enacted after lill 311 
AB 1286, in which case Sections 21, 21.1, and 21.2 of this bill shall not become operative;; 

SEC. 45. (a) Section 23.1 of this bill incorporates amendments to Section 12940 of thi 
Government Code proposed by both this bill and AB 1286. It shall only become operative· 
if (1) both bills are enacted and become effective January 1, 1993, (2) each bill amends 
Section 12940 of the Government Code, and (3) AB 2265 is not enacted or as enacted does . 
not amend that section, and (4) this bill is enacted after AB 1286, in which case Sections 
23, 23.2, and 28.3 of this bill shall not become operative. 

(b) Section 23.2 of this bill incorporates amendments to Section 12940 of the Govern:· 
ment Code proposed by both this bill and AB 2265. 1 t shall only become operative if (1) 
both bills are enacted and become effective January 1, 1998, (2) each bill amends Section' 
12940 of the Government Code, (3) AB 1286 is not enacted or as enacted does not amend 
that section, and (4) this bill is enacted after AB 2265 in which case Sections 23, 23.1, and: 
23.3 of this bill shall not become operative. 

(c) Section 28.8 of this bill incorporates .amendments to Section 12940 of the Govern
ment Code proposed by this bill, AB 1286, and AB 2265. It shall onl0; become operative if. 
(1) all three bills are enacted and become effective January 1, 1998, (2) all three bills 
amend Section 12940 of the Government Code, and (3) this bill is enacted after AB 1286 
and A.B 2265, in which case Sections 23, 23.1, and 23.2 of this bill shall not become 
operative. 

SEC. 46. (a) Section 25.1 of this bill incornorates amendments to Section 12998 of the 
Government Code proposed by both this bill ind AB 311. It shall only become operative 
if (1) both bills are enacted and become effective January 1, 1998, (2) each bill amends 
Section 12993 of the Government Code, and (3) lilll178 is not enacted or as enacted does: 
not amend that section, and (4) this bill is enacted after AB 311, in which case Sections 25, 
25.2, and 25.8 of this bill shall not become operative. · 

(b) Section 25.2 of this bill incorporates amendments to Section 12993 of the Govern· 
ment Code proposed by both this bill and AB 1178. It. shall only become operative if. (1) 
both bilis are enacted and become effective January 1, 1998, (2) each bill amends Section 
12993 of the Government Code; (3) AB 811 is not enacted or as enacted does not amend 
that section, and (4) this bill is enacted after .till 1178 in which case Sections 25, 25.1, and 
25.8 of this bill shall not become operative. · · 

(c) Section 25.3 .of this bill incoroorates amendments to Section 12993 of the Govern
ment Code proposed by this bill, .tJJ 811, and AB 1178. It shall only become operative if 
(1) all three bills .are enacted and become effective January 1, 1993, (2) all three bills 
amend Section 12993 of the Government Code, and (3) this bill is enacted after AB 311 and 
AB 1178, in which case Sections 25, 25.1, and 25.2 of this bill·shall not become operative:. 

COJ\fMERCIAL LAW-NEGOTIABLE INSTRUMENTS 

CHAPTER 914 

S.B. No. 833 

AN ACT to add Section 17538.6 to the Business and Professions Code, to amend Sections 1201, 
1207, 2511, 4101, 4102, 4103, 4104, 4105, 4201, 4202, 4203, 4204, 4206, 4301, 4302, 4303, 4401, 
4402, 4403, 4404, 4405, 4407, 4501, 4502, 4503, and 4504 of, to amend and renumber Sections 
4106, 4107, 4108, 4208, 4209, 4210, 4212, 4213, and 4214 of, to amend, repeal, and add Section 
4406 to, to add Sections 4106,4110,4111,4205,4207,4208,4209, and 4213 to, i.o repeal Sections 
4205,4207, and 4211 of, and to repeal and add Division 3 (commencing with Section 3101) of, 
the Commercial Code, and i.o add Section 670 to the Evidence Code, relating to commercial 
law. 
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PUBLIC CONTRACTs-PENALTIES AND WITHHELD 
WAGES CONTRACTORS' SUITS 

CHAPTER 1342 

S.B. No. 222 

AN ACT to amend Sections 1727. 1731, 1732, 1733, 1772, 1773.2. 1775, and 1776 of. nnd to repenl 
nnd -add Section 1730 of. the Labor Code, relating to public worlu! employment, and making 
nn appropriation therefor. 

[Approved by Governor September 30, 1992.) 

[Filed V.~th Secretary of State September 30, 1992.] 

LEGISLATIVE COUNSEL'S DIGEST 

SB 222, B. Greene. Public works employment: enforcement. 

(1) Existing law regulating public works employment requires the awarding body of a 
public works contract to withhold and retain from payments to the contractor all amounts 
which have been forfeited pursuant to the contract or existmg law, and requires the 
awarding body to transfer all penalties or forfeitures from any contract payment tO the 
Treasurer to become a part of the General Fund. 

This bill would instead require the awardmg body to transfer all wages and penalties, 
retained pursuant to specified provisions, to the· Labor Commissioner for disbursement 
pursuant to other specified provisions whenever a contractor fails to bring a suit against 
the awarding body for recovery of the wages and penalties withheld within 90 days after 
the completion of the contract and formal exceptance1 of the job. . 

(2) Existing law authorizes the contractor to bring suit for the limited purpose of 
recovery of the penalties or forfeitures withheld. It further provides that amounts 
withheld shall be retamed by the awardillg body, pendmg suit, and shall be forwarded to 
the Treasurer only m the case- of a final judgment agamst the contractor or his or her 
assignee. · · · · 

. This bill would permit the Division of Labor Standards Enforcement to intervene in a 
contractor~s suit for recovery of amounts withheld. It would delete provisions for the 
forwardillg of amounts to the Treasurer and instead provide that amounts withheld shall 
be forwarded to the Labor Commissioner if the contractor does. not prevail in the. suit. 
The bill would make an appropriation by providing, as specified, for the deposit of wages 
for workers who cannot be located into the Industrial Relations Unpaid Wage Fund, a 
continuously appropriated fund, and would provide for the deposit of penalties into the 
General.Fund. · 

(3) •Existing law requires each contractor and subcontractor ·to keep . an accurate 
certified payroll record shov.'i.ng specified mformation for each employee employed in 
connection with the public work. . 

This bill would require that the certified payroll records he on forms provided by the 
Division of Labor Standards Enforcement or contain the same information as the forms 
provided by the division. 

(4) This bill would also make various technical, nonsubstantive changes. 
Appropriation: yes. 

The people of the State of California do enact as follows: 

SECTION l. Section 1727 of the Labor Code is amended to read: 
1727. Before making payments to the contractor of money due under a contract for 

public work, the awarding- body shall withhold and retain therefrom all ' ' ' wages and 

' So in enrolled bill. 
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penalties which have been forfeited pursuant to any stipulation in a contract for public 
work, and the terms of this chapter. But no sum shall be withheld, retained or forfeited 
except from the final payment, without a full investigation by either the Division of Labo; 
Standards Enforcement or by the awarding body. 

SEC. 2. Section 1730 of the Labor Code is repealed. 
SEC. 3. Section 1730 is added to the Labor Code, to read: 
1730. Every awarding body shall transfer all wages and penalties that have been 

withheld· pursuant to Section 1727 to ·the Labor Commissioner, for disbursement pursuant 
to Section 1775, whenever a contractor fails to bring a suiL against the awarding body for 
recovery of wages and penalties that are withheld pursuant to Section 1727 within 90 
d~ys after the completion of the contract and formal acceptance of the job. 

SEC. 4. Section 1731 of the Labor Code. is amended to read: 
1731. If suit is brought against the awarding body within the 90-day period and formal 

notice thereof is given to the awarding body within the 90-day period either by service of 
summons or by registered mail which is received \\~thin the 90-day period, the wages and 
penalties • ' ' shall be retained b)' the ·awarding body pending the outcome of the suit, 
and be forwarded to the ' • • Labor Commissioner for disbursement pursuant to Section 
177 5 if the contractor • '. • does not preyail in the action. Wages for workers who 
cannot be located shall be .placed in the Industrial Relations Unpaid Wa e Fund and held 
in trust for the workers ursuant to Section 96.7. Penalties shall e paid into the Genera 
' nd. 

SEC. 5. Section 1732 of the Labor Code is amended to read: 
1732. ·' • ' .. Notwithstanding anv·other provision of law, the time for action by the 

contractor or his or her assignee for the recovery of wages or penalties ' • • is -limited .to 
the 90-day period and • • • suit on the contract for alleged breach thereof in not making 
the payment ·is the exclusiye .remedy of the contractor or his or her assignees with 
reference to ' ' • those-wages or penalties ·' • '. __ 

·SEC. 6. Section 1733 of the Labor Code is amended to read: .... 
1733. Suit may be brought by the contractor or his ~r her assignee without permission · 

from the state or other authority and is limited to the recovery of the wages and penalties · 
• • • without prejudice to the contractor's or.assignee's rights in regard to other matters . 
affecting the contract. No other issues shall·be presented to the court in the case and the 
burden shall be on the • • ' contractor or his or her assignee to establish his or her.right 
to the wages or penalties • • · ~ withheld. The Division of Labor Standards Enforcement 
mav ·interYene in an • -court oroceeclin . brou ht ursuant to. this.··section. In case the· 
action is not commence and actual notice thereof receive by the a war ing body within· 
the 90-day period, the action .shall be dismissed on motion .of the awarding body ~ 
Division Of Labor Standards Enforcement. · ·:) 

The Division of Labor Standards Enforcement may, upon written .request of any 
awarding body, assist in .the defense of the action. · ·· 

SEC. 7. Section 1772 of the Labor Code is amended to read: 
1772. Workers e~ployed by contractors or subcontractors in the execution of any 

contract for public work 'are deemed to· be employed upon public work. 
SEC. 8. Section 1773.2 of the Labor Code is amended to read: · i 
1773.2. The body awarding any contract for public work, or otherwise undertaki":g 

any public work, shall specify in the call for bids for -the contract.: and in th:. b1d 
specifications and in the contract itself, what the general rate of per cliem wages 1s for 
each craft, classification, or type of worl(er needed to execute the contract. · 

In lieu of specifying the rate of wages in the call for bids, and in. the bid spe~i~ications 
aud in the contract itself, the awarding body may, in the call for b1ds, b1d .spec1f1catwns, 
and contract include a statement that copies of the prevailing rate of per d1em wages are 
on file at i~ principal office, which shall be made available to an?' in.terested party o~ 
request. The awarding body shall also cause a copy of the dewnm~atwn of the drrec0: 
of the preniling rate of per diem wages to be posted at each JOb s1te. 

564-0 Mdlllons or changos lnillcalod by ~; dolotion• by asterisk• • ' 

336 

1991-

SE< 
17i 

behal: 
cal en• 
deter 
publi· 
her. 
ohall 
fnilin 
contr 
failu1 
in fai 
kno\1 
preYi 
porti 
be u~ 
to bP 

To 

1813 
awa· 

·st..1.r, 
men 

·anY 
in tl 

--O.C\...~ liab' 
deiJ 
pen: 

0 
·eacl 
WO! 

s 
l' 

sho 
ove 
jou 
wi: 

c 
av: 
th~? 

lns 
rec 

av 
ho 
co -



;n a co.ntract for public 
d, retamed o~ forieitP-d 
'r the Division of Labo; 

:mlties that have ueen 
disbursement pursuant 
.the .awarding: body for 
~ect10n 1727 within 90 
1f the job. 

-day period and formal 
od either by service of 
period, the wages and 

:e outcome of the suit 
':1t pursuant to Sectio1; 
'!.l'es for workers who 
1 Wage Ji'und and held 
e oaid into the General· 

:ime for action bv the 
!ties • • • is limited .to 
~h?an.not maki~g 
~s1gnees Wlth 

1ee v.ithout permission . 
e wages and penalties . 
'gard to other matters · 
1rt in the case and the · 
:ablish his or her right 
:andards Enforcement 
>ection. In case .the. 

awaraing body v.~thin 
!warding body or the 

itten . request of any 

the execution of any 
ark. 

:her-wise undertaking 
:act, and in the hid 
er diem wages "is for 
:on tract. 

the bid specifications 
cis, bid specifications 
f per diein wages ar~ 
· interested party on 

~at·· of the director 
1te 

' . 

!991-1992 REGULAR SESSION Ch. 1342 

SEC. 9. Section 1775 of the Labor Code is amended to read: 
1775. The contractor shall, as a penalty to the state or political subdivision on whose 

behalf the contract is made or awarded, forfeit not more than fifty dollars ($50) for each 
calendar day, or portion thereof, for each worker paid less than the prevailing rates as 
determined by the director for the work or craft in which the worker is employed for any 
public work done under the contract by him or her or by any subcontractor under him or 
her. The amount of this pen a ltv shall be determined by the. Labor Commissioner and 
shall be based on consideration of the con'tractor's mistake, inadvertence, or neglect in 
failing to pay the correct rate of prevailing wages, or the previous record of the 
contractor in meeting his or her prevailing wage obligations, or a contractor's v.illful 
failure to pay the correct rates of prevailing wages. A mistake, inadvertence, or neglect 
in failing to pay the correct rate 9f prevailing wages is not excusable if the contractor had 
knowledge of his or her obligations under this part.. The difference between the 
prevailing wage rates and the amount paid to each worker for each calendar day or 
portion thereof for which each worlcer was paid less than the prevailing wage rate shall 
be paid to each worker by the contractor, and the body awarding the' contract shall cause 
to be inserted in the contract ·a stipulation that this section will be complied with. 

To the extent that there is insufficient money due a contractor to cover all penalties 
• • • and amounts due in accordance with this section, or in accordance with Section 
1813, and in all cases where the contract does not provide for a money payment by the 
awarding body to the contractor, the· awarding body shall notify the Division of Labor 

·Standards Enforcement of the violation and the Division of Labor Standards Enforce
ment, if necessary with the assistance of the awarding body, may· maintain an action in 
·any court of competent jurisdiction to recover the penalties and the amounts due provided 
in this section. This action shall be commenced not later than 90 days after the filing of a 
valid notice of completion in the office of the county recorder in each county in which the 
public work or some part· thereof was performed, ·or not later than 90 days after 
acceptance of the public work, whichever last occurs.. No issue other than that of the 
liability .of the contractor for the penalties allegedly forfeited and amounts due' shall be 
determined in the action, and the burden shall be upon the contractor to establish that the 
penalties and amounts demanded in the action are not due. 
· Out of any money .withheld, recov~red, or b~th,.the~e shall .first be paid the amount due 
.each worker, and if insufficient funds are withheld, recovered, or both; to pay. each 
worker in full, the money shall be prorated among .ail workers .. 

SEC. 10. Section 1776 of the Labor COde is amended to read: 
1776. (a) Each contractor and subcontractor shall keep an accurate payroll record, 

showing the name, address, social security number, work classification, straight time and 
overtime hours worked each day and week, and the actual per diem wages paid to each 
journeyman, apprentice, worker, or other emploYee employed b:i him or her in connection 
with the pul:ilic work. 

(b) The payroll records enumerated .under subdivision (a) shall be certified and shall be 
available for inspection at all reasonable hours at the principal office of the contractor on 
the following basis: · · 

(1) A certified copy of an employee's payroll record shall be made available for 
inspection or furnished to the employee or his or her authorized representative on 
~uut · · 

(2) A certified copy of all payroll records enumerated in subdivision (a) shall be made 
available for inspection or furnished upon request to a representative of the body 
awarding the contract, the Di,ision of Labor Standards Enforcement, and the Division of 
Apprenticeship Standards of the Department of Industrial Relations. 

(3) A certified copy of all payroll records enumerated in subdivision (a) shall be made 
available upon request by the public for inspection or copies thereof made; provided, 
however, that a request by the public shall be made through either the body awarding the 
contract, the Di,~sion of Apprenticeship Standards, or the Division of Labor Standards 
Enforcement. If the requested payroll records have not been provided pursuant to 
paragraph (2), the requesting party shall, prior to being provided the records, reimburse 
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the costs of preparation by the contractor, subcontractors, and the entity through which 
the request was made. The public shall not be given access to the records at the principal 
off1ce of the contractor. · 

(c) The certified oavroll records shall be on forms orovided bv the Division of Labor 
Standards Enforcement or shall contain the same information as the forms nroviaed bv 
the division. 

(d) Each contractor shall file a certified copy of the records enumerated in subdivision 
(a) with the entit-y that requested the records within 10 days after receipt of a written 
request. 

M Any copy of records made available for inspection as copies and furnished upon 
request to the public or any public agency by the awarding body, the Division of 
Apprenticeship Standards, or the Division of Labor Standards Enforcement shall be 
marked or obliterated in ' • ' a manner so as to prevent disclosure of an individual's 
name, address, and social security numbe"r. The name and address of the contractor 
awarded the contract or performing the contract shall nol be marked or obliterated. 

ill. The contractor shall inform the body awarding the -contract of the location of the 
records enumerated under subdivision (a), including the street addresp, city and coumy, 
and shall, within five working days, provide a notice of a change of location and address. 

' {gLihe contractor shall have 10 days in which to comply subsequent tO receipt of 
written notice specifying in· what respects the contractor must comply with this section. 
' ' ' In the event that the contractor fails to com;;}{ within the 11}-day period, ' ' ' he or 
she shall, as a penalty to the state or political sub~ vision on whose behalf the contract is 
made or awarded, forfeit twenty-five dollars ($25) for each calendar- day, or portion 
thereof, for each worker, until strict compliance is .effectuated. ·upon the request of' the 
Division of Apprenticeship Standards or the Division of Labor Standards Enforcement, 
these penalties shall be withheld from progress payments then due. 

(hl The body awarding the contract shall cause ·to be inserted in the contract slipula
tions to effectuate this section. These stipulations shall· fix the responsibility for 
compliance with this section on the prime contractor. 

ill The director shall adopt rules consistent with the California Public Records Act, (Ch. 
3.5 (commen~ing with Sec. 6250), Div. 7, Title l, Gov. C.) and the Information Practices 
Act of 1977, (Title 1.8 (commencing with Sec. 1798) Pt. 4, Di\'. 3, Civ. C.) governing the 
release of these records, including the establishment of reasonable fees to be charged for 
reproducing copies of records required by this section. 

ENVIRONMENT-HAZARDOUS WASTE 

· CHAPTER 1343 

A.B. No. 3172 

AN Acr to amend Sections 25143.2 and 25200.5 of, to add Section 25158.4 to, and to ndd and 
repeal Sections 25158.2 nnd 25158.3 of, the ·Health !lnd Sruety Code, and to nmend Section 
21151.1 of the Public Resources Code, relating to hn:mrdous wn.ste. 

[Approved by Governor September 30, 1992.} 

[Filed with Secretary of State Scptem!>Br 30. 1992.] 

LEGISLATIVE COUNSEL'S DIGEST 

AB 3172, Lempert. Hazardous waste: facilities: treatability studies: recycling: per· 
mitting. 

(1) Existing law subjects recyclable materials to the requirements. of hazardo~s waste 
control iaws, unless the Department of Toxic Substances Control 1ssues ~ va.r.ance or 
unless the material meets specified requirement.s, including if the matenal 1s 01ly waste, 
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BEFORE THE 
COMMISSIOt\1 ON STATE MANDATES 

Test Claim of: 
City ofNewport Beach 

Prevailing Wae:es 

Chapter 1084, Statutes of 1976 
Chapter 1174, Statutes of 1976 
Chapter 992, Statutes of 1980 
Chapter 142, Statutes of 1983 
Chapter 143, Statutes of 1983 
Chapter 278, Statutes of 1989 

Chapter 1224, Statutes of 1989 
Chapter 913, Statutes of 1992 

Chapter 1342, Statutes of 1992 
Chapter 83, Statutes of 1999 

Chapter 220, Statutes of 1999 
Chapter 8 81, Statutes of 2000 
Chapter 954, Statutes of2000 
Chapter 938, Statutes of 2001 
Chapter 1048, Statutes of 2002 

8 California Code ofRegulations, Sections 16000-16802 

Volume II 
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Senate Bill No. 966 

CHAPTER83 

An net to amend Sections 2530.2, 2725.1, 4052, 4827, 10145, 10177, 
10229, 10232,11018.12, 17539.15, 17550.14, 17550.16, 17550.23, 17550.41, 
19950.2, 2170 l.l, and 23104.2 of, and to amend and renwnber Section 
730 of, the Business and Professions Code, to amend Sections 1102.6c, 
1739.7, 1793.22, 1815, and 3269 of the Civil Code, to amend Sections 
631 and 1167.3 of the Code of Civil Procedure, to amend Sections 
25102 and 28956 of the Corporations Code, to amend Sections 8927, 
42238.95, 44259.3, 44403, 44579.4, 44731, 51201.5, 51554, 51555, 51871, 
52122, 54745, 54748, 54761.3, 60603, 60640, 69621, and 89010 of the 
Education Code, to amend Sections 10262, 15112, and 15151 of the 
Elections Code, to amend Sections 4252, 4351, 4901, 6380, 7572, and 
7575 of the Family Code, to amend Sections 6420 and 7151 of the Fish 
and Game Code, to amend Sections 221, 5852, 14651, 20797, and 31753 
of the Food and Agricultural Code, to amend Sections 3 517.65, 4560, 
6253, 6505.5, 7073, 7260, 7262.5, 9359.01, 12652, 13965.2, 14838.5, 
18523.3, 19141.3, 19175.6, 19576.5, 19582.3,20068.2,20677,21028,22200, 
22209, 22754.5, and 54975 of, to amend the heading of Article 5 
(commencing with Section 63043) of Chapter 2 of Division 1 of Title 
6.7 of, to amend and renumber Sections 66400, 66401, 66402, and 66403 
of, and to amend and renumber the beading of · Chapter 6 
(commencing with. Section 66400) of Division I of Title 7 of, and to 
repeal Section 54953 of, the Government Code, to amend Sections 
1206, 1261.5, 1261.6, 1300, 1351.2, 1357.09, 1357.50, 1357.51, 1367.24, 
1442.5, 1502.6, 1522, 1746, 1771.9, 1797.191, 18020, 18025.5, 25989.1, 
33392, 33492.22, 44015, 111940, 120440, 124980, and 129820 of, to amend 
and renumber Section 50518 of, and to repeal Section 33298 of, the 
Health an(! Safety Code,_ .to amend Sections 1063.6, 1765.1, 10095, 
10116.5, 10194.8, 10232.8, 10273.4, 10700, and 10841 of, and to amend 
and renumber Sections 12963.96 and 12963.97 of, the fusurance Code, 
to amerid Sections 138.4, 201.5, 1771.5, 3716.2, 4707, and 5433 of the 
Labor Code, to amend Sections 136.2, 148.10, 290, 298, 299, 299.6, 350, 
550, 594, 626.9, 653m, 790, 831.5, 1203.097, 1269b, 1347, 3003, 4536.5, 
5066, 6051, 6065, 6126, 12071, 12085, 12086, 12370, 13515.55, and 13602 
of the Penal Code, to amend Section 10218, 14575, and 33001 of the 
Public Resources Code, to amend Sections 64, 401.15, 995.2, 3772.5, 
17275.6, 19057, 19141.6, 19271, 23038.5, 23610.5, 23701t, 23704,24416.2, 
41136, ID,d 65004 of the Revenue and Taxation Code, to amend 
Section 1095 of tbe Unemployment 'Jnsurance Code, to amend 
Sections 2478, 2810, 4466, 11614, and 40000.15 of the Vehicle Code, to 
amend Section I 062 of the Water Code, to amend Sections 319, 366.26, 
781, 1801, 5768.5, 6609.1, 10980, 11369, 11401, 12302.3, 16118, and 
1650l.l of, to amend and renumber Sections 1790, 1791, 1792, 1793, 
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(n) "Board" means ihe Speech-Language 
Audiology Board or any successor. 

Ch. 83 

Pathology and 

corpomtion, 
combination 
under this 

(b) "Person" means any individual, parinership, 
limited liability company, or other organization or 
thereof, except that only individuals can be licensed 
chapter. 

(c) A "speech-language pathologist" ts a person who practices 
speech-language pathology. 

(d) "The practice of speech-language paihology" means the 
application of principles, methods, and procedures for measurement, 
testing, identification, prediction, counseling, or instruction related 
to the development and disorders of speech, voice, or language for 
the purpose of identifying, preventing, managing, habilitating or 
rehabilitating, ameliorating, or modifying those disorders and 
conditions in individuals or groups of individuals; conducting hearirig 
screenings; and the planning, directing, conducting and supervision 
of programs for identification, evaluation; habilitation, and 
rehabilitation of disorders of speech, voice, or language. 

(e) "Speech-language pathology aide" means any person meeting 
the minimum requirements established by the board, who works 
directly under the supervision of a speech-language pathologist. 

(f) (1) "Speech-language pathology assistant" means a person 
who meets the academic and supervised ·training requirements set 
forth by the board and who is approved by the board to assist in the 
provision of speech-language pathology under the direction and 
supervision of a speech-language pathologist who shall be responsible 
for the extent, kind, and quality of the services provided by the 
speech-language pathology assistant. 

(2) The supervising speech-language pathologist employed or 
contracted for by a public school may hold eitl1er a valid and current 
license issued by the board or a valid, current, and professional clear 
clinical or rehabilitative services credential in language, speech, and 
hearing issued by the Commission on Teacher Credentialing. For 
purposes of this paragraph, a "clear" credential is a credential that 
is not issued pursuant to a waiver or emergency permit and is as 
otherwise defined by the Commission on Teacher Credentialing. 

(g) An "audiologist" is one who practices audiology. 
(b) "The practice of . audiology" means the application of 

principles, methods, and procedures of measurement, testing, 
appraisal, prediction, consultation, counseling, instruction related to 
auditory, vestibular, and related functions, and the modification of 
communicative disorders involving speech, language, auditory 
behavior or other aberrant behavior resulting from auditory 
dysfunction, and the planoing, directing, conducting, supervising, or 
participating in programs of identification of auditory disorders, 
hearing conservation, cerumen removal, aural habilitation, and 
rehabilitation, including hearing aid recommendation lllld 
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evaluation · procedures including, but not limited to, specifying 
amplification requirements and evaluation of the reswts thereof, 
auditory training, and speech reading. 

(i) "Audiology aide" means any person, meeting the minimum 
requirements estabiished by the board, who wor!(l; directly under the 
supervision of an audiologist. 

(j) "Medical board" means the Medical Board of California or a 
dh~sion of the board. 

(k) A "hearing screeoing" performed by a speech-language 
pathologist means a binary puretone screening at a preset intensity 
level for the purpose of determining if the screened individuals are 
in need of further medical or audiological evaluation. 

(l) "Cerumen removal" means the nonroutine removal of 
cerumen within the• cartilaginous ear canal necessary for access in 
performance of audiological procedures that shall occur under 
physician .and surgeon supervision. Cerumen removal. as provided· 
by this section, shall only be performed by a licensed audiologist. 
"Physician and surgeon supervision" shall not be construed to 
require the physical presence of the physician, hut shall include all 
of the following: 

(!) The supemsmg physician shall collaborate on the 
development of \vritten standardized protocols. The protocols shall 
include a requirement that the supervised audiologist immediately 
refer to an appropriate physician any trall!Ila, inCluding skin tears, 
bleeding, or other pathology of the ear· discovered in the process of 
cerumen removal as defined in this subdivision. 

(2) The supervising physician shall approve the written 
standardiZed protocol. 

(3) The supervising physician shall be within the general vicinity, 
as provided by ·the physician-audiologist protocol, of the supervised 
audiologist and available by telephone contact at the time of 
cerumen removal. 

( 4) A licensed phy.sician and surgeon may not at any one time 
supervise more than two audiologists for purposes of ceiumen 
removal. 

SEC. 3. Section 2725.1 of the Business and Professions Code is 
amended to read: 

2725.1. Notwithstanding any other provision of law, a registered 
nurse may dispense drugs or de~ces upon an order by a licensed 
physician and surgeon when the nurse is functioning within a 
licensed clinic as defined in paragraphs (1) and (2) ·of subdivision (a) 
of Section 1204 of, or within ri clinic as defined in subdivision (b) or 
(c) of Section 1206 ofthe Health and Safecy Code. 

A clinic may not employ a registered nurse to perform dispensing 
duties exclusively. A registered nurse may not dispense drugs in a 
pharmacy or keep a pharmacy, open shop, or drugstore for the 
retailing of drugs or poisons. A registered nurse may not compound 
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(i) Ordering or performing routine drug therapy-related patient 
assessment procedures including temperature, pulse, and 
respiration. 

(ii) Ordering drug therapy-related laboratory tests. 
(ill) Administering drugs and biologicals by mJecnon pursuant to 

a prescriber's order (the administration of immunizations under the 
supervision of a prescriber may also be performed outside of a 
licensed health care facility). 

(iv) Adjusting the drug regimen of a patient pursuant to a specific 
written order or authorization made by the patient's prescriber for 
the individual patient, and in accordance with tbe policies, 
procedures, or protocols of the health cure facility, home health 
agency, licensed clinic, or health care service plan. Adjusting the 
drug regimen does not include substituting or selecting a different 
drug, except as authorized by Section 4073. 

(B) A patient's prescriber may prohibit, by written instruction, 
any adjustment or change in the patient's drug regimen by the 
pharmacist. 

(C) TI1e policies, procedures, or protocols referred to in this 
paragraph shall require that the pharmacist function as part of a 
multidisciplinary group that includes physicians and direct care 
registered nurses. The multidisciplinary group shall determine tbe 
appropriate participation of the pharmacist and the direct care 
registered nurse. 

(D) A pharmacist performing any procedure authorized under 
this paragraph for a licensed home health agency shall perform the 
procedures in accordance with a written, patient-specific protocol 
approved by the treating or supervising physician. AJJy change, 
adjusnnent, or modification of an approved preexisting treatment or 
drug therapy shall be provided in writing to the treating or 
supervising physician within 24 hours. 

(6) Manufacture, measure, fit to the patient, or sell and repair 
dangerous devices or furnish instructions to the patient or the 
patient's representative concerning the use of those devices. 

(7) Provide consultation to patients and professional information, 
including clinical or pharmacological information, advice, or 
consultation, to other health care professionals. 

(b) Prior to performing any procedure authorized by paragraph 
(4) of subdivision (a), a pharmacist shall have received appropriate 
training as prescribed in the policies and procedures of the licensed 
health care facility. Prior to performing . any procedure authorized by 
paragraph (5) of subdivision (a), a pharmacist shall have either (I) 
successfully completed clinical residency training or (2) 
demonstrated clinical experience in direct patient care deli very. 

(c) Nothing in this section affects the requirements of existing law 
relating to maintaining the confidentiality of medical records. 
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(d) Nothing in this section affects the requirements of ex.istiog law 
relating to the licensing of a health care facility. 

SEC. 5. Section 4827 of the Business and Professions Code 1s 
amended to read: 

4827. Nothing in this chapter prohibits any person from: 
(a) Practicing veterinary medicine as a bona fide owner of one's 

own animals. This exemption applies to the following: 
(I) The owner's bona fide employees. 
(2) Any person assisting the owner, provided that the practice is 

performed gratuitously. 
(b) Lay testing of poultry by the whole blood agglutination test. 

For purposes of this section, "poultry" means flocks of avian species 
maintained for food production, including, but not limited to, 
chickens, turkeys, and exotic fowl. 

(c) Making any determination as to the status of pregnancy, 
sterility, or infertility upon livestock, equine, or food animals at the 
time an animal is being inseminated, providing no charge is made for 
this determination. 

(d) Administering sodium pentobarbital for euthanasia of sick, 
injured, homeless, or unwanted domestic pets or animals without the 
presence of a veterinarian wben the person is an employee of an 
animal control shelter and itS agencies or humane society and has 
received proper training in the administration of sodium 
pentobarbital for these purposes. 

SEC. 6. Section 10145 of the Business and Professions Code is 
amended to read: 

10145. (a) (!) A real estate broker who accepts funds belonging 
to others in connection with a transaction_.subject to this part shall 
deposit a] those fimds that are not immediately placed into a neutral 
escrow depository or into the bands of the broker's principal, into a 
trust fund account maintained by the broker in a bank or recognized 
depository in this state. All funds deposited by the broker in a trust 
fund account shall be maintained there until disbursed by the broker 
in accordance with instructions from the person entitled to the funds. 

(2) Notwithstanding the provisions of paragraph (1), a real estate 
broker collecting payments or performing services for investors or 
note owners in connection with loans secured by a first lien on real 
property may deposit funds received in trust in an out-of-state 
depository institution insured by the Federal Deposit Insurance 
Corporation, if the investor or note owner is any one of the following: 

(A) The Federal National Mortgage Association, the Government 
National Mortgage Association, the Federal Home Loan Mortgage 
Corporation, the Federal Housing Administration, or the United 
States Department of Veterans Affairs. 

(B) A bank or subsidiary thereof, banll holding company or 
subsidiary thereof, trust company, savings bank or savings and loan 
association or subsidiary thereof, savings bank or savings association 
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holding company or subsidiary thereof, credit union, industrial bank 
or industria]· loan company, or insurance company doing business 
under the authority of, and in accordance with, the laws 'of this state, 
another state, or the United States relating to hanks, trust companies, 
savings bllnks or savings associations, credit unions, industrial bank.s 
or industrial loan companies, or insuraoce cmnpanies, us evidenced 
by a license, certificate, or charter issued by the United States or a 
state, district, territory, or commonwealth of the United States. 

(C) Trustees of a pension, profit-sharing, or welfare fund, if the 
pension, profit-sharing, or welfare fund has a net worth of not less 
than fifteen million dollars ($15,000,000). 

(D) A corporation with outstanding securities registered under 
Section 12 of the Securities Exchange Act of 1934 or a wholly owned 
subsidiary of that corporation. 

(E) A syndication or other combination of any of the entities 
specified in subparagraph (A), (B), (C), or (D) that is organized to 
purchase the promissory note. 

(F) The California Housing Finance Agency or u local housing 
finance agency organized under the Health and Safety Code. 

(G) A licensed residential mortgage lender or servicer acting 
under the autl10rity of that license. 

(H) A licensed real estate broker selling all or part of the loan, 
note, or contract to a lender or purchaser specified in subparagraphs 
(A) to (G), inclusive. 

(3) A real estate broker who deposits funds held in trust in an 
out-of-state depository institution in accordance with paragraph (2) 
shall make available, in this state, the hooks, records, and files 
pertaining 10 the trust accounts to the commissioner or the 
commissioner's representatives or pay the reasonable expenses for 
travel and lodging inetn:red by the cOIIllilissioner or the 
commissioner's representatives in order to conduct an examination 
at an out-of-state location. 

(b) A real estate broker acting as a principal pursuant to Section 
10131.1 shall place all funds received from others for the purchase of 
real property sales contracts or promissory notes secured directly or 
collaterally by liens on real property in a neutral escrow depository 
unless delivery of the contract or note is made simultaneously with 
the receipt of the purchase funds. 

(c) A real estate sales person who accepts trust funds from others 
on behalf of ibe broker under whom he or she is licensed shall 
immediately deliver the funds to the broker or, if so directed by the 
broker, shall deliver the funds into the custody of the broker's 
principal or a neutral escrow depository or shall deposit the funds into 
the broker's trust fund account. 

(d) If not otherwise eJ<.pressly prohibited by this part, a real estate 
broker may, at the request of the owner of trust funds or of the 
principals to a transaction or series of transactions from whom the 
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broker has received trust funds, deposit the funds into an 
interest-bearing account in a bank, savings and loan association, 
credit union, or industrial loan company, the accounts of which are 
insured by the Federal Deposit Insurance Corporation, if all of the 
following requirements are met: 

(I) The account is in the name of the broker as trustee for the 
designated beneficiiii)' or principal of a transaction or series of 
transactions. 

(2) All of the funds in the account arc covered by insurance 
provided by an agency of the United States. 

(3) The funds in the account are kept separate, distinct, and apart 
from funds belonging to the broker or to any other person for whom 
the broker holds funds in trust. 

( 4) The broker discloses to the person from whom the trust funds 
are received, and to a beneficiary whose identity is known to the 
broker at the time of establishing the account, the nature of the 
account, how interest will be calculated and paid under various 
circumstances, whether service charges will be paid to the depository 
and by whom, and possible notice requirements or penalties for 
withdrawal offunds from the account. 

(5) Interest earned on funds in the account may not inure directly 
or indirectly to the benefit of the broker or a person licensed to the 
broker. 

(6) In an executory sale, lease, or loan transaction in which the 
broker accepts funds in trust to be applied to the purchase, lease, or 
loan, the parties to the contract shall have specified in the contract 
or· by collateral written agreement the person to whom interest 
earned on the funds is to be·paid or credited. 

(e) Tne broker shall have no obligation to place trust funds into 
an interest-bearing account unless requested to do so and unless all 
of the conditions in subdivision (d) are met, nor, in any event, if he 
or she advises the party making the request that the funds will not 
be placed in an interest-bearing nccounL 

(f) Nothing in subdivision (d) shall preclude the cormnissioner 
from prescribing, by regulation, circumstances in which, and 
conditions under which, a real estate broker is authorized to deposit 
funds received in trust into an interest-bearing trust fund account. 

(g) The broker shall maintain a separate record of the receipt and 
disposition of all funds described in subdivisions (a) and (b), 
including any interest earned on the funds. 

(h) Upon request of the commissioner, a broker shall furnish to 
the commissioner an authorization for examination of financial 
records of those trust fund accounts maintained in a financial 
institution, in accordance with the procedures set forth in Section 
7473 of the Government Code. 

(i) As used in this section, "neutral escrow" means an escrow 
business conducted by a person licensed under Division 6 

97 

346 



Ch. 83 -10-

(commencing with Section 17000) of the Financial Code. or by a 
person described in paragraph (!) or (3) of subdivision (a) of Section 
17006 of1llat code. 

SEC. 7. Section I 0! 77 of tl1e Business and Professions Code is 
amended to read: 

I 0177. The commissioner may suspend or revoke the license of a 
real estate licensee. or may deny the issuance of a license to an 
applicant, who has done any of the following~ or may suspend or 
revoke the license of a corporation, or deny the issuance of a license 
to a corporation, if an officer, director, or person owning or 
controlling I 0 percent or more of the corporation's stock has done 
any of the following: 

(a) Procured, or attempted to procure, a real estate license or 
license renewal, for himself or herself or any salesperson, by fraud, 
misrepresentation, or deceit, or by making any material 
misstatement of fact in an application for a real eState license, license 
renewal, or reinstatement. 

(b) Entered a plea of guilty or nolo contendere to, or been foliild 
guilty of, or been convicted of, a felony or a crime involving moral 
turpitude, imd the time for appeal has elapsed or the judgment of 
conviction has been affinned on appeal, irrespective of an order 
granting probation folloVI'ing that conviction, suspending the 
imposition of sentence, or of a subsequent order under Section 1203.4 
of the Penal Code allowing that licensee to withdraw his or her plea 
of guilty and to enter a plea of not guilty, or dismissing the accusation 
or information. 

(c) Knowingly authorized, directed, connived at, or aided in the 
publication, advertisement, distribution, or circulation of any 
material false St~tement or representation concerning his or her 
business, or any business opportunity or any land or subdivision (as 
defined in Chapter I (commencing with Section 11000) of Part 2) 
offered for sale. 

(d) Willfully disregarded or violated the Real Estate Law (Part 1 
(commencing with Section 10000)) or Chapter 1 (commencing with 
Section 11000) of Part 2 or the rules and regulations of the 
commissioner for the adminiStration and enforcement of the Real 
Estate Law and Chapter 1 (commencing with Section 11000) of Part 
2. 

(e) Willfully used the term "realtor" or any trade name or insignia 
of membership in any real estate organization of which the licensee 

- is not a member. 
(f) Acted or conducted himself or herself in a manner that ·would 

have warranted the denial of his or her application for a real estate 
license, or has either had a license denied or had a license issued by 
another agency of this state, another state, or the federal government 
revoked or suspended for acts that, if done by a real estate licensee, 
would be grounds for the suspension or revocation of a California real 
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estate .license, if the action of denial, revocation, or suspension by the 
other agency or entity was taken only after giving the licensee or 
applicant fair notice of the charges, an opponunity for a bearing, and 
other due process protections comparable to the Administrative 
Procedure Act (Chapter 3.5 (commencing with Section 11340), 
Chapter 4 (commencing \\~th Section 113 70), and Chapter 5 
(commencing with Section 11500) of Pan l of Division 3 of Title 2 of 
the Government Code), and only upon an express finding of a 
violation of law by the agency or entity. 

(g) Demonstrated negligence or incompetence in performing 
any act for which he or she is required to hold a license. 

(h) As a broker licensee, failed to exercise reasonable supen~sion 
over the activities of his or her salespersons, or, as the officer 
designated by a corporate broker licensee, failed to exercise 
reasonable supervision and control of the activities of the corporation 
for which a real estate license is required. 

(i) Has used his or her employment by a governmental agency in 
a capacity giving access to records, other than public records, in a 
manner that violates the confidential nature of the records. 

G) Engaged in any other conduct. whether of the same or a 
different character than specified in this section, which constitutes 
fraud or dishonest dealing. 

(k) Violated any of the terms, conditions, restrictions, and 
limitations contained in any order granting a restricted license. 

(/) Solicited or induced the sale, lease, or listing for sale or lease 
of residential property on the ground, wholly or in part, of Joss of 
value, increase in ctime, or decline of the quality of the schools due 
to the present or prospective entry into the neighborhood of a person 
or persons of another race, color, religion, ancestry, or national origin. 

(m) Violated the Franchise Investment Law (Division 5 
(commencing with Section 3 1 000) of Title 4 of the Corporations 
Code) or regulations of the Commissioner of Corporations penaining 
thereto. 

(n) Violated the Corporate Securities Law of 1968 (Division 1 
(commencing with Section 25000) of Title 4 of the Corporations 
Code) or the regulations of the Commissioner of Corporations 
pertaining thereto. 

(o) Failed to disclose to the buyer of real property, in a transaction 
in which the licensee is an agent for the buyer, the nature and extent 
of a licensee's direct or indirect ownership interest in that real 
property. The direct or indirect ownership interest in the property 
by a person related to the licensee by blood or marriage, by an entity 
in which the licensee has an ownership interest, or by any other 
person with whom the licensee has a special relationship shall be 
disclosed to the buyer. 

If a real estate broker that is a corporation has not done any of the 
foregoing acts, either directly or through its employees, . agents, 
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officers, directors, or persons owning or controllil>g 10 percent or 
more of the corporation's stock, the commissioner mny not deny the 
issuance of a real estate license to, or suspend or revoke the real er;tnte 
license of, the corporation, provided that any offending officer, 
director, or stocl<llolder, who has done any of the foregoing acts 
individually and not on behalf of the corporation, has been 
completely disassociated from any affiliation or ownership in the 
corporation. 

SEC. 8. Section I 0229 of the Business and Professions Code is 
amended to read 

10229. Any transaction that involves the sale of or offer to sell a 
series of notes secured directly by an interest in the same real 
proper!)', or the sale of undivided interests in a note secured directly 
by real property equivalent to a series transaction, shall comply with 
all of the following, except as provided in paragraph (4) of 
subdivision (i), the tenns "sale" and "offer to sell," as used in this 
section, shall have the same meaning as set forth in Section 25017 of 
the Corporations Code and include the acts of negotiating and 
arranging the transaction: 

(a) A notice in the following form and containing the following 
information shall be filed with the commissioner within 30 days afi.er 
the first tnmsaction and within 30 days of any material change in the 
information required in the notice: 

TO: Real Estate Commissioner 
Mortgage Loan Section 
2201 Broadway 
Sacramento, CA 9 5 81 8 

This notice is filed pllfSuant to Section l 0229 of the Business and 
Professions Code. 

() Original Notice () Amended Notice 

1. Name of Broker conducting transaction under Section 10229: 

2. Firm name (if different from "1 "): 
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3. Street address (main location): 

#and Street City State ZIP Code 

4. Mailing address (if different from "3 "): 

5. Servicing Agent: IdentifY the person or persons who will act 
as the servicing agent in transactions pursuant to Section 
I 0229 (including the undersigned Broker if that is the 
case): 

6. Inspection of trust account (before answering this question, 
review the provisions of paragraph (3) of subdivision G) of 
Section I 0229). 

CHECK ONLY ONE OF THE FOLLOWING: 

) The undersigned Broker is (or expects to be) required to file 
reports of inspection of its trust account(s) wilb the Real Estate 
Commissioner pursuant to paragraph (3) of subdivision (j) of 
Section I 0229. · 

) The undersigned Broker is NOT (or does NOT expect to be) 
required to file reports of inspection of its trust account(s) wilb 
the Real Estate Commissioner pursuant to paragraph (3) of 
subdivision (j) of Section 10229. 

7. Signature. The contents of this notice are true and correct. 

Date Type Name ofBroker 

Signature of Broker or of Designated Officer 
of Corporate Broker 
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Type Name ofPcrson(s) Signing This Notice 

NOTE: AN AMENDED NOTICE MUST BE FILED BY THE 
BROKER WlTHIN 30 DAYS OF A.l\TY MATERIAL CHANGE lN 
THE INFORMATION REQUIRED TO BE SET FORTH 
HEREJN. 

(b) All advertising employed for transactions under this section 
shall (I) show the name of the broker and (2) comply with Section 
J 0235 of the Business and Professions Code and Sections 260.302 and 
2848 of Title I 0 of the California Code of Regulations. Brokers and 
their agents are cautioned that a reference to a prospective investor 
that a traru;action is conducted under this section may be deemed 
misleading or deceptive if this representation may reasonably be 
construed by the investor as an implication of merit or approval of 
the traru;action. 

(c) The real property directly securing the notes or interests is 
located in this state, the note or notes are not by their tenus subject 
to subordination to any subsequently created deed of trust upon the 
real property, and the note or nates are not promotional notes 
secured by liens on separate parcels of real property in one 
subdivision or in contiguous subdivisions. For purposes of this 
subdivision, a promotional note means a proniissory note secured by 
a trust deed, executed on unimproved real property or executed after 
construction of an improvement of the property but before the flrst 
purchase of thc property as so improved, or executed as a means of 
financing the flrst purchase of the property as so improved, that is 
subordinate, or by its terms may become subordinate, to any other 
trust deed ori the property. However, the t= "promotional note" 
does not include either of the following: 

(1) A note that was executed in excess of three years prior to being 
offered for sale. 

(2) A note secured by a first trust deed on real property in a 
subdivision that evidences a bona fide loan made in connection with 
the financing of the usual cost of the development in a residential, 
commercial, or industrial building or buildings on the property under 
a written agreement· providing for the disbursement of the loan funds 
as costs are incurred or in relation to the progress of the work and 
providing for title insurance ensuring the priority of the security as 
against mechanic's and materialmen's liens or for the final 
disbursement of at least I 0 percent of the loan funds after the 
expiration of the period for the filing of mechanic's and 
materialmen's liens. 
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(d) (l) The notes or interests are sold by or through a real estate 
broker, as principal or agent. At the time the interests are originally 
sold or assigned, neither the broker nor an affiliate of the broker shall 
have an interest as owner, lessor, or developer of the property 
securing the loan, or any contractual right to acquire, lease, or 
develop the property securing the loan. This provision does not 
prohibit a broker from conducting the following transactions if, in 
either case, the disclosure statement furnished by the broker 
pursuant to subdivision (k) discloses tl1e interest of the broker or 
affiliate in the transaction and the circumstances under which the 
broker or affiliate acquired the interest: 

(A) A transaction in which the broker or an affiliate of the broker 
is acquiring the property pursuant to a foreclosure under, or sale 
pursuant to, a deed of trust securing a note for which the broker is 
the servicing agent or that the broker sold to the holder or holders. 

(B) A transaction in which the broker or an affiliate of the broker 
is reselling from inventory property acquired by the broker pursuant 
to a foreclosure under, or sale pursuant to, a deed of trust securing 
a note for which the broker is the servicing agent or that the broker 
sold to the holder or holders. 

(2) For the purposes of this subdivision, the following definitions 
apply: 

(A) "Broker" means a person licensed as a broker under this prnt. 
(B) "Afftlinte" means a person controlled by, controlling, or under 

common control with, the broker. 
(e) (I) The notes or interesis shall not be sold to more than I 0 

persons, each of whom meets one or both of the qualifications of 
income or net worth set forth below and signs a statement, which 
shall be retained by the broker for four years, conforming to the 
following: 

Tnmsactionwentifier: __________________________________ __ 

Name ofPurchaser: -------,----------- Date: ____ _ 

Check either one of the following, if true: 

( ) My investment in the transaction does not exceed l 0% of roy 
net worth, exclusive of home, furnishings, and autOmobiles. 

( ) My investment in the transaction does not exceed l 0% of my 
adjusted gross income for federal income tax purposes for my 
last tax year or, in the alternative, as esthnated for the current 
year. 
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Signature 

(2) The number of offerees shall not be considered for the 
purposes of this section. 

(3) A husband and wife and their dependents, and an individual 
and his or her dependents, shall be coumed as one person. 

( 4) A retirement plan, trust, business trust, corporation, or other 
entity that is wholly owned by an individual and the individual's 
spouse or the individual's dependents, or any combination thereof, 
shall not be counted separately from the individual, but the 
investments of these entities shall be aggregated with those of the 
individual for the purposes of the statement required by paragraph 
(I). If the investroents of any entities are required to be aggregated 
under this subdivision, the adjusted gross income or net worth of 
these entities may also be aggregated with the net worth, income, or 
both, of the individual. 

(5) The "institutional investors" enumerated in subdivision (i) of 
Section 25102 or subdivision (c) of Section 25104 of the Corporations 
Code, or in a rule adopted pursuant thereto, shall not be counted. 

(£) The notes or interests of the purchasers shall be identical in 
their underlying terms, including the right to direct or require 
foreclosure, rights to and rate of interest, and other incidents of being 
a lender, and the sale to each purchaser pursuant to this section ·shall 
be upon the same terms, subject to adjustment for ilie face or 
principal amount or percenmge interest purchased and for interest 
earned or accrued. This subdivision does not preclude different 
selling prices for interests to the extent iliat these differences are 
reasonably related to changes in the market value of the loan 
occurring between the sales of these interests. The interest of each 
purchaser shall be recorded. 

(g) (!) Except as provided in paragraph (2), the aggregate 
principal amount of the notes or interests sold, together with the 
unpaid principal amount of any encumbrances upon the real 
property senior thereto, . shall not exceed the following percentages 
of the current market value of the real property, as determined in 
writing by the broker or appraiser pursuant to Section 10232.6, plus 
the amount for which the payment of principal and interest in excess 
of the percentage of current market value is insured for the benefit 
of the holders of the notes or interests by an insurer admitted to do 
business in this state by the Insurance Commissioner: 

(A) Single-fll11lily residence, owner occupied . . . . . . . . . . . . . . 80% 
(B) Single-fll11lily resideni:e, not owner occupied . . . . . . . . . . . 75% 
(C) Commercial and income-producing properties . . . . . . . . . . 65% 
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(D) Single family residentially zoned lot or parcel which 
has installed offsite improvements including 
drainage, curbs, gutters, sidewalks, paved roads, nnd 
utilities as mandated by the political subdivision 
having jurisdiction over 1hc lot or parcel . . . . . . . . . . . . . . . . 65% 

(E) Land that has been zoned for (and if required, 
approved for subdivision as) commercial or 
residential development . , , . . . . . . . . . . . . . . . . . . . . . . . . . 50% 

(F) Other real property .. .. . . .. . .. .. .. . . . .. . . .. . . . . . . . . 35% 

(2) The percentage amounts specified in paragraph (!) may be 
exceeded when and to the extent that the broker determines that the 
encumbrance of the property in excess of these percentages is 
reasonable and prudent considering all relevant factors pertaining to 
the real property. However, in no event shall the aggregate principal 
amount of ihe notes or interests sold, together with the unpaid 
principal amount of any encumbrances upon the property senior 
thereto, exceed 80 percent of the current fair market value of 
improved real property or 50 percent of 1he current fair market value 
of unimproved real property, except in the case of a single-fnnaily 
zoned Jot or parcel as defined in paragraph (I), which shall not 
exceed 65 percent of the current fair market value of that lot or 
parcel, plus the amount insured as specified in paragraph (1). A 
wntten statement shall be prepared by the broker that sets forth the 
material considerations and facts that the broker relies upon for his 
or her determination, which Shall be retained as a part of the broker's 
record of the transaction. Either a copy of the statement or the 
information contained therein shall be included in the disclosures 
required pursuant to subdivision (k). 

(3) A copy of the appraisal or the broker's evaluation shall be 
delivered to each purchaser. The broker shall advise purchasers of 
their right to receive a copy. For purposes of this paragraph, 
"appraisal" means a written estimate of value based upon the 
assembling, analyzing, and reconciling of facts and value indicators 
for the real property in question. A broker shall not purport to make 
an appraisal unless the person so employed is qualified on ihe basis 
of special training, preparation, or experience. 

(h) The documentation of tbe transaction shall require lbat (1) a 
default upon any interest . or note is a default upon all interests or 
notes and (2) the holders of more than 50 percent of the record 
beneficial interesta of ihe notes or interests may govern tlle actions 
to be tal<en on behalf of all holders in accordance with Section 2941.9 
of the Civil Code in the event of default or foreclosure for matters 
that require direction or approval of the holders, including 
designation of the broker, servicing agent, or other person acting on 
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their behalf, and the sale, encumbrance, or lease of real property 
owned by the holders resulting from foreclosure or receipt of a deed 
in lieu of foreclosure. The terms called for by this subdivision may be 
included in the deed of trust, in the assigrunent of interests, or in any 
other documentation as is necessary or appropriate to malw them 
binding on the parties. 

(i) (I) The broker shall not accept any purchase or loan funds or 
other consideration from a prospective lender or purchaser, or 
directly or indirectly cause the funds or other consideration to be 
deposited in an escrow or trust account, except as to a specific loan 
or note secured by a deed of trust that the broker owns, is authorized 
to negotiate, or is uoconditionully obligated to buy. 

(2) All funds received by the broker from the purchasers or 
lenders shall be handled in accordance with Section 10145 for 
disbursement to the persons thereto entitled upon recordation of the 
interests of the purchasers or lenders in the note and deed of trust. 
No provision of this section shall be construed as modifying or 
superseding applicable law regulating the escrow holder in any 
transaction or the handling of the escrow account. 

(3) The books and records of the broker or servicing agent, or 
both, shall be maintained in a manner that readily identifies 
transactions under this section and the receipt and disbursement of 
funds i11 connection with these transactions. 

(4) If required by paragraph (3) of subdivision (j), the review by 
the independent certified public accountant shall include a sample 
of transactions, as reflected in the records of the trust account 
required pursuant to paragraph (I) of subdivision (j), and the bank 
statements and supporting documents. These documents shall be 
reviewed for compliance with this section with respect to the 
handling and distribution of funds. The sample shall be selected at 
random by the accountant from all these transactions and shall 
consist of the following: (A) three sales made or 5 percent of the sales 
made pursuant to this section during the period for which the 
examination is conducted, whichever is greater, and (B) 10 paymenm 
processed or 2 percent of payments processed under this exemption 
during the period for which the examination is conducted, whichever 
is greater. The transaction that constitutes a "sale," for purposes of 
this subdivision, is the series of transactions by which a series of notes 
of a maker, or the interests in the note of a maker, are sold or issued 
to their various purchasers under this section, including all receipis 
and disbursements in that process of funds received from the 
purchasers or lenders. The transaction that constitutes a "payment," 
for the purposes of this subdivision, is the receipt of a payment from 
the person obligated on the note or from some other person on behalf 
of the person so obligated, including the broker or servicing agent, 
and the distribution of that payment to the persons entitled thereto. 
If a payment involves an advance paid by the broker or servicing 
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agent as the result of a dishonored check, the inspection shan identify 
the source of funds from which the payment was made or, in the 
alternative, the steps that are reasonably necessary to determine that 
there was not a disbursement of trust funds. The accountant shall 
inspect for compliance with the following specific provisions of this 
section: paragraphs (1), (2), and (3) of subdivision (i) and 
paragraphs (1) and (2) of subdivision (j). 

(5) Within 30 days of the close of the period for which the report 
is made, or within any additional time as the commissioner may in 
writing allow in a particular case, the accountant shall forward to the 
broker or servicing agent, as the case may be, and to the 
commissioner, the report of the accountant, stating that the 
inspection was performed in accordance with this section, listing the 
sales and the payments examined, specifying the · nature of the 
deficiencies, if any, noted by the accountant with respect to each sale 
or payment, together with any further information as the accountant 
may wish to include, such as corrective steps taken with respect to 
any deficiency so noted, or stating that no deficiencies were 
observed. If the broker meets the threshold criteria of Section 10232, 
the report of the accountant shan be submitted as part of the 
quarterly reports required under Section 10232.25. 

(j) The notes or interests shall be sold subject to a written 
agreement that obligates a licensed real estate broker, or a person 
exempted from the licensing requirement for real estate brokers 
under Chapter 3 (commencing with Section 10130) of Part I of 
Division 4, to act as agent for the purchasers or lenders to service the 
note or notes and deed of trust, including the receipt and 
transmission of payments and the institution of foreclosure 
proceedings in the event of a defaulL A copy of this servicing 
agreement shall be delivered to each purchaser. The broker shall 
offer to the lenders or purchasers the services· of the broker or one 
or more affiliates of the broker, or both, as servicing agent for each 
transaction conducted pursuant to this section. The agreement shall 
require all of the following: 

(l) (A) That payments received on the note or notes be 
deposited immediately to n trust account maintained in accordance 
with this section and with the provisions for trust accounts of licensed 
real estate brokers contained m Section I 0145 and Article 15 
(commencing with Section 2830.1) of Chapter 6 of Title 10 of the 
California Code of Regulations. 

(B) That payments deposited pursuant ·to subparagraph (A) shall 
not be commingled with the assets of the servicing agent or used for 
any transaction other than the transaction for which the funds are 
received. 

(2) That payments received on the note or notes shall be 
transmitted to the purchasers or lenders pro rata according to their 
respective interests within 25 days after receipt thereof by the ngcnl. 
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If the source for the payment is not the maker of the note, the agent 
shall inform the purchasers or lenders of the source for payment. A 
broker or servicing agent who transmits to the purchaser or lenders 
the broker's or servicing agent's own funds to cover payments due 
from .. the borrower but unpaid as a result of a dishonored check may 
recover the amount of the advances from the trust fund when the 
past due payment is received. However, this section does not 
authorize the broker, servicing agent, or any other person to issue, 
or to engage in any practice constituting, any guarantee or to engage 
in the practice of advancing payments on behalf of the borrower. 

(3) If the broker, directly or through an affiliate, is the servicing 
agent for notes or interests sold pursuant to this section upon which 
the payments due during any period of three consecutive months in 
the aggregate exceed one hundred twenty-five thousand dollars 
($125,000) or the number of persons entitled to the payments 
exceeds 120, the trust account or accounts of that broker or affiliate 
shall be inspected by an independent certified public accountant at 
no Jess than three-month intervals during the time the volume is 
maintained. Within 30 days after the close of the period for which the 
review is made, the report of tl1e accountant shall be forwarded as 
provided in paragraph (5) of subdivision (i). If the broker is required 
to file an annual report pursuant to subdivision (n) or Section 102322, 
the quarterly report pursuant to this subdivision need not he filed for 
tl1e last quarter of the year for which the annual report is made. For 
the purposes of this subdivision, an affiliate of a broker is any person 
controlled by, controlling, or under common control.with the broker. 

( 4) Unless the servicing agent will receive notice pursuant to 
Section 2924b of the Civil Code, tl1e servicing agent shall file a request 
for notice of default upon any prior encumbrances and promptly 
notify the purchasers or lenders of any default on the prior 
encumbrances or on the note or notes subject to the servicing 
agreement 

(5) The servicing agent shall promptly forward copies of 1he 
following to each purchaser or lender: 

(A) Any notice of trustee sale filed on behalf of the purchasers or 
lenders. 

(B) Any request for reconveyance of the deed of trust received on 
behalf of the purchasers or lenders. 

0() The broker shall disclose in writing to each purchaser or 
lender the material facts concerning the transaction on a. disclosure 
form adopted or approved by the commissioner pursuant to Section 
l 0232.5, subject to the following: 

(1) The disclosure form shall include a description of the terms 
upon which the note and deed of trust are being sold, including the 
terms of the undivided interests being offered 1herein, including the 
following: 

(A) In the case of the sale of an existing note: 
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(i) The aggregate sale price of the note. 
(ii) The percent of the premium over or discount from the 

principal balance plus accrued but unpaid interest. 
(iii) The effective rate of return to fue purchasers if the note is 

paid according to its terms. 
(iv) Tne name and address of the escrow holder for the 

transaction. 
(v) A description of, and the estimated amount of, each cost 

payable by the seller in connection wifu the sale and a description of, 
rnd the estimated amount of, each cost payable by the purchasers in 
connection wifu the sale. 

(B) In the case of the origination of a note: 
(i) The name and address of the escrow holder for the transaction. 
(ii) The anticipated closing date. 
(iii) A description of, nnd fue estimated amount of, each cost 

payable by the borrower in connection with the loan nnd a 
description of, and the estimated amotmt of, each cost payable by the 
lenders in connection with the loan. 

(2) A copy of the written statement or infonnation contained 
therein, as required by paragraph (2) of subdivision (g), shall be 
included in the disclosure form. 

(3) Any interest of the broker or affiliate in the transaction, as 
described in subdivision (d), shall be included with the disclosure 
form. 

( 4) ·when the particular circumstances of a transaction make 
information not specified in the disclosure form material or essential 
to keep the information provided in the form from being misleading, 
and the oilier information is known to the broker, fue other 
information shall also be provided by the broker. 

(/) The broker or servicing agent shall furnish any purchaser of a 
note or interest, upon request, with· the names and addresses of the 
purchasers of the otber notes or interests in 1hc loan. 

(m) No agreement in connection with a trnnsaction covered by 
this section shall grant to the real estate broker, the servicing agent, 
or any affiliate of 1he broker or agent the option or election to acquire 
1he interests of the purchasers or lenders or to acquire the real 
property securing the interests. This subdivision shall not prohibit the 
broker or affiliate from acquiring the interests, wi1h the consent of 
1he purchasers or lenders whose interests are being purchased, or the 
property, with the consent of the purchasers or lenders, if the consent 
is given at the time of the acquisition. . . _ 

(n) Each broker who conducts transactions under this section and 
meets the criteria of paragraph (3) of subdivision (j) shall file with 
t11e commissioner an annual report of a review of its trust account. 
The report shall he prepared and filed io accordance with subdivision 
(a) of Section I 0232.2 and the rules and procedures 1hereunder of the 
commissioner. That report shall cover the broker's transactions 
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under this section and, if ilie broker also meets fue threshold criteria 
set forth in Section 10232, fue broker's transactions subject to fuat 
section shall be included as well. 

(o) Each broker conducting transactions pursuant to fuis section 
who meets the criteria of paragraph (3) of subdivision Ul shall file 
with the commissioner a report of the transactions iliat is prepared 
in accordance wiili subdivision (c) of Section 10232.2. If the broker 
also meets the threshold criteria of Section 10232, the report shall 
include the transactions subject to that section a5 well. This report 
shall be confidential pursuant to subdivision (fJ of Section 10232.2. 

(p) The jurisdiction of the Commissioner of Corporations under 
the Corporate Securities Law of 1968 shall be neither limited nor 
expanded by this section. Nothing in this section shall be construed 
to supersede or restrict the application of the Corporate Securities 
Law of 1968. A transaction under this section shall not be construed 
to be a transaction involving the issuance of securities subject to 
authorization by the Real Estate Commissioner under subdivision 
(e) of Section 251 00 of the Corporations Code. 

(q) Nothing in this section shall be construed to change the 
agency relationships between the parties where they exist or limit in 
any manner the fiduciary duty of brokers to borrowers, lenders, and 
purchasers of notes or interests in transactions subject to this section. 

SEC. 9. Section 10232 of the Business and Professions Code is 
amended to read: 

I 0232. (a) Except as otberv.~se expressly provided, Sections 
I 0232.2, 10232.25, I 0233, and 10236.6 are applicable to every real 
estate broker who intends or reasonably expects in a successive 12 
months to do any of the following: 

(1) Negotiate a combination of 10 or more of the following 
transactions pursuant to subdivision (d) or (e) of Section 10131 or 
Section I 0 131.1 in an aggregate amount of more than one million 
dollars ($1,000,000): 

(A) Loans secured directly or collaterally by liens on real property 
or on business opportunities as agent for another or others. 

(B) Sales or exchanges of real property sales contracts or 
promissory notes secured directly or collaterally by liens on real 
property or on business opportunities as agent for another or others. 

(C) Sales or exchanges of real property sales contracts or 
promissory notes secured directly or collaterally by liens on real 
property as the ov.'!ler of those notes or contracts. 

(2) Make collections of payments in an aggregate amount of two 
hundred fifty thousand dollars ($250,000) or more on behalf of 
owners of promissory notes secured directly or collaterally by liens 
on real property, owners of real property sales contracts, or· both. 

(3) Make collections of payments in an aggregate amount of two 
hundred fifty thousand dollars ($250,000) or more on behalf of 
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obligors of promissory notes secured directly or collaterally by liens 
on real property, lenders of real property sales contracts, or both. 

Persons under co=on management, direction, or control in 
conducting the activities enumerated above shall be considered as 
one person for the purpose of applying the above criteria. 

(b) The negotiation of a combination of two or more new loans 
and sales or exchanges of existing promissory notes and real property 
sales contracts of an aggregate amount of more than two hundred 
fifty thousand dollars ($250,000) in any three successive months or a 
combination of five or more new loans and sales or exchanges of 
existing promissory notes and real property sales contracts of an 
aggregate amount of more than five hundred thousand dollars 
($500,000) in any successive six months shall create a rebuttable 
presumption that the broker intends to negotiate new loans and sales 
and exchanges of an aggregate amount that will meet the criteria of 
subdivision (a), 

(c) In determining the applicability of Sections 10232.2, 10232.25, 
10233, and 10236.6, loans or sales negotiated by a broker, or for which 
a broker collects payments or provides other servicing for the owner 
of the note or contract, shall not be counted in determining whether 
the broker meets the criteria of subdivisions (a) and (b) if any of the 
following apply: 

(I) The lender or purchaser is any of the following: 
(A) The Federal National Mortgage Association, the Government 

National Mortgage Association, the Federal Home Loan Mortgage 
Corporation, the Federal Housing Administration, and the United 
States Department of Veterans Affairs. 

(B) A bank or subsidiary thereof, bank holding company or 
subsidiary thereof, trust company, savings bani< or savings and loan 
association or subsidiary thereof, savings bank or savings association 
holding company or subsidiary thereof, credit union, industrial bank 
or industrial loan company, commercial finance lender, ]Jersonal 
property broker, consumer finance lender, or insurer doing business 
under the authority of, and in accordance with, the laws of this state, 
any other state, or the United States relating to banks, trust 
companies, savings banks or savings associations, credit unions, 
industrial banks or industrial loan companies, commercial finance 
lenders, or insurers, as evidenced by a license, certificate, or charter 
issued by the United States or a state, district, territory, or 
commonwealth of the United States. 

(C)· Trustees of a ·pension, profit-sharing, or welfare fund, if the 
pension, profit-sharing, or welfare fund bas n net worth of not less 
than fifteen million dollars ($15,000,000). 

(D) A corporation with outstanding securities registered under 
Section 12 of the Securities Exchange Act of 1934 or a wholly owned 
subsidiary of that corporation. 
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(E) A syndication or other combination of any of the entities 
specified in subparagraph (A), (B), (C), or (D) that is organized to 
purchase the promissory note. 

(F) The California Housing Finance Agency or a local housing 
fmance agency organized under the Health and Safety Code. 

(G) A licensed residential mortgage lender or servicer acting 
under the aut.boriiy of that license. 

(H) An institutional investor that issues mortgage-backed 
securities, as specified in paragraph (ll) of subdivision (i) of Section 
50003 of the Financial Code. 

(I) A licensed real estate broker selling all or part of the loan, fue 
note, or fue contract to a lender or purchaser specified in 
subparagraphs (A) to (H), inclusive. 

(2) The loan or sale is negotiated, or fue loan or contract is being 
serviced for the owner, under authority of a permit issued pun;uant 
to applicable provisions of the Corporate Securities Law of 1968 
(Division 1 (commencing with Section 25000) of Title 4 of the 
Corporations Code). 

(3) The tnansaction is subject to the requirements of Article 3 
(commencing with Section 2956) of Chapter 2 of Title 14 of Part 4 of 
Division 3 of the Civil Code. 

(d) If two or more real estate brokers who are not under common 
management, direction, or control cooperate in fue negotiation of a 
loan or the sale or exchange of a promissory note or real property sales 
contract and share in the compensation for their services, the dollar 
amount of the tnansaction shall be allocated according to the ratio 
that the compensation received by each broker bears to· the total 
compensation received by all brokers for their services in negotiating 
the loan or sale or exchange. 

(e) A real estate broker who meets any of the criteria of 
subdivision (a) or (b) shall notify the department in writing within 
30 days after that detennination is made. 

SEC. 10. Section 11018.12 of the Business and Professions Code is 
amended to read: 

ll 018.12. (a) The commissioner may issue a conditional public 
report for a subdivision specified in Section 11004.5 if the 
requrrernents of subdivision (e) are met, all deficiencies and 
substantive inadequacies in fue documents that are required to make 
an application for a fmal public report for the subdivision 
substantially complete have been corrected, the material elements 
of tl1e setup of 1he offering to be made under the aut.bority of the 
conditional public report have been established, and all 
requirements for the issuance of a public report set forth in the 
regulations of fue commissioner have been satisfied, except for one 
or more of the following requirements, as applicable: 

(I) A final map has not been recorded. 
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(2) A condominium plan pursuant to subdivision (e) of Section 
1351 of the Civil Code has not been recorded. 

(3) A declaration of covenants, conditions, and restnctmns 
pursuant to Section 1353 of the Civil Code has not been recorded. 

( 4) A declaration of annexation bas not been recorded. 
(5) A recorded subordination of existing liens to the declaration 

of covenants, conditions, and reslrictions or declaration of 
annexation, or escrow instructions to effect recordation prior to the 
first sale, are Jacking. 

(6) Filed articles of incorporation are lacking. 
(7) A current preliminary report of a licensed title insurance 

company issued after filing of the final map and recording of the 
declaration covering all subdivision interests to be included in the 
public report has not been provided. 

(8) Other requirements the COIDIDlSSIOner determines are likely 
to be timely satisfied by the applicant, notwithstanding the fact that 
the failure to meet these requirements makes the application 
qualitatively incomplete. 

(b) The commissioner may issue a conditional public report for a 
subdivision not referred to or specified in Section ll 000.1 or II 004.5 
if fue requirements of subdivision (e) are met, all deficiencies and 
substantive inadequacies in the documents that are required to make 
an application for a fmal public report for tbe subdivision 
substantially complete have been corrected, the material elements 
of the setup of the offering to be made under the authority of the 
conditional public report have been established, and all 
requirements for issuance of a public report set forth in the 
regulations of the commissioner have been satisfied, except for one 
or more of the following requirements, as applicable: 

(I) A final map has not been recorded. 
(2) A declaration of covenants, conditions, and restrictions bas not 

been recorded. 
(3) A current preliminary report of a licensed title insurance 

company issued nflcr filing of the final map and recording of the 
declaration covering all subdivision interests to be included in fue 
public report has not been provided. 

(4) Other requirements the comnuss10ner determines are likely 
to be timely satisfied by the applicant, notwithstanding the fact that 
the failure to meet these requirements makes the application 
qualitatively incomplete. 

(c) A decision by the commissioner to not issue a conditional· 
public report shall be noticed in writing to the applicant v.~thin five 
business days and that notice shall specifically state the reasons why 
the report is not being issued. 

(d) Notwithstanding the provisions of Section 110 18.2, a person 
may sell or lease, or offer for sale or lease, lots or parcels in a 
subdivision pursuant to a conditional public report if, as a condition 
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of the sale or lease or offer for sale or lease, delivery of legal title or 
other interest contracted for will not take pluce until issuance of a 
public report and provided that the requirements of subdivision (e) 
are met. 

(e) (!) Evidence shall be supplied that all purchase money will 
be deposited in compliance with subdivision (a) of Section 11013.2 or 
subdivision (a) of Section I 1013.4, and in the case of a subdivision 
referred to in subdivision (a) of this section, evidence shaH be given 
of compliance with paragraphs (1) and (2) of subdivision (a) of 
Section 11018.5. 

(2) A description of the nature of the transaction shall be supplied. 
(3) Provision shaH be made for the return of the entire sum of 

money paid or advanced by the purchaser if a subdivision public 
report has not been issued within six months of the date of issuance 
of the conditional public report or tlm purchaser is dissatisfied with 
the public report because of a change pursuant to Section 11012. 

(f) A subdivider, principal, or hls or her agent shaH provide a 
prospective purchaser a copy of the conditional public report and a 
written statement including all of the following: 

(l) Specification of the infonnation required for issuance of a 
public report. 

(2) Specification of the information required in the public report 
that is not available in the conditional public report, along with a 
statement of the reasons why that infom1ation is not available at the 
time of issuance of the conditional public report. 

(3) A statement that no person acting as a principal or agent shall 
sell or lease, or offer for sale or lease, lots or parcels in a subdivision 
for which a conditional public report has been issued except as 
provided in this article. 

(4) Specification of the requirements of subdivision (e). 
(g) Tne prospec!i ve purchaser shall sign a receipt ihat he or she 

has received and has read the conditional public report and the 
written statement provided pursuant to subdivision (f). 

(h) The term of a conditional public report shall not exceed six 
months, and may be renewed for one additional teon of six months 
if the commissioner determines that the requirements for issuance 
of a publ.ic report are likely to be satisfied during the renewal term. 

SEC. I I. Section 17539.15 of the Business and Professions Code is 
amended to read: · 

17539.15. (a) Solicitation materials comammg sweepstal<es entry 
materials shall not represent, takirig into account ihe context in 
whlch the representation is made, including, without limitation, 
emphasis, print, size, color, location, and presentation of the 
representation and any qualifying language, that a person is a winner 
or has alrendy won a prize unless that person has in fact won a prize. 
If the representation is made on or visible through the mailing 
envelope containing the sweepstakes materials, the context in which 
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the representation is to be considered, including any qualifYing 
language, shall be limited to what appears on, appears from, or is 
visible through the mailing envelope. 

(b) Solicitation materials containing sweepstakes entry materials 
shall include a prominent statement of the no-purchase-necessary 
message, in readily understandable terms, m the official rules 
included in those solicitation materials and, if the official rules do not 
appear thereon, on the entry-order device included in those 
solicitation materials. The no-purchase-necessary message included 
in the official rules shall be set out in a separate paragraph in the 
official rules and be printed in capital letters in contrasting rypeface 
not smaller than the largest rypeface used in the text of the official 
rules. 

(c) Sweepstakes entries not accompanied by an order for products 
or services shall not be subjected to any disability or disadvantage in 
the winner selection process to which an entry accompanied by an 
order for products or services would not be subject. 

(d) Sweepstakes materials containing sweepstakes entry 
materials shall not represent that an entry in the promotional 
sweepstal,es accompanied by an order for products or services will 
be eligible to receive additional prizes or be more likely to win than 
au entry not accompanied by an order for products or services or fuat 
an entry not accompanied by an order for products or services will 
have a reduced chance of winning a prize in the promotional 
sweepstakes. 

(e) For purposes of this section: 
(!) "No-purchase-necessary message" means a statement to the 

effect that no purchase is necessary as a condition of entering the 
promotional sweepstakes. 

(2) "Official rules" means the formal printed statement, however 
designated, of the rules for the promotional sweepstakes appearing 
in the solicitation materials. The official rules shall be prominently 
identified and all references thereto in any solicitation materials shall 
consistently use the designation for the official rules that appears in 
those materials. Each sweepstakes solicitation shall contain a copy of 
the official rules. 

SEC. 12. Section 17550.14 of the Business and Professions Code is 
amended to read: 

17550.14. (a) The seller of travel has an obligation either to 
provide the air or sea transportation or travel services purchased by 
the passenger or to make a refund as provided by this section. The 
seller of rravel shall return to the passenger all moneys paid for air 
or sea transportation or rravel services not actually provided to the 
passenger, within either of the following periods, whichever is 
earlier: 

(1) Thirty days from one of the following dates: 
(A) The scheduled date of departure. 
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(B) The day the passenger requests a refund. 
(C) The day of cancellation by the seller of travel. 
(2) Three days from the day the seller of travel is first unable to 

provide the air or sea transportation or travel services. 
All used in this section, "unable to provide" includes, but is not 

lirnited to, any day on which the passenger's funds are not in the trust 
account required by Section 17550.15 and subdivision (g) of Section 
I 7750.21 or the funds necessary to provide the passenger's 
transportation or travel services have been disbursed other than as 
allowed by Section 17550.15 or subdivision (a) of Section 17550.16. 

(b) If the seller of travel has disbursed the passenger's f1lllds 
pursuant to paragraph (1), (2), (3), or (4) of subdivision (c) of 
Section 17550.15, the seller of travel may, instead of providing a 
refund, provide to the passenger a . written statement accompanied 
by hank records establishing that the passenger's funds were 
disbursed as required by those provisions and, if disbursed to a seller 
of travel, proof of current registration of that seller of traveL A seller 
of travel who is exempt from the requirements of Section 17550.15 
pursuant to subdivision (a) of Section 17550.16 and who is in 
compliance with subdivision (a) of Section 17550.16 may comply with 
this section by maintaining and prov10mg to the passenger 
documentary proof of disbursement in compliance with subdivision 
(a) of Section 17550.16, and proof of current registration of the seller 
of travel to whom the funds were disbursed, which registration shall 
note that the registered seller of travel either has· a trust account in 
compliance with Section 17550.15, or is exempt from the 
requirements of Section 17550.15 pursuant to subdivision (b) or (c) 
of Section 17550.16. 

(c) If terms and conditions relating to a refund upon cancellation 
by the passenger have been disclosed and agreed to by the passenger 
and the passenger elects to cancel fnr any reason other than a seller 
of travel being unable to provide the air or sea transportation or 
trnvel services purchased, the making of a refund in accordance with 
those terms and conditions shall be deemed to ·constitute compliance 
with this section. 

(d) Any matl.-tial misrepresentation by the seller of travel shall be 
deemed to be a violation of this article and cancellation bv the seller 
oftrave1, necessitating a refund as required by subdivision (a). . 

SEC. 13. Section 17550.16 of the Business and Professions Code is 
amended to read: .. 

17550.16. (a) A seller of travel is exempt from the requirements 
of subdivisions (a) to (f), inclusive, of Section 17550.15 for all 
transactions in which the seller of travel is in compliance with 
paragraphs (I) to (6), inclusive, ar with paragraph (7). 

( 1) The seller of travel sells, provides, furnishes; contracts for, or 
arranges air or sea transportation in transactions with persons in 
California, only from locations in California, and the air or sea 
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transponation or travel services are to be furnished by (A) a 
registered seller of travel that is in compliance with this article and 
Article 2.7 (commencing with Section 17550.35) or (B) an air or sea 
carrier. 

(2) The seller of travel forwards the passenger's funds, without 
offsetting or reducing the amount forwarded by any antounts due or 
claimed in connection with any other transaction, to (A) the provider 
of the transportation or travel services, (B) the Airlines Reponing 
Corporation, (C) the trust account identified in the registration of 
the seller of travel to whom the funds are forwarded, , or (D) a 
registered seller of travel whose registration states that the registered 
seller is exempt purouant to subdivision (b) or (e) from the 
requirements of Section 17550.15, and the seller of travel who 
forwards funds pursuant to subparagraph (C) or (D) obtains and 
keeps a copy of the registration referred to in subparagraph (C) or 
(D). 

(3) The seller of travel is an officially appointed agent in good 
standing of the Airlines Reporting Corporation and the air 
transportation, if any, is sold to the passenger pursuant to that agency 
appointment. 

(4) The seller of travel has been in business under the sante 
ownership for a period of tlrree years, unless acquired or formed by 
a registered seller of travel that has been in business under the same 
ownership for a period of three years. For the purposes of this 
paragraph, the following shall not constiTute a change in ownership: 

(A) Any structural change involving a change in the type of entity, 
such as from a corporation to a partnership, and not involving the 
ad clition of any new, underlying ownership interest. 

(B) The deletion of any owner or ownership interest. 
(5) The seller of travel sells, provides, furnishes, contracts for, or 

arranges air or sea transportation or travel services only at retail 
directly to the general public and not through any other seller of 
travel, all of which air or sea transportation and travel services ore to 
be furnished by other, unrelated providers or sellers of travel. 

(6) The seller of travel is in compliance with the requirements of 
Section 17550.20 and Article 2.7 (co=encing with Section 
17550.35). Any seller of travel seeking to qualify for this exemption 
shall provide all information necessary for the Attorney General or 
his or her delegate to determine that the seller of travel meets the 
criteria set forth in paragraphs (l) to (6), inclusive. 

(7) A seller of travel in a transaction where the air or sea 
transportation or travel services are furnished by a business entity 
that (A) is located and providing transportation or travel services 
outside of the United States and (B) is not in compliance with the 
provisions of this article is exempt from the requirements of Section 
17550.15 for that transaction if the seller of travel obtains each 
passenger's written aclmowledgrnent of receiving, prior to making 
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any payment, a clear, conspicuous, and complete written disclosure 
that the provider of transportation or travel services is not in 
compliance with the Seller of Travel Law and the transaction is not 
covered by the Travel Consumer Restitution Fund, and of the 
attendant risks and consequences thereof. 

(8) If the Attorney General or his or her delegate finds, pursuant 
to Section 17550.52, that the Travel Consumer Restitution 
Corporation has failed or ceased to operate, a seller of travel who was 
a participant in tlle Travel Consumer Restitution Fund shall no 
longer be exempt from compliance witll the requirements of Section 
17550.15 and 17550.17. 

If Article 2.7 (commencing with Section 17550.35) ceases to 
operate for any reason, including, but not limited to, repeal pursuant 
to Section 17 550.59, no seller of travel shall be exempt from 
compliance with the requirements of Sections 17550.15 and I 7550.17 
unless in compliance with subdivision (b) or (c). 

(b) A seller of travel who is a participant, with respect to all sales 
of air or sea transponation and travel services, in a Consumer 
Protection Deposit Plan that meets the criteria of paragraphs (I) to 
(3), inclusive, and who complies with paragraph (4) need not comply 
with Section 17550.15. 

(l) The plan is operated and administered by an entity who 
demonstrates to the satisfaction of the Attorney General or his or her 
delegate that the operating and administering entity is competent 
and reliable and that the plan will achieve fully the purposes and 
objectives of this article. Each approved plan shall include provisions 
requiring that each participating seller of travel (A) has been 
engaged in business as a seller of travel in the United States under the 
same ownership for not less than three years, unless acquired or 
formed by a seller of travel already participating and in good standing 
in the plan, and (B) has deposited with the administrator of the plan 
a minimum of one million dollars ($1,000,000) in security in the form 
of a bond, letter of credit, or certificate of deposit, which security shall 
be (i) in favor solely of the plan, (ii) held by the plan pursuant to the 
terms of the plan, (iii) used solely to refund passenger payments or 
deposits or to complete tours, and (iv) payable solely in the event 
that (I) the seller of travel fails to refund passenger payments or 
deposits due as a result of the bankruptcy, irtsolvency, or cessation of 
operations of the seller of travel or after the cancellation or material 
failure by the seller of travel to complete performance of the 
passenger's transportation or travel services or (II) the seller of travel 
fails to replace the security \vith another meeting the criteria set forth 
in subparagraph (B) no later than 30 days prior to its expiration. 

(2) Claims filed against the Consumer Protection Deposit Plan are 
decided within 45 days of receipt and paid within 30 days of decision. 

(3) The Consumer Protection Deposit Plan · bas been reviewed 
and approved in writing by the Attorney General or his or her 
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delegate as meeting the criteria set forth above, including a finding 
that the plan v.~ll effectuate the purposes of this article. Should the 
approved phm cease to provide the consliiller protections set forth 
in paragraph (1), the Attorney General or his or her delegate shall 
revoke his or her approval immediately. Upon that revocation, the 
seller of travel shall no longer be exempt from compliance with the 
requirements of Sections 17550.15 and 17550.17. 

(4) Any participant in a Consumer Protection Deposit Plan 
seeking to qualify for this exemption shall provide all information 
necessary for the Attorney General or his or her delegate to 
deterrn.ine (A) that the Consumer Protection Deposit Plan in which 
the seller of travel is a panicipant meets the criteria set forth in 
paragraphs (1 ), (2), and (3), (B) that the seller of travel is a 
pnnicipant in full wmpliance with the terms and conditions of an 
approved consumer protection deposit plan, and (C) provide a 
written agreement from the authorized representative of the 
Consumer Protection Deposit Plan in which the plan administrator 
agrees to give the office of ihe Attorney General, .ConslJI1ler Law 
Section, immediate written and telephonic notice in the · event of 
termination of the seller of travel's participation in the plan. 

(c) A seller of travel who utilizes for all transactions o Consumer 
Protection Escrow Plan which meets the criteria of paragraphs (1) 
to (6), inclusive, and who complies with paragraph (7) is exempt 
from the requirements of Section 175 50.15. 

(1) The plan is operated and administered as escrow holder by a 
federally insured bank that demonstrates to the Attorney General or 
his or her delegate that the manner in which it will administer the 
plan will be consistent with the purposes of this article. Each 
approved escrow plan shall include provisions requiring that all air 
tickets sold by pnnicipants in the plan be issued through the Airlines 
Reporting Corporation 

(2) All funds delivered to the escrow bolder, by cash, check, 
charge card, or otherwise, are held and disbursed by the escrow 
holder for the benefit of, and to protect the interests of, the 
passenger. 

(3) All funds are separately accounted for by booking number and 
passenger name. 

(4) Claims ·filed against the escrow plan are decided within 45 days 
of receipt and paid within 30 days of decision. 

(5) All passenger funds are to be delivered to the escrow holder 
as required by Section 17550.15. 

(6) The Cons!DTier Protection Escrow Plan has been reviewed 
and approved in writing by the Attorney General or his or her 
delegate as meeting the criteria set forth herein, including a finding 
that the plan will effectuate the purposes and objectives of this 
article. Should the approved plan cease to provide the consumer 
protections set forth in paragraphs (1) to (5), inclusive, the Attorney 
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General or his or her delegate shall revoke his or her approval of the 
plan immediately. Upon that revocation, the seller of travel shall no 
longer be exempt from compliance with the requirements of 
Sections 17550.15 and 17550.17. 

(7) Any participant in u consumer protection plan seeking to 
qualify for this exemption shall provide all information necessary for 
the Attorney General. or his or her delegate to (A) determine that the 
Consumer Protection Escrow Plan in which the seller of travel is a 
panicipant meets the criteria set forth in paragraphs (1) to (6), 
inclusive, (B) determine that the seller of travel is a participant in full 
compliance with the terms and conditions of an approved Consumer 
Protection Escrow Plan, and (C) provide a written agreement from 
the authorized representative of the Consumer Protection Escrow 
Plan in which the plan administrator agrees to give the office of the 
Attorney General, Consumer Law Section, immediate written and 
telephonic notice in the event of termination of the seller of travel's 
participation in the plan. 

SEC. 14. Section 17550.23 of the Business and Professions Code is 
amended to read: 

17550.23. (a) The Travel Consumer Restitution Corporation 
shall notify the office of the Attorney General whenever a seller of 
travel with its principal place of business in California, which does 
business with persons located in California, is in compliance with 
Article 2.7 (commencing with Section 17550.35). 

(b) A registration application for a seller of travel who does not or 
intends not to comply with the requirements of Section 17550.15 
because the seller of travel claims to meet the requirements of 
subdivision (b) of Section 17550.16 shall be accompanied by evidence 
that the seller of travel is a participant in a Constnner Protection 
Deposit Plan tbat meets the criteria set forth in subdivision (b) of 
Section 17550.16. 

(c) A registration application for a seller of travel who does not or 
intends not to comply with the requirements of Section 17550.15 
because the seller of travel claims to meet the requirements of 
subdivision (c) of Section 17550.16 shall be accompanied by evidence 
that the seller of travel is a participant in ·a Constnner Protection 
Escrow Plan that meets the criteria set forth in subdivision (c) of 
Section 17550.16. 

SEC. 15. Section 17550.41 of the Business and Professions Code is 
amended to read: 

17550.41. (a) The Board of Directors of the Travel Consumer 
Rer;titution Corporation shall be composed of six directors, as follows: 

(1) One public consumer represenmtive member appointed by 
the Director of Consumer Affairs. 

(2) One employee of the Department of Jur;tice, assigned by the 
office of the Attorney General, who shall serve as an ex officio, 
nonvoting member. 
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(3) Four directors who are participants in the Truvel Consumer 
Restitution Fund. 

(b) The director appointed pursuant to paragraph (1) of 
subdivision (a) shall serve until the appointment is revoked or 
another appointment is made, or until1he director resigns. 

(c) (1) Participant directors shall be elected by a balloting of all 
participants in the Travel Consumer Restitution Fund in an election 
to be conducted by the Travel Consumer Restitution Corporation in 
February of each year. Participant directors shall be elected to serve 
two-year terms, with two of 1he four participant directors being 
elected each year to staggered two-year terms. 

(2) The Travel Consumer Restitution Corporation shall adopt 
bylaw provtstons setting forth procedures for 1he nomination, 
qualifications, and election of the four participant directors, 
consistent with this section. 

(3) A director who does not qualify to be a participant or who 
otherwise becomes LIDable to serve shall not contmue to serve as 
director. The board of 1he Travel Consumer Restitution Corporation 
shall adopt rules setting forth the procedures to determine that a 
director is no longer able to serve as a director and for 1he board to 
elect a successor to serve as director until the next election. 

SEC. 16. Section 19950.2 of the Business and Professions Code is 
amended to read: 

19950.2. (a) On and after the effective date of this chapter, 
neither 1he governing body nor the electors of a coLIDty, city, or city 
and county that has not authorized legal gaming within its 
boundaries prior to January l, 1996, shall authorize legal gaming. 

(b) No ordinance in effect on January l, 1996, that authorizes legal 
gaming within a city, county, or city and county may be amended to 
expand gaming in that jurisdiction beyond that pei!Tiitted on January 
I, 1996. 

(c) Except as provided in subdivision (d), this section shall remain 
operative only until January 1, 2001. 

(d) With respect to Alameda, Contra Costa, Los Angeles, San 
Mateo, and Santa Clara Counties only, due to the over-concentration 
of gambling establishments in those counties, this section shall 
remain operative with respect to those counties until January I, 2003, 
and as of that date is repealed. 

SEC. 17. Section 21701.1 of 1he Business and Professions Code is 
amended to read: 

2170Ll. (a) The owner or operator of a self-service· storage 
facility or a household goods carrier, may, for a fee, transpon 
individual storage containers to and from a self-service storuge 
facility that he or she owns or operates. This transportation activity, 
whether performed by an owner, operator, or carrier, shall not be 
deemed transportation for compensation or hire as a business of used 
household goods and is not subject to regulation under Chapter 7 
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(commencing with Section 5101) of Division 2 of the Public Utilities 
Code, provided that all of the following requirements nrc met: 

( 1) TI1e fee charged (A) to deliver an empty individual storage 
container to a customer and to transport the loaded container to a 
self-service storage facility or (B) to return a loaded individual 
storage container from a self-service storage facility to the customer 
does not exceed one hundred dollars {$1 00). 

(2) The owner, operator, or carrier, or any affiliate of the owner, 
operator, or carrier, does not load, pack, or otherwise handle the 
contents of the container, 

(3) The owner, opermnr, or carrier is regiSlered under Chapter 2 
(commencing with Section 34620) of Division 14.85 of the Vehicle 
Code or holds a permit under Chapter 7 (commencing with Section 
5101) of Division 2 of the Public Utilities Code. 

( 4) The owner, operator, or carrier has procured and maintained 
cargo insurance in the amount of at least twenty thousand dollars 
($20,000) per shipment. Proof of cargo insurance coverage shall be 
maintained on file and presented to the Department of Motor 
Vehicles or Public Utilities Commission upon written request. 

(5) The owner, operator, or carrier shall disclose to the customer 
in advance 1he following information regarding the container 
trnnsfer service offered, in a written document separate from others 
furnished at fue time of disclosure: 

(A) A detailed description of the transfer service, including a 
commitment to use its best efforts to place the container in an 
appropriate location designated by the customer. 

(B) The dimensions and construction of the individual storage 
containers used. 

(C) The unit charge, if any, for the container trimsfer service that 
is in addition to the storage charge or any other fees under the rental 
agreement. 

(D) The availability of delivery or pickup by the customer of his 
or her goods at tlle self-service storage facility. 

(E) The maximum allowable distance, measured from the 
self-service storage facility, for the initial pickup and final delivery of 
the loaded container. 

(F) The precise terms of the company's right to move a container 
from the initial storage location at its own discretion and a statement 
fuat the customer will not be required to pay additional charges with 
respect to that transfer. 

(G) Conspicuous disclosure in bold text of the allocation of 
responsibility for the risk of loss or damage to the customer's goods, 
including any disclaimer of the company's liability, and the 
procedure for presenting any claim regarding loss or damage to the 
company. 

The disclosure of terms and conditions required by this subdivision, 
and the rental agreement, shall be received by the customer a 
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nurumum of 72 hours prior to delivery of the empty individual 
storage container; however, the customer may, in writing, knowingly 
and voluntarily waive that receipt. The company shall record in 
writing, ·and retain for a period of at least six months after the end of 
the rental, the time and method of delivery of the information, any 
waiver made by the customet, and the times and dates of initial 
pickup and redelivery of the containerized goods. 

(6) No later than the time the CtDpty individual storage container 
is delivered to the customer, the company shall provide the customer 
with an informational brochure containing the following information 
about loading the container: 

(A) Packing and loading tips to minimize damage in transit. 
(B) A suggestion that the customer make an inventory of the 

items as they are loaded and keep any other record (for example, 
photograpb.s or videotape) that may assist in any subsequent claims 
processing. 

(C) A list of items that are impermissible to pack in the container 
(for ex amp 1 e, flarnmab le items). 

(D) A list of items that are not recommended to be packed in light 
of foreseeable hazards inherent in the company's handling of the 
containers and in light of any limitation of liability contained in the 
rental agreement. 

(b) Pickup and delivery of the individual storage containers shall 
be on a date agreed upon between the customet and the company. 
If the company requires the customer to be physically present at the 
time of pickup, the company shall in fact be. at the customer's 
premises prepared to perform the service not more than four hours 
later than the scheduled time agreed to by the customer and 
company, and in the event of a preventable breach of that obligation 
by the company, the customer shall be entitled to receive a penalty 
of fifty dollars ($50) from the company and to elect rescission of the 
rental agreement without liability. 

(c) No charge shall be assessed with respect to any movement of 
tbe container between self-service storage facilities by the company 
at its own discretion, nor for the delivery of a container to a 
cuStomer's premises if the customer advises the company, at least 24 
hours before the agreed time of container dropoff, orally or in 
writing, that he or she is rescinding the request for service. 

(d) For purposes of fuis chapter, "individual storage container" 
means a container that meets all of the following requirements: 

(!) lt shall be fully enclosed and locked. 
(2) It contains not less than 100 and not more than 1,100 cubic feet. 
(3) It is constructed out of a durable material appropriate for 

repeated use. A box constructed out of cardboard or a similar material 
shall not constitute an individual storage container for purposes of 
this section. 
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(c) Nothing in this section shall be construed to limit the authority 
of the Public Utilities Commission to investi1wte and commence an 
approprim.e enforcement action pursuant to Chapter 7 
(commencing wiU1 Section 5101) of Division 2 of the Public Utilities 
Code against any person transporting household goods in individual 
storage containers in a manner other than that described in this 
section. 

SEC. 18. Section 23104.2 of the Business and Professions Code is 
amended to read: 

23104.2. (a) Subject to the exceptions specified in subdivision 
(b), a retail licensee may return beer to the wholesaler or 
manufacturer from whom the retail licensee purchased the beer, or 
any successor thereto, and the wholesaler, manufacturer, or 
successor thereto may accept that return if the beer is returned in 
exchange for the identical quantity and brand of beer. No wholesaler 
or manufacturer, or any successor thereto, shall accept the return of 
any beer from a retail licensee except when the beer delivered was 
not the brand or size container ordered by the retail licensee or the 
amount delivered was other than the amount ordered, in which case 
the order may he corrected hy the wholesaler or manufacturer who 
sold tl1e beer, or any successor thereto. If a package had been broken 
or otherwise damaged prior to or at the tinae of actual delivery, a 
credit memorandum may be issued for the returned package by the 
wholesaler or manufacturer who sold the beer, or any successor 
thereto, in lieu of exchange for lll1 identical package when the return 
and corrections are completed within 15 days from the date the beer 
was delivered to the retail licensee. 

(b) Notwithstanding suhdivision (a), a wholesaler or 
manufacturer, or any successor thereto, may accept the return of 
beer purchased from that wholesaler, manufacturer, or successor 
thereto, as follows: 

(I) (A) From a seasonal or temporary licensee if at the 
tcm1ination of the period of the license the seasonal or temporary 
licensee has beer remaining unsold, or from lll1 annual licensee 
opernting on a temporary basis if at the termination of the temponrry 
period the annual licensee has beer remaining unsold. 

(B) For purposes of subparagraph (A), an annual licensee shall be 
considered to be operating on a temporary basis if he or she operates 
at seasonal resorts, including summer and winter resorts, or at 
sporting or entertainment facilities, including racetracks, arenas, 
concert halls, and convention centers. · Temporary status shall be 
deemed terminated when operations cease for 15 days or more. No 
wholesaler or manufacturer, or successor thereto, shall accept the 
return of beer from an annual licensee considered to be operating on 
a temporary basis unless the licensee notifies that wholesaler or 
manufacturer, or successor thereto, within 15 days of the date the 
licensee's operations ceased. 
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(2) (A) Subject to subparagraph (B), a wholesaler or 
manufacturer, or any successor thereto, may, with department 
approval, accept the return of a brand of beer discontinued in a 
California market area or a seasonal brand of beer from a retail 
licensee, provided that the beer is exchanged for a quantity of beer 
of a brand produced or sold by the same manufacturer with a value 
no greater than the original sales price to the retail licensee of the 
returned beer. For purposes of this subparagraph, "seasilnal brand of 
beer" means a brand of beer, as defined in Section 23006, that is 
brewed by a manufacturer to commemorate a specific holiday season 
and is so identified by appropriate product packaging and labeling. 

(B) A discontinued brand of beer may not be reintroduced for a 
period of 12 months in the same California market area in which a 
return and exchange of that beer as described in subparagraph (A) 
has taken place. A seasonal brand of beer may not be reintroduced 
for a period of six months in the same California market area in which 
a return and exchange of that beer as described in subparagraph (A) 
has tal<en place. 

SEC. 19. Section 1102.6c of the Civil Code is amended to read: 
11 02.6c. (a) This section shall apply only to any real property 

that is subject to one or more of the following: 
(I) Section 8589.3 of the Government Code. 
(2) Section 8589.4 of the Government Code. 
(3) Section 51183.5 of the Government Code. 
(4) Section 2621.9 of the Public Resources Code. 
(5) Section 2694 of the Public Resources Code. 
(6) Section 4136 of the Public Resources Code. 
(b) 1n addition to the disclosure required pursuant to Section 

II 02.6, the transferor of any real property that is subject to this 
section, or his or her agent, shall deliver to the prospective transferee 
the following natural hazard disclosure statement: 

NATURAL HAZARD DISCLOSURE STATEMENT 

This statement applies to the following property: ---------

The seller and his or her agent(s) disclose the following information 
with the lrnowledge that even though this is not a warranty, pro
spective buyers may rely on this information in deciding whether 
and on what terms to purchase . the subject property. Seller hereby 
authorizes any agent(s) representing any principal(s) in this action 
to provide n copy of this statement to any person or entity in con
nection with any actual or anticipated sale of the property. 
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The following are representations made by 1he seller and his or her 
agent(s) based on 1heir knowledge and maps drawn by the state. 
This information is a disclosure and is not intended to be part of any 
contract between 1l1e buyer and the seller. 

THIS REAL PROPERTY LIES WITI'Im THE FOLLOWING 
FJAZA.RDOUS AREA(S): 

A SPECIAL FLOOD HAZARD AREA (any type Zone "A'' 
or "V") designated by the Federal Emergency Management 
Agency. 

Yes ___ _ No __ _ Do not !mow and 
information not 
available from local 
jurisdiction ___ _ 

AN AREA OF POTENTIAL FLOODING shown on a dam 
failure inundation map pursuant to Section 8589.5 of the 
Government Code. 

Yes ___ _ No __ _ Do not know and 
information not 
available from local 
jurisdiction ___ _ 

A VERY ffiGH FIRE HAZARD SEVERITY ZONE pursuant 
to Section 5ll78 or 51!79 of the Government Code. The 
owner of this property is subject to 1he maintenance 
requirements of Section 51182 of the Government Code. 

Yes ___ _ No __ _ 

A WILDLAND AREA THAT MAY CO:NTAlN 
SUBSTANTIAL FOREST FIRE RISKS AND HAZARDS 
pursuant to Section 4125 of the Public Resources Code. The 
owner of 1his property is subject to the maintenance 
requirements of Section 4291 of the Public Resources Code. 
Additionally, it is not the state's responsibility to provide fire 
protection services to any building or structure located 
within the wildlands unless the Department of Forestry and 
Fire Protection has entered into a cooperative agreement 
with a local agency for those purposes pursuant to Section 
4142 of the Public Resources Code. 
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Yes __ _ No __ _ 

AN EARTHQUAKE FAULT ZONE 
2622 of the Public Resources Code. 

Yes __ _ No __ _ 

pursuBDt to Section 

A SEISMIC HAZARD ZONE pursuant to Section 2696 of the 
Public Resources Code. 

Yes (Landslide Zone) ____ Yes (Liquefaction Zone) __ 

No Map not yet released by 
state __ _ 

THESE HAZARDS MAY LJMIT YOUR ABILITY TO DEVELOP 
THE REAL PROPERTY, TO OBTAIN INSURANCE, OR TO 
RECEIVE ASSISTANCE AFTER A DISASTER. 

THE MAPS ON 'WHICH THESE DISCLOSURES ARE BASED 
ESTIMATE WHERE NATURAL HAZARDS EXIST. THEY ARE 
NOT DEFINITIVE INDICATORS OF WHETHER OR NOT A 
PROPERTY WILL BE AFFECTED BY A NATURAL DISASTER. 
BUYER(S) AND SELLER(S) MAY WlSH TO OBTAIN 
PROFESSIONAL ADVICE REGARDING THOSE HAZARDS 
AND OTHER HAZARDS THAT MAY AFFECT THE 
PROPERTY. 

Seller represents that the infonnation herein is true and correct to 
the best of the seller's knowledge as of the date signed by the seller. 

Signature of Seller ------- Data ------------

Agent represents that the information herein is true and correct to 
the best of the agent's knowledge as of the date signed by the agent. 

Signature of Agent ------- Date ---------

Signature of Agent ------- Date ---------

Buyer represents that he or she has read and understands this 
document. 

Signature of Buyer ------- Data --------
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(c) If an earthquake fault zone, seismic hazard zone, very high fire 
hazard severity zone, or wildland frre nrcu map or accompanying 
information is not of sufficient accuracy or scale that a reasonable 
person can detennine if the subject real property is included in a 
natural hazard area, the seller or seller's agent shall mark "Yes" on 
the Natural Hazard Disclosure Statement. The seller or seller's agent 
may mark "No" on the Natural Hazard Disclosure Statement if he or 
she attaches a report prepared pursuant to subdivision (c) of Section 
1102.4 that verifies the property is not in the hazard zone. Nothing 
in this subdivision is intended to limit or abridge any existing duty of 
the seller or the seller's agents to exercise reasonable care in malting 
a determination under this subdivision. 

(d) The disclosure required pursuant to this section may be 
provided by the seller and seller's agent in the Local Option Real 
Estate Disclosure Statement, provided that the Local Option Real 
Estate Disclosure Statement includes substantially the same 
information and substantially the same warning that is required by 
this section. 

(e) The disclosure required pursuant to this section is only a 
disclosure between the seller, the seller's agent, and the buyer, and 
shall not be used by any other party, including, but not limited to, 
insurance companies, lenders, or governmental agencies, for any 
purpose. 

(f) The specification of items for disclosure in this section does not 
limit or abridge any obligation for disclosure created by any other 
provision of Jaw or that may exist in order to avoid fraud, 
misrepresentation, or deceit in the transfer transaction. 

(g) In any transaction in which a seller has accepted, prior to June 
1, 1998, an offer to purchase, the seller, or his or her agent,' shall be 
deemed to have complied with the requirement of subdivision (b) 
if the seller or agent delivers to the prospective lransferee a 
statement that includes substantially the same information and 
warning as the Natural Hazard Disclosure Statement. 

SEC. 20. Section 1739.7 of the Civil Code is amended to read: 
1739.7. (a) As used in this section: 
(I) "Autographed" means bearing the actual signature of a 

personality signed by that individual's own hand. 
(2) "Coliectible" means an autographed sports item, including, 

but not limited to, a photograph, book, ticket, plaque, sports program, 
trading card, item of sports equipment or clothing, ar other sports 
memorabilia sold or offered for sale in or from this state by a dealer 
to a consumer for five dollars ($5) or more. 

(3) "Consumer" means any natural person who purchases a 
collectible from a dealer for personal, family, or household purposes. 
"Consumer" also includes a prospective purchaser meeting these 
criteria. 
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(4) "Dealer" means a person who is in the business of selling or 
offering for sale collectibles in or from this state, exclusively or 
nonexclusively, or a person who by his or her occupation holds 
himself or herself out as having knowledge or skill peculiar to 
collectibles, or to whom that knowledge or skill may be attributed by 
his or her employment of an agent or other intennediary that by his 
or her occupation holds himself or herself out as having that 
knowledge or skill. "Dealer" includes an auctioneer who sells 
collectibles at a public auction, and also includes persons who are 
consignors or representatives or agents of auctioneers. "Dealer" 
includes a person engaged in a mail order, telephone order, or cable 
television business for the sale of collectibles. 

(5) "Description" means any of the following: 
(A) Any representation in writing, including, but not limited to, 

a representation in an advertisement, brochure, catalog, flyer, 
invoice, sign, or other commercial or promotional material. 

(B) Any om! representation. 
(C) Any representation included in a radio or television broadcast 

to the public in or from this state. 
(6) "Limited edition" means any collectible that meets all of the 

following requirements: 
(A) A company has produced a sp"ecific quantity of a collectible 

and placed it on the open market. 
(B) The producer of the collectible has posted a notice, at its 

primary place of business, that it will provide. any consumer, upon 
request, with a copy of a notice that states the exact number of a 
collectible produced in that series of limited editions. 

(C) The producer makes available, upon request of a consliiiier, 
evidence that the electronic encoding, films, molds, or plates used to 
create the collectible have been destroyed after the specified 
number of collectibles have been produced. 

(D) The sequence number of the collectible and the number of 
the total quantity produced in the limited edition arc printed on the 
collectible. 

(7) "Mint condition" means any collectible sold on the open 
market or through a private transaction that meets all of the 
following requirements: 

(A) The item bas never been circulated, used, or worn. 
(B) The item exhibits little or no sign of aging or degradation 

caused by oxidation or exposure to sunlight as a result of its display. 
(C) The item is otherwise free from creases, blemishes, or marks, 
(8) "Promoter" means a person who arranges, holds, organizes, or 

presents a trade show featuring collectibles, autograph signings, or 
both. 

(9) "Person" means any natural person, partnership, corporation, 
limited liability company, company, trust, association, or other entity, 
however organized. 
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(b) Whenever a dealer, in selling or offering to sell to a consumer 
a collectible in or from this state, provides a description of that 
collectible as being autographed, the dealer shall furnish a certificate 
of authenticity to the consumer at the rime of sale. The certificate of 
authenticity shall be in writing, shall be signed by the dealer or his 
or her authorized agent, and shall specify the date of sale. The 
certificate of authenticity shall be in at least 10-point boldface type 
and shall contain the dealer's true legal name and street address. The 
dealer shall retain a copy of the certificate of authenticity for not less 
than seven years. Each certificate of authenticity shall do all of the 
following: 

(1) Describe the collectible and specify the name of the sports 
personality who autographed it. 

(2) Either specify the purchase price and date of sale or be 
accompanied by a separate invoice setting forth that information. 

(3) Contain an express warranty, which shall be conclusively 
presllilled to be part of the bargain, of the authenticity of the 
collectible. This warranty shall not be negated or limited by reason 
of the lack of words such as "warranty" or "guarantee" or because tlle 
dealer does not have a specific intent or authorization to make the 
warranty or because any statement relevant to the collectible is or 
purportS to be, or is capable of being, merely the dealer's opinion. 

{4) Specify whether the collectible is offered as one of a limited 
edition and, if so, specify (A) how the collectible and edition are 
nliiTibered and (B) the size of the edition and the size of any prior 
or anticipated future edition, if known. If the size of the edition and 
tlle size of any prior or anticipated future edition is not known, tlle 
certificate shall contain an explicit statement to that effect. 

(5) Indicate whether the dealer is surety bonded or is otherwise 
insured to protect the consrnner against errors and omissions of the 
dealer and, if bonded or insured, provide proof thereof. 

(6) Indicate the last four digits of the dealer's resale certificate 
nliiTiber frnm tlle State Board of Equalization. 

(7) Indicate whether the item was autographed in the presence 
of the dealer and specify the date and location of, and the mrrne of 
a witness to, the autograph signing. 

(8) Indicate whether the item was obtained or purchased from a 
third party. If so, indicate the name and address of this third party. 

(9) Include an identifying serial number that corresponds to an 
identifying number printed on the collectible item, if any. The serial 
number shall also be printed on the sales receipt. If the sales receipt 
is printed electronically, the dealer may manually write the serial 
number on the receipt. 

(c) No dealer shall represent an item as a collectible if it was not 
autographed by the sports personality in his or her own hand. 

(d) No dealer sball display or offer for sale a collectible in this state 
unless, at the location where the collectible is offered for sale and in 
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close proximity to the collectible merchandise, there is a conspicuous 
sign that reads as follows: 

"SALE OF AUTOGRAPHED SPORTS MEMORABILIA: AS 
REQUIRED BY LAW, A DEALER \\'1·:10 SELLS TO A CONSUMER 
ANY SPORTS MEMORABILIA DESCRIBED AS BEING 
AUTOGRAPHED MUST PROVIDE A WRITTEN CERTIFICATE 
OF AUTHENTICITY .PJ THE TIME OF SALE. THIS DEALER 
MAY BE SURETY BONDED OR OTHERWISE INSURED TO 
ENSURE THE AUTHENTICITY OF M'Y COLLECTIBLE SOLD 
BY TillS DEALER." 

(e) Any dealer engaged in a mail-order or telephone-order 
business for the sale of collectibles in or from this state: 

(1) Shall include the disclosure specified in subdivision (d), in 
type of conspicuous size, in any written advertisement relating to a 
collectible. 

(2) Shall include in ·each television advertisement relating to a 
collectible the following written on-screen message, which shall he 
prominently displayed, easily readable, and clearly visible for no less 
than five seconds, and which shall he repeated for five seconds once 
during each four-minute segment of the advertisement following the 
initial four minutes: 

"A written certificate of authenticity is provided with each 
autographed collectible, as required by law. This dealer may be 
surety bonded or otherwise insured to ensure the authenticity of any 
collectible sold by this dealer." 

(3) Shall include us part of the oral message of each radio 
advertisement for a collectible the disclosure specified in subdivision 
(d). 

(f) No dealer shall display or offer for sale a collectible in this state 
at any trade show or similar event primorily featuring sales of 
collectibles or other sports memorabilia that offers onsite admission 
ticket sales unless, at encb onsite location where admission tickets are 
sold, there is prominently displayed a specimen example of a 
certificate of auilicmicity. 

(g) Any consumer injured by 1he failure of a dealer to provide a 
certificate of authenticity containing the infoiTnation required by 
iliis section, or by a dealer's furnishing of a certificate of authenticity 
that is false, shall be entitled to recover, in addition to actual damages, 
a civil penalty in an amount equal to I 0 times actual damages, plus 
court costs, reasonable attorney's fees, interest, and expert witness 
fees, if applicable, incUITed by the consumer in the action. The court, 
in its discretion, may award additional damages based on the 
egregiousness of the dealer's conduct. The remedy specified in this 
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section is in addition to, and not in lieu of, any other remedy that may 
be provided by law. 

(h) No person shall represent himself or herself as a dealer in this 
state unless he or she possesses a valid resale certificate number from 
the State Board of Equalization. 

(i) A dealer may be surety bonded or otherwise insured for 
purposes of indemnification against errors and omissions arising from 
the authentication, sale, or resale of collectibles. 

U) Whenever a promoter arranges or organizes a trade show 
featuring collectibles and autograph signings, the promoter shall 
notify, in writing, any dealer who has agreed to purchase or rent 
space .in this trade show what the promoter will do if any laws of this 
state are violated, including the fact that law enforcement officials 
will be contacted when those laws are violated. This notice shall be 
delivered to the dealer, at his or her registered place of business, at 
the time the agreement to purchase space in the trade show is made. 
The following language shall be included in each notice: 

"As a vendor at this collectibles trade show, you are a professional 
representative of this hobby. As a result, you will be required to follow 
the laws of this state, .including laws regarding the sale and display of 
collectibles, as defined in Section 1739.7 of the Civil Code, forged and 
counterfeit collectibles and autographs, and mint and limited edition 
collectibles. If you do not obey the laws, you may be evicted from this 
trade show, be reported to law enforcement, and be held liable for 
a civil penalty of I 0 times the amount of damages." 

SEC. 21. Section 1793.22 of the Civil Code is amended to read: 
1793.22. (a) This section shall be known and may be cited as the 

Tanner Consumer Protection Act. 
(b) It shall be presumed that a reasonable number of attempts 

have been made to conform a new motor vehicle to the applicable 
express warranties if, within one year from delivery to the buyer or 
12,000 miles on the odometer of the vehicle, whichever occurs first, 
either (1) the same nonconformity has been subject to repair four or 
more times by the manufacturer or its agents and the buyer has at 
least once directly notified the manufacturer of the need for the 
repair of the nonconformity or (2) the vehicle is out of service by 
reason of repair of nonoonfonnities by the manufacturer or its agents 
for a cumulative total of more than 30 co.lendar days since delivery 
of the vehicle to the buyer. The 30-day limit shall be extended only 
if repairs cannot be performed due to conditions beyond the control 
of the manufacturer or its agents. The buyer shall be required to 
directly notifY the manufacturer pursuant to paragraph (I) only if 
the manufacturer has clearly and conspicuously disclosed to the 
buyer, with the warranty or the owner's manual, the provisions of this 
section and of subdivision (d) of Section 1793.2, including the 
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requirement that the buyer must notify the manufacturer directly 
pursuant to paragraph (1). This presumption shall be a rebuttable 
presumption affecting the burden of proof, and it may be asserted by 
the buyer in any civil action, including an action in small claims court, 
or other formal or informal proceeding. 

(c) If a qualified third-party dispute resolution process exists, and 
the buyer receives timely notification in writing of the availability of 
that qualified third-party dispute resolution process with a 
description of its operation and effect, the presumption in subdh~sion 
(b) may not be asserted by the buyer until after the buyer has initially 
resorted to the qualified tbird-pany dispute resolution process as 
required in subdivision (d). Notification of the availability of the 
qualified third-party dispute resolution process is not timely if the 
buyer suffers any prejudice resulting from any delay in giving the 
notification. If a qualified third-party dispute resolution process does 
not exist, or if the buyer is dissatisfied with that third-party decision, 
or if ihe manufacturer or its agent neglects to promptly ful:fill the 
terms of the qualified third-party dispute resolution process decision 
after the decision is accepted by the buyer, the buyer may assert the 
presumption provided in subdivision {b) in an action to enforce the 
buyer's rights under subdivision (d) of Section 1793.2. The findings 
and decision of a qualified third-party dispute resolution process shall 
be admissible in evidence in the action without further foundation. 
Any period of limitation of actions under any federal or Califomia 
laws with respect to any person shall be extended for a period equal 
to the number of days between the date a complaint is filed with a 
tlrird-party dispute resolution process and the date of its decision or 
the date before which the manufacturer or its agent is required by 
the decision to fulfill its te!IIIS if the decision is accepted by the buyer, 
whichever occurs later. , 

(d) A qualified third-party dispute resolution process shall be one 
that does all of the following: 

(J) Complies with the minimum requirements of the Federal 
Trade Commission for informal dispute settlement procedures as set 
forth in Part 703 of Title J 6 of the Code of Federal Reg'ulations, as 
those regulations read on January I, 1987. 

(2) Renders decisions that are binding on tbe manufacturer if the 
buyer elects to accept the decision. 

(3) Prescribes a reasonable time, not to exceed 30 days after the 
decision is accepted by the buyer, within which the manufacturer or 
its agent must fulfill the terms of its decisions. 

(4) Provides arbitrators who are assigned to decide disputes with 
copies of, and instruction in, lhe provisions of the Federal Trade 
Commission's regulations in Pan 703 of Title 16 of tbe Code of 
Fedem1 Regulations, as those regulations read on January I, 1987, 
Division 2 (commencing with Section 2101) of the Commercial 
Code, and this chapter. 
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(5) Requires the manufacturer, when the process orders, under 
the terms of this chapter, either that the nonconforming motor 
vehicle be replaced if the buver consents to this remedy or that 
restitution be made to the buyer, to replace the motor vehicle or 
malce restitution in accordance with paragraph (2) of subdivision (d) 
of Section 1793.2. 

(6) Provides, at the request of the arbitrator or a majority of the 
arbitration panel, for an inspection and written report on the 
condition of a nonconforming motor vehicle, at no cost to the buyer, 
by an automobile ex.pert who is independent of the manufacturer. 

(7) Takes into account, in rendering decisions, all legal and 
equitable factors, including, but not limited to, the written warranty, 
the rights and remedies conferred in regulations of the Federal Trade 
Commission contained in Part 703 of Title 16 of the Code of Federal 
Regulations as those regulations read on January 1, 1987, Division 2 
(commencing with Section 2101) of the Commercial Code, this 
chapter, and any other equitable considerations appropriate under 
the circumstances. Nothing in this chapter requires that, to be 
certified as a qualified third-party dispute resolution process 
pursuant to this section, decisions of the process must consider or 
provide remedies in the form of awards of punitive damages or 
multiple damages, under subdivision (c) of Section 1794, or of 
attorney's fees under subdivision (d) of Section 1794, or of 
consequential damages other than as provided in subdivisions (a) 
and (b) of Section 1794, including, but not limited to, reasonable 
repair, towing, and rental car costs actually incurred by the buyer. 

(8) Requires that no arbitrator deciding a dispute may be a party 
to the dispute and that no other person, including an employee, 
agent, or .dealer for the manufacturer, may be allowed to participate 
substantively in the merits of any dispute with the arbitrator unless 
the buyer is allowed to participate also. Nothing in this subdivision 
prohibits any member of an arbitration board from deciding a 
dispute. 

(9) Obtains and maintains certification by the Department of 
Consumer Affairs pursuant to Chapter 9 (co=encing with Section 
472) of Division I of the Business and Professions Code. 

(e) For the purposes of subdivision (d) of Section 1793.2 and this 
section, the following terms have the following meanings: 

(1) "Nonconformity" means a nonconformity that substantially 
impairs the use, value, or safety of the new. motor vehicle to the buyer 
or Jessee. 

(2) "New motor vehicle" means a new motor vehicle that is used 
or bought for use primarily for personal, family, or household 
purposes. "New motor vehicle" also means a new motor veh.icle that 
is bought or used for business and personal, family, or household 
purposes by n person, including a partnership, limited liability 
company, corporation, association, or any other legal entit)', to which 
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not more than five motor vehicles arc registered in this state. "New 
motor vehicle" includes the chassis, chassis cab, and that portion of 
a motor home devoted to its propulsion, but does not include any 
ponion designed, used, or maintained primarily for human 
habitation, a dealer-owned vehicle and a "demonstrator" or other 
motor vehicle sold with a manufacturer's new car warranty, but does 
not include a motorcycle or a motor vehicle that is not registered 
under the Vehicle Code because it is to be operated or used 
exclusively off the highways. A "demonstrator" is a vehicle assigned 
by a dealer for the purpose of demonstrating qualities and 
characteristics common to vehicles of fue same or similar model and 
type. 

(3) "Motor borne" means a vehicular unit, designed for human 
habitation for recreational or emergency occupancy, fuat is bLJilt on, 
or permanently attached to, a self-propelled motor vehicle chassis, 
chassis cab, or van, fuat becomes an integral part of the completed 
vehicle. 

(f) ( 1) Except as provided in paragraph (2), no person shall sell, 
either at wholesale or retail, · lease, or transfer a motor vehicle 
transferred by a buyer or lessee to a manufacturer pursuant to 
paragraph (2) of subdivision (d) of Section 1793.2 or a similar statute 
of any oilier state, unless the nature of fue nonconfonnity 
experienced by fue original buyer or Jessee 1s clearly and 
conspicuously disclosed to fue prospective buyer, lessee, or 
transferee, fue nonconfonnity 1s corrected, and fue manufacturer 
warrants to the new buyer, lessee, or transferee in writing for a period 
of one year that fue motor vehicle is free of that nonconformity. 

(2) Except for fue requirement fuat the nature of the 
nonconformity be disclosed to fue transferee, paragraph (1) does not 
apply to the transfer of a motor vehicle to an educational institution 
if the purpose of the transfer is to make the motor vehicle available 
for use in automotive repair courses. 

SEC. 22. Section 1815 of the Civil Code is amended to read: 
1815. An involuntary deposit is made: 
(a) By the accidental leaving or placing of personal property m 

the possession of any person, wifuout negligence on the pan of its 
owner. 

(b) In cases of fire, shipwreck, inundation, insurrection, riot, or 
like extraordinary emergencies, by fue owner of personal propeny 
committing it, out of necessity, to fue care of any person. 

(c) By fue delivery to, or picking up by, and the holding of, a stray 
live arrimal by any person or public or private entity. 

SEC. 23. Section 3269 of the Civil Code is amended to read: 
3269. For purposes of this title, the following definitions apply: 
(a) "Year 2000 Problem" means any expected or actual 

computing, physical, enterprise, or distribution system complications 
fuat may occur in any computer system, computer program, software 
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application, embedded systems, embedded chip calculations, or 
other computing application as a result of the year change from 1999 
to 2000. These complications are often associated with the common 
programming practice of using a two-digit field to represent a year, 
resulting in erroneous date calculations, an ambiguous interpretation 
of the tenn "00,'" the failure to recognize the year 2000 as a leap year, 
the use of algorithms that use the year "99" or "00" as a flag for 
another function, or the use of applications, software, or hardware 
that are date sensitive. 

(b) "Information" means any assessment, projection, estimate, 
planning document, objective, timetable, test plan, test date, or test 
result related to the implementation or verification of Year 2000 
Problem processing capabilities of a computer system, computer 
program, software application, embedded systems, embedded chip 
calculations, or other computing application and intended to solve a 
Year 2000 Problem. 

(c) "Disclosure" and "discloses" mean any dissemination or 
provision of information without any expectation or right to 
rcmunemtion or fee therefor. 

(d) "Person" means any individual, corporation, parmership, 
business entity, joint venture, association, the State of California or 
any of its subdivisions, or any other organization, or any combination 
thereof. 

SEC. 24. Section 631 of the Code of Civil Procedure is amended 
to read: 

631. (a) Trial by jury may be waived by the several parties to an 
issue of fact in any of the following ways: 

(I) By failing to appear at the trial. 
(2) By written consent filed with the clerk or judge. 
(3) By oral consent, in open court, entered in the minutes or 

docket. 
( 4) By failing to announce that a jury is required, at the time the 

cause is first set for trial, if it is set upon notice or stipulation, or within 
five days after notice of setting if it is set without notice or stipulation. 

(5) By failing to deposit with the clerk, or judge, advance jury fees 
25 days prior to the date set for trial, except in· unlawful detainer 
actions where the fees shall be deposited at least five days prior to the 
date set for trial, or as provided by subdivision (b). The advance jury 
fee shall not exceed the amount necessary to pay the average mileage 
and .fees of 20 trial jurors for one day in the court to whicb the jurors 
are summoned. 

(6) By failing to deposit with the clerk or judge, promptly after the 
impanelment of the jury, a sum equal to the mileage or transportation 
(if allowed by law) of the jury accrued up to that time. 

(7) By failing to deposit with the clerk or judge, at the beginning 
of the second and each succeeding day's session a sum equal to one 
day's fees of the jury, and the mileage or transportation, if any. 
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(h) In a Guperior court action, other than a limited civil case, if a 
jury is demanded by either party in the memorandum to set the cause 
for trial and the party, prior to trial, by announcement or by 
operation of law, waives a trial by jury, then all adverse parties shall 
have five days following the receipt of notice of the waiver to file and 
serve a demand for a trial by jury and to deposit any advance jury fees 
that are then due. 

(c) When the party who has demanded trial by jury either (I) 
waives the trial upon or after the assignment for trial to a specific 
department of the court, or upon or after the commencement of the 
trial, or (2) fails to deposit the fees as provided in paragraph (6) of 
subdivision (a), trial by jury shall be waived by the other party by 
either failing promptly to demand trial by jury before the judge in 
whose department the waiver, other than for the failure to deposit 
the fees, was made, or by failing promptly to deposit the fees 
described in paragraph (6) of subdivision (a). 

(d) The court may, in its discretion upon just terms, allow a trial 
by jury although there may have been a waiver of a trial by jury. 

SEC. 25. Section l167.3 of the Code of Civil Procedure is 
amended to read: 

1167.3. In any action under this chapter, unless otherwise ordered 
by the court for good cause shown, the time allowed the defendant 
to answer the complaint, answer the complaint if amended, or amend 
the answer under paragraph (2), (3), (5), (6), or (7) of subdivision 
(a) of Section 586 shall not exceed five days. 

SEC. 26. Section 25102 of the Corporations Code is amended to 
read: 

25102. The following transactions are exempted from the 
provisions of Section 25110: 

(a) Any offer (hut not a sale) not involving any public offering and 
the execution and delivery of any agreement for the sale of securities 
pursuant to the offer if (1) the agreement contains substantially the 
following provision: "The sale of the securities that are the subject of 
this agreement . has not been qualified with the Commissioner of 
Corporations of the State of California and the issuance of the 
securities or the payment or receipt of any part of the consideration 
therefor prior to the qualification is unlawful, unless the sale of 
securities is exempt from the qualification by Section 25100, 25102, or 
25105 of the California Corporations Code. The rights of all parties to 
this agreement are expressly conditioned upon the qualification 
being obtained, unless the sale is so exempt"; and (2) no part of the 
purchase price is paid or received aod none of the securities are 
issued until the sale of the securities is qualified under this law unless 
the sale of securities is exempt from the qualification by this section, 

· Section 25100, or 25105. 
(b) Any offer (hut not a sale) of a security for which a registration 

statement has been filed under the Securities Act of 1933 but has not 
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yet become effective, or for which an offering statement under 
Regulation A hns been filed but has not yet been qualified, if no stop 
order or refusal order is in effect and oo public proceeding or 
examination looking toward such an order is pending under Section 
8 of the act and no order under Section 25 I 40 or subdivision (a) of 
Section 25143 is in effect under this law. 

(c) Any offer (but not a saie) and the execution and delivery of 
any agreement for the sale of securities pursuant to the offer as may 
be pennitted by the commissioner upon application. Any negotiating 
permit under this subdivision shall be conditioned to the effect that 
none of the securities may be issued and none of the consideration 
tberefor may be received or accepted until the sale of the securities 
is qualified under this law. 

(d) Any transaction or agreement: between the issuer and an 
underwriter or among underwriters if the sale of the securities is 
qualified, or exempt from qualification, at the time of distribution 
thereof in this state, if any. 

(e) Any offer or sale of any evidence of indebtedness, whether 
secured or unsecured, and any guarantee thereof, in a transaction not 
involving any public offering. 

(f) Any offer or sale of any security in a transaction (other than an 
offer or sale to a pension or profit-sharing trust of the issuer) that 
meets each of tbe following criteria: 

(I) Sales of the security are not made to more than 35 persons, 
including persons not in this state. 

(2) All purchasers either have a preexisting personal or business 
relationship with the offeror or any of its partners, officers, directors 
or controlling pe-rsons, or managers (as appointed or elected by the 
members) if 1he offeror is a limited liability company, or by reason 
of their business or financial experience or the business or financial 
experience of tbeir professional advisors who are unaffiliated with 
and who are not compensated by the issuer or any affiliate or selling 
agent of the issuer, directly or indirectly, could be reasonably 
assumed to have the capacity to protect their own interests in 
connection witb the transaction, 

(3) Each purchaser represents that the purchaser is purchasing 
for tl1e purchaser's own account (or a trust account if the purchaser 
is a trustee) and not with a view to or for sale in connection with any 
distribution of the security. 

(4) The offer and sale of the security is not accomplished by the 
publication of any advertisement. The number of purchasers 
referred to above is exclusive of any described in subdivision (i), any 
o'fficer, director, or affiliate of the issuer, or manager (as appointed 
or elected by the members) if the issuer is a limited liability company, 
and any other purchaser who the commissioner designates by rule. 
For purposes of this section, a husband and wife (together with any 
custodian or trustee acting for the account of their minor children) 
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are counted as one person and a partnership, corporation, or other 
organization that was not specifically formed for the pllrpose of 
purchasing the security offered in reliance upon this exemption, is 
counted as one person. The commissioner may by rule require the 
issuer to file n notice of transactions Wlder this subdivision. However, 
the failure to file the notice or the failure to :file the notice within the 
time specified by the rule of the commissioner shall not uffect the 
availability of this exemption. An issuer who fails to file the notice as 
provided by rule of the commissioner shall, within 15 business days 
after demand by the commissioner, file the notice and puy to the 
commissioner a fee equal to the fee payable had the transaction been 
qualified under Section 25110. 

(g) Any offer or sale of conditional sale agreements, equipment 
trust certificates, or certificates of interest or participation therein or 
partial assignments thereof, covering the purchase of railroad rolling 
stock or equipment or the purchase of motor vehicles, aircraft, or 
parts thereof, in a transaction not involving any public offering. 

(h) Any offer or sale of voting common stock by a corporation 
incorporated in any state if, immediately after the proposed sale and 
issuance, there will be only one class of stock of the corporation 
outstanding that is owned beneficially by no more than 3 5 persons, 
provided all of the following requirements have been met: 

(1) The offer and sale of the stock is not accompanied by the 
publication of any advertisement, and no selling expenses have been 
given, paid, or incurred in connection therewith. 

(2) The consideration to be received by the issuer for the stock to 
be issued consists of any of the following: 

(A) Only assets (which may include cash) of an elcisting business 
enterprise transferred to the issuer upon its initial organization, of 
which all of the persons who are to receive the stock to be issued 
pursuant to this exemption were owners during, and the enterprise 
was operated for, a period of not less than one year immediately 
preceding the proposed issuance, and the ownership of the 
enterprise immediately prior to the proposed issuance was in the 
same proportions as the shares of stock are to be issued. 

(B) Only cash or cancellation of indebtedness for money 
borrowed, or both, upon the initial organization of the issuer, 
provided all of the stock is issued for the same price per share. 

(C) Only cash, provided the sale is approved in writing by each 
of the elcisting shareholders and the purchaser or purchasers are 
clcisting shareholders. 

(D) In a case where after the proposed issuance there will be only 
one owner of the stock of the issuer, only any legal consideration. 

(3) No promotional consideration has been given, paid, or 
incurred in connection with the issuance. Promotional consideration 
means any consideration paid directly or indrrectly to a penion who, 
acting alone or in conjunction with one or more other persons, takes 
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the initiative in founding and orgamzmg the business or enterprise 
of an issuer for services rendered in connection with the founding or 
organizing. 

( 4) A notice in a form prescribed by rule of the commissioner, 
signed by an active member of the Stale Bar of California, is filed with 
or mailed for filing to the commissioner not later than 10 business 
days after receipt of consideration for the securities by the issuer. 
That notice shall contain an opinion of the member of the State Bar 
of California that the exemption provided by this subdivision is 
available for the offer and sale of the securities. However, the failure 
to file the notice as required by this subdivision and the rules of the 
commissioner shall not affect fue availability of this exemption. An 
issuer who fails to file fue notice within tbe time specified by this 
subdivision shall, within 15 business days after demand by the 
commissioner, file the notice and pay to the commissioner a fee equal 
to tbe fee payable had the transaction been qualified under Section 
25110. The notice, except when filed on . behalf of a California 
corporation, shall be accompanied by an irrevocable consent, in tbe 
form that the commissioner by rule prescribes, appointing the 
commissioner or his or her successor in office to be the issuer's 
attorney to receive service of any lawful process in Hll)' noncriminal 
suit, action, or proceeding against it or its successor that arises under 
this law or any rule or order hereunder after the consent bas been 
filed, with the same force and validity as if served personaUy on the 
issuer. An issuer on whose behalf a consent has been filed in 
connection with a previous qualification or exemption from 
qualification under this law (or application for a permit under any 
prior law if the application or notice under this law states that the 
consent is still effective) need not file another. Service may be made 
by leaving a copy of the process in the office of the commissioner, but 
it is not effective unless (A) the plaintiff, who may be tlle 
commissioner in a suit, action, or proceeding instituted by him or her, 
forthwith sends notice of the service and a copy of tile process by 
registered or certified mnil to the defendant or respondent at its last 
address on file with fue commissioner, and (B) the plaintiff's affidavit 
of compliance wifu this section is filed in the case on or before the 
return day of the process, if any, or within the further time as the 
court allows. 

(5) Each purchaser represents that the purchaser is purchasing 
for the purchaser's own account, or a trust account if fue purchaser 
is a trustee, and not with a view to or for sale in connection with any 
distribution of the stock. 

For the purposes of Ibis subdivision, all securities held by a husband 
and wife, whether or not jointly, shall be considered to be owned by 
one person, and all securities held by a corporation that bas issued 
stock pursuant to this exemption shall be considered to be held by the 
shareholders to whom it bas issued the stock. 
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All stock issued by a corporation pursuant to this subdivision as it 
existed prior to the effective date of the amendments to this section 
made during tl1e 1996 portion of the 1995-96 Regular Session that 
required the issuer to have stamped or printed prominently on the 
face of the stock certificate a legend in a form prescribed by rule of 
the commissioner restricting transfer of the stock in a manocr 
provided for by that rule shall not be subject to the transfer restriction 
legend requirement and, by operation of law, the corporation is 
authorized to remove that transfer restriction legend from the 
certificates of those shares of stock issued by the corporation pursuant 
to this subdivision. as it existed prior to the effective date of the 
amendments to this section made during tl1e 1996 portion of the 
1995-96 Regular Session. 

(i) Any offer or sale (I) to a bank, savings and Joan association, 
trust company, insurance company, investment company registered 
under the Investment Company Act of 1940, pension or 
profit-sharing trust (other than a pension or profit-sharing trust of the 
issuer, a self-employed individual retirement plan, or individual 
retirement account), or other institutional investor or governmental 
agency or inslrumentality that the commissioner may designate by 
rule, whether the purchaser is acting for itself or as trustee, or (2) to 
any corporation with outstanding securities registered under Section 
12 of the Securities Exchange Acl of 1934 or any wholly owned 
subsidiary of the corporation that after the offer and sale will own 
directly or indirectly 100 percent of the outstanding capital stock of 
the issuer, pro\~ded the purchaser represents that it is purchasing for 
its own account (or for the trust account) for investment' and not with 
a view to or for sale in connection with any distribution of the 
security. 

(j) Any offer or sale of any certificate of interest or participation 
in an oil or gas title or lease (including subsurface gas storage and 
payments out of production) if either of the following apply: 

( 1) All of the purchasers meet one of the following requirements: 
(A) Are and have been during the preceding two years engaged 

primarily in the business of drilling for, producing, or refining oil or 
gas (or whose corporate predecessor, in the case of a corporation, has 
been so engaged). 

(B) Are persons described in clause (l) of subdivision (i). 
(C) Have been found by the commissioner upon written 

application to be substantially engaged in the business of drilling for, 
producing, or refining oil or gas so as not to require the protection 
provided by this law (which finding shall be effective until 
rescinded). 

(2) The security is concurrently hypothecated to a bank in the 
ordinary course of business to secure a Joan made by the bank, 
provided that each purchaser represents that it is purchasing for its 
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own account for investment and not with a view 10 or for sale in 
connection with any distribution of the security. 

(k) Any offer or sale of any security under, or pursuant to, a plan 
of reorganization under Chapter I 1 of the federal bankruptcy law 
that has been confmned or is subject to confirmation by the decree 
or order of a court of competent jurisdiction. 

(f) Any offer or sale of an option, warrant, put, call, or straddle, and 
any guarantee of any of these securities, by a person who is not the 
issuer of the security subject to the right, if the transaction, had it 
involved an offer or sale of the security subject to the right by the 
person, would not have violated Section 25110 or 25130. 

(m) Any offer or sale of a stock to a pension, profit-sharing, stock 
bonus, or employee stock ownership pian, provided that (I) the plan 
meets the requirements for qualification under Section 401 of the 
Internal Revenue Code, and (2) the employees are not required or 
permitted individually to make any comributions to the plan. The 
exemption provided by this subdivision shall not be affected by 
whether the stock is contributed to the plan, purchased from the 
issuer with contributions by the issuer or an affiliate of the issuer, or 
purchased from the issuer with filllds borrowed from the issuer, an 
affiliate of the issuer, or any other lender. 

(n) Any offer or sale of any security in a transaction, other than nn 
offer or sale of a security in a rollup transaction, that meets all of the 
following criteria: 

( 1) The issuer is (A) a California corporation or foreign 
corporation that, at the time of the filing of the notice required under 
this subdivision, is subject to Section 2115, or (B) any other form of 
business entity, including without limitation a partnership or trust 
organized under the laws of this state. The exemption provided by 
this subdivision is not available to a "blind pool" issuer, as that term 
is defined by the commissioner, or to an investment company subject 
to the Investment Company Act of 1.940. 

(2) Sales of securities are made only to qualified purchasers or 
other persons the issuer reasonably believes, after reasonable inquiry, 
to be qualified purchasers. A corporation, partnership, or other 
organization specifically formed for the purpose of acquiring the 
securities offered by the issuer in reliance upon this exemption may 
be a qualified purchaser if each of the equity owners of the 
corporation, partnership, or other organization IS a qualified 
purchaser. Qualified purchasers include the following: 

(A) A person designated in Section 260.102.13 of Title 10 of the 
California Code of Regulations. 

(B) A person designated in subdivision (i) or any rule of the 
commissioner adopted thereunder. 

(C) A pension or profit-sharing trust of the issuer, a self-employed 
individual retirement plan, or an individual retirement account, if 
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the investment decisions made on behalf of 1he trust, pian, or account 
are made solely by persons who are qualified purchasers. 

(D) An organi7.ation described in Section 50l(c)(3) of the 
Internal Revenue Code, corporation, Massachusetts or similar 

of five 
audited 

business trust, or partnership, each with total assets in excess 
million dollars ($5,000,000) according to its most recent 
financial statements. 

(E) With respect to the offer and sale of one class of voting 
common stock of an issuer or of preferred stock of an issuer entitling 
1he holder 1hereof to at least the same voting rights as the issuer's one 
class of voting common stock, provided that the issuer has only 
one-class voting common stock outstanding upon consummation of 
the offer and sale, a natural person who, either individually or jointly 
with the person's spouse, (i) has a minimum net worth of two 
hundred fifty thousand dollars ($250,000) and had, during the 
immediately preceding tax year, gross income in excess of one 
hundred thousand dollars ($100,000) and reasonably expects gross 
income in excess of one hundred thousand dollars ($1 00,000) during 
the current tax year or (ii) has a minimum net worth of five hundred 
thousand dollars ($500,000). "Net worth" shall be determined 
exclusive of home, home furnishings, and automobiles. Other assets 
included in the computation of net worth may be valued at fair 
market value. 

Each natural person specified above, by reason of his or her 
business or financial experience, or the business or financial 
experience of his or her professional advisor, who is unaffiliated with 
and who is not compensated, directly or indirectly, by the issuer or 
any affiliate or selling agent of the issuer, can be reasonably assumed 
to have the capacity to protect his or her interests in connection with 
the transaction. The amount of the investment of each natural person 
shall not exceed 1 0 percent of the net worth, as determined by this 
subparagraph, of that natural person. 

(F) l"'!y ,other purchaser designated as qualified by rule of the 
comrruss10ner. 

(3) Each purchaser represents 
for the purchaser's own account 
is a trustee) and not with a view 
distribution of the security. 

that the purchaser is purchasing 
(or trust account, if the purchaser 
to or for sale in connection with a 

( 4) Each natural person purchaser, including a corporation, 
partnership, or other organization specifically fanned by natural 
persons for the purpose of acquiring the securities offered by 1he 
issuer, receives, at least five business days before securities are sold 
to, or a commitment to purchase is accepted from, the purchaser, a 
written offering disclosure statement that shall meet the disclosure 
requirements of Regulation D (17 C.F.R. 230.501 et seq.), and any 
other information as may be prescribed by rule of the commissioner, 
provided 1hat the issuer shall not be obligated pursuant to this 
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paragraph to provide this disclosure statement to a natural person 
qualified under Section 260.102.13 of Tille 10 of the California Code 
of Regulations. The offer or sale of securities pursuant to a disclosure 
statement required by this paragraph that is in violation of Section 
25401, or that fails to meet tl1e disclosure requirements of Regulation 
D (17 C.F.R. 230.501 et seq.), shall not render unavailable to the issuer 
tlJC claim of an exemption from Section 25 II 0 afforded by this 
subdivisioa. This paragraph does not impose, directly or indirectly, 
any additional disclosure obligation with respect to any other 
exemption from qualification available under any other provision of 
this section. 

(5) (A) A general announcement of 
published by written document only, 
announcement of proposed offering sets 
information: 

(i) The name of the issuer of the securities. 

proposed 
provided 
forth the 

(ii) The full title ofthe security to be issued. 
(iii) The anticipated suitability standards 

purchasers. 

offering may be 
that the general 
following required 

for prospective 

(iv) A statement that (I) no money or other consideration is being 
solicited or will be accepted, (II) an indication of interest made by 
a prospective purchaser involves no obligation or commitment of any 
kind, and, if the issuer is required by paragraph (4) to deliver a 
disclosure statement to prospective purchasers, (lii) no sales will be 
made or commitment to purchase accepted until five business days 
after delivery of a disclosure statement and subscription information 
to the prospective purchaser in accordance with the requirements of 
this subdivision. · 

(v) Any other information required by rule of the commissioner. 
(vi) The following legend: "For more complete information about 

(Name of issuer) and (Full Title of Security), send for additional 
information from (Name and Address) by sending this coupon or 
calling (Telephone Number)." 

(B) The general announcement of proposed offering referred to 
in subparagraph (A) may also set forth the following information: 

(i) A brief description oftl1e business of the issuer. 
(ii) The geographic location of the issuer and its business. 
(iii) The price of the security to be issued, or, if the price is not 

known, the method of its detcrminat1on or the probable price range 
as specified by the issuer, and the aggregate offering price. 

(C) The general announcement of proposed·· offering shall contain 
only the information that is set forth in this paragraph. 

(D) Dissemination of the general announcement of proposed 
offering to persons who arc not qualified purchasers; without more, 
shall not disqualify the issuer from claiming the exemption under this 
subdivision. 
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(6) No telephone solicitation shall be permitted until the issuer 
has determined that the prospective purchaser to be solicited is a 
qualified pllTChaser. 

(7) The issuer ftles a notice of transaction under this subdivision 
both (A) concurrent with the publication of a general announcement 
of proposed offering or at the time of the initial offer of the securities, 
whichever occurs first, accompanied by a filing fee, and (B) within 
I 0 business days following the close or abandonment of the offering, 
but in no case more than 210 days from the date of filing the first 
notice. The first notice of transaction under subp!ITagrapb (A) shall 
contain an undertaking, in a form acceptable to the commissioner, 
to deliver any disclosure statement required by paragraph ( 4) to be 
delivered to prospective purchasers, and any supplement thereto, to 
the commissioner within 10 days of the commissioner's request for 
the information. The exemption from qualification afforded by this 
subdivision is unavailable if an issuer fails to flle the first notice 
required under subpamgraph (A) or to pay the filing fee. .The 
commissioner has the authority to assess an administrative penalty of 
up to one thousand dollars ($1,000) against an issuer that fails to 
deliver the disdosure statement required to be delivered to the 
commissioner upon the commissioner's request within the time 
period set forth above. Neither the filing of the disclosure statement 
nor the failure by the commissioner to comment thereon precludes 
the commissioner from taking any action deemed necessary or 
appropriate under this division with respect to the offer and sale of 
the securities. 

( o) An offer or sale of any security issued pursuant to a stock 
purchase plan or agreement, or issued pursuant to a stock option plan 
or agreement, where the security is exempt from registration under 
the Securities Act of 1933, as amended, pursuant to Rule ?01 adopted 
pursuant to that act (17 C.F.R. 230.701), the provisions of which are 
hereby incorpomted by reference into this section, provided that (I) 
the terms of any stock purchase plan or agreement shall comply with 
Sections 260.140.42, 260.140.45, and 260.140.46 of Title 10 of the 
California Code of Regulations, (2) the terms' of any stock option plan 
or agreement shall comply with Sections 260.140.41, 260.140.45, and 
260.140.46 of Title 10 of the California Code of Regulations, and (3) 
the issuer flles a notice of transaction in accordance with rules 
adopted by the commissioner within 30 days after the inihal issuance 
of any security under that plan, accompanied by a filing fee as 
prescribed by subdivision (y) of Section 25608 .. 

(p) An offer or sale of nonredeemable securities to accredited 
investors (Section 28031) by a person licensed under the Capital 
Access Company Law (Division 3 (commencing with Section 28000) 
of Title 4). All nonredeemable securities shall be evidenced by 
certificates that shall have stamped or printed prominently on their 
face a legend in a form to be prescribed by rule or order of the 
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commtss10ner restricting transfer of 1he securities in the manner as 
1he rule or order provides. 

SEC. 27. Section 28956 of the Corporations Code is amended to 
read: 

28956. If any provision of 1his division , or 1he application 1hercof 
to any person or circumstance, is held invalid, 1he invalidity shall not 
affect oilier provisions or applications of thiB law that can be given 
effect wiiliout the invalid provision or application, and to this end the 
provisions of this division are declared to be severable. 

SEC. 28. Section 8927 of the Education Code is amended to read: 
8927. (a) The Legislature finds and declares 1hat an evaluation 

of the Teenage Pregnancy Prevention Grant Program is both 
desirable and necessary and, accordingly, requires all of the 
following: 

(I) No later than October I, 2001, each local educational agency 
that receives a grant shall submit a report to the superintendent that 
includes: 

(A) An assessment of the effectiveness of that local educational 
agency in achieving stated goals, including reducing teenage 
birthrates, delaying sexual activity, and increasing high school 
completion rates. 

(B) Problems encountered in the design and operation of the 
!,'TOlll program plari, including identification of any federal, state, or 
local statute or regulation that impedes program implementation. 

(C) Client and practitioner satisfaction. 
(2) The superintendent shall contract for an independent 

evaluation of the effectiveness of funds awarded under this chapter 
in assisting local educational agencies in implementing the Teenage 
Pregnancy Prevention Grant Program. No later than April 1, 2002, 
the superintendent shall submit to the Governor and the Legislature 
the results of the evaluation, and a summary of the reports submitted 
to the superintendent pursuant to paragraph (I). 

(A) The evaluation shall focus on youth education, health, and 
social measures, as appropriate, including, but not limited to, 
birthrates, delayed sexual activity, school attendance, academic 
performance, dropout rates, pupil grades, birth weights, self-esteem, 
child protective services referrals, family functioning, and school 
staff and administration participation. 

(B) Additional independent evaluations may be conducted by the 
superintendent subject to additional funding being made_ available 
for purposes of this chapter in subsequent fiscal years. 

(b) This section shall remain in effect only until January 1, 2003, 
and as of that date is repealed, unless a later enacted statute, that is 
enacted before January I, 2003, deletes or extends that date. 

SEC. 29. Section 42238.95 of the Education Code is amended to 
read: 
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42238.95. (a) The m11ount per urut of average daily attendance 
for pupils in special classes and centers that shaii be apportioned to 
each county office of education sbaii be equal to the amount 
determined for the district of residence pursuant to Section 42238.9, 
increased by the quotient equal to the amount determined pursuant 
to paragraph (1) divided by the amount determined pursuant to 
paragraph (2). This subdivision only applies to average daily 
attendance served by employees of the county office of education. 

(I) Determine the second principal apportionment average daily 
attendance for special education for the county office of education for 
the 1996--97 fiscal year, including attendance for excused absences, 
divided by the corresponding average daily attendance excluding 
attendance for excused absences pursuant to subdivision (h) of 
Section 46010 as it read on July 1, 1996, reported pursuant to Section 
41601 for. the 1996-97 fiscal year. 

(2) Determine the second principal apportionment average daily 
· attendance for the 1996-97 fiscal year, including attendance for 
excused absences, for ail of the school districts within the county, 
excluding average daily attendance for county office special 
education and county community school programs and nonpublic 
nonsectarian schools, divided by the corresponding average daily 
attendance, excluding attendance for excused absences determined 
pursuant to subdivision (b) of Section 46010 as it read on July l, 1996, 
and reported pursuant to Section 41601 for the 1996--97 fiscal year. 

(b) A county office of education shall provide the data required 
to perfonn the calculation specified in paragraph (l) of subdivision 
(a) to the Superintendent of Public Instruction in order to be eligible 
for the adjustment pursuant to subdivision (a). 

SEC. 30. Section 44259.3 of the Education Code is amended to 
read: 

44259.3. The commission shaii review the mmrmum 
requirements set forth in Section 44259 for the preliminary and 
professional multiple subject teaching credential and shaii 
recommend their revision as necessary, during the normal revision 
cycles, to ensure that teachers of 1he elementary grades receive 
training related to, and have knowledge of, developmentaily 
appropriate teaching methods for pupils in kindergarten and grades 
I to 3, inclusive, who may be of the same grade level but of vastly 
different developmental levels. As part of its review, the commission 
shaii ensure that the requirements link academic theory regarding 
child development to instructional methods designed for use in 
classrooms of young pupils of varying developmental levels. These 
instructionnl methods should be designed to ensure success and 
progress by ail pupils and should especially help teachers ensure that 
children who enter school less prepared or with fewer skills than their 
classmates meet the expected performance standards for that grade 
by !be end of the instructional year. At the conclusion of its review, 
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the commission shall report to the Legislature on its recommended 
revisions, on or before January I, 2001. 

SEC. 31. Section 44403 ofthe Education Code is amended to read: 
44403. The commission shall, on or before January 1, 2004, submit 

to the education policy committees of the Legislature, the Legislative 
Analys~ and the Department of Finance a sumrnativc report of the 
effects of this article. The report shall include recommendations 
regarding the continuation, modification, or termination of the 
program. Subject to an · appropriation of sufficient funds to the 
commission for this purpose, the commission shall base its report on 
an evaluation of the California Mathematics Initiative for Teaching 
by an independent com:ractor selected in consultation with the office 
of the Legislative Analyst. If, in the judgment of the commission, 
available funds are insufficient to contract for an independent 
evaluation, fue commission shall base its report on information 
received from school districts and county superintendents of schools 
pursuant to subdivision (e) of Section 44402. 

SEC. 32. Section 44579.4 of the Education Code is amended to 
read: 

44579.4. (a) For the 1998-99 school year, a school district may 
request the State Board of Educntion to provide a waiver of 
instructional time requirements if hath of the following conditions 
are met: 

(1) The district provides evidence to the board that the waiver is 
necessary only because the repeal of the authority of school districts 
to pro,~de staff development during instructional time results in the 
district being unable to reasonably meet the instructional time 
requirements. 

(2) The school district had a school calendar, or a schoolsite plan 
adopted in accordance with law, either of which was approved by the 
governing board prior to August 19, 1998, or not more than 30 days 
after that date, that authorizes the use of instructional days for staff 
development. 

(b) A school district that receives a waiver for the 1998-99 school 
ye~ shall ensure that both oftl!e following occur: 

(1) The combined instructional time and staff development time 
provided by the district during the 1998-99 school year pursuant to 
the waiver meets or exceeds 180 days or the equivalent number of 
annual instructional minutes determined pursuant to Article 8 
(connencing with Section 46200) of Chapter 2 of Part 26. 

(2) The actual instructional time provided is at least 172 days or 
the equivalent number of annual instructional minutes determined 
pursuant to Article 8 (commencing with Section 46200) of Chapter 
2 ofPan 26. 

(c) The maximum amount of instructional time that may be 
waived may not exceed the number of days the school district had 
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previously approved as staff development days within the school 
calendar, or in a schoolsite plan adopted in accordance with law. 

(d) A school district that receives a waiver for the 1998-99 school 
year under this section shall only be eligible to receive staff 
development funding under this article for each day of staff 
development offered under this article that replaces a staff 
development day previously authorized under Sections 44670.6, 
48645.7, 52022, 52854, or 56242 and utilized dt.iring the 1997-98 school 
year and that was included in a school calendar, or schoolsite plan 
adopted in accordance with law, that was approved by the governing 
hoiml prior to August 19, 1998, or not more than 30 days after that 
date. For purposes of this subdivision, a staff development day funded 
pursuant to the Staff Development Buy-Out ·Program in the 1997-'98 
school year shall be funded in the 1998-99 school year with no 
requirement that this day replace an additional staff development 
day that was previously authorized pursuant to Sections 44670.6, 
48645.7,52022,52854, or 56242. 

SEC. 33. Section 44731 of the Education Code is amended to read: 
44731. A school district shall certify all of the following to the State 

Department of Education as a condition of each applicant school in 
the district being eligible to receive f11llding pursuant to this chapter: 

(a) Each school maintaining any of grades 4 to 8, inclusive, that is 
applying for funding under this chapter has access, for instructional 
purposes, to the Internet in its classrooms and has n sufficient number 
of up-to-date computers or other devices that provide Internet access 
in its classrooms for instructional use. 

(b) The funds received pursuant to this chapter shall be expended 
by the eligible schools for the purpose of providing in-service training 
to their schoolsite administrators, appropriate instructional classified 
employees, and certificated employees who provide direct 
instructional services to pupils in grades 4 to 8, inclusive, in the use 
of education technology to support the daily instruction of pupils and 
the recordkeeping necessary to support that instruction. 

(c) The firnds received pursuant to this chapter shall be expended 
for in-service training programs in education technology that meet 
or exceed the proficiency standards developed by the Commission on 
Teacher Credent:ialing pursuant to Section 44259. 

(d) Each applicant school has developed an action plan that 
provides for a program of in-service training in education technology 
for its schoolsite administratOTE, appropriate instructional classified 
employees, and all certificated employees who provide direct 
instructional services to pupils in grades 4 to 8, inclusive. In the action 
plan, the applicant school shall, to the extent feasible and 
appropriate, integrate training in educational technology with all of 
the following: 

(I) Staff development days authorized pursuant to Section 44670.6 
or 52854. 
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(2) Staff development funds available from all state and federal 
funding sources. 

(3) Involvement of the parents and guardians of pupils enrolled 
in the school district. 

(e) In-service training provided pursuant to this chapter shall be 
coordinated and integrdted with any other in-service training, 
including staff development offered pursuant to Article 7.5 
(commencing with Section 44579) of Chapter 3. 

SEC. 34. Section 5!20!.5 of the Education Code is amended to 
read: 

5120!.5. (a) Commencing in the 1992-93 school year, school 
districts shall ensure that all pupils in grades 7 to 12, inclusive, or the 
equivalent thereof, except as otherwise provided in subdivision (c), 
receive AIDS prevention instruction from adequately trained 
instructors in appropriate courses. Each pupil shall receive the 
instruction at least once in junior high or middle school and once in 
high school. For purposes of this subdivision, "school district" 
includes county boards of education, county superintendents of 
schools, and the State Schools for tl1e Handicapped. 

(b) The required AIDS prevention instruction shall accurately 
reflect the latest information and recommendations from the United 
States Surgeon General, federal Centers for Disease Control, and the 
National Academy of Sciences, and shall include the following: 

(I) Information on the nature of AIDS and its effects on the 
human body. 

(2) Information on how the human immunodeficiency virus 
(HIV) is and is not transmitted, including information on activities 
that present the highest risk ofHTV infection. 

(3) Discussion of methods to reduce the risk of HTV infection. This 
instruction shall emphasize that sexual abstinence, monogamy, the 
avoidance of multiple sexual partners, and abstinence from 
intravenous drug use are the most effective means for AIDS 
prevention, but shall also include statistics based upon the latest 
medical information citing the fuilure and success rates of condoms 
and other contraceptives in preventing sexually transmitted HTV 
infection and information on other methods that may reduce the risk 
of HIV transmission from intravenous drug use. Nothing in tlris 
section shall be construed to supersede Section 51553. 

(4) Discussion of the public health issues associated with AIDS. 
(5) Information on local resources for BJV testing and medical 

care. 
(6) Development of refusal skills to assist. pupils in overcoming 

peer pressure and using effective decisionmaking skills to avoid 
high-risk activities. 

(7) Discussion about societal views on AIDS, including 
stereotypes and myths regarding persons with AIDS. This instruction 
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shall emphasize compassion for persons suffering from debilitating 
handicaps and tenninal diseases, such as AIDS. 

(c) AIDS prevention instruction may not be conducted in a 
manner that advocates drug use, a particular sexual practice, or 
sexual activities. AIDS prevention instruction shall be consistent with 
Section 51553. 

(d) At the beginning of each school year or, for a pupil who enrolls 
in a school after the beginning of the school year, at the time of that 
pupil's enrollment, the governing board of each school district, each 
county board of education, and each county superintendent of 
schools, as applicable, shall provide the parent or guardian of each 
pupil in grades 7 to 12, inclusive, or the equivalent thereof, with 
written notice explaining the purpose of the AIDS prevention 
insrruction and information stating the parent's or guardian's right 
to request a copy of this section and Section 51553, related to AIDS 
prevention insrruction. The governing board of each school district, 
each county board of education, and each county superintendent of 
schools, as applicable, shall keep on file copies of this section and 
Section 51553. The Superintendent of Public Instruction shall 
provide the parent or guardian of eacb pupil in grades 7 to 12, 
inclusive, or the equivalent thereof, in the State Schools for the 
Handicapped witl1 written notice explaining the purpose of the AIDS 
prevention instruction. 

(I) The notice shall specify that any parent or guardian may 
request that his or her child or ward not receive instruction in AIDS 
prevention. No pupil shall attend the AIDS prevention instruction if 
a written request that he or she not attend has been received by the 
school. For the governing boards of school districts, this notification 
shall accompany the reporting of rights and responsibilities required 
by Section 48980. 

(2) If authorized by the school district governing hoard, a school 
district may require parental consent prior to providing instruction 
on AIDS prevention to any minor pupil. 

(3) At any time thai an outside organization or guest speaker is 
scheduled to deliver AIDS prevention instruction, or anytime an 
assembly is held to deliver AIDS prevention instruction, notification 
shall be sent to the pupils' parents or legal guardians through regular 
United States mail, or any other method that the school district, 
county board of education, or county superintendent of schools, as 
applicable, commonly uses to communicate individually in writing to 
all parents or guardians, at the beginning of the school year or, with .. 
respect to a pupil who enrolls in a school after the beginning of the 
school year, at the time of that pupil's enrolbnent. lf arrangements 
for this insrruction are made after these occurrences, notice shall be 
mailed, or provided by the alternative method of notification 
otherwise commonly used, no fewer than 10, and no more than 15, 
days before the insrruction is delivered. Notification sent pursuant to 
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this paragraph shall include the date of the instruction, the name of 
the organization or affiliation of each guest speaker, and information 
stating the parent's or guardian's right to request a copy of this 
sectioo and Section 51553, related to AIDS prevention instruction. 
The governing board of each school district, each county board of 
education, and each county superintendent of schools, as applicable, 
shall keep on file copies of this section and Section 51553. 

(e) All school districts shall ensure all of the following: 
( 1) That instructional materials related to this instruction are 

available. 
(2) That these instructional materials are appropriate for use with 

pupils of various ages and learning abilities. . 
(3) That these instructional materials may be used effectively with 

pupils from a variety of ethnic, cultural, and linguistic backgrounds, 
and pupils with special needs. 

(f) A pupil shall not be subject to disciplinary action, academic 
penalty, or other sanction if the pupil's parent or guardian declines 
to permit the pupil to receive the instruction described in subdivision 
(a) and the pupil does not receive the instruction. 

(g) While the instruction described in subdivision (a) is being 
delivered, an alternative educational activity shall be made available 
to pupils whose parents or guardians have requested lbat they not 
receive the instruction described in subdivision (a). 

SEC. 35. Section 51554 of the Education Code is amended to read: 
51554. (a) Unless a pupil's parent or guardian has beeri sent 

written notification through regular United States mail, or any other 
method that the school district, county board of education, or county 
superintendent of schools, as applicable, commonly uses to 
communicate individually in writing to all parents or guardians, at 
lbe beginning of the school year or, with respect to a pupil who 
enrolls in a school after the beginning of the school year, at the time 
of that pupil's enrollment, a pupil shall not receive instruction on 
sexually transmitted diseases, AIDS, human sexuality, or family life 
that is delivered by an outside organization or guest speakers brought 
in specifically to provide that instruction, whethet the guest speal<ers 
are brought in to lecture, distribute information, show a videotape, 
act out, conduct an activity involving pupil participation, or provide 
audio material on these subjects. Notification sent pursuant to this 
section shall include the date of the instruction, tbe name of the 
organization or affiliation of each .. guest speaker, and information 
stnting the parent's or guardian's right to requeSt a copy of Sections 
5!201.5 and 51553, related to AIDS prevention instruction. The 
governing board of each school district, each county board of 
education, and · each county superintendent of schools, as applicable, 
shall keep on file copies of this section and Section 51553. If 
arrangements for this instruction are made after the written notice 
required by this section is sent, notice of instruction to be delivered 
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by outside organizations or guest speakers shall be mailed, or 
provided by the alternative method of notification otherwise 
commonly used, no fewer than I 0, and no more than 15, days before 
the instruction is delivered. For purposes of this subdivision, 
"instruction" includes instruction delivered in an individual 
classroom, before combined classes, or in assemblies. 

(b) In the case of instruction that involves presentations on 
sexually transmitted diseases, AIDS, human sexuality, or family life 
delivered in an assembly, a pupil shnll not receive that instruction if 
a teacher employed by the school district or adminiStrator employed 
by the school district delivers that instruction tmless the pupil's 
parent or guardian is notified through regular United States mail, or 
any other method that the school district, county board of education, 
or cmmty superintendent of schools, as applicable, commonly uses to 
communicate individually in writing to all parents or guardians, 
about the instruction at the beginning of the school year or, with 
respect to a pupil who enrolls in a school after the beginning of the 
school year, at the time of that pupil's enrollment. If arrangements 
for this instruction are made after these occurrences, notice shall be 
provided no fewer 'than 10, and no more than 15, days before the 
instruction is delivered. For purposes of this subdivision, 
"instrUCtion" includes _oro! presentations, visual presentations, and 
activities. 

(c) A pupil shnll not be subject to a disciplinary action, academic 
penalty, or other sanction if the pupil's parent or guardian declines 
to permit the pupil to receive the instruction described in subdivision 
(a) or (b) and the pupil does not receive the instruction. 

(d) During the period of time instruction described in subdivision 
(a) or (b) is being delivered, an alternative educational activity shall 
be made available to pupils whose parents or guardians hnve 
requested that they not receive the instruction described in 
subdivision (a) or (b). 

SEC. 36. · Section 51555 of the Education Code is amended to read: 
51555. Before a pupil who is enrolled in kindergarten or any of 

grades I to 6, inclusive, receives instruction on sexunlly transmitted 
diseases, AIDS, human sexuality, or family life, the governing board 
of each school district, each co'unty board of education, and each 
county superintendent of schools, as applicable, shall provide the 
parent or guardian of each pupil with written notice explaining that 
the instruction will be given and information stating the parent's or 
guardian's right to request a· copy of Sections 51201.5 and 51553, 
related to AIDS prevention instruction. The governing board of each 
school district, each county board of education, and each county 
superintendent of schools, as applicable, shall keep on file copies of 
this section and Section 51553. Sending the required notice through 
the regular United States mail, or by any other method that the school 
district, county board of education, or · county superintendent of 
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schools, ns applicable, commonly uses to communicate individually 
in writing to all parents or guardians, meets the notification 
requirement of this paragraph. 

SEC. 37. Section 51871 of !he Education Code is amended to read: 
51871. (a) The California Technology Assistance Project shall be 

established by tl1e State Department of Education to administer a 
regionalized network of technical assistance to schools and school 
districts on the implementation of education technology as set forth 
in policies of the State Board of Education. The California 
Technology Assistance Project shall be composed of regional 
consortia that will work collaboratively with school districts and 
county offices of education in order to meet locally defined 
technology-based needs, as identified in the certified technology 
plans for their client school districts, including, but not necessarily 
limited to, all of the following areas: 

(1) Staff developmenl 
(2) Learning resources. 
(3) Hardware. 
( 4) Telecommunications infrastructure. 
(5) Technical assistance to school districts in developing a support 

system to operate and maintain an education technology 
infrastructure, including improving pupil recordkeeping and 
tracking related to pupil instruction. 

(6) Coordination with other federal, state, and local programs. 
(7) Funding. 
(b) The State Board of Education shall award grants to fund a 

school district or county office of education in each region of the 
California Technology Assistance Project to act as the lead agency to 
administer the services of that region. The term of a grant awarded 
pursuant to this section may not exceed three years. Grant funding 
may be awarded and received for subsequent terms of three years as 
provided in this section. The lead agency shall be chosen through a 
process based on all of the fo !lowing: 

(l) Knowledge of technology. 
(2) Technology planning and technical assiBtance. 
(3) A proven record of success in providing staff development in 

technology and curricullliil integration. 
( 4) A demonstrated ability to work collaboratively with school 

districts, county offices of education, and businesses in the region. 
(5) TI1e ability to deliver services specified in this article to all 

school districts and county offices of education in its region. 
(6) The degree of support for the application by school districts 

and county offices of education in the region. 
(7) Review of the annual report of the services provided by the 

lead agency submitted to the State Board of Education and school 
districts and county offices of education within the California 
Technology Assistance Project region. School districts and county 
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offices of education within n California Technology Assistance 
Project region shall have the opportunity to comment on the report. 

(c) To receive funding for the second and third year of a grant 
awarded pursuant to subdivision (b), a lead agency shall submit an 
annual report to the State Board of Education for approval that 
describes the services provided, the persons served, and the funds 
expended for those services in the prior year. School districts and 
county offices of education within the California Technology 
Assistance Project region shall have an opportunity to comment on 
the report. The State Department of Education shall release grant 
funding for a second or third year only after the annual report has 
been approved by the State Board of Education.· 

(d) Funding to support 1l1e regional education technology 
services provided by the California Technology Assistance Project 
shall be provided through the annual Budget Act. Funding of the 
regional lead agencies shall be approved by the State Board of 
Education based on adopted guidelines. 

SEC. 38. Section 52122 of the Education Code is amended to rend: 
52122. (a) Except as otherwise provided by Section 52123, any 

school district that maintains any kindergarten or any of grades 1 to 
3, inclusive, may apply to the Superintendent of Public Instruction 
for an apportionment to inlplement a class size reduction program 
in that school district in kindergarten and any of the grades 
designated in this chapter. 

(b) An application submitted pursuant to this chapter shall 
identify both of the following: 

(I) Each class that will participate in the Class Size Reduction 
Program. 

(2) For each class that will participate in the Class Size Reduction 
Program, whether that class will operate under Option One or 
Option Two: 

(A) (i) Option One: A school district shall provide a reduced class 
size for all pupils in each classroom for the full regular schoolday in 
each grade level fm which funding is claimed. For the purposes of this 
chapter, "full regular scboolday" means a substantial majority of the 
instructional minutes per day, but shall permit limited periods of 
time during which pupils are brought together for a· particular phase 
of education in groups that are larger than 20 pupils per certificated 
teacher. It is the intent of the Legislature that those limited periods 
of tinlC be kept to a minimum and that instruction in reading and 
mathematics not be delivered during those limited periods of time. 
For the purposes of this subparagraph, "class" is defined in the same 
manner as provided in the regulations . adopted by the 
Superintendent of Public Instruction prior to July 1, 1996, pursuant 
to Sections 41376 and 41378 (subdivision (a) of Section 15103 of Title 
5 of the California Code of Regulations). 
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(ii) The purpose of the Class Size Reduction Program is to ensure 
that children in public school in kindergarten and grades 1 to 3, 
inclusive, receive· instruction in c:lassrooms where there are not more 
than 20 pupils. In order to qualify for funding pursuant to this 
chapter, each class in the Class Size Reduction Program shall be 
maintained with an annual average class size of not more than 20 
pupils for the instructional time -that qualifies the class far funding 
pursuant to this chapter. Nothing in this chapter shall be construed 
to prohibit the class size from exceeding 20 pupils on any particular 
day, provided that the average class size far the school year does not 
exceed 20. 

(B) (i) Option Two: A school district shall provide a reduced class 
size for all pupils in each classroom for at least one-half of the 
instructional minutes offered per day in each grade level for which 
funding is claimed. School districts selecting this option shall 
primarily devote fuose instructional minutes to fue subject areas of 
reading and mathematics. For the purposes of this subparagraph, 
"class" is defined in the same manner as provided in fue regulations 
adopted by the Superintendent of Public Instruction prior to July 1, 
1996, pursuant to Sections 41376 and 41378 (subdivision (a) of Section 
15103 of Title 5 of the California Code of Regulations). 

(ii) The purpose of the Class Size Reduction Program is to ensure 
that children in public school in kindergarten and grades I to 3, 
inclusive, receive instruction in classrooms where fuere are not more 
than 20 pupils. In order to qualify. for funding pursuant to this 
chapter, each class in fue Class Size Reduction Program shall be 
maintained wifu an annual avemge class size of not more than 20 
pupils for the instructional time that qualifieS the class for funding 
pursuant to this chapter. Nofuing in fuls chapter shall be construed 
to prohibit the class size from exceeding 20 pupils on any particular 
day, provided that the average class size for the school year does not 
exceed 20. 

(c) A school district fuat intends to implement a Class Size 
Reduction Program for the 1996-97 school year shall submit an 
application for funds pursuant to fuis chapter to the Superintendent 
of Public Instruction not later than November I, 1996. To receive the 
total amount of funding in fue 1996-97 school year for which the 
school district is eligible pursuant to Section 52126, a school district 
shall implement the Class Size Reduction Program by February 16, 
1997, wifuin fue meaning of paragraph (2) of subdivision (b). 

(d) A school district that intends to implement or continue to 
implement a Class Size Reduction Program for the 1997-'98 school 
year and any subsequent school year shall submit an application for 
funding pursuant to this chapter to the Superintendent of Public 
Instruction not later than 90 days after the annual Budget Act is 
chaptered, unless otherwise specified in regulations adopted by the 
State Board of Education. 
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(e) For the 1997-98 school year, a school district that is either 
implementing or expanding a class size reduction program pursuant 
to this chapter may receive funding pursuant to this chapter even if 
the new classes for which fWlding is sought are not implemented at 
the beginning of the 1997-98 school year, provided that, for each new 
class in the Class Size Reduction Program, all of the following criteria 
are met: 

(I) The teacher for each new class is hired and placed on the 
school district's payroll by November 1, 1997. 

(2) Each teacher for a new class bas begun to receive the training 
required by this chapter on or before February 16, 1998. 

(3) All other requirements of this chapter are satisfied by 
February 16, 1998, and continue to be satisfied for the remainder of 
the 1997-98 school year. 

(f) For the 1997-98 school year, the number of new classes in the 
Class Size Reduction Program is the nwnber of classes satisfying the 
requirements of this chapter minus the nwnber of classes funded in 
the Class Size Reduction Program pursuant to this chapter in the 
1996--97 school year. 

(g) Any school district that chooses to reduce class size through 
the use of an early-late instructional program is ineligible to also use 
Section 46205, relating to the computation of instructional time for 
purposes of the lncentive for Longer Instructional Day and Year, in 
any grade level for which class size reduction funding is received 
pursuant to this chapter; provided, however, that any school district 
that operated Wlder Section 46205 prior to July 1, 1996, may receive 
class size reduction funding pursuant to Option One in any grade 
level for which class size reduction funding would otherwise be 
received pursuant to Option One. 

SEC. 39. Section 54745 of the Education Code is amended to read: 
54745. (a) In the administration of the Cal-SAFE program, the 

following provisions shall apply: 
(1) Participation by a school district or coWlty superintendent of 

schools in the Cal-SAFE program is volWltary. 
(2) The governing board of a school district or county 

superintendent of schools may individually, or jointly as a consorllum 
of governing boards of school districts or county superintendents of 
schools, or both, subnrit an application to the State Department of 
Education in the manner, form, and date specified by the 
department to establish and maintain a Cal-SAFE program. 

(3) A school district or coWlty superintendent of schools, alone or 
as a member of a consortium of school districts or county 
superintendents of schools, or both, approved to implement the 
Cal-SAFE program shall be funded as one program to be operated at 
one or multiple sites depending upon the need within the service 
area. 
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( 4) Notwilhsi.Bnding any other provision of law, a school district 
or coumy superintendent of schools operating a School Age Parent 
and Infant Development Program pursuant to Article 17 
(commencing with Section 8390) of Chapter 2 of Part 6, a Pregnant 
Minors Program pursuant to Chapter 6 (commencing with Section 
8900) of Part 6 and Section 2551.3, or a Pregnant and Lactating 
Students Program pursuant to Sections 49553 and 49559, as those 
provisions existed prior to the operative date of the act that adds this 
article, or any combination thereof, that chooses to participate in the 
Cal-SAFE program shall have priority for Cal-SAFE program 
funding for an amount up to the dollar amount provided under those 
provisions in the fiscal year prior to participation in the Cal-SAFE 
program, provided that an application .is submitted and approved. 

(5) If n school district or county superintendent of schools 
operating a School Age Parent and Infant Development Program, a 
Pregnant Minors Program, or a Pregnant and Lactating Students 
Program, or any combination thereof, chooses not to participate in 
the Cal-SAFE program, the funding it would have received for the 
operation of those · programs shall be redirected to the Cal-SAFE 
program and the school district or county superintendent of schools 
may apply in a subsequent school year to operate a Cal-SAFE 
program. 

(6) A school district or county superintendent of schools that 
terminates its Cal-SAFE program may reapply to establish a 
Cal-SAFE program. 

(7) 1n order to continue implementation of the CalcSAFE 
program beyond the initial three years of funding, each funded 
agency shall he reviewed by the department to determine progress 
towards achieving the goals set forth in Section 54742. Thereafter, 
funded agencies shall be reviewed and reauthorized every five years 
based upon a process determined by the department to continue 
implementation of a Cal-SAFE program. 

(h) All of the following requirements shall apply to nn application 
for the Cal-SAFE program: 

(1) The governing hoard of a participating local education agency 
shall adopt a policy or .resolution declaring its commiiment to provide 
a comprehensive, continuous, community-linked .program for 
pregnant and parenting pupils and their children that reflects the 
cultural and linguistic diversity ofthe co= unity. 

(2) The local education agency sball provide assurance for 
participation in the development of the County Service Coordination 
Plan as described in Section 54 744. 

(3) A school district or county superintendent of schools shall 
agree to participare in the data collection and evaluation of the 
Cal-SAFE program. 

(c) To implement a Cal-SAFE program, the funded school 
district, county superintendent of schools, or consortium of school 
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districtli or county superintendents of schools, or both, shall meet all 
of the following criteria: 

(I) Be in compliance with Title IX of the Education Amendments 
of 1972 Regulations. 

(2) Ensure that enrolled pupils retain their right to participate in 
the regular school or educational alternative programs. School 
placement and instructional strategies shall be based upon the needs 
and styles of learning of the individual pupils. The classroom setting 
shall be the preferred instructional strategy unless an alternative is 
necessary to meet the needs of the individual parent, child, or both. 

(3) Enroll pupils into the Cal-SAFE program on an open entry and 
open exit basis. 

(4) Provide a quality education program to pupils in a supportive 
and accommodating learning environment with appropriate 
classroom strategies to ensure school access and academic credit for 
all work completed. 

(5) Provide a parenting education and life skills class to enrolled 
pupils. 

(6) Make max.imum utilization of available programs and facilities 
to serve pregnant and parenting pupils and their children. 

(7) Provide a quality child care and development program for the 
children of enrolled teen parents located on or near the schoolsite. 

(8) Make mnx.imum utilization of its local school food service 
program. 

(9) Provide special school nutrition supplements, as defined by 
subdivision (b) of Section 49553, to pregnant and lactating pupils. 

( 1 0) Enter into formal partnership agreements, as necessary, with 
community-based organizations and other govenimental agencies . to 
assist pupils in accessing support services. 

(11) Provide staff development and community outreach in order 
to establish a positive learning environment and school policies 
supportive of pregnant and parenting pupils' academic achievement 
and to promote the healthy development oftheir children. , 

(12) Maintain an annual program budget and e><penditure report 
to document that funds are expended pursuant to Section 5474?. 

(13) Assess no fees to enrolled pupils or their families for services 
provided through the Cal-SAFE program. 

(14) Establish and maintain a data base in the manner and form 
prescribed by the State Department of Education for purposes of 
program evaluation. 

SEC. 40. Section 54748 of the Education Code is amended to read: 
' 54748. The duties of the State Department of Education include 
all of the following: 

(a) Provision of technical assistance, focused upon transition into 
the Cal-SAFE program, to school districts nnd county 
superintendents of schools . currently operating a School Age Parent 
and lnfant Development Program, a Pregnant Minors Program, or 
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a Pregnant and Lactating Students Program, or any combination 
thereof. 

(b) Provision of technical assistance to school districts and county 
superintendents of schools that do not currently operate a School Age 
Porent and Infant Development Program, a Pregnant Minors 
Program, or a Pregilant nnd Lactating Students Program as defmed 
by subdivisiou (a) of Section 54745. 

(c) Identification and sharing of iuformation ou best practices 
across program sites. 

(d) Developmeut of beuchmarks to detennine to what degi-ee 
pupils and children enrolled in the Cal-SAFE prograna attain the 
program goals. 

(e) Comu!tation with local education agency representatives and 
others, as appropriate, to develop strategies for implen1entation of 
the Cal-SAFE program. 

(f) Determmation of areas in the state where there are pupils who 
are most in need or pupils who are least likely to access services on 
their own if there are not enough resources to serve all eligible pupils. 

(g) Development of an application process and approval of local 
education agencies to implement a Cal-SAFE program. 

(h) Development of operating guiddines for implementing an 
effective Cal-SAFE program. 

(i) Development of guidelines for fiscal reportmg. 
(j) Coordination with other state agencies that administer teen 

pregnancy prevention and mtervention programs . 
. (k) Development of procedures to conduct progran1 evaluation 

and monitoring, as appropriate. 
(I) Commencing March 1, 2004, and every five years thereafter, 

preparation and submission of a report to the Jomt Legislative 
Budget Committee and appropriate policy and fiscal committees of 
the Legislature. The report shall include data, analysis of data, and an 
evaluation of the Cal-SAFE program. 

SEC. 41. Section 54761.3 of the Education Code is amended to 
read: 

5476!.3. Notwithstanding any other provision of law, n school 
district that chose to designate home-to-school transportation as the 
program to which a supplemental grant was to be added, thereby 
increasing its home-to-school transportation allowance, may, for the 
1996-97 fiscal year, transfer into another categorical education 
program account set forth in clause (i) of subparagraph (B) of 
paragraph (!) of subdivision (a) of Section 54761 the amount by 
which the school district's home-to-school traru;portation allowance 
for the I996-97 fiscal year exceeded its approved home-to-school 
transportation costs for the 1995-96 fiscal year. The amount 
transferred pursuant to tl1is section may not exceed the amount of 
supplemental grant funding that was added to the home-to-school 
transportation allowance of the school district. In a manner 
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prescribed by the Superintendent of Public Instruction, eligible 
school districts shall request, no later than February 1, 1999, that the 
Superintendent of Public lru!truction initiate the transfer. The 
request shall designate the program or programs to which the 
supplemental grant funding is to be transferred. Tne Superintendent 
of Public Instruction shall adjust program allocations as requested. 

SEC. 42. Section 60603 of the Education Code is amended to read: 
60603. Ail used in this chapter: 
(a) "Achievement test" means any standardized test that 

measures the level of performance that a pupil has achieved in the 
core curriculum areas. 

(b) "Assessment of applied academic skills" .means a form of 
assessment that requires pupils to demonstrate their lmowledge of, 
and ability to apply, academic knowledge and skills in order to solve 
problems and communicate. It may include, but is not limited to, 
writing an essay response to a question, conducting an experiment, 
or constructing a diagram or model. An assessment of applied 
academic skills may not include assessments of personal behavioml 
standards or skills, including, but not limited to, honesty, sociability, 
ethics, or self-esteem. 

(c) "Basic academic skills" means those skills in the subject areas 
of reading, . spelling, written expression, and mathematics that 
provide the necessary foundation for mastery of more complex 
intellectual abilities, including the synthesis and application of 
knowledge. 

(d) "Content standards" means the specific academic lmowledge, 
skills, and abilities that all public schools in this state are expected to 
teach and all pupils expected to learn in each of the core curriculum 
areas, at each grade level tested. 

(e) "Core curriculum areas" means the areas of reading, writing, 
mathematics, history-social science, and science. 

(f) "Direct writing assessment" means an assessment of applied 
acaderrtic skills that requires pupils to use written expression to 
demonstrate writing skills, including writing mechanics, grammar, 
punctuation, and spelling. 

(g) "End of course exam"' means a comprehensive and 
challenging assessment of pupil achievement in a particular subject 
area or discipline such as the Golden State Exams. 

(h) "Performance · staodards" are standards that define various 
levels of competence at each grade level in each of the curriculum 
areas for which content standards are established. Performance 
standards gauge the degree to which n pupil has met the content 
standards and the degree to which a school or school district has met 
the content standards. · · 

(i) "Publisher" means a commercial publisher or any other public 
or private entity, other than the State Department of Education, 
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which is able to provide tests or test items that meet the requirements 
of this chapter. 

Ul "Statewide pupil assessment program" means the systematic 
achievement testing of pupils in grades 2 to 11, inclusive, pursuant to 
the standardized testing and reporting program under Article 4 
(commencing with Section 60640) and the assessment of basic 
academic skills and applied academic skills, administered to pupils in 
grade levels specified in subdivision (c) of Section 60605, required by 
this chapter in all schools within each school district by means of tests 
designated by the State Board of Education. 

SEC. 43. Section 60640 of the Education Code is amended to read: 
60640. (a) There is hereby established the Standardized Testing 

and Reporting Program, to be known as the STAR Program. 
(b) Commencing in the 1997-98 fiscal year and each fiscal year 

thereafter, and from the funds available for that purpose, each school 
district, charter schoo~ and county office of education shall 
administer to each of its pupils in grades 2 to 11, inclusive, before May 
15, the achievement test designated by the State Board of Education 
pursuant to Section 60642. 

(c) The publisher and the school district shall provide two makeup 
days for the testing of previously absent pupils no later than May 25. 

(d) The governing board of the school district may administer 
achievement tests in kindergarten, and grade 1 or J 2, or both, as it 
deems appropriate. 

(e) Individuals with exceptional needs who have an explicit 
provision in their individualized education program that exempts 
them from the testing requirement of subdivision (b) shall be so 
exempt 

(f) A1 the school district's option, pupils of limited English 
proficiency who are enrolled in any of grades 2 to II, inclusive, may 
take a second achievement test in their primary language. · Primary 
language tests administered pursuant .to this subdivision and 
subdivision (g) shall be subject to the requirements of subdivisions 
(b), (c), (d), and (e) of Section ~0641. These prinaary language tests 
shall produce individual pupil scores that are valid and reliable. 
Notwithstanding any other provision of law, the State Board of 
Education shall designate for use, as part of this program. a single 
primary language test in each language for which such a test is 
available for grades 2 to 11, inclusive, no later than November 14, 
1998, pursuant to tbe process used for designation of the assessment 
chosen in the 1997-98 fiscal year, as specified in Section 60642 and 
60643, as applicable. 

(g) 1n addition to the test required by subdivision (b), pupils of 
limited English proficiency who are enrolled in any of grades 2 to II, 
inclusive, shall be· required to take a test in their primary language 
if such a test is available, if less than 12 months has elapsed after their 
initial enrollment in any public school in the state. 
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· (h) The Superintendent of Public Instruction shall apportion 
funds to enable school districts to meet the requirements of 
subdivisions (b), (f), nnd (g). Tne State Board of Education shall 
establish the amount of funding to be apportioned. The amount to be 
apportioned shall be up to eight dollars ($8) per test administered to 
a pupil in grades 2 to 11, inclusive. 

(i) For tbe purposes of making the computations required by 
Section 8 of Article XVI of the California Constitution, tbe 
appropriation for the apportionments made pursuant to subdivision 
(g) shall be deemed to be "General Fund revenues appropriated for 
school districts," as defined in subdivision (c) of Section 41202, for the 
applicable fiscal year, and included within the "total allocations to 
school districts and community college districts from General . Fund 
proceeds of taxes appropriated pursuant to Article XITI B;" as defined 
in subdivision (e) of Section 41202, for that fiscal year. 

G) As a condition to receiving an apportionment pursuant to 
subdivision (h), a school district shall report to the superintendent all 
of the following: 

( 1) The number of pupils enrolled in the school district in grades 
2 to 11, inclusive. 

(2) The number of pupils to whom an achievement test was 
administered in grades 2 to 11, inclusive, in the school district. 

(3) The number of pupils in paragraph (I) who were exempted 
from tbe test pursuant to subdivision (e) of Section 60640. 

(4) The number of pupils in paragraph (I) who were exempted 
from the test at the request oftbeir parents or guardians. 

SEC. 44. Section 69621 of the Education Code is amended to read: 
69621. For purposes of this article, the following definitions ·apply: 
(a) "Child Development Permit" means a permit issued by the 

Commission on Teacher Credentialing that authorizes an individtial 
to teach.. instruct, or supervise in a licensed child · care and 
development program. 

(h) "Licensed children's center" means a public school 
district-based, nonprofit community-based, or private· proprietary 
program licensed by the State Department of Social Services under 
the health and safety requirements of Title 22 of the California Code 
of Regulations or administered by the State Department of 
Education under Title 5 of the California Code of Regulations. 
Licensed children's centers include federally subsidized, 
state-subsidized, and nonsubsidized child care and development 
programs serving children part day or full day. 

SEC. 45. Section 89010 of the Education Code is amended to read: 
89010. (a) Notwithstanding Article 1 (commencing with Section 

11 000) of Chapter 1 of Part I of, Article 2 (commencing with Section 
14660) of Chapter 2 of Part 5.5 of, and Part 11 (commencing with 
Section 15850) of, Division 3 of Title 2 of the Government Code, or 
any other provision of law to the contrary, the trustees may sell 
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improvements located on the land at the California State University, 
Monterey Bay campus that was transferred to the trustees from the 
United Stales of America and used for i,lousing purposes, in 
circumstances in which fue underlying ownership in the land 
remains with fue trustees. The trustees may exercise this authority 
wifuout the prior approval of any other state department or agency. 

(b) Moneys received by fue trustees from the sale of 
improvements authorized in this section shall be deposited in local 
trust accounts. Moneys so deposited may be invested in accordance 
with state law and, notwithstanding Section 13340 of the Government 
Code, are continuously appropriated without regard to £seal years 
for the purposes of building, maintaining, and funding a campus of 
fue California State University at Monterey Bay through 
expenditures for improvements to the campus, funding of 
scholilrShips, and other academic purposes of the campus. 

SEC. 46. Section 10262 of the Elections Code is amended to read: 
10262. The governing body of the city shall meet at its usual place 

of meeting on tl1e second Tuesday after the election to canvass the 
returns and to install the newly elected officers. The body shall 
declare elected the persons for whom the highest number of votes 
were cast for each office. Upon the completion of fue canvass and 
before installing the new officers, fue body shall pass a resolution 
reciting the fact of the election and the other matters ilia\ are 
enumerated in Section 10264. 

SEC. 47. Section l5ll2 ofilie Elections Code is amended to read: 
15112. When elections are consolidated pursuant to Division 10 

(commencing with Section 10000), and only one form of ballot is used 
at the consolidated election, the ballots cast by absent voters shall be 
counted only in connection with elections to which absent voter 
privileges have been extended by law. 

Whenever tl1e period of time within which absent voters' ballots· 
shall be received by ilie elections official in order to be counted, as 
provided for any election by tlris code or any other law of this state, 
is different from fuat period of time provided for anomer election, 
and the elections are consolidated and only one form of ballot used 
for both elections, all absent voters' ballots issued for ilie consolidated 
election may be counted for both elections if received by fue 
elections official within whichever period of time is longer. 

SEC. 48. Section 15151 offue Elections Code is amended to read: 
15151. (a) The elections official shall transmit the semifinal 

official results to fue Secretary .of State in the manner and according 
to the schedule prescribed by the Secretary of State prior to each 
election, for the following: · 

(1) All candidates voted for statewide office. 
(2) All candidates voted for the following offices: 
(A) Member offue Assembly. 
(B) Member of the Senate. 
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(C) Membor of the United States House of Representatives. 
(D) Member of the State Board of Equalization. 
(E) Justice oftbe Court of Appeal. 

Ch. 83 

(3) All persons voted for at the presidential primary or for electors 
of President and Vice President of the United States. 

( 4) Statewide ballot measures. 
(b) The elections official shall transmit the results to the Secretary 

of State at intervals no greater than two hours, following 
commencement of the semifinal official canvass. 

SEC. 49. Section 4252 of the Family Code is amended to rend: 
4252. (a) One or more child support commissioners shall be 

appointed by the superior court to perform the duties specified in 
Section 4251. The child support commissioners' first priority always 
shall be to hear Title JV-0 child support cases. The child support 
commissioners shall specialize in hearing child support cases, and 
their primary responsibility shall be to hear Title IV-D child support 
cases. Child support commissioner positions shall not be subject to the 
limitation on other connmssmner positions . imposed upon the 
counties by Article 13 (commencing with Section. 70140) of Chapter 
5 of Title 8 of the Government Code. The number of child support 
commissioner positions allotted to each superior court shall be 
detennined by the Judicial Council in accordance with caseload 
standards developed pursuant to paragraph (3) of subdivision (b), 
subject to appropriations in the annual Budget Act. 

(b) The Judicial Council shall do all of the following: 
(1) Establish minimum qualifications for child support 

commissioners. 
(2) Establish minimum educational and training requirements for 

child support commissioners and other court personnel that are 
assigned to Title N-D child support cases. Training programs shall 
include both federal and state Jaws concerning child support and 
related issues. 

(3) Establish caseload, case processing, and staffing standards for 
child support commissioners on or before April I, 1997, which shall 
set forth the maximum number of cases that each child support 
commissioner can process. These standards shall be reviewed and, if 
appropriate, revised by .the Judicial Council every two years. 

( 4) Adopt uniform rules of court and forms for use in Title IV-D 
child support cases. 

(5) Offer technical assistance to counties regarding issues relating 
to implementation and operation of the child support commissioner 
system, including assistance related to funding, staffing, and the 
sharing of resources between counties. 

(6) Establish procedures for the distribution of funding to the 
courts for child support commissioners, family law facilitators 
pursuant to Division 14 (commencing with Section 10000), and 
related allowable costs. 
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(7) Adopt rules iliat define ilie exceptional circumstances in 
which judges may hear Title IV-D child support matters as pro,~ded 
in subdivision (a) of Section 4251. 

(8) Convene a workgroup, including representatives of the State 
Department of Social Services, county district attorneys, child 
support conurusswners, child . support advocates, family law 
facilitators, attorneys engaging in the private practice of family law, 
custodial and noncustodial parents' organizations, Bnd staff of the 
Assembly and Senate Judiciary Committees, to advise ilie Judicial 
Council in establishing criteria to evaluate ilie success and identify 
any failures of the child support commissioner system. Tne 
workgroup shall also provide ad,~ce on how to establish successful 
outcomes for the child support commissioner system created 
pLITsuant to iliis arricle. The Judicial Council shall conduct an 
evaluation and report the results of the evaluation and its 
recommendations to the Legislature no later than February 1, 2000. 
At a minimum, the evaluation shall examine the ability of the child 
support commissioner system to achieve the goals set forth in Section 
4250. The report shall include a fiscal impact statement estimating 
the costs of implementing the recommendations. 

(9) Undertake other actions as appropriate to ensure the 
successful implementation and operation of child support 
commissioners in the counties. 

SEC. 50. Section 4351 of the Family Code is amended to read: 
4351. (a) In any proceeding where the court has entered an 

order pLITSuant to Section 4350, the court may also refer the matter 
of enforcement of the spousal support order to the district attorney. 
The district attorney may bring those enforcement proceedings as 
the district attorney, in the district attorney's discretion, determines 
to be appropriate. 

(b) Notwithstanding subdivision (a), in any case in which the 
district attorney is required to appear on behalf of a welfare recipient 
in a proceeding to enforce an order requiring payment of child 
support., the district attorney shall also enforce any order requiring 
payment to tl1e welfare recipient of spousal support that is in arrears. 

(c) Nothing in this section shall be construed to prohibit the 
district attorney from bringing an action or initiating process to 
enforce or punish the failure to obey an order for spousal support 
tmder any provision of law that empowers the district attorney to 
bring an action or initiate a process, whether or not there has been 
a referral by the court pursuant to this chapter. 

(d) Any notice from the district attorney requesting a meeting 
with the support obligor for any purpose authorized under this part 
shall contain a statement advising the support obligor of his or her 
right to have an attorney present at the meeting. 

SEC. 51. Section 4901 of the Family Code is amended to read: 
490 I. The following definitions apply to this chapter: 
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(a) "Child" means an individual, whether over or under the age 
of majority, who is, or is alleged to be, owed a duty of support by the 
individual's parent or who is, or is alleged to be, the beneficiary of a 
support order directed to the parent. 

(b) "Child support order" means a support order for a child, 
including a child who has attnined the age of majority under the law 
of the issuing state. 

(c) "Duty of support" means an obligation imposed or irnposable 
by .law to provide support for a child, spouse, or former spouse, 
including an unsatisfied obligation to provide support. 

(d) "Home state" means the state in which a child lived with a 
parent or a person acting as parent for at least six consecutive months 
irrnncdiately preceding the time of filing of a petition or comparable 
pleading for support and, if a child is less than six months old, the state 
in which the child lived from birth with any of them. A period of 
temporary absence of any of them is counted as part of the six-month 
or other period. 

(e) "Income" includes earnings or other periodic entitlements to 
money from any source and any other property subject to 
withholding for support under the laws of this state. 

(f) "Income-withholding order" means an earnings assignment 
order for support, as defined in Section 5208, or any other order or 
other legal process directed to an obligor's employer, or other debtor, 
to withhold from the income of the obligor an amount owed for 
support. 

(g) "Initiating state" means a state from which a proceeding is 
forwarded, or in which a proceeding is filed for forwarding, to a 
responding state under this chapter or a law or procedure 
substantially similar to this chapter, the Uniform Reciprocal 
Enforcement of Support Act, or the Revised Uniform Reciprocal 
Enforcement of Support Act. 

(b) "Initiating tribunal" means the authorized tribunal in an 
initiating state. 

(i) "Issuing state" means the state in which a tribunal issues a 
support order or renders a judgment determining parentage. 

(j) "Issuing tribunal" means the tribunal that issues a support 
order or renders a judgment determining parentage. 

(k) "Law" includes decisional and statutory law and -rules and 
regulations having the force oflaw. 

(f) "Obiigee" means any of the following: 
(1) An individual to whom a duty of support is, or is alleged to be, 

owed or in whose favor a support order has been issued or a judgment 
determining parentage has been rendered. 

(2) A state or political subdivision to which the rights under a duty 
of support or support order have been assigned or which has 
independent claims based on its provision of financial assistance to an 
individual obligee. 
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(3) An individual seeking a judgment determining parentage of 
the individual's child. 

(m) "Obligor" means an individual, or the estate of a decedent, 
who satisf1es any of the following criteria: 

(1) He or slle owes or is alleged to owe a duty of support. 
(2) He or she is alleged, but has not been adjudicated to be, a 

parent of a child. 
(3) He or she is liable under a SLI])pon order. 
(n) "Register" means to file a support order or judgment 

detennining parentage in the supcrior court in any county in which 
enforcement of the order is sought. 

(o) "Registering tribunal" means a tribunal in which a support 
order is registered. 

(p) "Responding state" means a state in which a proceeding is 
filed or to which a proceeding is forwarded for filing from an 
injtiating state under this chapter or a law or procedure substantially 
similar to this chapter, the Uniform Reciprocal Enforcement of 
Suppm1 Act, or the Revised Unifonn Reciprocal Enforcement of 
Support Act. 

(q) "Responding tribunal" means the authorized tribunal in a 
responding state. 

(r) "Spousal support order" means a SLI])porl order for a spouse or 
fanner spouse of the obligor. 

(s) "State" means a state of the United States, the District of 
Columbia, Puerto Rico, the United States VIrgin Islands, or any 
territory or insular possession subject to the jurisdiction of the United 
States. The term "state" also includes both oflhe following: 

(I) An Indian tribe. 
(2) A foreign jurisdiction that has enacted a law or established 

procedures for issuance and enforcement of support orders which 
are substantially simj]ar to the procedures under thjs chapter, the 
Uniform Reciprocal Enforcement of Support Act, or the Revised 
Unjforrn Reciprocal Enforcement of Support Act. 

(t) "Support enforcement agency" means a public official or 
agency authorized to seek any of the following: 

(I) Enforcement of support m·ders or laws relating to the duty of 
support. 

(2) Establishment or modification of child support. 
(3) Determination of parentage. 
(4) Location of obligors or their assets. 
(u) "Support order" means a judgment, decree, or order, whether 

temporary, fmal, or subject to modjfication, for the benefit of a child, 
spouse, or fom1er spouse, that provides for monetary support, health 
care, arrcarages, or reimbursement, and may include related costs 
and fees, imerest, income withholding, attorney's fees, or other relief. 
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(v) "Tribunal" means a court, administrative agency, or 
quasi-judicial entity authorized to establish, enforce, or modifY 
support orders or to determine parentage. 

SEC. 52. Section 6380 of the Family Code is amended to read: 
6380. (a) Each county, with the approval of the Deparbnent of 

Justice, shall, by Jllly I, 1996, develop a procedure, using existing 
systems, for the electronic transmission of data, as described in 
subdivision (b), to the Department of Justice. The data shall be 
electronically transmitted through the Califcii:nia Law Enforcement 
Telecommunications System (CLETS) of the Department of Justice 
by law enforcement personnel, or with the approval of the 
Department of Justice, court personnel, or another appropriate 
agency capable of maintaining and preserving the integrity of both 
the CLETS and the Domestic Violence Protective Order Registry, as 
described in subdivision (e). Data entry is required to be entered 
only once under the requirements of this section, unless the order is 
served at a later time. A portion of all fees payable to the Department 
of Justice under subdivision (a) of Section 1203.097 of the Penal Code 
for the entry of the information required under this section, based 
upon the proportion of the costs incurred by the local agency and 
those incurred by the Deparlment of .T ustice, shall be transferred to 
the local agency actually providing the data. All data with respect to 
criminal court protective orders issued under subdivision (g) of 
Section 136.2 of the Penal Code shall be transmitted by the court or 
its designee within one business day to law enforeement personnel 
by either one of the following methods: 

(!) Transmitting a physical copy of the order to a local law 
enforcement agency authorized by the Department of Justice to 
enter orders into CLETS. 

(2) With the approval of the Department of Justice, entering the 
order into CLETS directly. 

(b) Upon the issuance of a protective order to which this division 
applies pursuant to Section 6221, or the issuance of a temporary 
restraining order or injunction relating to harassment or domestic 
violence. pursuant to Section 527.6 or 527.8 of the Code of Civil 
Procedure, or the issuance of a criminal court protective order under 
subdivision (g) of Section 136.2 of the Penal Code, or the issuance of 
a juvenile court restraining order related to domestic violence 
pursuant to Section 213 .5, 304, or 362.4 of the Welfare and Institutions 
Code, or upon registration with the court elerk of a domestic violence 
protective order issued by the court of another state, tribe, or 
territory, and including any of the foregoing orders issued in 
connection with an order for modification of a custody or visitation 
order issued pursuant to a dissolution, legal sepuration, nullity, or 
paternity proceeding, the Department of. Justice shall be 
immediately notified of the contents of the order and the following 
infonnation: 
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(I} The name, race, date of birth, and other personal descriptive 
infonnation of the respondent as required by a form prescribed by 
the Department of Justice. 

(2) The names of the protected persons. 
(3) The date of issuance of the order. 
( 4) The duration or expiration date of the order. 
(5) The terms and conditions of the protective order, including 

stay-away, no-contact, residency exclusion, custody, and visitation 
provisions of the order. 

(6) The department or division nwnber and the address of the 
court. 

(7) Whether or not the order was served upon the respondent. 
(8) The terms and conditions of any restrictions on the ownership 

or possession of frreanns. 
All available information shall be included; however, the inability 

to provide all categories of information shall not delay the entry of 
the information available. 

(c) The information conveyed to the Department of Justice shall 
also indicate whether the respondent was present in court to be 
informed of the contents of the court order. The respondent's 
presence in court shall provide proof of service of notice of the terms 
of the protective order. The respondent's failure to appear shall also 
be included in the information provided to the Department of 
Justice. 

(d) Immediately upon receipt of proof of service the clerk of the 
court, and immediately after service any law enforcement officer 
who served the protective order, shall notify the Department of 
Justice, by electronic transmission, of the service of the protective 
order, including the name of the person who served the order and, 
if that person is a Jaw enforcement officer, the law enforcement 
agency. 

(e) The Department of Justice shall maintain a Domestic Violence 
Protective Order Registry and shall make available to court clerks 
and Jaw enforcement personnel, through computer . access, all 
information regarding the protective and restraining orders and 
injunctions described in subdivision (b), whether or not served upon 
the respondent. 

(f) If a court issues a modification, extension, or termination of a 
protective order, the transmitting agency for the county shall 
immediately notify the Department of Justice, by electronic 
transmission, of the terms · of the modification, extension, or 
termination. 

(g) The Judicial Council shall assist local courts charged with the 
responsibility for issuing protective orders by developing 
informational packets describing the general procedures for 
obtaining a domestic violence restraining order and indicating the 
appropriate Judicial Council forms, and shall include a design, that 
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local courts ,shall complete, that describes local court procedures and 
maps to enable applicants to locate filing windows and appropriate 
courts. The court clerk shall provide a fee waiver form to all 
applicants for domestic violence protective orders. The court clerk 
shall provide all Judicial Council forms required by this chapter to 
applicants free of charge. The informational packet shall also contain 
a statement that the protective order is enforceable in any state, 
territory, or reservation, and general information about agencies in 
other jurisdictions that may be contacted regarding enforcement of 
an order issued by a court of this state. 

(h) For the purposes of this part, "electronic transmission" 
includes compurer access through the California Law Enforcement 
Telecmnmunications System (CLETS). 

SEC. 53. Section 7572 oftbe Family Code is amended to read: 
7572. (a) The State Depnrtment of Social Services, in 

consultation with the State Department of Health Services, the 
Califurnia Association of Hospitals and Health Systems, and other 
affected ..-·health provider organizations, shall work cooperatively to 
develop written materials to assist - providers and parents in 
complying with this chapter. 

(b) The written materials for parents shall be attached to the form 
specified in Section 7574, shall be provided to urnnarried parents, and 
shall contnin the following information: 

(I) That a signed vohmtary declaration of paternity that is filed 
with the State Department of Social Services legally establishes 
paternity. 

(2) The legal rights and obligations of both parents and the child 
that result from the establishment of paternity. 

(3) An alleged father's constitutional rights to have the issue of 
paternity decided by a court; to receive notice of any hearing on the 
issue of paternity; to have an opportunity to present his case to the 
court, including his right to present and cross-examine witnesses; to 
have an attorney represent him; and to have an attorney appointed 
to represent him if he cannot afford one in a paternity action filed by 
the district attorney. 

(4) That by signing the voluntary declaration of paternity, the 
:futher is voluntarily waiving his constitutional rights. 

(c) Parents shall also be given oral notice of the rights and 
responsibilities specified in subdivision (b). Oral notice may be 
accomplished . through the use of audio or videotape programs 
developed by the State Department of Social Services to the extent 
permitted by federal law. 

(d) The State Department of Social Services shall, free of charge, 
make available to hospitals, clinics, and other places of birth any and 
all informational and training materials · for the program under this 
chapter, as well as the paternity declaration form. The State 
Department of Social Services shall mal~ training available to every 
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participating hospital, clinic, local registrar of births and deaths, and 
other place of birth no later than June 30, 1999. 

(e) The State Department of Social Services may adopt 
regulations, including emergency regulations, necessary to 
implement this chapter. 

SEC. 54. Section 7575 of the Family Code is amended to read: 
757 5. (a) Either parent may rescind the volunrary declaration of 

paternity by filing a rescission form with the State Department of 
Social Services within 60 days after the date of C){ecution of the 
declaration by the attesting father or attesting mother, whichever 
signature is later, unless a court order for custody, visitation, or child 
support has been entered in an action in which the signatory seekffig 
to rescind was a party. The State Department of Social Services shall 
develop a form ·to be used by parents to rescind the declaration of 
paternity and instructions on how to complete and file the rescission 
with the State Department of Social Services. The form shall include 
a declaration under penalty of peijury completed by the person filing 
the rescission form that certifies that a copy of the rescission form was 
sent by any form of mail requiring a return receipt to the other 
person who signed the voluntary declaration of paternity. A copy of 
the return receipt shall be attached to the resciSsion form when filed 
with the State Department of Social Services. The form and 
instructions shall be written in simple, easy to understand language 
and shnll be made available at the local family support office and the 
office of local regirnar of births and deaths. 

(b) (I) Notwithstanding Section 7573, if the court finds that the 
conclusions of all of the e){perts based upon the results of the genetic 
tests perfonned pursuant to Chapter 2 (commencing with Section 
7550) ore that the man who signed the voluntary declaration is not 
the father of the child, the court may set aside the voluntary 
declaration of paternity. 

(2) The notice of motion for genetic tests under this section may 
be filed not later than two years after the date of the child's birth by 
either the mother or the man who signed the voluntary declaration 
as the child's father in an action to determine the existence or 
none){istence of the father and child relationship pursuant to Section 
7630 or in any action to establish an order for child custody, visitation, 
or child support based upon the voluntary declaration of paternity. 

(3) The notice of motion for genetic tests pursuant to this section 
shall be supported by a declaration under oath submitted by the 
moving party stating the factual basis for putting the issue of 
paternity before the court. 

(c) (I) Nothing in this chapter shall be construed to prejudice or 
bar the rights of either parent to file an action or motion to set aside 
the voluntary declaration of paternity on any of the grounds 
described in, and within the time limits specified in, Section 473 of 
the Code of Civil Procedure and Chapter I 0 (commencing with 
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Section 2120) of Part 1 of Division 6. If ihe action or motion to set aside 
the voluntary declaration of paternity is based upon an act of fraud 
or petjury, the act must have induced the defrauded parent to sign 
ihe voluntary declaration of paternity. If the action or motion to set 
aside a judgment is required to be filed wiihin a specified time period 
under Section 473 of the Code of Civil Procedure or Section 2122, the 
period wiihin which the action or motion to set aside the voluntary 
declaration of paternity must be filed shall commence on the date 
that the court makes a finding of paternity based upon the voluntary 
declaration of paternity in an action for custody, visitation, or child 
support. 

(2) The parent seeking to set aside the voluntary declaration of 
paternity shall have the burden of proof. 

(3) Any order for custody, visitation, or child support shall remain 
in effect until the court determines that the voluntary declaration of 
paternity should be set aside, subject to the court's power to modify 
the orders as otherwise provided by law. 

(4) Nothing in this section is intended to restrict a court from 
acting as a court of equity. 

(5) If the volunta'ry declaration of paternity is set aside pursuant 
to paragraph (1), the court shall order that the mother, child, and 
alleged futher submit to genetic tests pursuant . to Chapter 2 
(commencing with Section 7550). If the court ·finds that the 
conclusions of all the· experts, as disclosed by the evidence based upon 
the genetic tests, are ihat the person who executed the voluntary 
declaration of paternity is not the father of the child, the question of 
paternity shall be resolved accordingly. If the person who executed 
the declaration as the futher of the child is not excluded as a possible 
father, the question of paternity shall be resolved as otherwise· 
provided by law. If the person who executed the declaration of 
paternity is ultimately determined to be the father of the child, any 
child support ihat accrued under an order based upon fue voluntary 
declaration of paternity shall remain due and owing. 

(6) The Judicial Council shall develop the forms and procedures 
necessary to effectuate this subdivision. 

SEC. 55. Section 6420 of the Fish and Game Code is mnended to 
read: 

6420. The Legislature finds and declares all of the following: 
(a) Declines in various southern California marine species of fish 

have adversely affected the sport B!ld commercial fishing industry. 
(b) Efforts to enhance these species through the placement of 

artificial reefs need to be investigated. 
(c) A program of artificial reef research and development, 

including reef design, placement, and monitoring, is in the public 
interest and can best be accomplished under the administration of 
the deparnnent with the cooperation and assistance of the University 
of California, the California State University, other established, 
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appropriate academic institutions, and other organizations with 
demonstrated expertise in the field. 

(d) A state artificial reef research and construction program 
under the administration of the department is necessary to 
coordinate ongoing studies and construction of artificial reefs in 
waters of the stme. 

SEC. 56. Section 7151 of the Fish and Game Code is amended to 
read: 

7151. (a) Upon application to the department, the follov.cing 
persons, if they have not been convicted of any violation of this code, 
shall be issued, free of any charge or fee, a sportfishing license, which 
is valid for the calendar year of issue or, if issued after the beginning 
of the year, for the remainder thereof, and which authorizes the 
licensee w take any fish, reptile, or amphibian anywhere in this state 
for purposes other than profit 

(1) A blind person upon presentation of -proof of blindness. "Blind 
-person" means a person with central visual acuity of 20/200 or Jess in 
the better eye, with the aid of the best possible correcting glasses, or 
central visual acuity better than 20/200 if the widest diameter of the 
remaining visual field is no greater than 20 degrees. Proof of 
blindness shall be by certification from a qualified licensed 
optometrist or ophthalmologist or by presentation of a iicense issued 
pursuant to this paragraph in the preceding license year. 

(2) Every resident Native American who, in the discretion of the 
department., is financially unable to pay the fee required for the 
license. 

(3) Upon certification by the person in charge of a state hospital, 
a person who is a ward of 1he state and who is a patient in, and resides 
in, the state hospital. 

(4) Upon certification by the person in charge of a regional center 
for the developmentally disabled, a developmentally disabled person 
receiving services from the regional center. 

(5) A person who is a re~;ident of the state and who is so severely 
physically disabled as to be permanently unable to move from place 
to place without the aid of a wheelchair, walker, forearm crutches, 
or a comparable mobility-related device. Proof of the disability shall 
be by certification from a licensed physician and surgeon or, 
beginning January 1, 1997, by presentation of a license issued 
pursuant to tl1is paragraph for the preceding year. 

(b) Upon application to 1he department, the department may 
issue, free of any charge or fee, a sportfishing permit to groups of 
mentally or physically handicapped persons under the care of a 
certified federal, state, county, city, or private licensed care center 
that is a community care facility as defined in subdivision (a) of 
Section 1502 of the Health and Safety Code, to organizations exempt 
from taxation under Section 50J(c)(3) of the federal Internal 
Revenue Code, or to schools or school districtS. Any organization that 

97 

423 



-87- Ch. 83 

applies for a group fishing permit shall provide evidence that it is a 
legitimate private licensed care center, tax-exempt organization, 
school, or school district. The permit shall be issued to the person in 
charge of the group and shall be in his or her possession when the 
group is fishing. Employees of private licensed care centers, 
tax-exempt organizations, schools, or school districts are exempt from 
Section 7145 only while assisting physically or mentnliy disabled 
persons fishing under the authority of a valid permit issued pursuant 
to this section. The permit shall include the location where the 
activity will take place, the date or dates of the activity, and the 
maximum number of people in the group. The permitholder shall 
notify the local department office before fishing and indicate where, 
when, and how long the group will fish. 

(c) On January 15 of each year, the department shall determine 
the number of free sportfishing licenses issued under subdivisions (a) 
and (b) to blind persons, indigent resident Native Ameticans, wards 
of the state, developmentally disabled persons, and physically 
disabled persons. 

(d) There shall be appropriated from the General Fund a sum 
equal to two dollars ($2) per free sportfishing license issued under 
subdivisions (a) and (b), as determined by the department pursuant 
to subdivision (c). That sum may be appropriated annually in the 
Budget Act for trunsfer to the Fish and Game Preservation Fund and 
appropriated in the Budget Act from the Fish and Game 
Preservation Fund to the department for the purposes of this part. 

SEC. 57. Section 221 of the Food and Agricultural Code is 
amended to read: 

221. The "Department of Food and Agriculture Fund," which is 
a special fund, is continued in existence. Any money that is directed 
by law to be ']laid into the fund shall be paid into it and, unless 
otherwise S-pecifically provided, shall be expended solely for the 
enforcement of the Jaw under which the money was derived. The 
expenditure from the fund for the enforcement of any Jaw shall not, 
lllliess otherwise specifically provided, exceed the amount of money 
that is credited to the fund pursuant to the law. 

Notwithstanding Section 13340 of the Government Code, all 
money deposited in the fund under the provisions enwnerated below 
is hereby continuously appropriated to the department without 
regard to fiscal years for expenditure in carrying out the purposes for 
which the money was deposited and for malcing the refunds 

· authorized by Section 302. 
All money deposited in the fund under the provisions enumerated 

below is hereby exempted from Sections 13320 to 13324, inclusive, of 
the Government Code: 

(a) Article 7 (commencing with Section 5821) and Article 7.5 
(co=encing with Section 5850) of Chapter 8 of Part 1 of Division 
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4, Chapter I (cmmnencing with Section 6701) of Part 3 of Division 
4, and Chapter 5 (commencing with Section 53301) ofDivision 18. 

(b) Article 5 (commencing with Section 6001) of Chapter 9 of Part 
1 of Division 4. 

(c) Article 4.5 (conunencing with Section 6971) and Alticle 5 
(commencing with Section 6981) of Chapter 2 of Part 3 of Division 
4. 

(d) Chapter 4 (coii1IIlencing with Section 14200), Chapter 5 
(commencing with Section 14 50 1 ), and Chapter 6 (commencing 
with Section 14901) ofDivision 7. 

(c) Part l (commencing with Section 16301) and Part 2 
(commencing with Section 17401) ofDivision 9. 

(f) Sections 19225, 19227,19312, and 19315. 
(g) Division lO (commencing with Section 20001). 
(h) Division II (commencing with Section 23001). 
(i) Part 4 (commencing with Section 27501) of Division 12. 
G) Division 16 (cmmnencing with Section 40501). 
(k) Chapter 9 (conunencing with Section 44971) of Division 17. 
(T) Chapter 1 (commencing with Section 52001) ofDivision 18. 
(m) Chapter 2 (commencing with Section 52251) of Division 18. 
(n) Chapter 3 (commencing with Section 52651) of Division 18. 
(o) Chapter 4 (commencing \vitb Section 52851) of Division 18. 
(p) Chapter 6 (commencing with Section 55401), Chapter 7 

(commencing with Section 56101), and Chapter 7.5 (commencing 
with Section 56701) of Division 20. 

(q) Section 58582. 
(r) Chapter 1 ·(commencing with Section 61301), Chapter 2 

(commencing with Section 61801), and Chapter 3 (commencing 
with Section 62700) of Part 3 of Division 21. 

(s) Chapter 5.5 (commencing with Section 12531) of Division 5 of 
the Business and Professions Code. 

(t) Chapter 7 (commencing with Section 12700) of Division 5 of 
the Business and Professions Code. 

(u) Chapter 14 (commencing with Section 13400) and Chapter 15 
(commencing with Section 13700) of Division 5 of 1he Business and 
Professions Code. 

SEC. 58. Section 5852 of the Food and Agricultural Code is 
am ended to read: 

5852. (a) The department may provide, upon request, 
nonregulatory accreditation, analytical, certification, diagnostic, 
inspection, quality assurance, testing, and other nonregulatory 
services relating to nursery stock., plants, seed, or other plant pests 
and diseases on a charge-for-service basis or may accredit private 
persons or business entities to perform 1hose services. 

(b) To ensure that the activities performed by private persons or 
business entities are valid and reliable, the department shall adopt 
regulations to establish accreditation criteria to govern itS 
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ac.creditation, monitoring or auditing, and revocation of 
accreditation activities. Any regulations adopted by the department 
pursuant to this subdivision shill be consistent with applicable 
federal law. The department may adopt by reference any pertinent 
federal laws or regulations pertaining to the accreditation of persons 
or business entities for the performance of work required to certify 
compliance with the quarantine, quality, and other import 
requirements established by other states or foreign countries. No 
private, nongovernmental entities that perform diagnostic or field 
inspections for the issuance of federal phytosanitary certificates shall 
be accredited until federal rules nrc adopted that permit and 
regulate those activities. 

(c) To retain accreditation, those persons or business entities 
providing services described in subdivision (a) shall agree to be 
monitored or assessed and evaluated on a periodic basis by means of 
proficiency testing or sample checking. 

(d) It is unlawful for any person or business entity that is not 
accredited by the department to make any representation regarding 
accreditation by the department. Any person or · business entity that 
makes that representation, without valid departmental 
accreditation, may be enjoined from doing so by any court of 
competent jurisdiction upon suit by the department. 

(e) To assure validity and reliability, the department may specify, 
by order, the location or locations where the services described in 
subdivision (a) will be provided. 

(f) The department may establish, by regulat-ion, a schedule of 
charges to cover the department's costs for specific services it 
provides. Chorges for the accreditation and monitoring of 
laboratories located outside the state shall include the expenses for 
all required travel and per ·diem and may include application, basic, 
initial, renewal, and other charges that the department deems 
necessary to cover its costs for accreditation nnd monitoring or 
auditing for · compliance. Funds collected through cost-recovery 
charges are dedicated to, and may only be used for, carrying out the 
activities and functions specified in this article. 

(g) Notwithstanding any other provision of this code regarding 
the provision of the services described in subdivision (n), orders 
issued by the department and regulations establishing charges 
adopted by the secretary pursuant to this section shall not be subject 
to review, approval, or disapproval by the Office of Administrative 
Law. · · 

(h) Nothing in this section shall be construed to interfere with or 
supersede any existing inspection, quality assurance, or certification 
program conducted by an agricultural trade or commodity 
organization, and this section shall not be construed to require those 
programs to be certified or accredited by the department. 
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SEC. 59. Section 14651 of the Food and Agricultural Code is 
amended to read: 

14651. (a) Unless otherwise specified in this chapter, any 
violation of this chapter, or the regulations adopted pursuant to this 
chapter, is a misdemeanor , puo.isbable by a fu1e of not more than five 
hundred dollars ($500) for the first violation and not less than five 
hundred dollars ($500) for each subsequent violation. 

(b) The director may, after hearing, refuse to issue or renew, or 
may suspend or revoke, a license or registration for any violation of 
this chapter or any regulation that is adopted pursuant to this 
chapter. 

· (c) Upon calling a hearing, the director shall hand deliver or mail 
a notice of the bearing to the licensee or registrant specifying the 
time and place of the hearing at least 10 days prior to the bearing. The 
hearing officer may do any of the following: 

(I) Administer oaths and take testimony. 
(2) Issue subpoenas requiring the attendance of the licensee, 

registrant, or witnesses, together with books, records, memoranda, 
papers, and all other documents that may be pertinent to the case. 

(3) Compel from the licensee or registrant and any witness the 
disclosure of all facts known to him or her regarding the case. In no 
instance shall any employee of Agricultural Commodities and 
Regulatory Services serve as the bearing officer in any hearing 
conducted pursuant to this section. 

(d) Any person who is denied a license, whose license Js not 
renewed, or whose license is suspended or revoked pursuant to this 
section may appeal to the director. 

SEC. 60. Section 20797 of the Food and Agricultural Code is 
amended to read: 

20797. Any person who loses his or her right to use n brand as a 
result of the detemtination of the chief pursuant to this article may 
appeal to the secretary within 15 days. The secretary may affirm, 
reverse, or modify the determination of the chief. 

SEC. 61. Section 31753 of the Food and Agricultural Code is 
amended to rend: 

31753. Any rabbit, guinea pig, hamster, pot-bellied pig, bird, 
lizard, snake, turtle, or tortoise that is legally allowed as personal 
property and that is impounded in a public or private shelter shall be 
held for the sume period of time, under the same requirements of 
care, and with the same opportunities for redemption and adoption 
by new owners or nonprofit, as defmed in Section 50l(c)(3) of the 
Internal Revenue Code, animal rescue or adoption organizations as 
provided for cats and dogs. Section 1 7006 shall also apply to these 
animals. In addition to any required spay or neuter deposit, the 
pound or shelter, at its discretion, may assess a fee, not to exceed the 
standard adoption fee, for anllnnls released to nonprofit animal 
rescue or adoption organizations pursuant to this section. 
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SEC. 62. Section 3517.65 of the Government Code is amended to 
read: 

3517.65. (a) Notwithstanding Section 3517.6, this sect-ion shall 
apply only to state employees in State Bargaining Unit 19. 

(b) If the provisions of Section 70031 of the Education Code, or 
subdivision (i) of Section 3513, or Section 14876, 18714, 19080.5, 19100, 
19143, 19261, 19576.1, 19582.3, 19175.5, 19818.16, 19819.1, 19820, 19822, 
19824, 19826, 19827, 19828, 19829, 19830, 19831: 19832, 19833, 19834, 
19835, 19836, 19837, 19838, 19839, 19840, 19841, 19842, 19843, 19844, 
19845, 19846, 19847, 19848, 19849, 19849.1, 19849.4, 19850.1, 19850.2, 
19850.3, 19850.4, 19850.5, 19850.6, 19851, 19853, 19854, 19856, 19856.1, 
19858.1, 19858.2, 19859, 19860, 19861, 19862, 19862.1, 19863, 19863.1, 
19864, 19866, 19869, 19870, 19871, 19871.1, 19872, 19873, 19874, 19875, 
19876, 19877, 19877.1, 19878, 19879, 19880,19880.1, 19881, 19882,19883, 
19884, 19885, 19887, 19887.1, 19887.2, 19888, 19990, 19991, 19991.1, 
19991.2, 19991.3, 19991.4, 19991.5, 19991.6, 19991.7, 19992, 19992.1, 
19992.2, 19992.3, 19992.4, 19993, 19994.1, 19994.2, 19994.3, 19994.4, 
19995, 19995.1, 19995.2, 19995.3, 19996.1, 19996.2, 19998, 19998.1, 20796, 
21600, 21602, 21604, 21605, 22825, or 22825.1 are in conflict with the 
provisions of a memorandum of understanding, the memorandlDD of 
understanding shall be controlling without further legislative actioo. 

(c) If the provisions of Section 19997.2, 19997.9, 19997.10, 19997.12, 
19997.14, 19997.43, 19997.48, 19997.51, or 19997.53 are in conflict with 
the provisions of a memorandum of understanding, the terms· of the 
memorandum of understanding shall be controlling unless the Stam 
Personnel Board finds those terms to be inconsistent with merit 
employment principles as provided for by Article Vll of the 
Ciilifornia Constitution. If this finding is made, the provisions of the 
Government Code shall prevail until those affected sections of the 
memorandum of understanding are renegotiated to resolve the 
inconsistency. If any provision of the memorandum of understanding 
requires the expenditure of funds, those provisions of the 
memorandum of understanding shall not become effective unless 
approved by the Legislature in the annual Budget Act. If any 
provision of the memorandum of understanding requires legislative 
action to permit its implementation by amendment of any section not 
cited in this subdivision, those provisions of the memorandUlil of 
understanding shall not become effective unless approved by the 
Legislature. 

SEC. 63. Section 4560 of the Government Code is amended to 
read: 

4560. (a) The Legislature finds and declares that . there· is a 
substantial need to provide adequate child care facilities for state 
employees. 

(b) When the state constructs, acquires, or receives as a gift any 
office building that can accommodate 700 or more smte employees, 
or when additions, alterations, or repairs are made to any existing 
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state-owned office building that can accommodate 700 or more state 
employees, and the additions, alterations, or repairs both change and 
affect the use of 25 percent. of the net square feet area of the building 
and include the addition to, alteration of, or repair of the Erst floor, 
adeguatc space shall be designated within the building to meet the 
child care needs of those employees, if a review of those employees 
slated to occupy the new or renovated building shows sufficient need 
for child care services for 30 or more children. The review shall be 
conducted by the Department of General Services and the Child 
Development Programs Advisory Committee established pursuant 
to Section 8286 of the Education Code. 

(c) The Director of General Services may secure space in any 
adequate facility for the same purposes if funds for the offsite facilities 
are made available and the director detcnnines that. any of the 
following conditions e"ist: 

(1) All other physical requirements controlling the development 
of the child care facilities within the office building cannot be 
utilized. 

(2) It is more cost-efficient for the state to provide for equivalent 
child care facilities within a reasonable distance of the place of 
employment. 

(3) Locating the child care center within a reasonable distance 
offl;ite would provide an enhanced facility for the children or would 
mitigate security concerns. 

(d) Existing state office buildings, at the discretion of the Director 
of General Services, may be retrofitted to accolllJl1odate a child care 
facility. State funds required for the retrofitting shall be subject to 
regular budgetary procedures and approvals. 

(e). Space designed within a state-owned office building for the 
child care facility · shall comply with the prevailing" local and state · 

·safety building codes for child care facilities. 
(f) The indoor area shall not exceed 2,100 square feet, nor be less 

than that required to accommodate 30 children, e"cluding space for 
restrooms, kitchen facilities, storage areas, and teacher offices. 
Outdoor play area space shall correspond with the indoor play area 
as described in Tille 22 of the California Code of Regulations. 

(g) Utilization of the space shall be subject tO terms and conditions 
set forth by the Director of General Services. The terms shall include 
payment of rent, proof of f1nancial responsibility, and maintenance 
of space. The space shall be mad_e available to employees who wish 
to establish child care facilities at a rate to be established by the 
Director of General Services based upon the actual cost. to the state, 
the average cost of state-owned space in the area, or the statewide 
average cost of state-owned space, whichever is less. If, however, the 
director detennines that a lower rent must be charged to ensure the 
viability of a child care facility, the director may charge a lower rate. 
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(b) (I) The department or departments occupying the building 
shall notify the employee-occupants in writing of the availability of 
space to be used for a child care facility no eariier than 180 days prior 
to the projected date of occupancy of a new building or space 
provided as the result of additions, alterations, or repairs to an 
existing state-owned building, and the additions, alterations, or 
repairs that both change and affect the use of 25 percent of the net 
square feet urea of the building and include the addition to, alteration 
of, or repair of the first floor. If, within 30 days after full occupancy 
of a new office building or 30 days after the completion of additions, 
alterations, or repairs to an existing state-owned office building, the 
employee-occupants so desiring have not filed an application with 
the Secretary of· State as a nonprofit corporation for the purpose of 
organizing a child care center, deposited two months' rent in a 
commercial or savings account, and entered into a contract with the 
Department of General Services, the space may be used for any other 
purpose, as long as no permanent alterntion of the space occurs. 
Other purposes may include, but are not limited to, conference 
rooms, storage areas, or offices. The space for child care shall be held 
for the employee-occupants' nonprofit corporation only as long as 
they pay the monthly rent and meet the terms set forth in the 
contract. Payment of rent shall commence 30 days after full 
occupancy of a new office building or 30 days after completion of 
additions, alterations, or repairs, as specified in this section. 

(2) If, at a later date, the employee-occupants so desiring (A) file 
an application with the Secretary of State as a nonprofit corporation 
for the purpose of organizing a child care facility, (B) deposit two 
months' rent in a commercial or savings account, and (C) notify the 
Director of General Services of those actions, then the space shall be 
reconverted for child care purposes within 180 days of the notice. 

(i) Children from families in which at least one parent or guardian 
is ·a state employee shall be given priority admission over other 
children to the child care facility. 

G) When a child care center within a state-owned office . building 
has been operative for five years, the Director of General Services 

· shall assess the child care needs of the state employees LISing the 
center and the office space needs of the building within which the 
center is located. lf the assessment demonstrates a greater need for 
office space than for child care, the Director of General Services may 
close the child care center. Ninety days' written notice of the closure 
shall be given to the director or head teacher of the center. 

(k) This section does not apply to buildings that provide care or 
24-hour residential care for patients, inmates, or wards of the state, 
such ns state hospitals and correctional facilities. 

SEC. 64. Section 6253 of the Government Code is amended to 
read: 
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6253. (a) Public records are open to inspection at all times 
during the office hours of the state or local agency and every person 
has a right to inspect any public record, except as hereafter provided. 
Any reasonably segregablc portion of a record shall be available for 
inspection hy any person requesting tl1e record after deletion of tl1e 
portions that are exempted by law. 

(b) Except with respect to public records exempt from disclosure 
by express provisions of law, each stare or local agency, upon a 
request for a copy of records that reasonably describes an identifiable 
record or records, shall make the records promptly available to any 
person upon payment of fees covering direct costs of duplication, or 
a statutory fee if applicable. Upon request, an exnct copy shall be 
provided llllless impracticable to do so. Computer data shall be 
provided in a form determined by the agency. 

(c) Each agency, upon a request for a copy of records, shall, within 
I 0 days from receipt of the request, determine whether the request, 
in whole or in part, seeks copies of disclosable public records in the 
possession of the agency and shall. promptly notify the person making 
the request of the determination and the reasons therefor. ln unusual 
circumstances, the time limit prescribed in this section may be 
extended by written notice by the head of the agency or his or her 
designee to the person making the request, setting forth the reasons 
for the extension and the date on which a detemlination is expected 
to be dispatched. No notice shall specify a date that would result in 
an extension for more than 14 days. As used in this section, "unusual 
circumstances" means the following, but only to the extent 
reasonably necessary to the proper processing of the particular 
request: 

(1) The need to search for and collect the requested records from 
field facilities or other establishments that are separate from · the 
office processing the request. 

(2) The need to search for, collect, and appropriately examine a 
voluminous amount of separate and distinct records that are 
demanded in a single request. 

(3) The need for consultation, which sha11 be conducted with all 
practicable speed, with another agency having substantial interest in 
the determination of the request or among two or more components 
of the agency having substantial subject matter interest therein. 

(d) Nothing in this chapter shall be construed to penni\ an agency 
to obstruct the inspection or copying of_ public records. Any 
notification of denial of any request for records shall set forth the 
names and titles or positions of each person responsible for the denial. 

(e) Except as otherwise prohibited by law, a state or local agency 
may adopt requirements for itself that a11ow for faster, more efficient, 
or greater access to records than prescribed by the minimum 
standards set forth in this chapter. 
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SEC. 65. Section 6505.5 of the Government Code is amended to 
read: 

6505.5. If a separate agency or entity is created by the agreement, 
the agreement shall designate the treasurer of one of the contracting 
parties, or in lieu thereof, the county treasurer of a county in which 
one of the contracting parties is situated, or a certified public 
accountant to be the depositary and have custody of all the money 
of the agency or entity, from whatever source. 

The treasurer or certified public accountant so designated shall do 
all of the following: 

(a) Receive and receipt for all money of the agency or entity and 
place it in the treasury of the treasurer so designated to the credit of 
the agency or entity. 

(b) Be responsible, upon his or her official bond, for the 
safekeeping and disbursement of all agency or entity money so held 
by him or her. 

(c) Pay, when due, out of money of the agency or entity held by 
him or her, all sll!lls payable on outstanding bonds and coupons of the 
agency or entity. 

(d) Pay any other sums due fi"om the agency or entity from agency 
or entity money, or any portion thereof, only upon warrants of the 
public officer performing the functions of auditor or controller who 
has been designated by the agreement. . 

(e) Verizy and report in writing on the first day of July, October, 
January, and April of each year to the agency or entity and to the 
contracting parties to the agreement the amount of money he or she 
holds for the agency or entity, the amount of receipts since his or her 
last report, and the amount paid out since his or her last report. 

The officer performing the functions of auditor or controller shall 
be of the same public agency as the treasurer designated as 
depositary pursuant to this section. However, where a certified 
public accountant has been designated as treasurer of the entity, the 
auditor of one of the contracting parties or of a county in which one 
of the contracting parties is located shall be designated as auditor of 
the entity. The auditor shall draw warrants to pay demands against 
the agency or entity when the demands have been approved by any 
person authorized to so approve in the agreement creating the 
agency or entity. 

The governing body of the same public entity as the treasurer and 
auditor specified pursuant to this section shall determine charges to 
be made against the agency or entity for the services of the treasurer 
and auditor. However, where a certified public accountant has been 
designated as treasurer, the governing body of the same public entity 
as the auditor specified pursuant to this section shall determine 
charges to be made against the agency or entity for the services of the 
auditor. 
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SEC. 66. Section 7073 of the Government Code is amended to 
read: 

7073. (a) Except as provided in subdivision (e), any city, county, 
or city and county with an eligible area within its jurisdiction may 
complete a preliminary application for designation as an enterprise 
zone. The applying entity shall establish definitive boundaries for the 
proposed enterprise zone and the targeted employment area. 

(b) (1) In designating enterprise zones, the agency shall select 
from the applications submitted those proposed enterprise zones 
that, upon a comparison of all of the applications submitted, indicate 
that they propose the most effective, innovative, and comprehensive 
regulatory, tax, program, and other incentives in attracting private 
sector investment in U1e zone proposed. 

(2) For purposes of this subdivision, regulatory incentives include, 
but are not limited to, all of the following: 

(A) The suspension or relaxation of locally originated or modified 
building codes, zoning laws, general development plaos, or rent 
controls. 

(B) The elimination or reduction of fees for applications, permits, 
and local government services. 

(C) TI1e establishment of a streamlined permit process. 
(3) For purposes of this subdivision, tax incentives include, but are 

not limited to, the elimination or reduction of construction taxes or 
business license taxes. 

( 4) For the purposes of this subdivision, program and other 
incentives may include, but are not limited to, all of the following: 

(A) The provision or expansion of infrastructure. 
(B) The targeting of federal block grant moneys, including small 

cities, education, and health and welfare block grants. 
(C) The targeting of economic development grants and loan 

moneys, including grant and loan moneys provided by the federal 
Urbao Development Action Grant progr<llll and the federal 
Economic Development Administration. 

(D) The targeting of state and federal job disadvantaged and 
vocational education grant moneys, including moneys provided by 
the federal Job Training Parmership Act of 1982 (P.L. 97-300). 

(E) The targeting offederal or state transportation grant moneys. 
(F) The targeting of federal or state low-income housing and 

rental assistance moneys. 
(G) Tbe use of tax allocation bonds, special assessment bonds, 

bonds under the Mello-Roos Community Facilities Act· of 1982 
(Chapter 2.5 (conunencing with Section 53311) of Part l of Division 
2 of Title 5), industrial development bonds, revenue bonds, private 
activity bonds, housing bonds, bonds issued pursuant to the 
Marks-Ross Local Bond Pooling Act of 1985 (Article 4 (commencing 
with Section 6584) of Chapter 5), certificates of participation, 
hospital bonds, redevelopment bonds, school bonds, and all special 
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provlSlons provided for under federal tax lnw for enterprise 
community or empowerment zone bonds. 

(5) In the process of designating new enterprise zones, the agency 
shall take into consideration the location of existing zones and make 
every effort to locate new zones in a manner that will not adversely 
affect any existing zones. 

( 6) In designating new enterprise zones, the agency shall include 
in its criteria the fact that jurisdictions have been declared disaster 
areas by the President of the United States within the last seven years. 

(c) ln evaluating applications for designation, the agency shall 
ensure that applications are not disqualified solely because of 
technical deficiencies, and shall provide applicants ·with an 
opportunity to correct the deficiencies. Applications shall be 
disqualified if the deficiencies are not corrected within two weeks. 

(d) (I) Except as provided in paragraph (2), or upon 
dedesignation pursuant to subdivision (c) of Section 7076.1 or Section 
7076.2, a designation made by the agency shall be binding for a period 
of 15 years from the date of the original designation. 

(2) The designation period for any zone designated pursuant to 
either Section 7073 or 7085 prior to 1990 may total 20 years, subject 
to possible dedesignation pursuant to subdivision (c) of Section 
7076.1 or Section 7076.2, if the following requirements are met: 

(A) The zone receives a superior or passing audit pursuant to 
subdivision (c) of Section 7076.1. 

(B) The local jUrisdictions comprising the zone submit an updated 
economic development plan to the agency justifying the need for an 
additional five years by defining goals and objectives titat still need 
to be achieved and indicating what actions are to be tal<en to achieve 
these goals and objectives. 

(e) (I) Notwithstanding any other· provision of lnw, any area 
designated as an enterprise zone pursuant to Chapter 12.8 
(commencing with Section 7070) as it read prior to January 1, 1997, 
or as a targeted economic development area, neighborhood 
economic development area, or program area pursuant to Chapter 
12.9 (commencing with Section 7080) as it read prior to January 1, 
1997, or any program area or part of a program area deemed 
designated as an enterprise zone pursuant to Section 7085.5 as it read 
prior to January 1, 1997, shall be deemed to be designated as an 
enterprise zone pursuant to this chapter. The effective date of 
designation of the enterprise zone shall be that of the original . 
designation of tbe enterprise zone pursuant to ·Chapter 12.8 
(commencing with Section 7070) as it read prior to January 1, 1997, 
or of the program area pursuant to Chapter 12.9 (commencing with 
Section 7080) as it read prior to January 1, 1997, and in no event shall 
the total designation period exceed 15 years, except as provided in 
paragraph (2) of subdivision (d). 

97 

434 

e 



Ch. 83 -98-

(2) Notwithstanding any other provision of Jaw, any enterprise 
zone authorized, but not designated, pursuant to Chapter 12.8 
(commencing with Section 7070) as it read prior to January 1, 1997, 
shall be allowed to complete the application process started pursuant 
to that chapter, and to receive fmal designation as an enterprise zone 
pursuant to this chapter. 

(3) Notwithstanding any other provision of law, any expansion of 
a designated enterprise zone or program area authorized pursuant 
to Chapter 12.8 (commencing with Section 7070) as it read prior to 
January 1, 1997, or Chapter 12.9 (commencing with Section 7080) as 
it read prior to January 1, 1997, shall be deemed to be authorized as 
an expansion for a designated enterprise zone pursuant to this 
chapter. 

(4) This chapter shall not be construed to require a new 
application for designation by an enterprise zone designated 
pursuant to Cbapter 12.8 (commencing with Section 7070) as it read 
prior to January I, 1997, or a targeted economic development area, 
neighborhood economic development area, or program area 
designated pursuant to Chapter I 2.9 (commencing with Section 
7080) as it read prior to January I, 1997. 

(f) No more than 39 enterprise zones shall be designated at any 
one time pursuant to this chapter, including those de=ed 
designated pursuant to subdivision (e). Upon the expiration or 
termination of a designation, the agency is authorized to designate 
another enterprise zone to maintain a total of 39 eoterprise zones. 

SEC. 6 7. Section 7260 of the Government Code is amended to 
read: 

7260. AI; used in this chapter: 
(a) "Public entity" includes the state, the Regents of the 

University of California, a county, city, city and county, district, 
public authority, public agency, and any other political subdivision 
or public corporation in the state or any entity acting on behalf of 
these agencies when acquiring real property, or any interest therein, 
in any city or county for public use, and any person who has the 
authority to acquire property by eminent domain under state law. 

(b) "Person" means any individual, partnership, corporation, 
limited liability company, or association. 

(c) (I) "Displaced person" means both of the following: 
(A) Any person who moves from real property, or who moves his 

or her personal property from real property, either: 
(i) As a direct result ·of a written notice of intent to acquire, or the 

acquisition of, the real property, in whole or in part, for a program 
or project undertaken by a public entity or by any person having an 
agreement with, or acting on behalf of, a public entity. 

(ii) A1; a direct result of the rehabilitation, demolition, or other 
displacing activity, as the public entity may prescribe under a 
program or project undertaken by a public entity, of real property 
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on which the person is a residential tenant or conducts a business or 
farm operation, if the public entity determines that the displacement 
is permanent. For purposes of this subparagraph, "residential 
tenant" includes any occupant of a residential hotel unit, as defined 
in subdivision (b) of Section 50669 of the Health and Safety Code, and 
any occupant of employee housing, as defined in Section 17008 of the 
Health and Safety Code, but does not include any person who has 
been determined to be in unlawful occupancy of the displacement 
dwelling. 

(B) Solely for the purposes of Sections 7261 and 7262, any person 
who moves from real property, or moves hill or her personal property 
from real property, either: 

(i) As a direct result of a written notice of intent to acquire, or the 
acquisition of, other real property, in whole or in part, on wltich the 
person conducts a business or farm operation for a program or project 
undertnl<en by a public entity. 

(ii) As a direct result of the rehabilitation, demolition, or other 
displacing activity as the public entity may prescribe under a 
program or project undertaken by a public entity, of other real 
property on which the person conducts a business or fnrm operation, 
in any case 'in which the public entity determines that the 
displacement is permanent. 

(2) This subdivision shall be construed so that persons displaced 
as a result of public action receive relocation benefits in cases where 
they arc displaced as a result of an owner participation agreement or 
an acquisition carried out by a private person for, or in connection 
with, a public use where the public entity is otherwise empowered 
to acquire the property to carry out the public use. 

Except for persons or families of low and moderate income, as 
defined in Section 50093 of the Health and Safety Code, who are 
occupants of· housing that was made available to them on a 
permanent basis by a public agency and who are required to move 
from the housing, a "displaced person.. shall not include any of the 
following: 

(A) Any person who has been determined io be in unlawful 
occupancy of the displacement dwellings. 

(B) Any person whose right of possession at the time of moving 
arose after the date of the public entity's acquisition of the real 
property. 

(C) Any person who has occupied the real property for the 
purpose of obtaining assistance under this chapter. . . 

(D) In any case in which the public entity acquires property for 
a program or project (other than a person who was an occupant of 
the property at the time it was acquired), any person who occupies 
the property for a period subject to termination when the property 
is needed for the program or project. 
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(d) "Business" means any lawful activity, except a fann operation, 
conducted for any of the following: 

(I) Primarily for the purchase, sale, lease, or rental of personal and 
real property, and for the manufacture, processing, or marketing of 
products, commodities, or any other personal property. 

(2) Primarily for the sale of services to the public. 
(3) Primarily by a nonprofit organization. 
(4) Solely for the purpose of Section 7262 for assisting in the 

purchase, sale, resale, manufacture, processing, or marketing of 
products, commodities, personal property, or services by the erection 
and maintenance of an outdoor advertising display, whether or not 
the display is located on the premises on which any of the above 
activities are conducted. 

(e) "Fnnn operation" means any activity conducted solely or 
primarily for the production of one or more agricultural products or 
commodities, including timber, fur sale or home use, and customarily 
producing these products or commodities in sufficient quantity to be 
capable of contributing materially to the operator's support. 

(f) "Affected property" means any real property that actually 
declines in fuir market value because of acquisition by a public entity 
for public use of other real property and a change in the use of the 
real property acquired by the public entity. 

(g) "Public use" means a use for which real property may be 
acquired by eminent domain. 

(h) "Mortgage" means classes of liens that are commonly given to 
secure advances on, or the unpaid purchase price of, real property, 
together with the credit instruments, if any, secured thereby. 

(i) "Comparable replacement dwelling" means any dwelling that 
is all of the following: 

(1) Decent, safe, and sanitary. 
(2) Adequate in size to accommodate the occupants. 
(3) In the case of a displaced person who is a renter, within the 

fmancial means of the displaced person. A comparable replacement 
dwelling is within the financial means of a displaced person if the 
monthly rental cost of the dwelling, including estimated average 
monthly utility costs, minus any replacement housing payment 
available to the person, does not exceed 30 percent of the person's 
average monthly income, unless the displaced person meets one or 
more of the following conditions, in which case the payment of the 
monthly rental cost of the comparable replacement dwelling, 
including estimated average ·monthly utility costs, minus any 
replacement housing payment available to the person, shall not 
exceed 25 percent of the person's average monthly income: 

(A) Prior to January I, 1998, the displaced person received a notice 
to vacate from a public entity, or from a person having an agreement 
with a public entity. 
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(B) The displaced person resides on property lliat was acquired 
by a public entity, or by a person having an agreement with a public 
entity, prior to January 1, 1998. 

(C) Prior to January 1, 1998, a public entity, or a person having an 
agreement witb a public entity, initiated negotiations to acquire llie 
property on which the displaced person resides. 

(D) Prior to January I, 1998, a public entity, or a person having an 
agreement witb a public entity, entered into an agreement to acquire 
the properly on which llic displaced person resides. 

(E) Prior to January I, 1998, a public entity, or a person having an 
agreement with a public entity, gave written notice of intent to 
acquire the property on which the displaced person resides. 

(F) The displaced person is covered by, or resides in an area or 
project covered by, a final relocation plan that was adopted by the 
legislative body prior to January I, 1998, pursuant to this chapter and 
the regulations adopted pursuant to this chapter. 

(G) The displaced person is covered by, or resides in an area or 
project covered by, a proposed relocation plan ihat was required to 
have been submitted prior to January 1, 1998, to the Department of 
Housing and Community Development or to a local relocation 
committee, or for which notice was required to have been provided 
to occupants of the property prior to January 1, 1998, pursuant to this 
chapter and the regulations adopted pursuant to this chapter. 

(H) The displaced person is covered by, or resides in an area or 
project covered by, a proposed relocation plan that was submitted 
prior to January 1, 1998, to the Department of Housing and 
Community Development or to a local relocation committee, or for 
which notice was provided to the public or to occupants of the 
property prior to January 1, 1998, pursuant to this chapter and the 
regulations adopted pursuant to this chapter, and the person is 
eventually displaced by the project covered in the proposed 
relocation plan. 

(I) The displaced person resides on property for which a contract 
for acquisition, rehabilitation, demolition, construction, or other 
displacing activity was entered into by a public entity, or by a person 
having an agreement with a public entity, prior to January 1998. 

(J) The displaced person resides on ·property where an owner 
participation agreement, or other agreement between a public 
entity and a private party that will result in the acquisition, 
rehabilitation, demolition, or development of the property or other 
displacement, was entered into prior to January I, 1998, and the 
displaced person resides in tile property at the time of the 
agreement, provides information to the public entity, or person 
having an agreement with the public entity showing that he or she 
did reside in the property at !be time of the agreement and is 
eventually displaced by theprojectcovered in the agreement. 
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(4) Comparable with respect to the number of rooms, habitable 
space, and type and quality of construction. Comparability under this 
parngraph shall not require strict adherence to a detailed, 
feature-by-feature comparison. While a comparable replacement 
dwelling need not possess every feature of the displacement 
dwelling, the principal features shall be present. 

(5) In an area not subject to unreasonable adverse environmental 
conditions. 

(6) In a location genernlly not less desirnble than the location of 
the displaced person's dwelling with respect to public utilities, 
facilities, services, and the displaced person's place of employment. 

G) "Displacing agency" means any public entity or person 
carrying out a program or project which causes a person to be a 
displaced person for a public project. 

(k) "Appraisal" means a written statement independently and 
impartially prepared by a qualified appraiser setting forth an opinion 
of defined value of an adequately described property as of a specific 
date, supponed by the presentation and analysis of relevant market 
information. 

(l) "Small business" means a business as defined in Part 24 of Title 
49 of the Code of Federal Regulations. 

(rn) "Lead agency" means the Department of Housing and 
Community Development. 

SEC. 68. Section 7262.5 of the Government Code is amended to 
read: 

7262.5. Notwithstanding Section 7265.3 or any other provision of 
law, tenants residing in any rental project who are displaced from the 
project for a period of one year or less as part of a rehabilitation of that 
project, that is funded in whole or in part by a public entity, shall not 
be eligible for permanent housing assistnnce benefits pursuant to 
Sections 7264 and 7264.5 if all of the following criteria are satisfied: 

(n) The project is a "qualified affordable housing preservation 
project," which meiDJS any complex of two or more units whose 
owners enter into a recorded regulatory agreement, having a term 
for the useful life of the project, with any entity for the provillion of 
project rehabilitation financing. For this purpose, the regulatory 
agreement shall require of the owner and all successors and assigns 
of the owner, as long as the regulatory agreement is in effect, that at 
least 49 percent of the tenants in the project have, at the time of the 
recordation of the regulatory agreement, incomes not in excess of 60 
percent of the area median income, adjusted by household size, as 
determined by the appropriate agency of the state. In addition, a 
project is a qualified affordable housing preservation project only if 
the beneficiary of the regulatory agreement elects this designation 
by so indicating on the regulatory agreement 

(b) The resident is offered the right to return to his or her original 
unit, or a comparable unit in the same complex if his or her original 
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writ is not otherwise available due to the rehabilitation, with rent for 
the first l2 months subsequent to that return being the lower of the 
following: up to 5 percent higher than the rent at the time of 
displacement; or up to 30 percent of household income. 

(c) The estimated time of displacement is reasonable, and the 
temporary unit is not umeasonnbly impacted by the effects of the 
construction, Inking into consideration the ages and physical 
conditions of the members of the displaced household. 

(d) All other financial benefits and services otherwiBe required 
under this chapter are provided to the residents temporarily 
displaced from their units, including relocation to a comparable 
replacement unit. Residents shall be temporarily relocated to a unit 
within the same complex, or to a writ located reasonably near the 
complex if that unit is in a location generally not less desirable than 
the location of the displaced person's dwelling with respect to public 
utilities, services, and the displaced person's place of employment. 

SEC. 69. Section 9359.01 of the Government Code is amended to 
read: 

9359.01. (a) NotwiJ:hstanding any other provision of this part, the 
benefits payable to any person who becomes a member for the first 
time on or after January I, 1990, shall be subject to the limitations set 
forth in Section 415 of the Internal Revenue Code. 

(b) Notwithstanding any other law, the benefits payable to any 
person who became a member prior to January I, 1990, shall be 
subject to the greater of the following limitations as provided in 
Section 415(b)(IO) of the Internal Revenue Code: 

(I) The limitations set forth in Section 415 of the Internal Revenue 
Code. 

(2) The accrued benefit of a member under this syStem 
(determined without regard to any amendment to the system made 
after October 14, 1987). 

SEC. 70. Section 12652 of the Government Code is amended to 
read: 

12652. (a) (l) The Attorney General shall diligently investigate 
violations under Section 12651 involving state fimds. If the Attorney 
General :finds that a person has violated or is violating Section 12651, 
the Attorney General may bring a civil action under thiB section 
against that person. 

(2) If the Attorney General brings a civil action under this 
subdivision on a claim involving political subdivision funds as well as 
state funds, the Attorney General shall, on the same date that the 
complaint is filed in this action, serve by mail with "return receipt 
requested" a copy of the complaint on the appropriate prosecuting 
authority. 

(3) The prosecuting authority shall have the -right to intervene in 
an action brought by the Attorney General under this subdivision 
within 60 days after receipt of the complaint pursuant to paragraph 
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(2). The court may penni! intervention thereafter upon a showing 
that all of the requirements of Section 387 of the Code of Civil 
Procedure have been met. 

(b) (l) The prosecuting authority of a political subdivision shall 
diligently investigate violations under Section !2651 involving 
political subdivision funds. If the prosecuting authority finds that a 
person bas violated or is violating Section 12651, the prosecuting 
authority may bring a civil action under this section against that 
person. 

(2) If the prosecuting authority brings a civil action under this 
section on a claim involving state funds as .well as political subdivision 
funds, the prosecuting authority shall, on the some date that the 
complaint is filed in this action, serve a copy of the complaint on the 
Attorney General. 

(3) Within 60 days after receiving the complaint pursuant to 
paragraph (2), the Attorney General shall do either of the following: 

(A) Notify the court that it intends to proceed with the action, in 
which case tl1e Attorney General shall assume primary responsibility 
for conducTing the action and the prosecuting authority shall have 
the right to continue as a party. 

(B) Notify the court that it declines to proceed with the action, in 
which case the prosecuting authority shall have the right to conduct 
the action. 

(c) (I) A person nmy bring a civil action for a violation of this 
article for the person and either for the State of California in the 
name of the state, if any ·state funds are involved, or for n political 
subdivision in the name of the political subdivision, if political 
subdivision funds are exclusively involved. The person bringing the 
action shall be referred to as the qui tam plaintiff. Once filed, the 
action may be dismissed only with the written consent of the court, 
taking into account the best interests of the parties involved and the 
public purposes behind this act 

(2) A complaint filed by a private person under this subdivision 
shall be filed in superior court in camera and may remain under seal 
for up to 60 days. No service shall be made on the defendant untii 
after the complaint is unsealed. 

(3) On the same day as the complaint is filed pursuant to 
paragrdph (2), the qui tam plaintiff shall serve by mail with "return 
receipt requested" the Attomey General with a copy of the 
complaint and a written disclosure of substantially all material 
evidence and information the person possesses. 

( 4) Within 60 days after receiving a complaint and written 
disclosure of material evidence and information alleging violations 
that involve state funds but not political subdivision funds, the 
Attorney General may elect to intervene and proceed with the 
nction. 
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(5) The Attorney General may, for good cause shown, move the 
court for extensions of the time during which the complaint remains 
under seal pursuant to paragraph (2). The motion may be supported 
by affidavits or other submissions in camera. 

(6) Before the expiration of the 60-day period or any extensions 
obtained under paragraph (5), the Attorney General shall do either 
of the following: 

(A) NotifY the court that it intends to proceed with the action, in 
which case the action shall be conducted by the Attorney General 
md the seal shall be lifted. 

(B) NotifY the court that it declines to proceed with the action, in 
which case the seal shall be lifted and the qui tam plaintiff shall have 
the right to conduct the action. 

(7) (A) Within 15 days after receiving a complaint alleging 
violations that exclusively involve political subdivision funds, the 
Attorney General shall forward copies of the complaint and written 
disclosure of material evidence and information to the appropriate 
prosecuting authority for disposition, and shall notify the qui tnrn 
plaintiff of the transfer. 

(B) Within 45 days after the Attorney General forwards the 
complaint and written disclosure pursuant to subparagraph (A), the 
prosecuting authority may elect to intervene and proceed with the 
action. 

(C) The prosecutiog autilority may, for good cause shown, move 
for extensions of tile time during which the complaint remains under 
seal. The motion may be supported by affidavits or other submissions 
in camera. 

(D) Before tile expiration of the 45-day period or any extensions 
obtained under subparagraph (C), the prosecuting authority shall do 
either of the following: 

(i) NotifY the court that it intends to proceed with the action, in 
which case the action shall be conducted by the prosecuting 
authority and the seal shall. be lifted. 

(ii) NotifY the court that it declines to proceed with the action, in 
which case the seal shall be lifted and the qui tarn plaintiff shall have 
the right to conduct the action. 

(8) (A) Wifuin 15 days after receiving a complaint alleging 
violations that involve both state and political subdivision funds, the 
Attorney General shall forward copies of the complaint and written 
disclosure to the appropriate prosecuting authority, and shall 
coordinate its review and investigation with those of the prosecuting 
authority. ·· · 

(B) Wiiliin 60 days after receiving a complaint and written 
disclosure of material evidence and information alleging violations 
fuat involve both state and political subdivision funds, the Attorney 
General or the prosecuting authority, or both, may elect to intervene 
and proceed wifu the action. 
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(C) The Attorney General or the prosecuting authority, or both, 
may, for good cause shown, move the court for extensions of the time 
during which the complaint remains under seal under paragraph (2). 
The motion may be supponed by affidavits or other submissions in 
camera. 

(D) Before the expiration of the 60-day period or any extensions 
obtained under subparagraph (C), the Attorney General shall do one 
of the following: 

(i) NotifY the court that it intends to proceed with the action, in 
which case the action shall be conducted by the Attorney General 
and the seal shall be lifted. 

(ii) Notify the court that it declines to proceed with the action but 
that the prosecuting authority of the political subdivision involved 
intends to proceed with the action, in which case the seal shall be 
lifted and the action shall be conducted by the prosecuting authority. 

(ili) Notify the court that both it and the prosecuting authority 
decline to proceed with the action, in which case the seal shall be 
lifted and the qui tarn plaintiff shall have the right to conduct the 
action. 

(E) If the Attorney General proceeds with the action pursuant to 
clause Ul of subparagraph (D), the prosecuting authority of the 
political subdivision shall be permitted to intervene in the action 
within 60 days after the Attorney General ·notifies the court of its 
intentions. The court may authorize intervention thereafter upon a 
showing that all the requirements of Section 387 of the Code of Civil 
Procedure have been met. · 

(9) The defendant shall not be required to respond to any 
complaint filed under this section until 30 days after the complaint 
is unsealed and served upon the defendant pursuant to Section 
583.210 of the Code of Civil Procedure. 

(I 0) When a person brings an action under 1his subdivision, no 
other person may bring a related action based on the facts underlying 
the pending action. 

(d) (1) No court shall have jurisdiction over an action brought 
under subdivision (c) against a Member of the State Senate or 
Assembly, a member of the state judiciary, an elected official in the 
executive branch of the state, or a member of the governing body of 
any political subdivision if the action is based on evidence or 
information !mown to the state or political subdivision when the 
action was brought. 

(2) A person rTl8y not bring an action under subdivision (c) that 
is based upon allegations or transactions thai are the subject of a civil 
suit or an administrative civil money penalty proceeding in which the 
state or political subdivision is already a party. 

(3) (A) No court shall have jurisdiction over an action under this 
article based upon the public disclosure of allegations or transactions 
in a criminal, civil, or. administrative hearing, in an investigation, 

97 

443 



-107- Ch. 83 

report, hearing, or audit conducted by or at tlle request of tlle Senate, 
Assembly, auditor, or goverrring body of a political subdivision, or by 
tlle news media, unless tlle action is brought by the Attorney General 
or tlle prosecuting autllority of a political subdivision, or the person 
bringing the action is an original source of the infonnation. 

(B) For purposes of subparagraph (A), "original source" means 
an 'individual who has direct and independent knowledge of the 
information on which tlle allegations are based, who voluntarily 
provided the information to the state or political subdivision before 
filing an action based on tllat information, and whose information 
provided the basis or catalyst for the investigation, hearing, audit, or 
report that led to the public disclosure as described in subparagraph 
(A). 

(4) No court shall have jurisdiction over an action brought under 
subdivillion (c) based upon information discovered by a present or 
former employee of the state or a political subdivision during the 
course of his or her employment unless that employee first, in good 
faith, exhausted existing internal procedures for reporting and 
seeking recovery of the falsely claimed sums through official 
channels and unless the state or political subdivillion failed to act on 
the information provided within a reasonable period oftime. 

(e) (I) If the state or political subdivision proceeds with the 
action, it shall have the primary responsibility for prosecuting the 
action. The qui tarn plaiotiff shall have the right to continue as a full 
party to the action. 

(2) (A) The state or political subdivision may seek to dismiss the 
action for good cause notwithStanding the objections of the· qui tarn 
plaintiff if the qui tam plaintiff has been · notified by the state or 
polhical subdivision of the filing of the motion and the court has 
provided the qui tam plaintiff with an opportunity to oppose the 
motion and present evidence at a bearing. 

(B) The state or political subdivision may settle the action with the 
defendant notwithstanding the objections of the qui tarn plaiotiff if 
the court determines, after a hearing providing the qui tam plaintiff 
an opportunity to present evidence, that the proposed settlement is 
fair, adequate, and reasonable under all of the circumstances. 

(f) (I) If the state or political subdivision elects not to proceed, 
the qui tam plaintiff shall have the same right to conduct the action 
as the Attorney General or prosecuting authority would have had if 
it had chosen to proceed under subdivision (c). If the state or political 
subdivision so requests, and at its expense, the state. or political 
subdivision shall be served with copies of all pleadings filed in the 
action and supplied with copies of all deposition transcripts. 

(2) (A) Upon timely application, the court shall permit the state 
or political subdivision to intervene in an action with which it had 
initially declined to proceed if the interest of the state or political 
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subdivision in recovery of the property or funds involved is not being 
adequately represented by the qui tam plaintiff. 

(B) lf the state or political subdivision is allowed to intervene 
under para~ooraph (A), the qui tarn plaintiff shall retain principal 
responsibility for the action and the recovery of the parties shall be 
determined as if the state or political subdivision had elected not to 
proceed. 

(g) (l) (A) If the Attorney General initiates an action pursuant 
to subdivision (a) or assumes control of an action initiated by a 
prosecuting authority pursuant to subparagraph (A) of paragraph 
(3) of subdivision (b), the office of the Attorney General shall receive 
a fixed 33 percent of the proceeds of the action or settlement of the 
claim, which shall be used to support its ongoing investigation and 
prosecution of false claims. 

(B) lf a prosecuting authority initiates and conducts an action 
pursuant to subdivision (b), the office of the prosecuting authority 
shall receive a fixed 33 percent of the proceeds of the action or 
settiement of the claim, which shall be used to support its ongoing 
investigation and prosecution of false claims. 

(C) If a prosecuting authority intervenes in an action initiated by 
the Attorney General pursuant to paragraph (3) of subdivision (a) 
or remains a party to an action assumed by the Attorney General 
pursuant to subparagraph (A) of paragraph (3) of subdivision (b), 
the court may award the office of the prosecuting authority a portion 
of the Attorney General's fixed 3 3 percent of the recovery under 
subparagraph (A), taking into account the prosecuting authority's 
role in investigating and conducting the action. 

(2) If the state or political . subdivision proceeds with an action 
brought by a qui tam plaintiff under subdivision (c), the qui tarn 
plaintiff shall, subject to paragraphs (4) and (5), receive at least 15 
percent but not more than 33 percent of the proceeds of the action 
or settlement of the claim, depending upon the extent to which the 
qui tam plaintiff substantially contributed to the prosecution of the 
action. When it conducts the action, the .Attorney General's office or 
the office of the prosecuting authority of the political subdivision shall 
receive a fixed 33 percent of the proceeds of the action or settlement 
of the claim, which shall be used to support its ongoing investigation 
and prosecution of false claims made against the state or political 
subdivision. When both the Attorney General and a prosecuting 
authority are involved .in a qui tarn action pursuant to subparagraph 
(C) of paragraph (6) of subdivision (c), the court at its discretion 
may award the prosecuting authority a portion of the Attorney 
General's fixed 33 percent of the recovery, taking into aecmmt the 
prosecuting authority's contribution to investigating and conducting 
the action. 

(3) If the state or political subdivision does not proceed with an 
action Ul1der subdivision (c), the qui tarn plaintiff shall, subject to 
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paragraphs (4) and (5), receive an amount tl1at the court decides is 
reasonable for collecting fue civil penalty and damages on behalf of 
the government. The amount shall be not less than 25 percent and 
not more than 50 percent of the proceeds of the action or settlement 
and shall be paid out of these proceeds. 

( 4) If the action is one provided for under paragraph ( 4) of 
subdivision (d), the present or former employee of the state or 
political subdivision is not entitled to any minimum guaranteed 
recovery from the proceeds. The court, however, may award the qui 
tam plaintiff those sums from the proceeds as it considers 
appropriate, but in no case more than 33 percent of the proceeds if 
the state or political subdivision goes forth with the action or 50 
percent if the state or political subdivision declines to go forth, taking 
into account fue significance of the information, fue role of fue qui 
tam plaintiff in advancing the case to litigation, and the scope of, and 
response to, the employee's a:ttempts to report and gain recovery of 
fue falsely claimed funds through official channels. 

(5) If the action is one that the court finds to be based primarily 
on information from a present or former employee who actively 
participated in the fraudulent activity, fue employee is not entitled 
to any minimum guaranteed recovery from the proceeds. The court, 
however, may award the qui tam plaintiff any sums from the 
proceeds that it considers appropriate, but in no Gase more than 33 
percent of the proGeeds if the state or political subdivision goes forth 
with the action or 50 percent if the state or political subdivision 
declines to go forth, taking into account the significance of fue 
information, the role of the qui taro plaintiff in advancing the case to 
litigation, the scope of the present or past employee's involvement 
in the fraudulent activity, the employee's attempts to avoid or resist 
the activity, and all other circumstanGes surrounding the activity. 

(6) The portion of the recovery not distributed pursuant to 
paragraphs (I) to (5), inclusive, shall revert to the state if the 
underlying false clainls involved state funds exclusively and to fue 
political subdivision if the underlying false claims involved political 
subdivision fllllds exclusively. If the violation involved both state and 
political subdivision funds, the court shall make an apportionment 
between the state and political subdivision based on their relative 
share offue funds falsely claimed. 

(7) For pUIJJoses of this section, "proceeds" include civil penalties 
as well as double or treble damages as provided in Section 12651. 

(8) If the state, political subdivision, or the qui tam plaintiff 
prevails in or settles any action under subdivision (c), the qui tam 
plaintiff shall receive an amount for reasonable expenses that the 
court finds to have been necessarily incurred, plus reasonable costs 
and attorney's fees. All expenses, costs, and fees shall be awarded 
against the defendant and under no circumstances shall they be the 
responsibility of the state or political subdivision. 
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(9) If the state, a political subdivision, or the qui rom plaintiff 
proceeds with the action, the court may award to the defendant its 
reasonable attorney's fees and expenses against the party that 
proceeded with the action if the defendant prevails in the action and 
the cmtrl finds that the claim was clearly frivolous, clearly vexatious, 
or brought solely for purposes of harassment. 

(h) The court may slay an act of discovery of the person initiating 
the action for a period of not more than 60 days if the Attorney 
General or local prosecuting authority show that the act of discovery 
would interfere with an investigation or a prosecution of a criminal 
or civil matter arising out of tbe same facts, regardless of whether the 
Attorney General or local prosecuhng authority proceeds with the 
action. This showing shall be conducted in camera. The court may 
extend the 60-day period upon a further showing in camera that the 
Attorney General or local prosecuting authority has pursued the 
criminal or civil investigation or proceedings with reasonable 
diligence and any proposed discovery in the civil action will interfere 
with the ongoing criminal or civil investigation or proceedings. 

(i) Upon a showing by the Attorney General or local prosecuting 
~uthority that unrestricted participation during the course of the 
litigation by the person initiating the action would interfere with or 
unduly delay the Attorney General's or local prosecuhng authority's 
prosecution of the case, or would be repetitious, irrelevant, or for 
purposes of harassment, the court may, in its discretion, impose 
limitations on the person's participation, including the following: 

( 1) Limiting tl1e nlilllber of witnesses the person may call. 
(2) Lin1iting tl1e length of the testimony of the witnesses. 
(3) Limiting the pen;on 's cross-examination of witnesses. 
( 4) Otherwise limiting the participation by tl1e person in the 

litigation. 
G) The False Claims Act Fund is hereby created in the Srote 

Treasury. Proceeds from the action or settlement of the claim by the 
Attorney General pursuant to this article shall be deposited into this 
fund. Moneys in this fund, upon appropriation by the Legislature, 
shall be used by tl1e Attorney General to support the ongoing 
investigation and prosecution of false claims in furtherance of this 
article. 

SEC. 71. Section 13965.2 of the Government Code is amended to 
read: 

13965.2. Whenever an application for assistance has been 
approved, and the board detennincs that an independent evaluation 
pursuant to paragraph (5) of subdivision (a) of Section 13965 is 
appropriate, the victim or derivative victim shall be notified of the 
name of the provider who is to perform the evaluation within 30 days 
of that determination. 

SEC. 72. Section 14838.5 of the Government Code is amended to 
read: 
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14838.5. (n) Notwithstanding the advertising and bidding 
requirements of Chapter 6 · (commencing with Section 14825) nnd 
Section I 0302 of the Public Contract Code, a state agency may award 
a contract for the acquisition of goods, services, or information 
technology that has an estimated value of greater than two thousand 
:live hundred dollars ($2,500), but less than fifty thousand dollars 
($50,000), to a small business, as long as the agency obtains price 
quotations from two or more small businesses. 

(b) In carrying out subdivision (a), state agencies shall consider 
a responsive offer timely received from a responsible small business. 

(c) If the estimated cost to the state is less than two thousand five 
hundred dollars ($2,500) and for the acquisition of goods, services, or 
information technology, or a greater amount as adminiErtratively 
established by the director, a state agency shall obtain at least two 
price quotations from responsible suppliers whenever there is reason 
to believe a response from a single sol.ll"ce is not a fair and reasonable 
price. 

SEC. 73. Section 18523.3 of the Government Code is amended to 
read: 

18523.3. (a) Notwithstanding Section 18523, this section shall 
apply only to state employees in State Bargaining Unit 19. 

(b) "Class" means a group of positions sufficiently sinular with 
respect to duties and responsibilities that the same title may 
reasonably and fairly be used to designate each position allocated to 
the class, that substantially the same tests of fitness may be used, that 
substantially the same minimum qualifications may be required, and 
that the same schedule of compensation may be made to apply with 
equity. 

(c) The board may also establish "broadband" .classes for which 
the same general title may be used to designate each position 
allocated to the class and that may include more than one level or 
more than one specialty area within the same generul field of work. 
In addition to the minimum qualifications for each broadband class, 
other job-related qualifications may be required for particular 
positions within the class. When the board establishes a broadband 
class, these levels and specialty areas shall be described in the class 
specification., and the board shall specify any instances in which these 
levels and speciality areas are to be treated as separate classes for 
pllTposes of applying other provisions of law. 

SEC. 74. Section 19141.3 of the Government Code is amended to 
read: 

19141.3. (a) Notwithstanding Section 19141, this section shall 
apply only to state employees in State Bargaining Unit 19. 

(b) This section applies only to a permanent employee, or an 
employee who previously had permanent status and who, since that 
permanent status, has had no break in the continuity of his or her 
state service due to a permanent separation. As used in this section, 
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"former position" is defined as in Section 18522, or, if the appointing 
power to which reinstatement is to be made and the employee agree, 
a vacant position in any depamnent, commi.ssion, or state agency for 
which he or she is qualified at substantially the same level. 

(c) Within the periods of time specified below, an employee who 
vacates a civil service position to accept an appointment to an exempt 
position shall be reinstated to his or her former position upon 
termination either by the employee or appointing power of the 
exempt appointment, provided that he or she (1) accepted the 
appointment \Vithout a breal in the continuity of state service and 
(2) requests in writing reinstatement by the appointing power of his 
or her former position within 10 worling days after the effective date 
of the tennination. 

(d) The reinstatement may be requested by the employee only 
within the following periods of time: 

( 1) At any time after the effective date of the exempt 
appointment if the employee was appointed under one of the 
following: 

(A) Subdivision (a), (b), (c), (d), (e), (f), (g), or (m) of Section 
4 of Article Vll of the California Constitution. 

(B) Section 2.1 of Article IX of the California Constitution. 
(C) Section 22 of Article XX of the California Constitution. 
(D) To an exempt position under the same appointing power as 

the former position even though a shorter period of time may be 
otherwise specified for that appointment. 

(2) Within six months after the effective date of the exempt 
appointment if appointed under subdivision (h), (i), (k), or (/) of 
Section 4 of Article Vll of the California Constitution. 

(3) Within four years after the effective date of an exempt 
appointment if appointed under any other authority. 

(e) An employee who vacates his or her civil service position to 
accept an assignment as a member, inmate, or patient helper under 
subdivi.J;ion G) of Section 4 of Article VTI of the California 
Constitution shall not have a right to reinstatement. 

(f) An employee who is serving under an exempt appointment 
retains a right of reinstatement when he or she accepts an extension 
of that exempt appointment or accepts a new exempt appointment, 
provided that the extension or new appointment is made within the 
specified reinstatement time limit and there is no break in the 
continuity of state service. The reinstatement right is retained for the 
period applicable to the extended or new exmnpt appointment as if 
that appointment had been made on the date of the initial exempt 
appointment. 

(g) When an employee exercises his or her right of reinstatement 
and returns to his or her fanner position, the service while under an 
exempt appointment shall be deemed to he ·time served in the former 
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position for the purpose of determining his or her eligibility for merit 
salarv increases. 

(h) If the termination of an exempt appointment is for a reason 
contained in Section 199.97 and the employee does not have a right 
to reinstatement, he or she shall have his or her name placed on the 
departmental and general reemployment lists for the class of his or 
her former position. 

SEC. 75. Section 19175.6 of the Government Code is amended to 
read: 

19175.6. (a) Notwithstanding Section 19175, this section applies 
only to state employees in State Bargaining Unit 19. 

(b) The board at the written request of a rejected probationer, 
filed withm 15 calendar days of the effective date of rejection, shall 
only review allegations that the rejection was made for reasons of 
discrimination as defined for the purposes of subdivision (a) of 
Section 19702, fraud, or political patronage. If the board determines 
that the rejected probationer has stated a prima facie case of 
discrimination, fraud, or political patronage, the board may 
investigate the case with or without a hearing, and do any one of the 
following: 

(1) Affirm the action of the appointing power. 
(2) ModifY the action of the appointing power. 
(3) Restore the name of the rejected probationer to the 

employment list for certification to any position within the class, 
provided that his or her name shall not be certified to the agency by 
which he or she was rejected except with the concurrence·. of the 
appointing power thereof. 

(4) Restore the rejected probationer to the position from which 
he or she wns rejected, only if the board determines that there is 
substantial evidence to support that the rejection was made for 
reasons of discrimination as defined for the purposes of subdivision 
(a) of Section 19702, fraud, or political patronage. At the investigation 
or hearing the rejected probationer shall have the burden of proof; 
subject to rebuttal by him or her, it shall be presumed that the 
rejection was free from discrimination, fraud, and political 
patronage, and that the statement of reasons therefor in the notice 
of rejection is true. 

SEC. 76. Section 19576.5 of the Government Code is amended to 
read: 

19576.5. Notwithstanding Section 19576, this section applies only 
to state employees in State Bargaining Unit 8. 

(a) Minor discipline is a suspension without pay for five days or less 
or up to a 5-percent reduction in pay for five months or less. 
Whenever an answer is filed by an employee who is subject to minor 
discipline, and the memorandum of understanding for state 
employees in State Bargaining Unit 8 hns expired, the state employer 
shall follow the minor discipline appeal procedures contained in the 
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expired memorandum of understanding for state employees in State 
Bargaining Unit 8 until a successor agreement is negotiated between 
the Department of Personnel Administration and the exclusive 
representative. However, if an employee receives one of the cited 
actions in more than three instances in any 12-month period, he or 
she shall, upon each additional action within the same 12-month 
period, be afforded a hearing before the State Persormel Board if he 
or she files an answer to the action. 

(b) The State Personnel Board shall not have the authority stated 
in subdivision (a) with regard to written or oral reprimands. 
Reprimands shall not be grievable or appealable by the receiving 
employee by any means. Rejections on probation shall not be 
grievable or appealable by the receiving employee by any means 
except as provided in Section 19175.1. 

(c) The appointing power shall not impose any discipline in a 
manner that is inconsistent with '"salary basis test" against an 
employee employed in an executive, administrative, or professional 
capacity and whose duties exempt him or her from the wage and hour 
provisions of the federal Fair Labor Standards Act as set forth 
pursuant to Section IJ(a)(1) of the Fair Labor Standards Act of 1938, 
as amended (29 U.S.C. Sec. 213(a)(l)), and in Part 54 of Title 29 of 
the Code of Federal Regulations, as defined and delimited on the 
effective date of this section, and as those provisions may be amended 
in the future by the Administrator of the Wage and Hour Division of 
the United States Department of Labor. 

(d) Disciplinary action taken pursuant to this section shall not be 
subject to any of the following provisions: Sections 19180, 19574.1, 
19574.2, 19575, 19575.5, 19579, 19580, 19581, 19581.5, 19582, 19583, and 
19587, and State Personnel Board Rules 51.1 to 51.9, inclusive, 52, and 
52.1 to 52.5, inclusive. 

(e) Notwithstanding any other law or rule, if any provision of this 
section is in conflict with any provision of the memorandum of 
understanding reached pursuant to Section 3517.5, the 
memorandum of understanding shall be controlling without further 
legislative action, except that if provisions of a memortmdurn of 
understanding require the expenditure of funds, those provisions 
shall not become effective unless approved by the Legislature in the 
annual Budget Act. 

(f) If the State Personnel Board establishes regulations· to 
implement this section, the regulations shall be consistent with the 
·expired memortmdum of understanding for state employees in State 
Bargaining Unit 8 and the Ralph C. Dills Act (Part 10.3 (commencing 
with Section 3512) of Division 4 of Title 1). 

SEC. 77. Section 19582.3 of the Government Code is amended to 
read: 

19582.3. (a) Notwithstanding Section 19582, this section applies 
only to slate employees in State Bargaining Unit 19. 
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(b) The board's review of decisions of minor discipline, as defined 
by a rnemorandLirn of understanding or by Section 19576.4, shall be 
limited to either adopting the penalty of the proposed decision or 
revoking tl1e disciplinary action ill its entirety. 

(c) The board's review of decisions of discipline, including minor 
discipline, shall not ilnpose any discipline against an employee that 
would jeopardize the employee's status under the federal Fair Labor 
Standards Act. as set forth pursuant to Section 13(a)(l) of the Fair 
Labor Standards Act of 1938, as amended (29 U.S.C. Sec. 213(a)(l)) 
and in Part 54 of Title 29 of the Code of Federal Regulations, as 
defined and delimited on the effective date of this section and as 
those provisions may be amended in the future. 

(d) If any provision of this section is in conflict with any provision 
of a memorandum of understanding reached pursuant to Section 
3517.5, the memorandum of understanding shall be controlling 
without fur1her legislative action, except that if any provision of a 
memorandum of understanding requires the expenditure of funds, 
the provision shall not become effective unless approved by the 
Legislature in the annual Budget Act. 

SEC. 78. Section 20068.2 of the Government Code is amended to 
read: 

20068.2. (a) Notwithstanding Section 20068, this section applies 
only to state employees in State Bargaining Unit 19. 

(b) "State safety service" means service rendered as a state safety 
member only while receiving compensation for that service, except 
as provided in Article 4 (commencing with Section 20990) of Chapter 
11. It also includes service rendered in an employment in which 
persons have since become state safety members and service 
rendered prior to April 1, 1973, and falling within the definition of 
warden, forestry, and Jaw enforcement service under this chapter 
prior to April I, 1973. "State safety service" pursuant to this 
subdivision does not include service as an investigator prior to April 
I, 1973, within the Depar1lnent of Justice by persons who, prior to 
April I, 1973, were classified as miscellaneous members. 

(c) "State safety service," with respect to a member who becomes 
a state safety member pursuant to Section 20405, also includes servke 
prior to the date on which he or she becomes a state safety member 
as an officer or employee of tl1e Board of Prison Terms, Department 
of Corrections, Prison Industry Authority, or the Deparunent of the 
Youth Authority. 

(d) "State safety service," with respect to a ·member who becomes 
a state safety member pursuant to Sections 20409 and 20410, also 
includes service in a class specified in those sections or service 
pursuant to subdivision (a) prior to September 27, 1982. 

(e) "State safety service," with respect to a member who becomes 
·a state safety member pursuant to Sections 20414 and 20415, shall. also 
include service prior to September 22, 1982, as an officer or employee 
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of the Department of Parks and Recreation or tl1e Military 
Department. 

(i) "State safety service" does not include service in classes 
specified in Section 20407 prior to January 1, 1989. 

(g) "State safety service" does not include service in classes 
specified in Section 20408 prior to January I, 1990. 

(h) "State safety service," with respect to a member who becomes 
a state safety member pursuant to subdivision (b) of Section 20405.3, 
shall also include service rendered in an employment in which 
persons have since become state safety members, as determined by 
the Department of Personnel Administration pursuant to that 
section. 

SEC. 79. Section 20677 of the Government Code is amended to 
read: 

20677. (a) (1) The normal rate of contribution for a state 
miscellaneous member whose service is not included in the federal 
system shall be 6 percent of the compensation in excess of three 
hundred seventeen dollars ($317) per month paid that member for 
service rendered on and after July I, 1976. The normal rate of 
contribution for a school member or a local miscellaneous member 
shall be 7 percent of the compensation paid that member for service 
rendered on and after June 21, 1971. 

(2) The normal rate of contribution for a state miscellaneous or 
industrial member who has elected to be subject to Section 21353.5 
and whose service is not included in the federal system shall be 6 
percent of the member's compensation. 

(3) The normal rate of contribution, as established under this 
subdivision for a member whose service is included in the federal 
system, ·and whose service retirement allowance is reduced under 
Section 21353, 21353.5, or 21354 because of that inclusion, shall be 
reduced by one-third as applied to compensation not exceeding four 
hundred dollars ($400) per month for service after the date of 
execution of the agreement, including service in the federal system 
and prior to termination of the agreement, with respect to the 
coverage group to which he or she belongs. 

(b) (I) The normal rate of contribution for a state miscellaneous 
member whose service hllll been included in the federal system shall 
be 5 percent of compensation in excess of five hundred thirteen 
dollars ($513) per month paid that member for service rendered on 
and after July !, 1976. 

(2) The normal rate of contribution for a state miscellaneous · or 
industrial member who has elected to be subject to Section 21353.5 
and whose service has been included in the federal system shall be 

· 5 percent of compensation, subject to the reduction specified in 
paragraph (3) ofsubdivision (a). 

(c) The normal rate of contribution for a slate miscellaneous or 
industrial member who elects to become subject to Section 21076 or 
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21077 shall be zero percent, unless the member subsequently elects 
to become subject to Section 21353, as authorized by subdivision (c) 
of Section 21070 or Section 21353.5. A member who elects to become 
subject to Section 21353 shall contribute at the rate specified in 
paragraph (1) of subdivision (a) or paragraph (I) of subdivision (b), 
as detennioed by the member's status with the federal system, and 
the rate shall be applied from the first of the month following the date 
of the election. A member who makes the election shall also 
contribute for service prior to the date the contribution rate was 
applied, in the manner specified in Section 21073. A member who 
elected to become subject to Section 21353 solely for service 
rendered on or after the effective date of the election, as ·authorized 
by subdivision (c) of Section 21070 during the period between 
November l, 1988, and October 31, 1989, is not required to make the 
contributions specified in Section 21073. 

SEC. 80. Section 21028 of the Government Code is amended to 
read: 

21028. "Public service" also means service in temporary, 
seasonal, limited term, on call, emergency, intermittent, substitute, 
or other irregular employment in which a person is excluded from 
membership. 

SEC. 81. Section 22200 of the Government Code is amended to 
read: 

22200. The board is hereby 
administer and to maintain in 
entered into between the 
Administrator on March 9, 
heretofore made. 

authorized on behalf of the state to 
full force and effect the agreement 
state and the Federal Security 

1951, and ali modifications thereof 

SEC. 82. Section 22209 of the Government Code is amended to 
read: 

22209. At the request of a public agency; or as otherwise 
permitted by the board, any class or classes of positions covered by 
a retirement system which may be excluded from coverage under 
the federal system pursuant to paragraph (3) or (5) of Section 218(c) 
of the Social Security Act, and to which the agreement does not 
already apply, may be excluded from the agreement at the time it is 
made applicable to such retirement system; except that such 
exclusion shall not include any services to which Section 
218(c)(3)(B) ofthe Social Security Act is applicable. 

SEC. 83. Section 22 7 54.5 of the Government Code is amended to 
read: · 

22754.5. (a) Notwithstanding Section 22754, for state employees 
in State Bargaining Unit 8 or 16 and members of State Bargaining 
Unit 8 or 16 who retire on or after the effective date of this section 
and who meet the definition of annuitant., "eligible family member" 
means: 

(I) The legal spouse in a marriage recognized by the state. 
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(2) A child under the age of 19 years who has never been married 
or who has obtained a legal annulment. This includes: 

(A) The natural or adopted child, or stepchild, of the employee or 
annuitant. 

(B) A child who is not the natural or adopted child, or stepchild, 
of the employee or annuitant and who is not receiving or eligible for 
coverage through another source and who meets either of the 
following conditions: 

(i) The employee or annuitant has legal or joint custody of the 
child. 

(ii) The child is a grandchild living in the household of the 
employee or annuitant, and the natural parent or parents are not 
living in the same household. 

(3) A child over the age of 19 years but under the age of 23 years 
who has never been married or who has obtained a legal annulment 
and meets the criteria of subparagraph (A) or (B) of paragraph (2) 
may continue to be enrolled if the child is one of the following: 

(A) Enrolled on an ongoing basis as a college student for at least 
nine semester college units or equivalent quaner units. 

(B) Enrolled on an ongoing basis in an adult continuation school 
curriculum that would result in a high school diploma or its 
equivalent. An employee or annuitant whose child continues to be 
enrolled under this paragraph must provide the employer or benefit 
carrier, upon request, with an annual certification of schooling or 
enrollment. 

(4) A child under the age of 19 years who has never been married 
or who bas obtained a legal annulment may continue to be enrolled 
after attaining the age of 19 years if he or she is incapable of 
self-support because of physical disability or mental incapacity and 
he or she· is dependent on the employee or annuitant for support and 
care. A disabled child may continue to be enrolled ufter attaining the 
age of 19 years only if he or she was enrolled as disabled at the time 
of the employee's initial enrollment or became disabled while 
enrolled as an eligible family member prior to attaining the age of 19 
years. The employee or annuitant must provide satisfactory evidence 
of the disability within 60 days after the disabled child attains the age 
of 19 years. Necessary documentation, as prescribed by the employer, 
must be completed, processed, and approved by the Public 
Employees' Retirement System. An annual certification of continued 
disability may be required. 

(b) At the time of enrollment or audit, ·an employee or annuitant 
will be required to provide proof of eligibility for all enrolled family 
members that may include any of the following: 

(I) A valid marriage certificate. 
(2) A birth certificate. 
(3) A certification of disability. 
(4) Legal custody documents. 
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(5) A copy of the employee's or annuitant's signed state income 
tax return. 

SEC. 84. Section 54953 of the Government Code, as added by 
Section 2 of Chapter 39.9 of the Statutes of 1988, is repealed. 

SEC. 85. Section 54975 of the Government Code is amended to 
read: 

54975. The board of supervisors shall include in the Local 
Appointments List prepared pursuant to Section 54972 all 
appointments of public members and alternate public members 
made to the local agency formation commission pursuant to Sections 
56325,56329,56330,56331, and 56333. 

Whenever an unscheduled vacancy occurs m a local agency 
folDlntion commission, the board of supervisors shall cause a special 
vacancy notice to be posted as provided in Section 54974. Final 
appointment to fill the vacancy may not be made by the appointing 
body for at least 10 working days after the posting of the notice. 

SEC. 86. The heading of Article 5 (commencing with Section 
63043) of Chapter 2 of Division I of Title 6.7 of the Goverrunerit Code 
is EUDended to read: 

Article 5. Financing Economic Development Facilities 

SEC. 87. The heading of Chapter 6 (commencing with Section 
66400) of Division I of Title 7 of the Government Code is amended 
and renumbered to read: 

CHA!'TER 10. HtGHWAY INTERCHANGE DISTRICTS 

SEC. 88. Section 66400 of the Government Code is amended and 
renumbered to read: 

66100. The Legislature finds and declares that , because 
substantial public moneys will be expended on the development of 
the West Side Freeway portion of Interstate Route 5, including the 
development of recreation a 1 and scenic observation sites in relatively 
undeveloped areas, and because new connnercial and other 
development tends to locate at freeway interchanges in these areas, 
and this development may be detrimental to both traffic capacity and 
safety and to the preservation of the scenic characteristics along the 
freeway route, it is therefore necessary, in the interests of the public 
health, safety, and welfare, and to safeguard community economic 
development along the route of the freeway, to establish controls 
over the kinds, intensity, aod design of land use and development 
that are pennitted to occur at those interchanges along the freeway 
route from its intersection with the San Joaquin River to the junction 
of the route with State Highway Route 99 in the vicinity of V.'heeler 
Ridge. 
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SEC. 89. Section 6640 I of the Government Code is nmen<ied and 
renumbered to read: 

66101. To preserve the effective traffic capacity and safety of the 
West Side Freeway, to maintain and enhance the present character 
of the landscape abutting the freeway, and to ensure compatible land 
use and development at and near interchanges along the route, the 
kind, intensity, and design of land use and development occurring at 
the freeway interchanges on the portion of the West Side Freeway 
designated in Section 66100 shall be regulated within highway 
interchange districts, which districts shall be established by each local 
jurisdiction traversed by the West Side Freeway in which is located 
any of the interchanges identified in 1.lris chapter. 

SEC. 90. Section 66402 of the Government Code is amended and 
renumbered to read: 

66102. The boundaries of each district shall be designated by the 
local jurisdiction within which each interchange is located and shall 
include the territory that the local jurisdiction deems to be affected 
by each interchange, but in no case shall the area consist of less than 
a circle of one-mile radius from the point of intersection of the 
centerline of the West Side Freeway with the centerline of any 
highway, street, or road intersecting at an interchange. 

SEC. 91. Section 66403 of the Government Code is amended and 
renumbered to read: 

66103. Each local jurisdiction shall prepare for each highway 
interchange district a general land use plan and appropriate zoning 
ordinances by January I, 1964. It shall be recognized that this state bas 
a continuing interest in adequate enforcement of these plans and 
ordinances due to construction by this state of the West Side 
Freeway. 

SEC. 92. Section 1206 of the Health and Safety Code is amended 
to read: 

1206. This chapter does not apply to the following: 
(a) Except with respect to the option provided with regard to 

surgical clinics in paragraph (1) of subdivision (b) of Section 1204 
and, further, with respect to specialty clinics specified in parug:mph 
(2) of subdivision (b) of Section 1204, any place or establishment 
owned or leased and operated as a clinic or office by one or more 
licensed health care practitioners and used as an office for the 
prnctice of their profession, within the scope of their license, 
regardless of the nan1e used publicly to identify the place or 
establishment. · 

(b) Puly clinic directly conducted, maintained, or operated by the 
United Swtes or by any of its departments, officers, or agencies, and 
any primary care clinic specified in subdivision (a) of Section 1204 
that is directly conducted, maintained, or operated by this state or by 
any of its political subdivisions or districts, or by any city, Nothing in 
this subdivision precludes the state department from adopting 
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regulations that utilize clinic licensing standards as eligibility criteria 
for participation in programs funded wholly or partially under Title 
XVIII or XIX of the federal Social Security Act. 

(c) Any clinic conducted, maintained, or operated by a federally 
recognized Indian tribe or tribal organization, as defined in Section 
450 or 1601 of Title 25 of the United States Code, and which is located 
on land recognized as tribal land by the federal government 

(d) Clinics conducted, operated, or maintained as outpatient 
departments of hospitals. 

(e) Any facility licensed as a health facility under Chapter 2 
(commencing with Section 1250). 

(f) Any freestanding clinical or pathological laboratory licensed 
under Chapter 3 (commencing with Section 1200) of Division 2 of the 
Business and Professions Code. 

(g) A clinic operated by, or affiliated with, any institution of 
learning that teaches a recognized healing art and is approved by the 
state board or commission vested with responsibility for regulation 
of the practice of that healing art. 

(b) A clinic that is operated by a primary care community or free 
clinic and that is operated on separate premises from the licensed 
clin.ic and is only open for limited services of no more than 20 hours 
n week. An internrittent clinic as described in this paragraph shall, 
however, meet all other requirements of Jaw, including 
administrative regulations and requirements, pertaining to fire and 
life safety. 

(i) The offices of physicians in group practice who provide a 
preponderance of their services to members of a comprehensive 
group practice prepayment health care service plan subject to 
Chapter 2.2 (commencing with Section 1340). 

G) Student health centers operated by public institutions of 
higher education.' 

(k) Nonprofit speech and hearing centers, as defined in Section 
1201.5 ." Any nonprofit speech and hearing clinic desiring an 
ex=ption under this subdivision shall make application therefor to 
the director, who shall grant the exception to any facility meeting the 
criteria of Section 1201.5. Notwithstanding the licensure exemption 
contained in this subdivision, a nonprofit speech and hearing center 
shall be deemed to be an organized outpatient clinic for purposes of 
qualifYing for reimbursement as a rehabilitation center under the 
Medi-Cal Act (Chapter 7 (commencing with Section 14000) of Part 
3 of Division 9 ofthe Welfare and Institutions Code). 

(l) A clin.ic operated by a nonprofit corporation exempt from 
federal income taxati.on under paragraph (3) of subsection (c) of 
Section 501 of the Internal Revenue Code of 1954, as amended, or a 
statutory successor thereof, that conducts medical research and 
health education and provides health care to its patients through a 
group of 40 or more physicians and surgeons, who are independent 
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contractors representing not less than 10 bo!ll"d-certified specialties, 
and nat less than two-thirds of whom practice on a full-time basis at 
the clinic. 

(rn) Any clinic, limited to in vivo diagnostic services by magnetic 
resonance imaging functions or radiological services under the direct 
and immediate supervision of a physician and surgeon who is licensed 
to practice in California. This shall not be construed to permit cardiac 
catheterization or any treatment modality in these clinics. 

(n) A clinic operated by an employer or jointly by two or more 
employers for their employees only, or by n group of employees, or 
jointly by employees and employers, without profit to the operators 
thereof or to any other person, for the prevention and treatment of 
accidental injuries to, and the care of the health of, the employees 
comprising the group. 

(o) A community mental health center as defined in Section 
5601.5 of the Welfare and Institutions Code. 

(p) (1) A clinic operated by a nonprofit corporation exempt from 
federal income taxation under paragraph (3) of subsection (c) of 
Section 501 of the Internal Revenue Code of 1954, as amended, or a 
statutory successor thereof, as an entity organized and operated 
exclusively for scientific and charitable purposes and that satisfies all 
of the following requirements: 

(A) Commenced conducting medical research on or before 
January 1, 1982, and continues to conduct medical research. 

(B) Conducted research in, among other areas, prostatic cancer, 
cardiovascular disease, electronic neural prosthetic devices, 
biological effects and medical uses of lasers, and human magnetic 
resonance imaging and spectroscopy. 

(C) Sponsored publication of at least 200 medical research articles 
in peer-reviewed publications. 

(D) Received grants and contracts from tl1e National Institutes of 
Health. 

(E) Held and licensed patents on medical technology. 
(F) Received charitable contributions and bequests totaling at 

least five million dollars ($5,000,000). 
(G) Provides health care services to patients only: 
(i) ln conjunction with research being conducted on procedures 

or applications not approved or only partially approved for payment 
(I) under the Medicare program pursuant to Section J359y(a)(J)(A) 
of Title 42 of the United States Code, or (II) by a health care service 
plan registered under Chapter 2.2 (co=encing with Section 1340) 
or a disability insurer regulated under Chapter 1 (commencing with 
Section 10110) of Part 2 of Division 2 of the lnsurnnce Code; provided 
that sen-ices may be provided by the clinic for an additional period 
of up to three years following the approvals, but only to the extent 
necessary to maintain clinical expertise in the procedure or 
application for purposes of actively providing training in the 
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procedure or application for physicians and surgeons unrelated to the 
clinic. 

(ii) Through physicians and surgeons who, in the aggregate, 
devote no more than 30 percent of their professional time for the 
entity operating the clinic, on an annual basis, to direct patient care 
activities for which charges for professional services !lie paid. 

(H) Makes available to the public the general results of its 
research activities on at least an annual basis, subject to good faith 
protection of proprietary rights in its intellectual property. 

(I) Is a freestanding clinic, whose operations under this 
subdivision are not conducted in conjunction with any affiliated or 
associated health clinic or facility defined under this division, except 
a clinic exempt from licensure under subdivision (m). For purposes 
of this subparagraph, a freestanding clinic is defined as "affiliated" 
only if it directly, or indirectly through one or more intermediaries, 
controls, or is controlled by, or is under common control with, a clinic 
or health facility defined under this division, except a clinic exempt 
from licensure under subdivision (m). For purposes of this 
subparagraph, a freestanding clinic is defined us "associated" only if 
more than 20 percent of the dll:ectors or trustees of the dinic are also 
the directors or trustees of any individual clinic or health facility 
defined under this division, except a clinic exempt from licensure 
under subdivision (m). Any activity by a clinic under this subdivision 
in connection with an affiliated or associated entity shall fully comply 
with the requirements of this subdivision. Tnis subparagraph shall 
not apply to agreements between a clinic and any entity for purposes 
of coordinating medical research. 

(2) This subdivision shall become inoperative on January 1, 2003. 
Prior to extending or deleting that inoperative date, the Legislature 
shall receive a repon from each clinic meeting the criteria of this 
subdivision and any other interested party concerning the operation 
of the clinic's activities. The repon shall include, but not be limited 
to, an evaluation of how the clinic impacted competition in the 
relevant health care market., and a detailed description of the clinic's 
research results and the level of acceptance by the payer community 
of the procedures performed at the clinic. The report shall also 
include a description of procedures performed both in clinics 
governed by this subdivision and those performed in other settings. 

SEC. 93. Section 1261.5 of the Health and Safety Code is amended 
to read: 

1261.5. (a) The number of oral dosage form or suppository form 
drugs· provided by a phannacy to a health facility licensed pursuant 
to subdivision (c) or (d), or both (c) and (d), of Section 1250 for 
storage in a secured emergency supplies container, pursuant to 
Section 4035 of the Business and Professions Code, shall be limited to 
24. The State Department of Health Services may limit the number 
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of doses of each drug available to not more than four doses of any 
separate drug dosage form in each emergency supply. 

(b) Any limitations established pursuant to subdivision (a) on the 
number and quantity of oral dosage or suppository form drugs 
provided by a pharmacy to a health facility licensed pursuant to 
subdivision (c), (d), or botl1 (c) and (d), of Section 1250 for storage 
in n secured emergency supplies container shall not apply to an 
automated drug delivery system, as defined in Section 1261.6, wben 
a pharmacist controls access to the drugs. This subdivision shall 
become operative on July 1, 1999. 

SEC. 94. Section 1261.6 of the Health and Safety Code is amended 
to read: 

1261.6. (a) For purposes of tlais section and Section 1261.5, an 
"automated drug delivery system" means a mechanical system tlaat 
performs operations or activities, other than compounding or 
administration, relative to the storage, dispensing, or distribution of 
drugs. A:n automated drug delivery system shall collect, control, and 
maintain all transaction information to accurately track the 
movement of drugs into and out of the system for security, accuracy, 
and accountability. 

(b) Transaction information shall be made readily available in a 
written format for review and inspection by individuals authorized 
by Jaw. These records shall be maintained in \be facility for a 
minimum of three years. 

(c) Individualized and specific access to automated drug delivery 
systems shall be limited to facility and contract personnel authorized 
by law to administer drugs. 

(d) (1) The facility and the pharmacy shall develop and 
implement written policies and procedures to ensure safety, 
accuracy, accountability, security, patient confidentiality, and 
maintenance of the quality, potency, and purity of stored drugs. 
Policies and procedures shall define access to the automated drug 
delivery system and limits to access to equipment and drugs. 

(2) All policies and procedures shall be maintained at the location 
where tlae automated drug delivery system is being used. · 

{e) Drugs removed from the automated drug delivery system 
shall be limited to tlae following: 

(I) A new drug order given by a prescriber for a patient of the 
facility for administration prior to the next scheduled delivery from 
the pharmacy, or 72 hours, whichever is less. The drugs shall be 
retrieved only upon authorization by a pharmacist and· after tlae 
pharmacist has reviewed tlae prescriber's order and the patient's 
profile for potential contrnindications and adverse drug reactions. 

(2) Drugs that a prescriber has ordered for a patient on an 
as-needed basis, if tlae utilization and retrieval of those drugs are 
subject to ongoing review by a pharmacist. 
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(3) Drugs designed by the patient care policy committee · or 
pharmaceutical service committee of the facility as eniergency drugs 
or acute onset drugs. These drugs may be retrieved from an 
automated drug delivery system pursuant In the order of a prescriber 
for emergency or immediate administration to a patient of the 
facility. Within 48 hours after retrieval under this paragraph, the case 
shall be reviewed by a phamtacist; 

(f) The stocking of an automated drug delivery system shall be 
performed by a pharmacist. If the automated drug delivery system 
utilizes removable pockets or drawers, or similar technology, the 
stocking system may be done outside of the facility and be delivered 
to the facility if all of the following conditions are met: 

(I) The task of placing drugs into the removable pockets or 
drawers is performed by a pharmacist or by an int= pharmacist or 
a pharmacy technician working under the direct supervision of a 
pharmacist. 

(2) The removable pockets or drawers are transported between 
the pharmacy and the facility in a secure tamper-evident container. 

(3) The facility, in conjunction with the pharmacy, has developed 
policies and procedures to ensure that the pockets or drawers are 
properly placed into the automated drug delivery system. 

(g) Review of the drugs contained within, and the operation and 
maintenance of, the automated drug delivery system shall be done 
in accordance with law and shall be the responsibility of the 
pharmacy. The review shall be conducted on a monthly basis by a 
pharmacist and shall include a physical inspection of the drugs in the 
automated drug delivery system, an inspection of the automated 
drug delivery system machine for cleanliness, and a review of all 
transaction records in order to verify the security and accountability 
of the system. 

(h) Drugs dispensed from an automated. drug delivery system that 
meets the requirements of this section shall not be subject to the 
labeling requirements of Section 4076 of the Business and Professions 
Code or Section 111480 of this code if the drugs to be placed into the 
automated drug delivery system are in unit dose packaging or unit 
of use and if the information required by Section 4076 of the Business 
and Professions Code and Section 111480 of this code is readily 
available at the time of drug administration. 

(i) This section shall become operative on July 1, 1999. 
SEC. 95. Section 1300 of the Health and Safety Code is amended 

to read: 
1300. (a) Any licensee or holder of a special permit may, with the 

approval of the state departtnent, surrender his or her license or 
special permit for suspension or cancellation by the state 
department Any license or special permit suspended or canceled 
pursuant to this section may be reinstated by the state department 
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on receipt of an application showing compliance with the 
requirements of Section 1265. 

(b) Before approving a downgrade or closure of emergency 
services pLirsuani to subdivision (a), the state department shall 
receive a copy of the impact evaluation of the county to deternrine 
impacts, including, but not limited to, an impact evaluation of the 
downgrade or closLire upon the community, including community 
access to emergency care, and how that downgrade or closure will 
affect emergency services provided by other entities. Development 
of the impact evaluation shall incorporate at least one public hearing. 
The county in which the proposed downgrade or closure will occur 
shall ensure the completion of the impact evaluation, and shall notify 
the state department of results of an impact evaluation within three 
days of the completion of that evaluation. The county may designate 
the local emergency medical services agency as the appropriate 
agency to conduct the impact evaluation. The impact evaluation and 
hearing shall be completed within 60 days of the county receiving 
notification of intent to downgrade or close emergency services. The 
county or designated local emergency medical services agency shall 
ensure that all hospital and prehospital health care providers in the 
geographic area impacted by the service closure or change are 
consulted with, and that local emergency service agencies and 
planning or zorring authorities are notified, prior to completing an 
impact evaluation ns required by this section. This subdivision shall 
be implemented on and after the date that the county in which the 
proposed downgrade or closure will occur, or its designated local 
emergency medical services agency, has developed a policy 
specifying the criteria it will consider in conducting an impact 
evaluation, as required by subdivision (c). 

(c) The Emergency Medical Services Authority. shall develop 
guidelines for development of impact evaluation policies. On or 
before June 30, 1999, each county or its designated local emergency 
medical services agency shall develop a policy specifying the. criteria 
it will consider in conducting an iropact evaluation pursuant to 
subdivision (b). Each county or its designated local emergency 
medical services agency shall submit its impact evaluation policy to 
the state department and the Emergency Medical Services Authority 
within three days of completion of the policy. The Emergency 
Medical Services Authority shall provide technical assistance upon 
request to a county or its designated local emergency medical 
services agency. 

SEC. 96. Section 1351.2 of the Health and Safety Code is amended 
to read: 

1351.2. (a) If a health care service plan licensed under the laws 
of Mexico elects to operate a health care service plan in this state, the 
plan shall apply for licensure as a health care service plan under this 
chapter by filing an application for licensure in the form prescribed 
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by the department and verified by an authorized represenmtive of 
the applicnnt. The plan shall be subject to the provisions of this 
chapter, and the rules adopted by the commissioner thereunder, as 
determined by the commissioner to be applicable. The application 
shall be accmnpanied by the fee prescribed by subdivision (a) of 
Section 1356 and shall demonstrate compliance with the following 
requirements: 

(I) The plan is operating lawfully under the laws ofMe><ico. 
(2) The plan offers and sells in this state only employer-sponsored 

group plan contracts exclusively for the benefit of cirizens of Me><ico 
legally employed in this state, and for the benefit of their dependents 
regardless of nationality, that pay for, reimburse the cost of, or 
arrange for the provision or delivery of health care services that are 
to be provided or delivered wholly in Mexico, except for the provision 
or delivery of those health care services set forth in paragraph (4). 

(3) Solicitation of plar contracts in this state is made only through 
insurance brokers and agents licensed in this state or n third-party 
administrator licensed in this state, each of which is authorized by the 
plan to offer and sell plan group contracts. 

( 4) Group contracts provide, through a contract of insurance 
between the plan and an insurer admitted in this state, for the 
reimbursement of emergency and urgent care services provided out 
of area as required by subdivision (h) of Section 1345. 

(5) All advertising, solicitation material, disclosure statements, 
evidences of coverage, and contracts are in compliance with the 
appropriate provisions of this chapter and the rules or orders of the 
commissioner: The commissioner shall require that each of these 
documents contain a legend in 1 0-point type, in both English and 
Spanish, declnring that the health care service plan contract 
provided by the plan may . be limited as to benefits, rights, and 
remedies under state and federal law. 

(6) All funds received by the plan from a subscriber are deposited 
in an account of a bank organized under the laws of this state or in 
an accmmt of a national bank located in this state. 

(7) The plan maintains a tangible net equity as required by this 
chapter and the rules of the commissioner, as calculated under 
United States generally accepted accounting principles, in the 
amount of at least one million dollars ($1,000,000). In lieu of nn 
amount in excess of the minimum tangible net equity of one million 
dollars ($! ,000,000), the plan may demonstrate a reasonable 
acceptable· alternative reimbursement arrangement that the 
commissioner may in his or her discretion accept. The plan shall also 
maintain a fidelity bond and a surety bond as required by Section 1376 
and the rules of the commissioner. 

(8) The plan agrees to make all of its books and records, including 
the books and records of health care providers in Me><ico, available 
to the commissioner in the form and at the time and place requested 
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by the commissioner. Books and records shall be made available to 
the commissioner no later than 24 hours from the date of the request. 

(9) The plan files a consent to service of process with the 
commissioner and agrees to be subject to the laws of this &tate and the 
United States in any investigation, examination, dispute, or other 
matter arising from the advertising, solicitation, or offer and sale of 
a plan contract, or the management or provision of health care 
services in this state or throughout the United States. The plan shall 
agree to notify the commissioner, immediately and in no case later 
than one business day, if it is subject to any investigation, 
examination, or administrative or legal action relating to the plan or 
the operations of the plan initiated by the government of Mexico or 
the government of any &tate of Mexico against the plan or any officer, 
director, security holder, or contractor owning l 0 percent or more 
of the securities of the plan. The plan shall agree that in the event of 
conflict of laws in any action arising out of the license, the laws of 
California and the United States shall apply. 

( 1 0) The plan agrees that disputes ansmg from the group 
contracts invol viog group contract holders and providers of health 
care services in the United States shall be subject to the jurisdiction 
of the courts of this state and the United States. 

(b) The plan shall pay the application processing fee arid other 
fees and assessments specified in Section 1356. When consistent with 
the intent and purpose of this chapter and in the public interest, 1l1e 
commissioner, by order, may designate provisions of this chapter and 
rules adopted thereunder that need not be applied to a health care 
service plan licensed under the laws of Mexico. 

SEC. 97. Section 1357.09 of the Health nnd Safety Code is 
amended to read: 

1357.09. No plan shall be required to offer a health care service 
plan contract or accept applications for such a contract pursuant to 
this article in the case of any of the following: 

(a) A small employer, where the small employer is not physically 
located in a plan's approved service areas, or where an eligible 
employee and dependents who are to be covered by the plan 
contract do not work or reside within a plan's approved service areas. 

(b) A specific service area or portion of a service area where a plan 
reasonably anticipates and demonstrates to the satisfaction of the 
commissioner that it will not have sufficient health care delivery 
resources to assure that health care services will be available and 
accessible to the eligible employee and dependents of the employee 
because of its obligations to existing enrollees. 

(I) A plan that cannot offer a health care service plan contract to 
small employers because it is lacking in sufficient health care delivery 
resources within a service area or a portion of a service area may not 
offer a contract in the area in wmcb the plan is not offering coverage 
to small employers to new employer groups with more than 50 
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eligible employees tmtil the plan notifies 1he comrmsswner that it has 
the ability to deliver services to small employer groups, and certifies 
to the commissioner that from the date of the notice it will enroll all 
small employer groups requesting coverage in that area from the 
plan unless the plan has met the requirements of subdivision (d). 

(2) Notlring in 1his article shall be construed to limit the 
commissioner's authority to develop and implement a plan of 
rehabilitation for a health care service plan whose financial viability 
or organizational and administrative capacity have become 
inapaired. 

(c) A small employer or an eligible employee as defined under 
paragraph (2) of subdivision (b) of Section 1357 who, within 12 
months of application for coverage, disenrolled from a plan contract 
offered by the plan. 

(d) A case in which the commissioner approves the plan's 
certification that the number of eligible employees and dependents 
enrolled tmder contracts issued during the current calendar year 
equals or exceeds (1) in the case of a plan that administers any 
self-funded health coverage arrangements in California, 10 percent 
of the total enrollment of the plan in California as of December 31 of 
the preceding year, or (2) in the case of a plan that does not 
administer any self-funded health coverage arrangements in 
California, 8 percent of the toml enrollment of the plan in California 
ns of December 31 of the preceding year. If that certification is 
approved, the plan may not offer any heal!h care service plan 
contract to any small employers during the remainder of the current 
year. 

(1) If a health care service plan treats an affiliate or subsidiary as 
a separate carrier for the purpose of this article because one health 
care service plan is qualified under the federal Health Maintenance 
Organization Act and does not offer c~verage to small' employers, 
while the affiliate or subsidiary offers a plan contract that is not 
qualified under the federal Health Maintenance Organization Act 
and offers plan contracts to small employers, the health care service 
plan offering coverage to small employers shall enroll new eligible 
employees and dependents, equal to the applicable percentage of the 
total enrollment of both the health care service plan qualified under 
the federal Health Maintenance Organization Act and its affiliate or 
subsidiary. 

(2) The certified statement filed pursuant to this subdivision shall 
state the following: 

(A) Whether the plan administers any self-ftmded health 
coverage arrangements in California. 

(B) The plan's total enrollment as of December 31 of the 
preceding year_ 
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(C) The number of eligJble employees and dependents enrolled 
under contracts issued to small employer groups during the current 
calendar year. 

The commissioner shall, within 45 days, approve or disapprove the 
certified statement. If the certi:fied statement is disapproved, the 
plan shall continue to issue coverage as required by Section 1357.03 
and be subject to disciplinary action as prescribed by Article 7 
(commencing with Section 1386). 
· (e) A health care service plan that, as of December 31 of the prior 
year, had a total enrollment of fewer than I 00,000 and 50 percent or 
more of the plan's total enrollment have premiums paid by the 
Medi-Cal program. 

(f) A social health maintenance organization, as described in 
subdivision (a)· of Section 2355 of the federal Deficit Reduction Act 
of 1984 (Public Law 97-369), that, as of December 31 of the prior year, 
had a total enrollment of fewer than I 00,000 and has 50 percent or 
more of the organization's total enrollment premiums paid by the 
Medi-Cal program or Medicare programs, or by a combination of 
Medi-Cal and Medicare. In no event shall this exemption be based 
upon enrollment in Medicare supplement contracts, as described in 
Article 3.5 (commencing with Section 1358). 

SEC. 98. Section 1357.50 of the Health and Safety Code 1s 
amended to read: 

1357.50. For purposes of this article: 
(a) "Health benefit plan" means any individual or group 

insurance policy or health care service plan contract that provides 
medical, hospital, and surgical benefits. The term does not include 
accident only, credit, disability income, covemge of Medicare 
services pursuant to qontracts with the United States government, 
Medicare supplement, long-term care insurance, dental, . vision, 
coverage issued as a supplement to liability insurance, insurance 
arising out of a workers' compensation or similar law, automobile 
medical payment insurance, or insurance under which benefits are 
payable with or without regard to fault and that is statutorily required 
to be contained in any liability insurance policy or equivalent 
self-insurance. 

(b) "Late enrollee" means an eligible employee or dependent 
who has declined health coverage under a health benefit plan offered 
through employment or sponsored by an employer at the time of the 
initial enrollment period provided under the t=s of the health 
benefit plan, and who subsequently requests· enrollment in a health 
benefit plan of that employer, provided that the initial enrollment 
period shall be at least 30 days. However, an eligible employee or 
dependent shall not be considered a late enrollee. if any of the 
following is applicable: 

(I) The individual meets all of the following requirements: 
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(A) The individual was covered under another employer health 
benefit plan or no-share-of-cost Medi-Cal coverage at the time the 
individual was eligible to email. 

(B) The individual certified, at the time of the initial enrolhnent 
that coverage under another employer health benefit plan or 
no-share-of-cost Medi-Cal coverage was the reason for declining 
enrollment, provided that, if the individual was covered under 
another employer health benefit plan, the individual was given the 
opportunity to make the certification required by this subdivision 
and was notified that failure to do so could result in later treatment 
as a late enrollee. 

(C) The individual has lost or will lose coverage under another 
employer health benefit plan as a result of termination of 
employment of the individual or of a person through whom the 
individual was covered as a dependent, change in employment status 
of the individual or of a person through whom the individual was 
covered as a dependent, termination of the other plan's coverage, 
cessation of an employer's contribution toward an employee or 
dependent's coverage, death of a person through whom the 
individual was covered as a dependent, legal separation, divorce, or 
loss of no-share-of-cost Medi-Cal coverage. 

(D) The individual requests enrollment within 30 days after 
tennination of coverage, or cessation of employer contribution 
toward coverage provided under another employer health benefit 
plan. 

(2) The individual is employed by an employer that offers 
multiple health benefit plans and the individual elects a different 
plan during an open enrollment period. 

(3) A court has ordered that coverage be provided for n spouse or 
minor child under a covered employee's health benefit plan. TI1e 
health benefit plan ·shall enroll a dependent child within 30 days after 
receipt of a court order or request from the district attorney, either 
parent or the person having custody of the child as defined in Section 
3751.5 of the Family Code, the employer, or the group administrator. 
In the case of children who are eligible for medicaid, the State 
Depamnent of Health Services may also make the request. 

( 4) The plan cannot produce a written statement from the 
employer stating that, prior to declining coverage, the individual or 
the person through whom the individual was eligible to be covered 
as a dependent was provided with, and signed acknowledgment of, 
explicit written notice in bold type speci-fYing that failure to elect 
coverage during the initial enrollment period perrnita the plan to 
impose, at the time of the individual's later decision to elect coverage, 
an exclusion from coverage for a period of 12 months as well as a 
six-month preexisting condition exclusion, unless the individual 
meets the criteria specified in paragraph (I); (2), or (3). 
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(5) The individual is an employee or dependent who meets the 
criteria described in paragraph (1) and was under a COBRA 
continuation provision, and the coverage under fuat provision has 
been exhausted. For purposes of this section, fue definition of 
"COBRA" set forth in subdivision (e) of Section 1373.621 shall apply. 

(6) The individual is a dependent of an enrolled eligible employee 
who has lost or will lose his or her no-share-of-cost Medi-Cal coverage 
and requests enrollment within 30 days of notification of this loss of 
coverage. 

(c) "Preexisting condition provision" means a contract provision 
that excludes coverage for charges or expenses incurred during a 
specified period following the enrollee's effective date of coverage, 
as to a condition for which medical advice, diagnosis, care, or 
treatment was recommended or received during u specified period 
immediately preceding the effective date of coverage. 

(d) "Creditable coverage" means: 
(I) Any individual or group policy, contract, or program that is 

written or administered by a disability insurance company, nonprofit 
hospital service plan, health care service plan, fraternal benefits 
society, self-insured employer plan, or any other entity, in this state 
or elsewhere, and that arronges or provides medical, hospital, and 
surgicul coverage not designed to supplement other private or 
governmental pinus. The term includes continuation or conversion 
coverage but does not include accident only, credit, coverage for 
onsite medical clnrics, disability income, Medicare supplement, 
long-term care insurance, dental, vision, coverage issued as a 
supplement to liability insurance, insurance arising out of a workers' 
compensation or similar law, automobile medical payment 
insurance, or insurance under which benefits are payable with or 
without regard to fault and that is statutorily required to be contained 
in any liability insurance policy or equivalent self-insurance. 

(2) The federal Medicare program pursuant to Title XVIII of the 
Social Security Act. 

(3) The medicaid program pursuant to Title XIX of the Social 
Security Act 

(4) Any other publicly sponsored program, provided in this state 
or elsewhere, of medical, hospital, and surgical care. 

{5) Chapter 55 (commencing with Section 1071) of Title 10 of the 
United States Code (Civilian Hcaltb and Medical Program of the 
Uniformed Services (CHAMPUS)). 

(6) A medical cure progrBlll of the Indian Health Service or of a· 
bibal organization. 

(7) A state health benefits risk pool. 
(8) A health plan offered under Chapter 89 (commencing with 

Section 8901) of Title 5 of the United States Code (Federal 
Employees Healfu Benefits Program (FEHBP)). 
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(9) A public · health plan as defined in federal regulations 
authorized by Section 2701(c)(l)(I) of the Public Health Service 
Act, as amended by Public Law 104-191 (Health Insurance Portability 
and Accountability Act of 1996). 

(I 0) A health benefit plan unde1· Section S(e) of the Peace Corps 
Act (22 U.S.C. Sec. 2504(e)). 

(11) Any other creditable coverage as defined by subsection (c) 
of Section 2701 of Title XXVD of the federal Public Health Services 
Act (42 U.S.C. Sec. 300gg(c)). 

(e) "Waivered condition" means a contract provision that 
excludes coverage for charges or expenses incurred during a 
specified period of time for one or more specific, identified, medical 
conditions. 

(f) "Affiliation period" means a period that, under the terms of the 
health benefit plan, must expire before health care services under the 
plan become effective. 

SEC. 99. Section 1357.51 of the Health and Safety Code is 
amended to read: 

!357.51. (a) No plan contract that covers three or more enrollees 
shall exclude coverage for any individual on the basis of a preexisting 
condition provision for a period greater than six months following the 
individual's effective date of coverage. Preexisting condition 
provisions contained in plan contracts · may relate only to conditions 
for which medical advice, diagnosis, care, or trea1ment, including use 
of prescription drugs, was recommended or received from a licensed 
health practitioner during the six months inrmediately preceding the 
effective date of coverage. 

(b) No plan contract that covers one or two individuals shall 
exclude coverage on the basis of a preexisting condition provision for 
a period greater than 12 months following the individual's effective 
date of coverage, nor shall the plan limit or exclude coverage for a 
specific enrollee by type of illness, treatment, medical condition, or 
accident, except for satisfaction of a preexisting condition clause 
pursuant to this article. Preexisting condition provisions contained in 
plan contracts may relate only to conditions for which medical 
advice, diagnosis, care, or treatn;tent, including use of prescription 
drugs, was recommended or received from a licensed healtll 
practitioner during the 12 months inrmediately preceding the 
effective date of coverage. 

(c) A plan that does not utilize a preexisting condition provision 
may impose a waiting or affiliation period not to exceed 60 days, 
before the coverage issued subject to this article shall become 
effective. During · the waiting or affiliation period, the plan is not 
required to provide health care services and no premium shall be 
charged to the subscriber or enrollee. 

(d) A plan that does not utilize a preexisting condition provision 
in plan contracts that cover one or two individuals may impose a 
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contract provision excluding coverage for waivered conditions. No 
plan may exclude coverage on the basis of a waivered condition for 
a period greater than 12 monthE following the individual's effective 
date of coverage. A waivered condition provision contained in plan 
contracts may relate only to conditions for which · medical advice, 
diagnosis, care, or treatment, including use of prescription drugs, was 
recommended or received from a licensed health practitioner during 
the 12 months immediately preceding the effective date of coverage. 

(e) In determining whether a preexisting condition provision, a 
waivered condition provision, or a waiting or· affiliation period 
applies to any enrollee, u plan shall credit the time the enrollee was 
covered under creditable coverage, provided that the enrollee 
becomes eligible for coverage under the succeeding plan contract 
within 62 days of termination of prior coverage, exclusive of any 
waiting or afiiliution period, and applies for coverage under the 
succeeding plan within the applicable enrollment period. A plan shall 
also credit any time that an eligible employee must wait before 
enrolling in the plan, including any postenrolhnent or 
employer-imposed waiting or affiliation period. 

However, if a person's employment has ended, the availability of 
health coverage offered through employment or sponsored by an 
employer has terminated, or an employer's contribution toward 
health coverage has terminated, a plan shall credit the time the 
person was covered under creditable coverage if the person becomes 
eligible for health covernge offered through employment or 
sponsored by an employer within 180 days, exclUEive of any waiting 
or affiliation period, and applies for coverage under the succeeding 
plan contract within the applicable enrollment period. 

(f) No plan shall exclude late enrollees from coverage for more 
than 12 months from the date of the late enrollee's application for 
coverage. No plan shall require any premium or other periodic 
charge to be paid by or on behalf of a late enrollee during the period 
of exclusion from coverage permitted by this subdivision. 

(g) A health care service plan issuing group coverage may not 
impose a preexisting condition exclusion upon the following: 

(1) A newborn individual, who, as of the last day of the 30-day 
period beginning with the date of birth, bas applied for coverage 
through the employer-sponsored plan. 

(2) A child who is adopted or placed for adoption before attammg 
18 years of age and who, as of the last day of the 30-day period 
beginning with the date of adoption or placement for adoption, is 
covered under creditable coverage and applies for coverage through 
the employer-sponsored plan. Tbis provision shall not apply if, fur 63 
continuous days, the child is not covered under any creditable 
COVCT'dge. 

(3) A condition relating to benefits for pregnancy or maternity 
care. 
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(b) An individual's period of creditable coverage shall be certified 
plll'Euant to subsection (e) of Section 2701 of Title XXVII of the 
federal Public Health Services Act (42 U.S.C. Sec. 300gg(e)). 

SEC. 100. Section 1367.24 of the Health and Safety Code is 
amended to read: 

1367.24. (a) Every health care service plan that provides 
prescription drug benefits shall maintain an eKpeditious process by 
whlcb prescribing providers may obtain authorization for a 
medically necessary nonformulary prescription drug. On or before 
July 1, 1999, every health care service plan that provides prescription 
drug benefits shall file with the department a description of its 
process, including ti.melines, for responding to authorization requests 
for nonformulary drugs. Any changes to this process shall be filed 
with the department pursuant to Section 1352. Each plan shall 
provide a written description of its most current process, including 
timelines, to its prescribing providers. For purposes of this section, a 
prescribing provider shall include a provider authorized to write a 
prescription, pursuant to subdivision (a) of Section 4040 of the 
Business and Professions Code, to treat a medical condition of an 
enrollee. 

(b) Any plan that disapproves a request made pursuant to 
subdivision (a) by a prescribing provider to obtain authorization for 
a nonformulary drug shall provide the reasons for the disapproval in 
a notice provided to the enrollee. The notice shall indicate that the 
enrollee may file a grievance with the plan if the enrollee objects to 
the disapproval, including any alternative drug or trea1ment offered 
by the plan. The notice shall comply with subdivision (b) of Section 
1368.02. 

(c) The process described in subdivision (a) by which prescribing 
providers may obtain authorization for medically necessary 
nonfomiulary drugs shall not apply to a nonfounulary drug that has 
been prescribed for an enrollee in conformance with the provisions 
of Section 1367.22. 

(d) The process described in subdivision (a) by which enrollees 
may obtain medically necessary nonformulary drugs, including 
specified ti.melines for responding to prescribing provider 
authorization requests, shall be described in evidence of coverage 
and disclosure forms, as required by subdivision (a) of Section 1363, 
issued on or after July I, 1999. 

(e) Every health care service plan that provides prescription drug 
benefits shall maintain,. as part of its books and records under Section 
1381, all of the following information, which shall be made available 
to the commissioner upon request: 

(I) The complete drug formulary or formularies of the plan, if the 
plan maintains a formulary, including a. list of the prescription drugs 
on the formulary of the plan by major therapeutic category with an 
indication of whether any drugs are preferred over other drugs. 

97 

472 

e 

e 

e 



Ch. 83 -136-

(2) Records developed by the pbannacy and thempeutic 
committee of the plan, or by others responsible for developing, 
modi'lying, and overseeing formularies, including medical groups, 
individual pmctice associations, and contracting pharmaceutical 
benefit management companies, used to guide the drugs prescribed 
for the enrollees of the plan, that fully describe the reasoning behind 
formulary decisions. 

(3) Any plan arrangements with prescribing providers, medical 
groups, individual practice associations, pharmacists, contracting 
pharmaceutical benefit management compames, or other entities 
that are associated with activities of the plan to encourage formulary 
compliance or otherwise manage prescription drug benefits. 

(f) If a plan provides prescription drug benefits, the department 
shall, as part of its periodic onsite medical survey of each plan 
undertaken pursuant to Section 1380, review the performance of the 
plan in providing those benefits, including, but not limited to, a 
review of the procedures and information maintained pursuant to 
this section, and describe the performance of the plan as part of its 
report issued pursuant to Section 1380. 

(g) The comnrissioner shall not publicly disclose any information 
reviewed pursuant to this section that is determined by the 
commissioner to be confidential pursuant to state law. 

(h) Nothing in this section shall be construed to restrict or inapair 
the application of any other provision of this chapter, including, but 
not limited to, Section 1367, which includes among its requirements 
that a health care service plan furnish services in a manner providing 
continuity of care and demonstrate that medical decisions are 
rendered by qualified medical providers unhindered by fiscal and 
adminisrmtive management. 

SEC. · 101. Section 1442.5 of the Health and Safety Code is 
amended to read: 

1442.5. (a) Prior to (1) closing , (2) eliminating or reducing the 
level of medical services provided by, or (3) the leasing, selling, or 
transfer of management of, a county facility, the board shall provide 
public notice, including notice posted at the entrance to all county 
health care fucilities, of public hearings to be held by the board prior 
to its decision to proceed. The notice shall be posted not less than 14 
days prior to the public hearings. The notice shall contain a list of the 
proposed reductions or changes, by facility and service. The notice 
shall include the amount and type of each proposed change, the 
C><pecied savings, and the number of persons affected. 

(b) Notwithstanding 1he board's closing of, the elinaination of or 
reduction in the level of services provided by, or the leasing, selling, 
or transfer of management of, a county facility subsequent to January 
1, 1975, the county shall fulfill its duty to provide care to all indigent 
people, either drrectly through county facilities or indirectly through 
alternative means. 
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( 1) Where the county duty is fulfilled by a contractual 
arrangement with a private facility or individual, the facility or 
individual shall assume the county's full obligation to provide care to 
those who cDIIJiot afford it, and make their services available to 
Medi-Cal and Medicare recipients. 

(2) Where the county duty is fulfilled by alternative means, the 
facility or mdividual providing services shall be in compliance with 
Sections 441.18 and 1277. 

(3) The board shall designate an agency to provide a 24-hour 
information service that can give eligible people immediate 
information on the available services and access to them, and an 
agency to receive and respond to complaints from people eligible for 
services under this chapter. The designated agency may be the 
agency that operates the facility. This subdivision applies only in 
instances in which there is (I) a closing of, (2) an elimination or 
reduction in the level of services provided by, or (3) the leasing, 
selling, or transfer of, a county facility. 

(4) The board shall arrange for all facilities or individuals 
contracting to provide services to indigent people to be listed in the 
local telephone directory under county listings, and shall specifY 
therein that the facilities or individuals fu1fi1l the obligations of 
county facilities. 

(5) Section 25371 of the Government Code does not relieve the 
county of the obligation to comply with this section. 

SEC. 102. Section 1502.6 of the Health and Safety Code is 
amended to read: 

1502.6. The department shall deny a private adoption agency a 
license, or revoke an existing private adoption agency license, unless 
the applicant or licensee demonstrates that it currently and 
continuously employs either an executive director or a supervisor 
who has had at least five years of full-time social work employment 
in the field of child welfare as described in Chapter 5 (commencing 
with Section 1 6500) of Part 4 of Division 9 of the Welfare and 
Institutions Code or Division 13 (commencing with Section 8500) of 
the Family Code, two years of which shall have been spent 
performll!g adoption social work services in either the department 
or a licensed California adoption agency. 

SEC. l 03. Section 1522 of the Health and Safety Code is amended 
to rend: 

1522. The Legislature recognizes the need to generate timely and 
accurate positive fingerprint identification of applicants ·as a 
condition of issuing licenses, pemrits, or certificates of approval for 
persons to operate or provide direct care services in a community 
care facility, foster family home, or certifi(ld family home. Therefore, 
the Legislature supports the use of fingerprint live-scan technology, 
as identified m the long-range plan of the Department of Justice for 
fully automating the processing of fingerprints and other data by the 
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year 1999, otherwise known as the California Crime Information 
Intelligence System (CAL-CIT), to be used for applicant fingerprints. 
It is the intent of the Legislature in enacting this section to require 
the fingerprints of those individuals whose contact with community 
care clients may pose a risk to the clients' health and safety. 

(a) Before issuing a license or special permit to any person or 
persons to operate or manage a community care facility, the 'State 
Department of Social Services shall secure from an appropriate law 
enforcement agency a criminal record to determine whether the 
applicant or any other person specified in subdivision (b) has ever 
been convicted of a crime other than a minor traffic violation or 
arrested for any crime specified in Section 290 of the Penal Code, for 
violating Section 245 or 273.5, subdivision (b) of Section 273a or, prior 
to January 1, 1994, paragraph (2) of Section 273a of the Penal Code, 
or for any crime for which the department cannot grant an 
exemption if the person was convicted and the person has not been 
exonerated. That criminal history information shall include the full 
criminal record of any of those persons, and subsequent arrest 
infonnation pursuant to Section 11105.2 of the Penal Code. No fee 
shall be charged by the Department of Justice or the State 
Department of Social Services for the fingerprinting of an applicant 
for a license or special permit to operate a facility providing 
nonmedical board, room, and care for six or fewer children or for 
obtaining a criminal record of the applicant pursuant to this section. 
The following shall apply to the criminal record information: 

(I) If the State Department of Social Services finds that the 
applicant, or any other person specified in subdivision (b), has been 
convicted of a crime other than a minor traffic violation, the 
application shall be denied, unless the director grants an exemption 
pursuant to subdivision:(g). 

(2) If the State Department of Social Services finds that the 
applicant, or any other person specified in subdivision (b), is awaiting 
trial for a crime other than a minor traffic violation, the State 
Department of Social Services shall cease processing the application 
until the conclusion of the trial. 

(3) If no criminal record information has been recorded, the 
Department of Justice shall provide the applicant and the State 
Department of Social Services with a statement of that fact. 

(4) If the State Department of Social Services finds after licensure 
that the licensee, or any other person specified in paragraph (2) of 
subdivision (b), has been convicted of a crime other than a minor 
traffic violation, the license may be revoked, unless the director 
grants an exemption pursuant to subdivision (g). 

(b) Jn addition to the applicant, this section shall be applicable to 
criminal convictions of the following persons: 

(l) Adults responsible for administration or direct supervision of 
staff. 
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(2) Any person, other than a client, residing in the facility. 
(3) Any person who provides client assistance in dressing, 

grooming, bathing, or personal hygiene. Any nurse assistant or home 
health Elide meeting the requirements of Section 1338.5 or 1736.6, 
respectively, who is not employed, retained, or contracted by the 
licensee, and who has been certified or recertified on or after July I, 
1998, shall be deemed to meet the criminal record clearance 
requirements of ihis section. A certified nurse assistant and certified 
home health aide who will be providing client· assistance and who falls 
under this exception shall provide one copy of his or her certification, 
prior to providing care, to the adult community care facility. The 
facility shall maintain the copy of ihe certification on file as long as 
care is being provided by the certified nurse assistant or certified 
home healih aide at the facility. Nothing in ihis paragraph restricts 
ihe right of the department to exclude a certified nurse assistant or 
certified horne health aide from a licensed community care facility 
pursuant to Section 1558. 

(4) Any staff person or employee who has frequent and routine 
contact with the clients. In determining who has frequent contact, 
any volunteer who is in the facility shall be exempt unless the 
volunteer is used to replace or supplement staff in providing direct 
care and supervision of clients. In determining who has routine 
contact, staff and employees under direct onsite supervision and who 
are not providing direct care and supervision or who have only 
occasional or intermittent contact with clients shall he exempt. 

(5) If the applicant is a fum, partnership, association, or 
corporation, the chief executive officer or other person serving in like· 
capacity. 

(6) Additional officers of the governing body of the applicant, or 
other persons 'with a financial interest in the applicant, as determined 
necessary by the department by regulation. The criteria used in the 
development of these regulations shall be based on the person's 
capability to exercise substantial influence over the operation of the 
facility. 

(c) (1) Subsequent to initial licensure, any person specified in 
subdivision (b) and not exempted from fmgerprinting shall, as a 
condition to employment, residence, or presence in a community 
care facility, be• fingerprinted and sign a declaration under penalty 
of peijury regarding any prior criminal convictions. The licensee 
shall submit these fingerprints to the Department of Justice not later 
than four calendar days following employment, residence, or initial 
presence in the community care facility. These fingerprints shall be 
on a card provided by the State Department of Social Services for the 
purpose of obtaining a permanent set of fingerprints. Fingerprints 
not submitted to the Department of Justice, as required in this 
section, shall result in the citation of a deficiency and the fingerprints 
shall then be submitted to the State Department of Social Services for 
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process-ing. Upon request of the licensee, who shall enclose a 
self-addressed stamped postcard for this purpose, the Department of 
Justice shall verify receipt of the fingerpr-ints. 

(2) Within 30 calendar days of the receipt of the fingerpr-ints, the 
Oepamnent of Justice shall notify the State Department of Social 
Services of the criminal record information, as provided for in 
subdivision (a). If no criminal record information has been recorded, 
the Department of Justice shall provide the licensee and the State 
Department of Social Services with a statement of that fact within 15 
calendar days of receipt of the fingerpr-ints. If new fingerprints are 
required for processing, the Department of Justice shall, within 15 
calendar days from the date of receipt of the fingerprints, notify the 
licensee that the fingerprints were illegible. 

(3) Except far persons specified in paragraph (2) of subdivision 
(b), the licensee shall endeavor to ascertain the previous 
employment history of persons required to be fingerprinted under 
this subdivision. If it is determined by the State Department of Social 
Services, on the basis of the fingerprints submitted to the 
Department of Justice, that the person has been convicted of, or is 
awaiting trial for, a sex offense against u minor, or bas been convicted 
for an offense specified in Section 243 .4, 273a, or 273d or subdivision 
(u) or (b) of Section 368 of the Penal Code, or a felony, the State 
Department of Social Services shall notify the licensee of its 
obligation to act immediately to terminate the person's employment, 
remove the person from the community care facility, or bar the 
person from entering the community care facility. The State 
Department of Social Services may subsequently grant an exemption 
pursuant to subdivision (g). If the conviction or arrest was for 
another crime, except a minor traffic violation, the licensee shall, 
upon notification by the State Department of Social Services, act 
irrunediately to either ( 1) terminate the person's employment, 
remove the person from the community care facility, or bar . the 
person from entering the community care facility or (2) seek an 
exemption pursuant to subdivision (g). The State Department of 
Social Services shall determine whether the person will be allowed 
to remain in the facility until a decision on the exemption is rendered. 
A licensee's failure to comply with the department's prohibition of 
employment, contact with clients, or presence in the facility as 
required by this paragraph shall be grounds for disciplining the 
licensee pursuant to Section 1550. 

(4) The department may issue an exemption on its own motion· 
pursuant to subdivision (g) if the person's criminal history indicates 
that the person is of good character based on the age, seriousness, and 
frequency of the conviction or convictions. The department, m 
consultation with interested parties, shall develop regulations to 
establish the criteria to grant an exemption pursuant to this 
paragraph. 
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(5) Concurrently with notifying the licensee pursuant to 
paragraph (3), the department shall notify the affected individual of 
his or her right to seek 1m exemption pursuant to subdivision (g). The 
individual may seek an exemption only if the licensee terminates the 
person's employment or removes the person from the facility after 
receiving notice from the department pursuant to paragraph (3). 

(d) (1) Before issuing a license, special permit, or certificate of 
approval to any person or persons to operate or manage a foster 
family home or certified family home as described in Section 1506, 
the State Department of Social Services· or other approving authority 
shall secure from an appropriate law enforcement agency a criminal 
record to determine whether the applicant or any person specified 
in subdivision (b) has ever been convicted of a crime other than a 
minor traffic violation or arrested for any crime specified in Section 
290 of the Penal Code or arrested for violating Section 245 or 273.5, 
subdivision (b) of Section 273a or, prior to January 1, 1994, paragraph 
(2) of Section 273a of the Penal. Code, or for any crime for which the 
department cannot grant an exemption if the person was convicted 
and has not been exonerated. That oriminal history information shall 
include the full criminal record, if any, of those persons. No fee shaJI 
be charged by the Department of Justice or the State Department of 
Social Services for the fingerprinting of an applicant for a license, 
special permit, or certificate of approval described in this subdivision. 
The record, if any, shall be taken into consideration when evaluating 
a prospective applicant. The following shall apply to the criminal 
record information: 

(A) If the applicant or other persons specified in subdivision (b) 
have convictions that would make the applicant's home unfit as a 
foster family home or a certified family home, the license, special 
pennit, or certificate of approval shall be denied. 

(B) If the Stnte Department of Social Services finds that the 
applicant, or any person specified in subdivision (b) is awaiting trial 
for a crime other than a minor traffic violation, the State Department 
of Social Services or other approving authority shall cease processing 
the application until the conclusion of the trial. 

(C) For the purposes of this subdivision, a criminal record 
clearance provided under Section 8712 of the Family Code may be 
used by the department or other approving agency. 

(2) A:!Jy person specified in this subdivision shall, as a part of the 
application, be fingerprinted and sign a declaration under penalty of 
peJj ury · regarding any prior criminal convictions· or arrests for any 
crime against a child, spousal or cohabitant abuse, or any crime for 
which the department cannot grant an exemption if the person was 
convicted and shall submit these fingerprints to the licensing agency 
or other approving authority. 

(3) The foster family agency shall obtain fingerprints from 
certified home applicants and from persons specified in subdivision 
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(b) and shall submit them directly to the Department of Justice. 
Within five working days of the receipt of the criminal record or 
information regarding criminal convictions from the Department of 
Justice, the department shall notify the applicant of any criminal 
arrests or convictions. If no arrests or convictions are recorded, the 
Department of Justice shall provide the foster family agency with a 
statement of that fact concurrent with providing fue information to 
fue State Department of Social Services. 

( 4) If the State Department of Social Services finds that fue 
applicant, or any oilier person specified in subdivision (b), has been 
convicted of a crime other than a minor traffic violation, the 
application sha!J be d<!llied, unless fue director grants an exemption 
pursuant to subdivision (g). 

(5) If the State Department of Social Services finds after licensure 
or fue granting of the certificate of approval that the licensee, 
certified foster parent, or any otl1er person specified in paragraph (2) 
of subdivision (b), has been convicted of a crime other than a minor 
traffic violation, the license or certificate of approval may be revoked 
by the department or the foster fwnily agency, wlrichever is 
applicable, unless the director grants an ex.emption pursuant to 
subdivision (g). A licensee's failure to comply with the department's 
prohibition of employment, contact with clients, or pres<!llce in the 
facility as required by paragraph (3) of subdivision (c) shall be 
grounds for disciplining the licensee pursuant to Section 1550. 

(e) The State Department of Social Services shall not use a record 
of arrest to deny, revoke, or terminate any application, license, 
employment, or residence unless the department investigates the 
incident and secures evidence, whether or not related to the incident 
of arrest, that is admissible in an administrative bearing to establish 
conduct by the person that may pose n risk to the healfu and safety 
of any person who is or may become a client. The State Department 

. of Social Services is authorized to obtain any arrest or conviction 
records or reports from any law enforcement agency as necessary to 

· the performance of its duties to inspect, license, and investigate 
community . care facilities and individuals associated wifu a 
community care facility. 

(f) For purposes of this section or any other provision of this 
chapter, a conviction means a plea or verdict of guilty or a conviction 
following a plea of nolo contendere. Any action that the State 
Department of Social Services is permitted to take following the 
establishment of a conviction may be taken when the time for appeal 
has elapsed, or when the judgment of conviction has been affirmed 
on appeal, or when an order granting probation is made suspending 
the imposition of sentence, notwithstanding a subsequent order 
pursuant to Sections 1203.4 and 1203.4a of fue Penal Code permitting 
the person to wifudraw lris or her plea of guilty and to enter a plea 
of not guilty, or setting aside the verdict of guilty, or dismissing the 
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accusation, infornllltion, or indictment. For purposes of thls section 
or any other provision of this chapter, the record of a conviction, or 
a copy thereof certified by the clerk of the court or by a judge of the 
court in which the conviction occurred, shall be conclusive evidence 
of the conviction. For purposes of this sedion or any oU1er provision 
of this chapter, the arrest disposition report certified by the 
Department of Justice, or documents admissible in a criminal action 
pursuant to Section 969b of the Penal Code, shnll be prima facie 
evidence of the conviction, notwithstanding any other provision of 
law prohibiting the admission of these documents in a civiJ or 
administrative action. 

(g) (I) After review of the record, the director may b>Tant an 
exemption from disqualification for a license or special pemrit as 
specified in paragraphs (1) and (4) of subdivision (a), or for a license, 
special permit, or certificate of approval as specified in paragraphs 
(4) and (5) of subdivision (d), or for employment, residence, or 
presence in a community care facility as specified in paragraphs (3), 
(4), and (5) of subdivision (c), if the director has substantial and 
convincing evidence to support a reasonable belief that the applicant 
and the person convicted of U1e crime, if other than the applicant, are 
of such good character as to justify issuance of the license or special 
perrnit or granting an exemption for purposes of subdivision (c). 
Except as otherwise provided in this subdivision, no exemption shaU 
be granted pursuant to this subdivision if the conviction was for an 
offense specified in Section 220, 243.4, or 264.1, subdivision (a) of 
Section 273a or, prior to January I, 1994, paragraph (I) of Section 
273a, Section 273d, 288, or 289, subdivision (a) of Section 290, or 
subdivision (a) or (b) of Section 368 of the Penal Code, or was a 
conviction of another crime against an individual specified in 
subdivision (c) of Section 667.5· of the P~al Code. The director may 
grnnt an exemption if the employee or prospective employee, who 
was convicted of a crime against an individual prescribed in 
paragraph (1), (2), (7), or (8) of subdivision (c) of Section 667.5 of 
the Penal Code, has been rehabilitated as provided in Section 4852.03 
of the Penal Code, has maintained the conduct required in Section 
4852.05 of the Penal Code for at least I 0 years, and has the 
recommendation of the district attorney representing the 
employee's county of residence, or if the employee or prospective 
employee has received a certificate of rehabilitation pursuant to 
Chapter 3.5 (commencing with Section 4852.01) of Title 6 of Part 3 
of the Penal Code. 

(2) The department shnll not prohibit a person from being 
employed or having contact with clients in a facility on the basis of 
a denied criminal record exemption request or arrest infonnation 
unless the department complies with the requirements of Section 
1558. 
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(h) (I) For purposes of compliance with Uris section, the 
department may permit an individual to transfer a current criminal 
records clenrance, as defined in subdivision (a), from one facility to 
another, as long as the criminal record clearance has been processed 
through a state licensing disuict office, and is being transferred to 
anolber state licensing district office. 

(2) The Stale Departtnent of Social Services sball hold criminal 
record clearances in its active files for a minimum of two years after 
an employee is no longer employed at a licensed facility in order for 
the criminal record clearance to be transferred. 

(i) The full criminal record obtained for purposes of this section 
may be used by the department or by a licensed adoption agency as 
a clearance required for adoption purposes. 

(j) If a licensee or facility is required by law to deny employment 
or to terminare employment of any employee based on written 
notification from the stare department that the employee has a prior 
criminal conviction or is determined unsuitable for employment 
under Section 1558, the licensee or facility shall not incur civil liability 
or tmemployment insurance liability as a result of that denial or 
tennination. 

(k) (I) In order to expedite the current criminal record 
clearance and fingerprint process of the Department of Justice 
pursuant to subdivisions (a) and (c), the Department of Justice shall 
complete work on all of its current backlog of criminal records 
clearances for community .care facilities licensed by the State 
Department of Social Services by July 1, 1995. 

(2) Effective January 1, 1995, the Department of Justice shall 
complere all new requests for crirrtinal record clearances for 
community care facilities within 30 days ofreceipl 

(3) The Department of Justice shall coordinate with the State 
Department of Social Services to establish and implement an 
automated live-scan processing gystem for fingerprints in two district 
offices of the Community Care Licensing Division of fue State 
Department of Social Services by July 1, 1995. These live-scan 
processing tmits shall be conneeted to fue main system nt the 
Department of Justice by July 1, 1996, and shall become part of that 
department's pilot project in accordance with its long-range plan. 
The State Department of Social Services may charge a fee not to 
exceed five dollars ($5) or the actual cost of processing a set of 
live-scan fmgerprints. 

(4) The Department of Justice shall provide a report to the 
Assembly Human Services Committee and to fue Senate Health and 
Human Services Committee by July 15, 1995, regarding the 
completion of backlogged criminal record clearance requests 
pursuant to paragraph (I) and the progress on implementing the 
automated live-scan processing system in the two district offices 
pursuant to paragraph (3). The Department of Justice shall provide 
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a report to the Assembly Human Services Committee and to the 
Senate Health and Human Services Committee by April 15, 1996, 
regarding the progress of the implementation of the statewide 
CAL-CII system, the number of requests for criminal clearances 
received pursuant to this section during the previous year, the 
number of criminal record clearances requesred -and completed 
pursuant to this section within a 17-day "expedite" period or within 
the 30-day period required by paragraph (2), and the number of 
requests and reasons for delays beyond the 30-day period. 

SEC. 104. Section 1746 of the Health and Safety Code is amended 
to read: 

1746. For the purposes of this chapter, the following definitions 
apply: 

(a) "Bereavement services" means those services available to the 
surviving family members for a period of at least one year after the 
death of the patient, including an assessment of the needs of the 
bereaved family and the development of a care plan that meets these 
needs, both prior to and following the death of the patient. 

(b) "Hospice" means a specialized form of interdisciplinary 
health care that is designed to provide palliative care, alleviate the 
physical, emotional, social, and spiritual discomfons of an individual 
who is experiencing the last phases of life due to the existence of a 
terminal disease, and provide supportive care to the primary care 
giver and the family of the hospice patient, and that meets all of the 
following criteria: · 

(1) Considers the patient and the patient's family, in adilitiGn to 
the patient, as the unit of care. 

(2) Utilizes an interdisciplinary team to assess the physical, 
medical, psychological, social, and spiritual needs of the patient and 
the patient's family. 

(3) Requires the interdisciplinary team to develop an overall plan 
of care and to provide coordinated care that emphasizes supportive 
services, including, but not limited to, home care, pain control, and 
limited inpatient services. Limited inpatient services are intended to 
ensure both continuity of care and appropriateness of services for 
those patients who cannot be managed at home because of acute 
complications or the temporary absence of a capable primary care 
giver. 

(4) Provides for the palliative medical treatment of pain and other 
symptoms associated with a terminal disease, but does not provide for 
effons to cure the disease. 

(5) Provides for bereavement services following death to assist the 
family in coping with social and emotional needs associated with the 
death of the patient. 

(6) Actively utilizes volunteers in the delivery of hospice services. 
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(7) To ilie extent appropriate, based on the medical needs <;>f ilic 
patient, provides services in ilie patient's home or primary place of 
residence. 

(c) "lnpat1ent care arrangements'" means arrang1ng for iliose 
short inpatient stays ilia! may become necessary to manage acute 
symptoms or because of ilie temporary absence, or need for respite, 
of a capable primary care giver. The hospice shall arrange for these 
stays, ensuring boili contmuity of care and ilic appropriateness of 
services. 

(d) "Medical direction" means iliose services provided by a 
licensed physician and surgeon who is charged wiili ilie responsibility 
of acting as a consultant to ilie interdisciplinary team, a consultant to 
ilie patient's attending physician and surgeon, as requested, with 
regard to pain and symptom management, and a liaism1 w1th 
physicians and surgeons in ilie community. 

(e) "An interdi•ciplinary team" means ilie hospice care team iliat 
includes, but is not limited to, ilie patient and patient's family, a 
physician and surgeon, a registered nll!se, a social worker, a 
val unteer, and a spiritual care giver. The team shall be coordinated 
by a registered nurse and shall be under medical direction. The team 
shall meet regularly to develop and maintain an appropriate plan of 
care. 

(f) "Plan of care" means a written plan developed by ilie 
attending physician and surgeon, the medical director or physician 
and surgeon designee, and ilie interdisciplinary team iliat addresses 
the needs of a patient and family adntitted to ilie hospice pro!,>Tarn. 
Tl:m hospice shall retain overall responsibility· for the development 
and maintenance ofilie plan of care and quality of services delivered. 

(g) "Skilled nursing services" means nursing services provided by 
or under ilie supervision of a registered nurse under a plan of care 
developed by the interdisciplinary team and the patient's physician 
and surgeon to a patient and his or her family iliat pertain to ilie 
palliative, supportive services required by patients wiili a terminal 
illness. Skilled nursing services include, but are not limited to, patient 
assessment, evaluation and case management of the medical nursing 
needs of the patient, ilie performance of prescribed medico! 
treattnent for pain and symptom control, ilie provision of emotional 
support to boili the patient and his or her family, and the instruction 
of care givers in providing personal care to ilie patient. Skilled 
nursing services shall provide for ilie continuity of services for the 
patient and his or her family. Skilled nursing services shall be 
available on a 24-hour on-call basis. 

(h) "Social service/counseling services" means iliose counseling 
and spiritual care services ilia! assist ilie patient and his or her family 
to minimize stresses and problems ilia! arise from social, economic, 
psychological, or spiritual needs by utilizing appropriate community 
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resources, and maximize positive aspects and opportunities for 
growth. 

(i) "Terminal disease" or "t=inal illness" means a medical 
condition resulting in a prognosis of life of one year or less, if the 
disease follows its natural course. 

(j) "Volunteer services" means those services provided by trained 
hospice volunteers who have agreed to provide service under the 
direction of a hospice staff member who has been designated by the 
hospice to provide direction to hospice volunteers. Hospice 
volunteers may be used to provide support and companionship to the 
patient lind his or her family during the remaining days of the 
patient's life and to the surviving family following the patient's death. 

(k) "Multiple location" means a location or site from which a 
hospice makes available basic hospice services within the service area 
of the parent agency. A multiple location shares administration, 
supervision, policies and procedures, and services with the parent 
agency in a manner that renders it unnecessary for the site to 
independently meet the licensing requirements. 

(l) "Borne health aide" has the same meaning as set forth in 
subdivision (c) of Section 1727. 

(m) "Home health aide services" means those services described 
in subdivision (d) of Section 1727 lhat provide for the personal care 
of the terminally ill patient and the performance of related tasks in 
the patient's home in accordance wilh the plan of care in order to 
increase the level of comfort and to maintain personal hygiene and 
a safe, healthy environment for the patient. 

(n) "Parent agency" means the part of 1he hospice that is licensed 
pursuant to this chapter and lhat develops and maintains 
administrative controls of multiple locations. All services provided by 
the multiple location and parent agency are the responsibility of the 
parent agency. 

SEC. 105. Section 1771.9 of the Health and Safety Code is 
amended to read: 

1771.9. (a) (1) The Legislature finds and declares all of the 
following: 

(A) The residents of continuing care retirement communities 
have a unique and valuable perspective on the operations of and 
services provided in the community in which they live. 

(B) Resident input into decisions made by the provider is an 
important factor in creating an environment of cooperation, 
reducing conflict, and ensuring timely response to and resolution of 
issues that may arise. 

(C) Continuing care retirement communities are strengthened 
when residents know that their views are heard and respected. 

(2) The Legislature encourages continuing care retirement 
communities to ex.cced the minimum resident participation 
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requirements estnblished by this section by, among other things, the 
following: 

(A) Encouraging residents to form a resident council, and 
assisting the residents, resident council, and resident association to 
keep informed about the operation of the community. 

(B) Encouraging residents of a community or their elected 
representatives to select residents to panicipaie as board members 
of the provider. 

(C) Quickly and fairly resolving any dispute, claim, or grievance 
arising between a resident and the community. 

(b) The governing body of a provider, or the designated 
representative of the provider, shall hold, at a minimum, semiannual 
meetings with the residents of the continuing care retirement 
community, or a committee of residents, for the purpose of the free 
discussion of subjects including, but not limited to, income, 
expenditures, and financial trends and issues as they apply to the 
community and proposed changes in policies, programs, and 
services. Nothing in this section precludes a provider from taking 
action or making a decision at any time, without regard to the 
meetings required under tllis subdivision. 

(c) At least 30 days prior to the implementation of any increase in 
the monthly care fee, the designated representative of the provider 
shall convene a meeting, to which all residents shall be invited, for 
!he purpose of discussing the reasons for the increase, tl1e basis for 
determining lhe amount of the increase, and the data used for 
calculating the increase. This meeting may coincide with the 
semiannual meetings provided for in subdivision (b). 

(d) Residents shall be provided at least 14 days' advance notice of 
each meeting provided for in subdivisions (b) and (c). The notice of, 
and the agenda for, the meeting shall be posted in a conspicuous 
place in the community at least 14 days prior to the meeting. The 
agenda and accompanying materials shall be available to residents of 
the community upon requeSL 

(e) (1) The governing body of a provider that is not part of a 
multifacility organization with more than one continuing care 
retirement community in the state shall accept at least one resident 
of 1he continuing care retirement community it operates to 
participate as a nonvoting resident representative to the provider's 
governing body. 

(2) In n multifacility organization having more than one 
continuing care retirement community in the state, tli~ governing 
body of the multifacility organization shall elect either (A) to have 
at least one nonvoting resident representative to the provider's 
governing body for each California-based continuing care 
retirement community that the provider operates or (B) to have a 
resident-elected committee composed of representatives of the 
residents of each California-based continuing care retirement 
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community that the provider operates select or nonrinate at least one 
nonvoting resident representative to the provider's governing body 
for every three California-based continuing care retirement 
communities, or fraction thereof, that the provider operates. 

(f) (I) In order to encourage innovative and alternative models 
of resident involvement, a resident selected pursuant to subdivision 
(e) to participate as a resident representative to the provider's 
governing body may, at the option of the resident council or 
association, be selected in any one of the following ways: 

(A) By a majority vote of the resident council . or resident 
association of a provider or by a majority vote of a resident-elected 
committee of residents of a multifacility organization. 

(B) ·If no resident council or resident association exists, any 
resident may organize a meeting of the majority of the residents of 
the commWlity to select or nonrinate residents to represent them 
before the governing body. 

(C) Any other method designated by the resident council or 
resident association. 

(2) The residents' council, association, or organizing resident, or 
in the case of a multifacility · organization, the resident-elected 
committee of residents, shall give residents of the community at least 
30 days' advance notice of the meeting to select a resident 
representative and shall post the notice in a conspicuous place at the 
community. 

(g) Except as provided in subdivision (h), the resident 
representative shall receive the same· notice of board meetings, 
board packets, nrinutes, and other materials as members and shall be 
permitted to attend, speak, and participate in all meetings of the 
board. 

(h) Notwithstanding subdivision , (g), the governing body may 
exclude resident representatives from its executive sessions and from 
receiving board materials to be discussed during executive sessions. 
However, resident representatives shall be included in executive 
sessions and shall receive all board materials to be discussed during 
executive sessions related to discussions of the annual budgets, 
increases in monthly care fees, indebtedness, and expansion of new 
and existing fucilities. · 

(i) The provider shall pay all reasonable travel costs for the 
resident representative, 

G) The provider shall disclose to prospective tenants, in writing, 
the extent of resident involvement with the board. 

(k) This section does not prohibit a provider from exceeding the 
nrinimum resident participation requirements of this section by, for 
example, having more resident meetings or more resident 
representatives to the board than required or by having one or more 
residents on the provider's governing body who are selected with the 
active involvement of residents. 
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(l) On or before January I, 2001, the Continuing Care Contracts 
Committee of the department established pursuant to Section 1 777 
shall evaluate and report to the Legislature on the implementation 
ofthis section. 

SEC. 106. Section 1797.191 of the Health and Safety Code is 
amended to read: 

1797.191. (a) The 
for the training in 
resuscitation (CPR), 
Section 1596.866. 

authority shall 
pediatric first 

and preventive 

establish mmnnum standards 
aid, pediatric cardiopulmonary 
health ' 'practices required by 

(b) (I) The authority shall establish a process for the ongoing 
review and approval of training programs in· ·pediatric first aid, 
pediarric CPR, and preventive health practices as specified in 
paragraph (2) of subdivision (a) of Section 1596.866 to ensure that 
those programs meet the minimum standards established pursuant 
to subdivision (a). The authority shall charge fees equal to its costs 
incurred for the pediatric first aid and pediatric CPR training 
standards program and for the ongoing review and approval of these 
programs. 

(2) Toe authority shall establish, in consultation with experts in 
pediarric first aid, pediatric CPR, and preventive health ·practices, a 
process to ensure the quality of the training programs, including. but 
not limited to, a method for assessing the appropriateness of the 
courses and the qualifications of the instructors. 

(c) (!) The authority may charge a fee equal to its costs incurred 
for the preventive health practices program and for the initial• review 
and approval and renewal of approval of the program.o .. 

(2) If the authority chooses to establish a fee process based· on the 
use of course completion cards for the preventive health practices 
program, the cost shall not exceed seven dollars ($ 7) per card for 
each training participant until January 1, 2001, at which · tiriui the 
authority may evaluate its administrative costs. After evaluatioo of 
the costs, the authority may establish a new fee scale for the cards so 
that revenue does not exceed the costs· of·:the ongoing review and 
approval of the preventive health practices training .. :· '·· ,.. ·' 

(d) For the purposes of this section;· "training programs" means 
programs that apply for approval by the aUthority to provide the 
training in pediatric first aid, pediatric CPR, or preventive ·•health· 
practices as specified in paragraph (2) of subdivision (a) of Section 
1596.866. Training programs include all affiliated programs that Dlso 
provide any of' the authority-approved training required by thiS' · 
division. "Afiiliated programs" means prograrits that are ·overseen by 
persons or organizations that have an authority-approved training 
program in pediatric first aid, pediatric CPR, or preventive health 
practices. Afliliated programs also include programs that have 
purchased an allthority-approved training. program, in ·pediatric first· 
aid, pediatric CPR, or preventive health practices. Training 
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programs and their affiliated programs shall comply with this division 
and with the regulations adopted by the authority pertaining to 
training programs in pediatric :first aid, pediatric CPR, or preventive 
health practices. 

(e) The director of the authority may, in accordance with 
regulations adopted by the authority, deny, suspend, or revoke any 
approval issued under this division or may place any approved 
program on probation, upon the finding by the director of the 
authority of an imminent threat to the public health and safety as 
evidenced by the occurrence of any of the actions listed in subdivision 
(f). 

(f) Any of the following actions shall be considered evidence of a 
threat to the public health and safety, and may result in the denial, 
suspension, probation, or revocation of a program's approval or 
application for approval pursuant to this division. 

(1) Fraud. 
(2) Incompetence. 
(3) The commission of any fraudulent, dishonest, or corrupt net 

that is substantially related to the qualifications, functions, and duties 
of training program directors and instructors. 

(4) Conviction of any crime that is substantially related to the 
qualifications, functions, and duties of training program directors and 
instructors. The record of conviction or a certified copy of the record 
shnll be conclusive evidence of the conviction. 

(5) Violating or attempting to violate, directly or indirectly, or 
assisting in or abetting the violation of, or conspiring to violate, this 
division or the regulations .promulgated by the authority pertaining 
to the review and approval of training programs in pediatric first aid, 
pediatric CPR., and preventive health practices as specified in 
paragraph (2) of subdivision (a) of Section 1596.866 .. 

(g) In order to ensure that adequate qualified· training programs 
are available to provide training in the preventive health practices 
course to all persons who are required to have that training, the 
authority may, after approval of the Commission on Emergency 
Medical Services pursuant to Section 1799.50, establish temporary 
standards for training programs for use until permanent standards 
are adopted pursuant to Chapter 3 .5 (commencing with Section 
11340) ofPart 1 of Division 3 ofTitle 2 ofthe Government Code. 

(h) Persons who, prior to the date on which the amendments to 
this section enacted in 1998 become operative, have completed a 
course or · courses in preventive health practices as specified· in 
subparagraph (C) of paragraph (2) of subdivision (a) of Section 
1596.866, and have a certificate of completion card for a course or 
courses in preventive health practices, or certified copies of 
transcripts that identify the number of hours and the specific course 
or courses taken for training in preventive health practices shall be 
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deemed to have met the requirement for training in preventive 
health practices. 

SEC. 107. Section 18020 of the Health and Safety Code is 
amended to read: 

18020. (a) Except us provided in Section 18027.3, and except as 
provided by the National Manufactured Housing Construction and 
Safety Standards Act of 1974 (42 U.S.C. Sec. 5401 et seq.), as it applies 
to the manufacture of new manufactured housing, the department 
shall enforce this part and the rules and regulations adnpted pursuant 
to this part. 

(b) The department may, at the department's sole option, enforce 
Chapter 4 (commencing with Section 18025) and the rules and 
regulations adopted pursuant to Chapter 4 through 
department-approved third-party entmes The deparl.ment shall 
adopt regulations for the approval of third-party entities, including, 
but not limited to, all of the following criteria: 

(I) Freedom from any conflict of interest. 
(2) Qualifications of personnel. 
(3) Frequency of lnspections or monitorings of manufacturer 

quality control. 
( 4) Involvement ln collusive or fraudulent actions related to the 

performance of activities required by Section 18013.2. 
(5) Any other conditions of operation that the department may 

reasonably require. 
(c) The department may require rotation of third-party entities 

performing inspection services for any manufacturing facility withln 
the state to prevent the third-party entity from either performing 
inspections within the same facility for more than 365 calendar days 
or performing inspections for any facility when the third-party entity 
perfonned inspection services within the previous 365 calendar days. 

(d) The department shall monitor the performance of third-party 
entities approved pursuant to subdivision (b) and shall require 
periodic reports in writing containing lnformation that the 
department may reasonably require to determine compliance with 
the conditions of the department's approval. 

(I) When the department receives information about an alleged 
inadequacy in the performance of a third-party entity, includlng any 
involvement in collusive or fraudulent actions related to the 
performance of activities required by Section 18013.2, it shall 
consider the information in its monitoring efforts and make a 
determination about the validity of the alleged inadequacy in a 
timely manner. 

(2) When the department determines, either through its 
monitoring efforts or through information provided by any other 
person, that an approved third-party entity has failed to perform 
according to the conditions of approval, the department may 
withdraw approval by forwarding written notice to the approved 
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third-party entity .by registered mail to its address of record, briefly 
summarizing the cause for the department's decision. 

(3) A third-party entity, upon having its approval withdrawn by 
the department, may request a hearing before the director of the 
department. The request for hearing shall be in writing and either 
delivered or postmarked prior to midnight on the lOth calendar day 
from the date of the department's notice. 

(4) The department, upon timely receipt of a written request for 
hearing, shall, within 30 calendar days, schedule a hearing before the 
director or his or her agent. All hearings pursuant to this subdivision 
shall be held in the department's Sacramento offices and the decision 
of the director shall be final. 

(5) A third-party entity whose approval has been withdrawn by 
the department shall not be permitted to reapply for the 
department's approval pursuant to subdivision (b) for a period of one 
year from the date that the approval was withdrawn by the 
department. 

(6) A third-party entity whose approval has been withdrawn more 
than once by the department shall not be permitted to reapply for 
department approval pursuant to subdivision (b) for a period of not 
less than one year from the date that the department's approval was 
last withdrawn. 

(7) No third-party entity shall perform the activities required by 
Section 18013.2 unless it has the approval of the department. 

(e) (1) Upon finding a violation of subdivision (b) on the part of 
a third-party entity, the director shall issue citations and levy 
administrative fines. Each citation and fine assessment shall be in 
writing and describe the particulars for the citation. The citation and 
fine assessment shall be issued not later than six months after 
discovery of the violation. 

(2) The fine for a first violation shall be at least five hundred 
dollars ($500) and shall not exceed one thousand dollars ($1,000). The 
fine for a second violation shall be at least two thousand dollars 
($2,000) and shall not exceed four thousand dollars ($4,000). The fine 
for a third violation shall be at least five thousand dollars ($5,000), and 
shall not exceed ten thousand dollars ($10,000). The fines shall be 
assessed for each day the violation occurs. If a third-party entity bas 
been cited more than three times during a 365-day period, the 
approval to conduct inspections on behalf of the department shall be 
suspended for a minimum of one year. 

(3) The third:party entity may request an administrative bearing 
on the citation or fine. If the party fails to request a hearing within 
30 days and does not pay the fine, the approval to perform inspections 
shall be automatically revoked, until the time that the department 
finds that the circumstances that led to the citation have been 
corrected and the fines have been paid. 
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(4) Upon review of the fmdings from 1he administrative hearing, 
the director may modify, rescind, or uphold the citation and fme 
assessment. The decision of the director shall be served by regular 
mail. 

(5) The fines shall be paid imo 1he Housing and Community 
Development Fund, which is hereby created in the State Treasury, 
and shall be used, when appropriated by the Lc!,rislature, to offset 1he 
department's costs to administer this part. 

(f) The remedies provided in this part to any aggrieved party are 
not exclusive and shall not preclude the applicability of any other 
provision oflaw. 

SEC. 108. Section 18025.5 of the Heal1h and Safety Code is 
amended to read: 

18025.5. (a) Pursuant to the National Manufactured Housing 
Construction and Safety Standards Act of 1974 (42 U.S.C. Sec. 5401 et 
seq.), the department may assume responsibility for the enforcement 
of manufactured home and mobilebome construction and safety 
standards relating to any issue wi1h respect to which a federal 
standard has been established. The department may adopt 
regulations to ensure accept11nce by the Secretary of Housing and 
Urban Development of California's plan for the administration and 
enforcement of federal manufamured home and mobilebome safety 
and construction standards. 

(b) The department may conduct inspections and investigations 
that it determines may be necessary to secure enforcement of this 
part and regulations adopted pursuant to this part. 

(c) Subdivision (b) shall not apply to the enforcement of Section 
18027.3 unless the department determines that there is a compelling 
reason to exercise oversight in the inspection of recreational vehicles 
or park trailers at a factory, in wltich case the department may 
investigate !he inspection, or conduct a department inspection, on 
recreational vehicles or park trailers at a factory and utilize any 
means necessary to collect a fee from the manufacturer for the cost 
of the department investigation or inspection. 

(d) For the purposes of enforcement of this part and the related 
regulations, persons duly designated by 1he director of the 
departmen1, upon presenting appropriate credentials to the owner, 
operator, or agent in charge, may do both of the following: 

(1) Enter, at reasonable times and without advance notice, any 
factory, warehouse, sales lot, or establishment m which 
manufactured homes, mobilehomes, commercial coaches, or special 
purpose commarcial couches are manufactured, stored, held for sale, 
sold, or offered for sale, rent, or lease. 

(2) Inspect, at reasonable times and within reasonable limits and 
in a reasonable mannar, any factory, warehouse, sales Jot, or 
establishment, and inspect the books, papers, records, and 
documents to ensure compliance with this part. 
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SEC. 109. Section 25989.1 of the Health and Safety Code is 
amended to read: 

259~9.1. (a) Any traveling circus or carnival that performs in this 
state shall do both of the following: 

(I) Notify each entity that provides animal control services for a 
city, county, or city and county in which the traveling circus or 
carnival intends to perform of its intent to perform within that 
jurisdiction. Notice shall be given at least 14 days prior to the first 
performance in that city, county, or city and county. 

(2) Provide each entity that provides animal control services for 
a city, county, or city and county in which the traveling circus or 
carnival intends to perform with a schedule of it.> performances in 
California. 

(b) For the purposes of this chapter, "traveling circus or carnival" 
does not include any fair regulated · under Chapter 4 (commencing 
with Section 19400) of Division 8 of the Business and Professions 
Code, or any rodeo, horse, or school event. 

(c) Any violation of subdivision (a) shall be punishable by a fine 
of not less than five hundred dollars ($500) nnd not more than two 
thousand dollars ($2,000) for a first violation, and not less· than one 
thousand five hundred dollars ($1,500) and not more than five 
thousand dollars ($5,000) for any subsequent violation. 

SEC. II 0. Section 33298 of the Health and Safety Code is 
repealed. 

SEC. lll. Section 33392 of the Health and Safety Code is 
amended to read: 

33392. Notwithstanding any other provision of this part, an 
agency with the approval of the legislative body of the community 
may acquire, by negotiation or other means, real property in a project 
area at any tin1e after formulation of lhe preliminary plan for the area 
by the planning commission, and prior to the adoption of the 
redevelopment plan by the legislative body of the community, 
provided, however, fuat an agency may not exercise the power of 
eminent domain in connection with that acquisition prior to adoption 
of the redevelopment plan. 

SEC. 112. Section 33492.22 of the Health and Safety Code is 
amended to read: 

33492.22. (a) Notwithstanding the time limit in subdivision (b) 
of Section 33492.18, the Planning Commission and the 
Redevelopment Commission of the City and County of San Francisco 
shall certify an environmental impact report for the Hunter's Point 
Shipyard Redevelopment Plan within 30 months after the effective 
date of the ordinance adopting the redevelopment plan. 

(b) The following provisions shall apply to the approval of projects 
that implement a redevelopment plan authorized by this article: 

(I) For 18 months after the effective date of the ordinance 
adopting the redevelopment plan, or until the certification of an 
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environmental impact repon for the redevelopment plan if the 
report is certified during that 18-month period, subdivision (c) of 
Section 33492.18 shall apply. 

(2) If an environmental impact report for ilie redevelopment plan 
is not certified wiiliin 18 months after the effective date of the 
ordinance adopting the plan, then during the succeeding 12 months 
or until the cetiification of un environmental inrpact report if the 
report is certified during that 12-month period, no project, as defined 
in Section 21065 of the Public Resources Code, that implements ·the 
redevelopment plan shall be approved by the agency or the 
community unless any of the following occurs: 

(A) The agency or the community has approved a negative 
declaration or certified an environmental impact report, or has 
certified a subsequent or supplemental enviromnental inrpact 
report, for the project before the expiration of the 18-month period 
provided in Section 33492.18. 

(B) The agency or the community has certified a subsequent or 
supplemental environmental impact report for the project where the 
environmental impact report for the project was certified before the 
expiration of the 18-month period provided in Section 33492.18. 

(C) The agency or the community complies with Chapter 4.5 
(commencing with Section 21156) of Division 13 of the Public 
Resources Code for subsequent projects described in a master 
environmental impact report as being within the scope of the report, 
and that master environmental impact report was certified before 
the expiration of the 1 8-month period provided in Section 33492.18. 

(D) The project is categorically exempt pursuant to Article 19 
(commencing with Section 15300) of Chapter 3 of Division 6 of Title 
14 of the California Code of Regulations. 

SEC. 113. Section 44015 of the Health and Safety Code is 
amended to read: 

44015. (a) A licensed smog check station shall not issue a 
certificate of compliance, except as authorized by this chapter, to any 
vehicle that meets the following criteria: 

(I} A vehicle that has been tampered witl1. 
(2) A vehicle that, prior to repairs, has been initially identified by 

the smog check station as a gross polluter. Certification of a gross 
polluting vehicle shall be conducted by a designated test-only facility, 
or a test-and-repair station that is both licensed and certified 
pursuant to Sections 44014 and 44014.2 and is participating in the pilot 
program pursuant to subparagraph (B) of paragraph (2) of 
subdivision (g) of Section 44014.5. 

(3) A vehicle described in subdivision (c). 
(b) If a vehicle meets the requirements of Section 44012, a smog 

check station licensed to issue certificates shall issue a certificate of 
compliance or a certificate of noncompliance. 
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(c) (1) A repair cost waiver shall be issued, upon request of the 
vehicle ovmer, by an entity authorized to perform referee functions 
for a vehicle that has been properly tested but does not meet the 
applicable ermssmn standards when it is detennined that no 
adjustment or repair can be made that will reduce emissions from the 
inspected motor vehicle without exceeding the applicable repair cost 
limit established under Section 44017 and that every defect specified 
by paragraph (2) of subdivision (a) of Section 43204, and by 
paragraphs (2) and (3) of subdivision (a) of Section 43205, has been 
corrected. A repair cost waiver issued pursuant to this paragraph 
shall be accepted in lieu of a certificate of compliance for the 
purposes of compliance with Section 4000.3 of the Vehicle Code. No 
repair cost waiver shall exceed rwo years' duration. No repair cost 
waiver shall be issued until the vehicle owner bas expended an 
amoLJilt equal to the applicable repair cost limit specified in Section 
44017. 

(2) An economic hardship extension shall be issued, upon request 
of a qualified low-income motor vehicle owner, by an enbty 
authorized to perform referee functions, for a motor vehicle that bas 
been properly tested but does not meet the applicable emission 
standards when it is determined that no adjustment or repair can be 
made that will reduce emissions from the inspected motor vehicle 
without exceeding the applicable repair cost limit, as established 
pursuant to Section 44017.1, that every defect specified in paragraph 
(2) of subdivision (a) of Section 43204, and in paragraphs (2) and (3) 
of subdivision (a) of Section 43205, has been corrected, that the 
low-income vehicle owner would suffer an economic hardship if the 
extension is not issued, and that all appropriate emissions-related 
repairs up to the amount of the applicable repair cost limit in Section 
44017. 1 have been performed 

(d) No repair cost waiver or economic hardship extension shall be 
issued under any of the following circumstances: 

(1) If a motor vehicle was issued a repair cost waiver or economic 
hardship extension in the previous biennial inspection of that vehicle. 
A repair cost waiver or economic hardship extension may be issued 
to a motor vehicle owner only once for a particular motor vehicle 
belonging to that owner. However, a repair cost waiver or economic 
hardship extension may be issued for a motor vehicle that 
participated in a previous waiver or extension program prior to 
January 1, 1998, as determined by the department. For waivers or 
extensions issued in the program operative on or after January 1, 1998, 
a waiver or extension may be issued for a motor vehicle only once per 
owner. 

(2) Upon initial registration of all of the following: a direct import 
motor vehicle, a motor vehicle previously registered outside this 
state, a dismantled motor vehicle pursuant to Section 11519 of the 
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Vehicle Code, a motor vehicle that has had an engine change, an 
alternate fuel vehicle, and a specially constructed vehicle. 

(e) Unless the certificate is issued to a licensed automobile dealer, 
a certificate of compliance or noncompliance shall be valid for 90 
davs. If the certificate is issued to a licensed automobile dealer, the 
certificate shall be valid for 180 days. 

(f) A test may be made at any i1me within 90 days prior to the date 
otherwise required. 

SEC. 114. Section 50518 of the Health and Safety Code is 
amended and renumbered to read: 

50514.5. Notwithstanding the proviso to subitern (b) of Item 190 
of the Budget Act of 1976, sixty thousand dollars ($60,000) of the 
amount appropriated by sub item (b) of Item 190 of the Budget Act 
of I 976 shall not be allocated and expended as provided therein and 
shall instead be allocated by the Department of Finance to the 
Department of Housing and Community Development for a loan to 
a community nonprofit organization for technical assistance in the 
development of an industrial park in the city of Calexico. The loan 
shall be repaid upon tbe terms and conditions prescribed by the 
Department of Finance. 

SEC. !15. Section 111940 of the Health and Safety Code is 
amended to read: 

111940. (a) If any person violates any provision of Chapter 4 
(commencing with Section 111950), Chapter 5 (commencing with 
Section 112!50), Chapter 6 (commencing with Section 1!2350), 
Chapter 7 (commencing with Section 112500), Chapter 8 
(commencing with Section ll2650), Chapter 10 (commencing with 
Section 113025), or Article 3 (commencing with Section 113250) of 
Chapter 11 of this part, or Chapter 4 (commencing with Section 
108 100) of Part 3, or any regulation adopted pursuant to these 
provisions, the department may assess a civil penalty against that 
person as provided by this section. 

(b) The penalty may be in an amount not to exceed one thousand 
dollars ($1 ,000) per day. Eacb day that a violation continues shall be 
considered a separate violation. 

(c) If, after examination of a possible violation and the facts 
surrounding that possible violai1on, the department concludes that 
a violation bas occurred, the department may issue a complaint to the 
person charged with the violation. The complaint shall allege the acts 
or failures to act that constitute the basis for the violation and the 
amount of the penalty. The complaint shall be served by personal 
service or .by certmed mail and shall inform the person so served of 
the right to a hearing. 

(d) Any person served with a complaint pursuant to subdivision 
(c) of this section may, within 20 days after service of the complaint, 
request a hearing by filing with the depanment a notice of defense. 
A notice of defense is deemed to have been filed within the 20-day 
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period if it is postmarked within the 20-day period. If a hearing is 
requested by the person, it shall be conducted wilhln 90 days after 
the receipt by the department of the notice of defense. If no notice 
of defense is filed within 20 days after service of the complaint, the 
department shall issue an order setting the penalty as proposed in the 
complaint unless the department and the person have entered into 
a settlement agreement, in which case the department shall issue an 
order setting the penalty in the amount specified in the settlement 
agreement. When the person has not filed a notice of defense or 
where the department and the person have entered into a settlement 
agreement, the order shall not be subject to review by any court or 
agency. 

(e) Any hearing required under this section shall be conducted 
pursuant to the procedures specified in Section 100171, except to the 
extent they are inconsistent with the specific requirements of this 
section. 

(f) Orders setting civil penalties under this section shall become 
effective and final upon issuance thereof, and payment shall be made 
within 30 days of issuance. A copy of the order shall be served by 
personal service or by certified mail upon the person served with the 
complaint. 

(g) Within 30 days after service of a copy of a decision issued by 
the director after a hearing, any person so served may file with the 
superior court a petition for writ of mandate for review of the 
decision. Any person who fails to file the petition within this 30-day 
period may not challenge the reasonableness or validity of the 
decision or order of the director in any judicial proceeding brought 
to enforce the decision or order or for other remedies. Section 1094.5 
of the Code of Civil Procedure shall govern any proceedings 
conducted pursuant to this subdivision. In all proceedings pursuant 
to this subdivision, the court shall uphold the decision of the director 
if the decision is based upon substantial evidence in the whole record. 
The filing of a petition for writ of mandate shall not stay any 
corrective action required pursuant to the Miscellaneous Food, Food 
Facility, and Hazardous Substances Act, as defined in subdivision (b) 
of Section 27, or the accrual of any penalties assessed pursuant to this 
section. This subdivision does not prohibit the court from granting 
any appropriate relief within its jurisdiction. 

(h) Tbe remedies under this section are in addition to, and do not 
supersede, or limit, any and all other remedies, civil or criminal. 

SEC. 116. Section 120440 of the Health and Safety Code is 
amended to read: 

120440. (a) For the purposes of this chapter, the following 
definitions shall apply: 

(l) "Health care provider" means any person licensed pursuant 
to Division 2 (commencing with Section 500) of the Business and 
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Professions Code or a clinic or health facility licensed pursuant to 
Division 2 (commencing with Section 1200). 

(2) "Schools, child care facilities, and family child care homes" 
means those institutions referred to in subdivision (h) of Section 
120335, regardless of whether they directly provide immunizations 
to patients or clients. 

(3) "WJC service provider" means any public or private nonprofit 
agency contracting with the department to provide services under 
the California Special Supplemeolal Food Program for Women, 
Infants, and Children, as provided for in Article 2 (commencing with 
Section 123275) of Chapter 1 ofPart 2 of Division 106. 

(4) "Health care plan" means a health care service plan as defmcd 
in subdivision (f) of Section 1345 or an insurer as described in Sections 
10!23.5 and "10123.55 of the Insurance Code, regardless of whether the 
plan directly provides immunizations to patients or clients. 

(b) Local health officers may operate immunization information 
systems pursuant to their authority under Section 120175, in 
conjunction with the lmrnunization Branch of the State Department 
of Health Services. 

(c) Notwithstanding any other provision of law, unless a refusal to 
permit rccordsharing is made pursuant to subdivision (e), health 
care providers may disclose the information set forth in paragraphs 
(I) to (9), inclusive, from the patient's medical record lo local health 
departments operating countywide immunization information and 
reminder systems and the State Department of Health Services. 
Local health departments and the State Department of Health 
Services may disclose tl1e information set forth in paragraphs (1) to 
(9), inclusive, to other local health departments and health care 
providers taking care of the patient, upon request for information 
pertaining to a specific person. Local health deparnnents and the 
State Department of Health Services may disclose the infonnation in 
paragraphs (I) to (6), inclusive, and paragraphs (8) and (9), to 
schools, child care facilities, and family child care homes to which the 
person is being admitted or in attendance, and WJC service providers 
providing services to the person and health care plans arranging for 
immunization services for the patient., upon request for information 
pertaining to a specific person. The following information shall be 
subject to this subdivision: 

(I) The name of the patient and names of the patient's parenu; or 
guardians. 

(2) Date of birth of the patient. 
(3) Types and dates of immunizations received by the patient. 
( 4) Manufacturer and lot number for each immunization 

received. 
(5) Adverse reaction to immunizations received. 
(6) Other nonmedical information necessary to establish the 

patient's unique identity and record. 
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(7) Current address and telephone number of the patient and -the 
patient's parents or guardians. 

(8) Patient's gender. 
(9) Patient's place of birth. 
(d) (1) Health care providers, local hcallb departments, and the 

State Department of Health Services shall maintain -the 
confidentiality of information listed in subdivision (c) in the same 
manner as o-ther medical record information with patient 
identification -that they possess. These providers and departments are 
subject to civil action and criminal penalties for the wrongful 
disclosure of the information listed in subdivision (c), in accordance 
with existing law. They shall use the infoonation listed in subdivision 
(c) only for the following purposes: 

(A) To provide immunization services to the patient, including 
issuing reminder notifications to patients or their parents or 
guardians when immunizations are due. 

(B) To provide or facilitate provision of third-party payer 
payments for immunizations. 

(C) To compile and disseminate statistical information of 
immunization status on groups of patients or populations in 
Califomi!l, witl10ut patient identifYing infoonation for these patients 
included in -these groups or populations. 

(2) Schools, child care facilities, family child care homes, WIC 
service providers, and health care plans sha11 maintain the 
confidentiality of infonnation listed in subdivision (c) in tl1e same 
manner as other client, patient, and pupil information that they 
possess. These institutions and providers nre subject to civil action 
and criminal penalties · for the wrongful disclosure of the information 
listed in subdivision (c), in accordarlce with existing law. They shall 
use the information listed in subdivision (c) only for those purposes 
provided in subparagraphs (A) to (C), inclusive, of paragraph (l) 
and as follows: 

(A) In the case of schools, child care facilities, and family child care 
homes, to carry out their responsibilities regarding required 
immunization for nttendance, as described in Chapter I 
(commencing with Section 120325). 

(B) In the case of WIC se!"Vlce providers, 
immunization status assessments of clients and to refer 
found to be due or overdue for immunizations to 

to perform 
those clients 
health care 

providers. 
(C) In -the ·case of health care plans, to facilitate payments to 

health care providers, to assess the immunization status of their 
clients, and to tabulate statistical information on the immunization 
status of groups of patients, without including patient-identifYing 
information in these tabulations. 

(e) A patient or a patient's parent or guardian may refuse to 
permit recordsharing. The health care provider administering 
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immunization shall inform the patient or the patient's parent or 
guardian of the following: 

(1) Tbe information listed in subdivision (c) may be shared with 
local health departments, and the State Department of Health 
Services. The health care provider shall provide the name and 
address of the department or departments with which the provider 
will share the information. 

(2) AJJy of the information shared with local health departments 
and the State Department of Health Services shall be treated as 
confidential medical information and shall be used only to share with 
health care providers, schools, child care facilities, family child care 
homes, WIC service providers, and health care plans, upon request. 
These providers, agencies, and institutions shall, in tum, treat the 
shared information as confidential, and shall use it only as described 
in subdivision (d). 

(3) The patient or patient's parent or guardian has the right to 
examine any immunization-related information shared in this 
manner and to correct any errors in it. 

(4) The patient or the patient's parent or guardian may refuse to 
allow this information to be shared in the manner described, or to 
receive inununization reminder notifications at any time, or both. 

(f) If the patient or patient's parent or guardian refuses to allow 
the information to be shared, pursuant to paragraph ( 4) of 
subdivision (e), the health care provider may not share this 
information in the manner described in subdivision (c). 

(g) Upon request of the patient or the patient's parent or 
guardian, in writing or by other means acceptable to the recipient, 
a local health department or the State Department of Health Services 
that has received information about a person pursuant to subdivision 
(c) shall do all of the following: 

(I) Provide the name and address of other persons or agencies 
with whom the recipient has shared the information. 

(2) Stop sharing the information in its possession after the date of 
the receipt of the request. 

(h) Upon notification, in writing or by oilier means acceptable to 
the recipient, of an error in the information, a local health 
department or the State Department of Health Services that has 
information about a person pursuant to subdivision (c) shall correct 
the error. If the recipient is aware of a disagreement about whether 
an error exists, information to that effect mav be included. 

(i) Section 120330 shall not apply to this .section. 
SEC. ll?. Section 124980 of the Health and Safety Code is 

amended to read: 
124980. (a) The director shall establish any regulations and 

standards far hereditary disorders programs as the director deems 
necessary to promote and protect the public health and safety, in 
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accordance with the principles established pursuant to this section. 
These principles shall include, but not be limited to, the following: 

(1) The public, especially communities and groups particLilarly 
affected by programs on hereditary disorders, should be consulted 
before any regulations and standards are adopted by the department. 

(2) The incidence, severity, and treatment costs of each 
hereditary disorder and its perceived burden by the affected 
community should be considered and , where appropriate, state and 
national experts in the medical, psychological, ethical, social, and 
economic effects or programs for the detection and management of 
hereditary disorders shall be consulted by 1he department. 

(3) Information on the operation of all programs on hereditary 
disorders within the state, except for confidential information 
obtained from participants in the progr!UDS, shall be open and freely 
available to the public. 

( 4) Clinical testing procedures established for use in programs, 
facilities, and projects shall be accurate, provide maximwn 
information, and the testing procedures selected shall produce 
results that are subject to minimum misinterpretation. 

(5) No test or tests may be performed on any minor over tbe 
objection of the minor's parents or guardian, nor may any tests be 
performed unless the parent or guardian is fully informed of tbe 
purposes of testing for hereditary disorders and is given reasonable 
opportunity to object to the testing. 

(6) No testing, except initial screening for PKU and other diseases 
that may be added to the newborn screening program, shall require 
mandatory participation, and no testing programs shall require 
restriction of childbearing, and participation in a testing program 
shall not be a prerequisite to eligibility for, or receipt of, any other 
service or assistance ftom, or to participate in, any other program, 
except where necessary to determine eligibility for further programs 
of diagnoses of or 1herapy for hereditary conditions. 

(7) Counseling services for hereditary disorders shall be available 
through the program or a referral source for all persons determined 
to be or who believe themselves to be at risk for a hereditary disorder 
as a result of screening programs; the counseling shall be 
nondirective, emphasize informing the client, and shall not require 
restriction of childbearing. · 

(8) All participants in progrlllllS on hereditary disorders shall be 
protected from undue physical and mental hann, and except for 
initial screening for· PKU and other diseases that may be added to 
newborn screening programs, shall be informed of the nature of risks 
involved in participation in the programs, and those determined to 
be affected with genetic disease shall be informed of the nature, and 
where possible tbe cost, of available therapies or maintenance 
programs, and shall be informed of the possible benefits and risks 
associated with these therapies and programs. 
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(9) AU testing results and personal information generated from 
. hereditary disorders programs shall be made available to an 
individual over 18 years of age, or to the individual's parent or 
guardian. If the individual is a minor or incompetent, aU testing 
results that have positively determined fue individual to eifuer have, 
or be a carrier of, a hereditary disorder shall be given through a 
physician or other source ofhealfu care. 

(I 0) All testing results and personal information from hereditary 
disorders programs obtained from any individual, or from specimens 
from any individual, shall be held confidential and be considered a 
confidential medical record except for information that the 
individual, parent, or guardian consents to be released, pro,~ded that 
the individual is first fully informed of the scope of fue information 
requested to be released, of all of fue risks, benefits, and purposes for 
fue release, and of the identity of fuose to whom the information will 
be released or made available, except for statistical data compiled 
without reference to the identity of any individual, and except for 
research purposes, provided that pursuant to Subpart A 
(commencing with Section 46.101) of Part 46 orTitle 45 of the Code 
of Federal Regulations entitled "Basic HRS Policy for Protection of 
Human Subjects," tlte research has first been reviewed and approved 
by an institutional review board that certifies the approval io the 
custodian of the information and further certifies that in its judgment 
the information is of such potentially substantial public healfu value 
that modification of the requirement for legally effective prior 
informed consent of the individual is ethically justifiable. 

( 11) An individual whose confidentiality bas been breached as a 
result of any violation of the provisions of fue Hereditary Disorders 
Act , as defined in subdivision (b) of Section 27, may recover 
compensatory damages and, in addition, may recover civil damages 
not to exceed ten thousand dollars ($1 0,000), reasonable attorney's 
fees, and the costs of litigation. 

(b) The department shall recommend appropriate criteria and 
standards for licensing genetic counselors. In fue process of 
developing the recommended criteria and standards, the 
department shall consult with a group of medical experts 
n .. "'jlresenting medical professional orgamzatwns including, but not 
limited to, fue Medical Board of California, the California Medical 
Association, and organizations representing genetic counselors in 
California. The department shall report its recommendations to the 
Legislature by January I, 2000. 

SEC. 118. Section 129820 of the Health and Safety Code is 
amended to read: 

129820. No contract for the construction or alteration of nnv 
hospital building, made or executed on or after January 1, 1983, by th~ 
governing board or authority of any hospital or other similar public 
board, body, or officer otherwise vested wifu authority to make or 
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execute the contract, is valid, and no money shall be paid for any work 
done under the contract ·or for any labor or materials furnished in 
constructing or altering the hospital building, unless all of the 
following requirements are satisfied: 

(a) The plans and specifications comply with this chapter and the 
requirements contained in the California Building Standards Code. 

(b) The written approval thereof bas first been obtained from the 
office. 

(c) The hospital building is to be accessible to, and usable by, 
persons with disabilities. 

(d) The plans and specifications comply with the fire and panic 
safety requirements of the California Building Standards Code. 

SEC. 119. Section 1063.6 of the Insurance Code is amended to 
rend: 

1063.6. All proceedings in which the insolvent insurer iB a party 
or is obligated to defend a party in any court in the state shall, subject 
to waiver by the association in specific cases involving covered claims 
and subject to waiver by the commissioner its to matters that are not 
covered claims, be stayed for 60 days from the date that an order of 
liquidation or an order of receivership with a finding of insolvency 
has been entered by a superior court in this state or by a court in the 
state of domicile of the insurer, and an additional time thereafter as 
may be determined necessary by the court to permit proper defense 
or conduct of all pending causes of action by the association or the 
commissioner, as applicable. The stay as to matters to which the 
insolvent insurer is a party shall be superseded by and· when an 
injunction or stay order is entered by the court in this state having 
juri.Bdiction of the liquidation or the ancillary liquidation. 

The liquidator, receiver, or statutory successor of an insolvent 
member insurer shall permit reasonable access by the association to 
the msolvent insurer's records as is necessary for the association to 
carry out its duties with regard to covered claims. In addition, the 
liquidator, receiver, or statutory successor shall provide the 
association with copies of these records upon the reasonable request 
of the association and at the expense of the association. 

SEC. 120. Section 1765.1 of the Insurance' Code is amended to 
read: 

1765.1. No surplus line broker shall place any coverage with a 
nonadmitted insurer unless the insurer is domiciled in the Republic 
of Mexico and the placement covers only liability arising out of the 
ownership, maintenance, or use of a motor vehicle, aircraft, or boat 
in the Republic of Mexico, or, at the time of placement, the 
nonadmitted insurer: 

(a) (I) Has established its financial stability, reputation, and 
integrity, for the class of. insurance the broker proposes to place, by 
satisfactory evidence submitted to the commissioner through a 
surplus line broker. 
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(2) Has capital and surplus as follows: 
(A) Capital and surplus that together total at least fifteen million 

dollars ($15,000,000). "Capital" shall be as defined in Section 36. 
"Surplus" shall be defined as assets exceeding the suru of liabilities for 
losses· reported, expenses, taxes, and all other indebtedness and 
reinsurance of outstanding risks as provided by law and paid-in 
capital in the case of an insurer issuing or having outstanding shares 
of capital stock. The type of assets to be used in calculating capital and 
surplus shall be as follows: at least fifteen million dollars ($15,000,000) 
shall be in the form of cash, or securities of the same character and 
quality as specified in Sections 1170 to 1182, inclusive, or in readily 
marketable securities listed on regulated United States national or 
principal regional securities exchanges. The remaining assets shall be 
in the form just described, or in the form of investments of 
substantially the same character and quality as described in Sections 
1190 to 1202, inclusive. In calculating capital and surplus under this 
section, the tenn "same character and quality" shall pemtit, but not 
require, the commissioner to approve assets maintained in 
accoroance with the Jaws of another state or country. The 
commissioner shall be guided by any limitatioos, restrictions, or other 
requirements of this code or the National Association of Insurance 
Commissioners' Accounting Practices . and Procedures Manual in 
determining whether assets substantially similar to tbosc described 
in Sections 1190 to 1202, inclusive, qualify. The commissioner shall 
retain the discretion to disapprove or disallow any asset that is not of 
a sound quality, or that he or she deems to create an unacceptable risk 
of Joss to the insurer or to policyholders. Securities specifically valued 
by the National Association of Insurance Commissioners Securities 
Valuation Office shall be presumed readily marketable absent 
evidence to the contrary. Letters of credit will not qualify as assets 
in the calculation of surplus. If less than fifteen million dollars 
($15,000,000), the commissioner has affirmatively found that the 
capital and surplus is adequate to protect California policyholders. 
The commissioner shall consider, on determining whether to make 
this fmding, factors such as quality of management, the capital and 
surplus of any parent company, tbe illlderwriting profit and 
investment income trends, and the record of claims payment and 
claims handling practices of the nonadmitted irisurer. 

(B) In the case of an "Insurance Exchange" created and 
authorized under the laws of individual states, maintains capital and 
surplus of not less than fiftv million dollars ($50,000,000) in the 
aggregate. "Capital" shall be defined as in Section 36. "Surplus" shall 
he defined as assets exceeding the sum of liabilities for losses 
reported, expenses, taxes, and all other indebtedness and reinsurance 
of outstanding risks as provided by Jaw and paid-in capital in the case 
of an insurer issuing or having outstanding shares of capital stock. The 
type of assets to be used in calculating capital and surplus shall be as 
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follows: at least fifteen million dollars ($15,000,000) shall be in the 
fonn of cash, or securities of the same character and quality as 
specified in Sections 1170 to 1182, inclusive, or in readily marketable 
securities listed on regulated United States' national or principal 
regional securities exchanges. The remaining assets shall be in the 
fonn just described, or in the fonn of investments of substantially the 
same character and quality as described in Sections 1190 to 1202, 
inclusive. ln calculating capital and surplus under this section, the 
lenn "same character and quality" shall pennit, but not require, the 
commissioner to approve assets maintained in accordance with the 
laws of another state or country. The commissioner shall be guided 
by any limitations, restrictions, or other requirements of this code or 
the National Association of Insurance Commissioners' Accounting 
Practices and Procedures Manual in detennining whether assets 
substantially similar to those described in Sections 1190 to 1202, 
inclusive, qualify. The commissioner shall retain the discretion to 
disapprove or disallow any asset that is not of a sound quality, or that 
he or she deems to create an unacceptable risk of loss to the insurer 
or to policyholders. Securities specifically valued by the National 
Association of Insurance Commissioners Securities Valuation Office 
shall be presumed readily marketable absent evidence to the 
contrary. Letters of credit will not qualify as assets in the calculation 
of surplus. In the case of an Insurance Exchange that maintains funds 
for the protection of all Insurance Exchange policyholders, each 
individual syndicate seeking to accept surplus line placements of 
risks resident, located, or to be performed in this state shall maintain 
minimum capital and surplus of not less than six million four hundred 
thousand dollars ($6,400,000). Each individual syndicate shall 
increase the capital and surplus required by this paragraph by one 
million dollars ($1,000,000) each year until it attains a capital and 
surplus of ·fifteen million dollars ($15,000,000). In the case of an 
Insurance Exchange that does not maintain funds for the protection 
of all lnsurance Exchange policyholders, each individual syndicate 
seeking to accept surp Ius line placement of risks resident, located, or 
to be performed in this state shall meet the capital and surplus 
requireriJents of subparagraph (A). 

(C) In the case of a syndicate that is part of a group consisting of 
incorporated individual insurers, or a combination of both 
incorporated and unincorporated insurers, that at all times maintains 
a trust fund of not less than one hundred rrrillion dollars 
($! 00,000,000) in a qualified United States fmancial institution as 
security to the full amount thereof for the United States surplus line 
policyholders and beneficiaries of direct policies of the group, 
including all policyholders and beneficiaries of direct policies of the 
syndicate, and the full balance in the trust fund is available to satisfy 
the liabilities of each member of the group of those syndicates, 
incorporated individual ,insurers or other unincorporated insurers, 
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without regard to their individual contributions to that trust fund, 
and the trust complies with the terms of and conditions specified in 
purngraph (I) of subdivision (b), the syndicate is excepted from the 
capital and surplus requin:ments of subparagraph (A). The 
incorporated members of the group shall not be engaged in any 
business other than underwriting as a member of the group and shall 
be subject to the same level of solvency regulation and control by the 
group's domiciliary regulator as are the unincorporated members. 

(b) (1) In addition, to be eligible as a surplus line insurer, an 
insurer not domiciled in one of the United States or its territories shall 
have in force in the United States an irrevocable trust account in a 
qualified United States financial institution, for the protection of 
United States policyholders, of not less than five million four hundred 
thousand dollars ($5,400,000) and consisting of cash, securities 
acceptable to the commissioner that are authorized pursuant to 
Sections Jl70 to 1182, inclusive, readily marl<etable secunues 
acceptable to the commissioner that are listed on a regulated United 
States national or principal regional security exchange, or clean and 
irrevocable letters of credit acceptable to the commissioner and 
issued by a qualified United States fmancial institution. The trust 
agreement shall be in .a form acceptable to the commissioner. The 
funds in the trust account may be included io any calculation of 
capital and surplus, except letters of credit, which shall not be 
included in any calculation. 

(2) In the case of a syndicate seeking eligibility under 
subparagraph (C) of paragraph (2) of subdivision (a) the syndicate 
shall, in addition to the requirements of that subpurngraph, at a 
minimum, maintain in the United States a trust account in an amount 
satisfactory to the commissioner that is :not less than the amount 
required by the domiciliary state of the syndicate's trust. The trust 
account shall comply with the ten:ns and conditions specified in 
paragraph (1) of subdivision (b). 

(3) In the case of a group of incorporated insurers under common 
administration that maintains a trust fund of not less than one 
hundred million dollars ($100,000,000) in a qualified United States 
financial institution for the payment of claims of its United States 
policyholders, their assigns, or successors in interest and that 
complies with the tenns and conditions of paragraph (1) that has 
continuously transacted an insurance business outside the United 
States for at least three years, that is in good standing with its 
domiciliary· regulator, whose individual insurer members maintain 
standards and financial conditions reasonably comparable to 
admitted insurers, that submits to this state's authority to examine its 
books and bears the expense of examination, and that has an 
aggregate policyholder surplus of teo billion dollars 
($I 0,000,000,000), the group is excepted from the capital and surplus 
requirements of subdivision (a). 
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(c) Has caused to be provided to the commissioner tlte following 
documents: 

(1) The financial documents as specified below, each showing the 
insurer's condition as of a date not more than 12 months prior to 
submission: 

(A) A copy of an annual statement, prepared in the form 
prescribed by the NAJC. For an alien insurer, in lieu of an annual 
statement, a licensee may submit a form as set forth by regulation and 
as prepared by the insurer, and, if listed by the liD, a copy of the 
complete information as required in the application for listing by the 
liD. 

(B) A copy of an audited financial report on the insurer's 
condition that meets the standards of subparagraph (D) for foreign 
insurers or subparagraph (E) for alien insurers. 

(C) If the insurer is an alien: 
(i) A certified copy of the trust agreement referenced in 

subdivision (b). 
(ii) A verified copy of the most recent quarterly statement or list 

of the assets in the trust. 
(D) Financial reports filed pursuant to this section by foreign 

insurers shall conform to the following standards: 
(i) Financial documents shall be certified. 
(ii) An audited financial report shall constitute a supplement to 

the insurer's annual statement, as required by the annual statement 
instructions issued by the NAIC. 

(iii) An audited financial report shall be prepared by an 
independent certified public accountant or accounting firm in good 
standing with the American InstiMe of Certified Public Accountants 
and in all states where licensed to pmctice; nnd be prepared in 
conformity with statutory accounting pmctices prescribed, or 
otherwise permitted, by the insurance regulator of the insurer's 
domiciliary jurisdiction. 

(iv) An audited financial ·report shall include information on the 
insurer's financial position as of the end of the most recent calendar 
year, and the results of its operations, cash-flows, and changes in 
capital and surplus for the year then ended. 

(v) An audited financial report shall be prepared in a form and 
using language and groupings substantially the same as the relevant 
sections of the insurer's annual statement filed with its domiciliary 
jurisdiction, and presenting comparatively the amounts as of 
December 31 of the most recent calendar year and the · amounts as 
of December 31 of the preceding year. 

(E) Financial reports filed pursuant to this section by alien 
insurers shall conform to the following standards: 

(i) Except as provided in clause (ii) of subparagraph (C), financial 
documents should be certified, if certification of a financial document 
is not available, the document shall be verified. 
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(ii) Financial documents should be expressed in United States 
dollars, but may be expressed in another currency, if the exchange 
rate for the other currency as of the date of the document is also 
provided. 

(iii) The responses provided pursuant to subparagraph (A) of 
paragraph (!) on the form submitted in lieu of an annual statement 
should follow the most recent ISI Guide to Alien Reporting Format, 
"Standard Definitions of Accounting Items." Responses that do not 
agree with a standard defmition shall be fully explained in the form. 

(iv) An audited financial report shall he prepared by an 
independent licensed auditor in the insurer's domiciliary jurisdiction 
or in any state. 

(v) An audited financial report shall be prepared in accord with 
either (I) Generally Accepted Auditing Standards that prescribe 
Generally Accepted· Accounting Principles, or (II) International 
Accounting Standards as published and revised from time to time by 
the International Auditing Guidelines published by the International 
Auditing Practice Committee of the International Federation of 
Accountants; and shall include fmancial statement notes and a 
summary of significant accounting practices. 

(F) The commissioner may accept, in lieu of a document 
described above, any certified or verified financial or regwntory 
document, statement, or report if the commissioner finds that it 
possesses reliability and financial detail substantially equal to or 
greater than the document for which it is proposed to be a substitute. 

(G) If one of the financial documents required to be submitted 
under subparagraphs (A) and (B) is dated within 12 months of 
submission, but the other document is not so dated, the licensee may 
use the outdated document if it is accompanied by a supplement. The 
supplement must meet the same requirements wltieh apply to the 
supplemented document, and must update the outdated document 
to a date within the prescribed time period, preferably to the same 
date as the nonsupplemented document. 

(2) A certified copy of the insurer's license issued by its 
domiciliary jurisdiction, plus a certification of good standing, 
certificate of compliance, or other equivalent certificate, from either 
that jurisdiction or, if the jurisdiction does not issue those certificates, 
from any state where it is licensed. 

(3) Information on the insurer's agent in California for service of 
process, including the agent's full name and address. The agent's 
address must include a ·street address where the agent can be reached 
during normal business hours. 

(4) The complete street address, mailing address, and telephone 
number of the insurer's principal place of business. 

(5) A certified or verified explanation, report, or other statement, 
from the insurance regulatory office or official of the insurer's 
domiciliary juris diction, concerning the insurer's record regarding 
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market conduct and consumer complaints; or, if that information 
cannot be obtained from that jurisdiction, then any other infommtion 
that the licensee can procure to demonstrate a good reputation for 
payment of claims and treatment of policyholders. 

( 6) A verified statement, from the insurer or licensee, on whether 
the insurer or any affiliated entity is currently known to be the 
subject of any order or proceeding regarding conservation, 
liquidation, or other receivership; or regarding revocation or 
suspension of a license to transact insurance in any jurisdiction; or 
otherwise seeking to stop the insurer from transacting insurance in 
any jurisdiction. The statement shall identify the proceeding by date, 
jurisdiction, and relief or sanction sought; and shall attach a copy of 
the relevant order. 

(7) A certified copy of the most recent report of examination or 
an explanation if the report is not available. 

(d) (1) Has provided any additional information or 
documentation required by the commissioner that is relevant to the 
financial stability, reputation, and integrity of the nonadmitted 
insurer. In making a determination concerning financial stability, 
reputation, and integrity of the nonadmitted insurer, the 
commissioner shall consider any analysis, findings, or conclusion 
made by the National Association of Insurance Commissioners 
(NAJC) in its review of the insurer for purposes of inclusion on or · 
exclusion from the list of authorized nonadmitted insurers 
maintained by the NAlC. The commissioner may, but shall not be 
required to, rely on, adopt, or otherwise accept any analyses, findings, 
or conclusions of the NAlC, as the commissioner deems appropriate. 
In the case of a syndicate seeking eligibility under subparagraph (C) 
of paragraph (2) of subdivision (a), the commissioner may, but shall 
not be required to, rely on, adopt, or otherwise accept any analyses, 
findings, or conclusions of any state, as the commissioner deems 
appropriate, as long as that state, in its method of regulation and 
review, meets the requirements of paragraph (2). 

(2) The regulatory body of the state shall regularly receive and 
review the following: (A) an audited financial statement of the 
syndicate, prepared by a certified or chartered public accountant; 
(B) an opinion of a qualified actuary with regard to the syndicate's 
aggregate reserves for payment of losses or claims and payment of 
expenses of adjustment or settlement of losses or claims; (C) a 
certification from the qualified United States financial institution that 
acts as the syndicate's trustee, respecting the existence and value of. . 
the syndicate's trust fund; and (D) information concerning !be 
syndicate's or its manager's operating histol)•, business plan, 
ownership and control, experience and ability, together with any 
other pertinent factors, and any information indicating that the 
syndicate or its manager make reasonably prompt payment of claims 
in this state or elsewhere. The regulatory body of the state shall have 
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the authority, either by law or through the operation of a valid and 
enforceable agreement, to review the syndicate's assets and liabilities 
and audit the svndicate 's trust account, and shall exercise that 
authority with a - frequency and in a manner satisfactory to the 
commissioner. 

(e) Has established that: 
(1) All documents required by subdivisions (c) and (d) have been 

filed. Each of the documents appear aficr review to be complete, 
clear, comprehensible, unambiguous, accurate, and consistent. 

(2) The docmnents affinn that the insurer is not subject in any 
jurisdiction to an order or proceeding that 

(A) Seeks to stop it from transacting insurance. 
(B) Relates to conservation, liquidation, or other receivership. 
(C) Relates to revocation or suspension of its license. 
(3) The documents affirm that the insurer has actively transacted 

insurance for the three years inrmediately preceding the filing made 
under this section, unless an exemption is granted. As used in this 
paragraph, "insurer" does not include a syndicate of underwriting 
entities. The commissioner may grant an exemption if the licensee 
bas applied for exemption and demonstrates either of the following: 

(A) The insurer meets the condition for any exception set forth in 
subdivision (a), (b), or (c) of Section 716. 

(B) If tlm insurer has been actively transacting insurance for at 
least 12 months, and the licensee demonstrates that the exemption 
is warranted because the insurer's current financial strength, 
operating history, business plan, ownership and control, 
management experience, and ability, together with any other 
pertinent factors, make three years of active insurance transaction 
unnecessary to establish sufficient reputation. 

(4) The documt:nts confirm that the insurer holds a license to issue 
insurance policies (other than reinsurance) to residents of the 
jurisdiction that granted the license unless an exemption is granted. 
The commissioner may grant an exemption if the licensee has 
applied for an exemption and demonstrates that the exemption is 
wammted because the insurer proposes to issue in California only 
commercial coverage, and is wholly owned and actually controlled 
by substantial and knowledgeable business enterprises that are its 
policyholders and that effectively govern the insurer's destiny in 
furtherance of their DWD business objectives. 

(5) The information filed pursuant to paragraph (5) of subdivision 
(c) or otherwise flied with or available to the comrruss1oner, 
including reports received from California policyholders, shall 
indicate that the insurer makes reasonably prompt payment of claims 
in this state or elsewhere. 

(6) The information available to the commissioner shall not 
indicate that the insurer offers in California a licensee products or 
rates that violate any provision of this code. 
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(f) Has been placed on the list of eligible surplus line insurers by 
the commissioner .. The commissioner shall establish a Jist of all surplus 
line insurers that have met the requirements of subdi,~sions (a) to 
(e), inclusive, and shall publish a master list at least semiannually. 
Any insurer receiving approval as an eligible surplus line insurer shall 
be added by addendum to the list at the time of approvEll, and shall 
be incorporated into the master list at the next date of publication. 
If an insurer appears on the most recent list, it shall be presumed that 
the insurer is an eligible surplus line insurer, unless the commissioner 
or his or her designee has mailed or causes to be mailed notice to all 
surplus line brokers that the comm1ssmner bas withdrawn the 
insurer's eligibility. Upon receipt of notice, the surplus line broker 
shall make no further placements with the insurer. Nothing in this 
subdivision shall limit the commissioner's discretion to withdraw an 
insurer's eligibility. 

(g) (l) Except as provided by paragraph (2), whenever the 
commissioner has reasonable cause to believe, and determines after 
a public hearing, that any insurer on the list established pursuant to 
subdivision (f), (A) is in an unsound financial condition, (B) does not 
meet the eligibility requirements under subdi~sions (a) to (e), 
inclusive, (C) has violated the laws of this state, or (D) without 
justification, or with a frequency so as to indicate a general business 
practice, delays the payment of just claims, the commissioner may 
issue an order removing the insurer from the list. Notice of hearing 
shall be served upon the insurer or its agent for s~ce of process 
stating the time and place of the hearing and the conduct, condition, 
or ground upon which the commissioner would make his or her 
order. The hearing shall occur not less than 20 days, nor more than 
30 days after notice is served upon the insurer or its agent for service 
of process. 

(2) If the commissioner determines that an insurer's inamediate 
removal from the list is necessary to protect the public or an insured 
or prospective insured of the insurer, or, in the case of an application 
by an insurer to be placed on the list which is being denied by the 
commissioner, the commissioner may issue an order pursuant to 
paragraph (!) without prior notice and hearing. At the time an order 
is served pursuant to this paragraph to an insurer on the Jist, the 
commissioner shall also issue and serve upon the insurer a statement 
of the reasons that immediate removal is necessary. Any order issued 
pursuant to this paragraph shall include a notice stating the time and 
place of a hearing on the order, which shall be not less than 20 days, 
nor more than 30 days after the notice is served. 

(3) Notwithstanding paragraphs (I) and (2), if the comm1ssmner 
is basing a decision to remove an insurer from the list, ·or deny an 
application to be placed on the list, on the failure of the insurer or 
applicant to comply with, meet or maintain any of the objective 
criteria established by this section, or by regulation adopted pursuant 
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to this section, the commissioner may so specify this fact in the order, 
and no hearing shall be required to be held on the order. 

(4) Notwithstanding paragraphs (1) and (2), the C01lli111SSJOner 
may, without prior notice or hearing, remove from the Jist established 
pursuant to subdivision (f) any insurer that has failed or refused to 
timely provide doclltllents required by this section, or any 
regulations adopted to implement this section. The commissioner 
shall notify all surplus line brokers of any removal made pursuant to 
this paragraph. 

(b) In addition to any other statements or reports required by fuis 
chapter, the commissioner may also address to any licensee a written 
request for full and complete information respecting the financial 
stability, reputation and integrity of any nonadmitted insurer with 
whom the licensee has dealt or proposes to deal in the transaction of 
insurance business. The licensee so addressed shall promptly furnish 
in written or printed form so much of the information requested as 
he or she can produce together with a signed statement identifying 
the same and giving reasons for omissions, if any. After due 
examination of the information and accompanying statement, the 
commissioner may, if he or she believes it to be in the public interest, 
order the licensee in writing to place no further insurance business 
ori property located or operations conducted within or on the lives 
of persons who are residents of this state with the nonadmitted 
insurer on behalf of any person. Any placement in the nonadmitted 
insL!Ter made by a licensee after receipt of that order is a violation of 
t!Us chapter. The commissioner may issue an order when documenl'l 
submitted pursuant to subdivisions (c) and (d) do not meet the 
criteria of subdivisions (a) to (e), inclusive, or when the 
commissioner obtains documents on an insurer and the insurer does 
not meet the criteria of subdivisions (a) to (e), inclusive. 

(i) The commissioner shall require, at least annually, fue 
submission of records and statemenl'l as arc reasonably necessary to 
ensure that the requirements of this section arc maintained. 

(j) The commissioner shall establish by regulation a schedule of 
fees to cover costs of administering and enforcing this chapter. 

(k) (I) Insurance may be placed on a limited basis with insurers 
not on the list established pursuant to this section if all of the following 
conditions are met: 

(A) The use of multiple insurers is necessary to obtain coverage 
for 1 00 percent of the risk. 

(B) At least 80 percent of the risk is placed with admitted insurers 
or insurers that appear on the list of eligible nonadmitted insurers. 

(C) The placing surplus line broker submits to the commissioner, 
or his or her designee, copies of all documentation relied upon by the 
surplus line broker to make the broker's determination that the 
financial stability, reputation, and integrity of the unlisted insurer or 
insurers, are adequate to safeguard the interest of the insured under 

97 

511 



-175- Ch. 83 

the policy. This documentation, and any other documentation 
regarding the unlisted insurer requested by the commissioner, shall 
be submitted no more than 30 days after the insurance is placed with 
the unlisted insurer for the initial placement by that broker with the 
particular unlisted insurer, and annually thereafter for as long as the 
broker continues to make placements with the unlisted insurer 
pursuant to this paragraph. 

(D) The insured has aggregate annual premiums for all risks other 
than workers' compensation or health coverage totaling no less than 
one hundred thousand dollars ($1 00,000). 

(2) Insurance may not be placed pursuant to paragraph (I) if any 
of the following applies: 

(A) The unlisted insurer bas for any reason been objected to by 
the commissioner pursuant to this section, removed from the list., or 
denied placement on the list. 

(B) The insurance includes coverage for employer-sponsored 
medical, surgical, hospital, or other health or medical expense 
benefits payable to the employee by the insurer. 

(C) The ·insurance is mandatory under the laws of the federal 
government, this state, or any political subdivision thereof, and 
includes any portion of limits of coverage mandated by those laws. 

(D) The insured is a multiple employer welfare arrangement., as 
defined in Section l002(40)(A) of Title 29 of the United States Code, 
or any other arrangement among two or more employers that are not 
under common ownership or control, which is established or 
maintained for the primary purpose of providing insurance benefits 
to tbe employees of two or more employers. 

(E) Unlisted insurers represent a disproportionate portion of the 
lower layers of the coverage. 

(3) Nothing in this section is intended to alter any duties of a 
surplus line broker pursuant to subdivision (b) of Section 1765 or 
other Jaws of this state to safeguard the interests of the insured under 
the policy in recommending or placing insurance with a 
nonadmitted insurer. 

(4) Placements authorized by this subdivision are intended to 
provide sophisticated insurance purchasers with a means to obtain 
necessary commercial insurance coverage from nonadmitted 
insurers not listed by the commissioner in situations where it is not 
commercially possible to fully obtain that coverage from either 
admitted or listed insurers. This subdivision shall not be deemed to 
permit surplus line brokers to place with nonadmitted insurers 
common commercial or personal line coverages for insureds that can 
be placed with insurers that are admitted or listed pursuant to this 
section, whether the insured is an individual insured, or a group 
created primarily for the purpose of purchasing insurance. 

(!) As used in this section: 
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(I) "Certified" means an originally signed or sealed statement, 
dated not more than 60 days before submission, made by a public 
official or other person, attached to a copy of a document, that attests 
that the copy is a true copy of the original, and that the original is in 
the custody of the person making the statement. 

(2) "Domiciliary jurisdiction" means the stute, nation, or 
subdivision thereof under the laws of which an insurer is 
incorporated or otherwise organized. 

(3) "Domiciliary state of the syndicate's trust" means !he state m 
which the syndicate's trust fund is principally maintained and 
administered for !he benefit of the syndicate's policyholders in the 
United States. 

(4) "IID" means the International Insurers Depamnent. 
(5) "Insurer" means (unless the context indicates otherwise) 

"nonadmitted" insurers that are either "foreign" or "alien" insurers, 
as those terms are defined in Sections 25, 27, and 1580, and syndicates 
whose members consist of individual incorporated insurers who are 
not engaged in any business other than underwriting as a member 
of the group and individual unincorporated insurers, provided all the 
members are subject to the same level of solvency regulation and 
control by the group's domiciliary regulator. The term "insurer" 
includes all nonadmitted insurers selling insurance to or through 
purchasing groups as defined in the Liability Risk Retention Act of 
1986 (15 U.S.C. Sec. 3901 et seq.) and the California Risk Retention 
Act of 1990 (Chapter l.5 (commencing with Section 125) of Part 1 of 
Division I), except insurers that are risk retention groups as defined 
by those acts. 

(6) "lSI" means Insurance Solvency International. 
(7) "Licensee" means a surplus line broker as defined in Section 

47. 
(8) "NAJC" means the National Association of Insurance 

Comrnissionen; or its successor organization. 
(9) "NAIIO" means the Nonadmitted Alien Insurer Information 

Office of the NAIC or its successor office. 
(10) "State" means any state of the United States, the District of 

Columbia, a commonwealth, or a territory. 
(II) "Verified" means a document or copy accompanied by an 

originally Si!,'TICd statement, dated not more than 60 days before 
submission, from a responsible executive or official who has authority 
to provide the statement and knowledge whereof he or she speaks, 
attesting either under oath before a notary public, or under penalty 
of peijury under California law, that the assertions made in the 
document are true. 

(m) With respect to a nonadmitted insurer that is listed as an 
authorized surplus line insurer as of December 31, 1994, pursuant to 
Sections 2174.1 to 2174.14, inclusive, of Title 10 of the California Code 
of Regulations, this section shall not be effective until the subsequent 
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expiration of the listing of that insurer. Nothing in the bill that 
amended this section during the 1994 ponion of the 1993-94 Regular 
Session is intended to repeal or imply that there is not authority to 
adopt, or to have adopted, or to continue in force, any regulation, or 
pan thereof, with respect to surplus line insurance that is not clearly 
inconsistent with it. 

SEC. 121. Section I 0095 of the Insurance Code is amended to 
rend: 

10095. (a) Within 30 days following the effective date of this 
chapter, the association shall submit to the commissioner, for his or 
her review, a proposed plan of operation, consistent with the 
provisions of this chapter, creating an association consisting of all 
insurers licensed to write and engaged in writing in this state, on a 
direct basis, basic property insurance or any component thereof in 
homeowners or other dwelling multiperil policies. Every insurer so 
described shall be a member of the association and shall remain a 
member as a condition of its authority to transact those kinds of 
insurance in this state. 

(b) The proposed plan shall authorize the association to assume 
and cede reinsurance on risks written by insurers in conformity with 
the program. 

(c) Under the plan, each insurer shall participate in the writings, 
expenses, profits and losses of the association in the proportion that 
its premiums written during the second preceding calendar year 
bear to the aggregate premiums written by all insurers in the 
program, excluding that portion of the premiums written 
attributable to the operation of the association. Premiums written on 
a policy of basic residential earthquake insurance issued by the 
California Earthqual(e Authority pursuant to Section 10089.6 shall be 
attributed to · the insurer that writes the underlying policy of 
residential property insurance ... 

(d) The plan shall provide for administration by a governing 
committee under rules to be adopted by it with the approval of the 
commissioner. Voting on administrative questions of the association 
and facility shall be weighted in accordance with each insurer's 
premiums written during the second preceding calendar year as 
disclosed in the reports filed by the insurer with the commissioner. 

(e) The plan shall provide for a plan to encourage persons to 
secure basic property insurance through normal channels from an 
admitted insurer or a licensed surplus line broker by informing those 
persons what steps they must take in order to secure the insurance 
through normal channels. 

(f) .The plan shall be subject to the approval of the commissioner 
and shall go ·into effect upon the tentative approval of the 
commissioner. The commissioner may, at any time, withdmw his or 
her tentative approval or he or she may, at any time after he or she 
bas given his or her finn! approval, revoke that approval if be or she 
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feels it 1s necessary to carry out the purposes of the chapter. Tbe 
withdrawal or revocation of that approval shall not affect 1he validity 
of any policies executed prior to 1he date of 1he withdrawal. If the 
comrrrissioner disapproves or withdraws or revokes his or her 
approval to all or any part of the plan of operation, 1he association 
shall, wilhin 30 days, submit for review an appropriately revised plan 
or part thereof, and, if 1he association fails to do so, or if the revised 
plan so filed is unacceptable, the commissioner shall promulgate a 
plan of operation or part thereof as he or she may cieem necessary to 
carry out 1he purpose of1his chapter. 

(g) The association may, on its own initiative or at the request of 
the commissioner, amend the plan of operation, subject to approval 
by the comrrrissioner, who shall have supervision of the inspection 
bureau, the facility and the association. The commissioner or any 
person designated by him or her, shall have the power of visitntion 
of and exarrrination into the operation and free access to all the books, 
records, files, papers, and documents 1hat relate to operation of the 
facility and association, and may summon, qualify, and examine as 
witnesses all persons having lmowledge of those operations, 
including officers, agents, or employees thereof. 

(h) Every insurer member of the plan shall provide to applicants 
who are denied coverage the statewide toll-free "800" number for 
1he plan established pursuant to Section 10095.5 for the purpose of 
obtaining information and assistance m obtaining basic property 
msurance. 

SEC. 122. Section 10116.5 of the Insurance Code is amended to 
read: 

l0ll6.5. (a) Every policy of disability insurance that is issued, 
amended, delivered, or renewed tn this state on or after January 1, 
1999, that provides hospitnl, medical, or surgical expense coverage 
under an employer-sponsored group plan for an employer subject to 
COBRA, as defined in subdivision (e), or an employer group for 
which the disability insurer is required to offer Cal-COBRA coverage, 
as defmed in subdivision (f), including a carrier providing 
replacement covt,"Tage under Section I 0128.3, shall further offer 1he 
former employee the opportunity to continue benefits as required 
under subdivision (b), and shall further offer the former spouse of an 
employee or former employee the opportunity to continue benefits 
as required under subdivision (c). 

(b) (I) If a former employee worked for the employer for at least 
five years prior to the date of termination of employment and is · 60 
years of age or older on the date employment ends is entitled to and 
so elects to continue benefits under COBRA or Cal-COBRA for 
himself or herself and for any spouse, the employee or spouse may 
further continue benefits beyond the date coverage under COBRA 
or Cal-COBRA ends, as set forth in paragraph (2). Except as 
olhern~se specified in 1his section, continuation coverage shall be 
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under the same benefit tenns and conditions as if the continuation 
coverage under COBRA or Cal-COBRA had remained in force. For 
the employee or spouse, continuation coverage following the end of 
COBRA or Cal-COBRA is subject to payment of premiums to the 
insurer. Individuals ineligible for COBRA or Cal-COBRA or who are 
eligible but have not elected or exhausted continuation coverage 
under federal COBRA or Cal-COBRA are not entitled to 
continuation coverage under tlris section. Premiums for continuation 
coverage under this section shall be billed by, and remitted to, the 
insurer in accordance with subdivision (d). Failure to pay the 
requisite prenriums may result in termination of the continuation 
coverage in accordance with the applicable provisions in the 
insurer's group contract with the former employer. 

(2) The former employer shall notifY the former employee or 
spouse or both, or the former spouse of the employee or former 
employee, of the availability of the continuation benefits under this 
section in accordance with Section 2800.2 of the Labor Code. To 
continue health care coverage pursuant to this section, the individual 
shall elect to do so by notifYing the insurer in writing within 30 
calendar days prior to the date continuation coverage !IDder COBRA 
or Cal-COBRA is scheduled to end. Every disability insurer shall 
provide to the employer replacing a group benefit plan policy issued 
by the insurer, or to the employer's agent or broker representative, 
within 15 days of any written request, information in possession of the 
insurer reasonably required to administer the requirements of 
Section 2800.2 of the Labor Code. 

(3) The continuation coverage shall end automatically on the 
earlier of (A) the date the individual reaches age 65, (B) the date the 
individual is covered under any group health plan not maintained by 
the employer or any other insurer or health care service plan, 
regardless of whether that coverage is less valuable, (C) the date the 
individual becomes entitled to Medicare under Title XVTII of the 
Social Security Act, (D) for a spouse, ftve years from the date on 
which continuation coverage under COBRA or Cal-COBRA was 
scheduled to end for the spouse, or (E) the date on which 1he former 
employer terminates its group contract . with the insurer and ceases 
to provide coverage for any active employees through that insurer, 
in which case the insurer shall notifY the former employee or spouse, 
or both, of the right to a conversion policy. 

(c) (1) If a former spouse of an employee or former employee 
was covered as a qualified beneficiary under COBRA or Cal-COBRA, 
the former spouse may further continue benefits beyond the date 
coverage illlder COBRA or Cal-COBRA ends, as set forth in 
paragraph (2) of subdivision (b). Except as otherwise specified in this 
section, continuation coverage shall be !IDder the same benefit terms 
and conditions as if the continuation coverage under COBRA or 
Cal-COBRA had remained in force. Continuation coverage following 
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the end of COBRA or Cal-COBRA is subject to payment of premiums 
to the insurer. Premiums for continuation coverage under this 
section shall be billed by, and remitted to, the insurer in accordance 
with subdivision (d). Failure to pay the requisite premiums may 
result in tLTIIlination of the continuation coverage in accordance 
with the applicable provisions in the insurer's group contract with 
the employer or former employer. 

(2) The continuation coverage for the former spouse shall end 
automatically on the earlier of {A) the date the individual reaches 65 
years of age, (B) the date the individual is covered under any group 
health plan not maintained by the employer or any other health care 
service plan or insurer, regardless of whether that coverage is less 
valuable, (C) the date the individual becomes entitled to Medicare 
under Title XVIII of the Social Security Act, (D) five years from the 
date on which continuation coverage under COBRA or Cal-COBRA 
was scheduled to end for the former spouse, or (E) the date on which 
the employer or former employer terminates its group contract with 
the insurer and ceases to provide coverage for any active employees 
through that insurer, in which case the insurer shall notify the former 
spouse of the right to a conversion policy. 

(d) (1) 1f the premium charged to the employer for a specific 
employee or dependent eligible under this section is adjusred for the 
age of the specific employee, or eligible dependent, on other than a 
composite basis, the rate for continuation coverage under this section 
shall not exceed 102 percent of the premium charged by the insurer 
to the employer for an employee of the same age as the fanner 
employee electing continuation coverage in the case of an individual 
who was eligible for COBRA, and 110 percent in the case of an 
individual who was eligible for Cal-COBRA. If the coverage 
continued is that of a fanner spouse, the premium charged shall not 
exceed 102 percent of the premium charged by the plan to the 
employer for an employee of the same age as the former spouse 
selecting continuation coverage in the case of an individual who was 
eligible for COBRA, and 110 percent in the case of an individual who 
was eligible for Cal-COBRA. 

(2) If the preffiiurn charged to the employer for a specific 
employee or dependent eligible under this section is not adjusted for 
age of the specific employee, or eligible dependent, then the rate for 
continuation coverage under this section shall not exceed 213 
percent of the applicable current group rate. For purposes of this 
section, the "applicable ·current group rate" means the total 
premiums charged by the insurer for coverage for the group, divided 
by the relevant number of covered persons. 

(3) However, in computing the premiums charged to the specific 
employer group, the insurer shall not include consideration of the 
specific medical care expenditures for beneficiaries receiving 
continuation coverage pursuant to this section. 
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(e) For purposes of this section, "COBRA" means Section 4980B 
of Title 26 , Section JJ 61 and following of Title 29 , and Section 300bb 
of Title 42 of the United States Code, as added by the Consolidated 
Omnibus Budget Reconciliation Act of 1985 (P.L. 99-272), and as 
amended. 

(f) For purposes of this section, "Cal-COBRA" means the 
continuation coverage that must be offered pursuant to Article 1.7 
(commencing with Section 10128.50), or Article 4.5 (commencing 
with Section 1366.20) of Chapter 2.2 of Division 2 of the Health and 
Safety Code. 

(g) For the purposes of this section, "former spouse" means either 
an individual who is divorced from an employee or former employee 
or an individual who was married to an employee or former 
employee at the time of the death of the employee or former 
employee. 

(h) Every group benefit plan evidence of coverage that is issued, 
nmended, or renewed after January 1, 1999, shall contain n 
description of the provisions and eligibility requirements for the 
continuation coverage offered pursuant to this section. 

(i) This section shall take effect on January 1, 1999. 
SEC. 123. Section 10194.8 of the Insurance Code is nmendcd to 

read: 
10194.8. (a) No Medicare supplement insurer shall deny or 

condition the issuance or effectiveness of Medicare supplement 
coverage, nor discriminate in the pricing of coverage, because of 
health status, claims experienne, receipt of health care or medina] 
condition of an applicant in the case of an application for a policy or 
certificate that is submitted prior to or during the six-month period 
beginrting with the first day of the first month in which an individual 
is both 65 years of age or older and is enrolled for ·benefits trnder 
Medicare Part B. This section shall not be construed as preventing 
the exclusion of benefits for preexisting conditions as defined in 
paragraph (l) of subdivision (a) of Section 10195, except as provided 
for in paragraph (1) of subdivision (b). 

(b) (I) In determining whether an exclusion of benefits for a 
preexisting condition may be applied to any person during the open 
enrollment period provided in this section, a Medicare supplement 
insurer shall credit the time the person was covered under creditable 
coverage, provided that the individual becomes eligible for coverage 
under the Medicare supplement policy: 

(A) Within 180 days of the termination of any creditable coverage 
if the creditable coverage is offered through employment or 
sponsored by an employer and if the Medicare supplement insurance 
is offered through succeeding employment or sponsored by a 
succeeding employer, and is not in violation of the Medicare 
Secondary Payer provision of Section !862(b) of the Social Security 
Act (42 U.S.C. Sec. 1395y(b)). 

97 

518 



Ch. 83 -182-

(B) In cases not covered by paragraph (1), within 30 days of the 
termination of any other qualifying prior coverage. 

(2) For purposes of this section, "creditable coverage" means any 
of the following: 

(A) Any indi,~dual or group policy, contract, or program that is 
written or administered by a disability insurer, healtl1 care serv1ce 
plan, fraternal benefits society, self-insured employer plan, or any 
other entity, in this state or elsewhere, and that arranges or provides 
medical, hospital, and surgical coverage not designed to supplement 
other private or governmental plans. The tenn includes continuation 
or conversion coverage but does not include accident only, credit, 
coverage for onsite medical clinics, disability income, Medicare 
supplement, long-term care insurance, dental coverage, vision 
coverage, coverage issued as a supplement to liability insurance, 
insumnce arising out of a workers' compensation or similar law, 
automobile medical payment insurance, or insurance under which 
benefits are payable with or without regard to fault and that is 
statutorily required to be contained in any liability insurance policy 
or equivalent self-insurance. 

(B) The federal Medicare program pursuant to Title XVIll of the 
Social Security Act. 

(C) The medicaid program pursuant to Title XIX of the Social 
Sec uri ry Act. 

(D) Any other publicly sponsored program, provided in this slate 
or elsewhere, of medical, hospital, and surgical care. 

(E) Chapter 55 (commencing with Section 1071) of Title 10 of the 
United Stutes Code (Civilian Health and Medical Program of the 
Unifonned Services (CHAMPUS)). 

(F) A medical care program of the Indian Health Service or of a 
iriba 1 organization. 

(G) A state health benefits risk pool. 
(H) A health plan offered under Chapter 89 (commencing v,~th 

Section 890 l) of Title 5 of the United States Code (Federal 
Employees Health Benefits Program (FEHBP)). 

(I) A public health plan as defined in federal regulations 
authorized by Section 2701(c)(I)(I) of the Public Health Service 
Act, as amended by Public Law 104-191, the Health Insurance 
Portability and Accountability Act of 1996. 

(J) A health benefit plan under Section 5(e) of the Peace Corps 
Act (22 U.S.C. Sec. 2504(c)). 

(K) Any other creditable coverage as defined by subsection (c) of 
Section 2701 of Title XXVII of the fedeml Public Health Services Act 
(42 U.S.C. Sec. 300gg(c)). 

(c) An individual enrolled in Medicare Part B by reason· of 
disability will be entitled to open enrollment described in this section 
for six months after he or she ~eaches age 65. Every insurer shall make 
available to every applicant qualified for open enrollment all policies 
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and certificates offered by that insurer at the time of application. 
Insurers shall not discourage sales during the open enrollment period 
by any means, including the altering of the commission structure. 

(d) An individual who is 65 years of age or older and enrolled in 
Medicare Part B is entitled to open enrollment described in this 
section for six months following: 

(I) Receipt of a notice of termination or, if no notice is received, 
the effective date of termination, from any employer-sponsored 
health plan including an employer-sponsored retiree health plan. For 
purposes of this section, "employer-sponsored retiree health plan" 
includes any coverage for medical expenses that is directly or 
indirectly sponsored or established by an employer for employees or 
retirees, their spouses, dependents, or other included insureds. 

(2) Termination of health care services for a military retiree or the 
retiree's Medicare-eligible spouse or dependent as a result of a 
military base closure. 

1 (e) An individual who is 65 years of age or older and enrolled in 
Medicare Part B is entitled to open enrollment described in this 
section if the individual was covered under a policy, certificate, or 
contract providing Medicare supplement coverage but that coverage 
terminated because the individual established residence at n location 
not served by the plan. 

(f) An individual shall be entitled to an annual open enrollment 
period lasting 30 days or more, commencing with the individual's 
birthday, during which time that person may purchase any Medicare 
supplement coverage, with the exception of a Medicare Select policy, 
that offers benefits equal to or lesser than those provided by the 
previous coverage. During this open enrollment period, no Medicare 
supplement insurer that falls under this provision shall deny or 
condition the issuance or effectiveness of Medicare supplement 

· coverage, nor discriminate in the pricing of coverage, because of 
health status, clairos experience, receipt of health care, or medical 
condition of the individual if, at the time of the open enrollment 
period, the individual is covered under another Medicare 
supplement policy or contract. A Medicare supplement insurer shall 
notify a policyholder of his or her rights under this subdivision at least 
30 and no more than 60 days before the beginning of the open 
enrollment period. 

SEC. 124. Section 10232.8 of the Insurance Code is amended to 
read: 

10232.8. (a) In every long-term care policy or certificate that is 
not intended to be a federally qualified long-term care insurance 
contract and provides home care benefits, the threshold establishing 
eligibility for home care benefits shall be at least as permissive as a 
provision that the insured will qualify if either one of two criteria are 
met: 

(1) Impairment in two out of seven activities of daily living. 

97 

520 

e 



Ch. 83 -184-

(2) lmp<rirment of cognitive ability. 
The policy or certificate may provide for lesser but not greater 

eligibility criteria. The commissioner, at his or her discretion, may 
approve other criteria or combinations of criteria to be substituted, 
if tile insurer dcrnonstnrtes that the interest of the insured is better 
served. 

"Activities of daily living" in every policy or certificate that is not 
intended to be a federally qualified long-term care insurance 
contract and provides horne care benefits · shall include eating, 
bathing, dressing, ambulating, transferring, toileting, and 
continence; "impairment" means that the insured needs human 
assistance, or needs continual suhsumtial supervision; and 
"impairment of cob'llitive ability" means deterioration or loss of 
intellectual capacity due to organic mental disease, including 
Alzheimer's disease or related illnesses, that requires continual 
supervision to protect oneself or others. 

(b) In every long-term care policy approved or certificate issued 
after the effective date of the act adding this section, that is intended 
to be a federally qualified long-term care insurance contract as 
described in subdivision (a) of Section 10232.1, the threshold 
establishing eligibility for horne care benefits shall provide that a 
chronically ill insured will qualify if either one of two criteria are met 
or if a third criterion, as provided by this subdivision, is met: 

( 1) lmp<rirrnent in two oul of six activities of daily living. 
(2) Irnp<rirrnent of cognitive ability. 
Other criteria shall be used in establishing eligibility for benefits if 

'federal law or regulations allow other types of disability to be used 
applicable to eligibility for benefits under a long-term care insurance 
policy. If federal law or regulations allow other types of disability to 
be used, the commissioner shall promulgate emergency regulations 
to add those other criteria as a third threshold to establish eligibility 
for benefits. Insurers shall submit policies for approval within 60 days 
of the effective date of the regulations. ·with respect to policies 
previously approved, the department is authorized to review only 
the changes made to the policy. All new policies approved and 
certificates issued after the effective date of the regwation shall 
include the third criterion. No policy shall be sold that does not 
include the third criterion after one year beyond the effective date 
of the regulations. An insured meeting this third criterion shall be 
eligible for benefits regardless of whether the individual meets the 
irnpainnent requirements in paragraph -(l) or (2) regarding 
activities of daily living and cognitive ability. 

(c) A licensed health care practitioner, independent of the 
insurer, shall certify that ti1e insured meets· the de:fioition of 
"chronically ill individual" as de:fioed under Public Law 104-191. If a 
health care practitioner maltes a determination, pursuant to this 
section, that an insured does not meet the definition of "chronically 
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ill individual," the insurer shall notify the insured that the insured 
shall be entitled to a second assessment by a licensed health care 
practitioner, upon request, who shall personally examine the insured. 
The requirement for a second assessment shall not apply if the initial 
assessment was performed by a practitioner who otherwise meets the 
requirements of this section and who personally examined the 
insured. The assessments conducted pursuant to this section shall be 
performed promptly with the certification completed as quickly as 
possible to ensure that an insured's benefits are not delayed. The 
written certification shall be renewed every 12 months. A licensed 
health care practitioner shall develop a written plan of care after 
personally examining the insured. The costs to have a licensed health 
care practitioner certify that an insured meets, or continues to meet, 
the definition of "chronically ill individual," or to prepare written 
plans of care shall not count against the lifetime maximum of 1he 
policy or certificate. In order to be considered "independent of the 
insurer," a licensed health care practitioner shall not be an employee 
of the insurer and shall not be compensated in any manner that is 
linked to the outcome of the certification. It is the intent of this 
subdivision that the practitioner's assessments be unhindered by 
financial considerations. This subdivision shall apply only to a policy 
or certificate intended to be a federally qualified long-term care 
ins=ce contract. 

(d) "Activities of daily living" in every policy or certificate 
intended to be a federally qualified long-term care insurance 
contract as provided by Public Law I 04-191 shall include eating, 
bathing, dressing, transferring, toileting, and continence; 
"impainncnt in activities of daily living" means 1he insured needs 
"substantial assistance" either in the form of "bands-on assistance" or 
"standby assistance," ·due to a loss of functional capacity to perform 
the activity; "impillrment of cognitive ability" means the instrred 
needs substantial supervision due to severe cognitive impillrment; 
"licensed health care practitioner" merins a physician, registered 
nurse, licensed social worker, or other individual whom the United 
States Secretary of the Treasury may prescribe by regulation; and 
"plan of care" means a written description of the insured's needs and 
a specification of the type, frequency, and providers of all formal and 
informal long-term care services required by the insured, and the 
cost, if any. 

(e) Until 1he time 1hat these definitions may be superseded by 
federal law or regulation, the ··terms "substantial assistance," 
''hands-on assistance,'' ''standby assistance,·· '~severe cognitive 
impairment," and "substantial supervision" shall be defined 
according to the safe-harbor definitions contained in Internal 
Revenue Service Notice 97-31, issued May 6, 1997. 

(f) The definitions of "activities of daily living" to be used in 
policies and certificates that are intended to be federally qualified 
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long-tem1 care insurance shall be the following until the tin1e that 
these definitions may be superseded by federal law or regulations: 

(!) Eating, which shall meaJJ feeding oneself by getting food i.n the 
body from a receptacle (such as a plate, cup, or table) or by a feeding 
tube or intravenously. 

(2) Bathing, which shall mean woshing oneself by sponge bath or 
in either a tub or shower, including the act of getting into or out of 
a tub or shower. 

(3) Continence, which shall mean the ability to maintain control 
of bowel and bladder function: or when unable to maintain control 
of bowel or bladder function, the ability to perform associated 
personal hyb>iene (including caring for a catheter or colostomy bag). 

( 4) Dressing, which shall mean putting on and talill1g off all items 
of clothing and any necessary braces, fasteners, or artificial limbs. 

(5) Toilcting, which shall mean getting to and from the toilet, 
getting on or off the toilet, and performing associated personal 
hygiene. 

(6) Transferring, wi:rich shall mean tl1c ability to move into or out 
of bed, a chair or wheelchair. 

The commissioner may approve the use of definitions of "activities 
of daily living" that differ from the verbatim definitions of this 
subdivision if these defmitions would result in more policy or 
certificate holders qualifying for long-term care benefits than would 
occur by the use of the verbatim deftnitions of this subdivision. In 
addition, the following definitions may be used without the approval 
of the commissioner: (I) the verbatim definitions of eating, batlring, 
dressing, wileting, transferring, and continence in subdivision (g); or 
(2) the verbmim defmitions of eating, bathing, dressing, toileting, 
and continence in this subdivision and a substitute, verbatim 
definition of "rransferring" as follows: "transferring," which shall 
mean the ability to move into and out of a bed, a chair, or wheelchair, 
or ability to walk or move around inside or outside the home, 
regardless of the use of a cane, crutches, or braces. 

The definitions to be used in policies and certificates for 
impairment in activities of daily Jiving, "impairment in cognitive 
ability," and any third eligibility criterion adopted by regulation 
pursuant to subdivision (b) shall be the verbatim definitions of these 
benefit eligibility triggers allowed by federal regulations. In addition 
to the verbatim definitions, the commissioner may approve 
additional descriptive language to be added to the defmitions, if the 
additional language is (l) warranted based on federal or slate laws, 
federal or state regulations, or other relevant federal decision, and 
(2) strictly limited to that language which is necessary to ensure that 
the definitions required by this section are not misleading to the 
insured. 

(g) The definitions of "activities of daily living" to be used 
v<..-rbatim in policies and certificates tbat. are not intended to qualify 
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for favorable tax treatment under Public Law I 04-191 shall be the 
following: 

(I) Eating, which shall mean reaching for, picking up, and 
grasping a utensil and cup; getting food on a utensil, and bringing 
food, utensil, and cup to mouth; manipulating food on plate; and 
cleaning face and hands as necessary following meals. 

(2) Bathing, which shall mean cleaning the body using a tub, 
shower, or sponge bath, including getting a basin of water, managing 
faucets, getting in and out of tub or shower, and reaching head and 
body parts for soaping, rinsing, and drying. 

(3) Dressing, which shall mean putting on, taking off, fasrening, 
and unfastening garments and undergarments and special devices 
such as back or leg braces, corsets, elastic stockings or garments, and 
artificial limbs or splints. 

( 4) Toileting, which shall mean getting on and off 
commode and emptying a commode, managing clothing 
and clea.nirig the body afrer toileting, and using and 
bedpan and urinal. 

a toilet or 
and wiping 
emptying a 

(5) Transferring, which shall mean moving from one sitting or 
lying position to another sitting or lying position; for example, from 
bed to or from a wheelchair or sofa, coming to a standing position, or 
repositioning to promote circulation and prevent skin breakdown. · 

(6) Continence, which shall mean the ability to control bowel and 
bladder as well as use ostomy or catheter receptacles, and apply 
diapers and disposable barrier pads. 

(7) Ambulating, which shall mean wallcing or moving around 
inside or outside the home regardless of the use of a cane, erutches, 
or braces. 

SEC. 125. Section 10273.4 of the Insurance Code is amended to 
rend: 

10273.4. All disability insurers writing, issuing, or administering 
group health benefit plans shall make all of these health benefit plans 
renewable with respect to the policyholder, contractholder, or 
employer except in case of the following: 

(a) Nonpayment of the required premiums by the policyholder, 
contractholder, or employer. 

(b) Fraud or other intentional misrepresentation by the 
policyholder, contractholder, or employer. 

(c) Noncompliance with a material health benefit plan contract 
provision. . ~ 

(d) The insurer ceases to provide or arrange for the provision of 
health care services for new group health benefit plans in this state, 
provided that the following conditions are satisfied: 

(1) Notice of the decision to cease writing, issuing, or 
administering new or existing group health benefit plans in this state 
is provided to the commissioner and to either the policyholder, 
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contrnctholder, or employer at least 180 days prior to discontiouation 
of that coverage. 

(2) Group health benefit plans shall not be canceled for 180 days 
after the date of the notice reqtilled under pam graph (I) and for that 
busioess of a plan that remaios io force, any disability iosurer that 
ceases to •write, issue, or admioister new group health benefit plans 
shall continue to be governed by this section with respect to busiocss 
conducted under this section. 

(3) Except as provided under subdivision (h) of Section I 0705, or 
unless the corrunissioner bad made n dctennination pursuant to 
Section 10712, a disability iostrrer that ceases to vni.te, issue, or 
administer new group health benefit plans in this state after the 
effective date of this section shall be prohibited from writing, issuiog, 
or administering new group health benefit plans to employers io this 
state for a period of five years from the date of notice to the 
commissioner. 

(e) The disability iosurer withdmws a group health benefit plan 
from the market; provided, that the plan notifies all affected 
contractholders, policyholders, or employers and the comrrusswner 
at least 90 days prior to the discontiouation of the health benefit plans, 
and that the insurer makes available to the contractholder, 
policyholder, or employer all health benefit plans that it makes 
available to new employer busioess wjthout regard to the claims 
experience of health-related factors of insureds or individuals who 
may become eligible for the coverage. 

(f) For the purposes of this section, "health benefit plan" shall 
have the same meaning as io subdivision (u) of Section 10198.6 and 
Section 10198.61. 

(g) For the purposes of this section, "eligible employee" shall have 
the same meaning as in Section 10700, except that it applies to all 
health benefit plans issued to employer groups of two or more 
employees. 

SEC. 126. Section I 0700 of the Insurance Code :is amended to 
read: 

I 0700. AB used in this chapter: 
(a) "Agent or broker" means a person or entity licensed under 

Chapter 5 (commencing wjth Section 1621) of Part 2 ofDivision 1. 
(b) "Benefit plan design" means a specific health coverage 

product issued by a carrier to small employers, to trustees of 
associations that include small employers, or to individuals if the. 
coverage is offered through employment or sponsored by an 
employer. It includes services covered and the levels of copayment 
and deductibles, and it may ioclude the professional providers who 
are to provide those services and the sites where those services are 
to be provided. A benefit plan design may also be an integrated 
system for the fmancing and delivery of quality health care services 
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which has significant incentives for the covered individuals to use the 
system. 

(c) "Board" means the Major Risk Medical Insurance Board. 
(d) "Carrier" means any disability insurance company or any 

other entity that writes, issues, or administers health benefit plans 
that cover the employees of small employers, regardless of the situs 
of the contract or master policyholder. For the purposes of Article 3 
(commencing with Section 10719) and Article 4 (commencing with 
Section 10730), "carrier" also includes health care service plans. 

(e) "Dependent" means the spouse or child of an eligible 
employee, subject to applicable terms of the health benefit plan 
covering the employee, and includes dependents of guaranteed 
association members if the association elects to include dependents 
under its health coverage at the same time it determines its 
membership composition pursuant to subdivision (z). 

(f) "Eligible employee" means either of the following: 
(1) Any permanent employee who is actively engaged on a 

full-time basis in the conduct of lhe business of the small employer 
with a normal workweek of at least 30 hours, in the small employer's 
regular place of business, who has met any statutorily authorized 
applicable waiting . period requirements. The term includes sole 
proprietors or partners of a parmership, if they are actively engaged 
on a full-time basis in the small employer's business, and they are 
included as employees under a health benefit plan of a small 
employer, but does not include employees who work on a part-time, 
temporary, or substitute basis. It includes any eligible employee as 
defined in this paragraph who obtains coverage through a 
guaranteed association. Employees of employers purchasing through 
a guaranteed association shall be deemed to be eligible employees if 
they would otherwise meet the definition except for the number of 
persons employed by the employer. A permanent employee who 
works at least 20 hours but not more thari 29 hours is deemed to be 
an eligible employee if all four of the following apply: 

(A) The employee otherwise meets the definition of an eligible 
employee except for the number of hours worked. 

(B) The employer offers the employee health coverage under a 
health benefit plan. 

(C) All similarly situated individuals are offered coverage under 
the health benefit plan. 

(D) The employee must have worked at least 20 hours per normal 
workweek · for at least 50 percent of the weeks in the previous 
calendar quarter. The insurer may request any necessary 
information to document the hours and time period in question, 
including, but not limited to, payroll records and employee wage and 
tax rilings. 

(2) Any member of a guaranteed association as defined in 
subdivision (z). 
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(g) "Enrollee" means an eligible employee or dependent who 
receives health coverage through the program from a participating 
carrier. 

(h) "Financially impaired" means a carrier that, on or after the 
effective date of this chapter, is not insolvent and is either: 

(I) Deemed by the commissioner to be potentially unable to fulfill 
its contractual obligations. 

(2) Placed under an order of rehabilitation or conservation by a 
court of competent jurisdiction. 

(i) "Fund" means the California Small Group Reinsurance Fund. 
G) "Health benefit plan" means a policy or contract \vr:itten or 

administered by a carrier that arranges or provides health care 
benefits for the covered eligible employees of a small employer and 
ti1eir dependents. The t= does not include accident only, credit, 
disability income, coverage of Medicare services pursuant to 
contracts with the United States government, Medicare supplement, 
long-tenn mrre insurance~ dental, vision, coverage issued as a 
supplement to liability insurance, automobile medical payment 
insurance, or insurance under which benefits are payable with or 
without regard to fault and that is statutorily required to be contained 
in any liability insurance policy or equivalent self-insurance. 

(k) "ln force business" means an existing health benefit plan 
issued by the carrier to a smull employer. 

(l) "Late enrollee" means the following: 
(I) An eligible employee or dependent who has declined health 

coverage under a health benefit plan offered by a small employer al 
the time of the initial enrollment period provided under the t=s 
of the health benefit plan, and who subsequently requests enrollment 
in a health benefit plan of that small employer, provided that the 
initial =ailment period shall be a period of at least 30 days. 

(2) Any member of an association that is a guaranteed association 
as well as any other person eligible to purchase through the 
guaranteed association when that person has failed to purchase 
coverage during the initial enrollment period provided under the 
terms of the guaranteed association's health benefit plan and who 
subsequently requests enrollment in the plan, provided that the 
initial enrollment period shall be a period of at least 30 days. 
However, an eligible employee, another person eligible for coverage 
through a guaranteed association pursuant to subdivision (z), or 
dependent shall not be considered a late enrollee if the following 
conditions arc met: 

(A) The individual meets all of the following criteria: 
(i) The individual was covered under another employer health 

benefit plan or no share-of-cost Medi-Cal coverage at the time the 
individual was eligible to enroll 

(ii) The individual was certified at the time of the initial 
enrollment that coverage under another employer health benefit 

97 

527 



-191- Ch. 83 

plan or no share-of-cost Medi-Cal coverage was the reason for 
declining enrollment, provided that, if the individual was covered 
under another employer health plan, the individual was given the 
opportunity to make the certification required by this subdivision 
and was notified that failure to do so could result in later treatment 
as a late enrollee 

(iii) The individual has lost or will lose coverage under another 
employer health benefit plan as a result of termination of 
employment of the individual or of a person through whom the 
individual was covered as a dependent, change in employment status 
of the individual, or of a person through whom the individual was 
covered as a dependent, the tcrnrination of the other plan's coverage, 
cessation of an employer's contribution toward an employee or 
dependent's coverage, death of the person through whom the 
individual was covered as a dependent, legal separation, divorce, or 
loss of no shm"e-of-cost Medi-Cal coverage 

(iv) The individual requests enrollment within 30 days after 
termination of coverage or employer contribution toward coverage 
provided under another employer health benefit plan 

(B) Tne individual is employed by an employer who offers 
multiple health benefit plans and the individual elects a different 
plan during an open enrollment period 

(C) A court has ordered that coverage be provided for a spouse 
or minor child under a covered employee's health benefit plan 

(D) In the case of an eligible employee as defined in paragraph 
· (1) of subdivision (I): 

(i) The . carrier cannot produce a written statement from the 
employer stating that the individual or the person through whom an 
individual was eligible to be covered as a dependent, prior to 
declining coverage, was provided with, and signed aclmowledgment 
of, an explicit written notice in boldface type specifying that failure 
to elect coverage during the initial enrollment period permits the 
carrier to impose, .at the time of the individual's later decision to elect 
coverage, an exclusion from coverage for a period of 12 months as 
well as a six-month preexisting condition exclusion unless the 
individual meets the criteria specified in subparagraph (A), (B), or 
(C). 

(ii) The employee is a guaranteed association member and the 
plan cannot produce a written statement from the guaranteed 
association stating that the association sent o written notice in 
boldface type to all potentially eligible association members at their 
last !mown address prior to the initial enrollment period informing 
members that failure to elect coverage during the initial enrollment 
period pennits the plan to impose, at the time of the member's later 
decision to elect coverage, an exclusion from coverage for a period 
of 12 months as well as a six-month preexisting condition exclusion 
unless the member can demonstrate that he or she meets the 
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requirements of clauses (i), (ii), or (iii) of subparagraph (A) or 
subparagraph (B) or (C). 

(E) In the case of an employer or person who is not a member of 
an association, was eligible to ptrrChase coverage through a 
guaranteed association, and did not do so, and would not be eligible 
to purchase guaranteed coverage unless purchased through a 
guaranteed association, the employer or person can demonstrate that 
he or she meets the requirements of clauses (i), (ii), or (iii) of 
subparagraph (A) or subparagraph (B) or (C), or that he or she 
recently had a change in status that would make him or her eligible 
and that application for coverage was made within 30 days of the 
change 

(F) The individual is an employee or dependent who meets the 
criteria described in subparagraph (A) and was under a COBRA 
continuation provision and the coverage under that provision has 
been exhausted. For purposes of this section, the defmition of 
"COBRA" set forth in subdivision (e) of Section 1373.621 of the 
Health and Safety Code shall apply 

(G) The individual is a dependent of an enrolled eligible 
employee who has lost or will lose his or her no-share-of-cost Medi-Cal 
coverage and requests enrollment within 30 days after notification of 
this loss of coverage. · 

(m) "New business" means a health benefit plan issued to a small 
employer that is not the carrier's in force business. 

(n) "Participating carrier" means a carrier that has entered into 
a contract ·with the pro),'Tam to provide health benefits coverage 
under this parl 

(a) "Plan of operation" means the plan of operation of the fund, 
including articles, bylaws, and operating rules adopted by the fund 
pursuant to Article 3 (commencing with Section 10719). 

(p) "Program" means the Health Insurance Plan of California. 
(q) "Preexisting condition provision" means a policy provision 

that excludes coverage for charges or expenses incurred during a 
specified period following the insured's effective date of coverage, as 
to a condition for which medical advice, diagnosis, care, or treatment 
was recommended or received during- a specified period 
immediately preceding the effective date of coverage. 

(r) "Creditable coverage" means: 
(I) Any individual or group policy, contract, or program that is 

written or administered by a disability insurer, health care service 
plan, fraternal benefits society, self-insured employer plan, or any 
other entity, in this state or elsewhere, and that arranges or provides 
medical, hospital, and surgical coverage not designed to supplement 
other private or governmental plans. The term includes continuation 
or conversion. coverage but does not include accident only, credit, 
coverage for onsite medical clinics, disability income, Medicare 
supplement, long-term care, dental, vision, coverage issued as a 
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supplement to liability insurance, insurance arising out of a workers' 
compensation or similar law, automobile medical payment 
insurance, or insurance under which benefits are payable with or 
without regard to fault and that is statutorily required to be contained 
in any liability insurance policy or equivalent self-insurance. 

(2) The federal Medicare program pursuant to Title XVIII of the 
Social Security Act. 

(3) The medicaid program pursuant to Title XIX of the Social 
Security Act. 

(4) Any other publicly sponsored program, provided in this state 
or elsewhere, of medical, hospital, and surgical care. 

(5) Chapter 55 (commencing with Section 1071) of Title 10 of the 
United States Code (Civilian . He'alth and Medical Program of the 
Uniformed Services (CHAMPUS)). 

(6) A medical care program of the Indian Health Service or of a 
tribal organization. 

(7) A state health benefits risk pool. 
(8) A health plan offered under Chapter 89 (commencing with 

Section 8901) of Title 5 of the United States Code (Federal 
Employees Health Benefits Program (FEHBP)). 

(9) A public health plan as defined in federal regulations 
authorized by Section 270J(c)(l)(l) of the Public Health· Service 
Act, as amended by Public Law 104-191, the Health Insurance 
Portability and Accountability Act of 1996. 

(10) A health benefit plan under Section 5(e) of the Peace Corps 
Act (22 U.S.C. Sec. 2504(e)). 

(tl) Any other creditable coverage as defined by subsection (c) 
of Section 2701 of Title XXVTI of the federal Public Health Services 
Act (42 U.S.C. Sec. 300gg(c)). 

(s) "Rating period" means the period for which premium rates 
established by n carrier are in effect and shall be no less than six 
months. 

(t) "Risk adjusted employee risk rate" means the rate determined 
for an eligible employee of a small employer in a particular risk 
category after applying the risk adjustment factor. 

(u) "Risk. adjustment factor" means the percent adjustment to be 
applied equally to each standard employee risk rate for a particular 
small employer, based upon any expected deviations from standard 
claims. This factor may not be more than 120 percent or less than 80 
percent until July 1, 1996. Effective July I, 1996, this factor may not 
be more than 110 percent or less than 90 percent. 

(v) "Risk category" means the following characteristics of an 
eligible employee: age, geographic region, and family size of the 
employee, plus the benefit plan design selected by the small 
employer. 

(1) No more thali- the following age categories may be used in 
determining premium rates: 
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Under 30 
30-39 
40-49 
50-54 
55-59 
60-64 
65 and over 

-194-

However, for the 65-and-over age category, separate premium 
rates may be specified depending upon whether coverage under the 
health benefit plan will be primary or secondary to benefits provided 
by the federal Medicare program pursuant to Title XVIII of the 
federal Social Security Act. 

(2) Small employer carriers shall base rates to Emlall employers 
using no more than the following family size categories: 

(A) Single. 
(B) Married couple. 
(C) One adult and child or children. 
(D) Married couple and child or children. 
(3) (A) 1n determining rates for small employers, a carrier that 

operates statewide shall use no more than nine geographic regions 
in the state, shall have no region smaller than an area in which the 
first three digits of all its ZIP Codes are in common within a county, 
and shall divide no county into more than two regions. Carriers shall 
be deen:ied to be operating statewide if their coverage area includes 
90 percent or more of the state's population. Geographic regions 
established pursuant to this section shall, as a group, cover the entire 
state, and the area encompassed in a geographic region shall be 
separate and distinct from areas encompassed in other geographic 
regions. Geographic regions may be noncontiguous. 

(B) 1n determining rates for small employers, a carrier that does 
not operate statewide shall use no more than the number of 
geographic regions in the state than is determined by the following 
formula: the population, as determined in the last federal census, of 
all counties that are included in their entirety in a carrier's service 
area divided by the total population of the state, as determined in the 
last federal census, multiplied by 9. The resulting number shall be 
rounded to the nearest whole integer. No region may be smaller than 
an area in which the first three digits of all its ZIP Codes are in 
common within a county and no county may be divided into more 
than two regions. The area encompassed in a geographic region shall 
be separate and distinct from areas encompassed in other geographic 
regions. Geographic regions may be noncontiguous. No carrier shall 
have less than one geographic area. 

' (w) "Small employer" means either of the following: 
(l) Any person, proprietary or nonprofit firm, corporation, 

parmership, public agency, or association that is actively engaged in 
business or service that, on at least 50 percent of its worldng days 
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during the preceding calendar quarter, or preceding calendar year, 
employed at least 2, but not more than 50, eligible employees, the 
majority of whom were employed within tlus state, that was not 
fom1ed primarily for purposes of buying health insurance and in 
which a bona fide employer-employee relationship exists. in 
deternrining whether to apply the calendar quaner or calendar year 
test, the insurer shall use the test that ensures elij,ribility if only one 
test would establish eligibility. However, for purposes of subdivisions 
(b) and (h) of Section 10705, the definition shall include employers 
with at least three eligible employees until July 1, 1997, and two 
eligible employees thereafter. In detennining the number of eligible 
employees, companies that are affiliated companies and that are 
eligible to file a combined income tax return for purposes of state 
taxation shall be considered one employer. Subsequent to the 
issuance of a health benefit plan to a small employer pursuant to this 
chapter, and for the purpose of determining eligibility, the size of a 
small employer shall be detennined annually. Except as otherwise 
specifically provided, provisions of this chapter that apply to a small 
employer shall continue to apply until the health benefit plan 
anniversary following the date the employer no longer meets the 
requirements of this definition. It includes any small employer as 
defined in this pam!,>rnph who purchases coverage through a 
guaranteed association, and any employer purchasing coverage for 
employees through n guaranteed association. 

(2) Any guaranteed association, as defined in subdivision (y ), that 
purchases health coverage for members of the association. 

(x) "Standard employee risk rate" means the rate applicable to an 
eligible employee in a particular risk category in a small employer 
group. 

(y) "Guaranteed association" means a nonprofit organization 
consisting of a group of individuals or employers who associate based 
solely on participation in a specified profession or industry, accepting 
for membership any individual or employer meeting its membership 
criteria that (!) includes one or more small employers as defined in 
paragraph (1) of subdivision (w), (2) docs not condition 
membership directly or indirectly on the health or claims history of 
any person, (3) uses membership dues solely for and in consideration 
of the membership and membership benefits, except that the 
amount of the dues shall not depend on whether the member applies 
for or purchases insurance offered by the association, (4) is organized 
and maintained in good faith for purposes unrelated to insurance, (5) 
has been in active existence on January I, 1.992, and for at least five 
years prior to that date, (6) has been offering health insurance to its 
members for at least five years prior to January !," 1992, (7) has a 
constitution and bylaws, or other analogous governing documents 
that provide for election of the governing board of the association by 
its members, (8) offers any benefit plan design that is purchru;ed to 
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all individual members and employer members in this state, (9) 
includes any member choosing to emoll in the benefit plan design 
offered to the association, provided that tlm member has agreed to 
make the required premium payments, and (I 0) covers at least l ,000 
persons with the carrier with which it contracts. The requirement of 
I ,000 persons may be met if component chapters of a statewide 
association contracting separately with the same carrier cover at least 
I ,000 persons in the aggregate. 

This subdivision applies regardless of whether a master policy by 
an admitted insurer is delivered directly to the association or a trust 
formed for or sponsored by an association to administer benefits for 
association members. 

For purposes of this subdivision, an association fanned by a merger 
of two or more associations after January 1, 1992, and otherwise 
meeting the criteria of this subdivision shall be deemed to have been 
in active existence on January 1, 1992, if its predecessor organizations 
had been in active existence on January I, 1992, and for at least five 
years prior to that date and otherwise met the criteria of this 
subdivision. 

(z) "Members of a guaranteed association" means any individual 
or employer meeting the association's membership criteria if that 
person is a member of the association and chooses to purchase health 
coverage through the association. At the association's discretion, it 
may also include employees of association members, association staff, 
retired members, retired employees of members, and surviving 
spouses and dependents of deceased members. However, if an 
association chooses to include t110se persons as members of the 
guarante-ed association, the association must so · elect in advance of 
purchasing coverage from a plan. Health plans may require an 
association to adhere to the membership composition it selects for up 
to 12 months. 

(aa) "Aff'lliation period" means a period that, under the tenns of 
the health benefit plan, must expire before health care services under 
the plan become effective. 

SEC. 127. Section 10841 of the Insurance Code is amended to 
read: 

10841. (a) A purchasing alliance shall comply with all 
requirements pertaining to the underwriting, ratmg and renewal 
practices for small employers, pursuant to subdivisions (a) and (b) 
of Section !357.12 of , and subdivision (f) of Section 1357.03 of, the 
Health and Safety Code, and subdivisions (a) and (b) of Section 
10714. 

(b) A purchasing alliance shall comply with all requirements 
pertaining to the marketing practices for small employers who 
participate in the purchasing alliance, pursuant to subdivision (d) of 
Section 1357.03 of the Health and Safety Code and subdivisions (f) 
and (j) of Section 10705. 
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(c) A purchasing alliance shall comply with all requirements 
pertaining to the participation requirements for small employers 
who participate in the purchasing alliance, pursuant to subdivision 
(b) of Section 1357.03 of the Health and Safety Code and Section 
I 0706. A carrier participating in a purchasing alliance shall be 
deemed to be in compliance with this requirement. 

SEC. 128. Section J 2963.96 of the Insurance Code is amended and 
renumbered to read: 

12693.96. (a) There is hereby created in the State Treasury the 
Healthy FIIIIlilies Fund, which is, notwithstanding Section 13340 of 
the Government Code, continuously appropriated to the board for 
the purposes specified in this part. 

(b) The board shall authorize the expenditure, from the fund, of 
any state funds, federal funds, or family contributions deposited into 
the fund. The hoard may authorize the State Department of Health 
Services to transfer funds appropriated to the department for the 
program to the Healthy Families Fund, and to also deposit those 
funds in, and to disburse those funds from, the Healthy Families 
Fund. 

(c) Notwithstanding any other provision of law, this part shall be 
implemented only if, and to the extent that, as provided under Title 
XXI of the Social Security Act, federal financial participation is 
available and state plan approval is obtained. 

(d) Nothing in this part is intended to establish an entitlement for 
individual coverage. 

SEC. 129. Section 12963.97 of the Insurance Code is amended and 
renumbered to read: 

12693.97. The State Department of Health Services and the board 
may explore and utilize any options available under federal law to 
allow the use of charitable funding as a match for federal funds for 
use in the provision of coverage by private and public not-for-profit 
organizations consistent with the provisions of this part. 

SEC. 130. Section 138.4 of the Labor Code is amended to read: 
138.4. The administrative director shall, with respect to injuries 

involving loss of time: 
(a) Prescribe reasonable rules and regulations for the serving on 

the employee of notices dealing with the payment, nonpayment or 
delay in payment of temporary disability, permanent disability, and 
death benefits and the provision of vor:ational rehabilitation services, 
with copies to the administrative director. A pamphlet published or 
approved by the administrative director, meeting the criteria 
sper:ified in subdivision (a) of Section 139.6, shall be included with the 
first notice of payment or notice of delay in payment served on each 
injured employee. 

(b) Prescribe reasonable rules and regulations for providing the 
employee notir:e of any change in the amount or type of benefits 
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being provided, tile termination of benefits, and an accounting of the 
benefits paid, with copies to the administrative director. 

(c) Prescribe reasonable rules and regulations for serving on the 
employee notice of rejection of any liability for compensation and the 
remedies available to the employee, and the employee's right to seek 
information and advice from an information and assistance officer or 
an attornev. 

SEC. I :'it. Section 201.5 of the Labor Code is amended to read: 
201.5. An employer who lays off an employee engaged in tile 

production of motion pictures, whose unusual or uncertain terms of 
employment require special computation in order to ascertain the 
amount due, shall be deemed to have made immediate payment of 
wages within the meaning of Section 201 if the wages of the employee 
are paid by the next regular payday, as prescribed by Section 204, 
following the layoff. For purposes of tl:ris section, "layoff" means the 
termination of employment of an employee where the employee 
retains elii,ribility for reemployment with the employer. For purposes 
of this section, "discharge" means tl1e unconditional termination of 
employment of an employee. However, if an employee is discharged, 
payment of wages shall be made within 24 hours after discharge, 
excluding Saturdays, Sundays, and holidays. For purposes of this 
section, a payment required by this section may be mailed and the 
date of mailing is the date of payment. 

Tbe Legislature finds and determines that special provision must 
be rnade for the payment of wages on layoff and discharge of persons 
engaged in the production of motion pictures because their 
employment at various 1ocations is often far removed from the 
employer's principal administrative offices and the unusual hours of 
tilcir employment in this industry is often geared to the completion 
of a portion of a picture, which time of completion may have no 
relation to normal working hours. 

SEC. 132. Section 1771.5 of the Labor Code is amended to read: 
1771.5. (a) Notwithstanding Section 1771, an awarding body 

shall not require the payment of the general prevailing rate of per 
diem wages or the genernl prevailing rate of per diem wages for 
holiday and overtime work for any public works project of 
twenty-five thousand dollars ($25,000) or less when the project is for 
construction work, or for any public works project of fifteen thousand 
dollars ($15,000) or less when the project is for alteration, demolition, 
repair, or maintenance work, if the awarding body elects to initiate 
and enforce a labor compliance program pursuant to subdivision (b) 
for every public works project under the authority of the awarding 
body. · 

(b) For the purposes of this section, n labor compliance program 
shall include, but not be lintited to, tile following requirements: 

(!) All bid invitations and public works contracts shall contain 
appropriate language concerning the requirements of this chapter. 
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(2) A prejob conference shall be conducted wiili the contractor 
and subcontractors to discuss federal and state labor law 
requirements applicable to the contract. 

(3) Project contractors and subcontractors shall maintain and 
furnish, at a designated time, a certified copy of each weekly payroll 
containing a statement of compliance signed under penalty of 
perjury. 

(4) The awarding body shall review, and, if appropriate, audit 
payroll records to verify compliance with this chapter. 

(5) The awarding body shall withhold contract payments when 
payroll records are delinquent or inadequate. 

(6) The awarding body shall withhold contract payments equal to 
the amount of underpayment and applicable penalties when, after 
investigation, it is established that underpayment has occurred. 

SEC. 133. Section 3716.2 of the Labor Code is amended to read: 
3716.2. Notwithstanding the precise elements of an award of 

compensation benefits, and notwithstanding the claim and demand 
for payment being made therefor to the director, the director, as 
administrator of the Uninsured Employers Fund, shall pay the 
claimant only such benefits allowed, recognizing proper liens 
thereon, iliat would have accrued against an employer properly 
insured for workers' compensation liability. The Uninsured 
Employers Fund shall not be liable for any penalties or for the 
payment of interest on any awards. However, in civil suits by the 
director to enforce payment of an award, including procedures 
pursuant to Section 3717, the total amount of the award, including 
interest, oilier penalties, and · attorney's fees granted by the award, 
shall be sought Recovery by the director, in a civil suit or by other 
means, of awarded benefits in excess of amounts paid to the claimant 
by the Uninsured Employers Fund shall be paid over to the injured 
employee or his representative, as the case may be. 

SEC. 134. Section 4707 of the Labor Code is amended to read: 
4707. (a) Except as provided in subdivision (b), no benefits, 

except reasonable expenses of burial not exceeding one thousand 
dollars ($1,000), shall be awarded under this division on account of 
the death of an employee who is an active member of the Public 
Employees' Retirement System unless it is determined that a special 
death benefit, as defined in the Public Employees' Retirement Law, 
or the benefit provided in lieu of the special death benefit in Sections 
21547 and 21548 of 1he Government Code, will not be paid by the 
Public Employees' Retirement System to the surviving spouse or 
children under 18 years of age, of the deceased, on account of the 
dea1h, but if the total death allowance paid to the surviving spouse 
and children is less 1han the benefit otherwise payable under this 
division the surviving spouse and children are entitled, under this 
division, to the difference. 
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The amendments to this section during lhe 1977-78 Regular 
Session shall be applied retroactively to July 1, 1976. 

(b) The limitation prescribed by subdivision (a) shall not apply to 
local safety membern, or patrol members, as defined in Section 20390 
of the Government Code, of the Public Employees' Retirement 
System. 

SEC. 135. Section 5433 oflhe Labor Code is amended to read: 
5433. (a) Any advertisement or other device designed to 

produce leads based on a response from a person to file a workers' 
compensation claim or to engage or consult counsel or a medical care 
provider or clinic shall disclose that an agent may contact the 
individual if that is lhe fact. ln addition, an individual who makes 
contact with a person as a result of acquiring that individual's name 
from a lead generating device shall disclose that fact in the initial 
contact with that person. 

(b) No person shall solicit pernons to file a workers' compensation 
claim or to engage or consult counsel or a medical care provider or 
clinic to consider a workers' compensation claim through the use of 
a true or fictitious name which is deceptive or nrisleading with regard 
to the status, character, or proprietary or representative capacity of 
the entity or person, or to the true purpose of the advertisement. 

(c) For purposes of this section, an advertisement includes a 
solicitation in any newspaper, magazine, circular, form letter, or 
open publication, published, distributed, or circulated in this state, or 
on any billboard, card, label, transit advertisement, or other . written 
advertising medium, and includes envelopes, stationery, business 
cards, or other material designed to encourage the filing of a workers' 
compensation claim. 

(d) Advertisements shall not employ words, initials, letters, 
symbols, or other devices which are so similar to those used by 
governmental agencies, a nonprofit or charitable institution, or other 
entity that they could have the capacity or tendency to rrtislead the 
public. Examples of nrisleading materials include, but are not limited 
to, those that imply any of the following: 

(1) The advertisement is in some way provided by or is endorsed 
by a governmental agency or charitable institution. 

(2) The advertiser is the same as, is connected with, or is endorsed 
by a governmental agency or charitable institution. 

(e) AdvertisementS may not use the nmne of a state or political 
subdivision thereof in an advertising solicitation. 

(f) Advertisements may not use any name, service mark, slogan, 
symbol, or any device in any manner which implies that the 
advertiser, or any person or entity associated with the advertiser, or 
that any agency who may call upon the person in response to the 
advertisement, is connected with a governmental agency. 

97 

537 



-201- Ch. 83 

(g) Advertisements may not imply that tlJe reader, listener, or 
viewer may lose a right or privilege or benefits tmder federal, state, 
or local law if he or sl1e fails to respond to the advertisement. 

SEC. 136. Section 136.2 of the Penal Code is amended to rend: 
136.2. Upon a good cause belief that harm to, or intimidation or 

dissuasion of, a victim or witness bas occurred or is reasonably likely 
to occur, any court with jurisdiction over a criminal matter may issue 
orders including, but not limited to, the following: 

(a) Any order issued pursuant to Section 6320 of the Family Code. 
(b) An order that a defendant shall not violate any provision of 

Section 136.1. 
(c) An order that a person before the court other than a 

defendant, including, but not limited to, a subpoenaed witness or 
other person entering the courtroom of the court, shall not violate 
any provisions of Section !36.1. 

(d) An order that any person described in this section shall have 
no communication whatsoever witl1 any specified witness or any 
victim, except through an attorney under any reasonable restrictions 
that the court may impose. 

(e) An order calling for a hearing to determine if an order as 
described in subdivisions (a) to (d), inclusive, should be issued. 

(f) An order that a particular law enforcement agency witl-iin the 
jurisdiction of the court provide protection for a victim or a wimess, 
or both, or for immediate family members of a victim or a witness 
who reside in the same household as the victim or witness or within 
reasonable proximity of the victim's or witness' household, as 
detcrnilncd by the court. The order shall not be made without the 
consent of the law enforcement agency except for limited and 
specified periods of time and upon an e><press finding by the court of 
a clear and present danger of harm to the victim or witness or 
immediate family members of the victim or witness. 

For purposes of this subdivision, "immediate family members" 
include the spouse, children, or parents of the victim or witness. 

(g) Any order protecting victims of violent crime from contact, 
with the intent to annoy, harass, threaten, or commit acts of violence, 
by the defendant. The court or its designee shall transmit orders 
made under this subdivision to law enforcement personnel within 
one business day of the issuance of the order, pursuant to subdivision 
(a) of Section 6380 of the Family Code. 

Any person violating any. order made pursuant to subdivisions (n) 
to (g), inclusive, may be punished for any substantive offense 
described in Section 136.1, or for a contempt of the court making the 
order. A finding of contempt shall not be a bar to prosecution for a 
violation of Section 136.1. However, any person so held in contempt 
shall be entitled to credit for any punishment imposed therein 
against any sentence imposed upon convtctton of an offense 
described in Section 136.1. Any conviction or acquittal for any 
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subsumtive offense under Section 136.1 shall be a bar to a sul:isequent 
punishment for contempt arising out of !be same act. 

(h) ( 1) ln all cases where the defendant is charged with a crime 
of domeE:lic violence, as defined in Section 13700, the court shall 
consider issuing the above-described orders on its own motion. All 
interested parties shall receive a copy of those orders. In order to 
facilitate this, the court's records of all criminal cases involving 
domestic violence shall be marked to clearly alert the court to this 
issue. 

(2) In those cases in which a complaint, information, or 
indictment charging a crime of domestic violence, as defined in 
Section 13 700, has been issued, a restraining order or protective order 
against the defendant issued by the criminal court in that case has 
precedence over any other outstanding court order against the 
defendant. 

(i) The Judicial Council shall adopt forms for orders under this 
section. 

SEC. 137. Section 148.10 of the Penal Code is amended to read: 
148.10. (a) Every person who willfully resists a peace officer in 

the discharge or attempt to discharge any duty of his or her office or 
employment and whose willful resistance proximately causes death 
or serious bodily injury to a peace officer shall be punished by 
imprisonment in the state prison for two, three, or four years, or by 
a fine of not less than one thousand dollars ($1,000) or more than ten 

thousand dollars ($10,000), or by both thai fme and imprisonment, or 
by imprisonment in a county jail for not more than one year, or by 
a fine of not more than one thousand dollars ($1,000), or by both that 
fine and imprisonment. 

(b) For purposes of subdivision (a), the following faots shall be 
found by the ttier of fact: 

(!) That the peace officer's action was reasonable based on the 
facts or circumstances confronting the officer at the time. 

(2) That the detention and arrest was lawful and there existed 
probable cause or reasonable cause to detain. 

(3) That the person who willfully resisted any pence officer knew 
or reasonably should have known that the other person was a peace 
officer engaged in the performance of his or her duties. 

(c) This section does not apply to conduct that occurs during labor 
picketing, demonE:t.rations, or disturbing the peace. 

(d) For purposes of this section, "serious bodily injury" is defined 
in paragraph ( 4) of subdivision (f) of Section 243. 

SEC. 138. Section 290 of the Penal Code is amended to read: 
290. (a) (I) (A) Every person described in paragraph (2), for 

the rest of his or her life while residing in, or, if he or she has no 
residence while located within, California, shall be required to 
register, within five working days of coming into, or changing his or 
her residence in, or location within, any city, county, or city and 
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county, or campus in which he or she temporarily resides, or in which 
he or she is located if he or she has no residence, as follows: 

(i) With the chief of police of the city in which either he or she is 
residing, or within which he or she is located if be or she bas no 
residence. 

(ii) In an llDincorporated area or city that has no police 
department, with ilie sheriff of the county if he or she is residing, or 
within which he or she is located ifhe or she has no residence. 

(iii)· In addition to clause (i) or (n), with the chief of police of a 
campus of ilie University of California, ilie California State 
University, or community college nt which he or she is residing, or 
within which he or she is located, including within any of the facilities 
of the campus, if he or she has no residence. 

(B) If the person who is registering has no residence address, he 
or she shall update his or her registration no less than once every 90 
days in addition to ilie requirement in subparagraph (A), on a form 
as may be required by the Department of Justice, with the entity or 
entities described in subparagraph (A) in whose jurisdiction be or 
she is located at the time he or she is updating the registration. 

(C) Beginning on his or her first birthday following registration or 
change of address, the person shall be required to register annually, 
within five working days of his or her birthday, to update his or her 
registration with the entities described in subparagraph (A), 
including verifying his or her name and address, or temporary 
location, on a form as may be required by the Department of Justice. 

(D) In addition, every person who is a sexually violent· predator, 
as defined in Section 6600 of the Welfare and Institutions Code, shall, 
after his or her release from custody, verify his or her address no less 
than once every 90 days in a manner established by the Department 
of Justice. 

(E) No entity shall require a person to pay a fee to register or 
update his or her registration pursuant to this section. The registering 
agency shall submit registrations, including annual updates or 
changes of address, directly into the Department of Justice Violent 
Crime Information Network (VCIN). 

(2) Tne following persons shall be required to register pursuant to 
paragraph (1 ): 

(A) Any person who, since July l, 1944, has been, or hereafter is, 
convicted in any court in this state or in any federal or military court 
of a violation of Section 207 or 209 committed with intent to violate 
Section 261, 286, 288, 288a, or· 289, Section 220, except assault to 
commit mayhem, Section 243.4, paragraph (1), (2), (3), (4), or (6) 
of subdivision (a) of Section 261, or paragraph (I) of subdivision (a) 
of Section 262 involving the use of force or violence for which the 
person is sentenced to the state prison, Section 264.1, 266, 266c, 
subdivision (b) of Section 266h, subdivision (b) of Section 266i., 266j, 
267, 269, 285, 286, 288, 288a, 288.5, or 289, subdivision (b), (c), or (d) 
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of Section 311.2, Section 311.3, 311.4, 3!l.JO, 311.11, or 647.6, former 
Section 647a, subdivision (c) of Section 653f, subdivision 1 or 2 of 
Section 314, any offense involving lewd or lascivious conduct under 
Section 272, or any felony violation of Section 288.2; or any person 
who since that date has been, or hereafter is, convicted of the attempt 
to commit any of the above-mentioned offenses. 

(B) Any person who, since July I, 1944, has been, or hereafter is, 
released, discharged, or paroled from a penal instiMion where he or 
she was confined because of the commission or attempted 
commission of one of the offenses described in subparagraph (A). 

(C) Any person who, since J Lily 1, 1944, has been, or hereafter is, 
determined to be a mentally disordered sex offender under Article 
1 (commencing with Section 6300) of Chapter 2 of Part 2 of Division 
6 of the Welfare and Institutions Code or any person who has been 
foiiDd guilty in the guilt phase of a trial for an offense for which 
registration is required by this section but who has been found not 
guilty by reason of insanity in the sanity phase ofthe trial. 

(D) Any person who, since July .1, 1944, has been, or hereafter is, 
convicted in any other court, including any state, federal, or military 
court, of any offense which., if committed or attempted in this state, 
would have been punishable as one or more of the offenses described 
in subparagraph (A) or any person ordered by any other court, 
including any state, federal, or military court, to register as a sex 
offender for any offense, if the court found at the time of conviction 
or sentencing that the person committed the offense as a result of 
sexual compulsion or for purposes of sexual gratification. 

(E) Any person ordered by any co<Irt to register pursuant to this 
section for any offense not included specifically in this section if the 
court finds at the time of conviction or sentencing that the person 
committed the offense as a result of sexual compulsion or for purposes 
of sexual gratification. The court sball state on the record the reasons 
for its findings and the reasons for requiring registration. 

(F) (i) Notwithstanding any other subdivision, a person who was 
convicted before January l, 1976, under subdivision (a) of Section 286 
or Section 288a shall not be required to register pursuant to this 
section for that conviction if the conviction was for conduct between 
consenting adults that was decriminalized by Chapter 71 of the 
Statutes of 1975 or Chapter 1139 of the Statutes of 1976. The 
Depanment of Justice shall remove that person from the Se1'. 

. Offender Registry, and the person is discharged from his or her duty 
to register pursuant to the following procedure: · · 

(I) The person submits ro the Department of Jus lice official 
documentary evidence, including court records or police reports, 
that demonstrates that the person's conviction pursuant to either of 
those sections was for conduct between consenting adults that was 
decriminalized; or 
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(II) The person submits to the depamnent a declaration stating 
that the person's conviction pursuant to either of those sections was 
for consensual conduct between adults that has been decriminalized. 
The declaration shall be confidential and not a public record, and 
shall include the person's name, address, telephone number, date of 
birth, and a summary of the circumstances leading to the conviction, 
including the date of the conviction and county oftbe occurrence. 

(IlJ) The department shall determine whether the person's 
conviction was for conduct between consensual adults that has been 
decriminalized. If the conviction was for consensual conduct 
between adults that has been decriminalized, and the person has no 
other offenses for which he or she is required to register pursuant to 
this section, the department shall, within 60 days of receipt of those 
documents, notif'y the person that he or she is relieved of the duty to 
register, and shall · notif'y the local law enforcement agency with 
which the person is registered that he or she has been relieved of the 
duty to register. The local law enforcement agency shall remove the 
person's registration from its files within 30 days of receipt of 
notification. If the documentary or other evidence submitted is 

· insufficient to establish the person's claim, the department shall, 
within 60 days of receipt of those documents, notify the person that 
his or her claim cannot be established, and that the person shall 
continue to register pursuant to this section. The depanment shall 
provide, upon the person's request, any information relied upon by 
the department in making its determination that the person shall 
continue to register pursuant to this section. Any person whose claim 
has been denied by the department pursuant to this clause may 
petition the court to appeal the department's denial of the person's 
claim · 

(ii) On or before July I, 1998, the depanment shall malte a report 
to the Legislature concerning the status of persons who may come 
under the provisions of this subparagraph, including the number of 
persons who were convicted before January 1, 1976, under 
subdivision (a) of Section 286 or Section 288a and are required to 
register under this section, the average age of these persons, the 
number of these persons who have any subsequent convictions for a 
registerable sex offense, and fue number of these persons who hnve 
sought successfully or unsuccessfully to be relieved of fueir duty to 
register under this section. 

(b) (I) Any person who is released, discharged, or paroled from 
a jail, state or federal prison, school, road cai:np, or other institution 
where he or she was confined because of the commission or 
attempted commission of one of the offenses specified in subdivision 
(a) or is released from a state hospital to which he or she was 
committed ns a mentally disordered sex offender under Article l 
(commencing with Section 6300) of Chapter 2 of Part 2 of Division 
6 of fue Welfare and Institutions Code, shall, prior to dischnrge, 
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parole, or release, be informed of his or her duty to register under this 
section by the official in charge of the place of confinement or 
hospital, and the official shall require the person to read and sign any 
form that may be required by the Department of Justice, stating that 
the duty of the person to register under this section has been 
explained to the person. The official in charge of the place of 
confinement or hospital shall · obtain the address where the person 
ex.pects to reside upon his or her discharge, parole, or release and 
shall report the address to the Department of Justice. 

(2) The official in charge of the place of confinement or hospital 
shall give one copy of the form to the person and shall send one copy 
to the Department of Justice and one copy to the appropriate law 
enforcement agency or agencies having jurisdiction over the place 
the person ex.pects to reside upon discharge, parole, or release. If the 
conviction that makes the person subject to this section is a felony 
conviction, the official in charge shall, not later than 45 days prior to 
the scheduled release of the person, send one copy to the appropriate 
law enforcement agency or agencies having local jurisdiction where 
the pernon expects to reside upon discharge, parole, or release; one 
copy to the prosecuting agency that prosecuted the person; and one 
copy to tile Department of Justice. The official in charge of the place 
of confinement shall retain one copy. 

(c) Any person who is convicted in this state of the commission or 
attempted commission of any of the offenses specified in subdivision 
(a) and who is released on probation, granted conditional release 
witilout supervised probation, or discharged upon payment of a fine 
shall, prior to release or discharge, be informed of the duty to register 
under this section by the probation department, and a probation 
officer shall require tile person to read and sign any form that may 
be required by the Department of Justice, stating that the duty of the 
person to register under this section has been ex.plnined to him or her. 
The probation officer shall obtain the address where the_ person 
expects to reside upon release or discharge and shall report within 
three days the address to the Department of Justice. The probation 
officer shall give one copy of the form to tile person, send one copy 
to the Department of Justice, and forward one copy to the 
appropriate law enforcement agency or agencies having local 
jurisdiction where the person expects to reside upon his or her 
discharge, parole, or release. 

(d) (!) Any person who, on or after January I, 1986, is discharged 
or paroled from the Department of the Youth Authority to the 
custody of which he or she was committed after having been 
adjudicated a ward of the juvenile court pursuant tn Section 602 of 
the Welfare and Institutions Code because of the commission or 
attempted commission of any offense described in paragraph (3) 
shall be subject to registration under the procedures of this section. 
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(2) Any person who is discharged or paroled from n facility in 
another state that is equivalent to the Department of the Youth 
Authority, to the custody of which he or she was committed because 
of an offense which, if comntitted or attempted in this state, would 
have been punishable as one or more of the offenses described in 
paragraph (3), shall be subject to registration under the procedures 
of this section. 

(3) Any person described in this subdivision who committed an 
offense in violation of any of the following provisions shall be required 
to register pursuant to this section: 

(A) Assault with intent to cornntit rape, sodomy, oral copulation, 
or any violation of Section 264.1, 288, or 289 under Section 220. 

(B) Any offense defined in paragraph (!), (2), (3), (4), or (6) of 
subdivision (a) of Section 261, Section 264.1, 266c, or 267, paragraph 
(1) of subdivision (b) of, or subdivision (c) or (d) of, Section 286, 
Section 288 or 288.5, paragraph (1) of subdivision (b) of, or 
subdivision (c) or (d) of, Section 288a, subdivision (a) of Section 289, 
or Section 647.6. 

(C) A violation of Section 207 or 209 cornntitted with the intent to 
violate Section 261,286, 288, 288a, or 289. 

(4) Prior to discharge or parole from the Department of the Youth 
Authority, any person who is subject to registration under this 
Subdivision shall be informed of the duty to register under the 
procedures set forth in this section. Department of the Youth 
AuthoritY officials shall transntit the required forms and information 
to the Department of Justice. 

(5) All records specifically relating to the registration in the 
custody of the Department of Justice, law enforcement agencies, and 
other agencies or public officials shall be destroyed when the person 
who is required to register has his or her records sealed under the 
procedures set forth in Section 781 of the Welfare and Institutions 
Code. This subdivision shall not be construed as requiring the 
destruction of other criminal offender or juvenile records relating to 
the case that are maintained by the .Department of Justice, law 
enforcement agencies, the juvenile court, or other agencies and 
public officials unless ordered by a court under Section 781 of the 
Welfare and Institutions Code. 

(e)" (I) Oo or after January I, 1998, upon incarceration, 
placement, or comntitment, or prior to release on probation, any 
person who is required to register under this section shall. preregister. 
The preregistering official shall be the admitting officer at the place 
of incarceration, placement, or commitment, or the probation officer 
if the person is to be released on probation. The preregistration shall 
consist of all of 1he following: 

(A) A preregistration statement in writing, signed by the person, 
giving information that may be required by 1he Department of 
Justice. 
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(B) The fingerprints and photograph of the person. 
(2) Any person who is preregistered pursuant to this subdivision 

is reql.lired to be preregistered only once. 
(3) A person described in paragraph (2) of subdivision (a) shall 

register, or reregister if the person has previously registered, upon 
release from incarceration, placement, or commitment, pursuant to 
paragraph (1) of subdivision (a). The registration sb.all consist of all 
of the following: 

(A) A statement in wnnng signed by the person, giving 
infonnalion as may be required by the Depurtment of Justice. 

(B) The fingerprints and photograph of the person. 
(C) The license plate number of any vehicle owned by, regularly 

driven by, or rei,,.jstered in the name of, the person. 
(D) Notice to the person that, in addition to the requirements of 

subdivision (f), he or she may have a duty to register in any other 
state where he or she may relocate. 

(E) Copies of adequate proof of residence, which shall be limited 
to a California driver's license, California identilication card, recent 
rent or utility receipt, printed personalized checks or other recent 
banking doculnents showing that person's name and address, or any 
other information that the · registering official believes is reliable. If 
the person has no residence and no reosonable expectation of 
obtaining a residence in the foreseeable future, the person shall so 
advise the registering official and shall sign a statement provided by 
the registering official stating that fact. Upon presentation of proof 
of residence to the registering official or a signed statement that the 
person has no residence, the person shall be allowed to register. If the 
person claims that he or she has a residence but does not have any 
proof of residence, he or she shall be allowed to register blii shall 
furnish proof of residence within 30 days of the day he or she is 
allowed to register. If a registrant fails to furnish proof of residence 
within this 30-day period, he or she shall he guilty of a misdemeanor. 

(4) Within three days thereafter, the preregistering official or the 
registering law enforcement agency or agencies shall forward the 
statement, fingerprints, photograph, and vehicle license plate 
number, if any, to the Department of Justice. 

(f) (I) If any person who is required to register pursuant to this 
section changes his or her residence address or location, whether 
within the jurisdiction in which he or she is currently registered or 
to n new jurisdiction inside or outside the state, the person shall 
inform, in writing within five working days, the lnw enforcement 
agency or agencies with which be or she last registered of the new 
address or location. The law enforcement agency or agencies shall, 
within three days after receipt of this infonnation, forward a copy of 
the change of address or location information to the Department of 

' Justice. The Department of Justice shall forward appropriate 
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registration data to the law enforcement agency or agencies having 
local jurisdiction of the new place of residence or location. 

(2) If the person's new address is in n Department of the Youth 
Authority facility or a state prison or state mental institution, an 
official of the place of incarceration, placement, or commitment 
shall, within 90 days of receipt of the person, forward the registrant's 
change of address information to the Department of Justice. The 
agency need not provide a physical address for the registrant but shall 
indicate thai he or she is serving a period of incarceration or 
commitment in a facility under the agency's jurisdiction. This 
paragnapb shall apply to persons received in a Department of the 
Youth Authority facility or n state prison or state mental institution 
on or after January 1, 1999. The Department of Justice shall forward 
the change of address information to the agency with which the 
person last registered. 

(3) If any person who is required to register pursuant to this 
section changes his or her name, the person shall inform, in person, 
the law enforcement agency or agencies with which he or she is 
currently registered within five working days. The law enforcement 
agency or agencies shall forward n copy of this information to the 
Department of Justice within three days of its receipt. 

(g) (1) Any person who is required to register under this section 
based on a misdemeanor conviction who willfully violates any 
requirement of this section is guilty of a misdemeanor punishable by 
imprisonment in a county jail not exceeding one year. 

(2) Except as provided in paragraph (5), any person who is 
required to register under this section based on a felony conviction 
who willfully violates any requirement of this section or who bas a 
prior conviction for the offense of failing to register under this section 
and who subsequently and willfully violates any requirement of this 
section is guilty of a felony and shall be punished by imprisonment 
in the state prison for 16 months, or two or three years. 

If probation is granted or if the imposition or execution of sentence 
is suspended, it shall be a condition of the probation or suspension 
that the person serve at least 90 days in a county jail. The penalty 
described in this paragraph shall apply whether or not the person has 
been released on parole or has been discharged from parole. 

(3) Any person determined to be a mentally disordered sex 
offender or who has been found guilty in the guilt phase of trial for 
an offense for which registration is required under this section, but 
who has been found not guilty by reason of insanity in the sanity 
phase of the trial, who willfully violates any requirement of this 
section is guilty of a misdemeanor and shall be punished by 
imprisonment in a county jail not exceeding one year. For any second 
or subsequent willful violation of any requirement of this section, the 
person is guilty of a felony and shall be punished by imprisonment in 
the state prison for 16 months, or two or three years. 
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(4) If, after discharge from parole, the person is convicted of a 
felony as specified in this subdivision, he or she shall be required to 
complete parole of at least one year, in addition to any other 
punishment imposed under this subdivision. A person convicted of 
a felony as specified in this subdivision may be granted probation only 
in the unusual case where the interests of justice would best be 
served. When probation is granted under this paragraph, the court 
shall specify on the record and shall enter into the minutes the 
circumstances indicating that the interests of justice would best be 
served by the disposition. 

(5) Any person who, as a sexually violent predator, as defined in 
Section 6600 of the Welf-are and Institutions Code, fails to verify his 
or her registration every 90 days as required pursuant to 
subparagraph (D) of paragraph (1) of subdivision (a), shall be 
punished by imprisonment in the state prison, or in a county jail, not 
exceeding one year. 

(6) Except as otherwise provided in paragraph (5), and in 
addition to any otlJCr penalty imposed under this subdivision, any 
person who is required pursuant to subparagraph (B) of paragraph 
(1) of subdivision (a) to update his or her registration every 90 days 
and willfully fails to update his or her registration is guilty of a 
misdemeanor and shall be punished by imprisonment in a county jail 
not exceeding six months. Any subsequent violation of this 
requirement that persons described in subparagraph (B) of 
paragraph (I) of subdivision (a) shall update their registration every 
90 doys is also a misdemeanor and shall be punished by imprisonment 
in a county jail not exceeding six months. 

(7) Any person who is required to register under this section who 
willfully violates any requirement of this section is guilty of a 
continuing offense. 

(h) Whenever any person is released on parole or probation and 
is required to register under this section but fails to do so within the 
time prescribed, the parole authority, the Youthful Offender Parole 
Board, or the court, as the case may be, shall order the parole or 
probation of the person revoked. For purposes of this subdivision, 
"parole authonty" has the same meaning as described in Section 
3000. 

(i) Except as provided in subdivisions (m) and (n) and Section 
290.4, the statements, photographs, and fingerprints required by this 
section shall not be open to inspection by the public or by any person 
other than a regularly employed peace officer or other law 
enforcement officer. 

G) In any case in which a person who would be required to 
register pursuant to this section for a felony conviction is to be 
temporarily sent outside the institution where he or she is confined 
on any assignment within a city or coll!lty including fuefigbtiog, 
·disaster control, or of whatever nature the assignment may be, the 
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local law enforcement agency having jurisdiction over the place or 
places where the assignment shall occur shall be notified within a 
reasonable time prior to removal from the institution. This 
subdivision shall not apply to any person who is temporarily released 
under guard from the institution where he or she is confmed. 

(k) As used in this section, "mentally disordered sex offender" 
includes any person who has been determined to be a sexual 
psychopatll or a mentally disordered sex offender under any 
provision which, on or before January I, 1976, was contained in 
Division 6 (commencing with Section 6000) of the Welfare and 
Institutions Code. 

([) (I) Every person who, prior to January 1, 1997, is requined to 
register under tllis section, shall be notified whenever he or she next 
reregisters of the reduction of the registration period from 14 to 5 
worlcing days. This notice shall be provided in writing by the 
registering agency or agencies. Failure to receive this notification 
shall be a defense against tlle penalties prescribed by subdivision (g) 
iflhe person did register within 14 days. 

(2) Every person who, ns a sexually violent predator, ns defmed in 
Section 6600 of the Welfare and Institutions Code, is required to 
verify his or her registration every 90 days, sball be notified wherever 
he or she next registers of his or her increased registration obligations. 
This notice shall be provided in writing by the registering agency or 
agencies. Failure to receive this notice shall be a defense against the 
penalties prescribed by paragraph (5) of subdivision (g). 

(m) (I) When a peace officer reasonably suspects, based on 
information ·that has come to his or · her attention tllrough information 
provided by any peace officer or member of lhe public, that a child 
or other person may be at risk from a sex. offender convicted of a 
crime listed in paragraph (I) of subdivision (a) of Section 290.4, a law 
enforcement agency may, notwithstanding any other provision of 
law, provide any of the information specified in paragraph (4) of this 
subdivision about that registered sex offender that the agency deems 
relevant and necessary to protect the public, to the following persons, 
agencies, or organizations the offender is likely to encounter, 
including, but not limited to, the following: 

(A) Public and private educational institutions, day care 
establishments, and establishments and organizations that primarily 
serve individuals likely to be victimized by the offender. 

(B) Other community members at risk. 
(2) The law enforcement agency may authorize persons and 

entities who receive the information pursuant to paragraph (\) to 
disclose information to additional persons only if tlle agency ·does the 
following: 

(A) Determines that all conditions set forth in paragraph (1) have 
been satisfied regarding disclosure to the additional persons. 

(B) Identifies the appropriate scope offurther disclosure. 
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(3) Persons notified pursuant to paragraph (1) may disclose the 
information provided by 1he law enforcement agency in 1he manner 
and to the extent nu1horized by the law enforcement agency. 

(4) The information 1hat may be disclosed pursuant to this section 
includes the following: 

(A) The offender's full name. 
(B) Tbe offender's known aliases. 
(C) The offender's gender. 
(D) The offender's race. 
(E) The offender's physical description. 
(F) The offender's photograph. 
(G) The offender's date ofbirth. 
(H) Crimes resulting in registration llllder 1his section. 
(I) The offender's address, which must be verified prior to 

publication. 
(J) Description and license plate number of offender's vehicles or 

vehicles the offender is known to drive. 
(K.) Type of victim targeted by the offender. 
(L) Relevant parole or probation conditions, such as one 

prohibiting contact with children. 
(M) Dates of crimes resulting in classification llllder 1his section. 
(N) Date of release from confinement. 
However, information disclosed pursuant to this subdivision shall 

not include information that would identify the victim. 
(5) If a law enforcement agency discloses information pursuant to 

1his subdivision, it shall include, with the disclosure, a statement that 
the purpose of the release of the information is to allow members of 
the public to protect themselves and their children from sex 
offenders. 

(6) For purposes of this section, "likely to encounter" means both 
of the following: 

(A) That the agencies, organizations, or other community 
members are in n location or in close proximity to a location where 
the offender lives or is employed, or that 1he offender visits or is lilcely 
to visit on a regular basis. 

(B) The types of interaction that ordinarily occur at that location 
and other circumstances indicate that contact with the offender is 
reasonably probable. 

(7) For purposes of this section, "reasonably suspecrs" means that 
it is objectively reasonable for a peace officer to entertain a susp1mon, 
based upon facts that could cause a reasonable person in a like 
position, drawing when appropriate on his or her training and 
experience, to suspect that a child or other person is at risk.. 

(8) For purposes of this section, "at risk" means that a person is, 
or may be exposed to, a risk of becoming a victim of a sex offense 
committed by 1he offender. 
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(9) A law enforcement agency may continue to disclose 
infonnation about an offender under this subdivision for as long as !he 
offender is included in Section 290.4. 

(n) In addition to the procedures set forth elsewhere in this 
section, a designated law enforcement entity may advise the public 
of the presence of high-risk sex offenders in its community pursuant 
to this subdivision. 

(1) For purposes of this subdivision: 
(A) A high-risk· sex offender is a person who has been convicted 

of an offense specified in paragraph (I) of subdivision (a) of Section 
290.4 and meets any of !he following criteria: 

(i) Has been convicted of three or more violent sex offenses, at 
least two of which were brought and rried separately. 

(ii) Has been convicted of two violent sex offenses and one or 
more violent nonsex offenses, nt least two of which were brought and 
tried separately. 

(ill) Has been convicted of one violent sex offense and two or 
more violent nonscx offenses, at least two of which were brought and 
tried separately. 

(iv) Has been convicted of either two violent sex offenses ·or one 
violent sex offense and one violent nonsex offense, at least two of 
which were brought and tried separately, and bas been arrested on 
separate occasions for three or more violent sex offenses, violent 
nonsex offenses, or associated offenses. 

(v) Has been adjudicated a sexually violent predator pursuant to 
Article 4 (commencing with Section 6600) of Chapter 2 of Part 2 of 
Division 6 of the Welfare and Institutions Code. 

(B) A violent sex offense means any offense defined in Section 220, 
except attempt to connnit mayhem, 261, 264.1, 286, 288, 288a, 288.5, 
28.9, or 647.6, or infliction of great bodily injury during the commission 
of n sex offense, as provided in Section 12022.8. 

(C) A violent nonsex offense means any offense defined in Section 
187, subdivision (a) of Section 192, or Section 203, 206, 207, or 236, 
provided that the offense is a felony, subdivision (a) of Section 273a, 
Section 273d or 451, or attempted murder, as defined in Sections 187 
and 664. 

(D) An associated offense means any offense defined in Section 
243.4, -prOvided that the offense is a felony, Section 311.1, 311.2, 311.3, 
311.4, 311.5, 311.6, 311.7, or 314, Section 459, provided the offense is 
of the first degree, Section 597 or 646.9, subdivision (d), (h), or (i) of 
Section 64 7, Section 653m, or infliction of great bodily injury during 
the commission of a felony, as defined in Section 12022.7. 

(E) For purposes of subparagraphs (B) to (D), inclusive, an arrest 
or conviction for the statutory predecessor of any of the enumerated 
offenses, or an arrest or conviction in any other jurisdiction for any 
offense that, if committed or attempted in this state, would have been 
p1n1ishable ns one or more of the offenses described in those 
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subparagraphs, is to be considered m determining whether an 
offender is a high-risk sex offender. 

(F) For purposes of subparagraphs (B) to (D), inclusive, an arrest 
as a juvenile or an adjudication as a ward of the juvenile court within 
the meaning of Section 602 of the Welfare and Institutions Code for 
any of the offenses described in those subparagraphs is to be 
considered in determining whether an offender is a high-risk sex 
offender. 

(G) Notwithsmnding subparagraphs (A) to (D), inclusive, an 
offender shall not be considered to be a high-risk sex offender if either 
of the following apply: 

(i) The offender's most recent conviction or arrest for an offense 
described in subparagraphs (B) to (D), inclusive, occurred more 
than five years prior to the high-risk assessment by the Department 
of Justice, excluding periods of confinement 

(ii) The offender notifies the Department of Justice, on a form 
approved by the department and available at any sheriff's office, that 
he or she has not been convicted in the preceding 15 years, excluding 
periods of confmement, of an offense for which registration is 
required under paragraph (2) of subdivision (a), and the department 
is able, upon exercise of reasonable diligence, to verify the 
information provided in paragraph (2). 

(H) "Confinement" means confinement in a jail,. prison, school, 
road camp, or other penal institution, confinement in a state hospital 
to whicb the offender was committed as a mentally disordered sex 
offender under Article I (commencing with Section 6300) of Chapter 
2 of Part 2 of Division 6 of the Welfare and Institutions Code, or 
confinement in a facility designated by the Director of Mental Health 
to which the offendei: was committed as a sexually violent predator 
under Article 4 (commencing with Section 6600) of Chapter 2 of Part 
2 of Division 6 of the Welfare and Institutions Code. 

(I) "Designated law enforcement entity" means any of the 
following: a municipal police department, sheriff's department, 
district ·attorney's office, county probation department, Department 
of Justice, Department of Corrections, Department of the Youth 
Authority, Department of the California Highway Patrol, or the 
police department of any campus of the Universitv of California, the 
California State University, or any community college .. 

(2) The Department of Justice shall continually search the records 
provided to it pursuant to subdivision (b) and identify, on the basis 
of those records, high-risk sex offenders. Four times each year, the 
departi11cnt shall provide to each chief of police and sheriff in the 
state, and to any other designated law enforcement entity upon 
request, the following information regarding each identified 
high-risk sexual offender: full name, known aliases, gender, race, 
physical description, photograph, date of birth, and crimes resulting 
in classification under this section. 
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(3) The Department of Justice and any designated law 
enforcement entity to which notice has been given pursuant to 
paragrnph (2) may cause to be made public, by whatever means ti1e 
agency deems necessary to ensure the public safety, based upon 
infonnation available to the agency concerning a specific person, 
including, but not limited to, the information described in paragraph 
(2); the offender's address, which shall be. verified prior to 
publication; description and license plate number of ti1e offender's 
vehicles or vehicles the offender is known to drive; type of victim 
targeted by the offender; relevant parole or probation conditions, 
such as one prohibiting contact with children; dates of crimes 
resulting in classification under this section; and date of release from 
confinement; but excluding information that would identify the 
victim. 

(4) Notwithstanding any other provision of law, any person 
described in paragraph (2) of subdivision (p) who receives 
information from a designated law enforcement entity pursuant to 
paragraph (3) of subdivision (n) may disclose that information in the 
manner and to the extent authorized by the Jaw enforcement entity. 

(o) Agencies disseminating information to the public pursuant to 
Section 290.4 shall maintain records of those persons requesting to 
view the CD-ROM or other electronic media for a minimum of five 
years. Agencies disseminating information to the public pursuant to 
subdivision (n) shall maintain records of the means and dates of 
dissemination for a minimum of five years. 

(p) (!) Any Jaw enforcement agency and employees of any law 
enforcement agency shall be immune from liability for good faith 
conduct under this section. For the purposes of this section, "law 
enforcement agency" means the Attorney General of California, 
every district· attorney, and every state or local agency expressly 
authorized by statute to investigate or prosecute law violators. 

(2) Any public or private educational institution, day care facility, 
or any child care custodian described in Section 11165.7, or any 
employee of n public or private educational institution or day care 
facility which in good faith disseminates information as authorized 
pursuant to paragraph (3) of subdivision (rn) or paragraph ( 4) of 
subdivision (n) that is provided by a law enforcement agency or an 
employee of a law enforcement agency shall be immune from civil 
liability. 

(q) Any person who uses information disclosed pursuant to this 
section to commit a felony shall be punished; in addition and 
consecutive to any other punishment, by a £ve-year term of 
imprisonment in the state prison. Any person who uses information 
disclosed pursuant to this section to commit a misdemeanor shall be 
subject to, in addition to any other penalty or fine imposed, a fine of 
not less than five hundred dollars ($500) and not more than one 
thousand dollars ($1,000). 
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(r) The registration and public notification provisions of this 
section are applicable to every person described in tlris section, 
without regard to when his or her crimes were committed or his or 
her duty to register pursuant to this section arose, and to every 
offense described in this section, regardless of when it was 
committed. 

SEC. 139. Section 298 of the Penal Code is amended to read: 
298. (a) The Director of Corrections, or the Chief 

Administrative Officer of 1he detention facility, jail, or other facility 
at which the blood specimens, saliva samples, and thumb and palm 
print impressions were collected shall cause 1hese specimens, 
samples, and print impressions to be forwarded promptly to the 
Departtnent of Justice. The specimens, samples, and print 
impressions shall be collected by a person using a Department of 
Justice approved collection ldt and in accordance with the 
requirements and procedures set forth in subdivision (b). 

(b) (I) The Departtnent of Justice shall provide all blood 
specimen vials, mailing tubes, labels, and instructions for the 
collection of the blood specimens, saliva samples, and thumbprints. 
The specimens, Sllmples, and thumbprints shall thereafter be 
forwarded to ti1e DNA Laboratory of the Departtnent of Justice for 
analysis of DNA and other forensic identification markers. 

Additionally, the Department of Justice shall provide all full palm 
print cards, mailing envelopes, and instructions for the collection of 
full palm prints. The full palm ·prints, on a form prescribed by the 
Department of Justice, shall thereafter be forwarded to the 
Department of Justice for maintenance in a file for identification 
ptrrposes. · 

(2) The withdrawal of blood shall be performed in a medically 
approved manner. Only health care providers trained and certified 
to draw blood may withdraw the blood specimens for ptrrposes of this 
section. 

(3) Right thumbprints and a full palm print impression of each 
hand shall be taken on forms prescribed by the Departtnent of 
Justice. The palm print forms shall be forwarded to and maintained 
by 1hc Bureau of Criminal Identification and Information of the 
Department of Justice. Right tiJUmbprints also shall be taken at the 
time of the withdrawal of blood and shall be placed on the forms and 
1he blood vial label. The blood vial and thumbprint forms shall be 
forwarded to . and maintained by the DNA Laboratory of the 
Department of J u slice. 

( 4) The DNA Laboratory of the Departtnent of Justice is 
responsible for establishing procedures for entering data bank and 
data base information. 

(c) (1) Persons authorized to draw blood under this chapter Jor 
the data bank or data base shall not be civilly or criminally liable 
either for withdrav.-ing blood when done in accordance with 
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medically accepted procedures, or for obtaining saliva samples or 
thumb or palm print impressions when performed in accordance 
with standard professional practices. 

(2) There is no civil or criminal cause of action against any law 
enforcement agency or the Department of Justice, or any employee 
thereof, for a mistake in placing an entry in a data bank or n data base. 

SEC. 140. Section 299 of the Penal Code is amended to read: 
299. (a) A person whose DNA profile has been included in the 

data bank pursuant to this chapter shall have his or her information 
and IIlllterials expunged from the data bank when the underlying 
conviction or disposition serving as the basis for including the DNA 
profile has been reversed and the case dismissed, the defendant bas 
been fmmd factually innocent of the underlying offense pursuant to 
Section 851.8, the defendant bas been found not guilty, or the 
defendant has been acquitted of the underlying offense. The court 
issuing the reversal, dismissal, or acquittal shall order the 
expungement and shall send a copy of that order to the Deparunent 
of Justice DNA Laboratory Director. Upon receipt of the court order, 
the DepEli1ment of Justice shall expunge all identifiable information 
in the data bank and any criminal identification records pertaining 
to the person. 

(b) (1) A person whose DNA profile has been included in a data 
bani< pursuant to this chapter may make a written request to expunge 
information and materials from the data bank. The person requesting 
the data bank entry to be expunged must send a copy of his or her 
request to the trial court that entered the conviction or rendered 
disposition in the case, to the DNA Laboratory of the Department of 
Justice, and to the prosecuting attorney of the county in which he or 
she was convicted, with proof of service on all parties. The court has 
the discretion to grant or' deny the request for expungement. The 
denial of a request for expungement is a nonappealable order and 
shall not be reviewed by petition for writ. 

(2) Except as provided below, the Department of Justice shall 
expunge all identifiable information in the data bani< and any 
criminal identification records pertaining to the person upon receipt 
of a court order that verifies the applicant bas made the necessary 
showing at a noticed bearing, and that includes all of the following: 

(A) The written request for expungement pursuant to this 
section. 

(B) A certified copy of the court order reversing and dismissing 
the conviction, or a letter from the district attorney certifYing that 
the defendant has been found factually innocent, the defendant has 
been found not guilty, the defendant bas been acquitted of the 
underlying offense, or the underlying conviction bas been reversed 
and the case dismissed. 

(C) Proof of written notice to the prosecuting attorney and the 
Depat1ment of Justice that expungement has been requested. 
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(D) A court order verifying that no retrial or appeal of the case is 
pending, that it has been at least 180 days since the defendant notified 
the prosecuting attorney and the Department of Justice of the 
expungement request, and that the court has not received an 
objection from the Department of Justice or tile prosecuting 
attorney. 

(c) Upon order of the court, the Department of Justice shall 
destroy any specimen or sample collected from the person and any 
criminal identification records pertaining to the person, Wlless the 
department determines that the person has otherwise become 
obligated to submit n blood specimen as a result of a separate 
conviction, juvenile adjudication, or finding of guilty or not guilty by 
reason of insanity for an offense described in subdivision (a) of 
Section 296, or as a condition of a plea. 

The Department of Justice is not required to destroy an 
autoradiograph or other item obtained from a blood specimen if 
evidence relating to another person subject to the provisions of this 
chapter would thereby be destroyed. 

Any identification, warrant, probable cause to arrest, or arrest 
based upon a data bank match is no! invalidated due to a failure to 
expunge or a delay in expunging records. 

(d) The DNA Laboratory of the Department of Justice shall 
review its data baok to determine whether it cootains DNA profiles 
from persons who are no longer suspects in a criminal case. Evidence 
accumulated pursuant to this chapter from any crime scene with 
respect to a particular person shall be stricken from the data bank 
when it is determioed that the persqn is no longer a suspect in the 
case. 

SEC. 141. Section 299.6 of the Penal Code is amended to read: 
299.6. (a) This chapter does not prohibit the sharing or 

disseminatiog of population data base or data bank information with 
any of the following: 

(I) Federal, state, or local law enforcement agencies. 
(2) Crime laboratories, whether public or private, that serve 

federal, state, and local law enforcement agencies that have been 
approved by the Department of Justice. 

(3) The attorney general's office of any state. 
( 4) Any third party that the Department of Justice deems 

necessary to assist the department's crime laboratory with statistical 
analyses of the population . data base or to assist in the recovery or 
identification of human remains for h=anitarian purposes, 
including identification of missing persons. 

(b) This chapter does not prohibit the sharing or disseminating 
of protocol and forensic DNA analysis methods and quality control 
procedures with any of the following: 

(J) Federal, state, or local law enforcement agencies. 
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(2) Crime laboratories, whether public or private, that serve 
federal, state, and local law enforcement agencies that have been 
approved by the Department of Justice. 

(3) The attorney general's office of any state. 
(4) Any third party that the Department of Justice deems 

necessary to assist the department's crime laboratory with analyses 
of forensic protocol, research methods, or quality control procedures. 

(c) The population data base and data bank of the DNA 
Laboratory of the Department of Justice may be made available to 
and searched by the FBI and any other agency participating in the 
FBI's CODIS System. 

(d) The Department of Justice may provide portions of the blood 
specimens and saliva samples collected pursuant to this chapter to 
local public DNA laboratories for identification purposes, provided 
that the privacy provisions of this section are followed by the local 
laboratory and that all of the following conditions are met: 

(I) The procedures used by the local public DNA laboratory for 
the handling of specimens and samples and the disclosure of results 
are the same as those established by the Department of Justice 
pursuant to Sections 297, 298, and 299.5. 

(2) The methodologies and procedures used by the local public 
DNA laboratory for DNA or forensic identification analysis are 
compatible with those established by the Department of Justice 
pursuant to subdivision (i) of Section 299.5, or o1herwise are 
determined by the Department of Justice to be valid and appropriate 
for identification purposes. 

(3) Only tests of value to law enforcement for identification 
'Purposes are performed, and a copy of the results of the analysis is 
sent to the Department of Justice. 

(4) All provisions of this section concerning privacy and security 
are followed. 

(5) The local public DNA laboratory assumes all costs of securing 
the specimens and samples and provides appropriate tubes, labels, 
and instructions necessary to secure the samples. 

(e) Any local public DNA laboratory that collects DNA typing 
information shall comply with and be subject to all of the rules, 
regulations, and restrictions of this chapter and shall follow the 
policies of the DNA Laboratory of the Department ofJustice. 

SEC. 142. Section 350 of the Penal Code is amended to read: 
350. (a) Any person who willfully manufactures, intentionally 

sells, or knowingly·- possesses for sale any counterfeit of a mark 
registered with the Secretary of State or registered on the Principal 
Register of the United States Patent and Trademark Office, shall, 
upon conviction, be punishable as follows: 

(!) When the offense involves less than 1,000 of the articles 
described in this subdivision, with a total retail or fair market value 
Jess than that required for grand theft as defined in Section 487, and 
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if the person is an individual, he or she shall be punished by a fine of 
not more than five thousand dollars ($5,000), or by imprisonment in 
a county jail for not more than one year, or by both that fine and 
imprisonment; or, if the person is a corporation, by a fine of not more 
than one hundred thousand dollars ($100,000). 

(2) When the offense involves 1,000 or more of the articles 
described in this subdivision, or has a total retail or fair market value 
equal to or greater than that required for grand theft ns defined in 
Section 487, and if the person is an individual, he or she shall be 
pliilishcd by imprisonment in a county jail not to exceed one year, or 
in the state prison for 16 months, or two or Urree years, or by a fine 
not to exceed two hundred fi"fl:y thousand dollars ($250,000), or by 
both that imprisonment and fme; or, if the person is a corporation, 
by a fine not to exceed five hundred thousand dollars ($500,000). 

(b) Any person who has been convicted of a violation of either 
paragraph (1) or (2) of subdivision (a) shall, upon a subsequent 
conviction of paragraph (I) of subdivision (a), if the person is an 
individual, be pwrished by a fine of not more than fifty thousand 
dollars ($50,000), or by imprisonment in a county jail for not more 
than one year, or in the state prison for 16 months, or two or Urree 
years, or by both that fine and imprisonment; or, if the person is a 
corporation, by a fme of not more than two hundred thousand dollars 
($200,000). 

(c) Any person who has been convicted of a violation of 
subdivision (a) and who, by virtue of the conduct that was the basis 
of the conviction, has directly and foreseeably caused death or great 
bodily injury to another Urrough reliance on the counterfeited item 
for its intended purpose shall, if the person is an individual, be 
pliilished by a fme of not more than fifty thousand dollars ($50,000), 
or by imprisonment in the stat.e prison for two, three, or four years, 
or by both that fine and imprisonment; or, if the person is a 
corporation, by a fine of not more than two hundred thousand dollars 
($200,000). 

(d) In any action brought under this section resulting in a 
conviction or a plea of nolo contendere, the court shall order the 
forfeiture and destruction of all of those marks and of all goods, 
articles, or other matter bearing the marks, and the forfeiture and 
destruction or other disposition of all means of making the marks, and 
any and all electrical, mechanical, or other devices for 
manufacturing, reproducing, transporting, or assembling these 
marks, that were used in connection · with, or were part of, any 
violation of this section. However, no vehicle shall be forfeited under 
this section that may be lawfully driven on the highway with a class 
3 or 4 license, as prescribed in Section 12804 of the Vehicle Code, and 
that is any of tl1e following: 

(\) A communicy property asset of a person other than the 
defendant. 
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(2) The sole class 3 or 4 vehicle available to the immediate family 
of that person or of the defendant. 

(3) Reasonably necessary to be retained by the defendant for the 
purpose of lawfully earning a Jiving, or for any other reasonable and 
lawful purpose. 

(e) For the purposes of this section, the following definitions shall 
apply: 

(I) When cmmterfeited but unassembled components of 
computer software packages are recovered, including, but not 
limited to, counterfeited computer diskettes, instruction · manuals, or 
licensing envelopes, the number of "articles" shall be equivalent to 
the number of completed computer software packages that could 
have been made from those components. 

(2) "Counterfeit mark" means a spurious mark that is identical 
with, or confusingly similar to, a registered mark and is used on or in 
connection with the same type of goods or services for which the 
genuine mark is registered. It is not necessary far the mark to be 
displayed on the outside of an article for there to be a violation. For 
articles containing digitally stored information, it shall be sufficient 
to constitute a violation if the counterfeit mark appears on a video 
display when the information is retrieved from the article. The term 
"spurious mark" includes genuine marks used on or in connection 
with spurious articles and includes identical articles containing 
identical marks, where the goods or marks were reproduced without 
authorization of, or in · excess of any authorization granted by, the 
registrant. 

(3) "Knowingly possess" means that the person possessing an 
article knew or had reason to believe that it was spurious, or that it 
was used on or in connection with spurious articles, or that it was 
reproduced without authorization of, or in · excess of any 
authorization granted by, the registrant 

(4) "Registrant" means any person to whom the registration of a 
mark is issued and that person's legal representatives, successors, or 
assigns. 

(5) "Sale" includes resale. 
(6) ''Value" has the following meanings: 
(A) When counterfeit items of computer software are 

manufactured or possessed for sale, the "value" of those items shall 
be equivalent to the retail price or fair market price of the true items 
that are counterfeited. 

(B) When counterfeited but · unassembled components of 
computer software packages are recovered, including, but not 
limited to, counterfeited digital disks, instruction manuals, or 
licensing envelopes, the "value" of those components of computer 
software packages shall be equivalent to the retail price or fair 
market value of the number of completed computer software 
packages that could have been made from those components. 
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(C) "Retail or fair market value" of a counterfeit article means a 
value equivalent to the retail price or fair market value, as of the last 
day of the charged crime, of a completed similar genuine article 
containing a genuine mark. 

(f) This section shall not be enforced against any party who has 
adopted and lawfully used the same or confusingly similar mark in 
the rendition of like services or the manufacture or sale of like goods 
in this stale from a date prior to the earliest effective date of 
registration of the service mark or trademark either with the 
Secretary of State or on the Principle Register of the United States 
Patent and Trademark Office. 

(g) An owner, officer, employee, or agent who provides, rents, 
leases, licenses, or sells real property upon which a violation of 
subdivision (a) occurs shall not be subject to a criminal penalty 
pursuant to this section, unless he or she sells, or possesses for sale, 
articles bearing a counterfeit mark in violation of this section. This 
subdivision shall not be construed to abrogate or limit any civil rights 
or remedies for u trademark violation. 

SEC. 143. Section 550 of the Penal Code is amended to read: 
550. (a} It is unlawful to do any of the following, or to aid, abet, 

solicit, or conspire with any person to do any of the following: 
(1) Knowingly present or cause to be presented any false or 

fraudulent claim for the payment of a loss or injury, including 
payment of a loss or injury under a contract of insurance. 

(2) Knowingly present multiple claims for the same loss or IDJUry, 
including presentation of multiple claims to more than one insurer, 
witl1 an intent to defrllud. 

(3} Knowingly cause or participate in a vehicular collision, or any 
other vehicular accident, for the purpose of presenting ony false or 
fraudulent claim. · 

(4) Knowingly present a false or fraudulent claim for the 
payments of a loss for theft, destruction, dwnage, or conversion of a 
motor vehicle, a motor vehicle part, or contents of a motor vehicle. 

(5} Knowingly prepare, rnal(e, or subscribe any writing, with the 
intent to present or use it, or to allow it to be presented, in support 
of any false or fraudulent claim. 

( 6) Knowingly make or cause to be made any false or fraudulent 
claim for payment of a health cure benent. 

(7) Knowingly submit a claim for a health care benefit that was not 
used by, or on behalf of, the claimant. 

(8} Knowingly present multiple claims for ·payment of the same 
health care benent with an intent to defraud. 

(9) Knowingly present for payment any undercharges for health 
care benents on behalf of a specific claimant unless any known 
overcharges for health care benents for that claimant are presented 
for reconciliation at that same time. 
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(10) For purposes of paragraphs (6) to (9), inclusive, a claim or a 
claim for payment of a health care benefit also means a claim or claim 
for payment submitted by or on the behalf of a provider of any 
workers' compensation health benefits under the Labor Code. 

(b) lt is unlawful to do, or to lmowingly assist or conspire with any 
person to do, any of the following: 

(I) Present or cause to be presented any written or oral statement 
as part of, or in support of or opposition to, a claim for payment or 
other benefit pursuant to an insurance policy, knowing that the 
statement contains any false or misleading information concerning 
any material fact 

(2) Prepare or make any written or oral statement that is inrended 
to be presented to any insurer or any insurance claimant in 
connection with, or in support of or opposition to, any claim or 
payment or oilier benefit pursuant to an insurance policy, knowing 
that the statement contains any false or misleading information 
concerning any material fact 

(3) Conceal, or knowingly fail to disclose 1he occurrence of, an 
event that affects any person's initial or continued right or 
entitlement to any insurance benefit or payment, or the amoLIDt of 
any benefit or payment to which the person is entitled. 

(4) Prepare or make any written or oral statement, intended to be 
presented to any insurer or producer for the purpose of obtaiillng a 
motor vehicle insurance policy, 1hat the person to be 1he insured 
resides or is domiciled in 1his state when, in fact, that person resides 
or is domiciled in a state other than 1his state. 

(c) (I) Every person who violates paragraph (1), (2), (3), (4), or 
(5) of subdivision (a) is guilty of a felony punishable by 
imprisonment in 1he state prison for two, three, or five years, and by 
a fine not exceeding fifty thousand dollars ($50,000), unless the value 
of the fraud exceeds fifty 1housand dollars ($50,000), in which event 
the fine may not exceed double of1he value of1he fraud. 

(2) Every person who violates paragraph (6), (7), (8), or (9) of 
subdivision (a) is guilty of n public offense. 

(A) Where the claim or amount at issue exceeds four hundred 
dollars ($400), the offense is punishable by imprisonment in 1he state 
prison for two, three, or five years, or by a fine not exceeding fifty 
thousand dollars ($50,000), or by both that imprisonment and fine, 
unless the value of 1he fraud exceeds fifty thousand dollars ($50,000), 
in which event 1he fine may not exceed double 1he value of 1he fraud, 
or by imprisonment in a county jail riot to exceed one year, by a fine 
of not more 1han one thousand dollars ($1,000), or by bo1h 1hat 
imprisonment and fine. 

(B) Where 1he claim or amount at issue is four hundred dollars 
($400) or less, 1he offense is purrishable by imprisonment in a county 
jail not to exceed six months, or by a fine of not more than one 
thousand dollars ($1 ,000), or by both that imprisonment and fine, 
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unless the aggregate amount of the claims or amount at issue exceeds 
four hundred dollars ($400) in any 12-consecuiive-month period, in 
which case the claims or amounts may be charged as in subparagraph 
(A). 

(3) Every person who violates paragraph (1 ), (2), (3), or ( 4) of 
subdivision (b) shall be punished by imprisonment in the smte prison 
for two, three, or five years, or by a fine not exceeding fifty thousand 
dollars ($50,000), unless the value of the fraud exceeds fifty thousand 
dollars ($50,000), in which event the fine may not exceed double the 
value of the fraud, or by both that imprisonment and fine ; or by 
imprisonment in a county jail not to exceed one year, or by a fine of 
not more than one thousand dollars ($1,000), or by both that 
imprisonment and fine. 

(d) Notwithstanding any other provision of law, probation shall 
not be granted to, nor shall the execution or imposition of a sentence 
be suspended for, any adult person convicted of felony violations of 
th:is section who previously has been convicted of felony violations of 
this section or Section 548, or of Section 1871.4 of the Insurance Code, 
or former Section 556 of the Insurance Code, or former Section 187!.1 
of the Insurance Code as an adult under charges separately brought 
and tried two or more times. The existence of any fact that would 
make a person ineligible for probation under this subdivision shall be 
alleged in the information or indictment, and either admitted by the 
defendant in an open court, or found to be true by the jury trying the 
issue of guilt or by the court where guilt is established by plea of guilty 
or nolo contendere or by rrial by the court sitting without a jury. 

Except when the existence of the fact was not admitted or found 
to be true or the court fmds that a prior felony conviction was invalid, 
the court shall not strike or dismiss any prior felony convictions 
alleged in the information or indictment. 

Th:is subdivision does not prohibit the adjournment of criminal 
proceedings pursuant to Division 3 (commencing with Section 3000) 
or Division 6 (commencing with Section 6000) of the Welfare and 
Institutions Code. 

(e) Except as otherwise provided in subdivision (f), any person 
who violates subdivision (a) or (b) and who has a prior felony 
conviction of an offense set forth in either subdivision (a) or (b), in 
Section 548, in Section 1871.4 of the Insurance Code, in former 
Section 556 of the ln"urance Code, or in former Section 1871.1 of the 
Insurance Code shall receive a two-year enhancement for each prior 
feloriy · conviction in addition to the sentence provided iri subdivision 
(c). The existence of any fact that would subject a person to a penalty 
enhancement shall be alleged in the infonnation or indictment and 
either admitted by the defendant in open court, or found to be true 
by the jury trying lhe issue of guilt or by the court where guilt :is 
established by plea of guilty or nolo contendere or by trial by the 
court sitting without a jury. Any person who violates this section shall 
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be subject to appropriate orders of restitution pursuant to Section 
!3967 of the Government Code. 

(f) Any person who violates paragraph (3) of subdivision (a) and 
who has two prior felony convictions for a violation. of paragraph (3) 
of subdivision (a) shall receive a five-year enhancement in addition 
to tlJC sentence provided in subdivision (c). The existence of any fact 
tl1at would subject a person to a penalty enhancement shall be 
alleged in the infonnation or indictment and either admitted by the 
defendant in open court, or found to be true by the jury trying the 
issue of guilt or by tbe court where guilt is established by plea of guilty 
or nolo contendere or by trial by the court sitting without a jury. 

(g) Except as otherwise provided in Section 12022.7, any person 
who violates paragraph (3) of subdivision (a) shall receive a two-year 
enhancement for each person other than an accomplice who suffers 
serious bodily injury resulting from the vehicular collision or accident 
in a violation of paragraph (3) of subdivision (a). 

(h) This section shall not be construed to preclude the 
applicability of any other provision of criminal law or equitable 
remedy that applies or may apply to any act committed or alleged to 
have been committed by a person. 

SEC. 144. Section 594 of the Penal Code, as amended by Section 
1.5 of Chapter 853 of the Statutes of 1998, is amended to read: 

594. (a) Every person who maliciously cmrunits any of the 
following acts with respect to any real or personal property not his 
or her own, in cases other than t110se specified by state law, is guilty 
of vandalism: 

(I) Defaces with graffiti or other inscribed material. 
(2) Damages. 
(3) Destroys. 
Whenever a person violates this subdivision with respect to real 

property, vehicles, signs, fixtures, or furnishings belonging to any 
public entity, as defined by Section 811.2 of the Government Code, 
or the federal government, it shall be a permissive inference that the 
person neither owned the property nor had the permission of the 
owner to deface, damage, or destroy the property. 

(b) (I) If the amount of defacement, damage, or destruction is 
fifty thousand dollars ($50,000) or more, vandalism is punishable by 
imprisonment in the state prison or in a county jail not exceeding one 
year, or by a fine of not more than fifty thousand dollars ($50,000), 
or by both that fine and imprisonment 

(2) If the amount of defacement., damage, or· destruction is five 
thousand dollars (SS ,000) or more but less than fifty thousand dollars 
($ 50,000), vandalism is punishable by imprisonment in the state 
prison, or in a county jail not exceeding one year, or by a fine of not 
more than ten thousand dollars ($10,000), or by both that fine and 
imprisonment. 
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(3) If the amOLmt of defacement, damage, or destruction is four 
hundred dollars ($400) or more but less lhan five thousand dollars 
($5,000), vandalism is punishable by imprisonment in a county jail 
not exceeding one year, or by a fine of five thousand dollars ($5,000), 
or by both lhat fine and imprisonment. 

( 4) (A) If tl1e amount of defacement, damage, or destruction is 
less than four hundred dollars ($400), vandalism is punishable by 
imprisonment in a county jail for not more lhan six months, or by a 
fine of not more than one lhousand dollars ($1 ,000), or by both that 
fine and imprisonment. · 

(B) If the amount of defacement, damage, or destruction is less 
than four hundred dollars ($400), and the defendant has been 
previously convicted of vandalism or affixing graffiti or other 
inscribed material under Section 594, 594.3, 594.4, 640.5, 640.6, or 

· 640.7, vandalism is punishable by imprisonment in a county jail for 
not more than one year, or by a fine of not more than five thousand 
dollars ($5,000), or by both that fine and imprisonment. 

(c) (1) Upon conviction of any person under this section for acts 
of vandalism consisting of defacing property with graffiti or other 
inscribed materials, the court may, in addition to any punishment 
imposed under subdivision (b), order the defendant to clean up, 
repair, or replace the damaged property himself or herself, or, if the 
jurisdiction has adopted a grnffiti abatement program, order the 
defendant, and his or her parents or guardians if the defendant is a 
minor, to keep the damaged property or another specified property 
in the community free of graffiti for up to one year. Participation of 
a parent or guardian is not required under this subdivision if the court 
deems this panicipation to be detrimental to the defendant, or if the 
parent or guardian is a single parent who must care for young 
children. 

(2) Any city, county, or city and county may enact an ordinance 
that provides for all of the following: 

(A) That upon conviction of any person pursuant to this section 
for acts of vandalism, the court may, in addition to any punishment 
imposed under subdivision (b), provided that the court determines 
that the defendant has the ability to pay any law enforcement costs 
not exceed:ing two hundred fifty dollars ($250), order the defendant 
to pay ull or part of the costs not to exceed two hundred flfty dollars 
($250) incurred by a law enforcement agency in identifying and 
apprehending the defendant. The Jaw enforcement agency shall 
provide evidence of, and bear the burden of establishing, the· 
reasonable costs that it incurred in identifying and apprehending the 
defendant. 

(B) The law enforcement costs authorized to be paid pursuant to 
this subdivision are in addition to any other costs incurred or 
recovered by the law enforcement agency, and payment of these 
costs does not in any way limit, preclude, or restrict any other right, 
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remedy, or action otherwise available to the law enforcement 
agency. 

(d) If a minor is personally unable to pay a fine levied for acts 
prohibited by this section, the parent of that nlinor shall be liable for 
payment of the fine. A court may waive payment of the fine, or any 
part thereof, by the parent upon a fmding of good cause. 

(e) As used in this section, the term "graffiti or other inscribed 
material" includes any unauthorized inscription, word, figure, mark., 
or design that is written, marked, etched, scratched, drawn, or 
painted on real or personal property. 

(f) As used in this section, "graffiti abatement program" means a 
program adopted by a city, county, or city and county by resolution 
or ordinance that provides for the administration and financing of 
graffiti removal, community education on the prevention of graffiti, 
and enforcement of graffiti laws. 

(g) The court may order any person ordered to perform 
community service or graffiti removal pursuant to paragraph (I) of 
subdivision (c) to undergo counseling. 

(h) No amount paid by a defendant in satisfaction of a criminal 
matter shall be applied in satisfaction of the law enforcement costs 
that may be imposed pursuant to this section until all outstanding 
base fines, state and local penalty assessments, restitution orders, and 
restitution fines have been paid. 

(i) This section shall remain in effect until January I, 2002, and as 
of that date is repealed, unless a later enacted statute that is enacted 
before January 1, 2002, deletes or extends that date. 

SEC. 145. Section 594 of the Penal Code, as added by Section 1.6 
of Chapter 853 of the Statutes of 1998, is amended to read: 

594. (a) Every person who maliciously commits any of the 
following nets with respect to any real or personal property not his 
or her own, in cases other than those specified by state Jaw, is guilty 
of vandalism: 

(I) Defaces with graffiti or other inscribed material. 
(2) Damages. 
(3) Destroys. 
Whenever n person violates this subclivision with respect to real· 

property, vehicles, signs, fixtures, or furnishings belonging to any 
public entity, ns defined by Section 81 1.2 of the Government Code, 
or the federal government, it shall be a permissive inference that the 
person neither owned the property nor had the permission of the 
owner to deface, damage, or destroy the property. 

(b) (1) If the amount of defacement, damage, or destruction is 
fifty thousand dollars ($50,000) or more, vandalism is punishable by 
imprisonment in the state prison or in a county jail not exceeding one 
year, or by a fine of not more than fifty thousand dollars ($50,000), 
or by both that fine and imprisonment 
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(2) If the amount of defacement, damage, or destruction is five 
thousand dollars ($5,000) or more but less than fifty thousand dollars 
($50,000), vandalism is punishable by imprisonment in the state 
prison, or in a county jail not exceeding one year, or by a fine of not 
more than ten thousand dollars ($1 0,000), or by both that fine and 
imprisonment. 

(3) If the amount of defacement, damage, or destruction is four 
hundred dollars (S400) or more but less fuan five thousand dollars 
($5,000), vandalism is punishable by imprisonment in a county jail 
not exceeding one year, or by a fine of five thousand dollars ($5,000), 
or by botlt that fme and imprisomnent. 

( 4) (A) If the amount of defacement, damage, or destruction is 
less than four hundred dollars ($400), vandalism is punishable by 
imprisonment in a county jail for not more than six months, or by a 
fine of not more than one thousand dollars (Sl,OOO), or by both that 
fine and imprisonment. 

(B) If the amount of defacement, damage, or destruction is less 
than four hundred dollars ($400), and the defendant has been 
previously convicted of vandalism or affixing graffiti or other 
inscribed material under Section 594, 594.3, 594.4, 640.5, 640.6, or 
640.7, vandalism is punishable by imprisonment in a cowtty jail for 
not more than one year, or by a fme of not more thao five thousand 
dollars ($5,000), or by both that fine and imprisonment. 

(c) Upon conviction of aoy person under this section for acts of 
vandalism consisting of defacing property with graffiti or other 
inscribed materials, the court may, in addition to any punis!nnent 
imposed under subdivision (b), order the defendant to clean up, 
repair, or replace the damaged property himself or herself, or, if the 
jurisdiction has adopted a graffiti abatement program, order the 
defendant, and his or her parents or guardians if the defendant is a 
minor, to keep the damaged property or another specified property 
in the community free of graffiti for up to one year. Participation of 
a parent or guardian is not required under this subdivision if the court 
deems this participation to be detrimental to the defendant, or if the 
parent or guardian is a single parent who must care for young 
children. 

(d) If a minor is personally unable to pay a fine levied for acts 
prohibited by this section, the parent of that minor shall be liable for 
payment of the fine. A court may waive payment of the fine, or any 
port thereof, by the parent upon a finding of good cause. 

(c) As used in this section, the term "graffiti or other inscribed 
material" includes any unauthorized inscription, word, figure, mark, 
or design that is written, marked, etched, scratched, drawn, or 
painted on real or personal property. 

(f) As used in this section, "graffiti abatement program" means a 
program adopted by a city, county, or city and county by resolution 
or ordinance that provides for the administration and financing of 
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graffiti removal, cormmmity education on the prevention of graffiti, 
and enforcement of graffiti Jaws. 

(g) The court may order any person ordered to perform 
community service or graffiti removal pursuant to paragraph (1) of 
subdivision (c) to lllldergo counseling. 

(h) This section shall become operative on January 1, 2002. 
SEC. 146. Section 626.9 of the Penal Code is amended to read: 
626.9. (a) This section shall be Jmown, and may be cited, as the 

Gun-Free School Zone Act of 1995. 
(b) Any person who possesses a firearm in a place that the person 

!mows, or reasonably should ]mow, is a school zone, us defined in 
paragraph (!) of subdivision (e), unless it is with the written 
perm1sston of the school district superintendent, his or her designee, 
or equivalent school authority, shall be punished as specified in 
subdivision (f). 

(c) Subdivision (b) does not apply to the possession of a firearm 
under any of the following circumstances: 

(!) Within a place of residence or place of business or on private 
property, if the place of residence, place of business, or private 
property is not part of the school grounds and the possession of the 
firearm is otherwise lawful. 

(2) When the firearm is an unloaded pistol, revolver, or other 
firearm capable of being concealed on the person and is in a locked 
container or within the locked trunk of a motor vehicle. 

This section does not prohibit or linrit the otherwise lawful 
transportation of any other f1reann, other than a pistol, revolver, or 
other firearm capable of being concealed on the person, in 
accordance with state law. 

(3) When the person possessing the firearm reasonably believes 
that he or she is in grave danger because of circumsumces forming 
the basis of a current restraining order issued by a court against 
another person or persons who has or have been found to pose a 
threat to his or her life or safety. This subdivision may not apply when 
the circumstances involve a mutual restraining order issued pursuant 
to Division 10 (commencing with Section 6200) of the Family Code 
absent a factual finding of a specific threat to the person's life or 
safety. Upon a trinl for violating subdivision (b), the trier of a fact shall 
deterrrrine whether the defendant was acting out of a reasonable 
belief that he or she was in grave danger. 

(4) When the person is exempt from the prohibition against 
carrying a concenled ·firearm pursuant to subdivision (b), (d), (e), 
or (h) of Section 12027. 

(d) Except as provided in subdivision (b), it shall be unlawful for 
any person, with reckless disregard for the safety of another, to 
discharge, or attempt to discharge, a firearm in a school zone, as 
defined in paragraph (1) of subdivision (e). 
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The prohibition contained in this subdivision does not apply to the 
discharge of a fireaon to the extent that the conditions of paragraph 
(1) of subdivision (c) are satisfied. 

(e) As used in this section, the following defmitions shall apply: 
(1) "School zone" means an area in, or on the grounds of, a public 

or private school providing instruction in kindergarten or grades 1 to 
12, .inclusive, or within a distance of I ,000 feet from the grounds of the 
public or private school. 

(2) "Firearm" has the same meaning as that term is given in 
Section 12001. 

(3) "Locked container" has the same meaning as that term is 
given in subdivision (c) of Section 12026.1. 

( 4) "Concealed firearm" has the same meaning as that term is 
given in Sections 12025 and 12026.1. 

(f) (1) Any person who violates subdivision (b) by possessing a 
firearm in, or on the grounds of, a public or private school providing 
instruction in kindergarten or grades 1 to 12, inclusive, shall be 
punished hy imprisonment in the state prison for two, three, or five 
years. 

(2) Any person who violates subdivision (b) by possessing a 
fireann within n distance of 1,000 feet from the grounds of a public 
or private school providing instruction in kindergarten or grades 1 to 
12, inclusive, shall be punished as follows: 

(A) By imprisonment in the state prison for two, three, or five 
years, if any of the following circumstances apply: 

(i) If the person previously has been convicted of any felony, or 
of any crime made punishable by Chapter 1 (commencing with 
Section 12000) of Title 2 of Part 4. 

(ii) If the person is 'vithin a class of persons prohibited from 
possessing or acquiring a firearm pursuant to Section 12021 or 12021.1 
of this code or Section 8100 .or 8103 of the Welfare and Institutions 
Code. 

(iii) If the firearm is any pistol, revolver, or other fl!'earm capable 
of being concealed upon the person and the offense is punished as a 
felony pursuant to Section 12025. 

(B) By imprisonment in a county jail for not more than one year 
or by imprisonment in the state prison for two, three, or five years, 
in nll cases other than those specified in subparagraph (A). 

(3) Any person who violates subdivision (d) shall be punished by 
imprisonment in the state prison for three, five, or seven years. 

(g) ( 1) Every person convicted under this section for a 
misdemeanor violation of subdivision (b) who has been convicted 
previously of a misdemeanor offense enumerated in Section 12001.6 
shall be pllllished by imprisonment in a county jail for not less than 
three months, or if probation is granted or if the execution or 
imposition of sentence is suspended, it shall be n condition thereof 

97 

567 



-231- Ch. 83 

that he or she be imprisoned in a county jail for not less than three 
months. 

(2) Every person convicted under this section of a felony violation 
of subdivision (b) or (d) who has been convicted previously of a 
misdemeanor offense enumerated in Section 12001.6, if probation is 
granted or if the execution of sentence is suspended, it shall be a 
condition thereof that he or she be imprisoned in a county jail for not 
less than three months. 

(3) Every person convicted under this section for a felony 
violation of subdivision (b) or (d) who has been convicted previously 
of any felony, or of any crime made punishable by Chapter I 
(commencing with Section 12000) of Title 2 of Part 4, if probation is 
granted or if the execution or imposition of sentence is suspended, it 
shall be a condition thereof that he or she be imprisoned in a county 
jail for not less than three months. 

( 4) The court shall apply the three-month minimum sentence 
specified in this subdivision, except in unusual cases where the 
interests of justice would best be served by granting probation or 
suspending the execution or imposition of sentence without the 
minimum imprisonment required in this subdivision or by granting 
probation or suspending the execution or imposition of sentence with 
conditions other than those set forth in this subdivision, in which case 
the court shall specify on the record and shall enter on the minutes 
the circumstances indicating that the interests of justice would best 
be served by this disposition. 

(b) Notwithstanding Section 12026, any person who brings or 
possesses a loaded firearm upon 1he grounds of a campus of, or 
buildings owned or operated for student housing, teaching, research, 
or administration by, a public or private university or college, that are 
contiguous or are clearly marked university property, unless it is with 
the written pennission of the university or college president, his or 
her designee, or equivalent university or college authority, shall be 
punished by imprisonment in the state prison for rwo, three, or four· 
years. Notwithstanding subdivision (k), a university or college shall 
post a prominent notice at primary entrances on noncontiguous 
property stating that firearms are prohibited on that property 
pursuant to this subdivision. 

(i) Notwithstanding Section 12026, any person who brings or 
possesses a firearm upon the grounds of a camphs of, or buildings 
owned or operated for student housing, teaching, research, or 
administration by, a public or private university or college, that are 
contiguous or are clearly marked university property, unless it is with 
the written pcnnission of the university or college president, his or 
her designee, or equivalent university or college authority, shall be 
punished by imprisonment in 1he state prison fur one, two, or three 
years. Notwithstanding subdivision (k), a university or coJlege shall 
post a prominent notice at primary entrances on noncontiguous 
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property stating thnt frreanns are prohibited on that property 
pursuant to this subdivision. 

(j) For purposes of this section, a fireann shall be deemed to be 
loaded when there is an unexpended cnrtridge or shell, consisting of 
a case that holds a charge of powder and n bullet or shot, in, or 
attached in any manner to, the flrearm, including, but not limited to, 
in the f"lring chamber, magazine, or clip thereof at1ached to the 
firearm. A muzzle-loader firearm shall be deemed to be loaded when 
it is capped or primed and has a powder charge and ball or shot in 
the barrel or cy Iinder. 

(k) This section does not require that notice be posted regarding 
the proscribed conduct. 

(/) This section does not apply to a duly appointed peace officer 
ns defined in Chapter 4.5 (cmmnencing with Section 830) of Title 3 
of Pnrt 2, a full-time paid peace officer of another state or the federal 
government who is carrying out official duties while in Califorrtia, 
any person smmnoned by any of these officers to assist in making 
arrests or preserving the peace while be or she is actually engaged 
in assisting tl1e officer, a member of the military forces of this state 
or of 1l1e United States who is engaged in the performance of his or 
her duties, a person holding u valid license to carry the firearm 
pursuant to Article 3 (commencing with Section 12050) of Chapter 
1 of Tille 2 of Part 4, or a11 annored vehicle guard, engaged in the 
pcrfonnance of his or her duties, as defined in subdivision (e) of 
Section 7521 of the Business and Professions Code. 

(m) This section does not apply to a security guard authorized to 
carry a loaded fireann pursuant to Section 12031. 

(n) This section docs not apply to an existing shooting range at a 
public or private school or university or college campus. 

(o) This section does not apply to an honorably retired peace 
officer authorized to carry a concealed or loaded f:rreann pursuant to 
subdivision (a) or (i) of Section 12027 or paragraph (I) or (8) of 
subdivision (b) of Section 12031. 

SEC. 147. Section 653m of the Penal Code is amended to read: 
653m. (a) Every person who, wifu intent to aTil)OY, telephones or 

malces comact by means of an electronic corrununication device wifu 
another and addresses to or about the other person any obscene 
language or addresses to the other person any threat to inflict injury 
to the person or property of the person addressed or any member of 
his or her family, is guilty of a misdemeanor. Nothing in this 
subdivision shall apply to telephone calls or electronic contacts made 
in good faith. 

(b) Every person who makes repeated telephone calls or makes 
repeated contact by means of an electronic corrrrnunication device 
with intent to annoy another person at his or her residence, is, 
whether or not conversation ensues from making the telephone call 
or electronic contact, guilty of a m.isdemeanor. Nothing in this 
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subdivision shall· apply to telephone calls or electronic contacts made 
in good faith. 

(c) Every person who makes repeated telephone calls or makes 
repeated contact by means of an electronic communication device 
with the intent to annoy another person at his or her place of work 
is guilty of a misdemeanor punishable by a fine of not more than one 
thousand dollars ($1 ,000), or by imprisonment in a county jail for not 
more than one year, or by both that fine and imprisonment. Nothing 
in this subdivision shall apply to telephone calls or electronic contacts 
made in good faith. This subdivision applies only if one or both of the 
following circumstances exist: 

(I) There is a temporary restraining order, an injunction, or any 
other court order, or any combination of these court orders, in effect 
prohibiting the behavior described in this section. 

(2) The person makes repeated telephone calls or makes repeated 
contact by means of an electronic couununication device with the 
intent to annoy another person at iris or her place of work, totaling 
more than 10 times in a 24-hour period; whether or not conversation 
ensues from maldng the telephone call or electronic contact, and the 
repeated telephone calls or electronic contacts are made to the 
workplace of on adult or fully emancipated minor who is a spouse, 
former spouse, cohabitant, former cohabitant, or person wi1h whom 
the person has a child or has had a dating or engagement relationship 
or is having a dating or engagement relationship. 

(d) Any offense committed by use of a telephone may be deemed 
to have been committed where the telephone call or calls were made 
or received. Any offense committed by use of an electrooic 
communication device or medium, including the Internet, may be 
deemed to hn ve been committed when the electronic 
communication or communications were originally sent or flrst 
viewed by the recipient. 

(e) Subdivision (a), (b), or (c) is violated when the person acting 
with intent to annoy makes n telephone call requesting · a return call 
and performs the acts prohibited under subdivision (a), (b), or (c) 
upon receiving the return call. 

(f) If probation is granted, or 1he execution or imposition of 
sentence is suspended, for any person convicted under this section, 
the court may order as a condition of probation that the person 
participate in counseling. 

(g) For purposes of this section, the term "electronic 
commuoication device" includes, but is· not limited to, telephones, 
cellular phones, computers, video recorders, fax machines, or pagers. 
"Electronic communication" has the same meaning as the term 
defined in Subsection 12 of Section 2510 of Title 18 of the United 
States Code. 

SEC. 148. Section 790 of the Penal Code is amended to read: 
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790. (a) The jurisdiction of a crintinal action for murder or 
manslaughter is in the county where the fatal injury was inflicted or 
in the county in which tl1e injured parly died or in the county in 
which his or her bodv was found. However, if tl1e defendant is 
indicted in the county in which the fatal injury was inflicted, at any 
rune before his or her trial in another county, the sheriff of tl1e other 
county shall, if the defendant is in custody, deliver the defendant 
upon demand to the sheriff of the county in which the fatal injury was 
inflicted. When the fatal injury was inflicted and the injured person 
died or his or her body was found within five hundred yards of the 
boundary of two or more counties, jurisdiction is in eitber county. 

(b) If a defendant is charged with a special circumstance pursuant 
to paragraph (3) of subdivision (a) of Section 190.2, the jurisdiclion 
for any charged murder, and for any crimes properly joinable with 
that murder, shall be in any county that has jurisdiction pLrrsuant to 
subdivision (a) for one or more of the murders charged in a single 
complaint or indictment as long as the charged murders are 
"cormected together in their commission," as that phrase is used in 
Section 954, and subject to a hearing in the jurisdiction where the 
prosecution is attempting to consolidate the charged murders. If the 
charged murders are not joined or consolidated, the murder that was 
charged outside of tl1e county that has jurisdiction pursuant to 
subdivision (a) shall be returned to that county. 

SEC. 149. Section 831.5 of the Penal Code, as amended by Section 
8 of Chapter 606 of the Statutes of 1998, is amended to read: 

831.5. (a) As used in this section, a custodial officer is a public 
officer, not a peace officer, employed by a Jaw enforcement agency 
of San Diego County, Fresno County, Kern County, Stanislaus 
County, Riverside County, or a county having a population of 425,000 
or less who has the authority and responsibility for maintaining 
custody of prisoners and performs tasks related to tlie operation of a 
local detention facility used for the detention of persons usually 
pending arraignment or upon court order either for their own 
safekeeping or for the specific purpose of serving a sentence therein. 
Custodial officers of a county shall be employees of, and under the 
authority of, the sheriff, except in counties in whicl1 the sheriff, as of 
July I, 1993, is not .in charge of and the sole and exclusive authority 
to keep the county jail and tbe prisoners in it. A custodial officer 
includes n person designated as a correctional officer, jailer, or other 
similar title. The duties of a custodial officer may include the serving 
of warrants, court orders, writs, and subpoenas in the detention 
facility or under circumstances arising directly out of maintaining 
custody of prisoners and related tasks. ln counties having a 
population of 100,000 or less, a custodial officer mny be assigned by 
the sheriff as a court bailiff on an interim basis, and, when under the 
direction of the sheriff, a custodial officer assigned as a court bailiff 
may carry or possess flrearms. -
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(b) Notwithstanding any other provision of law, during a state of 
emergency as defined in Section 8558 of the Government Code, a 
custodial officer may be assigned limited law enforcement 
responsibilities under the supervision of a peace officer. While on this 
assignment, the custodial officer may eJo:ercisc the powers of arrest 
pursuant to Section 836.5. 

(c) A custodial officer has no right to carry or possess firearms io 
the perfonnance of his or her prescribed duties, except, under tlm 
direction of the sheriff or chief of police, while assigned as a court 
bailiff or engaged in transporting prisoners, guarding hospitalized 
prisoners, or suppressing jail riots, lynchings, escapes, or rescues in or 
about a detention facility falling under the care and custody of the 
sheriff or chief of police. 

(d) Each person described in this section as a custodial officer 
shall, within 90 days following the date of the initial nssigoment to that 
position, satisfactorily complete the training course specified in 
Section 832. In addition, each person designated as a custodial officer 
shall, within one year following the date of the initial assignment as 
a custodial officer, have satisfactorily mel the minimum selection and 
training standards prescribed by the Board of Corrections pursuant 
to Section 6035. Persons designated as custodial officers, before the 
cJo:piration of the 90-day and one-yeEIT periods described in this 
subdivision, who have not yet completed the required training, shall 
not carry or possess firearms in the perfonnance of their prescribed 
duties, but may perform the duties of a custodial officer only while 
under the direct supervision of. a peace officer, ns described io Section 
830.1, who has completed the training prescribed by the Commission 
on Peace Officer Standards and Training, or a custodial officer who 
has completed the training required in this section. 

(e) At any time that 20 or more custodial officers are on duty, there 
shall be at least one peace officer, as described in Section 830.1, on 
duty at the same time to supervise the performance of the custodial 
officers. 

(f) ThiB section shall not be construed to confer any authority 
upon any custodial officer Cltccpt while on duty. 

(g) A custodial officer may usc reasonable force in establishing 
and maintaining custody of persons delivered to him or her by a law 
enforcement officer, may make arrests for nrisdemeanors and 
felonies within the local detention facility pursuant to n duly issued 
warrant, mny make warrantless arrests pursuant to Section 836.5 only 
during the duration of his or her job, may release ·without further 
criminal process persons arrested for intoxication, and may release 
misdemeanants on citation to appear in lieu of or after booking. 

(h) This section shall remain in effect only until January l, 2003, 
and as of that date is repealed, unless a later enacted statute, that is 
enacted before January I, 2003, deletes or eJo:tends that date. 
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SEC. 150. Section 831.5 of the Penal Code, as added by Section 8.5 
of Chapter 606 of the Statutes of 1998, is amended to read: 

831.5. (a) As used in this section, n custodial officer is a public 
officer, not a peace officer, employed by a law enforcement agency 
of San Diego County, Fresno County, Kern County, Stanislaus 
County, Riverside Count)', or a county having a population of 425,000 
or less who has the authority and responsibility for maintaining 
custody of prisoners and performs tasks related to the operation of a 
local detention facility used for the detention of persons usually 
pending arrai!,'Tlment or upon court order either for their own 
safekeeping or for the specific purpose of serving a sentence therein. 
Custodial officers of a county shall be employees of, and under ilie 
autlJOrity of, the sheriff, except in counties in which the sheriff, as of 
July I, 1993, is not in chmge of and the sole and exclusive autllority 
to keep the county jail and the prisoners in il. A custodial officer 
includes a person designated as a correctional officer, jailer, or other 
similar title. The duties of a custodial officer may include the serving 
of warrants, court orders, writs, and subpoenas in the detention 
facility or under circumstances arising directly out of maintaining 
custody of prisoners and related tasks. 

(b) A custodial officer has no right to carry or possess firellillls in 
ilie perfonnance of his or her prescribed duties, except, under the 
direction of the sheriff or chief of police, while engaged in 
transporting prisoners; gumding hospitalized prisoners; or 
suppressing jail riots, lynchings, escapes, or rescues in or about a 
detention facility f.'llling under tl1e cme and custody of the sheriff or 
chief of police. 

(c) Each person described in this section as a custodial officer 
shall, wiiliin 90 days following the date of the initial assignment to that 
position, satisfactorily complete the training course specified in 
Section 832. In addition, each person designated as a custodial officer 
shall, within one year following the date of the initial assignment as 
a custodial officer, have satisfactorily met tbe minimum selection and 
training stnndards prescribed by the Board of Corrections pursuant 
to Section 6035. Persons designated as custodial officers, before the 
expiration of the 90-day and one-ycm periods described in this 
subdivision, who have not yet completed the required training, shall 
not carry or possess firearms in the performance of their prescribed 
duties, but may perfonu the duties of a custodial officer only while 
under the direct supervision of a peace officer, as described in Section 
830.1, who has completed tllc training prescribed by the Commission 
on Peace Officer Standards and Training, or a custodial officer who 
has completed the training required in this section. 

(d) At any lime that 20 or more custodial officers are on duty, 
there shall be at least one peace officer, as described in Section 830.1, 
on duty at the same time to supervise the performance of the 
custodial officers. 
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[c) This secbon shaH not be construed t.o confer any uuJhority 
upon any n.stodial officer except while on duty. 

([) A custodinl officer may use reasonable force in establishing and 
nwintaining custody of persons delivered to him or her by a law 
enforcement offic.er, may make arrests for misdemeanors and 
felnnies within the local detention facility p1.rrsuonl to a duly issued 
warrant, mny make warrantless mTcsls pursuant to Section 836.5 only 
during the duration of his or her job, mav release without further 
criminal process persons arrested for intoxication, and may .release 
misdcmeanants on citation to appear in iicu of or after honk-ing. 

(g) This scclifln shall become operative on January l, 2003. 
SEC. 151. Section 1203.097 of the Penal Code is amended to rend: 
1203.097. (a) .Tf n person is gmnted probation for a crime in which 

the victim is a person defined io Section 62ll of the Fanuly Code, the 
tenns of probation shall include all of the following: 

(I) A minimum period of probminn of 36 months, which may 
include a period of summary prob3tion as appropriate. 

(2) A criminal court protective order protecting the victim fi"Of[l 

further acts of violence, lllfcnts, stalking, sexual abuse, and 
harassment., and, if approp1ime, containing residoncc. exclusion or 
stay-away condibons. 

(3) Notice to t·he vicbm of lhe dispoFtition of lhe ease. 
(4) Booking the defendant within one wccl( of sentc.nc.ing if the 

defendant has not already been hooked. 
(5') A mioimum payment by the defendant of two h1mclrcd dollars 

($200) to be disbursed as specified in . this pnmgmph. lf, after a 
hearing in court. on the record, the court finds that the defembnl 
docs not have the a hility to pay, the court may reduce or waive this 
fee. 

One-third of the moneys deposited with the county trear.urer 
pursuant to this section shall be retained by counties and deposited 
in the domestic. violence prof,'l'Oms special fund ercatcd pursunnl to 
Section 18305 of the Welfare and Institutions Code, to be e){pendcd 
for the purposes of Chapter 5 (commencing with Section 18290) of 
Part & of Division 9 of the Welfare and Institutions Code. TI1e 
remainder ~:hall be transferred. once a montl1, to tl1c Comrollcr fm 
deposit in equal amounts in tllc. Domestic Violence Rc!ttrninillg 
Order Reimbursement Fund and in the Dmomotic. Violence- Tl'llining 
and Eclucation Fund, which arc hereby c-reated. io an amount equal 
lo two-1l1irds of funds eollected during the preceding month. Moneys 
deposited into these funds to this sccbon shall be nvuilnhlc ltpon 
appropriation by tt1c Lcgislatlll'e and shall be oisnibuted each fiscal 
ycor as follows: 

(A) Funds f1:om tb.e Domestic Violence Restraining Order 
Reimbursel\lent I'und shall he distributed to local lnw enforcement 
or other criminal justice. agencies for statc-m:mdated local costs 
resulting from the notification requircmenL~ set forth in subdivision 
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(a) of Section 6335 of the Familv Code. based on the annual 
notification from the Dc'J)artmcnt of Justice of the number of 
rcr;training orders is::-.ued n.nd registered 111 the state domestic. 
violence restraining order registry maintained by the Dcpanment of 
Justice, for the development rrnd maintcmncc of tho domestic 
violence restrnining OTclcr dnta brmk system. 

(]J) Funds fmm tlJC Domestic Violence Training m1d Education 
Fund. shall support a statewide training and education prognm to 
increase public awareness of domestic violence and to improve ihc 
scope and quality of services provided to the victims of domestic 
violence_ Grams to ocrpporl this progmm slmll be awarded on tl 

competitive basis and be administered by the Slate Department of 
Health Services. in consultmion with the statewide domestic violence 
<:oalition, which is eli1,~ble tQ recc.ive funding untlcr this section. 

(6_) Successful completion of a hatterer's program, as defined in 
subdivision (c), or if none is available. another approprinrc 
counseling program dcsig:nmed by the court for a period not less 
thnn one ycnr with periodic progress reports by the program to the 
court every three montl1s or less and wccldy sessions of a minimum 
of two hours Glass time dumtion. 

(7) (A) (i) The court shall order the defendant to comply with 
nil probation requirements, including U1e requirements to attend 
coun~c1ing, keep a11 pro!,'Ti1m appointments, and pay program fees 
hosed upon llw obility tn pay. · 

(ii) The tcnm of probation for offenders shall not be lifted . until 
nil reasonable fe.cs due to the counseling program have been· paid i11 
full, but in no case shall probation he cxtcndccl hcyond the tem1 
provided in subdivision (a) of Section l203 .l. If the court finds that 
the defendant does not. have the ability to pay the fees based on the 
defendant's changed c-ircumstances, ti1e court may reduce or waive 
the fees. 

(B) Upon reqrtest by the battcrcr 's program, the court shnll 
provide lhe defendant's arrest i:eporL, prior incidents of violence, and 
treatment history to the progrom. 

(SJ The court also shall order the defendant to pmfonn a. specified 
amount of apwopriatc community service, -as designated by the 
court. TI1e defendant shall present the court with proof of completion 
oF community service and the court shnll deLcnnine if the community 
service has been satisfactorily comnlctcd. If sufficient staff and 
resources are avaibhle, the ~ommunity servic-e sha11 be performed 
under the jurisdiction of the local agency overseeing a community 
scn,ice prob'11ltn. 

(9) If the progrnm finds that the dcfenclont is unsuitable, the 
program shall irnmedi.amly contact lbc probation dcparuncnt or the 
court. The probation department or court shall either recalendar the 
case for l1cm·ing or refer the defendant to nn appropriate altemalive 
halterer~s progr-am. 

97 

575 



-239- Ch. 83 

(J 0) (A) Upon recommendntion of the progr8m, n court &ball 
require B defendant to participate in additional sessions throughout 
the probationary period, unless it ·finds that it is not in the interests 
of ju.sticc to do so, states its reasons on the record, and enters them 
into the minutes. In dccidin~ whether the defendant wou.ld benefit 
from mnrc sessions, the co:m shull consider wht\ther unv of the 
following conditions cx.ist: -

(i) The defendant has heen violence free for a minimum of s1x 
months. 

(ii) The defendant has cooperated and participated m lhc 
hnttcrcr,s program, 

(iii] The defendant demonstrates an undcrntnnding of and 
practices positive confli<.:tresolution skills. 

(iv) The defendant blames, degrades, or has ccnnm:iltod 
dehumani~c Lhe '~ctim or puts at risk the victim's safety, 
but not limited to. molesting, stalking, striking, 
threntaning, sexually assou\ting, or battering the victim. 

acts that 
including, 
nttnck.iug, 

(v) 1l1c dcfandant demonstrates nn understanding thnt the ur.c of 
coercion or ·violent behavior lo maintain dominance is unacceptable 
in an intimmc relationship. 

(vi) The defendant has made threats to lm.·m anyone in m1y 
111anner. 

(vii) The defcndm1t has complied with applicable requirement> 
under paragraph (6) of subdivision (c) or subparagraph (C) to 
receive alcohol counseling, dmg cmmsding. or both. 

(viii) The defcnda·nt demonstrates acceptance of . responsibility 
for l11e abusive behavior perpetrated agaim:t the victim. 

(B) 11Jc program shall in=cciintcly report any violation of the 
terms of tl1e protective order, including any new acts of violence or 
f-ailure to comply with the program requirements, to ti1e court, the 
prosecutor, and, .if fonn8l probation has been ordered, to the 
probation deportment. The prohntioncr shall file proof of cntollmcnt 
in a battercr's program with the court within 30 days of conviction. 

(C) Concurrent with other requirements under this section, in 
addition to, and not in lieu of, the hntterer's program, and unless 
prohibited by the rcfctTing comt, the probation department or the 
court may make provisions fur a defendant to u"c his or her resources 
tn enroll in n chemical dependency program or to enter vohmwrily 
a licensed c.hemical dependency recovery hospital or residential 
treatment program that has a valid license issued hy the state to 
provide alcohol or drug scn-·iees to receive progntm pnrtic.ipation 
credit., as detennincd hy lhe court. The probation ciepartmcnt shall 
docl.ll1l<..'n1. evidence of this hospital nr residential trcntmant 
participation in the defendant's program file. 

(]1) The conditions of probation may include, in lieu of a fine, but 
not. in lieu of the. fund psyment required under paragraph (5), one 
or more of the following re-quirement.»: 
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(/\.\ That U1e dcfbndont mnke payments to o ball•:red women's 
sheller. up to <t t.nox.inmm of Ji vc thousand dollars($ 5.000"). 

(B) That the defendant reimburse the victim for reasonable 
c':pcnscs that U1c cOUli" finds arc. U·oc direct rcsull of the defendant's 
o-ffense. 

For any mder tu pay a f'ir1~, to rnnkc pttymcnt'' to n hnlterecl 
women's ~hcltcr, or to pay rGstitut.ion as a condition of probation 
under this oubdivisimL the. court slmll make a determination M the 
clcfcndnnt's nbiliry to pay. Dcl.cnninmion Clf a dcfcndartt's abili.ty to 
poy may include his or her 1\Jture earning capacity. 1\ defendant shall 
hem the rnmlcn <>f dcmollf;trating lack of hie or her ability In pay. 
E1:prcss fwdin~s by lite court as to the factors bearing on t.hc amount 
nf the fine. shall .not be required. In no event shall any mclet: TO mnko 
p;1yment~ to n b~ttcrcd women's shelter he n1ndc if it would i.1npair 
the ability of the defendant w p::ty direct rC!>titulicon to the victim or 
court-onicrccl child support. When the injut·y to a lllarricd pcrwn if' 
caur.;cd tn whnlc. or in pan by the c.rimitw1 acts of his or her spouse in 
vini~nion of thi~j ~::cctinn~ th~ community property fih(l.ll 1mt be. m::cd to 
discharge the liability crf the <>ffcuding r.rmtsc fen· restitution to the 
injured spouse .. us rcqulrr:~(l hy Section 1.203.04~ f:lR opcnnivc on or 
before. Augu:rt 2. I 9'!5, oc Section l ~02.4, or to a shelter for costs witb 
regard In the injured spnu•;e, llntil all separate "[lr!lpe1·ty nf the 
offending spouse is c~ haustcd. 

(12) H it appears to the. prosecuting attorney, the cnurL or th~. 
prohuti ~n department that the dcfc.mlnnt is pc.rfom1ing 
"nsatisfar.tnrily in the assigned program, is not bcncflting fr0111 
cnunsc:Eng~ nr has C.11gagctl .in crimin:1l cond~JC:.L, upon rcCluc~L nf the 
probation l1fficcr. the prosecuting attotTIG)\ or on its own motion~ r.hc 
court, (]S D priority calendrtr item, sllLJll holcl a hearing to dctennine 
whether futihcr scntcncin13 should proceed. 11.1e court may consid::.r 
factors.. including, but not limited to, any violence hy the dc[e.rtdant 
against the former or " new victim while on pmbntion and 
noncompliance witl1 any other specific condition nf probation. If the 
cmm fmds that the defendant is not pcrfonrring sulisfuctorily in l.hc 
n~~igned prn~r:u'l\ 1 1;, nn1 henefrting from the prngrnm~ has nol 
COlllplicd with a condition of probation, or has cngRgcd in criminal 
conduc.~ the court shall tcnninatc the dcfcndant·s participation m 
the pm~'l'mn ;md sh<Jll r>rncoed wilh further "L'11ten<-~ng. 

lb) If ~ pets on is granted fom1al probation for a crime i11 which the 
victim ir, a person deflned in Section 6211 of the Fumi.lv Code. in 
addition tD the lc.nm specified in ,;ubdivision (b), all of th~ :fol.lowing 
:;hall apply: 

( 1) The J11'nbminn department "hall mnlce llTJ invc:;tigation and 
take into consideration the dcfcndJ.nt's age, medical history, 
emp!Clyment fmd service records, educntinnal back-"'found, 
wmnmuity and family tics. prior imcidcnts of violence, poiice Tcport, 
trcotmcnt himnry, ir any, dcmnnstrabie mntivaiinn. and C'1Lhcr 
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mitigating factors in dctctmining which ball.ercr's program would he 
appropriate for the defendant. This information shall be provided to 
the batterer 's program if it is requested. The pmbatinn department 
shall also determine. which community pmgrRms the defendant 
would bcncf1t from and which of those programs would accept the 
defendant. The probation dcpanrnent shall report its fmdingo and 
recommendations to the court. 

(2) The crunt shall ndvir.e OJC defendant that the failure to report 
to the probation department for the initial investigation, as directed 
hy the court, ar the failure to enroll in a specified program, as 
directed by the court or the probatim1 department, shu lJ rcsull. in 
possible further incarceration. The court, in the interests of justice, 
may relieve tl1e defendant fi·mn the prohibition set fmth in this 
subdivision based upon the defendant's mir.ta:ke or cx.cusablc neglect. 
Application for lhis re.lief shall be filed within 20 cnllrl days of the 
missed deadline. Tlus time limitation msy not be extended. A copy 
of any application f11r relief shall be served on the off1ce of tl1e 
prosecuting ntt.nrncy. 

(3) A ftcr u1c ccrurt orders the dcfcndnnt to a bat1crer 's program, 
the probation department shn11 conduct an initial asscssmant of the 
defendant. including, bm not limited to, all of tile following: 

fA) Social, economic, and family hackgmund. 
(B') Educatitm. 
(C) Vocational achievements. 
(D) CriminaJhisimy. 
(E) Medical histnry. 
(F) Substance ahusc hif.tory. 
(G) Consultation with the probation officer. 
(B) Verbal consultation with U1e victim, only if the victim desires 

to participate. 
(I) Assessment of the future probability of the defendant 

committing murder. 
( 4) The probation department shall attempt to notify the victim 

ref!arding the recmircmcms for the defendant's participation in the 
batterer's program·, ar, well ru; regarding available victim resotrrces. 
The victim also sha]] be. informed that attendance in any program 
does not guarantee that an abuser will not be violent. 

(c) The court ot the probation department shall refer defcnciams 
only to baltcrcr's programs that. follow standards outli11ed in 
parngraph (l ), which may include, hut are not limited to, lectures, 
classes, group discussi<Jns, and c:otrnsclirig. The probation ckparlmcnt 
shall dc!;ign and implement on approval and renewal process fnr 
bat!crcr's programs ancl shall solicit. input from criminal justice 
agcncie.G and domestic violence victim advocacy programs. 

(1) The goal of a barterer's program under this section shall be to 
stop domestic violence. A barterer's program &hall consist of the 
following components: 

g; 
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tAl Strategies to hold the licfcndnnl accountable for the violence 
in a rc.lmionsh1p, induding, but not i·llniled tu, providing the 
defendant with n written sl~temenl. that the defe1tcbn1. shall be held 
necounutblc f-C.1r ncL<; or 1'hrc{11S nf domestic. vinlcnc.:c. 

(Bl A J-cquircmcnt thnt the dcfcndam pnrticipntc in ongoing 
~amc-gcnOer grotip s:::sr;itlnS. 

(C) An initial intake tbal provides written definitions to U1c 
defendant of rhysical, emotionoL sexual, economic. and \'erbal obuse, 
and the technique:; fi.>r stopping these types of ~lJlrsc. 

(D) Procedures Ln infnnn Lhc victim regarding lhe requirements 
fnr the dcfcndani.'B pmticip:ninn in ihc int•,:n•cntion program Hs well 
as rc~ardlng available vlcti.In resources. The victim also shall be 
infon11ed thrl1. Rhcndance in any prognnn does not guarnntee thm on 
ahuser .,.,..jll not be violl>:;lL 

IE) A t·equiremcnl thai the defendnnl attend S>TOup sessions free 
of chemic~ 1 itrn ucncc. 

(F) Educntional pmgramrning thnt. exarnme~. at a minimum, 
gender rnlcs~ socializn.tion, the nnturc of vioicnce~ the dyn~1rnic!\ of 
power and control, and the effects of nhur.o on children and mhcr!:_ 

(G) .A. requir(!mcnt Lhnt c;~dudcs any couple counseling or fmnily 
counseling, or·botll. 

(H) PTocedurer; lh::t( give the. -prngrilm \he righ1 ln :.1:;~;c~:r; whether 
m not the defendant would benefit ft·0m the prog1·am rmd to refuse 
tr• enroll lhe dcfcndanl if it is determined thnt the defendant would 
nni benefit from the program. so l<mg as the. rcfu.sal i~ not because of 
the dcfcncbm's inability m pay. If possible, the. progrmn shall suggest 
an apJrropri~le altcmalivc prngn:m1. 

(I\ Program staff who. to tbc c:·:tcnt possible, have specific 
lmowlcdge re.gm·ding, but not limited to. spousal abuse, chilo abuse, 
:;exual nbuse, subsmnce. abuse, the dynamics of violence and anusc, 
the law, and procedw·es oftlw legal system. 

(J) Program stoH" who m:c encouraged to utilize the cr.pc1tisc. 
training, and assisttmcc of local don1esiic violence centers. 

(K) A requirement that ilie defcndm11 enter inlo a written 
agreement with the progmrn, which shaH include an outline of the 
content"' of tl1c. prngran1, the ilttcndancc rcguircmcms, the 
requirement to attend group scHSions free of chemical infiucncc, and 
n stntemcnt lhnt nrc Uefenclnnt mny be re.moved n·om 1hc prng.ram 
i:f it is determined that U1c dcfcuclant is 110t benefiting from tl1c 
_program or j~ dir::ruptive tn the program. 

(L) A requirement that the dcfL,ndnn1 r;ign a conii.dcntinliry 
statement prr1hlbiting diselosure nf any information obtained 
throllgh r~rlicipnling m the prnbrnl111 or during group scmmms 
regarding other pmiicipnnts in the progrru.n. 

(M) l'rogrmn cnntent that provides cultural nnd ethnic G"'lsitivity. 
(N) A rcqLiirc:mcnl of ll •.vrillcn referral from the court or 

prnhation dcp:mmcnt prior to pennitting the defendant to enroll in 
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the. profc~·am. The m·itten mfcn-al shall stale the number of mmnnum 
sessions required by the court. 

(0) Pr0cedures for submitting to the probation department all of 
the foil owing uniform writte11 responses: 

(i') Proof of cnmllment, to be submitted to the cornt and the 
probation dcpnnmcnt m1d to include the fee determined to he 
charged to tbc defendant, based upon 1hc ability to pay, for cac.h 
session. 

(ii) l'criodic· progress reports that include nl.tcndancc, fee 
payment history, and program compliance. 

(iii) Final cvaluntion 1hnt includes the pmgrnm 's cvaiuntion of the 
dcfcndant"s progress, l!SiJ.tg the criteria set forth in paragraph (4) of 
subdivision (fl) and recommendmim1 for either successful or 
um:ucccssful terminmion or continuation in the program. 

(P) J\ ~;liding fee schedule based on the defend;mt's ability to pay. 
The bnttcmr's program shall develop and utilize n sliding fcc scale 
that recognizes both the dnfcndant's ability to pay nnd the necessity 
of programs to meet overhead expenses. An indigent defendant rn(ly 
twgotiatc a deferred payment schedule, hut shall pay a nominal fcc, 
if the defendant. has the ability to pay the nominal fcc. Upon n hearing 
and o findiog by the court thai. tltc defendant does not have · U1e 
fin~ncinl ability to pay the nominal fcc, the courl. shall wnive this fee. 
The payment of the fcc >hall be made a condition of probation if the 
court determines the defendant has the present ability to pay the fcc. 
Tim fcc shall be paid during the tenn of probation unless the program 
sets other conditions. The acceptance polir.ics shall be in accordance 
with the scaled fee system. 

(2) The cow:t. shall refer persons only to battcrcr's 
have been approved by the probation department 
paragraph (5). The probation department shall do 
following:: 

programs tlmt 
pursuant to 

both of the 

(A) Provide for the issuance of a provisional approval, provided 
U1at the applicant is in substantial compliance with applicable laws 
and reg:uiaiions and an urgent need far approval exists. A provisional 
approval shall be considered an authori7.1tion to provide services and 
shall not be consickrcd a vested right. 

(B) If the probation department dctcr.mines that a program is not 
in compliance with standards set hy the depmtmcnt, the department 
shall provide written notice of the noncompliant areas to the 
program. TI1e program shall submit a written plan of corrections 

. within 14 days from U1e date of the written notice on noncompliance. 
J\ plan of correction shall include, hut not be limited to, a description 
of each corrective action and timefrHmc for implementation. The 
department shall review and approve all or any part of tbc plan of 
correction and notify the program of ap-proval or ciisnpprovnl in 
writing. lf the program fuils to submit a plan of correction or fails to 
implement the approved plan of correction, fne department shrrll 
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con~ider whether 1.0 revoke or suspend upproval and, upou revolting 
or suspending approvaL sball h:1 vc. the !Jpliun to cease referrals of 
defend8nls under thi!\ secticnl. 

(3) No program. rc.gardless of iLs snmec of funding, shall be 
approvctl unle~.~ it meet~ ali oftl1<: following standards: 

(II) The estnhli:;hmDnl nf guideline:; ;~nd ctileria fnr cducntinn 
services. inc.luding ~taudards Of services Lhat nt~y include lcclun:s. 
clnsses~ and ~roup di~cussions. 

(8) Supc.rvisi<Jn of lhc dci'C.mlnnt for the purpose of evaluating lhc 
persOn· s probrt·cs::: in the program. 

(C_) lldcgunlc rcpnniog requirements In ensure that. ali · pc.rsom' 
who, a f"ter being ordered to attend and complete a program. may oe 
identified for either f.1ilure to emoll in, or failure to successfuliy 
cmnplct:c, the progr:m1 or for the !mccc~:r;ful completion of lbe 
prngram as ordered. The program ~hall notify fuc court and the 
probation c1cpnrtmcnt. in wtiting "~thin the period of lime end in the. 
mrumcr speci fil'd by the c<;>urt of nny person who fails in complete the 
prQbrram. Notifio:1hon shall be given if the prnh1fllm determines that 
the dc:fcll(lant is performing unsatisfactorily m if the defendant i<> not 
bcndlting !Tom the education, treatment, or counseling. 

(D) No victim shall be. wmpeUed to participate in a progrnm or 
eoun:-:f:llng, :md TJO prngrnm 1n:1y condition , defendant,;:;. enl'ollment 
on pnrDcipation by the. victim. 

(4) l11 making rcfcmlls of indigent defendants W approved 
battcrer's programs. the. probntior1 dcJl!lnmcnt shall apportion these 
rcfcn·als evenly among the npprnverl progrmns. 

(5) The probation dcparlmcm shall h;;vc the snlc authority tn 
approve a battcrer's program for probation. The program shall be 
require<.l to obtain· only one approval but shaH renev.' tl1at apprc>vai 
annually. 

(/\) The procedure for the apprm•a I of a new or c:<.isting program 
shall include all of the following: 

(i) The completion of a writlen application containing necessary 
and pertinent infonnation describing the applicant program. 

(ii) The demonstration by the progrom lhat it possesses adequat~ 
administrative and operational capability to Qperme a battcrC'l··s 
rrcan11cnt program. The pro!p·am slmll provide doeumcmation to 
prove th{]l I he probrr~1rn has eondtrci'ed hnttercr 's pt:Tlgrtlm.s for a~ 
least one: year prior tQ application. This requirement may be waived 
m1der whpamgraph (A) of paragraph (2) if there is no e,.isting 
hHttcrcr's prOh-rtam in the. c:ity, county. or city and county. · 

(iii) The onslle review of the prognJTT11 including 1nonitoring of a 
scsRinn to clctc.m,inc that lhe program adhere£ to npplicnblc st:Jtutc:: 
and regulations. 

(iv) The. payment of the approvnl fee. 
(B) The probation dcpmimcnt shall fix " fee for nppmval nnt to 

exceed two hundred iifly dollnf" ($250) and for approval renewal nol 
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to exceed two lumdred fifty dollars ($150) every year in an amount 
sufficient to cover its cost in administering the approval process 
under this section. Nn fee r.hall be charged for the nppmval of local 
govcn1mcntal ~ntitlc5. 

(C) The probation department has the sole atrthority to approve 
the iss1Jnnce, dc.·nial, ~uspension, or rcvncotion nf approv«l and In 
cease new enrollments or referrals to a battercr's program under lhis 
section. The probation deparU11ent Rhall review in formntion relative 
to a program's pe::fommncc or failure to adhere to Slandards, or both. 
The pTObation deparrn1ent may suspend or rc~oke m1y approval 
ir:sucd under this subdivisim1 or deny an application to renew nn 
approval or to modify the terms and conditions of approvaL based on 
grounds established by probation. including, hut not limited to, either 
of the foi!Qwing: 

(i) Via lntion of this section hy any person holding approval or by 
a program employee in a program under this section. 

(ii) Misrepresentation of any material fact in obtaining the 
approval. 

((,) For defendants who are chronic ur.crs or serious abusers of 
drugs or alcohol, standard components in the progrmu shall include 
concurrent counseling for substance abuse uud \~alent behavior, and 
in uppropriaie cases, detoxification and nbstinen~.e from the abused 
substance. 

(7) The program shall conduc.t an exit conference that assesses the 
defendant's progress during his or her participation in the hattc.rcr's 
program. 

SEC. 152. Section 1269h of the Penal Code is amended to read: 
1269b. (a) The officer in charge of a jail where an arrcsteu 

person is held in ou;iody, an officer of a sheriff's department or police 
department of a city who is in charge of a jail m: is employed at a fixed 
police m sheriff's facility and is acting under an agreement with the 
agency thnt keeps the jnil wherein an arrested person is held in 
custody, an employee of a sheriff's department or police i:leparttnCtlt 
of ~ city who is assigned by the department to collect bail, the clerk 
of the municipal court of the judicial district in which the offense was 
alleged to have been committed, and the c.Jcrk of the supe1im court 
in which the case against the defendant is pending may approve and 
r.cc:cpt. bail in the amount fixed by the wanant of mTesl, schedule of 
bail, or order admitting to bail in cash or surety bond cx.ccutcd by a 
certified, admitted ~urety insurer as provided in tl1e Insurance Code, 
to issue and sign an order for the rclcosc of the arrested person, and 
to set a time and place for the nppcurancc of the arrested person 
before the upproprintc court and give notjcc ihcrcof. 

(b) If a defendant has appeared before a judge of the court on the 
charge contained in the complaint, indictment, or infonnation, the 
b"il shall be in the amotmt fixed by the judge at the time of the 
appearance; if that appearance has not been made, the bail shall he 
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in the mnount fixed in the warrant of arrest or, if no wnn·ant of nrrest 
hus been issuc(l the amount of bail shall be pursuant to the uniform 
countywide. Rchedule of hail for the county in which the rkfenclmll 
is required to nppCfll', previously fixed and npproved as provided ill 
subdivisions (c) and (d). 

(c') Tl. iR the duly of the superior Rnd municipal courl. jttdgcs in cRch 
county to prepare, adopt, and mmually revise. by a majority vote, at 
a meeting cnllecl by the presiding judge of the superior court of the 
cotmty, a uniform countywide schedule of bail for all bailable felony 
offenses. 

!n adoptin:; a uniform countywide. schedule of b"il for all bailable 
offenses the judges shall cotJnider the seriousness of the offense 
charged. In considering the seriousness of the offense charged ihe 
judges shall assign an additional amotnlt of required bail far each 
aggravating or enhancing factor clmrgcablc in the complaint, 
i.ncludillg, but not limited to, additional bail for cbargcs alleging facts 
thai would bring a per:;on withiu any of the fnllnwing sections: 
Section 667.5, (•G7 .. 'iL (,67.6, 667.8, 667.85, 667.9, 667.10, 12022.12022.1, 
12022.2, 12022.3, 120:!2.4, 12022.5, !2022.53, 12022.6, 12022.7, 12022.8, 
or 12022.9, or Section 11356.5, l1370.2. or J 137011 of the Health and 
Safety Code. 

ln considering offense~ whert.-1n a violation of Ch;1pter 0 
(commencing with Scc1ion 11350) of Division lO of the Health and 
Safety Code .is alleged, the judge shall assif,'Tl an ndditionnl amount of 
required bail for offenses involving large quantilic.9 of controlled 
substances. 

(d) The nnmicip~rl court judges in each county, at a meeting called 
by the presiding _judge of tl1e municipal court at each county seat, or 
the superior court judges in each county in which U1ere is no 
municipal court, at n meeting called by the pre~iding judge of tl1e 
superim eour~ shall prepare, adopt, and nnnually revise, by a 
nmjm-ity vote, n uniform, countywide. schedule of bail for all 
rmsocmeanor and infraction offenses except Vehicle Code 
infractions. The penalty schcriule for infraction violations of the 
Vehicle Cnde shall he esLablished hy the Judicial Council in 
accordance with Section 40310 of the Vclrick Code. 

(c) Eacll countyv.ridc bnil schedule shaU contain a list of the 
nffcnscs nnd the nm~unts of bail npplicnhle t}Jcrcto us the jml;;-es 
determine to be nppropriatc. If the schedules do not list all offctlSC5 
srecifically, they shnll contain n general clause for clesignmed 
nmounts of buil as the judges of the county dctcrrn.inc. to be 
~ppropriate ior all the offenses not specifically listed in the schedules. 
A ~O'J'Y of the Cfnmtywidc hail sohcdulc ,;hall he sent to the. officer in 
dwrgc of tllC county jail, to the officer in charge of each city jail 
within the county, tO each superinr and municipal court judge and 
commi~sioncr in the county, a:nd to the Judicial CnunciL 
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(I) Upon posting bail, the defendant or arrested person shall he 
discharged from cw;tody as to the offense on which the bail is posted 

All money and surety bonds so deposited witll on officer authorized 
to receive bnil shall be transmitted immediately to the judge or clerk 
of the court by which the onder was made or warrant issued or bail 
schedule fixed. lf, in the case of felonies, an indiclmcnl is filed, the 
judge or clerk of the court shall rransmit all of the money and surety 
bonds to the county clerk. 

(g) If a dcfendrmt or arrested person so released fails to appear at 
the time and in 1he court so ordered upon his or her release from 
custody, Sections 1305 and 1306 apply. 

SEC. 153. Section 1347 of the Penal Code, as amended by Section 
1.5 of Chapter 670 of the Statutes of 1998, is amended to read: 

1347. (a) It is the intent of the Legislature in enacting this section 
to provide the court with discretion to employ unusual court 
procedures to protect the rights of a child witness, the rights of the 
defendant, and the integrity of the judicial process. In exercising it~ 

discretion, the court necessarily will be required to balance the righ1s 
of the defendant or defendants against the need to protect a child 
witness and to preserve the integrity of the court's rruthfinding 
function. This discretion is intended to be used selectively when the 
facts and circumstances in the individual case present compelling 
evidence of the need to usc these unusual procedures. 

(b) Notwilhstandiog any other law, the court in any criminal 
proceeding, upon written notice by the prosecutor made at least 
three days prior to the date of the preliminary hearing or trial date 
on which the testimony of the minor is scheduled, or during the 
course of the proceeding on the court's own motion, may order that 
the testimony of a minor 13 years of oge or younger at the time of the 
motion be taken by contemporaneous examination and 
cross-examination in another place and out of the presence of the 
judge, jury, defend!lilt or defendants, and attorneys, and 
communicated to the courtroom by means of closed-circuit 
television. if the court makes aU of the following findings: 

(1) The minor's testimony will involve a recitation of the facts of 
either of the following: 

(A) An alleged sexual offense committed on or wilh the minor. 
(B) The minor is a viclim of n violent felony, as defined m 

subdivision (c) ofSeetion 667.5. 
(2) The impact on the minor of one or more of the factors 

cnumcmtt'd in subparagraphs (A) to (D), inclusive, is shown by clear 
and convincing evidence to be so substantial as to make the minor 
unnvailable as a witness unless closed-circuit television is used. 

(A) Threats of serious bodily injury to be infliCted on the minor or 
a family member, of incarceration or deportation of the minor or a 
family member. or of removal of the minor from the family or 
dissolution of the family, in order to prevent or dissuade the minor 

97 

584 

e 



Ch. 83 -24M-

·from attending or giving testimony at any trial or court proceeding, 
or to prevent the minor from reponing the alleged sexual offense or 
from assi>ting in criminal prosecution. 

(B) Usc of a fircann or any other deadly weapon during the 
commission of the crime. 

(C) lniliction of great bodily injury upon the victim during the 
conunission of the clime. 

(D) Conduct on the part of the defendant or defense counsel 
during the hearing or trial tl1at causes the minor to be unable to 
cominue his or her testimony. 

In making the determination required by !his section, the court 
shall consider the age of the minor, tl1c relationship between the 
minor and the defendant or defendants, any handicap or disability of 
the minor, and the nature of tl1e acts charged. The minor's refusal to 
testify shall not alone constitute sufficient eviden~e that the special 
procedure described in tins section is necessary to obtain the minor's 
testimony. 

(3) The equipment available for usc of closed-circuit television 
would accurately communicate the image and demeanor of the 
minor to tl1c judge, jury, defendant or defendants, and attorneys. 

(c) If tl1c court orders the use of closed-circuit television, two-way 
dosed-circuit television shall be used, except that if the impact on the 
minor of one or more of the factors enumerated in subparagraphs (A) 
w (D), inclusive, of para[,•raph (2) of subdivision (h), is shown by 
clear and convincing evideocc to be so substantial as to make the 
minor Lmavailahle as a witness even if two-wr~y closed-ciTcuit 
television is used, one-way closed-circuit television may be used. The 
prosecurion shall give the defetldant or defendantli at least 30 days 
written notice of the prosecution's intent to seek the use of one-way 
closed-circuit television, Wlless good cause is shown to the court why 
U1is 30-day notice requirement should not apply. 

(d) (I) The hearing on a motion brought pmsuant to this section 
shall be conducted out of the presence of the jury. 

(2) Notwithstanding Section 804 of the Evidence Code or any 
other law, the court, in determining the meriu; of the motion, shall 
not compel the minor to testify at the hearing; nor shall the court 
deny the motion on the ground that the minor has not testified. 

(3) In determining whether the irnpacl on an individual child of 
one or more of tile four factors enumerated in paragraph (2) of 
subdivision (h) is so substantial that the minor is unavailable as a 
witness unless two-way or one-way closed-circuit television is used, 
the court may question the minor in chambers, or al some other 
comfonable place other than tllC counroom, on the record for a 
reasonable period of time with the support person, tile prosecutor, 
and defense counsel present. The defendant or defendants shall not 
be present. The court shall conduct the questioning of the minor and 
shall not pcnnit the prosecutor or defense counsel to examine the 
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minor. The prosecutor and defense counsel shall be pCllTiittcd to 
submit proposed questions to the court prior to the session in 
chambers. Defense counsel shall he afforded a reasonable 
opportunity to consult with the defendant or defendants prior to the 
conclusion ofthe session in chambers. 

(e) When the court orders the testimony of a minor to be taken 
in another place outside of the courlroom, the court shall do all of the 
following: 

(1) Make a brief statement on the record, ourside of the presence 
of the jury, of the reasons in support of its order. While the statement 
need not include traditional findings of fact, the reasons shall be set 
forth with sufficient specificity to permit meaningful review and to 
demonstrate that discretion was exercised in a careful, reasonable, 
and equitable manner. 

(2) Instruct the members of the jury that they are to draw no 
inferences from the use of closed-circuit television as a means of 
facilitating the testimony of the minor. 

(3) Instruct respective counse~ outside of the presence of the jury, 
that they are to make no comment during t11e course of the trial on 
the usc of closed-circuit television procedures. 

(4) Instruct the support witness, oumide of the presence of the 
jury, that he or she is not to coach, cue, or in any way influence or 
attempt to influence the testimony of the minor. 

(5) Order that a complete record of the mmmination of the minor, 
including the images and voices of all persons who in any way 
participate in the exantination, be made and preserved on videotape 
in addition to being stenographically recorded. The videotape shall 
be transmitted to the clerk of the court in which the action is pending 
and shall be made available for viewing to the prosecuting attorney, 
the defendant or defendants, and his or her attorney during ordinary 
business hours. The videotape shall be destroyed after five years have 
elapsed from the date of entry of judgmenl If an appeal is filed, the 
tape shall not be destroyed until a final judgment on appeal has been 
ordered. Any videotape that is taken pursuant to this section is 
subject to a protective order of the court for the purpose of protecting 
the privacy of the witness. This subdivision does not affect the 
provisions ofsubdivision (b) of Section 868.7. 

(f) ·when the court orders the testimony of a minor to be taken in 
another place outside tbe courtroom, only the minor, a support 
person designated pursuant to Section 868.5, a nonunifonned bailiff, 
and, after consultation with · the prosecution and the defense, a 
representative appointed by tbe court, shall be physically present for 
tbe testimony. A videotape shall record the inUlge of the minor and 
his or her testimony, and n separate videotape shall record the image 
oftbe support person. 

(g) When the court orders t11e testimony of a minor to be taken 
in another place outside the courtroom, the minor shall be brought 
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inLO lbe judge's chambers prior to the taking of his or her testimony 
to meet for a reasonable period of time with the judge, the 
prosecutor, and defense cmmsel. A support person for the minor shall 
also be present This meeting shall be for the purpose of explaining 
the comt process to tl1e child and to allow the atlorneys an 
opportunity to establish rapport with the child to facilitate later 
questioning by closed-circuit television. No participant shall discuss 
the defendant or defendants or any of the facts of the case with the 
minor during this meeting. 

(h) \\'hen tl1e court orders the testimony of a minor to be taken 
in another place outside the courrroom, notlring in this section 
prohibits the court from ordering tl1e minor to be brought into the 
courtroom for a limited purpose, including the identification of the 
defendant or defendants as the court deems necessary. 

(i) The examination shall he under oath, and the defendant or 
defendants shall be able to see and hear the minor witness and if 
two-woy closed-circuit television is used, the defendant's image shall 
be IJ'ansmitted live to the witness. 

(j) Nothing in this section affects the disqualification of witnesses 
pursuant to Section 70 I of the Evidence Code. 

(k) The cost of examination by contemporaneous closed-circuit 
television ordered pursuant. to this section shall be borne by tl10 court 
out of its existing budget. 

(l) The Judicial Council shall prepare and submit to the 
Legislature, on or before December 31, 2000, a report on the 
frequency of usc and effeetiveoess of closed-circuit testimony. 

(m) This section shall remain in effect only until January I, 2001, 
and as of that date is repealed, unless a later enacted statute, thai is 
enacted before January I, 2001, deletes or extends that date. 

SEC. I 54. Section 1347 of the Penal Code, as added by Section 1.6 
of Chapter 670 of the Statutes ofl998, is amended to read: 

1347. (a) lt is the intent of the Legislature in enacting this section 
to provide the court with discretion to employ unusual court 
procedures to protect the rights of a child witness, the rights of the 
defendant, and the integrity of the judicial process. In exercising its 
discretion, the court necessarily will be required to balance the rights 
of tl1e defendant or defendants against the need to protect a child . 
witness and to preserve the integrity of the court's truthfinding 
function. This discretion is intended to be used selectively when the 

. _ facts and circumstances in tl1e individual case _ present compelling 
evidence of the need to use these unusual procedll!es. 

(b) Notwithstanding any other law, the court in any criminal 
proceeding, upon written notice by the prosecutor made at least 
three days prior to the date of tl1e preliminary hearing or trial date 
on which tl1e testimony of the minor is scheduled, or during the 
course of the proceeding on the court's own motion, may order that 
the testimony of a minor 13 years of age or younger at the time of the 
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motion be taken by contemporaneous examination and 
cross-examination in another place and out of the presence of the 
judge, jury, defendant or defendants, and attorneys, and 
communicated to the courtroom by means of closed-circuit 
television, if the court makes all of the following findings: 

(I) The minor's testimony will involve a recitation of the facts of 
an alleged sexual offense committed on or with the minor. 

(2) The impact on the minor of one or more of the fuctors 
enumerated in subparngraphs (A) to (D), inclusive, is shown by clear 
and convincing evidence to be so substantial as to make the minor 
unavailable as a ·witness unless closed-circuit television is used. 

(A) Threats of serious bodily injury to be inflicted on the minor or 
a family member, of incarceration or deportation of the minor or a 
family member, or of removal of the minor from the family or 
dissolution of the fumily, in order to prevent or dissuade the minor 
from attending or giving testimony at any trial or court proceeding, 
or to prevent the minor from reporting the alleged sexual offense or 
from assisting in criminal prosecution. 

(B) Use of a firearm or any oilier deadly weapon during the 
commission of the crime. 

(C) ln:fliction of great bodily injury upon the victim during the 
commission of the crime. 

(D) Conduct on the part of the defendant or defense counsel 
during the hearing or ttial that causes the minor to be =able to 
continue his or her testimony. 

In making the determination required by this section, the court 
shall consider the age of the minor, the relationship between the 
minor and the defendant or defendants, any handicap or disability of 
the minor, and the nature of the acts charged. The minor's refusal to 
testifY shall not alone constitute sufficient evidence that the special 
procedure described in this section is necessary to obtain the minor's 
testimony. 

(3) The equipment available for use of closed-circuit television 
would accurately communicate the image and demeanor of 1he 
minor to the judge, jury, defendant or defendants, and attorneys. 

(c) If the court orders the use of closed-circuit television, two-way 
closed-circuit television shall be used, except that if the impact on the 
minor of one or more of the factors enumerated in subparagraphs (A) 
to (D), inclusive, of paragraph (2) of subdivision (b), is shown by 
clear and convincing evidence to be so substantial as to make the 
minor unavailable as a witness even · if two-way closed-circuit 
television is used, one-way closed-circuit television may be used. The 
prosecution shall give the defendant or defendants at least 30 days' 
written notice of the prosecution's intent to seek the use of one-way 
closed-circuit television, unless good cause is shown to the court why 
this 30-day notice requirement should not apply. 
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(d) (l) The hearing on a motion brought pursuant to this section 
shall be conducted out of the presence of the jury. 

(2) Notwithstanding Section 804 of the Evidence Code or any 
other law, tile court, in detennining ti1e merits of ti1e motion, shall 
not compel the minor to testify at the hearing; nor shall the court 
deny the motion on tite ground that the minor hns not testified. 

(3) In determining whether the impact on an individual child of 
one or more of the four factors enumerated in paragraph (2) of 
subdivision (b) is so substantial that ti1e minor is unavailable as a 
witness unless two-way or one-way closed-circuit television is used, 
the court may question the minor in chambers, or at some other 
comfortable place other than the courtroom, on the record for a 
reasonable period of time with the support person, the prosecutor, 
and defense counsel present. The defendant or defendants shall not 
be present. The court shall conduct tile questioning of the minor and 
sball not pennit the prosecutor or defense counsel to examine tile 
minor. The prosecutor and defense counsel shall be permitted to 
submit proposed questions to the court prior to tile session in 
chambers. Defense counsel shall be afforded a reasonable 
opportunity to consult with the defendant or defendants prior to the 
conclusion of the session in chambers. 

(e) When the court orders the testimony of H minor to be taken 
in another place outside of the courtroom, the court shall do all of the 
following: 

(I) Make a brief statement on the record, outside of the presence 
of the jury, of the reasons in support of its order. While the statement 
need not include traditional ii.ndings of fact, the reasons shall be set 
forth with sufficient specificity to permit meanint,>ful review and to 
demonstrate that discretion was exercised in a careful, reasonable, 
and eq ui t:a ble manner. 

(2) Instruct the members of the jury that they are to draw no 
inferences from the use of closed-circuit television as a means of 
facilitating the testimony of the minor. 

(3) Instruct respective counsel, outside of the presence of ti1e jury, 
lha! they are to mal<e no comment during the course of the trial on 
the use of closed-circuit television procedures. 

( 4) lnstruct the support witness, outside of the presence of the 
jury, that he or she is not to coach, cue, or in any way influence or 
attempt to influence the testimony of the minor. 

(~) C)rdcr that n complete record of the examination of the minor, 
including the images and voices of all persons who· iii any way 
participate in the examination, be made and preserved on videotape 
in addition to being stenographically recorded. The videotape shall 
be transmitted to the clerk of tile court in which the action is pending 
and shall be made available for viewing to the prosecuting attorney, 
the defendant or defendants, and his or her attorney during ordinary 
business hours. The videotape shall be destroyed after five years have 
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elapsed from the date of entry of judgment. If an appeal is filed, the 
tape shall not be destroyed until a final judgment on appeal has been 
ordered. Any videotape that is taken pursuant to this section is 
subject to a protective order of the court for the purpose of protecting 
the privacy of the witness. This subdivision does not affect subdivision 
(b) of Section 868.7. 

(f) When the court orders the testimony of a minor to be taken in 
another place outside the courtroom, only the minor, a support 
person designated pursuant to Section 868.5, a nonuniformed bailiff, 
and, after consultation with the prosecution and the defense, a 
representative appointed by the court, shall be physically present for 
the testimony. A videotape shall record the image of the minor and 
his or her testimony, and a separate videotape shall record the image 
of the support person. 

(g) When the court orders the testimony of a minor to be taken 
in another place outside the courtroom, the minor shall be brought 
into the judge's chambers prior to the taking of his or ber testimony 
to meet for a reasonable period of time with the judge, the 
prosecutor, and defense counsel. A support pernon for the minor shall 
also be present. This meeting shall be fur the purpose of explaining 
the coun process to the child and to allow the attorneys an 
opportunity to establish rapport with the child to facilitate later 
questioning by closed-circuit television. No participant shall discuss 
the defendant or defendants or any of the facts of the case with the 
minor during this meeting. 

(h) When the court orders the testimony of a minor to be taken 
in another place outside the cmntroom, nothing in this section 
prohibits the court from ordering the minor to be brought into the 
courtroom for a limited purpose, including the identification of the 
defendant or defendants as the court deems necessary. 

(i) The examination shull be under oath, and the defendant or 
defendants shall be able to see and hear the minor witness, and if 
two-way closed-circuit television is used, the defendant's image shall 
be transmitted live to the witness. 

(j) Nothing in this section affects the disqualification of witnesses 
purnuant to Section 701 of the Evidence Code. 

(k) The cost of examination by contemporaneous closed-circuit 
television ordered pursuant to this section shall be borne by the court 
out of its existing budget. 

(l) This section shall become operative on January I, 200 I. 
SEC. 155. Section 3003 of the Penal Code is amended to read: 
3003. (a) Except as otherwise provided in this section, an inmate 

who is released on parole shall be returned to the county that was the 
last legal residence of the inmate prior to his or her incarceration. 

For purposes of this subdivision, "last legal residence" shall not be 
construed to mean the county wherein the inmate committed an 
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offense while confmcd in a state prison or local jail facility or while 
confined for treatment in a state hospital. · 

(b) Notwithstanding subdivision (a), an inmate may be returned 
to another county if that would be in the best interests of the public. 
If the Board of Prison Terms setting tbe conditions of parole for 
inmates sentenced pursuant to subdivision (b) of Section 1168, or the 
Department of Corrections setring tbe conditions of parole for 
inmates sentenced pursuant to Section 1170, decides on a return to 
anotbcr county, it shall place its reasons in writing in tbe parolee's 
permanent record and include tbese reasons in the notice to the 
sheriff or chief of police pursuant to Section 3058.6. In making its 
decision, the paroling autbority shall consider, among otbers, tbe 
following factors, giving the greatest weight to the protection of the 
victim and the safely of the community: 

(1) The need to protect the life or safety of a victim, the parolee, 
a wimess, or any other person. 

(2) Public concern that would reduce the chance that the inmate's 
parole would be successfully completed. 

(3) The verified existence of a work offer, or an educational or 
vocational training program. 

(4) The existence of family in another county with whom the 
inmate has maintained strong ties and whose support would increase 
the chance that the inmate's parole would be successfully completed. 

(5) The lack of necessary outpatient treatment programs for 
parolees receiving rreatment pursuant to Section 2960. 

(c) The Department of Corrections, in determining an 
out-of-county commitment, shall give priority to the safety of the 
community and any wimesses and victims. 

(d) In making its decision about an inmate who participated in a 
joint venture program pursuant to Article 1.5 (commencing with 
Section 2717.1) of Chapter 5, Ute paroling autbority shall give serious 
consideration to releasing him or her to the colJ!lty where the joint 
venture program employer is located if that employer states to the 
paroling authority that he or she intends to employ the inmate upon 
release. 

(c) (1) The following information, if !ivailablc, shall be released 
by Ute Department of Corrections to local law enforcement agercies 
regarding a paroled inmate who is released in their jurisdictions: 

(A) Last, first, and middle name. 
(B) Birth dale. 
(C) Sex, race, height, weight, and hair and eye color. 
(D) Date of parole and discharge. 
(E) Registrabon status, if the inmate is required to register as a 

result of a conrrolled substance, sex, or arson offense. 
(F) California Criminal J:nfonnation Number, FBI number, social 

security number, and driver's license number. 
(G) County of commitment. 
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(H) A description of scars, marks, and tattoos on the inmate. 
(I) Offense or offenses for which the inmate was convicted that 

resulted in parole in this instance. 
(J) Address, iocluding all of the following information: 
(i) Street name and number. Post office box numbers are not 

acceptable for purposes of this subparagraph. 
(ii) City and ZIP Code. 
(iii) Date that the address provided pursuant to this subparagraph 

was proposed to be effective. 
(K) Contact officer and unit, iocludiog all of the followiog 

iofoonation: 
(i) Name and telephone mnnber of each contact officer. 
(ii) Contact unit type of each contact officer, such as units 

responsible for parole, registration, or county probation. 
(L) A digitized image of the photograph and at least a siogle-digit 

fingerpriot of the parolee. 
(M) A geographic coordinate for the parolee's residence location 

for usc with a Geographical Infonnation System (GIS) or 
comparable computer program. 

(2) The information required by this subdivision shall come from 
the statewide parolee dam base. The information obtaioed from each 
source shall be based on the same timeframe. 

(3) All of the information required by this ·subdivision shall be 
provided utiliziog a computer-to-computer transfer io a format 
usable by a desktop computer system. The transfer of this 
information shall be continually available to local law enforcement 
agencies upon requcsL 

(4) The unauthorized release or receipt of the information 
described io this subdivision is a violation of Section 11143. 

(f) Notwithstanding any other provision of law, an inmate who is 
released on parole shall not be returned to a location withio 35 miles 
of the actual residence of a victim of, or a witness to, a violent felony 
as defmed in paragraphs (1) to (7), inclusive, of subdivision (c) of 
Section 667.5 or a felony in which the defendant inflicts great bodily 
iojury on any person other than an accomplice that has been charged 
and proved as provided for in Section 12022.53, 12022.7, or 12022.9, if 
the victim or witness has requested additional distance in the 
placement of the inmate on parole, and if the Board of Prison Terms 
or the Department of Corrections flnds that there is a need to protect 
the life, safety, or well-beiog of a victim or witness. 

(g) Notwithstanding any other law, an inmate who is released on 
parole for any violation of Section 288 or 288.5 shall not be placed 
within one-quarter mile of any school that includes any or all of 
grades kindergarten to 6, inclusive. 

(h) The authority shall give consideration to the equitable 
distribution of parolees and the proportion of out-of-county 
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commitments from a county compared to the number of 
commitments from that county when making parole decisions. 

(i) An inmate may be paroled to another state pursuant to any 
other law. 

(j) (1) Except as provided in paragrR]lh (2), the Deparuncnt of 
Corrections shall be the agency primarily responsible for, and shall 
have control over, the program, resources, and staff i.mplemenring 
the Law Enforcement Automated Data System (LEADS) in 
conforn1ance with subdivision (e). 

[2) Notwithstanding paragraph (1), the Department of Justice 
shall be the agency primarily responsible for the proper release of 
i.nfoi111ation under LEADS that relates to fmgerprint cards. 

SEC. 156. Section 4536.5 of the Penal Code is !liT!e.nded to read: 
4536.5. The medical director or person in charge of a state 

hospital or other public or private mental health facility to which a 
person has been committed under the provisions of Article 4 
(commencing with Section 6600) of Chapter 2 of Part 2 of the 
Welfare and Institutions Code, shall promptly notify the Deparunent 
of Corrections' Sexually Violent Predator Parole Coordinamr, the 
chief of police of the city in which the hospital or facility is located, 
or the sheriff of the county if the hospital or facility is located in an 
unincorporated area, of the escape of the person, and shall request 
the assistance of the chief of police or sheriff in apprehending the 
person, and shall, within 48 hours of the escape of the person, orally 
notify the court that made the commitment, the prosecutor in the 
case, and the Deparunenl of Justice of the escape. 

SEC. 157. Section 5066 oflhe Penal Code is amended to read: 
5066. The Director of Corrections shall ellpand the existing prison 

ombudsman program to ·ensure the comprehensive deploY111ent of 
ombudsmen throughout the state prison system with specific focus 
on the maximum security institutions. The director shall submit a 
report to the chairs of the appropriate fiscal and policy committees 
of the Legislature by February I, 1999, outlining the plans for 
implementation of this section. · 

SEC. 158. Section 6051 of the Penal Code is amended to read: 
6051. The Inspector General shall conduct a management review 

audit of any warden in the D~']Jartment of Corrections or 
superint.endent in the Department of the Youth Authority who has 
held his or her position for more than four years. The management 
review audit shall include, but not be limited to, issues relating to 
personnel, tmining, investigations, and ·Iinancial matters. The audit 
report shall be submitted to the secretary of the agency and the 
respective director for evaluation and for any response deemed 
necessary. Any Member of the Legislature may request and shall be 
provided with a copy of any audit report. A report that involves 
potential criminal investigations or prosecution shall be considered 
confidential. · 
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SEC. 159. Section 6065 of the Penal Code is amended to read: 
6065. (a) The Legislature finds and declares that investigations 

of the Depmiment of Corrections and the Department of the Youth 
Authority that are conducted by their respective offices of internal 
affairs, or any successor to these offices, require appropriately tramed 
personnel, who perform their duties with honesty, credibility, and 
without any conflicts of interest. 

(b) To meet the objectives stated in subdivision (a), the following 
conditions shall be met: 

(I) Prior to training any peace officer who is selected to conduct 
internal affairs investigations, the department shall conduct a 
complete and thorough background check. This backgrmmd check 
shall be in addition to the original background screening that was 
conducted when the person was hired as a peace officer. Each person 
shall satisfactorily pass the second background check. Any person 
who has been the subject of a sustained, serious disciplinary action, 
including, but not limited to, termination, suspension, or demotion, 
shall not pass the background check. 

(2) All internal affairs allegations or complaints, whether 
in,;estigated or not, shall be logged and numbered sequentially on an 
annual basis. The log shall specify, but not be limited to, the following 
information: lhc sequential number of the allegation or complaint, 
the date of receipt of the allegation or complaint, the location or 
facility to which the allegation or complaint pertains, and the 
disposition of all actions taken, including any final action taken. The 
log shall be made available to the Inspector General. 

(c) Consistent with the objectives expressed in subdivision (a), 
investigators shall conduct investigations and inquiries in a manner 
that provides a complete and thorough presentation of the facts 
regarding the allegation or complaint. All extenuating and mitigating 
facts shall be explored and reported. The role of the investigator is 
that of a factfinder. All reports prepared by an investigator shall 
provide the appointing authority with a complete recitation of the 
facts, and shall refrain from conjecture or opinion. · 

(1) Uncorroborated or anonymous allegations shall not constitute 
the sole basis for disciplinary action by the department, other than 
an investigation. 

(2) All reports shall be submitted in a standard format, begin with 
a statement of the allegation or complaint, provide all relevant facts, 
and include the investigator's signature, certifying that the 
investigator has complied with the provisions of this section subject 
to compliance with Sections I 18.1 and 148.6. 

SEC. 160. Section 6126 of the Penal Code is amended to read: 
6126. [a) The lnspector General shall be responsible for 

reviewing departmental policy and procedures for conducting 
investigations and audits of investigatory practices and other audits 
and investigations of the Department of Corrections, the 
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Department of the Youth Authority, the Boord of Prison Terms, the 
Youthful Offender Parole Boord, or the Board of Corrections, as 
requested by either the Secretary of the Youth and Adult 
Correctional Agency or a Member of the Legislature, pursuant to the 
approval of the Inspector General under policies to be developed by 
the Inspector General. 

(b) Upon completion of an investigation or audit, the Inspector 
General shall provide a response to the requester. 

(c) In the accomplishment of investigatory audits, the Inspector 
General shall also identify areas of full and partial compliance, and 
noncompliance, with departmental investigatory policies and 
procedures, specify deficiencies in the completion and 
documentation of investigatory processes, and recommend 
corrective actions, including, but not limited to, additional training 
with respect to investigative policies. 

SEC. 161. Section 12071 of the Penal Code is amended to read: 
12071. (a) (l) As used in this chapter, the term "licensee," 

"person licensed pursuant to Section 12071," or "dealer" means a 
person who has all of the following: 

(A) A valid federal firearms license. 
(B) Any regulatory or business license, or licenses, required by 

local government. 
(C) A valid seller's permit issued by the State Board · of. 

Equalization. 
(D) A certificate of eli[,,jbility issued by the Department of Justice 

pursuant to paragraph ( 4). 
(E) A license issued in the format prescribed by paragraph (6). 
(F) ls among U1ose recorded in the centralized list specified in 

subdivision (c). 
(2) The duly constituted licensing authority of a city, county, or a 

city and county ·shall accept applications for, and may grant licenses 
permitting, licensees to sell firearms at retail within the city, county, 
or city and county. The duly constituted licensing authority shall 
inform applicants who are denied licenses of the reasons for the 
denial in writing. 

(3) No license shall be granted to any applicant who fails to 
provide a copy of his or her valid federal firearms license, valid seller's 
permit issued by the State Board of Equalization, and 1he certificate 
of eligibility described in paragraph (4). 

( 4) A person may request a certificate of eligibility from the 
Department of Justice, and the Department of Justice shall issue a 
certificate lo an applicant if the department's records indicate that 
the applicant is not a person who is prohibited from possessing 
firearms. 

(5) The department shall adopt regulations to administer the 
cenificatc of eligibility program and shall recover the full costs of 
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administering the program by imposing fees assessed to applicants 
who apply for those certificates. 

(6) A license granted by the duly constituted licensing authority 
of any city, county, or city and county, shall be valid for not more than 
one year from the date of issuance and shall be in one of the following 
forms: 

(A) In the form prescribed by fue Attorney General. 
(B) A regulatory or business license that states on its face "Valid 

for Retail Sales of Firearms" and is endorsed by the signature of fue 
issuing authority. 

(C) A letter from the duly constituted licensing authority having 
primary jurisdiction for the applicant's intended business location 
stating fuat the jurisdiction does not require any form of regulatory 
or business license or does not otherwise restrict or regulate the sale 
offuearms. · 

(7) Local licensing authorities may assess fees to recover their full 
costs of processing applications for licenses. 

(b) A license is subject to forfeiture for a breach of any of fue 
following prohibitions and requirements: 

(!) (A) Except as provided in subparagraphs (B) and (C), fuc 
business shall be conducted only in the buildings designated in the 
license. 

(B) A person licensed pursuant to subdivision (n) may take 
possession of firearms and commence preparation of registers for the 
sale, delivery, or transfer of firearms at gun shows or events, as 
defined in Section 178.100 of Title 27 of the Code of Federal 
Regulations, or its successor, if fue gun show or event is not conducted 
from any motorized or towed vehicle. A person conducting business 
pursuant to this subparagraph shall be entitled to conduct business 
as authorized herein at any gun show or event in the state without 
regard to the jnrisdiction within this state that issued the license 
pursuant to subdivision (a), provided that the person complies with 
(i) all applicable laws, including, but not limited to, the waiting 
period specified in subparagraph (A) of paragraph (3), · and (ii) all 
applicable local laws, regulations, and fees, if any. 

A person conducting business pursuant to this subparagraph shall 
publicly display his or her license issued pursuant to subdivision (a), 
or a facsimile thereof, at any gun show or event, as specified in this 
subparagraph. 

(C) A person licensed pursuant to subdivision (a) may engage in 
the sale and transfer of £rearms other than pistols, revolvers, or other 
frrem:ms capable of being concealed upon fue person, at events 
specified in subdivision (g) of Section 12078, subject to the 
prohibitions and restrictions contained in fuat sllbdivision. 

A person licensed pursuant to subdivision (a) also may accept 
delivery of fueanns other than pistols, revolvers, or other firearms 
capable of being concealed upon the person, outside the building 
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designated in the license, provided that the fireann is being donated 
for the purpose of sale or transfer at an auction or similar event 
specified in subdivision (g) of Section !2078. 

(D) The firearm may be delivered to the purchaser, transferee, or 
person being loaned the firearm at one of the following places: 

(i) The building designated in the license. 
(ii) The places specified in subparagraph (B) or (C). 
(iii) The place of residence of, the fixed place of business of, or on 

private propeny owned or lawfully possessed by, the purchaser, 
transferee, or person being loaned the firearm. 

(2) The license or a copy thereof, certified by the issuing 
authority, shall be displayed on the premises where it can easily be 
seen. 

(3) No frrearm shall be delivered: 
(A) Within 10 days of ihe application to purchase, or, after notice 

by the department pursuant to subdivision (d) of Section 12076, 
within I 0 days of the submission to the department of any correction 
to the application, or within 10 days of the submission to the 
department of any fee required pursuant to subdivision (e) of 
Section 12076, whichever is later. 

(B) Unless unloaded and securely wrapped or unloaded and in a 
locked container. 

(C) Unless tbe purchaser, transferee, or person being loaned the 
fl.rcann presents clear evidence of his or her identity and age to the 
dealer. 

(D) Whenever the dealer is notified by the Department of Justice 
that the person is in a prohibited class described in Section 12021 or 
12021.1 of this code or Section 8100 or 8103 of the Welfare and 
Institutions Code. 

(4) No pistol, revolver, or other frrearrn or imitation thereof 
capable of being concealed upon the person, or placard advertising 
the saie or other transfer thereof, shall be displayed in any part of the 
premL~es where it can readily be seen from the outside. 

(5) The licensee shall agree to; and shall act properly and 
promptly in, processing fireanns transactions pursuant to Section 
12082. 

(6) The licensee shall comply wiill Sections 12073, 12076, and 
12077, subdivisions (a) and (b) of Section 12072, and subdivision (a) 
ofSection 12316. 

(7) The licensee shall post conspicuously within the licensed 
premises the following wamings in block letters not less than one 
inch in height: 

(A) "IF YOU LEAVE A LOADED FIREARM WHERE A CHILD 
OBTAINS AND IMPROPERLY USES IT, YOU MAY BE FINED OR 
SENT TO PRJ SON." 

(B) "IF YOU KEEP A LOADED FIREARM, OR A PISTOL, 
REVOLVER, OR OTHER FIREARM CAPABLE OF BEING 
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CONCEALED UPON THE PERSON, WITHIN ANY PREMISES 
UNDER YOUR CUSTODY OR CONTROL, AND A PERSON 
UNDER THE AGE OF 16 YEARS GAINS ACCESS TO THE 
FIREARM, YOU MAY BE GUILTY OF A MISDEMEANOR OR A 
FELONY, UNLESS YOU STORED THE FIREARM IN A LOCKED 
CONTAINER, OR LOCKED THE FIREARM WITH A LOCKING 
DEVICE, TO KEEP IT FROM TEMPORARILY FUNCTIONING." 

(C) "DISCHARGING FIREARMS IN POORLY VENTILATED 
AREAS, CLEANING FIREARMS, OR HANDLING AMMUNITION 
MAY RESULT IN EXPOSURE TO LEAD, A SUBSTANCE KNOWN 
TO CAUSE BlRTR DEFECTS, REPRODUCTIVE HARM, AND 
OTHER SERIOUS PHYSICAL INJURY. HAVE ADEQUATE 
VENTILATION AT ALL TIMES. WASH HM-IDS THOROUGHLY 
AFTER EXPOSURE." 

(D) "FEDERAL REGULATIONS PROVIDE THAT IF YOU DO 
NOT TAKE PHYSICAL POSSESSION OF THE FIREARM THAT 
YOU ARE ACQUIRING OWNERSHIP OF WITHIN 30 DAYS 
AFTER YOU COMPLETE THE INITIAL BACKGROUND CHECK 
PAPERWORK, THEN YOU HAVE TO GO THROUGH THE 
BACKGROUND CHECK PROCESS A SECOND TIME IN ORDER 
TO TAKE PHYSICAL POSSESSION OF THAT FIREARM." 

(8) No pistol, revolver, or other firearm capable of being 
concealed · .ipon the person shall be delivered unless the purchaser, 
transferee, or person being loaned the firearm presents to the dealer 
a basic flrearms safety certificate. 

(9) The licensee shall offer to provide the purchaser or transferee 
of a firearm, or person being loaned a firearm, with a copy of the 
pamphlet described in Section 12080 and may add the cost of the 
pamphlet, if any, to the sales price of the firearm. 

(I 0) The licensee shall not commit an act of collusion as defined 
in Section 12072. 

(ll) The licensee shall post conspicuously within the licensed 
premises a detailed list of each of the following: 

(A) All charges required by governmental agencies for processing 
firearm transfers required by Sections 12076, 12082, and 12806. 

(B) All fees that the licensee charges pursuant to Sections 12082 
and 12806. 

(12) The licensee shall not misstate the amount of fees charged by 
a governmental agency pursuant to Sections 12076, 12082, and 12806. 

(13) The licensee shall report the loss or theft of any firearm that 
is merchandise of the licensee, any firearm that the licensee takes 
possession of pursuant to Section 12082, or any firearm kept at the 
licensee's place of business within 48 hours of discovery to the 
appropriate law enforcement agency in the city, county, or city and 
county where the licensee's business premises are located. 

(14) In a city and county, or in the unincorporated area of a county 
with a population of 200,000 persons or more according to the most 
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recent federal decennial census or within a city with a population of 
50,000 persons or more according to the most recent federal 
decennial census, anytime lbe licensee is not open for business, the 
licensee shall store all firearms kept in his or her licensed place of 
business, using one of the following melbods as to each particular 
firearm: 

(A) Store the firearm in a secure facility that is a part of, or that 
constitutes, the licensee's business premises. 

(B) Secure lbc firearm with a hardened steel rod or cable of at 
least one-eigbtl1 inch in diameter tlrrough the trigger guard of the 
firearm. The sicel rod or cable shall be secured witl1 a hardened steel 
lock that has a shackle. The lock and shackle shall be protected or 
shielded from the use of a boll cutter and t11e rod or cable shall be 
anchored in a manner that prevents the removal of the firearm from 
the premises. 

(C) Store the firearm in a locked ftreproof safe or vault in the 
licensee's business premises. 

(15) The licensing authority in an unincorporated area of a county 
with a population of less than 200,000 persons according to the most 
recent federal decennial census, or within a city with a population of 
less than 50,000 persons according to the most recent federal 
decennial census, may impose the requirements specified in 

· paragraph (14). 
( 16) The licensee shall, upon the issuance or renewal of a license, 

submit a copy of the license to U1e Department of Justice. 
(17) The licensee shall' maintain and make available a firearms 

transaction record for inspection dttring business hours to any peace 
officer, authorized local law enforcement employee, or Deparonent 
of Justice employee designated by the Attorney General, upon the 
presentation of proper identification. 

(18) (A) On the date of receipt, the licensee shall report to the 
Department of Justice, in a format prescribed by the deparnnent, the 
acquisition by . the licensee of the ownership of a pistol, revolver, or 
other firearm capable of being concealed upon the person. 

(B) This paragraph does not apply to any of the following 
transactions: 

(i) A transaction subject to the provisions of subdivision (n) of 
Section 12078. 

(ii) The dealer acquired the firearm from a wholesaler. 
(ili) The dealer is also licensed as a secondhand dealer purswmt 

to Article 4 (commencing with Section 21625) of Chapter 9 of 
Division 8 of the Business and Professions Code. 

(iv) The dealer acquired the firearm from a person who is licensed 
as a manufacturer or inaporter to engage in those activities pursuant 
to Chapter 44 (commencing with Section 921) of Title 18 of the 
United States Code and any regulations issued pursuant thereto. 
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(v) The dealer acquired the firearm from a person who resides 
outside this state who is licensed pursuant to Chapter 44 
(commencing with Section 921) of Title 18 of the United States Code 
and any regulations issued pursuant thereto. 

(19) The licensee shall forward, in n format prescribed by the 
Department of Justice, infonnntion as required by the department 
on any firearm that is not delivered within the time period set forth 
in Section 178.102 (c) ofTitle 27 ofthe Code of Federal Regulations. 

(c) (1) As used in this article, "clear evidence of his or her 
identity and age" means either of the following: 

(A) A valid California driver's license. 
(B) A valid California identification card issued by the 

Department of Motor Vehicles. 
(2) As used in this article, a "basic "fireanns safety certificate" 

means a basic firearms certificate issued to the purchaser, transferee, 
or person being loaned the fire= by the Department of Justice 
pursuant to Article 8 (commencing with Section 12800) of Chapter 
6. 

(3) As used in this section, a "secure facility" means a building that 
meets all of the following specifications: 

(A) All perimeter doorways are one of the following: 
(i) A windowless steel security door equipped with both a dead 

bolt and 0 doorknob lock. 
(ii) A windowed metal door that is equipped with both a dead bolt 

and a doorlmob lock. If the window has an opening of five inches or 
more measured in any direction, the window shall be covered with 
steel bars at least one-half inch in diameter or metal grating of at least 
nine gauge affixed to the exterior or interior of the door. 

(iii) A metal grate that is padlocked and affixed to the licensee's 
premises independent of the door and doorframe. 

(B) All windows are covered with steel bars. 
(C) Heating, ventilating, air-conditioning, and service openings 

are secured with steel bars, metal grating, or an alarm system. 
(D) Any metal grates have spaces ·no larger than six inches wide 

measured in any direction. 
(E) Any metal screens have spaces no larger than three inches 

wide measured in any direction. 
(F) All steel bars are no further than six inches apart. 
(4) As used in this section, "licensed premises," "licensed place of 

business," "licensee's place of business," or "licensee's business 
premises" means the building designated in the license. 

· (5) For purposes of paragraph (17) of subdivision (b): 
(A) A "fire=s transaction record" is a record contammg the 

same information referred to in subdivision (a) of Section 178.124, 
Section 178.124a, and subdivision (e) of Section 178.125 of Title 27 of 
the Code ofFederal Regulations. 
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(B) A licensee shall be in compliance with paragraph ( 17) of 
subdivision (b) if he or she maintnins and makes available for 
inspection during business hours to any peace officer, authorized 
local law enforcement employee, or Department of Justice employee 
designated by the Attorney General, upon the presentation of proper 
identification, tlte bound book containing the sante information 
referred to in subdivision (a) of Section 178.124 and subdivision (e) 
of Section 178.125 of Title 27 of the Code of Federal Regulations and 
the records referred to in subdivision (a) of Section 178.124 of Title 
27 of the Code of Federal Regulations. 

(d) Upon written request from a licensee, the licensing authority 
may grant an exemption from compliance with tl1e requirements of 
paragraph ( 14) of subdivision (b) if the licensee is unnble to comply 
wiili those requiremenL~ because of local ordinances, covenants, 
lease conditions, or similar circumstances not under the control of the 
licensee. 

(e) Except as otherwise provided in this subdivision, !he 
Department of Justice shall keep a centralized list of all persons 
licensed pursuant to subparagraphs (A) to (£), inclusive, of 
paragraph ( 1) of subdivision (a). The department may remove from 
!his list any person who knowingly or wiili gross negligence violates 
this article. Upon removal of a dealer from this list, notification shall 
be provided to local law enforcement· and licensing authorities in the 
jurisdiction where lhe dealer's business is located. The deparnnent 
shall make infommtion about an individual dealer available, upon 
reques~ for one of !he following purposes only: 

(I) For law enforcement purposes. 
(2) When !he information is requested by a person licensed 

pursuant to Chapter 44 (commencing wiili Section 921) of Title 18 
of the United States Code for determining the validity of !he license 
for frrcann shipments. 

(3) Wben information is requested by a person promoting, 
sponsoring, operating, or otherwise organizing a show or event as 
defined in Section 178.100 of Title 27 of the Code of Fedeml 
Regulations, or its successor, who possesses a valid certificate of 
eligibility issued pursuant to Section 12071.1, if that information is 
requested by the person to determine !he eligibility of a prospective 
participant in a gun show or event to conduct transactions as a 
fu·earrns dealer pursuant to subparagraph (B) of paragraph (I) of 
subdivision (b). Information provided pursuant to this paragraph 
shall be linrited to infomtmion necessary to corroborate an 
individual's current license status. 

(l) The Department of Justice mny inspect dealers to ensure 
compliance with this article. The departmeot may assess an annual 
fee, not to exceed eighty-five dollars ($85), to cover the reasonable 
cost of maintaining the list described in subdivision (e), including !he 
cost of inspections. Dealers whose place of business is in a jurisdiction 

97 

601 



-265- Ch. 83 

that has adopted an inspection program to ensure compliance with 
fireanns law shall be exempt from that portion of the department's 
fee that relates to the cost of inspections. The applicant is responsible 
for providing evidence to the department that the jurisdiction in 
which the business is located has the inspection program. 

(g) The Department of Justice shall maintain and malte available 
upon request information concerning the number of inspections 
conducted and the amount of fees collected pursuant to subdivision 
(f), a listing of exempted jurisdictions, as defined in subdivision (f), 
the number of dealers removed from the centralized list defined in 
subdivision (e), and the number of dealers found to have violated this 
article with knowledge or gross negligence. 

(h) Paragraph (14) or (15) of subdivision (b) does not apply to a 
licensee organized as a nonprofit public benefit or mutual benefit 
corporation organized pursuant to Part 2 (commencing with Section 
5110) or Part 3 (commencing with Section 7110) of Division 2 of the 
Corporations Code, if both of the following conditions are satisfied: 

(I) The nonprofit public benefit or mutual benefit corporation 
obtained the dealer's license solely and exclusively to assist that 
corporation or local chapters of that corporation in conducting 
auctions or similar events at which firearms are auctioned off to fund 
the activities of that corporation or .. th_e local chapters of the 
corporation. 

(2) The firearms are not pistols, revolvers, or other firearms 
capable of being concealed upon the person. 

SEC. 162. Section 12085 of the Penal Code is amended to read: 
12085. (a) Commencing July l, 1999, no person, fum, or 

corporation licensed to manufacture firearms pursuant to Chapter 44 
(commencing with Section 921) of Title 18 of the United States Code 
may manufacture firearms within this state unless licensed pursuant 
to Section 12086. 

(b) Subdivision (a) does not apply to a person licensed to 
manufacture fueanns pursuant to Chapter 44 (commencing with 
Section 921) of Title 18 of the United States Code who manufactures 
fewer than I 00 firearms in a calendar year within this state. 

(c) If a person., firm, or corporation required to be licensed 
pursuant to Section 12086 ceases operations, then the records 
required pursuant to paragraphs (6) and (10) of subdivision (c) of 
Section 12086 shall be forwarded to the federal Bureau of Alcohol, 
Tobacco, and Firearms within three days of the closure of business. 

(d) A violation of this section is a misdemeanor. 
(e) (1) As used in this section and Section 12086, the term 

"·firearm" includes the frame or receiver of the weapon. 
(2) As used in this section and Section 12086, the term "firearm" 

includes the unfinished frame or receiver of a weapon that can be 
readily converted to the functional condition of a finished frame or 
receiver. 
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(3) For purposes of this section and Section 12086, the term 
"f1reann" does not include an unloaded firearm that is defined as an 
"am1que fueann" in paragraph (16) of subsection (a) of Section 921 
of Title 18 of the United St!ltes Code. 

SEC. 163. Section 12086 of the Penal Code is amended to read: 
12086. (a) (1) As used in this section, "licensee" means a person, 

firm, or corporation U1at satisfies both of U1e following: 
(A) Has a license issued pursuant to paragraph (2) of subdivision 

(b). 
(B) Is among those recorded in the centralized list specified in 

subdivision (f). 
(2) As used in this section, "department" means tbe Department 

of Justice. 
(b) ( 1) The Department of Justice shall accept applications for, 

and shall [,'T3nt licenses permitting, the manufacture of fireanns 
witl1in this state. The department shall infonn applicants who are 
denied licenses of the reasons for the denial in writing. 

(2) No license shall be granted by the department unless and until 
the applicant presents proof that he or she has all oftbe following: 

(A) A valid license to manufacture firearms issued pursuant to 
Chapter 44 (commencing with Section 921) of Tille 18 of the United 
States Code. 

(B) Any regulatory .. or· business license, or licenses, required by 
local government. 

(C) A valid seller's permit or resale certificate issued by the State 
Board ofEqualization, if applicable. 

(D) A certificate of eligibility issued by tbc Department of Justice 
pursuant to paragraph (4) of subdivision (a) of Section 12071. 

(3) The department shall adopt regulations to admiristcr this 
section and Section 12085 mad shall recover the full costs of 
administering the program by collecting fees ·from license applicants. 
Recoverable costs shall include, but not be limited to, the cnsts of 
inspections and maintaining a centralized list of licensed fucarm 
manufacturers. The fee · for licensed manufacturers who produce 
fewer than 500 firearms in a calendar year within this state shall not 
exceed two hundred fifty dollars {$250) per year or the actual costs 
of inspections and maintaining a centralized list of firearm 
manufacturers and any other duties of tbe department required 
pursuant to this section and Section 12085, whichever is less. 

(4) A license granted by the department shall be valid for no more 
than one year from the date of issuance and shall be .in the form 
prescribed by tl1e Attorney General. 

(c) A licensee shall cnmply with the following prohibitions and 
requirements: 

(I) The business shall be conducted only in the buildings 
designated in the license. 
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(2) The license or a copy thereof, certified by the depurtment, 
shall be displayed on the premises where it can easily be seen. 

(3) Wbenever a licensee cliscovers that a firearm has been stolen 
or ·is missing from the licensee's premises, the licensee shaH report the 
loss ortheft within 48 hours of the cliscovery to all of the following: 

(A) The Department of Justice, in a manner prescribed by the 
department. 

(B) The federal Bureau of Alcohol, Tobacco, and Firearms. 
(C) The police department in the city or city and county where 

the building designated in the license is located. 
(D) If there is no police department in tile city or city and county 

where- the building designated in the license is located, the sheriff of 
the county where the building designated in the license is located. 

( 4) (A) The licensee shall require that each employee obtain a 
certificate of eligibility pursuant to paragraph (4) of subclivision (a) 
of Section 12071, which shall be renewed annually, prior to being 
n11owed to conie into contact with any firearm. 

(B) The licensee shall prohibit any employee who the licensee 
lmows or reasonably should !mow is within a class of persons 
prohibited from possessing firearms pursuant to Section 12021 or 
12021.1 of this code, or Section 8100 or 8103 of the Welfare and 
Institutions Code, from corning into contact with any firearm. 

(5) (A) Each firearm the lkensee manufactures in this state shall 
be identified with a unique serial number stamped onto the firearm 
utilizing the method of compression stamping. 

(B) Licensed manufacturers who produce fewer than 500 
firearms in a calendar year within this state may serialize long guns 
only by utilizing a method of compression stamping or by engraving 
the serial number onto the firearm. 

(C) The licensee shall s1.a01p the serial number onto the firearm 
within one business day of the time the receiver or frame is 
manufactured. 

(D) The 4censee shall not use the same serial number for more 
than one fuearm. 

(6) (A) The licensee shall record the type, model, caliber, or 
gauge, and serial number of each firearm manufactured or acquired, 
and the date of the manufacture or acquismon, within one business 
day of the manufacture or acquisition. 

(B) The licensee shall maintain permanently within the building 
designated in . the license the records required pursuant to 
subparagraph (A). 

(C) Backup copies of the records described in subparagraph (A), 
whether electronic or hard copy, shall be made at least once a month. 
These backup records shall be maintained in a facility separate from 
the one in which the primary records are Stored. 
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(7) (A) The licensee shall allow the depanment to inspect the 
building designated in the license to ensure compliance with the 
requirements oflhis section. 

(B) The licensee shall allow any peace officer, authorized law 
enforcement employee, or Department of Justice employee 
designated by the Attorney General, upon the presentation of proper 
identification, to inspect facilities and records during business hours 
to ensure compliance with tl1e re4uirements of tills section. 

(8) The licensee shall store in a secure facility all firearms 
manufactured and all barrels for firearms manufactured. 

(9) (A) The licensee shall notify the chief of police or other head 
of ti1e municipal police department in the city or city and county 
where the building· designated in tile license is located fuat the 
licensee is manufacturing fuearrns within that city or city and county 
und the location of fue licensed premises. 

(B) lf there is no police department in the city or city and county 
where the building designated in fue license is located, the licensee 
shall notify the sheriff of the county where the building designated 
in the license is located that the licensee is manufacturing firearms 
within that county and the location of the licensed premises. 

( l 0) For at least l 0 years, the licensee shall maintain records of all 
firearms that are lost or stolen, as prescribed by the department. 

(d) Except· as ofuerwise provided in subdivision (e), as used in fuis 
section, a "secure facility" means fuat the facility satisfies all of the 
following: 

(l) The facility is equipped with a burglar alarm with central 
monitoring. 

(2) All perimeter entries to areas in which firearms are stored 
other than doors, including windows and skylights, are secured with 
steel window guards or an audible, silent, or sonic alarm to detect 
enny. 

(3) All perimeter doorways are designed in one of fue following 
ways: 

(A) A windowless steel security door equipped with both a 
deadbolt and a doorknob lock. 

(B) A windowed metal door equipped with both a deadbolt and 
a doorlrnob lock. If the window has an opening of Eve inches or more 
measured in any direction, the window is covered with steel bars of 
at least one-half inch diameter or metal grating of at least nine gauge 
affixed to the exterior or interior of the door. · 

(C) A metal grate tl1at is padlocked and aflhled to the licensee's 
premises independent of the door and doorfrmne. 

(D) Hinges and hasps attached to doors by welding, riveting, or 
bolting with nuts on the inside of tile door. 

(E) Hinges and hasps installed so that they cannot be removed 
when fue doors are closed and locked. 
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(4) Beating, ventilating, air-conditioning, and service openings 
are secured with steel bars, metal grating, or an alarm system. 

(5) No perimeter metal grates are capable of being entered by any 
person. 

(6) Steel bars used to satisfy the requirements of this subdivision 
are not capable of being entered by any person. 

(7) Perimeter walls of rooms in which fircanns are stored are 
constructed of concrete or at least I 0-gauge expanded steel wire 
mesh utilized along with typical wood frame and drywall 
construction. If firearms are not stored in a vault, the facility shall use 
an exterior security-type door along with a high security, single-key 
deadbolt, or other door that is more secure. All firearms shall be 
stored in a separate room away from any general living area or work 
area. Any door to the storage facility shall be locked while 
unartended. 

(8) Perimeter doorways, including the loading dock area, are 
locked at all times when not attended by paid employees or 
contracted employees, including security guards. 

(9) Except when a ftrearm is currently being tested, any 
ammunition on the premises is removed from all manufactured guns 
and stored in a separate and locked room, cabinet, or box away from 
the storage area for. the fuearrns. Ammunition ·may be stored with a 
weapon only in a locked safe. 

(e) For purposes of this section, any licensed manufacturer who 
produces fewer than 500 ftrearms in a calendar year within this state 
may maintain a "secure facility" by complying with all of the 
requirements described in subdivision (d), or may design a security 
plan thai is approved by the Department of Justice or the federal 
Bureau of Alcohol, Tobacco, and Firearms. 

(I) If a security plan is approved by the federal Bureau of Alcohol, 
Tobacco, and Firearms, the approved plan, along with proof of 
approval, shall be filed with the Department of Justice and the local · 
police department If there is no police department, the ftliog shall 
be with the county sheriff's office. 

(2) If a security plan is approved by the Department of Justice, the 
approved plan. along with proof of approval, shall be filed with the 
local police department. If there is no police department, the filing 
shall be with the county sheriff's office. 

(f) (I) Except as otherwise provided in ·this subdivision, tl1e 
Department of J usticc shall maintain a centTalized list of all persons 
licensed pursuant to paragraph (2) of subdivision (b). The 
centralized list shall be provided armually to each police department 
and county sheriff within the state. 

(2) EKcept as provided in paragraph (3), the license of any 
licensee who violates this section may be revoked. 

(3) The license of any licensee who knowingly or with gross 
negligence violates this section or violates this section three times 
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shall be revoked, and that person, ·finn, or corporation shall become 
pcm1anenlly ineligible to obtain a license pursuant to this section. 

(g) ( l) Upon the revocation of the license, notification shall be 
provided to local law enforcement authorities in the jurisdiction 
where the licensee's business is located and to the federal Bureau of 
Alcohol, Tobacco, and Firearms. 

(2) The department shall make information concerning the 
location and name of a licensee available, upon request, for the 
following purposes only: 

(A) Law enforcement. 
(B) When the information is requested by a person licensed 

pursuant to Chapter 44 (commencing with Section 921) of Title 18 
of the Uniied States Code for determining the validity of the license 
for firearm shipments. 

(3) Notwithstanding parngraph (2), the department shall make 
the name und business address of a licensee available to uny person 
upon written request. 

(h) The Department of Justice shall maintain and make available 
upon request information concerning the number of inspections 
conducted and the amount of fees collected pursuant to paragraph 
(3) of subdivision (b), the number of licensees removed from the 
centralized list described in subdivision (f), and the number of 
licensees found to hnve violated this section. 

SEC. 164. Section 12370 of the Penal Code is amended to read: 
12370. (a) Any person who has been convicted of a violent 

felony, as defined in subdivision (c) of Section 667.5, tmder the laws 
of the United Stutes, the State of California, or any other state, 
government, or country, who purchases, owns, or possesses body 
armor, as defined by Section 942 of Title II of the California Code of 
Regulations, except as authorized under subdivision (b), is guilty of 
n felony, punishable by imprisonment in a state prison for 16 months, 
or two or three years. 

(b) Any person whose employment, livelihood, or safety is 
dependent on the ability to legally possess and use body armor, who 
is subject to the prohibition imposed by subdivision (a) due to a prior 
violent felony conviction, may file a petition with the chief of police 
or county sheriff of the jurisdiction in which he or she seeks to possess 
and use the body =or for an exception to this prohibition. The chief 
of police or sheriff may reduce or elinlinate the prohibition, impose 
conditions on reduction or elimination of the prohibition, or 
otherwise h'Tant relief from the prohibition as he or she deems 
appropriate, based on the following: 

(I) A fmding that the petitioner is likely to use body armor in a safe 
und lawful manner. 

(2) A finding that the petitioner has a reasonable need for this type 
of protection under the circumst:mces. 
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In making its decision, the chief of police or sheriff shall consider 
the petitioner's continued employment, the interests of justice, any 
relevant evidence, and the totality of the circumstances. It is the 
intent of the Legislature that law enforcement officials exercise 
broad discretion in fashioning appropriate relief under this 
paragraph in cases in which relief is warranted. However, this 
paragraph may not be construed to require law enforcement officials 
to grant relief to any particular petitioner. Relief from this 
prohibition does not relieve any other person or entity from any 
liability that might otherwise be imposed. 

(c) The chief of police or sheriff shall require, as a condition of 
granting an exception under subdivision (b), that the petitioner 
agree to maintain on his or her person a certified copy of the law 
enforcement official's permission to possess and use body armor, 
including any conditions or limitations. 

(d) Law enforcement officials who enforce the prohibition 
specified in subdivision (a) against a person who has been granted 
relief pursuant to subdivision (b), shall be immune from any liability 
for false arrest arising from the enforcement of this subdivision unless 
the person bas in his or her possession a certified copy of the 
permission granting the person relief from the prohibition, as 
required- by subdivision (c). This immunity from liability .. does not 
relieve any person or entity from any other liability that might 
otherwise be imposed. 

(e) For purposes of this section only, "violent felony" refers to the 
specific crimes listed in subdivision (c) of Section 667.5, and to crimes 
deflned under the applicable laws of the United States or any other 
state, government, or country that are reasonably equivalent to the 
crimes listed in subdivision (c) of Section 667.5. 

SEC. 165. Section 13515.55 of the Penal Code is amended to read: 
13515.55. Every city police officer or deputy sheriff at a 

supervisory level who is assigned fleld or investigative duties shall 
complete a high technology crimes and computer seizure training 
course certified by the Commission on Peace Officer Standards and 
Training by January 1, 2000, or within 18 months of assignment to 
supervisory duties. Completion of the course may be satisfied by 
telecourse, video training tape, or other instruction. This training 
shall be offered to all city police officers and deputy sheriffs as part 
of continuing professional training. The training shall, at a minim=, 
address relevant laws, recognition of high technology crimes, and 
computer evidence collection and preservation. 

SEC. 166. Section 13602 of the Penal Code is amended to read: 
13602. (a) The Department of Corrections shall use the training 

academy at Galt. This academy shall be lrnown as the Richard A. 
McGee Academy. The Department of the Youth Authority shan use 
the training center at Stockton. The training divisions, in using the 
funds, shall endeavor to minimize casts of administration so that a 
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maximum amount of the funds will be used for provwmg training and 
support to correctional peace officers while being trained by the 
deparonents. 

(b) Each new cadet who attends an academy after July 1, 2000, 
shall complete the course of training, pllrsuant to standards approved 
by CPOST before be or she may be assigned to ·a post or job as a peace 
officer. After July 1, 2000, every newly appointed first-line or 
second-line supervisor shall complete the course of training, pursuant 
to standards approved by CPOST for that position. Every effort shall 
be made to provide training prior to commencement of supervisorial 
duties. If this training is not completed within six months of 
appointment to that position, any first-line or second-line supervisor. 
shall not perform supervisory duties until the training is completed. 
CPOST shall report to the Governor and to the appropriate policy 
and fiscal committees of the Legislature by September 1, 1999, 
concerning the training standards determined for line correctional 
peace officers and supervisors of the Department of Corrections and 
the Department of the Youth Authority. This report shall include, but 
not be limited to, a description of the standards for the curriculum 
of the respective academies and the length of time required to 
satisfactorily train officers for their duties. 

It is the intent of this section that the report be included in the basis 
for a new budget change proposal for the adiillnistration to consider 
in the 2000-01 Budget Act to enhance department training 
operations. 

SEC. 167. Section I 0218 of the Public Resources Code is amended 
to read: 

10218. "Husbandry practices" means agricultural activities, such 
as those specified in subdivision (e) of Section 3482.5 of the Civil 
Code, conducted or maintained for commercial purposes in a 
manner consistent with proper and accepted customs and standards, 
as established and followed by similar agricultural operations in the 
same locality. 

SEC. 168. Section 14575 of the Public Resources Code is amended 
to read: 

14575. (a) If any type of empty beverage container with a refund 
value established pursuant to Section 14560 has a scrap value less than 
the sum of paragraphs (I) and (2), the department shall establish a 
processing fee and a processing payment for the container, by the 
type of tbe material of the container, at least equal to the difference 
between the scrap value offered by a statistically significant sample 
of container manufacturers, beverage manufacturers, processors, or 
willing purchasers, for each container sold by the beverage 
manufacturer, and the sum of both of the following: 

(1) The actual cost for cenified recycling centers, excluding 
recycling centers that receive a convenience incentive payment and 
certified processors that did not receive convenience incentive 
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payments in the year in which the processing fee is calculated or 
recalculated, of receiving, handling, 
transporting, and maintaining equipment for 
recycling or, only if the container is not 
calculated pursuant to subdivision (c). 

processing, 
each container 
recyclable, for 

storing, 
sold for 
disposal, 

(2) A reasonable financial return for recycling centers and 
processors, calculated pursuant to subdivision (b). 

(b) On January I, 1999, and annually thereafter, the department 
shall calculate weighted statewide average values for the amounts 
specified in paragraphs (J) and (2) of subdivision (a) for each type 
of container material sold and a new processing fee, which shall be 
effective on that same date. 

(c) A processing fee established pursuant to this section shall be 
based upon all of the following: 

(I) The average scrap values paid by willing purchasers during 
the 1990 calendar year for the initial calculation and the average 
scrap values paid by willing purchasers during the calendar year 
directly preceding the year in which the processing fee is calculated 
for any subsequent calculation. 

(2) The latest available data indicating the volumes of beverage 
containers collected by certified processors and recycling centers . 

. . . (3) The actual recycling costs for certified recycling centers and 
processors, ns determined pursuant to paragraph (I) of subdivision 
(a) for the 1989 calendar year for the initial calculation, and for the 
second calendar year preceding the year in which the processing fee 
is calculated for any subsequent calculation. 

(d) Every six months, or more frequently as determined to be 
necessary by tlJC department, the department may adjust a 
processing fee established pursuant to this section if both of the 
following occur. 

(l) The department determines that the average statewide scrap 
values paid by willing purchasers are less than the average scrap 
values used as the basis for the processing fee calculation. 

(2) The department determines that adjusting the processing fee 
is necessary to furtberthe objectives of this division. 

(e) The calculations of the statewide weighted average values and 
processing fee made pursuant to subdivision (b) shall be based on 
audited surveys of the costs specified in subdivision (a) at existing 
certified recycling centers, reverse vending machines, and 
processors, with standardized modifications for transportation 
distances and factors specific to a particular region, as determined by 
the department, and, if the comainer is not recyclable, local disposal 
fees. The processing fee shall be calculated in a manner that furthers 
the purposes of this division and the fee shall be sufficient to establish 
sufficient recycling locations and processors to achieve the goals 
established pursuant to subdivision (c) of Section 14501 and Section 
14571. Except for the first calculation of a processing fee made 
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pursu[Jllt to this section. 60 days prior to the annual calculation of the 
processing fee, the department shall submit a report to the 
Chairperson of the Assemblv Natural Resources Committee and the 
Chairperson of the Sen;te Natural Resources and Wildlife 
Committee. The report shall include a sUimnary of the fluctuations 
of costs and scrap values necessitating the recalculation. The report 
shall also highlight changes in markets, new technologies, and other 
business and economic factors. The report shall include a description 
of the average per container statewide costs of recycling beverage 
containers, by each material type, for the following recycling 
systems, including a description of any assumptions used to allocate 
undifferentiated costs among material types, and a brief statement 
of tile reason for their adoption: 

( 1) Automated recycling centers. 
(2) Staffed recycling centers. 
(3) Recycling centers established since September 29, 1988. 
(4) Recycling centers established prior to September 29, 1988. 
(5) Recyclers receiving convenience incentive payments, as 

feasible. 
(6) Nonprofit dropoffprograms. 
(7) Curbside recycling programs. 
(f) (I) Except as provided in paragraphs (2) and (3), every 

beverage manufacturer shall pay ·to tbe department the applicable 
processing fee for each container sold or transferred to a distributor 
or dealer within 40 days of the sale in the form and in the manner 
which tl1e department may prescribe. 

(2) (A) Notwithstanding Section 14506, with respect to the 
payment of processing fees for beer and other mall beverages 
manufactured outside of the state, the beverage manufacturer shall 
be deemed to be the person or entity named on the certificate of 
compliance issued pursuant to Section 23671 of the Business and 
Professions Code. If the departtnent is unable to collect the 
processing fee from the person or entity named on the certificate of 
compliance, the department shall give written notice by certified 
mail to that person or entity. The notice shall state that the processing 
fee shall be remitted in full within 30 days of issuance of the notice 
or the person or entity shall not be permitted to offer th~t beverage 
brand for sale within the state. 1f the person or entity fails to remit 
the processing fee within 30 days of issuance of the notice, the 
dcpunmem shall notify the Department of Alcoholic Beverage 
Control that the certificate holder has failed to comply, and the 
Department of Alcoholic Beverage Control shall prohibit the 
offering or sale ofthat beverage brand witbin the state. 

(B) The department shaU enter into a contract with the 
Department of Alcoholic Beverage Control, pursuant to Section 
14536.5, concerning the implementation of this paragraph, which 
shall include a provision reimbursing the Department of Alcoholic 
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Beverage Control for its costs incurred rn implementing this 
paragraph. 

(3) (A) Notwithstanding paragraph ( 1), a beverage 
manufacturer may, upon the approval of the department, elect to 
make a single annual payment of processing fees, if the beverage 
manufacturer's projected processing fees for a calendar year total Jess 
than one thousand dollars ($1 ,000). 

(B) An annual processing fee payment made pursuant to this 
paragraph is due and payable on or before February 1 for every 
beverage container sold or transferred by the beverage 
manufacturer to a distributor or dealer in the previous calendar year. 

(C) A beverage rruJnufacturer shall notify the department of its 
intent to make an annual processing fee payment pursuant to this 
paragraph on or before January 31 of the calendar year preceding the 
year in which the payment will be due. 

( 4) The department shall pay the processing payments on 
redeemed containers to processors, in the same manner as it pays 
refund values pursuant to Sections 14573 and 14573.5. Tne 
department shall pay the processing fees collected on unredeemed 
containers into the fund. The department may not use processing 
fees collected on unredeemed beverage containers to pay all or a 
portion of the processing costs determined pursuant to subdivision 
(a). The processor shall pay 1he recycling center that portion of the 
processing payment representing the actual cost and financial return 
incurred by the recycling center, as specified in subdivision (a). 

(g) When assessing processing fees pursuant to subdivision (b), 
the department shall assess the processing fee on each container sold, 
by the type of material of the container, assuming that every 
container sold will be redeemed for recycling, whether or not the 
container is actually recycled. When calculating and assessing 
processing fees, the department also shall not assume that 
redemption bonuses will he kept by recycling centers or locations. 

(b) The container manufacturer, or a designated agent, shall puy 
to, or credit, the account of the beverage manufacturer an amount 
equal to the processing payment. 

(i) This section shall become operative January 1, 1999. 
SEC. 169. Section 33001 of the Public Resources Code is amended 

to read: 
33001. The Legislature hereby :finds and declares that the Santa 

Monica Mountains Zone, as defined in Section 33105, is a unique and 
valuable economic, environmental, agricultural, scientific, 
educational, and recreational resource that should be held in trust for 
present and future generations; that, as the last large undeveloped 
area contiguous to the shoreline within the greater Los Angeles 
metropolitan region, comprised of Los Angeles and Ventura 
Counties, it provides essential relief from the urban enviromnent; 
that it exists as a single ecosystem in which changes that affect one 
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part may also affect all oilier pans; and tllat tlle preservation and 
protection of U1is resource is in the public interest. 

SEC. 170. Section 64 of the Revenue and Taxation Code is 
amended to read: 

64. (a) Except as provided in subdivision (i) of Section 61 and 
subdivisions (c) and (d) of this seclion, the purchase or transfer of 
ownership interests in legal entities, such as corporate stock or 
partnership or limited liability company interests, shall not be 
deemed to constitute a transfer of tlle real property of the legal 
entity. This subdivision is applicable to the purchase or transfer of 
ownership interests in a partnership without regard to whether it is 
a continuing or a dissolved partnership. 

(b) Any corporate reorganization, where all of the corporations 
involved are members of an affiliated group, and U1at qualifies as a 
reorganization under Section 368 of the Uni~ed States Internal 
Revenue Code and that is accepted as a nontaxable event by similar 
California statutes, or any transfer of real property among members 
of an affiliated group, or any reorganization of farm credit institutions 
pursuant to the federal Farm Credit Act of 1971 (Public Law 92-181), 
as amended, shall not be a change of ownership. The taxpayer shall 
furnish proof, under penalty of perjury, to the assessor that the 
transfer meets the requirements of this subdivision. 

For purposes of this· subdivision, "affiliated group" means one or 
more chains of corporations connected through stock ownership with 
a common parent corpomtion if both of the following conditions are 
met 

(I) One hundred percent of the 
share owned by directors, of each 
parent corporation, is owned by 
corporations. 

voting stock., exclusive of any 
of the corporatioru;, except the 
one or more of the other 

(2) The common parent corporation owns, directly, I 00 percent 
of the voting stock., exclusive of any shares owned by directors, of at 
least one of the other corporations. 

(c) (l) When a corporation, partnership, limited liability 
company, ather legal entity, or any other person obtnins control 
through direct or indirect ownership or control of more than 50 
percent of the voting stock of any corporation, or obtains a majority 
ownership interest in any partnership, limited liability company, or 
otl1er legal entity through tlle purchase or transfer of corporate srock, 
partnership, or limited liability company interest, or ownership 
interests in other legal entities, including any purchase or transfer of 
50 percent or less of the ownership interest through which control or 
a majority ownership interest is obtained, the purchase or transfer of 
that stock or other interest shall be a change of ownership of the real 
property owned by tbe corporation, pannership, limited liability 
company, or other legal entity in which the controlling interest is 
obtained. 
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(2) On or after January 1, 1996, when an owner of a majority 
ownership interest in any partnership obtains all of the remaining 
ownership interests in that pm"tnership or otherwise becomes the 
sole partner, the purchase or transfer of the minority interests, 
subject to the appropriate application of the step-traosaction 
doctrine, shall not be a change in ownership of the real property 
owned by the pmtnership. 

(d) If property is transferred on or after March 1, 1975, to a legal 
entity in a transaction excluded from change in ownership by 
paragraph (2) of subdivision (a) of Section 62, then the persons 
holding ownership interests in that legal entity inunediately after the 
transfer shall be considered the "original coowriers." Whenever 
shares or other ownership interests representing cumulatively more 
than 50 percent of the total interests in the entity are transferred by 
any of 1he original coowners in one or more transactions, a change 
in ownership of that real property owned by the legal entity shall 
have occurred, and the property that was previously excluded from 
.change in ownership under the provisions of paragraph (2) of 
subdivision (a) of Section 62 shall be reappraised. 

The date of reappraisal shall be the date of the transfer of the 
ownership interest representing individually or cumulatively more 
than 50 percent of the interests in the entity. 

A transfer of shares or other ownership interests that results in a 
change in control of a corporation, pmtnership, limited liability 
company, or any other legal entity is subject to reappraisal as 
provided in subdivision (c) rather than this subdivision. 

{e) To assist in the determination of whether 
ownership bas occurred under subdivisions (c) 
Franchise Tax Board shall include a question in 
following fom1 on returns for pm"tnerships, banks, 
(except tax-exempt organizations): 

a change of 
and (d), the 

substantially the 
and corporations 

If the corporation (or partnership or limited liability company) 
owns real property in California, has cumulatively more than 50 
percent of the voting stock (or more than 50 percent of total interest 
in both partnership or limited liability company capital and 
pmtnership or limited liability company profits) (1) been 
transferred by the corporation (or pmtnership or limited liability 
company) since March I, 1975, or (2) been acquired by another legal 
entity or person during the year? (See instructions.) 

If the entity answers "yes" to (1) or (2) in the above question, then 
the Franchise Tax Board shall furnish the names and addresses of that 
entity and of the stock or pmtnership or limited liability company 
ownership interest transferees to the State Board of Equalization. 
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SEC. 171. Section 401.15 of the Revenue and Taxation Code is 
amended to read: 

40!.15. (a) Notwithstanding any other provision of law, for any 
county that makes available the credits provided for in Section 5096.3, 
the full cash values of certi'ficmed aircraft for fiscal years to the 
1997-98 fiscal year, inclusive, are presumed to be those values 
enrolled by the county assessor or, in the case of timely escape 
assessments upon certificated aircraft issued on or after April 1, 1998, 
pursuant to Sections 531, 531.3, and 531.4, the values enrolled upon 
those escape assessments, provided that the escape assessment is 
made in accordance with the methodology in subdivision (b). For 
escape assessments for fiscal years to the 1997-98 fiscal year, inclusive, 
the assessor shall use the methodology and minimum and market 
values set by the California Assessors' Association for the applicable 
fiscal year in lieu of the methodology set forth in subparagraph (C) 
or (D) of paragraph (I) of subdivision (b). The assessor is not 
required to revise or change existing enrolled assessments that are 
not subject to escape assessment to reflect the methodology in this 
section. Nothing in this section precludes audit adjustments and 
offsets as set forth in Section 469 or the correction of reporting errors 
raised by an airline. Nothing in this section affects any presumption 
of correcmess concerning allocation of aircraft values. 

(b) (1) ·For the 1998-99 fiscal year to the 2002-03 £seal year, 
inclusive, and including escape assessments levied on or after April 
1, 1998, for any fiscal year to the 2002-03 fiscal year, inclusive, except 
as otherwise provided in subdivision (a), certificated aircraft shall be 
presumed to be valued at full market value if all of the following 
conditions are met: 

(A) Except as provided in subparagraph (D), value is derived 
using original cost. The original cost shall be the greater of the 
following: 

(i) Taxpayer's cost for that individual aircraft reported in 
accordance with generally accepted accounting principles, so long as 
that produces net acquisition cost, and to the extent not included in 
the taxpayer's cost, transportation costs and capitalized interest and 
the cost of any capital addition or modification made before a 
transaction des~Tibed in clause (ii). 

(ii) The cost established in ·a sale/leaseback or assignment of 
purchase rights transaction for that individual aircraft that transfers 
the benefits and burdens of ownership to the lessor for United States 
federal income tax purposes. 

If the original cost for leased aircraft cannot be detennined from 
information reasonably available to the taxpayer, original cost may 
be detennined by reference to the "average new prices" column of 
the Airliner Price Guide for that model, series, and year of 
manufacture of aircraft. If information is not available in the 
"average new prices" column for that model, series, and year, the 

97 

615 



-279- Ch. 83 

original cost may be determined using the best indicator of original 
cost plus all conversion costs incurred for that aircraft. In the event 
of a merger, bankruptcy, or change in accounting methods by the 
reponing airline, there shall be a rebuttable presumption that the 
cost of tbe individual Erircraft and the acquisition date reported by the 
acquired company, if available, or the cost reported prior to the 
change in accounting method, are the original cost and the applicable 
acquisition date. 

(B) Original cost, plus the cost of any capital additions or 
modifications not otherwise included in the original cost, shall be 
adjusted from the date of the acquisition of the Erircmft to the lien date 
using the producer price index for aircraft and a 16-year straight-line 
percent good table starting from the delivery date of the aircraft to 
the current owner or, in the case of a sale/leaseback or assignment 
of purchase rights transaction, as described in this section, the 
current operator with a minimum combined factor of 25 percent, 
unless this adjustment results in a value less than the minimum value 
for that aircraft computed pursuant to subparagraph (C), in which 
case the minimum value may be used. If original cost is determined 
by reference to the Airliner Price Guide "average new prices" 
column, the adju5tments required by this paragraph shall be made by 
setting the acquisition date of the aircraft to be the date of the 
Erircraft's manufucture. 

(C) For certificated Erircraft of a model and series that has been ·in 
revenue service for eight or more years, the minimum value shall not 
exceed the average of the used aircraft prices shown in columns other 
than the "average new prices" coluron for used aircraft of the oldest 
aircraft for that model and series in the Airliner Price Guide most 
recently published as of the lien date. Minimum values shall not be 
utilized for certificated aircraft of a model and series that bas been 
in revenue service for less than eight years. 

(D) For out-of-production aircraft that were recommended to be 
valued by a market approach for 1998 by the California Assessors' 
Association, assessments will be based at the lower of the following: 

(i) The values established by the association for the 1998 lien date. 
(ii) The average of the used aircraft prices shown in the colunrns 

other than the "average new prices" column for used Erircraft of the 
five oldest years for the aircraft model . and series or that lesser time 
for which data is available in the Airliner Price Guide. 

(2) Notwithstanding paragraph (1), in computing assessed value, 
the assessor may allow for extraordinary obsolescence if supponed by 
market evidence and the taxpayer may challenge the assessment for 
failure to do so. To constitute market evidence of extraordinary 
obsolescence and to permit an assessment appeal, tbe evidence must 
show that the functional and/or economic obsolescence is in excess 
of J 0 percent of the value for the aircraft model and series otherwise 
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established pursuant to subparagraph (B), (C), or (D) of paragraph 
(I). 

(3) For purposes of paragraph (l), if the Akliner Price Guide 
ceases to be published or the fonnat significantly changes, a guide or 
adjustment agreed to by the airlines and the taxing wunties shall be 
substituted. 

(c) (!) For the 2003-04 fiscal year, certificated aircraft shall be 
presumed to be valued at full market value if all of the following 
conditions are met 

(A) Except as provided in subparagraph (D), value is derived 
using original cost. The original co~'t shall be the greater of the 
following: 

(i) Taxpayer's cost for that individual aircraft reported in 
accordance with generally accepted accounring principles, so long as 
that produces net acquisition cost, and to the extent not included in 
the taxpayer's cost, transportation costs and capitalized interest and 
the cost of any capital addition or modification made before a 
transaction described in clause (ii). 

(ii) Taxpayer's cost as established pursuant to this subdivision plus 
one-half of the incrcmentnl difference between taxpayer's cost and 
the cost esU!blished in a sale/leaseback or assigrunent of purchase 
rights transaction for individual aircraft that transfers the benefits 
and burdens of ownership to the lessor for United States federal 
income tax purposes. 

If the original cost :for leased aircraft cannot be determined from 
infonnation reasonably available to the taxpayer, original cost may 
be determined by reference to the "average new prices" column of 
the Akliner Price Guide for that model, series, and year of 
manufacture of aircraft. I:f infonnation is not available in the 
"average new prices" column :for that model, series, and year, the 
original cost may be detemained using the best indicator of original 
cost plus all conversion costs incurred for that aircraft. In the event 
of a merger, bankruptcy, or change in accounting methods by the 
reporting airline, there shall be a rebuttable presumption that the 
cost of the individual aircraft and the acquisition date reported by the 
acquired company, if available, or the cost reported prior to the 
change in accounting method, are the original cost and the applicable 
acquisition date. 

(B) Original cost, plus the cost of any capital additions or 
modifications not otherwise included m original cost, shall be 
adjusted from the date of the acquisition of the aircraft to the lien date 
using the producer price index for aircraft and a 16-year straight-line 
percent good table starting from the delivery date of the aircraft to 
the current owner or, in the case of a sale/leaseback or assii!IIIIlent 
of purchase rights transaction, as described in this sectio;;, the 
current operator with a minimum combined factor of 25 percent, 
unless this adjustment results in a value less than the minimum value 

97 

617 



-281- Ch. 83 

for that aircraft computed pursuant to subparagraph (C), in which 
case the minimum value may be used. If original cost is determined 
by reference to the Airliner Price Guide "average new prices" 
column, the adjusnnents required by this paragraph shall be made by 
setling the acquisition date of the aircraft to be the date of the 
aircraft's manufacture. 

(C) For certificated aircraft of a model and series that has been in 
revenue service for eight or more years, the minimum value shall not 
exceed the average of the used aircraft prices shown in columns other 
than the "average new prices" column for used aircraft of the oldest 
aircraft for that model and series in the Airliner Price Guide most 
recently published as of the lien date. Minimum values shall not be 
utilized for certificated aircraft of a model and series that has been 
in revenue service for less than eight years. 

(D) For out-of-production aircraft that were recommended to be 
valued by a market approach for 1998 by the California Assessors' 
Association, their assessments shall be based at the lower of the 
following: 

(i) The values established by the association for the 1998 lien date. 
(ii) The average of the used aircraft prices shown in the colwnns 

other than the "average new prices" column for used aircraft of the 
five oldest years for the aircraft model and series or that Jesser time 
for which data is available in the Airliner Price Guide. 

(2) Notwithstanding paragraph (1), in computing assessed value, 
the assessor may allow for extroordinary obsolescence if supported by 
market evidence and the taxpayer may challenge the assessment for 
failure to do so. To constitute market evidence of extraordinary 
obsolescence and to permit an assessment appeal, the evidence must 
show that the functional and or economic obsolescence is in excess 
of I 0 percent of the value for the aircraft model and series otherwise 
established pursuant to subparagraph (B), (C), or (D) of paragraph 
(I). 

(3) For purposes of paragraph ( 1), if the Airliner Price Guide 
ceases to be published or the format significantly changes, a guide or 
adjustment agreed to by the airlines and the taxing counties shall be 
substituted. 

(d) To calculate the values prescribed in subdivisions (b) and (c), 
the taxpayer shall, to the extent that information is reasonably 
available to the taxpayer, furnish the county assessor with an annual 
property statement that includes the aircraft original costs as defined 
in subparagraph (A) of paragraph (1) of subdivision (b) or (c). If an 
air carrier that has this information reasonably available to it fails to 
report original cost and additions, as required by Sections 441 and 442, 
an assessor may make an appropriate assessment pursuant to Section 
501. 

SEC. 172. Section 995.2 of the Revenue and Taxation Code is 
amended to read: 

97 

618 



Ch. 83 -282-

9.95.2. The term "basic operational program," as used in Section 
995, means a computer program that is fundamental and necessary 
to the functioning of a compmer. A basic operational program is tl1at 
part of an operating system including supervisors, monitors, 
executives, and conn·ol or master pro[,'fams that consist of the control 
program elements oftlmt system. 

For purposes of this section, the terms "control program" and 
"basic operational program" are interchangeable. A control 
program, as opposed to a processing program, controls tl1e operation 
of a computer by managing the allocation of all system resources, 
including the central processing unit, main storage, input/output 
devices and processing programs. A processing program is used to 
develop and implement the specific applications that the computer 
is to perform. Its operation is possible only through the facilities 
provided by the control program. lt is not in itself fundamental and 
necessary to the functioning of a computer. 

Excluded from the tenn "basic operational program" are 
processing programs, which consist of language translators, 
including, but not limited to, assemblers and compilers; service 
programs, including, but not limited to, data set utilities, sort/merge 
utilities, nnd emulators; data management systems, also ]mown as 
generalized file-processing software; ond application programs, 
including, but not limited to, payroll, inventory control, and 
production control. Also excluded from the term "basic operational 
program" are programs or pans of programs developed for or by a 
user if they were developed solely for the solution of an individual 
operational problem of the user. 

A control progrmn, as used in this section, includes the following 
functions: selection, , assignment, and control of input and output 
devices; loading of programs, including selection of programs from 
a system resident library; handling the steps necessary to accomplish 
job-to-job transition; controlling the allocation of memory; 
controlling concurrent operation of multiple programs or computers; 
and protecting data from being inadvertently destroyed as a result 
of operator program error. 

SEC. 173. Section 3772.5 of the Revenue and Taxation Code is 
om ended to read: 

3772.5. For purposes of this chapter: 
(n) "Low-income persons" means persons and families of low or 

moderate income, as defmed by Section 50093 of the Health and 
Safety Code. 

(b) "Nonprofit organization" means a nonprofit organization 
incorporated pursuant to Part 2 (commencing with Section 5110) of 
Division 2 of Title l of the Corporations Code for the purpose of 
acquisition of either of the following: 
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( l) Single-family or multifamily dwellings for rehabilitation and 
sale or rent to low-income persons, or for other usc to serve 
low-income persons. 

(2) Vacant land for construction of residential dwellings and 
subsequent sale or rent to low-income persons, for other use to serve 
low-income persons, or for dedication of that vacant land to public 
use. 

(c) "Rehabilitation" means 
substandard building, as defined 
Safety Code, necessary to make 
building. 

repairs and improvements to a 
in Section 17920.3 of the Health and 
it a building that is not a substandard 

SEC. 174. Section 17275.6 of the Revenue and Taxation Code is 
mnended to read: 

17275.6. For taxable years beginning on or after January !, 1998, 
Section 170(e)(l) of the Internal Revenue Code, relating to certain 
contributions of ordinary income and capital gain property, is 
modified to provide that for purposes of applying Section 170(e)(l) 
of the Internal Revenue Code in the case of a cbnritable contribution 
of stock in an "S corporation," rules similar to the rules of Section 751 
of tbe Internal Revenue Code, relating to unrealized receivables and 
inventory items, shall apply in determining whether gain on the 
stock would have been Jong-tenn capital gain if the stock were sold 
by the taxpayer. 

SEC. 175. Section 19057 of the Revenue and Taxation Code is 
amended to read: 

19057. (a) Except in the case of a false or fraudulent return and 
except as otherwise expressly provided in this part, every notice of 
a proposed deficiency assessment shall be . mailed to the taxpayer 
within four years after the return was filed. No deficiency shall be 
assessed or collected with respect to the year for which tbe return was 
:filed unless the notice is mailed within tbe four-year period or the 
period otherwise provided. For purposes of this chapter, the tenn 
"return" means the return required to be :filed by the taxpayer and 
does not include a return of any person from whom the taxpayer has 
received an item of income, gain, loss, deduction, or credit. 

(b) The running of the period of limitations provided in 
subdivision (a) on mailing u notice of proposed deficiency assessment 
shall, in a case under Title 11 of the United States Code, be suspended 
for any period during which the Franchise Tax Board is prohibited 
by reason of that case from mailing the notice of proposed deficiency 
assessment and for 60 days thereafter. 

(c) Where, within tbe 60-day period ending on the day on which 
the time prescribed in this section for the assessment of any tax 
imposed under Part 10 (commencing with Section 17001) or Part 11 
(commencing with Section 23001) for any taxable year would 
otherwise expire, the Franchise Tax Board receives a written 
document, other than an amended return or a report required by 
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Section 18622. signed by the taxpayer showing that the taxpayer owes 
an additional amount of that tax for that taxable year, the period for 
the assessment of an additional amount in excess of 1hc amount 
shown on ei1her an original or amended return shall not expire before 
the day 60 days after 1he day on which the Franchise Tax Board 
receives that document. 

(d) If a taxpayer determi11es in good faith that it is an exempt 
orgarrization and files a return as an exempt orgarrization under 
Section 23 772, and if the taxpayer is thereafter held to be a taxable 
organization for the taxable year for which the return is filed, !hat 
return shall be deemed the return of the organization for the 
purposes of this section. 

SEC. 176. Section 19141.6 of the Revenue and Taxation Code is 
amended to read: 
. 19141.6. (a) Each taxpayer determining its income subject to tax 
pursuant to Section 25101 or electing to file pursuant to Section 25110 
shall, for income years beginning on or after January 1, 1994, maintain 
(in the location, in the manner, and to the extent prescribed in 
regulations promulgated by the Franchise Tax Board on or before 
December 31, 1995) and make available upon request all of the 
following: 

(1) Any records as may be appropriate to determine the correct 
treatment of the components !hat are a part of one or more unitary 
businesses for purposes of determining the income derived from or 
attributable to this state pursuant to Section 25101 or 25110. 

(2) Any records as may be appropriate to determit1e the correct 
treatment of amounts that are attributable to the classification of an 
item as business or nonbusiness income for purposes of Article 2 
(commencing with Section 25120) of Chapter 17 of Part 11. 

(3) Any records as may be appropriate to determine the correct 
treatment of the apportionment factors for purposes of Article 2 
(commencing with Section 25120) of Chapter 17 of Part 11. 

(4) Documents and information, including any questionnaires 
completed and submitted to the Internal Revenue Service, !hat are 
necessary to audit issues involving attribution of income to the 
United States or foreign jurisdictions under Section 882 of, or Subpart 
F of Part III of Subchapter N of, or similar provisions of, the Internal 
Revenue Code. 

(b) For purposes of this section: 
(1) Information for any year shall be retained for that period of 

time in which the taxpayers' income or franchise tax liability to this 
state may be subject to adjustment, including all periods in which 
additional income or franchise taxes may be assessed, not to exceed 
eight years from the due date or extended due date of the return, or 
during which a protest is pending before the Franchise Tax Board, 
or an appeal is pending before the State Board of Equalization, or a 
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lawsuit is pending in the courts of this state or the United States with 
respect to California franchise or income taK. 

(2) "Related party" means corporations that are related because 
one owns or controls, directly or indirectly, more than 50 percent of 
the stock of the other or because more tlmn 50 percent of the voting 
stock of each is owned or controlled, directly or indirectly, by the 
same interests. 

(3) "Records" includes any books, papers, or other data. 
(c) (I) If a corporation subject to this section fails to maintain or 

fails to cause another to maintain records as required by subdivision 
(a), that corporation shall pay a penalty of ten thousand dollars 
($1 0,000) for each income year with respect to which 1hc failure 
occurs. 

(2) If any failure described in paragraph (1) continues for more 
1han 90 days after the day on which lhe Franchise Tax Board mails 
notice of the failure to the corporation, lhnt corporation shall pay a 
penalty (in addition to the amount required under paragraph (1 )) 
of ten thousand dollars ($10,000) far each 30-day period (or fraction 
thereof) during which 1he failure continues after the expiration of 
the 90-day period. The additional penalty itnposed by this subdivision 
shall not exceed a maximum of fifty thousand dollars ($50,000) if the 
failure to maintain or the failure to cause another to maintain is not 
willful. This maximum shall apply wi1h respect to income years 
beginning on or after January l, 1994, and before the earlier of the 
first day of the month fallowing the mon1h in which regulations are 
adopted pursuant to this section or December 31, 1995. 

(3) For purposes of this section, the time prescribed by regulations 
to maintain records (and the beginning of the 90-day period after 
notice by lhe Franchise Tax Board) shall be treated as not earlier than 
the ·last day on which (as shown to the satisfaction of the Franchise 
Tax Board) reasonable cause existed for failure to maintain 1he 
records. 

(d) (I) The Franchise Tax Board may apply the rules of 
paragraph (2) whether or not the board begins a proceeding to 
enforce a subpoena, or subpoena duces tecum, if subparagraphs (A), 
(B), and (C) apply: 

(A) Far purposes of detenninn1g 1he correct treatment under 
Part 11 (commencing with Section 23001) of 1hc items described in 
subdivision (a), the Franchise Tax Board issues a subpoena or 
subpoena duces tecum to a corporation to produce (either directly 
or as agent for the related party) any records or testimony. 

(B) The subpoena or subpoena duces tecum is not quashed in a 
proceeding begun under paragra?h (3) and is not determined to be 
invalid in a proceeding begun under Section 19504 to enforce the 
subpoena or subpoena duces tecum. 

(C) The corporation does nat substantially comply in a t1mely 
manner with the subpoena or subpoena duces tecum and the 
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Franchise Tax Board has sent by certified or registered mail a notice 
to that corporation that it has not substantially complied. 

(D) If the corporation fails to maintain or fails to cause another to 
maintain records as required by subdivision (a), and by reason of that 
failure, the subpoena, or subpoena duces tecum, is quashed in a 
proceedil1g described in subparagraph (B) or the corporation is not 
able to provide the records requested in the subpoena or subpoena 
duces tecum, U1e Franchise Tax Board may apply U1e rules of 
paragraph (2) to any of the items described in subdivision (a) to 
which the records relate. 

(2) (A) All of the following shall be determined by the Franchise 
Tax Board in the Franchise Tax Board's sole discretion from the 
Franchise Tax Board's own knowledge or from information the 
Franchise Tax Board may obtain through testimony or otherwise: 

(i) The components that are a part of one or more unitary 
businesses for purposes of detennining the income derived from or 
attributable to this state pursuant to Section 25 I 0 I or 251 I 0. 

(ii) Amounts that are attributable to the classification of an item 
as business or nonbusiness income for purposes of Article 2 
( cmmnencing with Section 25120) of Chapter 17 of Part 11. 

(iii) The apportiorunent factors for purposes of Article 2 
(commencing with Section 25120) of Chapter 17 of Part 11. 

(iv) The correct amount of income under Section 882 of, or 
Subpart F of Part ill of Subchapter N of, or similar provisions of, the 
Internal Revenue Code. 

(B) This paragraph shall apply to determine the correct 
treatment of the items described in subdivision (a) unless the 
corporation is authorized by its related parties (in the manner and 
at th~ lime as the Franchise Tax Board shall prescribe) to act as the 
related parties' limited agent solely for purposes of applying Section 
19504 with respect to any request by the Franchise Tax Board to 
examine records or produce testimony related to any item described 
in subdivision (a) or with respect to any subpoena or subpoena duces 
tecum for tbe records or testimony. The appearance of persons or the 
production of records by reason of the corporation being an agent 
shall not subject those persons or records to legal process for any 
purpose other than determining the correct treatment under Part II 
of the items described in subdivision (a). 

(C) Detenninalions made in the sole discretion of the Franchise 
Tax Board pursuant to this paragraph may be appealed to the State 
Board of Equalization, in the manner and at the time prescribed by 
Section 19045 or 19324, or may be the subject of an action to recover 
tax, in the manner and at a time prescribed by Section 19382. The 
review of determinations by the board or the court shall be limited 
to whether the determinations were arbitrary or capricious, or are 
not supported by substantial evidence. 

97 

623 



-287- Ch. 83 

(3) (A) Notwithstanding any other Jaw or rule of Jaw, any 
reporting corporation to which the Franchise Tax Board issues a 
subpoena or subpoena duces tecum referred to in subparagraph (A) 
of paragraph (1) shall have the right to begin a proceeding to quash 
the subpoena or subpoena duces tecum not Inter than the 90th day 
after ihe subpoena or subpoena duces tecum was issued. In that 
proceeding, the Franchise Tax Board may seek to compel 
compliance with the subpoena or subpoena duces tecum. 

(B) Notwithstanding any other law . or rule of law, any reporting 
corporation that has been notified by the Franchise Tax Board that 
it has detemrined that the corporation has not substantially complied 
wilh a subpoena or subpoena duces tecum referred to in paragraph 
(1) shall have the right to begin a proceeding to review the 
determination not Inter lhan 1hc 90th day after the day on which the 
notice referred to in subparagraph (C) of paragraph (I) was mailed. 
If the proceeding is not begun on or before the 90th day, the 
detemrination by the Franchise Tax Board shall be binding and shall 
not be reviewed by any court. 

(C) The superior courts of the State of California for the Counties 
of Los Angeles, Sacramento, and San Diego, and for the City and 
County of San Francisco, shall have jurisdiction to hear any 
proceeding brought under subparagraphs (A) and (B). Any order or 
other determination in the proceeding shall be treated as a final 
order that may be appealed. 

(D) If any corporation takes any action as provided in 
subparagraphs (A) and (B), the rwming of any period of limitations 
under Sections 19057 to 19064, inclusive (relating to the assessment 
and collection of tax), or under Section 19704 (relating to criminal 
prosecutions) with respect to that corporation shall be suspended for 
the period during which the proceedings, and appeals therein, are 
pending. In no event shall any period expire before the 90th day after 
the day on which there is a final detemrinntion in the proceeding. 

SEC. 177. Section 19271 of the Revenue and Taxation Code is 
amended to read: 

19271. (a) (l) For purposes of this article: 
(A) "Child support" means support of a child, spouse, or family as 

provided in Section 150 of the Family Code. 
(B) "Child support delinquency" means a child support obligation 

that may include or be limited to interest, fees, or penalties, on which 
payment then due has not been received following the expiration of 
90 days from the date payment is due. 

(C) "Earnings" may include the items described in Section 5206 
of the Family Code. 

(2) A county district attorney enforcing child support obligations 
pursuant to Section 11475.1 of the Welfare and Institutions Code shall 
refer child support delinquencies to the Franchise Tax Board for 
collection. If there is a child support delinquency at the time the case 
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is opened by the district attorney, the case shall be referred to the 
Franchise Tax Board no later than 90 days after receipt of the case 
by the district attorney. A county district attorney may also refer to 
tl1e Franchise Tax Board a child support obligation that is 30 days or 
more past due, and any of these obligations sholl be collected as if they 
were delinquencies otherwise described in this subdivision. 

(3) Referrals shall he transmitted in the fonn and manner 
prescribed by the Franchise Tax Board. 

( 4) To manage the growth in the number of referrals ilia! it may 
receive, the Franchise Tax Board may phase in the referrals as 
administratively neceSSai)'. 

(5) At least 20 days prior to the date that the Franchise Tax Board 
commences a collection action under this article, the Franchise Tax 
Board shall mail notice of the amount due to the obligated parent at 
tbe last known address for payment and advise that person that 
failure to pay will result in collection action. If the obligated parent 
disagrees with the amount due, the obligated parent shall be 
instructed to contact the county district attorney. 

(b) (1) (A) Except as otherwise provided in subparagraph (B), 
when a delinquency is referred to the Franchise Tax Board pursuant 
to subdivision (a), the amount of the child support delinquency shall 
be collected from any obligated parent by the Franchise Tax Board 
in any manner authorized under the law for collection of a 
delinquent personal income tax liability, including, but not limited to, 
issuance of an order and levy under Article 4 (commencing with 
Section 706.070) of Chapter 5 of Division 2 of Title 9 of Part 2 of the 
Code of Civil Procedure in the manner provided for earnings 
witltbolding orders for taxes. Any law providing for the collection of 
a delinquent personal income tax liability shall apply to any 
delinquency referred under this article in the same manner and with 
the same force and effect and to the full extent as if the language of 
those laws had been incorporated in full into this article, except to the 
extent that any provision is either inconsistent with a provision of this 
article or is not relevant to this an-icle. 

(B) When a delinquency is referred to the Franchise Tax Board 
pursuant to subdivision (a), or at any time thereafter if the obligated 
parent owes a delinquent personal income lax liability, the Franchise 
Tax Board shall not engage in, or shall cease, any involuntary 
collection action to collect the delinquency referred under this 

.. article until the delinquent personal income tax liability is paid in full. 
If the obligated parent owes a delinquent pe'rsonal income tax 
liability when n delinquency is referred, the Franchise Tax Board 
shall mail the notice speci:ficd in paragraph (5) of subdivision (a). At 
any time thereafter, the Franchise Tax Board may mail any other 
notice to the obligated parent for voluntary payment as the 
Franchise Tax Board deems necessary. However, the Franchise Tax 
Board may engage in the collection of a delinquency referred 
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pursuant to subdivision (a) under either of the following 
circumstances: 

(i) The delinquent personal income tax liability is discharged from 
accountability pursuant to Section 13940 of the Government Code. 

(ii) The obligor has entered into an installment payment 
agreement for the delinquent personal income tax liability and is in 
compliance with that agreement, and the Franchise Tax Board 
determines that collection of the delinquency referred pursuant to 
subdivision (a) would not jeopardize payments under the 
installment agreement. 

(C) For purposes of subparagraph (B): 
(i) "Involuntary collection action" means those actions 

authorized by Section 18670, 18670.5, 18671, or 19264, by Article 3 
(commencing with Section 1923 I), or by Chapter 5 (commencing 
with Section 706.01 0) of Division 2 or' Title 9 of Part 2 of the Code of 
Civil Procedure. 

(ii) "Delinquent personal income tax liability" means any taxes, 
additions to tax, penalties, interest, fees, or other related amounts due 
and payable under Part 10 (commencing with Section 17001) or this 
part. 

(iii) "Voluntary payment" means any payment made by obligated 
parents in response to the notice specified in paragraph (5) of 
subdivision (a) or any oUter notice for voluntary payment mailed by 
the Franchise Tax Board. 

(2) Any compensation, fee, commission, expense, or other fee for 
service incurred by the Franchise Tax Board in the collection of a 
child support delinquency authorized under this article shall not be 
an obligation of, or collected from, the obligated parent. A referred 
child support delinquency shall be fmal and due and payable to the 
Stnte of California upon written notice to the obligated parent by the 
Franchise Tax Board 

(3) For purposes of administering this article: 
(A) This chapter and Chapter 7 (commencing with Section 

19501) shall apply, except as otherwise provided by this article. 
(B) Any services, information, or enforcement remedies available 

to a district attorney or the Title N-D agency in collecting support 
delinquencies or locating absent or noncustodial parents shall be 
available to the Franchise Tax Board for purposes of collecting child 
support delinquencies under this article, including, but not limited 
to, any infonnation that may be disclosed by the Franchise Tax Board 
to the California Parent Locator Service under Section 19548. 

(C) A request by the Franchise Tax Board for information from 
a fmancial institution shall be treated in the same manner and to the 
same extent as a request for information from a district attorney 
referring to a support order pursuant to Section 11475.1 of the 
Welfare and Institutions Code for purposes of Chapter 20 
(commencing with Section 7460) of Division 7 of Title I of the 
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Government Code (relating to governmental access to financial 
records), notwithstanding any other provision of law which is 
inconsistent or contrary to this paragraph. 

(D) The amount to be withheld in an order and levy to collect 
child suppoti delinquencies under Article 4 (conunencing wit11 
Section 706.070) of Chapter 5 of Division 2 of Tille 9 of Part 2 of the 
Code of Civil Procedure is the <mlOunt required to be withheld 
pursuant to an earnings withholding order for support under Section 
706.052 of the Code of Civil Procedure. 

(E) Nothing in tl1is article shall be constTued to modify the tax 
intercept provisions of Articie 8 (commencing with Section 708.710) 
of Chapter 6 of Division 2 of Title 9 of Part 2 of 1he Code of Civil 
Procedure. 

(c) Interest on the delinquency shall be computed pursuant to 
Section685.010 af1he Code of Civil Procedure. 

(d) If ll1e collection action would cause undue financial hardship 
to tl1e obligated parent, would threaten the health or welfare of the 
obligated parent or his or her family, or would cause undue 
irreparable loss to the obligated parent, the obligated parent may 
notify the Franchise Tax Board, which shall, upon being notified, 
refer the obligated parent to the refening county district attorney, 
unless the Franchise Tax Board is directed otherwise by the county 
district attorney for purposes of mare effectively administering this 
article. 

(e) (I) ln no event shall a collection under this article be 
construed to be a payment of income taxes imposed under this part. 

(2) If an obligated parent overpays a liability imposed under this 
part, the overpayment shall not be credited against any deliaquency 
co!Jected pursuant to tl1is article. If an overpayment of a liability 
imposed under this part is offset and distributed to a referring county 
district attorney pursuant to Sections 12419.3 and 12419.5 of the 
Government Code or Section 708.740 of the Code of Civil Procedure, 
and thereby reduces the DlllOunt of the referred delinquency, the 
referring county district attorney shall iaunediately notify the 
Frnnchise Tax Board of that reduction, unless otherwise directed for 
purposes of more effectively administering this article. 

(3) In no event shall the district attorney refer, or the Franchise 
Tax Board collect, under this article any delinquency if bath of the 
following circumstances exist: 

(A) A court has ordered an obligated parent to mal<e scheduled 
payments on a child suppon arrenrages obligation. 

(B) Tbe obligated parent is in compliance with tl1c order. 
(4) A child support delinquency need not be referred to the 

Franchise Tax Board pursuant to this article if an earnings 
assignment order or a notice of assignment has been served on the 
obligated parent's employer and court-ordered support is being paid 
pursuant to the earnings assignment order or the notice of 
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assignment or at least 50 percent of the obligated parent's earnings 
are being withheld for support. 

(5) A child support delinquency need not be referred to the 
Franchise Tnx Board for collection if a jurisdiction outside this state 
is enforcing the support order. 

(f) Except as otherwise provided in this article, any child support 
delinquency referred to the Franchise Tax Board pursuant to this 
article shall be treated as a child support delinquency for all other 
purposes, and any collection action by the county district attorney or 
the Franchise Tax Board with respect to any delinquency referred 
pursuant to this article shall have the same priority against 
attachment, execution, assignment, or other collection action as is 
provided by any other provision of state law. 

(g) Except as otherwise specifically provided in subparagraph (B) 
of paragraph (I) of subdivision (b), the child support collection 
activities authorized by this article shall not interfere with the 
primary mission of the Franchise Tnx Board to fairly and efficiently 
administer the provisions of this code for which it is responsible. 

(h) Information disclosed to the Franchise Tax Board shall be 
considered information that may be disclosed by the Franchise Tax 
Board under the authority of Section 19548 and may be disseminated 
by the Franchise Tax Board accordingly for the purposes specified in 
Sections 11478 and 11478.5 of the Welfare and Institutions Code (in 
accordance with, and to the extent permitted by, Section 11478.1 of 
the Welfare and Institutions Code and any other state or federal law). 

(i) A county may apply to the State Department of Social Services 
for an exemption from subdivision (a). The State Department of 
Social Services shall .grant an exemption only if the county has a 
program for collecting delinquent child support, including hardware 
and software, that is similar or identical to the technology used by the 
Franchise Tax Board in inaplementing its child support collections 
program and the county program was in operation as of Aprill, 1997. 

SEC. 178. Section 23038.5 of the Revenue and Taxation Code is 
amended to read: 

23038.5. (a) Section 7704 of the Internal Revenue Code, relating 
to certain publicly . traded partnerships treated as corporations, shall 
apply, except as otherwise provided. 

(b) (I) Section 7704(a) of the Internal Revenue Code shall not 
apply to an electing 1987 partnership. 

(2) For purposes of this subdivision, the term "electing 1987 
partnership" means any publicly traded partnership if all of the 
following apply: . 

(A) Tb.e partnership is an existing partnership (as defined in 
Section 1 0211 ( c )(2) of the Revenue Reconciliation Act ofl987). 

(B) Section 7704(a) of the Internal Revenue Code has not applied 
(and without regard to Section 7704(c)(1) of the Internal Revenue 
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Code wowd not have applied) to that partnership for all prior taxable 
years beginning after December 31, 1987, and before January 1, 1998. 

(C) (i) The partnership has made the election under Section 
7704(g)(l)(C) of the Internal Revenue Code (as added by Public 
Law 1 05-34) for federal tax purposes. 

[ii) The election -for federal tax purposes described in clause (i) 
shall be treated as a binding election and a separate election for state 
tax purposes shall not be allowed under paragraph (3) of subdivision 
(e) of Section 23051.5. 

(iii) The election for federal tax purposes described in clause (i) 
shall be treated as a binding consent to -the application of the tax 
imposed under paragraph (3) and a separate election for sta:t.e tax 
purposes shall not be allowed under paragraph (3) of subdivision (e) 
of Section 23051.5. 

(D) A partnership which, but for 1his subparagraph, would be 
treated as an electing 1987 partnership shall cease to be so treated 
(and the election under subparagraph (C) shall cease to be in effect) 
as of the first day after December 31, 1997, that the partnership is no 
longer treated as an electing 1987 partnership for federal tax 
purposes (and the election under Section 7704(g)(l)(C) of the 
Internal Revenue Code (as added by Public Law 105-34) ceru;es to be 
in effect for federal tax purposes). 

(3) (A) There is hereby imposed for each taxable year beginning 
on or after January I, 1998, on the gross income of each electing 1987 
partnership a tax equal to 1 percent of that partnership's gross 
income from nil sources reportable to -this state, talcing into account 
Section 25101 and any election under Section 25110, attributable to 
the active conduct of trades nnd businesses by the parrnership. 

(B) The tax shall be due and payable on the date -the return of -the 
partnership is required to be filed . under Section 18633, shall be 
collected and refunded in the same manner ns other· taxes imposed 
by this part, and shall be subject to interest and applicable penalties. 

(C) For purposes of -this paragraph, if a partnership is a partner in 
another partnership, -the gross income referred to in subparagraph 
(A) shall include the partnership's distributive share of the gross 
income of the other partnership from nil sources reportable to this 
state, taking into account Section 25101 and any election under 
Section 25110, attributable to the active conduct of trades and 
businesses of that other partnership. A similar rule shall apply in the 
case of lower-tiered partnerships. 

(D) The tax imposed by this paragraph shall be treated as imposed 
by this part o-ther than for purposes of determining -the amount of any 
credit allowable under this part. 

( 4) The provisions of this subdivision shall apply to the taxable 
year for which the election described in clause (i) of subparagraph 
(C) of paragraph (2) is made for federal purposes and all subsequent 
taxable years unless revoked by the partnership for federal purposes. 
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Any revocation made for federal purposes shall be treated as a 
binding revocation under this part, but, once so revoked, may not be 
reinstated and a separate revocation for state purposes shall not be 
allowed under paragraph (3) of subdivision (e) of Section 23051.5. 

(c) The amendment made to this section by the act adding this 
subdivision shall apply to taxable years beginning on or after January 
I, 1998. 

SEC. 179. Section 23610.5 of the Revenue and Taxation Code is 
amended to read: 

23610.5. (a) (I) There shall be allowed as a credit against the 
"tax" (as defined by Section 23036) a state low-income housing tax 
credit in an amount equal to the amount determined in subdivision 
(c), computed in accordance· with Section 42 of the Internal Revenue 
Code of 1986, except" as otherwise provided in this section. 

(2) "Taxpayer," for purposes of this section, means the sole owner 
in the case of a C corporation, the partners in the case of a 
partnership, and the slmreholders in the case of an S corporation. 

(3) "Housing sponsor," for purposes of this section, means the sole 
owner in the case of a C corporation, the partnership in the case of 
a partnership, and the S corporation in the case of an S corporation. 

(b) (I) The amount of 1he credit allocated to any housing sponsor 
sball be authorized by the California Tax Credit Allocation 
Committee, or any successor thereof, based on a project's need for 
the credit for economic feasibility in accordance wi1h the 
requirements of this section. 

(A) The low-income housing project shall be located in California 
and shall meet either of the following requirements: 

(i) The project's housing sponsor has been allocated by the 
California Tax Credit Allocation Committee a credit for federal 
income tax purposes under Section 42 of the Internal Revenue Code. 

(ii) It qualifies for a credit under Section 42(h)(4)(B) of the 
Internal Revenue Code. 

(B) The California Tax Credit Allocation Committee shall not 
require fees for the credit under this section in addition to those fees 
required for applications for the tax credit pursuant to Section 42 of 
the internal Revenue Code. The committee may require a fee if the 
application for the credit under this section is submitted in a calendar 
year after the year the application is submitted for the federal tax 
credit. 

(2) (A) The California Tax Credit Allocation Committee shall 
certify to the · housing sponsor the amount of tax credit under this 
section allocated to the housing sponsor for each credit period. 

(B) In the case of a partnership or an S corporation, tl1e housing 
sponsor shall provide a copy of the California Tax Credit Allocation 
Committee certification to the taxpayer. 

(C) The taxpayer shall, upon request, provide a copy of the 
certification to the Franchise Tax Board. 
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(D) All elections made by the taXpayer pursuant to Section 42 of 
the Jntomnl Revenue Code shall apply to this section. 

(E) For buildings located in designated difficult development 
areas or qualified census tracts as defined in Section 42(d)(5)(C) of 
the Internal Revenue Code, credits may be allocated under this 
section in the amounts prescribed in subdivisioa (c), provided that 
the amount of credit allocated under Section 42 of ·the Internal 
Revenue Code is computed on 100 percent of the qualified basis of 
the building. 

(c) Section 42(b) of the Internal Revenue Code shall be modified 
as follows: 

(1) ln the case of any qualified low-income building placed in 
service by the housing sponsor during 1987, 1.he term "applicable 
p~"Tcenmge" means 9 percent for each of the first three years and 3 
percent for 1.he fourth year for new buildings (wbei.her or not 1.hc 
building is federally subsidized) and for existing buildings. 1 

(2) ln the case of any qualified low-income building that receives 
an allocation after 1989 and is a new building not federally subsidized, 
the term "applicable percentage" means the following: 

(A). For each of the first three years, the percentage prescribed by 
1.he Secretary of the Treasury for new buildings that are not federally 
subsidized for fue taxable year, determined in accordance witil 1.he 
requirements of Section 42(b)(2) of 1.he Internal Revenue Code, in 
lieu of the percentage prescribed in Section 42(b)(l ){A). 

(B) For the fourth year, the difference between 30 percent and 
1.he sum ofi.hc applicable percentages for the Erst three years. 

(3) ln the case of any qualified low-income building that receives 
an allocation after 1989 and that is a new building that is federally 
subsidized or that is an existing building that is "at risk of conversion," 
1.he term "applicable percentage" means the following:. 

(A) For each of tile first three years, the percentage prescribed by 
the Secretary of tile Treasury for new buildings that are federally 
subsidized for the taxable vear. 

(B) For fue fouri.h year, the difference between 13 percent and 
the sum of the applicable percentages for the first three years. 

(4) For purposes of this section, the term "at risk of conversion," 
with respect to an existing building means n building that satisfies all 
of the following criteria: 

(A) The building is presently owned by a housing sponsor other 
than a qualified nonprofit organization. 

(B) The building is a federally assisted building for which the 
low-income use restrictions will tenninate or the building is eligible 
for prepayment under Subtitle 13 of 1.he Emergency Low Income 
Housing Assistance Act of 1987 or under Sectioa 502(c) of the 
Housing Act of 1949, anytime in the two calendar years after the year 
of application to the California Tax Credit Allocation 'Committee, and 
the purchaser bas received preliminary 'approval from the applicable 
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federal agency for a marimurn level of incentives through a plan of 
action. 

(C) The person acquiring the building enters into a regulatory 
agreement that requires the building to be operated in accordance 
with the requirements of this section for a period equal to the greater 
of 55 years or the life of the building. 

(D) The buiiding satisfies the requirements of Section 42(e) of the 
Internal Revenue Code regarding rehabilitation expenditures, 
except that the provisions of Section 42(e)(3)(A)(ii)(I) shall not 
apply. 

(d) The term "qualified low-income housing project" as defined 
in Section 42(c)(2) of the Internal Revenue Code is modified by 
adding the following requirements: 

(1) TI1e taxpayer shall be entitled to receive a cash distribution 
from the operations of the project, after funding required reserves, 
which, at the election of the taxpayer, shall be equal to: 

(A) An amount not to exceed 8 percent of the lesser of: 
(i) The owner equity, which shall include the amount of the 

capital contributions actually paid to the housing sponsor and shall 
not include any amounts until they are paid on an investor note, or 

(ii) Twenty percent of the adjusted basis of the building as of the 
close of the first income year of the credit period; or 

(B) The amount of the cash-flow from those units in the building 
that are not low-income units. For purposes of computing cash-flow 
under this subparagraph, operating costs shall be allocated to the 
low-income units using the "floor space fraction," as defined in 
Section 42 of the Internal Revenue Code. 

(C) Any amount allowed to be distributed under subparagraph 
(A) that is not available for distnbution d\)ling the first five years of 
the compliance period may accumuiate and be distributed at any 
time during the first 15 years of the compliance period but not 
thereafter. 

(2) The limitation on return shall apply in the aggregate to the 
partners if the housing sponsor is a partnership and in the aggregate 
to the shareholders if the housing sponsor is an S corporation. 

(3) The housing sponsor shall apply any cash available for 
distribution in excess of the amount eligible to be distributed under 
paragraph (I) to reduce the rent on rent-restricted units or to 
increase the number of rent-restricted units subject to the tests of 
Section 42(g)(l) of the Internal Revenue Code. 

(e) The provisions of Section 42(1) of the Internal Revenue Code 
shall be modified as follows: 

(1) The term "credit period" as defined in Section 42(1)(1) of the 
Internal Revenue Code is modified· by substituting "four income 
years" for "lOtaxnble years." 
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(2) The special rule for the first taxable year of the credit period 
under Section 42(f)(2) of the Internal Revenue Code shall not apply 
to the tax credit under this section. 

(3) Section 42(f)(3) of the Internal Revenue Code is modified to 
read: 

If, as of the close of any income year in the compliance period, after 
the first year of the credit period, the qualified basis of any building 
exceeds the qualified basis of that building as of the close of the frrst 
year of the credit period, the housing sponsor, to the extent of its tax 
credit allocation, shall be eligible for a credit on the excess in an 
aroount equal to the applicable percentage determined pursuant to 
subdivision (c) for the four-year period beginning with the later of 
the income years iJ1 which the increase in qualified basis occurs. 

(f) The provisions of Section 42(h) of the Internal Revenue Code 
shall be modified as follows: 

(l) Section 42(h)(2) of the Internal Revenue Code shall not be 
applicable and instead the following provisions shall be applicable: 

The total amount for the four-year credit period of the housing 
credit dollars allocated in a calendar year to any building shall reduce 
the aggregate housing credit dollar amount of the California Tax 
Credit Allocation Committee for the calendar year in which the 
allocation is made. 

(2) Paragraphs (3), (4), (5), (6)(E)(i)(TI), (6)(F), (6)(G), 
(6)(1), (7), and (8) of Section 42(h) of the Internal Revenue Code 
shull not be applicable. 

(g) TI1e aggregate housing credit dollar amount that may be 
allocated annually by the California Tax Credit Allocation 
Committee pursuant to this section, Section 12206, and Section 17058 
shall be an amount equal to the sum of the following: 

(I) (A) Except as provided in subparagraph (B), ihiJty-five 
million dollars ($35,000,000) for the 1997 calendar year, and each 
calendar year thereafter, or 

(B) Fifty million dollars ($50,000,000) for each of the calendar 
years 1998 and 1999; and 

(2) The unused housing credit ceiling, if any, for the preceding 
calendar years; and 

(3) The amount of housing credit ceiling returned in the calendar 
year. For purposes of this paragraph, the amount of housing credit 
dollar amount returned in the calendar year equals the housing 
credit dollar amount previously ullocmed to any project that does not 
become a qualified low-income housing ··project within the period 
required by this section or to any project with respect to which an 
allocation iB canceled by mutual consent of the California Tax Credit 
Allocation Cm:rmrittee and the allocation recipient. 

(h) Tne term "compliance period" as defmed in Section 42(i)(l) 
of the Internal Revenue Code is modified to mean, with respect to 
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any building, ilie period of 30 consecutive income years beginning 
wiili ilie first income year of the credit period wiili respect iliereto. 

(i) Section 42G) of ilie IntemEll Revenue Code shall not he 
applicable and the following shall be substituted in its place: 

The requirements of this section shall be set forth in a regulatory 
agreement between fue California TaX. Credit Allocation Committee 
and the housing sponsor, and this agreement shall be subordinated, 
when required, to any lien or encumbrance of any banks or other 
institutional lenders to the project. The regulatory agreement 
entered into pursuant to subdivision (f) of Section 50199.14 of the 
Health and Safety Code shall apply, provided that the agreement 
includes all of the following provisions: 

(1) A term not less than the compliance period. 
(2) A requirement that fue agreement be filed in the official 

records of the county in which the qualified low-income housing 
project is located. 

(3) A provision stating which state and local agencies can enforce 
the regulatory agreement in the event the housing sponsor fails to 
satisfy any of the requirements of this section. 

( 4) A provision that the regulatory agreement shall be deemed a 
contract enforceable by tenants as third-party beneficiaries thereto, 
and that nllows individuals, whether prospective, present, or former 
occupants of the building, who meet the income limitation applicable 
to the building the right to enforce the regulatory agreement in any 
state court. 

(5) A provision incorporating the requirements of Section 42 of 
the Internal Revenue Code as modified by this section. 

(6) A requirement that the housing sponsor notify the California 
Tax Credit Allocation Committee or its designee if there is a 
detennination by the ·Internal Revenue Service that the 'project is not 
in compliance with Section 42(g) of the Internal Revenue Code. 

(7) A requirement that the housing sp6nsor, as security for the 
performance of the housing sponsor's obligations under the 
regulatory agreement, assign the housing sponsor's interest in rents 
that it receives from the project, provided that until there is a default 
under the regulatory agreement, the housing sponsor is entitled to 
collect and retain the rents. 

(8) A provision that the remedies available in the event of a 
default under the regulatory agreement that is not cured within a 
reasonable cure period include, but are not limited to, allowing any 
of the parties designated to enforce· the regulatory agreement to 
collect all rents with respect to the project; taking possession of the 
project and operating the project in accordance with the regulatory 
agreement until the enforcer determines the housing sponsor is in a 
position to operate the project in accordance with the regulatory 
agreement; applying to any court for specific performance; securing 
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the appointment of a receiver to operate the project; or nny other 
relief as may be appropriate. 

G) (I) The committee shall allocate the housing credit on a 
regular basis consisting of two or more periods in each calendar year 
during which applications may be filed and considered. The 
committee shall establish application filing deadlines, the maximum 
percentage of federal and state low-income housing tax credit ceiling 
that may be allocated by tl1e committee in tl1at period, and the 
approximate date on which allocations shall be made. If the 
enacttnent of federal or state law, the adoption of rules or regulations, 
or other similar events prevent the use of two allocation periods, the 
committee may reduce the number of periods and adjust the filing 
deadlines, maximum percentage of credit allocated, and allocation 
dates. 

(2) The committee shall adopt a qualified allocation plan, as 
provided in Section 42(m)( I) of the Internal Revenue Code. In 
adopting this plan, the committee shall comply with the provisions 
of Sections 42(m)(l)(B) and 42(m)(l)(C) of the Internal Revenue 
Code. 

(3) Notwithstanding Section 42(m) of the Internal Revenue 
Code, the California Tax Credit Allocation Committee shall allocate 
housing credits in accordance with the qualified allocation plan and 
regulations, which shall include the following provisions: 

(A) All housing sponsors, as defined by paragraph (3) of 
subdivision (a), shall demonstrate at the time the application is filed 
with the committee that tbe project meets the following threshold 
requirementE: 

(i) The housing sponsor shall demonstrate that there is a need for 
low-income housing in the community or region for which it is 
proposed. 

(ii) The project's proposed financing, including tax credit 
proceeds, shall be sufficient to complete the project and shall be 
adequate to operate the project for the extended use period. 

(iii) The project shall have enforceable financing comrnittnents, 
either construction or permanent financing, for at least 50 percent 
of the total estimated financing of the projecl 

(iv) The housing sponsor shall have and maintain control of the 
site for the project. 

(v) The housing sponsor shall demonstrate tbat the project 
complies with all applicable local land use and zoning ordinances. 

(vi) The housing sponsor shall demonstrate that" the project 
development team has the experience and the fmancial capacity to 
ensure project completion ·and operation for the extended use 
period. 

(vii) The housing sponsor shall demonstrate the amount of tax 
credit that is necessary for the fmancial feasibility of the project and 
its viability as a qualified low-income housing project throughout the 
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extended use period, taking into account operating expenses, a 
supportable debt service, reserves, funds set nside for rental 
subsidies, and required equity, and a development fee that does not 
exceed a specified percentage of the eligible basis of the project prior 
to inclusion of the development fee in the eligible basis, as 
determined by the committee. 

(B) The committee shall give a preference to those projects 
satisfying all oftllc threshold requirements of subparagraph (A) if: 

(i) The project serves the lowest income tenants at rents 
affordable to those tenants; and 

(ii) The project is obligated to serve qualified tenants for the 
longest period. · 

(C) In addition to the provisions of subparagraphs (A) and (B), 
the committee shall use the following criteria in allocating housing 
credits: 

(i) Projects serving large families in which a substantial number, 
as defined by the committee, of all residential units are low-income 
units with tbree and more bedrooms. 

(ii) Projects providing single-room occupancy units serving very 
low income tenants. 

(iii) Existing projects that are "at risk of conversion," as defined 
by paragraph (4) of subdivision (c). 

(iv) Projects for which a public agency provides direct or indirect 
long-term fmancial support for at least 15 percent of the total project 
development costs or projects for which the owner's equity 
constitutes at least 30 percent of the total project development costs. 

(v) Projects that provide tenant amerrities not generally available 
to residents oflow-income housing projects. · 

(4) For purposes of allocating credits pursuant to this section, the 
committee shall not give preference to any project by virtue of the 
date 'of submission of its application except to break a tie when two 
or more of the projects have an equal rating. 

(5) Not less than 20 percent of the low-income housing tax credits 
available annually under this section, Section 12206, and Section 
17058 shall be set aside for allocation to rural areas as defined in 
Section 50199.21 of the Health and Safety Code. Any amount of credit 
set aside for rural areas remaining on or after October 31 of any 
calendar year shall be. available for allocation to any eligible projecl 
No amount of credit set aside for rural areas shall be considered 
available for any eligible project so long as there are eligible rural 
applications pending on October 31. 

(k) Section 42(/) of the Internal Revenue Code shall be modified 
as follows: 

The term "secretary" shall be replaced by the term "California 
Franchise Tax Board." 

(/) In the case. where the state credit allowed under this section 
exceeds the "tax," the excess may be carried over to reduce the "tax" 
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in the following yem:, and succeeding yem:s if necessary, until the 
credit has been exhausted. 

(m) A project that received an allocation of a 1989 federal housing 
credit dollar amount shall be eligible to receive an allocation of a 1990 
state housing credit dollar mnounl, subject to all of the following 
conditions: 

(I) The project was not placed in sen~ce prior to 1990. 
(2) To the extent the amendments made to tltis section by the 

Statutes of 1990 conflict with any provisions existing in this section 
prior to those m:nendments, the prior provisions oflaw shall prevail. 

(3) Notwithstanding paragraph (2), a project applying for an 
allocation under tltis subdivision shall be subject to the requirements 
of paragraph (3) of subdivision UJ. 

(n) The credit period with respect to an allocation of credit in 1989 
by the California Tax Credit Allocation Committee of .whi.ch any 
amount is attributable to unallocated credit from 1987 or 1988 shall 
not begin until after December 31, 1989. 

(o) The provisions of Section ll407(a) of Public Law 101-508, 
relating to the effective date of the extension of the low-income 
housing credit, shall apply to calendar years after 1989. 

(p) The provisions of Section ll407(c) of Public Law 101-508, 
relating to election to accelerate credit, shall not apply. 

(q) (I) A corporation may elect to assign any portion of any credit 
allowed under this section to one or more affiliated corporations for 
each income year in which the credit is allowed. For purposes of this 
subdivision, "affiliated corporation" has the meaning provided in 
subdivision (b) of Section 25110, as that section was amended by 
Chapter 881 of the Statutes of 1993, as of the last day of the income 
year in which the credit is allowed, except that "1 00 percent" is 
substituted for "more than 50 percent" wherever it appcm:s in the 
section, as that seclion was amended by Chapter 881 of the Statutes 
of 1993, and "voting corrunon stock" is substituted for "voting stock" 
wherever it appears in the section, as that section was amended by 
Chapter 881 of the Statutes of 1993. 

(2) The election provided in paragraph (I): 
(A) May be based on any method selected by the corporation that 

originally receives tl1e credit. 
(B) Shall be irrevocable for the income year the credit is allowed, 

once made. 
(C) May be . changed for any subsequent income year if the 

election to make the assigrtment is expressly shown on each of tlie 
returns of the affiliated corporations that assign and receive the 
credits. 

(r) Any unused credit may continue to be carried forward, as 
provided in subdivision (k), until the credit bas been el<hausted. 
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This section shall remain in effect on or after December 1, 1990, for 
as long as Section 42 of the Internal Revenue Code, pertaimng to 
low-income housing credits, remains in effect. 

(s) The amendments to this section made by the act adding this 
subdivision shall apply only to income years beginning on or after 
January 1, 1994, except that paragraph (I) of subdivision (q), as 
amended, shall apply to income years beginning on or after January 
1, 1993. 

SEC. I 80. Section 237011 of the Revenue and Taxation Code is 
amended to read: 

23701t. (a) A homeowners' association organized and operated 
to provide for the acquisition, construction, management, 
maintenance, nnd care of residential association property if all of tl1e 
following apply: 

(I) Sixty percent or more of the gross income of the organization 
for the taxable year consists solely of amounts received as 
membership dues, fees, and assessments from either of the following: 

(A) Tenant-stockholders or owners of residential units, 
residences, or lots. 

(B) Owners of timeshare rights to use, or timeshare ownership 
interests in, association property in the case of a tinleshare 
assoc:intion. 

(2) Ninety percent or more of the expenditures of the 
organization for the taxable year are expenditures for the acquisition, 
construction, management, maintenance, and care of association 
property and, in the case of a tinl~share association, for activities 
provided to or on behalf of members of the association. 

(3) No part of the net earmngs inures (other than by providing 
mnnagement, maintenance, and care of association property or by a 
rebate of excess membership dues, fees, or assessments) to the 
benefit of any private shareholder or individual. 

( 4) Amounts · received as membership dues, fees, and assessments 
not expended for association purposes during the ta)(able year are 
transferred to and held in trust to provide for the management, 
maiotennnce, and care of association property and common areas. 

(b) The term "association property" means: 
(I) Property held by the organization. 
(2) Property held in common by the members of the organization. 
(3) Property within the organization privately held by the 

members of the organization. 
In the ·case of a timeshare association, "association property" 

includes property in which the timeshare association, or members of 
the assocJat:Jon, have rights arising out of recorded easements, 
covenants, or other recorded instruments to use property related to 
tlle timeshare project. 

(c) A homeowners' association shall be subject to tax under this 
part with respect to its "homeowners' association taxable income," 
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and that income shall be subject to rax as provided by Chapter 3 
(commencing with Section 23501) oftl1is part. 

(I) For purposes of this section, the term "homeowners' 
association taxable income" of any organization for any taxable year 
means an amount equal to the excess over one hundred dollars ($100) 
(if any) of-

(A) The gross income for the taxable year (excluding any exempt 
function income), over 

(B) The deductions allowed by this part 
connected with the production of the gross 
exempt function income). 

which are directly 
income (excluding 

(2) For purposes of this section, the term "exempt function 
income" means arJy =ounl received as membership fees, dues, and 
assessments from tenant-shareholders or owners of residential units, 
residences~ or lots~ or owners of timeshare rights to use, or timeshare 
ownership interests in, association property in the case of a timeshare 
association. 

[d) The term "homeowners' association" includes a condominium 
management association, a residential real estate management 
association, a timeshare association, and a cooperative housing 
corporation. 

(e) "Cooperative housing corporation" includes, but is not limited 
to, a limited-equity housing cooperative, as defined in Seciion 33007.5 
of the Health and Safety Code, organized either as a nonprofit public 
benefit corporation pursuant to Part 2 (commencing with Section 
5110) of Division 2 of Title l of the Corporations Code, or a nonprofit 
mutual benefit corporation pursuant to Part 3 (co=encing with 
Section 7110) of Division 2 ofTitle I ofthc Corporations Code. 

(f) The term "timeshare association" means any organization 
(other than a condominium management association) organized and 
operated to provide for the acquisition, construction, management, 
maintenance, and care of association property if any member thereof 
holds a timeshare right to use, or a timeshare ownership interest in, 
real property constituting association property. 

(g) The amendments made to this section by the act adding this 
subdivision slmll apply to taxable years beginning on or after January 
I, 1998. 

SEC. 181. Section 23704 of the Revenue and Taxation Code is 
amended to read: 

23704. For purposes of this part, an organization shall be treated 
as an organization organized and operated exclusively for charitable 
purposes, if: 

(a) The organization is organized and operated solely: 
(I) To perform, on a cenrralized basis, one or more of the 

following services which, if performed on its own behalf by a hospital 
that is an organization described in Section 2370 ld and exempt from 
taxation under Section 23 70 I, would constitute activities in exercising 
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or performing the purpose or function constituting the bBSis for its 
exemption: data processing, plli'Chasing (including the purchasing of 
insurance on a group basis), warehousing, billing and collection 
(including the purchase of patron accounts receivable on n recourse 
basis), food, clinical, industrial engineering, laboratory, laundry, 
pnnnng, communications, record center, and personnel (including 
selection, testing, training, and education of personnel) services; and 

(2) To perform those services solely for two or more hospitals, and 
for no other individuals or organizations, each of which is: 

(A) An organization described in Section 23701d that is exempt 
from taxation under Section 23701, or 

(B) A constituent part of an organization described in Section 
23701d 1hat is exempt from taxation under Section 23701 and that, if 
organized and operated as a separate entity, would constitute 110 

organization describeo in Section 23 701 d, or 
(C) Owned and operated by the United States, the state, a county, 

or political subdivision, or an agency or instrumentality of any of the 
foregoing. 

{b) The organization is organized and operated on a cooperative 
basis and allocates or pays, within 81/2 months after the close of its 
income year, all net earnings to members on the basis of services 
performed for them. 

(c) If the organization has capital stock, all of that stock 
outstanding is owned by its members. 

For purposes of this part, any organization that, by reason of the 
preceding sentence, is an organization described in Section 23701d 
and exempt from taxation under Section 23701, shall be treated as a 
hospital and as an organization referred to in Section 23736(e). 

SEC. 182. Section 24416.2 of the Revenue and Taxation Code is 
amended to read: 

24416.2. (a) The term "qualified taxpayer" as used in Section 
24416.1 includes a corporation engaged in the conduct of a trade or 
business within an enterprise zone designated pursuant to Chapter 
12.8 (commencing with Section 7070) of Division 7 of Title I of the 
Government Code. For purposes of 1his subdivision, all of the 
following shall apply: 

(I) A net operating loss shall not be a net operating loss carryback 
for any income year and a net operating loss for any income year 
beginning on or after the date that the area in which the taxpayer. 
conducts n trade or business is designated as an enterprise zone shall 
be a net operating Joss carryover to each of the .15 income years 
following the income year ofloss. 

(2) For purposes of this subdivision: 
(A) ''Net operating loss" means the loss determined under Section 

172 of the Internal Revenue Code, as modified by Section 24416.1, 
attributable to the taxpayer's business activities within the enterprise 
zone (as defined in Chapter 12.8 (commencing with Section 7070) 
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of Division 7 of Title I of the Government Code) prior to the 
enterprise zone expiration date. That attributable loss sball be 
determined in accordance witil Chapter 17 (commencing with 
Section 25101 ), modified for purposes of til is subdivision us follows: 

(i) Loss shull be apportioned to the enterprise zone by multiplying 
total loss from tile business by a fraction, the numerator of which is 
the property factor plus the payroll factor, and the denominator of 
whicl1 is 2. 

(ii) "The enterprise zone" shall be substituted for "this state." 
(B) A net operating loss carryover shall be a deduction only with 

respect to the taxpayer's business income attributable to 'the 
enterprise zone as · defrned in Chapter 12.8 (commencing with 
Section 7070) of Division 7 of Title l of1he Government Code. 

(C) Attributable income is that portion of the taxpayer's 
California source business income thai is apportioned to the 
enterprise zone. For that purpose, the taxpayer's business income 
attributable to sources in this state first shall be determined in 
accordance with Chapter 17 (commencing willi Section 25101). That 
business income shall be further apportioned to the enterprise zone 
in accordance willi Article 2 (commencing with Section 25120) of 
Chapter 17, modified for purposes of this subdivision as follows: 

(i) Business income shall be apportioned to the enterprise zone by 
multiplying the total California business income of the taxpayer by 
a fraction, the numerator of which is the property factor plus the 
payroll factor, and the denominator of which is 2. For purposes of this 
clause: 

(1) The property factor is a fraction, tile numerator of which is the 
average value of the taxpayer's real and tangible personal property 
owned or rented and used in the enterprise zone during the income 
year, and the denominator of which is the average value of o'll the 
taxpayer's real and tangible personal property owned or rented and 
used in this state during the income year. 

(II) The payroll factor is a fraction, the numerator of which is the 
total amount paid by the taxpayer in the. enterprise zone during the 
income year for compensation, und the denominator of which is the 
total compensation paid by the taxpayer in this state during the 
income year. 

(ii) If a loss carryover is allowable pursuant to this section for any 
income year after the enterprise zone designation has expired, the 
enterprise zone shall be deemed to remain in existence for purposes 
of computing the limitation set forth in subparagraph (B) and 
allowing a net operating loss deduction. 

(D) "Enterprise zone expiration date" means the date the 
enterprise zone designation expires, is no longer binding, or becomes 
inoperative. 
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(3) The changes made to this subdivision by the act adding this 
paragraph shall apply to income years beginning on or after January 
l, 1998. 

(b) A taxpayer who qualifies as a "qualified lllxpayer" under one 
or more sections shall, for the income year of the net operating loss 
and any income year to which that net operating loss may be carried, 
designate on the original return filed for each y= the section that 
applies to that taxpayer with respect to that net operating loss. If the 
taxpayer is eligible to qualify under more than one section, the 
designation is to be made aftertnking into account subdivision (c). 

(c) If a taxpayer is eligible to qualify under this section and either 
Section 24416.4, 24416.5, or 24416.6 as a "qualified taxpayer," with 
respect to n net operating loss in an income year, the taxpayer shall 
designate which section is to apply to the taxpayer. 

(d) Notwithstanding Section 24416, the amount of the loss 
determined under this section shall be the only net operating loss 
allowed to be carried over from that income year, and the 
·designation under subdivision (b) shall be included in the election 
under Section 24416.1. 

SEC. 183. Section 41136 of the Revenue and Taxation Code is 
amended to read: 

41136. Funds in the State Emergency Telephone Number 
Account shall, when appropriated by the Legislature, be spent solely 
for the following purposes: 

(a) To pay refunds authorized by this part. 
(b) To pay the State Board of Equalization for the cost of the 

administration of this part. 
(c) To pay the Department of General Services for its costs in 

administration of the "911" emergency telephone number system. 
(d) To pay bills submitted to the Department of General Services 

by service suppliers or communications equipment companies for 
the installation of, and ongoing expenses for, the following 
communications services supplied to local agencies in connection 
with the "911" emergency phone number system: 

(1) A basic system. 
(2) A basic system with telephone central office identification. 
(3) A system employing automatic call routing. 
( 4) Approved incremental costs. 
(e) To pay claims of local agencies for approved incremental costs, 

not previously compensated for by another governmental agency. 
(f) To pay claims of local agencies for incremental costs and 

amounts, not previously compensated for by another govemmenllll 
agency, incurred prior to the effective date of this part, for the 
installation and ongoing expenses for the following communication 
services supplied in connection with the "911" emergency phone 
number system: 

(1) A basic system. 
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(2) A basic system with telephone central office identification. 
(3) A sy<lem employing automatic call routing. 
(4) Approved incremental costs. Incremental costs shall not be 

allowed unless the costs are concurred in by U1e Division of 
Telecommunications ofthe Depamnent of General Services. 

(g) To pay the Division of Telecommunications of the 
Department of General Services for the costs associated with the 
pilot program authorized by Article 6.5 (commencing with Section 
53125) of Chapter 1 of Part I of Division 2 of Title 5 of the 
Government Code. 

SEC. 184. Section 65004 of the Revenue and Taxation Code is 
amended to read: 

65004. Ia) Except as provided in subdivision (b), no city, county, 
or city and county may impose, assess, or attempt to collect any of tl1e 
following: 

(I) A tax on Internet access, Online Computer Services, or the use 
of Internet access or any Online Computer Services. 

(2) A bit lax or bandwidth tax. 
(3) Any discriminatory tax on Online Computer Services or 

Internet access. 
(b) The prohibition in subdivision (a) against the unpos•twn of 

taxes shall not apply io any new or existing taX of general application, 
including, but not limited to, any sales and use tax, business license 
tax, or utility user tax that is imposed or assessed in a uniform and 
nondiscriminatory manner without regard to whether the activities 
or transactions taxed are conducted through the usc of the Internet, 
lnternct access, or Online Computer Services. 

(c) A cable television franchise fee may not be imposed on Online 
Computer Services or lntcmet access delivered over a cable 
television system if the Federal Communications Conunission, by 
issuing final order, or a court of competent jurisdiction, by rendering 
a judgment enforceable in California, fmds that those are not cable 
services as defined in Section 522(6) of Title 47 of the United Slates 
Code and are, therefore, not subject to a franchise fee. However, if 
tl1at final order or judgment is overtlTitled or modified by furtlmr 
administrative, legislative, or judicial action, that action shall control. 
The opemtion of this subdivision may be suspended by contract 
between a cable television franchising autlmrity and a cable 
television operator. 

(d) This part shall become inoperative .three years from the 
effective date of the act adding this part. 

SEC. 185. Section I 095 of the Unemployment lnsurance Code is 
amended to read: 

1095. The director shall permit the use of any information in his 
or her possession to the extent necessary for any of the following 
purposes and may require reimbursement for all direct coslS 
incurred in providing any and all information specified in this 
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section, except information specified in subdivisions (a) to (c), 
inclusive: 

(a) To enable the director or his or her representative to carry out 
his or her responsibilities under this code. 

(b) To properly present a claim for benefits. 
(c) To acquaint a worker or his or her authorized agent with his 

or her existing or prospective right to benefits. 
(d) To furnish an employer or his or her authorized agent with 

information to enable him or her to fully discharge his or her 
obligations or safeguard his or her rights under this division or 
Division 3 (commencing wi1h Section 9000). 

(e) To enable ao employer to receive a reduction in conrribution 
rate. 

(J) To enable federal, state, or local government departments or 
agencies, subject to federal law, to verify or determine the eligibility 
or entitlement of an applicant for, or a recipient of, public social 
services provided pursuant to Division 9 (commencing with Section 
10000) of the Welfare and Institutions Code, or Part A of Title N of 
the Social Security Act, where the verification or determination is 
directly connected with, and limited to, the administration of public 
social services. 

(g) To enable county administrators of general relief or assistance, 
or their representatives, to determine entitlement to locally 
provided general relief or assistance, where the determination is 
directly connected with, and limited to, the administration of general 
relief or assistance. 

(h) To enable state or local governmental departments or 
agencies to seek criminal, civil, or administrative remedies io 
connection with the unlawful application for, or receipt of, relief 
provided under Division 9 (commencing with Section 1 0000) of the 
Welfare and Institutions Code or to enable the collection of 
expenditures for medical assistance services pursuant to Part 5 
(commencing with Section 17000) of Division 9 of the Welfare and 
Institutions Code. 

(i) To provide any law enforcement agency with the name, 
address, telephone number, birth date, social security number, 
physical description, and names and addresses of present and past 
employers, of any victim, suspect, missing person, potential witness, 
or person for whom a felony arrest warrant has been issued, when a 
request for this iofonnation is made by any investigator or peace 
officer as defined by Sections 830.1 aiid 830.2 of the Penal Code, or 
by any federal law enforcement officer to whom the Attorney 
General has delegated authority to enforce federal search warrants, 
as defined under Sections 60.2 and 60.3 of Title 28 of the Code of 
Federal Regulations, as amended, and when the requesting officer 
has been designated by the head of the law enforcement agency and 
requests this information in the course of and as a part of an 
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investigation into the commission of a crime when there is a 
reasonable suspicion that the crime is a felony and that iltc 
information would lead to relevant evidence. The information 
provided pursuant to this subdivision shall be provided to the extent 
permitted by federal law and regulations, and to the extent the 
information is available and accessible within the constraints and 
configurations of existing department records. Any person who 
receives aoy information under this subdivision shall moke a wrirtcn 
repon of the infomtation to the law enforcement agency that 
employs him or her, for filing under the normal procedures of that 
agency. 

(I) This subdivision shall not he construed to authorize the release 
to any law enforcement agency of a general list identifying 
individuals applying for or receiving b~"!lefits. 

(2) The deparunent shall maintain records pursuant to this 
subdivision only for periods required under regulations or statutes 
enacted for the administration of its programs. 

(3) This subdivision shall not be construed as limiting the 
information provided to Jaw enforcement agencies to that pertaining 
only to applicants for, or recipients of, benefits. 

( 4) The dep:utmcnt shall notify all applicants for benefits that 
release of confidential information from their records will not be 
protected slmuld there be a felony =est warrant issued against the 
applicant or in the event of an investigation by a Jaw enforcement 
agency into ihe commission of a felony. 

(j) To provide public employee retirement systents in California 
with information relating to the earnings of any person who has 
applied for or is receiving a disability income, disability allowance, or 
disability retirement allowance, from a public employee retirement 
system. The earnings information shall be released only upon written 
request from the governing board specifying that the person has 
applied for or is receiving a disability allowance or disability 
retirement allowance from its retirement system. The request may 
be made by the chief executive officer of the system or by an 
employee of the system so authorized and identified by name und 
title by the chief executive officer in writing. 

(k) To enable the Division of Labor Standards Enforcement in the 
Department of Industrial Relations to seck criminal, civil, or 
administrative remedies in connection with the failure to pay, or the 
unlawful p"yment of, wages pursuant to Chapter I (commencing 
with Section 200) of Part I of Division 2 of, and Chapter I 
(commencing with Section 1720) of Part 7 of Division 2 of, the Labor 
Code. 

(l) To enable federal, state, or local governmental depurtrncnts or 
agencies to administer child support enforcement programs under 
Title IV of the Social Security Act ( 42 U .S.C. Sec. 651 et seq.). 
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(m) To provide federal, state, or local governmental departments 
or agencies with wage and claim information in its possession that will 
assist those deparonents and agencies in the administration of the 
victims of crime program or in the location of victims of crime who, 
by state mandate or court order, are entitled to restitution that has 
been or can be recovered. 

(n) To provide federal, stnte, or local governmental deparonents 
or agencies with information concerning any individuals who are or 
have been: 

(I) Directed by state mandate or court order to pay restitution, 
fines, penalties, assessment>, or·fees as a result of a violation of law. 

(2) Delinquent or in default on guaranteed student Jonns or who 
owe repayment of funds received through other financial assistance 
programs administered by those agencies. The infonnation released 
by the director for the purposes of this paragraph shall not include 
unemployment insurance benefit infonnation. 

(o) To provide an authorized governmental agency with any or 
all relevant information that relates to any specific workers' 
compensation insurance fraud investigation. The infonnation shall 
be provided to the extent permitted by federal law and regulations. 
For the purposes of this subdivision, "authorized governmental 
agency" means the district attorney of any county, the office of the 
Attorney General, the Depamnent of Industrial Relations, and the· 
Department of Insurance. An authorized governmental agency may 
disclose this information to 1he State Bar, 1he Medical Board of 
California, or any other· licensing board or department whose 
licensee is 1he subject of a workers' compensation insurance fraud 
investigation. This subdivision shall not prevent any authorized 
governmental agency from reporting to any board or department 
the suspected misconduct of any licensee of that body. 

(p) To enable the Director of the Bureau for Private 
Postaecondary and Vocational Education, or his or her 
representatives, to access illlemployment insurance quarterly wage 
data on a case-by-case basis to verifY infonnation on school 
administrators, school staff, and students provided by those schools 
who are being investigated for possible violations of Chapter 7 
(commencing with Section 94700) ofrart 59 of1he Education Code. 

(q) To provide employment ta>< information to the tax officials of 
Mexico, if a reciprocal agreement exists. For purposes of this 
subdivision, "reciprocal agreement" means a formal agreement to 

· ·exchange information between national taKing officials of Mexico and 
taxing authorities of the State Board of Equalization, the Franchise 
Tax Board, and the Employment Development Department 
Furthermore, the reciprocal agreement shall be limited to the 
exchange of information that is essential for tax administration 
purposes only. Taxing authorities of the State of California shall be 
granted ta>< information only on California residents. Taxing 
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authorities of Mex.ico shall be granted tax information only on 
Mexican nationals. 

(r) To enable city and coLmty planning agencies to develop 
economic forecasts for planning purposes. The information shall be 
limited to businesses within the jurisdiction of the city or county 
whose planning agency is requesting the infonnation, and shall not 
include infonnation regarding individual employees. 

(s) To provide the State Department of Developmental Services 
with wage and employer information that will assist in the collection 
of moneys owed by the recipient, parent, or any other legally liable 
individual for services and supports provided pursuant to Chapter 9 
(commencing vdth Section 4775) of Division 4.5 of, and Chapter 2 
(commencing with Section 7200) and Chapter 3 (commencing with 
Section 7500) of Division 7 of, the Welfare and Institutions Code. 

(t) Nothing in this section shall be construed to authorize or 
permit the use of infonnation obtained in the administration of this 
code by any private collection agency. 

(u) The disclosure of the name and address of an individual or 
business entity that was issued an assessment that included penalties 
Lmdcr Section J 128 or 1128. I shall not be in violation of Section 1094 
if the assessment is final. The disclosure may also include any of the 
following: 

(l) The total amount of the assessment. 
(2) The amount of the penalty imposed under Section ll28 or 

1128. I that is included in the assessment. 
(3) The facts that rcsulicd in the charging ·of the penalty under 

Section 1128 or 1128.1. 
SEC. 186. Section 2478 of the Vehicle Code is amended to read: 
2478. (a) Any person who is found guilty of violating Section 

2470, 2472, 2474, or 2476, or the rules and regulations promulgated 
under those provisions, is subject to imprisomnent in the county jail 
for not more than one year, or a fine of not more than one thousand 
dollars ($1,000), or both that imprisonment and fme. 

(b) If the conviction is a second or subsequent conviction of a 
violation described in subdivision (a), or the violation is committed 
v.~th intent to defraud or mislead, the person is subject to 
imprisonment in the state prison, or a fine of not more than ten 
thousand dollars ($10,000), or both that imprisonment and fme. 

SEC. 187. Section 2810 of the Vehicle Code is amended to read: 
2810. (a) A member of ti1e California Highway Patrol may SlOp 

any vehicle transporting any timber products, livestock, poultry, 
fann produce, crude oil, petroleum products, or inedible kitchen 
grease, and inspect the bills of lading, shipping or delivery papers, or 
other evidence to detemline whether the driver is in legal possession 
of the load, and, upon reasonable belief that the driver of the vehicle 
is not in legal possession, shall take custody of the vehicle and load and 
tum them over to the custody of tile sheriff of the county in which 
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the timber products, livestock, poultry, farm produce, crude oil, 
petroleum products, or inedible kitchen grease, or any part thereof, 
is apprehended. 

(b) The sheriff shall receive and provide for the care and 
safekeeping of the apprehended timber products, livestock, poultry, 
farm produce, crude oil, petroleum products, or inedible kitchen 
grease, or any part thereof, and immediately, in cooperation with the 
department, proceed with an investigation and its legal disposition. 

(c) Any expense incurred by the sheriff in the performance of his 
or her duties under this section shall be a legal charge against the 
county. 

SEC. I 88. Section 4466 of the Vehicle Code is amended to read: 
4466. (a) The department shall not issue a copy, duplication, or 

substitution of a certificate of ownership or license plate if, after a 
search of the records of the department, the registered owner's 
address, as submitted with the application for that document, is 
different from that which appears in the records of the department, 
unless the registered owner applies for that document in person and 
presents all of the following: 

(1) Proof of ownership of the vehicle that is acceptable to the 
department. 

(2) A driver's license or identification card containing a picture of 
the licensee or cardholder issued to the registered owner by the 
department pursuant to Chapter I (commencing with Section 
12500) of Division 6. The department shall conduct a search of its 
records to ver1fy the authenticity of any document submitted under 
this paragraph. 

(3) If the application is for the purpose of replacing a certificate 
or license plate that was stolen, a copy of a police report identifYing 
the document as stolen. 

( 4) If the application is for the purpose of replacing a certificate 
or license plate that was mutilated or destroyed, the remnants of the 
mutilated or destroyed document 

(5) If the department has a record of a prior issuance of a copy, 
duplication, or substitution of a certificate or license plate for the 
vehicle, a copy of a report from the Department of the California 
Highway Patrol verifying the vehicle identification number of the 
vehicle. 

(b) Subdivision (a) does not apply if the registered owner's name 
and driver's license or identification card number submitted on the 
application . match the name and driver's license or identification 
card number contained in the department's registration record for 
that vehicle, or if an application is submitted by or through a dealer, 
a dismantler, an insurer, an agent of the insurer, or a salvage pool. 

SEC. 189. Section 11614 of the Vehicle Code is amended to read: 
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11614. No lessor-retailer licensed under this chapter shall do any 
of the following in connection with any activity for which this license 
is required: 

(a) Make or disseminate, or cause to be made or disseminated, 
before the public in this state, in any newspaper or otlmr publication, 
or any advertising device, or by oral representation, or in any oUter 
mmmer or means whatever, any statement that ts untrue or 
misleading and that is known, or which by the exercise of reasonable 
care should be !mown, to be untrue or misleading; or make or 
disseminate, or cause to be made or disseminated, any statement as 
part of a plan or scheme with the intent not to sell any vehicle, or 
service so advertised, at the price stated tllerein, or as so advertised. 

(b) Advertise, or offer for sale in any manner, any vehicle not 
actually for sale at Ute premises of the lessor-retailer or available 
within a reasonable time to the lessor-retailer at the time of tlle 
advertisement or offer. 

(c) Fail within 48 hours to give, in writing, notification to 
withdraw any advertisement of a vehicle that has been sold or 
withdrawn from sale. 

(d) Advertise any specific vehicle for sale without identifying the 
vehicle by either its vehicle identification number or license number. 

(e) Advertise the total price of a vehicle without including 11ll costs 
to the . purchaser at the time of delivery at tl1e lessor-retailer's 
premises, except sales tax, vehicle registration fees, finance charges, 
certificate of compUance or noncompliance fees not exceeding 
tllirty-five dollars ($35) pursuant to any statute,· and any dealer 
documentary preparation charge. The dealer documentary charge 
shall not exceed tllirty-five dollars ($35). 

(f) Fail to disclose, in the newspaper display advertisement of a 
vehicle for sale, that there wiU be added to the advertised lola! price, 
at the time of sale, charges for sales tax, vehicle registration fees, the 
fee charged by the state for the issuance of any certificate of 
compliance or noncompliance pursuant to any statute, finance 
charges, or any dealer documentary preparation charge. 

For purposes of tllis subdivision, "newspaper display 
advertisement" means any advertisement in a newspaper that is two 
or more newspaper colutnns in width or one newspaper column in 
width and more than seven inches in lengtll. 

(g) Advertise or otherwise represent, or knowingly allow to be 
advertised or represented on the lessor-retailer's behalf or Ill the 
lessor-retailer's place of business, that no downpayment is required 
in connection with the sale of a vehicle when a downpayment is in 
fact required and the buyer is advised or induced to finance the 
downpayment by a Joan in addition to any oilier Joan financing tlle 
remainder of the purchase price of the vehicle. 

(h) Refuse to sell a vehicle to any person at the advertised total 
price, exclusive of sales tax, vehicle regisrration fees, finance charges, 
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certificate of compliance or noncompliance pursuant to any statute, 
and ony dealer documentary preparation charge, which charges shall 
not exceed thirty-five dollars ($35) for 1he documentary preparation 
charge and thirty-five dollars ($35) for the certificate of compliance 
or noncompliance pursuant to any statute, while the vehicle remains 
unsold or unleased, unless 1he advertisement states the advertised 
total price is good only for a specified time and the time has elapsed. 

(i) Engage in the business for which the licensee is licensed 
without having in force and effect a bond required by Section 11612. 

G) Engage in the business for which the lessor-retailer is licensed 
without at all times maintaining a principal place of business and any 
branch office location required by this chapter. 

(k) Permit the use of the lessor-retailer license, supplies, or books 
by any other person for the purpose of permitting that person to 
engage in the sale of vehicles required to be registered under this 
code, or to permit the use of the lessor-retailer license, supplies, or 
books to operate a branch office location to be used by any other 
person, if, in either situation, the licensee has no financial or equitable 
interest or investment in the vehicles sold by, or the business of, or 
branch office location used by, the person, or has no interest or 
investment other than commissions, compensations, fees, or any 
other thing of value received for the use of the lessor-retailer license, 
supplies, or books to engage in the sale of vehicles. 

(/) Violate any provision of Article 10 (commencing with Section 
28050) of Chapter 5 of Division 12. 

(m) Represent the dealer documentary · preparation charge, or 
certificate of compliance or noncompliance fee, as a governmental 
fee. 

(n) Advertise free merchandise, gifts, or services provided by a 
lessor-retailer contingent on' the purchase of a vehicle. "Free" 
includes merchandise or services offered for sale at a price less than 
the lessor-retailer's cost of the merchandise or services. 

(o) Advertise vehicles and related goods or services with the 
intent not to supply reasonably expectable demand, unless the 
advertisement discloses a limitation of quantity. 

(p) Use the term "rebate" or similar words such as ~·cash back" in 
advertising the sale of a vehicle. 

( q) Require a person to pay a higher price for a vehicle and related 
goods or services for receiving advertised credit terms than the cash 
price the same . person would have to pay to purchase the same 
vehicle and related goods or services. Far the purpose of this 
subdivision, "cash price" has the meaning as defined in subdivision 
(e) of Section 2981 of the Civil Code. 

(r) Misrepresent the authority of a representative or agent to 
negotiate the final t=s of a transaction. 

(s) Violate any law prohibiting bait and switch advertising, 
including, but not limited to, the guides against bait advertising set 
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forth in Pnrt 238 of Title 16 of the Code of Federal Regulations, as 
those regulations read on January 1, 1988. 

(t) Make any untrue or misleading statement indicating that a 
vehicle is equipped with all the factory installed optional equipment 
the manufacturer offers, including, but not limited to, a folse 
statement that a vehicle is "fully factory equipped." 

(u) Advertise any underselling claim, such as "we have the lowest 
prices" or "we will beat . any dealer's price," unless tl1e lessor-retaller 
has conducted a recent survey showing that the lessor-retailer sells 
its vehicles at lower prices than any other -licensee in its trade area 
and maintains records to adequately substantiate the clainl. The 
substantiating records shall be made available to the department 
upon request. 

(v) To display or offer for sale any used vehicle unless 1here is 
affixed to the vehicle the Federal Trade Commission's Buyer's Guide 
as required by Part 455 of Title 16 of the Code of Federal Regulations. 

SEC. 190. Section · 40000.15 of 1he Vehicle Code is amended to 
read: 

40000.-15. A violation of any of the following provisions shall 
constitute a misdemeanor, and not an infraction: 

Sections 23103 and 23104, relating to reckless driving. 
Section 23109, relating to speed contests or eilibitions. 
Subdivision (a) of Section 23110, relating to throwing at vehicles. 
Section 23152, relating to driving under 1he influence. 
Subdivision (b) of Section 23222, relating to possession of 

marijuana. 
Subdivision (a) or (b) of Section 23224, relating to persons under 

21 years of age lmowingly driving, or being a passenger in; a motor 
vehicle carrying any alcoholic beverage. 

Section 23253, relating to officers on vehicular crossings; 
Section 23332,-relating to trespassing. 
Section 240 11.3;relating to vehicle bumper srrength notices. 
Section 27150.1,-relating·to sale of exhaust systems. 
Section,27362, relating io.child passenger seat restraints. 
Section 28050, relating to true mileage driven. 
Section 28050.5, relating to nonfunctional odometern. 
Section 28051, relating to resetting odometers. 
Section 28051.5, relating to devices to reset odometers. 
Subdivision (d) of Section 28150, relating· to possessing four or 

more jamming devices. 
SEC. 191. Section 1062 of the Water Code.js amended to read: 
1062. (a) The Legislature finds and declares as follows: 
(I) Tiw. watershed of the San Francisco Bay/Sacramento-San 

Joaquin Delta Estuary supplies a large percentage of water used in 
California. 

(2) The State Water Resources Control Board and the California 
regional water quality conrrol boards are responsible for protecting 
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parents or guordi!ll1s, the petitioner, or their counsel desires to 
present. The court may examine the child, as provided in Section 350. 

The social worker shall report to the court on the reasons why the 
child has been removed from the parent's custody: the need, if any, 
for continued detention: the available services !111d the referral 
methods to those services that could facilitate the return of the child 
to the custody of the child's parents or guardians; and whether there 
are any relatives who ore able and willing to take temporary custody 
of the child. The court shall order the release of the child from 
custody unless a prinaa facie showing has been made that the child 
comes within Section 300 and any of the following circumstances 
exist: 

(a) There is a substantial danger to the physical health of the child 
or the child is suffering severe emotional damage, and there are no 
reasonable means by which the child's physical or emotional health 
may be protected without removing the child from the parents' or 
guardians' physical custody. 

(b) There is substantial evidence that a parent, guardian, or 
custodian of the child is likely to flee the jurisdiction of the courl 

(c) The child has left a placement in which he or she was placed 
by the juvenile court. 

(d) The child indicates an unwillingness to retLIID home, if the 
child has been physically or sexually abused by a person residing in 
the home. 

The court shall also make a determination on the record as to 
whether reasonable efforts were made to prevent or eliminate the 
need for removal of the child from his or her home, pursuant to 
subdivision (b) of Section 306, and whether there are available 
services that would prevent the need for further detention. Services 
to be considered for purposes of making this determination are case 
management, counseling, emergency shelter care, emergency 
in-home caretakers, out-of-home respite care, teaching and 
demonstrating homemakers, parenting trammg, transportation, and 
any other child welfare services authorized by the Srate Department 
of Social Services pursuant to Chapter 5 (commencing with Section 
I 6500) of Part 4 of Division 9. The court shall. also review whether the 
social worker has considered whether a referral to public assistance 
services pursuant to Chapter 2 (commencing with Section 11200) 
and Chapter 7 (commencing with Section 14000) of Part 3, Chapter 
I (commencing with Section 17000) of Part 5, and Chapter 10 
(commencing with Section 18900) of Part 6 of Division 9 would have 
eliminated the need to talte temporary custody of the child or would 
prevent the need for further detention. If the child can be returned 
to the custody of his or her parent or guardian through the provision 
of those services, the court shall place the child with his or her parent 
or guardian and order that the services shall be provided. If the child 
cannot be returned to the custody of his or her parent or guardian, 
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the court shall determine if there is a relative who is able and willing 
to care for the child. ·where the first contact with the family has 
occurred during an emergency situation in which the child could not 
safely remain at home, even with reasonable services being provided, 
the court shall make a finding that the lack of preplacement 
preventive efforts was reasonable. \Vhenever a court orders a child 
detained, the court shall state the facts on which the decision is based, 
shall specify why the initial removal was necessary, and shall order 
services tci be provided as soon as possible to 'reunify the child and his 
or her family if appropriate. 

When the child is not released from custody, the court may order 
that the child shall be placed in the suitable home of a relative, in an 
emergency shelter or ofber suitable licensed place, in a place exempt 
from licensure designated by the juvenile court, or in an appropriate 
certified family home for which the license is pending and all the 
prelicense requirements for that placement have been met as set 
forth in subdivision (e) of Section 361.2 for a period not to exceed 15 
judicial days. 

All used in this section, "relative" means an adult who is related to 
the child by blood, adoption, or affinity within the fifth degree of 
kinship, including stepparents, stepsiblings, and all relatives whose 
status is preceded by the words "great," "great-great," or "grand," 
or the spouse of any of these persons, even if the marriage was 
terminated by death or dissolution. However, only the following 
relatives shall be given preferential consideration for placement of 
the child: an adult who is a !,'Tillldparent, aunt, uncle, or sibling of the 
child. 

The court shall consider the recommendations of the social worker 
based on the emergency assessment of the relative's suitability, 
including the results of a criminal records check and prior child abuse 
allegations, if any, prior to ordering that the child be placed with a 
relative. The social worker shall initiate the assessment pursuant to 
Section 361.3 of any relative to be considered for continuing 
placement. 

SEC. 193. Section 366.26 of the Welfare and Institutions Code is 
amended to read: 

366.26. (a) This section applies to children who arc adjudged 
dependent children of the juvenile court pursuant to subdivision (c) 
of Section 360. The procedures· specified herein are the exclusive 
procedures for conducting these hearings; Part 2 (commencing with 
Section 3020) of Division 8 of the Family Code is not applicable to 
these proceedings. Section 8714.7 of the Family Code is applicable 
and available to all dependent children meeting the requirements of 
that section. For children who are adjudged dependent children of 
the juvenile court pursuant to subdivision (c) of Section 360, this 
section and Sections 8604, 8605, 8606, and 8700 of the Family Code and 
Chapter 5 (commencing with Section 7660) of Part 3 of Division 12 
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of the Family Code specify the excl~sive procedures for permanently 
terminating parental rights with regard to, or establishing legal 
guardianship of, the child while the child is a dependent child of the 
juvenile court. 

(b) At the hearing, which shall be held in j ~venile court for all 
children who are dependents of the juvenile court, the court, in order 
to provide stable, pellllanent homes for these children, shall review 
the report as specified in Section 361.5, 366.21, or 366.22, shall indicate 
that the court has read and considered it, shall receive other evidence 
that the parties may present, and then shall make findings and orders 
in the following order of preference: 

( 1) Terminate the rights of the parent or parents and order that 
the child be placed for adoption and, upon the filing of a petition for 
adoption in the juvenile court, order that ·a ·hearing be set. The court 
shall proceed with the adoption after the appellate rights of the 
natural parents have been exhausted. 

(2) On making a finding under paragraph (3) of subdivision (c), 
identify adoption as the permanent placement goal and order that 
efforts be made to locate an appropriate adoptive family for the child 
within a period not to exceed 180 days. 

(3) Appoint a legal guardian for the child and order that letters of 
guardianship issue. 

(4) Order that the child be placed in long-term foster care, subject 
to the periodic review of the juvenile court under Section 366.3. 

In choosing among the above alternatives, the court shall proceed 
pursuant to subdivision (c). 

(c) (l) If the court determines, based on the assessment provided 
as ordered under subdivision (i) of Section 366.21 or subdivision (b) 
of Section 366.22, and any other relevant evidence, by a clear and 
convincing standard, that it is likely the child will be adopted, the 
court shall terminate parental rights and order · the ·child placed for 
. adoption. The fact that the child is not yet placed in a pre-adoptive 
home nor with a relative or foster family who is prepared to. adopt the 
child, shall not constitute a basis for the court to conclude that it is not 
likely the child will be adopted. A finding ;under subdivision (b) or 
paragraph (l) of subdivision (e) of Section 361.5 that reunification 
services shall not be offered, or a finding under subdivision (e) of 
Section 366.21 that the whereabouts of a parent have been unknown 
for six months or that the parent has failed to visit or contact the child 
for six months or that .the parent has been convicted of a . felony 
indicating parental unfitness, or n finding under Section 366.21 or 
366.22 that the court has continued to remove the .child from the 
custody of the parent or guardian and has temiinnted reunification 
services, shall constitute a sufficient basis for ;·tennination of parental 
rights unless the court finds a compelling reason for determining that 
termination would be detrimental to the child d~e to one ; or .more of. 
the following circmnstances: 
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(A) The parents or guardians have maintained Te!,'lllar visitation 
and contact with the child and the child would benefit from 
continuing the relationship. 

(B) A child 12 years of age or older objects to tennination of 
parental rights. 

(C) The child is placed in a residential treatment facility, adoption 
is unlil(ely or undesirable, and continuation of parental rights will not 
prevent finding the child a permanent family placement if · the 
parents cannot resume custody when residential care is no longer 
needed. 

(D) Tile child is living with a relative or foster parent who is 
unable or unwilling to adopt the child because of exceptional 
circumstances that do not include an unwillingness to accept legal or 
financial re&'jlonsibility for the child, but who is willing and able to 
provide the child with a stable and permanent environment, and the 

. removal of the child from the physical custody of his or her relative 
or foster parent would be detrimental to the emotional well-being of· 
the child. lbis subparagraph does not apply to any child who is living 
with a nonrelative and who is either (i) under six years of age or (ii) 
a member of a sibling group where at least one child is under six years 
of age and the siblings are, or should be, permanently placed 
together. 

If the court finds that termination of parental rights would be 
detrimental to the child pursuant to subparagraph (A), (B), (C), or 
(D), it shall state its reasons in writing or on the record. 

(2) The court shall not terminate parental rights if at each and 
every hearing at which the court was required to consider reasonable 
efforts or services, the court has found that reasonable efforts were 
not made or that reasonable services were not offered or provided. 

(3) If the court finds that tennination of parental rights would not 
be detrimental to the child pursuant to paragraph (!) and that the 
child has a probability for adoption but is difficult to place for 
adoption and there is no identified or available prospective adoptive 
parent, the court may identify adoption as the permanent placement 
goal and, without terminating parental rights, order that efforts be 
made to locate an appropriate adoptive family for the child within a 
period not to exceed 180 days. During this 180-day period, the public 
agency responsible for seeking adoptive parents for each child shall, 
to the extent ·possible, contact other private and public adoption 
agencies. regarding the availability of the child for adoption. During 
the 180-day period, the public agency shall conduct the search for 
adoptive parents in the same manner as prescribed for children in 
Sections 8708 and 8709 of the Family Code. At the expiration of' this 
period, another hearing shall be held and the court shall proceed 
pursuant to paragraph (!), (3), or (4) of subdivision (b). For 
purposes of this section, a child may only be found to be difficult to 
place for adoption if there is no identified or available prospective 

97 

655 



Ch. 83 -320-

adoptive parent for the child because of the child's membership in 
a sibling group, or the vresence of a diagnosed medical, physicu~ or 
mental handicap, or the child's age is seven years or more. 

(4) If the court finds that adD]Jtion of the child or termination of 
parental rights is not ir the best interest of the child, because one of 
the conditions in subparagraph (A), (B), (C), or (D) of paragravh 
(!) or in paragraph (2) avplies, the court shall either order that the 
present caretakers or other avpropriate persons shall become legal 
guardians of the child or order that the child remain in long-tenn 
foster care. Legal guardianship shall be considered before long-term 
foster care, if it is in the best interests of the child and if a suitable 
guardian can be found. When the child is living with a relative or a 
foster parent who is willing and able to provide a stable and 
permanent environment, but not willing to become a legal guardian, 
the child shall not be removed from the home if the court finds the 
removal would be seriously detrimental to· the emotional well-being 
of the child because the child has substantial psychological ties to the 
relative caretaker or foster parents. The court shall also make an 
order for visitation with the parents or guardians unless the court 
finds by a preponderance of the evidence that the visitation would 
be detrimental to fue physical or emotional well-being of the child. 

(5) If the court finds that the child should not be· placed for 
adoption, fuat legal guardianship shall not be established, and that 
there are no suitable foster parents except exclusive-use homes 
available to provide fue child with a ·stable and permanent 
environment, fue court may order the care, custody, and control of 
the child transferred from the county welfare depamnent to a 
licensed foster family agency. The court shall consider the written 
recommendation of the county welfare director regarding fue 
suitability of the transfer. The transfer shall be subject to further 
court orders. 

The licensed foster family agency shall place fue child in a suitable 
licensed or exclusive-use home that has been certified by the agency 
as meeting licensing standards. The licensed foster family agency 
shall be responsible for supporting the child and for providing 
appropriate services to the child, including those services ordered by 
the court. Responsibility for the support of the child shall not, in and 
of itself, create liability on the part of fue foster family agency to third 
persons injured by the child. Those children whose care, custody, and 
control are · transferred to a foster family agency shall not be elig1'ble 
for · foster care mainrenance payments or child w!ilfare services, 
except for emergency response services pursuant to Section 16504. 

(d) The proceeding for the appointment of a guardian for a child 
who is a dependent of the juvenile court shall be in the juvenile court. 
If the court finds pursuant to this section that legal guardianship is the 
appropriate permanent plan, it shall awoint fue legal guardian and 
issue letters of guardianship. The assessment vrepared pursuant to 
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subdivision (g) of Section 361.5, subdivision (i) of Section 366.21, and 
subdivision (b) of Section 366.22 shall be read and considered by the 
court prior to the appoimment, and this shall be reflected in the 
minutes of the court. The person preparing the assessment may be 
called and examined by any party to the proceeding. 

(e) The proceeding for the adoption of a child who is a dependent 
of the juvenile court shall be in the juvenile court if the court finds 
pursuant to this section that adoption is the appropriate permanent 
plan and the petition for adoption is filed in the juvenile court. Upon 
the filing of a petition for adoption, the juvmtile court shall order that 
an adoption hearing be set. The court shall proceed with the adoption 
after the appeJiatc rights of the natural parents have been exhausted. 
The full report required by Section 8715 of the Family Code shall be 
read and considered by the court prior to the adoption and this shaJI 
be reflected in the minutes of the courL. The person preparing the 
report may be called and examined by any party to the proceeding. 
It is the intent of the Legislature, pursuant to this subdivision, to give 
potential adoptive parents the option of filing in the juvenile court 
the petition for the adoption of a child who is a dependent of the 
juvenile court. Nothing in this section is intended to prevent the filing 
of a petition for adoption in any other court as permitted by Jaw, 
instead of in the juvenile court. 

(I) At the beginning of any proceeding pursuant to this section, if 
the child or the parents are not being represented by previously 
retained or appointed co=el, the court shall proceed as follows: 

(I) The court shall consider whether the interests of the child 
require the appointment of counsel. If the court finds that the 
interests of the child do require this protection, the court shall 
appoint counsel to represent the child. If the court finds that the 
interests of the child require the representation of counsel, counsel 
shall be appointed whether or not the child is able. to afford counsel. 
The child shall not be present in court unless the child or the child's 
counsel so requests or the court so orders. 

(i) If a parent appears without counsel and is unable to afford 
counsel, the court shall appoint counsel for the parent, unless this 
representation is knowingly and intelligently waived. The same 
counsel shall not be appointed to represent both the child and his or 
her parent. The public defender or private counsel may be appointed 
as counsel for the parent. 

(3) Private counsel appointed under this section shall receive a 
reasonable sum for compensation and expenses, the amount of which 
shall be determined by the court. The amount shall be paid by the 
real parties in interest, other than the child, in any proportions the 
court deems just. However, if the court finds that any of the real 
parties in interest are unable to afford counsel, the amount shall be 
paid out of the general fund of the county. 
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(g) The court may continue the proceeding for not to exceed 30 
days as necessary to appoint counsel, and to enable counsel to become 
acquainted with the case. 

(b) At all proceedings under this section, the court shall consider 
the wishes of the child and shall act in the best interests of the child. 

The testimony of the child may be taken in chambers and outside 
the presence of the child's parent or parents if the child's parent or 
parents are represented by counse~ the counsel is present, and any 
ofilic following circumstances exist: 

(I) The court determines that testimony in chambers is necessary 
to ensure truiliful testimony. 

(2) The child is likely to be intimidated by a formal courtroom 
setting. 

(3) The child is afraid to testif'y in front of his or her parent or 
parents. 

After testimony in chambers, tl1e parent or parents of the child may 
elect to have the court reporter read back the testimony or have the 
testimony summarized by counsel for the parent or parents. 

The testimony of a child also may be talen in chambers and outside 
the presence of the guardian or guardians of a child under the 
cn·clllllslanCCS Specified in this Subdivision. 

(i) Any order of the court pennanently terminating parental 
rights under this section shall be conclusive and binding upon the 
child, upon the parent or parents, and upon all oilier persons who 
have been served with a citation by publication or otherwise as 
provided in this chapter. After malcing the order, the court shall have 
no power to set aside, change, or modif'y it, but nothing in this section 
shall be construed to linlit the right to appeal the order. 

(j) If the court, by order or judgment, declares the child free from 
the custody and control of both parents, or one parent if the other 
does not have custody and contra~ the court shall at the same time 
order the child referred to the State Department of Social Services 
or a licensed adoption agency for adoptive placement by the agency. 
However, no petition for adoption may be granted until the appellate 
rights of the natural parents have been exhausted. The State 
Department of Social Services or licensed adoption agency shall be 
responsible for the custody and supervision of the child and shall be 
entitled to the exclusive care and control of the child at all times until 
a petition for adoption is granted. With the consent of the agency, the 
court may appoint a guardian of the child, who shall serve until the 
ch.ild is adopted. 

(k) Notwithstanding any other provision of law, ilie application of 
any person who, as a relative caretal<er or foster parent, has c&cd for 
a dependent child for whom the court has approved a pennaneot 
plan for adoption, or who has been freed for adoption, shall be given 
preference with respect to that child over all other applications for 
adoptive placement if the agency making the placement determines 
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that the child has substantial emotional ties to the relative caretaker 
or foster parent and removal from the relative caretaker or foster 
parent would be seriously den:irnental to the child's emotional 
well-being. 

As used in this subdivision, "preference"' means that the 
application shall be processed and, if satisfactory, the family study 
shall be completed before lhe processing of the application of any 
oilier person for the adoptive placement of the child. 

(!) (I) An order by the court that a hearing pursuant to this 
section be held is not appealable at any time unless all of the following 
apply: 

(A) A petition for extraordinary writ review was filed in a timely 
manner. 

(B) The petition substantively addressed the specific issues to be 
challenged and supported that challenge by an ade<Juate record. 

(C) The petition for extraordinary writ review was summarily 
denied or othen.vise not decided on the merits. 

(2) Failure to file a petition for extraordinary writ review within 
the period specified by rule, to substantively address the specific 
issues challenged, or to support that challenge by an adequate record 
shall preclude subsequent review by appeal of the findings and 
orders made pursuant to this section. 

(3) The Judicial Council shall adopt rules of court, effective 
January 1, 1995, to eru;ure all oftl:Je following: 

(A) A ttial court, after issuance of an order directing n hearing 
pursuant to tl:Jis section be held, shnll advise all parties of the 
requirement of filing a petition for extraordinary writ review as set 
forth in this subdivision in order to preserve any right to appeal in 
these issues. This notice shall be made orally to a party if they are 
present at the time of the making of the order or by first-class mail 
by the clerk of the court to the last known address of a party not 
present at the time of the making of the order. 

(B) The prompt lransmittal of the records from the trial court to 
the appellate court. 

(q That adequate · time requirements for counsel and court 
personnel exist to implement the objective of this subdivision. 

(D) That the parent or guardian, or their trial counsel or other 
counsel, is charged with the responsibility of filing a petition for 
extraordinary writ relief pursuant to this subdivision. 

(4) The intent of this subdivision is to do both of the following: 
(A) Mal(e every reasonable attempt to achieve a substantive and 

meritorious review by the appellate court within the time specified 
in Sections 366.21 and 366.22 for holding a hearing pursuant to this 
section. 

(B) Encourage the appdlate court to determine all writ petitions 
filed pursuant to this subdivision on their merits. 
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(5) This subdivision shall only apply to cases in which an order to 
set a heming pursuant to this section is issued on or after January I. 
1995. 

SEC. 194. Section 781 of the Welfare and lnstitutions Code 1s 
amended to read: 

781. (a) When a petition has been filed with a juvenile court to 
conunence proceedings to adjudge a person a ward of the court, a 
person is cited to appear before a probation officer or is taken before 
n probation officer pursuant to Section 626, or a minor is talten before 
any officer of a law enforcement agency, the persm1 or the county 
probation officer may petition the court for sealing of the records. 
The petition to seal tile records may be filed five years or more after 
the jurisdiction of the juvenile court has terminated over the person 
or, if no juvenile court petition was filed, five years or more after the 
person was cited to appear before a probation officer or was taken 
before a probation officer pursuant to Section 626 or was tal<en before 
any officer of a law enforcement agency, or at any time after the 
person has reached the age of 18 years. The petition to seal the 
records shall include a statement disclosing whether there is any 
pending civil litigation relating to the criminal act that caused the 
records to be created. AB used in this section, "records" include 
records of arrest, records relating to the person's case, and records in 
the custody of tl1e juvenile court, probation officer and any other 
agencies, including law enforcement agencies, and public officials 
that the petitioner alleges, in his or her petition, to have custody of 
the records. The court shall notify the district attorney of the county 
and the county probation officer, if he or she is not the petitioner, and 
the district attorney or probation officer or any of their deputies or 
any other person having relevant evidence may testiJY at the hearing 
on ·the petition. If, after a hearing, the court finds that since the 
termination of jurisdiction or action pursuant to Section 626, as the 
case may be, he or she has not been convicted of a felony or of any 
misdemeanor involving moral turpitude, that rehabilitation has been 
attained to the satisfaction of the court, and that the petition indicates 
that there is no currently pending civil litigation directly relating to, 
or arising from, the erinlinal act that caused the records to be created, 
it shall order all records, papers, and exhibits in the person's case in 
the custody of the juvenile court sealed, including the juvenile court 
record, minute book entries, and entries on dockets, and other 
records relating to the case in the custody of the other agencies and 
officials as are named in the order. If a ward of the juvenile court is 
subject to the registration requirements set forth in Section 290 of the 
Penal Code, a court, in ordering 1he sealing of the juvenile records 
of tile person, also shall provide in the order that the person is 
relieved from the registration requirement and for the destruction 
of all registration information in the custody of the Department of 
Justice and other agencies and officials. Notwithstanding any other 
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provision of Jaw, the court shall not order the person's records scaled 
in any case in whlch the person has been found by the juvenile coun 
to have committed an offense listed in subdivision {b) of, paragraph 
(2) of subdivision (d) of, or subdivision (e) of, Section 707 until at 
least six years have elapsed since commission of the offense listed in 
those provisions. The court shall not order the records sealed in any 
case unless the petition indicates that there is no pending civil 
litigation directly relating to, or arising from, the criminal net that 
caused the records to be created. However, once the civil case is 
closed, the records may be scaled. Once the court has ordered the 
person's records sealed, the proceedings in the case shall be deemed 
never to have occurred, and the person may properly reply 
accordingly to any inquiry about the events, the records of which are 
ordered sealed. The court shall send a copy of the order to each 
agency and official named therein, directing the agency to seal its 
records and stating the date thereafter to destroy the sealed records. 
Each agency and official shall seal the records in its custody as 
directed by the order, shall advise the court of its compliance, and 
thereupon shall seal the copy of the court's order for sealing of 
records that it, be, or she received. The person who is the subject of 
records sealed pursuant to this section may petition the superior 
court to permit inspection of the records by persons named in the 
petition, nnd the superior court may so order. Otherwise, except as 
provided in subdivision {b), the records shall not be open to 
inspection. 

(b) In any action or proceeding based upon defamation, a collrl, 
upon a showing of good cause, may order any records sealed under 
this section to be opened and admitted into evidence. The records 
shall be confidential and shall be available for inspection only by the 
court, jury, parties, counsel for the parties, and any other person who 
is authorized by the court to inspect them. Upon the judgment in the 
action or proceeding becoming final, the court shall order the records 
sealed. 

(c) (1) Subdivision (a) does not apply to Departroent of Motor 
Vehicles records of any convictions for offenses under the Vehicle 
Code or any local ordinance relating to the opemtion, stopping and 
standing, or parking of a vehicle where the record of that conviction 
would be a public record under Section 1808 of the Vehicle Code. 
However, if a court orders a case record containing that conviction 
to be sealed under this section, and if the Department of Motor 
Vehlcles maintains a public record of the conviction, the court shall 
notify the Department of Motor Vehicles of the sealing and the 
department shall advise the court of its receipt of the notice. 

Notwithstanding any other provision of law, subsequent to the 
notification, the Department of Motor Vehicles shall allow access to 
its record of convictions only to the subject of the record and to 
insurers that have been granted requester code numbers by the 
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dep!lli:ment. Any insurer to which a record of conviction is disclosed, 
when that conviction record has otherwise been sealed under this 
section, shall be given notice of the sealing when the record is 
disclosed to the insllfer. The insurer may use the information 
contained in the record for purposes of determining eligibility for 
insllfance and insurance rates for the subject of the record, and the 
information shall not be used for any other purpose nor shall it be 
disclosed by an insurer to any person or party not having access to the 
record. 

(2) This subdivision shall not be construed as preventing the 
sealing of any record that is maintained by any agency or party other 
than the Department of Motor Vehicles. 

(3) This subdivision shall not be construed as affecting the 
procedures or authority of the Department of Motor Vehicles for 
pliTging department records. 

(d) Unless for good cause the court determines that the juvenile 
court record shall be retained, the court shall order the destruction 
of a person's juvenile court records that are sealed pursuant to this 
section as follows: five years after the .record was ordered sealed, if 
the person who is the subject of the record was alleged or adjudged 
to be a person described by Section 601; or when the person who is 
the subject of the record reaches the age of 3 8 if the person was 
alleged or adjudged to be a person described by Section 602. Any 
other agency in possession of sealed records may destroy its records 
five years after the record was ordered sealed. 

(e) This section shall not permit the sealing of a person's juvenile 
court records for an offense where the person is convicted of that 
offense in a criminal court pursuant to the provisions of Section 707.1. 
This subdivision is declaratory of existing law. 

(f) Notwithstanding any other provision of law, the records of a 
juvenile who was 16 years of age or older at the time he or she 
committed any criminal offense listed in subdivision (b) of Section 
707 shall not be destroyed. 

(g) Notwithstanding any other provision of law, in any criminal 
prosecution in which an enhancement is alleged pliTsuant to Section 
667 or 1170.12 of the Penal Code, the parties shall be entitled to 
inspect, copy, and introduce into evidence for the purpose of proving 
the alleged enhancement, any juvenile records of the person named 
in the crintinal complaint or information, whether or not those 
records have been sealed, where the person was found to have 
committed, when he or she was 16 years of age or older, an offense 
set forth in subdivision (b) of Section 707. Except as provided herein, 
these records shall be confidential and available for inspection and 
copying only by the court, the jury, as authorized by the court, 
parties, counsel for the parties, and any other person authorized by 
the court. In the case of an acquittal or if the enhancement allegations 
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under Section 667 or 1170.12 of the Penal Code are stricken, the court 
shall order the records resealed. 

SEC. 195. Section 1790 of the Welfare and Institutions Code is 
nmended and renumbered to read: 

1787. The Legislature finds and declares all of the following: 
(a) A tremendous percentage of juveniles who commit status 

offenses including, but not limited to, running away, school truancy 
and incorrigibility, ultimately enter the· juvenile justice system for 
subsequently engaging in delinquent, otherwise criminal behavior. 

(b) In 1990, it was estimated that 48,629 youths ran away from 
their homes in California. 

(c) In 1989, 776 runaway youths served by 33 nonprofit 
youth-runaway shelters in California, surveyed during a one-month 
period, identified one or more of the following as a problem: 

(I) Family crisis . . . . .. . . . .. .. . . . .. . . .. . 73% 
(2) Scl10ol problems . . . . . . . . . . . . . . . . . . . . 63% 
(3) Victims of crime/abuse . . . . . . . . . . . . . . . 57% 
(4) Homeless/runaway . . . . . . . . . . . . . . . . . . 55% 
(5) Substance abuse . . . . . . . . . . . . . . . . . . . . . 43% 
(6) Delinquent behavior . . . . . . . . . . . . . . . . . 26% 
(7) Other ................. , . . . . . . . . . . . 9% 

(d) Jt is estimated that 43 emergency shelters presently serve 
runaway youths as well as homeless youths and adults in Califomia. 

(e) It is estimated that 10 transitional living facilities arc operated 
presently in California to provide youths with independent living 
skills, employment skills, and home responsibilities. 

(f) 1t is conservatively projected that by the year 2000 there will 
be a deficit of I ,222 emergency shelter beds and 930 long-term beds 
statewide. 

(g) Resources for runaway, homeless, and at-risk youth and their 
families are severely inadequate to meet their needs. 

(b) The Counties of Fresno, Sacmmento, San Bernardino, and 
Solano either (1) do not provide temporary or long-term shelter 
services or family crises services to runaway, homeless, and 
nonrunaway youtb, or (2) do provide such services but at levels 
which substantially fail to meet the need. 

The purpose of this chapter, therefore, is to establish three-year 
pilot projects in San Joaquin Central Valley, in the northern region 
of California, and in the southern region of California, whereby each 
project will provide temporary shelter services, transitional living 
shelter services, and low-cost family crisis resolution services based 
on a sliding fee scale to runaway youth, nonrunaway youth, and their 
working families. It is the intent of this chapter tbat services will be 
provided to prevent at-risk youth from engaging in delinquent and 
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criminal behavior and to reduce the numbers of at-risk families from 
engaging in neglectful, abusive, and criminal behavior. 

SEC. 196. Section 1791 of the Welfare and Institutions Code is 
amended and renumbered to rend: 

1788. Each Runaway Youth and Families m Crisis Project 
established under this chapter shall provide services which shall 
include, but not be limited to, all of the following: 

(a) Temporary shelter and related services to runaway youth. The 
services shall include: 

(1) Food and access to overnight shelter for no more than 14 days. 
(2) Counseling and referrals to services which address immediate 

emotional needs or problems. 
(3) Screening for basic health needs and referral to public and 

private health providers for health care. Shelters that are not 
equipped to house a youth with substance abuse problems shall refer 
that youth to an appropriate clinic or facility. The shelter shall 
monitor the youth's progress and assist the youth with services upon 
his or her release from the substance abuse facility. 

(4) Long-tenn planning so that the youth may be returned to the 
home of the parent or guardian under conditions which favor 
long-term reunification with the family, or so the youth can be 
suitably placed in a situation outside of the pro-ental or guardian home 
when such reunification is not possible. 

(5) Outreach services and activities to locate runaway youth and 
to link them with project services. 

(b) Family crisis resolution services to runaway and nonrunaway 
youth and their families which shall include: 

(l) Parent training. 
(2) Family counseling. 
(3) Services designed to reunify youth and their families. 
( 4) Referral to other services offered in the community by public 

and private agencies. 
(5) Long-term planning so that the youth may be returned to the 

home of the parent or guardian under conditlons which favor 
long-term reunification with the family, or so the youth can be 
suitably placed in a situation outside of the parental or guardian home 
when such reunification is not possible. 

(6) Followup services to ensure that the return to the parent or 
guardian or the placement outside of the parental or guardian home 
is stable. 

(7) OutTeach services and activities to· locate runaway and 
nonrunnway youth and to link them with project services. 

(c) Transitional living services shall include: 
(1) Long-term shelteL 
(2) Independent living skill services. 
(3) Preemployment and employment skills training. 
( 4) Home responsibilities training. 
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(d) Where appropriate and necessnry, some of the services 
identified under this section must also be provided in the local 
community and in the horne of project clients. Projects shall notify 
parents that their children are staying at n project site consistent v,ith 
state and federal parent notification requirements. 

SEC. 197. Section 1792 of the Welfare and lno1itutions Code is 
amended and renumbered to read: 

1789. (a) A Runaway Youth and Families in Crisis Project shall 
be established in one or more counties in the San Joaquin Central 
Valley, in one or more counties in the northern region of California, 
and in one or more counties in the southern region of California. Each 
project may have one central location, or more than one site, in order 
to effectively serve the target population. 

(b) The Office of Criminal Justice Planning shall prepare and 
disseminate a request for proposals to prospective grantees under 
this chapter within four months after this chapter has been approved 
and enacted by the Legislature. The Office of Criminal Justice 
Planning shall enter into grant award agreements for a period of no 
less than three years, and the operation of projects shall begin no later 
than four months after grant award agreements are entered into 
between the Office of Criminal Justice Planning and the grantee. 
Grunts shall be awarded based on the quality of the proposal, the 
documented need for services in regard to runaway youth, and to 
organizntions, as specified in subdivision (d) of this section, in 
localities that receive a disproportionately low share of existing 
federal and state support for youth shelter programs. 

(c) The. Office of Criminal Justice Planning shall require 
applicants to identify, in their applications, measurable outcomes by 
which the Office of Criminal Justice Planning will measure the 
success of the applicant's project. These mensirrable outcomes shalJ 
include, but not be limited to, the number of clients served and the 
percentage of clients who arc successfully returned to the home of 
a parent or guardian or to an alternate living condition when 
reunification is not possible. 

(d) Only private, nonprofit organizations shall be eligible to apply 
for funds under this chapter to operate a Runaway Youth and 
Families in Crisis Project, and iliese organizations shall be required 
to annually contribute a local match of at least 15 percent in cash or 
in-ldnd contribution to the project during the term of the grant 
award agreement. Preference shalJ be given to organizations that 
demonstrate a record of providing effective services to runaway 
youth or families in crisis for at least three years, successfully 
operating a youth shelter for runaway and homeless youth, or 
successfully operating a transitional living facility for runaway and 
homeless youth who do not receive transitional living services 
through the juvenile jtL~ticc system. Additional weight shalJ also be 
given to those organizations that demonstrate a history of 
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collaborating with other agencies and individuals in providing such 
services. Priority shall be given to organizations with existing 
facilities. Preference shall also be given to organizations that 
demonstrate the ability to progressively decrease U1eir reliance on 
resources provided under this chapter and to operate this project 
beyond the period that the organization receives funds under tilis 
chapter. 

SEC. 198. Section 1793 of the Welfare and Institutions Code is 
amended and renumbered to read: 

1789.5 The Office of Criminal Justice Planning shall monitor and 
evaluate the projects established under this chapter, and shall report 
to the Legislature after the first and third year of the program's 
operation the results of its evaluation. In addition, each project shall 
be responsible for evaluating the effectiveness of its programs and 
serviCes. 

SEC. 199. Section 1801 of the Welfare and Institutions Code is 
amended to read: 

180 I. (a) If a petition is filed with the court for an order as 
provided in Section 1800 and, upon review, the court determines that 
the petition, on its face, supports a finding of probable cause, the 
court shall order that a hearing be held pursuant to subdivision (b). 
The court shall notify the person whose liberty is involved and, if the 
person is a minor, his or her parent or guardian (if that person can 
be reached, and, if not, the court shall appoint a person to act in the 
place of the parent or guardian) of the hearing, and shall afford the 
person an opportunity to appear at the hearing with the aid of 
counsel and the right to cross-examine experts or other witnesses 
upon whose information, opinion, or testimony the petition is based. 
The court shall inform the person named in the petition of his or her 
right of process to compel attendance of relevant witnesses and the 
production of relevant evidence. When the person is unable to 
provide his or her own counsel, the court shall appoint counsel to 
represent him or her. 

The probable cause hearing shall be held within 10 calendar days 
after the date the order is issued pursuant to this subdivision unless 
the person named in the petition waives thL<; time. 

(b) At the probable cause hearing, the court shall receive 
evidence and dctennine whether there is probable cause to believe 
that discharge of the person would be physically dangerous to the 
public because of his or her mental or physical deficiency, disorder, 
or abnonnality. If the court determines there is not probable cause, 
the court shaH dismiss the petition and the person shall be discharged 
from the control of the authority at the time required by Section 1766, 
1769, 1770, 1770.1, or 1771, as applicable. If the court determines there 
is probable cause, the court shall order that a trial be conducted to 
determine whether the person is physically dangerous to the public 
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because of his or her mental or physical deficiency, disorder, or 
abnormality. 

SEC. 200. Section 5768.5 of the Welfare and Institutions Code is 
amended to read: 

5768.5. (a) \\'hen a mental health patient is being discharged 
-from any facility au1horizcd under Section 5675 or 5768, the patient 
and the patient's conservator, guardian, or other legally authorized 
representative shall be given a written aftercare plan prior to the 
patient's discharge -from the facility. The written aftercare plan shall 
include, to the extent known, the following components: 

(1) The nature of the illness and follow up required. 
(2) Medications, including side effects and dosage schedules. If 

the patient was given an informed consent form with his or her 
medications, the form shall satisfy the requirement for information 
on side effects of the medications. 

(3) Expected course of recovery. 
(4) Recommendations regarding treatment that are relevant to 

the patient's care. 
(5) Referrals to providers of medical and mental health services. 
(6) Other relevant information. 
(b) The patient shall be advised by facility personnel that he or she 

may designate ru10ther person to receive a copy of the aftercare plan. 
A copy of the aftercare plan shall be given to any person designated 
by the patient. 

(c) For purposes of this section, "mental health patient" means a 
person who is admitted to the facility primarily for the diagnosis or 
treatment of a mental disordeL 

SEC. 20!. Section 6609.1 of the Welfare and Institutions Code is 
amended to read: 

6609.!. (a) When the State Department' of Mental Health makes 
a recommendation to the court for community outpatient treatment 
for any person committed as a sexually violent predator, it shall notify 
the sheriff or chief of police, or both, the district attorney, or the 
county's designated counsel, that have jurisdiction over the following 
locations: 

(I) The community in which the person may be released for 
community outpatient treatment. 

(2) The community in which the person maintained his or her last 
legal residence as defined by Section 3003 of the Penal Code. 

(3) The county that. filed for the person's civil commitment 
pursuant to this article. 

l11e department shall also notify the Sexually Violent Predator 
Parole Coordinator of the Department of Corrections, if the person 
is otherwise subject to parole pursuant to Article I (commencing 
with Section 3000) of Chapter 8 of Title l of Part 3 of the Penal Code. 

The notice shall be given at least IS days prior to the department's 
submission of its recomrnendati on to the court. 
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(b) When the State Department of Mental Health makes a 
recommendation to pursue recommitment, makes a 
recommendation not to pursue recommim1enl, or seeks a judicial 
review of commitment status pursuant to subdivision (f) of Section 
6605, of any person committed as a sexually violent predator, it shall 
provide written notice of that action to the sheriff or chief of police, 
or both, and to the district attorney, that have jurisdiction over the 
following locations: 

(I) The community in which the person maintained his or her last 
legal residence as defined bv Section 3003 of the Penal Code. 

(2) The probable conu;;unity in which the person will be released, 
if recommending not to pursue recommitment. 

(3) The county that filed for the person's civil comntitrncnt 
pursuant to this article. 

The State Department of Mental Health shaU also notifY the 
Sexually Violent Predator Parole Coordinator of the Department of 
Corrections, if t11e person is otherwise subject to parole pursuant to 
Article I (commencing with Section 3000) of Chapter 8 of Title I of 
Part 3 of the Penal Code. The notice shall be made at least 15 days 
prior to the department's submission of its recommendation to the 
cnurt. 

Those agencies receiving the notice referred to in this subdivision 
shall have 15 days from receipt of the notice to provide written 
comment to the department regarding the impending release. Those 
comments shall be considered by the department, which may modifY 
its decision regarding the community in which the person is 
scheduled to be released, based on those comments. 

(c) If the court orders the release of a sexually violent predator, 
the court shall notifY the Sexually Violent Predator Parole 
Coordinator of the Department of . Corrections. The. Department of 
Corrections shall notifY the State Department of Mental Health, the 
sheriff or chief of police, or both, and the district attorney, that have 
jurisdiction over the following locations: 

(I) The community in which the person is to be released. 
(2) The community in which the person maintained his or her last 

legal residence as defined in Section 3003 of the Penal Code. 
The Department of Corrections shaU malce the above notifications 

regardless of whether the person released will be serving a term of 
parole after release by the court. 

(d) If the person is otherwise subject to parole pursuant to Article 
1 (commencing with Section 300) of Chapter 8 of Title I of Part 3 of· 
the Penal Code, to allow adequate time for the Department of 
Corrections to make appropriate parole arrangements upon release 
of the person, the person shall remain in physical custody for a period 
not to exceed 72 hours or until parole arrangements are made by the 
Sexually Violent Predator Parole Coordinator of the Department of 
Corrections, whichever is sooner. To facilitate timely parole 
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arrangements, notification to tl1e Sexually Violent Predator Parole 
Coordinator' of the Department of Corrections of the pending release 
shall be made by telephone or facsimile and, to the extent possible, 
notice of the possible release shnll be made in advance of the 
proceeding or decision delennining whether to release the person. 

(e) The notice required by this section shall be made whether or 
not a request has been made pursuant to Section 6609. 

(!) The time limits imposed by this section are not applicable 
when the release date of a sexually violent predator has been 
advanced by a judicial or administrative process or procedure that 
cowd not have reasonably been anticipated by the State Department 
of Mental Health and where, as the result of the time adjustments, 
there is less than .30 days remaining on the commitment before the 
inmate's release, but notice shall be given as soon as practicable. In 
no case shall notice required by this section to the appropriate agency 
be Inter than the dav of release. 

(g) The provisi~ns of this section are severable. If any provision of 
this section or its application is held invalid, that invalidity shall not 
affect other provisions or applications that can be given effect 
without the invnlid -provision or application. 

SEC. 202. Section I 0980 of the Welfare and Institutions Code is 
amended to rend: 

10980. (a) Any person who, willfully and lmowingly, with the 
intent to deceive, makes n false statement or representation or 
lmowingly fails to disclose a material fact in order to obtain a.id under 
the provisions of this division or who, knowing be or she is not entitled 
thereto, attempts to obtain aid or to continue to receive a.id to which 
he or she is not entitled, or to receive a larger amount than that to 
which he or she is legally entitled, is guilty of a misdemeanor, 
punishable by imprisonment in the county jail for a period of not 
more than six months, by a fine of not more than five hundred dollars 
($500), or by both imprisonment and fine. 

(b) Any person who lmowingly makes more than one application 
for aid under tl1e provisions of this division with the intent of 
establishing multiple entitlements for any person for the same period 
or who makes an application for that aid for ·a fictitious or nonexistent 
person or by claiming a false identity for any person is !,'1lilty of a 
felony, punishable by imprisonment in the state prison for a period 
of 16 months, two years, or three years, by a fine of not more than five 
thousand dollars ($5,000), or \)y both imprisornnent and fine ; or by 
imprisonment in the county jail for a period of not more than one 
year, or by a fine of not more than one thousand dollars ($1 ,000), or 
by both imprisonment and fine. 

(c) 'Whenever any person has, by means of false statement or 
representation or by impersonation or other fraudulent device, 
obtained or retained aid under the provisions of this division for 
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himself or herself or for a child not in fact entitled thereto, tne person 
obtaining this aid shall be punished as follows: 

(l) If the total amount of the aid obtained or retait1ed is fow: 
hundred dollars ($400) or less, by itnprisonment in the county jail for 
a period of not more ilian six months, by a fine of not more than five 
hundred dollars ($500), or by both imprisonment and fine. · 

(2) If the total amount of the aid obtained or retained is more than 
four hundred dollars ($400), by imprisonment in ilie state prison for 
a period of 16 months, two years, or three years, by a fme of not more 
than five thousand dollars ($5,000), or by boili imprisonment and 
fine; or by itnprisonment in the county jail for a period of not more 
than one year, by a fine of not more than one thousand dollars 
($1,000), or by both imprisonment and fme. 

(d) Any person who lmowingly uses, transfers, acquires, or 
possesses blank authorizations to participate in the federal Food 
Stamp Program in any manner not authorized by Chapter 10 
(commencing with Section 18900) of Part 6 with the intent to defraud 
is guilty of a felony, punishable by imprisonment in the state prison 
for a period of 16 months, two years, or three years, by a fine of not 
more than five thousand dollars ($5,000), or by both imprisonment 
and fine. 

(e) Any person who counterfeits or alters or knowingly uses, 
transfers, acquires, or possesses counterfeited or altered 
authorizations to participate in the federal Food Stamp Program or 
to receive food stamps or electronically transferred benefits in any 
manner not authorized by the Food Stamp Act of 1964 (Public Law 
88-525 and all amendments thereto) or the federal regulations 
pursuant to the act is guilty offorgery. 

(f) Any person who fraudulently appropriates food stamps, 
electronically transferred benefits, or authorizations to participate in 
the federal Food Stamp Program with which he or she has been 
entrusted pursuant to his or her duties as a public employee is guilty 
of embezzlement of public funds. 

(g) Any person who lmowingly uses, transfers, sells, purchases, or 
possesses food stamps, electronically transferred benefits, or 
auiliorizations to participate in the federal Food Stamp Program in 
any manner not authorized by Chapter I 0 (commencing with 
Section 18900), of Part 6, or by the federal Food Suunp Act of 1977 
(Public Law 95-113 and all amendments thereto) (!) is guilty of a 
misdemeanor if the face value of the food stamp benefits or the 
authorizations to participate is four hundred dollars ($400) or less, 
and shall be punished by itnprisonment in the county jail for a period 
of not more than six months, by a fine of not more than five hundred 
dollars ($500), or by both itnprisonment and fme, or (2) is guilty of 
a felony if the face value of the food stamps or the authorizations to 
participate exceeds four hundred dollars ($400), and shall be 
punished by imprisonment in the state prison for a period of 16 
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months, two yeurs, or three years, by a fine of not more than five 
thousand dollars ($5,000), or by both imprisonment and fine, or by 
imprisonment in tl1e county jail for a period of not more than one 
year, or by a fine of not more than one thousand dollars ($1,000), or 
by both imprisonment and fine. 

(h) (1) If the violation of subdivision (f) or (g) is committed by 
means of an electronic transfer of benefits, in addition and 
consecutive to the penalties for the violation, . or attempted violation, 
of those subdivisions, the court shall impose the following 
puoishment: 

(A) lf tbe electronic transfer of benefits exceeds fifty thousand 
dollars ($50,000), an additional term of one year in state prison. 

(B) If tbe electronic transfer of benefits exceeds one huodred fifty 
thousand dollars ($150,000), an additional term of two years in state 
prison. 

(C) If the electronic transfer of benefits exceeds one million 
dollars ($1,000,000), an additional term of three years in state prison. 

(D) If the electronic transfer of benefits exceeds two million five 
hundred thousand dollars ($2,500,000), an additional teon of four 
years. 

(2) ln any accusatory pleading involving multiple charges of 
violations of subdivision (f) or (g), or both, committed by means of 
an electronic transfer of benefits, tl1e additional terms provided in 
paragraph (1) may be imposed if the aggregate losses to the victims 
from all violations exceed the amounts specified in this paragraph 
and arise from n cormnon scheme or plan. 

(i) A person who is punished by an additional term of 
imprisonment under another provision of law for a violation of 
subdivision (f) or (g) shall not receive an additional term of 
imprisonment under subdivision (h). 

SEC. 203. Section ll008.!9 of the Welfare and Institutions Code, 
as added by Section 2 of Chapter 962 of the Statutes of 1998, is 
amended and renumbered to read: 

11008.20. (a) Notwithstanding any other provision of law, any 
amount, including any interest or property, received by a holocaust 
victim, as defined in subparagraph (A) of paragraph (2) of 
subdivision (b) of Section 17155 of the Revenue and Taxation Code 
either as compensation pursuant to the German Act Regulating 
Unresolved Property Claims, as amended (Gesetz zur Regelung 
offener Vermogensfragen), or as a result of a settlement of claims 
against any entity or individual for any recov'ered asset, shall not be 
considered as income or resources for purposes of determining 
eligibility to receive Medi-Cal benefits or public assistance benefits 
or the amounts of those benefits. 

(b) This section shall not be construed to permit any retroactive 
services or payments to be provided to recipients of Medi-Cal or 
public assistance benefits. 
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SEC. 204. Section 11369 of the Welfare and Institutions Code is 
amended to read: 

11369. The deparrrnent shall adopt regulations, as otherwise 
necessary, to implement this article. Emergency regulmions to 
implement this anicle may be adopted by the department in 
accordance with Chapter 3.5 (commencing with Section 11340) of 
Part 1 of Division 3 of Title 2 of the Government Code. The adoption 
of these regulations shall be deemed an emergency and necessary for 
the immediate preservatioo of the public peace, health and safety, or 
general welfare. 

SEC. 205. Section 11401 of the Welfare and Institutions Code is 
amended to read: 

11401. Aid in tlte form of AFDC-FC shall be provided under Ibis 
chapter on behalf of any child under the age of 18 years, except as 
provided in Section 11403, who meets tbe conditions of subdivision 
(a), (b), (c), (d), (e), or (f): 

(a) The child has been relinquished, for purposes of adoption, to 
a licensed adoption agency, or the department, or the parental rights 
of either or both of his or her parents have been terminated after an 
action under the Family Code has been brought by a licensed 
adoption agency or tbe department, provided that the licensed 
adoption agency or the department, if responsible for placement and 
care, provides to such children all services as required by the 
department to children in foster care. 

(b) The child has been removed from the physical custody of his 
or her parent, relative, or guardian as a result of a voluntary 
placement agreement or a judicial determination that continuance 
in the home would be contrary to the child's welfare and tbat, if the 
child was placed in foster care, reasonable efforts were made, 
consistent witb Chapter 5 (commencing with Section 16500) of Part 
4, to prevent or eliminate tbe need for removal of the child from his 
or her home and to make it possible for tbe child to return to his or 
her home, or, in cases where the first contact with tbe family occurs 
during an emergency situation in which the child could not safely 
remain at home even with reasonable efforts being provided, the 
child has been removed as a result of a judicial determination tbat 
lack of preplacernent preventive efforts, as defined in Sectioo 
16501.1, was reasonable, and any oftbe following apply: 

(I) The child has been adjudged a dependent child of the court 
on tbe grounds that he or she is a person described by Section 300. 

(2) The child has been adjudged- ·a· ward of the court on tbe 
grounds that he or she is a person described by Sections 60 I and 602. 

(3) The child has been detained under a court order, pursuant to 
Section 319 or 636, that remains in effect. 

(c) The child has been voluntarily placed by his or her parent or 
guardian pursuant to Section 11401.1. 

(d) The child is living in the home of a nonrelated legal guardian. 
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(e) The child has been placed in foster care under the federal 
Indian Child Welfare Act. Sections 11402, 11404, and '11405 shall not 
be consirued as limiting payments to Indian children, as defined in 
the federal Indian Child Welfare Act, placed in accordance with that 
act. 

(f) To be eligible for federal financial participation, all of the 
following conditions shall exist: 

(I) The child meets the conditions of subdivision (b). 
(2) The child has been deprived of parental support or care for 

any of the reasons set forth in Section 11250. 
(3) The child has been removed from the home of a relative as 

defined in Section 233.90(c)(l) of Title 45 of the Code of Federal 
Regulations, as amended. 

(4) The requirements of Sections 671 and 672 of Title 42 of the 
United States Code, as amended, have been met. 

SEC. 206. Section 12302.3 of the Welfare and Institutions Code is 
amended to read: 

12302.3. (a) Notwithstanding any other provision of this article, 
and in a manner consistent with the powers available to public 
authorities created under this article, the City and County of San 
Francisco may do any of the following: 

(I) Increase the wages of all in-home supportive services 
providers. 

(2) Subject to the requirements of federal law, use county-only 
funds to fund county and state shares to meet · federal financial 
participation requirements necessary to obtain any available 
personal care services reimbursement under Title XIX of the federal 
Social Security Act (42 U.S. C. Sec. 1396 et seq.) (Medicaid). 

(3) Provide in-home supportive services workers with any wage 
increase the city aod county may appropriate, as long as this amount 
is in accordance with the provisions of the Medi-Cal State Plan 
Amendment 94-006, as approved by the federal Health Care 
Financing Administration. The county-only funds shall be used 
exclusively to increase workers' wages and to pay any proportionate 
share of employer taxes and current benefits, and to pay for the cost 
of state and county administration of these activities as provided for 
in paragraph (5). Notwithstanding Section 12302.1, any wage 
increase for those workers employed under contract shall be passed 
through by the contractor to the workers, subject to the limitations 
specified io this paragraph. The state shall continue to provide 
payroll functions for all workers who are currently· individual 
providers unless and until the in-home supportive services public 
authority is operational. 

(4) Claim the administrative costs of the wage passthrough in 
accordance with the department's claiming requirements. 

(5) If that federal financial participation is available for 
county-only payroll mooeys, the following shall apply: 
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(A) lf additional payroll costs will he incurred by the state due to 
the receipt and payment of federal funds, the department shall 
provide the city and county with a detailed estimate of the additional 
costs of the provision of payroll functions associated witl1 tl1e 
processing of federal funds. If the city and county elects to pay the 
additional costs, the depamnent will provide these payroll functions. 
If the city and county does not elect to pay the additional costs, the 
department and the city and cotmty may seek another, mutually 
satisfactory arrangement. 

(B) If that federal financial participation is not available, the 
department shall continue to perform the existing payroll fm1ctions 
provided on July 28, 1995, at no additional cost to the city and county. 

(b) (1) This section shall not be implemented with respect to any 
particular wage increase pursuant to subdivision (a) unless the 
department has obtained the approval of the State Department of 
Health Services for that wage increase prior to its execution to 
determine that it is consistent with federal Jaw and to ensure federal 
financial participation for the services under Title XIX of the federal 
Social Security Act ( 42 U.S.C. Sec. 1396 et seq.). 

(2) Tne Director of Health Services shall seek any federal waivers 
or approvals necessary for implementation of this section under Title 
XIX of the federal Social Security Act (42 U.S.C. Sec. 1396 et seq.). 

SEC. 207. Section 16118 of the Welfare and Institutions Code is 
amended to read: 

16118. (a) The department shall establish and administer the 
program to be carried out by the department or the county pursuant 
to this chapter. The department shall adopt any regulations necessary 
to carry out tl1e provisions of this chapter. 

(b) The department shall keep any records necessary to evaluate 
the program's effectiveness in encouraging and promoting the 
adoption of children eligible for the Adoption Assistance Program. 

(c) The department _or the county responsible for · providing 
financial aid in the amount determined in Section 16120 shall have 
responsibility for certifying that the child meets the eligibility criteria 
and for determining the amount of financial assistance needed by the 
child and the adopting family. 

(d) The department shall actively seek and malte maximum use 
of federal funds that may be available for the purposes of this chapter. 
All gifts or grants received from private sources for the purpose of this 
chapter shall be used to offset public costs incurred under the 
program established by this chapter. 

(e) For purposes of this chapter, the county responsible for 
determining the child's Adoption Assistance Program eligibility 
status and for providing financial aid in the amount determined in 
Sections 16120 and 16120 .I shall be the county that at the time of the 
adoptive placement would otherwise be responsible for making a 
payment pursuant to Section 11450 under the Aid to Families with 
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Dependent Children program or Section 11461 under the Aid to 
Families with Dependent Children-Foster Care program if the child 
had not been adopted. The responsible county for all other eligible 
children shall be the county where the child is physically residing 
prior to placement with the adoptive fdlllily. The responsible county 
shall certify eligibility on a form prescribed by the department. 

SEC. 208. Section 16501.1 of the Welfare and Institutions Code is 
amended to read: 

16501.1. (a) The Legislature finds IDd declares thai the 
foundation and central w1if)'ing tool in child welfare services is the 
case plan. 

(b) The Legislature further finds and declares that a case plan 
ensures that the child receives protection and safe and proper care 
and case management, and that services are provided to the child and 
parents or other caretakers as appropriate in order to improve 
conditions in the pment's home, to facilitate the safe return of the 
child to a safe home or the permanent placement of the child, and 
to address the needs of the child while in foster care. A case plan shall 
be based upon the principles of this section and shall docwnent that 
a preplacement assessment of the service needs of the child and 
family, and preplacement preventive services, have been provided, 
and thnt reasonable efforts to prevent out-of-home placement have 
been made. In determining the reasonable services to be offered or 
provided, the child's health and safety shall be the paramount 
concerns. Reasonable services shall be offered or provided to make 
it possible for a child to return to a safe home enviro1l1Ilent, unless, 
pursuant to subdivisions (b) and (e) of Section 361.5, the court 
determines that reunification services shall not be provided. If 
reasonable services are not ordered, or are terminated, reasonable 
efforts shall be made to place the child in a timely manner in 
accordance with the permanent plan and to complete all steps 
necessary to finalize the permanent placement of the child. 

(c) "When out-of-home placement is used to attain case plan goals, 
the decision regarding choice of placement shall be based upon 
selection of a safe setting that is the least restrictive or most 
familyLike, and the most appropriate setting that is available and in 
close proximity to the parent's home, consistent with the selection of 
the environment best suited to meet the child's special needs and 
best interest, or both. The selection shall consider, in order of priority, 
placement with relatives, tribal members, and foster family, group 
care, and residential treatment pursuant to Section 7950 of the 
Family Code. 

(d) A written case plan shall be completed within 30 days of the 
initial removal of the child or of the in-person response required 
under subdivision (f) of Section 16501 if the child has not been 
removed from his or her home, or by the date of the dispositional 
hearing pursuant to Section 358, whichever occurs first. The case plan 
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shall be updated as the service needs of the child and family dictate. 
At a minimum, the case plan shall be updated in conjunction with 
each status review hearing conducted pursuant to Section 366.21, and 
the hearing conducted pursuant to Section 366.26, but no less 
frequently than once every six months. Each updated case plan shall 
include a description of the services that have been provided to the 
child under the plan and an· evaluation of the appropriateness and 
effectiveness of those services. 

(e) The child welfare services case plan shall be comprehensive 
enough to meet the juvenile court dependency proceedings 
requirements pursuant to Article 6 (commencing with Section 300) 
of Chapter 2 of Part I of Division 2. 

(f) The case plan shall be developed as follows: 
(I) The case plan shall be based upon an assessment of the 

circumstances that required child welfare services intervention. 
(2) The case plan shall identifY specific goals and the 

appropriateness of the planned services in meeting those goals. 
(3) The case plan shall identify the original allegations of abuse or 

neglect, as defined in Article 2.5 (commencing with Section 11164) 
of Chapter 2 of Title I of Part 4 of the Penal Code, or the conditions 
cited as the basis for declaring the child n dependent of the court 
pursuant to Section 300, or all of these, and the other precipitating 
incidents that led to child welfare services intervention. 

( 4) The case plan shall include a description of the schedule of the 
social worker contacts with the child and the family or other 
caretakers. The frequency of these contacts shall be in accordance 
with regulations adopted by the State Deparnnent of Social Services. 
If the child bas been placed in foster care out of state, the county 
social worker or a social worker on the staff of the social service 
agency in lhe state in which the child has been placed shall visit the 
child in a foster family home or the borne of a relative at least every 
12 months and submit a report to the court on each visit. For children 
in out-of-state group home facilities, visits shall be conducted at least 
monthly, pursuantto Section 16516.5. 

(5) When out-of-home services are used, the frequency of contact 
between the natural parents or legal guardians and the child shall be 
specified in the case plan. The frequency of those contacts shall 
reflect overall case goals, and consider other principles outlined in 
this section. 

(6) When out-of-home placement is made, the case plan shall 
include · documentation of the provisions specified in subdivisions 
(b), (c), and (d) of Section 16002. 

(7) When out-of-home placement is made in a foster family home, 
group home, or other child care instinrtion that is either a substantial 
distance from the home of the child's parent or out of state, the case 
plan shall specifY the reasons why that placement is in the best 
interest of the child. \Vhen an out-of-state group home placement is 
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recommended or made, the case plan shall, in addition, specify 
compliance with Section 7911.1 of the Family Code. 

(8) When out-of-home services are used, or when parental rights 
have been terminated and the case plan is placement for adoption, 
the cuse plan shall include a recommendation regarding the 
appropriateness of unsupervised visitation between the child and any 
of the child's siblings. This recommendation shall include a statement 
regarding the child's and the siblings' willingness to participate in 
unsupervised visitation. If the case plan includes a recommendation 
for unsupervised sibling visitation, the plan shall also note that 
information necessary to accomplish this visitation has been provided 
to the child or to the child's siblings. 

(9) When out-of-home services are used and the goal is 
reunification, the case plan shall describe the services to be provided 
to assist in reunification and the services to be provided concurrently 
to achieve legal permanency if efforts to reunify fail. 

(I 0) When out-of-home services are used, the child's case plan is 
subject to review at the first 12-month p=anency hearing and, if 
the case plan is not adoptive placement, the case plan shall include 
documentation of the compelling reason or reasons why termination 
of parental rights is not in the child's best interest. A determination 
hy the department, when it is acting as an adoption agency, or by a 
licensed adoption agency that adoption of the child is unlikely, or that 
one of the conditions described in paragraph (I) of subdivision (c) 
of Section 366.26 applies, shall be deemed a compelling reason. 

(II) (A) Parents and legal guardians shall have an opporlttnity to 
review the case plan and sign it whenever possible, after which they 
shall receive a copy of the plan. In any voluntary service or placement 
agreement., the parents or legal guardians shall be required to review 
and sign the case plan. Whenever possible, parents and legal 
gllllrdians shall participate in the development of the case plan. 

(B) Parents and legal guardians shall be advised that., pursuant to 
Section 1228.1 of the Evidence Code, neither their signature on the 
child welfare services case plan nor their acceptance of any services 
prescribed in the child welfare services case plan shall constitute an 
admission of guilt or be used ns evidence against the parent or legal 
guardian in a court of law. However, they shall also be advised that 
the parent's or guardian's failure to cooperate, except for good cause, 
in the provision of services specified in the child welfare services case 
plan may be used as evidence in any hearing held pursuant to Section 
366.21 or 366.22. 

( 12) The case plan shall be included in the court report and shall 
be considered by the court at the initial hearing and each review 
hearing. Modifications to the case plan made dttring the period 
between review hearings need not be approved by the court if the 
casework supervisor for that case determines that the modifications 
further the goals of the plan. 
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(!3) When the case pian has as its goal for the child a pem1anent 
plan of adoption or placement in another permanent home, it shall 
include documentation of the steps the agency is taking to find an 
adoptive family or other permanent living arrangements for the 
child; to place the child with an adoptive family, an appropriate and 
willing relative, a legal guardian, or in another planned permanent 
living arrangement; and to finalize the adoption or legal 
guardianship. At a mininlum, the documentation shall include 
child-specific recruitment effons, such ~s the use of state, regional, 
and national adoption exchanges, including electronic exchange 
systems, when 1he child has been freed for adoption. 

(g) If the court finds, after considering the case plan, that 
unsupervised sibling visitation is appropriate and has been consented 
to, the court shall order that 1he child or 1he child's siblings, and the 
child's prospective adoptive parents, if applicable, be provided with 
information necessary to accomplish this visitation. Nothing in this 
section shall be construed to require or prohibit the social worker's 
facilitation, transportation, or supervision of visits between the child 
and his or her siblings. 

(h) The case plan documentation on sibling placements required 
under this section shall not require modification of existing case plan 
fonns until the Child Welfare Services Case Management System is 
inlplemented on a statewide basis. 

(i) The department, in consultation with the County Welfare 
Directors Association and other advocates, shall develop standards 
and guidelines for n model relative placement search and assessment 
process based on the criteria established in Section 361.3. These 
guidelines shall be incorporated in the training described in Section 
16206. These model standards and guidelines shall be developed hy 
March 1, 1999. 

SEC. 209. Section 17012.5 of the Welfare and Institutions Code, as 
added by Section 2 of Chapter 283 of the Statutes of 1997, is repealed. 

SEC. 210. Section 17012.5 of the Welfare and Institutions Code, as 
added by Section 2 of Chapter 284 of the Statutes of 1997, is amended 
to read: 

17012.5. An individual ineligible for aid under Chapter 2 
(commencing with Section 11200) of Part 3 pursuant to Section 
11251.3, who is a member of an assistance unit receiving aid under 
that chapter, shall also be ineligible for non-health-care benefits 
under this part. 

SEC. 211. Section 8.2 of the County Water Authority Act 
[Chapter 545 of the Statutes of 1943), as last amended by Chapter 812 
of the Statutes of 1998, is amended to read: 

Sec. 8.2. (a) Any authority may: pursuant to this section, borrow 
money and incur indebtedness for any of the purposes for which it 
is authorized by law to spend money. The indebtedness shall be 
evidenced by short-term revenue certificates issued in the manner 
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and subject to the limitations set forth in this section. AJJy authority 
may also borrow money and incur indebtedness to pay the principal 
or interest on certificates issued pursuant to this section. 

(b) Certificates issued by any authority pursuant to this section 
may be negotiable or nonnegotiable, and all certificates shall be, and 
shall recite upon their face that they are, payable both as to principal 
and interest out of any revenues of the authority that are made 
security for the certificates pursuant to an indenture or resolution 
duly adopted by the board of directors. The word "revenues," as used 
in this section, refers to any revenues derived from the sale of water 
and power, annexation charges (whet11er collected through tax levies 
or otherwise), grants, available tax revenues, or any other legally 
available funds. 1n no event shall any resolution or indenture 
preclude payment from the proceeds of sale of other certificates 
issued pursuant to this section or from amounts drawn on a bank, or 
other financial institution, line or letter of credit pursuant to 
subdivision (e), or any other lawfully available source of funds. 

(c) To exercise the power to borrow money pursuant to this 
section, the board shall adopt a resolution, or approve an indenture, 
authorizing the sale and issuance of certificates for that purpose, 
which resolution or indenture shall specify all ofthe following: 

(1) The purpose or purposes for which the proposed certificates 
are to be issued. 

(2) The maximum principal amount of the certificates that may 
be outstanding at any one time. 

(3) The maximum interest cost, to be deterroined· in the manner 
specified in the resolution, to be incurred through the issuance of the 
certificates. 

( 4) The maximum maturities of the certificates, which shall not 
exceed 270 days from the date of issue. 

(5) The obligations to certificate holders while the certificates are 
outstanding. 

(d) The board may also provide, in its discretion, for any of the 
following: 

(l) The times of sale and issuance of the certificates, the manner 
of sale and issuance (either through public or private sale), the 
amounts of the certificates, the maturities of the certificates, the rate 
of interest, the rate or discount from par, and any other terms and 
conditions deemed appropriate by the board or by the general 
manager of the authority or any other officer designated by the 
board. 

(2) The appointment of one or more banks or trust companies, 
either inside or outside the state, as depository for safekeeping and 
as agent for the delivery, and the payment, of the certificates. 

(3) The employment of one or more persons or firms to assist the 
authority in the sale of the certificates, whether as sales agents, as 
dealer managers, or in some other comparable capacity. 
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(4) The refunding of the certificates witbaut further action by tl1e 
board, unless and until the board specifically revokes that nutbority 
to refund. 

(5) Other terms and conditions the board determines to he 
appropriate. 

(e) The board may arrange for a bank, or other financial 
institution, a line or letter of credit (I) for the purpose of providing 
an additional source of repayment for indebtedness incurred under 
this section and any interest thereon or, (2) for the purpose of 
borrowing for any purpose for which short-term revenue certificates 
could be issued under thill section. Amounts drawn on a line or letter 
of credit may be evidenced by negotiable or nonnegotiable 
promissory notes or other evidences of indebtedness. The board ill 
autborized to use any of the provisions of this section in connection 
witb the entering into of the line or letter of credit., borrowing 
thermmder, orrepaying of the borrowings. 

SEC. 212. Section 2 of Chapter 21 of the Statutes of 1998 is 
amended to read: 

Sec. 2. The provisions of the memorandum of understanding 
prepared pursuant to Section 3517.5 of the Government Code and 
entered into by the state employer and State Bargaining Unit 6, 
California Correctional Pence Officers Association, that require the 
ex.pendinrre of funds, are hereby approved for the purposes of 
Section 3517.6 of the Government Code. 

SEC. 213. Section Ill of Chapter 31 0 of the Statutes of 1998 is 
amended to read 
· Sec. Ill. (a) The sum of two million six hundred thousand dollars 

($2,600,000) is hereby appropriated from the Proposition 98 
Reversi()!l Account to a consortium of county offices of education, on 
a one-time basis, for three-year grants, beginning with the 1998-99 
fiscal year, for 1he purpose of supporting technical assistance and 
focused group training to teach school district personnel how to 
maxllni7.e reimbursements of federal funds for Medi-Cal services and 
case manag=enL 

(b) (1 ) There is hereby created, for purposes of this section, a 
technical advisory committee, which shall be composed of one 
representative from each of the 11 school superintendent regions, 
representatives from appropriate state departments and agencies, 
representatives from various school health and social services 
organizations, four members representing large school dilltricts, four 
members representing medium school districts, four members 
representing small school districts, and representatives from various 
parent and community services organizations. 

(2) Ex.penses for the technical advisory committee created 
pursuant to paragraph (1) shall not exceed forty-five thousand dollars 
($45,000) per year of the funds appropriated by this section. 
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(c) For the purposes of making the computations required by 
Section 8 of Article :X"VI of the California Constitution, the 
appropriation made by subdivision (a) of Section 41202 of the 
Education Code, for the 1997-98 fiscal year, and included within the 
"total allocations to school districts and community college districts 
from General Fund proceeds of taxes appropriated pursuant to 
Article XVill B," as defined in subdivision (e) of Section 41202 of the 
Education Code, for the 1997-98 fiscal year. 

SEC. 214. Section 3 of Chapter 652 of the Statutes of 1998 · is 
amended to read: 

Sec. 3. It is the intent of the Legislature in enacting Section 4 of 
this act that the protections tmder the Newborns' and Mothers' 
Health Act of 1997 (Chapter 389 of the Statutes of 1997), which added 
Section 1367.62 to the Health and Safety Code and Section 10123.87 
to the Insurance Code, shall apply equally to all pregnant women 
eligible for benefits under Medi-Cal. 

SEC. 215. Section 1 of Chapter 722 of the Statutes of 1998 is 
amended to read: 

Section I. (a) Tile Superintendent of Public Instruction shall 
take steps necessary to increase the capacity of the child care system, 
including, but not limited to, the following: 

(1) Encouraging contracting agencies to develop and maintain 
child care spaces during nontraditional times, including at night and 
on weekends. 

(2) Eocoura1,ring contracting agencies to expand the capacity for 
infant care. 

(3) Encouraging corrtracting agencies to expand capacity, 
particularly in geographic areas with high need and limited 
resources. 

(b) The State Department of Education shall coordinate with the 
State Department of Social Services to prepare and present an 
interim report by March 31, 1999, and a final report by December 31, 
1999, to the Joint Legislative Budget Committee and Department of 
Finance that defines the strategies, results, and effectiveness of 
recent expenditures and allocations for building capacity for the 
state's child care needs, including, but not limited to, the amounts 
and lcinds of capacity increased by those efforts, barriers found that 
prevent increased capacity, and recommendations. for overcoming 
those barriers. The report shall .include recommended best practices 
for future ·capacity building activities cspecific to the types of care in 
shortest ·supply, such as ·infant and toddler care, schoolage care, ·care 
in underscrved areas, and nontraditional hours care. This report shall 
also include the results of current pilot studies involving training 
Ca!WORK:s recipients as licensed family child care providers or 
license-exempt providers, and recommendations on the magnitude 
and role of both CalWORKs recipient training and license-exempt 
care in meeting future needs. 
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BEFORE THE 
COMMISSION ON STATE MANDATES 

Test Claim of: 
City of Newport Beach 

Prevailing Wal!es 

Chapter 1084, Statutes of 1976 
Chapter 1174, Statutes of 1976 
Chapter 992, Statutes of 1980 
Chapter 142, Statutes of 1983 
Chapter 143, Statutes of 1983 
Chapter 278, Statutes of 1989 
Chapter 1224, Statutes of 1989 
Chapter 913, Statutes of 1992 

Chapter 1342, Statutes of 1992 
Chapter 83, Statutes of 1999 
Chapter 220, Statutes of 1999 
Chapter 881, Statutes of 2000 
Chapter 954, Statutes of2000 
Chapter 93 8, Statutes of 2001 
Chapter 1048, Statutes of 2002 

8 California Code of Regulations, Sections 16000-16802 
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ABsembly Bill No. 302 

CBAPTER220 

An act to amend Section 1720.3 of 1he Labor Code, relating to 
public wmks. 

[Appmvod by Governor ]nly 28, 1999. Filed willl 
S=omy cf Slate lcly 28, 1999.] 

LEGISLATIVE COUNSEL'S DIGEST 

AB 302, Floyd. Public works: prevailing wages. 
(1) Existing law defines 1hc term "public works" for purposes of 

requirements regarding 1he payment of prevailing wages, 1he 
regulation of working hours, and 1he securing of . workers' 
compensation for public works projects. Existing law further requires 
1hat., except as specified, not less than the general prevailing mte of 
per diem wages be paid to workers employed on public works and 
imposes misdemeanor penalties for a violation of1hi.s requiremcnL 

Existing law provides 1hat for 1he purposes of provisions of law 
relating to 1he payment of prevailing wages, "public works" means, 
among oilier 1hings, 1he hauling of refuse :from a public works sire to 
an outside disposal location wi1h respect to contracts involving any 
stare agency, including the California State University and 1he 
University of California 

This bill would revise the definition of "public works" for these · 
purposes to include 1hc hauling of refuse from a public works site to 
an outside disposal location with respect to contracts involving any 
political subdivision of the state, 1hereby requiring the payment of 
prevailing wages in connection with all such contracts involving any 
local public entity. 

Because the violation of prevailing wage requirements by local 
public entities when engaged in ·these public works prqjects would 
result in the imposition of misdemeanor penalties, this bill would 
impose a state-mandated local program. 

(2) The California Constitution requires the state to reimburse 
local agencies and school districts for certain costs mandated by the 
state. Stabrtory provisions establish procedures for malting that 
reimburscmenL 

This bill would provide that no reimbursement is required by 1hi.s 
act "for a specified reason. 

111e people of tlw State of Co.liforlrin do enact as follows: 

SECTION l. Section 1720.3 of the Labor Code il; amended to 
read: 
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1720.3. For the limited purposes of Article 2 (commen~ing with 
Section 1770), "public works" also means the hauling of refuse from 
a public works site to an outside disposal location, with respect to 
contracts involving any state agency, including the California State 
University and the University of California, or any political 
subdivision of the state. 

SEC. 2. No reimbursement is required by this act pursuant to 
Section 6 of Article X1TI B of the California Constitution because the 
only costs that may be incurred by a local agency or school district will 
be incurred because this act creates a new crime or infraction, 
eliminates a crime or infraction, or changes the penalty for a crime 
or infraction, within the meaning of Section 17556 of the Government 
Code, or changes the definition of a crime within the meaning of 
Section 6 of Article XITI B of the California Constitution. 
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Senate Bill No. 1999 

CHAPTER881 

.An act to amend Section 1720 of the Labor Code, relating to public 
contracts. 

! Approved by Guvcrnor Scpt=bcr 28. 2000. Filed 
with S=tmy ofSinle S"Jltemb<:r 29, 2000.] 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1999, Burton. Public work. 
Existing law defines public works and establishes certain 

requirements that must be mel by persons who enter into contracts 
for public works. Those requirements include provisions generally 
!mown as the prevailing wage laws. The prevailing wage laws require 
that all workern employed on public works be paid the general 
prevailing rate of per diem wages, ru; de1eonined by the Director of 
lodusu:ial Relations. 

This bill would revise the definition of public works by providing 
that "construction" .includes work performed during the design and 
preconstruction phases of constructioo including, but not limited to, 
inspection and land surveying work. By requiring local government 
entities to comply with the provisions affecting public works, 
including the prevailing wage laws, this bill would impose a 
state-mandated local program. 

The California Constitution requires the stDle to reimburse local 
agencies and school districts for certain costs mandated by the stale. 
Statutory provisions establish procedures for making that 
reimbursement, including the creation of a State Mandates Claims 
Fund to pay the costs of mandates that do not exceed $1,000,000 
statewide and other procedures for claims whose statewide costs 
exceoo $1,000,000. 

This bill would provide that, if the Cormnission on Stale Mandates 
determines that the bill contains costs mandated by the stale, 
reimbursement for those costs shall be made pursuant to these 
statutory provisions. 

The people of the State of California do enact as follows: 

SECTION I. Section 1720 of the Labor Code is amended to read: 
1720. As used in this chapter, "public works" means: 
(a) Construction, alte:rnlion., demolition, or repair work done 

under contract and paid for in whole or io part out of public funds, 
except work done directly by any public utility company pursuant to 
order of the Public Utilities Commission or other public 8llthority. 
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For purposes of this subdivision, "construction" includes work 
perfonned during the design and preconstruction phases of 
construction including, but not limited to, inspection and land 
surveying wod:. 

(b) Work done fur irrigation, utilit)•, reclamation, and 
improvement districts, and other districts of this type. "Public work" 
shall not include the operation of tlm irrigation or drainage system 
of any irrigation or reclamation district., except as used in Section 1778 
relating to retaining wages. 

(c) Street, sewer, or other improvement work done under the 
direction and supervision or by the authority of any officer or public· 
body of the state, or of any political subdivision or district thereof, 
whether the political subdivision or district operates under a 
freeholder's charter or noL 

(d) The laying of carpet done under a building lease-maintenance 
contract and paid for out of pub !i.e fimds. 

(e) The laying of carpet in a public building done under contract 
and paid for in whole or part out of public fimds. 

(I) Public transportation demonstration projects authorized 
pursuant to Section 143 of the Streets and Highways Code. 

SEC. 2. Notwithstanding Section 17610 of the Government Code, 
if the Commission on State Mandates determines that this act 
contains costs mandated by the state, reimbursement to local 
agencies and school districts for those costs sbaii be made pursuant 
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of 
the Government Code. If the statewide cost of the claim fur 
reimbursement does not exceed one million dollars ($1,000,000). 
reimbursement shall be made from the State Mandates Claims Fund. 
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Allsembly Bill No.1646 

CHAPTER954 

An act to mnend Sections 1723, 1726, 1727, and 1773.1 of, to add 
Sections 1741 and 1743 to, to add and repeal Sections 1742 and 1742.1 
of, to repeal Sections 1730, 1731, 1732, 1733, and 1771.7 of, to repeal 
and amend Section 1775 of, and to repeal and add Section 1771.6 of, 
the Labor Code, relating to public works. 

[Approved by Governor Scptombcr 29, 2000. Filed 
with Seorctmy of Stnte September 30, 2000.) 

LEGISI.ATTVE COUNSEI.'S DIGEST 

AB 1646, Steinberg. Public works: payments. 
(1) Ex.isting Jaw regulating public works contracts requires the 

awarding body of a public works contract to withhold and retain from 
payments to the contractor all wages and penalties that have been 
forfeited pursunnt to the contract or ex.isting law. The awarding body 
is required to transfer all wages and penalties retained, to the Labor 
Commissioner for disbursement pursuant to specified provisions 
whenever a contractor fails to bring a suit against the awarding body 
for recovery of wages and penalties withheld within 90 days after the 
completion of the contract and formal acceptance of the job. 

This bill would require the awarding body to report promptly any 
suspected violations of the laws regulating public works contracts to 
the Labor Commission and to retain all amounts required to satisfy 
any civil wage and penalty assessment issued by the Labor 
Commissioner. . 

(2) Ex.isting Jaw authorizes the contractor to bring suit for the 
limited purpose of recovery of the penalties or forfeitures withheld. 
Ex.isting law permits the Division of Labor Standards Enforcement 
to intervene in a contractor's suit for recovery of amounts withheld, 
provides for the deposit of wages for workers who cannot be located 
into the Industrial Relations Unpaid Wages Fund, and provides for 
the deposit of penalties into the General Fund. Existing law, until 
January I, 2003, requires a contractor to withhold moneys due a 
subcontractor in an amount sufficient to pay the wages that are the 
subject of a claina filed witb the Division of Labor Standards 
Enforcement, as directed by the division, if the body awarding the 
public works contract has not withheld sufficient moneys to pay the 
wage clainas. Ex.isting Jaw requires the contractor to pay those 
moneys to the subcontractor after receipt of notification that the 
claim has been resolved, or to pay those moneys to tl1e awarding 
body, under specified circumstances. 
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Thill bill would repeal these provisions and instead would require 
the Labor Commissioner to issue a civil wage and penalty assessment 
to the contractor or subcontractor or both if the Labor Commissioner 
determines after investigation that there has been a violation of the 
laws regulating public works contracts. The bill would penni! an 
affected contractor or subcontractor to obtain review of n civil wage 
and penalty !lllsessment by . transmitting a written request for a 
bearing to the office of the Labor Commissioner that appears on the 
assessment within 60 days after service of the assessment and would 
require an impartial bearing officer, until January I, 2005, and then 
an administrative law judge appointed by the Director of Industrial 
Relations to commence a bearing within 90 days of receipt of the 
request. The bill would permit an affected contractor or 
subcontractor to obtain review of the decision of the director, until 
January l, 2005, and then an administrative law judge by filing a 
petition for a writ of mandate to the superior court within 45 days 
after service of the decillion. The bill would provide for liquidated 
damages in an amount equal to the amount of unpaid wages, as 
specified. The bill would also authorize informal settlement 
meetings. 

The bill would provide that the contractor and subcontractor are 
jointly and severolly liable for all amounts due pursuant to a final 
order or a judgment on that final order, but would require the Labor 
Commissioner to collect amounts due from the subcontractor before 
pursuing the claim against the contractor. The bill would require that 
the wage cl!rim be satisfied from the amounts collected prior to those 
amounts being applied . to penalties and that the money be prorated 
among all workers if an insufficient amount is recovered to pay each 
worker in full. The bill would require wages for workers who cannot 
be located to be ·placed in the Industrial Relations Unpaid Wage 
Fund, a continuously appropriated fund, and penalties to be paid into 
the General Fund. 

(3) Existing Jaw requires any political subdivision that enforces 
the laws regulating public works contracts lllld any court collecting 
fines or penalties that result from enforcement actions by political 
subdivisions to deposit penalties or forfeitures withheld from any 
contract payment in the General Fund of the political subdivision. 
Existing law authorizes a contractor to appeal an enforcement action 
by a politics! subdivision to the Director of Industrial Relations. 

The bill would repeal and recast this provision to apply to any 
awarding body that enforces the laws regulating public works 
contracts in accordance with specified provisions of existing law. The 
bill would require such an awarding body to provide written notice 
of the withholding of contract payments to the contractor and 
subcontractor, as specified. The withholding of contract payments 
would be reviewable in the same manner as a civil penalty order of 
the Labor Commissioner. 
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( 4) Existing law provides that per diem wages shall be deemed to 
include employer payments for health and welfare, pension, 
vacation, travel, and subsistence pay, apprenticeship or other 
trammg programs, and similar purposes. Existing law requires the 
rcpresentntive of any craft, classification, or type of worker needed 
to execute a public works contract entered into witl1 the state to file 
with the Deoartment of Industrial Relations, fully executed copies of 
the collecti~e barguining agreements for the particular craft, 
classification, or type of work involved for the purposes of 
determining the per diem wages. 

This bill would specify the employer contributions, costs, and 
payments that employer payments may include and would provide 
that employer payments not required to be provided by state or 
federal law are a credit against the obligation to pay the general 
prevailing rate of wages. However, credits for employer payments 
would not reduce the obligation to pay the hourly straight time or 
overtime wages found to be prevailing. This bill would expand the 
requirement that copies of collective bargaining agreements be filed 
with the Department of Industrial Relations to apply to 
representatives of any craft, classification, or type of worker needed 
to execute a public works contract entered into with a public entity 
otl1er than the stnte. The bill would revise the filing requirements to 
permit, if the collective bargaining agreement has not been 
formalized, the temporary filing of a typescript of the finnl draft 
accompanied by a statement under penalty of petjury as to its 
effective date. Because this bill would impose additional duties on 
local agency employers, expand the scope of the existing crime of 

. perjury, and provide that a violation of these provisions is a 
misdemeanor, this bill would impose a state-mandated local 
program. 

(5) This bill provides that it would become operative on July 1, 
2001. 

(6) The California Constitution requires the state to reimburse 
local agencies and school districts for certain costs mandated by the 
state. Statutory proVISIOns establish procedures for malcing that 
reimbursement, including the creation of a State Mandates Claims 
Fund to pay the costs of mandates that do not exceed $1,000,000 
stntewide and other procedures for claims whose statewide coStS 
exceed $1 , 000,000. 

This bill would provide that with regard to cenain mandates no 
reimbursement is required by this net for a specified reason. 

With regard to any other mandates, this bill would provide that, if 
the Commission on State Mandates determines that the bill contains 
costs so mandated by the state, reimbursement for those costs shall 
be made pursuant to the statutory provisions noted above. 
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The people of the Stale ofCa/ifomia do enact as follows: 

SECTION I. The Legislature declares that its intent in adopting 
this act is to provide contractors and subcontractors with a prompt 
administrative hearing in the event that the contractor or 
subcontractor is alleged by the Labor Commissioner or an awarding 
body to have violated Labor Code provisions governing the 
obligations of contractors and subcontractors on public works 
projects, and to provide that the exclusive method for review of the 
decision after the administrative bearing is by petition for writ of 
mandate under Section 1094.5 of the Code of Civil Procedure. It is not 
the intent of this act to preclude remedies otherwise authorized by 
law to remedy violations of this chapter. 

SEC. 2. Section 1723 of the Labor Code is amended to read: 
1723. "Worker" includes laborer, worker, or mechanic. 
SEC. 3. Section 1726 of the Labor Code is amended to read: 
1726. The body awarding the contract for public work shall take 

cognizance of violations of the provisions of this chapter committed 
in the course of the execution of the contract, and shall promptly 
report any suspected violations to the Labor Commissioner. 

If the awarding body determines as a result of its own investigation 
that there has been a violation of this chapter and withholds contract 
payments, the procedures in Section 1771.6 shall be followed. 

SEC. 4. Section 1727 of the Labor Code is amended to read: 
1727. (a) Before malcing payments to tbe contractor of money 

due under a contract for public work, the awarding body shall 
withhold and retain therefrom all amounts required to satisfy any 
civil wage and penalty assessment issued by the Labor Commissioner 
under this chapter. The amounts required to satisfY a civil wage and 
penalty assessment shall not be ,disbursed by the awarding body until 
receipt of a final order that is no longer subject to judicial review. 

(b) If the awarding body has not retained sufficient money under 
the contract to satisfy a civil wage and penalty assessment based on 
a subcontractor's violations, the contractor shall, upon the request of 
the Labor Commissioner, withhold sufficient money due the 
subcontractor under the contract to satisfY the assessment and 
transfer· the money to the awarding body. These amounts shall not be 
disbursed by the awarding body until receipt of a final order that is 
no longer subject to judicial review. 

SEC. 5. Section 1730 of the Labor Code is repealed. 
SEC. 6. Section 1731 of the Labor Code is repealed. 
SEC. 7. Section 1732 of the Labor Code is repealed. 
SEC. 8. Section 1733 of the Labor Code is repealed. 
SEC. 9. Section 1741 is added to the Labor Code, to read: 
1741. If the Labor Commissioner or bis or her designee 

determines after an investigation that there bas been a violation of 
this chapter, the Labor Commissioner shall with reasonable 
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prompmess issue a civil wage and penalty assessment to the 
contractor or subcontractor or both. The assessment shall be in 
writing and shall describe the nature of the violation and the nmount 
of wages, penalties, and forfeitmes due and shall include the basis for 
the assessment. The assessment shall be served not later than 180 days 
after the filing of a valid notice of completion in the office of the 
county recorder in each county in which the public work or some 
part thereof was performed, or not later than 180 days after 
acceptance of the public work, whichever occurs last. However, if the 
assessment is served after the expiration of this 180-day period, but 
before the expiration of an additional 180 days, and the awarding 
body has not yet made full payment to the contractor, the assessment 
is valid up to the nmount of the funds retained. Service of the 
assessment shall be completed pursuant to Section I 013 of the Code 
of Civil Procedure by first-class and certified mail to the contractor, 
subcontractor, and awarding body. The assessment shall advise the 
contractor and subcontractor of the procedure for obtaining review 
of the assessment. The Labor Coinmissioner shall, to the extent 
practicable, ascertain the identity of any bonding company issuing a 
bond that secures the payment of wages covered by the assessment 
and any surety on a bond, and shall serve a copy of the assessment by 
certified mail to the bonding company or surety at the same time 
service is made to the contractor. subcontractor, and awarding body. 
However, no bonding company. or surety shall be relieved of its 
responsibilities because it fuiled to receive notice from the Labor 
Commissioner. 

SEC. I 0. Section 1742 is added to the Labor Code, to read: 
1742. (a) An affected contractor or subcontractor may obtain 

review of a civil wage and penalty assessment under this chapter by 
transmitting a written request to the office· o:f the Labor 
Commissioner that appears on the assessment within 60 days a:fter 
service of the assessment. If no hearing is requested within 60 days 
after service of the assessment, the assessment shall become final. 

(b) Upon receipt of a timely request, a hearing shall be 
commenced within 90 days before the director, who shall appoint an 
impartial hearing officer possessing the qualifications of an 
administrative law judge pursuant to subdivision (b) of Section 11502 
of the Government Code. The appointed bearing officer shall be an 
employee of the department, but shall not be an employee of the 
Division of Labor Standards Enforcement. The contractor or 
subcontractor shall be provided' an opportunity to review evidence 
to be utilized by the Labor Commissioner at the hearing within 20 
days of the receipt of the written request for a hearing. Any evidence 
obt.aioed by the Labor Commissioner subsequent to the 20-day cutoff 
shall be promptly disclosed to the contractor or subcontractor. 

The contractor or subcontractor shall have the burden of proving 
that the basis for the civil wage and penalty assessment is incorrect. 
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The assessment shall be sufficiently detailed to provide fair notice to 
the contractor or subcontractor of the issues at the hearing. 

Within 45 days of the conclusion of the hearing, the director shall 
issue a written decision affirming, rnodizying, or dismissing the 
assessment. The decision of the director shall consist of a notice of 
findings, findings, and an order. This decision shall be served on all 
parties and the awarding body pursuant to Section 1013 of the Code 
of Civil Procedure by first-class mail at the last known address of the 
party on :fJ!c with the Labor Commissioner. Within 15 days of the 
issuance of the decision, the director may reconstoer or modify the 
,decision to correct an error, except that a clerical error may be 
corrected at any time. 

The director shall adopt regulations setting forth procedures for 
hearings under this subdivision. 

(c) .AIJ affected contractor or subcontractor may obtain review of 
the decision of the director by filing a petition for a writ of mandate 
to the appropriate superior court pursuant to Section 1094.5 of the 
Code of Civil Procedure within 45 davs after service of the decision. 
If no petition for writ of mandate is rued within 45 days after service 
of the decision, the order shall become final. If it is claimed in a 
petition for writ of mandate that the findings are not supported by . 
the evidence, abuse of discretion is established if the court 
determines that the findings are not supported by substantial 
evidence in the light ofthe whole record. 

(d) A certified copy of a fmal order may be ftled by the Labor 
Commissioner in the office of the clerk of the superior court in any 
county in which the affected contractor or subcontractor has 
property or has or had a place of business. The clerk, immediately 
upon the filing, shall enter judgment for the stnte against the person 
assessed in the amount shown on the certified order. . 

(e) A judgment entered pursuant to this section shall bear the 
same rate of interest and shall have the same effect as other 
judgments an"d shall be given the same preference allowed by law on 
other judgments rendered for claim!; for taxes. The clerk shall not 
charge for the service performed by him or her pursuant to this 
section. 

(f) An awarding body that has withheld funda in response to a civil 
wage and penalty assessment under this chapter shall, upon receipt 
of a certified copy of a final order that is no longer subject to judicial 
review, promptly transmit the withheld funds, up to the amount of 
the certified order, to the Labor Commissioner. 

(g) This· section shall provide the exclusive method for review of 
n civil wage and penalty assessment by the Labor Commissioner 
under this chapter or the decision of an awarding body to withhold 
contract payments pursuant to Section 1771.5. 
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(b) This section shall remain in effect only until January !, 2005, 
and as of that date is repealed, unless a later enacted statute, that is 
enacted before January I, 2005, deletes or extends that date. 

SEC. 11. Section 1742 is added to the Labor Code, to read: 
I 742. (a) An affected contractor or subcontractor may obtain 

review of a civil wage and penalty assessment under this chapter by 
transmitting a written request to the office of the Labor 
Commissioner that appears on the assessment within 60 days after 
service of the assessment. If no bearing is requested within 60 days 
after service of the assessment, the assessment shall become final. 

(b) (!) Upon receipt of a timely request, a hearing shall be 
commenced within 90 days before an administrative law judge 
appointed by the Director of Industrial Relations. The appointed 
hearing judge shall be an employee of the department, but shall not 
be an employee of the Division of Labor Standards Enforcement. The 
contractor or subcontractor shall be provided an opportunity to 
review evidence to be utilized by the Labor Commissioner at the 
hearing witllin 20 days of the receipt of the written request for a 
hearing. Any evidence obtained by the Labor Commissioner 
subsequent to the 20-day cutoff shall be promptly disclosed to the 
contractor or subcontractor. 

(2) The contractor or subcontractor shall have the burden of 
proving that the basis for the civil wage and penalty assessment is 
incorrecl The assessment shall be sufficiently detailed to provide fair 
notice to the contractor or subcontractor of the issues at the hearing. 

(3) Within 45 days of the conclusion of the bearing, the 
administrative law judge shall issue a written decision affimaing, 
modifying, or dismissing the assessment. The decision of the 
administrative law judge aball consist of a notice of findings, findings, 
and an order. This decision shall be served on all parties and the 
awarding body pursuant to Section I 013 of the Code of Civil 
Procedure by first-class mail at the last known address of the party 
on file with the Labor Commissioner. Within 15 days of the issuance 
of the decision, the administrative law judge may reconsider or 
modifY the decision to correct an error, except that a clerical error 
may be corrected at any time. 

( 4) The Director of Industrial Relations shall adopt regulations 
setting forth procedures for hearings under this subdivision. 

(c) An affected contractor or subcontractor may obtain review of 
the decision of the administrative law judge by filing a petition for a 
writ of mandate to the appropriate superior ·court pursuant to Section 
I 094.5 of the Code of Civil Procedure within 45 days after service of 
the decision. If no petition for writ of mandate is filed within 45 days 
after service of the decision, the order shall become final. If it is 
claimed in a petition for writ of mandate that the findings are not 
supported by the evidence, abuse of discretion is established if the 
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court det=ines that the findings are not supported by substantial 
evidence in the light of the whole record. 

(d) A certified copy of a final order may be filed by the Labor 
Commissioner in the office of the clerk of the superior court in any 
county in which the affected contractor or subcontractor has 
property or has or had a place of business. The clerk., immediately 
upon the filing, shall emer judgment for the state against the person 
assessed in the amount shown on the certified order. 

(e) A judgment entered pursuant to this section shall bear the 
Satnl< rate of interest· and shall have the same effect as other 
judgments and shall be given the same preference allowed by law on 
other judgmenrs rendered for claims for taxes. The clerk shall not 
charge for the service performed by him or her pursuant to this 
section. 

(f) An awarding body that has withheld funds in response to a civil 
wage and penalty assessment under this chapter shall, upon receipt 
of a certified copy of a final order that is no longer subject to judicial 
review, promptly transmit the withheld funds, up to the amount of 
the certified order, to 1he Labor Commissioner. 

(g) This section shall provide the exclusive method for review of 
a civil wage and penalty assessment by the Labor Commissioner 
under this chapter or the decision of an awarding body to withhold 
contract payments pursuant to Section 1771.5. 

(h) This section shall become operative on January 1, 2005. 
SEC. 12. Section 1742.1 is added to the Labor Code, to read: 
1742.1. (a) After 60 days following the service of a civil wage and 

penalty assessment under Section 1741 or a notice of withholding 
under subdivision (a) of Section 1771.6, the affected contractor, 
subcontractor, and surety on a bond or bonds issued to secure the 
payment of wages covered by the assessment or notice shall be liable 
for liquidated damages in an amount equal to the wages, or portion 
thereof, that still remain unpaid. If the assessment or notice 
subsequently is overturned or modified after administrative or 
judicial review, liquidated damages shall be payable only on the 
wages found to be due and unpaid. If the contractor or subcontractor 
demonstrates to the satisfaction of the director that he or she had 
substantial grounds for believing the assessment or notice to be in 
error, the director shall waive payment of the liquidated damages. 
Any liquidated damages collected shall be distributed to the 
employee along with the unpaid wages. Section 203.5 shall not apply 
to claims for prevailing wages under this chapter. 

(b) The Labor Commissioner shall, upon receipt of a request from 
the affected contractor or subcontractor within 30 days following the 
service of a civil wage and penalty assessment under Section 1741, 
afford the contractor or subcontractor the opportunity to meet with 
the Labor Commissioner or his or her designee to attempt to settle 
a dispute regarding the assessment without the need for formal 
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proceedings. The awarding body shall, upon receipt of a request from 
the affected conttactor or subcontractor within 30 days following 1he 
service of a notice of withholding under subdivision (a) of Section 
1771.6, afford 1he conttactor or subcontractor 1he opportunity to 
meet with 1he designee of the awarding body to attempt to settle a 
dispute regarding the notice without 1he need for formal 
proceedings. The settlement meeting may be held in person or by 
telephone and shnll take place before the expiration of the 60-day 
period for seeking administrative review. No evidence of anything 
said or any admission made for 1he purpose of, in the course of, or 
pursuant to, the settlement meeting is admissible or subject to 
discovery in any administrative or civil proceeding. No writing 
prepared for the purpose of, in the course of, or pursuant to, the 
settlement meeting, other than a final settlement agreement, is 
admissible or subject to discovery in any administrative or civil 
proceeding. TI1e assessment or notice shall advise the contractor or 
subcontractor of the opportunity to request a settlement meeting. 

Thls section shall remain in effect only until .January 1, 2005, and 
as of that date is repealed, unless a later enacted statute, 1hat is 
enacted before January 1, 2005, deletes or extends that date. 

SEC. 13. Section 1742.1 is added to the Labor Code, to read: 
1742.1. (a) After 60 days following the service of a civil wage and 

penalty assessment under Section 1741 or a notice of withholding 
under subdivision (a) of Section 1771.6, the affected contractor, 
subcontractor, and surety on a bond or bonds issued to secure the 
payment of wages covered by the assessment or notice shall be liable 
for liquidated damages in an amount equal to 1he wages, or portion 
thereof, that still remain unpaid. If the assessment or notice 
subsequently is overturned or modified after administrative or 
judicial review, liquidated damages shall be payable only on the 
wages found to be due and unpaid. If the contractor or subcontractor 
demonstrates to the satisfaction of the administrative law judge that 
he or she had substantial grounds for believing the assessment or 
notice to be in error, the administrative law judge shall waive 
payment of the liquidated damages. Any liquidated damages 
collected shall be distributed to the employee along with the unpaid 
wages. Section 203.5 shall not apply to claims for prevailing wages 
under this chapter. 

(b) The Labor Commissioner shall, upon receipt of a request from 
tbe affected contractor or subcontractor within 30 days following the 
service of a civil wage and penalty· assessment under Section 1741, 
afford the contractor or subcontractor the opportunity to meet wi1h 
the Labor Commissioner or his or her designee to attempt to settle 
a dispute regarding the assessment wi1hout the need for formal 
proceedings. The awarding body shall, upon receipt of a request from 
1he affected contractor or subcontractor within 30 days following the 
service of a notice of withholding under subdivision (a) of Section 
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1771.6, afford the contractor or subcontractor the opportunity to 
meet with the designee of the awarding body to attempt to settle a 
dispute regarding the notiee without the need for formal 
proceedings. The settlement meeting may be held in person or by 
telephone and shall take place before the expiration of the 60-day 
period for seeking admirll51Iative review. No evidence of anything 
said or any admission made for the purpose of, in the course of, or 
pursuant to, the settlement meeting i.s admissible or subject to 
discovery in any admirllstrative or civil proceeding. No writing 
prepared for the purpose of, in the course of, or pursuant to, the 
settlement meeting, other than a final settlement agreement, is 
admissible or subject to discovery in any administrative or civil 
proceeding. The assessment or notice shall advise the contractor or 
subcontractor of the opportunity to request a settlement meeting. 

This section shall become operative on January 1, 2005. 
SEC. 14. Section 1743 is added to the Labor Code, to read: 
1743. (a) The contractor and subcontractor shall be jointly and 

severally liable for all amounts due pursuant to a final order under 
this chapter or a judgment thereon. The Labor Commissioner shah 
first exhaust all reasonable remedies to collect the amount due from 
the subcontractor before pursuing the claim against the contractor. 

(b) From the amount collected, the wage claim shall be satisfied 
prior to the mnount being applied to penalties. If insufficient money 
is recovered to pay each worker in full, the money shall be prorated 
among all workers. 

(c) Wages for workers who cannot be located shall be placed in 
tlle Industrial Relations Unpaid Wage Fund and held in trust for the 
workers pursuant to Section 96.7. Penalties shall be paid into the 
General Fund. 

(d) A final order 1Dlder this chapter or a judgment thereon shall. 
be binding, with respect to the amount found to be due, on a bonding 
company issuing a bond that secures the payment of wages and a 
surety on a bond. The limitations period of any action on a payment 
bond shall be tolled pending a final order that is no longer subject to 
judicial review. 

SEC. 15. Section 1771.6 of the Labor Code is repealed. 
SEC. 16. Section 1771.6 is added to the Labor Code, to read: 
1771.6. (a) Any awarding body that enforces this chapter in 

accordance with Section 1726 or 1771.5 shall provide notice of the 
withholding of contract payments to the contractor and 
subcontractor, if applicable. The notice shall be in writing and shall 
describe the nature of the violation and tbe amount of wages, 
penalties, and forfeitures withheld. Service of the notice shall be 
completed pursuant to Section 1013 of the Code of Civil Procedure 
by first-class and certified mail to the contractor and subcontractor, 
if applicable. The notice shall advise the contractor and 
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subcontractor, if applicable, of the procedure for obtaining review of 
the withholding of contract payments. 

The awarding body shall also serve a copy of the notice by certified 
mail to any bonding company issuing a bond that secures the 
payment of wages cov~-red by the notice and to any surety on a bond, 
if their identities are known to the awarding body. 

(b) The withholding of contract payments in accordance with 
Section 1726 or 1771.5 shall be reviewable under Section 1742 in the 
same manner as if the notice of the withholding was a civil penalty 
order of the Labor Commissioner under this chapter. If review is 
requested, the Labor Commissioner may intervene to represent the 
awarding body. 

(c) Pending a fmal order, or the expiration of ihe time period for 
seeking review of fue notice of the withholding, the awarding body 
shall not disburse any contract payments withheld. 

(d) From the amount recovered, the wage claim shall be satisfied 
prior to the amount being applied to penalties. If insufficient money 
is recovered to pay each worker in full, fue money shall be prorated 
among all workers. 

(e) Wages for workers who cannot he located shall be placed in 
the Industrial Relations Unpaid Wage Fund and held in trust for the 
workers pursuant to Section 96.7. Penalties shall be paid into the 
General Fund of the awarding body that has enforced this chapter 
pursuant to Section 1771.5. 

SEC. 17. Section 1771.7 of the Labor Code is repealed. 
SEC. 18. Section 1773.1 of the Labor Code is amended to read: 
1773.1. (a) Per diem wages shall be deemed to include employer 

payments for health and welfare, pension, vacation, travel, 
subsistence, and apprenticeship or other training programs 
authorized by Section 3093, so long as the cost of training is reasonably 
related to the amount of the contributions, and similar purposes, 
when the term "per diem wages" is used in this chapter or in any 
other statute applicable to public works. 

(b) Employer payments include all of the following: 
(1) The rate of contribution irrevocably made by fue employer to 

a trustee or third person punmant to a plan, fund, or program. 
(2) The rate of actual costs to the employer reasonably anticipated 

in providing benefits to workers pursuant to an enforceable 
commitment to carry out a financially responsible plan or program 
communicated in writing to the workers affected. 

(3) Payments to the California Apprenticeship Council pursuant 
to Section 1777.5. 

(c) Employer payments are a credit against the obligation to pay 
fue general prevailing rate of per diem wages. However, no credit 
shall be granted for benefits required to be provided by other state 
or federal law. Credits for employer payments also shall not reduce 
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the obligation to pay the hourly straight time or ovenime wages 
fmmd to be prevailing. 

(d) The credit for employer payments shall be computed on an 
annualized basis where the employer seeks credit for employer 
payments that are higher for public works projects than for private 
construction performed by the same employer, except where one or 
more of the following occur: 

(1) The employer has an enforceable obligation to make the 
higher mte of payments on future private construction performed by 
the employer. 

(2) The higher rate of payments is required by a project labor 
agreement. 

(3) The payments are made to the California Apprenticeship 
Council pursuant to Section 1777.5. 

(4) The director determines that annualization would not serve 
the purposes of this chapter. 

(e) For the purpose of determining those per diem wages for 
contracts, the representative of any craft, classification, or type of 
worker needed to execute contracts shall file with the Department 
of Industrial Relations fully executed copies of the collective 
bargaining agreements for the particular craft, classification, or type 
of work involved. The collective bargaining agreements shall be filed 
after their execution and thereafter may be taken into consideration 
pursuant to Section 1773 whenever filed 30 days prior to the call for 
bids. If the collective bargaining agreement has not been formalized, 
a typescript of 1be final draft may be filed temporarily, accompanied 
by a statement under penalty ofpeljury as to its effective date. 

Where a copy of 1be collective bargaining agreement has 
previously been filed, fully executed copies of all modifications and 
extensions of the agreement that affect per diem wages or holidays 
shall be filed. 

The failure to comply with filing requirements of this subdivision 
shall not be grmmds for setting aside a prevailing wage 
determination if the information talten into consideration is correct. 

SEC. 19. Section 1775 of the Labor Code, as amended by Section 
1 of Chapter 757 of the Statutes of 1997, is repealed. 

SEC. 20. Section 1775 of the Labor Code, as added by Section 2 
of Chapter 757 offue Statutes of 1997, is1amended to read: 

1775. (a) The contractor and any subcontractor. under him or 
her shall, as a penalty to the state or political subdivision on whose 
behalf the contract is made or awarded, forfeit not more . than fifty 
dollars ($50) for each calendar day, or portion 1bereof, for each 
worker paid less than the prevailing wage rates as determined by the 
director for the work or craft in which the worker is employed for any 
public work done under the contract by him or her or, except as 
provided in subdivision (b), by any subcontractor under him or her. 
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The amount of this penalty shnll be determined by the Labor 
Corrunissionerbased on consideration of both of the following: 

(1) Whether the failure of the contractor or subcontractor to pay 
the correct rate of per diem wages was a good faiili mis1.ake and, if 
so, the error was promptly and voluntarily corrected upon being 
brought to the attention of the contractor or subcontractor. 

(2) Whether the contractor or subcontmctor has a prior record of 
failing to meet its prevailing wage obligations. 

The deteonination of ilie Labor Commissioner as to the amount of 
the penalty shall be reviewable only for abuse of discretion. The 
difference between the prevailing wage rates and the amount paid 
to each worker for each calendar day or portion thereof for which 
each worker was paid less than the prevailing wage rate shall be paid 
to each worker by the contractor or subcontractor, and the body 
awarding the contract shall cause to be inserted in the contract a 
stipulation that this section will be complied with. 

(b) If a worker employed by n subcontractor on a public works 
project is not paid the general prevailing . per diem wages by the 
subcontractor, the prime contractor of the project is not liable for any 
penalties under subdivision (a) unless the prime contractor had 
knowledge of that failure of the subcontractor to pay the specified 
prevailing rate of wages to those workers or unless the prime 
contractor fails to comply with all of the follov..J.ng requirements: 

(1) The contract executed between the contractor and the 
subcontmctor for the performance of work on the public works 
project shall include a copy of the provisions of Sections I 771, 1775, 
1776, 1777.5,1813, and 1815. 

(2) The contractor shall monitor the payment of the specified 
general prevailing rate of per diem wages by the subcontractor to the 
employees, by periodic review of the certified payroll records of the 
subcontractor. 

(3) Upon becoming aware of the failure of the subcontractor to 
pay his or her workers the specified prevailing rate of wages, the 
contractor shall diligently take corrective action to halt or rectifY the 
failure, including, but not limited to, retaining sufficient funds due 
the subcontractor for work perfonned on the public works project. 

(4) Prior to malting final payment to the subcontractor for work 
performed on the public works project, the contractor shall obtain an 
affidavit signed under penalty of peJjury from the subcontractor that 
the subcontractor has paid the specified general prevailing rate of 
per diem wages to his· or her employees on the public works project 
and any amounts due pursuant to Section 1813. 

(c) The Division of Labor Stnndards Enforcement shall notify the 
contractor on a public works project within 15 days of the receipt by 
the Division of Labor Standards Enforcement of a complaint of the 
failure of a subcontractor on that public works project to pay workers 
the general prevailing rate of per diem wages. 
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SEC. 21. This act shall become operative on July l, 200 I. 
SEC. 22. No reimbursement is required by this net pursuant to 

Section 6 of Article XIII B of the California Constitution for certain 
costs that may be incurred by a local agency or school disnicl because 
in that regard this act creates a new crime or infraction, eliminates 
a crime or infraction, or changes the penalty for a crime or infraction, 
within the meaning of Section 17556 of the Government Code, or 
changes the defmition of a crime within the meaning of Section 6 of 
Article XIli B of the California Constitution. 

However, notwithstanding Section 17610 of the Government 
Code, if the Commission on State Mandates determines that this act 
contains other costs mandated by the state, reimbursement to local 
agencies and school districts for those costs shall be made pursuant 
to Part 7 (co=encing with Section 17500) of Division 4 of Title 2 of 
the Government Code. If the statewide cost of the claim for 
reimbursement does not exceed one million dollars ($1 ,000,000), 
reimbursement shall be made from the State Mandates Claims Fund. 
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Senate .Bill No. 975 

CHAPTER 938 

An act to amend Section 63036 of the Government Code, and to 
amend Section 1720 of the Labor Code, relating to the Califomia 
iufr-dstruchrre and economic development b;:mk. 

[Approved by Governor Octobcr 14,2001. Filed 
with Secretary of Stale October 14, 2001.] 

LEGISLATIVE CO\Jl\'SEL 'S DIGEST 

SB 975, Alarcon. California Infrastructure and Economic 
Development Bank. 

Existing law, tl1e Bergeson-Peace hlfrastructure and Economic 
Development Bank Act, establishes the California lnfrastmcture and 
Economic Development Bank in the Trade and Commerce Agency. The 
act requires public works financed by the bank to comply with certain 
lav.>s applicable to payment of prevailing wages on public works. 

This bill would require any of1hose public works financed 1hrougb the 
use of industrial development bonds under the California Industrial 
Development Financing Act to comply with those laws relating to 
payment of prevailing wages. 

Existing law generally defines "public works" to include 
construction, alteration, demolition, or repair work done under contract 
and paid for in whole or in part out of public funds. 

This bill would i:edefine "public works" to include installation and 
provide that "paid for in ·whole or in part with public funds" means 
certain payments, transfers, credits, reductions, waivers, and 
performances of worlc, but does not include the construction or 
rehabilitation of affordable housing units for low- or moderate-income 
persons, as specified_ 

This bill would provide that certain private residential housing 
projects and development projects built on private property are not 
subject to the prevailing wage, hour, and discrimination lav.>s that govern 
employment on public works projects. 

This hill would also make teclmkal, nonsuhstantive changes. 

The people of the State of California do enact os follows: 

SECTION 1. Section 63036 of the Government Code 1s amended to 
read: 
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63036. lt is the intent of the Legislature that the activities of the bank 
be fully coordinated with any fu1ure legislative plan involving growth 
management strategies designed to protect California's land resource, 
and ensure its preservation and use it in ways which are economically 
and socially desirable. Further, all public works financed pursuant to this 
division, including those projects financed through the use of industrial 
development bonds under Title 10 (commencing with Section 91500), 
shall comply with Chapter 1 (commencing with Section 1720) of Part 
7 of Division 2 of the Labor Code. 

SEC. 2. Section 1720 of the Labor Code is amended to read: 
1720. (a) As used in this chapter, "public works" means: 
(1) Construction, alteration, demolition, installation, or repair work 

done under contract and paid for in whole or in part ont of public funds, 
except work done direc1ly by any public utility company pursuant to 
order of the Public Utilities Commission or other public authority. For 
purposes of this parngrapb., "construction" includes work performed 
during the design and preconstruction phases of construction including, 
but not limited to, inspection and land surveying worl:.. 

(2) Work done for irrigation, utility, reclamation, and improvement 
districts, and other districts of this type. "Public work" shall not include 
the operation of the irrigation or drainage system of any irrigation or 
reclamation district, except as used in Section 1778 relating to retaining 
wages. 

(3) Street, sewer, or other improvement work done under the 
direction and supervision or by the authority of any officer or public 
body of the state, or of any political subdivision or district thereof, 
whether the political subdivision or district opernl.es under a freeholder's 
charter or not. 

(4) The laying of carpet done under a building lease-maintenance 
contract and paid for out of public funds. 

(5) The laying of carpet in a public building done under contract and 
paid for in whole or part out of public funds. 

( 6) Public transportation dernonstiati.on projects authorized pursuant 
to Section 143 of the Streets and Highways Code. 

(b) For purposes of this section, "paid for in whole or in part ont of 
public funds" means the payment of money or the equivalent of money 
by a state or political subdivision directly to or on behalf of the public 
works contractor, subcontractor, or developer, performance of 
construction work by the state or political subdivision in execution of the 
project, transfer of an asset of value for less than fair market price; fees, 
costs, rents, insurance or bond premiums, loliilS, interest rates, or other 
obligations that would normally be required in the execution of the 
contract, which are paid, reduced, charged at less than fair market value, 
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waived or forgiven; money to be repaid on a contingent basis; or credits 
applied against repayment obligations. 

(c) Notwithstanding subdivision (b): 
{1) Private residential projects· built on private property are not 

subject to fue requirements of fuis chapter if the projects are not built 
purnuant to an agreement with a state agency, redevelopment agency, or 
local public housing authority. 

(2) (A) If the state or a political subdivision requires a private 
developer to perform construction, alteration, demolition, installation, 
or repair work on a public work of improvement as a condition of 
regulatory approval of an ofuerwise private development project, and the 
state or polltical subdivision contnbutes no more money, or the 
equivalent of money, to the overall project than is required to perform 
this public improvement work, and fue state or political subdivision 
maintains no proprietary interest in the overall project, fuen only the 
public improvement work shall-thereby become subject to this chapter. 

(B) If the state or a political subdivision reimburses a private 
developer for costs tl1at would normally be borne by the public, or 
provides directly or indirectly a public subsidy to a private development 
project that is de minimis in fue context of the project, an otherwise 
pri.vate development project shall not thereby become subject to the 
requirements of fuis chapter. 

(3) The construction or rehabilitation of affordable housing units for 
low- or moderate-income persoru; pursuant to paragraph (5) or (7) of 
subdivision (e) of Section 33334.2 of the Healfu and Safety Code that 
me paid for solely with moneys from a Low and Moderate Income 
Housing Fund established pursuant to Section 333343 offue Health and 
Safety Code or that are paid for by a combination of private fimds and 
funds available pursuant to Section 33334.2 or 333343 of the Health and 
Safety Code does not constitute a project that is paid for in whole or in 
part out of public funds. 

(4) ''Paid for in whole orin partoni of public funds" shall not include 
tax credits provided pursuant to Section 17053.49 or 23649 of the 
Revenue and Taxation Code. 

(d) Notwithstanding any provision ofthis section to the contrary, fue 
following projects shall not, solely by reason of this section, be subject 
to the requirements of this chapter. 

(1) Qualified residential rental projects, as defined by Section 1 42 (d) 
of the Internal Revenue Code, financed in whole or in part through fue 
issuance of bonds that receive allocation of a portion of fue state ceiling 
pursuant to Chapter 11.8 of Division 1 (commencing wifu Section 
8369.80) of the Government Code on or before December 3 I, 2003. 
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(2) Single-family residential project.<: financed in whole or in part 
through the issuance of qualified mortgage revenue bonds or qualified 
veterans' mortgage bonds, as defined by Section 143 of the lntema\ 
Revenue Code, or with mortgage credit certificates under a Qualified 
Mortgage Credit Certificate Program, as defined by Section 25 of the 
lnternal Revenue Code, that receive allocation of a portion of the state 
ceiling pursuant to Chapter 1 L8 of Division 1 (commencing with 
Section 8869.80) of the Government Code on or before December 31, 
2003. 

(3) Low-income housing projects that are allocated federal or state 
low-income housing tax credits pursuant to Section 42 of the lntemal 
Revenue Code, Chapter 3.6 of Division 31 (commencing with Section 
50199.4) of the Health and Safety Code, or Sections 12206, 17058, or 
23610.5 of the Revenue and Taxation Code, on or before December 31, 
2003. 

(e) lf a statute, other tlillll this section, or an ordinance or regulation, 
other than an ordinance or regulation adopted pursuant to this section, 
applies tlris chapter to a project, the exclusions set forth in subdivision 
(d) shall not apply to that projecl 

(f) For pmposes of this section, references to the Internal Revenue 
Code shall mean the internal Revenue Code of 1986, as amended, and 
shall include the corresponding predecessor sections of the Internal 
Revenue Code of 1954, as amended. 
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Senate Bill No. 972 

CHAPTER 1048 

An act to amend Section 1720 of the Labor Code, relating to public 
works. 

[Approved by Governor Septembe~ 28, 2002. Filed 
with Secretary of State September 28, 2002.) 

LEGJSUJIVE COUNSEL'S DIGEST 

SB 972, Costa Public works: prevatling wages. 
Existing law defines a project as a "public wmk" if the project 

involves construction, alteration, demolition, installation, or repair wrnk 
tlmt is done under contract and paid for in whole or in part out of public 
funds, as specified. Existing law generally requires tlrnt not less thJm the 
general prevailing rate of per diem wa,oes, as specified, be paid to 
workers engaged in a public worlc, as defined, but excludes certain types 
ofhousing projects from these requirements. 

This bill would exclude from the requirements of public works and 
prevailing wage laws the construction, expansion, or rehabilitation of 
privately owned residential projects that are self-help housing projects, 
operated on a not-for-profit basis as housing for homeless persons, or 
that provide for housing assistance. 

This bill would specify that this provision and amendments made by 
a prior statute do not preempt local ordinances requiring the payment of 
prevailing wages on housing projects. 

This bill would also make technical, nonsubstantive changes. 

The people of the State of California dD enact as follows: 

SECTION 1. Section 1720 of the Labor Code is amended to read: 
1720. (a) As used in this chapter, "public works" means: · 
(1) Construction, alteration, demolition, installation, or repair work 

done under contract and paid for in whole or in part out of public funds, 
except work done directly by any public utility company pursuant to 
order of the Public Utilities Commission or other public authority. For 
purposes of this paragraph, "construction" includes work performed 
during the design and preconstruction phases of construction including, 
but not limited to, inspection and land surveying work 

(2) Work done for irrigation, utility, reclamation, and improvement 
districts, and otlter districts of this type. "Public work" does not include 
the operation of the irrigation or drainage system of any irrigation or 
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reclamation district, except as used in Section 1778 relating to retaining 
wages. 

(3) Street, sewer, or other improvement work done under the 
direction and supervision or by fhe authority of any officer or public 
body of tl!e state, or of any political subdivision or district thereof, 
v;1lether fhe political subdivision or district operates under a freeholder's 
charter or not 

( 4) The laying of carpet dune under a building !case-maintenance. 
contract and paid for out of public funds. 

(5) The laying of carpet in a public building done under contract and 
paid for in whole or in part out of public funds. 

(6) Public transportation demonstration projects autl!orized pursuant 
to Section 143 of the Streets and Highways Code. 

(b) For purposes of this section, "paid for in whole or in part out of 
public ftmds" means all of the following: 

(I) The payment of money or 1he equivalent of money by 1he state or 
political subdivision directly to or on behalf of 1he public works 
contractor, subcontractor, or developer. 

(2) Performance of construction work by the state or political 
subdivision in execution of the project 

(3) Trnru:fur by the state or political subdivision of an asset of value 
for less than fair market price. 

( 4) Fees, costs, rents, insurnnce or bond premiums, loans, interest 
rates, or other obligations that would normally be required in 1he 
execution of the contract, that are paid, reduced, charged at less 1han fuir 
maiket value, waived, or forgiven by the state or political subdivision. 

(5) Money loaned by the state or political subdivision that is to be 
repaid on a contingent basis. 

( 6) Credits that are applied by 1he slate or political subdivision against 
repayment obligations to the state or political subdivision. 

(c) Notwithstanding subdivision (b): 
(1) Private residential projects buill on private property are not 

subject to the requirements of this chapter unless the projects are built 
pursuant to an agreement with a state agency, redevelopment agency, or 
local public housing aulhority. 

(2) lfthe state or a political subdivision requires a private developer 
to perform construction, alteration, demolition, installation, or repair 
work on a public work of improvement as a condition of regulatory 
approval of an otherwise private development project, and the state or 
political subdivision contributes no more money, or the equivalent of 
money, to the overall project than. is requ.ired to perform this public 
improvement work, and the state or political subdivision maintains no 
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proprietary interest in tl1e overall project, tl1eo only fue public 
improvemeot work shaU fuereby become ~'llbject to fuis chapter. 

(3) lf the state or a political subdivision reimburses a private 
developer for costs that would normally be borne by the public, or 
provides directly or indirectly a public subsidy to a private development 
project that is de minimis in the context of the project, au otherwise 
private development project shall not thereby become su~ect to 1l1e 
requirements of this chapter. 

( 4) The construction or rehabilitation of affordable housing units for 
low- or moderate-income persons pursuant to paragraph (5) or (7) uf 
subdivision (e) of Section 33334.2 of the Healtl1 and Safety Code that 
are paid for solely with moneys from n Low and Moderate Income 
Housing Fund established pursuant to Section333343 of1lu: Heal1h and 
Snfety Code or that are paid for by a combination of private funds and 
funds available pursuant to Section33334.2 or 33334.3 of1he Healfu and 
Safety Code do not constitute a project that is paid for in whole or in part 
out of public funds. 

(5) "!'aid for in whole or in part out ofpnblic funds" does not include 
tax credits provided pursuant to Section 17053.49 or 23649 of the 
Revenue and Taxation Code. 

(6) Unless otl1erwise required by a public funding program, the 
construction or rehabilitation of privately owned residential projects is 
not subject to the requirements of this chapter if one or more of ilie 
following conditions are met: 

(A) TI1e project is a self-help housing project in which no fewer than 
500 hours of construction work associnted with the homes are to be 
performed by the homebuyers. 

(B) The project consists of rehabilitation or expansion work 
associated with a facility operated on a not-for-profit basis as temporary 
or transitional housing for homeless persons with a total project cost of 
less than twenty-five thousand dollars ($25,000). 

(C) Assistance is provided to a lmusehold as either mortgage 
assistance, downpayment assistance, or for fue rehabilitation of a 
single-faiDJ1y home. 

(D) The project consists of new construction, or expansion, or 
rehabilitation work associated wifu a facility developed by a nonprofit 
·organization to be operated on a not-for-profit basis to provide 
emergency or transitional shelter and ancillary services and assistance 
to homeless adults and children. The nonprofit orgnnization operating 
the project shall provide, at no profit, not less than 50 percent of the total 
project cost from nonpublic sources, excluding real property that is 
transf=d or leased. Total project cost includes the value of donated 
labor, materials, architectural, and engineering services. 
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(E) TI1e public participation :in t11e project that would otherw:iBe meet 
the criteria of subdivision (b) is public funding in the form of 
below-market interest rate loans for a project :in whlch occupancy of at 
least 40 percent ofthe units is restricted for at least 20 years, by deed or 
regulatory agreement, to individnals or families earning no more than 80 
percent of the area median income. 

(d) Notwithstanding any provision of this section to the contrary, the 
following projects shall not, solely b)' reason of this section, be subject 
to the reqni=ents of this chapter: 

(1) Qualified residential rental projects, as defined by Section 142 (d) 
of the Internal Revenue Code, financed in whole or in part through the 
issuance of bonds that receive allocation of a portion of fue state ceiling 
pursuant to Chapter 11.8 of Division 1 (commencing wit11 Section 
8869.80) of the Government Code on or before December 31, 2003. 

(2) Single-family residential projects financed in whole or in part 
through the issuance of qualified mortgage revenue bonds or qualified 
veterans' mortgage bonds, as defined by Section 143 of fue Internal 
Revenue Code, or wit1l mortgage credit certificates under a Quali.fied 
Mort,oage Credit Certificate Progran1, as defined by Section 25 of the 
Internal Revenue Code, 1hat receive allocation of a portion of the state 
ceiling pursuant to Chapter l 1.8 of Division I (commencing with 
Section 8869.80) of the Government Code on or before December 31, 
2003. 

(3) Low-income housing projects that are allocated federal or stale 
low-income housing tax credits pursuant to Section 42 of fue Internal 
Revenue Code, Chapter 3.6 of Division 31 (commencing wi1h Section 
50199.4) of the Health and Safety Code, or Section 12206, 17058, or 
23610.5 offue Revenue and Taxation Code, on or before December 31, 
2003. 

(e) If a statute, other 1han this section, or a regulation, other 1han a 
regulation adopted pursuant to this section, or an ordinance or a contract 
applies fuis chapter to a project, the exclusions set forfu in subdivision 
(d) do not apply to that project. 

(f) For pur.poses of this section, references to the Internal Revenue 
Code mean the Internal Revenue Code of 1986, as amended, and include 
the corresponding predecessor sections of the Internal Revenue Code of 
1954, as amended. 

(g) The amendments made to this section by eit11er Chapter 938 of1he 
Statutes of2001 or the act adding this subdivision shall not be construed 
to preempt local ordinances requiring the payment of prevailing wages 
on housing projects. 
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California Code of Regulations, Title 8, Section 16000. Definitions. 

Chapter 8. Office of the Director 
A Subchapter 3. Payment of Prevailing Wages upon Public Works 
W Article 1. Defmitions 

§16000. Definitiolll!. 

Page 1 of7 

The following terms are defined for genernl use in these regulations within Group 3, Payment of 
Prevailing Wages Upon Public Works and Group 4, Awarding Body Labor Compliance Programs: 

Area of Determination. The area of determining the prevailing wage is the "locality" and/or the "nearest 
labor market area" as determined by the Director. In determining the area, the mobility of each craft, 
classification and type of work will be considered. 

Awarding body. Any state or local government agency, department, board, commission, bureau, district, 
office, authority, political subdivision, regional district officer, employee, or agent awarding/letting a 
con1rnct/purchase order for public works. 

Bid. Any proposal submitted to an awarding body in competitive bidding for the construction, alteration, 
demolition, repair, maintenance, or improvement of any structure, building, road, property, or other e improvement of any kind. 

Certified. The affirmation of a person with the authority to so affirm, under the penalty of perjury that 
the records are originals or are full, true and correct copies of the original and depict truly, fully and 
correctly the craft or type of work performed, hours and days worked, and the amounts by category 
listed, disbursed by way of cash, check, or in whatever form or manner to each person by job 
classification and/or skill pursuant to a public works con1rnct. 

Chief ofDAS. Chief of Division of Apprenticeship Standards or a duly authorized representative. 

Chief ofDLSFJLabor Commissioner. Chief of the Division ofLabor Standards Enforcement or a duly 
authorized representative. 

Chief ofDLSR Chief of the Division of Labor Statistics and Research or a duly authorized · 
representative. 

Coverage. This means being subject to the requirements of Part 7, Chapter 1 of the Labor Code as a 
"public work." This includes all formal coverage determinations issued by the Director of Industrial 
Relations. 

DAS. Division of Apprenticeship Standards. 

Date of Notice or Call for Bids. The date the first notice inviting bids was published in a newspaper of 
general circulation or promulgated in a legally sufficient manner which results in a con1rnct being 
awarded with or without competitive bidding. This may also be referred to as the Bid Advertisement 
Date. 
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Days. Unless otherwise specified means calendar days. 

DLSE. The Division of Labor Standards Enforcement. 

DLSR. The Division of Labor Statistics and Research. 

Director. The Director of the Department oflndustrial Relations or his/her duly authorized 
representative. 

Duly Authorized Representative. An employee of the Department of Industrial Relations. 

Page 2 of7 

Effective Date. The date upon which the determinations of the Director go into effect. This date is ten 
days after the issue date of the determination. 

Employer Payments. Includes: 

(1) The rate of contribution irrevocably made by a contractor or subcontractor to a trustee or to a third 
person pursuant to a fund, plan, or program for the benefit of employees, their families and dependents, 
or retirees; 

. (2) The rate of costs to the contractor or subcontractor which may be reasonably anticipated in providing 
benefits to employees, their families and dependents or to retirees pursuant to an enforceable 
commitment or agreement to carry out a financially responsible plan or program which was 
communicated in writing to the workers affected; and 

(3) The rate of contribution irrevocably made by the contractor or subcontractor for apprenticeship or 
other training programs authorized by Section 3071 and/or 3093 of the Labor Code. 

Expiration Date. The date upon which the determinations of the Director are subject to change. 

General Prevailing Rate of Per Diem Wages. Includes: 

(1) The prevailing basic straight-time hourly rate of pay; and 

(2) The prevailing rate for holiday and overtime work; and 

(3) The prevailing rate of employer payments for any or all programs or benefits for employees, their 
families and dependents, and retirees which are of the types enumerated below: 

(A) medical and hospital care, prescription drugs, dental care, vision care, diagnostic services, and other 
health and welfare benef1ts; 

(B) retirement plan benefits; 

(C) vacations and holidays with pay, or cash payments in lieu thereof; 

(D) compensation for injuries or illnesses resulting from occupational activity; 

(E) life, accidental death and dismemberment, and disability or siclmess and accident insurance; 
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(F) supplemental unemployment benefits; 

-(G) thrift, security savings, supplemental trust, and beneficial trust funds otherwise designated, provided 
all of the money except that used for reasonable administrative expenses is returned to the employees; 

(H) occupational health and safety research, safety training, monitoring job hazards, and the like,as 
specified in the applicable collective bargaining agreement; 

(1) See definition of"EmployerPayments," (3). 

(J) other bonafide benefits for employees, their families and dependents, or retirees as the Director may 
determine; and 

(4) travel time and subsistence pay as provided for in Labor Code Section 1773.8. 

(b) The term "general prevailing rate of per diem wages" does not include any employer payments for: 

(I} Job related expenses other than travel time and subsistence pay; 

(2) Contract administration, operation of hiring halls, grievance processing, or similar purposes except 
for those amounts specifically earmarked and actually used for administration of those types of 
employee or retiree benefit plans enumerated above; 

& (3) Union, organizational, professional or other dues except as they may be included in and withheld 
• from the basic taxable hourly wage rate; 

( 4) Industry or trade promotion; 

(5) Political contributions or activities; 

(6) Any benefit for employees, their families and dependents, or retirees including any benefit 
enumerated above where the contractor or subcontractor is required by Federal, State, or local law to 
provide such benefit; or 

(7) Such other payments as the Director may determine to exclude. Interested Party. When used with 
reference. to a particular prevailing wage determination made by the Director, includes: 

(1) Any contractor or subcontractor, or any organization, association, or other representative of any 
contractor or subcontractor likely to bid on or to perform a contract for public work which is subject to 
the particular prevailing wage determinations, and/or 

(2) Any worker in the particular craft, classification, or type of work, who may be employed on a public 
work project subject to the particular prevailing wage determination, or any labor organization or other 
representative of such a person, including the recognized collective bargaining representative for the 
particular craft, classification, or type of work; and/or 

(3) Arly awarding body or association or other representative of awarding bodies concerned with the 
administration of a pubic works contract or proposed contract, which is subject to the particular 
prevailing wage determination. 

Helper. Any subjoumeyman classification traditionally used to assist a journeyman. Under no 
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circumstance may the Helper classification be used to replace statutorily required Apprentices. 

Identify or Give Notice of Identity. This means to state the name, job title, address and current telephone 
number of a person or entity. 

Interim Determination. Those determinations of the Director issued between the quarterly updates. 

Issue Date-Issuance. The date upon which copies of the determination of the Director are deposited in 
the mail. 

LCP. A labor compliance program initiated and enforced by an awarding body in accordance with these 
regulations. 

Locality. See Labor Code Section 1724. 

Maintenance. Includes: 

(1) Routine, recurring and usual work for the preservation, protection and keeping of any publicly 
owned or publicly operated facility (plant, building, structure, ground facility, utility system or any real 
property) for its intended purposes in a safe and continually usable condition for which it has been 
designed, improved, constructed, altered or repaired. 

(2) Carpentry, electrical, plumbing, glazing, [touchup painting,] and other craft work designed to 
preserve the publicly owned or publicly operated facility in a safe, efficient and conti.nuously.usable 
condition for which it was intended, including repairs, cleaning and other operations on machinery and 
other equipment permanently attached to the building or realty as fixtures. 

Exception: 1: Janitorial or custodial services of a routine, recurring or usual nature is excluded. 

Exception: 2: Protection of the sort provided by guards, watchmen, or other security forces is excluded. 

(3) Landscape maintenance. See Public Contract Code Section 21002. 

Exception: Landscape maintenance work by "sheltered workshops" is excluded. 

Mistake, Inadvertence, or Neglect. Mistake, inadvertence, or neglect in failing to pay the correct general 
rate of per diem wages means the lack of knowledge that any reasonable person would also be expected 
to have under the same or similar circumstances. 

Nearest labor market Area. The nearest geographical area from which workers of the crafts, 
classifications, and types to be used in the performance and execution of the public work can be drawn 
for employment upon such public work. 

Payroll Records. All time cards, cancelled checks, cash receipts, trust fund forms, books, documents, 
schedules, forms, reports, receipts or other evidences which reflect job assignments, work schedules by 
days and hours, and the disbursement by way of cash, check, o_r in whateve:r form or manner, of funds to 
a person(s) by job classification and/or skill pursuant to a pubhc works proJect. 

Person. Any individual [orlegal entity, including a] partnership, corporation, associ~tion, or any local, 
state, regional, national or international organization, public or private, or any. awardmg body, or any 
agent or officer thereof, authorized to act for or on behalf of any of the foregmng .. 
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e Political Subdivision. See Labor Code Section 1721. 

Predetermined Changes. Defirute changes to the basic hourly wage rate, overtime, holiday pay rates, and 
employer payments which are !mown and enumerated in the applicable collective bargaining agreement 
at the time of the bid advertisement date and which are referenced in the general prevailing rate of per 
diem wages as defined in Section 16000 of these regulations. Contractors are obligated to pay up to the 
amount that was predetermined if these changes are modified prior to their effective date. Predetermined 
changes which are rescinded prior to their effective date shall not be enforced. 

Prevailing Rate. Includes: 

(1) The basic hourly rate being paid to a majority of workers engaged in the particular craft, 
classification or type of work within the locality and in the nearest labor market area, if a majority of 
such workers is paid at a single rate; if there is no single rate being paid to a majority, then the single 
rate (modal rate) being paid to the greater number of workers is prevailing. If there is no modal rate, 
then an alternate rate will be established by considering the appropriate collective bargaining 
agreements, Federal rates or other data such as wage survey data, including the nearest labor market 
area, or expanded survey as provided in Article 4 of these regulations; 

(2) Other employer payments as defined in Section 16000 of these regulations and as included as part of 
the total hourly wage rate, from which the prevailing basic hourly wage rate was derived. In the event 
the total hourly wage rate does not include any employer payments, then the Director may establish a 

· prevailing employer payment rate by the same procedure outlined in subsection (1) above. e (3) The rate for holiday or overtime work shall be those rates specified in the collective bargaining 
agreement when the basic hourly rate is based on a collective bargairung agreement rate. In the event the 
basic hourly rate is not based on a collective bargairung agreement, holidays and overtime (if any) 
included with the prevailing basic hourly rate of pay shall be prevailing. Public Entity. For the purpose 
of processing requests for inspection of payroll records or furnishing certified copies thereof, "public 
entity" includes: the body awarding the contracts; the Division of Apprenticeship Standards (DAS), or 
the Division of Labor Standards Enforcement (DLSE). 

Public Funds. Includes state, local and/or federal monies. 

Note: Public funds do not include money loaned to a private entity where work is to be performed under 
private contract, and where no portion of the work is supervised, owned, utilized, or managed by an 
awarding body. 

Public Works. See Sections 1720, 1720.2, 1720.3, and 1771 of the Labor Code. 

Service upon a Contractor or Subcontractor. This is the process defined in Title 8, California Code of 
Regulations, (CCR) Section 1680l(a)(2)(A) 

Serve upon the Labor Commissioner. Delivery of all documents including legal process to the 
Headquarters of the Labor Commissioner. 

Sheltered workshop. A nonprofit orgaruzation licensed by the Chief ofDLSE employing mentally 
and/or physically handicapped workers. 

Wage Survey. An investigation conducted pursuant to Labor Code Sections 1773 and/or 1773.4 to 
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determine the general prevailing rate of per diem wages for the crafts/classifications in the county(ies) 
for which the survey questionnaire was designed. 

Willful. See Labor Code Section 1777.1 (d). 

Worker. See Labor Code Sections 1723 and 1772. 

NOTE: Authority cited: Section 1773.5, Labor Code. Reference: Sections 1191.5, 1720, 1720.2, 1720.3, 
1721, 1722, 1722.1, 1723, 1724, 1770, 1771, 1772, 1773.5, 1776, 2750.5, 3071 and 3093, Labor Code; 
and Section 21002, Public Contract Code. 

IDSTORY 

l. Repealer of group 3 (articles 1-3, sections 16000-16004,16100-16101 and 16200-16205) and new 
group 3 (articles 1-4, sections 16000-16013, 16100-16109, 16200-16206 and 16300-16305) filed 1-3-77 
as an emergency; effective upon filing (Register 77, No 2). For prior history, see Register 56, No. 8. 

2. New group 3 (sections 16000-16014, 16100-16109, 16200-16207.9) filed 2-8-78; effective thirtieth 
day thereafter (Register 78, No. 6). 

3. Renumbering and amendment offormer sections 16000-16006 and 16008-16019 to section 16000; 
renumbering and amendment offormer section 16100 to section 16002; renumbering and amendment of 
former section 16101 to section 16203; renumbering and amendment of former sections 16102-16105 to 
section 16200; renumbering and amendment of former section 16106 to section 16206; renumbering and 
amendment of former sections 16107(a), (b) and (c) to sections 16201, 16202 and 16205; renumbering 
and amendment offormer section 16108 to section 16204; renumbering and amendment of former 
section 16200 to section 16300; renumbering and amendment of former sections 16007, 16201, 16202, 
16204 and 16206 to section 16302; renumbering and amendment of former section 16207 to section 
16303; renumbering and amendment of former sections 16207.2 and 16207.3 to section 16304; 
renumbering and amendment offormer section 16207.5 to section 16100; renumbering and amendment 
offormer section 16207.7 to section 16301; renumbering and amendment of former sections 16207.10-
16207.14 to section 16400; renumbering and amendment of former sections 16207.15 and 16207.16 to 
section 16401; renumbering and amendment offormer section 16207.17 to section 16402; renumbering 
and amendment of former section 16207.18 to section 16403; renumbering and amendment of former 
section 16207.19 to section 16500; repealer offormer sections 16100.1, 16109, 16203, 16205, 16207.1, 
16207.4, 16207.6 and 16207.8; and new sections 16001, 16101 and 16102 filed 2-11-86; effective 
thirtieth day thereafter (Register 86, No. 7). For prior history, see Registers 82, No. 51; 80, No. 6; 79, 
No. 19; 72, No. 23 and 72, No. 13. 

4. Amendment filed 2-20-92; operative 3-23-92 (Register 92, No. 13). 

5. Repealer of definition of "Predetermined Changes" filed 12-27-96; operative 1-26-97 (Register 96, 
No. 52). 

6. Amendment of definition of "Prevailing Rate" filed 12-2 7 -96; operative 1-26-97 (Register 96, No. 

52). 

7. Change without regulatory effect restoring deftnition of "Prede~ermined Changes" and repealing 
amendments to definition of"Prevailing Rate" filed 2-19-99 (Reg1ster 99, No.8). Pursuant to 
Sacramento Superior Court Order Issued 6-4-97 in Case 97CS 004 71 the amendments filed 12-27-96 
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-and effective 1-27-97 were invalidated and the prior regulations were reinstated. 

~bo Back to Article 1 Table of Contents 

The above information is provided free of charge by the Department of Industrial 
Relations from its web site at www.dir.ca.aov. 
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Director. The Director of the Depamnem of Industrial Relations or his/ 
her duly authorized representative. 

Duly Authorized Representative. An employee of the Department of 
Industrial Relations. 

Effective Date. The date upon which the determinations of the Direc
tor go into effecL This date is ten days after the issue date of the determi
nation. 

Employer Payments. Includes: 
(I) Th.e rate of contribution irrevocably made by a contractor or sub

contractor to a trustee or to a third person pursuant to a fund. plan, or pro
gram for the benefit of employees, their families and dependents, or retir
ees; 

(2) The rate of costs to the contractor or subcontractor which may be 
reasonably anticipated in providing benefits to employees, their families 
and dependents or to retirees pursuant to an enforceable commitment or 
agreement to carry out a financially responsible plan or program which 
was communicated in writing to the workers affected; and 

(3) The rate of contribution irrevocably made by the contractor or sub
contractor for apprenticeship or other training programs authorized by 
Section 307 J and/or 3093 of the Labor Code. 

Expiration Date. The date upon which the determinations of the Direc-
tor are subject to change. 

Genernl Prevailing Rate of Per Diem Wages. Includes: 
(1) The prevailing basic straight-time hourly rate of pay; and 
(2) The prevailing rate for holiday and overtime work; and 
(3) The prevailing rate of employer payments for any or all programs 

or benefits for employees, their families and dependents, and retirees 
which are of the types enumerated below: 

(A) medical and hospital care, prescription drugs, dental care, vision 
care, diagnostic services, and other health and welfare benefits; 

(B) retirement plan benefits; 
(C) vacations and holidays with pay, or cash payments in lieu thereof; 
(D) compensation for injuries or illnesses resulting from occupational 

activity; 
(E) life, accidental death and dismemberment, and disability or sick

ness and ·accident insurance; 
(F) supplemental unemployment benefits; 
(G) thrift, security savings, supplemental trust, and beneficial trust 

funds otherwise designated, provided all of the money except that used 
for reasonable administrative expenses is returned to the employees; 

(H) occupational health and safety research, safety training, monilOr-
ingjob hazards, and the like, as specified in the applicable collective bar
gaining agreement; 

(I) See definition of "Employer Payments," (3). 
(J) other booafide benefits for employees, their families and depen

dents, or retirees as the Director may determine; and 
(4) travel time and subsistence pay as provided for in Labor Code Sec

tion 1773.8. 
(b) The term "general prevailing rate of per diem wages" does not in

clude any employer payments for: 
(1) Job related expenses other than travel time and subsistence pay; 
(2) Contract admiiristration, operation of hiring balls, grievance pro

cessing, or similar purposes except for those amounts specifically ear
marked and actually used for administration of those types of employee 
or retiree benefit plans enumerated above; 

(3) Union, organizational, professional or other dues except as they 
may be included in and withheld from the basic taXable hourly wage rate; 

( 4) Industry or trnde promotion; 
(5) Political contributions or activities; 

(I) Any contractor or subcontractor, or any organization, association& 
or other representru:i ve of any contractor or subcontractor likely to bid onV 
or to perform a contract for public work which is subject to the particular 
prevailing wage determinations, and/or 

(2) Any worker in the particular craft, classification, or type of work, 
who may be employed on a public work project subject to the particular 
prevailing wage detennination, or any labor organization or other repre
sentauve of such a person, including the recognized col.lective bargain
ing representative for the particular craft, classification, or type oi work; 
and/or 

(3) Any awarding body or association or other representative of 
awarding bodies concerned with !.he administration of a pubic works con
rract or proposed contract, which is subject to the particular prevailing 
wage determination·. 

Helper. Any subjoumeyman classification traditionally used to assist 
a journeyman. Under no circumstance may the Helper classification be 
used to replace statutorily required Apprentices. 

Identify or Give Notice of Identity. This means to state the name, job 
title, address and current telephone number of a person or entity. 

Interim Determination. Those determinations of the Director issued 
between the quarterly updates. . 

Issue Date-Issuance. The date upon which copies of the determination 
of the Director are deposited in the mail. 

LCP. A labor compliance program initiated and enforced by an award-
ing body in accordance with these regulations. 

Locality. See Labor Code Section 1724. 
Maintenance. Includes: 
(l) Routine, recurring and usual work for the preservation, protection 

and keeping of any publicly owned or publicly operated facility (plant, 
buil~g, structure, ground facility, utility s~stem or any real property)
for Its mtended purposes m a safe and conbnually usable condition fo 
which it has been designed, improved, constructed, altered or repaired. 

(2) Carpentry, electrical, plumbing, glazing, [touchup painting,] and 
other craft work designed to preserve the publicly owned or publicly op
erated facility in a safe, efficient and continuously usable condition for 
which it was intended, including repairs, cleaning and other operations 
on machinery and other equipment permanently anacbed to the building 
or realty as fixtures. 
ExCEPTION: 1: Janitorial or custodial services of a. routine, rtturring or usual na· 
ture is excluded. 
EXCEPTION: 2: Protection of the son provided by guards~ wau:hmcn, moth~ se
curity forces is excluded. 

(3) Landscape maintenance. See Public Contract Code Section 21002. 
ExCEPTION: Landscape mmntenance work by "sheltered workshops" is ex
cluded. 

Mistake, Inadvenence, or NeglecL Mistake, inadvertence, or neglect 
1n failing to pay the correct general rate of per diem wages means the lack 
of knowledge that any reasonable person would also be expected to have 
under the same or similar cireumstances. 

Nearest labor market Area The nearest geograph.ical area from which 
workm of the crafts, classifications, and types m be used in the perform
ance and execution of the public work can be drawn for employment 
upon such public work. · 

Payroll Records. All time cards, cancelled checks, cash receipts, trust 
fund forms, books, documents, schedules, forms, reports, receipts or oth
er evidences wh.ich reflect job assignments, work schedules by days and 
hours, and the disbursement by way of cash, check, or in whatever form · 
or manner, of funds to a person(s) by job classiftcation and/or skill pur
suant to a public works projecl 

Person. Any individual [or legal entity, including a] pannership, cor
poration, association, or any local, state, regional, national orinu::rnatiorA. 
al organization, public or private, or any awarding body, or any agent <1111' 
officer thereof, authorized to act for or on behalf of any of !.he foregoing. 

Political Subdivision. See Labor Code Section 1721. 

(6) Any benefit for employees, their families and dependents, or retir
ees including any benefit enumerated above where the contractor or sub
comractor is required by Federal, State, or local law to provide such bene

ftt; or 
(7) Such other payments as the Director may determine to exclude. In

terested Party. Wheo used with reference to a panicular prevailing wage 
determination made by the Director, includes: 718 

Predetermined Changes. Definite changes to the basic hourly wage 
rate, overtime, holiday pay rates, and employer payments which are 
known and enumerated in the applicable collective bargaining agreement 
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•

e time of the bid advenisement date and which are referenced in the 
. raJ prevailing rate of per diem wages as defined in Section 16000 of 

e regulations. Contractors are obligated to pay up to the amount that 
was predetermined if these changes are modified prior to their effective 
date. Predetermined changes which are rescinded prior to their efiective 
date shall not be enforced. 

Prevailing Rate. Includes: 
(I) The basic hourly rate being paid to a majority of workers engaged 

in the oanicular craft. classification or·!ype of work within the locality 
and in the nearest labor market area," if a majority of such workers is ptrid 
at a single nne; if there is no single rate being paid to a majority, then the 
single rate (modal rate) being paid to the greater number of workers is 
prevailing. If there is no modal rate, then an alternate me will be estab
lished by considering the appropriate collective bargaining agreements, 
Federal rates or other data such as wage survey data_ including the nearest 
labor market area, or e<panded survey as provided in Article 4 of these 
regulations; 

(2) Other employer payments as defined in Section 16000 of these reg
ulations and as included as pan of the total hourly wage rate, from which 
th~ prevailing basic hourly wage rate was derived. In the event the total 
hourly wage ratl: does not include any employer payments. then the Di
rector may establish a prevailing employer payment ratl: by the same pro
cedure outlined in subsection (l) above. 

(3) The rate for holiday or overtime work shall be those rates specified 
in the collective bargaining agreement when the basic hourly rate is based 
on a collective bargaining agreement rate. In the event the basic hourly 
rate is not based on a collective bargaining agreement, holidays and over
time (if any) included with the prevailing basic hourly rate of pay shall 
be prevailing . 

• 

blic Entity. Fnr the purpose of processing requests for inspection of 
U records or furnishing certified copies thereof, "public entity"' in
s: the body awarding the contracts; the Division of Apprenticeship 

Standards (DAS), or the Division of Labor Standards Enforcement 
(DLSE). 

Public Funds. Includes state, local and/or federal monies. 
NOTE: Public funds do net include money leaned to a private entity where work 
is to be performed undcrprivB.te contract., and where no portion oflh~ work is su· 
pcYVised, owned, utilized, or IIll!Dllged by an awarding body. 

Public Works. See Sections 1720, 1720.2. 1720.3, and 1771 of the La
bor Code_ 

Service upon a Contractor or Subcontractor. This is the process de
fined in Tille 8, California Code of Regulations, (CCR) Section 
1680l(a)(2)(A). 

Serve upon the Labor Commissioner. Delivery of all documents in
cluding legal process to the Headquarters of the Labor Commissioner. 

Sheltered workshop. A nonprofit organization licensed by the Chief 
of DLSE employing mentally and/or physically handicapped workers. 

Wage Survey. Ao investigation conducted pursuant to Labor Code 
Sections 1773 and/or 1773.4 to determine the general prevailing nile of 
per diem wages for the crafts/classifications in the county(ies) for which 
the survey questionnaire was designed. 

Willful. See Labor Code Section l777.1(d)_ 
Worker. See Labor Code Sections 1723 and 1772. 

NOTE: Authority cited: Section 1773.5, Labor Code. Referenc:e: Sec:ticns 1191.5. 
1720, I720.2, I720.3, 1721.1722,1722.1.1723,1724,1770.1771.1772.1773.5. 
1776, 2750.5. 3071 and 3093, Labor Code; and Section 21002, Public Con!ra!:t 
Code. 

HISTORY 
1. Repealer of group 3 (nnic1es 1-3, se<:tions I6000-16004, 16100-16101 and 

16200-16205) and new group 3 (anicles 1-4, sections 16000-16013, 
&!6100-16109, 16200-16206and 16300-16305)ftled I-3-77asanemergency; 
'Wiffcctive upon filing (Register 77. No 2). For prior history, &ee Register 56, No. 

16102-16\ 05to section 16200; renumbering and amendment offonncrsection 
16106 to section 16206; renumbering and amendment of fanner s~ctions. 
16107(a), (b) and (c) to &cctions 16201, 16202 and \6205; renumbenng and 
amondm:::.nl of former section 161 08 to section 16204; renumbering and amend· 
mcnt of former section 16200 to section 16300; renumbering nnd amendment 
offonner sections !6007, 16201, 16202, 16204 and 16206 to section 16302; re
numbering and amendmenl of former section 16207 to section 16303; renurn· 
bering ond amendment of former sections 16207.2 and 16207.3 to section 
16304; renumbering and amendment of former sec~ on I 6207.5 to secuon 
16100; renumbering ami amendment of former ~ecuon 16207.7 to sct:tmn 
1 6301; renumbering and amendment of fcrmersecuons 16207.10-16207.14 to 
section 1 6400; renumbering Md amendment of fermer sections \6207.15 and 
16207.16 to section 16401; renumbering and amendment of former secuon 
16207.17 Lo section 16402; renumbering and amendment of former seclion 
16207.18 to section 16403; renumbering nnd amendment of fonner section 
16207.19 to section I6500; repealer of fcnncrscctions 16100.1, I 6109, 16203. 
I6205, 16207.1,16207.4, I6207.6and 16207.8:nndnewsections 16001,\6101 
and 1 6I 02 filed 2-1 \-86; efiective thinjcth day thereafter (Register 86, No.7). 
Fer prior history. see Registers 82. No_ 51; 80. No.6; 79, No. 19; 72, No. 23 and 
72. No. 13. 

4_ Amendment filed 2-20-92; operative 3-23-92 (Register 92, No. 13). 

5. Repealer of definition of "Predetermined Changes" filed 12-27-96; operative 
\-26-97 (Register 96, No. 52). 

6. Amendment of definilion of "Prevailing Rate" filed 12-27-96; opemtive 
1-26-97 (Register 96, No. 52). 

7. Change without regulatory effect restoring definition of "Predetermined 
Changes" and repealing amendments to dei1nition of "Pnovailing Rate" filed 
2-19-99 (Register99. No.8). P=unntlo Sacrnmentc Superior Court Ordet1s
sued fi...""-97 in Case 97CS 00471 the amendments filed 12-27-96 and effecuve 
\-27-97 were invalidated and the prior regulations were reinstated_ 

Article 2. Work Subject to 
Prevailing Wages 

§ 16001. Public Works Subject to Prevailing Wage Law. 
(a) General Coverage. State prevailing wage rates apply to all public 

works contracts as set forth in Labor Code Sections .1720, 1720.2, 
1720.3, 1720.4, and 1771. 

(I) Any interested pany enumerared in Section 16000 of these regula· 
tions may file with the Director of Industrial Relations or the Director's 
duly authorized representative, as set forth in Section 16301 of these reg
ulations. a request to determine coverage under the prevailing wage laws 
regarding either a specific project or type of work to be performed which 
that interested party believes may be subject to or excluded from cover
age as public works under the Labor Code. If such a request is filed by 
any party other than the awarding body, a copy of the request must be · 
served upon the awarding body, in accordance with the filing procedures 
set forth in Section 16302(d) of these regulations, when it is flied with the 
Director. 

(2) Within 15 days of receipt. of a copy of the request for a coverage 
determination, the awarding body shall forward to the Director or hisfner 
duly authorized representative as provided for in Section 16301 of these 
regulations, any documents, arguments, or authorities it wishes to have 
considered in the coverage determination process. 

(3) All parties to the coverage determination request shall have a con
tinuing duty to provide the Director or his/her duly authorized represen
tative as provided for in Section 16301 of these regulations, with relevant 
documents in their possession or control, until a detennination is made. 
Where any pany orpanies' agent has a document in their possession, but 
refuses to release a copy, the Department shall consider that the docu
ments, if released, would contain information adverse to the withholding 
pany's position and may close the record and render a decision on the ba
sis of that inference and the information received. 

(b) Federally Funded or Assisted Projects. The application of state pre
. vailing wage rates when higher is required whenever federally funded or 
assistl:d projects are controlled or carried out by California awarding bo-

2. New group 3 (sections 16000-1601<. 16100-\6109. 16200-16207.9) filed dies of any sort 
2-8-78; efiective Urirtielh day therenf= (Register 78, No. 6). 

. _ (c) Field Surveying Projects. Field survey work traditionally covered 
3. Renumberwg nod amendment of former secuoos 16000- I 6006 nnd by collective bargaining agreements is subject to prevailing wage rates 

I 6008-16019 to sccuon 16000; renumbenng nnd amendment offonner secuon . , . . . . . . 
16100 to section 16002; renumbering and nmcndment of fanner sec:tion 1610\ ?lg·hen ttts mtegralto the spectfic pubhc works prOJeCt tn the destgn, pre-
to section 16203; renumbering and amendment of former sec[ions -.JnsLnJction

1 
or construction phase . 

., ___ .., AACI 
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(d) Residential Projects. Residential projects consisting of single fami
ly homes and aparunents up to and including four stories are subject to 
payment of prevailing wages when paid for in whole or in pan out of pub
lic funds, including federally-funded or assisted residential projects con
trolled or carried out by an awarding body. 
NOTE: Such projects may require. a spet:inl de.tc.rminalian by t.he Director which 
should be requesled by the awarding'hady al leasl45 dnys before the comrncncc
ment of arlvenising of the call for bids by the awarding body. . 

(e) Commercial Projects. All non-residential construction projects in· 
eluding new work, additions, alterations. reconstruction and repairs. In
cludes residential projects over four stories. 

(f) Maintenance. Public works contracts for maintenance are subject 
to prevailing wage rate payment as set forth in Section 1771 of the Labor 
Code. 
NOTE: See Article l for definition of tc:rm "mainu:nnnce." 
NOTE: Authority cited: Section 1773.5. Labor Code. Reference: Sections 1720, 
1720.2. 1720.3. 1720.4 and 1771. Labor Code. 

HISTORY 
1. Amendment of subsection (a) and NOTE and adoption of subsections (a)(l)-(3) 

and (e) and relettering former subsection (e) to (f) filed 2-20-92; operative 
3-23-92 (Register 92, No. 13). 

2. Amendment of subsection (b) and (d) and NoTE filed 12-27-96; operative 
1-26-97 [Register 96, No. 52). 

3. Change without regulatory effect repealing amendments to subsections (b) and 
(d) and Non filed 2-19-99 (Register99, No. B). Pursuant to Sacrnmento Supe· 
rior Coun Order Issued ~97 in Case 97CS 00471 the nmendmcol.l filed 
12-27-96 and effective 1-27-97 were invalida!ed and the prior regulations 
were reinstated. 

§ 16002.. Coverage of Worker. 
The determinations of the Director will cover those crafts, classifica

tions or types of workers employed in public works as set. forth in Sec
tions 1720, 1720.2, 1720.3. and 1771 of the Labor Code. 
NOTE: Authority cited: Sections 1723 and 1773.5. Uilior Code. Reference: Sec· 
Lions 1720,1720.2, 1720.3 nnd 1711, UiliorCode. 

§ 16002.5. Appeal of Public Work Coverage Determination. 
(a) Those interested parties enumerated in Section 16000 of these reg-

. ulations may appeal to the Director of Industrial Relatioos or the Direc· 
tor's duly authorized representative as set forth in Section 16301 of these 
regulations a determination of coverage under the public works laws (La· 
bor Code Section 1720 et seq.) regarding either a specific project or type 
of work under Section 16001(a) of these regulations. Such notice of ap
peal must be served within 30 days of the issuance of the coverage deter
mination. The party appealing the determination must, in accordance 
with the f"lling procedures set forth in Section 16302(d) of these regula
tions, give written notification to the awarding body and any other identi
fiable parties. 

(b) The notice of appeal shall state the full factual and legal grounds 
upon which the determination is appealed, and whether a hearing is de
sired. The decision to hold a hearing is within the Director's sole discre
tion. The Director may appoint a hearing officer to conduct the bearing 
and propose a decision on the appeal. The Director shall make the final 
decision on the apjl'"...al. 

(c) The authority of the Director to determine coverage of projects un
der the prevailing wage laws is quasi-legislative. and a final determina
tion on any appeal is subject to judicial review pursuant to the Code of 
Civil Procedure, Section 1085. 
NOTE: Authority cited: Section 1773.5. Labor Code. Reference: ~cctions 1720. 
1720.2. 1720.3. 1720.4 and 1771. UiliorCode. 

HisTORY 
1. New section filed 2-20-92; opcmtive 3-23-92 (Register 92. No. 13). 

(b) The request for approval shall fully set forth the awarding body' a 
grounds for belief that the requirements of Labor Code Sectio .. 
1 720.4(a), (b). and (c) are satisfied, and shal1list all the crafts and classifi
cations of workers that typically perfonn the types of work needed for the 
project. 

(c) The request for approval shall identify the unions which represent 
workers in the crafts or classifications listed in (b) within the locality in 
which the public work is performed. 
NOTE: Authority cited: Sections 54 and 1773.5, Labor Code. Reference: Section 
1720.4, Labor Code. 

HtS1URY 
I. New scction filed 2-2()..92; operative 3-23-92 (Register 92, No. 13). 

Article 3. Duties, Responsibilities, and 
Rights of Parties 

§ 16100. Duties, Responsibilities and Rights. 
The parties listed in this section must comply with the provisions of 

the Labor Code applicable to the payment of prevailing wages on public 
works contrnc::ts. 

(a) Department and Division Authority in Prevailing Wage Issues. Tne 
Director shall establish and coordinate the administration of the State· s 
prevAiling wage law. including the determination of coverage issues. The 
lead agency for the determination of prevailing wage rates shall be the 
Division of Labor Statistics and Research. The lead agency for the en
forcement of the payment of prevailing wages is the Division of Labor 
Standards EnforcemenL The lead agency for the coordination on appre-n
ticeship is the Division of Apprenticeship Standards. This section sh 1 

not be construed to preclude any flling requirements with DLSR of ap 
propriate agreements or petitions regarding detemt.inations or aoy other 
documents, papers, books. etc. otherwise fe<luired by the law or these 
regulations. 

(b) The A warding Body shall: 
(1) Obtain the prevailing wage mte from the Director in accordance 

with Labor Code Sectio!l,'i 1771 and 1773. 
(2) Specify the appropriate prevailing wage rates, in accordance with 

Labor Code Sections 1773.2 and 1777.5. 
(A) The posting requirement is applicable for each job site. 

ExCEPTION: If more than one worksite exists oo any project. then the applicable 
rates may be posted 81 a single locatioo which is readily available to all work=. 

(B) If a wage rate for a craft, classification or type of workeris not pub-
lished in the D.irector' s general prevailing wage determinations, a request 
for a special determination should be made by the awarding body to 
Chief, Division of Labor Statistics and Research, P.O. Box 420603, San 
Francisco, CA 94142, at least 45 days prior to the project bid advertise
ment date. 

(3) Notify DAS. Sec Labor Code Section 1773.3. 
(4) Inform prime contractors, to the extent feasible. of relevant public 

work requirements: 
NOTE: Requirement information may be disse!Irinatcd 81 a pren=pumcc of bid 
conf~nc:e or in a call for bids or Bl. an award of b1d conferenee. 

The public works requirements are: 
(A) the appropriate number of apprentices are on the job site, as set 

forth in Labor Code Section 1777.5. 
(B) worker's compensation coverage, as set forth in Labor Code Sec

tions 1860 and 1861. 
(C) keep accurate.records of the work performed on the publi: worl& 

project, as set forth m Labor Code Secuon 1812. . -
(D) insp~tion of payroll records pursuant to Labor Code Sectto •. 

1776, and as set forth in Section 16400 (e) of these regulauons. § 16003. Requests for Approval of Volunteer Labor. 
(a) An awarding body wishing to use volunteer labor on what would 

otherwise be a public works project, pursuant to Labor Code Secuon 
1720.4 shall serve a written request for approval on the Director, not less 
than 45 days prior to the commencement of work on the facilities or 720:-

(E) aod other requirements imposed by law. 
(5) Withhold monies. See Labor Code Section 1727. . 
(6) Ensure that public works projects are not split _or separated mto 

smaller work orders or projects for the purpose of evadmg the apphcable 
provisions of Labor Code Section 1771. 

rures. 
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) Deny lhe right to bid on public work contrncts to contractors or sub
actors who have violated public work laws, as set fonh in Labor 

de Section 1777.7. 
(8) Not permit workers on public works to work more than eight hours 

a day or 40 hours in any one calendar week, unless compensated at not 
less lhan time and a half as set forth in Labor Code Section 1 B 15. 
EXCEPTION; If the prevailing wage determination requires a higher rate Of pay for 
ovcnime work than is requin::d under Labor Code Section 1 Bl5, then that higher 
ovcnime rntcmust be paid[, as specined in subsection l6200(a)(3)(F) ofthcsereg-
ulalions.] · 

(9) Not !like or receive any ponion of the workers' wages or accept a 
fee in connection with a public works project, as set forth in Labor Code 
Sections 1778 and 1779. 

( 1 0) Comply with those requirements as specified in Labor Code Sec-
tions 1776(g), 1777.5, 1810, 1813, and ·1860. 

(c) Contractor-subcontractor. 
The contrnctor and subcontractor shall: 
(!)Pay not less than the prevailing wage to all workers, as defined in 

Section 16000(a) of these regulations, and as set forth in Labor Code Sec
tions 1771 and 1774; 

(2) Comply with the provisions of Labor Code Sections 1773.5, 1775, 
and 1777.5 regarding public works job sites; 

(3) Provide workers' compensation coverage as set forth in Labor 
Code Section 1861; 

(4) Comply with Labor Code Sections 1778 and 1779 regarding re-
ceiving a portion of wages or acceptance of a fee; · 

(5) Maintain and make available for inspection payroll records, as set 
forth in Labor Code Section 1 77 6; 

(6) Pay workers overtime pay, as set forth in Labor Code Section 1815 
or as provided in the coDective bargaining agreement adopted by the Di

&tor as set forth in Section 16200 (a) (3) of these regulations; and 
.7) Comply with Section 16101 of these regulations regarding dis

crimination. 
(8) Be subject to provisions of Labor Code Section 1777.7 which spec

ifies the penalties imposed on a contractor who willfully fails to comply 
wilh provisions of Section 1777.5. 

(9) Comply with lhose requirements as specified in Labor Code Sec
tions 1810and 1813. 

(10) Comply with olher requirements imposed by law. 
N~ Authority cited: Section 1773.5, Labor Code. Reference: Sections 1720, 
1720.2, 1720.3, 1726, 1727, 1728, 1729, 1770, 1771, 1773, 1773.2, 1773.3, 
1773.4,1773.5,1774,1775,1776,1777.5,1777.7,1778,1779,1810, 1811,1812, 
1813, 1815,1860 and 1861, Lahar Code. 

HISTORY 
1. Amendment of subsection (b)(2)(B) filed Z-2(}-92; operative 3-23-92 (Regis

ter 92, No. 13). 

§ 16101. Discrimination. 
See Labor Code Sections 1735, 1777.5, 1777.6, and 3077.5. 

NOTE: Authority cited: Section 1773.5, Labor Code. Reference: Sections 1735, 
1777.5, 1777.6 and 3077.5, Labor Code. 

§ 16102. Interested Party. 
An inter::sted pany, as defined in Section 16000 of these regulations, 

may be a source of wage data information, as provided in Section 
16200(e) of lhese regulations. 
NoTE: Authority cited: Section 1773.5, Labor Code. Refcrcncc: Section 1773.4, 
Labor Code. . 

Article 4. Wage Determinations 

A, 16200. General; Basis for Determining Prevailing Wage 
W Rate. . 

The Director shall follow those procedures specified in Sections 1773 
and 1777.5 of the Labor Code and in these regulations when making a 
prevailing wage determination. 

(A) To enable the Director to ascertain and consider the applicable 
wage rates established by collective bargaining agreements when mak
ing prevailing wage determinations, the representatives of any crafts, 
classifications, or types of workers needed to execute any public works 
contracts shall file with the Depanment of Industrial Relations fully cx
.ecuted copies of all their collective bargaining agreements, including any 
and all addenda which modify the agreements, within 10 days of their ex
ecution and shall be considered as the basis for a prevailing wage deter
mination whenever on file 30 days before the call for bids on a project. 

(B) Copies of collective bargaining agreements filed with the Depan
ment of lndustrial Relations pursuant to Sections 1773.1 and 1773.8 of 
the Labor Code, and Section 16200(a)( I )(A) of these regulations shall be 
addressed to: Chief, Division of Labor Statistics and Research, P.O. Box 
420603, San Francisco, CA 94142. 

(C) Collective bargaining agreements filed with lhe Division of Labor 
Statistics and Research must be accompanied by a signed statement 
which is certified as true and correct to the best of the knowledge and be
lief of the person preparing the statement, under penalty of perjury, and 
which: 

I. certifies that the agreement filed is fully executed and in effect, un
less it is a signed original agreement or photoccpy thereof, or a printed 
copy of a fully executed agreement showing the names of the signatary 
parties, except in the case of a primed agreement lhe Director may require 
certiiicat..ion; 

2. names or otherwise identifies all California counties within the ju
risdiction of lhe local union or unions signatory to the agreement; 

3. names and provides the address of lhe signatory employer associ
ation or, if there be no signatory employer association, provides the 
names and addresses of all contrnctors signatory to the agreement, uniess 
such information is ccntained in lhe agreement; 

4. provides the number of workers currently employed under the terms 
of the agreement and, if practicable, lhe number of workers in each 
county within the jurisdiction of the signatory local union or unions; 

5. provides any other information not contained in the agreement that 
tlle Director may need to give proper consideration to applicable wage 
rates established by collective bargaining. 

(D) Copies of collective bargaining agreements which are not bona 
fide shall not be deemed filed. The pany flling a contract may be asked 
to substantiate the assertion that such collective bargaining agreement is 
bona fide. 

. (2) Criteria for using collective bargaining agreement wage rates as 
basis of prevailing wage determinations. Before accepting the collective 
bargaining agreemeut wage rate for the applicable craft and locality, 
DLSR shall take lhe following factors into consideration: 

(A) The geographical area(s) specified in the agreement; 
(B) The number of workers covered by lhe agreement; 
(C) If signatory parties to the agreement have workers in the geograph-

ical area(s); 
(D) If work has been performed in the geographical area(s) specified 

in the agreement in the past 12 months; 
(E) The wage rates determined by the federal government as set forth 

in Section 16200(b). 
(3) Adoption of Collective Bargaining Agreements. 
(A) If lhe Director determines pursuant to Section 1773 of the Labor 

Code lhat the rate established by a collective bargaining agreement is the 
general prevailing rate of per diem wages for each craft, classification or 
type of worker and the Director adopts such rate by referral, lhe Director. 
wlll publish sucb rate. Only those rates and employer payments specifi
cally enumerated in the definition of "general prevailing rate of per diem 
wages" in Section 16000 shall be included in the rate adopted. 

(B) When such rate is adopted, and in the case where lhe collective bar
gaining agreement contains definite and predetermined changes during 
its term wbich will affect tlJe rate adopted, the Director shall incorporate 
sucb changes in the determination. 

(a) Collective Bargaining Agreements or Wage Surveys. 
(1) Filing of collective bargaining agreements. 

NOTE: A stnt~mcnt mus:l be file:d with the Director for nny ndjustmenLS made to 
721 L contract whLch =not e<>nutined in the agreement currently on flle with DLSR. 

n ......... 1..t1n 
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(C) When sut:h rate is adopted, and in the t:ase where the collective bar· 
gaining agreement contains changes during its term whkh will affect the 
rate adopted, which are nm definite or predetermined, the changes shall 
not be adopted. The prior detcrmination will remain in effet:t until a new 
determination is issued. Any interested party may request that the Direc
tor make a new determination when <:ontract changes become deiirtite 
and determined by filing a statement as set forth in Section l6200(a)( I). 
The statement must summarize the amounts and effective dales of any 
cost-of-living adjustmentS, allocations of interim wage increases to 
wages and employer payments, and other relevant changes which will af. 
feet the ratc adopted by the Director. The statement must be signed by an 
ofiicer or agent of the bargairting representative and certified, under pen
alty of peljury, as true and correct to the best of his or her knowledge and 
belief. · 

(D) When sut:h agreement is adopted as the basis of the prevailing 
wage determination, all wage classiiit:adons may be considered. 

(E) Holidays. Holidays specificaUy named in the collective bargairting 
agreement or determined by wage surveys shall be included in the wage 
determination. Overtime pay may be required as provided in Section 
l6200(a)(3 )(F) of these regulations. 

. (F) Overtime. Overtime will be paid as indicated in the wage determi
nation. 
EXCEP'I10N 1 : If a workweek other llum Monday through Friday is a ftxed busi· 
ness practice oris required by the nward-ing body, no ovenime payment is ~uirro 
for the fin:t eight hours on Saturday or Sunday. 
EXCEP'I10N 2: rr the collective bargaining agreement provides for Saturday and 
Sunday work at straight-time, no overtime payment is required for the fli'St eight 
houn; on Sarurday or Sunday. 
EXCEP'I10N 3: lf the awarding body dctcrmincs that work cannot be performed 
'during normal business houn: or work is necessary at off hours to avoid danger lO 
life or property, no overtime is required for the first eight ho= in aoy one calendlll' 
day, and 40 hollili during any one calendar week. 
EXCEPTION 4: No overtime payment is required for less than 40 hours in a Stan· 

dard war\: week or for less llum eight hours in a cal eo dar workday unless specified 
in the collective bargaining agreement used as th!o basis for the prevailing wnge 
d~tcrm.ination. 

(G) Wage rates, training contributions and apprenticeship contribu
tions. Apprenticeship rates shall be determined by the Director of Indus
trial Relations using apprentice wage standards set forth in the collective 
bargaining agreement and/or approved by the California Apprenticeship 
Council. A contractor or subrontractor on a public works contract must 
pay training fund rontributions or apprenticeship contributions in one of 
the following manne.rn: 

l. into the appropriate craft apprenticeship program in the area of the 
site of the publit: work; or 

2. (if the trust fund is unable to accept suoh contributions) an equiva
lent amount shall be paid to the California Apprenticeship Council 
(CAC) administered by DAS. 

3. If neither of the above will accept the funds, cash pay sball be as pro
vided for in Section 16200(a)(3)(D of these regulations. 

(H) Rates for helpers. Rates for helpers w;11 be published when the in
formadon available to the Director indicates that a practice of using such 
a subclassificadon prevails ina particular area, such as contained in acol
lecti ve bargaining agreemen~ and within the parametet"S of the applica
ble collective bargaining agreemenL In the absence of such determina
tion, the helper classification may not be used as a substitute for a 
journeyman or apprentice. This section ~oes not exempt the con~ctor 
from the 1-5 apprentice-journeyman rauo reqmrements set forth m La
bor Code Section 1777.5. · 

in the wage determination, the contractor must pay the difference directly. 
to the employee. No amount of credit for payments over the aggregate¥ 
amount of employer payments shall be taken nor shall any credit de
crease the amount of diret:t payment of hourly wages of those amounts 
found to be prevailing for straight time or overtime wages. 

(b) Federal Rates. In reviewing rates predetermined for federal public 
works, the Director will consider those rates published pursuant to the 
Davis-Bacon AcL 

(c) Data collection shall be in a<:cordance With Labor Code Section 
1773. 

(d) Wage rate factors. 
NOTE: Wage survey• are conducted by DLSR. 

(1) The following fa<:tors shall be considered: 
(A) Type of work to be performed; 
(B) Classifit:ation(s) of worker(s) needed; 
(C) Geographical area of project; 
(D) Nearest labor market area; 
(E) If work has been performed in the geographical area in the past 12 

months. 
(F) Mobility of craft, classification, or type of worker needed for proj-

ect; 
(G) Number of workers in craft or job classification; 
(H) Normal industry practice in selection of craft and classification of 

worker, 
(I). Size (dollar amount) of project; 
(J) Degree of project's remoteness from survey area. 
(2) Time period used in determirting prevailing wage by survey. The 

time period reference for establishing the prevailing wage in the-area of 
determination shall be the 12-month period prior to the request for a 
wage dete~nation unless another time pe~od is neces~ary. In suo!& 
cases, the Drrector shall establish the appropnate tune penod. W' 

(e) Otherinformation. Pursuantto Section 1773 of the Labor Code, the 
Director may also obtain and ronsider other data from interested parties, 
and shall give consideration to data submitted by any interested pany, 
concerning rateS actuaUy paid on public or private projects under con
suuction or recently completed in the locality and in the nearest labor 
market area. Such data may be obtained by balding a hearing, instituting 
an investigation, or by such other means as the Director determines will 
best serve the purposes of the law. Information submitted by interested 
parties for the Director's·consideradon shall include, but oot be limited 
to the following for each project: 

(1) the name, address, job title, and telephone number of the interested 
party submitting the information and the basis for qua.lificadon as an in-
terested party under Section I 6102; · 

(2) the basic hourly wage rate, overtime and holiday pay rates, and em
ployer payments as enumerated in Section !6000 of these regulations for 
each classificadon in question as effective for the last payroll period, or 
most recent payroll· period, for whit:h payments based on such rates were 
actually made; 

(3) the number of workers employed on the project in each classifica
tion in question during the payroll period for whicb data is submitted; 

( 4) the locadon of the project; 
(5) the name and address of the contractor or subcontractor making the 

payments, and of all other contractors or subcontractors on_ the p':'ject.; 
(6) the type of consuuction (e.g. residential, commerctal bmldmg, 

etc.); 
(7) the approximate cost of ronstruction; . . 

(D Credit Available For Actual Payment of Fringe Benefit Costs up to 
the Prevailing AmounL The rontractor obligated to pay tho full prevail· 
ingrate of per diem wages may take credit for amounts up to the totai of 
all fringe benefit amounts listed as prevailing in the approp.~te wage de
tenninadon. This credit may be taken only as to amounts wruch are actual 
payments under Employer Payments Section J6000(1}-(3).ln the event 
the total of Employer Payments by a contractor for the fringe benefits 
listed as prevailing is less than the aggregate amount set out as prev722g 

(8) the beginning date and completion date, or esumated compleuon 

date of the project; A 
(9) the source of data (e.g. "payroll records"); . . . . 8' 
(1 0) the method of selection of the projects forwhicb data 1s suormtteO, 

when data is not submitted for all projects recently completed or in prog-
ress in the locality or in the nearest labor market area. 
NOTE· Authority ctted· Sections 1773 and !773.5, Labor Code. Reference: S::.c· 
lions ino, !771, 1773, !773.1, \173.5. 1773.&, 1777.5. \810 and \815, Labor 
Code. 
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..... HUSTORY 
'"derofRepcnl of•ubsection (n)(3)(E) filed 8-24-&8 by OAL pursuant to Gov· 

cmment Code section 11340.15 (Register 88. No. 35). 

2. Amendment of subsections (a)(l). (a)(3) and (b) filed 2-20-92: operative 
3-23-92 (Register 92. No. 13). 

3. Repealer of subsection (a)(3)(B). subsection relellering, Wld amendment of 
newly desi_gnated subsections (n)(3)(B), (a)(3)(D), and (a)(3)(F)(3) filed 
12-27-96; operntive 1-26-97 (Register 96, No. 52). 

4. Amendment of subsection (b) filed 12-27-96: operative 1-26-97 (Register 96, 
No. 52). ' 

S. Change wilhoul rcgulnlory effect repealing 12-27-96 amendments filed 
2-19-99 (Register 99, No.8). Pu..,uant to Sacramento Superior Court Order Is· 
sued 6-4-97 in Case 97CS 004 71 the amendments filed 12-2 7-96 nnd effective 
1-27-97 were invnlidated nnd the prior regulations were reinstnted. 

§ 16201. General Area Determinations. 
When the Director determines that the general prevailing rate of per 

diem wages for a particular craft, classification, or type of worker is uni
form throughout an area, the Director shall issue a determination enumer
ated county by county, but covering the entire area. Such determinations 
will ordinarily be made for an entire county or group of counties and shall 
constitute the Director's determination for all localities in which public 
work is performed within that county or counties except as the geograph
ic application of the determination may be specifically limited by the de
termination itself. 
NOTE: General determinations~ usunUy issued on a quarterly basis. However, 
the Director may issue nn interim wage determination following the prm:ed~s scl 
fonh in Section 1773 of the Lnbor Code, and in thae n:gulations. Sec Section 
16000 us to issue date, and Section 16204 as to effective date ofdc:tmnination. The 
gencrnl determination usunlly applies where a collective bargoining agreement 
has been filed nnd adopted as the prevailing wage rnte. 

TE: Authority cited: Sections 1773.5 and 1773.6. Labor Code. Reference: Sec-
1773,-Lnbor Code. 

6202. Special Determinations. 
(a) Awarding body requesL The awarding body shall request the Di

rector to make a determination for a particular craft., classification or type 
of worker not covered by a general determination. Aoy such request shall 
be submined at least 45 days prior to the bid advertisement date. 

(b) Department of Industrial Relations initiated deterollnation. Where 
an awarding body does not specify the prevailing wage rate as set forth 
in Labor Code Section 1773.2, any interested party (as defmed in Section 
16000 oftbese regulations) may petition the Director as set forth in Labor 
Code Section 1773.4 and Section 16302 of these regulations. The Labor 
Commissioner may, priorto the lening of the bid, request such a determi
nation of the Director. 
NCJ"ffi: Authority cited: Section 1773.5, Labor Code. Referem:c: Sections 1770, 
1773 nnd 1773.4. Labor Code. 

§ 16203. Format. 
(a) All determinations made by !he Director of !he general prevailing 

ra1e of per diem wages for a particular craft, classification, or type of 
worker will separately specify each of !he following components: 

(I) The prevailing basic straight-time hourly wage rate. 
(2) The following statement when applicable: "in accordance with La

bor Code Section 1773, holidays upon which the prevailing hourly wage 
rate for holiday work shall be paid shall be all holidays recognized in the 
collective bargaining agreement applicable to the particular craft, classi
fication or type of workers employed on the project, which is on file with 
the Director of Industrial Relations." 

(3) The prevailing employer payments for benefits included in the gen
eral prevailing rate of per diem wages pursuant to Section 1773.1 of the 

&abor Code and enumerated in Section 16000 of these regulations. 

Director may convert the rate to an hourly rate whenever such action 
would facilitate the administration of the law. 

(c) The applicability of the apprentice rate of per diem wages shall be 
indicated and furnished upon request. 

(d) The dates between which the applicable rate shall be paid far work 
performed in those periods shall be indicated. 

(e) As a supplement to each determination the Director shall make 
available to any awarding body upon request, a list of all holidays recog
nii.ed and the provision for travel and subsistence payments. taken from 
the applicable collective bargaining agreement. 
NoTE: Authority cited: Section 1773.5, Labor Code. Rcfen::m:c: Section 1773.5, 
Labor Code. 

§ 16204. Effective Dates of Determination and of Rates 
Within. Determination. 

(a) Effective Date of Determination. 
(1) All determinations issued will be effective ten (10) days after is

suance, provided that requests for copies, reprints or reissuance of prior 
determinations shall not affect the original effective date unless a new ef
fective date is reflected upon the determination (see subdivision (3) be
low). Any call for bids put out on or after the effective date of the determi
nation must refiect that determination unless the Director determines that 
subdivision (4) of this section is applicable, after notification and request 
by an awarding body. 

(2) Determinations issued by the Director will show an issue date and 
will ordimrrily show an expiration date. 

(3) All determinations will remain in effect until their expiration date 
or until modified, corrected, rescinded or superseded by the Director. 

(4) Determinations modified, corrected, rescinded or superseded on 
the basis of iaformation contained in copies of collective bargaining 
agreements ftled with the Department shall not be effective as to any 
project in which a call for bids takes place less than 30 days after the ftling 
of the agreement. 
NoTE: See Section 1773.1 of the Labor Code. 

(5) It shall be the responsibility of the awarding body to ensure that the 
correct determination is used. 

(b) Modification of Effective Date of Determination by Asterisks. 
Meaning of single and double asterisks. Prevailing wage determinations 
with a single asterisk (0 ) after the expiration date which are in effect on 
the date of advertisement for bids remain in effect for the life of the proj· 
ect. Prevailing wage determinations with double asterisks (**) after the 
expiration date indicate that the basic hourly wage rate, overtime and hol
iday pay rates, and employer payments to be paid for work performed af. 
ter this date have been predetermined. if work is to extend past this date, 
the new rate must be paid and should be incorporated in contracts entered 
into now. Tne contractor should contact the Prevailing Wage Unit, 
DLSR, or the awarding body to obtain predetermined wage changes. All 
determinations that do not have double asterisks c••) after the expiration 
date remain in effect for the life of the project. 
NOTE: Autltocity cited: Section 1773.5, Labor Code. Reference: Sections 1770, 
1773 ond 1773.1, Labor Code. 

HIS1URY 
1. Amendment of subsections (a}(3) nnd (b) filed 2-20-92: operative 3-23-92 

(Register 92. No. 13). 
2. Amendment of cub section (n)(3). repealer and new subseedon (b) and am::nd· 

meat nfNott filed 12-27-96; opemtive 1-26-97 (Regi•tcr 96. No. 52)_ 
3. Change without regulatory effect repealing 12-27-96 amendments to section 

and NOTE filed 2-19-99 (Register 99, No. 8). P~muantto Sacramento Superior 
Court Order losued 6-4-97 in Case 97CS 00471 the amendments filed 
12-27-96 nnd effective 1-27-97 well: invalidated and the prior nogulations 
were rcinstnu:.d. 

V' (4) The following statement when applicable. "The contnlctor shall § 16205. Procedures for Obtaining Prevailing Wage 
make travel and subsistence payments to each worker needed to execute Determinations. 
the work, as such travel and subsistence payments are defined in the An awarding body may request to be put on a mailing list for all area 
applicable collective bargaining agreements filed witb the Director ofln- wage determinations for a specific county or counties or may request that 
dustrial Relations in accordance with Labor Code Section 1773.8." a special or general prevailing wage determination be furnished when 

(b) Where the prevailing employe~ payment for any benefit is ex723teeded, by writing to Chief .. Division of Labor Statistics and Research, 
pressed m a formula or method of payment other than an hourly rate th~ i'.O. Box 420603. San Franctsco, CA 94142. All requests for special pre-
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vailing wage determinations must be confirmed in writing and must 
specify the location where the public work is lO be performed, including 
lhe county and the parucular crafts, classifications, or types of workers 
for which a determination is needed. 
NOTE: Authority cited: Section 1773.5, Labor Code. Reference: Sections 1770 
and I 773; Labor _Code. 

'HISTORY 
1. Amendment filed 2-20-92; openilive 3-23-92 (Register 92, No. 13). 

§ 16206. Corrections. 
Upon his or her own initiative or at the request of any interested pany, 

the Director shall correct any error in a published determination that is 
the result of clerical error, such as a typographical error or a transposition 
ofleners or digits, by issuing a corrected determination or a modification 
of the determination. The Director may correct any error i>wcd in a deter
mination by reissuing such determination. 
NOTE: Authority cited: Section 1773.5, Labor Code. Reference: Sections 1770 
and I 77 3, Labor Code. 

Article 5. Petitions to Review Prevailing 
Wage Determinations 

§ 16300. Delegation of Authority. 
(a) The Chief of DLSR is the authorized representative of Lhe Director 

for the purpose of: 
(!) Receiving collective bargaining agreements and other documents 

and papers pertaining to making prevailing wage det=inations under 
Pan 7, ChRptcr I, Article 2 of the Labor Code and these regulations; 

(2) Gathering information needed to make prevailing wage determina
tions under Part, Chapter 1, Anicle 2 of !lie Labor Code and these regula
tions, and may forthm pllfjiose irutitute investigations, conduct hearings, 
or employ such other means as shall best serve the purpose nf L~; :aw; 

(3) Issuing prevailing wage determinations under Pan 7, Chapter 1, 
Article 2 of the Labor Code and these regulations; and. 

(4) Responding to petitions regarding determinations. 
(b) The Director reserves the right to make all final determinations. 

NOTE: Autboriry cilci: Section 1773.5. Labor Code. Reference: Sections 1770, 
1771,1772, 1773ct&cq., 1774,1775, 1776,1717,1777.5ctocq., 177B, 1779and 
1780, Labor Code. 

§ 16301. Referral of Prevailing Wage Issues to Director's 
· Office. 

Any new or unreso I ved issue other than of a routine narure as to cover
age of or amount of the prevailing wage raised by an awarding body or 
other interested party may b" referred to the Chief of DLSR as the Direc
tor's duly authorized representative for final determination, including 
appeals of any determination relating either to coverage or to the rate of 
the prevailing wage rate, subject only to Section I 6300(b) of these regu
lations. 
NOTE: Authority cited: Section 1173.5, l...nhorCode. Reference: Section 1773.4, 
Labor Code. 

§ 16302. Petition to Review Prevailing Wage 
Determinations. 

Those interested parties enumerated in Section 1773.4 of the Labor 
Code, and deftned in Section 16000 of these regulations, may file with 
the Director or the Chief of DLSR, within 20 clays after commencement 
of advertising of a call forbids by any awarding body, a petition to review 
a determination of any rate or rates made by the Director, pursuant to Sec
tion 1773 of the Labor Code, which is specified in or referred to in the 
call for bids. 

prevailing wage provisions of the Labor Code, it shall be deemed file,A. 
with any person, awarding body or division upon actual ddi very to an
receipt by such person, awarding body, or division. 

(c) Content of Petition. E1•ery petition flied pursuant 10 Section 1773.~ 
of the Labor Code shall contain and separately state the following: 

(!) The name, address, telephone number and job title of: 
(A) the person flling the petition; 
(B) the person verifying the petition, if different from the person filing; 
(C) if applicable. petitioner's attorney or authorized representative. 
(2) Whether the petitioner is an awarding body, a prospective bidder, 

or the representative of one or more crafts, classifications or types of 
workers involved in the public works contract; 

(3) The narure of petitioner's business, if a prospective bidder, and a 
designation of each craft, classification, or type of worker represented, 
or types of workers involved in the public works projecL 

(4) (A) the official name of the awarding body; 
(B) the date on which the call for bids was first published; 
(C) the name and location of the newspaper in which such publication 

was made. An accurate copy of the call for bids as published shall be at-
tached to the petition. . 

(5) If petitioner is an awarding body which is a department, board·. au
thority or political subdivision other than a county, city and county. city, 
township, or regional disuict, the awarding body shall describe the parent 
or principal organization of which it is a part, and shall specify the statu
tory "authority for undertaking public works. 

(6) If the petitioner is a prospective bidder, then the parent or subsid
iary corporations or associations related to such craft. classification or 
type of work, if any, shall be specified. 

(7) The manner iii whi;;h lhe wage rate determined by the Director fail-· 
10 comply with the JFn··,,:~ons of Labor Code Section 1773. 

(A) Every petition "''·C.rting that the applicable prevailing rate for one 
or more crafts, classifications or types of workers needed to execute a 
contract is different from that ascertained by the Director shall set forth 
the rate the petitioner claims to be correct for each disputed rate, together 
with specific reference to particular facts providing the basis for su:::b 
claim. . 

l. Whenever such facts relate to a panicular employer of such crafts. 
classifications, or types of workers. the facts stated must identify the em
ployer by name and address and give the number of workers involved. 

2. Whenever such facts relme to an applicable collective bargaining 
agreement which the petitioner alleges was not considered by the Direc
tor pursuantto Section 1773 of the Labor Code, a copy of the agreement, 
if not already filed with the Director, should be flied concurrently with 
the petition in the manner provided in Section 16200(a)(l) of these regu
lations. 

3. Whenever sucb facts relate to rates actually paid on public or private 
projects under construction or recently completed in the locality and in 
the nearest labor market area, the facts stated should include all of the 
items of information enumerated in Section 16200(e) of these regula
tions. 

(B) Every petition asserting that the Director has failed to ascertain and 
consider all applicable rates required to be considered by it shall specifi
cally state in the petition which rates nave not been considered by the Di
rector. 

(C) Where rates ascerutined by the Director are the same as the appli
cable rates established by the collective bargaining agreement and rates 
of pay determined fur federal public works within the locality and the 
nearest labor market area where the public work is performed. the peti
·lion shall specifically describe the manner and extent to which such ra,a 
do not constitute the rates actually prevailing in the locality where tl. 
public work is to be performed, and shall set forth and fully identify the 
eKistence of any rates assened by petitioner to be prevailing in the \o::al-
ity and relied upon in suppon of the petition. 

(a) Manner of Filing. Every petition filed pursuant to Sectinn 1773.4 
of the Labor Code shall be filed with the DirectOr by mail to the Chief, 
Division of Labor Statisti~s and Research, P.O. Box 420603, San 
Francisco, CA 94142., or may be ftled in person at 455 Golden Gate Ave
nue 5th Floor, San Francisco, CA 94102. 

cb) Filing. Where any paper, lener, petition, or document is required 
or perrnined to be filed pursuant_ to these regulations or pursuant 724c 

(d) Filing Copy With Awarding Body. If the petitioner is not an a;rard
ing body. the petitioner may concurrently with the filing of the ongmal 
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Aion, or otherwise shall within two days thereafter. excluding Satur
- Sundays and holidays. file a copy of the petition with the awarding 

body and not later than five days, excluding Saturdays, Sundays and holi· 
days, after the filing of the original petition, the petitioner shall file with 
the Chief of DLSR an affidavit of the filing with the awarding body. The 
Director may waive this requirement upon receipt of written conftrma
tion, including a copy of such notification by the petitioner. 
NOTE: Authority cited: Section 1773.5, Uilior Code. Reference: Sections 1773, 
1773.1, 1773.4, 1773.5, 1773.8 and 1776, Labor Code. 

HISTORY 

I. Amendment of subsoction (a) filed 2-20-92; operative 3-23-92 (Register 92, 
No.13). 

§ 16303. Quasi-Legislative Nature of Authority. 
(a) The authority of the Director to establish the prevailing wage for 

any craft, classification, or type of worker is quasi-legislative. The Di
rector has the discretion to establish these prevailing wages in a quasi-le
gislative manuer which may include an investigation, hearing, or other 
action. Any hearing under this process is quasi-legislative and is subject 
to review pursuant to the Code of Civil Procedure Section l 085. 

(b) The Director may in his or her discretion irtitiale an investigation 
or hold a bearing or take such other action as is reasonably necessary 
which would best effectuate the purposes of the law and of these regula
tions. except as such action may be expressly prohibited by law. 
NOTE: Authority cited: Section 1773.5, Labor Code: and Winz.lcr & Kdly (1981) 
121 C.A. 3d 120; Wesrcm Assn. of Engineei'J' & Land Surveyors v. DIR, Judicial 
Council Coord. Proceeding No. 449, Sue. Superior Court No. 285433. Reference: 
Sections 1770. 1773 nnd 1773.4, Uilior Code; and Section 1085, Code of Civil 
Procedure. 

04. Hearings. 
eo a bearing is held. including a p~tition to review under Labor 
Sectioo 1773.4, it shall be in accordance with the following proce-

dures: 
(a) Hearing Procedures. 
(I) A time and place of the hearing shall be flXed. 
(2) All interested parties made known to the Director shall be notified 

by registered or certified mail, return receipt requested. of the time and 
place of the hearing except tha~ in the event of numerous interested par
ties or in the event that mailing notices by registered or cenified mail 
could cause an undue delay adverseto the interest of the parties or a time
ly hearing, the Director may send certified or registered notices to the pe
titioner and other directly interested parties that have been made known 
to the Director and mail notices to the other parties, and publish such no
tices in newspapers. 

(3) Notification of the time and place of the hearing shall be at least one 
week in advance. 

(4) The interested parties shall be given an opponunity to present e\i
dence and oral or written arguments in suppon of their positions. The 
bearing officer may fairly allocate time for such witnesses' testimony in 
the interest of introducing relevant evidence. Cross examination will be 
permitted at the discretion of the hearing officer. 

(5) The hearing need not be conducted according to technical rules re
lating to evidence and witnesses. 

(6) All witnesses testifying before the hearing officer shall testify un
der oath. 

(7) A full transcript of the hearing shall be recorded. 
(b) Hearing Officer. The Director may appoint a hearing officer(&). 

The appointed bearing officer(s) shall conduct the bearing and submit to 
e Director the entire record of the hearing together with written recom
endalions. Either the appointed bearing officer(s) or the Director may 
quest documentation subsequent to the hearing to complete the record, 

and shall send copies of such additional information to the petitioner, 
awarding body or other designated interested party or parties. 

(c) Subject Matter. 1110 subject matter of a bearing may be initiated by 
a petition to review, as set forth in Labor Code Section 1773.4. 

(d) Decision. The decision of the Director shall reflect a summary of 
the evidence, findings, or mauers of fact and/or law. 

The decision shall be sent to all panics no later than 20 days after the 
hearing, except earlier or later as special circumstances warrant. The de
cision of the Director shall be final. for the purposes of judicial review, 
except that the Director upon his or her initiative only, may consider and 
take whatever action is appropriate or necessary to facilitate a decision 
on reconsideration. Notice of reconsideration shall be given to all parties 
in the same manner as the notice of hearings as specified in Sections 
1 6304(a)(2) and (a)(3) above and the decision upon reconsideration shall 
be as specified in subdivisions (a)(2) and (n)(3) of this section. 
NOTE: Authority cited: Section 1773.5, Labor Code. Refen:nce: Sections 1773.4 
and 1773.5, Labor Code. 

Article 6. Certified Payroll Records: 
Requests, Content, and Cost 

§ 16400. Request for Payroll Records. 
(a) Requests may be made by any person for certified copies of payroll 

records. Requests shall be made to any of the following: 
(l) the body awarding the contract, or 
(2) any office of the Division of Labor Standards Enforcement, or the 

Division of Apprenticeship Standards. 
(b) Requests for certified copies of payroll records pursuant to Section 

1776 of the Labor Code may be made by any person. However, any such 
request shall be in writing and conutin at least the following information: 

(I) The body awarding the contract; 
(2) The contract number and/or description; 
(3) The particular job location if more than one; 
( 4) The name of the contractor; 
(5) The regular business address, if known. 

NOTE: Requests for rerords of more than one contraotor ofsubconLractor mustli st 
the information regarding tha.t coutmctor individually, even if all requests pertain 
to the sam~ pmticular public:: workE project. Blanket requests covering an entire 
public works project will not be m:ceptc.rl; unless coctmctor nnd subconttactor re
sponsibilities regarding the project nrc not clearly defined. 

(c) Acknowledgment ofRequesL Tne public entity receiving a request 
for payroll records shall acknowledge receipt of such, and indicate the 
cost of providing the payroll records based on an estimate by the contrac· 
tor, subcontractor or public entity. The acknowledgment of the receipt of 
said request for payroll records may be accomplished by the public enti
ty's furnishing a copy of its written correspondence requesting certified 
copies of the payroll records sent to the specific cont:...,ctor pursuant to 
Section 16400(d) below, to the person who requested said records. 

(d) Request to Contractor. The request for copies of payroll records by 
the requestiog public entity shall be in any form and/or method whicb 
will assW"C and evidence receipt thereof. The request shall include the fol· 
lowing: 

(I) Specify the records to be provided and the form upon which the in· 
formation is to be provided; 

(2) Conspicuous notice of the following: 
(A) that the person cenifying the copies of the payroll records is, if not 

the contractor, considered as an agent acting oo behalf of the c:ontracto:; 
and 

(B) that failure to provide certified copies of the records to the request· 
ing public entity within 10 working days of the receipt of the request will 
subject the contractor to a penalty of twenty-five ($25.00) dollars perc a!· 
endar day or portion thereof for each worker until strict compliance is ef
fectuated; 

(3) Cost of preparation as provided in Section 164D2; and 
( 4) Provide for inspection. 
(e) Inspection of Payroll Records. Inspection of the original payroll re· 

. cords at the office oftbe comractor(s) pursuant to subdivision (b) of Sec
tion 1776 of the Labor Code shall be limited to the public entities upon 
reasonable written or oral notice. 

725 
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NOTE: Authority cited: Sections 5~. 1773.5 and 1776, Labor Code. Rcfert:ncc: 
Sections 1773.5 and 1776, Labor Code. 

§ 16401. Reporting of Payroll Requests. 
(a) Reporting FormaL The format for reponing of payroll records re

quested pursuant to Labor Code Section 1776 shall be on a form provided 
by the public entity. Copies of the forms may be procured at any office 
of the Division of Labor Standards Enforcement (DLSE) throughout the 
state and/or: 

Division of Labor Statistics & Research P.O. Box 603 San Francisco, 
CA 94101 

ATrENT!ON: Prevailing Wage Unit 

Acceptance of any other format shall be conditioned upon the require
ment that the alternate format contain all of the information required pur· 
suantto Labor Code Section.l776. If, however, the contractor does not 
comply with the provisions of Labor Code Section 1776, the Labor Com
missioner may require the use ofDIR 's suggested forma~ "Public Works 
Payroll Reporting Form" (Form A-1-131). 

(b) Words of Certification. The form of certification shall be as fol
lows: -r. (Name-print) the undersigned, am 
-.,-------- (position in business) with the authority to act for 
and on behalf of , (name of business and/or contrac
tor) certify under penalty of peljury that the records or copies thereof sub
mitted and consisting of (description, no. of pages) 
are the originals or true, full and correct copies of the originals which de
pict the payroll record(s) of the actual disbursements by way of cash, 
check, or whatever fonn to the individual or individuals named. 
Date: Signature:. __________ _ 

A public entity may require a more strict and/or more extensive form of 
certification. 
NO'I'E: Authority cited: Sections 54 and 1773.5, Labor Code. Rcfert:noe: Section 
1776, Llibor Code. 

§ 16402. Cost. 
The cost of preparation to each contractor, subcontractor, or public en

tity when the request was made shall be provided in advance by the per
son seeking the payroll record. Such cost shall be $1 for th'e first page of 
the payroll record and 25 cents for each page thereafter, plus $10 to the 
contractor or subcontractor for handling costs. Payment in the form of 
cash, check or certified money order shall be made prior to release of the 
documents to cover the actual costs of preparation. 
NO'I'E: Authority cited: Set:tion 1776, Labor Code. Refert:nee: Section 1776(h), 
Labor Code. 

§ 16403. Privacy Considerations. 
. (a) Records received from the employing contraCtor shall be kept on 

ftle in the office or enti.ty that processed the request for at least 6 months 
following completion and acceptance of the projecL Thereafter, they 
may be destroyed unless administrative, judicial or other pending litiga
tion, including arbitration, mediation or other methods of dispute resolu
tion, are in process. Copies on me shall not be obliterated in the manner 
prescribed in subdivision (b) below; 

(b) copies provided to the public upon written request shall be marked, 
obliterated or provided in such a manner that the name, address and So
cial Security number, and other private information penaining to each 
employee cannot be identified. All other information including identifi
cation of the contractor shall not be oblitermed; 

(c) the public entity may affrrm or deny that a person(s) was or is 
employed on a public works contract (by a specific contractor) when 
asked, so long as the entity requires such information of an identifying 
nature whicb will reasonably preclude release of private or confidential 

Article 7. Withholding of Funds from 
Contractor-Hearing Procedure 

§ 16410. Definitions. 
As used in these regulations, the terms "awarding body," "contractor," 

and "subcontractor" shall have the same meaning as in Pan 7 of Division 
2 of the Labor Code. The term "affected subcontractor" shall mean a sub
contractor whose alleged failure to pay the prevailing wage or to other
wise comply with the provisions of Labor Code§§ 1720--1815 resulted 
in the withholding of funds pursuant to Labor Code § 1 727. 
No'!E: Authority cited: Section 1773.5, Labor Code. Refert:nee: Sections 1727, 
1730, 1731. 1732, 1733, 1775, 1776(g) aod 1813, Labor Code. 

HisTORY 
l. New article 7 (sections 1641 0--16414) and section f!led 2-16-99 as an emergen· 

cy; op:mtive 2-16-99 (Register 99, No. B). A Certificate of Complianoc must 
be transmined to OAL by 6-16-99 or emergency language will be repealed by 
opemtion of law oo the following dny. · 

2. New article 7 (sections 16410--16414) and section refi\ed 6-14-99 as ao emer
gency; opc:mtive 6-14-99 (Regis~er 99, No. 25). A Certificate of Complianoc 
must be transmitted to OAL by 10--12-99 or emergency language will b: ll:
pealed by operation of low on the following day. 

3. New article 7 (sections 16410--16414) and section refiled 10--4-99 as nn emer
gency: opemtivc 10--4-99 (Register 99, No. 41 ). A Certifoeate of Comnliane<: 
must be transmiru::d to OAL by 2-l-2000 or emergency language wili be IT.· 

pealed by opcrntion oflnw on the following day. 
4. New article 1 (sections 16410--16414) and section refiled 1-20--2000 as an 

emergency; opemtive 2-2-2000 (Register 2000, No.3). A Certificate of Com· 
pliance must be t.rnnsmitted to OAL by 6-1-2000 or emergency language will 
be repealed by operntion of law on the following day. . e 

5. Certificate of Compliance as to l-20-2000 order transmiued to OA 
3-29-2000 and filed 5-4-2000 (Register 2000, No. 18). 

§ 16411. Notice to Contractor and Affected Subcontractor. 
(a) Upon the decision to withhold, retain orforfeit any sum from a pay

ment due to a contraCtor as permitted by Labor Code§ 1727, the Divi
sion of Labor Standards Enforcement shall give written notice to the 
awarding body, the contractor, and to any affected subcontractor, of the 
withholding, retention, or forfeiture. 

(b) Said notice shall include the following information: 
(I) The amount to be withheld, retained or forfeited. 
(2) A sbon statement of the factual basis upon which said amount is 

to be withheld, retained, or forfeited, including, but not limited to, the 
computation of any wages found to be due, and the computation of any 
penalties assessed under Labor Code § 177 5. 

(3) Notice of the right to request a bearing under these regulations, and 
of the manner in which, and the time within which a hearing must be re
quested. 

(c) Said notice shall be sent by certified mail to the last known address 
of the contractor, and tO the last known address of any affected subcon· 
tractor. The records of the State Contractors' License Board may he used 
to determine the address of a comractor or affected subcontractoc. 
NOTE: Authority cited: Section 1773.5, Labor Code. Refert:ncc: Sections 1727, 
1730, 1731, 1732, 1733, 1775, 1776(g) R!ld 1813, Labor Code. 

HISTORY 
1. New section filed 2-16-99 as an emergency; operative 2-16-99 (Register 99, 

No.8). A Q:nifiCBlC of Cmnp1inno: must be tnmsmined to OAL by 6-16-99 
or emergency language will be n:penled by opc:muon of law on the fohowmg 
day. 

2. New section refiled 6-14-99 as nn emergency; operative 6-14-99 (Register 99, 
No. 25). A Certificnte of Compliance must be Lransmiru::d to OAL by 10--12~9-9 
or emergency lnn~ge will be rcpcnled by operation of lnw on the followm 
day. 

3. New section refiled 10--4-99 as an erru:rgeney; operntive 10--4-99 (Register 99. 
No. 41). A Certificate of Compliance mu.t be tnmsmltted to OAL by 2-l-2000 
ar emerg~nr:y language will be repealed by opernuon oflaw on the roHow1ng 
day. 

infonrutti.on. 726 
NOTE: Authority cited: Sections 54, 17735 and 1776, Labor Code. Rcfc .: 

4. New section n::filed 1-20--2000 as nn emergency: operutive 2-2-2000 (Register 
2000, No. 3). A Certificate of Compliance must be transtnltted to 0 AL by 
6-1-2000 or emergency language wiU be repealed by opcrnuon of law on the 
following day. 

Section 1776, Labor Code. 
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~crtificnre of Compliance as to 1-20-2000 order transmitted to OAL 
... 29-2000 and filed 5-4-2000 (Register 2000, No. I 8). 

§ 16412. Withholding, Retention, or Fotieiture. 
(a) When notice has been sent as provided in section 16411, above, the 

awarding body shall proceed to withhold, retain, or forfeit the amount 
stated in the notice, pursuant to Labor Code § 1727. Such withholding, 
retention, or forfeiture shall be subject to the right of a contmctor or af
fected subcontractor to request a hearing, as provided in section 164 !3, 
below, and funher subject to the right of a contractor or a contractor's as
signee to bring suit against the awarding body as provided by Labor Code 
§§ 1731-1733. 

(b) Noth.ing in these regulations shall extend, or affect in any wa)', the 
statutory.time limits provided by Labor Code§§ 1731-1733. 
NOTE: Authority cited: Section 1773.5, Lnbor Code. Reference: Sections 1727, 
1730, 1731, 1732, 1733. 1775, l776(g) Wld 1813, Labor Code. 

H.!STORY 

1. New section filed 2-16-99 as an emergency; operative 2-16-99 (Register 99, 
No.8). A Certificate of Compliance must be trnnsmitted to OAL by 6-16-99 
or emergency language will be repealed by operation of\aw on lhe following 
d.ny. 

2. New section reliled 6-14-99 as an emergency: operative 6-14-99 (Register99, 
No. 25). A Certificate of Compliance must be ll'llnsmitted to OAL by lG-12-99 
or emergency language will be repc.nled by operation of law on the following 
d.ny. 

3. New section rcfiled lG--4-99 as an emergency; operative lG--4-99 (Registcr99, 
No. 41). A Certilicnte of Compliance must be tmnsmitted to OAL by 2-l-2000 
or emergency language will be repc.nled by operation of law on the following 
d.ny. 

4. New section refiled l-2G-2000 ns nn emergency; operative 2-2-2000 (Register 

-

00, No. 3). A Certificate of Compliance must be tnmsmitted to OAL by 
I -2000 or emergency language will be repealed by operation of law on lhe 
Hawing day. 

5. Certificate of Compliance as to 1-2()-2000 order transmitted to OAL 
3-29-2000 and filed 5--4-2000 (Register 2000, No. 18). 

§ 16413. Request for Hearing. 
(a) A contractor or subcootrnctor desiring a bearing regarding the 

withholding, retention, or forfeiture of an amount may request such a 
hearing by letter postmarked within 30 days of the date of the mailing of 
the notice provided by section 16411, above, ·mailed to the awarcti11g 
body, and to: 

OrviSION OF UBOR ITA.NDARDS ENFORCEMENT 
llOAL SECTION 
<SS OOtJJl!N CA TE A VENUE. 9't1l fl..OOR 
SAJ.:. FRANCISCO, CAUFORNlA 94102 

(b) A request for hearing shall contain a statement of all factual and 
legal grounds upon which the withholding is comested, identifying the 
specific elemeot or elements, issue or issues, being contested, including, 
but not limited 10: 

(I) the classification of workers included in the computation of wages 
found to be due: 

(2) the hours worked by such workers; 
(3) the prevailing wage requirements applicable to such classifica-

tions; ' 
(4) the amounts paid to such workers; 
(5) the assessment and computation of statutory penal lies; 
(6) any erroneous mathemalical calculations. 
Assertions of fact included in the statement shall be supponed by doc-

•

mentary evidence, e.g., Lime cards, canceled checks, cash receipts, UUst 
nd forms, boob, documents, schedules, forms, repons, receipts or oth

r evidence which reflect job assignments, work schedules by days and 

HISTORY 

1. New section filed 2-16-99 as an emergency; operative 2-16-99 (Registcr99, 
No. 8). A Certificate of Compliance must be transmitted to OAL by 6-16-99 
or emergency language will be repealed by operation of Jaw on the following 
dny_ 

2. New section n:filed 6-14-99 ns an emergency; operntive 6-14-99 (Register 99, 
No. 25). A Cenificate of'Eompliance must be ll'llnsmitted to OAL by l G-12-99 
or emergency ianguage will be n:.p~ed by operation of law on lhc following 
day. 

3. New section rcfiled 10-4-99 as nn emergency; operative I G--4-99 (Register99, 
No. 41 ). A Certificate of Compliance must be ll'llnsmitted to OAL by 2-1-2000 
or emergency language will be repealed by operntion of lnw on the following 
dny. 

4. New section refiled l-2G-2000 as an emergency; operntive 2-2-2000 (Register 
2000, No. 3). A Certificate of Compliance must be traosmined to OAL by 
6-1-2000 or emergency language will be repealed by operation oflaw on the 
following day. 

5. Cenificate of Compliance as to l-20-2000 order transmitted to OAL 
3-29-2000 and filed 5--4-2000 (Register 2000, No. 18). 

§ 16414. Hearing. 
(a) Upon receipt of a timely request for a bearing, the Labor Commis

. sinner, or bis or her deputy or agent shall, within 30 days, hold a hearing 
to determine whether reasonable cause exists to withhold and retain the 
funds identified in the notice provided under section 16411, above. 

(b) The hearing date may be continued at the request of the pany seek
ing tbe hearing upon a showing of good cause. 

(c) The burden of proof at such hearing shall be as provided in Labor 
Code§ 1733. 

(d) Within 15 days after the condusion of the Hearing the Hearing Of
ficer shall issue a decision which affirms, modifies or dismisses tbe No
lice to Withhold. This decision shall consist of a notice of findings, find
ings, and an order wh.ich shall be served on the awarding body and on all 
parties to the hearing by ftrst class mail at the last known address of the 
parties on ftle with the Labor Commissioner. The awarding body sball 
promptly abide by any decision of the Labor Commissioner wjth respect 
to the notice to withhold. 

(e) The hearing pun;uant to this section shall only determine whether 
reasonable cause exists for the withholding, reteolion, or forfeiture of 
funds pursuant to Labor Code § 1727. A hearing pursuant to this section 
shall not be deemed to be disposi~ve as to the contractor's (or affected 
suboontractor' s) oompliance with prevailing wage laws. Any decision 
rendered shall have no res judicata or collateral estoppel effect, and will 
not preclude the Labor Commissioner from pursuing any action provided 
by Labor Code § 1775 or any other statutory or wmmon law remedy 
against any party. Neither the failure of a party to request a bearing nor 
the Labor Commigsioner's decision after a bearing shall preclude the 
contractor or affected subcontractor from pursuing any other remedy 
provided by existing law. 
No'!E: Authority cited; Section 1773.5, Lnbor Code. Reference: Sections 1727, 
1730, 1731,1732, 1733, 1775, 1776(g) and 1813, LnborCode. 

H.JsroRY 
\.New section filed 2-16-99 as Wl emergency; operative 2-16--99 (Register 99, 

No. 8). A Certificate of Compliance must be trnnsmined to OAL by 6-16-99 
or emergency iimguage will be repealed by operation of law on the following 
d.ny. 

2. New section refiled 6-14-99 as an emergency; opemtive 6-14-99 (Regist<.r 99. 
No. 25). A Certificate ofCompliancemust be transmitted to OAL by l G-12-99 
or emergency language will be repealed by operation of law on lhc following 
day. 

3. New section refiled 1 G-4-99 ns an emergency, inc:luding amcndnu:ntofsubsec
tion (d); operative lG--4-99 (Register 99. No. 41). A Certificate of Compliance 
must be transmitted to OAL by 2-l-2000 or emergency language will be re
pealed by operation of law on the following day. 

hours, and evidence of the disbursement by way of cash, check. or in 4. New section refiled 1-2()-2000 as an emergency; operative 2-2-2000 (Register 
h f f fu d b · b 1 · 2000, No. 3). A Certificate of Compliance must be trnnsmitted to OAL by 

w atever arm or manner, o n s to a person or persons y JO c asstfi- 6-l-2000 or emergency language will be repealed by opemtion of law on tne 
calion and/or skill, and, if appropriate, declarations under penalty of per- following day. 

jury. . . . . . . ..,27' Certificate ofComplillllce as to l-2G-2000order, including amendment of sub-
NOTE, Authonty Clted. Secuon 1773.5, Lnbor Code. Refen::ncc: Sccuons 1727, • secuon (d), trans mined to OAL 3-29-2000 and flied 5-4--2000 (Register 2000. 
1730,1731,1732,1733, 1775,1776(g)nnd 1813,LnborCode. No.JB). · 
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Subchapter 4. Awarding Body Labor 
Compliance Programs 

Article· 1. Applicable Dates for Enforcement 
of Awarding Body Labor 

Compliance Programs 

§ 16425. Applicable Dates for Enforcement of Awarding 
Body Labor Compliance Programs. · 

(a) No contracts shall be subject to LCP jurisdiction nor shall the lim
ited exemption from payment of prevailing wages pursuant to Labor 
Code Section 1771.5(a) apply to any contract of an awarding body until 
after the LCP has received initial or final approval under these regula
tions. 

(b) Contracts for which the Date of Notice or the Call for Bids are sub
sequent to the date of initial or final approval of a LCP are subject to.La
bor Code Section 1771.5. In the case of a contract for which !herds no 
Call forBids, the applicable date shall be the date of execution ofthecon
tracl. 

(c) Revocation of approval of a LCP by the Director shall not affect the 
limited exemption from payment of prevailing wages pursuant to Labor 
Code Section 1771.5(a) if the date of such revocation is subsequent to the 
Date of Notice or Call forBids or, in the esse of a contract for which there 
is no Call for Bids, subsequent to the date of execution of the contract 

(d) If the Director revokes approval of a LCP, the Director shall give 
notice to the awarding body specifying enforcement responsibilities, in
cluiling enforcement actions pending hearing, as of the date of revoca
tion. 

(e) An awarding body may voluntarily terminate its LCP. With respect . 
to each contract pending on the date of termination, the awarding body 
shall: 

(1) Notify the Director of its intention and the effective date of the ter
mination~ 

(2) Notify the contractor(s) and the DLSE of the identity of the agent 
who will carry out the compliance enforcement obligations of Labor 
Code Section 1771.5 on the remaining contracts; and 

(3) Specify the general fund into which penalties or forfeitures with
held from any contract payments shall be deposited. 

(D The Labor Commissioner may, in writing, agree to assume enforce
ment obligations on-pending contracts of an awarding body which has 
voluntarily terminated its LCP. in such case, penalties and forfeitures 
shall be deposited in the general fund of the state. · 
NOTE: Authority cited: Section 1773.5, LnborCode. Reference: Sections 1771.5 
and 1771.6, Labor Code. 

HisToRY 

1. New sci:tion filed 2-2{}-92; operative 3-23-92 (Regi<ter 92. No. 13). For prior 
history of subchapter 4 (sections 16209-16209.6), see Register 82, No. 51. 

Article 2. Approval and Revocation of 
Approval of Labor Compliance Programs by 

Director 

§ 16426. Initial Approval. 
(a) An awarding body seeking approval of a LCP shall submit evi

dence of its ability to operate its LCP. Prior to granting approval, the DI
rector shall consider the following factors: 

(3) Whether the LCP is a joint or cooperative venture among awarding
bodies, and how the resources and expanded responsibilities of the LCP 
compare to the awarding bodies involved; 

(4) The awarding body's record of taking cognizance of Labor Code 
violations and of withholding in the preceding five years; 

(5) The availability of legal suppon for the LCP; 
(6) The availability and quality of a manual outlining the responsibili

ties and procedures of the LCP to the awarding body; and 
. (7) The method by which the awarding body will transmit notice 10 the 

Labor Commissioner of willful violations as defined in Labor Code Sec
tion 1777.1 (d). 

(b) The Director shall notify the awarding body within 30 days of re
ceipt of the request for approval that initial approval is granted and the 
effective date of initial approval, or that the request is incomplete and of 
the materials necessary to complete the request or that the request is dis
approved for other reasons. 

(c) lrtitial approval of a LCP shall automatically expire one year after 
approval unless an extension is requested in writing and granted in writ
ing by the Director at least thirty days prior to the anniversary date of tho 
approval. Where necessary to coordinate with the local government's fis
cal year or existing public works procedures, initial approval may be for 
a period up to 18 months. 

(d) The Director will maintain a list of all initially approved LCPs for 
distribution to interested panics upon request. 
NoTE: Authority cited: Section 1773.5, Labor Code. Ref =nee: Sections 177 !.5. 
1771.6 and 1777.1, Labor Code. 

l:JJSTORY 

I. New section filed 2-2{}-92; operntivc 3-23-92 (Regi•ter 92, No. 13). 

§ 16427. Final Approval. . · 
(a) An awarding body which has operated a LCP for ll continuous& 

months after initial approval may apply to the Director for fmal approval. W 
The awarding body bears the burden of producing evidence that it meets 
the criteria in (b). 

(b) The Director will grant final approval if the awarding body has sat
isfactorily demonstrated its ability to monitor compliance with the re
quirements of the Labor Code and these regulations, and has filed time! y, 
complete, and accurate reports as required by these regulations. 

(c) The Director shall notify the awarding body within 30 days of the 
receipt of a request for final approval that final approval is granted and 
the effective date of fmal approval, or that the request for final approval 
is denied, the reason for the denial and the status of the LCP program. 

(d) An awarding body which has received final approval of its LCP 
may enter into an agreement with the Labor Commissioner which may 
provide for procedures and for securing approval of forfeitures in a man
ner different from that set forth in Section 15437, and for alternate proce
dures for appeals of enfon:ement actions to the Director. 

(e) The Director will maintain a list of all finally approved LCPs, for 
distribution to interested parties upon request The Director may agree to 
alternative reporting formats under Section 16431 of these regulations 
and shall maintain a list of interested parties who wish notification of al
ternative reponing formats before adoption. 
NOTE: Authority cited: Section 1773.5. Labor Code. Reference: Sections 1771.5 
and 1771.6. Labor Code. 

l:JJSTORY 

1. New section filed 2-2{}-92; operative 3-23-92 (Register 92. No. 13). 

§ 16428. Revocation of Final Approval. 
(a) The Director may revoke final approval of a LCP only after giving 

due notice to the awarding body, conducting a hearing, and finding caus·
for revocation. 

(I) Cause lor revocation of final approval includes, but is nm limiteo 

to: 

(I) Experience and training of the awarding body's personnel on pub

lic works labor compliance issues; 
(2) The average number of public works contracts the awarding bodv 

d . . 728 

(A) Failure of the awarding body to monitor compliance with th:o_ re
quirements of the Labor Code and these regulations or to take appropn.atc 
enforcement action for violations of which it becomes or should have oc

come cogni7.8Dt; annually a nurusters; 
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As) Failure of the awarding body to file timely, complete, and accurat~ 
11fU!!!'ons to the Director as required by Section 16431 or elsewhere in these 

regulations. 
(b) Interested panics may request the Dtrector revoke final approval 

of a LCP. A reouest for revocation shall include evidence of failure of the 
awarding body. to monitorcompliance with the requirements of the Labor 
Code and these regulations or to take enforcement action after becoming 
cognizant of a violation of the Labor Code or these regulations. A request 
for revocation shall also include any other relevant evidence. 

(I) Final approval of a LCP may be revoked by the Director based on 
a request by an interested party after a proceeding conducted as provided 
in subdivision (a). A copy of the request for revocation shall be provided 

·to the awarding body as pan of the notice required under subdivision (a). 
(2) As part of a proceeding for revo~ation of final approval based on 

a request by an interested party, the Director may require the awarding 
body to furnish a supplemental repon for the period between the ending 
date of the last annual repon filed by the awarding body pursuant to Sec
tion 16431 and the date of notice by the DirecLOr, and containing the in
formation listed in subdivision (a) of said Section 16431. 

(3) Revocation of fmal approval of a LCP based on a request by an in
terested party is solely within the discretion of the Director. The duty of 
an awarding body to carry out its LCP runs solely to the Director and not 
to any worker, contractor, or interested party. The sole remedy for failure 
of an awarding body's duty [s revocation of approval by the Director. 

(c) Upon detennining that the request for revocation will be denied 
without hearing, the Director shall notify the LCP, awarding body and 
requesting pany of the decision and of the reasons therefore by mail. 

(d) Upon determining that a hearing is necessary, the parties will be 
tilled and a hearing on cause for revocation of final LCP approval will 
held in accordance with tbe procedures for notice and hearing pro
dings set fonh in 8 CCR Section 16304. 

Narn: Authority cited: Section 1773.5, Labor Code. Reference: Section 1771.5, 
Labor Code. 

Hll>I'ORY 
I. New section filed 2-2D-92; operative 3-23-92 (Register 92., No. 13). 

Article 3. Notice and Components of LCP 

§ 16429. Notice of LCP Approval. 
(a) Notice of initial or final approval of an awarding body's LCP sball 

be given in the Call for Bids and in tbe contract or purchase order and 
shall also be posted at the job site. If more than one job site exists or where 
such posting would endanger public safety, tbe notice may be posted in 
tbe manner prescribed by 8 CCR Section 161 OO(b). 

(b) Notice of an approved LCP shall contain, at tbe minimum, the ef
fective date oftbe Director's initial or final approval. a statement tbat the 
limited exemption from prevailing wages pursuant to Labor Code Sec
tion 177 LS(a) applies to tbe contract, a telephone number to call for in-

quiries, questions, or assistance with regard to the LCP. and the name of 
the agent or office administering the LCP, if different from the awarding 
body. 
NoTE: Authority cited: Seelion 1773.5. Labor Code. Refenonce: Section 1771.5. 
Labor Code. 

HISTORY 
1. New section filed 2-2D-92; operative 3-23-92 (Register 92, No. 13). 

§ 16430. Components of LCP. 
(a) In accordance with Labor Code Section 1771.5(b), a LCP shall in

clude, but not be limited to, the following requirements: 
(I) The Call for Bids and the contract or purchase order shall contain 

appropriate language concerrting the requirements of Chapter 1 of Pan 
7 of Division 2 of the Labor Code; 

(2) A prejob conference shall be conducted before commencement of 
the work with contractors and subcontractors listed in the bid. at which 
time federal and state labor law requirements applicable to the contract 
shall be discussed, and copies of suggested reponing forms furnished. A 
checklist, showing which federal and state labor law requirements were 
discussed. shall be kept for each conference. A checklist in the format of 
Appendix A presumptively meets this requirement; 

(3) A requirement that certified payroll records be kept by the contrac
tor in accordance with Labor Code Section 1776 and furnished to the 
awarding body at times designated in the contraCt or within 10 days of 
request by tbe awarding body. The awarding body may create a form 
meeting the minimum requinements of (a) hereinafter "Cenified Weekly 
Payroll." Use of the current version ofDJR's ''Public Works Payroll Re
poning Form" (A-1-131) (New 2-80) constitutes full compliance with 
this requirement by the awarding body. A copy of Ibis suggested fonn 
follows Title 8 CCR Section 16500; · 

( 4) A program for orderly review of payroll records and, if necessary, 
for audits to verify compliance with tbe requirements of Chapter 1 of Part 
7 of Division 2 of the Labor Code; 

(5) A prescribed routine for withholding penalties, forfeitures, and un
derpayment of wages for violations of the requirements of Chapter 1 of 
Part 7 of Division 2 of the Labor Code; 

(6) All contracts to which prevailing wage requirements apply sball in
dude a provision that contract payments shall not be made when payroll 
records are delioquent or inadequat.e. 
NOTE: Authority cited: Section 1773.5, Labor Code. Reference: Section 
1771.5(b), Labor Code. 

HlsroRY 
l. New section and Appendix filed 2-2D-92; operative 3-23-92 (Rcg:ister92. No. 

13) 

Appendix A 

Suggested Checklist of Labor Law Requirements to 
Review at Prcjob Conference, Section 16430. 

The federal and stat.e labor law requirements applicable to the contract 
are composed of but not limited to the following items: 

!The next page is 1414.3.] 

729 



Title 8 Office of the Director § 16432 

(1) The contractor's duty to pay prevailing wages under Labor Code 
Section 1770 et seq., should the project exceed the exemption amounts: 

(2) The contractor's duty to employ registered apprentices on the pub
lic works project under Labor Code Section 1777.5: 

(3) The penalties for failure to pay prevailing wages (for non-exempt 
projects) and employ apprentices including forfeitures and debarment 
under Labor Code Sections 1775 and 1777.7; 

(4) The requirement to keep and submit copies upon request· of ceni
fied payroll records under Labor Code Section 1776, and penalties for 
failure to do so under Labor Code Section 1776(f): 

(5) The prohibition against employment discrimination under Labor 
Code Section 1777.6: the Government Code, and Title VTI of the Civil 
Rights Act of 1964; 

(6) Tne prohibition against accepting or extracting kickback from em
ployee wages under Labor Code Section 1778; 

(7) The prohibition against accepting fees for registering any person 
for public work under Labor Code 1779; or for filling work orders on 
public works under Labor Code Section 1780; · 

(8) The requirement to list all subcontractors under Government Sec
tion 4100 et seq; 

(9) The requirement to be properly licensed and to require all subcon
tractors to be properly licensed and the penalty .for employing workers 
while unlicensed under Labor Code Section I 021 and under the Califor
nia Contractors License Law, found at Business and Professions Code 
Section 7000 et seq: 

( 1 0) Toe prohibition against unfair competition under Business and 
Professions Code Section 1 7200-17208; 

(II) The requirement that the contractor be properly insured for Work
ers Compensation under Labor Code Section 1861; 

(12) The requirement that the contractor abide by the Occupational, 
Safety and Health laws and regulations that apply to the particular con
struction project; 

(13) The requirement to provide affirmative action for womeo and mi
norities as reouired in the Public Contracts Code and in the contract: 

(14) Toe ~hibition against hiring undocumented workers, and there
quirement to secure proof of eligibility/citizenship from all workers. 

§ 16431. Annual Report. 
The awarding body sball submit to the Director an annual report on the 

operation of its LCP within 60 days after the close of its fiscal year, or 
accompany its request for an extension of initilll approval, whichever 
comes firsL The annual report sball contain, at the minimum, the follow
ing information: 

(I) Number of contracts awarded, and their total value; 
(2) The number, description, and total value of contracts awarded 

whicb were exempt from the requirement of payment of prevailing 
wages pursuant to Labor Code Section 1771.5(a); 

(3) A su!D.Il1Bry of penalties and forfeitures imposed and withheld, or 
recovered in a court of competent jurisdiction; 

(4) A su!D.Il1Bry of wages due to employees resulting from failure by 
contractors to pay prevailing wage rates, the amount withheld from 
money due the contractors, and the amount recovered by action in any 
court of competent jurisdiction. 

(b) A LCP wbose contract responsibilities are statewide, or which in
volves widely dispersed and numerous contracts, or which is required to 
report contract enforcement to federal authorities in a federal format, 
may adopt a sumiillll')' reporting format to aggregate small contracts and 
estimate numbers and dollar values required by (a)( I) and (2). A summa
ry reporting format may be adopted by agreement wi~ the Di~tor after 
advance notice to interested parties, and a list of parues requesung such 
notice shall be kept by the Director. 
NOT!'.: Authority cited: Section 1773.5, Labor Code. Reference: Sections 1771.5, 
1171.6 and 1777.1, Lahar Code. 

H.!S1URY 

l. New secti<JO filed 2-2(}.-92; operntive 3-23-92 (Register 92, No. 13). 
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§ 16432. Audits. 
(a) Audits may be conducted when deemed necessary by the awarding& 

body and shall be conducted upon request of the Labor Commissioner.¥ 
(1) An audit consists of a comparison of payroll records to the best 

available information as to the actual hours worked and classifications of 
workers employed on the contract. An audit is sufficiently detailed when 
it enables the LCP, and the Labor Commissioner in reviewing proposed 
penalties, to draw reasonable conclusions as to compliance with there
quirements of Chapter I of Part 7 of Division 2 of the Labor Code. and 
to enable accurate computation of underpayment of wages to workers 
and of applicable penalties and forfeitures. Records sball be made avail
able to show that the audits conducted are sufficienUy detailed to vcrif)' 
compliance with the requirements of Chapter I of Part 7 of Division 2. 
An audit record in the form set out in Appendix B presumptively demon
strates sufficiency. 
NoTE: Authority cited: Section 1773.5. Labor Code. Reference: Sections 224. 
226,1773.2,1776,1777.5,1778,1810,1815,1860 and 1861,LaborCode. 

HISTORY 
1. New section and Appendix flled 2-20-92; operative 3-23-92 (Register 92, No. 

13). 

Appendix B 

Audit Record Form (suggested for use with Section 16432 audits) 

An audit record is sufficiently detailed to "verify compliance with the 
requirements of Chapter'' I, Public Works, of Part 7 of Division 2, when 
the audit record displays that the following procedures were accom
plished: 

(I) Audits of the obligation to secure workers' compensation means 
demanding written evidence of a binder issued by the carrier, or tele
phone or written inquiry to the Workers' Compensation Insurance Rating 

Bureau; · -
(2) Audits of the obligations to employ and_train apprentices m.e":'s i.n 

quiry to the program sponsor for the apprenllceable craft or traoe m the 
area of the public works as to: whether contract award information was 
received, including an estimate of joumeyperson hours to be performed 
and the number of apprentices to be employed; whether apprentices bave 
been requested, and whether the request has been met; wbether the pro
gram sponsor knows of any amounts sent by the contractor or subcon
rractor to it for the training trust, or the California Apprenticeship Coun
cil; and whether persons listed on the certified payroll in that craft or trade 
as being paid less than the joumeypcrson rate are apprentices registered 
with that program and working under apprentice agreements approved 
by the Division of Apprenticeship StBndards; 

(3) Audits of the obligation to pass througb amounts made pan of the 
bid for apprenticeship training connibutions, to either the training trust 
or the California Apprenticeship Council, means asking for copies of 
checks sent, or when the audit occurs more than 30 days after the month 
in which payroll bas been paid, copies of canceled cbecks; 

(4) Audits of "illegal taking of wages" means inspection of written au
thorizations for deductions (listed in Labor Code Section 224) in tbe con
rractor or subcontractor's files and comparison to wage deduction state
ments fumisbed employees (Labor Code Section 226), together with ar 
interview of several employees as to any payments not sbown on the 
wage deduction statements: 

(5) Audits of the obligation to keep records of working hours, and pay 
not less than required by Title 8 CCR Section \6200(a)(3)(F) for hours 
worked in excess of 8 hours are the steps for review and audit of Certified 
Weekly Payrolls under Title 8 CCR Section 16432; 

(6) Audits of the obligations to pay the prevailing per diem wage, 
means such steps for review and audit of Certified Week:ly Payrol\s 
which will produce a report covering compliance. i~ the areas of: . A 

(A) All elements defioed as the "General Prevruimg Rate of Pe: DtetV 
Wages" in Title 8 CCR Section 16000, which were deteronned to oe pre
vailing in the Director's detennination which was in effect on the date of 
the call for bids, available in its principal office, and posted; 

Paee 1414.3 
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A,) All elements defined as "Employer Payments" set fonh in Section 
~0 of these regulations. which were determined to he prevailing in the 

Director's determination which was in effect on the date of the call for 
bids, and pursuant to Labor Code Section 1773_2 was to be specified in 
the call for bids, made available in its principal office and posted. 

Article 4. Limited Exemption from the 
Requirement to Pay Prevailing Wages 

§ 16433. Limited Exemption. 
(a) As provided in Labor Code Section 1771.5. an awarding body hav

ing a LCP approved by the Director in accordance with these regulations 
shall not require payment ofthe general rate of per diem wages orthe gen
eral rate of per diem wages for holiday and ovenime work for any public 
works project of $25.000 or less when the project is for construction 
work, or of $15,000 or less when the project is for alteration, demolition, 
repair, or maintenance work. 

(b) A project for construction. alteration, demolition, repair, or main· 
tenance work shall be identified as such in the call for bids, and in the con· 
tract or purchase order. 

(c) If the amount of a contract subject to subdivision (a) is changed 
and, ,ll; a result, exceeds the applicable limit under which the payment of 
the general rate of per diem wages is not required, workers employed on 
the contract. after the amount due the contractor has readied the applica
ble limit shall be paid the general rate of per diem wages for regular, holi
day or overtime work. as the case may be. 
N~ Authority ciu:d.: Section 1773.5. UiliorCode. Reference: Section 1771.5, 

HJSTORY 

-

or Code. 

cw section filed 2-20-92; operative 3-23-92 (Regi&ter 92, No. 13). 

Article 5. Enforcement 

§ 16434. Duty of Awarding Body. 
(a) An awai-ding body having an initially or finally approvedLCP shall 

have a duty to the Director to enforce the requirements of Chapter 1 of 
Part 7 of Division 2 of the Labor Code and these regulations in a manner 
consistent with the practice of DLSE, as set forth in Divisions 2 and 3 of 
the Labor Code, and published regulations thereunder, where substantive 
standards an: not set out by regulations under this Title 8, group 4. 
Nore Authority cited: Section 1773.5. Labor Code. Rcfen:n<:<:: Sections 1771.5 
1111d 1771.6, Uilior Code. · 

H.! STORY 
l. New section filed 2-20-92; operative 3-23-92 (Register 92, No. 13). 

stop any duty to withhold if such inaccuracies do not amount to 1 percent 
of the entire Cenified Weekly Payroll in dollar value and do not affect 
more than half the persons listed as workers employed on that Certified 
Weekly Payroll, as defined in Labor Code Section 1776 and Title 8 CCR 
Section 1640 L 
NOTE: Authority cited: Section 1773.5. Labor Code. Reference: Sections 1729, 
1776. 1777.5. 1778, 1813 and 1815. Labor Code. 

H.!STORY 
I. New section filed :1,-20-92; operntive 3-23--92 (Register 92. No. 13). 

§ 16435.5. Withholding Contract Payments Equal to the 
Amount of Underpayment and Applicable 
Penalties When, After Investigation, It Is 
Established That Underpayment Has Occurred. 

(a) "Withbold" as defined in Section 16435(a) of these regulations. 
(b) "Contracts" as defined in Section 16435(b) of these regulations. 
(c) "Amount equal to the underpayment" is the total of the following 

determined by payroll review, audit, or admission of contractor or sub· 
contractor: 

( 1) The difference between amounts paid workers and the correct Gen
eral Prevailing Rate of Per Diem Wages. as defmed in TiUe 8 CCR Sec
tion 16000. and determined to be the prevailing rate due workers in such 
craft, classification or trade in which they were employed and the 
amounts paid; 

(2) The difference between amounts paid on behalf of workers and the 
correct amounts of Employer Payments, as defined in Title 8 CCR Sec
tion 16000 and determined to be part of the prevailing rate costs of con
tractors due for employment of workers in such c:raft, classification or 
trade in which they were employed and the amounts paid; 

(3) Estimated amounts of "illegal taking of wages"; 
(4) Amounts of apprenticeship training contributions paid to neither 

the program sponsor's training trust nor the California Apprenticeship 
Council; 

(5) Estimated peoalties under Labor Code Sections 1775, 1776, 
l777.7and 1813. 
NOTE: Authority ciu:d: Section 1773.5, Labor Code. Rt:fen:ncc: Sections 1729, 

· 1775. 1776, 1777.5. 1777.7, 1778, 1813 and 1815, Uilior Code. 
HlS1URY 

L New section filed 2-20-92; operative 3-23-92 (Register 92. No. 13). 

§ 16436. Forfeitures Requiring Approval by the Labor 
Commissioner. 

(a) "Forfeitures" an: the amowus of unpaid penalty and wage money 
assessed by the awarding body for violations of the prevailing wage laws, 
whether collected by withbolding from the contract amolint or by suit un
der the contract, or provisions of this Chapter. 

§ 16435. Withholding Contract Payments When Payroll (b) "Failing to pay the correct rate of prevailing wages" means those 
Records are Delinquent or Inadequate. public works violations which the Labor Commissioner bas exclusive 

(a) "Withhold" means to cease payments by the awarding body. oroth- authority to approve before they are recoverable by the Labor Com· 
ers who pay on its behalf, or agents, to the general conliactnr. Where the pliance Program, and which an: appealable by the contractor in coun or 
violation is by a subcontractor, the general contractor shall be notified of before the Director under Labor Code Section 1771.7. Regardless of 
the nature of the violation and reference made to its rights under Labor what are defined as "prevailing wages" in contract terms, non--eom-
Code Section 1729. pliance with the following are failures to pay prevailing wages. 

(b) "Contracts." Except as otherwise provided by agreement, only (I) Nonpayment of items defined as "Employer Payments" and "Gee-
contracts under a single master conliact, or contracts entered into as era! Prevailing Rate of Per Diem Wages" in Title 8 CCR Section 16000 
stages of a single project, may be the subject of withbolding. and Labor Code Section 1771. 

(c) "Delinquent payroll records" means those not submitted on the (2) Payroll records required by Labor Code Section 1776 . 
.ai.•te set in the contract (3) Labor Code Section 1777.5, but only insofar as the failure con-
W (d) '1nadeqoate payroll records" are any one of the following: sisted of paying apprentice wages lower than the joumeyperson rate 10 

(1) A record lacking the information required by Labor Code Section a person who is not an apprentice as defined in Labor Code Section 3077. 
1776; working under an apprentice agreement in a recognized program. 

(2) A record which contains the required information but not certified, (4) Labor Code Section 1778, Kickbacks. 
or cenified by someone not an agent of the contractor or subcontractor; (5) Labor Code Section 1779, Fee for registration. 

(3) A record remaining uncorrected for one payroll period, after the (6) Labor Code Sections 1813, 1815, and Title 8 CCR Section 
awardi_ng body has IP ven the c:ontractor notice of inaccuracies detectec 731.6200(a)(3 )(F) overtime for work over 8 hours in any one day or 40 hours 
by audit or record rev1ew. Prov1ded, however, that prompt correction will in any one week. 
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NOTE: Authority cited: Section 1773.5, Labor Code. Refe,.,ncc: Sections 1771. 
1771.5, 1777.5, 1776, 1779, 1813, 1815 lllld 3077, Labor Code. 

HISTORY 
1. New section flied 2-20-92; operative 3-23-92 (Register 92. No. 13). 

§ 16437. Determination of Amount of Forfeiture by the 
Labor Commissioner. 

(a) Where the LCP of the awarding body requests a determination of 
the amount of forfeiture, the request shall include a file or report to the 
Labor Commissioner which contains at least the following information: 

(1) The deadline by which contract acceptance of filing of a notice of 
oompletion, under Labor Code Section 1775, plus 90 days, will occur; 

(2) Any other deadline which if missed would impede collection; 
(3) Evidence of violation, in narrative form· 
(4) Evidence that an "audit" or "investigati~n," as defined in Section 

I 6432 of these regulations, occurred; 
(5) Evidence that the contractor was given the opportunity to explain 

why there was no violation, or that any violation was caused by mistake, 
inadvertence, or neglect, before the forfeiture was sentto the Labor Com
missioner, and the contractor either did not do so, or failed to convince 
the awarding body of its position; 

(6) Where the LCP of the awarding body seeks not only amounts of 
wages but also a penalty as pan of the forfeiture, and the contractor has 
unsuccessfully contended that the cause of violation was mistake, inad
vertence, or neglect, a shan statement should accompany the proposal for 
a forfeiture, with a recommended penalty amount pursuant to Labor 
Code Section 1775; 

(7) Where the LCP of the awarding body seeks only wages or a penalty 
less than $50 per day as pan of the forfeiture, and the contractor has suc
cessfully contended that the cause of the violation was mistake, inadver
tence, or neglect, then the file should include the evidence as to the con
tractor's knowledge of his or her obligation, including the program's 
communication to the contractor of the obligation in the bid invitations, 
at the prejob conference agenda and records, and any other notice given 
as part .of the contracting process. With the flle should be a statement, 
siotilar to that described in (6), and recommended penalty amounts, pur
suant to Labor Code Section 1775; 

(B) The previous record of the contractor in meeting his or her prevail
ing wage obligations. 

(9) Whether the LCP bas been granted initial, extended initial or final 
approval. 

(b) The file or report shall be served on the Labor Commissioner not 
less than 30 days before the final payment or, if that deadline has passed, 
not less than 90 days before the expiration of the deadline to ftle suit un
der Labor Code Section I 77 5. 

(c) A copy of the recommended forfeiture and the file or report shall 
be served on the contraCtor al the same time as it is sent to the LaborCom
otissioner. The awarding body may exclude from the documents served 
on the contractor copies of documents secured from the contractor during 
an audit, investigation, or meeting if those are clearly referenced in the 
file or repon. Along with the copy served on the coolraCtor shall be a no
tice stating all deadlines and rights of the contractor to contest the amount 
of forfeiture. A Notice of Deadlines in the format set out in Appendix C 
will presumptively fulfill the requirements of this subsection; 

(d) The Labor Commissioner shall affirm, reject, or modlfy the forfei
ture in whole or in pan as to penalty, and/or wages due. 

(e) The Labor Commissioner's det=ination of the forfeiture is effec
tive on one of the two following dates: 

shall be served within 30 days of receipt of the proposed forfeiture or no .A 
more than 30 days after the nouce of completion has been filed. W 

(2) For programs with final approval, approval is effective 20 days af. 
ter the requested forfeitures are served upon the Labor Commissioner 
unless the L~bor Commissioner serves a notice upon the panics, withi~ 
that llme penod, that_t!J).s. forfeiture request is subject to further review. 
For such programs, a notice that approval will follow such a orocedure 
will be included in the transmittal of the forfeiture request to th~ contrac
tor. _The Labor Commissioner's final approval, modification or disap
proval of the proposed forfeiture shall be served within 30 days of the 
date of receipt of the proposed forfeiture or no more than 30 days after 
the notice of completion has been filed, unless some other procedure has 
been adopted pursuant to 8 CCR Section I 6427(d). 
NOTE: Authority ciu:d: Section 1773.5, Labor Code. Refc,.,nce: Sections 1771 5 
and 177 5, Labor Code. · 

HISTORY 
l. New section and Appendix filed 2-20-92; opemtivc 3-23-92 (Reaistcr 92 No 13). •. • . 

Appendix C 
Notice of Dea.dlines 

(To Go to Contractor for Forfeitures under Section 16437) 
"This doc~ment requests the Labor Commissioner of California to ap

prove a forfetture of money you otherwise would be paid. The [name of 
the labor compliance program] for the [name of the awarding body hav
ing this work done) is asking the Labor Commissioner of California to 
agree, in 20 days, that the enclosed package of materials indicates that 
you have violated the law." 

"Failure to respond w the [name of the labor compliance program's) 
request that the Labor Commissioner approve a forfeiture by writing to 
the-Labor Commissioner within 20 days of the date of service (date o-· 
postmark) of this docume~t on you may lead the Labor Commissioner u 
affirm the proposed forfetture, and may also end your right to contest 
those amounts further. You must serve any written response on the Labor 
Commissioner, the [name of the labor compliance program] and [name 
of the awarding body] by rerum receipt requesred/certified mail. If you 
serve a written explanation, with evidence, as to why the violation did not 
occur, or why the penalties should not be assessed, within the 20 day peri-
od, it will be considered," 

and 
"U you change address, or decide to hire an attorney, it is your respon

sibility to advise both the [name of the Labor Compliance Program] and 
the Labor Commissioner by certified mail. Otherwise, notices will be 
served al your last address on me, and deadlines might pass before you 
receive such notices." 

§ 16438. Deposits of Penalties and Forfeitures Withheld. 
(a) Where the involvement of the Labor Commissioner has been lim

ited to a determination of the actual amount of penalty, forfeiture or un
derpayment of wages, and the maner bas been resolved without litigation 
by or against the Labor Commissioner, the awarding body· having a LCP 
shall deposit penalties and forfeitures in its general fund. U an approved 
LCP is operated through an agent, penalties and forfeitures shall be de
posited as provided in the agreement designating the agent for the award
ing bodies involved. 

(b) Where collection of fines, penalties or forfeirures results from 
court action to which the Labor Commissioner and awarding bod)' are 
both parties, the fines, penalties or forfeitures shall be divided between 
the general funds of the state and the awarding body, as the court may de-

(t) For programs with initial approval or an extension of initial ap
proval pursuant to Section 16426 of these regulations, on the date the La
bor Commissioner serves by first class mail, on the political subdivision 
and on the contractor, an endorsed copy of the proposed forfeiture", or a 
newly drafted forfeiture statement which sets out the amount offorfeirure 
approved. Service on the contractor is effective if made on the last ad
dress supplied by the contractor in the record. The Labor Commi~732· 
er's approval, modification or disapproval of the proposed forf-•• ~e 

cide. A 
(c) All amounts recovered by suit brought by the Labor Commission 'WI' 

and to which the awarding body is not a pany, shall be deposited in the 

general fund of the state. 
(d) All wages and benefits which belong to an employee and are with

held or collected from a coorractor or sub-contractor, either by withhold
ing or as a result of court action pursuant to Labor Code Section 1715. 
and which have not been paid to the employee or irrevocably commiued 

,,"I,' 
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AJ,e employee's behalf to a benefit fund, shall be deposited with the 
.or Commissioner, who shall handle such wages and benefits in accor

dance with Labor Code Section 96.7. 
NOTE: Authority cited: Section 1773.5, Labor Code. Reference: Sections 1771.6 
and 1775, Labor Code. 

HISTORY 

1. New section filed 2~2G-92; operative 3-23-92 (Register 92, No. 13). 

§ 16439. Appeals of a Labor Compliance Program 
Enforcement Action. 

(a) A wntrnctor may appeal the result of a LCP enforcement action by 
s~rving a notice of appeal on the Director of Industrial Relations as anal
ternative to going to coun under Labor Code Section 1732. Such notice 
must be served within 20 days of the date a detennination of forfeiture 
has been approved by the Labor Commissioner. A copy of the notice of 
appeal shall be served on the awarding body and the LCP at the same time 
as it is sent to the Director. Appeal of a LCP enforcement action to the 
Director oflndustrial Relations waives the contrnctor' s right to fl.le suit 
pursuant to Labor Code Section 1732. 

(b) The notice shall state the grounds for the appeal, and whether a 
hearing is desired. The decision to hold a hearing is within the sole discre
tion of the Director and shall be dependent upon whether the appeal is 
timely, the matter is within the scope of Labor Code Section l 732, and 
the material furnished by the record already in the me is insufficient for 
a fully informed decision. The Director may appoint a hearing officer to 
review the record below (subsection (c)), hold a hearing and recoinmend 
a decision. The Director shall make the final decision on the appeal. 

(c) Upon receipt of a copy of the notice of appeal, the awarding body 
I, within 30 days, forward to the Director a full copy of the record of 
enforcement proceedings and any further documents, arguments, or 

thorities it wishes to have considered in the appeals process. Accompa
nying those materials shall be a declaration of service on the contractor 
although materials already served in the process of seeking Labor Com
missioner approval may be listed rather than re-served. 

(d) The Director may request a supplernemal report on the activities 
of the Labor Compliance Program. This report will be an update of the 
annual report required in 8 CCR Section 16431. 

(e) Upon receipt of the notice of appeal, and all documentation re
ferred to in section (c) above; the Director shall have 90 days in which 
to issue a determination. If additional time is required due to the complex
ity of the issues, or for other good cause, the Director shall have the right, 
upon notice to the panies to one 30 day extension of the time in which 
to issue the determination. 

(f) The Director's ruling on the appeal shall be final. 
NOTE: Authority cited: Sections 54, 55 and 1773.5. Lnbor Code. Reference: Sec
tion 1771.7, Labor Code. 

H.!sroRY 
l. New section filed 2-2G-92; operative 3~23~92 (Register 92, No. 13). 

Article 6. Severability 

§ 16500. Severability. 

Article 8. Debarment 

§ 1 6800. Defi nilions. 
ln addition to the definitions of "Contractor," "Subcontractor," 

"Awarding Body," "Political Subdivision," "Public Works," and any 
other applicable terms, found in Group 3. Payment of Prevailing Wag~s 
uoon Public Works, article 17 section 16000, the following terms are de
!i~ed for general use in this article. ' 

"Substantial1nterest" means an interest of twenty percent (20%) of a 
corporation, limited partnership or similar entity and includes an individ· 
ual holding the position of responsible managing employee, qualifying 
responsible managing officer or general parmer regardless of the per
centage interest in the entity. 

"Fraud" means a suggestion, as a fact, of that which is not true, by one 
who does not believe it to be true; or the assertion, as a fact, of that which 
is not true, by one who ha~ no reasonable ground ior believing it to be 
true; or the suppression of a fact, by one who is bound to disclose it, or 
who gives information of other facts which are likely to mislead for want 
nf communication of that fact; or a promise, made without any intention 
of perf arming it. 

"Person" means an individual or legal entity, including, but not limited 
to, any firm, corporation, partnership, limited pannership, agency, asso
ciation, organization or trus~ and includes, where applicable, the public 
agencies. ~warding bodies and any agent or officer thereof authorized to 
act for or on behalf of any of the foregoing. 

"F=" means, but is not limited to, any individual, corporation, pan
nersbip, limited partnership, agency, association, organization or trust 
operating a business in the State of California whether or not licensed or 
permitted to do so. 

"Intent to Defraud" means the intentto deceive another person or enti· 
ty, as defined in this article. and to induce sucb other person or entity, in 
reliance upon such deception, to assume, create, transfer, alter or termi
nate a right, obligation or power with reference to propeny of any kind. 

"Deliberately" means premeditated and intentional and does not in
clude inadvertent error. 

"Respondent" means any person or entity subject to the proceedings 
set forth in this article. 
NOTE: Authority cited: Section 1777.1(e), Labor Code. Reference: Section 
1777.1, Labor Code. 

HlSTORY 
1. New section filed 4-5-90 as an emergency; operative 4-5-90 (Register 90, No. 

14). A Certificate of Compliance must be t.ransmitted to OAL within 120 days 
or emcrll"ocy language will be rcpcaled on 8-3-90. 

2. New section filed 9-4-90 as an emergency readoption effective 9-4-90 (Regis
ter 90, No. 42). A CcrtifiCJ!Ie of Compliance must be t.ransmitted to OAL by 
1-2-91 or emergency language will be repealed on the following day. 

3. Repealed on Ja.nuary 3. 1991 by operation of Government Code se~t..ion 
ll3%.l(g) (Registcr91. No. 12). 

4. New section filed 2-13-91; opomtive 2-13-91 (Register 91. No. 12). 

§ 16601. Investigations: Duties, Responsibilities and 
Rights of the Parties. 

(a) Division of Labor Standards Enforcement. The Division of Labor 
Standards Enforcement (hereinafter "DLSE") may investigate any al
leged violation of the provisions of chapter 1, pan 7 of the California La
bor Code for pt1Iposes of enforcing Labor Code section 1777.1. Investi-
gations pursuant to section 1777 .I arc for the purpose of detennining a 
Respondent's willful violation, or violation with the intent to defraud, of 
the provisions of chapter 1. part 7 of the California Labor Code, with the 
exception of section l 777.5. 

(I) Where a preliminary investigation reveals that there is insufiicicm 
evidence to continue the investigation, DLSE may close the investigation 
and shall notify the Respondent and awarding body in writing. 

If any provision of the regulations in Group 3 or Group 4 or the appli
cation thereof to any person, pany or circumstances is held invalid, such 

&;validity shall not affect other provisions or applications of these regula
-~ns which can be given effect without the invalid provisions or applica

tions, and to this end the provisions of these regulations arc severable. 
NoTE: Aul.bority cited: Sections 54 and 1773.5, Labor Code. Reference: Section 
1773.5, Labor Code. (2) In the event an investigation of any Respondent reveals a violation 

of Labor Code section 1777.1, DLSE shall notify the awarding body in 

733wnting and shall serve upon the Respondent a Notice of Hearing together 

HISTORY 

1. Amendment filed 2-2G-92; operative 3-23-92 (Register 92, No. 13). 
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with a Statement of Alleged Violations, which shall specifically set forth 
DLSE' s allegations against the RespondenL 

(A) Service of both the Notice of Hearing and Statement of Alleged 
Violations shall be complete when mailed, by first class postage, to the 
last address of record for the Respondent listed with the State Contractors 
License Board or, in the event the Respondcm is not licensed by the Smte 
Contrnctors License Board, the last known address of the Respondent 
available to the awarding body or, in the case of a subcontractor, the last 
known address available to the general contractor with whom the sub
contrnctor contrncted in the performance of the publ{c works project un
der investigation. In the event there i"s neither an address of record with 
the State Contrnctors License Board or the awarding body or general con
tractor, the Notice of Hearing and Statement of Alleged Violations shall 
be served pursuant to the provisiortS of the Code of Civil Procedure, sec
tions 4!5.10- 415.50. concerning the service of civil summons. 

(B) The Notice of Hearing shall list the date, time and place of the hear-

ing which shall not be scheduled sooner than forty-five days after theA, 
date of the mailing of the Notice of Hearing and Statement of Alleged'W 
Violations. 

(C) The Respondent shall have the opportunity to review and copy 
such records from the investigative file of DLSE which are not subject 
to either attorney-client or work product privikges. The Respondent 
shall be entitled to a reasonable number of subpoenas but shall be liable 
for any costs of service of the subpoenas, or any other wimess or mileage 
fees incurred. 

Mileage and Wimess fees shall be set as specified in Government 
Code section 68093. In the exercise of his or her discretion, the Hearing 
Officer may limit the number of witnesses subpoenaed either for the pur
pose of corroboration or for establishing a single material fact in issue, 
or where the Respondent has not furnished satisfactory evidence that the 
witness wiU be able to give necessary and competent testimony material 
to the issues at the bearing. 

[Tho next page is 1415.) 
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(D) ln presiding over a hea.-ing conducted pursuant to section 
1777.l(c), the Hearing Officer shall control the order of presentation or· 
evidence, and shall direct and rule on mauers concerning the conduct of 
the hearing and of those persons appearing. The hearing shall be con
ducted in an informal setting preserving the rights of the Respondent. The 
formal rules of evidence shall not apply and any relevant evidence may 
be admitted if it is the son of evidence on which responsible persons are 
accustomed to rely in the conduct of serious affairs, regardless of the ex
istence of any common law or statutory rule which might make imp\oper 
the admission of such evidence over objection in civil actions. However, 
no determination shall be made based solely upon any evidence which 
would not be admissible, over objection, in a coun of law in this state. 

(E) The bearing shall be phonographically recorded. The Respondent 
may request a copy of the recording, and shall bear all costs incidental 
to the preparation of same. The Respondent may arrange to have the hear
ing reponed by a cenilied coun reponer and shall bear all cost incidental 
thereto. If the record of the hearing is transcribed by the Respondent, a 
copy thereof shall· be provided to the Labor Commissioner free of any 
cost within live (5) days of such transcription. 

(F) Oral evidence at the hearing shall be taken only upon oath or affir
mation. The Respondent shall have the right to call and examine wit
nesses, to introduce exhibits and to rebut the evidence against him or her.· 

(G) Any" Respondent to a proceeding hereunder may, but need not, be 
represented by legal counsel during the entire course of the investigation, 
including the hearing. 

(H) Continuances of hearings scheduled pursuant to Labor Code sec-. 
tion 1777.l(c) ordinarily will not be granted. The Hearing Officer, in the 
eKcrcise of his or her sound discretion, may grant a continuance of the 
hearing only upon a showing of cxtraondinary circumstances and good 
cause. 

(I) At the conclusion of the hearing the Hearing Officer may take the 
matter under submission or allow the introduction of post hearing briefs. 
The Hearing Officer shall prepare a Findings of Fact and Conclusions 
and a proposed Determination which shall contain the recommended 
penalty, if applicable. The Labor Commissioner or his designee shall 
have the right to modify, change or adopt the proposed Findings of Fact 
and Conclusions, the proposed Determination and any recommended 
penalty. No Detennination or penalty shall be final until adopted by the 
State Labor Commissioner. 

(J) The Detennination of the Labor Commissioner after the hearing 
shall be served on the Respondent as provided in subdivision (A), above. 

(K) ln the event that the Determination of the Labor Commissioner re· 
suits in an order to debar the Respondent, DLSE shall notify through the 
Division of Labor Statistics and Research all awarding bodies of such 
Determination immediately upon service of the Determination on theRe
spondent. ln addition, DLSE shall maintain a record of each and every 
debarment under the provisions of Labor Code section 1777 .I for a peri
od of 5 years from the date of the debarment, and shall Jist the nam~ and 
last known address of the debarred contractor or subcontractor, the dare 
of the debarment and the teno of the debarment, and shall make that in
fonoation available to the public, upon written request, which encloses 
a self-addressed and stamped eovelope. 

(b) Awarding Bodies. Any awarding body which has awarded or let 
a contract or purchase order to be paid for in whole or in pan from public 
funds calling for the construction, alteration, demolition, repair, mainte
nance, or improvement of any structure, building, road, property, or other 
improvement of any kind (including the laying of carpet and the hauling 
of refuse from a public works site to an outside disposal location with re
spect to contracts involving ary state agency, including the California 
State University and University of California) shall, in accordance with 
Labor Code section 1776(g), inform prime contractors of the require
ments of Labor Code section 1776, and any other requirements imposed 
by law, in order to assist DLSE with an investigation pursuant to Labor 
Code 1777 .I. The awarding body shall have the right to review the re
cords from the investigative file ofDLSE which are not covered by a nor-
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ney- client or work product privileges, and which are not being utilized 
in the ongoing investigation of a criminal offense. 

(c) Contractors and Subcontractors. All contractors and subcontrac
tors, including Respondents, who have contracted to perform services on 
a public works project shall comply with Labor Code 1776, and any other 
requirements imposed by law, in order to assist DLSE with an investiga· 
tion pursuant to Labor Code section 1777.1. 
NOTE: Authoritv cited: Se~:tion 1777.l(e). Labor Code. Reference.: SecLion 
!777 .1. and Section 92, Labor Code. 

HISTORY 
I. New section filed 4-5-90 BS ll11 emergency: opemtive 4-5-90 (Register 90. No. 

14). A Certificate of Complillllce must be !rnnsmitted to OAL within 120 dJlys 
or emergency language will be nopoa!ed on 8-3-90. · 

2. New section filed 9--4-90 as an emergency readoption effective 9--4--90 (Regis
ter 90, No. 42). A Certificale of Compliance must be transmitted to OAL by 
l-2-91 or emergency hmguage will be nopealed on the following dny. 

3. Repealed on January 3, 1991 by operation of Government Code section 
ll346.l(g) (Register 91. No. 12). 

4. New section filed 2-13-91·, operntive 2-13-91 (Register 91, No. 12). 

§ 16802. Penalties. 
In the event that the Labor Commissioner determines that a violation 

of chapter I of pan 7 of the Labor Code has occurred. the Hearing Officer 
may recommend the penalty to be imposed on the Respondent. 

(a) In setting a penalty, due consideration shall be given to the nature 
of the offense: the amount of underpayment of wages per worker: the ex
perience of the Respondent in the area of public works: and the Respon· 
dent's compliance with Labor Code section 1776. The above consider
ations shall be based upon evidence presented at the hearing and made 
a pan of the record. 
NOTE: Authority cited: Seotion l777.l(e), Labor Code. Reference: Section 
177 7 .1, Labor Code. 

HlsrORY 
l. New section filed 4-5-90 ns ll11 emergency: opemtive 4-5-90 (Register 90, No. 

14). A Certificate of Compliance must be !rnnsmitted to OAL within 120 days 
or emergency language will be repoalcd on &-3-90. 

2. New section flied 9--4-90 ns an emergency readoption effective 9--4--90 (Regis
ter 90, No. 42). A Certificate of Compliance must be transmitted to OAL by 
1-2-91 or emergency langWige will be repealed on the following day. 

3. Repealed on January 3, 1991 by opemtion of Government Code section 
11346.1 (g) (Register 91, No. 12). 

4. New section filed 2-13-91: opc:rntive 2-13-91 (Register 91, No. 12). 

Subchapter 4. Employment of Aliens Not 
Entitled to Lawful Residence 

ND7E: Authority cited: S<Oelions 55 and 59, Labor Code. Reference: Section 2805. 
Labor Code. 

HISTORY 
l. New Group 4 ( §§ 16209, 16209.!-16209.6) filed 3-24-72 ns an emergency; 

effective upon filing (Register 72. No. 13). 
2. Certificate of Compliance filed 6-2-72 (Register 72, No. 23). 
3. Repealer of Group 4 (Article l, Sections 16209, 16209.1-16209.6) filed 

12-15-82 by OAL purnuantto Government Code Section 11349.7G) (Register 
82, No. 51). 

Subchapter 5. Department of Industrial 
Relations-Conflict of Interest Code 

§ 17000. General Provisions. 
The Political Reform Act, Government Code Sections 81000, et seq., 

requires state and local government agencies to adopt and promulgate 
Conflict of lmerest Codes. The Fair Political Practices Commission has 
adopted a regulation, 2 Cal. Code Regs. Section 18730, which contains 
the terms of a standard Conflict of Interest Code, which can be incorpo
rated by reference, and which may be amended by the Fair Political Prac
tices Commission to conform to amendments in the Political Reform Act 
after public notice and hearings. Therefore, the terms of 2 Cal. Code 
Regs. Section 18730 and ary amendments to it duly adopted by the Fair 
Political Practices Commission, along with the attached Appendix in 
which officials and employees are designated and disclosure categories 
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are set fonh, are hereby incorporated by reference and constitute the Con
flict of Interest Code of the Deparunent of Industrial Relations. 

Pursuant to Section 4(A) of the standard Code, designated employees 
shall file statements of economic interests with the agency. Upon receipt 
of the statement of the Director, the agency shall make and retain a copy 
and forward the original of this statement to the Fair Political Practices 
Commission. 
NOTE: Authority cited: Section 87306, Government Code. Reference: Sections 
B730G-B7302 and 87306, Government Code. 

H.! STORY 
1: New Group 5 (Articles 1-7, Sections 1700G-17800, not consecutive) filed 

12-2-77; effective thirtieth day thereafter. Approved by the Fair Political Prac
tices Commission 1-19-77 (Register 77, Nci. 49). 

2. Repealer of Group 5 (Articles 1-7. Sections l700G-17800, not consecutive) and 
new Group 5 (Section 17000 and Appendix) ftled 2-26--81; effective lhinieth 
day thereafter. Approved by Fair Political Practices Commission 12-1-80 
(Register 81, No.9). 

3, Repealer of section and Appendix and new section and Appendix filed 
3-3-2003; operative 4--2-2003. Approved by Fair Political Practices Commis
sion 12-19-2002 (Register 2003, No. 10), 

Appendix 

Department of Industrial Relations 
Disclosure Categories 

Category 1: 
Designated employees assigned to Category 1 shall repon as follows: 
investments, interests in real propeny, business positions and income 

from any source that: (1) is subject to the authority of the Depanment of 
lndusuial Relations or any of its organizational components; (2) is an or
ganization or association composed primarily of persons or entities sub
ject to the authority of the Deparunent of Industrial Relations or any of 
its organizational components; or (3) engages in or derives any of its in
come from providing consulting services or education seminars on mat
ters subject to the authority of the Deparunent oflndustrial Relations or 
any of its organizational components. 

Category 2: 
Designated employees assigned to Category 2 shall repon as follows: 
Investments, business positions and income from any source that: ( l) 

is subject to the authority of the Department oflndustrial Relations or any 
of its organizational components; (2) is an organization or association 
composed primarily of persons or entities subject to the authority of the 
Depanment of Industrial Relations or any of its organizational compo
nents; or (3) engages in or derives any of its income from providing con
sulting services or educational seminani on matters subject to the author
ity of the Department of industrial Relations or any of its organizational 
components. 

Cazegory 3: 
Designated employees assigned to Cmegory 3 shall repon as follows: 
Investments. interests in real property, business positions and income 

irom any source which has sold, rented, or leased goods, facilities, sup
plies or equipment to the Deparunem of Industrial Relations, or any of 
its organizational components. within a two year period preceding the ftl. 
ing date of the designated employee's disclosure statemen~ 

Ccuegory 4: 
Designated employees assigned to Category 4 shall repon as follows: 
Investments, business positions and income from any source which 

sells, rents, or leases computer or information technology equipmen~ 
supplies, facilities, software, trnining or consulting services. 

Ccuegory 5: 
Designated employees assigned to Category 5 shall report as follows: 
lnvesunents, business positions and income from any source that: (1) 

is subject to the authority of the Division ofWorken' Compensation or 
the Workers' Compensation Appeals Board, including but not limited to 
physicians (as defined in Labor Code§ 3209.3), medical facilities, ian· 
guage imerpreten, vocational rehabilitation practitio~ers, investi~ato_rs, 
medical billing and lien collection agencies, worken compensauon l!l· 
surance carriers and claims administrruors, and self-insured employers; 
(2) is an organization or association composed primarily ofpenons or ~n
tities subject to the authority of the Division of Workers' Compensauon 

or the Workers' Compensation Appeals Board; or (3) engages in or 
derives any of its income from providing consulting services or educa
tional seminars on workers' compensation issues. Workers' Compensa
tion Judges shall also comply with the California Code of Judicial Ethics. 

Category 6: 
Designated employees assigned to Category 6 shall report as follows: 
Investments, business ·positions and income from any source that: ( 1) 

is subject to the authority of the Industrial Medical Council or the Divi
sion of Workers' Compensation, including but not limited to physicians 
(as defined in Labor Code § 3209.3), medical facilities, language inter
preters, vocational rehabilitation practitioners, investigators, medical 
billing and lien collection agencies, workers' compensation insurance 
carriers and claims administrators, and self-insured employers; (2) is an 
organization or association composed primarily of persons or entities 
subject to the authority of the Industrial Medical Council or the Division 
of Workers' Compensation; or (3) engages in or derives any of its income 
from providing consulting services or educational seminars on workers' 
compensation issues. 

Category 7: 
Designated employees assigned to Category 7 shall repon as follows: 
Investments, business positions and income from any source that: ( 1) 

is subject to the authority of the Division of Labor Standards Enforce
ment; (2) is an organization or association composed primarily of per
sons or entities subject to the authority of the Division of Labor Standards 
Enforcement; or (3) engages in or derives any of itS income from provid
ing consulting services or educational seminars concerning labor or pre
vailing wage law. 

Category 8: 
Designared employees assigned to Category 8 shall repon as follows: 
Investments, business positions and income from any source tha!: (l) 

is subject to the authority of the Division of Workers' Compensation or 
the Office of Selflnsurance Plans, including but not limited to physicians 
(as defmed in Labor Code§ 3209.3), medical facilities, language inter
preters, vocational rehabilitation practitioners, investigators, medical 
billing and lien collection agencies, workers· compensation insurance 
carriers and claims administrators, and self-insured employers; (2) is an 
organization or association composed primarily of persons or entities 
subject to the authority of the Division of Workers' Compensation or the 
Office of Selflnsurance Plans; or (3) engages in or derives any of its in
come from providing consulting services or educational seminars on 
workers' compensation issues. 

Category 9: 
Designated employees assigned to Category 9 shall report as follows: 
Investments, business positions and income from any source that: (I) 

is subject to the authority of either the Division of Occupational Safety 
and Health, the Occupational Safety and Heath Standards Board, or the 
Occupational Safety and Health Appeals Board; (2) is an organization or 
association composed primarily of persons or entities subject to the au
thority of either the Division of Occupational Safety and Health, the Oc
cupational-Safety and Heath Standards Board, or the Occupational Safe
ty and Health Appeals Board; or (3) engages in or derives any of its 
income from providing consulting services or educational seminars con
cerning occupational safety and health, industrial hygiene, or safety engi
neering. 

Category 10: 
Designated employees assigned to Category 10 shall report as follows: 
Investments, business positions and income from any source that: ( 1) 

is subject to the authority of either the Division of Occupational Saf~ty 
and Health, the Occupational Safety and Heath Standards Board, or tne 
Occupational Safety and Health Appeals Board, within the subject mat
ter area over which the employee exercises exercise jurisdiction; (2) is 
an organization or association composed primarily of persons or entities 
subject to the authority of either the Division of Occupational Safety and 
Health, the Occupational Safety and Heath Standards Board, or the Oc
cupational Safety and Health Appeals Board, _within th_e ~object matter 
area over which the employee exercises exerciSe JUrtsdicuoo; or (3) en
gages in or derives any of its income from providing consulting services 
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~ST~A~T~E~O~F~C~ALIF~~ORN~!A~~;;::=::;=;=~~~~================ EXHIBIT B 
DEPART:MENT OF INDUSTRIAL RELATIONS 
DIVISION OF ADMINISTRATION 

•

ffice of the Director-Legal Unit 
0 W. Fourth St, Suite 600 

os Angeles, CA 90013 

October 16, 2003 

Paula Higashi, Executive Director 
Commission on State Mandates 
980-Ninth Street, Suite 300 
Sacramento, CA 95814 

RE: City of Newport Beach 
Test Claim No.: 03-TC-13 
Prevailing Wage Rates 

Dear Ms. Higashi: 

Tel. No (213) 576-7725 
Fax (213) 576-7735 

RECEIVED 
OCT 2'1 2003 

COMMISSION ON 
STA·TI= MANnA TES 

·.·1:· 

This offtce is the primary representative of the Department of Industrial Relations in this matter. 
Please change your official address record to direct all con-espondence to me at the above 
address. 

In addition to changing your address record as requested above, we are requesting an additional 
90 days from November 3, 2003, in ·which to respond. In part, the request for more time is based 
on the complex.ity of the claim just filed but is also based on the fact that the current deadline is 
less than two weeks before a new Governor is scheduled to be sworn into office. As we do not 
know who will be Director of Industrial Relations or what a new Director's position will be on 
this Test Claim, we are requesting sufficient time to be able to brief the new Director fully and 
prepare a formal response consistent with the Director's views. If our request for an extension is 
granted, our response would be due on or before Monday, February 2, 2004. 

Thank you in advance for your anticipated cooperation. 

Yours truly, 

ASM/rns 

cc: See Attached Mailing List 
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PROOF OF SERVICE 
(Code Civ. Proc. §§ 1013a, 2015.5) 

Re: Prevailing Wage Rate, 03-TC-13 
City of Newport Beach, Claimant 
Labor Code Section 1720, et a!. 
Public Contract Code Section 22022 
Title 8, CCR, Section 16000 eta!. 
Statutes 2001, Chapter 938 et a!. 
And Affected Parties and State Agencies 

I am employed in the City and County of Sacramento, California. I am over the age of 

eighteen years and not a party to the within action; my business address is 320 W. Fourth 

Street, Suite 600, Los Angeles, CA 90013. 

On October 17. 2003, I served the enclosed Letter to Paula Higashi, Executive 

Director, dated October 16, 2003, on the parties listed below, through their attorneys of 

record, by placing true copies thereof in sealed envelopes addressed as shown below for service 

as designated below: 

(A) By First Class Mail: I am readily familiar with the practice of the Department of 
Industrial Relations, Office of the Director Legal Unit, for the collection and 
processing of correspondence for mailing with the United States Postal Service. 
I caused each such envelope, with first-class postage thereon fully prepared, to 
be deposited in a recognized place of deposit of the U.S. Mail in Loa Angeles, 
California, for collection and mailing to the office of the addressee on the date 
shown herein. 

(B) Bv Personal Service: I caused each such envelope to be personally delivered to 
the office of the addressee by a member of the staff of the Department of 
Industrial Relations, Office of the Director Legal Unit, on the date last written 
below. 

(C) By Messenger Service: I am readily familiar with the practice of the 
Department of Industrial Relations, Office of the Director Legal Unit for 
messenger delivery, and I caused each such envelope to be delivered to a courier 
employed by Golden State Overnight, with whom we have a direct billing 
account, who personally delivered each such envelope· to the office of the 
address at the place and on the date last written below. 

(D) Bv Facsimile Transmission: I caused such document to be served via facsimile 
electronic equipment transmission (fax) on the parties in this action, pursuant to 
oral and/or written agreement between such parties regarding service by 
facsimile by transmitting a true copy to the following fax numbers: 
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TYPE OF ADDRESSEE & FAX NUMBER PARTY 
SERVICE OF APPUCABLE) REPRESENTED 

A Mr. Glen Everroad Claimant 
Revenue Manager 
City of Newport Beach 
3300 Newport Blvd. 
P.O. Box 1768 
Newport Beach, CA 92659 

A Mr. Allan Burdick Claimant 
MAXIMUS Representative 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

A Mr. Keith Gmeinder Interested 
Department of Finance 
915 L Street, 8th Floor 

Party 

Sacramento, CA 95814 

A Mr. ~chael Flavey State Agency 
State Controller's Office 
Division of Accounting and Reporting 
3301 C. Street, Suite 500 
Sacramento, CA 95816 

A Mr. Paul ~nney Interested 
Spector, ~ddleton, Young & ~nney, LLP Party 
7 Park Center Drive 
Sacramento, CA 95825 

A David Wellhouse Interested 
David Wellhouse & Associates, Inc. Party 
9175 Kiefer Blvd., Suite 121 
Sacramento, CA 95826 

A Ms. Flarrneet Barkschat Interested 
Mandate Resource Service Party 
5325 Elkhorn Blvd., Suite 307 
Sacramento, CA 95842 

A Ms. Annette Chinn Interested 
Cost Recovery Systems Party 
705-2East Bidwell Street, Suite 294 
Folsom, CA 95630 
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A 

A 

A 

Mr. Steve Smith, CEO 
Mandated Cost Systems, Inc. 
11130 Sun Center Drive, Suite 100 
Rancho Cordova, CA 95670 

Mr. Leonard Kaye 
County of Los Angeles 
Auditor-Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 

Ms. Cindy Sconce 
Centration, Inc. 
12150 Tributary Point Drive, Suite 140 
Gold River, CA 95670 

Interested 
Party 

State Agency 

Interested 
Party 

Executed on October 17, 2003, at Los Angeles, California. I declare under penalty of 

perjury under the laws of the State of California that the foregoing is true and correct. 
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STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
980 NINTH STRE::T, SUITE 300 

•

AMENTO, CA 95814 
E: (916) 323·3562 

(916) 445·0278 
E-mail: csmlnio@csm.ca.gov 

October 22, 2003 

Mr. Anthony Mischel 
Department of Industrial Relations 
Division of Administration 
Office of the Director-Legal Unit 
320 W. Fourth St., Suite 600 
Los Angeles, CA 90013 

And Affected State Agencies and Interested Parties (See Enclosed Mailing List) 

RE: Request for Extension of Time 
Prevailing Wages, 03-TC-13 
City of Newport Beach, Claimant 
Labor Code Sections 1720, et al. 

Dear Mr. Mischel: 

Your request for an extension oftime to file comments on the above-named matter is 
approved for good cause. Comments from state agencies are now due on or before 
February 2, 2004. 

Please contact Nancy Patton at (916) 323-8217 if you have questions. 

Assistant Executive Director 

j: mandates/200 3/tc/03 tc 13/extok 
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Original List Date: 

&Last Updated: 
Wust Print D§te: 

Claim Number. 

Issue: 

10/3/2003 
10/21/2003 
10/22/2003 

03-TC-13 

Prevailing Wages 

TO ALL PARTIES AND INTERESTED PARTIES: 

Mailing lnfonnation: Other 

Mailing List 

Each commission mailing list is continuously updated as requests are receiwd to include or remow any party or person 
on the mailing list. A current mailing list is prollided with commission correspondence, and a copy of the current mailing 
list is available upon request at any time. Except as prm,;ded otheJWise by commission rule, when a party or interested 
party files any written material with the commission concerning a claim, It shall simultaneously serw a copy of the written 
material on the parties and interested parties to the claim identified on the mailing list prollided by the commission. (Cal. 
Code Regs., tit. 2,_§ 1181.2.) _ 

Mr. Glen Ewrroad 
City of Newport Beach 

3300 Newport Bl\d. 
P. 0. Box 1788 
Newport Beach, ·CA 92659-1768 

Mr. Allan Burdick 
MAXIMUS 

4320 Auburn Bl\d., Suite 2000 
-Sacramento, CA 95841 

Mr. Paul Minney 

Spector, Middleton, Young & Minney, LLP 

7 Park Center Driw 
Sacramento, CA 95825 

Mr. Da~d Wellhouse 
David Wellhouse & Associates, Inc. 

9175 Kiefer Blvd, Suite 121 
Sacramento, CA 95826 

Ms. Hamneet Barkschat 
Mandate Resource Seruces 

5325 Elkhorn Bl\d. #307 
Sacramento, CA 95842 

Ms. Annette Chinn 

Cost Recowry Systems 

705-2 East Bidwell Street, #294 
Folsom, CA 95630 

Page: 1 

-,--.--
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Claimant 

Tel: (949) 644-3127 

Fax: (949) 644-3339 

Claimant Representative 

Tel: {916) 485-8102 

Fax: {916) 485-0111 

., . 

Tel: (916) 646-1400 

Fax: (916) 646-1300 

Tel: (916) 368-9244 

Fax: {916) 368-5723 

Tel: {916) 727-1350 

Fax: {916) 727-1734 

Tel: (916) 939-7901 

Fax: (916) 939-7801 



., .. '·. 

Mr. Stew Smith 
Mandated Cost Systems, Inc. 

Tel: (916) 669-0888 
11130 Sun Center Driw, Suite 100 
Rancho Cordova, CA 95670 Fax: (916) 669-0889 

Mr. Leonard Kaye, Esq. 
County of Los Angeles 

Tel: (213) 974,8564 
Auditor-Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 

Fax: (213) 617-8106 

Ms. Cindy .. Sconce 
Centration, Inc. Tel: (916) 351-1050 
12150 Tributary Point Driw, Suite 140 
Gold Riwr, CA 95670 Fax: (916) 351~1020 

Mr. Keith Gmeinder 
·Department of Firfaii'ce (A~15) 

· 915 L Street, 8th Floor 
Tel:. (916) 445-8913 

Sacremento, CA 95814 Fax: (916) 327-0225 

Mr. Michael Hawy 
State Controller's Office (B-08) Tel: (916) 445-8757 
Division of Accounting & Reporting 
3301 C Street, Suite 500 Fax: (916) 323-4807 
Sacnamento, CA 95816 

Mr. Anthony Mischel 
Department ·anndi.istiial Relations Tel: (213) 576-7725 
Division of Administration 
320 W. Fourth St., Suite 600 Fax: (213) 576-n35 
Los Angeles, CA 90013 

Page: 2 
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February 2, 2004 

Ms. Paula Higashi 
Executive Director . 
Commission on State Mandates 
980 Ninth Street, Suite. 300 
Sacramento, CA 95814 

Dear Ms: Higashi: 

RECEIVED 

FFB 0 7 200~ 

COMMISSION ON 
STATF 1\IIAtl.lnATES 

As requested i~ yciur letter of October 7, 2003,- the Department of. Finance has reviewed the test 
claim.submitted by the City of Newport Beach (claimant) asking the· Commission to determine 
w.hether.specifieq costs incurred under the following statutes and regulations, are reimbursable 
state mandated c_osts (Claim No. CSM-03-TC-13 "Prevailing Wages"): _· - · - · 

.Chapter 1084, Statutes of 1976,' 
Chapter 1174, Statutes of 1976, 

·Chapter 992, Statutes of 1980, 
Chapter 142, .Statutes of 1983, 
Chapter 143, Statutes of 1983, 
Chapter 278, Statutes of 1989,. 
Chapter "1224, Statutes of 1989, 
Cha·pter 913, Statutes of 1992, 

. ·Chapter_ 1342, Statutes of 1992, 
Chapter 8_3, _Statutes Of 1999, 

· Chapter'220, _Stattites of 1999, 
.. Chapter ~81, Statutes of 2000, 
. Chapter 954, Statutes of 2000, 
Chapter 938, Statutes of 2001, 
Chapter 1048, Statutes of.2002, 
California Code of Regulations, Title No. 8, Section Number(s) 16000"16802, last amended· 
January 26, 1997. · · 

Commencing with page 1, of th~ test claim, clai.mant h.as identified the following new duties, 
which -it asserts are reimbursable state mandates: . · - · · · .· 

• I ncrciased costs associated With an increasing number of projects that have 'been 
designated public works projects by statute since. 1975 ... Claimant asserts that a _public 
·works.de_tenmination increases project costs by 15-30%, if a private contractor is utilized 
to perfo_rm the services. 

' . 
• Increases -in administrative, legal and contract· costs for.public works projects that would · 

requiretr,epayment of prevailing wages. 

FEB-02-2004 15'08 
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o \ncrease·d. costs associated with regulating Federal prohibitions against discrimfnation in 
the workplace: · · · . . 

• Increased administrative·and legal costs 'associated with judgments and disputes 
regarding prevailing wage determinations and prevailing wage payment violatiohs·by . 
contractors. · 

• Increased costs associated with the training of personnel regarding the heightened . 
scrutiny required to ensure that labor laws are enforced in the oversight of project costs 
that require the payment of prevailing wages · 

The claimant further asserts that costs and requirements associated with several. alternative 
options from the ·prevailing wage .requirement have greatly increased, thereby making these 
options prohibitive and burdensome. A large· p.ortion of this claim outlines'the prohibitive costs 

· associated with maintaining a Labor Compliance Program .. which is an= alternative to paying the 
prev?iling·wage, however. does not include the costs of these options as a part of this c\ahi'l. · 

As a result of our review, we have concluded that these claims do not constitute ·a state 
·reim~~~emand~. · 

. . 
· The claimant did·.not establish a·clear or concis.e argument that the claimant is mandated to pay 

prevailing wages foqiublic works projects. The prevailing wage laws only apply to private · · 
contracto~.bidding·for, and working on, public works'contracts paid for by local gqverhments.or 
school district's .. · Though the definition of what coristi'lutes a public works project has . 

· substar.ttia\ly increased in statute since 1975, 'under existing state law, local govern merits and 
school'districts are not limited to private contractors to build, rep.a_ir or maintaiQ public works · .. 

. projects. Therefore, because \Qca\ governments are free to utilize their own employees for. · 
· projects, and. are also allowed to purchase, rather than construct, structures for ·gov.ernment ... 

purposes mandated ·under.state laiN, the. payment of prevailing wages cannot be considered· 
.·mandatory for \ocal.golJernments. · 

As the result of ourreview, we have conciuded thatthe courts have held that costs tci a local 
.. entity resulting from an action undertaken at the pptior.l of the .local entity are not reimbursable 
as "costs mandated by the state". Specifically; in· City of Merced v: State of California, .1'53 ·cat. 
App. 3d 777 (1984), the court said: . . 

.'We agree that the Legislature intendec! for payJ"'1ent of goodwill to be· discretiqnary . 
... whether a. city or county decides to exercise eminent domain is, essentially, an option : 
of the City or county, rather than a mandate of. the state. Tt')e fundamental concept. is . · 
that the. city or county is. not required to exercise eminent domain. If,. however, the . 
power or eminent domain 'is exercised, then the city will·be required to ·pay for 'loss of 
goodwill. Thus .. payment for loss of gocidwi1\ is not a state-mandated cost.'.'. . · 

\n Covntv of Co!'ltra Costa \J State of Ca\ifomia, 177 Cal App. 3d 62,79(1986) the court affrn:ned 
the· City of. Merced decision. Based on these court cases, the Department of Finance believes 
that the provisions of California Code 'of Regulatio:ns. Title No. 8, Section Number(s) 1600o- · 
16802,)ast amended January 26, 1997 simply make an optional program.available to· local 
goilemments, the costs of which are not reimbursable because they are not costs mandated by . 
the state. · 

FEE-02-2004 15:09 
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In addition ,to these findings,.we clarify· that all penalties and enforcement duties imposed for 
non-compliance with prevailing wage laws cannot be considered state:.reimbursable mandates 
because Article 'XI\ IS, Se~ion 6 of the .California Constitution does not apply to the ~:reation of 
new crimes or costs related to .the enforcement of crimes. Federally mandated labor·laws also 
do not apply to Article X\1\B, Section 6 of the California Constitution. · · · · 

I 1 U.J 

As required by the Commission's regulations, we are including a "Proof of Service" indicating· 
that the parties included on the mailing list which accompanied your October 7, 2003 letter have 

·been .provided witfi.copies of this letter via either United States Mail or, in the·case of other state 
agencies, Interagency Mail Service. · · 

If you have any questions regarding this Jetter., please contact Jennifer Osborn, Principal 
Program .Budget Analyst at (916) 445-8913 or Keith Gmeinder, state mandates claims 
coordinator for the Department of Finance, at (916) 445-8913. · 

Sincerely, 

·~· ~Jt;f~ 
· J es E. Tilton · 
· rogram Budget-Manager 

Attachments 
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Attachment A 

DEClARATION OF NONA MARTINEZ 
DEPARTMENT OF FINANCE 
ClAIM NO. CSM-03-TC-.13 

1. 1 am currently employed by the $tate of Califorf!ia; Department of Finance (Finance), am 
familiar with the duties of Finance, and am authorized to make this declaratior:l ori behalf 
of Finance. 

2. We co rieur that Chapter 1 084, Statutes of 1976, Chapter 117 4, Statute's of 1976, 
Chapter 992, Statutes of 1980, Chapter 142, Statutes oft983, Chapter 143, Statutes of 
1983, Chapter 278, Statutes of 19?9, Chapter 1224, Statutes .of 1989, Chapter 913 •. 
Statutes of 1992, Chapter 1342, Statutes-of 1992, Chapter 83, Statutes of 1999, Ghapter -
220, Statutes.of 1999, Chapter8B1, Statutes of 2000, Chapter ~54,. Statutes of 2000, · · 

. Chapter 938, Statutes of .2001, Chapter 1 048, Statutes of 2002, Galifcmia Code of 
Regulations, -Title No. 8, Section Number(s) 16000-16802, last amended January 26, · . 
. 1997, ·sections relevant to this claim are accurately quoted in the test Claim iil.lbmittedby 
claimants' and, therefore, we do not restate them in tliis' document. 

· I certify: under penalty of perjury that the facts set forth in the foregoing are true and correct of 
rny own knowledge except as to the matters therein stated as information or belief_a·nd,:as to 
those· m·atters, I believe them to be true. · · 

J eiwVJ.lr:!j; J,d 000'1-
. · at Sacra. nto, A 
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. · PROOF OF SERVICE 

Test Claim Name: Prevailing Wages 
Test Claim Number: · CSM-03-TC-13 

1; Mary Latorre, ·the undersigned, de[;lare as follows: . : · . 
1 am employed in the County of Sacramento. State of California, I am 1 B years of age or older 
and n9t a party-to the y{ithin entitled cause; my business address is 915 L Street, 8 Floor, 
Sacramento, CA 95814. · 

On February 2, 2004, I served the attached recommendation of the Department of Finance in . · 
said cause, by facsimile to the Commission on State Mandates and by placing a frue copy . 
thereof: (1) to claimants and nonstate agencies-enclosed in a sealed.envelope with postage 
thereon fully prepaid in the .United States Mail at Sacramento, California; and (2) to state 
agencies in the normal pickup location ai 915 L Street, 8 Floor, for Interagency Maii.Seivice, 
addressed as follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission. on State Mandates 
980 Ninth Street. Suite 300 
Sacramento, CA 95814 
Facsimile No. 4:45-0278 

Mr. Gary O'Mara 
Department of lndu~trial Relations 
Office of the Director . 
455·Golden Gate·Avenue, Tenth Floor 
San Francisco,· CA 94102 

Mr. Steve Smfth 
: Mandated Cost Systems, Inc. 

11130 Sun Center Drive, Suite 1 o·o 
· Rancho Cordova, CA 95670 

. Mr. Allan Burdick 
MAXIM US 
4320 Auburn Blvd., ·Suite 2000 
Sacramento, CA 95841 

Mr. ·David Wellhouse . 
· · D·avid Wellhouse and Associates, INC. 

9175 Keifer. Blvd, Suite 121 
Sacramento, CA 95:826 

Ms. Annette Chinn 
· Cost Recovery Systems 

705-2 East Bidwell Street, #294 
Folsom, CA 95630 · 

B-8 
Mr. Michael Havey 
State .Controller's Offic.e 
[)ivision of Accou.nting & Reporting 
3301 C Street. Room 500 
Sacramento, CA 95816 

Le.ague of California Cities 
Attention: Ernie Silva 
·1400 K Street 
Sacramento, .CA 95815 

Newport Beach 
3300 Newport Blvd. 
P.'O. Box 1768 
Newport Beach, CA 92659-1768 

Mr. Paul Minney 
Spec;;tor, Middleton, Young and Minney, LLP. 
7 Park Center Drive 

. Sacramento, CA 95825 

Ms .. Harr:neet Barkschat 
Mandate Res.ource Servic~s 
5325 Elkhorn Blvd #307 
Sacramento, CA 95824 · 

Ms. Cindy Sconce 
Centr.ation, Inc. 
12150 Tributary Point Drive, Suite 140 
Gold. River, ·cA 9567o' 
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Mr, Leonard Kaye, Esq. 
County of Los Angeies 
Auditor-Controller's ·Office 
500 W. Temple Street, Room 603 
.Los AQgeles, CA 90012 

I declare under penally of perjury under the laws of the State of California that the foregoing is . 
true and correct, and thatthis declaration was. executed on February 2, 2004 at Sacrcimerito, 

California. · · .:U-
Mo~ c,;;,vy ~'-;_--

FEB-02-2004 15:10 
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S"I;ATE OF CALIFORNIA 

DEPARTMENT OF INDUSTRlAL RELA T!ONS 
DJVISION OF ADMINISTRATION 
Office of the Director-Legal Unit 
320 W. Fourth Street, Suite 600 
Los Angeles, CA 90013 

March 2, 2004 

VIA OVERNIGHT MAIL 

Paula Higashi, Executive Director 
Commission on State Mandates 
980-Ninth Street, Suite 300 
Sacramento, CA 95814 

RE: City of Newpm1 Beach 
Test Claim No.: 03-TC-13 
Prevailing Wa»:e Rates 

Dear Ms. Higashi: 

Arnold Schwm: 

Telephone No.: (213) 576-7725 
Facsimile No.: (213) 576-7735 

Exhibit E 

RECEIVED 
MAR 0 3 2004 

COMMISSION ON 
~TAT~ 1\flA f\ln.o. TF.S' 

On January 27, 2004, I wrote to ask for an extension of time to respond to the above claim but 
unfmtunately made the request in the Clovis Unified School Dist.Jict Claim (No. 01-TC-28). See 
attached letter. When you granted the request, you similarly granted in the Clovis matter, for 
which ·no response was pending. 

It was not until today that I found my mistake, for which I apologize. Please consider this a late 
request to file the Department's response in this case. Enclosed is the Department's response. 

If you have any questions, feel free to contact me. 

Yours truly, 

A$ 
Anthony Mischel 

ASM!ms 

cc: See Attached Mailing List 

Enclosure 
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STATE OF CALIFORNIA 

DEPARTMENT OF INDUSTRIAL RELATIONS 
DIVISION OF ADMINISTRATION 
Office of the Director-Legal Unit 
320 W. Fourth Street, Suite 600 
Los Angeles, CA 90013 

January 27, 2004 

VIA OVERNIGIIT MAIL 

Paula Higashi, Executive Director 
Commission on State Mandates 
980-Ninth Street, Suite 300 
Sacramento, CA 95814 

RE: Clovis Unified School District 
Test Claim No.: 01-TC-28 
Prevailing Wa12e Rates 

Dear Ms. Higashi: 

Arnold Schwarzenegger, Governor 

Telephone No.: (223) 576-7725 
Facsimile No.: (213) 576-7735 

This office is the primary representative of the Department o.f Industrial Relations in this matter. 
The Department is supposed to file a Response to the above claim by February 2, 2004, after being 
granted a 90 day extension from the prior November 3, 2003, deadline. Unfortunately, neither the 
Department of Industrial Relations nor the Labor and Workforce Development Agency have had 
permanent appointments made to Director or Secretary yet. As a result, the administration's 
position on some prevailing wage issues, including some that are affected by this Test Claim, has 
yet to be formulated in full. 

We are therefore not sure what position the new administration wishes to take on this Test Claim. 
I am hopeful that enough clarity will be provided within the next three weeks that I can file a 
proper response to the Test Claim. I am therefore requesting an additional 30 days from February 
4, 2004, in which to respond. If our request for an extensionis granted, our response would be due 
on or before Monday, March 3, 2004. 

Thank you in advance for your anticipated cooperation. 

Yo"'~~ 

Anthony Mischel 

ASM!ms 

cc: See Attached Mailing List 
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PROOF OF SERVICE 
(Code Civ. Proc. §§ l013a, 2015.5) 

Re: Prevailing WageRate, 01-TC-28 
Clovis Unified School District, Claimant 
Labor Code Section 1720, et al. 
Public Contract Code Section 22022 
Title 8, CCR, Section 16000 et al. 
Statutes 2001, Chapter 938 et al. 

And Affected Parties and State Agencies 

I am employed in the City and County of Sacramento, California. l am over the age of 

eighteen years and not a party to the within action; my business address is 320 W. Fourth Street, 

Suite 600, Los Angeles, CA 90013. 

On Januarv 27. 2004, I served the enclosed Letter to Paula Higashi, Executive 

Director, dated January 27, 2004, on the parties listed below, through their attorneys of record, 

by placing true copies thereof in sealed envelopes addressed as shown below for service as 

designated below: 

(A) Bv First Class Mail: I am readily familiar with the practice of the Department of 
Industrial Relations, Office of the Director Legal Unit, for the collection and 
processing of correspondence for mailing with the United States Postal Service. I 
caused each such envelope, with first-class postage thereon fully prepared, to be 
deposited in a recognized place of deposit of the U.S. Mail in Loa Angeles, 
California, for collection and mailing to the office of the addressee on the date 
shown herein. 

(B) Bv Personal Service: I caused each such envelope to be personally delivered to the 
office of the addressee by a member of the staff of the Department of lndustrial 
Relations, Office of the Director Legal Unit, on the date last written below. 

(C) Bv Messenger Service: I am readily familiar with the practice of the Department 
of Industrial Relations, Office of the Director Legal Unit for messenger delivery, 
and I caused each such envelope to be delivered to a courier employed by Golden 
State Overnight, with whom we have a direct billing account, who personally 
delivered each such envelope to the office of the address at the place and on the 
date last written below. 

(D) Bv Facsimile Transmission: I caused such document to be served via facsimile 
electronic equipment transmission (fax) on the parties in this action, pursuant to 
oral and/or written agreement between such parties regarding service by facsimile 
by transmitting a true copy to the following fax numbers: 
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TYPE OF 
SERVICE 

A 

A 

A 

A 

A 

A 

A 

ADDRESSEE & FAX NUMBER 
CIF APPLICABLE) 

Ms. Shirley Opie 
Asst. Executive Director 
Commission on State Mandates 
980-Ninth Street, Suite 300 
Sacramento, CA 95814 

Mr. Ramon deJa Guardia 
Deputy Attorney General 
Department of Justice 
1300 I. Street, Suite 125 
Sacramento, CA 95814 

Ms. Harmeet Barkschat 
Mandate Resource Service 
5325 Elkhorn Blvd., Suite 307 
Sacramento, CA 95842 

Dr. Carol Berg 
Education Mandated Cost Network 
1121 L. Street, Suite l 060 
Sacramento, CA 95814 

Executive Director, (E-08) 
State Board of Education 
721 Capitol Mall, Room 558 
Sacramento, CA 95814 

Mr. Michael Havey 
State Controller's Office 
Division of Accounting and Reporting 
3301 C. Street, Suite 500 
Sacramento, CA 95816 

Ms. Beth Hunter, Director 
Centration, lnc. 
8316 Red Oak Street, Suite 101 
Rancho Cucamonga, CA 91730 
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PARTY 
REPRESENTED 

State Agency 

State Agency 

Interested 
Party 

Interested Party 

State Agency 

State Agency 

Interested Person 
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A Mr. Tom Lutzenberger (A-15) State Agency 
Principal Analyst 
Department of Finance 
915 L. Street, 6'h Floor 
Sacramento, CA 95814 

A Mr. Bill McGuire Claimant 
Assistant Superintendent 
Clovis Unified School District 
1450 Herndon 
Clovis, CA 93611-0599 

A Mr. Paul Minney Interested 
Spector, Middleton, Young & Minney, LLP Person 
7 Park Center Drive 
Sacramento, CA 95825 

A l\.1r. Keith B. Petersen Claimant 
President 
SixTen & Associates 
5252 Balboa A venue, Suite 807 
San Diego, CA 92117 

A Mr. Gerald Shelton, Director (E-8) Stine Agency 
California Department of Education 
Fiscal & Administrative Services Division 
1430 N. Street, Suite 2213 
Sacramento, CA 95814 

A Mr. Steve Shields Interested 
Shields Consulting Group, 1nc. 
1536 - 36'h Street 

Party 

Sacramento, CA 95816 

A Mr. Steve Smith, CEO Interested 
Mandated Cost Systems, Inc. Party 
11130 Sun Center Drive, Suite 100 
Rancho Cordova, CA 95670 

A Mr. Scott Kronland Interested 
Altshuler, Berzon, Nassbaum, Rubin & Demain Party 
177 Post Street, Suite 300 
San Francisco, CA 94108 
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A 

Ms. Sandy Reynolds 
Reynolds Consulting Group, Inc. 
P.O. Box 987 
Sun City, CA 92586 

Mr. Keith Gmeinder 
Department of Finance (A-15) 
915 L Street, 8'h Floor 
Sacramento, CA 95814 

Interested 
Party 

Interested 
Party 

Executed on 1 anuary 27, 2004, at Los Angeles, California. I declare under penalty of 

perjury under the laws of the State of California that the foregoing is true and correct. 
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PROOF OF SERVICE 
(Code Civ. Proc. §§ l013a, 2015.5) 

Re: Prevailing Wage Rate, 03-TC-13 
City of Newport Beach, Claimant 
Labor Code Section 1720, ct a!. 
Public Contract Code Section 22022 
Title 8, CCR, Section 16000 eta!. 
Statutes 2001, Chapter 938 et a!. 

And Affected Parties and State Aaencies 

I am employed in the City and County of Sacramento, California. I am over the age of 

eighteen years and not a party to the within action; my business address is 320 W. Fourth Street, 

Suite 600, Los Angeles, CA 90013. 

On March 2, 2004, I served the enclosed Letter to Paula Higashi, Executive Director, 

dated March 2, 2004, on the parties listed below, through their attorneys of record, by placing 

true copies thereof in sealed envelopes addressed as shown below for service as designated 

below: 

(A) Bv First Class Mail: I am readily familiar with the practice of the Department of 
Industrial Relations, Office of the Director Legal Unit, for the collection and 
processing of correspondence for mailing with the United States Postal Service. I 
caused each such envelope, with first-class postage thereon fully prepared, to be 
deposited in a recognized place of deposit of the U.S. Mail in Loa Angeles, 
California, for collection and mailing to the office of the addressee on the date 
shown herein. 

(B) Bv Personal Service: I caused each such envelope to be personally delivered to the 
office of the addressee by a member of the staff of the Department of Industrial 
Relations, Office of the Director Legal Unit, on the date last written below. 

(C) Bv Messen£er Service: I am readily familiar with the practice of the Department 
of Industrial Relations, Office of the Director Legal Unit for messenger delivery, 
and I caused each such envelope to be delivered to a comier employed by Golden 
State Overnight, with whom we have a direct billing account, who personally 
delivered each such envelope to the office of the address at the place and on the 
date last written below. 

(D) Bv Facsimile Transmission: I caused such document to be served via facsimile 
electronic equipment transmission (fax) on the parties in this action, pursuant to oral 
and/or w1itten agreement between such parties regarding service by facsimile by 
transmitting a true copy lo the following fax numbers: 
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TYPE OF 
SERVICE 

A 

A 

A 

A 

A 

A 

A 

A 

ADDRESSEE & FAX NUMBER 
([F APPLICABlE) 

Mr. Glen Everroad 
Revenue Manager 
City of Newport Beach. 
3300 Newport Blvd. 
P.O. Box 1768 
Newport Beach, CA 92659 

Mr. Allan Burdick 
MAXIMUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Mr. Paul Minney 
Spector, Middleton, Young & Minney, LLP 
7 Park Center Drive 
Sacramento, CA 95825 

David Wellhouse 
David Wellhouse & Associates, Inc. 
9175 Kiefer Blvd., Suite 121 
Sacramento, CA 95826 

Ms. Harmeet Barlcschat 
Mandate Resource Service 
5325 Elkhorn Blvd., Suite 307 
Sacramento, CA 95842 

Ms. Annette Chinn 
Cost Recovery Systems 
705-2 East Bidwell Street, Suite 294 
Folsom, CA 95630 

Jvlr. Steve Smith, CEO 
Mandated Cost Systems, Inc. 
11130 Sun Center D1ive, Suite 100 
Rancho Cordova, CA 95670 

Mr. Leonard Kaye 
County of Los Angeles 
Auditor-Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 
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REPRESENTED 

Claimant 

Claimant 
Representative 

Interested 
Party 

Interested 
Party 

Interested 
Party 

Interested 
Party 

Interested 
Party 

State Agency 
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A 

A 

A 

Ms. Cindy Sconce 
Centration, Inc. 
12150 Tributary Point Dtive, Suite 140 
Gold River, CA 95670 

Mr. Keith Gmeinder 
Mr. James E. Tilton 
Department of Finance 
915 L Street, 81

h Floor 
Sacramento, CA 95814 

Mr. Michael Havey 
State Controller's Office 
Division of Accounting and Reporting 
3301 C. Street, Suite 500 
Sacramento, CA 95816 

Interested 
Pany 

Interested 
Party 

State Agency 

Executed on March 2, 2004, at Los Angeles, California. I declare under penalty of petjury 

under the laws of the State of California that the foregoing is true and correct. 

Maria Salazar, D lm·ant 
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Test Claim of 

BEFORE THE COMMISSION ON STATE MANDATES 

STATE OF CALIFORf\lJA 

Test Claim No: 03- TC -13 

City of Newport Beach, RECE~VED 
Test Claimant, 

Re: California Prevailing Wage Law. COMMISSION ON 
STATE MANDATES 

Department of Industrial Relations's 

Response to Conunission On State Mandates 

Concerning Petition on Prevailing Wages 

Vanessa L. Holton, Aning Chief Counsel 
Anthony Mischel, Counsel 
Gary J. O'Mara, Counsel 
Office of Director, Legal Unit 
320 W. Fourth St. 
Suite 600 
Los An~eles, CA 90013 
213-57o-7725 
213-576-7738 (fax) 

Attorneys for Respondent Department of Industrial Relations 
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INTRODUCTION 

This Test Claim seeks subvention (including the cost of training lawyers) for 

alleged changes in California's Public Works Law ("CP'WL") since 197 5. According to 

Claimant, subvention is necessary because the sometimes unspecified statutory and 

regulatory changes create mandates only on local governments to fulfill a state policy "in 

honor of the contributions of unions and to assure that this is one area which guarantees 

workers union wages." (Test Claim, pg. 19). 

The Test Claim asserts that new mandates have been created, that only local 

governments are affected, and that there have been increased costs of compliance. None 

of these assertions are correct. The very decision to petfmm construction using private 

contractors and ptivate workers is a voluntary act, and the results that flow from this 

voluntary act are not subject to subvention. Further, local and state governments share 

the responsibility to comply with the CPWL with private employers. When viewed as a 

whole, the inevitable changes over almost 30 years in the CP\VL have reduced the 

burdens on local governments by shifting more responsibility to the state for determining 

public works, setting prevailing wages, and enforcing the obligation to pay prevailing 

wages. For this reason, the claim should be denied. 

NATURE AND HISTORY OF PUBLIC WORKS 

LEGISLATION 

Public Works And Prevailing Wages 

With some exceptions noted below, prevailing wages must be paid to construction 

workers by private contractors on public works. 1 "The Califomia Prevailing Wage Law 

is a comprehensive statutory scheme designed to enforce minimum wage standards on 

construction projects funded in whole or in part with public funds." Road Sprinkler 

The statutory term is General Prevailing Rate of Per Diem Wages. Labor 
Code § § 1770, et al. This term comes from a period when wages were n_o~ ~alculated on 
an hourly basis but rather on a daily basis. See, Labor_C~de § ~810 [deftll!,Uonof a day_of 
work}. The more common vernacul_ar term now used ts pre_vatling wage, which now ts 
calculated on an hourly basis and wtll be used throughout tlus response. 
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Fitters, Local Union 669 v. G & G Fire Sprinkler, Inc. (2002) 102 Cal.App.4111 765, 776, 

(citations omitted). 

The overall purpose of the prevailing wage law .. .is to benefit and protect 

employees on public works projects. This general objective subsumes 

within it a number of specific goals: to protect employees from substandard 

wages that might be paid if contractors could recruit labor from distant 

cheap-labor areas; to permit union contractors to compete with nonunion 

contractors; to benefit the public through the superior efficiency of well

paid employees; and to compensate nonpublic employees with higher wages 

for the absence of job security and employment benefits enjoyed by public 

employees. 

Lusardi Construction Co. v. Aub1y (1992) l Cal.4111 976, 987 (citations omitted) 

The basic definition of a public work has not changed since well before 1975. A 

e public work is construction performed under contract paid for in whole or in part with 

public funds. Compare Labor Code§ 1720 [1975 version) and Labor Code§ 1720(a)(l) 

[current version]? There are three basic elements to the determination of whether a 

project is a public work ("coverage determination"): 1) the project must be for 

construction; 2) the project must be performed under contract and not by public 

employees (Bishop v. City of San Jose (1969) 1 Cal.3rd 56); and 3) the project has to be 

paid for at least in part with public funds. Thus, if a city funds only a portion of a project, 

for example, providing 10 percent of the funding, the private contractors whose workers 

are on the project have to pay prevailing wages for all the work on the project.3 Labor 

2 
Throughout, Respondents will refer to the 1975 Labor Code as the state of 

the law as of January 1, 1975 and the 2003 version as the cunent state of the law. Both 
versions of the applicable sections of the Labor Code are found in the Appendices, as are 
all other references. Unless otherwise noted, all references to the Labor Code are the 
cunent version. 

3 
The statute excepts projects under $1000. Labor Code§ 1771. The 

threshold is raised 15 to 25 times higher, for cities that voluntarily talce advantage of the 
offer in Labor Code § 1771.5 to establish a Labor Compliance Programs ('LCP") 
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Code § 1772 [1975 version]. Since all of the workers on a public work are employees of 

pi-ivate contractors, the obligation to pay prevailing wage applies solely to private 

employers and not to cities. 

The prevailing wage rate is that rate most commonly paid for the specific craft or 

trade in the local geographical area where the construction project takes place. Labor 

Code §§ 1773, 1773.9. It is not, as Test Claimant states, union scale for the same work. 

(Test Claim, pg. 1). Enforcement is always against a private employer. Cities have to 

ensure that private employers pay the proper prevailing wages, however.4 

This means that cities have two primary connections to public works and the 

payment of prevailing wages: they enforce the obligations that private parties have to pay 

prevailing wages; and they, like private developers, private contractors, and private 

subcontractors, are subject to whatever changes in the scope of the definition of public 

work might occur. As seen below, however, subvention would only be appropriate when 

new mandates arise in cities' enforcement role. 

A Brief History Of Public Works And Prevailing Wages Prior To 1975 

Determinations of Public Works ("Coverae:e Determinations") Before 1975, 

cities, such as the Test Claimant, made their own determinations of whether a specific 

project was a public work. Cities had to apply the standards of Labor Code section 1720 

described above. There was no formal process to review determinations of coverage 

detenninations made by cities. Instead, coverage determination challenges occuned as 

part of court litigation, where the city was sued and had to defend the lawsuit, most often 

in the context of its enforcement of the prevailing wage law. 

Determinations of Prevailine: Wage Rate ("Rate Determinations") Cities also 

determined what the prevailing wage rate was. This meant each city had to know (or do 

the investigation and research to find out) what union construction workers received, 

4 Cities are refened to throuohout this Response because Test Claimant is a 
city. In fact, the responsibilities discusse"'d in this respon~e extend to the state and all 
political subdivisions (Labor Code§ 1721), as well as pnvate contractors. 
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what non-union construction workers received, and what federal public work construction 

workers received before it determined what wage rate "prevailed" for a craft, 

classification, or type of worker. Labor Code§ 1773 [1975 version]. Requests to review 

cities' initial rate determinations were directed to the Director of Industrial Relations. 

Labor Code§ 1773.4 [1975 version]. 5 That is, if a private potential bidder (such as a 

contractor or private developer), a union, or a member of the public believed that the 

specified prevailing wage rate was incorrect, they filed a challenge with the Director of 

Industrial Relations, and the city had to defend its rate determination. 

Enforcement Against Private Contractors Cities had the primary responsibility for 

enforcement of the obligation to pay prevailing wages. This meant that cities had to 

monitor each public work project to ensure that prevailing wages were paid. The main 

enforcement tool available to cities was the ability to withhold contract payments to a 

private contractor for the prevailing wage violations by the contractor. Labor Code e § 1727 [1975 version]. When a dispute arose between the city and a contractor over 

whether payments were properly withheld, the city had to defend a civil lawsuit brought 

by the contractor or subcontractor. Labor Code§§ 1730-1734 [1975 version]. In 1957, 

the Division of Labor Law Enforcement (now, Division of Labor Standards Enforcement 

or Labor Commissioner) was permitted by the legislature to assist cities. Stats 1957, ch. 

398, § 1. 

A Brief Synopsis Of Public Works And Prevailing '''age Enforcement 

As Of2003 

Coverage Determinations Currently, public works coverage determinations are 

made by the Director of Industrial Relations upon the request of any interested party, 

including cities. Labor Code§ 1773.4. 8 Cal. Code Regs., tit 8, §§ 16001-16002.5 

5 
The Director delegated this function to the Labor Commissioner until 1977. 

Compare Cal. Code Regs., tit.S, §§ 16000 et seq. [1956 version] with Cal. Code Regs., tit. 
8, § 16000 [1977 version]. 

-4-
765 



[current version]. 
6 

This does not mean that a request for a coverage determination is a 

prerequisite for a city to proceed with every public work project. Normally, a city makes 

its own determination of public works coverage but can request a DiJ·ector's coverage 

determination to resolve close cases. Appeals of coverage determinations to the Director 

continue to be available, as before 1975. Private contractors and subcontractors continue 

to be responsible for the actual payment of prevailing wages. 

Since the passage of Proposition 13, cities have had lower tax revenues with which 

to pay for the entire cost of public works. See, Koyama, "Financing Local Government In 

The Post-Proposition 13 Era: The Use And Effectiveness OfNontaxing Revenue 

Sources" 22 Pac. L.J. 1333 (1991). Cities have, therefore, sought public/p1ivate funding 

mechanisms whereby construction that benefits the public can occur with fewer public 

dollars. Increasingly, therefore, the fiscal impact of the determination that a project is a 

public work, and therefore subject to the payment of prevailing wages, is felt not by cities 

but by private developers.7 The Director continues to issue determinations, some of 

which are published as precedential, of his interpretation of section 1720. Cal. Code. 

Regs., tit 8, § 16001 [current version]. 

Coverage determinations are made based on how specific sets of facts presented by 

the proposed construction problems apply to the definition of "public work." These 

determinations are fact intensive and interpret existing statutes. Over time, the legislature 

has adopted some of these interpretations as glosses on the overarching definition of 

"public work." For example, in 1999, the legislature added the sentence "For purposes of 

this paragraph, "construction" includes work performed during the design and 

6 Unless otherwise noted, all references to the California Code of Regulations 
are to t~e current version. 

In fact, a public agency may pay very litt~e or no money f~r a project to be a 
public work. Under Labor Code s~ctio~ 1720(b ), J?Ubb~ funds can cons 1st of below 
market transfers of land. See, Califonua State Umverszty, San Marcos, ?W 2002~01~ 
(October 21, 2002). This means that a ~~low market transfer can r~sult m t~e obligauon 
for a private contractor to pay the prevmling wage but at the ~same trme not mcrease any 
public agency cost. See also, Labor Code§ 1720(b) (SB 97:::>]. 
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preconstruction phases of construction including, but not limited to, inspection and land 

surveying work." (Stats. 2000, ch. 881). The legislative history of this amendment shows 

that the legislature was simply adopting the Director's interpretation of section 1720 as it 

existed in 1975. 

More extensive changes to section 1720 occurred in 2001 with the adoption of SB 

975 (Stars. 2001, ch. 938) and the following year with the adoption of SB 972 (Stats. 

2002, 1048). Of special note, section 1720(b) was amended to describe some forms of 

payment that would constitute public funds. Test Claimant asserts that these changes are 

expansions of the definition of public funds. Subsections 1720(c) and 1720(d) describe 

projects that are not considered public works even though they meet the basic definition 

of "public work" under section 1720(a)(l). 

Rate Determinations The rates for prevailing wages are now investigated, 

calculated, published ("determined") and defended in court (when challenged) by the 

- Director rather than by cities. 8 This relieves cities of having the obligation continually to 

update their research and investigation into what rate is most commonly paid for similar 

work in the local area. Instead, the Division of Labor Statistics and Research employs 10 

to 12 statisticians and clerks to maintain this information and semi-annually publishes 

rates for each craft and trade by county ("General Determinations"). Tllis information is 

sent to each city when effective. These rates are also available on the World Wide Web. 

Where a craft, classification or type of worker called for by the city's project does not 

appear in the published General Determinations, the city (or any interested party) has the 

ability to request a "special determination" just for the city's specific public work. Cal. 

Code Regs., tit. 8, § 16202. See also, for example, Cal. Code Regs., tit. 8, § 1600l(d). 

Enforcement The obligation to pay prevailing wages now is primarily enforced by 

the Labor Commissioner, although a city has a duty to the "take cognizance" of 

8 
For a fuller description of the current methodology for setting prevailin a 

wages (not subject to this claim), see Calif..~rnia Slurry Seal Association v.-Departme~2t of 
Industrial Relations (2002) 98 Cal. App. 4t 651, 121 Cal. Rptr.2nd 38. 
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violations, which is a reduction from its prior responsibility to enforce. Labor Code 

§ 1726. Cities also enforce prevailing wage payment obligations when they have chosen 

to exercise their former independence from the Labor Commissioner by being approved 

and authorized as LCPs. Labor Code§ 1771.5. The Labor Commissioner, after an 

investigation, issues a citation to any contractor or subcontractor violating the prevailing 

wage law. The Labor Commissioner may request that a city withhold funds either from a 

contractor or subcontractor up to the amount of the citations, just as a city did when it was 

the enforcer. An LCP likewise can order a city to withhold contract funds if it determines 

that a contractor or subcontractor has not been complying with the prevailing wage law. 

Labor Code § 1771.6. 

Between 1975 and July 1, 2001, a private contractor or subcontractor challenged a 

withholding by filing suit in civil court to recover the money, as was done ptior to 1975. 

The city either had to defend this suit, as before, or ask the Labor Commissioner to 

defend it. The Labor Commissioner also could file suit directly against the private 

contractor or subcontractor for the failure to pay prevailing wages, without a city's 

involvement. Labor Code§§ 1730, 1731, 1732, 1733 [repealed, 2001].9 Since July 1, 

2001, a private contractor or subcontractor can challenge a DLSE assessment or an LCP 

withholding by an administrative proceeding. Labor Code§ 1742. Cities (other than as 

LCPs) are not necessary parties to these administrative proceedings unless a city actively 

seeks to intervene in a specific case. To date, no city (other than as an LCP) has been a 

party to an administrative appeal. 

ALLEGED CHANGES REQUIRING SlJBVENTION 

Expanded Definition of Public Work Under Labor Code section 1720 

Test Claimants generally allege that statutory changes to Labor Code section 1720 

have expanded the definition of "public work" yet never specify what changes to this 

9 

Code. 
Copies of these repealed sections are from the 1999 version of the Labor 
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section it contends have created such an expansion. This makes a specific response to all 

of the changes to section 1720 difficult for the following reasons: first, some of the 

changes in section 1720 in fact narrowed the scope of the definition of public work, some 

changes exempted certain projects that otherwise would be a public work, and some 

changes merely codified pre-existing standards that long had been the policy of the· 

Department. For tllis reason, tl1e Department does not feel able adequately to address all 

of the general allegations found at pages one through six of the Test Claim. The 

Deparunent requests that prior to any hearing in this matter Test Claim provide more 

specificity as to its claim for subvention for alleged changes under section 1720. 

Test Claimant asserts two broad consequences of a project being a public work. 

Without any real support, Test Claimant asserts that payment of prevailing wages 

increases construction costs 10-30%. Test Claimant also claims an increased cost 

because the expansion of the scope of public work means that more projects will be 

fJt covered by whatever enforcement responsibilities a city has under the Labor Code. It is 

the Department's belief that there has not been a net gain in any enforcement 

responsibility by Test Claimant as a result of the various changes in the CPWL, as more 

fully described below. 

Covera!!e of Labor Code section 1720.3 

Prior to 1975, there was no coverage by the prevailing wage law for hauling refuse 

from a public work project. This meant that an employee who worked as a refuse hauler 

was not entitled to prevailing wages from his private employer, even for removing refuse 

from a public work. 

As of January 1, 2000, refuse haulers became entitled to prevailing wages if they 

haul refuse from public work in which the city is a signatory to tl1e contract. This means 

the obligation to pay prevailing wage was that of the private refuse hauler or private 

contractor. Any increase in responsibility by a city was a minimal record keeping 

responsibility in an already existing public work. 
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In fact, the amendment to section 1720.3 specifically provided that it did not create 

a mandate because the bill created a new crime. See, Stats. 1999, ch. 220, § 3. Therefore, 

this new provision would not be subject to subvention. Government Code § 17556(g). 

Presumably the crime created is adding to the list of prevailing wage violations that ru·e 

crimes. Labor Code§ 1777 [current version]. 

Coverage Under Labor Code section 1720.4 

Prior to 1989, construction that was paid for with public funds but performed with 

volunteer labor was a public work. Stats. 1989, ch. 1224. Volunteers had to be paid 

prevailing wages for the work, and cities had to continue oversight for compliance with 

the CP\VL. Section 1720.4 was added to allow a city to avoid any prevailing wage 

obligation if it met the statutory requirements for an exemption. Nothing in 1720.4, 

however, requires that a city seek to exempt a volunteer labor project from coverage 

under section 1720, as it existed in 197 5. Thus, there is no required action and therefore 

there is no mandate. 

Determinine: Public Works Coverage 

Prior to 1975, there was no explicit procedure for issuing coverage determinations. 

The Director on request might do so, but there was no formalized process. Cities decided 

whether a project was a public work, and any challenge to this decision was through court 

litigation between the contractor and the city or the Labor Commissioner. Implicit in the 

right of cities to withhold funds was the ability to make a coverage determination. See, 

Lusardi v. Aub1y, supra. 

Starting in approximately 1977, the Director began informally to review coverage 

determinations. See, Winzler v. Kelly, (1981) 121 Cal.App.3'd120. In approximately 

1986, the Director issued regulations formalizing this review process to interpret Labor 

Code section 1720. Cal. Code Regs., tit. 8, § 16001 [1986 version]. This was pursuant to 

his authority under the Labor Code. Labor Code§ 1773.5 [1975 version]. The Director's 

authority was affirmed in Lusardi, supra, which recognized the inherent ability to make 
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coverage detenninations that accompany enforcement. 

Cities' ability to detennine whether a project is a public work continues to tlus 

date. Should a dispute arise over whether a project is a public work, the Director may be 

asked to determine whether the project is a public work either by a city or an interested 

party. Cities are not required to participate in the Director's review of a project, although 

they are always asked for their opinion. 

Determining Prevailing Wages 

P1ior to 1975, when cities detennined local prevailing wages, the duty to obtain the 

correct prevailing wage was subsumed in the requirement that the agencies ensme they 

were using the conect rate. However, any interested party could request review of tl1e 

city's detennination, and the city then had to justify its determination. Labor Code 

§ 1773.4 [1975 version]. 

In exchange for tl1e Director making rate determinations, cities now only have to e obtain the correct prevailing wages from the Director. Labor Code § 1770 [current 

version]. This task no longer requires cities to do the actual investigations, surveys, and 

calculation ("detennination") of the prevailing wage. That is, while the cities assume the 

burden of sending a letter, making a phone call, or checking the Deparlment's website, 

this writing, sending or calling is substantially less expensive than was their prior 

obligation to investigate and calculate prevailing wages for each craft or trade on public 

works projects. If the rate obtained is not conect, in the city's view, it may challenge the 

correctness. Labor Code § 1773.4 [current version]. 

Prior to 1975, a prospective bidder, union representative, or city could request the 

Director to review the city's detennination of the applicable p~evailing wage rate. Labor 

Code§ 1773.4; Cal. Code Regs., tit. 8, §§ 16200, et seq. [1956 version]. This provision 

has not changed at all since 1975, and all ofthe post 1975 regulations apply tl1e 

provisions of the 197 5 version of section 1773.4. The language of the statute continues to 
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be permissive. 
10 

The provision allows an interested party to either accept the prevailing 

wage set by the Director or to challenge the wage set. A city can either accept the general 

determination by DLSR for a craft or trade or it can choose to obtain a special 

determination. Procedural changes were made in 1977 after the Director became 

responsible for rate determinations. Cal. Code Regs., tit. 8, §§ 16200, et seq. [1977 

version]. There is nothing in the Labor Code or the Director's regulations that requires 

such a petition. There is no fiscal or other compulsion to use or challenge the general 

determinations issued by DLSR twice each year. 

Public Works Contract Reauirements 

Prior to 1975, when a city announced a bid for a public work, it had to specify in 

the bid announcement, the bid specification, and the contract itself what general rates 

would apply. The city had the alt~rnative of keeping a copy of the rates in its office and 

referring to them in the bid announcement, bid specification, and contract. Labor Code 

§ 1773.2 [1975 version]. Cities also had to insert into all public works contracts the 

requirement to make travel and subsistence payments to workers. Labor Code§ 1773.8. 

The requirement under section 1773.2 has not changed since 197 5. Labor Code 

§ 1773.2 [current version). Labor Code section 1773.8 was repealed in 1999. 

Enforcement Under Labor Code sections 1 726. 1727 

Prior to 1975, cities were required both to "take cognizance" of violations and to 

withhold funds owed to contractors for prevailing wage violations. Labor Code § § 1726, 

1727 [1975 version). If there were insufficient funds available for withholding, then 

cities notified the Labor Commissioner of the violation. The city, with the Labor 

Commissioner's assistance filed civil lawsuits against the offending contractors. I d. 

10 Labor Code section 1773.4: "Any prospective bidder or his representative, 
any representative of any craft, classification or type of workman i~volved, or the 
awardmg body may, within 20 days after commencement o.f advert1.smg of the .call for. 
bids by the awarding body, file with the Director of Industnal Relauons a venfJed pennon 
to review the detennination of any such rate or rates upon the ground that they have not 
been determined in accordance with the provision of Section 1773 of this code." 
(emphasis added). 

-11 -
772 

('{J;1. t,, ' "'1'1 



This obligation to report violations to the Labor Commissioner has not changed. 

Enforcement of prevailing wage violations was removed from cities in 2001. Stats. 2000, 

ch. 954. In exchange for this reduction in work for cities, the legislature added a 

reporting responsibility. ld. 11 The second paragraph of the cunent version of section 

1726 applies to LCPs. 

Enforcement Under Labor Code section 1742 

The Test Claim is conect that prior to 1975, there was no administrative 

adjudication of citations by the Labor Commissioner. Instead, the private contractor's 

remedy was a civil suit against the awarding body, which then had to pay attorneys to 

represent it in court. See desc1iption in G & G Fire Sprinkler cases, infra at n. 12. The 

awarding body could proffer the defense to the Labor Commissioner. Labor Code § 1733 

A new administrative adjudication system was created in Labor Code section 

1742. 12 Overall, this reduces the role of the cities. Now, a city is no longer even a e nominal plaintiff defended by the Labor Commissioner. There is no requirement in the 

new statute or in the regulations that cities participate in the hearing process, (unless the 

city has availed itself of the option to become an LCP.) The regulations specifically 

define a "pany" as "an Affected Contractor or Subcontractor who has requested review of 

either an Assessment or a Notice of Withholding of Contract Payments, the Enforcing 

Agency that issued the Assessment or the Notice of Withholding of Contract Payments 

from which review is sought, and any other Person who has intervened under subparts (a), 

11 
This simultaneous reduction of work and minor addition of responsibility is 

not subject to subvention. Government Code§ 17556(e). 
12 

In 2000, the legislature passed AB 1646, which added new Labor Code 
sections 1741 and 1742. Section 1741 provided for a new system of citations by DLSE 
against contractors and subcontractors who failed to comply with the prevailing wage 
law. 

The legislature passed Stats. 2000, ch. 954 (AB 1646) in response to the Ninth 
Circuit Court of AJ?peal's decision in G & G Fire Sprinkler v. Bradshaw. 204 Fed.3'd 941 
(9th Cir. 2000), which held, in part, that a subcontractor's due process rights were violated 
because the Labor Code did not give them a direct 1ight to challenge withholding by 
cities. After the passage of AB 1646, the Supreme Court reversed the Ninth Circuit in 
Lujan v. G& G Fire Sprinkler, 532 U.S. 189, 121 S.Ct. 1446 (2001). 
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(b), or (c) of Rule 08." Cal. Code Reg., tit 8, § 17202(j). 13 This means that a city is not 

automatically a party to these proceedings and, therefore, has no mandatory duty to 

participate in them. 

A city's participation only occurs when it seeks to intervene in a proceeding under 

Labor Code section 1742. Under the regulation for intervention, a city could intervene as 

"any other person."14 In fact, no city, other than one acting as an LCP, has participated as 

a party. 

Test Claimant asserts without explanation that somehow this new adjudicatory 

process has increased the burden on it to monitor contract payments whereas under the 

former system where the cities had to participate in court actions, with the inevitable 

delays, depositions, discovery, and trials. 

Labor Compliance Programs 

Prior to 1975, Labor Compliance Programs did not exist. All enforcement of the 

obligation to pay prevailing wages was accomplished by the city, with assistance from the 

Labor Commissioner. In an attempt to allow more local control over public works, as 

well as potentially reducing costs and increasing revenues, the legislature gave cities an 

alternative for enforcement of the CPWL. 

Labor compliance programs offer two inducements to cities to enforce the state 

prevailing wage law. First, they increase the monetary ceiling before a project is subject 

to prevailing wages. Labor Code§ 1771.5. Second, where the LCP elects to enforce, the 

fines, penalties, and forfeitures collected are deposited in the city's treasury. Cal. Code 

13 Regulations were approved for the 1742 adjudicative process on January 
15, 2001, and the regulations are now codified at Cal. Code Regs., ttt 8 §§ 17200 et seq. 

1 "Any other Person may move to participate as an inte~ested Person in a 
proceedina in which that Person claims a substantial mterest in the tssues or underlymg 
controver;y and in which that Person's participation is likely t~ assist. and not hinder or 
protract the hearing and determination of tl:e case by tJ:e. Hearmg Offt~er and the 
Director. Interested Persons who are perrrutted to paructpate under thi~ Rule s~all not be 
regarded as Parties to the proceeding for any purpose, but may be l?rovtde~ nottces and 
the opportunity to present arguments under such terms as the Hearmg Offlcer deems 
appropriate." Cal. Code Regs., tit. 8, § 17208(d). 
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· Regs., tit. 8, § 16438. This is an exception to the general rule that fines, penalties, and 

forfeitures go into the state's General Fund. Labor Code§§ 1730 (repealed 2001), 1731 

(repealed 2001) and 1734 [ 1999 version]. This is not a so-called "cauot and stick" 

program in that there is no sanction for a city that decides not to participate. 

Should a city choose to become an LCP, there are both initial and continuing 

requirements it must meet in order to retain its approval status with the Department. 

These requirements are found at Cal. Code Regs., tit. 8, §§ 16425 to 16500. Nowhere is 

this program mandated. 15 

Test Claimant asserts that the decision to become an LCP is a "Hobson's choice," 

an apparently free choice in which there is no real alternative. (Test Claim, pg. 9). If 

there were really no choice , then all who qualify, including Test Claimant, would have 

become LCPs. That Test Claimant bas not become an LCP is clear evidence that there is 

a real choice whether to become an LCP. Once a city makes this voluntary decision to 

Cl become an LCP, there are certain requirements it must meet, which Test Claimant has set 

forth. 16 

A Mandate Not To Discriminate 

Since 1939, the Labor Code has prohibited discrimination on public works 

projects. In recent years, as the legislature has expanded the classes protected by 

California's anti-discrimination laws, it has similarly expanded the classes protected 

under this section. That is, the cities have been required to ensure compliance with the 

same anti-discrimination requirements that almost all employers already have. Somehow, 

Test Claimant finds this meets the requirements for subvention. 17 

15 
The Commission should also note that Test Claimant is not an LCP and 

therefoft may not have standing to bring this portion of its Claim. 
. The,onerous material Test Claiman.t d~scribes at page.15 is primarily model 

program mforrnatron and forms to make the apphcatJ.on process easier for those c1t1es that 
choose ~o become LCPs. . 

1 
This claim is almost as silly as Test Claimant's claim of a mandate because 

of the change in language in Labor Code section 1773.5 from "The Director of Industrial 
Relations may establish rules and regulations for the purpose of carrying out the 
prevailing wage provisions of this article." [ 1939 version] to "The Director of Industrial 
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STANDARDS FOR JUDGING ALLEGED MANDATES 

Certain "costs mandated by the state" on local governments are subject to 

subvention. Government Code§ 17550. The Claim procedure was created to ensure that 

the Legislature, in an effort to balance its own books, did not make cities pay for services 

that the state believed should be provided to the public and to provide an administrative 

mechanism for resolving these claims. County of Los Angeles v. State of California 

(1987) 43 Ca1.3'ct 46. Therefore, "new programs" or "higher levels of service" imposed 

on a city are entitled to subvention if the legislature or executive branch mandates them. 

Cal. Canst., Art XIIIB, § 6. "[L]ocal entities are not entitled to reimbursement for all 

increased costs mandated by state law, but only those costs resulting from a new program 

or increased level of service imposed on them by the state." Lucia Mar Un~fied School 

District v. Honig (1988) 44 Ca1.3'd 830, 835. Voluntary acts, even if sanctioned or 

regulated by state law, are not mandates; and subvention is not allowed. City of Merced 

v. State of California (1984) 153 Cal.App.3'ct 777. 

"Costs mandated by the state" is specifically defined in Government Code section 

17514. Costs must be incurred by cities after July 1, 1980, as a result of one of two 

occun·ences: 

1. Any statute enacted on or after January 1, 1975; or 

2. Any executive order that implements a statute that was enacted after 

January 1, 1975. 

The new enactment or implementation of a new enactment must mandate a "new 

program" or "higher level of service". 

To obtain subvention, Test Claimant must show it is under a legal compulsion to 

act as a result of some legislative action after January 1, 1975. Executive orders that were 

issued after January 1, 1975 to implement pre 1975 enactments do not constitute a 

Relations may establish rules and regula~o.n_s _for the purpose of can-ring ou~ this chapter, 
including, but not limited to, the respons1b1ht1es and duties of awa:rdmg bod1es under this 
chapter." [current version) (Test Claim, pg. 9). 
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mandate. Similarly, where the Director, through his prevailing wage determinations, 

interprets the scope of the pre-197 5 Labor Code, there is no ground to claim a "cost 

mandated by the state." It would therefore follow that post 1975 legislative enactments 

that merely restate prior interpretations based on the law as of January 1, 1975, similarly 

do not fall within the definition of section 17514 as no new program or higher level of 

service is being required. See, for example, Government Code§ 17556(b).
18 

There Are No Grounds For Subvention. 

In Department of Finance v. Commission on State Mandates (Kern High School 

District) (2003) 30 Cal.4th 727, 134 Cal.Rptr.2nd 237 ("Kern") disposed of many of the 

specific Test Claims, including those that fall within the broad category of voluntary 

activities. Kern addressed several unsettled issues defining those programs that constitute 

a "new program or increased level of service." The case arose from a Commission 

subvention order on nine education-related programs, all of which at their inception were 

fJt mandatory programs. One of the requirements for these programs was the creation of 

local governing councils, which required compliance with the Brown Open Meeting Act's 

(Government Code § 54950.5 et seq.) requirement of notice of the local council meetings 

for all the governing councils. 19 During the period for which subvention was sought, 

eight of the programs became voluntary; once a school district decided to participate, 

however, the notice requirements were mandatory. 

The Court made four significant rulings, three of which have some application to 

the Claim in this case: 

1. What is a "Program": "First, we reject claimants' assertion that 

they have been legally compelled to incur notice and agenda costs, 

18 
This means that should the Commission find any mandate from changes in 

the Labor Code, costs could only be asserted for those specific construction projects that 
would not have been public works under the 1975 version of section 1720 or for which 
prevailing wages were previously required. This means dissecting each city's 
constru

1
y,twn history during the relevant period of the Test Claim. 
~ The Brown Act requirements were superceded by comparable Education 

Code requirements. 

-16-
777 



and hence are entitled to reimbursement from the state, based merely 

upon the circumstance that the notice and agenda provisions are 

mandatory elements of education-related programs in which 

claimants have participated, without regard to whether a claimant's 

participation in the underlying program is voluntary or compelled." 

2. Effect of Voluntary Activities: "Second, we conclude that as to 

eight of the nine underlying funded programs here at issue, claimants 

have not been legally compelled to participate in those programs, and 

hence cannot establish a reimbursable state mandate as to those 

programs based upon a theory of legal compulsion." 

3. Scooe of No Reasonable Alternative Claim: "Finally, we reject 

claimants' alternative contention that even if they have not been 

legally compelled to participate in the underlying funded programs, 

as a practical matter they have been compelled to do so and hence to 

incur notice-and agenda-related costs." 

ld., 30 Cal.4th at 731. 

The Kem Court reached the obvious conclusion that, for subvention purposes, the 

proper focus was on the governmental agency's actual activity, to wit, the educational 

programs themselves and not the associated notice requirements. The Court found that 

even though all the programs initially were mandatory, their voluntary nature dming the 

Claim period controlled. The Court held that any economic incentive provided for 

voluntary participation did not create a mandate, and the mandatory notice requirements 

once voluntary participation occurred were not subjects for subvention. In doing so, the 

Court approved the analysis in City of Merced v. State of California, supra. In doing so, 

the Court adopted Merced's narrow definition of what constituted a "mandate." In 

approving Merced, the Court held: 

[I]f a school district elects to participate in or continue participation in any 
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underlying voluntary education-related funded programs, the district's 

obligation to comply with the notice and agenda requirements related to that 

program does not constitute a reimbursable state mandate . 

. . . the proper focus [of the] legal compulsion inquiry is upon the nature of 

claimants' participation in the underlying programs themselves. 

Id., 30 Cal.4111 at 743. 

The Court's reaffirmation of Merced means that the focus of the Commission's 

inquiry must be on the governmental activity that underlies the Claim and not necessarily 

on the resulting compliance requirements. In this case, the "program" would be the 

cities' decision to engage in construction under contract, paid for in whole or in part with 

public funds. The question is whether the cities are under a "legal compulsion" to engage 

in construction under contract, paid for in whole or in part with public flmds. Labor Code 

§ 1720(a). The enforcement responsibilities in the Labor Code that flow as a 

consequence of the cities' activities do not, in themselves, constitute mandates because 

the enforcement activities are not the "program" subject to subvention. If there is no legal 

compulsion for a construction project built with private labor, then there can be no 

subvention for any enforcement costs that flow from a city's decision to engage in a 

specific public work. 

The test now set by the Supreme Court, as applied here, will require a two step 

inquiry in this case: 

(1) Is a city legally compelled to engage in construction using public funds? 

(2) If so, is the city legally compelled to do so under contract (i.e., not with 

its own workforce)? 

Only if the answers to these questions are both affirmative can there be a legally 

compelled "program" in the public works context. Test Claimant has argued it is under a 

realistic compulsion to maintain roads, streets, sidewalks, but has not shown any reason 

this work has to be performed by private contractors. Under Kern, the Test Claimant 
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must make this showing. 

None Of The Specific Alle~ed Chan~es Meet The Requirements for Subvention. 

Even if Test Claimant can show that each of its construction projects had to be 

built with private labor, the individual elements of the Test Claim fail for one or more of 

three reasons: 

1. The alleged change in the CPWL is not a new program or increased level of 

service 

2. The alleged change in the CPWL simply does not exist; or 

3. The alleged change in the CPVi'L is not a mandate but regulation of 

voluntary activity by cities. 

Some Chan~es Are Not "New Programs" Or "I-ligher Levels of Service" Because 

The Reauirements Do Not Uniquelv Affect Governmental Entities. 

Some aspects of the Claim fall for the most basic of reasons; the changes in the 

CPWL are mandates for private parties who deal with cities, not for the cities themselves. 

"New programs" or "higher levels of service", if they exist, must be unique to 

governments. If a change in state law affects a larger population, including the public and 

private citizens, then the change is not subject to reimbursement. County of Los Angeles 

v. State of California, supra. The Supreme Court held that for a new program or higher 

level of service to exist: 

We conclude that the drafters and the electorate had in mind the commonly 

understood meanings of the term ["higher level of service"]-- programs that 

carry out the governmental function of providing services to the public, 

or laws which, to implement a state policy, impose unique requirements 

on local governments and do not apply generally to all residents and 

entities in the state 

County of Los Angeles, supra, 4 Cal.3'd at 56 (emphasis added) 

The Court held that a change in workers' compensation benefits that affects all 
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employers (but does not affect employee responsibilities, and is inelevant to independent 

contractors, unemployed, or retirees) is not a mandate within the meaning of the 

Government Code. The Court delineated between those increased costs that only 

government organizations face versus increased costs that both governments and 

members of the public share aWce. Compare, Cannel Valley Fire Protection v. State of 

California (1987) 190 Cal.App.3rd 521 [fire fighting unique government program] and 

County of Sacramento v. State of Califomia (1990) 50 Cal.3rd 51 [paying unemployment 

insurance premiums not unique government program] 

Changes in the method of making coverage determinations (including rate 

determinations) and enforcing the CPWL are clearly unique government functions 

(collectively "enforcement changes"). The Test Claimant conflates these enforcement 

changes with the indirect effects of refinements or changes in the scope of public works 

("public works changes") .. As seen below, the mandatory enforcement responsibilities for e cities [determinations, rate setting, enforcement of obligation to pay prevailing wages] 

have decreased, not increased. The remaining claimed enforcement changes [LCPS, 

voluntary labor] are actually voluntary. 

The direct effect of the Director's coverage determinations, and conforming 

legislation is on private parties. Some of the claims are that the public works changes 

increased the number of projects that are considered public works. Payment of prevailing 

wages, however, is uniquely a responsibility of p1ivate parties, as cities are never subject 

to pay their own employees prevailing wages. Labor Code § 1771. See also, Bishop v. 

City of San lose, supra. Therefore, any public works coverage changes affect primarily 

the private parties who hire workers, not cities. This includes private developers of 

blighted areas, developers of large tracts of vacant land that have to provide public 

infrastructure, commercial landlords, and all the myriad contractors, subcontractors, 

haulers, and the like. The expansion of the definition of public works does not affect the 

cities directly. 
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Were there an increased cost of constmction because a project is covered as a 

public work, the cost of the increase is not necessarily borne directly by the cities alone; 

nor is there any reason to think that the entire increase in the cost of construction that is 

attributable to changes in coverage would necessarily be passed on to the city as an 

increased cost. Therefore, the additional costs that might have arisen to cities are "an 

incidental impact of a law that applies generally to all entities [and] is not the type of 

expense that the voters had in mind when they adopted section 6 of California 

Constitution, article XIIIB ." City of El Monte v. Commission on State Mandates (2000) 

83 Cal.App.41
h 266, 277. 

Some Claims Are Not Changes In State Law. Cities Have Less Responsibilities 

Than Before January 1. 1975. 

It is a sine qua non that state law has to change for grounds to exist for a test 

claim. As seen above, in many aspects, cities are under no new obligations from 1975. 

For example, parties have always been able to request the Director to review coverage 

determinations, to seek review of rate determinations, and to appeal coverage 

determinations. Cities have always had to notify contractors of their obligations to pay 

prevailing wages, withhold funds from illegally operating contractors, et cetera. These 

unchanged responsibilities can be seen by comparing the 1975 and 2003 Labor Codes. 

These unchanged responsibilities for cities, as seen above, are not entitled to subvention. 

This much should be obvious. 

In fact, during the almost 30 years covered by the Test Claim, the legislature, in an 

effort to create a statewide system for the payment of prevailing wage coverage and 

enforcement, has relieved cities of much of the responsibilities for prevailing wage 

enforcement. This has resulted in an overall reduction in how much the cities have to do. 

Some of these reductions have been simultaneous with different responsibilities for cities 

(such as the change from cities making rate detenninations to requesting them from the 

Director). None of these reductions have been accounted for in the Claim. 
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The Director's interpretations of the definition of "construction" in the pre 1975 

version of section 1720 are similarly not new mandates that are subject to subvention 

under Government Code section 17514. For example, the Director relied on the pre 1975 

definition of "construction" to include landscape maintenance, land surveying, 

installation, inspection, and pre-construction activities. Even assuming that the Director's 

prevailing wage determinations are "executive orders," these determinations do not meet 

the standard in Government Code section 17514 because these orders merely 

implemented legislation enacted before January 1, 1975, regardless of when the 

determinations were issued. Similarly, post 1975 law that puts into law these 

interpretations of pre 1975 enactments are not changes or new mandates under the precise 

language of Government Code section 17514. 

Some of the Chanf!es Are Not Mandatorv. 

For a new mandate to occur, the city must be under a compulsion to act. City of 

f1 Sacramento v. State of California, supra, 50 Cal.3'd at 51. Cities that voluntarily adopt 

new programs are not eligible for reimbursement. City of Merced v. State of Califomia, 

supra, 153 Cal.App.3'd at 777 [the decision to proceed by eminent domain not a 

mandatory duty and not reimbursable]. Some of the Claims are not mandates since the 

new provisions control voluntary programs, such as the use of volunteer labor, the LCP 

provisions and the new administrative appeal system for the failure to pay prevailing 

wages. These are, in the words of the Supreme Court, "true choices." City of Sacramento 

v. State of California, supra, 50 Cal.3'd at 76. If there were any argument on the scope of 

the voluntary participation requiring subvention, the Kern decision removed it . 

Conclusion 

There are a myriad of reasons why the Claim should be denied in its entirety. 

There is no liability for any changes, mandatory or not, since the very decision by a city to 
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use private contractors for construction is a voluntary act, and no consequence that flows 

from that decision is subject to subvention. In the end, none of the changes alleged as 

requiring subvention meet the requirements of the Government Code. 

Dated: 2 March 2004 Respectfully submitted, 

DEPARTMENT OF JNDUSTRIAL RELATIONS 
OFFICE OF THE DIRECTOR-LEGAL UNIT 
VANESSA L. HOLTON, Acting Chief Counsel 
ANTHONY MISCHEL, Counsel 
GARY J. O'MARA, Counsel 
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1 Oal.3d 56 BISHOP v. CITY OF SAN JOS:E 465 
Clte •• 81 Col.Rptr. 465 

or other place where visitors might be. It and as assignee of certain union members 
·.;.·~~~ !n short, l13t:nt~d in M place where it employed by the city as electricians! al-
was relatively safe from public intrusion, leged, inter alia,_ that the city had failed to 
or so the occupant could reasonably believe. pay its electricians the prevailing rate of 
Tile trash can cannut logically be distin- per diem wages for their craft, pursuant 
guished from the marijuana plants. . to the prevailing wage law. The ·santa 

This case does not cie:d with "open fields," Clara County Superior Court, 0. Vincent 
but with the.yard adjacent to a private resi- Bruno-, J., 'entered judgment' against plain
den-:e. {Compare Hester v. United States tiff, and he appeuled. The Supreme Court, 
(!924) 265 U.S. 57, 44 S.Ct. 445, 68 L.Ed.. Burke, J., held that the setting and payment 
898.) The resident cannot teasonably ex- of salaries ior the. city's own year-round, 
pee~ privacy in thos~ portions of the yard fuli-time, civlt service empioyees were pure-
open to the .public, or ii not to the public, ly municipal"affairs to which the previiling 
at least to a substantial number of peopi'e.. wag• law a$ set iurlll in the Labar Code 

(Compare People '"· Terry, supra. 71 A.C. was inapplicable. 
101, 77 C.a.LRptr. 460, 454 P.2d 36, permit- judgment af:firme·d. 
ting a search in the common garage of a 
large apartment building.) Nor can he 
.expect privacy for things in plain sight 
from such public areas. (People v. Terry, 
supra; 71 A.C. 101, 77 Cal.Rptr. 460, 454 
P.2d 36 ; People v. Wiiiard, supra, 238 Cal. 
App.Zd 292, 47 Cal.Rptr. 734.) But h~ can 
reasonabiy1 and probailly clue::i, t:.•q;t:Ct pri
vacy for the remainder of the property. 
No evidence in this case shows that the 

. marijuana plants- could be seen until the 
officer lett the area open to the public and 
approached to a point approximately one 
foot from the plants. Consequently, the 
evidence must b~ e.'=cluded. 

PETERS and. SULLIVAN, JJ, concur. 

450 P.2d 137 
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~G __.!fharles Bl SHOP, Plaintiff and Appellant, 
v. 

c:TY OF SAN JOSE et al.T Defendants 
anti Respondents& 

5. F. 22677. 

Supreme Court of California, 
In Bank. 

Oct. :'10, 1089. 
H.eb~aring Denied NoY. ~0. ll:Jti\J. 

Action wherein plaintiff, who riled suit 
as " resident and taxpayer of defendant 
city

1 
a.s business agent ,,f l.:J..bar union loc:1l, 
81. C<il.Rpt.r.-10 

Pete:s, Mosk and Sims, JJ., dissented. 

Opinion, Cal.App., 76 Cal.Rptr. 308, 
vacared. 

1. Municipal Corporations €=079 

As to matters which .are of statewide 
c:onc:ern, home rule charter cities remain 
subject to and controlled . by applicable 
general state laws regardless oi the provi
sions of their charters, if it is the intent 
and purpose of such ·gep_eral'ia~s to occupy 
the field to _the exc!'usion of municipal 
regulation. West's Ann.Const. art .. !!,§§ 6; 
8, 8(j), 11; West's Ann.Labor Code, §§ 
li70 et seq., 1771 et seq.; St.1957, p. 4344; 
St.!965," p. 5122. 

2. Municipal Corporations €='57, 64, 78,79 

Local governments, wh~ther chartered 
or not, do not lack the power, nor are they 
constitutionally forbidden,· to legislate on 
matters not· of a local nature, nor is the 
legi3lature forbidden to legishte with re
spect to local municipal affairs of a home 
rule municipality; rather, in the event of 
conflict between state and local regulations, 
or if state legislation dis~loses an. intent to 
preempt field, the guestion becomes one of 
predominance or superiority as between 
general state laws •and local regulations. 
We$t's Ann.Const. art. 11, §§ 6, 8, B(j), 11; 
West's Ann.Labor Code, §§ 1770 et seq., 
1771 et seq.; St.1957, p. 4344; St.196S, p. 

5122. 
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3- Counties =21'/, 
Municipal Corporations €=592(1) 

"In exercising judi~ial function .or Oe· 

cid~ng whether matter is a municipa.l affair 

great weight to legislative purpose in en~ 

acting general laws which disciose intent to 
preempt field to· exclusion oi local regula
tion;· however, mere fac::t that legislature 

has attempted to deal with particular ~ub
jec:t on statewide basis is not determina
tive, nor does it impair the constitutional 

authority of a home rule city or co_unty to 

enact and enfoTce its own regulations to the 
exclusion of general laws should the· sub
ject be neld by_ courts to be a municipal 
affair; disapproving I,.; ~e Hubbard ( lYM) 
62 Cal.2d 119, 127_;_128, 41 CaLRptr. 393, 396 
P.2d 809, and City of Redwood City v. 
Moore (1965) 231 Cal.App.2d 563, 580-581, 
42 Cal:Rptr. 72. 

4. Labor Relations e=> 1130 

:Setting ·and payment of salanes for 
cit~/s· ov.m year-round, full-time~ civil ser
vice employees were purely municipal af
fairs to which the prevailing 'wage law as 
set forth in the . Labar Code was inap
plicable. West's Ann.ConsL art. 11, §§ 6, 
8, 8(j), 11; West's Ann.Labor Code, §§ 
1770 et seq., 1771' et seq.,; St.l957, p. 4344 ; 
SU965, p. 5122. . 

5. Labor Relations €=1129 

Labor .Code section providing that "Not 
less than the general prevailing rate of per 
ciiem wages for work of a simiiar character 
in the locality in· which the public work is 
performed * * • snail be paid to all 
worianen employed in public works ex
ciusive of maintenance work11 applies only··. 
to work performed .under contract, ~nd is 
not applicable to work car;ied out by a 
public agency with its o\vn fOrces. \Vest1s 
Ann.Labor Code, § 1771. 

6. Statutes =212.1 

Statutes are to· be interpreted by as
suming that the Legislature was aware of 
the e.."<.isting judicial decisions. 

7. Statutes €=220 

Failure to make changes in a given 
statute in a particular respec:t when the 

subject IS before the 1egislature 1 and 

changes are made in other respects, is 

indic;J.tive of an intention to leave the law 
un':hE..!lg~d in that r~sp~r:t. 

8. I njunclion <:£:=22 

A~ injunction ·.~.couid not be issued ~:-!· 

joining defendant city irom !ailing to seek 
competlrive b1ds Ior improvement and con

struction projects involving an expenditure 
in e .. .''CC:ess of $2.500, in view of evidence. 
that the city had instituted and was fol
lowing workable and eiiective procedures 
to g-uard against any violations of its char
ter requirements with respect to the neces

sity of comPetitive bids ior proje~ts involv-

view of evldence that the clty intended· iTI 
good faith to comply with such charter re
quirements. 

Morgan, Beacozay- & Hammer, Morgan, 
Beauzay, Wylie, Ferrari & Leahy, Rober:· 
Morgan, Eleanor lvL Kraft and Kraft· & 
Kr~ft, San Jose, for plaintiff ami appellant. 

Brundage & Hackler, Daniei Feins, Los 
Angeles, Charles P. Scully and Donald C. 
Carrol_!, San Francisco, amici curiae on be

half of. plaintiff and appellant. 

Ferdinand P_ Palla, City /ucy., Richard 
K. Karren, Asst. City Atty., and Harry 
Kevorkian, Deputy 'City Atty, for defend
ants and respondents. 

John D. Maharg, County Cullnsel, Los 
.t1.ngeles, Edward H_ Gaylord, Assistant 
County Counsel,. Leonard Putnam,. CitY 
Atty., Long Beacht Charles E. Greenberi1 

Deputy City Atr)'., Rutan' & Tucke,-, Santa 
Ana, Harry J. ke:u:on, Los Angeles, James 
10. Erickson, Santa Ana, ]. Nicholas Coun
ter III, Santa Ana, E. K. Davis, David S. 
Kaplan, Sac;amento, John B. Reilley, F,-ank 
E. Howard, Oakland, and Wayne N. 'Wit
chez amici curiae on beh.a!f of defendants 
and respondents. 

.J.13UR1G:, Justice. ~9 

Plaintiff appeais from a judgment de
claring the preYailing wage provisions 
follnd in certain sections of the Labor 
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Co<.le to be i~applicable to the employees of this state. Until May 1965 the city op
of defe~dant city, ar.d denying relief sought erated under its 1915 charter, as amended, 
by way of injunction ;end damagesl As and since 1965 it has operated under its 
hereinafter appears, we have concluded that 1965 charter, as amended. Bath charters 
the trial court ruled correctly wirh respect contain ~rhome rule:'! provisions (Cal.Const., 
to the prevailing wage iaw, that nb other art. XI, §§ 6, 8, s~bd, (j)). and provisions 
ground for. reversal ho.s been shown, :>nd requiring that all public· buildings and 
that the judgmelit'· .. shonld be affirmed. works costing more than a specified amount 

.J.Plainti ff contends that from 1958 to !966 
deiendant city unlawfully failed· to pay its 
electricians the prevailing ra'e of per .. diem 

· w2ges for woi-k of a similar characte~; ··p~r· 
sua.nt to the prevailing wage law (Lab. 
Code, § 1770 et seq.), and. also failed to 
seek ~ornpet]tive bids ior certain iinprove· 

ment and construction projects, pursuant 

to provisions of the city charter. 

Th~ city' is' a freeholders' charter ci1:'J 

organized under _the Constitution. and laws 

1. Ploilltiff inEjtituted this o..ction ns a resi
dent o.nd ta:tpnye.r of defendo.nt city, n.s 
the bUsiness ngent of a. labor union loco.l, 
n.iJ.d r...s the o.ssignee of Certn.in union mem
bers- ~m-ploycrl by the city u.s alectricill.ns .. 

2. 1915 chnrter, section SD: "All public 
buildings and works, wtlcu t:L.~ cipt:ndi
ture therefor sho.ll exceed one thousn.nd 
dollnrs ($1,000.00), shnll be done by con
trnct n.nd sbnll be let to the lowest 
responsible bidder, n.fte.r advertising. 
* • .11 

( Stn.ts.l957', p. 43-H:.} 
1965 cba.rter, section 1:!17: uE:rcept 

ns hereinafter otherwise. provided, enc.h 
purchase of supplies nnd mnterin.ls the 
expenditure · for which aceeCs One 
Thouso.nd Dollnra ($1,000), eoch pur
cha.se of equipment nncl e:tpenrliturt:: for 
which ""ceeds Two Tbousnnd Dollo.rs 
($2,000) .o.nd chch specific 'public works 
project.' hBreino.fter defined, the c:t
penditure for which (excluding the cost 
of nny mnterinls which the City may have 
nlrencly lawfully ncquired therefor) ex
ceeds the amount whic.b a. 'genernl lo.w 
City of the Stntc of Cnliforuia. may legnlly 
upend for n public project (a.s defined 
by Sto.te. lnw) without ~ contract let to n 
lowest responsible hitider after notice, 
shall be contrncted for nnd let to the low
est responsible bidcler n.f.tcr notice; pro
videtl., however, tb.nt in no ev!!Dt shoJl 
t.lle :l.bove apply to a.nr S[Jetilic •tmblic 
works project' the expenditure for which 
{e.."tciudin.g the cost of nn~· mn.taricls 
which the Cicy mny hn''E. nirettllY lllw
full:t n.cquirc.d therc.for) Lloes not e:tceed 

sh~ 11 be done bv contract . and let to· the . . 
lowest responsible bidder." Neither charter 
contains any provisions relating to prevail
ing wages; however, the city council peri
odically enai:ts prevailing wage ordinances .. 

Plaintiff's assi[Ilors are among some li 
electricians employed by the city who work 
under the city electrician and have per
furm~d addition.sw_~adification, m:~.~nte

nance and repair of city electrical' facilities, 
buildings and equipment, j~cluding street 
Jighrs, traffic si[I1Uls, fire ·.alarm boxes 

Two . Thousond Five Hundred . Ilollnrn 
($2.500\. 

Cl.. . "' 
HFor purposes of this Section, •public 

works proj~ct1 shnll be cleem~d to men.n 
.a.nd is hereby defined ns n project for 
the construCtion,. erection1 improvamnnt 

·ur dtHnvlitiuu. cf ;:tu.r pub!!: bu.i!dfug, 
street, bridge, drnin, ditch, canal, do.m, 
tunnel, sewer, wn.ter system; "fire .. nlnrm 
System, electricnl traffic cmitrol system:· 
street lighting RYsteci, po.rkiog lot. pnrk· 
or playground; provided nnd excepting 
thnt 'public works project' shnll not be 
deemed to menn or include the main
tenance of nn:r of sn.id t.h.i..Dgs, or ruiy re
pllirs incidcntnl to such maintenance, 
• • "'· .A.lBo, the provisions of this 
Section sholl not n.pply to any· of the fol
lowing: .• • • (b) the purchD.Be of any 
supplies, materials or equipment which 
~O..U be obtnined from only One Ve.lldOr or 
mn.nufncture!" i • • (f) work in~ 

volving highly technical or professional 
skill where the peculinr technical or pro
fessionnl skill or ~bilicy of the peraon 
seleeted to Uo such work ia nn importn.nt 
fnctor in his selection; (g} e-xpe.nU.itures 
deemed by the Council to ht!: of uL·ge.nt 
necessity for the preservation . of life, 
health or property, provided the s.ame 
nre n.uthorized by resolution of the Coun
dl ::u.lopteJ. by tbe affirmative vote of nt 
len.st five (5) members of tl;e Council 
o..ncl contniniug n. Ueclnrn.tion of the fn.cts 
coostituting the urgency; n.ml (h) situn.
tions where sollcitn.tion .of bids woulll for 
o.ny rea sou be un itlle uct. '' (Stnts.UHl51 

pp. 51::!~. 5159.) 
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and systems, etc. The elec:rridans :.1re ci~.'i1 

servic~ employees · of the c:ity, aDd sine~ 
· 1958 h~ve been paid monthly salaries on a 
year-round, full-time basis? plus e..-.:tra pay 

various other benefits such as holiday>, 
vacation and sick leave, health msurance 
and retirement benefits. In !963 the work 
of the city dr.!t.:tricieins was appruxima(dy 

40 pen:ent new construction, but at the 
time of trial (1965-1966) the workload was 
only some 16 percent construction with 
maintenance taking up the other 84 percent. 

Plaintiff's complaint focuses on four 
kinds of work • done by the city ele::tricians 
b~.r.vn~.f':n 19::l8 ::l nrl 1 Q66: ;tS.Berr~rHy in vin la

tion of the prevailing wage law and of the 
r~spective $1,000 an~~ $2,500 profect Emits 
of the 1915 and the 1965 city charters. 
(Fn. 2, ante.) The rrial court ruled, among 
other things, that both the .four kinds of 
work and the setting and payment of sal
aries for the c:.ity's own year-round 1 :full
time, C:iv11_ service -employees are purely 

mLJnicipal af!alrs to which, under the home 
rule pmvisions of article XI of the .Cali
fornia Constitution] the prevailing .... ~~·age 
provisions of Labor Code sections. 1771 et 
seq., relied upoii by plaintiff, cannot be ap· 
·plied; that in any event the prevailing wage 
law does not as a matter oi statutory con
Struction apply tci the setting of such sal
aries. The court also found that the c1ry- at 
all times acted in the good faith belief that 
the pre·vaiiing w.1.ge provisions do not apply 
to the saiaries paid to its own employees. 

At all times since adoption of the Consti
tution in 1879, section 11 uf a-rticle .Xl has 
specified that 11 Ar2y county! city,· town, or' 
township may make and enforce within 'irs 
iimits all suc:h local, poiice 1 sanitary and 
othe• rcg--w!ar:icn:; ;;_!; ~~e net in ':ordlict 
with general laws." (Italics added.) In 
1896 section 6 of articie XI was amended 
to provide a limited amount of autonomy 

3. The p"re·lf"I5S enrnin:;s of the ~le:c[ric.ians 
are not in issue bern. but were nppo.ren.t
ly bnsed on o. union scnle. 

4. The four kinds oE worlt: · (1) fire nlnrm 
srsr.em ; (2) ovL~rbe.nll trnific sit.'"nnls; 

ior fret:holde:-sr charte:- dt!es, anrl in 191~ 

sections 6 and 8 of artie!-;: XI were amend
ed to permit such cities, by appropriate" 
charter amencimentS 1 to acquire autonomy 
·::ith :-e~pe~t ta ~ll ;-;-::1nic~pal 2. ff:1i-::-~. /"~ 

city which adopted such 11 home rule'' 
amendments thereby gained exemption, 
with respect m its municipai affairs, irom 
the flconilict with general laws" rest:-ic:
tions of secrion 11 of article XI. 

[I] As to matters which are of siate
wide c:oncern, however, horne rule charter 
cities remai~ subject to a;,d .controlled by 
applicable general stare iaws'regardless 
of the provisions of their charters, 'i'f·it is 
the. iutcut a.n0 purpose uf s-uch gener-a.l laws 
to occupy the field to the exclusion oi!_mu- lo~ 

nicipal regulation (the preemption doc
trine). (Pac. Tel. & Tel.· Co. v. City & 
County ·of San Francisco (1959) 51 Cal. 
2d 766, 768-769, 336 P.2d 514; Pi poly v. 
Benson (1942) 20 Cal.2d 366, 369-370, 125 
P.2d 482, 147 A.L.R. 515.) 

(2) As is made clear in the leading case 
of Pipoiy v. Benson 1 supra.J ioca) ·govern
ments (whether chartered or not) do not 
lack the power, nor are they forbidden by 
the Constitution, to legislate up·an matters 
which are not of a loc:ri.l nature., nor is the 
Legislature forbidden to legislate· with re
spect to the 1oc:al municipal affairs of a 
home rule municipaiiry. Instead, ln t.he event 
of conflict between the regulations ·of state 
and of local governments, or if the sta'e 
iegislatian discloses an intent to pr~empt 
the field to the e..'< elusion ·of local regula
tion, the question becomes one oi pre

dominance or superiority as between gen

eral state laws on the one hand and the 

local regulations on the other. (See also e. 

g. Galvan ''· Superior Court ( 1969) 70 
A.C. 905, 910-920, 76 Cai.Rptr. 642, 452 

P.Zd 930; Abbott v. City of Los Angeies 

(1960) 53 Cal.2d 674, 681-684, 3 Cai.Rptr. 

(3) illf\i project; (4) mise~llntH!OUB eJec
trico.i work at the municipnl nirpott, in 
o. park, and insitle the city hnll. 
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158, 349 P.2d 974, 82 A.L.R.2d 385 ;° Cha- a matter of local concern may at a later 
vez v. Sargent {1959). 52 Cal2d 162, 176- time become a matter of state concern con-
177, 339 P.2d 801; Agnew v. City of Los trolled by the general laws of the state. 
Angeles {!958) 51 Cai.2J I, 5, 330 P.2d 385; [Citations.]" Pac. Tel. & Tel. Co. v. City 
Wilson v. Beville {!957) 47 Cal.2d 852, 856- & County of San Francisco, ~tpra, 51 Cal. 
861, 306 P.2d 789; Eastlick ''- City of Los 2d 766, 771, 775-776, 336 P.2d 514, 517; 
Angeles (1947) 29 Cal.2d 661, 665-666, 177 Butterworth v. Boyd, su.pra. 
P.Zd 558, 170 A.L.R. 225; Southern Cali
fornia Roads Co. v. McGuire ( 1934) 2 Cal. 
2d 1 !5, 123, 39 P.2d 412.) 

If resolution of that question requires 
a determination as to whether the matter _ 
regulated- is a state ~r a municipal affair, 
then, as declared in Professional Fire 
Fighters, Inc. v. City IJf Los Angeles (1963) 
60 C.a.L2d. 276, 294, 32 Ca!.Rp~r-. 830, 841, 
384 P.2d 158, 169, "Because the various sec
tions of article XI fail to define municipal 
a-ffairs, it ·becomes necessary for the courts 
to decide, under the :facts of each case, 
whether the subject· matter under. discus
sion is of municipal or statewide concern." 
In other words, "No e..""<:act definition of the 
t~rnl jm1~nic:ip::d affairs' can be formulated~ 
and the courts have made no attempt to 
do sc, ::-:..:.t· !~~t~~ b:..~.r~ i!1diCE.ted that jn-

dic.ial interpretation is necessary to give it 
meaning in each controverted case. - The 
comprehensive nature of the power is,' how
ever, conceded in all the decisions, * • " 
(:Butterworth v. Boyd (1938) 12 .Cal.2d 
140, 147, 82 P.2d ~34, 438, 126 A.L.R. 838; 
see also City of Pasadena v: Charleville 
(1932) 215 Cal. 384, 392, 10 P 2<!- 745 [5].) 
Fu_!lli1-er,_ the ."constitutional-concept of mu
niclpal affairs * * * changes with the 
changing conditions upon which it is to 
operate. 'W'hat may at one time have been 

5. Thut the sta.tement appearing in ..1.0 bott 
(p. 681 [5] of 53 Cal.2il, p. 163 of 3 Cal. 
"Rptr., p. 979 of 349 P .2d) thnt ".!.. city 
1Hl5 ; .. w pawe'i to le~~l~~t2 up an mn t.tfl.rS 

which o.re not of a loc3.l D(lt1lre" wru; im
pLov-ident is made clear by tho later opin· 
ion of the same author, in Golvnn v. 
Superior Court, S1<pm, 70 A.C. 905, 91(}-
92.0, 76 Onl.Rptr. 64.:'., 452. P.2.d 930. 
(Itnlie.s added.) 

6. Any stn.ternents to the. c.ont:rnry found in 
In re Rubbnrd (1964) G:! Cn1.2<1 119, 12.7-
12.8, 41 Onl.Rptr. 393. 3UG P .2.u 809, were 
not only unnecl!!)sur:r to the Ue.c.ision there 
but nre overruled if they be. deemed uu-

[3]. In exercising the judicial function 
of deciding- whether a matter is a municipal 
affair or of statewide concern, the courts 
,.,ill a f cours~ give great v.'eight to the 
purpose of the Legislature· in enacting g~n
eml laws which disclose an int.;,t to pre
empt the field to the exclusion of local 
regulation (see Ex parte Daniels ( 1920) 
183 CaL 636, 639--640,.192 P. 442, 21 A.L.R. 
1112), and it may well o~cur that in sume 
cases the factors which influenced the 
Legislature to adopt the general laws may 
likewise lead the courts to the conclusion 
that the matter. is of statewide r~ther than 
merely local concern. However, the fact; 
standing alone, ·that the Legislature· has 
attempted to deal with a particular subject 
on a. sta~ewide basis is not determinathre 
of the issue as between state and municipai 
affairs, nor do~ it impair the constitutional 
authority 0 f a hom'e rule. i:ity or county 
to enac:t and enforce its own r~gulations 
to the e..-,dusion of general laws if the sub
ject is held by the courts to be a. mu
nicipal aiiair rather than of statewide con

cern; stated otherwise, the Legislature ls 
empowered neither to determine. what con

stitutes a municipal affair nor to change 

such an affair into a matter of statewide 

concei"'T' ... 6 

thoritntivf!. In' City of Rec1woocl City 
"-Moore (1965) 231 Oo.l-.l.pp.2a 563, 5SG-. 
581, '12 Cni.Rptr. 7~ the court wns. mis
leU into f!Qnh'ltry stAtements by overem
phnsis on the comment in Professional 
F·irl:! Fighters, Inc. v. Cicy of Los A.ngeles, 
S1tpra, eo Cn!.2.d 276, 2.94, 32 Clll.Rptr. 
830, 841, 38-± P.2d 158, 169, that the ques
tion nS to whether a. matte• is of P"tU~ 
ni!:lpa.l or stntewiUe concern •cmust be 
determlned [by the courts] from the Jeg
i.slntive purpose in ench individon1 in
si:nnc.e." As we lHt\l'e noted, the courts 
will gi "e ~reat weight to the 1egi~1ntive 
purpose nnd muy be influcncetl by the 

~\- ~ ',c 1 O J il 1
' 
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[4] In the present case it clearly ap
pe:J..rs from the provi:;ions of the prevailing 

wage law here in,·ohred th:::Lt the L~gislar 

t~re did not intend that that Jaw apply to 
the setting of the salaries of employe~s of 
a city, whether chartered or not. 

[5] Section i771 of the Labor Code, 7 

relied upon by plaintiff, is found in chapte.; 
1 of part 7.s Part 7 is entitled "Pubiic 

1' Works and Publi<:L."-g-enc;es." Chapter 1 
deals with "Public Works" and commences 

with section 1720. Section 1720 defines 
public works 0 ·as used i.n chapter 1, and 

section 1724 defines the expression 11 Loca!
ity in which pubiic work is performed." HI 

In~smuch as section 17il directs that l~e 
wage to be paid is that prevailing in the 
"locality in which the pubiic work is per
formed," and section 1724 states that that 
e..""\.pression encompasses only situations in 
which a contract to do public work has been 
a warded, it becomes at once apparent that 
sectiou 1771 is by its oWr! terms appiicable 

only to work performed under contract, and 

is .not applicable to work carried out by a 

public agency with its own forces. 

Plaintiff also points to the clause m sec
tion 1773 directing that the 11 bady awarciing 
any contract fn~ pubiic work, or oil~en.vise 
undeda.king any public wor·k, * * * " 

same inct:ors as wo..s the Legislature i but 
the view e.:t.precserl in ilfoore, s1tpra, that 
the Legisla:ture ho.s jjthe power to cbnnge 
a. municlpal nffuir into o. run.tter of state
wide cDncern," is disapproved. 

7. Section 1'771, in ~rtirient purt: 4'Not 
less than. the ge..uerul prevailing race of 
per diem wages for work of a similar 
charncter in the loca.l-itv in. which the 
rm.bl1.o worh is pC?·jormcd, "' "' .shnll 
be paid ta a..U 1Dorhm.cn emplayad on p·ub
lic· wodc:; exclunive of maintenance work. 11 

(ItoliCB uutletl.) 

B. Subseqllent sectlon references herein are 
to the Lnbor Cod~~ un)e~s otherwis~?; stat
ed. 

9. Far purposes of this opinion it may be 
nssurned, without deciding:, thnt tbe four 
kincis of work on wbicb pluintiff's I.."'m
plnint focuses (see fn. 4, ante) fnll within 
the section 17!!0 Jefjnitiou oi publh: 
warl:::s. 

shall ascertain the prevailing wage rate. 11 

(Piaintiff's emphasih.) Agair,, however, as 
is cle.:..r from lhe c;:ntirc provision! irom 
which plainti!I has·. extracted a. portion out 
of crJnt~xt, the direction to 2.sce;t2..in the 

prevailing wage not only is tied to the "lo
c:aiity~' definition (see fn. 10, n.nte) and thus 
to the area in which the co~1iracted wm·s~ 

is to ·be periormed, but the direction of sec~ 
tion 1773 is that a Iter such wag-e has been 
ascertained it shan· be speciiled_ in the caii 
for bids ia·r the c:-ottira.cr and in the co?·J
t?·act. Accordingly, nothing found in sec
tion 1773 lends a scintilla of supp•.Jrt to 

plainhff's r:IJ!l.t~!!T.:.£0!: t..h.at the -p:e~,.::.~l~~t; 

wage Ia w. was intended by the Legislature 
to- apply to other than public work let out 
to contract. No use.iul purpose would be 
served by hert ur::dertaking to detail otber 
sections of the prevaiiing wage law as set 
forth in chapter 1 of pan 7 of the Labor 
Code, but jt is appropriate to note t..~at the 
entire tenor thereof discloses a legislative 
purpose to deal only with contracted pubiic 
work 1 and not with work done by a munici
pality by force account. (See, e. g., §§ 
li73.3, 1773.4, 1774, 1775, 1776:') 

[6, 7] Additionally, the court so con
strued the law in Bechvith v. County oi 
Stanislaus (1959) 175 Cai.App.2d 40, 48, 
345 P.2d 363, 369, with the declaration that 

I 0. Section 1724: u 
1Loca.lity in which pub

lie work is perfurmed' me.:::t..n.s the ·county 
in which the public work is done in 'cnses 
in which the contract is awarded. by the 
St:..~te, and mennS the limits of the· po~ 
liticnl subdjvisioo on who!:ie behalf the 
contract is a.'\.l..·arded in other cases.'' 
(ltaiies added.) 

It is nlso noted that ns used in chapter 
1, '1 Political subdittision" is defined by 
section 1721 to include "o.nyu c.it:r . . 

r I. The full sentl!nce of section 1773. from 
Wllich plo.intiff bas. quoted reacls in 
pert.ineD t purt: "The body o.wnnling o.ny 
cootrn.et tor puhlic work, or otherwise un
dertnking: u.oy public work, shu.ll ascer
zain. the genera.} pre·ua.ilin!l rate of per 
diem waoes in th.e looality in which the 
publio LOork is to be perfonned o~:. ..;:; 

and shall speuify in the aa.ll for bi-ds for 
the 001ltruct1 and in. ~he oon
tr·act it~etf, what the qencra.l pre11aii.ing 
ra.te. of o:: ... ·wapes "' "' o:: ·in. !he 
loc:ality is *." (Itnlies nLhled.) 
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"The prevailing wage and cornpetitlve 010- in this opinion to attempt to weigh the four 
,; ding sratute~av~ no application to 'work kinds of work as against the chaner project 

undertaken hy force ac~ount or day labor." limitations. Ample preventive remedies 
Since Bcck·Utilh.. tht: ~tatute has i""e.i-.:~aincd 

unchanged in any aspect material here, al
though amended in other respei:ts.12 "Stat
utes are to be interpreted by assuming 
that the L~gislature was aware of the ex
isting judicial decisions. [Citation.•] More
overl failure to make c:h3.nges ·in a giv.en 
st;J.rute in a particular respect when the 
subject is before the Legislature, and 
changes are made in other respects, is irJ
dicative .of an inLention t~ leave the law 
unchanged in that respect." (iNilliams v. 
Industrial l~cc . . ·commission (1966) 64 
Cal2d. 618, 620, 51 Cal.Rptr. 277, 278, 414 
P.2d 405, 406, and cases' there cited'; Alter 
v. Michael (1966) 64 Cal.2d . 480, 482, SO 
Cal.Rptr. 553, 413 P.2d 153; Kusior v. 
Silver (1960) 54 Cal.2d 603, 618, 7 Cal.Rptr. 
129, 354 P2d 657.) 

[8] '!Vith respect to the project !imita
tions of $1,000 and $2,500 specified, re
~pe~ti ... ~e!~r, i~ t..~e !915 a~d 19155 ~hartl;!rS 

(fn. 2, ante), the trial court found and con
cluded, among other things, that the city 

has instituted _and is !allowing workable 
and effective proced~res to guard against 
any viol;,_rions of the requirements of sec
tion 1217 of the ~965 charter and intends in 
go~d faith to comply ·with such require
ments. Plaintiff has thus shown no im
propriety in the denial by the trial court of 
injunctive 'relief. · 

Other than plaintiff's claim that his as
signors as city employees would have re
ceived higher earnings under the pnvailing 
wage law, which we hold did not appiy, 
plaintiff does not suggest that he made any 
showing whic:h wouid cuntrovt!rt the trial 
~curt's ruiing that neither plaintif·.C his as
signors, his union, nor members of his 
u~ion have suffered any loss· or damage by 
reason of. the work done by the city's own 

the event of any attempt or threat to vio
late the public bidding requirements of the 
charter. We in no way condone any past 
evasion of those provisions, as public 
bidding ·serves many sound governmental 
purposes. However, in our view plaintiff's 
requested remedy by way of award for the 
bene£it of his assignors is neither. a proper 
remedy after the event nor a desirable pre
ventive measure, and would fail to reach 
the real issue of possible violations of the 
charter. 

The judgment is affirmed. 

TRAYNOR, C. J., McCOMB, J., and 
DRAPER,. J. pro tern.*, concur.· 

PETERS, Justice (dissentirjg). 

I. disagree with the maj~rity in .three 
~undarneJltal respects : ( 1) as to the effeCt 
to be given to the 0 ho.me ruie1' provisions 
::::£ :..-:-t~::l~v...l cf t::e C~Eic~:~. C~TI!Jtit~~ 
tion; (2) as to the proper construction of 
section 1720 et seq. ·of the Labor Code; 
and (3) as to the effect to be given to the 
violations of the city's own charter. 

I 

I cannot agree with the statements in 
the majority opinion that a' city which 
adopted ."home rule" . aiil:endments to- its 
charter pursuant to sections 6 and 8 of 
article XI of the California Constitution 
"thereby gained t!-"<emption, with respect to 
its· municipal affairs, from. the 1CCnfiic:t 
with general la\\'s' restric:tlons of sec.tion 
11 of article XI/' that 11 in the event of 
conDict between the regulations u£ state 
and of local governmentsr or if the state 
legislation discloses an intent to preempt 
the field to the e....~ciusion o{ 1oca! regula
tion, the question becomes one of pre-

employees. Accordingly, it is unnecessary dominance or superiority as between gener-

12. Sen Statutes 1963, cllnpter 467, pnge 
U~20, aDd l.!hllpter 1186, pu:;~ 359'2; Stnt~ 
utes 1965, chuptcr 283, pnge 1~84; Stnt· 
utcs l9!l8, chnptcrs 690, 880, 1411. 

• .A.ssir;ned by Ohnirrnnn of the Jodicinl 
CounciL 

... 
....z..::..· 
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a! state laws on the one hand and the local_ 
reguJati ons on the other,'' and that in 
l/[eJxercising the ·judicia! function of ·de
ciding wh~Lla~r a matter is a municipal af~ 
fair or of state\vide concern, the courts 

will of course glv~ g-:-e.:1 ~ ·:;:;:ight to the 

purpose of the Legislature in •.!n~cting 

general laws whic:h disclose an intent to 
preempt the field to the e;.:c:lusion of local 
regulation (see Ex parte Daniels (1920) 
183 CaL 636, 639-&10, 192 P. 442, 21 A.L. 
R. lli2), and it may well occur that in some 
cases the factors whlch influenced the 

Legislature to adopt the general laws may 
likewise lead the courts to the conclusion 
that the mBUer != '='£ state'.':~de =-~:.~er thtir; 
merely local concern. · However, the fact, 
standing alon~t that the Leg-islature has 
attempted to deal with a particular sub
ject on a statewide basis is not determina
tive of the issue as between s;:ate and mu

nicipal afiairs 1 nor does it impa:r the cOn
stitutional authority of a home rule city 
or county to enact and enforce its own 
regulations to the exclusion of general 
laws if th~ subject is held hy the courts to 
be a municipal affair rather than of state
wide concern; stated otherwise, the Leg
islature is empowered neither to determine 
what c:.onstitutes a municipal affair nor to 
change su.ch an affair into a matter of 
statewide concern." (pp. 468--469; footnote 
omitted.) 

I cannot agree that .in cases where there 
is a conflict between local and state iaw or 
where there is a legislative intent to pre
empt the field, the. probiem is whether the 
subject matter :is a municipal rather than 
state concern. The proper rule is that set 
forth in Professional Fire Fighters, Inc. 
v. City of Los Angeles, 60 Ca1.2d 276, 292, 
32 Cal.Rptr. 830, 8-W~ 384 P.2d 158, 168, 
ugene:ral law prevai!s SJVer jocal enactments 
of a chartered city

1 
even m regard to 

matters whi~h would otherwise be deemed 
to be strictly munic\pal affairs, where the 
subject matter of the general law is_ of 
statewide concern.-" In other words

1 
in 

cases of conflict and preemption, the in
quir~.r ';!nds onc.e a st:1te.wide concern is 
found, and the..re is no need to 1.veigh the 

state and municipal concerns or to detcr
mme which should predominate. 

.J_Vle applied the principle in Profe.~sLcma! J.E..i 
F!.:e Fir;.htt:-:-s ·~·:hc;-c ·.v·-:= n:cogni:.:t:J that 
the statutory provisjons permitting unioni

zation of firemen 11may impinge." upon 
local control but held that since the statu-
tory prov.isions were part of a scheme of 
legislation to create uniform fair labor 
practices throughout the state they. were 

a matter of state concern. (60 Cal.Zd at 
pp. 294-295, 32 Cal.Rptr. 330, 384 P.:2d 
158.) Twenty-two cases were cited in the 
Profcs.sianal F·i-re Fighie1·.r opinion 11 all 

dealing with various phases of munic:ipal 
affa:rs held to be subject ro genera! laws 
on ·the basis of state,,:ide conce~rr'' (60 
CaL2d at pp. 293-294, 32 Cal.Rptr. at p. 
841, 384 P.2d at p. i69.) 

The majority has impliedly overruled 
Professional Fire Fighters and these twen
ty-two ca~es. There is no ·_;ustiiication 
for this grave departure from existing law. 
The rigid approach suggested by the 
majority, that matters are either a mu
nicipal affair or of state concern, 1gnores 
the basic realities of most situations. 
Logically, there are iour categories. · F;rst . 
is the situation where there are soiely state 

concems 1 and the subject matters of the 
municipal regulation and the state statute 
do not affect munic:pal affairs. Second 

is the situation ·wh~re the subject m<l:tter of 

the municipal reguJation a!ld the state 
statute is a matter "vhich involves both 
municipal and statewide conc~:-ns. Third 
is the situation ·where a!though the: SLlOJECt 

matter is one ordinarily subjec_t to rnu
·nicipal reguLuions, such as relatious with 
municipal employees, parts of the subject 
may _also involve matters of state'.·Jide con:
cer:-1. Fourth is the situation where the 
subJect matter- solely involves municipal :J.i
fairs and no mat:.ers of .statewide concern 
are involved. 

The first situation is reflected by Wilson 
v. Beville, 47 Ca!.2d 852, 85~57, 306 P.2d 
789, where this c:oun held that cla.im re
quirements for the taking oi property by 

eminent domain is not a municipal affair 
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but is a matter of statewide concern that relations of a municipality with its em· 
may be regulated oniy by the Legislature. ployees in general is a matter of municipal 
(See In re Hubbard, 62 Cal.2d 119, 127, 41 concern but that the creation of uniform 
Cal.Rptr. 393, 396 P 2d 809.) The court fair labor practices throughotlt the state 
held invalid J. dty charter d:;,lm-filing pre
vision insoiar as it applied to a~tions in 
inverse condernnation. 1 

The second situation is reflected .bY In 
re Hubbard, s~tpra, 62 Cal.Zd 119, 127-128, 
41 Cal.Rptr. 393, 396 P.2d 809, where we 
recognized that the regulation of gambling 
is a matter of both local and State.·:tid'e 
concern. We there held that in the ab· 
serice of conflict with general law "charter· 
ed counties and Cities ·have full power to 
1egis1ate in regard to muni~:ipal affairs un
less: (1)' .the subject matter has been so 
fuliy and complereiy covered liy general law 

_1!!.8 as to cle'arly. inriicat~that · it has become 
exclusively a matter o'f state ton tern; (2) 
the subject matter has been partially cover· 
ed by general law couched in such terms 
as to indicate 'clearly that a paramount 
state concern will not tolerate further or 
additional local· actioP;; or (3) the subject 
,;,atter has been partially covered by gener· 
al law, and the subject is of such a nature 
that the adverse 'effect of a local ordinance 
on the transient citizens of the state out· 
weighs the possible ·Jienefit to the mu· 
nicipality." (62 Cai.Zd at· p. 128, 41 CaL 
Rptr. at p. 398-399, 396 P..Zd at p. 814-815.) 
It should lie pointed 'Out that each of the 
three categories mentioned in the case is 
dependent upon a ·statewide contern,, which 
because of legislative action or the subject 
matter,' takes precedence over municipal af
fairs. 

The third situation is rdiected by Pro· 
fo.rsio•wl Firo Figh.iors, where the general 
subject in issue is a municipal affair but 
there are also matters of statewide con· 
cern. · There it was recognized· that the 

l. The majority does not clisa.pprO'\•e Wilson., 
olthough it does disnpprave n stntoment 
in Abbott ''· Oicy of Los A.ngele!l, 53 Col. 
2d 674, 681, 3 Oal.Rptr. 158, 163, 340 P. 
2d 974, 970, 82 A.L.R.~<.l 385, thc.t n 
"city hn.s-no powcn· to legislnte upon mut
ters· whicll a.rc not of. o. loc:::t.l nature." 
(Ditto Opu., D. 460, fn. 5. i The next 
sul!ceeU.ing sentence of the A-bbott o{linion, 

81 ~I.Rotr.-.lOVz 

js a mlitter of state concern and that regu
lations of a chartered city in conflict with 
statutes governing labor relations of iire· 
men were invalid. (60 Ca1.2d at p. 289, 32 
Cal.Rptr. 830, 384 P.2d !58 et seq.) 

The .. fourth situation, where the. subject 
is solely municipal affairs so that enact
ments of the Legdature will be held in· 
valid as applied ·to chartere.d cities and 
counties, is difficult to illustrate .. The only 
case of this court cited by the majority, 
and the most recent one that I have found 
where it was held that legislation could 
nat be vaEdiy held applicable to a ch<OlrteTed 
city or county is City of Pasadena v. 
Charleville (i932) Z15 Cal. 384, 10 P .2d 745, 
and, as will appear hereinafter, that case 
should he disapproved.·. Furthermore, the 
two most recent cases discussing the 
problem of confEct between !oca_l and state 
law ·contain lang-uage indicating that the 
state Jaw must always prevail. (Galvan v. 
Superior Court, 70 A.C. 905, 910, 76 CaL 
Rptr. 642, 452 P.2d 930; Bell us v .. City of 
Eureka, 69 CaL2d · 336, 34i5, 71 Cal.Rptr. 
135, 444P.2d 711; see also Nat. Milk, 
etc., Assn. v. City, etc., of San Francisco, 
20 CaL2d 101, 110, 124 P.2d 25.) 

I must confess that I :find it somewhat 
incongruous . that a chartered city may au· 
thorized conduct the state has prohibited, 
prohibit conduct that the state has author
ized, engage in activities that· the state has 
prohibited or refuse to comply with state 
law where the Legislature has· clearly de
clared its intent that its statutes are to be 
applicable in and to the chartered city. 
Nevertheless, cases have continued to state 
that as to solely municipal affairs, ordi-

which clenls with mo..tters which ue. n. 
"mixctl con~ernu of both municipnlities 
am] the otnte.1 mn.kes it cleo..r thnt the d.is
npprovcd statement is concerned with 
mnttere solely of stntewide concern. In 
my view, we should ndbere· to the atnte
ments of Abbott nnd H"bban1, und the 
holding ot W·il.soa. 
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nances of chartered cities will take ·preced
ence over confiic:ting statutes. (E.g., Pro
fcssio:-:::JJ Fire Fighters, Inc. ,._ City of Los 
Angele~, sutra~ 60 C:tl.2d .276, 291, 32 Ca'l. 
Rptr. 8;j0, 384 P.2ci 138; Fipaiy v. -Benson, 

20 Cal.Zd 366, 369, !:25 P.2d 48:2, 147 A.L.R. 
. 515.) 

If it be assumed that there are some 
-..!!.' matters so local in nature that lhUf.egis

lamre's power m regulate will be limited 
to nonchartered cities and counties, it is 
~pparent that such matters must be -very 
rare. Eq!.-'ally rare are cases coming within 
the first situation where there ::ue no local 
concerns· so that e\ren in the absence of 

state n:gulQtiuu-~h.a.rte:Jt:d cities aLJct counties 
may not act. 

Most if not all matters upon ':'hich the 

state or chartered tibes and cOunti~s legis
late fall within the second and third cate

gories where .in the absence of conflicting 
state statutes or state ocr:.:.Jpation of the 

field . chartered c:it~es and counties may 
properly act. Wnen the Legislature adopts 
a conflicting srntutf:. o; nc~npif.~ the: fieo.lri 
in such a case 1 the ordinance or the local 
regulation becomes invalid. This is the 
·oasis of Professional Fire Fighters, where 
we held that although ordinarily labor rela
tions of municipal employees are a matter 
of local conc:ern

1 
u:niiorm fair labor prac

tice:s are ::1 mutter of state concern! and 
whe11 the Legislature adopred a statute 
establishing uniform fair iabor. practices: a 
matter involving statewide concerns, the 
statute was controlling against conflicting 
municipal law. In other words! in the over
whelming majority of situations, if not an· 
situations, as stated by Justice :iYiolinarj in 
City of Redwood City v. Moore, 231 Cal. 
App.2d 563, 580-581, 42 Cal.Rptr. -72, 84, 
"the Legislature does have the power to 
change a. municipal ~Hair into a matter of 
statewlde conc·ern, and thus impinge upon 
local control, where it is the leg!siative pur
pose to deal with the pirtic:uiar subject 
matter under discussion on a statewide 
basis.'' Ac:c:ordingly, I cannot agree with 
the majorit~r that this languag-= should be 
disapproved. 

For the same no:ason I ca:1not agre~ with 
the rnajoritis disapprova1 of In re Hubbard, 
mpm, 62 Cai.2d lEi, 127-128, 41 Cal.Rptr. 
393, 396 P.2d 809. Morem·er, in disap
proving HHooard, the majority fails to deal 
with the speci fie probiem dealt. with there 
and leaves the la\v- in an uncertain stat~ as 
to an important problem which often arises 
in law enforcement. Hubba?·d heid that 

the Long Beach ordinance prohibiting 
gambling was valid "e.."<cept insofar as the 
ordinance way be applied to the 12 games 
and one class of activity prohibited by Penal 
Code section 330." (62 Cai.2d at p. 128, 41 
Cal.Rptr. at p. 399, 396 P.2d at p. 815.) 
Under Ht<bbanl ''ioiations of the Penal 
Code section are prosecuted under state 
law, and other gambling lniractions und~:
the ordinance. In overruiing H"bbard the 
majority does not tell us whether gambling 
is now to be considered 2. matter upredorn
inately" of local or statewide concern. I 
do not 'undersrarid the majority to r~pudiate 
the long-standing ruie that where both state 
and local law prohibit the same conduct, 
there is a confiict and only one is -valid 
(e.g., In re Si~. 73 Cal. 142, 146-149, 14 
P. 405; Ex parte Daniels, s~<pra, 183 CaL 
636, 645, 192 P. 442, 21 A.L.R. 1172; Ab·
bott , .. City of Los Angeles, mp1·a, S3 Cai.2d 
674, 683, 3 Cai.Rptc. 158, 349 P.:2d 974, 82 
A.L.R.2d 385), and prosecutocs and judges 
will be required to guess ·whether conduct 
prohibited by both state and local gambling 
laws should be prosecuted under the state 
or the local law. 

.JB.ather than weigh whether local or state. _j]O 
wide concen1s should predominate: I would 
adhere to the rule oi Professiotwl Fire 
Fighters, that even in regard to matters 
'vhich would otherwise be deemed to be 
strictl)r municipal affairs, generJ.l law pre-
vails where the subject matter of the. gen-
eral lav; is of s·tatewide concern. The pre
valling wage law deariy reflects statewide 
concerns. The statutes beiore us deal with 
labor relations of p~!rsons employed on 
public: works projects and the minimum 
v;ages to be paid them. Professi.onal Fire 
F~"ghtc-:·s~ as '.\'e have .se~n. ~stublishes that 
the subject of unliorrn fa1r labor practic~s 
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is a proper subject of statewide concern, and "(c) Street, sewer or other improvement 
it seems · ciear that minimum wages for work done unde~ the direction. and super
employ~es is also such a matter. A !though vision or hy the authority of any officer 
municipal employment is obviously a matter or public body of the State, or. of any 

of the statewide concerros, may properly 
adopt and make applicable to chartered cities 
and counties the statutes before us. 

City of Pasadena v. Charleville, supra, 
215 Cal. 384, 388-393, 10 P.2d 745, which 
dealt with the predecessors of the statutes 
Uefore us, held that the state could not 
properly require a chartered city to provide 
for prevailing wages in its call for bids for 
a contract for a municipal improvement. 
The court suggested that general minimum 
wage laws applicable to public and private 
empioyees might be unconsritutiona1 under 
Adkins v. Children's Hospital, 261 U.S. 
525, 43 S.Ct. 394, 67 L.Ed. 785. The Adki"s 
case has long been repudiated, and it is now 
recognized that minimum wages are a prop
er subject of state concern. (-West Coast 
Hotel Ca. v. Parrish (1937) 300 U.S. 379, 
57 S.Ct. 578, 81 L.Ed. 703.) City of Pasa
dena v. Charleville, stcpra, should also be 
overruled. 

II 

In coni:!Llding that the prevaiiing wage 
law as set in chapter I of pa:ct i of division 
2 of the Labor Code deals only with con
tracted public work and not with work done 
by· ion:e account, the majority largeiy 
ignores th.e first section of the chapter 
which makes dear that the prevailing v:age 
law is not limited to contracted work but 
applies also. to ce~tain work done· by iorce 

account. That section, li20, provides: 

"As used in this ch~pter 'public works' 
means: (a) Construction, alteration, demo
lition or Tt!l_.H!ir wurk J.unt: under contract 
and paid for in whole or in part out 'of 

public funds, * * • 
u(b) VJork done lor irrigation, utility, 

reclamation and improve.me:-tt distrlctsJ and 
other districts of this type. 'Public work' 
shall not include the operation of the irri
gation or drainage system of any irrigation 
or rec.lan1a..tion district, '~"' ,:,:: * 

pc!!t!::-1.! 3t:bdivisicn Or distri-:: thereo~, 

whe1:her sucl:!J.Eoiiticai subdivision or district .J.!.l 
operates under a freeholder's charter or 
not." 

It seems clear that improvement work let 
by contract would come under subdivision· 
(a) of the section and that unless subdivi
sion {c) is re~d to include w-ithin the defini
tion of npubEc works" improvement work 
done by force account, subdivision (c) is 
meaningless. In addition subdivision (c) 
expressly provides that it applies to char
tered cities and counties. 

Section 1771 of the Labor Code requires 
the· payment of the prevailing rate of wages 
to "all wodanen employed on public works 
e..xclusive of m::tintenance work.tt Section 
1771 .provides : "Not less than the general 

· prevailing ra.t! of per diem wa.ges for work 
of a similar charac:ter in the locality in 
which the public work is performed, and 
not less than the general . prevailing rate 
of per diem wages for holiday and over
time work fixed as provided' in this chapter, 
shall be paid to aU workmen. employed on. 
public works e:r:clusivc of main.le~<ance 

work." (Italics added.) .It seems clear 
to me that the scope of the prevailing wage 
law is set forth by the italicized matter and 
the deiinition ci£ "public viorks" set forth 
in the first section of the chapter. 

Likewise, ·section 1773 provides that the 
"body awarding any contract for public 
work, or olher..visc uxdertakin.!l a,.y public 
work, shall ascertain the· general prevailing 
rate of per diem wages in the locality in 
which the public work is to be perfonned 
~ • ·*." (Italics added.) The. it.a1iciz~d 

words show that the prevailing wage law 
is not limited to situations where contracts 

are awarded. 

The majority rely upon the phrase "local
ity in which public work is performed" 
appearing in sections 1771 and 1773 and de
:iined in sec:tion 1724 as showing that the 
preva,iling wage law is only appiico.ble 
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where contracts are let. Although ~t ·is 
true that section 1724 in defining the quoted 
Ierm speaks of conuacts, this, at most 1 can 
oniy create a conil]ct v.r:ithin the iiterai 
klng-uu.ge uf sections 1771 8.nd 1773, ~;:C. i: 
is cleaT tO me that tht! term rrpublic works'' 

is u.sed in those sections to sho\v the scope 
of the application a£ the prevailing wage 
law whereas the phrase relied upon by the 
majority is not intended to limit the scope 
of the law but only to establish the method 
ni computation. In determining the 1egis
la tive intent as to the sc:ope of the statute, 
we should look at the language used by the 
LegislatLJre in the statute to define the scope 
of the applicability oi the prevailing wage 
law rather than a phrase -which merely re
lates to tlH! c.ornputa.tion of the prevailing 
wage. Y\.rnen this is done. the definition of 
rlpubiiC works~' as s.et forth in the first 
section of the chapter requires the con
clusion that the prevailing wage law applies 
to all workmen employed on public works 
e..""Cclusive oi mainrenance work whethe:- ·Or 

not t.~e public works have 'ut:~l ld by ~on

tract 

The majority also rely on the rule of 
172 s~atutory construction that s~atut~~re to 

be interpreted by assuming that the Legis
lature was aware of existing judicial de
cisions and :hat the ~ailure to make changes 
in a statute in a particular respect, although 
making cbanges in other respects, is indic.a
tive Of an intention to leave the law un
changed in that re.spect. This rule of 
construction in a proper case is entltled 
to great welgi1t, but in the circumstances 
oi this cas~ it is entitled to little or no 
weight. The only judicial construction 
of the statute:s is a statement made with
out citation of authority in Bec.kwith v. 
County of Stanislaus. 175 Cal.App.2d 40. 
48, 345 P.2d 363, that the prevaiiing wage 
and competitive 01oamg sratu[es ha\'e 
no. app1ication to work undert;1ken by 
force account or day labor. The pre\"·ail~ 

ing wage lav..r was not directly involved in 
the. case, and not only is there no citation 
to any authorlty for the st:J..tement but, more 
importantly, the opinion does not cite the 
prevaiiing wage statute or any se~..:tion of 

the Labor Code. The headnoces of the of
ficial report of the case and of the 'vV est 
Pnblishing Company report (345 P.2d 363-
364) make no mention whatsoever of the 
s:ate;u:.:~!: ~~l::!d ... y ...... 1:::)' the maje:!"i.r:y. 
The ruie of construction relied upon by 
the majority is premised o~ the theory that 
the Legislature is aware of the judicial 
construction of the sratute, and in the .cir
cumstances there is little reason to believe 
that the Legislature, when it was consid
ering amending- ··the statute in other re

spects, became aware of the statement in 

Beckwith. 

In any e':ent 1 any weigh: which the f'.Jie 
of construc~lon relied upon by the ma
jority might be entitled to in the present 
case is clearly counterbalanced because, the 
Attorney General in two opinions reached 
a contrary con:.tructlon of the:- prevaiiing 

wage law. In 1944 he expressly pointed 
out that construction of improvements by 

day Ja.bor was controlled by section 1771 
of the Labor Code. (3 Ops.Cai.Atty.Gen. 
399, 401.) In 1960, he pointed out that 
irnprovern~nts by county employees, ln ac
cordance. with the views e:x:press.ed above, 
woll.ld not come under subdi"ision (a) of 
section 1720 which related solely to con
tracted work but would come uncle;. sub~ 
division (c) of the section and that the 
prevaumg wage iaw was applicable to 
such improvements. (35 Ops.Cai.Atty.Gen. 
1, 2.) Uniike the opinion of the Court of 
,A~ppeal relied upon by the majority, L~e 

opinions oi the Attorney General both clted 
and analyzed the reievant code sections, 
and, if any weight.is to be placed upon leg
isiative inaction, it se~:ns more reasonab1t 
to assume that the Legislature in re.fusing 
to act was more likr:ly n\vare of tht At
torne-y General's opinion than of the. Court 
oi Appeai opmlDn. 

III 

Finaliy, even if we assume that the p;e
vaiiing ''·-'age 1~~-" (Lab.Cod~~ § 1720 et 
seq.), is applicable ordinarily only to con
t:ac.ts ior improvemt:nts and is not ordi~ 

nari!y appiicable to work doue by force 
actounr, it nevertheless appears that pia.in-
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tiff is entitl~d to recover in this <:~.ction.~ .prived of the compensation they are. enri-

Haillhe city complied with its own ch~r- tied to under statute. 

er, it wouid, under the undisputed facts, 
.1ave been req11ired to let a substantial por
tion 0 f the. work by contract, and the per

sons who performed that work, plainti fi's 
assignors, woujd have been entitled tu pLiy
ment of, at least, th~ prevailing wage. The 
city should not be permitted to profit from 
its own. wrong in violating its charter, anu 
'the workingmen who worked on the im
provements should not, because of the city's 
,vrongiul violation of its charter, be de-

I would reverse the judgment. 

MOSK, J., ar>d S !MS. J. pro t~m.•, con-

c.ur. 

Rehearing denied; PETERS, MOSK and 

SIMS, J) ., dissenting. 

DRAPER and SIMS, JJ., sitting protem. 

in place of TOE RINER and SULLIVAN, 
JJ., who deemed themselevs disqualified · 

• AsJ:~igned by the Cheirmn.n of the Judicial Oouncll. 
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ter recommending Wiz see]( a. .toiling 
agTeement. In that letter, .Kronemyer 
told P..J.1:hur Tendler that if the court of 
appeal were ·to determine Stroock never 
was Wiz's attorney, it.would nol be possi
ble for Wiz to assert a malpractice ciaim. 
Stroock argues ... a jury could infer-from 

· this stafement and from' A.Ithi.u· Te~dler's 
earlier. declaration that Strooi:k represent- . 
ed Wiz. in conn~ction· with· blue sky is
sues,.,-that·E:.ronemyer's advice was actual
ly that the success of a malpractice claim 
hinged on whether. the Tendlers got'. away 
.... ...:+.;.... iL.-.pl...~+- f.o.'L..-.~1·1-~- _,._·~ ,r_,,. ,, 
... ~ .... .u .·"":'.~a. ..... Luut:.Y J .. tuteyv wao (1._ uu.::;e aueg;a-
tion .. ". Stroocl~- iE Wistal;:en·i because' it again 

corifuses an erroneous· legal conclusicin-:'
that StroocJ1 represented Wiz-with "false 

. de~iarationsJ• of ,:;hich the~e ~ere ~o~e.i8 
'i . •.. - ··-··· . • . 

_, l;..,'1.sum; ,w¥e th!il.· Rosen jkrn may be 
fault(o)d · for ... bringing an· action- based on._ a 
theory it knew or,shouid have !mown was 

·, - ... - · .. ·, .. '. . ... 
groundless,. no. -evidence supports.- the 
claims. the Tendler~ failed to d.is~!o~e .:::JJ 
' .. • . . ... . . . . ···, .. . . 

. the facts, made false. factual· allegatioas, or 
otherwise _acted in bad. faith· in .foll9\ving 
the fum's adV:ic.e. ·Acco:r::dingly, summ~ 
judgroent in their f<tvor was appropriate: 

·.' .': 1- _: . . .... 
DISPQSITION 

· ... ,;The judgroent entered in .favor' of. the 
Tendlers; is· :affirmed:; !J:!he order -granting 
·Rosen's special'·rnotion- to·,strike·. -is. re' 
versed·, ·il.Iid'. the. trial. ·court is·. directed :to 
vacate ·its order. imd:·enter·.an 'order den:~'
·ing the motion, .. The Tendlers are to· re
cover their costs .on appeal, and.Strooclds 

28. $rroock.rnakes two Other. arguments. One 
is .that th~ tria! court crron~ouslj; bas~d its 
-niling:;. an· eiPert oPinions· Proffen;(c by the 
Ten·dJers an. orobable cauSe, v.fhen it i~ well· 
e~tablisheci that expe'rt ·testimony on the legal 
issue of probable call~e:· is improper.'· Ass!-lm
ing the expert declarations were addressed to 
tile issue of pro'bable cause, Which the ·Ten~ 
diers dispulc, the· argument ls irre:lei.:il.ht,· aS 
th~ t:-ial c~urt's grant ·ar summitry judgment 
was explicidy bused so1dy on the Tendlers· 
affirmadve defense. of r~liance on the advice 

, to recover from Rosen . the costs :lttrihut
able to its .appeal of the order granting.the 
special m9tion to strLl{e. 

-We concur: COOPER, P.J., and· 
RUBIN, J. 

CALIFORNT_II SLURRY SEAL 
ASSOCL4.'riON, Plaintiff 

· a~d··A.pp~llant, · 

·; .. , 
DEP A.RTMEN:J.'. OF '},h'I!USTRI:AL 

RELATIONS et al., Iiefehdiin'ts .. 
. . . a~~ P..es~~ndeiits, ' . . -.·. . 

soutll~LD· "Ealif~rrdll D~st!·!ct :rcu!~~~..r. 
of Labcircrs et a!.,. Int'erieriei:s·· • 

'and Respondents:·•: 

... No·. G027G9L 
. . . 

· Cow-t of Appeal, ·Fourth District, 
Division 3:.· 

,May 21, ·2002 .. 

'A~sneiatiori ~f ~iui:T)· seal coi-ibr-1m·s 
filed oetitibn' for' V..Tit bf'rnandaie •k chal
lenge' deCision ~f pep'ir:tinent of tild.ustri:::J 
Relittions tiiat :j:escilld.~O: prevailing ~'ug:e 

of counsel. Stroock also contends the n~al 
court should bave granted $tr0ock's .. req~est 
for a con_tinuance t9 allow addi~_onal discov: 
er~y. particularly depositions; Unc:fef Code ·of 
Civil Proce.dui-e section 437c·, subdivision (h), 
e·ven though "cO~id~.ible ~ri·u~n discO\;~ry" 
had already been conducted. As .oL the. dare · 
of the Summary judg!n.ent. hea~ing. on Nove.;rl* 
.ber·2L zOoo. Suoock· had ·nOUced rio c:kDOsi· 
tions. ~v~n during ~n linrt?:la.ted s.ix·w~~k Posi.* 
Pon~ment of' the hearing. \Ale !iee no error in 
the tria.l court's denial o[' St:roock's .request. 

e 
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: · &. et'ermination for slurry seal workers. The. 
.uperior· Court, Orang·e County, No. 

· ouCCU::!~49, .John C:. -i-VooUey, J., denied 

writ petition .. Association appealed. The 
Court of Appeal, Moore, J., held that: (1) 

association. had not failed to exhaust its 
administrative remedies, .but (2) Depart

ment followed appropriate p1:ocedw·es in 
rescinding prevailing wage determination. 

Affirmed. 

1. I.~hf\r R~l,ltil)m e=>l.<lfiO 

'bnd.~r stati.itory'pro~ion establioh_ing 
method ;•fcir. challengii1g 'prevailing rate 

soecified in :call f~r bids; to chiillenge re
scission of: prev.iliu;g wage determination 

by :pep~~fit .of ~ndusj;rial Relations, as
' sociatiiin.'of slurry-· seal contractors' was not 
re~'~d.'t~. fil~ v~Iilied petib~n to r~view 
determinatioh. of rite, where there was no 

call.for:.bids.and association did not.seek to 
undo·.anY ,contract for public work.. West's 
.Ann.Cal.Labor· Code § 1'773.4. e. "Labm: ,Relati'?ns e=>l451.'1 

Association of .'slurry. seal contractors 
sufficiently exhausted .its administrative 
remedies before seeking judicial review of 
decision of Department of IndUstrial Rela

tions to rescind one prevailing wage deter
mination for slurry .. ~eal workers. without 
rescinding, a ,second determination; associ
ati~n sent .two letters. to Department re
qu~so;,_g review of. bQth prevailing wages, 
inl Department made clear that it chose 
not to entertain re'quest to review' second 

detenninat:ion. West's Ann.Cal.Labor 
Code § 1773.4. 

, 3. Labor Relations e=>l268 

Authority ofDepartment ohndustrial 
Relations pertaining to prevailing wage de
tel~minations is quasi"legislative and it has 

legislative discretion with respect to such 

decisions. 

4. Mandamus =n 
Mandamus cmiriot be applied to con

trol discretion as to a matter lawfully en

tnisterl to a governmental agency. 

5. Mandamus e=>l2 

Mandate may ·lie to compel an exer

cise of 'discretion but not to control'.it, i~e. · 
to. order its e..'-tercise ii1. a particular man

ner, unless discretimi can be lawfully· exer

cised only one way under the facts. · 

6. Mandamus .e=>l76 -~ .. .. ·,.· 
In. g:ranti.D.g mand.a.i·nu5 -~1~~~ ~-·· ...... '~ 

.LCJ..;LGJ..,. LU,UJ.L;:::. 

juiiicial powr.r relative tn legislativP. ar.t.-; iB 

.severely circwnscribed. 

7. Labor Relati~1is =14GU 

. Court' inaep~ndently r.ev:iews issues of 
law iiwolviilg decisiorui .of·Departnient of 

Industrial Relations pertaiiririg to the pre
vailing wa'g~ for ·workers; court \Vill oii.iy 
overturn the Departme~t's quasi~legisEt" 
tive decision if it is arbitrary or·capi·icious 
or in coriflict With. the clear· terms of the . ' ' 
Dep'artment's statutory mandate .. 

8. Labor Relations e=;>l450 . 

ln rescinding prevailing wage for slur
ry seal workers: ratner thiu1 modifying it, 

which resulted. in ·requirement :that entire 
siurry seal ind\J.silt'y pay andther'jlrevailing 

Wl).ge, Department of Industrial Relations 
di~ not violate statute setting forth method 
for 'establishing ·prevailing: rates; D~part

me~·t dete!'mined that there was .no ·cur

rent collective bargaining agreement :iet
ting rates for slurry seal. workers· per se, 
and De_partrnent lhe~··consiciered additi~Jn
aJ. data. West's P...nn.CaLLabor Code 
§ 17'73. 

D. Labor Relations e=>I268 

Statute setting forth methodology Di
rector of Industrial Relations is.· required 
to utilize in determining prevailing wage 

rate for pubiic .work does not require a 
\vage survey, but instead !;,rives De.pmt-

-- !··-,:'"<!.:-'.' >t '.' ., : ' 

·-
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ment of Industlial Relations. disci·etion to 
consider one. West's·Ann.Cal.Labor Code 
§ 1773.9(b)(l). 

10 .. Labor Relations e=>1268' 

Though. the Depai-tment. of. Il1dustrial 
Rebtions must 1iot determine a prevailing 
wage before consid~ring relevant collective 
bai·gainmg aireernents, pr~v;uii.D.g wages 
on federal." projects, and other pertinent 
inforrn'atib~l, nothing' 'ill . the statutory 

· scheme prevents it from· detennl:nimr that 
th~ . infonnatlon pr.ovided to it is ~~liffi
cient' to supocirt a ·wage 'detetin:ination 01: 

that n~ Wormafion :cia~ eliminated 'the 
basis fur an existing .. determination. 
West's Ann.Cal.Labor Code§ 'i773 et seq. . ' ., :"····· . . .. ·. . 

•'' 

. JI:I~sick, Pe~)ei·, &. Garrett, Stu~ D: To·
chiiei·; Los 'A.rigele~, and BethanY A. Pelli
C~rli fa;: P.l~tiff .~d A."ppellaot.;- . - ·· 

John M: Rea, San Francisco, and Antho
ny Stefan Ivfischel for Defendants and· Re" 
sponderits Department of. Industrial Rela~ 
ti~ns· ·and Stepher;' J .. · S£riith, a§ Di.J.·ecto;, etc: ·;·:· ·. · · ··· ' ..... , · -·- · · 

' ' 

Reich, ·Adell, Crost&. Cvitan,. Ale.~ander 
ILCvitati and E_t;tebin Li2:~ci~, Los _Ange~ 
les, .f(lr .)nterv.~ners. and. Reipondenf; 
Southern .Califor.nla District Council of La-

..... . ... , · .•. ' • ... . .··._.,- ..... .I 

borers .and Laborers' International . .Unioil 
of.~ ci~iili .~e~~ca, Highway· ~ S~E-~t ·Stric 
pets, Loc~ i1?4, AFL:--CIO .. · ··· ·· · · · · 

OPLl\fiON. 

MOORE,' J. 

At the 'request_ of a labor organization, 
the .Depmtment . of Industrial Relations 
(the. Department) evaluated wh~ther · to 
rescind a 10-year-:-old prevailing wage de
terrniriation for' slurry .seal workers. The 
Depar~ent rescinded the determination. 
upon concluding it no longer represented 

p:evailing wage. .YVhen _ t~e :Oepartment& 
did so, ·another · pree.'Gsting- · prevailin~ 
wage determination, based on a- collP.dive 

bargaining agreement and previously ap
plicable to oniy a small segment of the · 
industry, became the prevailing· wage de
termination applicable . to all Southern 
California slurry seal workers. 

A11· association of slunl' seal conh·actm·s 
filed a petition for a writ of mandaLe to 
challenge the ·rescission. It ciaime'd the· 
Department abused its discretion in re-

. scinding one prevailing' wage deteri:nina
tio!l wn~n the net. eftect. was to supplant it 
!tYith a· s~~~nd prev.8.il.L~g wag:8 detei:minu· 
tion wiuch did not _in fact ·repres~t. lJl'e~ 
vailmg :wage.·· The b.1.al. court' i:i.ehied "the. 
Writ petitiop,, holrung th~ 'Deo2.rtmerit had 
not abused its''discretlan' ilild the assiicia.·:" 
tibn.had ·fall~d to-:eXl.~aust its -at:irbinisti'il- -' 
tive- ;ein~dies. · · . · • • 

-· The association appe~l.s, reitioratiri.g 'thii't' 
the Deparunent abused its. ciisc!·etiori; and 
contending tbe trial- comt. erred 'in con~ 

eluding otherwise and 'hl determining the a 
~ssociation had fiiled to exhiust its aami.n-.. 
Jstrative remedieS .. ·" 'Because ·we ·agree tne · 
Department did not.abuse.its discretion.·in 
rescindi.'lg the first prevailing wage deter
mination, we affirm. 

.. _.· 

. :.· .. ~- ~ .... ,;:':'· .. 

FACTq· 

tri i989, tiie :Depai'trni:mt \ss~1i.fd Ge;1~riil 
Pre,;ailing Wage D~tenni~ation' No. SC-
830-X-70-89-1 (the Slilrr)' Se3l Workers' 
Deterffiinaticin)· establishing wage rates fo1: 
various categories of slill:ry ·seal workers: 
The wage rates ranged from $7.99 to 
$15.15 f01· :workers in Orang_e,' P,iverside 
and Sa,n Bernardino Coup ties. 

Subsequently, -the Southern Caiifo1'r>ia 
District Council of: Laborers and Laborers'. 
International Union of North Am eric", 
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Highway & Street Stripers. Local 1184, 
AFL-CIO (the Laborers) requested a 
wa'ge determination for sh.u--r:v· seal woTk
ers. based upon the Laborers' collective 
bargaining agreement. In 1995, tl1e De
partment granted· lhe request ai1d added 
sluny seal work into the wage determina
tion affecting the Laborers, then designat
ed as No. SC-23-102-2..:96-:1 (the Labor
ers' Determination},' at 'the rate set forth· 
in · the ' Laborers' collective bargaining 
ai:reement. Since· that tilne, the Depart
ment has published two distinct wage de
terniliiation~ for slurry seal work-the 
Slu....-:·y ·Seal Vlorke±-sJ .···Deterrnii1ation and· 
the . Laborers' ·Determination. According 
to the "Califo;.rua· S!~-y Seal ..A...ssociation 
(the: ASsociation); the Department has pe
riodic illy- increased .the slun.Y seal wage 
·rate in .the Laborers' Determination, to 
corr~sporid ~th in~eases set forth in the 
Laborers' collective bargaining agreement. 
A~ nf 1000 .thC: oh, ............. ·r:-,..,...,1 ..,...,.,..,...,... ~,....:._ :~~..J- .. 
__ . ·~ -:- :"',..' w••-. :'"'"' ........ ,. ,1 . ._. ........... :~ ..... 5.r;; I. ~LI~ u.J.l\.J.o=:l. 

the ;Laborers' D.eterrriination was $18.18. 

· & ·By letter· dated March ··5, 1999, .the -La
~orers · requested ·the Department to re

scind· the· Slurry. Seal )Vurkers'. Deternii-· 
nation... The Laborers .asserted· lliat the 

· underpimlings ·of the 10..:year-()ld detenni
nation no longer· supported ·it for n~mer
ous reasons·. and the wage rate·s contained 
therein . were : no longer . the prevailing 
rates. Shortly thereafter; the .6...ssociation, 
claiming its contractor members per
formed nearly 98 percent of all California 
slurry seal work anrl employed approxi
mately 95 percent of aJl California slmn 
seal workers, sent a letter to the Depart
ment,. requesting it to conduct ~ wage sur-

i. The identifying number of the wage dete~
mination pr!:mise.d in rele\'ant pan on the 
wage rate for slurry.seal· work as set forth in 
the Laborers~ collective bargaining agre~ment · 
hu.s cha.nged. from time to lime:. It' was· No. 
SC-zj-102-2-96-l initia!iy ULlJ Nu. SC-13-
1 02..-2-99-J at the tim~ of the Depa.rtment~s 

vey before t~lcing action on· the Laborers' 
request. 

The Deparlment. set .a· hearing on the 
matter. The Association then sent the 
Department another letter, in whieh it re
iterated its request for a wage survey ;md 
indicated there. WaS a need for reView 'df . .· . 

not only the Slurry Seal Workers' DeteT-
rnination, but the. Labo1:ers' Dete!·miruotion 
as 'well. The ~A..iisociatlon subsequently 
sent. fmther correspondEmce to . the ·De
partment in which it. more clearly· az-t:icu
lated· a request for the DRpaJ-i:ml"nt t<:
review both of. the. determinations: Tne 
Department chose to limit the scope of the 
hearing to a reView of the · Slurry Sea! 

· Worke1:s' D~ternlination. · · 

The hearing . took place in December 
1999 .. · Tne ASsociation and the Laborers 
each submitted. evidence. The ASsociation 
CharacteriZes its' evidence as '~showing that 
its members were ~ot payillg the rate of 
$18.18 set forth· in the Laborers' [] Deter-
trllnatiori.~" - . 

In Februa.ry 2000, the Department .is
sued a 20-page memorandwn of gecision 
pursuant to whi~ it rescihded th'e Slurry 
Seal Workers; Determination because the 
wage rates set forth therein were not actu
ally prevailing rates. In the rnemorandwn 
of· decision, the Department stated that· 
upon rescissi(m of the Slu...'"l·y Seal V'/ ork
ers' Determination, slw-ry seal workwould 
have to be . paid in accordance. with the 
Labore1~· Determination, which remained 
in· effect. In response to the ASsociation's 
argument that the Laborers' Deterr:ni.'la' 
tion did not represent prevaili.'lg wage ei
ther; the Department made. several corn-

decision at issue here. The Ca.!Uomia Slurry 
Seal Association inf6lms tis lhe identifier·was 
subsequi:nrly. changed to. No. SC-23-102-2-
2000-!. Tbe applicable determinations shall 
be Leferred to· hereinafter collcctively >:~s th~ 
''L;.lbar-e:rs' Determination.'' 
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ments. Among other things, it stated that 
the ilCcuracv of the Laborers' Determina
tion was not the subject of the proceedings 
then before it, the Laborer5' Determina
tion was prnperly suppoltecl by a culTeril 
collective bargaining agJ.·eement and a pre
determined ~ederal rate, a1id Labor Code 
section 1773 reouired the D~narbnent to 
fiX a rate -~ot le;s. than the pr~vailing rate 
(implying a hig·her ra~e v.ras pe!"IT'is~ible). 

The Association then filed an application 
for an order to show· cause re preiinllnary 
injunction and a .petition for a writ . of 
m::J...l1¢::tc i.to. c}J.aJ].eng-c- the _-a~tim.1 ~f Lf11::: 

Department and its director, . Stephen J. 
Smith, in n~scinding the Slurry Seal-Work
ers' DetermiiJation, with the effect-of mak
ing the Laborers' Determination apply to 
the. entire Souther;1 Cailim'nia sl~·y seal 
industi1~ The Labor~rs filed a motion for 
leave to' int€1'\'ene, which via~.· granted. 
The trial coUrt deriied 'both th~· applicati~n 
for.a'preiimiD.ar}r injiincti~n ·and the. writ 
petition. It found that' the Dep~ent 
had liot abused its discretion in rimcl.nm.r;_g 
the Slurry ··seal ·workers' Deternili-tation 
aricHhit the ASsociation had failed to e.,-..;:c 

hiin.ist its administrative'; remedies.' The 
:A'Ssocia:tiori filed' a notice of appeal' from 
•the Judgment :i.nd related orders· and rul
ings.· 

II 

DISCUSSION 

A Exhattstion 
Remed·ies 

1. Backg1·ound 

In its' opposition to the ABsociation's 
petition for a. writ of mandate, the De
partment. said ·the Association· sought to 
"attack the accm·acjr'' of the Laborers' 
Determination. ·but had failed to exhaust 
its administrative remedies. . It stated 
tlmt the statutory scheme has providecl 

only one method for launching the at
tacl\-the filing of a petition pm-suant tA 
Labor Code sectwn 1773.4, anrl. t.h~ A~.~c!lll/l 
ciation had fiiBd no such petition. In rul-
ing on the petition, the trial eonrt found 
the Association had failed to exhaust its 
administrative remedies. 

TI1e il.ssociation ap.pears to interpret 
this fin~ing ~8 mea .. nL11g that the tria} cow.·t 
was preclud~·d D.-om ~eachmg .the .me!·its of 
any portion of the petition, not just any 
argument that might be construed as a 
direc-t. challenge to t.~~ Labore!'S' Deter.-nj
nation. · The Depa;tment does not view it 
this way._ It asserts the finding percained 
only to the failure Jo. exhaust ad...,.,Unist:ra
tive remedies with respect to a. challenrre 
to. the . Laborers' Determination, not .'v.r.ili 
respect .to a challenge to the ·res~issi~~ ·of 

. the Slurry Seal Worl;ers' ·Determination .. 

. _The nco1:d is· UI1clear. · The ju'dgment 
gives .two . gJ.'OUllcis ior denying the writ 
petition:. (1) the 'AssoCiation did not e}:
haust •its- administrative remedies; .. and '(2) 

the Department did not abuse ·it5 discre
tion·: , It does ·riot specify that the failure to 
eXhaust ground applies. only to issues per
taining to· the Laborers' Detennination it-
self. While that intention might seem ob
vious to the Department, because .. of the 
way the Depa.."iment framed· its opposition 
to the writ petition, ·tnis is not fre~ from 
doubt. As the Laborers put it, "the Asso
ciation presented a petition which focused . 
on the Laborers' Determmation, which was 
not reviewed in the underlying admi.nistra-
tive p'rocess. AB such, the trial· com-t coT
rectly determined ·that it was ·unable· to 
reach the merits of the petition a.~ it was 
presented ·by the A~sociation." Under e}

ther interpretation, however. the docu·ine 
of e.waustion ·of administrative remedies 

·does not bar judicial review of the matte=s 
the Association -l'aises. as we shall e:-qJiain. 
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A, 2. Labo·r Cnde pro·vis·iMi.s 

'W [l] Labor Code section in1l requires 
·chat "not less than the ·general prevailing 
rate of per.diem wages". be paid on public 
works projects e..xceediJig $1,000. "The 
body m..;.arcling any contract for public 
work .. · shall specify in ).he call for bids 
for the ·contract, and in the bid specifica
.tions .'and in the cqntract itself, _what t;he 
gerierai rate .of pei· diem wages .is for each 
·crafi, classificatior;, or type of worker 
nee.ded . to .. execut~ the contract." 

. (§ 1773.2.) In order ·to correctly state the 
prevailing rate in the call for bids and. in 
the bid. specifications, the awarding l:iody 
shall obtain the requisite information from 
· tl~e Director of .the ·Department. of Indus
trial .Relations. (§ 1773.) .. Certain parties 
are permitted to ch.illenge' the prev:illing 
;-ate C{UDted :in t!Je ca.Q far bids.(§ 1773.4.) 

. More· .particularly,.. section 1773.4 pro-
. vides in pertinent part: "Any prospective 

bidder:or.his representative, any represen
tative of any cril.ft,-. classilication or type of 

aworkman"involved, or the awarding body 
~ay, .. within·-20 days after commencement 

of advertising· of' the· call·· for bids by· the 
awarding -body,· file with .. the. Director of 
Industrial Relatian8 a verified . petition- to 
review· the qeterillination of any such rate 
ar·rates upon the· ground that they have 
riot ·b~en determined ·in acco!'dance with 
the provision of Section 1773. of this code." 
This p~:ovision . cleai-ly . establishes the 
method for challenging ·a prevaiJing rate 
specified in a call for bids. The Depart
ment S8es. llie ~pplication of section 1773.4 
as being even broader, applying in the case 

· before us -even when no party sought to 
ch;ulenge the rates set forth in a call for 
bids. 

In support of its position, the Depart
ment cites to Hoffnu;,n v. Pedley School 
Dist. (1962) 210 Cal.App.2d 72, 26 Cal. 

2. All subsequent stntutory references are to 

-, _,_ __ ..z __ 

Rptr. 109, In Hoffinm~ a union represen
tative filed a complaint to challenge the 
w<eg<: rate being paid UIJder a public works 
~ontract. But he 'had nat filed a sedion 
i773.4 petition challenging the prevailing 
rate .as stated in the call for bids. Rathe!·, 
tbe reoresentative omitted that step and 
simply. filed a lawsuit· four months- after 

· the call for l:iids was published and two 
months :li"ter·a contract for the public work 
had been sighed. His motion for_ a· tempo
rmj_ restraining. order to block the. e.-.,:pen
diture of public funds on the contract was 
denied, and the appellate coUrt afflrlled on 
llie basis of failure to exhaust atlminisb:a
tive remedies ... Ciearly, the statute was · 
designed to . protect agilinst i:..'-:actly the 
·sort of challenge _the uriion represen'tative 
brought. (!d. at p. 75, 26 CaLRptr: 109.) 
AS the court there eiplained, the statutory 
"procedm~e is' reasonably prompt and effi
cacim£s and elimiiiate's unconscionable de
lays·~·g~.t±irlg public wnrk·d~!i~." (ld. ~t 

. p. 76, 26 ·cal.Rptr. 109.) ·It sets forth a 
. particular manner and a specific period ·of 

time'in which a Challenge m·ay be made, 
.and limits the number of dayS ·for the 
Denartment 'to render its decision. The 
.p~ose is for the rates as determined by 
the Department in response to the petition 
to ·be included in the contract; so the work 
thereunder can. be performed promptly. 
(Id. at pp .. 75--76, 26 Cai.Rptr. 109; 
§ i773.4.) 

But in the case before us, there was no 
call for bids :i.nd ·the Association does not 

·seek to undo any contraCt for P'.lblic work. 
Wnile ·the section· _1773.'1 procedures dic
tate the marmer. far challenging. a wage 
rate quoted in a call for· bids, they do not 
specify the procedm·es. to b~. followed in a 
situation such as this, where the Depart
ment had already undertaken the review 
of tl1e prevailing rate for slurry seal work 
in response to the inf61mal request· uf an-

the Labor Code, unl~ss olhc:l-wise indicated. 
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other party. Furthermore, we observe the 
Department did not require the Laborers 
to i'He a section 1773.4 petition ii1 ~ringing 
their challenge. 

ment to reevaluate the Laborers' DetermA. 
nation at the same time as it reevaluate~ 
the Slurry Seal Workers' Ilete1+nination. 

About three months iater, the: Depart
ment sent a formal notice rescheduling the 

S. Department proceed·ings hearing date and detailing the type of evi- . 

.[2] The Labore~ are the ones who dence the parties should be prepared to 
. initiated these proceedings, not'. the Associ- present. Absent was imy indication that 

ation. · . They are the ones who chose to ·the Department was going tiJ ent~ri<lirJ the 
·challenge. the prevailing rate established Association's r~quest as· it had the Laoor
by the Slurry Seal Workers' .'Deterniina- ers' request. Consequently, the' Associi1-

tion.. They did .not follow sectim:i 1773.4 in tion sent further correspondence to . the 
commencing that chall~nge .. There :was no Deuiu-tmerit ·in which thP. A~.•n~iat.ir:'n .. rec - . 
c.all for. bids at iSsue anci. i:.be Laborers filed quested ·clarification conceriling the scope 
~o petition.. TlHey. suught the Depart- of the hearing "because there [were then] 
m~nt'.s review ~f the Slurry Seal Workers' tWo p~evailing wage determinations tilat 
Deterinirlation by the'simple ill~chanism,of ostensibly [applied] to slurry seal wori,ers 
a two-page letter requesting rescission. ill 'Southern Calii'ornia"-tbe Slurry Seal 
The ksociation, playing by the sanie rules Workers' Determi.iui.tion ana' the Labore!-s'. 
iis the Laborers, sent the Department a DeteiTnination, the latter allegedly mappli
lettei- .of its own reque~tmg the Depart- cable. to 98 percent of all slurry seal work 

. ~ent to. conduct. a wage s~ey .before performed in California.· The P...ssociation 
·t~lrinn- "::1~+-i .... -n """""'h.-. ......... ~~~- r'Tlt...-· Tl.---_.1. . ~~t:.rt~J it w·Jt· !~not possfoie. to make o 
--:-.-::::. _"":"_ ................... :-·-- .............. \1 .. ..:::..1.. .L.l..lt:: .LJt?PGU. ~-. u.o ~ 

ment, in its discretion, was receptive to the. decision on the rescission of [the Slurry 
letter-w:t;iting method of challenge arid no- .. Seal Workers!. Determination] without con-& 
jified the parties of 'its intent to hold a sideration ·.of .whether the [LaborErs' D~V 
hearing. · . ·termination] correctly. [listedi·· the prevail-
. Two weeks· later,. the Associati9n ·sent ing wage for slurry sea] workers." The 

the . Department a . suppleme~tal letter, ·Association further claimed. that "since nei
stating that a hearing limited to the .issue ther of these wage determinations correc~
whether ·to rescind ·the Blurry Seal Work- ly [listed] the. prevailing wage for siurry 
ers' Determination would riot resolve the seal workers, a 'res~is~lon' v.ithm.it a modi
.problems with the Department's pr8'\ailing · fication would be 'arbii::rar§,.and .cap1iciou~." 
wage det!!.."""llinations. ·pert:rin:ing to slurry .fu"ter SOI118 discussion betWeen the Asso
seal work. The Association noted that the ciation . and the Dep~ent, the Depart
apposite ·prevailing wage determinations 
included both the Slun-y Seal Workers' 
Dt:Lermination and the Laborers' Dete.."""ni.
nation and that "none of the rates listed,in 
either of those determinations correctly 
niflect[ed] the current prev~iling wages .for 
shrrry seal workers in Callfornia.'.' . In ef
fect. this letter wa8 a reouest, made in the 
s;.me form and manner ~ that utilized by 
the Laborers to challenge the Slurry· Seal 
Workers' Determination, for· the Depart-

ment. sent' the Association a letter conii.rm-. . . 

ing the scope of the hearing. In its letter, 
the DepartmentJs heaJ"41g uffieer ·xeiten~t
ed. that the participants would be a.":forded 
an opportumty to address whether the 
Slurry Seal Workers' Determination 
should. or should not be rescinded. .He . . . . 

.. also . acknowledged that the Association 
sought modlfication of tliat determir.ation. 
!:ather than 1·escissiori, and stated that Lhe 

ASsociation would be·. allowed to pnis~nt 



SLURRY SEAL ASS'N v. INDUS. RELATIONS 
Cite 11.5 121 Cui.Rplr.2d 38 (Ca!.App. ~ Dlsr. .20112) 

45 

A evidence and argument in support ·of its 
\ill' position. , By this lP.t.ter, the Department 

made· clear that it L:lJU~e nut -to entertain . . 

.the Association's request to review the La
borers' D~terrninrition at the same time as 
it. -undertook . review. of the Slurry Seal 
V,:~r kers ,[Determination. · 

. No one>hallenges the Department's dis~ 
cretion in. making this choice. N onethe
Iess, we. ?an see no more· the A . .ssociation 
couid have done to encourage the Depart~ 
iiient. to ,consider tl1e broader prevailing · 
rate issues as part of tlie review process it 
··:· . {· •, . . . . 

had ah·eadjr . undertaken. As an ·integral. 
. ..... . .. ; . . . . . ." ,· . 

part .. of tl1~ ·prue:eedings,. the Association 
rai~ei:l u18'i:ssue of mollification of the Slur
A. Seal. w;~kers' Det~i·minati6ri, pointing 
8M .'lb. it·· 'te~cissl.on · ~thout modification 
c6~'~j:~~Ult._iiJ0e ~a~_orers;·Deterhuna> 
iiqn beconifug · applicable to.·. the · entire 
Siiu:'t.h~r~ Chlno~-n.ia ~urry seal _industry. 
wtca:~ s~e no re~on wny the Asso~iation 
.;;-o,iict·· ha.Je b~~:n ·r~~u.IT~d tC\ ·~a· ?. calJ f~r 
bids'.'to c~all~rige ili. cn·del: to draw this 
matt~:i-· i.o' ilie D~partmen't's . attention, 

fati~ib:et~~~i.3'N~;. in es~erice! aiready 

-~:M~~:~ov,e~,befor~ the Slurry Seal Work
ers' Determination. was rescinded, the AB-... n ,,-. ., ., , . . . 

so.~;>ti9n.lJ.ad no.reason .to file a petition 
ch~e_niii1g the. wage rates contained in 
the Laborers' Deterniination. The Labor
~;~· :b~t~r~iriatio~ v:;;z not. ~p'pli~aoie·. to 
til~·Ass~clation's me~bei·s uritil th~ Sh~n 
Seiil Worir'ers' Detei-rhizlatiori was rescmd
ed'with~ut modification. Only then did·tl1e 
Lab.ol'ei·s' Determination ·h~come· a matte-r 
of eorfcern· tO' the _Li....ssoci20oTI. The .A~~m;i
ation ·tried ·to anticipate this 'result by 
di·awing the matter to the Department's 

3. · Nonetheless, after it fUed its petition for ·a 
.writ of mandate in the proce~dings below. the 
Association filed petitions challenging the 
rates for slurry se.'ll work quoted in the. calls 
for bids published by three serar~te awording 
bod.i.~s- Tb~ Dt.pan.m~nt tieni~d each of those 

. petitions. The A:>sat.:iation then filed a peri_-

attention before the situation _;u·ose, lmL to 
no avail. 

.4- I ss~~es on appeal 

Perhaps in ore· importantly; the Associa
tion is· not' seelcing J•escission or modifica
tion of tlie Laborers' Determination; it is 
attacking the Department's decision to t'e
sdiiJ ti,., Shirr:( Seal Worket;s' Detennina
tion without ·modification; u.r1der the totali
ty of the cil·cumstances. The A.ssociation 
frames one legal issue: ·Did the Depart-
;.,..,n ....... ~ ~....:,...,.Jn+n ,..-t.,..o-.,-+-~_...r -~-.J_.L_....: ··,.~~ .• 1 ..i.l.Ll. 
u .. ._ ... u_ , !vlu.~.~~....- L>Li.ULIL-1 t.vl .r ll.la..!u.lo.u~>=~, auu L-H :::i 

abuse itS discretion. _in reRcinrling the Slul'
ry Seal Workers'-.Detennination instead of 
modifying it to reflect the wage' rate actuc· 
ally prevaiiin.l5; · when doing so had·, the 
effect.ofmaking the preexisting.: Laborers' 
Deternlination- applicable · to· the . eritire 
Southern .California slurr;/ seal. industry? 

Neither the Depar~tffient nor th~ La,bo~
e~~ ·c-cr.t2:1d }.:CHCiti.l re~de-i- ·of" the pCi~cr of 
tl1e :b·epartment to rescind the Sliit'ry Seal 
Worker's beterimnation Witho.ut m~difka: 
tion Is b~red b:jr the doctrine o'f ~XhaU:s
tion of aaministrati:Ve remedies. · Xnd ·the 
scope of the Departm'ent's power iri· tllis 
regard iS tlie thrust of this appeal. Tiiere 
.is no qil'estion the Ass~tiation's challenge 
to· tlie· Department's compliance \vith rele
vant Labor Code provisions in the 'rescis
sion of the SlurrY Seai Workers·· :beterrni-. 
nation is subject to judiCial ·review: 

B. ·s·ubstaniive I ss~'es 

1. lntroduciion 

[3-6] The Department's authority pei·
taining. to 'prev:iiling wa&'e detenninations 

tion "for a writ of mandate in Riverside County 
Superior Caurt (CalifOntia Slwry s~al Associ
arion v. Department. of ln.tiLlsn-ial Relations 
(Super. Ct. Riverside County. 200!, No. RJC 
350514)). ·challenging those three denials. 
The wr.it pt:ti.tion Wil.S denied by judgme.m 
filed April 9. 200!. 
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is quasic]egislative' and it has . legislative 
discretion With respect to" such decisions. 
(Pipe Tradc3 Dist. Council No. 51 'U .. A~u.-

. bry (1996) 41 CaLApp.4th 1457, 1467-1468, 
49 Cai.Rptr.2d.208.) The Association here 
seeks a wi'it of mandate compelling the 
Department to e.xercise that discr.etion in a 
certain way. But ". 'mandanms cannot be 
.applied to control discretion as to a matter 

- lawfully entrusted to agovernmentaJ agen
_cy;. [Citation.]'·:' (JrL at p. 1468, 49 Cai. 
Rptr.2d 208.) " .'Mandate may "iie to co?~
p~l an. exercise of . discretion . but_- not to 

. cOnt·nJZ it1 j.t::.~- lu, Order lts -eXerClse in a 
p-~-~n.iar ··r71ann~. [citati~D..);· ~~eSs. ak~c-
j;ion ~aii b.e l~wfuny exer~ed o-cly ~-n~ ~;ty 
uncter the facts [citation]:' .· dtilics iJ1 origi
ni)l)" (Id.. atp. 14sg;·4g c~(Rptr2:d 208.) 
'Our ,; 'j~cli~iaJ pci~er relative "to l~iisbti\ie 
--a~tS. '{B s~~ereli''cir~lims'crib.ed:'• [Cit~-
'tior:lj;, . cibid..)' . . . : -- ' . . -
'. . ~ . . . . . .. 

-_ -.TlJ We independently review is~ues of 
!~w . t~: ... ··q~Ting, tb.e .,: D~};o:u.tJ.uenfs uecision 
p~g to the prevailing.-Wa.ge for sl~
ry seal workers.. (International Brothec-

·. h;od of Electrical Workers v. A.ub,.Y (199(3) 

"41 •Cal.App.4th :1632; 1635-1636, 49 . Cal. 
-Rptr.2d 759.) '':We'will only overturn the 
[Department:s] quasi~legislafu:IO decision if 

.it is-'arbiti-ary or.:capricious' 'or- in: conflict 
.with tlie de::u- 'terms of the. [Department's) 
-statutory ·mandate: ... [Citations.]".- (Jd.. at 
jd636, 49 .. Cai.Rptr.2(] 759.).-. . . 

2. . Laba;. Code s~ctioio 1770 et seq. 
· Th~ Association. clabns the :bepa.riment 

Violated the applicable statutory · provi
!;iona, and thus abused its discretion, when 
it rescinded the Shn·1-:y: Seal. Workers' De
terrcin~tion while · leaving the Laborers' 
Determination in place to_fill the void. It 
cites. to section 1770 et seq .. 

Section _1770 mandates that·_ "[t)he Di
iector of the Dep::u-tment of Industrial Re
lations shall determine the general prevail
ing rate of per diem wages in accordance 

i'~th tlie stand:trd3 set ·-forth lro S€oct& 
1773, and' the·. director's · cieterminai:iOJi.9' 
the matter sha.JJ bEi-fin:lJ except as provid~ 
P-d in Section 1773A:" · :The ii:Bsociation 

'maintains that, in maidng thr/ 1Labore~s' 
Determination applicable to the. entire 
Southern California slurl-y se-~1 i;{diJstry, 
the Department contravened the

1
manda.t:es 

of both section 1773 :and relatkd section 
'1 '773.9. 

3. - Labor Code sect·ion 177S' 
, . . . . ... I ·:, . 

[8] With respect to · pre-viilinQ- rat:e, . 
sect~on. 1773 provides in pe~e~t olli:t: 
"In determining the rates, the Dire~t~f: ~f 
Industi-iai: .Re!atlollil .shrill asce~~ain. ar~d 

. c~nsider. the.- applic~bi~ :wage 1:ate~ -~~t~b
.lisht;d by ~~llecbve b~ga.inirig, ~iP:eeme~tS 
.and: the rates. that may\ have be~n nr.;d·~
. teriniJ1~d for 'federal p~bllc ;,orks,i :~1thlil 
the loeality, and in the-nearest_labor illar
ket area. -Wnere the.·rates ,do not :wnsti

. . fut6 ·'th~ rates· act-ually .. ~l·e~aili.i1g.:iri.. the 
·Jocaiity, the· director shalf obtain :and, cab-
. sider. further' data- frorri the .hbm.' organiza 
tibns· and -employers: or employer··asso-ci'V 
. tions concerned, including the recogi1izecl 
collectiVe bil.rgaining · r~presentatives "for 
the particular craft;' Classi.fication;''6r type 
of w~rk involved. . The rate fi:"<ed fbr e:i.~h 
'&aft; cla.SSi.fication,. or cype of -wm'k . shhll 
·Se hot less than the prevailing 1:itti piid'in_ 
the. c~aft,' i:las:Sification, or type of 'work" 

The .i>...'ls~~iation .. contknds the .Deu~t
m~nt' ~ol~ted thls pr~~ion by rescu;~g 
the siW:1.)' Seal: Wo~k~r~' Determinaboll, 
rather than modifying it, and thereby re
. qi.liring the ., .entir~ .. ~optJ1e1·n ·c;:.alilo~ia 
slurry seal industry to pay the $18.18 wage 
rate listed in the Laborers' Detennination, 
when that was nota prevailing wage. 0!1 
a careful reading of section 1773, howeve1·, 
we disagree. 

Section' 11'73 fust requires the Depart
ment to "ascertain and consider the uppli
cable wage :rates established by caliective 
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bargaining agreements .... " It did so. It 
determined there wa~ no curnmt collective 
barg:J.inir;g. agreeme~t setfu1g rates . .for 
sltu·ry se,al workers per se, but obsen·ed 
that Rlun~:y seal work was included in cer: 
tain broader worker classifications co~·ered 
by . tile· :Laborers' collective bargaipjng 
a!P'eement. 

termining the prevailing wage rate lS set 
f01tb in section 1773.8, S\.!bdi'rision. (b). 
(§ 1773.9, subd: (a).) At issue is· the fol
Jov;~ng· · portion ·Of subdivision (b): "The 
general prevailing rate of per diem w~ges 
includes all. of the following: [~].(i) The. 
basic hourly wage rate being paid to a 
majority of workers engaged in the partie
war craft, classification, or type or work 
wi,thin the localit-y .and in the nearest labm' 
market area, if a rnajol-ity of the workers 
is paid at a si..."lgle rate. If no single-rate is 
being paid to a ·majoritY of the workers, 
then the tiingle rate being paid to · the 
greatest number of worl<ers, o~ modal 
rate; is prevaili;'lg. ·u a modal rate c'annot 
be detern1ined, then the di.recto~· shall es
talillsh a~ 'atter~ative rate, consistent with 

Assuming the Association was c•.:>rrect 
and the roles set . forth iri the. Laborers' 
collective bargaining agreement did not ac
tually prevail in the locality, or ari.optillg 
the Depa.r:t.ment's viewpoint that there was 
·no 'applic'able ·collective bargaiiiing agi·ee
m:cnt at all, s'ection 1773 next directed the 
Departrn'ent to · consider additional data. 

· Section 1773· continues·: ''Vi'here the rates 
. aiJ: not crinstitute th~ rates actually prevail
. ing in• the localicy,. tlie. director ·sna!J'obtain 
iurd · •consider fu:i-ther ·data. fi·om the• labor 

'<irganizaticms .arid employers- or .. employer 
.. associatioris concerned .... :'!·This is exactly 
what"· the. Deoartmerit. ciid. Before the 
.hear.ing,-. thf!. D~partinent sent the parties a 
. fonna] notice. stating. th~y should be. pre-

-

. :ired:. to present information peri<aining. to 
· ·lurry .. sel)l work, including but not limited 

·to: .. (lj the name, loc~tio~, 'owner, type and 
,d!U"a~on;of.eacb:public and priv~_te project 
:P~rfo,rrned in __ ,the._preceding 12 ·months .. in 
1;pecified geogi·aphie .areas; (2) pel!-){ em-

• pioyment. da4.'fi·om each pubJic,and pri
.. ':'.-ate p~oject :'?'o::ked in the preceding 12 
. inontiis in the ~peciiie'd geographic areas; 
(3{' kfoi~ation regarding b.'tlst ii.~d or 
eitipioyer. paid. •benclits for. employee~. cin 
e~C!i ].il'oject;•· and (4) ·payroll documents 
related t0 each pi·oject~ In response, both 
parties pro;>ided thci.:· e·.-:idence tO the De
partment and the Department considered 
the same. Thus. the AssoCiation has not 
demonstraterJ any failure on the part Of 
the Department to follow the mandates of 
section 1773. 

.4. Labu·1· Code section 177::1.9 

Tin=· methodology the. Director of lndus
b:ial Relations is required to utilize in de-

,,_ 

. llie methodology for deterinini.ng the mo~-
aJ rate, by considering the a'ppropriate col
lective bargaining agreements, federal 
1:ates, ruLes in the· nearest labor market 
area, or other data such as wage ··stL.:Ve}· 
data." ·· · 

First~ the Association . argues section 
1773·.9 "prohibit[s] the Department from 
mainta.i.ni.'1g wage determinatio~s. that •.do 
not ref1ect the wage ·rates that .are aci<Jlally 
being paid· to , a -majority or. the. greatest 

·number _.of· workers .performing· work. ,in 
any given classification,'': But-the Associa- . 
tion .fails to· reccilmi.ze :that. section ·17:73:9 

·--: ' . 
provides. a . step-IJy-step methodology ·for 
detern>jni.ng the·· prevailing ;ate. an·d that 
all appear:lnces are that the Department 
followed the ·inciividua.l steps as required. 

·step. one required the Department to 
determine whether a basic hom·ly wage 
rate was being paid to a majority of work
ers. It determined tlus was not the case. 
In fact, based on the certified paymll rec
ords · the Association . submitted, the De
partment found the Association's members 
paid their ~00-plus slurry se:~J employees 
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more than 100 different basic nourly rates. 
The · Assot:iation does not challeng-e tltis 
finding. 

Step: two proVided that, if no single ·rate 
.\vas berng paid to the majority of workers, 
then the single rate being p:i.id to ·the 
greatest riurriber of workers (the "modal" 
rate) would be ·the prevailing·' rate. The 
Depa.-tnient determiiled "that the i:nforma

. tion provided iildicated·.there was no statis-
tically rne:irumrful modal rate, either. De
spite the . U.!lwieldy array of hciurJ;-,;-,· rate~ 
paid b~l- the· 6ewbe:rs ·af the .A::Ssuc.ia.tiuri, 
the• ·Association ·:argues the· ·Department 
-abused its discretion:m ·failing to·-'set the 
:prevailing wage··at 'the :rate .paid" to the 
greatest number of .. workers. ·It:cohtends 
that:'lli' there' is a single wage·rate that·is 

.'cbrllrrion t<i\ as· few .a.s tWo 'or tnree em ploy
~eS, that l'ate .could· constitute a modal' rate 
e~efr .. if .roo dilier~nt ~ates are paid. to the 
re~iiinilig ~rnployees l;erloi-ming . slurry 

· · 'seal :work"· .. , . • ... 

··'y~(th~ As~o~iatibn, on appea.J; id~t:ifies 
., , .. · ·. . . · · . __ . .···- r· · . ·no. single rate coinm"oh to as "few as two or 
·tfu:ee ·empio:Y~es ill ·a given da8si.fication. 
it aupears the Association; when ro:ili:ing 
its -p~esentation to the. Department, assert
ed there wa8 .··a J~teriniiuible ·modi! rate 
fur ·shuttlepersons ·iii' ·ceHirin · cotirities: and 
·.fiir CSqu.'eeg~ ep ers oriihj( btli er coim ties:- :"In 
Teje'ctu\g:'the' assertion; :'tile' Department 
·e..~Iaihed ·at ·iength~.why'ilie' docunientaticin 
presented fu:"su,ppbrt· of it was incon"siStent 
an."d i.mreliable> Among other things; ·t]'ie 

Department cited· ."the · tesfuriony of ·one 
·Association memhel' t.(l · t.h~ effect that its 
certified payroll records ·did not iii fact 
accurately niflect the basic hourly wage 
paid to its employee~." In addition, the 
Department pointed out that 'some of the 
Association's members had failed to pro
duce records. for wages pmd. <in private 
projects, arid· some had not submitted rec
ords· for the full 12-month period· request
ed. · Gi"i•en these and other cited iiTeguln.ri-

ties in the evidence, we cannot ·concluafl 
the Depa.rtmr.mt. B i)us~d its di~cretion i.n 
determining then: was ·no ascertainable 

·modal rate. 

Since no modal rate could be deler
miiled, the .final step under section 1773.~ 

. . ' .. ·' . ,) 

subdivision (b)(l) was for the Deparbnent 
to "establish an alten1ative rate . . by 
sonsidering the. appl:opriate collective. bar
gllining agreementS, federal rate~, "i-:ite·s.in 
the .nearest labor rnai·ket""areU,'· 0~ other 
data such .. as wage. S~'~Y. data'" It ciid 
i.iJdeed CO~sidei aclditlOJ)al i.Dfo;mati~·f(as 
required ... 0?. !llre!l.djr sti:.tedJ the· Dtiplli~t
rrent consiclered . whether . there:. was any 
·applicable collective ·-bargai.iJing'agy.eement, 
and· conclilded:theJ'e ·'wa.s; nm1e;".':e:Kce)iU'.to 
the 'extent".the · .L·aborerS:'··' colleaflv;e·:· b~~
gaining" ·agreement· 'included··'slui-ry':'seaJ· 
worke1's WitbiD · cenain cla5S:i.ficai::idns: .. '.;;it 
also conaidered whether'' there .. :were. any 
rP.levant" federa:J -r-,.,t.~s:::, It.. note•:!-' that·.+;_!;,; 
United States·Department ofLn.bor (DOL:l 
did ndt have a ~epa.rate deteniruiatidn :ior 

~~~~:=~:~:l~~:::;;:e~ov:~:~.:~~;-
DOL's ·7 .:General ··Decision'':' ·Nurriber 
CA990033. ·:.The ··Dep.aiD:iien.t· ftui:liet,o'e}:c. 
plained that' ··Cenera.J. Dei:fuiori··'<l'-iumber 
CA990033-'estal:ilished' t~e,;rites. to i; tamed 
in·,. ·tlie·:' b'abor"ers': : collectiVe baxgai.rJ.in"g 
agreeme~t•as prev~ilihg>> In ·addition; tbe 
Depattme~t considered · the· ilif~l111ation 
provideq by .the Association ·and the. La
borers. : It· .. fully. complied :with .. the·section 
1773.9 .. r~qillrements -concerning: the c~m
sideration of inforination iU:. the. decisiQn-
.malting process. . . . 

The ·Association disagrees. It ai-gues 
section 1773.9 required the Department tu 
~onduct a wage surve}' and it. seeks a ~,Tft 
of mandate compelling the Department w 
pe1iorrn a su.ryey of the wages the · .A.ssoei
ation's members were paying as of Decem
ber 1999. The Association contends that: 
because the collective burgajning . agTee-
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-ent applied to only a fraction of the with the applicable Labor Code provisions. 
imlust:·y, _ t.hc :•-:age rates therein did_ not cs~~ Independent Roofing Contra.c:ors v. 
:represen~ prevailing wage and the Depart- Department 'of !?idust?-ial Relations:(l994) 
ment was_ not at liberty to b!l.Se its pr'evail- 23 · Cai.App.4th 345, 354, 28 Cai.Rptr.2d 
ing wage1determination thereon. The .tv;.. 550. [delegation ~f legislative 1-ulemaking 
soci:J.tion tl1en leans to the conclusion a authority to private parties >vith pecuniary 
wage _s;u~•ey was ~equired b~causea pre_- interest may be ~consti~utional].) 
vailing wage determination could not be 
ba•t:tl un' the. collective· bargaining agree
ment. 'A£ th~ Associatiori sees it, wage 
surveys al·e ~andatocy_ when a modal rate 

_ cannot be asc~tained from appropriate 
eulle~tive Jia.t·gaining agieeinents. 

.. . ·. . . . . . ' . ' 
: [9] · But. that very simply is not what 
the statute· says. W'nen no modal'rate.can 
be:.determined, secticn~ 17-73:9, subdivision 
(b}(l),-requll:es the Department to considel· 
ot.her info=ation, including, inter. alia, col
le.ctive .• b_argaining agreements, "or . other 
data. si.J.ah ii.s wage survey;data.". The stat
ute clearlY ui;es disjunctive l~guage, mas-
~·.,,.,h .-,C'I·. 1t·· n ..... nt:u.r·,.., ... · ;..he ~ ..... ~ ~'~-" T ... 
"-,~!-'--• .,":"'~ ,.o. ~ ..... .._ .o.Ll· ..... ' o~U..LU V.L, .LJ.• 

'other: wor_ru;;· it does not.:require a wage 

E
-· ey;- but gives _the Department the dis
tiori to .con's1cier one: , ( Cf. Pipe Trades 
.·.Cou?J-cil No .. 51 v. -Aubry, sttpra,· 4l 

Cal.AppAth ii~ p. 14G7; 49 Cal.Rpfr 2d 208 
[language of §~ 1773 mlikes . clear Depart~ 
ment . h!l.S .substantiaJ discretion- its to 
·sources.it consults in i:ieterminlng prevail
irig-_wage]:) Indeed, the ·Association ·cites 
no. case c:onstruing- t!te· statute, as requJring 
a-wage' survey.. · ,. 

··_While 'section.-1773.9 does not require 
consideration of a' wage ·snrvey, it encour
ages conSideration of apnropliate collective 
bargauung ,;greernencs... The As~nciatio·n, 
however; rnaintufus it was unconstitutional 
for: the Department to base -its previlling 
wage uet~:rrnination on a wage rate estab
lJ,shed by a ·collective bargaining agree
ment aoolicable to a rraction· of the indus
b)•. · ~ .. the ~sociation .Views. it, by doing 
so, the Department delegated to _the L"
borers its responsibility to maintain pre
v>liJjng wage deternnnations in accordance 

But as we· have' -explained, the record 
indicates ·the Department complied with 
the statutory mandates in deterrninillg 
prevailing wage in-. this matter. The ·De
partinent' did not dele!l'ate itS resnonsihili- --·- . 
ty.- ·Rather, .it -e.-.:ercised its statutory dis-
cretion ' to consider ceriain iilloimation, . 
including the_ collective bargaining agree
ment, in itS evaluation process. -The· final 
detel:niil.ation Wall that of the Depart-

. ment,·.not tlie .Laborers. (See -Indepen
dent -Roofi:n{]' Contractors· v . . Department 
of Industrial .Rela.ti_ons, :sU.p'r:'a, .23 .Cal. 
App.4th 'at pp:. 354-355, 28 Cal.Rptr2d 

thority :when- nothi:rig in record.-suggests 
that Deparlment ·failed -to· exercise ]egisla:-. 
tive discnition ·m. · deCision tO eli:rillnate 
wage detennillatian· or that private party 
dictated decision].) 

···.·. 

· s. Additioria.! Argu-,-.ints 
. ,The &sociation iili,o cont~~ds the De

pa:rtment's own: s~ary '·of. the evidence 
pr:oves .the Ass~ciation's point-7th at $18.18 

was riot the.· PJ;\'viilling wage, be~ause it 
was not. what. the: As_soCiatioo membe1·s 
were. paying. The Department sllii!ma
r:ized the. wage information _pr'oviu~li by 
each oi. eight Association members, . P....s 

stated above, the Department·_ found the 
Association's me~bers paid their sluny 
seal employees more than 100 different 
basic hourly rrit'es. . 'While the Depart
ment's summary of those. rates. shows that 
the members collectively· paid at man~· 

mte~ ie~~ than $18.18 for vmous worker 
classilications, it' afso snows that sLx out of 
eight of the members.paid aL c~rtain.rates 
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higher than ~18.18. A number of the rates 
v;ere considerably" higher: 'Indeed, one 
Assodai;ion member paid up -to $36.88 for 
certain uniclentified classifications. 

The Department considered more than 
ioo different basic hourly rates. AE it did 
SO, it grappled IVith incomplete and incon
sistent evidence.. At the end of the day, it 
concluded·: there was· insufficient evidence 
upon which to .base a reviseu ·determina
tion. We. can hardly .substitute riur judg-· 
ment for. that of the Department. and say 
what fig'1ll"e it shouid have_ picked. _(Caii
forn.iu. .. Hot.el &, Motel·.A.Esn.·.-_i•. fnd1ist17i.al 
Welfare CO?n. (1979) 25 Cal.3d 200, .212-
213. & fu. 3o, .1s7 ,cal.Rpb_:. B4o, 599. r:za 
31.) ' . . ... -... : •' . 

· · Even . though the Association· does ·not 
propose .a figure either,, it .insistS .. the. De-

-pa:rtment ablised itS discretion ill conclud- · 
ing the -Slurry· Se~·'work&~· Determinac 
tion · was· obsolete.. In an. effort to· cast 
I?l~f! pn ·the Departmen.t, ·the .·Association 
suggests-,the rea:;;on..for any,. obs-qlescence 
was the failure of the Deoartrnent to do a 
,;,~g~\w:veY in .. the y~a.i-~: ~~c~ llie a<J~p
tion 'of the SlurrY Seal Workers' Deterini
nati~n.· Yet at· the same time, it attempts 
to suggest that the <_ietermination was not 
in. fact obsoi'eu;_ This 'is a s-bmning sug
gestion considering the Association states 
irl its opening bn~f that the eviil.en~e 1t 
subrrlitted showed ''inost [of its] members 
were ]i'ayi.rig their "enipl6yees wage r:i.tt:s 
that exceeaed 'those in .the SJuiry- Seal 
[Workers'] Determinatiori." It aJso adffiit
ted in pre-hearing _correspondence with the 
Depruirnent that none of the rates listed in 
the Slm-;.y Se:i.l Workers' Determination 
cmTectly refleCted prev'ailing wage rates 
for California ·slunJ' seal workers. The 
ASsociation's change of position on this 
point is untenable. 

. 6. Conchwicm 

[10] "Though the Department must 
noi determine a prevailing wage before 

·.: .. ' 

cons,idering reievant collective bargaining e 
Uifr"emenl3. prevailing waifes on . federal 
projects;·. and other pertinent information, 
nothing in the statutory schem~ prevento 
it· from determining thaE the -information 
provided tO it is insufficient 'tel' ~Uppal~~ a 

wage determination, or that .hew'informa-
tion has ··eliminated· the basis for an exisL-
ing · d~ter'riiinatian:.· ·AppeUantf's] claiin 

th'at the Departrhe~t's act' was,; arbjtniry 
for r;uhire to 'ii.kcove.r a ba:sis fo:l;. a dili~r-
eht -ci.etei-min~tion is ' therefor~ v.~thciut 
merit." (!~dependent Roofing .coiitrac-
tur~- ·u. · D6-pwrt-rrwnl. uf I·nrl:ustFiai. R.eiu-
tions, supra; 23 Cal.App.4tb: at. p.:_359; 28 
Ca:!.Rpb: .2d ,. ~50 [Department'.s. re_scission 
of .outdated.prevaiJing wage .dete~natiu~' 
uphe)d].)'.,:,,._ · .. , ....... .... ,._-:--· ., : 

'·Tii{uou;t -~rthe ~a:tttir"ls ili~t'th~'·iJ~ 
~~·e~t. c~n~ludeci th~--eYi'd~~~~ ~cl~;rr]y 
showe-d_ the .rates'. set f~~th·i~ the '3!-..L+Y 
Seal Workers' Deteirnirlation," ~then oyer 
.•••... -~ -. ~ . . • : .• ·. . . • ' ' . . ..• ·~: _; 1 . ---~ :: • :.: ·, .... ', .. 

ten years .. old, were no longer . prevailing 
-·· ... ·' .. -. ..-- .- . '•.! '' -.· .. ,· 

~:~e,d~~:~:n~a~Kii~:~~·!t:~~C:~ 8 
~ercis':_d _its dis~etion toAo S!J:·_.t,~_e, 
tbat)1ad the effect of_ mal_d,ng g~.J,S i.J:e 
prevailihg rate, because _the ,Labore_rs' [le
terrnl:flation then became the only prevail
m'g wagE! _d~termination for. Souther~ Cali
fornia· slurry,. seal workers .. rem~g )n 

. effect. But . the Uepartnlent . is. em pow-
·_ered, by section 1773, to_ fix a. rate. ".for 
-~~ch ~raft: classific;>tiori, or t:yp'e . of. wcii·l; 
[that]. shall. b'e 1wt less than. the piev~g 
rate prud in the crBJ."t, classifica:i~m~. oi· type 
of work." . (1talics_added.) This <l.P!"ears to 
-be exactly what the Department .did. . . 

·. . . . . ' . 

· The Association insists the Dep<J.rtment 
violated "the statutory. mandate of section 
1773, which n!quii-es that the [Depart
ment] not siinpiy accept a rate.: stated in a 
collective bttrgaining ngreem-erii-' at' face 
value, but also determine whether the rate 
L'l. question is 'actually prevailing; before 
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Wauthorizing it.· [Citations.] [Fn. omit- judicial notice.. The request as supple
Leu.]':' (Jniern.aiionai Brotherhood.of b'lec- menteu · i.s granted. (Evid. Code, § 452, 
trical Workers v. A·abry,' ·sv.pril, 41 Cal. subd. (d).) This court will take notice· of 
App.4th at p. 1639, 49 Cal:Rptr.2d 759.) the document attached to the suprilernental'
The P...sso,ci:ltion overlooks two points. request for judicial notice the Department 
First, the issuance of the Laborers' Deter- filed on March 8, 2002. 
ruination i~ not at issue .. The decision to 
issue.· that :deterriunation w<U> ~ade years 
ago. · St:eoild. to the extent we construe ' ..... ·! . . . . .. . . . 
'the. Laborers'· Determi:h.ation as newly es-

·DISPOSITION 

The judgment is .affinned. Respondents 
shall reco:.rer their costs on appeal.. · 

·WE CONCUR: SILLS, P.J.,:and 
RYLAA.RSDAM, J .. 

fublishiflg the prevailing rate, in the serise 
t~aht iS b~ing: newly applied to the largest 
~a~,~Jent v"f' tlH~ i.ndustry; 'it" .n~.rnWru:i sup
portea· by :i. cUrrent collective bargairu!lg 
agreement'. rui.tl a . predeteimined . federal 
fate': .. ,!VI~reove~, the Depill-trnent· consid
~~a' tlie' additional data supplied . by the 
,i:s~oei~tion arid the· Laborers and follo,;,ed 
the r(lqirir;ite statutory' method~iogy in ar- '" · '· ~. ·";· ·· ,. · · 
riwg· at its result ... Th. e da!;a s!lnpli.ed by S . . ~,.,;;T·E .. ,._ p. I ::'~t .. iff · , .. .. . .. "' teven n = ' , . am . 
tb:e' &s'ochitian vei'Y'siinply,clict iw't compel · , ,, :, i\.iid X\liiehan£ , ·· ·· · ·· .. · 
th'~''~:beo~~rit to seiect a· fi~e cithe!' 
tb~· :·tli6.· J118 ~:~~:1Lillit£u ifi ·-en~- La8orers; 
ri'e£erriihii\.ti6il. ·'.At 'any'rate;· if indeei:l i:be 

d!;~t~f-~r~~=;c~:;: a~1·~~s·n%~ :: 
~~parlrnent rendered its decision, it is· a 

result that might have been. avoiqecj·had 
tb( ~sociation. provided.'·more .complete 
and cru:efuny prepared dOCUJI\enJition. 
. ,· .·_;_.' ..... ; - ''- . '•' .,_. . 

:··, .. III 

REQU:Esi's FOR JiJDrciA,L NOTICE 

Tlie ·P...ssociation filed a reouest for judi
cial notice of certain do~~~;;ts p'~e~ared 
hi the :b~p:lltnlent. · The ~equ.est fs gT'ani:
ed (E,~d.Code, § 45Z, subd. (}i).) T!Us 
Cow~· 7vill take notice of : th~ duL:urul:mto 
'attached to· the Assoeiation's'·request filed 
on April 13; 2001. The Department filed a 
request for judicial notice of the judgnient 
filed· in Caiifamia Sl-ttrry Seal As.~ocicition 
v.: Depai-tment of Industrial Rel.at~ons (Su
per.· Ct. Riverside County, 2001, No: RIC 
350514) and a· supplemental request for 

"'CDrm.ell v. 5L1p~ri6r Cowl (B 12~395); Calij0r
~"r1ia.Srate Emplo·yee..s A..ss11. v. Supe.n·or Coun 

. "· 
Gray DAVIS, as Go~c~o~,- et~~. et al.; 

. D~fe~dants and Re~p~~dents. 
.. ' . . .. ;. . ..... 

. Hcrward J ~s Taxp~yeri Ass~ciati~~ ·.· 
. et a!.,. Plaintiffs and. . . 

, J?.espondents,: : 

V.·· 

Kathleen Connell, a.S Controller, etc., 
. Defendant and Appellant;' · ... ' 

California State Employees Asso~iation, 
.. Loccl 1000, SEIU, AFL-CIQ;, CLC. et . . ' . .. . . . 

.. a!., Interveners and Appellants. _ 

[And three other ca£cs:•]. 

No. ·.Bl2Zl78 & B123~94. 

CoU..-1; of App.eal, Seco~d District, 
Division. 4, 

May 29; 2002. 

Taxpayer brought adiori for declara
tory :l.l1d injtmctive relief against state offi-

( 81243 97); California CmTectional Peace· Off!· 
cers .4sm. v. Suporior·Cow'l (El24-398). 
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United States Court of Appeals. 
Ninth Circuit. 

G & G Fffi.E SPRINKLERS, INC, Pi:J.intiff-Appellee, 
V. 

Victoria L. BRADSHAW, an individual, in her 
capacity as Labor Commissioner of 

the State of California; Lloyd W. Aubry, Jr., an 
individual in his official 

capacity as Director of the Department of Industrial 
Relations of the State of 

California; Daniel Dellarocca, an individual, in his 
official capacity as 

Deputy Labor Commissioner of the State of California; 
Roger Miller, an 

individual in his official capacity as Deputy Labor 
· Commissioner of the State 

of California; Rosa Frazier, an individual in her 
capacity as Deputy Labor 

Commissioner of the State of California, Defendants
Appellants. 

G & G Fire Sprinklers, Inc., Plaimiff~Appeliee, 
V. 

Victoria L. Bradshaw, an individual in her official 
capacity as Labor 

Commissioner of the State of California; Lloyd W. 
Aubry. Jr .. an individual in 

!lis official capacity as Director of the Depanment of 
Industrial Relations of 

the State of California; Daniel Del!arocca, an 
individual in his official 

capacity as Deputy Labor Commissioner of the State of 
California; Roger· 

Miller, an individual in his official capacity as Deputy 
Labor Commissioner of 

the Stale of California; Rosa Frazier, an individual in 
her official capacity 

as Deputy Labor Commissioner of the State oi 
California; Division of Labor 

Standards Enforcement, an agency of the State of 
California; Department of 

Industrial Relations, an agency of the State of 
California, Defendants-

Appellants. 

Nos. 95-56639, 96-55194. 

Argued and Submitted Sept. 14, 1999. 
On Remand from the United States 

Supreme Court April 19, 1999. 
Filed Feb. 23, 2000. 

Public work.s subconu·uctor brought action against 
State of California's Labor Commissioner and others 
challenging ·constitutionality of California statutes 
authorizing state, without notice or bearing, to 

iviihhold ·money -- aid irripi:ise -periii.lties · for 
subcontractor's failure to comply with prevailing wage 
requirements. The. United States District Court for the 
Central District of California, Manuel L. Real, Chief 
District Judge, entered summary judgment for 
subcontractor. Labor Commissioner and others 
appealed. The Court of Appea.ls, 156 F.3d 893, 
affmned in part and reversed and remanded in part. 
The Supreme Court granted certiorari, vacated 
judgment, and remanded for further consideration. The 
Court of Appeals reinstated its prior opinion and held 
that: (1) subcontractor did not have right under due 
process clause to payment of funds witbheld pending 
outcome of hearing; (2) State violated subcontractor's 
due process rights when if failed to afford 
subcontractor a hearing prior to withholding funds; and 
(3) withholding of funds constituted state action. 

Affirmed in part; reversed and remimded in part. 

Kozinski, Circuit Judge, dissented and tiled opinion. 

West Headnotes 

[1) Constitutional Law ~254(2) 
92k254(2) 

"State action" within the meaning of the due process 
clause requires some deprivation of a constitutional · 
right, and the party charged with the deprivation must 
be fairly said to be a state actor. U.S.C.A. 
Const.Amend. 14. 

[2l ConstitutiOnal Law ~275(3) 
92k275(3) 

[2) Labor RElations @= !421 
232Akl421 

Public works subcontractor did not have right under 
due process clause to payment of funds withheld by 
Srate of California from public work.s contractor 
pending outcome of hearing to determine whether 
funds should be disbursed directly to subcontractor's 
employees as result of subcontractor's failure to 
comply with prevailing wage requirements. U.S.C.A. 
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Const.Amend. 14; West's Ann.CaLLabor Code§ 1727. 

[3) Constitutional Law P275(3) 
92k275(3) 

[3) Labor Relations P 1437 
232Akl437 

State of California' VIolated public w'O'rks 
subcontractor's due process rights when if failed to 
afford it a hearing prior to withholding funds from 
public works contractor pending outcome of hearing to 
determine whether funds should be disbursed directly 
to subcontractor's employees as reSlllt of 
subcontractor's failure to comply with prevailing wage 
requirements. U.S.C.A. Const.Amend. !4; West's 
Ann.Cal.Labor Code § 1727. 

[4] Constirutional Law c§::=277(1) 
92k277(1) 

The definition of a "property interest" protected by the 
due .process clause often includes a temporal 
component. U.S.C.A. Const.Amend. 14. 

[5] Constitt~tional Law c§::=254(4) 
92k254(4) 

Withholding of funds from public works contractor, 
pending outcome of hearing to determine whether 
funds should be disbursed directly to subcontractor's 
employees as result of subcontractor's failure to 
comply with prevailing wage requirements, was 
compelled by State of California, and thus constiruted 
"state action"· for purposes of subcontractor's due 
process claim, · inasmuch as withholding was 
specifically directed by State officials in environment 
where withholding party had no discretion. U.S.C.A. 
Const.Amend. 14; West's Ann.Ca!.Labor Code§ 1727. 

~942 Before: REmHARDT, KOZINSKI and 
HAWKINS, Circuit Judges. 

Order; Dissent byJudge KOZINSKI. 

ORDER 

ln G & G Fire Sprinklers, Inc v. Bradshaw, 156 F. 3d 
893 (9th_ Cir.1998), we held that California Labor 
Code provisions authorizing the state to seize money 
and· impose penalties for a subcontractor's failure to 
comply with prevailing wage requirements violated. the 
Due Process Clause of the Fourteenth Amendment. 
See id. at 904. The Supreme Court granted certiorari, 
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vacated our judgment, and remanded "for further 
consideration in light of American Manufacturers 
Murual lnsL<rance Company v. Sullivan, 526 U.S. 40, 
119 S.Ct. 977, 143 L.Ed.2d 130 (1999)." Bradshaw v. 
G & G Fire Sprinklers. Inc., -- U.S. ---·, 119 S.Ct. 
1450, 143 L.Ed.2d 538 (1999). Having determined that 
Sullivan is fully consistent with our analysis, we 
reinstate the judgment and opinion. 

DISCUSSION 

Sullivan involved the Pennsylvania Workers' 
Compensation Act, under which an employer or its 
insurer must pay for all "reasonable" and "necessary" 
medical treatment for work-related injuries. See 119 
S.Ct. at 982. Under the Pennsylvania scheme, an 
insurance company could withhold payment for 
medical treatment if it disputed the reasonableness or 
necessity of that treatment. See Pa. Stat. Ann. ~943 § 
531(5) ("All payments ·to providers for treaunent ... 
shall be made within thirty (30) days of receipt of sucti 
bills and records unless the employer or insurer 
disputes the reasonableness or necessity of the 
treatment.''). The Sullivan plaintiffs claimed that the 
failure to pay their contested benefit claims within 
thirty days, before a process was provided to resolve 
the dispute about the "reasonableness" of their 
treatment; amounted to a depri vatioo of due process. 

Sullivan dealt with two questions: 0) whether the 
insurance company's decision to withhold payment for 
disputed medical treatment was fairly attributable to 
the State so as to subject insurers m the constraints of 
the Fourteenth Amendment, 119 S.Ct. at 984; and (2) 
whether the Due Process Clause requires workers' 
compensation insurers to immediately pay disputed 
medical bills prior to a determination tb.at the medical 
treatment was reasonable and necessary. !d. at 985. 

[ 1] The first question concerns whether there is state 
action, since ·the Fourteenth Amendment does not 
reach private acts or actors·. Sullivan repeats a famiiiar 
calculus to determine the presence of state action: 
there must be some deprivation of a constitutional"right 
and the pany charged with the deprivation must be 
fairly said to be a state actor. [d. at 986. The second 
question rurns on whether the claimant has a property 
interest in the matter complained of. 

The Supreme Court found that the Sullivan plaintiffs 
did not possess a property interest in the immediare, 
unconditionn.l payment for all medical treatment under 
the Pennsylvania statute. Nevertb.eless, tb.e Court 
stated that the plaintiffs did have an interest in payment 
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of "reasonable" medical costs, see Sullivan, 119 S.Ct. 
at 990, and went out of its way to make cleor that its 
holding did not · upset previous Supreme Collrt 
precedent supporting the conclusion that the plaintiffs 
had a propeny interest in their claims for payment. 
See id. at n. 13 ("Respondents do not contend that they 
have a property interest in their claims for payment, as 
distinct from the payments themselves, such that the 
State, the arguments goes, could. not fiiliilly reject their 
claims without affording them appropriate procedural 
protections.") (citing Logan v. Zimmerman Brush Co., 
455 U.S. 422.430-31, 102 S.Ct. 1148,71 L.Ed.2d 265 
(1982)). Justice Ginsburg, who provided the fifth vote 
necessary to make the due process discussion in 
Sullivan an opinion of the Collrt, further clarified this 
distin.ction in her concurrence: 

I join Part Ill of the Court's opinion on the 
understanding that the Collrt rejects specifically, 
and only, respondent's demands for constant 
payment of each medical bill, within 30 days of 
receipt, pending determination of the necessity or 
reasonableness of the medical trearmel!t. I do not 
doubt, however, that due process requires fair 
procedures for the adjudication of respondents' 
claims for workers' compensation benefits·, 
inc! uding medical care. 

Sullivan. 119 S.Ct. at 991 (emphasis added) (citation 
omitted). 

[2][3][4][5) Our opinion adopts the approach 
explicitly preserved by the Suliivan majority and 
unequivocally adopted .in Justice Ginsburg's 
concurrence. We specifically held that G & G did not 
have a right to payment of the disputed funds pending 
the outcome of whatever kind of hearino would be 
afforded to determine whether G & G co~plied with 
the California prevailing wage laws. See G & G Fire 
Sprinklers. 156 F.3d at 903-04. To the contrary, we 
explicitly authorized the withholding of payments 
pending the hearing. See id. G & G's due process 
rights were violated, we held, not because it was 
denied immediate payment, but because the California 
statutory scheme afforded no hearing at all when state 
officials directed that payments .*944 he withheld. 
[FNl] See id. ai 904. Nor can there be any doubt 
whether the action at issue here was compelled by the 
State. The withholding in Sullivan was carried out by 
a private insurer exercising its discretion in a way 
permitted by State law. The withholding here was 
specifically directed by State officials m an 
environment where the withholding party bas no 
discretion nt all. Moreover, in their complaint the 
plaintiffs directly attack the notices of withholdino 
issued by the state agency, alleging that they wer~ 
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issued "arbitrarily and unreasonably." 

FN \. It is true that our opinion addressed the 
withholding of payments pending the 
outcome of the hearing to detennine 
contractor compliance in its discussioti of the 
"process due" to a protected property interest, 
and not in its discussion of the nature of ·the 

. property interest protected. In contrast. the 
above discussion in Sullivan is situated in the 
Supreme Collrt's discussion of the existence 
or nonexistence of a protected propeny 
interest. But this does not reduce the 
relevance of Sullivan 's reasoning. As the 
Court recognized in the seminal due process 
case Mathews v. Eldridge, the definition of a 
protected propeny interest often includes a 
temporal component. See 424 U.S. 319, 96 
S.Ct. 893, 47 L.Ed.2d 18 ( 1976) (identifying 
the property interest at stake as the 
beneficiary's interest in continuing to. receive 
benefits for approximately one year). For 
this reason, issues of timing can arise at 
either the property-determination or the 
process-detennination stage. 

Because our holding is not contrary to the Court's 
ruling in Sullivan, and because our "opinion's reasoning 

. fits comfortably within the analytic framework set forth 
in Sullivan,· we REINSTATE the judgment and the 
opinion reported at 156 F.3d 893 (9th Cir.1998). 

KOZINSKI, Circuit Judge, dissenting: 

I dissented from the original opinion in this case 
because I do not believe that relations among 
contracting parties are governed by the Due Process 
Clause merely because one of the parties happens to be 
a state. See G & G Fire Sprinklers, Inc. v. Bradshaw, 
156 F.3d 893, 908 (1998) (Kozinski, J., dissenting). I 
continue to adhere to that view. But the Supreme 
Court has now directed us to reconsider our opinion in 
light of American Mfrs. Mut. Ins. Co. v. Sullivan, 526 
U.S. 40, 119 S.Ct. 977, 143 L.Ed.2d 130 (1999). See 
Bradshaw v. G & G Fire Sprinklers, Inc., -U.S.--, 
119 S.Ct. 1450. 143 L.Ed.2d 538 (1999). In response, 
the majority reinstates its original opinion without 
amendment, claiming that its reasoning "fits 
comfortably within the analytic framework set forth in 
Stdlivan." Reinstatement Order at 1970. I must 
dissent once again, because Sullivan fits the majority's 
rationale about as comfortably as Cinderella's slipper 
on the wicked step-sister's foot 

St<llivan teaches that,. to state a claim for relief under 
section 1983, G & G must identify both an alleged 
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constin.itional deprivation and a state actor who is 
responsible for it. See Sullivan, 119 S.Ct. at 985 
(rejecting the argument that "we need not concern 
nurse! ves with the identity of the defendant' "). In 
deciding whether G & G hru; succeeded in this, 
Sullivan e~piail)S that we must .tJegin "by identifying 
llie specific conduct of which the plaintiff complains.' 
" !d. at 985 (quoting Blum v. Yaretsky, 457 U.S. 991, 
1004, io~rs .ct: -2777, 73t:.Ed':21f 53<f(i982)'j. · ·Here 
the only deprivation alleged by G &-G was effected by 
the prime contractor, who withheld funds which G &·G 
claims under a contract. [FN1] There's no state action. 

FNI. See G & G, 156 F.3d at901 n. 4 ("Here, 
G & G was not paid by its respective 

· principal obligor, the prime contractor, and it 
is asking for an opportunity to contest that 
deprivation.") 

The majority waves a magic wand by asserting that 
"[t]he withholding here was specifically -directed by 
state officials in an environment where the withholding 
party has no discretion at all." Reinstatement Order at 
1970. This would be true had tbe prime contractOr 
been ordered, under penalty of law, to withhold- funds 
from G & G. It was not. The only entity "specifically 
directed" ·to withhold funds was the awarding body, 
which witbh,ld funds only from *945 the prime 
contractor. not from. G & G. While the challenged 
provision authorized-even encouraged-the prime to 
withhold an equivalent amount from o· & G, the prime 
was free to pay G & G the full amount specified by the 
contract. Sullivan clearly holds that mere authorization 
and encouragement do not render a private entity's 
decisions "fairly attributable" to the state. 119 S.Ct. at 
986. Under Sullivan, then, the prime contractor who 
chose to deprive G & G o~ its alleged property was not 
a state actor. 

This presents the s!I.!Ile problem for G & G as it did for 
the plaintiffs in Sullivan. The Court's description of 
the Sullivan plaintiffs' attempt to get around this 
problem is equally apt here: "Perhaps hoping to avoid 
the traditional application of our state-action cases, 
respondents attempt to characterize their claim as a 
'facial' or 'direct' challenge· to the [provisions in 
auestion.]" ld. at 985. In like manner, G & G's claim 
~ames to us in the garb of a "direct constitutional 
challenge to the state's regulatory power as embo_died 
in these statutes .... " G & G, 156 F.3d at 902. The 
reinstated opinion assumes that, so long as standing 
requirements are satisfied, G & G may bring such a 

challenge. It then goes on to find a "causal link 
between G & G's injury and the state's action" 
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sufficient to supp01:t standing. !d. at 900. 

. The problem is that standing deals only with whether 
the plaintiff "is a proper party to request an 
adjudication of a particular issue and not whether the 
issue itself is justiciable." Flast v. Cohen, 392 U.S. 83, 
100, 88 S.Ct. 1942, 20 L.Ed.2d 947 (1968). If the 
state's· conduct does not violate the Constitution, there 
cim be' DO question of standing-standing' to challenge . 
what? The violation alleged here i.s an 
unconstitutional deprivation-of property. Sullivan tells 
us thnt the deprivation at issue cannot be attributed to 
the st.ate. Therefore, the state cannot have violated G 
& G's right to due process. G & G is left with two 
alternatives: suing a depriver who is not a state actor, 
or suing a st.ate actor who has committed no 
deprivation. The panel's opinion lets G & G get.away 
with the latter, by substituting the normal causation 
prong of standing analysis for the more intimate causal 
relationship required by the state action doctrine. 
[FN2] Were it permissible to thus tum a pumpkin into 
a carriage, the Court should have allowed the Sullivan 
plaintiffs to bring their "facial challenge," on the 
theory that, while the private insurers in that case were 
not state actors, the state bureau's authorization of their 
withholding created a "causal link" sufficient to 
support standing. [FN3] 

FN2. Compare G & G, \56 F.3d at 899-900 
(causation requirement for standing satisfied 
where choices of third party have been made 
'
1 'in such a manner as to prOduce causation 
and pennit redressabilicy' ") (quoting Lujan v. 
Defenders of Wildlife, 504 U.S. 555, 561-62, 
112 S Ct. 2130, 119 L.Ed.2d 351 (1992)), 
with Sullivan, ll9 S.Ct. at 986 (no state 
action unless the state has " 'exercised 
coercive power' nor provided such significant 
encouragement that " 'the choice must in law 
b~ deemed to be that of the State' ") (quoting 
Blum, 457 U.S. at 1004. \02 S.Ct. 2777). 

FN3. Like G & G, the Sullivan plaintiffs had 
aiso named as defendants the state officials 
who administered the challenged act. See 
Sullivrut, 119 S.Ct. at 984. Yet after balding 
that the private insurers regulated by the net 
were nol state actors, the Court held thnt Ulis 
alone would be sufficient to reverse the Third 
Circuit's holding that the act viola(ed due 
process. See id. at 989. The Court 
nevertheless went on to address the merits o!' 
the claim, because it thought the question an 

important one. See id. 

In addition to ignoring Sullivan 's state action holding, 
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the majority fails to apply the other teaching of the 
case-that before finding a deprivation, we must 
carefully identify the nature of the property interest at 
stake. See Szdlivan, 119 S.Ct. at 989-90 (holding·that 
a statutory entitlement to payment for "reasonable" and 
"necessary" medical treatment cannot give rise to a 
property interest until the payments in question have 
been proven to be reasonable and necessary). The 
opinion reinstate'd today asserts that G & . G has a 
protectnble *946 property interest "in being paid in full 
for the construction work it has completed." G & G, 
156 F. 3d at 901. This cannot be so, for just as the 
Sullivan plaintiffs had no property interest in receiving 
payment for medical treatments that had not been 
shown to be "reasonable" and "necessary," G & G can 
have no· property interest in being paid for work that 
has not been shown to satisfy the contractual condition 
that it be completed in accordance with prevailing 
wage requirements; Nevertheless, though the majority 
now attempts to . recharacterize its position, see 
Reinstatement Order at 1969, its opinion remains 
unambiguous in holding that G & G has already 
suffered a deprivation for which the state is required to 
provide a post-deprivation hearing. See G & G, 156 
F.3d at 903-04. 

Even if the reinstated opinion actually rested on the 
rationale· now atuibuted to it, we would still have a 
case of premature remediation. The majoriry's current 
position is that its holding is in line with previous 
Supreme Court precedent protecting plaintiffs' 
"property interest in their claims for payment.". 
Reinstatement Order at 1968. If the property interest 
at stake here is G & G's claim for payment, however, 
when and how was G & G deprived of it? This is not 
a case like Logan v. Zimmerman Brush Co., 455 U.S. 
422, 102 S.Ct. 1148, 71 L.Ed.2d 265 (1982), where the 
plai.ntiff had filed a timely claim that' was dismissed 
because of a procedural default committed by the state. 
See id. at 426-27, 102 S.Ct. ll48. G & G has yet to 
attempt to file a claim in state court. How can the 
state have deprived G & G of a legal claim it has never 
asked the state to enforce? (FN4] 

FN4: Cf S"lii"""· 119 S.Ct. at 988 (noting 
that the legal obligation to pay on a contract 
arises only after one has 11 initimed a clnim 
and reduced it to a judgment"). 

The reinstated opinion forces the state to create an 
entirely new administrative machinery if it wishes to 
withhold funds in accordance with the terms of its 
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contract. See G & G. 156 F.3d at 905-06. The 
majority appears to believe this is justified by Justice 
Ginsburg's concurring statement in Sullivan that " 'due 
process requires fair procedures for the adjudication 
[of Claims.]'" Reinstatement Order at 1969 (quoting 
Sullivan, 119 S.Ct. at 991 (Ginsburg, J., concurring)). 
No doubt it does. But this is not a case like Goldberg 
v. Kelly, 397 U.S. 254, 90 S.Ct. lOll, 25 L.Ed.2d 287 
(1970), where the Court, having identified a previously 
unrecognized property interest in welfare.benefits, wa.s 
obliged to create a new procedural regime to protect it. 
This is a claim for payment on a contract. There is a 
well-established "faii' procedure" for dealing with such 
claims: an action for breach of contract in state court. 
It seems. unlikely that Justice Ginsburg would regard 
such a time-honored procedure as inadequate to satisfy 
the demands of due ·process. The majority has not 
explained why working on a government contract 
heightens one's interest in receiving prompt payment so 
as to require procedural safeguards not available to 
other parties that have a disputed· claim under a 
contract. 

It is true that the Ia w does not on its face guarantee 
· that a subcontractor will attain an assignment enabling 

it to sue the awarding body. But G & G has riot tried 
to obtain such an assignment from the prime 
contractor, nor has it given the state courts a chance to 
decide whether a subcontractor who has been denied 
such assignment nevertheless has an equitable right to 
sue under state law. Until these questions have been 
resolved against G & G, it simply cannot be said that 
the state has " 'finally reject[ed] their claims without 
affording them appropriate procedural protections.' " 
Reinstatement Order at 1968 (quoting Sullivan, 119 
S.Ct. at 990 n. 13). 

To sum up, the reinstated opinion .papers over a state 
action deficiency with standing analysis, identifies a 
property interest the Court has told us can~ yet exist, 
and holds that due process entitles G & G *947 to the 
creation of a new procedure bypassing the one all other 
unpaid contractors are required to use. A fairy 
godmother could do no more. Once again, I must 
respectfully dissent. 

204 F.3d 941, 140 Lab.Cas. P 58,862, 5 Wage & 
Hour Cas.2d (BNA) 1573, 00 Cal. Daily Op. Serv. 
1370, 2000 Daily Journal D.A.R. 1921, 2000 Daily 
Journal D.A.R. 2349 

END OF DOCUMENT 
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Supreme Court of the United States 

ArthurS. LUJAN, Labor Commissioner of 
California, et al., Petitioners,. 

v. 
G & 0 FIRE SPRINIG..ERS, IN'C. · 

No. 00-152. 

Argued Feb. 26, 200 l. 
Decided April 17, 2001. 

Rehearing Denied June 11,2001. 
See 533 U.S. 912, 121 S.Ct. 2264. 

Public works subcontractor brought action against 
State of California's Labor Commissioner and 
others challenging constitutionality under · Due 
Process Clause of California statutes authorizing 
state, without notice or hearing, to withhold rrioney 
and impose penalties for subcontractor's failure to 
comply with prevailing ·wage requirements of Labor 
Code. The United States District Court for. the 
Cenrral District of California, Manuel L. Real, 
Chief District Judge, entered summary judgment for 
subcontractor. The Ninth Circuit Court of Appeals, 
156 F.3d 893, afflrmed in part and reversed and 
remanded in part, on basis that statutory scheme did 
not provide a hearing before or after payments were 
withheld. The Supreme Court granted· certiorari, 
vacated judgment, and remanded for further 
consideration. On remand, the Court of Appeals, 
204 F.3d 941, reinstated its prior opinion. Labor 
Commissioner again petitioned for certiorari. The 
Supreme Court, Chief Justice Rehnquist, held that: 
(1) Labor Code provisions did not deprive 
subcontractor of property without due process if 
California makes ordinary judicial process available 
to subcontraGtor to resolve its contractual dispute, 
and (2) California law, by allowing contractor to 
assign to subcontractor statutory right of suit to 
recover withheld payments; and by appearing to 
permit common-law breach of contract suit, 
provided adequate means by which subcontractor 
might pursue claim. 

Reversed. 

West Heudnotes 

[1) Constitutional Law C=277(1) 
92k277(1) Most Cited Cases 

[1) Constitutional Law €=278(1) 
92k27 8( l) Most Cited Cases 

where a ;tate law is ~hali~nged -on due process 
grounds, inquiry is whether State has deprived the 
claimant of a protected property interest, and 
whether the State's procedures comport with due 
process. U,S.C.A. Const.Amend. 14: 

[2] Constitutional Law C=275(3) 
92k275(3) Most Cited Cases 

[2] Labor Relations C=I268 
232Alcl268 Most Cited Cases 

Statutory scheme authorizing State to withhold 
payments . to contractor based on subcontractor's 
failure to comply with prevailing wage requirements 
in public ·works contract did not deprive 
subcontractor of procedural due · process, if 
California made ordinary judicial process available 
to subcontractor for resolving contractual dispute. 
U.S.C.A. Const.Arneild. 14; West's Ann.Cal.Labor 
·Code§§ 1731, 1732. 

[3] Constitutional Law €=275(3) 
92k275(3) Most Cited Cases 

[3) Labor Relations 8=1268 
232Akl268 Most Cited Cases 

California Labor Code, by allowing public works 
contractor· to assign to subcontractor right to bring 
claim to recover payments withheld based on 
subcontractor's violation of prevailing wage 
requirements, satisfles procedural due process, by 
providing a means by which subcontractor may 
bring claim for breach of contract to recover wages 
and penalties withheld. U.S.C.A. Const.Amend. 14; 
West's Ann.Cai.LaborCode §§ 1731,1732. 

[41 Constitutional Law C=275(3) 
92k275(3) Most Cited Cases 

[4] Labor Relations <8=1268 
232Akl268 Most Cited Cases 

Under · Labor Code sections that authorize 
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withholding of payments and penalties based on 
violation of prevailing wage requirements for public 
works contract, suit under Labor Code to recoup 
withheld amounts is adequate to satisfy due process, 
even though awarding body retains wages and 
penalties while suit is. pending. . U.S.C.A. 
Const.Amend. 14; West's Ann.Cai.Labor Code §§ 
1731, 1732. . 

[5] Labor Relations C=l268 
232Akl268 Most Cited Cases 

Provision of California Labor Code making suit on 
·public works contract against awarding body 
"exclusive remedy" of contr.actor or his assignees to 
recover wages and penalties withheld from contract 
payments for subcontractor's violation of prevailing 
wage reqUirements is not exclusive remedy for 
subcontractor who does not receive assignment 
U.S.C.A Const.Amend. 14; West's Ann.Cal.Labor 
Code§§ 1731, 1732. 

[6] Constitutional Ln.w €=48(1) 
92k48(l}Most Cited Cases 

Party challenging statutory 
bears . the burden· of · 
unconstitutionality. 

withholding scheme 
demonstrating its 

[7] Constitutional Law €=275(3) 
92k275(3) Most Cited Cases 

[7] Labor Relations €=1268 
232Akl268 Most Cited Cases 

Provisions of California Labor Code authorizing 
State to withhold payments to contractor based on 
subcontractor's failure to comply with prevailing 
wages requirements in public works contract, and 
allowing contractor in turn to withhold monies from 
subcontractor's ·payments, did not violate due 
process rights of subcontractor, given availability of 
assignment of contractor's right to suit against State 
to . resolve contractual dispute and apparent 
availability of standard breach of contract ·suit 
against contractor. U.S.C.A. · Const.Amend. 14; 
West's Ann.Cal.Labor Code §§ 1731, 1732. 

*~1447 Syllabus (FN*] 

FN* The syllabus constitutes no part of the 

opinion of the Court but ha.s been prepared 
by the Reporter of Decisions for the 
convenience of the render. See United 
States v. Detroit Timber & Lumber Co., 
200 U.S. 321, 337, 26 S.Cl 282. 50 L.Ed. 
499. 

The California Labor Code (Code) authorizes the 
State to order witbholding of payments due .a 

contractor on a public works project if a 
subcontractor on the project fails to comply with 
certain Code requirements; permits the contractor. 
in rum, to · withhold similar sums from the 
subcontractor; and permits the contractor, or his 
assignee, to sue the awarding body for alleged 

. breach of the contract in not making payment to 
recover the wages or penalties withheld. After 
petitioner State Division of Labor Standards 
Enforcement (DLSE) determined that respondent G 
& G Fire $prinklers, Inc. (G & G), as a 
subcontrlictor on three public works projects, had 
violated the Code, it issued notices directing the 
awarding bodies on those projects tn ·withhold from 
the contractors an amount equal to the wages and 
penalties forfeited due to G & G's violations. The 
awarding bodies withheld payment from the 

. contractors, wbo in tum withheld G & G's payment 
G & G filed a 42 U.S.C. § 1983 suit against DLSE 
and other state petitioners in the District Court, 
claiming that the issuance of the notices without a 
hearing deprived it of properry without due process 
in violation of the Fourteenth Amendment. The 
court granted G & G summary judgment, declared 
the relevant Code sections unconstitutional, and 
enjoined the State from enforcing the provisions . 
against G · & G. The Ninth Circuit afftrrned. This 
Court granted certiorari, vacated that judgment, and 
remanded for reconsideration in light of its decision 
in American Mfrs. Mw. Ins. Co. ''· Sullivan, 526 
U.S. 40, 119 S.Ct. 977, 143 L.Ed.2d 130, that the 
respondents there had no property interest in 
payment for disputed medical treatment pending 
review of the treatment's reasonableness and 
necessity, us a~thorized by state law. On remand, 
the Ninth Circuit reinstated its prior judgment and 
opinion, explaining that G & G's rights were 
violated not because it was deprived of immediate 
payment,. but because the ·state statutory scheme 
afforded no hearing at all. 

u1448 Held: Because state law affords G & G 
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sufficient opportunity to pursue its claim for 
payment under its contracts in state court, the 
statutory s.cheme does· not deprive it of due process. 
In each of this Court's *190 cases relied upon by the 
Ninth Circuit, the claimant was denied a right by 
virtue of which he was presently entitled .either .\O 
exercise ownership dominion· over real or personal 
properry, or to pursue a gainful occupation. See, 
e.g., United States v. James Daniel Good Real 
Property, 510 U.S. 43, 62. 114 S.Ct. 492, 126 
L.Ed.2d 490. Unlike those claimants, G & G has 
not been deprived of any present entitlement. It has 
been deprived of payment that it contends it is owed 
under· a contract, based on the State's determination 
that it failed to comply with the contract's terms. 
That property interest can be fully ·protected by an 
ordinary breach-of-contract suit. If California 
makes ordinary judicial process available to. G & G 

·.for resolving its contractual dispute, that process is 
due process. Here, the Code, by allowing a 
contractor to assign the right of suit, provides a 
means by which a subcontractor may bring a 
breach-of-contract suit to recover withheld 
payments. That damages may not be awarded until 
the suit's conclusion does not deprive G & G of its 
claim. Even if G & G could not obtain assignment, 
it appears that a breach-of- contract suit against the 
contractor remains available under state corrunon 
law, although final determination of the question 
rests in the hands of the California courts. Pp. 
1450-1452. 

204 F. 3d 941, reversed. 

REHNQUlST, C. J., delivered the opinion for a 
unanimous Court 

Thomas S. Kerrigan, Van Nuys, CA, for petitioners. 

Jeffrey A. Lamken, Wa.shingron. DC, for United 
States as amicus curiae, by special leave of the 
Court. 

Stephen A. Seidernan, Los Angeles, CA, for 
respondent. 

For U.S. Supreme Court Briefs See: 

200 I WL 43586 (Resp .Brief) 

2001 WL 137346 (Reply.Brief) 

2000 WL 1792987 (Pet.Brief) 

2000 WL 1803647 (Amicus.Brief)" 

2000 WL 1922620 (Amicus.Brief) 

·····-. 

For Transcript of Oral Argument See: 

2001 WL 209816 (U.S.Oral.Arg.) 

*191 Chief Justice REHNQUlST delivered the 
opinion of the Court. 

The California Ui.bor Code (Code or Labor Code) 
authorizes the State to order withholding of 
payments due a contractor on a public works project 
if a subcontractor on the project fails to comply 
with certain Code requirements. The ·code permits 
the contractor, in turn, to withhold similar sums 
from the subcontractor. Tbe Court of Appeals· for 
the Ninth Circuit held. that the relevant Code 
provisions violate the Due Process Clause pf the 
Fourteenth Amendment because the · statutory 
scheme does not afford the subcontractor a hearing 
before or after such action is taken. We granted · 
cei"tiorari, 531 U.S. 924, 121 S.Ct. 297, 148 
L.Ed.2d 239 (2000), and we reverse. 

Petitioners are the California Division of Labor 
Standards Enforcement (DLSE), the California 
Department· of Industrial Relations, and several 
state officials in. their official capacities. 
Respondent G & G Fire Sprinklers. Inc. (G & G), is 
a fire-protection company that installs fire sprinkler 
systems. G & G served as a subcontractor on 
several California public works projects. "Public 
works" include construction work done under 
contract and paid for· in whole or part. by public 
funds. Cal. Lab.Code Ann. § 1720 (West 
Supp.2001). The department; board, authority, 
officer, or agent awarding a contract for public 
work is called the "awarding body." § 1722 (West 
1989). The California Labor Code requires that 
contractors and subcontractors on such projectS pay 
their workers a prevailing wage that is determined 
by the State. §§ 1771, 1772, 1773 (West 1989 and 
Supp.200I). At the time relevant here;· if workers 
were not paid the prevailing wage, the contractor 
was required '"'"1449 to pay each worker the 
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difference between the prevailing wage and the 
wages paid, in addition tci forfeiting a penalty to the 
State. § 1775 *192 (West Supp.200!). [FNl] The 
awarding body was required to include a clause m 
the contract so stipulating. Ibid.. · 

FN 1. The Code also imposes restri~tions 
on recordkeeping and working hours, and 
at the time relevant here, the contractor 
was similarly penalized if the contractor or 
subcontractor failed to comply with them. 

· Cal. Lab.Code Ann. §§ 1776(a), (b), (g) 
(West Supp.2001), 1813 . (West 1989). 
The awarding body was required to 
include a clause in the contract so 
stipulating. §§ 1776(h), 1813. 
Sections 1775, 1776, and 1813 were 
subsequently amended to provide that both 
contractors and subcontractors may be 
penalized f()r failure to comply with the 
Labor Code. §§ 1775(a), 1776(g), 1813 
(West Supp.2001). Amendments to § 
1775 also state that either the contractor or 
the subcontractor may pay workers the 
difference between the prevailing wage 
and wages paid. § 1775(a). 

The Labor Code provides that "[b]efore making 
payments to the contractor of money due under a 
contract for public work, the awarding body shall 
withhold and retain· therefrom all wages and 
penalties which have been forfeited pursuant to any 
stipulation· in a. contract for public work, and the 
terms of this chapter." § 1727. If money is 
withheld from a contractor because of a 
subcontractor's failure to comply with the Code's 
provisions, "[i]t shall be lawful for [the] contractor 
to withhold from- (the] subcontractor under him 
sufficient sums to cover any penalties withheld." § 
1729 (West 1989). [FN2] 

FN2. Amendments to the Labor Code 
effective July l, 2001, impose additional 
requirements on contractors. See § 
1727(b) (West Supp.200l) (contractor 
shall withhold money from subcontractor 
at . request of Labor Commissioner in 
certain circumstances); § 1775(b)(3) 

(contractor shall take corrective action to 
halt subcontractor's failure to pay 
prevailing wages if aware of the failure or 
be.subject to penalties). 

The Labor Code permits the contractor, or his 
assignee, to bring suit against the. awarding body 
"on the contract for alleged breach thereof in not 
making ... payment" to recover the wages or 
penalties withheld.§§ 1731, 1732 (West Supp.2001) 
. The suit must be brought within 90 days of 
completion of the contract and acceptance of the 
job. § 1730. Such a suit "is the exclusive remedy of 
the contractor *193 or his or her assignees." § 1732. 
The awarding body retains the wages and penalties 
"pending the outcome o~ the suit." § 1731. [FN3] 

FN3. Sectious 1730-1733 of the Code have · 
been repealed, effective July 1, 2001. 
Section 1742 has replaced tbem. It 
provides that "[a]n affected contractor or 
subcontractor may obtain review of a civil 
wage and penalry assessment [under the 
Code] by transmitting a written request to 
the office of the Labor Commissioner." § 
1742(a). The contractor or subcontractor 
is then entitled to a hearing before the 
Director of Industrial Relations, who shall 
appoint an impartial hearing officer. 
Within 45 days of the hearing, the director 
shall issue a written decision affirming, 
modifying, or dismissing the assessment. 
A contractor or subcontractor may obtain 
review of the director's decision by filing a 
petition for a writ of the mandate in state 
superior court. §§ 1742(b), (c). These 
provisions are not yet in effect and these 
procedures were tlot available to 
respondent at the tirne of the withholding 
of payments at issue here. 

In 1995, DLSE determined that G & G, as a 
subcontractor on three public works projects, had' 
violated the Labor Code by failing to pay the 
prevailing wnge and failing to keep nndlor fu.rnish 
payroll records upon request. DLSE issued notices 
·to the awarding bodies on those projects, directing 
them to withhold from the contractors an amount 
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equal to the wages and penalties forfeited due m G. 
& G's violations. The awarding bodies withheld 
payment from the contractors, who in tum withheld 
payment from G & G. The total withheld, according 
to respondent, exceeded $135,000. App. 68. 

G & G sued petitioners in the District Court for the 
Central District of California. G & G sought 
declaratory and injunctive relief pursuant to Rev. 
Stat. § 1979, 42 U.S.C. § 1983, claiining that the 
issuance of withholding notices without a hearing 
**1450 constituted a deprivation of property 
without due process of law in violation of the 
Fourteenth Amendment. The District Court granted 
respondent's motion ·for summary judgment, 
declared §§ 1727, 1730-1733, 1775, 1776(g), and 
1813 of the Labor Code unconstitutional, and 
enjoined the State from enforcing these provisions 
*194 against respondenl App. to Pet. for Cert. 
A85-A87. Petitioners appealed. 

A divided panel of the Court of Appeals for the 
Ninth Circuit affirmed. G & G Fire Sprinklers, 
Inc. v. Bradshaw, 156 F.3d 893, 898 (1998) 
(Bradshaw I). The court concluded that G & G 
'_'has a property interest in being paid in full for the 
construction work it has completed," id., at 901, and 
found that G & G was deprived of that interest "as a 
result of the state's action," id., at 903. It decided 
that because subcontractors were "afforded neither 
a pre- nor post-deprivation hearing when payments 
[were] withheld," the statutory scheme violated the 
Due Process Clause of the Fourteenth Amendment 
Id., at 904. 

Following Bradshaw l, we decided Am~rican Mfrs. 
Mu.t. [/IS. Co. v_ Sullivan, 526 U.S. 40, 119 S.Ct. 
977, !43 L.Ed.2d 130 ( 1999), where respondents 
also alleged a deprivation of property without due 
process of Ia w, in violation of the Fourteenth 
Amendment. Sullivan involved a challenge to a 
pri vale insurer's decision to withhold payment for 
disputed medical treatment pending review of its 
reasonableness and necessity. as authorized by state 
law. We held that the insurer's action was not 
"fairly attributable to the State," and that 
respondents therefore failed to satisfy a critical 
element of their § 1983 claim. !d., at 58, 119 S.Ct. 
977. We also decided that because state law 
entitled respondents to reasonable and necessary 
medical treatment, respondents had no property 

interest in payment for medical treatment not yet 
deemed to meet those criteria. /d., ·at 61, 119 S.Ct. 
977. We granted certiorari in Bradshaw I, vacated 
the judgment of the Court of Appeals, and 
remanded for reconsideration in light of Sullivan: 
Bradshaw v. G & G Fire Sprinklers, lnc., 526 U.S. 
1061, 119 S.Ct. 1450, 143 L.Ed.2d 538 (1999). 

On remand, the Court of Appeals reinstated its 
prior judgment ·and opinion, again by a divided 
vote. The court held that the withholding of 
payments was state action because it was 
"specifically directed by State officials ... [and] .the 
withholding party has no discretion." *195G & G 
Fire Sprinklers, Inc. v. Bradshaw, 204 F.3d 941, 
944 (C.A.9 2000). In its view, its prior opinion was 
consistent with Sullivan because. it "specifically 
held that G & G did not have a right to payment of 
the disputed funds pending the outcome of whatever 
kind of hearing would he afforded," and "explicitly 
authorized the withholding of payments pending the 
hearing." 204 F.3d, at 943. The court explained 
that G & G's rights were· violated not' because it was 
deprived of immediate payment, but "because the 
California statutory scheme afforded no hearing at 
all when state officials directed that payments be 
withheld." /d., at 943-944. 

[1] Where a state law such as this is challenged on 
due process grounds, we inquire whether the State 
has deprived the claimant of a protected property 
interest, and whether the State's procedures comport 
with due process. Sullivall, supra, ar 59, I.l9 S.Ct. 
977. We assume, without deciding, that the 
withholding of money due respondent under its 
contracts occurred under color of state Jaw, and 
that, as the Court of Appeals concluded: respondent 
has a property interest of the kind we considered in 
Logan v. Zimmerman Brush Co., 455 U.S. 422, 102 
S Ct. 1148, 71 L.Ed.2d 265 (1982), in its claim for 
payment under its contracts. 204 FJd, at 943-944. 
Because we believe that California law affords 
respondent sufficient opportunity to pursue that 
claim in state court, we conclude that .the California 
statutory scheme does not deprive G & G of its 
claim for payment without due process of law. See 
Logan, supra, at 433, 102 S.CL 1148 ("[T]he Due 
Process Clause grants the aggrieved party the 
opportunity to present his case and have its merits 
fairly judged"). 
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**1451 The Court of Appeals relied upon several 
of our cases dealing with claims of deprivation of a 
property interest without due process to hold that G 
& 0 was entitled to a reasonably prompt hearing 
when payments were withheld. Bradshaw !, supra, 
at 903-904 (citing United States v. James Daniel 
Good Real Propeny, 510 ·u.s. 43, 114 S.Ct. 492, · 
126 L.Ed.2d 490 (1993); FDIC v. Mallen, 486 U.S. 
230, 108 S.Ct. 1780, 100 L.Ed.2d 265 (1988); *196 
Ba•ry v. Barchi, 443 U.S. 55, 99 S.Ct. 2642, 61 
L.Ed.2d 365 1979)). In Good, we held that the 
Government must afford the owner of a house 
subject to forfeiture as property used to commit or 
to facilitate commission of a federal drug offense 
notice and a hearing before seizing the property. 
510 U.S., at 62, 114 S.Ct. 492. In Barchi, we held 
that a racetrack trainer suspended for 15 days on 
suspicion of horse drugging was entitled to a 
prompt postdeprivation administrative or judicial 
hearing. 443 U.S., at 63-64, 99 S.Ct. 2642. And in 
Mallen, we held thatthe president of a Federal 
Deposit Insurance Corporation (FDIC) insured bank 
suspended from office by the FDIC was accorded 
due pr.acess by ·a notice and hearing procedure 
which woLrld render a decision within 90 days of the 
suspension. 486 U.S., at 241-243, 108 S.Ct. 1780. 
See also Sniadach v. Family Finance Corp. of Bay 
View, 395 U.S. 337, 89 S.Ct. 1820, 23 L.Ed.2d 349 
(1969) (holding that due process requires notice and 
a bearing before wages may be garnished), 

[2] In each of these cases, the claimant was denied 
a right by virtue of which he was presently entitled 
either to exercise ownership dominion over real or 
personal property, or to pursue a gainful 
occupation. Unlike those claimants, respondent has 
not been denied any present entitlement. G & G has 
been deprived of payment that it contends it is owed 
under a contract, based on the State's determination 
that G & 0 failed to comply with the contract's 
terms. G & G bas only a claim that it did comply 
with those terms and therefore that it is entitled to 
be paid in full. Though we assume for purposes of 
decision here that G & G has· a property interest in 
its claim for payment, see supra, at 1450, it is an 
interest, unlike the interests discussed above, that 
can be fully protected by an ordinary 
breach-of-contract suit. 

In Caje1eria & Restaurar!l Workers v. McElroy, 
367 U.S. 886. 895, 81 S.Ct. 1743, 6 L.Ed.2d 1230 

(1961) (citations omitted), we said: 
"Tlie very nature of due process negates any 
concept of inflexible procedures universally 
applicable to every imaginable situation. " '[D]ue 
process," unlike some . legal rules, is . not a 
technical conception with a fixed *197 content 
unrelated to time, place and circumstances.' It is 
'compounded of .history, reason. the past course 
of decisions ... .' " 

We bold that if California makes ordinary judicial 
process available to respondent for resolving its 
contractual dispute, that process is due process. 

[3] The California Labor Code provides that "the 
contractor . or his or her assignee" may sue the 
awarding body "on the contract for alleged breach 
thereof' for "the recovery of wages or penalties." §§ 
1731, 1732 (West Supp.2001). There is no basis 
here to conclude that the contractor would refuse to 
assign the right of suit to its subcontractor. In fact, 
respondent stated at oral argument that it has sued 
awarding bodies in state superior court pursuant to § 
§ 1731-1733 of the Labor Code to recover 
payments ?<ithheld on previous projects where it 
served as a subcontractor. See Tr. of Oral Arg. 27, 
40-41,.49-50. Presumably, respondent brought suit 
as an assignee of the contractors on those projects, 
as the Code requires. § 1732 (West Supp.2001). 
Thus, the Labor Code, by allowing assignment, 
provides a means by which a subcontractor may 
bring a claim for breach of contract to recover 
wages and penalties withheld. 

[ 4] Respondent complains that a suit under the 
Labor Code is inadequate because the awarding 
body retains the wages and penalties "pending the 
outcome of the; **1452 suit," § 1731, which may 
last several years. Tr. of Oral Arg. 51. A lawsuit of 
that duration, while undoubtedly something of a 
hardship, cannot be said to deprive respondent of its 
claim for payment under the conlract. Lawsuits are 
not known for expeditiously resolving claims, and 
the standard practice· in breach-of-contract suits is 
to award damages, if appropriate, only at the 
conclusion of the case. 

[5] Even if respondent could not obtain assignment 
of the right to sue the awarding body under the 
contract, it appears that a suit for breach of contract 
against the contractor remains available under 
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California common law. See l "198 B. Witkin, 
Summary of California Law §§ 791, 797 (9th 
ed.1987) (defining breach as the "unjustified or 
unexcused .. . failure to perform a contract" and 
describing the remedies available under state law). 
To be sure, § 1732 of the Labor Code provides that 
suit on the contract against the awarding body is the 
"exclusive remedy of the contractor or his or her 
assignees" with respect· to recovery of withheld 
wages and penalties. § 1732 (West Supp.2001). 
But the remedy is exclusive only with respect to the 
contractor and his assignees, arid thus by its terms 
not the exclusive remedy for a subcontractOr who 
does not receive assignm,nl See, e.g., J & K 
Painting Co., Inc. v. Bradshaw,. 45 Cal.App.4th 
1394, 1402, 53 Ca!.Rptr.2d 496, 501 (1996) 
(allowing subcontractor to challenge Labor 
Commissioner's action by petition for a writ of the 
mandate). 

[6][7] In J & K Painting, the California Court of 
Appeal rejected the argument that § 1732 requires a 
subcontractor to obtain an assignment and that 
failure to do so is ".fatal to any other anempt to 

secure relief." ld., at 1401. n. 7, 53 Cal.Rptr.2d, at 
501, n. 7. The . Labor Code does not expressly 
impose such a requirement, and that court declined 
to infer an intent to "create remedial exclusivity" in 
this . context. Ibid. It thus appears that 
subcontractors like respondent may pursue their 
claims for payment . by bringing a standard 
breach-of-contract suit against the contractor under 
California law. Our view is necessarily tentative,· 
since the final determination of the question resis in 
the hands of the California courts, but respondent 
has not convinced us that this avenue of relief is 
closed to it See id., at 1401, and n. 4, 53 
Cai.Rptr.2d, at 500, and n. 4 (noting that the 
contracmr might assert a variety of defenses to the 
subcontractor's suit for breach of contract without 
evaluating their soundness). As the party 
challenging the statutory withholding scheme, 
respondent bears the burden of demonstrating its 
llnconstitutionality. Cf. INS v. Chadha, 462 U.S. 
919, 944, 103 S.Ct. 2764, 77 L.Ed.2d 317 (1983) 
(statutes presumed constitutional). We "'199 
therefore conclude that the relevant provisions of 
the California Labor Code do not deprive 
respondent of property without due process of law. 
Accordingly. the judgment of the Col!rl of Appealt; 
is reversed. 

Ir is so ordered. 

121 S.Ct. 1446, 532 U.S. 189, 149 L.Ed.2d 391. 
143 Lab.Cas. P 59,189, 6 Wage & Hour Cas.2d 
(BNA) 1537, 1 Cal. Daily Op. Serv. 3004, 2001 
Daily JpuiT)al p.A_.R.)7Ql, 14 .Fla. ,L. Weekly f.ed. 
s 167 
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LUSAilDI C()NST. CO. v .. AusRY 837 

Clto "'4 Coi.Rptr.2d 837 (c..!. 1992) 

active servi~e, th~se pro.visio!lS .ye ii;Ivalid 
as violative of the equal,-pro~ection clause 
of the Fourteenth Amendme~t '6£ the linit-
ed Stat~s c;nstitution. : . . . . 

"'Wllere a statute is defectiv~ because 
of underinclusion .. ; there exist two-renie- · 
d,ial. alternatives: a court may either de

-c:lare [the statute],a nu)lity.,and order that 
its. benefita .riot extend to );he _cla.Sq. th>J.~ the 
legislature. intended to. benefit,. odt may 
extend the cov~~a-ge of the .8tau';te-to -~
clude .. tho'se ~iio are 'aggrieved by the~~x
clusion.' " (Califano v. 'fVestcott (1979) 
443 u;s::-76, "89, 99 s.ct. '2655'," 2663; 61 
L.Ed.2d S82 quoting cone. opn. of Harlan, 
J:, in Welsh v .. · Uniteil States •-(l:970) 398 
U.S .. 333, 361, 9\) S.Ct. 1792, 1807; 26 
L.Ed.2d .308.): Being .. guided by the intent 
of the Legislature to aid. veterans,. and. the 
airee~ent, of, the partie~ that exteu'si~~- of 
benefits i~; the. appropriate ,r.emedy, -~~ •. di
rect that t!i'~. s~cond remediii:i 'aiternati;e 'be 
enib_rac_ ed .... · ·... · .. ·· ·· ·· ,, '"· 

. ., - ' . " ~ ,_: 
. We affirm the judgment of Jhe .. Court of 

Appeal and-remand to·thg(Cavrt of Appeal 
with directions·. to remand ·the.cauae,to the 
superior court for further proceedll;tgs· not 
inconsistent . with this opinion, 

LUCAS; C,J.; and P ANELLI, · · · 
KENNARD, ARABIAN, BAXTER -and 
GEORGE, JJ., .. concur.·.· •. , 

. 1 Cai.4th 976 
...l!t76LUSARDI CONSTRUCTION 

COMPANY,. Plaintiff .and • 
Respondent, .· .. .-;, 

v. 
Lloyd w. AUBRY; Jr., as Labor Com-· 

missioner, etc., et: al., Defendants 
.-. .., -and --').pp_eliants. . . 

No. ·SOU121. 

Supreme Cbu:r.t of California,· 
· In Bank. 

.F.eb. "24, 1992. 

Contractor filed action for declaratory 
and injunctive relief against the enforce-

• Wlltiiiiil!IIE &a#i&W& 

ment of prevailmg lj'age laws _,on a hospital 
construction: project.. The S11perior.Court, 
San Diego County, No. 579903, :\~ineent P. 
DiFigiia, J., ent~red summary judgme11t for 
contractor and enjoined Division of Labor 
Standards Enforcement from· attempting to 

. enforce imivailing wage law provisions as 
·to hbspital project. The Caiirt· Of Appeal, 
259 Ca!.Rptr. 250, affumed. The S~'preme 
Court granted·· review,. 265,-Cal.Rptr .. --111, 

-sup(Orseding ,the 9pinion of. th~. ,Court of 
Appeal; and;.in an opinion by j{ennard; J., 
held that:· (1) statutory· obligation to.· pay 

·prevailing; wage, law ·On . ;!JUbJic. Works 
project had l!-D ffidependent statutory basis; 

· (2)" Director -.of -'Department -of Industrial 
Relations was . stat:Utonly. ·:authorized to 
make . adffiiniBtrative . cjeterrnination that 
contract for tlie . coristru'ction of a public 
imptov~~~nt ~as: . one for puiili~'-. W.~rks 

. within meaning _of prevailing wage,l~w; (3) 
doctrine of equitable estoppel diiJ not pre
vent Directo-r from proceeding ·against con
tractor 'absent" privity or identity ofmt~rest 
betwe~~ Directoi ~nd lo;;,l ho~pit:i:fdfstnct 
mvol~ed i~ proJect; but {4) eqUitable c~n
siderF-tions. PJ:'ecl]!ded imposition of statu
tory .penalties against public wo .. k contrac
tor for failing to pay . prevailing ·wage 
where, c_onti-act.<>r acted in go~~ fait~; . 

Judgment of Court of App~al reversed. 
. . 

Fanelli,. J ., filed c,oncu.p:ing and dis
senting !)pinion, m .which Ba,xte~,J.,;ioitied. 

Arabian and Baxter, Ji., -~ach fiieii 'coil~ 
curririg and' clis.s~nting oplnimis. . ' _ .. ,,, . 

··-·· ... ·· 
1. Labor Relations <':=>1268 . . . 

· Overall purpose ·of the, pr~v'aillng 'viage 
iaw for construction projects fm~~~ed in 
whole' or' in_ part b{. public .fimds; is to 
prbteGt and b~nefi~. ~mploye~{ oil pi.iblic 
workS projects. ·_West's. Ann:Ca!.Labor 
code §§ 17~0-1ss1; ·. · · 

2. Labor ·.~ela"tions ~1268 
' . .. ~ l . '. . . '. ·.. • . . . 

. . The obligation of· a. contractor on a 
public ~~rk~ project to pay the· prevailing 
wage .flows from the statUtOry duty to pay 

I 
l 
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. the· prevailing wage· imposed OD the' con- order that· ·payments ·be. made. . West's 
tractor independent of any contractual re- Arili'.Cai.Uiior c6ae § 177 5. 
quiretrtent. . W~st's Ann:Cai.Labor ·Code . ' ' s!:e'·publication Word~ ana Phrases 
§§ 17. 73.2; l775,.·.1776(g),·'l777, 1777.5. · for other judicial constructions and 

definitions. 
3. stahit~s Pt84 

.ni~ object a ~tatUte seeks .to ac(lieve is 
_of prini.l;ltj;.i~por:t;ance in statutory inter
. pr~t:ition. 

. \.'' 
-_, . 

4. Labor Relations <::=>1268· • 
· The· prevailing wage law. 'applied to 

public-works construction p~ojects, regard· 
less of. wheth~r the contractor and public 
entity iDcluded in the contract:Janguage 
which required compliance With the prevail
in!(wage law .. · West's· Ann.Cai.Labor Code 
.§§ 1773.2,"1775, 1776(g), 1777, 1777.5 .. 
. . . . : ' : .. ·:- -··.. ' . - -.~. ' 
5: Labor Relations G:ot268 · .. 

miector' oi the 'n~pa.rtinent of 'Iiiaiill-
•. •. ·•.• • . . I. . •,. ,· .... 

trial.Relations has the authority to. deter-
niirie tiiat ~ cohstruction project .is ::': ''Public 
work". :withih the· meaning· o'f: the Labor 
Code. and· thus subject tO tlie. statutory re
quirement ·that pre;j.aiifug' wiges be paid. 
Wesfs Ann.Cal:Labor Code§§· 50.5, 51, ·54, 
55, 59 ... ·. : ' - . . . . : . . : . . ~. ' :' . 
' ·· · srie publication Words and PhraSe<·· 
· ·: . .for other- juaicial· ·constructions and 

. ·· defir!itions. . . , ,·. 

6. Aiiministrative Law ·.and Procedure 

' ... =388 . ' 
Labor Relations. <S=513 

< ... i?k~cto:r··af the :bepartiDent"of Indus
trial·>Relatioi:is': has plenn.rY authority .-to 
promulgate. rules to enforce the Labor 
C~di;. 'Wes~~ Arin. Cai.Labor Qode §§ !j0.5, 
51, 54, 55, 59.. ., .. ,. :. 

7. Administrative Law · and Procedure 
=442 

· ... ;.--' , .. -

.8 .. Constitutional Law. =251.6 · 
k 'person against whom crirrikal ·or 

civil c(larges· may be filed has no procedur, 
a\" due proc"e~s right to notice and a ·hearing 
unbl and· unless' ·an ·exectitive··branch actu
ally "files· f9rmal civil or criminal charges. 

·.U;S.C.A/Const,Amends; 5;·14.·. ·: · · · · 
. . . . . -' . 

9. Administr:ative Law and . Procedure 
. €:>453, .470 

· . Constitutional La~ ¢=>27 ii(3) 

Labor Relations. Pl268 
;; · Determination by' Dir~ctor ·of Depart-

. ment• ~f ·Industrial. RelatiollB ·that 'h6.irpital 
constrUction ... project· was l\ ·piiblii: work'to 
~hiclip~evai\4lg wage !1..w app)ied, did not 
implicat'e any procedliral due pr~eess lights 
of contractor, who had no right to notice 
and ·heiu-ing 'unless and uiltil the dire~tor. 
officially brought court:.actian·. to recover 
amounts·· diJ.e .uri(ie.r. prevailing wage law. 
'West's' "Knn.Cal.Labor. ·Code § 1775; 
U.S.C.L Const..A.meri.d.S. 5, ·14. · 

10. Constitutional Law. <3=>275(3) -
·Labor Relations .. =l268 

Contractor failed: to sliow that any ap
plication of prevailing wa,ge laws against it 
requiring payirt;lqlj>i high~r wages to its 
.employees on hospital cons'trllction· projed 
. or subjectiilg it to p"e·nalties for .. failing to 
comply with pre~ailing -\vage laws. amount
ed. to "retroactive e:iiforcement'' in· violation 
of s;;are·:arid · federal' due. process .. guaran
tees, as' contractOr'.!;"' ooligati<iri'to pay: pre
vailing wa,ges on·.piJ.lilic work was statutory 
in- nature. ·west's · Ann.Cal.Labor Code 
§ ,1775; U.?.p.A.,..· Const.Amends. 5, 14. . -· ' .·· ·-··· .. ' ' . . . ·-· ,. . -

Constitution;.! Law ~275(3) 
··.-·Lab~~ .R.~i:ihtH1s ¢=>598 . . . _,:. 
,,. <.D~tefininfl-~ah by n:ie,toi ·a~· p'~p~rt
inen.t o1 )ndusi:i-iaf R'eliitimi..s th!!t !'- pi!Jject 
w;U; a public work was not' an.·~ adjudica
tion" re~ulting in' li. deprivation. requi±ing 
pr~cedural due process;· director v;.;u; au
thorized only ,to .bring charges in court 
against contracto~ for failing to pay' "pre
vailing wage:but:the'court had'<~ole power 
todetennine whether'.contractdr wiudiaole 
for any undeipayroent and· to malte biriding 

· ll. •Estoppel P62.2C2) ·· .,, . ·. •· ·> 
Equitable• estoppel· could ·not be used to 

bar the Director. of· the .Department of In
dustrial Relations from determining that a 
hospitai' consttuctio~- ·pr.oject waS a public 
work, as there was no ·privity or identity of 
interest between the locil public· hospital 
district, which· had represented project not 
to ·be a publk work, and the Director of the 
Department of Industrial· Relations. 

;;;;;, 

·:,:-

·'l,.· 
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.. 2. Estoppel ¢;"52.15 . 
'rn :order f~r equitabie estoppel .to ap

ply,. the.' party to be estopped must have 
been aware of. the facts, that party•· must 
either intend that. its act -or omission. be 
·acted upon or must so act that: the·party 
asserting estoppel. has .a .right to belie"e it 
was .intended, 'the·-party asserting estoppel 
must be ti.nnware of the·true facts, and. the 
·party asserting estOppel.must .rely on the . 
·other party's conduct .. to· its detrimept .. :·. 

• I: ',• '("1•. . . 

13. Estoppel' ¢=>62.1 
· Evem ·-~he~ all elements of equitable 

es~pp~l.~e pres~tit, ~stoppe_l wiJI. n~t be 
~ppiied against tlie go~ernrnent if to ·d? so 
would 'nullify . a :strong.: rtl]e . of .Jlolicy 
;;,do'pted for the benetif of public: . •: · · 

14. Administrative Law and Procedure 
:.··' .. ~496''. 

. The nets of[!~e puilllc ~ge~cy:~'ill hm'd 
a~other p:ublic agency .. only,_when there is 
priVity or an:,i~e.ntity,of interests between 
the agencies ... ,. .•' .. . .. •. , ... 

15. Labo;. Relat'ion.~·-·~1541 · 

A. Eqitit:a_ble _conside.ration·s _Jirecl~d~d im
wosition· of statutory jlerialties il.gamst a 

public worklj contractor for failing. to pay 
prevailing w~ge where tile contractor acted 
iil good "faith' in entering' into contract 'oil 
'the'bilsis of pulllic n~spital dis'trict's repreo
sentations, asaertedli on the advice· of its 
attorneys, that the project was not subject 
to tlie prevailiiig wage law;·'thus contrac
tor's exposute.to liability wns limited i:6 the 
amount· of underjJayment:S. West's 
Ann.Cal.Labor Code §§ I720{a), 1773.2, 
'1775', 

16. Forfeitures =9 
· Pe;,_alties ~n ' ' 
. . When ·; party ilicurs 'a loss in the na: 
~e. of a .i~rfei~e or' perialty, but makes 
fiill c6miu~~sation i.o .the miured party, he 
or. she may 'be relieved from' forfeiture or 
penalty !!Xcept when ther~ has been . a 
~ssly negligent, Wlllrul 0r fraudulent 
breach of duty. West's Ann,Cal.Civ.Code 
§ 3275. 

17. Constitutional Law <~:=:>69 

Court would- not issue advisory_ opinion 
on. constitutionality of prevailing wage ·law 

penalty .. prov.ision . 
Code § 17J6{f). 

West's Ann.Cai.Labor 

.Jis1H. Thomas' C~dell Jr.; Dept. oflndus. 
Relations Chief Counsel, D .l.R., San Fran
cisco, for' defe~dants and appellants. · 

.. John w: Prager Jr., Santa Ana, for plain-
tiff ahd respondent. . . . . . '. 

KENNARD, Justice.· 

. Thipr~v-~iling wage i~,;., gov~rns wage~ 
'alid · ~ther conditions: of ·employment on 
public works, which·tnclude "[c)onstruction, 
alteration, demolition· or repair work done 
·under contract and JJaid' for in whole or in 
part out 'of :public funos: ... " {Lab.Code, 
§ .1 720, subd. (a); all, further unlabeled 
statutory . veferences ·:are to ·the· Labor 
·code.). . "P.uhlic works"·. contracts awarded 
to private contractors must include stipuJa
_tions requiJ::ing the contrn_ctor¥ and subcon
tractOrs to pay their. employees no less 
than the appiicable prevailing wage rates, 
a,;; determined· by. the Director <?f the. Dec 
partment of Industrial Relations (the Di-
r~ctorl: (§§ 1773.2, 1775.) . . . 

This case involves· an $18 mlllio'n expan-
. sian of a ·public,:. hospital. To ke.ep the 

construction costs· as .low as possible, the 
public entity. entered into a written agree
ment with a. third party corporation, which 
appointed the ·public__]_].82entity as its ·agent 
for all purp.oses on the construction project. 
The public' entity, purportedly acting . as 
agent for the third party corporation, then 
hired a private contractor to construct the 
project, without· entermg into the statutori
ly required- stipulations that the contractor 
pay its employees the prevailing wage 
rates .. 

The .Director· sought: to require the con
tractor to pay its employees prevailing 
wages; the contractor then brought this 
action challenging enforcement of the. Jaw 
against it. The trial: court granted inju.nc
tive ~nd declaratory relief, and the Court of 
Appeal affirmed, conciu.ding on constitu
tional and, eouitable grounds that the Di
rector could· not enforce the· prevailing 
wage law against the contractor. . 

This case involves the following issues: 
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First, does the prevailing wage law apply 

only when the contractor agrees to comply 
with it as part of the contract, or does the 
obligation to pay prevailing wages have an 
independent statutory basis 1 . · 

. . . . . . . . 

Second, is the Director· statutorily autho
rized to make the .administrative determina
tion that a con:traCt for the c~ns~cti~~ of 
a public improvement 'is one for a' public 
work? If so, does the ·making. of .such a 
determination cons.titute an adjudication, ·SO 

that procedlirnl due process protection's. are 
requiriid? . . ' . ' 

· Thlrd, does th~ do~ trine of eq~itable es
toppel preclude any dete'nnu;~tion. that in 
this case the contractor ·is bo~nd by the 

.. prevailing \\:age law?. · · · · 

·Fourth; is a civil periali;y' soug)lt .. to · .. be 
imposed on the contractor by the state :in-
valid? .:·· 

·We hOld that th·e: statUtory obligation· to 
pay th'e. prevailing wage does not depend 
on the· ·contractor's ·assent;· tliat the Di
rector maj• validly. ·and · coristitutionally de
termine that a given project· is for' a public 
work, and that the doctru;e of. equitalile 
estoppel does· not pi-even(·the.· Director 
from :proceeding against the·. contractor. 
We emphasize, however, that the. contrac
tor. inay be .entitled tO indewnjty. from·.'the 
public entity if.it reasonably relied "On the 
public entity's 'rep.resentations that the 
projec~ was not subject· to. the· .prevailing 
wage law, and' that. when, as here, a con
tractor does. rely .ill good .faith··on· such 
representations, equity .prolu'bitS the impo
sition .. of statutory. penalties· against the. 
contractor for failing· to pay the·.prevailing 
w~ge. .. 

We conclude that the judgment of the 
Court of: Appeal should be reversed, · · 

...J.is3FACTS 

The parties stipulated ·t;Q "'these factS: 
Tri-City Hospital District (the DiStrict). is a 
public. hospital district and an independent 
poiitical subdivision of the State of Califor
nia. In 1983, the District wanted' to expand 
itS h'ospital facilities. On Jun~ 28, i9B3, 
the District entered· into a Written agree
ment with · Imperial · Municipal Services 
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Group, In·c. (Imperial), a pri\·ate corpora~ 
tion, Jar. the· construction ·.o'f new facilities 
at . Tri~ity Hospital (the ~xpansion 
Project). · The contract with Imperial speci
fied. that the· sole role of Imperial.was that 
of the•.'aeller of the· property, and that the 
District was appointed as Imperial~s :.~agent 
and .. attorney-in-fact for all purposes re
·s]iecting construction of the ·Expansion 
Project; including,· without. limitation, the 
engagement' of contractors ...•. ·and the 
management and supervision of the con
struction of th~ ·Expansion P~oject." · The 
contract further proVided tha't "Purchaser 
[the District], as agent, shall cinise ciiritrac
tors 'und~r such contractS' to .. -::·: pay pre
V:ailing ~ages w ac~~~dance With the Cali
fornia Labilr Code· .. /." · · · · ' · ·. 

Although Lusardi Constrncti~ri·C<inipany 
(Lusardi) had served as a contractor on· 
'many "public works;· 'it made a buSiness 
deciSion· not to.' perform·· any. public works 
contracts after 1980. · During· its negotia
tions with the District; ·Lusardi 'told the 
Distnet that it did not enter into c6ntracts 
for the constructio;. of :IJUblic works·. The 
Disl:tict represen~d U .L;;sa,t.di. that: .(1) 
the Ekpansion Project was a pri~a't€ :Work 
and not 'a· public' .wor\r under tlie' prevailing 
\Vage .law,;.and· therefore the. payment of 
prevailirig .wa.ges'.' and keeping of 'payroll 
reco~ds was n:ot reqUired; (2) the District 
had receivect · iegal opiniorui : determining 
that the fupl).ns(on Prqje.ctwas not a public 
work; .. and· (Sl. Lusardi 'should c~mpute its 
consti-uctiori . costs' on' the bash that the 
pr~ject was 'not a public woric. Lu~a':di 
relied ori. the District's representations ·in 
calculating its construction' costs. 

With the District p~ortedly. ·acting iii. 
IJI)perial's "agent," Impe.riaJ· and ~usardi 
th~n 'imtered into a' 'contract for' the con
struction'· or the Expansion. Project. . Lu~ar
di agreed to. 'construct a "four~phase/' 108,-
000-square:.foot addition to Ti-i-City Hospi
tal at a maximum· cost of $18,350,000. The 
contract )letweeil 'Imperial and··Lusardi did 
not' 'refer to·'prevaililig wages. · · · · 

In July 1983, Lusardi began work ori the 
project. Lusardi !1-nd its sti.bconti-actors did 
not pay the prevailing wage, and· did not 
comply with prevailing wage law require-

I 

I 
'·' 
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: & ments gove~iiig the hiring of. ~pprimtices ject ~o back-wage paymentS, ci~il.penalties, 
W and the mamtenance· of ·certif1ed payroll pubbc :w-.ork debarment, and CIVIl and ad-

. records:- Alter two and one:-halfyears, Lu- ruinlstra.'tive litigation. 

. sard.i h'ad completed 'sigiiificant portions of 
·the ·project. · · · ' · "~ '· · · -' · · · ' 

~~-, .. 
~- . . 
~-

(' 
·-~ 

., In: JarluB.ry '1986,· the 'DiJ:ector informed 
the .District in writing of 'his tentative de
termliui.tion that the Expansi6n Project was 
a, pii~lic ·v,o;k, I~ji~4M~y, _the _Division of 
Labor Standards Enforcement (the DLSE), 
a part i:if'the Departriient of In~ustria(Re
lations (the Department), requested Lusar
di. to 'sulii:n.it payroll 'recordir, and wat'hed 
that failure· to comply would subject Lusar
di to stati.to.:Y: peiiilitiek. · In' Augu.<it; the 
'Depl¢ment's Director notified LU:Sar'di and 
the DiStrict that lie. had made a"final deter
ID:inatiiin'tfiiJ.fth~ .ExPansion· Project• was 'a 
-public''Work.. 'ID.' September;· the Division'of 
:Apprenticeship Standards (the DA$), 'arioth'
·er arrti' of' the Department, requested. eVi
dence of compliance Witli the statUtory ap

. prenticeship requirements frorri L~sarc\i. 
. · Wb'e~: L~ard.i did· not sub~t tbe" certi-
·fled payroll records, the DLSI,!J sent a "pen
alty .. assessment letter" ; to the District. in 

& November 1986, with a copy to Lusardi. 
W 'nJe DLSE pJlll1orted .to assess a statutory 

penalty_ of $25 per day per ell)ployee, calcu-
lated on the basis of a minimum· of 200 
employe~s, retroactive to August ~986 .. Al
though the constrUction contract provided 
that .Lusardi was p~id by Imperial and not 
by. the Disliict, ihe DLSE directed the Dis
trict.'~ withhold .fu,ture p~ymentS due Lu
sardi, and .to increase" the amount withheid. 
by $p,<ibo ~-day .for each day of non~9mpli-
ance beyo·n(i' November is, l986. . 

· . The DAS wrote to Lusa.i-di on N ov~mber 
i3, 1986, thafif it did n~t re~eiv~ satisfac
tory proof .Qfcompliapce with ,the. statutory 
apprenticeship· ;requirements . ·within -five 
day's of the letter's ~eceijit, it would initiate 
•ijiroceedings :for determination. 6f willful 
noncompliance ..... pursuant to ~abor Code 
·section 1'177.7'.· . . ·:" -The DLSE-and the 
DAS wa.nied Lusardi that it could be ·sub-

!. The DLSE filed • cross:CO[nplaint against the 
· District alleging ·that the District had engaged in 

an unlawful scheme· to circumvent the prev·ail
ing wBge hiw. in an effort to reduce its construc
tion· costs. ·'The trial court sustained the Dis· 
triCt1S demurrer without leave to amerid, and 

In November 1986, Lusardi filed this law
~uit ~nd ceased all work on the EXpansion 
p~~je~t... tusardi's complaint s~ught de
claratory anci";Tijunctive reli!'f, allegmg that 
the prevailing wage provisions.of the Labor 
COde . coUld not. law.funv be appiied to it 
co~~i~tent\vith d~e-'pro.cess.t . · ., 

c :The ·trial court issu'ed a temporary re
strai~iri-g order ana' a' 'preliminary injunc
tion restraining defendants from enforcing 
or. attempting to ellforce the. prevailing 
:wage law'against Lusa"rdi. It subsequent
iy ·graiited Lusardi's motim:i. for suminai-y 
judgnient. · Based ·on the ·stipulated facts, 
the trial court ruled that the' prevailing 
wage law .co~ld not .be applie~ to L~s_ardi 
be~~se .of...!..!.a5the, a_lis~nce 'of _the requis_ite: 
C9IItractual provisions-and because. Lwiar
di:.s due' pro~e'Ss rights had:. beep. vioiated . 

The ·trial'court determined that under the 
·prevailing wage law ·the responsibility for 
ensuring·· that the · .. prevailing·wage provi
sions were in'a-publiC: work contraCt was on 
'the "agency awarding·•the contract;· ·Be
cause the ·contract contained no proviBions 
requiring the prevailing wage ·to ·be paid, 
the trial court ruled that Lusardi had acted 
reasonably as a matter of laV.· in concluding 
that the prevailing wage law did' not-apply 
to it.: The trial· COUrt also conCluded that 
the Department's application of the public 
works st::inruu:ds to· Lilsardi•violated ·tu.sar
di's right to reasonable· notice and an op-
po_rtunity to respond. . · 

·. The Court of '.Appeal affirmed, ·holding 
that the Director's·determination that the 
project was· a public· wo~k without giving 
Lusardi notice and an· opportunity to be 
heard viohited. procedural 'due process, and 
.that, the Director was barred under. the 
doctrine ·of: .. equitable estoppel· ·from· pro· 
.c;e~in_g ·against Lusardi. 

disoiissed "the cross-complainL ·The Court of 
Appeal affirmed, and we granted .review. Aubry 
v. Tn'-Ciry Hospi:a/ Dis:: (1989) 234 CaLApp.Jd 

· 510, 265 CaLRpir. 451; revii:w i;ranted March 
15, '1990 (SOl!I23), is now-pending in thiscourt. 

'-~-- ~~- ·:, .. .. 
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DISCU~SION . J·"• 

1. Overvie~ of the 'Prcivaili'ng . Wage 
Law · · · 

·The kgisiature has declared th~t it is 
tlie public p'olicy of California "to .Jigarous
ly enforce' rniilirnum "iabor standardS in. or-

. der tO erisu.r~ employees-are. not ~equiied 
or permitted'• to' work un.der 'imbStanda'rd 
unlawful' conditions: and 'to; protect employ
ers who corn ply with. the law" fi.cim 'those 
who atte~pt ·to gain competitive advantage 
at the exp~'use of their worli:~rs by' failing 
to comply with mmimum labor standards." 
(§ 90.5, sub'd. ·(a).): . The conditions . .'of em
p_layment oil, con~tru'ction pr~je~ts financed 
'in whole or in. part by public' funds 'are 
goyerned ~y ' the prevailiig wag~ la~. 
(§§ '17~G-1861.) . . . 

' ''[iJ . The over:i.U ptlrpose of the' prevail
ing wage law iS to protect:. 'and benefit 
employees _o~ public works .~roj~cts. · (C\9-
Sansone Co. v: Department of Transpoi'· 
tation (1971!) 55 Cal.App.3d 434, 4..58, 127 
CaLRptr. 7~9,), .Subject to .an exc~ption· not 
relevant here, under section 1720, subdivi· 
sion (a), ·~pubiic works'!: il:t.chide "[c]onstru~
bon,_ alte,-ation, demolition. qr rep!lir .. work 
done. under conf;ract._and paid-for_iri whole 
or in part aut of pub]ic funds ... ,.." ~ect;ion 
1771 pro!fides. that. not less ·than the ,gen~t· 
ru. prevailing rate of.fagea' must be iuiid to 
all- workers employed· on .. :public. works 
p~ojects cost;\ng' mcii{~h~n:~·l,OOO. · S~ctiq~ 
1770 .. requires. the :.Director to, make the 
pre,;ailing wage .·.~u;. detemin~ti~n, based 
on a method detked in. s~ction 1773 .. . .. - .. . .. ::·- . .. , . 

2. Each contractor arid,·, Subcontract~f must 
. _maintain c_omplete and ~ccurate records sl1ow~ 

·· ing the ilnines, occllpatio·ns, 'addr~seS an~ S_o· 
dal Security 'numoers· of'all workers employed 
on .public works. projects;: and detailing the actu
al hour_s worked ~d wages pai_d, .. (§ .J776, 
subd. (a).) Tbe awarding._ body must insert stip
ula.iions · iri the ·ConstructiOn contract reqUiring 
compli"incc with thC recor'dKeeping prOVisions. 
(§ 1776; · subd; (g}.) Certifjed copies of. these 
records must be made. ~vaitable, ·for insp~ction 
or furiliShed .upon i-equest ·to fl=P'r~sCntatiVes· of 
the awarding body or the Department.. {§ 1776, 
subd. (b).) Failure t'o do so within 10 days aner 
receipt oLthe requ.e.St subjects tge co~tracta~· or 
sUbcontractor to forfeiture .of.'$25 ''for each cal
endar day, Or p~rtion thereO~. fo~ each ~orkcr, 
until strict compliance is effectuated." (§ 1776, 
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J.!teaSection. 177.3 requires the public entity 
'~awarding any contract ~or p_ublic 'ivork; or 
otherwise undertaking any public work " to 
.obtain. from. th~. DJ!ector tl1e. gen~ral 'p;e
vailing rate for each craft, classificatio.n o~. 

··type qf worker needed tO exemi~ the co~
tract. The piiblid entity must'speclcy th1ose 
rates in itS cali for .. bidS, iri bid ii~~cifiea
tlons, a~d'in the -~~ntract ~;:; .~lt'~rd';ti~ely, 
inust sp~Cij'y in those docurfie~m.,.that. the 
prevail_irig 1\Ta:ge i;ates are onjjie 'iri its 
principal office. (§ 1773.2.)· ·. · · .. '.' · 

:·J . .fl. co~~ctorfor ~ ~~biic. wo~ks projedt 
that fails to' pay the prevailing rate tO its 
:W:orker8 is. liable for th~ defiCie~cy a.J:id is 
subject . to~- a statutory p~nalty. · (§ i775.) 
Deficiencies and penalties are to be With' 
held):>y the awarding. b~dy fr~~ 1\~~8 due 
under. the· contract. '{§ 1727.). If the,m~n: 
ey due a 'coni:ra~tor fran; an a,;,;:i.rding'lio'dy 
is insufficiimt tq. p~y 11li oi-tne i!np:os~d 
penalties 'arid Aeficierides, or if the· pub.lic 
works contract does. riot p~6vicj.e 'fq~. p'ayc . 
ments ~y' the awarding body to the coniiic
toi:-,. thtf.DLSE. iS authorized. to bri.D'g· an 
ai:tlon 'to recover' the deficiencies du~· and 
penalties ·assessed. (§ 1775:) , .. ,. ",., ... 

'' . il··· .•: •• 1 _.,. 

· 2. · Statuto.,y Obligation by C6?itractor 
on :Public Work· to .. Pay' Prevailing 
Wages·.: ' . · 

. [2] The threshoid iSs;,_i;'here is whether 
the dbligatiori of a: contractor. on a ·:pll'oli¢ 
works. proj'ect to pay. t)\e p'revaiiing w;>gii'l~ 
based 'eic1usively on conb'actiiil:l' provliilons~ 
or ~hethe~ sU:ch:an':obllgation flows from' a 
·~ta:ttitori qucy t.O Ph ··the ]ireV:ailing' ~age 
uripos.ed on the. contractor iiid~pend~rit o~ 

. . . . ·-- . .! -~ : : ,.-•• ;':-; 

subd. ,(f).) · ,Addition'!-lly, noncompliance, may 
-1C&a to prCiSecuri~D aD n n;iisaemeanor_ ~arg~ 
''(§·17'77:).''"'';,.,; .·': ,". : .. _., . ·. '·' . .-·: 

· :·. This' :~tatutOry ~schc:in~- aiSo gove~s · the::em
. ployment.•.of apprentices.,;-<Section 1777.5: re· 

quires· the employment of appr~ntices on P.~blic 
;.y~~ks .. p_r01.e.c~ ~~cr th_e (~~S_ ?f. a. -~~wt~r)t 
formUla; and mandates that the awardtng hotly 

· inSert -·strp'ulations· hl.·thc canstr'l.lction Contract 
requiring compliance vnth- the apprcntic:~hip 
proyisions of th~.,.pr~vailingj wa~e I~'"'!- .. s~.c~.o~ 
1777.7 specifies slinctions for failure to comply 
with the appreritke.ship requirements, includi~~ 
debarment frorri publiC wo_tK..s contracting. and 
monetary penalties.. - - ;,:.... . . 

.Aity pubjic agent who wilfully Eails .. to comply 
with any provision of the prevailing w~ge:~a~ 1s 
_guilty ,of .a misdemeanor: (§ 1777.) 

·r' ' 'i2& 

e 
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any contractual requirement. The Court of 
Appeal unplicitly assumed, without decid
ing, that the contractor's duty to pay pre
Yailing. >.vages. ~ose lrom statute. . .· ·' 

..iJt8,As noted above, sections 1773.2,- 1775, 
177 6, subdivision (g), and 1777.5 genera:Jly 
require the contracting public entity, either 
through specifications in the notice for bids 
or. by stipulations in· any resulting contract, 
to notify .the contractor of the applicability 
of.the prevailing. wage law and the possibil' 
ity of penalties· and·forfeitures in the'event 
of noncompliance. · Lusardi conte11ds that 
these statutes ·reflect ~ legislative intent 
that the prevailing wage laws are enforce
able only when a provision requiring their 
observal}Ce is contained: in the contract he
tween _the public agency and·· tbe contrac·. 
tor. ·.We disagree;' 

Lusardi's proposed ·interpretation· vio
lates _section i 771, 'whiCh provides that 
"[e]xce~t for public works. project, of one. 
thousand ,dollars ($1,000) or less; not less 
than the . general prevailing ·rate ·of per 
di~m wagesJ .... shall be ·paid to all work-. 
ers employed. on public works."' (Italics 
added.) By its eipress lang-uage, this stat
utory requirement is not limited .to· those 
work.ers whose employers-:have contractu
ally agreed to pay' the prevailing wage; it 
applies to "all workers employed on public 
wor]u;."'. (Italics added.). · · 

. (3] · ·Moreov.er,, Lusardi's propos~d .inter" 
pretation would defeat the legislative objec
tive. "The object that a statute . .'seeks ·to 
achiev~ ·is of primary importance:.in ·statu' 
tory . inter:pretation. ·.(People . ~; · Jeffers 
(1987) 48 CaL3d 984, 997, 2as Ca!.Rptr. 886, 
741 P.2d 1127; Judson Steel Corp. v. 
wo.-kers' ··camp. Appeals Bd. {1978) 22 · 
Cal.Bd 658, 669, 150 Cal.Rptr. 250, 586 P.2d 
564.). Th~ overa!l.pilrpose of the pt~viilling 
wage hlw, as noted earlier, is to be~e-fit and 
proj;ect employees O!J public w'orks projects. 
This. general objective subsmnes within it a 
number ·of specifi~ goals:· to protect ·em-

3. · Atlenst one feattll'dn the legislative history of 
. thc.statutory scheme strongly. favors the .condu
si~?n lhat. the Lc:gis(ature inte.nded .the contrac
tor's obligation to pay prevailing. wages to be 
both statutory and contractual. Section 1781, 
-bdore its repeal in 1957 (St.ats.!957, ch. 396, 
§ I, p. 1240); read: "The penalties and remedies 

ployees from substandard . wages_, that 
might be paid if con.tra~tors could recruit 
!abo~ ·from distant cheap-labor areas; to 
permit union.-:contractors -to compP-te with 
nonunion contractors; to benefit the p~blic 
through the superior efficiency of well-paid 
employees; . aiid. to compensate n~npublic 

. employees' ;,nth higher wage~ for the ab
Sf!~Ce of job' security and tmployrnen't bene
fits . enjoyed by public employees. (Divi
sion .. of Lab . . Std,s .. Enforcement. v, Erics
son Information Syste'17'1.S, Inc. (1990) 221 
C\ll.App.3d 114, 123, 270 Cal.Rptr, ~ 5; O .. G. 
Sa1_zsone Co. v. Dep~rtment of Transpor
tation, supra, 55 Cal.App.3d at, pp: 458::: 
460, 127 Cal:Rptr. 799.) These ,objectives 
would be ciefe~~ed if we were "to. accept 
~u~ardi: s .. interp~eta tio n. 

_[4] ~the facts ofthis.casesh~w, both 
the awarding bod~· and. ,fue contr.i~i:or may 
have strong financial mcentives not 'to com
ply with _the prevailing v;age law ... To con
strue the prev!J.iling. wage law as applicable 
o'nly when the contractor . and •· the . public 
entitv liave . iricluded. in the. coiltract !an· 
g~a~e reauiririg compliance''with the pre
\'ailing w~ge 'law would encourage award
. Ing bodies and contractors tO legally cir~ 
cum vent the law, resulting 'hi 'payment of 
less than the p'revailirig .wage. tO. workers 
on. construction projectsJ.!,asthat would. oth
erwise be deemed public works. ·To' allow 
this .would reduce the prevailing wage law 
to merely an advisory expression of the 
U!gislature's viei•. · . . . ~ ' 

Lusardi arg-ues that .the legislative histo
rJ of the •prevailing ·wage law supports its 
position that the law applies only when the 
contractor agrees .t6 it in writing. ··Yet 
there is nothing in .the. legislative _histOry 
tl.1at establishes an intent. by the Legisla
ture that contractorS· on· public works 
p'rajects who failed'•'to execute such agree
mentS are not. bound . hy the prevailing 
wage Jaws.' The awarding body and con-

provided for in sections.1775 nnd 1777 shall be 
the exclusive: penalties an4 remedies against any 
contractor or subc:ontra.ctor for any violation of 
sections 1770 to 17.77 or of the provisions inscn
ed io nny caU for bids, specifications or con
tracts pursuant thereto." (Italics added.) 
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tractor are required to take steps to assure 
that the -prevailin'g wage Jaw is obserVed. 
It does not follow, ho'wever, that'the'law is· 
intended· to be optional'witli the contracting 
parties. 

. For th.ese rea~ons; Lusardi's ·argti.merit 
that the. prevailllig wage law. applies only 
when the contractor assents to It in. writing 
should be ·rejected. · .. · 

· 3. Directo1·'s A-uthority to Determine 
Coverage · 

[51 The Court of Appeal ~ssumed' for 
the purpose of analysiS that the Director . 
could mal?e· the deterniinatian that a project. 
was 'a public.-wo'rk. ·Lusardi contendi!'that 
the DirectOr has no statutory' authority to 
determine that a construction 'project is· a 
"public work" within the meaning of the 
Labor Coile, and thus subiect to the statu
tory req'ukement' that' "p~evailing wages" 
be ·paid, ·we· disagree. · 

... The. Dii:-ector is tlie. 6hief offic~r of the · 
D~pii.itinent. (§ 51.). The sb.t~d function 
of _the J:)epartment is to "foster, promote 
a':'d develop_ the welf~r~. of the wage earn:. 
ers of Califorma, to iffiprove their working 
conditions, and to. ad~ance thei'r 6pporturu
ties for profitable' 'employment." · (§ · 50,5.) 
'f4e· Direct\')r~.s statutory authority is b~oad: 
"T.)ie, diiector shali p·~rronn all duties, exer
cise ali" powers and juri9dit;:tlon, assume and 
discharge all ~esponsioilities, and carry out 
a~d ~ffect all inirp~ses' vested by law In the 
d~partmen~ ..J.ls9except . as othe~~e ~~
pressly proyided by this code." . (§ 54.) 
The Director possesses explicit authority to 
make rules. Section··-55 provides in perti• 

.The ~egislature's Usc'of the disjunctive •~Or" in 
this prOvisiOn indicateS' that 'it --Viewed 'contrac
tOrs and subconti-cictorS as Hable' eith'er for. viola
tion of. their statutory. obligation to pay·prevaiJ. 
ing wages, or- for vialatioi,. .of their contractual 
stipulations. to. do so. The r.epf:al of th~ statute 
doe's not change ihi's, but ~endy clarifies that 

."ttle LegislatUre nr::i •ionger. lntendS the-' 'statutory 
·remedies tO be ex.clusiv~. {See Commeilt,. Em· 
ployee Rigltrs: Enforcement of the Public Works 
Prevailing Wage Obligatior1 (198 1) ·14 Loyola 
L.A.L.Rev.- 311, 32B,. fn. 110.) · · . 

4. Section 59, part Of the same chapter as sec
tions 54. and 55, .. -provides:.-' '"fhc department 
through its appropriate officers shall administer 
and enforce all taws imposing any duty, power, 
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nent part: "[T]he director may,. in accord
ance' with the provisions of [the Adminis-
trative Procedure Act], ·make such rules 
and regulations as ~re necessary to carry 
<mt the provisions -of this chapter and to 
effectuate its purposes."<. 

.: [6) ·. These statutes. establish a legisla
tive intent to. give the· Director plenary 
authority ·to promulgate· rules to enforce 
tlie: Labor -Code. Although no .statute'.ex
pressly.: gives the Director the authority to 
make r.egulations-governing coverage, such 
authority is implied. · '.'.'[T]he· authority of 
an· administrative board or officer, ... to 
adopt reasonable rules . and regulations 
which are ·deemed necessary to. the du'e:and 
efficient e.Xercise of the. power.s expressly. 
granted cannot be questioned.' This au
thority i.'! implied from . .the po!Ver. _grant
ed.'_" (California Drive-In. R'estaurant 
Assn. v. Cla.rk (1~43) 22 CaL2d 2B7,. 303, 
140 P.2d 657.) Thus,_this coilrt has.prev'i
ously. upheld labor regulations· under the 
same general: statutory.· scheme "for-:whlch 
there is· no· express statutory -or constitu
tional. authority.".: (Kerr_'s Catering Ser
Vice . v. Department .of Industrial. Rela
tions (l962) 57.CaL2d 319,.330,'19.Cal.Rptr. 
492, 369 P.2d 20,) . . 

·Under .tiiese standards, .the Director's in• 
terpretation of the statUtes as authorizing. 
the making·of regulai:.ioris. goverui.Jig cover
age of: the··p~evailing. wage Jawli- is well 
within the ·broad . scope of.. hill authority. 
Exerci.'!ing that authority, the Director. has 
made regulations 1\:0Verning COVerage of 
the prevailing wage law:• · Under the regu-

,' .. -, 
or function upon the offices or. officers of the 

'dc::Pa.rt:nlc::nt."' · ._-. ·;_·· · :_·. ·· .~ · ·· · ~-

5. _At the ti!ne_ of .t.he cOveri-ge deterrriinatio'n jn 
this case, California 'A:i:ln:ilnlstrative Cod~. title B. 
section !6207.5 providcd·in relevant pan: "'The 

. Director shall -establish and· coordinate the ad· 
. ministrati.on of the State's _prev8.iHng: ·wage law, 
inCluding the detcnnination of ~:overage issu~s." 

. (Th..is i'egulati.on has since been· recodified at 
.. California, Code of Regulations, tille 8, .section 

16100:) 'California Administrative Code,•title 8, 
sectiOn 16207.7 specified: "Any issue ns·· to coy
erage of ·or. amount of- the· prevailing ·wage 
raised by an awarding body or other interested 
party shaH be· referred to· the Director, except 
that if i[ in'voiVes an issue raised aftefl-a·c.ontrnct 

· is let; DlSE shall exercise. discretion in the 
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lations·, issues of coverage of the. 'prevailing 
wage law 'are determined by the Director 
or the ·DISE as the Director's designee. 
Lusar~i. does· not contend that ti)e reg-ula· 
tions ·themselves are invalid. For .. the rea
sons. dis~u~sed . earlier, we. 'hold that the 
DirrJ,~tor's intei,lretation of .his statutory 
authority ·is reaso'nable, and .that the Di. 
recto~ .has the .. power to deterffiine that a 
~~~strliction. project is a. "pubiic: wo~~:" 
.:., 

•.:..129o4. Due Process Implications, of; Di
: rector's Coverage Determinations 

Lusardi contends that the.Direci:.or's de
f~ri:nmatipn in August 1986 that the Expan
sion Project was a 'public ·work 'without 
aff01'dirig 'Lusardi notice· and' an opportuni
ty 'i:.o ·be .heai:d violated its right to proce~ 
dural due process under the state arid fed
eta! Constitutions: This argument mirrors 
the reasoning of the Coiirt of Appeal, 
·whiclr held that because tlie administrative 
fi.riding that- a P':'qj~ct was a public· work 
was of' ire'at importance to the contrador, 
procedural due process· attached. -We dis· 
agree. , 

The ·Court of Appeal correct!~·: observed 
fliat'procedural due process' •rdoes 'not' re
qUire any particUlar form Of notice or type 
of'hearing.". Thereafter, the C6urt"'of Ap
pe,al focused exclusively' on the' importance 
of the· interests involved. The court ·stated 
th'at whether the project was a public work 

· was· "a inatter of great· importance· to·. the 
contractor." The court found it significant 
that the ·Director had 'promulgated 'regula
tions .allowing· for hearings to determine 

·'prevailing ·wage rates; this was,· in. the 
court's view,. another "important ·determi• 
nation" t:.o be made in connection with the 
prevailing . wage law,· though ·not directly 
relevant'· to this case.· The court observed 
that it could "conceive of no adjudication 
under the prevailing .wage· law more impor· 
tal)t to a contractor than the foundational 
ad)udicatiori.of the very nature of the job
whether it is 'public'. or. 'priva:te• .. works." 
The court then . co-ncluded that Lusardi's 

enforcement of the lnw.. . . DLSE shall refer 
... any issue as to c.overnge which is not routine 

· to the Direc1or's office as soon as possil:i)e· to 
coordinate with Depanmental policy." (This 

due process rights. had been violated by 
this adjudication, 

[7] Th!J Court of App~al erred in assum
ing that the''Director's determination that 
the project was a public work is an "adjudi· 
cation" resulting in a deprivation requiring 
procedural due process. · ' · · 

'. ·._ '. ' . 
_Careful .review of the statutory scheme, 

however, makes dear that the D\ne~tor has 
no power to adjudicate. whether a project is 
a. public work, or to· independently. deprive 
a,contractor such as Lusardi o{any..proper' 
ty interest. Instead, when the· "ontract 
does .not .. provide for a ·money. llayment 
fr()m. the awa,rding bo<ly to the contractor, 
the Director i~ authorized un_der the sj;a.ttite 
only to bring chf,ll'ges .,.in . court against a 
cQntractor for fn.iling_ to. pay the prevailing 
wage. . The court. has the. sole power t:.o 
deterrrtine whethe~ ~e contractor is liab)e 
for any underpayment, and to make. a bind
ing· order that the payments' be mad~.-- 'The 
Director's role· in-.this ._process: is pur~ly 
prose~utorial. 

The statute governing this case is _secti()n 
1775. It. provides, ·iu pertinent part: "[I]n 
all cases .wh~re' the ·.contract does not pro
vide for a mgney payment by the awarding 
body to the contractor; -the awarding body 
shal!..JJ."lnotify. the, [DLSE] of the. violn.tion 
and the [DLSE], if. necessary with the as· 
sistance ·of the, aw:arding body, may main
tain an .. action·in·any·court of competent 
jurisdiction 'to recover the penalties and 
the amounts due provided in· this section," 
(Italic~; added.)· · 

··Here, tbe· contract did not provide for a 
money payment from the District to'Lusat
di. Accordingly, the Director, through the 
DLSE, was authorized t:.o bring an• action in. 
court for recovery of the ._.underpayment. 
Contrary to the .Court. of Appeal's assump
tion, ·the Director· was not ·authorized. to, 
and did not, "adjudicate" ·anything. · T'ne 
Dire.ctor's role"in deciding that the ··prevail
ing wage. Jaw had been violated was no 
more "adjudicatory" than a district ~ttor· 

regulation appears now ·in· somewhat different 
langungo in California Code of- Regulations, titlo 
8, section !6301.) 

'. 
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ney's.decision that a :criminal ·statute has 
been violated. 

It is true that after the Director made his 
d~termination that the proJect ~as a public 
work, he caused the DLSE to direct . the 
District to withhold purported. future pay
riien ts to Lusardi. This aid noi: result in ·a 
deprivation of property. Beca~se "tne'ccin: 
tract does· not provide for a money pay
ment ·by the awarding body·to the ·contrac
tor" (§ 1775), -this purported. direction· to 
withhold paymants ·was meaningless.• The 
DL~E ordered· the District to perform an 

. impossible ·act.. 

. The DU:ectli'r did not order Lusardi t0 
begin paying .the prevailing wage, nor· did 
the Director. have !iriy power .to d(i' so. •The 
DAS· did warn· Lusardi .that· if it did not 
·comply'· with·'·the statUtory· apprenticeship 
requirements·,· the· DAS would initiate "prO
ceedings for.·· determination· of willful non
complian·ce .... :·'pursuant ·oo· ... section 
1777.7 ... ,"· 'The'DAS has not, however, 
initiated such .Proceedings. ' : · ··· · 

Thus, what the Director and ·his,·desig
nees did in this case was· to· ;notify the 
Districtand Lusardi that, in the -view of the 
authorities, the project ·was a publi" work 
and the prevailing.·· wage 'law applied. 
There is. no statute requiring the ·Director 
t0 SO notifY ali awarding body or· C0!1tr'aC

tor; .apparently:.tlle Directin~ did so in the 
hope that voluntary complian·ce could avoid 
the ·necessity to bring an ·action under sec
tion 17'15. Butcbefor.e the Director .could 
bring: a court ~ction to recover the· amounts 
due under s~ction 1775, Lusardi .sued·the 
Director, claiming: its . due , process rightS 
were· violated,. . 

· [8, 9) :._:u02There· is: apparently .no· case 
that is. precisely ·on· point. But·there· is a 
substantial body of cas&: law .. that. is wholly 
supportive of the conclusion ·that a .party in 
Lusardi's ·situation has· no procedural due 

6 .. In this case· .the District: though .it did. not 
directly ·award ··the.' Co'nt.rllct tO- Lu'sardi, -is the 
awarding body· within lhe· meaning of .the .statu
tOlj' scheme. As explain~:d .earlier1 the District 
cnlcred into a contnu:t under which Imperial. a 
private corporation, would build the Expansion 
Project· and . sell the completed Expansion 
Project to the District; the contract provided 
that the District was appoi_ntc:d as Imperial's 

I . Cal.4th. 9.91 

· process Ijghts to notice or a hearing until 
an exequtive branch. official files. formal 
civil or criminal .charges against ·it. 

·• ThU:~, in SEC v: ·Jerry T. 0 'Bnen, Inc. 
(1984) 467 U.S. 735; 742, 104 S.Ct: 2720, 
2725; 81 LEd.2d 615, the high court·stated 

·that "because ~n administrative investiga
tion ~djudicates. no· legal rights," the' due 
process clause. of the federal Constitution 
is "not implicated;.~." In the' conteXt of 
administrative process that, unlike the 
m:i.in ·procedure: at iasue·here, does include 
an admi.'listrative 'hearing; the corirts have 
consistently._helq that "d]Je process do[es] 
not reqUire a. hearing at the initial stag~ 'or 
lJ.~·any,particular point or :ai: :!Jlore than one 
point in.' nn. 'adniinistrative proceeding . so 
long'~ the requisik!'he~nng is. bel~. before 
the final or:d.er_.becomes effective."'. (Opp 
Cotto~.!rfilk v. ·Administra.tor (l941) 312. 
tf.S.126,: r5_2-::'c15~, si s.ct.'. 52~ •. 5:?6, 85 · 
LEd. 62,4;, . see Hodel v. · Vi.rginia. Surface 
Mining&· ReeL Assn. (1981)452 .U.S. 264, 
303, 101 s:ct.. 2352, 2374, 69 r,:Ed.2d i.) 

ln . the more :Closely related· context of 
official action. that; like a criminal pros·ecu
tion and ,th~ procedure under section 1775,. 
ccinte£nplates riot an· administrative hearing 
but 'il' co~ trial after an executive oi'Hcial 
has fil~d charge~. the courts have aiso: ;.;: 
fused .tO· hold .that· procedura~ due· process 
requiz:~s· noti~e ~~d. a h~aring prior to. the 
~ng of charg~s, · .. · . · .. · •. . . ·~ . · 
_.A ·:represent:ltive·',analysis is: .foimd. in 
Bait~more· Gas. & .Elec. ·Co. v .. Heintz (4th 
Cir.1985) 760 F.2d:f408~ 1419; cert. den. 474 
U;S. · 847; 106 S:Ct. ··141, · 88. L.Ed.2d 11&: 
'.'Th.e···mere•. determination .,to enf()rce the 
statute -or r~:gulation in1soine cases and not 
to·. enforce [it] in- others, without more, may 
entitle·. one ·to .an explanation fnim the. 
agency designed to'facilitate judicial review 
of the decision; but such an action does not 
constitute a deprivation. of. due process. 

·- ;,agen; ... for'alr·P~.os:O. : .. in~ludii1g, the 
engag~merit Of c:aritractors· ... and the manage· 
ment and supervision of the Ex.pans~on Project:" 
As l~per:i.~'s j'agent,'~ the District. ncg_otiated 
with Lusardi for the e.ward of the construction 

. contrnct, Under section ·1722, "awarding ,body" 
. means 11d~panment, board, authi:ir~ty. officer or 
. agent .awarding. a contract for pu:tJlic wor.k." 
(Italics added.) le 
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AThat standard has 'generated an almost 
~nbroken line·- of cases upholding prosecu-

. tors' powers to decide who' and how to 
charge.' [Citations.]" (Accord, e.g.,· Unit
ed. States v. Patterson (9th Cir .1972) · 465 
F.2d 360, 861; cert: ;den. 409 U.S: 1038, 93 
S.Ct .. 516, 34 .L.Ed.2d 487 ["It is··sufficient 
if a hearing ·is had prior to the final order 
which deprives the person.of his·liberty .'].) 

Th~s, the cas~ !~:.V · establishes that. a , 
person against whom criminal or civil 
charges may be filed has.no_.procedural due 
process_right to_ notice an_d.a hearing .untjl 
and unless an .executiv.e branch official ac· .. 
tUally files formal civil :or crilllina) ~barges._ 
·· A : contrary conclusion . would result : in 
serious mischief. For· example; .a· place of 
prostitution that learned tliaVthe district 

. attorney plann'ed .·.to; ·.file' .a~98civil "red 
light'' action against-it to: abate a nliissnce 
could demand that, before charges were 
filed, a hearing be held on the prosecutor's 
decision: · to. file. (But ·see PencCode, 
§ 11225 et seq.)·· Or'tlie Attorney'Gener~l, 
having decided to seek im injunction: under 
the unfair competition statUte,· to halt ·a 

atmpaign of :fa.J.se ··advertising targetin'g 
.. i:rior citizens, would be wi~ired t6 sub

ject the decision:·to_--proceed· to a ·hearing. 
(But see Bus. & Prof.Code, § '17200 et seq:) 
Or the· DiviSion of Medical Quality' of "thtf 
M~dical Board of' ·california; haYing deter
mined as' a result' of an;'investigation that 
~barges ·sho~ld bii brought agaiil.~t a physi: 
ciao for unprofessional conduct, would. be· 
required to, pro.vide the physician, under 
LJisardi's theory, with notice and an_.oppor
tunity ·to be· heard before an accusation 
could_ .be brought .. (But. see Gov.Code; 
§ 11500 et seq.;. Bus. & Prof. Code, §. 2220 
et seq.) The examples could. easily be mul-
tiplied .. , __ 

·The Director's decision that·a·project is a 
public w~rk may lead to further action that 
triggers due· process• rights. Should ·the 
DLSE ·seek to· recover underpayments of 
the . prevailing· wage from ·Lusardi in a 
court· action under section 1775,- Lusardi 
will be entitled to fully litigate the issue of 
its liability in the· trial court. But at the 
time the Director's preliminary determina
tion is -made, no process is due:· 

. 5. • Coverage Determinations and Judi
cial Powers .. 

Lusardi argues that the Director's deter
mination that a contract is a public work 
impermissibly intrudes on judicial powers 
under the standards set forth in•McHugh-v. 
Santa Monica Rent Control- Ed. (1989) 49 
Cal. 3d 348,' 261 Cal.Rptr. 318, 777 P .2d 91. 
We do i:tot·agree. 

In McHugh v. Sania Monica liimt Con
trol Ed.,· supra, 49 Cal.3d 348, 261 Cal. 
Rptr: 318; 777 P .2d 91, this court held that 
administrative agencies that are legislativE>
Iy: authorized to· hold hearings and order 
reliet' may constitutionally qo ·so when the 
exercise of such po"wer is reasonably neces' 
sary te. effectuate- the ageney's legitimate 
regulatory purposes;· and "the 'essential' 
judicial power (i.e., •the power'to make en
forceable, binding judgments) remams ulti
mately in the . courts, . through review of 

.agency detenninations:" ·-(!d., at 'P- 372-, 
261 GaLRptr. 318, 777· P.2d 91; italics omit-
ted.) · 

Here, the Dire~~~·~ d~_terminatiori'thata 
pi:uject'.is a public woi!c does not vi~la'te the 
principles' set forth in McHugh v. Santa 
Monica Rent Conti-i:J("Ed., ·supra, 49 
Cal.3d 348, 261 Cai.Rptr. 318, 777 P.2d 91. 

·The Director's determination cnnnot be ac
curately characteriZed . as "judicial," be
cause it does riot enco"mpass the conduct of 
a hearu;g or &"'binding order for ariy type 
of relief. ' ' · . 

'._,. 

6. Lusardi Has Not Demonstrated Im
permissible "Retroactive -Enforce
men(" 'of the'Prevailing. Wage Law 

-[10] ·Lusardi· argues that an'y ·app!ica
tio~ of the p~evailing w~ge iaws against .it 
requiring the payment of· higher Vl;ages .. to 
its employees on th~94Expansion ·ProjeCt, 
or subjecting it to penalties for failing to 
comply w:ith the prevailing wage laws,.: vio
lates stste and federal due process gua.ran' 
tees and amounte to impermissible "retrG
active · enforcement." ·. Lusardi's theory,-. 
which the Court of Appeal found unneces
sary: to address, is -that because the con
tract contained no provision requiring it. to 
pay the prevailing wage, it had no notice of 
such a requirement. In support of this 

~· -:~t~~~· ~.~·~l •. : • :.'' ~ . .: 

. ~<~0~ -l~·- ::~~. ' : ' 
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theol'y Lusardi relies on Lambert v: Cali
fornia (1957) 355 U.S. 225, jg S.Ct. 240, 2 
L.Ed.2d 228. . 

Lusardi's retroactive enforcement argu, 
ment is premised on its contention that the 
obligation to pay prevailing wages arises 
solely from the. contract. As shown· above,· 
however, this.is incorrect; the. obligation of 
a contractor to paY. prevailing. wages ·on. a 
public .work is sta:tuto·ry in nature. 

. h Lambert 11; California,. supra,. 355 
U.S. 225, 78.S.Ct. 240,. the United. States 
Supreme Court held that an ordinance,tllak
ing it a. criminal offense for a person con
victe.d of a .felony to fail to register with a 
city if the person remained for more· than 
five days in the city· was unconstitutional 
as applied to a person .who had no actual 
!mow ledge of the ordinance, when no show., 
ing was .made .of the pr(lbability of such 
knowledge. Lambert solely concerns the 
state of mind requisite to .. an individual's 
'criminal liability. ·:(Texaco,_ Inc . . 11. ·Short 
(1982) 454 U.S. 516, · 537 fn. 33, 102 S.Ct. 
781, 796 fn.· 33, :m L.Ed.2d 738; see United 
States v. Freed (1971) '401 U.S. 601, 608-
609, 91 S.Ct. 1112, ill7-i1i8,. 28 L.Ed.2d 
356.) Thus, it. h.as n9 .. application here. '.: · . - '·· ' .... 

· 7. Equitable Issu'es ,. 

[11] The Court -of .Appeal w~s pe~~ 
snarled that the doctrine of equitable.esuip
pel bars the Director from determinilig-~that 
the EXPansion Project ~as a p~biic work'. 
Lusardi renews that contention here, argu
ing. that it.relied on the District's represen-

. tations that the project was· not subject to 
the prevailing wage law,. and that to now 
allow the Director to enforce the prevailing 
wag~ Jaw against it would vioiate eauitable 
p:inciples. Not 'so. . · · · . · • 

:[12,.13] .Generally, four elements must 
be present for the ... doctrine of equitable 
estoppel to apply. First, the party to be 
estopped must have ,been aware of the 
facts. Second, that party must .either· in
tend that its. act or. omission be acted upon;. 
or must so: act that. the party asserting 
estoppel has a right to ·believe it was in
tended. Third, the party asserting estoppel 
must . be unaware·: .of the true factS. 
F·ourth, the party ·asserting estoppel must 
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rely on the other part):'s conduct, ·to. its 
detriment. --;(Lentz v. McMahon (1989) 49 
Cal.3d 393, 398--399, 261 Cal.Rptr. 310, 777 
P .2d · 83 .) · Even when ihese elements are 
present,. estoppel . will not be applied 
a,gairist. the gover:nminit'if to "do so would 
nullifY a ~trong rule. of policy adopted .. for 
the benefit of th':..1196priblic. ·. (Ibid,; accord; 
e.g., ·City .of. Long Beaah. iJ. Mansell (1970) 
3 Ca.l.3d 462, 4.88, 91 Cal.Rptr. 23, 476 P.2d 
423.) . .. . . . . . 

·· Lusardi's attempi:·to invoke the doctrine 
against the Director· must fail because the 
elements of equitable estoppel are entirely 
lacking ilgain·st the"Direcror. ·Lusardi does· 
riot and eannot . .claim that it justifiably re
lied. on act~? or omissions of the Director. 
Rather, Lusar,di·argues.that the actions, of 
the Distri~f'leq· to :Lusax:di~s. reliance;- and 
that the abt.S. of. i:he District should be,. ali 
tributed· tQ the ·Director,~.: .. > : · ·o · · 

i· ' .... 1:' .. : . - .. · -

[14] ,The acts of one ·public agen.cy. will 
hind.anotfier public-~genqy only whe~ th~re 
is. privity; or an . identity of' interests be:. 
~een the ag~ncies .. (City;a.nd C~unty of 
San F'rancisco 11 •. , •. Grant Co. (1986) 181. 
CaLApp.3d lOS( io!i2,, 2Z7 Cai.Rptr. 154;. 
California .·Tahoe , Region~l . .P{ann{ng. 
Agency ~: Day & Night .Elc~tric, Inc. 
(i985rlil3 'Clll.App.Sd 89s~'. ~o4.:.9o5, 21o 
Ca!.Rptr .. 48; .. se.e .Lc~c~. 11. Los.Angeles 
qit~ Boari.ofEducation(~9~S).59 caUid 
382, 397-399, 29 Cal.F,ptr. 657, 380. P.2d 
97.) ._;' -··. . ' .. , . ' . . .. 

In this case; .there'·is no ,privity or identity 
of i:ilterest between the· District and1-the 
Director: Inste.ad;' there ·is· a direct and 
palpable conffict, . As its ,actions· c\~ar!y 
eVidence; ·the District· had an interest in 
obtaining th~ lowest possible cost for con
struction of the hospital expansion project. 
The ·interest .of the D_irector. ill .. in .enforcing 
the prevailing . :Wage laws, Contractors 
that do not pay the. prevailing w~~;ge to_. their: 
workers ·enjoy . a· competitive advantage 
over. contractors i:hat do, ~nd may· be pre
ferred by local government agencies for 
public .works . projects, . .- because . the con· 
struction dollar will purchase more when a 
contractor paying less than the prevailing· 
w~ge is seleeted. The .facts of this case 
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illustrate .this conflict of interest: the. Dis· city and the DLSE .shared. the requisite 
trict seeks·· to · a~~id·: the prevailing. wage privity or identity of interests .. 
law, whUe-th~ Dire~tor seeks to enforce it. · [15) Waters does, ·howe;,e~; contain an 
· 'Lusardi a~gues .that Waters v. Dhision ins-ight of ·considerabie value to this case. 

'of Labor· Standards Enforcement (1987) The Waters court concluded ·that there was 
192 . CaLApp.3d · 635, 237· ·Cai.Rptr. 546 no "strong rule of policy" tha:t would re
(hereafter Waters) supports a finding that quire the imposition of .a• penaltY. on the 
the Director .is estopped from· determining contractor, who had reasonably and iri g'ood 
);hat the.pwject is· subjeat to the. prevailing ·faith' attempted ·to comply with the require
wage law: .. We dis'agree.•. · .-.,:· rnents of. the prevailing wage· law: (Wa
.. Iir Waters,: supra;, 19Z :;CkLApjr.3d 635, ters,. supra, '192 Cal.App:.3d:iit pp.' 641-642, 
237 Ca!.Rptr. 54'6; ivCity published ·a: notice 237 Cal.Rptr. '54.6l ·We agree that· ii:t' a 
for bids on' a 'clm~trll'ction 'proje'i:t 's'tating proper case equitable' coreideratioi:is may 
that;'under· sectfo'n 1773; prevailing wage's preclude _the imposition. of statutory. penal
were to ·be paid by 'the coritra2u;i·, but ties. against a public work contractor for 
failing 'to ·aet':'f6rth the". prevailinj( wage ' ·f-ailing to pay the prevailing .wage .. 1JliS is 
rates .-or '-to include a: st:i.tement. that the s_uch_·a case .. ·Here, Lusardi_ acted in goo_d 
rateS"'vere on-,file with the city; as:required faith .:iri en~rin-g into -the· contracLoq ... the 
by 'section 17'73:2. 'The-contractor:con.sult- basis. of.th~:District's representations; as~ 
ed with a ·city. architect, whO· mistakenly serted.ly_ on the a<ivice of its attorneys, that 
i.iidicated that'the prevailing rates for car- the -project ·W'.as· not subject -to the pre:<(:ail
pe~try ·were coi:isii:lerably -lower than the illg wage law. Under, the circUmstances-of 
applicable rate established by the Director. tl!is. case it would.be inequltable for Lusar
Based oiu.Jt96thw.'incorrect infm:wation;··the di ·to l,e held liable, for penalties for failure 
contractiJr:Concluded''tKat the rati;s paid by to pay the prevailing wage,· .. Lusardi's ex~ 
his carpentry. subcontractor were gi:eatei' Po.sure .to liability -mustbe.li_mited to, the 
thii.n the· prevailing' wage.· Thereafter> the amount of underpayment. ·-· · 
DLSE detennined that ·the carpenters had [16] , This conclusion comports- With this 
been underpaid; it levied a penalty·for: the sfrite' s policy,"· reflected iii. Civil Code sec
underpayment, and "Ordered- the city to tion S275, tha:twiieri a party incurs·a'loss·ln 
withhold the amount ·of the underpayment the nature of-'a forleittJe' or penalty; but 
plus .the pemilty frorn:·payments. due ihe makes'· full corripensatiori to'th:e injured par
contractor. The coritract()r sae!l thecDLSE. ty, ·he 'a·r she ~ay be: relieved from tlie 
On appeal from.a•judgmerit in favor !lf the . forfeiture or penalty excepfwhen there has 
contractor, "the appellate court held that been a gros's1y negligent; Willful 'or fraudu
although the contractor was liable for the le~t. breach ·of -'a· ·duty .. California c~urts 
underpayment, the DLSE .was estopped by Have 'applied tJili, principle 'when nece~sary 
the actions of the city from .•collecting the to accomplish substa.~tial· JUStice:: (See 
penalty. (192 Cal.App~3d at pp·. 639..,B42, Valley Vieio 'Home of Biwumoni; ·Inc. v. 
237 Cal.Rptr.· 546.)·,· .,, ·· .; · ' 'Departmi.mt of Health SerVices (1983)·146 

The Waters court declined to. apply es- . Cal.App'.3d . iGl, 168,- · 194 Cal.Rptr:' 56.) 
top pel to preclude .enforcement: of. the pre- Similarly, courts refuse to impose civil pen
vailing· "wage law. against' the contractor, alties against a party who actea' with a 
and held that -the contractor was liable for .. good-'.l!.97faith and ·reasonable belief in the 
the· difference,.·between the' amount paid le"gality of ·hi~ or. her:. actions.-· (Whaler's 
and the. prevailing wage rate. (Waters;· Village Club v. Californici Coastal· Com 
Su.pra, 192 Cal.App.3d at p. 639, 237 Cal. (1985) 173 Oal.App.3d 240, 263, 220 Cal. 
Rptr. 54G.) Tlius·, Waters do~s not support Rptr. 2; No Oil, Inc. v. Occidental Petro
an application bf the doctrine of estoppel to lcum Corp. (1975) 50 Ca1App.3d 8, 30,.123 
preclude a determination that, a· project is a CaLRptr. 589.) In this case substan,tlal jus
public work.. Moreover, the . Waters· court tice would .not _be achieved by .a resolution 
never considered the question whether the that left .Lusardi liable. fo~statutory penal-

' ·~- . . . " ' 
',' ' .-... : .. -,-,~- -· 

---~ _,_., ,.. .. _ ----
..:...--~--- ... - ..:.~ .. ,• . 
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ties. under section 1775 for failing to pay· penalti.es. Lusar.di did'-ttot comply with.the 
the prevailing wage· when it acted in good request.- In N overilher 1986; · the. DLsE 
faith and on the. express. representations of sent a "penalcy assessment Jetter" to the 
a governmental entity. Based on . these District; with a copy to Lusardi. The Jetter 
equitable· prinCiples, ,Lusardi should also purp01"ted to ass\'SS a. statutory penalty of 
not be liable for·penalties under. either sec- · $25 per. day per employee, under section 
b'Qn 1777.7. (relating to failure to comply ·1776, ·'subdivision (f), calcula~d- on_llesthe 
with the apprenticeship provisions of the basis. that there were. a ·minimum of 200 
prevailing wage law) _or seci;ion .1813. (in- employees,. arid-made retroactive-to August 
volving noncompliance with ov.ertime provi- 30, 1986: · The DLSE directed the District 
sions of the prevailjng wage law) based on to withholq $380,000 from future progress 
violations allege~y occurring before Lusar-' paymei:lis.due· Ltisaidi, ari·d to increase the 
di ceasec! wm~k·on the -project in this .. case. ai:nciun,t 'With~eld .b:\i ,$5,000 per day for 

We also. note in connection with- the· eq- ~ash !lay. of nonco~pliance b~yond ·Novem~ 
uitable issues raised .in :this case .that- a!- lier 1~/198~. ,, . . .· - . 
though the contract betweeri Imperial and Lus.a.,rdi contends that the penalties im
the· District· specified that- the prevailing pos_e~ ·against :it·• .violate procedural . due 
wage was:· to· be paid, the stipulation:of the·,; process guarantees because,. they consti~te 
parties makes clear that the District. ·ex: a.,deprivation".of .. ita. -property: without a 
pressly· represented· to Lusardi· that the hearing, :Lusardi ·also argues that section 
construction projectwas not a· public_ work· 11'1J6;.subdiyj;3ion ,(fj,_.•violates the: prohibi
and ther<dore the prevailing wage Jaw did tion of unreason~~:bl~ searches and seiztJies 
not apply, and ·that Lusardi relied in good un~er the E"ourth Alpendment, j;o. ~e· Unit- . 
faith·on'these representations. These fa:cis ed States ·ConstitutiOIL', We do not .reach 
strongly suggest that Lusardi has remedies fue,merits ~f these_l!!'gum~nis -be~ use,. as 
against the >District; Imperialj and ~erhaps we shall explain, theDL,SE;i~ lei;ter purport
others for indemnification .'Of an·y· sums: it iz,g to i_mp9S~' the penalty WaS- ine:!'fective.: 

- . . 
may be r!"quir~d.to. pp.y, :18 a result of Under.sub~ivision· (f) of section.:1776, a 
application of' the : .prev;;oLiling_ wage· -la;vr, contractor. has 10 ·:days • in which to comply 
(See_ generally, R.:9.zay's,Transjer v: _Local v.ith a request. to'.submit certified· payroll 
Freight,Pri_.,vers· L. (~th Cir.l988) 85p F.2d records.:. If.· the contractor· fails .to:_do·so, 
1;l21; _,Southwest. Administrators, Inc .. v. the st:.ltute: .. provides: · "[T]he ·contractor 
Roza~·~ 'i'ra:"!ffer (9th .Qii-.i9B6) 791. F.Zd shlill/."as il penalty to the state or. political · 
769.) · Moreover, if the District made mate- subdivision on whose:.behalf .the contract is 
rial . mis;ep~es~n~tio~s u;;-:r:.~sa~cli. as, 'th~ . made. or. awarded, •fbrfeit twenty-fiv~ dol
stip~atecj fa~ts -sugges( .Lusardi may b.e . Iars {$25) for' each calendar day, or portion 
entitled to recoyer forL.al1 othe~. ·consequen· thereof, ·for each ·worker, ··i.mtil. stz:ict com
tial damages it suffered as a result of such pliance is ,effectuated.' Upon request of the 
~ongful.c~ndu_c·t:, in :addition- f.:.o inde~nifi- . [DASJ or the [DLSE),. these penalties shall 
cation .for amounis due: under. the -prevail·· be withheld. from progress :payinenis .then 
ing wag~:law. :(Civ.Code, § 3333.) - - due." · · · · · 

g, Section i 776 ·Penalties . ~ . " . 
· [17] Lusardi. separately challenges nu, 

merous specific·provisio'ns of the prevailing 
wage law relating to penalties . .- The Court 
of Appeal did not reach Lusardi's specific 
challenges. 

As described above;· in May 1986 the 
D LSE direCted' Lusardi to· submit certified 
payroll'i-ecords and warned that failure tO 
do so would subject Lusardi to -statutOry 

. In this'· case, :there:-was no contract -be
tween·.Lusarcli and the·District.· The.only
contrad to which Lusardi was. B: party was 
the·., construction . contract_ ·between ·it and. 
Imperial. The District iiself had no funds 
to·· withhold·, from ··Lusardi; thus, . the 
DLSE' s letter directing the District to with-_ 
hold funds 'had no legal force. 

Because the DLSE has tsken no effective 
steps t6 iinpose a penalty on Lusardi under, 
section 1776, subdivision (f), Lusardi is in· 

:=. 
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the same position as ·if the ·DLSE.had never · DISP.OSITION 
asserted· the applicability of' that\subdivi· i Th~ judgment of the Court of Appeal is 
sion, In this· context, a ruling ori ;the con· reversed. · · · · · · · 
stitutionality of section. 1776, subdivision 
(f), woti.ld :be purely advisory. We have no 

·assurance .. that Lusardi would· refuse to 
comply With-a renewed request-for recwds. 
Nor· is 'there ·any reason. fu believe that' the 
D LSE -~dtild · necessariJy··seek penalties be-o 
fore affOrding·' Lusardi ari opportunity to 
9ontest the ·matter: in court. We-4ecline to 
reach the,.questions regarding the•.-constitu
ti<inalicy pf. 8ection.177.6 .in.this hypbthetical 

. context .. (See Hodel v .. ; hrginia .. $u.pface 
Min. · &·•Reclam,. ;Assn.r. supra; 452 U.S: 
264, 304, IQ1S.Ct .. 2352; 2374, 69-hEd:2d 1; 
Pac'ific Legal .Foundation.'·v. ·california 
Coastal -.Gom. ... (1982) S3r Oal.:3d · 158, ·173-
i74, 188• Cal.Rptr. 1M; 655 P:2d 306,) : 

' ; 

.J.Ji.s99: · ... :Additiona.l ·Issues·:·:: •. · · : '" · .. , 
' .. Lusardi :argue~· ·. t!ilj_ti" section~· Tf27 
furough 1733 are uncOri'stitUiionaFbecarise 
they authorize the seiiilre cifpropeity :With
out a hearing~ ·~nd :that·· sedtions · '17'75; · 
1777.7 and '1.813 · are·'ti.riconstitutional,. be-

. cause• they provide for· excessive penalties 
6 that are iinpose'd Without a 'hearirig. :; As we 
W have exphi.ined earlier,: Ldsardi·.is not ·liable

for penalties under the ·latter thiee ·seetion8 
based on ·any violation allegedly occlirring 
before" it ·ceased "work lin the Expaii'sion 
Projett ... Accordihgly/\ve do not address 
tiisai-di's c'ontention~···regarding these-'sec,· 
tions:· · .... ,., "· ·.. · ··' · 

. s~ctions ·17-27 't:hioo~gli ·;_173s genedi\y 
govern the circumstances·--:under which 
aw.:U:ding bodies. mi..y. Withhold sumS "'ficin 
c'oi~~tors, an.d p~ov,jdejo~---~~.~ove_ry of 
withheld sums .. As note,dabove, here .there 
was ~o' contr~ct be~e~n :the. co~'tractor 
and the awarding' body', and no sluns .were 
or cotild bave been withhefd from: Lusardi 
by the -' Distri~t.' .. The Director. has. not. 
sought to apply any of these. statutes 
againstLusardi. -Under the_ crrcumstan~_es, 
sections 1727 through 1733 are inapplica, 
ble. We .decline to· address the merits ,of 
legal questions not posed by the facts of 
this case. · 

L All furlher statutory references are to the La-

·.LUCAS, C.J:, and.MOSK and GEORGE, 
JJ., concur. 

··:·:p ANELLI, ·Justice, concurring and 

~!~-s·en~g<. t··· ·; .. ·.- ;-~·;,,_ · · .. :~-\·-:·· 
·I dissent from the maioritv's holding that 

ilie obligation ,of a co,.fractb'i on' a public 
~6rkSproject fu p~y t.he' 'prevailing ~~ge~ 
arise~· fr~~- ~ stat\.ittiry' duty irideperidetit 
~f ~riy c~htractual agre~me!lt o'r ilotic~' tO 
the' cbnirictor: •, (Maj." gpn., ante, at pp. 
842'-:844 of 4 Cat:R.ptr.2d; 'at pp. 64&.:650 of 
824 :P .2dJ The triajontY ·bases its corlcluc 

. s!on· ori "the"!ailgi.uige of one of the public 
works ::iaw's "provisions that' the prevailing 
w~ge " 'shall be. paid til" ail workerS em· 
p1oyeci on puolic workS:O" ·(Jd. at p. 843 of 
4 'caLRJ>tr.2d, at p:·:649 of 824 P .2d; 'qriotilig' 
Lab:Co·de,' § >177i. 1) The majority also as
serbl '·that reqiiiring eontractors"·to comply 
With the:public "wofk.s laws only when their 
contracts require it would def~:it the legis
lativE:,Objective of ensuring that workers·ori 
public works be paid the, prevailing· wages .. 

·(Maj. opn., ante, at p. 843 of 4 Cal.Rptr.Zd, 
at p. 649 of 824 P.2d.) I disair_ee with the 
maj~rlty's interpretation ~f the prevailing 
wage, l~ws. ·• In. my . yie-,v; the. statutoi:V 
s~he~e .. as :.~- whole' do~s :not" ,dis~io~e. :~ 
legi~lativ:e intent to hold contractors liable 
for paYing tiie pr~vailing wages. when the 
contract does 'not' req)lire those. wages to' be 
paid; rather, it. refl~!cts a :view .that the 
r:,E;gislatilre intended. co-ntractors to be 
a~are of .their .Ob!ig'atioris', under. the pre. 
vailfuiuooowage Jaws before entering' ill to 
a con'tract. for public w'orkS. As a"coruie- . 
qilence,. th"e "result ,that the maj~ritY iii thi~ 
case readies i.S patently unfair and, 'in iny 
view, unconstitutlorml as a: vioiationof due 
process; there)s rio evidence that th'e Leg·_ 
islat~e int~nded such a result. . ' ' ... 

·!.- . . . . . - . ,. . . . 

-1n .interpreting the prevailirig-wage .laws, 
V{e miist look at the statutory scheme -~ .a 
whole in order to harmol)ize the ya~ious 
elements. (Mattice Investments,. Inc. ,.v. 
Division of Labor Standards Enforce· 

bo·r Code unless ·othCrWise noted. 

·;··. 
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mcnt (1n87) 190 Cal.App.Sd 918, 923, 235 
Cal.Rptr. 502; Bowland v. Municipal 
Court (1976) 18 Cal.3d 479: 489, 13.4 Cal. 
Rptr. 630, 556 P.2d 1081.) -While it is true, 
as the majority states;: that section 1771 
provides that the prevailin-g wa~re "shall be 
paid .tQ all ·workers employed on public 
works,'' it is also evident' that the s~tlltory 
scheme establishes· detailed proceiltires .. de
sig'ned. to . dn~lir~ that . contractOrs' are 
~:.V~re ~f their ~~sponsibilities ~ndei.. th~ 
P.\lblic_, works. I~ws before ent~ring mtp .a: 
public works ' contract. . (See. §§ '17~3.2, 
1775, .1776,_ suhd. (g'), 1777.5.) ·in particu
lar, the public body awarding the qq1jtrac~ 
is required either lo ape~ifY the p'r~v-aiiing 
W~J:gein the._call forbids, .. the biq specifica,_ 
tions, 'and the contract itself,. or tO in_clude 8: 
statement. in those docurnel:d:S. tilat t~pie~ 
9£. the-preyailing rate ofwages are o~'fi)e 
and availabl_e, for iiispectimi. :(§. 1773.2.i 
fu_' addition", the . awarwng. public body. iS 
required 'to· have the contract include _.a 
stip\llation th~t the contracto~ wili co;nply 
with :th~ fodeiture an_d pef!alty, provisions 
if. any w:orkers. employed by the _contractor 
o;. any subco11tractor .. are underpaid. 
(§ 1'(;75.) .. , _· .... 

· These pr<)visions for precontract -notice 
indicate- that the Legislature intended con-
·••·•.• •. . . r 
tractors to be fully aware of their n!sponsi-. 
bii\cy'Ed-'imy' the. pfevailmg wages and. of 
the consequences of failure . to pay those 
wage·i before ·enteriilg intO a contract for 
the construction Of'JHibJih workS: · The'-Leg: 
iSl.ature· also intended con~ctors to agree' 
tO. those obligations m .the contract: .. The 
statuta!J' 'scheme. ciri inost reasonabljr. be 
read to allow the prevailing wage -liws to· 
be' eriforced agamst the contractor . only 
*li'en the contract ~pecifie; tha:t-t:he pro]ect 
is ·a. public work. The. sti];ulated factS in' 
thi~· ~ase indicate· that Lusardi Cortshuction 
Gorn'panY.~ (Lusardi's) contract did - not 
state that tlie prevailing wage' laws 'were . 
applicable; m fact, Lusardi's r'epresentative 
made clear that ·the company would- not 
enter.·'the contract if' it was for a public 
works project.-' I ·do not believe that the 
Le'fpslatilre intended contractors to be_ held 
liable for the prevailing wages under these 
factual circumstances. 
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·This· interpretation is consistent with. that 
of the.·: Courts of Appeal· that have con• 
sidered ,the question of when a contractor 
can be required to pay prevailing wages on 
a public works·. project. .As will be dis

. cussed,, those .. courts ha.;,e held without ex: 
cep'tion, that the contractor, could be held 

. Iiab·l~)eca~se, in.JJ.o01 each. ;r,we, the con; 
t;ac_tor: had agreed .. in the. contract .to be 

. subject to .the prevai~i'll,g wage 'ta-~s. -. . -

• ·. In· Division· of-Lab. Stds. ·Enforcement 
v. ·Ericsson Information ·Systems, Inc. 
(1990)·221 Cai:App;3d-114, 270 Cal.Rptr. 75, 
the G;oUrt of Appeal held· that a contractor 

.couliLbe required. to .pay-.-the .prevailu1g 
';.;a·ge•to.workers·whO'fell mto•a job classifi-· 
cation·.Jor·which the. public entity awarding 
the contract had• not specified: ~e 'prevail'. 
mg )"'ag.e ... The court. reasoned- that this 
deficiency did not relieve the contractor of 
its obligation 'to pay.- all its._ workers prevail
ing wages, because the contractor had 
expressly, agreed i~ )he contract to pay 
.Pr:fu~iiirig w/.ge~:. ' (22i Cal.App.3d ;,_t pp: 
125-126 .& .in. 21, 270 Cal.Rptr. 75.) .. . . . . ·.: ' . ~ \ . . . . . ;: . . ,•' 

TYro- cases· in-:which paymepj:s were with
held from contractJ)rs after-. the contractors 
fajled to E!n~ure that.prevailing_ wages were 
paid als_9· conclude: that the duty .to pay 
prevailing. wages :.apses fro!Il. the- c-ontra~t 
In. 0. G. Sansone .Co.· .v. Devartment. of 
Xra_nsportati01i. (19'(~) 5i'i Cai.App.3d 43.4, 
i27-Cal.Rptr. 799 ~e couft, held that c.ci~,_ 
tracfur'cciu.ld be reqUired to pay penalties 
and the diffe~eiic'e._betWeen achllll v;~g:~;,_ 
·and the prevailing wag'e rate when ll. sub
contractor_ failed' tO- pay . the pr~yailing 
~ages. The' coui-:t 'reasoned thaithe public·· 
works -pro..;;sio·ii~''!if the Labor Cocje dicfnot 
place ·-an 'iiivbhmi:.ary burtlen on the contrnc~ 
t:Oi:,. 'sine{ "[the' contracfurs'] exec;; bon of 
the- contract·With knowledge of the penal' 
ties 'to· be imposed if they or their subcon· 
trii.ctcihl failed ·to pay the prevailing ·wages 
required under tl\e contract was v'oluntary, 
arid constituted consent to the [prevailing 
wage provisions.J- [Citation.]" (55 CaL 
App.3d at- p .. 455, . 127 Cai.Rptr. 799.) 
Therefore the court held that "[ w ]hem the 
co'ntiactor submits his bid based on the 
prevailing wage determination and freely 
enters into. a contract for the public work 
involved, in uihich contract he stipulates 
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to be subject to the-,p-enalty prottisions of entered into the contract for the public 
the prevailing wage law, lie- 'cannot be work ·and· agreed to pay the pr'evailing 
heard to_ ~ay that he was denied due wages_.in the contract. I believe that this 
process .of law 'with respect to the enforce- conclusiilJi- is' correct.'' . 
ment. of the pe~alty pro+isi~z:t'~:"' -(lbic( "' . 
~inphasis added.) · · U!Jfler the, ·majority's interpretation, a 

contractor, may be iJeld liable for ._extra 
wages alth~ugh -~ had no .)lotice that the 
pr,evailing· wage requirements would b~ ap
plicab!Ei, and, like Lusardi, · he would not 
have entered into-the contract if he had bad 

· · The court in Waters v .. Di'llision of Labor 
St'andards En]or~eme7tt (1987) 192- .Cal. . 
:App.3d sas; 237. ca:I.Rptr. ,546JWate-rs), 
applied. a ·similar 'ana.lys(~; ;There, t~~ con
tracting public entitY withheld payihents 
U:om a contractor to . cover penalties. a:nd 
~ittra wag~s v,;he~~~ .. ;~bcrintracb:.r f~iled to 
pay the prevaiJi~g ~ate. · The City ~contract
iii[ for the proie¢fhad not specified what 
the prevailing' rateS' w~re; neir tliat ·those 
rates wer~ on file' in the clty's .office ... How
ever, tlie: contract betWeen .. the 'city and 
Waters, tlie -coritracfor; aid proyide- that-the 
prevailing wage rates we're to . b'e· paid . to 
the workers.- The"court helci 'tha:t 'Waters 
c'ould. be .'required' ro' pay the differ~nce 
between·tlie prevailing'rate's and the wages 
actually paid,·becau.Se "[tjhe oontrridt ·aoc
u.nents --: . . · did alert Waters,-· a.S • 'he sri 
testified, that the wages must not be -less 

J.J.002 than· the prevailing general rate.''' 
(192. Cal.App.3d at p. 640, .237 Cai,Rptr. 
fi4~. :~:ijphasis' :added.}: . ·:TI;t~,coili1_. s4Jti.d, 
"[w]heri 'li 'contractor freely enters'intO an 
;g'ree;,.e~t. fbi a 'imblic \viirk in 'wni6h he 
stipuiates to pi.y' tht'preva.iling i·ai~' rate' 
.-:· :·, he Wiii. be re'quired t.O' ~om ply with the 
t.Eirms o(hiB contract:" . (!d. 'at p. 639, 237 
CaLR'ptr. · -546.) ·.. . · 

Thus, ili~ courts that Ji:l.~e considered t:he 
applieaoiiitY'of tiie reqtiireni~~t to pay pre' 
vailing wages in . circumstances . in which 
the. public entitY .did not fully eoniplf'with 
its obJigatiOilS agre'~' that "lh~ ditty to ·pay 
the prevailing wag~ [is) trigger~d'o'rice the 
contractlJr. so agree[s) in 'thd ·'contract.'' 
(i5iVision oj Liib. Std.S. Enforcement v. 
Ericsso'n Info:rmation Syste~, Inc., ·su· 
pr'a, 221 Ca:l.App.3d at p. 126, 'fn. 21, 270 
Cal.Rptr. 75;. emphasis addeii.) Under this 
analysis, a contractOr is not liable for pay
ing' prevailing wages or 'for any- penalties· 
for' ·underJ>ayment unless' he was on notice 
of the requirements at ·the time that he 
' . 

£- It a!.io held ihiu.; und.,;.. the doctrine of eq· 
uitoble esloppeJ, Waters co'uJd not be required 
io Pny th~: StatutOr~rl:u:malties because he had; 

. ., .. ' 

· that' notice. In- thaf case, if .a contra'c.tor 
ei1ters into a: contract.in a good faith belief 
t!W.t it is for a ·.private work, ._M·Ihe stipu' 
latedfadti. state that' Lusardi did., .and the 
project iii later' determilled·· tO_- be a public 
work, the contractor ·would effectively have 
been forced against his will into accepting 
a publi~ .works con~act. .To: say ,!;hat the 
contractor will only. be \liable for the eXtra 
wages and not 4'or_.aJ:!y penalties -does not 
mitigate the.fundatiiental unfairness of thiil 
outcome.- :I- see no-:·reason to conclude that· 
the.:rLegiillatur_e illtend~d . such an unfair 
result: • .(See , County.;,of Madera v. Gen; 
dron·.(l963) 59 Cal.2d 798, 803, 31 CaLRptr. 
302, 382 P.2d 342'[court .reluctant to con
strue -statute ·in'· a way_ that would·. cause 
~~harsh and unjust riisult" in:the ·absence of
'~clear ·indication" of legislative intent'];. see 
also Johnson v. -Workers'-Comp. Appeals 
Bil.. (1984) 37 Cal. 3d 235, 242, 207' Cal.Rptr . 
857, 689 P.2d UZ7:) . . . 

The n1~j~·rity atte~1pts' to 'soften the 
h~shness >of its .. holdirig by saying that 
L~s:i.rdi may. be entitled to ind.emnit}• from 
the Tri-City Hospital District (the 'riistrict). 
In my view, the fundamimtal wiiairness 
remains. Th~ iflajo~iifs concJ~sion WOWcJ 
place on Lusardi the prin'lary ·respqnsibiiity 
for paying fbe excess w~ges, aS well'as the 
additional burden of shti~ng. that it was 
entitied .. to 1nd~mnitY . .- .. 'This is a considera
blehurde~ to,pla~e or;~ co~ tractor that, as 
the stipulated"' facts state, relied u; good 
faith on. the bi.Stri~f' s assurances that the 
expansi~n project was a private work. ... ,. . ., . . 

J.J.oosi am also troubled by the due process 
implications of the majority's · conclusion 

made n r~sonable attempt to_ find out what the 
preVailing wages were. ·(Waters, supra; 192 Cai. 
App.Jd at pp. 640--641,' 237 Cn!.Rptr. 546.) .. 
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tiori, S'lf.pr;, 55 Cal.App.3d at p: -455,.-127 
Cal.Rptr. 799.) .. 

il)lposing-liabiHty on Lusardi. In, this case, ' 
tl)e J:)irector, 'after the contract. was en
t~red .int~. ·made a· determination., that the 
project was a public work and. dir~cted the - The n1'ajority has expres~ed· concern that 
District to withhold payni~nts du~ Lusa~di. if_ coritracf?rn _cannot be bound by the. pub
The majority conchides-' that' this- action did .Iii: works taws iii 'the absence o{ agreement 
not result in a deprivation of pi-opercy•with- in the contraCt, the policy of eiisuring tlui.t 
out due' process 6f law, sinr!e there was no workers' are paid-the prevailing wage v;iJI 
money due from the' ·District to·Lusardi, be qef~ated:: -However; :r:dc/n6i see a~y 
but rather, · all money due Lusardi; 'was !ita.te_ P?li~. ;hat'~c~~ on!~ pe · ae.Ved, by 
owed by Iniperial. Accordirigly, ·under the holding confracto_rs hable m· _•these circum' 
majority's view, the· Director would have ~tances:: The· Legislature lias· seen fit- to 
had to institute a court action ~vin~ · -L~: pia_ce o~' the: cp~ihctiliiu:iii/fzid entities th~ 
siJ.rdi notice. and an'" Opportunity'~ be heard ob]ig~tiim t0 reqiure'in.\blic: wofihl :contra~: 
before any deprivation:· of its property oc' ~ci _to pay_ tlle jl'r~v~il!i\~j~~~.e~:; "By tlie 
clirred. ' (Maj. aim., ante; at pp. 845-847:-of <;Xllress ,tenns ofj;h~. SEltJites,: t;he Legisla-
4.- Cal.Rptr.2d, at pp. 651-653 9f 824P.2d; ~e ha~ ·iJ:n~o~ed)Jpon ~he,,a:~arding body 
see··§ ,1775_.},· . . ... , tbe responsibili.tYJor .. pro0ding advarice 

•-This reasoning, in my-View; is-unsound: ~~tice fo the co!lt!-a.~t.Or,th,~~ wag~s must 
The· contract' between the' -District. and- Im-, _ _uoo,be. paid in a,t;cordanee. with the genera,! 
perial -stated· that ':[Imperial] hereby • ape prey_aiJing :rate_ •. ·.. 

1 
[Qitatio.ri.]~'-; :·,(Waters, 

points ·and coiistitutes.'[the·District] as its ~pra, .192 !JIJ.l._;\_pp.3d at.p.,,64.il; .23.7 Cal: 
agent ~d attorney'jn.fa,ct for all purp_oses Rp\" . .-; 54{!.) ;,.The., Bta!:Uj;()cy:._obje~~V:~-- ·Qf: 
respecting construction' of the· .[Expansion guai'Il.I)l;eeing·. that wm'kers,.on.,public works 
Proie,ct],_ includiilg'; ·without limitation; ,the _a:re paid prevailing wages 1'5n be served.by 
engagement .of. COI).tractors ., ... ;··and·.- the reqUiring .public entities to carry out thei.t 
mana~ement. and .. supe'rvision of th~ con·: obligations tinqer. the public works. law .. ,- .. 
struct10n·•.of- the-[Expansion -Rroject]: .. : -· '•;:.- -: ,-.: .. :. ;· , . ,. · ·. · .. -.·, ·_·· 
[The District],-as agomt;· shal\.-, .• : ~upervise , ~~~r9.J,Dg .t~o;, publ!c,_yrq.~\'S)a;vs ,~.~am~t 
and pr.o:vide for; or ·cause to be supervised ~-~arding -~_OJle~:?nl! ~nd,?ot,a~~Jf5~ ife~ 
and Pt:'!l:vid~d for, _as agent for [Imperial], cort;r-~ct?r~ m ~_t:se_ ~rr.cumstance~ wo,';L)d _ 
the _complete acquisition and construction ~e l)o_l:P reasona_]lle·_~ap.~_ fai~'- .. _.Th~· [Jtiblic 
of_ the [Expansi~n Project}!' -T~us, th~ Pis-_ w,9rk;S law .j~p(Js':s :~,~d,\.\w. q~ Hi~ p~~lic 
tn,ct h~d _complete responsibility for manf!,g- agenC'f(- to put ~)dde_rs Pl_l_,p?b9e,of tl!.7 
ing the' construction of the project.' Mo're- potential liability that a successful, bidder 
over, the' inajority"concludes thaf ·as' the' will mcur. Nowhere does thi:i'puliiic''v:.;rrk.s· 
agent of' lmpenal;·;-'the'· ·DiStrict 'is: the hi-iv iuggest 'tiiat bidd~ci no£:hcitified ·o:fthe 
"awardmg· body."·.· -' ' ;: . ·_: · · . iil\pikationk o{ a: l!~cc~~~fu:i 'bid'"_:;+nl"rio'~~ 
, ,if:t;h~ Distri.et i; ·0e· ·•~w.ar~rig'bod;r:," it thei~·ss.be ~.\lbie~t_· to. an,,qbl!g~tlon_:irrirH!~ed 
e)eva,~s.J'onn ,o.~~_t ~ubstan.c,e to say 'that uron ~he~ .aJ1:!'lr· ~e /!!;S~ re~u,I,ting from 
there .was rio inoniif'oWing from tii.e Disc the fmlure of a publk ago:ency_t<i follow the 
tricf to the con~~fti:ir: If tlie'Distrlct did. dictates ot' the law:. Nor·_would-i(be uJlr-ea-. 
~w-e ~oti~y to''I:h~ai-di; theri• tlie _pirectOr sonable to )?la,ce upon . the publi~ .agency 
waul~ not'liave ordered an '~iinp6ssip\e act" itself. the financial burden of its failure to 
when he orde-red- the DistriCt to 'Withhold comply with- the public ·works. !JJ.w. _ :Ely not 
f!Jhds ~oiri ~usardi. (See i-n~f opn:~- ante; a~ering. to itS olili~ation. ~~d~7. the !JJ.w, 
at p. 846 of 4'Cal.Rptr.2d, at p:652'of 824 th~. pubhc ag,ency lB, presumptlve)Y •. th_e 
P.2d..) This Withholding of fu'uds' would beneficiary, of a, less costly project:_ had tp.e 
clearly violate: Lusardi' a· due process rights, public agency advised bi-dders -of their .obli_
since the contractor, -)>'I" auld have been d<:-' gations ·under th!O public. wo_rks Ia-.-: to pa0. 
prived of its property without notice or an prevailing wages the project would have 
opportUnity to b'e .heard. ·(See ·o.(l. ·saj!- been' more~ costlY. to the public. agency. 
sone' Co. ~- [)epartment . o/ Tr~nsiJO~ia- Hence it :Would not be ,unfai_r to require tne 
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·public agency to ·bear any obligation to pay 
'the extra wages. .. · 

. The majority has also raised the possibili
tY that, if contractors are: n:cifheld liable in 

·these· circumstances, public' entities· 'and 
cimtractors ·might collude. to cevade the pr~ 
vailing wage laws. 'However ,'the statutory 
scheme provides criminal sanctions '-that 
. ;vill.serve to discourage coliusiop. _;Section 
1777 makes it a misdemeanor for. anv offi: 
'c!!r, agent, .or repres.entative. oUhe s~te or 
any. p,oliticai subdi~si~n to wilf~ly ._vio1ate 
any provision. of the· prevailing wage ..)aw 
statutory .. scheme. 1 .p'resume ,.that collu
.sion with a contractor to. ev~de' the laws 
,would flili under this sectiO!l .. ; :~:., .· 

Therefore, 1- dissent from ·the:·majority's 
conclusion: that contractors' obligation .to 
pay: .. the prevailing ··wages. arises. purely 
from the. statutory' scheme,·: ...In my view, 
Lusardi canriot be. required j;o ·pay the dif~ 
ference between the prevailing. wages. and 
the wages actually paid because it·did.not. 
have notice that the prevailing wa,ge Iaws 
.il,pplied be.for~ entering. inj;o tq.~ conti-ac.t to 
construct the e::q)ansion prqj~ct and did pot 
agree in .·the .contract to pay _thos.e wages. 
Like the majority, I a1so conclude that L.u
!la,t"di cail.pot be required to pay the ,statu-
tory pe~_alties. . . . · 

.. ·.BAXTER, j_, cci~curs. . . : ;'' ., .. 
ARABIAN, .Justice, concurring and 

dissenting... · · 

· A.HJHiugh I agree that the obligation"to 
pay· prevailing ·wage 'derives ftozn s.tatute 
a,s well· as contractJJ.oo~and that •the. Di
rector of. the Department of Industrial •Re
lations '(the Director) retains the. iriherent 
and necessary authority ultimately·. tO. de
termine a project's public, work . status; I 
cannot support the majority's. refusai to 
accord Lusa~d.i Constructi~n Company (Lu
sardi). a. -rnodiC\!ln .of fairness under .this 
scenario. In 'my view, the circumstances 

· ·~clearly establish· tht,J.t a· grave· injustice 
would. be done if an equitab~. estoppel 
were not applied.'' (Cal. Cigarette Conces
sio·ns v. City of L.A. (1960) 53 Cal.2d ·865, 
869, 3 CaLRptr. 675, · 350 P.2d 715.f I 
would, therefore, affirm the judgment of 
the Court of ·Appeal. 

'The stipulated facts establish that the 
conti-act between Lusardi and Imperial Mu-

nicipal Services Group, Inc. (Imperial) did 
~ot contain any reference to the, status of 
.the expansion project as a public work or to 
a:ny obligation· to pay . prevailing wages; 
that Lusardi ·inquired as· to· the nature of 
the projeCt, expressly declining ·to· enter 
illto a public worb contract;· that in re
sponse the Tri-City 'Hospital District (the 
District)· gave· assurances, based ·on repre
sentations ·of. its· legal counsel, that: the 
construction was private and no prevailing 
wage· . or.' payroll record obligations ob
tained;. th·a:t Lusardi ' p'r'emiSed: -its · agree
ment With. Imperial ·upon those ·assurances 
and representations; aii'd that iri so doing 
L1.1sai-di . actetl in. gooq .faith. Lusard.i ·did 
. alf a business coUld do. . . . 

·- ·.·. . 

A simple recitation of these factS :should 
thus suffice. to,collfum the right to invoke 
.equitable estoppel! .Lusardhicted to its 'det-. 
ri!iJent in jU.stifiallle' reliance upon-the inac
curate representations 'of a ···governmental 
·agency charged ·With irriplementation:and 
enforcement of the law. Nevertheless, the 
majority' ·demur 'based upon an asserted 
·Jack of ·priVitY betWe'en the DirectOr and 
the:'District and the potential niillification 
of ''a' ~trong rule· of policy ·adopted for the 
b~nefit of the jiubiic." ·(ilbj. opn.", ante, ;P· 
848 of 4 Cal.Rptr.2d, p .. 654 of 824 P~2d.) 
·-·.· ·.· . . .. ·. ··. · .... 

· .To reach its. conclusion, the majority 
.amilysis hews to: the "elements" of eq
uitable estoppel. (See Cit'lj of Long 'Beach. 
v. Mamell (1970) . 3 Cal. 3d :·462, · 489; 91 
Cal.Rptr. 23, 476 P.2d- 423.) ·Dispensing 
·equitable ·relief, however," depends upon a 
measure of flexibility 'as ·well as fairness 
and inust accommodate' compelling circum
stances that may not· preciseiy conform 'to 
"the rigid rules of law." (Bechte(v. Wier 
(1907) 152 Cal. 443, '446;93 P. 75.) "Equity 
does nii't"wait ~p'on 'precedent which exaCtly 
'squares With the facts in controversy, but 
Will assert itself in those situations where 
right and justice would be defeated but for 
its· ·'intervention." (times-Mirror- Co .. v. 
Superior Court (1935) 3 Cal.2d 309r.331, 44 
P.2d 547;· Bisno. v. Sa.X (1959) 175 CaL 
App:2d 714, 729, i)46 P.2d 814 ["'no infl~xi
ble rule has been 'permitted to Circumscribe 
the power of .equity to qo justice' "]; cf. 
Fari.na v. Bevilacqua (1961) 192 · Cal. 
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App.2d 681, 685, 13 Cal.Rptr .. 79l'[inabllity te~;, including, ... the responsibilities and 
to restore precise status quo.not· invariable duties of awarding bodies").) ·Lusardi 
bar'to rescission]; Nadell_& Cq: v. Grasso should not bear the burden of the Di
ltoM(1959) 175 Cal.App.2d 420, 4!n; 346 P.2d recwr~s default in failing to maintain ade-

505 ["peculiar, ·and perhaps unique, facts" quate. administrat;ive controls over award· 
justifiei:J ~nforcement of restrictive_ cove- ing l:mdies t!Jat s~are responsibility f,or im
nant as_ to serVices; equitabl_e ~ervitudes p)emen_ting and enforcing pre\• ailing wage 
not limited to chattels].) · · laws.\ - -. · 

Moreover, I- am ·unpersuaded under. the Furthermore, the Director retains the -in-
facts_ that· e'quity 'should not charge· the hereilt ·a~thority to characterize a' given 
Director with the consequences of, the Dis- projec~ as a public work thereby_ inv,qkiilg 
trict's conduct. :As head of the Depart- ·-the obligation tO- pay..l.J.mprevailing ·wages. 
rnent. of. htdustri~l Relations, th!'! Director (Maj. opil., ante; pp. 8~45 of 4 Cal.Rptr. 
assu,;,es primary responsibility. for deter- - 2d;·pp. 6SG--651 of 824 P.2d.)- Accordingly, 
mmmg, monitoring, and 'enfo~cing preyail- ahny'and ·an times theDireC:tor could have 
ing wage laws. on p~blic wor~s., (Se7 gen- intervened, notified Lus·ardi 'that the 
erally Lab. Code, § 1770 · et _seq_.) The -project eoristituter;l a public work, and man
awarding body has mterrelated notification dated· wage and reporting·. compliance. 
and implementation obligations pursuant to Cynically, ci· note such intervention did not 
which it works in conjunction with the~ Di· occur until Lusardi had substantially com
rector to ensure compliance: - . (See, ·e.g., pleted -the project in 'reliance -upon contrac
Lab.Code, §§ .1773.2, 1773.3, 177.3:4, 177.5, ., tual provisions and express representation's 
-1776;. cf. City and County af'San Fran- by a governmental agency to the contrary. 
~co v. Grant Co. (1986) 181 Cai.App,_3d "[N]egiigence"or silence in the face of a 

:1085, ._1092, 227 Cal.Rptr. 154 [cit;y-not_act- duty to speak-may suffic'e'[to -invoke estop-,· 
jng as arm or agent 'of state in faping 0 pelF · [Citation::]" (City· iind County of 
enforce building code regulations since_'city San Fran&isco -v. Grant Co., supra, 181 
had initial and -independent enforcement re- Ca.l.Ap'p.Sa:'at· p. 1091, 227- Cal.Rpt:r. 154; 
sponsibility withi,n its territory].) ~The sta.t; see ·a!Sd' Dettaman.'ti-'v. Lompoc' Union 
utory -scheme thus· contemplates. a confl~- School Dist. (1956) 143 Cal:App.2d 715, 
ence of governmental interests ,and d~ties 721, 300 P.2d-78; cf. People '<· Departm~nt 
'sUfficient in my estimation to ~stahl ish of Housing & Community Dev. (1975) _ 45 
pri>'ity: · (See Lerner· v: _Las Angeles City Cal.App.3d 185, 195--196, ·119 · Cal.Rptr. 266 
Board of Education (1963) 59 CaL2gc382, [comparhig ·estoppel and laches]; n· Wit-
397-399, 29 QaLRptr. 657, 380 P.2d 97i ,and -kin;. ,Summary of CaLLa\\)' (9th ed. 1990) 
cases. cited at_-fn. 10·.) -In· finding to the Equity, § 14, pp.- 69G--692 [defense of lach
contrary, the majority rely on ti)e fact that es].). 'While-the Di.~tr_ict's misfinisance may 

-'the District in actuality: assumed a. position ha.ve _instigated this predicameitt, the Di-
antagonistic to the_ Director. Lusardi, how- rector'e· nonfeasance perpetuated it to. Lu
ever, had no reason 'cto. anticipate ~uch .an sardi's detriment. 
e:ventuality, .whE!reas, ·the. Di.r:e~tor could. well have taken measures tO forestall the . ·A:s to' the: majority's'' policy· argument, I 
possibility. · (See Lab.'Code, § 17'13.'5 [Di~ earinot agre.~ ·that· the L€gislature enacted 
rector may "establish rules and reifulations the· prevailing wagi(laws "for the benefit 
for the purpose of carrying out this chap- of th~ public." " (See County of San Diego 

;~. Whether b~ed on eq~ity or -otherwise, this Co~rt' (1966) 63 C_al.2d- 822, 827--S29. 48 CaL 
court does not lack precedent for -holding one ltiitr. 366,,409 P.2d206 [un_der Pen. Code, §_ 654, 

· gov~rnmental n.gC:ncy ··accountable for. the _ac· mis.d~mellrior convtctlon w1H generally bar felo-
p I S .ny prosecution= based on same act or course of lions of anOther. (See, e.g., e.op e v. tms d b 

.(1982)_ )2 Cal.3d 468, 481-482, 186. Ca\.Rptr,.. 7.7, conduct even when crimes nrc. prosecute - _ Y 
651 P.2d 321 [crimina\ charges of welfare fraud different public law offices]; Lucido v. Superio' 
dismissed on 'collateral estoppel after- evidence Court (1990) 51 Ca1.3d 335, 351-352, zn· Cal. 
found insufficient in administrative hearing; 'Rp·t:'. 767, 795 P:2d !223 [for rnasons of pubhc 
"The People cannot ·now take advantage of the policy collateral estoppel does not preclude 
fact that the County avoidecj Its litigation re· criminal prosecution after People fail to estab· 
sponsibiliti~s B.l)d chose n"ot to Present ev_~deO..ce Hsh ·viOlation of probation based on same un· 
at the prior proceeding.''l; Kellett v. Supenor · derlying · conductl-) · 

850 
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v. Cal. Water etc. Co. (1947).30:Cal.2d.817, mainder:of-the judgment and the inajority'·s 
·.826-82&, 186 P .2d 124.): .. Whatever inciden- reasoning. · f.· ·have concurred: in Justice 
tal: salutary effect. the genefal public may ;Fanelli's explanation of why Lrisardi'SjJOuld 
s_leriye, in the words of the majority, "[t)he not be. reql)ired to· p2.y :the .difference- be
overall purpose. of the prevailing.wage law tweencthe·p:revailing ·wages" and the wages 
is· to protect and benefit.employees on pub- that Lusardi contra~.ted to pay.-·dConc.·and 
lie works projects." (Maj. opn.,- ante, .. p. dis.' opn. of Fanelli, J., at pp. 851-855 of-4 
.842 of 4 Ca!.Rptr.2d, p. 648 of .824 P..2d; Cal.Rptr.2d, at. pp. 657...,.661 of··su· P:2d', 
see Lab.Code, § 90.5, subd: (a);: O.G. San- a'!-te.)· 1 writeseparatelyonly:to state that 
sane Co. v. D~partment of Transporta- r..also :agree· with Justice.Arabian's,eonclu
tion (1976) .55 CatApp.Bd-434, 458, 127 sion that the ma.jority.opinion,resu!ts,in a 
Cal.Rptr. 799; 'd, 11 Witkin,.· Summary of miscarri~ge of· justice, (Conc.·and dis. _opn. 
Cal.Law; supra, Equity, § 183, at pp. 864- of Arabian,-J., at pp. 855-857. of4;,Cal.Rptr. 
866, and cases cited therein [,.'no estoppel 2d;.at pp:~'6!3)-;:663 of 824 P.2q;··ante.) .. As 
where it would defeat operatiori·.of a .policy he . eX]ilainsi.',a.nd as· the ·.Court _<if :Appeal 
protecting the ptiblic").) · AB betWeen 'the obser\red,.-this case erie~ out._for app]ication 
two, the Didtrict, not Lusardi; had the pri- -.of eqgitable. ~f!_t,oppel. · , . · . , . ·.; . 
iii.ary'!itatU.tory obligation to safeguard the .. .Jn ·a.iJ.' apparent' attempt •tO. render.'its 
interests of employees with respect· to mini- harsh result ·more palatable, the \majority 
mum . labor standards. (See,Lab.Code, suggests· that Lusardi· "has :.'rern~dles 
§ 1720 et ,seq.) Indemnification notwith· agil.iD.st the District, Iinperial, and perhaps 
standing, I _see n9 public poliqy fostered by th f ' d nifi' . .. . " (M . o ·ers or m em canon .. ·. :. " aJo opn., 
requirin-g ·a nondefanlting partY to assume at p. 850 of 4 Cal.Rptr.2d, at p. 656 of 824 
that responsibility.' .(Waters v: Division. of P.2d, ante:) This result not only delays 
Labor St~ndar;ds Enforcement (1987) 192 justice ·to . Lusardi, it. unnecessarily_ COD' 

Cal.App.3d 635, ·6~1~4.2, 237 Cal.Rptr. sumes court resources: 
546.) . ,-

As': the Court of Apnea! below summa
rized; "We.have here 'a -fact sit-uation which 
shouts estoppeL" If no equitable mecha
nism ·exists· by which·'Lusardi can extricate 
itself from' the very litigation it 'attempted 
in' good faith to avoid, then. rectitUde· and 
fair dealing have· ceased-to ·function within 
our judicial f-ramework. · Regretfubly, the 
chanc.ellor's conscience lias fallen victim to 
the vecy riiidity of the rrne of law it ~hould 
seek to an:eliorate. (See -l..loosBechter v. 
Wier, ·suprai 152 Cal.: 443_, 446, 93 P. ·. 75; 
City of Los Angeles v.'. Cohn ;(1894) 101 
Cal. 373, ·370-378~ 35 P. 1002.) 

. BAXTER, Justice,. concurring .and 
dissenting. · 

I agree with the majority that Lusardi 
Construction· Company (Lusardi) cannot be 
held liable for statuto!'}; penalties. I re
spectfully dissent, however, from the re-

2. ln no respect do th~ facts imply a case of 
Ul\iust enrichment or an unfair profit by Lusar
di at th~ expense of employees who may other
wiSe have been e~titled to a higher wage. Lu
sardi and the District premised their ncgotia· 

824 P2d 663. 

.JrCal.4th 1·105 

. .. ·~ ' 

R<>!>ect .CO!>.'NOLL Y, et al., Pl!!intiffs 
· . and .·R!'sponde.nts, . 

v. 

COUNTY OF ORANGE, et 
al:, Defendants and 

· · Ap'(>eiiantS. '· 
· No. S0166BG. 

Supreme Court of Ca!if~rnia;. 
In Banic. · · .' .. ; · 

·Feb.· 27, 'i992. 

As 'Modified Ma;~h 26, 1992. • 

Board of regents of state university, 
uni~er~ity housing authodty~ and professor 

tions and thc.final.tenns of.the contract on the 
absencc .. of any prevailing wage obligations. 

"'Editor'~ Note: The fin.a! ~tar pa·ginat.i'on· o(the 
·modified Stale Report opinion- was not .. iivBllable 
for the bound volurriC~ 
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' • . : ~ , ' • "r ': : 'I . ' ~ ' ---. ..... . ' . ·:·. :' 
ROAD· SPRINRLER .F.;.'I'TJJ;RS :LOCAL 

-- ._UNIONN.0: .. 6_69.,Plair-tiflhand: ·:., 
-:.· .. · Respondent,._ ·:- - ·' .. ;.. ~-

v.' • '· ••_.,··.·••, '.Y 

-2. Judgment,~54Q ...... ,;: _,·,. -· .-: " .. _ :.- • · •. · 

''The· doCtrine ·oi-- ''i-~8 judicita"''ai-'· 
"da.ini pnicl~ii:in" giVes preClusive. effect 
to· •former judgments 'iiil-'the merits ·and 
'bars' relitigatiori of. the same·~ailse :of a:r:~--

G & G · Fffi.E. SPRJNKLERS, INC.,·· 'tiori in a slibSequeri~ ·swtli~tweeiilhe'_ s3::rlle 

· Defendiilit ~rtdAppellant -· <.. -- · ~~~e:rp:u~=::~_:t:vi~-----~-~--h:. :~--.. -No .. CQ~~~8S. - · ' - . 
- ·-.' ' ' -.foi- oilier.-'judii:'.iar consfr.ucti6ns 'and. -' 

.. c'ourt·of Ap_pea,l,'Third .District. - _-. defin:itioris'.: .. :·_:. · :. -· ·- · - --· -. ··'· -.. , . . . . . ' .. 
. . . ' -. ·Oct: lt··-2002.: ...... 

· -- -·. c~ed 'riir Parti~I i\tbli~aBo~: · 
. . ~ . . . . : '_.. . \-~. . ! : -

. .. :.-_;:;·,. : 

37,Judgm~nt ~540_.._ . , 
- .. ·. 

... · 

_ - :The r'e~ >judicata· doctrine: pro~otes 
jiidiclli! economy by;!liliriting niilltiple i.iu; ·. _ Urtio~ b~bught a,ctibn~galnst fu.e sup:_ 

pression 'sprinkiet aulic~hk-at±or_' fo;. the ' . - '' ' '• · ... --. '· .· .. ' 
constructio~"ofnew.'~g-: of c'dunt;Y '!i~~pi~· -4. Judgment <1':=>948(1);.9.51(;5.)- .: ' 

gation.· ·.-: --· '" - ' ; · · 

w.-.all¢glrig' stibcoiitra:ctor's faiiiire to pay : .,. The-':def~~ of;~~s }~ilicai-.a 'must•be 
p~evailing wage'nite''and"benefik.'±ii~ Eju- pleaded and proven..· . ' 
perior. o·bm; SaD.;sbaq_uii}'-'¢aiinti; 'No. :; ., _ _, ... .- . .. ... 
29473'7, wlllia.ln t :M:ln-raj,' Jr:: "J:;-awar~~4 ·5: iudgment «=?~78<2)· -... , 
tlie'linion $230;630.60 foi: aefiCienc);:-wages: 
lin, paid -benefitS,- w:i.itilig : tinie ·- _pei:ialtY 
Vi-ages, futerest, attorney fees,. and .costs:· .. 
Subcoatractor ap~ecled. The ·co~ of Ap:. 
pea!; Blease, 'Actiiig. P .J!; ·heid that: (l}.·a 
worker -~ri a public works i_:ir'03ect h~' a 
private Statutory cali.se: of action· agaiillit a 

·contractor·' to· i-ecoyer· Unpaid--prevailing 
wages and .;;,~ting ·time' wages, 'arid (2) an' 
award of waitmg time penalty wages wa:i 
wiu-r;mtea:· . -. ·- .· - ' ·_ ' --

·, ,. 

i-\.fiirmed. 

1. Appeal and Error ~173(9) . 

. Fire suppression ~priDkler_ · subcon-

: ''PPViti;·· for 'piirj:ioses of ie~ judicata; . 
invol-ves i person so' iO:entified 'in interest 
witli··another that: he i-epr~sejlts 'the- same· 
_lega].."right. · .: '<· · '· .-:::· ... •.· · -: ~ 

· .:_ .s~~ p;,.blii:~~Q[J w9~Js iihd 'p~'e;; - .·· 
·for. oihei- judicia:! constnii::tinns -and ' 

-'·-·defuiitions·:··:·,--• - ·.: .. - · .... · 

6. Appeal and E]rror P842(8) .. · 

'Becimse . art 'assignment is :a written 
instrument, 'in.- the' -.absence. of. parol • evi
dence, the -appellate· coUrt reY;ie-wB- the ·aS~
signinent independently; looking to the 
language of the ;isSignmerit.- -

f ' • .:: :· ,. 

7 .. Public ContractS e=>46 tractor for the construction of new wing -of 

county hospital waived appellate review of - A payment bond is the practical ~U:b_._
its claim that ~qn's ~ctiob against sub- stitute for a '!JJechailic'slien: iri·-tlie phbli~ 
contractor, alleging: subcontractor's failure -works 'context, when 'a stOp notice is"inadro
to pay prevru.Jing w'age rat~, WaS barred by· quate·Jieeause'insufficient funds remai.n:lo 
the res judicata effect of the final judg- be piud by.the aWat-dizlg body.· 

. . . . ; . . ment in the Department of Labor Stan-
dards Enforcement's CDLSE) - action 8. ~.ublic Contracts e=o25 
against general co11tractor, where subcon
tractor failed to rais~ .the res .judlcat~ de
fense in the trial _court 

Workers have no mechanic's lien 
rights regarding th~ pen~rmance of.p~blic· 
.;;,ork. West's Ann.Cai.Civ.Code § 8109. · · 
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.9. L.ai.Jo~; Rclatici;.,ti «=>l49l:':'. '' ... 
. ; ·.· 

·: ·.When: seeking recovery 'for deficiency 
· wages for bi·each ·of' a public works con~· 

tract, the plaintiff mu.St· -plead a c6rirmoh 
law cause of action fo:r .. brea~ of cpritract 
ai\d must allege.th~ p~btic wo~ks, ~9Aliact, 
by i~ tepns, r_eqUir~~ 't)i.~ pa~en(o(pre-: 
yailing wages. · · 
.. .'- .. . . . . ' . . . ~ ' ' .. : . ' ' : .•. ):. :i . . . . . 
10. Labor .. Relations· e:>l47L 
· ·,_&,signi:nent from work~rs· to union, of 

''any ;and· all 0'statut0i-y and priVate ·)?9ild· 
. rights" with: respect to recovery of pr'evuil~ . 
irig wage rate ana beneflili froin..~ubcoti-

remedies;·, DLSE· ·also may: file· -suite on 
behaif of workers agaihst · aWai-illilg. boay 

. on tbiid ··patty 'beniill.ciaty theOry; and 
ag~~t sui-ety ~n payrileilt bone!. . West's 
Ann.Cal.Labor Code§ i775 .... .· .. ' ' . . ·. ' -~ . . .. 

· 15. Labor Re~ations e:>l471 · 

··· .A :Wo~ker op.. a public works project 
may mamtain :a 'private. '~t .· ag;ili'iBt the 
contractor' tO}'ecover deficiency wages 'as a: 
tlifrci parly beneflciaty. of the ··p'u!:llib coii~ 
tr~ct if tii~· cohh-act'ImiV:ides ·ra~ th~ pai . 
ment 6fp~~ ... j{wages:': .:.; . : .•.... :,,· .. 

. ' . , .. : 

tractor for· public··works 'Jiroject; did' licit iu. Labor Relations ~1471: · · ·· 
· assign the workers' persoriahir' 6ontractual ,·... : . ., .' · .. . ·:, . ·. , . . · · . , .. · 

rights. . · . : . . . L. : A w'in;k~. oi:i a pu~lic. ~orks, project 
. . . . haa a private ~tatut'or:Y • cause of act:ibzi' 
l,li L~llGr ~\:i~tr~_I,l_s.~t.492.1 : : !· .. . ·• ... ai;amst a ~~ntractot :t,{ recoy~· \ci~aia pr~ 

· .. In a. stiit to rei:over. deficieiu:y. ~ges v~g· wages:·. West!s Arin'.oai:Labor 
by a uiDOI) as, an assJgnee (!f a:n aggn~yed . . • 
worker who: is a.'third P:i.rtY. ben~ficiaiY .. Pf · Code-~§._ 1194

' ~ '(74
. ' . . · .. '' 

the public· works contrac~. the 'llcion has 17. cLabor ReJ~tions .;1268 · · 
. th~ burden of proof ~d ;;;ust establlsh ·the . 
. fac~al elem~nts of i~ standing. as a thkd 

. party beneficiary.' · '· '' · · ·· '' ;., ·. ,·./ · .. 

~:;Eab~;Rel~tio~¢7.i494 .·.· .,,, .. 

. Dep8.rtm'~ti.t of·L~b~t SJ;aildarils En~ 
forcement :CnLSE) n'ee_d ·n~t obi:all; ~·-.a"_s~ 
signment from. at! ~ggrieved, worker befc;ire 
bringing. stiit. against the contractor on be~ 

. half of the .worker .. for.recov.ery of deflciem
cy wages.. West's Ann.CalLabor Code. 
§ 96.7. 

. . 
i3. Labor Relations i=>llOI.l 

Central · purpose ·of· the prevailing 
wage law is to protect and benefit.employ
ees· on. public. works projectS .. · West's 
Ann.CalLabor Code §·1720 et seq. . 

... . . · ... 
14. L~bor. Rel~tio~s e:>l~68 . : . , · ... 

Provisiow~f PrevililirigWageLaw, au~· 
tborizing Deparirmint of Labor ~tandaJ.::dB 
Enicirceinent (DLSE) to inaiiitmn ciw·ac
tion to recoi;er deficiency wages and penal
ties from a contractor on a public ·works 
project who fails to pay -the prevaiiiii.g rate 
to his workers, does not specify exclu.Sive 

·. . CaliformiJ.:~ prev,:J.iling. ;'l'l!lge . ~aw ,is a 
. ~um. .wag~ .. law. which. gu,~antees a 
minilnim.i- ~ii .. ~ge':. for ~~p!oyee~ ·. hi.J:E!d . 
tci woi-k .i:m. pubik works cGntracts; WeSt:s 
~caiLa~or. Code ( i72o. et.s~q . 
IS. :Labot ~~ia:fi.omi e;:;Iiou; 1i6S: ··· .. 

- .. --~ ·. - .. ; - - - - ·.. . " ' : : '· 
. , . P;revaJling .:;:'!'age law seryes ,the i,mpor· 
timt public . P9Jicy go:ils· of protecti.r:lg ~m~ 
pJoyees ori' public works .projects,: compet~· 
ing:~·llllion·. contractors,· -~d the._ p1,1blic. 
West's Ann. CaL Labor. Code:§ .1720. e~ seq. 

_-. \ 

19. Lalior:Relations ~147i · 
., '" .. ·-·-: 

·Workers on public works proj·ects 
hav'~ -~ p~ite statutory right u;·su'~'ili~ir
empl~yer for waiting time wages.' :west's 
Alii1.bai.Labor Code § 208. · · · · · . -:. ·_ ·; .. : '• -.-

20;· Master and Servant e:-79 · 

; ''W~ges," withiri .·m~a~g. of' statute 
reqUiring prompt payment of wages when 
a worker who d'oes not have 'a . Written 
contract for a definite period qUits his 
employment, .includes health benefits ·and 

., = ik 
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other. fringe benefits. .W.es(s Ann.CaL1a
bor Code.§§. 200, 202 .. · : . . .. . · 

See publicatiuu \Vunh and· Pb,r:ases· 
. for other 'judicial. constructions and · 

defin.itioci. · · · : · ·· · ·· 
·' . . .. · . . . 

21. Master and Servant <1:=>79 

"l•rill.ful," .·Within meaning of statute 
authorizing waii;ing tilJie penillties · if an 
ep1ployer \VillfuJ,ly fails to· promptly paY: 
wages when 'a worke, who .does not !lave a 
~~·~anti-act for a definite perjod qtilt.S 
his emplo~e~~ •. means . the employer ·in-

. te'ntionail;i'Iailed or refused , to perform an 
act whkh Was reqwred to be do~~; it doe~:. 
not mean that the employer's refusal to 

. pay, wages mtist neces~arily be b~ed mi a 
deiiliei-ate evil purpos~ to defraud, worker~ 
of wages whiCh lli,e employer, j{rw~ .to. be 
due. We~t;s· Ann.CaLLabor Code §§ 202, 
203;':' . ' ' 

See publication Words and Phrases 
'for other judicial constiuctiolis and 
definitions.· · · · · · · · · 

22. Master and SerVant e;;z9. 
Fire suppression sprilikl~ . subcon

tractor for' d.iristrUCtion of'·new wiilg of 
'c'ouilty hospital was ·liable to fire spri.nlder 
fitters for waiting time 'penalties,' relating 
to subcontractor's failirre to promptly pay 
prevailing wage·. Lipan fitters' ·termmation 
o{ eri:J.ployment, though subcontractor had 
paid fitters 'inore than prevailing wage for 
·pipe tradesmen; ·fitters had been· entitled. 
to prevailing wage for sprinkler.fitter clas
sificatiori;.rather 'than the lower wage for a 
pipe tradesman. ,.West's Ann.Cal.Labor 
Code §§ 202, 203. 

23. Appeal and En-or e=;l010.t(6), 
1011.1(5) . 

The power of ~n ~ppellate court 'j:IC: 
.gins and ends wii:.h the deterininafion as to 
whether there is any substantial evidence, 
contradicted or uncontradicted, whlcb will 
support the finding of fact. . . ' 

24. Appeal and Error >t=>I012.1(2) 

, The. appellate court will not reweigh 
the evidence. 

25. Appeal and Error ~931(1) .. 

A reviewing,court begins with the pre
sumption that th.e record contains evidence· 
to .sustain· every fin rung of fact.. . · · 

26. Labor Relations ~1268 
. Master and Servanf>t=>79' 

FailUre of fii-e suppfesslon s~nnkler 
subcontractor for construction of ne_w V?in'g 
of county hospitaLto·promptly pay prevail~ 
iil.g wage upon fire aprinkler fitters' t:erml
Iiation of employnieli.t·was ''willful," within 
memung .. of st:ltUte authorizing . waiting 
time pe)'lalties if an. employer. ~y fails 
to.promptly pay wages wh~na worker wh() 
does . not h::tve .. a ,wTittel!. co,ntr.act for a 
definite period quits his employment; au~ 
'contractor's erroneous classification of the 
fitters in the ia;:er:~\Vage:·datiig6cy \:if. pip~· 
tradesmen was'·not'a goCid faith legal 'IIlis
take, .beciu.ise it -was·· clear· the fitters be.: 
longed m: the· hlgher-pa~g:spriiikler fitter 
classification. :weses Ann.CaLLabar Code 
§§· zoz; 263, · 

~7. Master ~d Serv~nt ~7S ·. • 
An employer~s good faith mistaken be

lief regarding 'whether ''wages' are owed 
may negate a 'filiding 'of willfulness; for 
purposes of statUte auth~rizing waiting 
time penalties. if ari employer 'wiilfuny fuils 

'to promptiy pay wages when a worker who 
does not ·have. a· Written · contract for a 
definite peri.od quits Ji.ls · emplo:~:ment. 
West's Ann.Cal.Labor Code'§§ 202, 203.' 

Horvitz & Levy, David M. Axelrad, .San
dra J. Smith, .Encino, Steph~e Rae 
'Williams, Jon . B. Eisenberg, ·Oaklanci; 
Robert G. Klein, for Det~ii.dant ~d App~-
lant. · · · · · 

. Roger Fro=er & Associates and Rag~ 
· er Fro=er, Los Angeles, Jar Plaintiff and 

Respo.ndent. · · · · 

· Robert N. Villalovos, Sacramento, and 
Michelle Yu, Los Angeles, for -Division of 
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Labor Standards Enforcement as ~cu.s 
Curiae on behalf of Plilintiff and RespoiJ
dent. · ' · · · · · 

· · BLEASE, Acting P.J.. · 

·This case is the result of a dispute :aris- · 
ing from' the construction of a: new Wirig of 
the San J.oaquin · Generru Hospital;'· m' 
which the· subcontractor, G &- (}- Fii-e _ 
Sprinklers, Inc: (G & 'G), failed .to pay its 
wtirkers tlJEi prevli.ilU:lg wage rate for their ' 
labor classification. · . 

· Ro~d · Fitkrs · Spi'in.klers ·_ Loc!il Urii.on 
~Q-.· 669 (the. Uni,oni, acting on the' ~sign
~-~t of th~ ~t\ltozy rlgllts·. ~f.rotri- ~o&~ 
ers, sued G &' G~. reco~ef 'their rmpaid, 
prevailing wag~s i.lnder Labor Code ,s,ec~ .. 
tion .·1774 1 .arid for 'Yliiting tim·e peruucy. 
ryg~ ~der~~e~o~ ~03. , ·_ ' . - ' · 

.G.& G appeals.· from· the. judgment- in· 
favor of the. Union; raising .several conten
tions. It claims this matter 'is preoempted 
by the .National LabQ~ Relations Act_ and 
that 'the National. Labor Re.l.li.tipns •. Board 
b?:s.. eJ.Cclt¢ve jurisdicjioh_ ov:e,r: , ~--:case,_ 

· the Union ·has no standing .to .sue because· 
its standing ·is limited to recovery of the 
workers' statutory rights and .. the .workers 
have. no: private statutory right to-·recover 
unpaid pr-evailing. wages, G · & G's rea,son

-aple good faith choi~e··of job· classification 
defeats -the-Union's"daim, ·the.triill. court's 
erroneous rulings on the' burden of ·proof 
and the admission of evidence reqUire · a 
new trial, .and• G. & :G is not liable for 
waiting- time penalty wages. · '• 

·In. the published portion of the opinion_ 
we conclude th~' uruon, a5 assignee of the
workers' statutory rights, has standing to 

1. All· further section references are to the La-
bar· Code Unless otherwise _specifi~d. · · 

2: U;der Calif~rnia Rules of Court, rules 
9.76(b) and-976.1, the Reporter of Decisions is 
directed ·to publish the. opinion except for 
Parts· 1, and lli through V of the Discussion. 

assert G & G's ·statutory· duty tci pay pre• . 
vailing wages. under section.l77 4, because 
a prevailing wage·is a miniinum wage, and 
therefore the. workers rriny .a~sert . their 
express rights to recover their unpaid pre
vailing· -wages under the minimum 'vcage 
provisions of section 1194.2 · 

· .. We- find no error and .affirm the judg-
ment and award of damages. . 

F.i\CT:UAL A.N1;J P,ROCEDURA,L 
.. , BACKGROUND 3 

. -On September zs; 1993, the County of . 
San Joaquin awarded. Perini Buildi.iJ.g 
Company, Inc,- (Perini) a public works.eon-. 
struction contract to. build a new 'wing of 
the San JoaqUin C_ountY General :E!.ospttal. 
on' November 23, l!'l93;·:Perini'seiected -G 
& G ~-the siihqonb-acto~. to illiiWJ .. ilie fire 
suppression sprinkler 'sy6teni. for the ·has:. 
pitaL · Bursuant. t6 a written 8uilcini.tract, 
· a' & . G agreed to perfo~ tliis work- .t'or 
-$398, olin. •. . .· - . · . . . . 

-. A fire ~pp;e;~~n-.SJi~er eysteni. .may 
b.e installed. only .by _workers ciass~ed ii.s 
fire sprinkler iiftei:-s, a iikill'ed ~sification 
·of .j;he _plumbers craft respQnsible_ ·for- ·in:c 
si:.aning Md ma:intaming. several types or 

· fire supj:ir.ession sy~terns.. - · · · 

Ip its call for bids and in the __ public 
w:orks ._contract, San Joaquin Courity pub~ 
lished the prevailing -wages for. the work 
classifications necessar-Y tO exe~_ute the 
contract. Included in the· public11tion· was 
the· basic preVailing hourly wage· rate for 
fire sprWder fitters.· ID.cluding. benefits, 
the· rate was $33.73 per hour in i994·wl:ien 
the work WaS performed. . 

. G & G bi.i-ed a number ~f workers t0 
install the· fire_ suppression system· it hacj. 

3. The Statei~1ent of Facts are taken primarily· 
from the trial court'.s Statement of Intended 
Decision. 

• I 
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agreed to provide . Ullder. its subcontract cials. in. making its· detETJDination that 
with Perini. Four of these workers were Marlowe, Ahoff, and Ledford should .be 
Thomas Browning, Dennis Marlowe, Ken- classified ·as pipe tr:-ades.men and paid· the. 
neth Ahoff, and Stephen Led£ord. They prevailing wage for that classification; 

are fire sprinkler fitters by trade .. with Browning, M~lowe, Ahoff, and Ledford . ·. 
· · years· of. experience in the trade and be- 'signed .. a document assigning the Union 

long to the Union: · 'G &' G hired Browning their , "statutory" rights to collect under
as the foreman and paid hirp the basic rate paid wages and benefits. . . . 
for the classification of fire sprinkler fitter, . The .DLSE filed a complaint against 
but failed to provide him with the required . Perini and its sureties to recover the un
benefits_ G & G paid Marlowe,·Ahaff, and. derpaid wagesand lienefi.ts f9~ 17:wqrkers, 
Ledford as pipe·.tradesniell,· a classification .and penalties. · Tbe Union, as assignee .of 
that carries a lower p~ diem prev:i.iling Browning, . Marlowe, Ahoff, ap.d Ledford; 
wage rate than a fire sprinkler fitter. G & . IDed a coin plaint. against the County of San 
G; also failed to provide 'these men· with Joaqliht,Perini;' G & 'G,.· and the sm~ties 
benefits. . . .. ' . for their .. Ullderp~rl ~g€!s and. waitiDg 

. Browning, Marlo~, Anoff and Ledford .. time penaltY wages .. Pllrstiant to ·a stipu
filed complaillts with the Departllient of ·. lation il.nd · order, the • .Uruoil · agreed to 
tabor Starick.rds . Eiiforcement 'cDLSE) aliate:it.s action agaiDSt.tiie 'colmcy, Perini, 
protesting .their rate of pay arid 'tacit' of and the sureties, ' and these. detendantS 
b~nefits, . h-iggerlng an inv~~tigation 'by . were dismissed:. from the .,actiori. :wi.thinit 

· · · · · prejudice.- ··Tbe i;wo·mattenrwere con.soli~ 
DLSE: .Af'ter ari illitial :review of the m~t- . dated .. and tried.before the coui.t 
ter, a DLSE investigator advised G & 'cit 

. was using· the wrong ClasSification to pay The trial·court found in favor of.DLSE 4 

its niep and adVised it to cease that pl-ac- and· ·the Unio~: . The court award~d :the 
tice. G.·& G did' riot beed.:the advice. Unlon $230,630.60 ·a.~ G & ·G fordefi~ 
DLSE s~bsecjuently filed a Notice to Wrth~ ciency wages; ilnpaid:benefits,•waiting time 
hold . Payment against G & G in . the penalty wages, futerest, 'attorneys'. fees, 
amoUllt of $93,867.68 for wages an!fpenal- and .costs." .. The amount .aWar-ded for· defi" 
ties. DLSE i:letermined the total amount ciency. wnges, $93,633.41, was .included in 

· · . the. total. av,rards to '.b~th··the. Union and 
ofWldeipaid wages and penalties owed by DLSE and wa.S made joint and .. severaL 
G & G was $219,92925: The awarcLto th.e -Union ;for waiting .time 

. G & G Called. m~y ~ne .witness, ·Mr: IW wages, interest,· attorneys' fees, and costs 
Ben-Artzi.,' .. to . testify concernmg itS claim was made several. . . .. 

it paid. Browning, Marlowe, . Ahoff, . anci. G & ·G fiied a timely notice of appeal 
Ledford their required benefits and· that it fr~m the judgment in favor of the Union. 
had reasonably and in good firith relied on 
inforimltion provided by government offi~ DISCUSSIC>N • 

. ' . . . 

4: DLSE was awarded a total of $343,839.26 
against Perini and $215,820 against the sure· 
ties. 

5: The total award of $230, 630.60 is calculal
ed aS .the sum of the following items of darn
ages: deficiency wages: $93,633.4!; interest 
$41.257.19; · waiting time wages (§ 203) 

$32;380.00; ~terest:· $40,860; ··and.' attor- . 
oey's fees: $22,500. · 

6, At oral· argument, G & G raised the d~fense' · 
.of res judicata for the first time, citing to 
footnote 1'2 in Mycogen Corporation V .. Mon~ 
santo Co. (2002) 28 Cal.4tli 888, 123 Cal. 
Rptr.2d .432: 51 P.3d -297, arguing that the 

. final judgment in DLSE's case against Perini 
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I.· 

IL 
Standing 

[1-5) G· & G contends-. the- Union 
lacks· standing. to assert the workers' 
claims for · unpaJ.d prevailing . wages and 

_ i?_~nefits.:· G &' G claims the Union was 
assigned only the right to recover for the 
worktts' statutory- rightS .and the work
ers. have no· private,- statutory -rightS tq 

.sue a.-subcontractor- for unpaid-:·prevai!ing 

. wages and benefits. 

The Union argues the emplo~·ees tr:J.ns
feri-~d to :the Uniori '"any and all statutory 
.rights'" which. incliide the po'W~ to collect 
:the unpaid preV-ai!ipg.wages under section 
1774, a:s well as ilm;l.er a third-patty benefi-
. ciary theory. We agree with the Union 
.although we . dllier in oW: linaiysis of the 
·statutory· basis ··for standirig. · ·.we· :agree 
with G & G thii.t the nglits conveyed· by 
the ~signments are' liniited, . foi' pUrposes 
of oilr. discuiiaion, to :tit~ workEirs'_ st.a!iutory 
rights, but conclude. the wor~ers 'have pri
vate: statutory rights 'to . recover uiip<lid 

- preva.ili!)g wages under, sectioris-119.( and 
1774 and waiting tulle wages under sectiori 
203. - - . - . ' _.' 

. and. its sureties,- bars: r.edo~erY. by. the .Union 
agains't G -1& G Under principleS 'of res. judiCa
ta. 

This- claim h;..- ~o meriL The .doctrl~e ·of 
·res jtidi~ata, cir "cl~m p-~ec:lusion/' giVes. pre
Clusive effeci to-former judgments on the mer
Its and ba~ relitigatjon of the same cause ·of 

. '. actio~· iri a ~ubseqUent suit betWeeD. the· same 
·parties or parties in privity with th~m. ·(My: 
i:ogefl, supra..) The doclrine promotes judicial 

- economy by · limiting inultiple litigation. 
(Ibid.; 7 Wi~, Cal.· Procedure (4th ed. 
-1997) Judgment,§ 280, p. '820.) ln Mycogen, 
the Sup rerne Court held that a final judgment 
in an action for declaratory relief and -specific 

· perfohnance is it· bar "to a separate subsequent 
. action. [or damages on the same underlying 

claim.- · 
Tiie deferise a[ res judicata must -be pleaded 

and proven. Failure to properly raise it in 
the trial court waives it. (7 Witkin, supra; 

A. The Assignment 

The assignments state as follows; 

"The undersiined· does hereby authorize 
the filing of ·Mechanics Liens or. Stop 
Notices, on_ . my. behalf with respect to 

the job site at San J o~quin General Has~ 
'pita!, French. Camp, whereon jny Em
ployer G & G FIRE SPRIN'E:LER co·., 
INC. ("_G & G") vias engaged, and 
whereon the- underSigned ·. -wUrked, · .for 
. which work I failed to -receive' payment 
of state: prevB.uing Viages; · ~d further 
transfers and . assigns for:· purposeS. . of 
(.!Oile-ctian, all of. my _rights and causes of 
·action under the Mechanics Lien LilW to 
Road Sprinkler Fitters Lo~:i.! Union; 669 

- -(''1Jnio~"), and ,doe~ Iurther tr~~fer. and 
. ,assign all·interest in _and to, any .and ·an 

parties n~eq thereill. (oWner&, ~;ard
. _ing ·bodies, ~td.) t~ , said- uiri9n... . Th~ 
Assignriwnt incliuks any a?id all statu.
. tory. and privat~ bo?ui rights .. "· .CEmpha

. ' sis added', in. omitted.) ....... 

The trial court found that while the· as
signment is. '.'less. than artfully. drafted;~·- it 
mcluded':t~e -workers' statutory rights un
der section._l774··and any third-party bene-

. Judgment,;§§. 281, 29!, .pp. 821, 836~837:) G 
& G waived this claim-by failing to raise. it in 
the trial court.' Moreover. among: the many 
hurdles that G & G would -h~~e 'to overcome 
to suc~essfuiiy_ assert this_ defen5e ~o~_d: be to 
establish privity of interest beto/een the DLSE . 

· and the Union. . - _ . . . . 
" '[P]rivity involves a person so id~nti6ed in 
interest with_ another that he represents the 
same legal righL' "{Zaragosa v. ~raven (1949) 

. 33 CaL2-d 3LS, 318, 202 P.2d 73; 7 Witkin, 
supra, Judgment,§ 392, p. 961.) -G & G-must 
alse> establiSh identity. e>f claim.- (Mycogen, 
supm.) . As we ·discuss ante, ·the' le~al daiins 
and factual' issues raised and litigated in· the 

. suit by DLSE against Perini and its sureties 
were- significantly different from those claims 
and issues raised by"the Union· as the workers' 
as~ignee against G & G. (See &1. I :i .) 

... s~e footnote 2. ante. 

ij 
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ficiary theory based on the· prevailing. wage 
contract 

·[li-B] Bec~us~ · t':ie assigmTient is. a 

wrii£en instru~ent, in the absence cif parol 
eVidence we re~iew the· assignliient ·inde
pendently, looking to the languag_e of the 
assigrunent. (Parsons v. Brutal Dev. Co. 
(.:1965) 62 c~L2Ci 861,- 86~66, 44 CaLRptr. 
767, 402 P.Zd· S39; Gifford v. G_ity of Los 
Angeles (2001) s8 Cal.App.4th 801; 806, 106. 

. daJ.Rptr .2d 164.) By it~ own b~rffis, the 
· aiisignment Is limited to· the filing· of- Me

chanics' Liens ·a:na 'Stop Notic'es,' iui.d for 
puri>o~es ·of collection; "all .,". . · cause~· of 
a'ction' under tlie Mecluihics Lien ·Law", 
ali.d "any · and i all st~tutr:Yry and_ private 
bohd '. rights." . (EmphasiS 'added.( Be_-
cause these rights are expressed in the' 
con.iurictive, w'e 'understand the:' carnies. of 
action 'under the "Mechanics Lien "Law" to· 
be separate . from arid not a lii:Oitation', "on. 
"all 'statutory and" private bond rights." 
For reasons we footnote, the workers have 
no mechaiJ.ics · lien ··rights regarding, the · 
performance of public work.!! 

uiJ .for thes-e_: reasons 'no doubt, the 
Union bases its. standing to sue G·&·G·.on 
the assi~ornment.of "statutory" rights under 
section 17"74 and on a third party beneficia
ry theorj·. 12 As · discussed more fully :in 

' ' . .. 
11. A mechaTii~'s lieit'· is a .Pr~cedural device 

for· obtaining paymen['· of a ·debt oV.'I!ed by a 
property owner for the "perfo'nnance of labor 
or'·the furnishing- Of ·materials. used in con
struction. · (Civ.Code, §§ 3109~3!54.) · How. 
~ver, -mechanic's li~ns- are not applicable to 
the performance of a public work. (Civ.Code,. 
§ 3109: "Department of I11dustria.l &latiorJS v. 
Fidelity Roof Co. (J 997) 60 Cal.App.4th 411, 
418, '70 Cal.Rptr.2d 465.) A payment bond is 
the p·racticaJ substitute for a mechanic's lien 
in the pubUc works context when· a st~p no
tice is. inadequate be:cause .-insufficient funds 
remain to be.pa.id by tlie awarding. body .. (I d. 

, at p." 423, 70, Cal.Rptr.2d 465.) .·A payment 
bond is requcred by statute and affords an 
additional or cumulative remedy. (Ibid..) The 
assignment therefore assigns. to the UniOn, the 
right to sue the surety on the payment qond. 

_part B, the· right to recover prevailing 
wages under the s4tutory scheme iE" sepa- · 
rate from the ri!!'ht to recover under the 
public works contract' At the risk of s'tat
ing the obvious, the right to recove:r -under 
the- ·statute aiises . from. the .. statutory 
scheme,(§§ 17'71,.1774, 1775; see.Lusardi 
Construction Co. ·v. Aubry (1992) 1. Cal.4th 
976, 986-::-988; 4. Cal.~ptr.2d 837, 824 P.2d 
643); while th(l right: to recover on. a con, 
tract theory arises from: the co=on law 
right to sue .. · for· breach, of . the . eA"]lress 
terms of the contract as a· third party 
beneficiary of the public .works contract. 
(AubrY v. Tri~ity Htispita(Dist. (1992) 2 
Ca].4th 962, 971, .9CalRptr,2d 92,831 P .Zd 
317 (Aub;yj,- Tippett. v,. Tencil (1995) 37, 
CaLApp.4th · 1517, · 1532:-i534, 44 .caL· 
R.Jitr .Zd 862, .ov~ITuled on .oth·er grounds ,in 
Corte& v .. Purolator ,A.ii Filtration P.rod-. · 
.ucti .. Co; .(2000) ,· 23. Cai.4th .163, i-71, 96 .. 

.ciiJ.R,ptr.2d si8; 999: ,P.2d joe; .Depart~ 
ment,.of Industrial. RelatiolJ:S · v. Fideli_ty 
Roof Co, supra, 60 CaLApp.4th at pp~ 42~ 
426, 7o Cal.Rptrid 4G5 [a worker has a 
private' ~0~0~- Jaw right ~f action tO r'e.: 
COVer Unpaid :Wages agafus't a COJ!j;l:l!<,±or .as 
a .. tJili.il ·Party ben~clary of the pu,~lic 
works contract].) 13 

[10] The· lim.ited.language' of the as,, 
·signmen\:s ptirporis to· transfer only, the 

. .. .. .. . 

Because the language regarding the Med-ia:,. 
·· ics Lie,; La~ is ,iithout [~gal effect. it adds · 

nothing.to'the Union'; argu;nent." ..... 
. . ,. 

12, At,orai ar~ent, G &"G'~greed that:'pri· 
· "vate", modifies '"oond rights,"· io :me effect 

-that the ~signme~t is of. statutory righ~ and 
private bond rights. · . 

13 .. When seeking recovery. for . -deficiency 
.·wages. for .br:e.ach ·Of a. public worlr...s q:mtract, 

the plaintiff must plead.a common law cause 
of action for breach of cootract and. must 
aUege the public ·worb contract, by its. term.<;, 
reir.uires the paymenl af prevailing .wages. 

·(Aubry, supra. 2. Cal. 4th. at p. 97.1, 9 · Ca!. · 
·Rptr.2d· 92,·8·3-1 P.2d 317;) It has not done 
so., 
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·right .to · recover . unpaid wages under a 
statute, not under the contract. No . per
sonal· or· contractual rights are included 
wit!Jin the assignment. 

[11; 12] The Union argues that because· 
the cases were coruiolidated by def~ndants 
and. the issues 'and facts are· identicai. .for 
the conSolidated plamtiffs,' "it· makes little 
difference under ·whose · assigiunent the 
cliiirnants are · cloaked; for ·the Labor· Com
miSsion~ may take wage clilin1s without 
·as'signmemt;" A.s.ide ·from· the· inai:cilracy 
of this 'claim, 14 we fail 't() see· its relevancy 
in· def=i.lri.ng the scope· of. the ·assign
ment; whic.h'turns on its te:riru?. · · 

': For these ·.reasons·; we ~oriclude the as
sigrumint is imuted to the ~orkers' ·~futo
ry ... rights ·to · sue G : & G 'for .r~coverj: of 
unpaid .. prevailing wages. ' - · · · · 

lL T.J:!e Private Statutory ,Right t(). Re
.cover ·unpaid. Prevailing Wages 
Against the Subcontractor · 

.. G & G contends . that sections 1774 ruid 
1775 d~ not ~eate. ~·private right of action 
to. ~ecover {mpaid prevailing .wages :!;rom a 
~ubcontractor: · I£· argues the·. statutory: 

14. The legal and factu;.! lss~~s in·a suit by tiie 
assigilee' Q(.a WOrker S.gzl~st the-~b~oiit:rB.~a. 
.i.ar are' not :identical to. the· legal and ·facruru 
issues raised in· a suit·by .the -DLSE againSt ·a 
Conti-actor. · In a sUit tQ · rr.:cover. deficiency 
wages .by the Union as an assignee of an' 
!'ggrieved worker who is a third party benefi-· 
dary of th,e public works contract, the Union 
has the b~den of proof (Evid.Code, § 500 ["a 
pilrt). ha.s the burden· of pmof as io each· fact 
·the existence or none;x.i.stence of· which is es: · 
seniial to the claim -for· relief or defense·that 
be· is. asserting"]; BeckDI!Velopmenr ·co.·v. 
Soutloe~.;, Pa~ific.Tran.sporr:O.rion Cq: (1996) 44 
Ca!),pp.4th. 1!60, i20S, 52 caJ..Rp"tr :i'd' 518), 
and must establish tbe 'factual elements 'of its' 
standing as a• third party beneficiary (Tippett 
v. Terich .. supra., 37 ~al.AppAth at. pp. 1531-
1532, 44 Cal.Rptr.2d 862), the breach of the 
tenns of the contract (Ibid.), and ·the assign-

'oienL 

ln a suit by the. DLSE against a contractor 
under former section 1775, the only issue to 

scheme .gives DLSE .the exclusive statuto
ry .. right to: sue a .. · contractor for ·unpaid 
prevailing wages· and penalties,.·that sec
tion 17,75 details the procedures for suits 
to recover such. wages anci pen;uti~s. and 
tJ:te' statutOry scheme makes no mentio~ of 
sUitS .bY individU'a.Ls. · 

. As. discussed · above in . sub-part. A, 
Browning; Marlowe, .. Aboff, · and . Ledford 
assigp.ed ·the Union ... thek. statutmoy.·rights 
to :recover .. unpaid· wages. · The. a::; signee 
"stands· in the shqes" of the assignor and 
hiS rights.· are. no greater than those ilf.the 
a.<J>;.igr:lOr .. (cnr.Code; § 1459; Code Civ. 
Proc., § 368; Rest.2d, C~tracts § 336; 4 
Corbin § 892 et seq.) We· therefore deter
rnille.wheth·er: the ·workers have a private 
statutory right :to recover unpaid wages 
f:i-omG &·G. · 

·. ··The- Califofnia Prevailing Wage Law is a: 
· coinprehensiv~ statutory scheme tiesigned 
:tO em circe i'ni:nimum. wa'ge .Stind'ards 'on' 
. caristruction prpject:.S fulide'd in whole or ill 
. part. with public fund~. (§§ .1720-1861; se~ 
Lus.ardi Construction. Co.' v. Aubry, supra, 
i Cal .4th at p. 985, 4 CaLRptr .2d 837, BU 
P id 643 (Lusa:di); IndeperuJ.ent Roofing 

be det.e~ed is the contr~ctor's liability for 
the pemlities and deficiency- payments, :uid' 
the contnictor has· the btirden'of proving that 
the penalties. and amounts aemanded in. the 

.. action are not due:' Additionally, the contrac
tor's liability:for pe'!-alti.esis subject to statuto
ry c;lefenses, includin:g his willful failure to pay 
the correct ·rates of pay and his' knowledge of 

.. :liis or· her obligations under:·the ·statutory 
scheme.' (§ 1775,- Stats.1992, ·ch. 1342; §• 9, 
pp. 6602-{;603 .) 

Unlike the Union, the DLSE need not ob
tain an assignment fro~ an aggrieved w~rker 
before bringing sUit against ~e contraCtor ori 

.. behalf of the worker for recovery of deficiency 
.wages.(§ ·96.7; Department of Industria.l·Re
la.Jioru · v. Fidelicy Rouf Co., supra., 60 Cal. 
App.4lh at pp. 426-427. 70 ·Cal.Rptr.2d 465.) 

· in sum, the burden of proof and th~ legal and 
factual issues in ~ui!S bi-6llght by· ,DLSE 
against a contractor and by the assignee of a 
w~rker againSt a subcontractor arc signifi~ 
can tly different. 



812 . _ _: · · ·125 CALIFORNIA REPORTER; 2d SERffiS: 
~ . . . . . . . :· . ' ' 

ContrCLCtors v. D~partment of -Industrial · '·[14-] ·. Former section: 1775 . authorizes. 
Relitions :{1994) :23 ··Cal.App.4th 345,, 351, · .the. :Department .of -Labor •Standards: E1l'-. 
28 Cal:Rptr.2rl ~50.) . ·' . ·. forcement to m:lintain li civil action to• r<;
·Under.the p·revailing·wage·law, ~ll work~ cover deficiency wages and-penalties· from . 

ers employed on public works cosi:ing:more a contractor on a.publjc.work.s.project who 
than $i,ooo must .be piud not less than the fa$ to pay the prevailing rate to his worl\
general prevailing rate ofper.dierri·wages e~s. <§ 1;775, .as ~en~ed by 8tats.i99:2, ch .. 

. as determined by the ·nil-ector of the De- 13:42, § 9, pp: 660?.-:6603:); . HowE)yer, the 
partment of Industrial· Relations for work remedies. specified in section).775 _are not 

. of a -similar charaCter and notless than the exclusive ... (T_ippett · '!}. Terich,. ·supra, . 37 
·general prev:iliing per diem wage for holi~ Cal.J\.pp.4th>at PJl.· 15~1-1532,. 44 :caL 
day and overtime work.·(§§ ·1770, ·1771, Rptr.2d 862.) ·The ·DLSE also .may. fije 

1772- & 1774; Lu,sardi; supra,: 1 CaL4th at suit on, behalf-of the workers against the 
p, 987,: 4. ·Ca:LRptr2d 837, 824 P.2d 643; . a:wardirig body on a third party b~neficiary 

. O.G. ·• Sansone· ·ca. v. ··Department of theory CAubry;,i;upra; 2 Cal.4th at p. 97:1, 9 .. 
Tmnsp. (1976) 55 CaLApp.3d 434, 441, ·127 Cfll.Rptr .,2d 92, 831 P 2d 317) and against a . 
Cal.Rptr .. 799.) · Per· dien:i wages include sill'ety .·on the. payment :bond. · (Depark 
employer payrnenta for health. and welfare, ;;ent ~! In{iustriat R~lations · v .. Fidelity 
pension, vacation, travel time, and .subsis- -R~oj Co.; supra, 6o ·calAjJp.4th at.p.:425,, 
tence pay as provided for iri the applicable: 70 Chl.Rptr.2d 465.) .. · · . · 
colle~tive barg[liniilg .agreement..(§. 177~:1; 
and former .. § 1-773.8, repealed by Stats. 
1999, ch. 1224, § 5.) '):.'he duty to •pay the 
pre_va.iling .wage to employee.s. on a public 
works project extends to bo·th · the priine 
contractor a.;Jd all subcontractors: (§ 1774,) 

('15J Arlditioiia.Uy; a worker. on. ~ pub'iic . 
worksproject'may mai:iitahi a prbate suit 
against the contractor to r~~civer deficien
cy· wages as a ·tJrira party benefi~ of 
the public contract if·the contract'.provideS . 

-for ·the'· paym"ent. elF prevailing ::wages._ 
. [i3J The ~~ntrcl purpo~e of the pre~ (TipPed v. Timch, ·supra, 37 CalAppAth 

vailiTI.g wage law· iS to protect' and benefit at pp. 1531-1532, 44 Cal.Rptr2d 862; De
employees on public works projects .. (Lu- p~rtment of Ind'ustriai.Relil:ti,crns v ... Fideli- .. 
sard~.- supra, 1 caj.4th at p.·.~s5, 4_ Cal. .ty Jio~f co., supr~ 6o Cal~A..pp.4_th at-pp. 
Rptr_2d 837, 824 P.2d 643; O.G. Sansone 425--426, 70 CaLRptr:2d 465; -Aubry, su
Co, v. Department of Transportation, su- pri:L, 2 Cal.4th at p. 971, 9 Cal.Rptr.2d 92, 
pra, 55 Cal.App.3d at p. 458, 127 CaLRpi:r .. 831 P.2d SI7.) ·. . . ·· .. · . : · . 
799.) It also .includes several goals which · . . ·' . ., . 
serve "to protect employees from sub- . [16] \'11th this backgioimd m·mind, w~ 
standard wages that might be paid if .con- turn to the question whether ~-worker has 
tractors could recruit labor from distant a. private strit;,tory cause of a~tion against 
cheap-labor areas; to, ·permit union ·con- a contractor. to· recover the: prevailing 
tractors to compe.te vrith nonunion c~ntrac- wage, While the question· has not been 
toz:s; ·to benefit t!ie public through the decii:Iecj; it his beet1 · discti~sed,. · cA;uliry, 
superior efficiency .'of well-paid employ~es; supra, 2 .Cal.4th, at P: 969,. fn. 5, ai14 at p. 
and to compensate non public employees 972,. 9 · Cal.Rptr.2d 92, 831 P.2d 317, dis. 
with higher wages for the absenc·e ·of job opn. of Kennard; J:) 

security· and emploiment benefits enjoyed· .In Aubi-y, a .. contrador ·(Lusardi i 
by. public. employees.'' (Lus'ardi, supra, 1. brought suit for _injunctive and declaratory· 
CaL4th at p. 987, 4 Cal.Rptr.2d 837, 824 relief against the DLSE seeking a deter
P.2d 643.) ruination the prevailing wage law did not 
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· <apply·· to· ;~· hospital facility constructed by 
the contractor. for a:third party· who would 
.sell j[;.·. tu lh~ JJllolic .huHpital distri.ct ·.on 

· complej;ion. After the trial. court granted · 
summary: judgment for the contractor, the 
DLSE cros~,.complained against ·the public 
hospital district; und'er · tort claims provi-

. si6~ . cit Govemnent. Code . section 815.6, 
seeking damages fa~ ~olatio~ 'of tp~ prec 
vailin!(wage law .. The clliitrict's .. 'derriurier .. 
to. that claim WaS .sustained and the DLSE 
appealed. ': . . . . . . . . . . . . . . . 

·The Sqpreme ·Gourt ·held that Gov~~. 
menU)ode section 81o.6· does not ProVide a 
c:a~~e'of actio~ against a public: entity that· 
fails to, coi:iipJy \.villi.' itS. obligation 'under 
the . prevaiihig wag~ law. . The courj'.' rl7l!~ 
soned that.sectjon 815.6·!8 part of the Tort' 
c1~ Act'which i:hie~ ·nat protect the type 
of ID.iurY arisfug fr~rii the: failure to · pay 
prevailirig wages, i.e., llijuries that ~· ·'worild . 
lie acti'onable ii iirllicted by a priVate per-· 
son.' '' (I d. at p. 968, 9 CaLRptr .2d 92, 831 . 
P.2d 317.) .. 

. i ustice K.eruiard; writing in dissetit; 'waS 
of the ~ew tli'e . inter~st 'mjured Was one 
p~o~cted ·~ an ~cti6n b~twee~ private per
sons. "The . :worker can proceed [under 
section 1194] against the· contractor· in.· an 
action to ·which no publi~ entity need l;le a. 
pl¢:J'--:-l1ll . 'action· ·between· private per-. 
sons: " (Id. .. at pp. 972, 976,, 9 Cal.Rptr.2d 
92, 83i P .2d.31 '"l : :Responding. to the .. dis
sent, Justice Panelli writing for the majori,
t_},; pointed. out the .. Court had · not yet 
decided this issue and dismiss¢ the Qis-.· 
sent's. vi~ ori the grounds that "e.,;en if 

. such .an action is available, it . does not 
bring tiie present action within the .scope 
of the Tort Claims Act. Any action by a 
worker.' against. a contractor for wages 
must necessarily be based .on the worker's 
contractual relationship with the contrac
tor. , .. Thus, a worker's action against an· 
employer for unpaid. statutorily ~equired 
w~ges sounds in contract." (ld. at p. 969, 
fn_ 5, 9 Cal.Rptr.2d 92., 831 P.2d 317.). 

. ·This .. case· tenders· the issue not.reached · 
by the·majority.in A~tln-y and.we therefore 
consider the applicability .. of the provisions 
:of·section 1194,-which provides. as ·follows:· 

. ·"(~l Notwithstanding any agreement'to 
.. work 'for· a ·1~~er ·Wage, any employee 
·receiVing less tha·n the 'legal rilinimum 
.wage ·Ol' the legal overtime compensation· 

. : applicable tO' the' employee is entitled_ to 
. 'ri:cO'Vcr:i~ a.i;iiiil d.ction the·uiJpaid b:il-
. ance 'of the'full :imount'iif'this''millinilim. 

:Wage. or. overtime compensation, 'includ- . 
. ing interest thereon:; reasonable attar~ 
. ney's fees,' and costs of sUit"· . (Empha-

siS: adi:Ied.l., · · · '·.· · --

. Sectia.n ·ng~ · ir:ants ·iAl. ail employee !:he 
st;atutQi:'y rlght :t;Q recover .ill a civil action 
fo~ unpaid minimum ~ges and qv'ertiri:Ie 
co!llpensation. (See. Gho.,.Y .. v:. A[,...L!J.hham 
(1989) 209 Oa.LApp.3d.1487, 1492, 257 Cal. 
Rntr,- 924 [overtime ·compensation].).c In 
the context' of .ov.e compensation;. the 
court in Earley ·v .. Superidr .Court ·(2000) 
79 Cal.App.4th 1420, 1430, 95 ·cal.Rptr,2d 
57; explained,' ~·[a)n employee's right :to . 
wages ·and overtime compensation clearly 
have · different · soilrces: : Straight-tiihe 
vVages (above 'the.rrrUilinlirn wage)·are· a 
matter ··of· ·private· contract between the 
employer and employee:: . Entitleme11t to · 
over-time compensation, on · ·the : oth~r 
hand, is ·mandated by statute and iS. based 
on. an important public policy .. :. ·'The. 
duty to . pay overtime· ·wages is a duty 
imposed by tlie state; it is not: a: matter 
left to the private discretion of the· employ" 
er. [Citations omitted.) California courts 
have long recognized [that] 'wage arid 
hours 'laws. "co~cern not' oilly the health 
and welfare rif ihe workers themselves, but 
also the. public health . and general . wel
fare." ' [Citation.]" (Emphasis orrii.tted.) 

[17, 181 It is well established that Cali
fornia's prevailing wage law. is a minirrium 
,;age .law (Metropolitan· Water.· Dist. v. 
Whitsett (1932) 215 Cal. 400, 417-418, 10 
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P.2d 751; O.G. Sansone Co.-·v. Depa:rtment 
of Trani;portation,. supra, 55 CaLApp~3d af 
p. 448, 127 Cai:Rptr.:799; see a.J;>o People 
v:_ Hwang (1994): 25 Cal.App.4th. -1168, 
1181,31 Cal.Rptr.Zd 61), which gUarantees 
a minimum cash .-wage for _employees hired 
to work on public wm:ks contracts .. (De
p~rtmcnt of Industrial.Relations v. N·iel

·sen_ Constrnction eo. (1996) 51 Cal.App.4th 
1oi6, j626, 59 .Cal.Rptr:2d. 785.) ,._ Lil~~ 
overtinie: compensation (Earley, v . . s;,pcri
c;;, cau:rt,. suprci, 79 cal.ii.ppAth at p. 14~0, 
95 Ccl.J1ptr.2d 57), the_. pre,:a.ifu:lg wage 
Jaw -serves -the importa."it- -public -- policy 
gohls ' of' protecting- e;nployees 011 public 

. works projects, competing union ·c6ntrac
tors-. and the public. (Lusai-d~ supra; 1 
Cai.4f.h at pp. 985, 987; 4- CaJ:Rptr.2d 837,· 
824 P .2d 643.) The du~· ·to 'pa)' prevailing 
V:·ages is mandated b;Y statute and' is· en
forceable -independent- of an express 'con
tractual -•agreement: _(§§ -1771', -1774-1775;· 
Lusam:i~ supra, 1 CaL4th·at pp. 986.---987; 4-
Cal,Rptr.2d '837, · 824-- P .2d -64B:) ----:ThUll, 
while '.the .•obligation to paY, prevailirig_ 
V.-ages arises from an -employirieb.t--'rela
tionship. which gives rise· to-- contractual 
obligatio~- and claims (Longshore v. Coun
ty of Ventura -.(19!9) __ 25 Cal.3d 14, 2~23, 

. 157 CaLRptr. 706, 598·P.2d 866); the duty 
tq pay .the. prevailing wage is . stafutqry. 
(§§ 1771, 1774.) . 

For these reasons we conclude that, be
canse the- prevajlliig :wage' Iaw- is a -mini
mmn wage law .mandated by statute arid 
serv.es . important public policy- goals, !lee- . 
tion 1194 provides . an . employee. with a 

15. -The .verslon of sectio~ 203 governing the 
instant'procec:d.ings, proVidEs as·follows: · . · · 

''If an -employer willfuliy· fails to pay, with-
out. abi:ttement or r·educrion; in . acCOrdance 

. with Sections 20 l, 20 1.5, and 202, any wage~ 
'o( an c,niployee who' is discharged oi-. who 
quits~·. the Wages. of such employees shaU cOn
tinue as a·penaltv from the due date thereof .at 
·the Same ·r~te -~~til Pald or Until ~ actiOn 

· therefor 'is commenced; but such wages shall 
not continue for more than .30 days.. -No 
employee who secretes or absents himself to 

private statutory :rigbt to··Tecover- \mpii.id 
prevailing wages ·from- an ··employer who: 
fails to pay that mkimtim·wage~ :· .-

C. The Private Statutory .Right to Re-. 
" _cover Waiting Time-Wages -

. The Union also'sciught and :was· awarded· 
wiuthig time ~ages under sectiOJi 203." ·. It 

. cciillpels tii'e· prompt payment of earn~d 
~ages (f-1-iWi nci.ia sbruices, Inc: v. '.faci~-. 
son (Hi84) 200 CilLRptr. 41,('153 Cal. 
App.3d .Supp. l, .9), and provides·~~· eril~ 
ployee who is disc~arged o~ quits mtb a 
"8tatutocy'cmise'6f action agiiiiist -hiS 'oi·he: 
erilplciyer if the employer f:i.ils' tci pay' 
earhed wag~s- imriledi~tely upon' the' en]: ' 
ployee's £errilinaticin .. <§ 208; . Dimsl:an • o/ 
LG.~o_r J:,a:W En,forC_en;ent- v.:•. Ei. Ca'fnino_ . 
Hospital Dist. (1970) 87 Cal:Rp'ti·. 476, s· 
ditl.App.3il Supji. 3o, _35) ·' · - · _ . 

.0 o' I ' • ,, • • • ' ~ • • • , ' • 

. - Thns, ~der section 203, if G &.G-: ~wed 
the. worker~ ·,;,ages at th~ time the~ erne 
plorm~nt -tenninated · ~d failed _to .. P,~y 
them; it is liable- to the employee for penal
ti_es_ which '.iile ~mploy~e ha.S a statutory 
caUse ofatfiOiltO recoye~. . . - - , . . 

-[19]. For- these reasons we hold that 
workers -o"n ·public---works projectS" have a 
pmate-statut{)cy right to sue their employ-· 

. er- for failure to pay_ the prevailing· wage 
(§§ "1194, 1771;-1774) and'for willting time 
wages.- '(§ 203.i Becimse -·workers- ·i:iave· 
private statUtory remedies against_- their-
employer, -th~ aiiSigilmerit of their '"statuto-
1')' rights" was sufficient to give the--Union . .··. . . 

avoid payment to·. him, or who .. refuses· to 
receive .the payment when- fully- tendered to -

- him, including any penalty.then- accrued un
. der this section, shaH be e~titled to any bene
fit uncle~· this se~tion for the ·time dtinng 
which he so avoids payment: -

Suir may- he. filed for such penalties at anv 
lime b.efore, the expiratiOn . of. the· stature -~f 
lin;:i.tatit~ms orz an. action for the wages from 
>i>lzich tlze pella/iiis arise-." (Stalid975, ch. 
4'3;'§ l. p. 75, emphasis ~dded.) 

. ' . . 
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standing .. to sue· G ·& ·G for. recovery ·of · ·which·.case the. employee·is ·entitled to· his. 
·. unpaid_preyailing-w~ges .and-waiting· times or· her ~ges ·at "the· time -of quitting.'',. · 

wages .. · '. 

III.-V.** 

[2oJ wages are defuiecJ to incl~de "~1 
arrlimnj;S for labor performed by employees 
of every. description, whether .the amo~t 

'VI. . 
is fbced or aScertained by the s"tandard . of 

Sec.tion Z03. Wafting Time '0.'ages time; taSk, piec!?; commission bask, or oth-

. G & . G: contends. it is not liabi~. f~r er method of. cal~ulation." (§ 200, sil.bd. 
se~tion 203 waiting. tiine penalties because (~).) 'Wages" . b;ci~d~ · hea]th benefits . 
it ,paid all of·the wages due; its failure .to. (P.eople v ... Alves (1957) 320 P2d 623, i55 
pay_ the prev!Ullng wage. for sp~er fit- caL<\flp2d .s~pp. 87o; 872) . and. other 
ters was not willful, anilit acted in good frin:ge lien~fits. · (Ware v .. Merrill Lync/1, 
faith ;uter requesting .. guidance from the. Pierce, Feniwr. & . s'niit/1, lnC. C1972l 24 
State. .The Union contends . section 203 QaLApp.3d . S5, 44, 100 c:D..:Rptr. 7$1; 
P.enalty .. ~ges were properly·. imp6s~d. S!LMte~. v .. flastic, Dress.:..U.p Co: (1982) 3i. 
We agree With tlie Umon: ·. CaL3d 774, 780, 183. CaLRptr. 846, 647 

·:.Th~. biai' ~orct' .a~ded .. fu~ ,_lini~!l P .?c! 122.) .·.: · . 

$il2,380 ·m waiting time penalties tin~e,r. [21) ThuS, ·~ecti.l:in ·203 : reqwres. the 
section 203 .. The purpose of secl;ion .2b3 is payment of an additional pimalty if the 
to. ~compel·the. prompt paynient .of earned . einployer. will.fully 'fails to comply With sec
wages: ... '' (Barnhiil v. ·Robert Sau?ule~s tion 2o2. The term '''Willful'' within the 
& Co. (1981) .125 CaLApp.3d 1, 7, i77 Cal meariing of section 203, meaiiS the el)lployc 
Rpi:r. 803 (Barn.hill); · Mamika v. Barca er-· "int!'ntion?J).y f~Ied or refUSed to per
(1998) 68 CaLA.pp.4tb 487,.· 492, 80 CaL form an. ac~ which -~ 'required .to.' be 
Rptr.2d 175;) Former "section 203, man- . done." (Barnhill; supri!., 125:CaLApp.3d . 
dates ·the payment of penalties under the at pp. 7-8, liT· cill.Rptr: 803, . emph:'wis 
following circuinsi:.an,ces: '.'If an ·employer oriutted; . Gh~ v: Ai-Laliham (l9B9) 209 
willfully fails to pay, without abatement· or CaLApp:sd t487, 1492, 2S7 Cai.Rptr. 924.:) 
reduction, in accordance with Section£ 201, It does not mean that the ~ployer's·· re~ 
201.5, and 202, any ·wages of an .employee fusru to "pay" wages milst. necessarily· be 
who is .discharged or" who quits, the wages based 0~ ~ deliberate eVil pUrpose to "d~
of such. employees shall continue as a pen". fraud worker:s. df wiiges "which the en:iploy~ 

· alt); from the due date thereof at the same · · · er knows_ . . . tci be aile .. : (Barnhill, . s-wpryi, 1_25 
rate until paid. or uritil an action therefoi'·is . 

· d b t ch .. hall CaiApp.3d at p. 7, 177 CatRptr. 803; 
commence ; · u ··su wages 8 not con- Davis v: Moc"ris (1940) 37 CaLApp.2.ct" 269, 
tinue for more than 30 · days." · (§ 203, · 

274, 99P2d 345.) 
amended by Stats.l975, ch. 43, p. 75, § 1.) . . , • 

Section 202 provides that when an· erri- [22}" The, evidence was· clear ... G & G's 
pJoyee' who does. not have a written cori-. workers W~Cre sprinkler fitters entitled to 
tract for a definite period· quits his employ:' the prevailing wage for that classification. 
merit, his 'ivages become "due and ·pa:{able Because G & G failed to. promptly pay 
not later than 72 hours thereafter; unless these workers· their iiue ·upon their termi
the employee has given 72 holirs previous nation of employinent; G & G. also owed 
notice of his or her intention to quit, in · them penalty wages under section 203. 

•• See.footnote 2., ante. 

'.:;·,.·:. 
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G.-& -G · .. argues. that because- it· paid .its. ~'demonstration'- :contemplated ·under·. ·.the. 
workers .more than. the prevailing .wage .as. above ... rule .. : .. · [Citation.]·. ·.Accordingly,-- if 
pipe tradesmen, and paid. fulL benefits. in - .. · . .'some particular issue of fact is· not 
cash, it- could .not l:ie held liable Jar failure sustained, [defendants] are required. to set 
to pay: wages. or. waiting' ~e penaities . forth in their brief. all the material evi
under ·section 203. G &. G also ~gues that dence on the point and not merely _their 
it paid Browning the full wageand bei1efits own ev1acnce. . Unless this is done the 
for a fire sprinkler fitter and· that a con-· __ !OITOf is deem~d tO J:i{W:iJv~d;; '' (ForemCLn 
trffii• conClusion •is:not supported 'by sub~ & ClCLrh·Corp. v. FCLllon, supra, 3'C·al:3d at 
stlliitial. evidence'. - 881 go Cal R · - 2 79 P d · p. ' 1- . ' ptr. 16 ; 4 2 362,. 

_· [Z3, 24] In ~onside~g G & G's coriten~ emphasis in original:)· G & G sets'forlh 
ti~ii,' the 'crucial det~rmination is whether only its own evidetrce, ignoring: th~ trial 
there:is substantial: evidence in sJbu~tt of court's findings arid the eVidence in slip-' 
the tria.i court's findings· of fact :-.,~ 'tT]he port of those findirig-8: I~ has therefore'' 
pqwer of 'an ;;ppellate court begins and. willved its substantial :e\>idehce clahn ..... 

e?id.s with the deten:illnation as to whether . [26] Sec~nd, G &' G cl~ it clld ~ot' 
th~e is·. any. substimtial eVidenc~ co~tra- act willfully in failing to p~y the p~e;~g 
dieted or uncontradicted which will sup- wage,- arguing iliat'"[m]ortHhaii''a sifuule 
po_r;t th~ finding of .fact.' " (Foremmi & ml.Stake is' ieqi:W:ed -fo illipbse· the sf.atiit(( -
Cl,arli Cory. 7)jallon. (i971). 3 Cal.3d 875, ··ry penalties;" G & G ·appli~s the wrorig 
881, 92 Cal,Rptr .. i62,. 479 P.2d 362, orig. leg-al s~dardarid' aga,iri igl,mres~thefacb.i
eipphasis.) ··rt will n~t.reweigh the evi- _iil.fihdmgs_._--- - -···- · -- -__ ,. 
dence. · (Scott- v' ·Pacific G~ & Electric . 
Co Cl995Y 11 · Ca]Atn 454, 465, 46 Cal. · [2'i'l Anen;ployer?s good. falth mistak-· 
Rptr2d .427; _904 P 2d 8:i4.) · . enbelief·th<:t w.ages are ,owed IJ1UY neg~te: 

.. The. first of.G &_ G's claims is premised a finding of willfulness .. In Barnhil~ :su
on the factual chum it did not owe the pro, 125, CaLApp.3d -1; ri-7 .Cal.Rptr' .. 803, -
workers the prev~g· wage for sprinlder the employee was owed wages upon. her 
fitters: It, ignores the trial court's con-_ diScharge put she owed the employer o~ a 
ti-~ findings of fact that G & G had debt she incurred. _The employer ~er- · 
e_rroneousiy classified its workers' as pip_e cised its right. of.: set-off against .. the em
trad~snien, that they should have been . p1oyee's· wages, li~ingil)g the .amount -due 
classified :as fue spririkler fitters and paid to the employee to zero. The· court held 
the prevailing wage for that .Classification: the employer did not have,a right of set~~ff 
The second claii:n is alBo con'trar.Y tO ,the and was therefore ,liable to the_ employee 
trial court's findillg that G & G failed to for wages due at the time·of her discharge. 
enroll Bro~g in any of its benefit plaris. Nevertheless, because th·e question of set-. 

off was one of law and the law' v:as. not [25] A reviewing court begins with the · 
" 'presumption that the record. contains dear ,at thq time of. the ~ployee's cfu-. 
evidence tO sustain every fuldilig of fact:' " charge, the employer'~ good. faith belief he 
(Foreman & Clark Corp. v. Fallon, supra, had a ~ght of set-o_ff ~~gated !I findmg liis 
at p. 881; 92 Cal.Rptr·. 162, 479 P.2d 362.) . nonpayment of wage~ vms willii.il -withi..r1 
To overcome the trial court's factUal find- the. ni~~gof .section ~03. (id_ .iit pp •. S-
ings, G- & :G .must " ,'demonstrate that 9, 177Cal.Rptr, S03.) · · 

·there is ·no substantial evidence to support' By contrast, in the instant cas_e, the trial 
the cl1allenged findings.' . . A recitation court found that "G & G's error in classiJS
of only defendap.ts' evidence is not the cation is clear. Marlowe, Ahoff,- and Led-
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ford· should have :been classified ··as .Fire 
.Sprinkler. Fitters. and. paid. the··prevailing· 
wage ·for that classificatioit" .. : ·The·· trial· 

·court also· fotind that G ·& G did ·not .act iri 
good faith in · deterinining the '··workers! 
_classification and failing tO pay the proper. 
pr,ev,ailing W(l.g~- and benefitS. · Th11s; tin
·like .. 1Jie 'ehi:pJoyeir)n Ba.rnhil~ 0:. & · G did 
not make a: reasonable . g~od. fa!i:.b .leg~ 
~~e ip. f~g·:t·o pay ·its\7o~kers 'tileir 
fun wages upon termination or"their em: 
plo.Yment. ·. M~re·ove:r; becii~~ Ci & ·Q' do~s 
n~t'~et forth:· au .the. mat~ri~ ~ub:itimticl 
evidence in support of th~s~ findings, its 
substantial evidence .. clailll is· ··waived.'' 
(Foreman &• Clark Corp.:t•:. Fallon, supra; 

· 3· Cal;3d at .. p, 881,- 92•Cal.Rntr.' 162: · 479. 
~.2d ?62.) . .-· •'' . .. . 

. ·.. ';,:·.-' : ._ .. _ ' '.. . ' . ; i . . .- .. ~- .. 

. . 'J]rird, . relying . on 'l(¥sa.rdi, . supra, 1 
Citl4th' at pages· 995--997: ·4 Cai.Rptr.2d 
837, 824 :P:2i:l 643, n~visi.On of Labor sian~ 

· <: ·. DISPOSITION 

The ·judg.ci~nt ~tid ~~iird di diunages i~ · 
affiini'ed. Plaintiff is awarded its. c6sts o~ 
app~al . .(Ofil.·Rul~s of Oourl, :r'ule.26(a).) 

We concur: DAVIS, and RAYE, JJ. 

.Theodore KELLOGG et al., Plaintiffs 
. 'and Appelia~ts, · . . . .... 

'Ronald o-AiiciA et ~t, Deietu:i~h~s ' . 
. , and Respondents, · 

~- ' -.. ";" ... :- -. : ' 

.. ·. · ·.·No. C037628. · 

· Court of .Appeal, Third District. 
. • .. ·; -~ . • .. ;. ' .' '.: · .. : ·.:. 1 ·. ·-

Oct .. 2, 2002 ... , .. · 
dards ·Enforcement'v:"EricssorF1nfo1:ma.- ··. ·· 
tion Syst'ems, '1nc. (1990) 221· CalAtip.3d · · · · 
114, 129, 270 Cal.Rptr. 75, a~d W~i v: -Landowners brought quiet title.action 
Division of Labor Stam.dairds.Enfbrcement . . against neighbors, asserting easement by 

.(1.9. 87) 192· c~r A;:.;P· .• sd 635, 63~. ,·· 237 necessity· ovez: ilieiT propernes: TJi.~·:supe
Oal.Rptr. 546,~~ G contends that equity rio{" Court, -·calaveraS·:· 'Coqnty, -; 'No: 
precludes imposition of waitiiJ'g.~e-penal- .. CV23P54,. John E .. Martin, . J., entered 
ties. bec:J.use it. acted ·reiiionably and in judgm~nt foi- neighbors. :L'ando\vners ap-

. gQod fiiit1 afterr.equ~s~g guldan~e frpm pealed. ''I'J:!e ·c:::ourt of Appeal, Kolkey, i, 
. the St~te. . · : ' ·. · · ·· · · ·. · .. ·.·' ' held thii:t: (1) 'federal g6vernm~ri~ co )lid be 

. . ccinUn~~·wm.tor for'.puipose~ ofeiiie:irierit; 
G & G failed to .raiSe thiS claim. in the. (Z) ~Vidence. shovlea that gov~~nt 

trial court and. ii~ waived· it. o~ 'appeal. ~ed surro~ding land; ~nd (3) landown
(Fornicin · v: Chicago.,. Tiae Co~, supr.a; 32 ~. shoW:ed stri~t n~cessity jtil?tif}.rng eas~ 
ca.J..App.4.fu at . pp. 1015-lins: 38 c£ . ~ent: . . . 

Rptr.id 790.) 'Moreov~, for.the same rea- Reversed and .. remmded with di-. 
~ons ·discussed above,· :beciulse it · is not rections. · 
supported by the .trial.co~'s findi.Jigs an<] . . . 
the. substa:~tial .. e:.n.cience . In. 'support of . . . 
those fucfutgs, G. & G It¥ vraiy.ed its claini, .. 1.. Easements it=?l8(1) 
(Foreman & Cla.rk, Corp. v.' Fallon, supra; · Aii ea.Sement by way · of . necessity 
3 .Cal.3d at p. 881, 92:·oal.Rptr: ·162, 479 arises when it is established th.at: (1) ·there 
P .2d 362.}· .Accordingly, we hold that the is a strict necessit-y for the right-of-way, :as · 
trial court's . imposition of waiting · time wheri. a claimant's property is landlocked, 
wages was proper. and (2) · the dominant and servient tene-

.. 1 r 
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...L.WINZLER & KELLY [and four oth.er. 
cases], • Plaintiffs and Respondents, 

'.:'"'" 

DEPARTMENT OF INDUSTRIAL 
RELATIONS, et ~1., Defendants 

and Appellants, 

Western Association of Engineers, ·Ope~
. ati~g Engineers Local Union No. 3, 

Intervenors and Respondents. 
•,-·· 

Civ. 50341. 

Court of Appeal, Firs.t District, 
Division: 4. 

June 17, 1981. 

·As Modified June 29, 1981. 

Actions were brought ag-ainst the di
rector of the Department of Industrial Re
lations for Writ ·of mandate and related 
relief with respect to coverage and wage 
·rate . determinations· for field surveyors. 
The actions Were consolidated and transfer
red. .The ·Superior Court, San Francisco 
Cou!rt;y, Eugene F. ·Linch, J_., entered judg- · 
me'nt that the challenged determinations 
were.· void and ·remanded .the case. The 
Department appealed. : The Court of Ap
peal, Caldecott; P.J:, held that although the 
determination of the director of the Depart
ment of. Industrial Relations. that.field sur
veying ~ performed by the type· of worker 
intended to be covered by the prevailil)g 
wage law' was ·a quasi-legislative action and 
amounted to a regulation, th.e coverage ·de~ 
termination, as· integral 'part' of the wage 
determination process, was exempted from 
the prior hearing requirements of the AP A 
and thus there was no requirement that the 
director grant a hearing prior to the deter
mination of the type of ~ork .covered. 

Reversed. 

•.Hogan-Schocb & Assoc., lnc., Sonoma County 
Sup.Ct. No. 92318; Hogan-Scboch & Assoc.~ 
Inc., Sonoma County Sup.Ct. No. 93338; 

868 

Labor Relations =1437 

Although. the determination of tiJ.e di-. 
rector of the Department of Industrial Re
lations 'that fie)d surveying is performed by 
the 'type 'Of" worker intended to be covered' 
by the prevailing wage.law was a quasi-leg
islative action and amounted to a regula
tion, the coverage detennination, as inte
gral part of the wage determination proc
ess, was ·exempted from'. the prior hearing 
requirements of the A:P A and thus there 

. was no requirement that the director gi-ant 
a hearing prior to the determination of the 

· typ;, of. work covered. · West's Ann.Labor 
Code, §§ 1720, 1723; West's Ann.Gov.Code, 
§§ 11371, 11380, .1I380(a)(l), 11421 (Re
pealeg). 

Ch!jstine C. Curtis, Peter R. Weiner, De
partment of·.J ndustrial Relations, San Fran
cisco, for defendants and appellants. 

Edgar B. Washburn, David C. Spielberg, 
Washburn, Kemp & .Wagenseil, San Fran
Cisco," La!TY P. Schapiro, Littler, Mendelson, 
Fastiff & Tichy,· San Francisco,· Littler, 
Mimdels'on,- Fastiif & Tichy, Fresno; Archie . 
G. Parker,' Rowland &'Parker, Sacramento, 
Leo H .. Scheuring, Sacramento, for plain
tiffs and respondents. 

Steven . M. Bernard, McKeehail, Bernard 
& Wood, Fremont, for 'interv~nors and re
si:iondents Operating Engineers Local Union 
#3. 

_LCALDECOTT, Presiding Justice. ...!!." 

.Defendants Department of Industrial Re
lations aod Donald Vial, the director.of the 
department (appellants) appeal from an' ad
verse judgment rendered. in' an action 
brought for writ of mandate· and related 
relief. 

THE FACTS 

The director of the Department of Indus-
trial Rei a tions (hereafter director or·depart-

McGiasson & Assoc., !Gngs County Sup.Cl. No. 
28567; Siegfried & Assoc., San Joaquin County 
Sup.Ct. No. !39553. . 
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ment) was asked by an· employer group, second, he deClared that the wage rate pre
representing local'awarding bodies; whether vailing in that "market area" was the San 
surveyor classifications were· covered under .J.f'rancisco Bay area wage scale of Operat- ~" 
the prevailing· wage laws. On May 26, ing Engineers Local Unio!l No .. 3's (Local 3) 
1977,. the director issued a determination "master'' collective bargaining agreements. 
that field surveying. is performed by the The 1=ourt below found that "the August 12, 
type. or classification of work.er (certified 1977 general determination was . separate 
chief of party, chief of party·, rodman/chair- and distinct from the May 26, 1977 general 
man and instrument man) intended to .. be· determination." 
covered by the Act. (Lab. Code § 1772.) Both th~ coverage determination and the 
Th,; cave:-age determination .of the director wage rate detemimitian were challenged in 
was ·made in a letter dated the. same day, several lawsuits filed by petitioners Winzler 
addressed to Paul' L. Schoch of Hogan~ & Kelly, Hogan-Schoch, Western Aasocia
Schoch & Associates, Inc. (Hogan-Schoch) tion of Engineers and Land Surveyors, 
and· signed by Christine Curtis on behalf of McGlasson & Associates, Consulting Engi
the director. The ~rial court found that, neers Association of California, and Sieg
although contained in a letter addre"sed to fried & Associates (hereafter respondents) 
a specific firm, the coverage· determination in several courts around the state. On ·mo
of May ·26, 1977; had a statewide impact tion by the department' these lawsuits were 
which ne\!essarily applied to all public ·enti- ordered coordinated as Judicial Council.Co
ties letting contractS for public works and ordination. Proceeding No. 449 (entitled ·Sur-
all .employers of field survey workers' .or veyor Classification Cases). · 

public work contracts. The trial judg~ determined that the is-
'Rogan-Schoch protested both the cover- suance of the two 'general determinations 

age ·determination and· the lack of a hearing was .a quasi-legi.~lativ~ action which should 
and· filed a petition ior writ of mandate in be reviewed under Code of Civil Procedure 
the Sonoma County q.uperior Court. On section 1085 .. He concluded that the di
July 13, 1977, at th~ ·.re9uest of Hogan- rector was required under the Administ'ra
Schoch, the department held a hearing on tive Procedure Act (AP A) (Gov.Code 
the inclusion of surveyors in the prevailing § 11370 et seq.) 1 to hold administrative 
wage law. This hearing, of col!rse, could hearings prior to isslling an,Y of the chal
not affect the coverage determination of lenged determinations and that he had 
May 26, 1977, because it was held .. subse- failed to do sa: Accordingly, he held that 
quent to ita issuance. Nonetheless, on Au- the challenged determinations were void 
gust 5; 1977, the director reaffirmed his and remanded the entire matter to the de
initial coverage determination based upon partment for fUrt.he~ proceedings consistent 
the July 18, 1977 post-hearing. with the APA and his order .. Judgment 

On A11gust· 12, 19717, the director an- was .entered accordingly. The appeal at 
nounced that as a consequence of his prior bench has been taken from the judgment. 
coverage determination he- was·., maia'ng a 
swe~ping "wage' l'ate determination"· for 
surveyors throughout north~rn California. 
This wage rate determination in fact' in
volved two separate ·provisions: first, th-e 
director purported to establish an "appro- .· 
priate labor. market area" consisting of all 
46 northern. California counties; and 

1. Uriless otherwise indicated, all further refer
ences will' be made to the Government Code. 
·we· also note that Government Code sections 
11371-11445 were repealed by Stats. 1979. ch. 
567, § 2, effective July 1, 1960, and substantial-

THE ISSUE 

The sole issue pre"ented on appeal IS 

whether the director was required 'to hold ·a 
hearing· prior to issuing the determination 
that the field surveying work was covered 
by' the California prevailing wage law (Lab. 
Code, § 1720 et seq.). 

ly reenacted a.s Government Code sections 
11342-11351. Since the former provisions 
were in effect all relevant times herein, we. cite 
the former code sections in this opinion. 
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·Before discussing and analyzing.the prin- 11421, the provisions of this article are ap
cipal issue at bench, as a threshold matter plicable to the exercise of any quasi-legisla
we note that, as the parties themselves con- tive power con~ erred. by any statute hereto
cede, there is no constitutiomi.l requirement fore or hereafter enacted, but nothing ·in 
to hold a public hearing in quasi-legislative · this article repeals or diminishes additional 
matters. The parties are also ·in agreement requirements imposed· by ·any such· statute. 
that prior hearing is not required under the The provisions of this article shall n<it ·be 
statutes regulating the prevailing wage law superseded or modified by any subsequent 
Eli!ther. Consequently, in order to determine legislation except to the extent that such 
the issue here raised (i. e., whether a prior !egislat!on shall do so expressly." 
hearing is re.quired before n coverage deter- . 

"Regula.tion ". is defined in section. 11371, mination under the California prevailing · . · . · 
subdivision '(b), v,rhich sets forih in pertine'n t wage law) we are compelled to resort tO the . 

AP A, which establishes minimum prncedur- part that: ''. ':Ji,egu!ation' me!J.ns every rule, 
al requirem.ents. applicable to quasi-legisla- regulation, .. order, or ~tandard qf general 
tive and quasi-judicial actions by state application. or the ·amendment, SQpplemenl 

or .. re. Vl. 'sian·. of any: such 1-u. le, re'gulatiori, agencies. In doing so we follow the estab-
lished principles which hold that the differ- ~rder. or standard adopted by any state 
ent .codes blend into each other and coristi- agency .. to imple~ent,. interpret, or make 
tute ~ single statute for the p~rposes of sp.ecific the Jaw enforced or administered· by 
statutory. consO:uction and that the legisla
tive intent m«y be determined not on!y 
from .an individual code but' the whole body 
<if law. (Pesce v. Dept. of Alcoholic Bev. 
Control (1958) 51 Cal.2d 310, 312, 333 ·P.2d 
15; American Friends Service Committee v. 
Procuriier (1973) 33 CaLo\.pp.3d 252, 260, 109 
Cai.Rptr. 22.) The rationale· behind this 
rule is the assumption that the Legislature 
was aware of the existing, related lJ:IWS and 
intended to maintain a consistent body of 
statutes. (Stitfoiri 1'. Realty Bond Servic" 
Corp. (1952) 39 Ca1.2d 797, 805, 249 P.2d 
241; Lambert v. Conrad (i960) 185 Cal. . 
App.zd 85, 93, s· Ca!.Rptr. 56.) It follows 
that in the instant case ·we must constr~~ 
the prevaiii~g wage Jaw together with tile 
APA in order to arrive at the determination 
of whether th,; Legislature intended that 
the department ho.ld a· public hearing prior 
to a coverage d~tennination. . 

With these introductory observations, we 
now tuni to the statutory scheme outlined 
in. the MA. We start with Chapter 4.5 •?f 
the A:PA (§ ll37l et seq.), which· applies to 
the quasi-legislative actions of state· agen
cies. Section 11420 describes the coverage 
by prf>viding that: "It is the purpose of til is 
article to establish basic minimum proce
dural reouirements for the adoption, 
amendme~t or repeal of administrative reg
ulations. Except as provided in Section 

870 

it . ... It 

_j_J'he .exceptions referred to in section --1:." 
11420 are described in section 11421, subdi
vision (a), which. reads in part that: "The 
provisions of.-this_-;;::ticle shall not apply to 
any regulation ,not required to be filed with 
the Secretary of State under this· chapter, 
and only this section and .Section 11422 of 
this article ·shail· apply ·to any regulation 
prescribing an agency's organization or pro
cedure or to an emergency regulation 
adopted pursuant to subdi:rision (b) .of this 
section. 11 

• 

The requiremeritS for filiriir ·regulations 
and eXceptions to those requirements ll.re 
~et out· in secti~n llSBO. .It spells .iiu't in 
relevant porti.on that: ·;'Every state ·agen~y 
shall: (a) Transmit tO the department. f~r 
filing ;.,;ith the Secretary.of State and With 
the 'Rules Committee of each house of the 
Leis;slat~;e a ·certified .. copy of every reil;ula~ 
tion ~dopted by it· except one which: m 
Establishes or fixes rates, prices or i.ar: 
iffs .. ·:·. · (3) Is directed· i.o a specifically 
named person o~·to a gro.up of persons and 
does not apply generally throughout the 
State." 

Finally, seCtions 11423 through 11425 de
tail the applicable. notice· and heari~g re
quirements ... Section 11423 · pro:'ides that 
notice must be ·given "[a]t least 30 days, 

It:· 

)~,~ c' ' • ~ ' f 0 
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prior. to the adoption, amendment.or repeal depend on the de~ignatiort of the action, but 
.of a .. regulation .... " Section_l14Z4 out- rather on its effect and impact on·the puO.:' 
lines the required contents of the notice. lie. ·If the action is not only of local con
Lastly, 'section li425 sets forth .the hearing cern,· but of statewide importance, it quali' 
requirements by providing i~ part that: fies as n regulation despite the fact that it 

· "On .. the date and. at the time and place is called "resolutions,"-."guidelines," ''rul
design~ted in the. notice the state agen~~· iilgB" and the.like (State.Comp. Ins. Fu~d ~. 
shall afford any mterested person or. hls McConnell (1956) 46 Cal.2d 330, 343, 294 
duly authorized representative, or both, the P.2d 440; ·see als~ ·Davies v. Contractors' 
opportunity to. pr:sent. stat~~e~t;;, ._.argu~ Sta,te License Bd. (i978) 79 Cal:App.3d 940, 
.~~nt.!!, or eontent_lOns m writlnl§" With or 145_, Cai.Rptr .. 284;. ·City of San Marcos v. 
Wlthout opportumty to present th~ same California Highway Com .. (1976) · 60 Cal. 
~n-ally. The state agency shall co_ns1der all A .ad S83, 131 Cai.Rptr. 804). 
relevant matter presented ·to 1t before PP . - · · · 
a-dopting, amending or repealing any'regu- Moreover, the second criterion of the 
lation:" · · statutory definition of "reg-ulation" is" also 

:Thus ·tl\e. aforecited statutory provisio~s present in this case. AB appears from the 
make· it clear that· the diredtor·;. coverage record, the· coverage determination of the 
determination would be subject to th.e AP A' director. was issued for th~·purJ)ose of inter
if .the following three conditions coexi~t: (1) preting · the· term!; ·"public · works'' '--and 
th~ determin-ation is a ·quasi-legislative ac- "workman" in Laoor'Code sections 1720 and 
tion; (2), it amounts to a "regulation" wi.th- 1723 and to _apply' those interpretations to 
in the meaning of section 11371, subdivision the su;veying profession. In su·m, since the 
(b); and (3) it is not expressly ex~mpted ·by coverage determination had statewid~ sig
either 'the APA or the !Jrevailing wag"' law. nificance and applicil.bility and was issued 
· · ddr. · •· · c ' to implement, interpret and make specific In a essing these su bissues, fir!it we 
point out·'tliat the parties a~ed (and the the prevailing wage law, it undoubtedly 
trial court so found) that the coverege' de- qualifies as a "regulation" within the mean
termination in dispute was a qua.Si-legisla- ing of section 11371 and is subject to the 
tive function. We are likewise pe~ua.ded APA unless specifically exempted. 
that the May 26, ·1977 determination of the This leads us to the next important issue, 
director conBtituted a regulation within the i.-e., whether the director'~ action was ex
purview of the hiw. As·spelled out before, empted from the APA's requirem~nts. 

· J.!." in the definition of..J.§ection ·11371, subdivi- There are three possible places where such 
sian . (b), "regulation"· .include.s orders or. an exemption 'might be found: in the or
standards of g-en'eral appiicatiqn which are ganic. legislation establishing the depart
adopted by state· agenCies in· order to imple- ment, in the pre,·ailing vhige ]a w, or in the 
ment, interpret or· make speCific_ the law APA itself. 
enforced by such agencies. Clearly, the 
coverage'deterrnination in dispute amount
ed to a standard of general application be
cause it hncj a statewide impact.a'nd ·appli~d . 
not' only to the individual firm to which it 
was addressed but also to all public entities 
letting contractS for public ·worics and to all 
employees who engaged the services of field 
surveying workers on public work projects. 
The eventuality that the director entitled 
his action as a "general determination" 
rather than a "regulation" is of no legal 
consequence .. \\'hether the action of a state 
agency constitutes a regulation does not 

Section 11421 exempts regulations not re
quired to be' filed \O<ith ·the Secretary of 
State under section 11380. · Section 11380, 
subdivision (a)(l) exempts . regulations 
which inter alia "[e)stablishes or fixes rates, 

· prices or tariffs." ·While the director's 
wage determination of August 12, 1977; ·is 
exempt under this latter section, there is no 

· specific exeml!Bon in section 11380 or any- ..1.!.•• 
where for the director's coverage determi
nation. The trial court. cone! uded "The 
general determination of May 26, 1977 was 
a determination of the cov.erage of the pub-
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lie works law and not an order fixing rates, 
prices or tariffs as provided in Gavern~en t 
Code § 11380, subdivision (a)(l)," so was not 
exempt. 

Appellant' argiles that the coverage deter
mination · should be· exempted from·· the 
AP A requirements because it is part of the 
rate settin'g process. · Labor Code section 
1773 provides the method to be used :by lh~ 
director in determining general prevailing 
rates: In this determimi.tion the ~lired:or 
shall fix the rate for each craft, ofassifica
tion or type of .work .. Thus; the determina
tion of th_e. classifi.cation or type. of work 
covered is an essential step in the wage 
deterini~ation process and a rate cannot be 
fixed without such a determination. As the 
wage determination. process' is exempted 
from the prior hearin:g r~ouirements of the 
APA, coverage determin;;tion, . a,;, an: inte
gral part of that process,.is also exempted. 
Tliere is '1\0 requirement that the director 
grant a hearing prior. to the. determination 
of the type of work covered. 

The judgment is reversed. 

RATTIGAN and CHRISTIAN, JJ .. con, 
cur. 

120· CllJ.App,3d 517 

.J.!i.'7 ...L.Minoru SHIMOYAMA, Plaintiff 
and 'Appella.nt; 

"· 
The BOARD OF EDUCATION. OF the 

LOS ANGELES UNIFI.ED SCHOOL 
DISTRICT, et' al., Defendants· and Re
spondents. · 

CiY. 59994, 

Court of Appeal, Second District,· 
Division 4. 

June 17, 19~il. 

Teacher appealed. from judgment- of 
the S~perior Court, Los Angeles County, 

872 

Elisabeth E .. Zeigler, .J., which denied· to 
teacher· declaration that he. was entitled to 
be reinstated as·head foo.tball-'coach, and an 
injunction against removing him from that 
position. The Court of Ap'peal, Foster, J:, 
assigned, held that: (1) personal .attacks' by 
teacher upon prinCipal contained in"'letter 
~eht in response to principal's re.pririmnd 0f 
teacher· for de"ficie·n.Cies in perfoimahce of 
his duties-, were ~ot protected .bY. the Fi~t 
Amendment so as to prevent principal f.~om 
disciplining the ·teacher for. siicli' remarks; 
(2) trial judge could accept. testimony·. of 
principal that he. though~ . he would·. ha,{.e 
still dismissed teru;her from that 'position 
even if teacher had. not sent letter to him 
~ontain in g. remarks both protectea an:d . not 
protected ·by the First: ~endmerit; there:. 
fore any conneetio·n: between ·the·letter and 
the princip~l'~ deci;\on did not' ~eet ·the 
requirement' of legal causation; arid (3). in 
vi.~w. of fact'. that teacher nev.er, sought ·a. 
hea.ring for an. opPortunity: to ·clear .. h.is 
~a,;;e, ~nd that ~ only ,rel.ief. sou.ght. by 
teac\Jer in his suit was reinstatement to the 
pgsitign o( footgali coach, issue of wh.etlier 
d.ismissal of teacher· ~.iolated ·his right to 
due proces~ as ·a deprivation ~f a liberty . 
interest without a hearing would ·riot be 
~onsiciererl ·o~ ap.peal. · 

Affirmed.· 

L Schools .;;,; l41(4) · 

It is an·. established. prit:Jciple that .a 
teacher may not be. denied a position in 
retaliation for his· exercise of :a· First 
Amendment right, even if· the teacher has 
no contractual or·statulory right of .tenure. 
U.S.C.A.Const. Amend. 1. 

2. S~hools -~ 141(5) 

In determining whether a teacher has 
been depriverl··of a position because of his 
exercise of a constitutional right, the teach' 
er:has the· burden of proving that• his con
duct v.:a:s· constitutionally protected, and 
that it was a motivating factor in 'the deci
sion· o('the employer not to renew :his as
signment; the employer may negate· legal 
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1700.44. In cases of controversy arising under this chapter the parties involved 
shall refer tbe matters in dispute to the Labor Commissioner, who shall hear and 
determine tbe same, subject to an appeal within lO days after determination, to 
the superior court where the same sh~ll be heard de novo. To stay any award for .· 
money, the party aggrieved shall exeCllte a bond approved by the superior court 
iu a sum not exceeding twice.lhe aniount of the judgment. In all other cases the 
bond shall be in a sum of not less than one thousand dollars ($1.000) and approved 

by the superior court. ' 
The Labor Commissioner may certify without a bearing that there is no 

controversy within the meaning of this section if he has by investigation 
established that there is no dispute as to the amount of the fee due. Service of such 
certification shall be made-llpon all parties concerned by registered or certified 
mail with return receipt requested and such certification shall become conclusive 
10 days after the date of mailing if no objection has been filed with the. Labor 
Commissioner during that period. 

(Amended by Stals. !961, Ch. 1561.) 

t700.45. Notwithstanding Section !700.44 of the Labor Code, a provision in a 
contract providing for the decision by arbitration of any controversy under the 
contract or as to its existence, validity, constroction, performance, 
nonperformance, breach, operation, continuance; or termination, shall be valid: 

. (a) If the provision is contained iu a contract between an artists' manager and . 
a person· for whom such artists' manager under the contract undertakes to 
endeavor to secure employment,. . . 
···(b) If the provision is inserted in the contract pursuant to any rule, regulation;: 
or contract of a bona fide labor tmimr regulating the relations of its m~mbers to 
an .artists' manager, . · . 
' (c) If the contract provides for reasonable notice to the Labor Commissioner 
of the time and place of all arbitTatian hearings, and ' . 

(d) If the contract provides that the Labor Commissioner or his authorized. 
representative has the right to.attend all arbitration hearings. · · · 

Except as otherwise provided in this section, any s(Ich arbitration· shall 
governed by the provisions of Title 9 (commencing with Section !280) of Part 
of the Code of Civil Procedure. · · 

Jf·there is such an arbitration provision in such a contract, the contract need not 
provide that the artists' manager agrees to refer any controversy between the 
applicant and the artists' man~ger regarding the terms of the contract to the Labor 
Commissioner for adjustment; and Section 1700.44. shall not apply to controversies 
pertaining to the contract. · 

A provision in a contract providing far the decision by arbitration of any 
controversy arising under this chapter which does not meet the requirementsof :. 
this section is not made valid by Section 1281 of the Code of Civil P(ocedure. ., 

(Amended by Stats. 1961, Ch. '461.) 

1700.46. Any person, or agent or officer thereof, who violates an)' provjsion of. 
this chapter is guilty of a misdemeanor, punishable by a fine of not less than· · 
twenty-five dollars (~25) nor more than two hundred· fifty dollars (S250) or 
imprisonment for a period of not more than 60 days.,or both. 

(Added by Stats. 1959. Ch. 888.) 

PART 7. PUBLIC WOHKS ANO PUBLIC AGENCIES' 

CnAPTEn 1. PUBLIC WoRKS 

ArtiCI~. l. Scope and Operation 

• As used in .this cha.pter "public work5" means: 

:.. ·. ~~ . :•:::;. '! 5B 4 630 ·- .. 
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(a) Construction, Hlteration, demolition or re\nir work done under conlracl 
and paid for in whole or in part out of pu~lic fum s, except work done directly by 
any public utility cornpanr pursuant to order of the Public Utilities Commission 
or other public authority. . 
· (b) Work done for irrigation, utility, reclamation and improvement districts, 
and other districts of this type. "Public. work" shall not include the operation of 
the irrigation or drainage system of any irrigation or reclamation district, except 
as used in Section 1~78 relating to retuining wages. · 

(c) Street; sewer or other improvement work done under the direction and 
supervision or by the authority of an)' officer or public body of the state, or of any 
political. subdivision or district thereof, whether such political subdi,'ision or 
district operates under a freeholder's charter or not. 

(d) The laying of carpet done under a building lease-maintenance contract and 
paid for out of public funds: 

(e) The laying or carpet in a public building done under contract and paid for 
in whole or part out of public funds. 

(Amended by Stots.' 1973, Ch. 11.) 

1720.2. For the limited purposes of Article 2 (commencing with Section 1770) 
of this chapter, "public works'' also means any construction work done under 
private contract when all of the following conditions exist: 

(a) The construdiou contract is between private persons. . 
(b) The properly subject to the construction contract is privately owned, but. 

upon completion of the construction work, more than 50 percent of the assignable 
square feet:of the property is leased to the state or a political subdivision for its 
use. · · . 

. (c) The lease· agreement between the lessor and the· state or political 
subdivision, as lesse.e, was entered into prior to the construction contract. · · 

(Added by Stuis. 1914, Ch. 1021.) 

1721. "Political ·subdi.vision" includes any county, city, diStrict, towml1ip, 
public housing authority, or public agency of the State, and assessment or 
improvement qistricts. 

(Amended by Stots. 1953, Ch. 1283.) 

1722. "Awarding body" or "body awarding.·the contract" means department, 
board, authority, officer or agent awarding a contract· for public work. 

;• ' . 

1723. :·workman" includes laborer, wcirlatlan,.or. mechanic. 
. . ' 

1724. "I..o~ality in \Vhi9h pnblic woi~ is IJeiforrri~d" means the.county in which 
the public. work .is done iil cases in which the contraCt is a~varded· by the State, and 
means the limits of the i1olitigal· sub'diVisiiHi ·on whose ·behalf the conti·act is 
awarded in other cases: . . . ... · .. ' .. ; ' . . 

. j! .• 

· 1725. ··.;Alien" 'm~ans ~ny person who \5 hoi; b~~ll or .fully mituralized citizen 
of the United State~<; , ·,.\:~.' · · · .. · - · ' · .. · .· . . · · 

1726. The oody a\va.rdirig.tfie.cailtract frir public work shall take cognizance of 
violations of the. jirovisions' pnhi( chapter· cornmil fed in the cour~e' ·of the 
execution of the contract.. · . :·'''~::·. ' ''~-~--. · 

.·1727. Before making paymerlts to. the ciiri't~actor of money due under a 
contractJor ... [iublic\vork,:tne awarding bodv shnllwithhald and retain therefrom 
all aJ110unts'\vhicq !lave been forfeit~d pursuant to any stipulation in a contract for· 
public work, 'an·d the tennfofthU ch.npter. But no 51 Jill shall be withheld, retained 

· . ':·'·.:··.:·':··'~_:-·:~·.~;~_ii:.' •:· 
. : : ~ ·, ;, . . i:-6~.~ sa '4 .· 640 
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or forfeited, except from the final payment, without a full investigation by either 
the Division of Labor Law Enforcement or by the awarding body. . 

(Am.ended by Ststs. 19·15, Ch. 14JI.) 

1728. In cases of contracts with assessment or improvement districts where. full 
payment is made in the form of a single warrant, or other evidence of full paym~nt, 
after completion and acceptance of the work. the awarding body shall accept from 

. the contractor in cash a sum equal to and in lieu of, any amount required to be 
withheld, retained, or forfeited und~r the provisions of this section, and said 
awarding body shall then release the final warrant or payment in fnll. 

1729. It shall be lawful for any contractor to withhold from any subcontractor 
under him sufficient sums to cover any penalties withheld from him b)' the 
awarding body on account of the subcontractor's failure to comply with the terms 

--~f this chapter, and if payment has already been made to the subcontractor the 
Jntractor may recover from him the amount of the penalty or forfeiture in a suit 

at law. 

1730. Every awarding body that withholds any penalty .or forfeiture from any · .. 
contract payment, for failure of a contractor .or subcontractor to comply with any · · 
provision of this chapter or any of the labor laws on public works, or with 'any 
provision of a contract based on such labor laws, shall at the expiration of 90 days· 
after the completion of the contract and the formal acceptance of the job, tr~nsfer 
all penalties aud forfeitures, whether withheld from a progress payment or final' 
payment, to the State Treasurer to become a part of the general fund. 

l73L If suit is brought against the awarding body within the 90-day period and 
formal notice thereof is given to the awarding body within the 90-day period either 
by service of summons or by registered mail which is received within the 90-day 
period, the penalties and forfeitures shall be retained· by the awarding body 
pending' the outcome of the suit, and be forwarded to the State Treasurer only in 
the event of a final court judgment against the contractor or his assighee. 
Otherwise the penalties and forfeitures are subject to any .final judgment which 
is obtained by the contractor or his assignee. 

1732. The time for action by the contractor or his as;ignee for.llie.recovery of 
penalties or forfeitures is limited to the 90-day period and such suit on the contract 
~r alleged breach thereof in not making the payment is the exclusive remedy of 

,he contractor or his assignees with reference to such penalties or forfeitures. 

1733. Suit may be brought by the contTactor or his assignr,e without permission 
from the Stale or other authority aud is limited to the recovery of the pena.lties 
or forfeitures without prejudice to the contnctor's or assignee's rights in regard 
to other matters affecting the contract: No other issues shall be presented to. the 
court in such case and the burden shall be on the plaintiff to establish his right to 
the penalties or forfeitures withheld. In case the action is not commenced and 
actual notice thereof received by the awarding body within the·90-day period, the 
action shall be dismissed on motion of. the awarding body. 

The Division of Labor Law Enforcement may, upon written request of: any 
awarding body, assist ·in the defense of such action. 

(Amended by Stats. 1957, Ch. 398.) 

1734. Any court collecting any fines or pen~ I ties under the criminal provisio~IS. 
of th1s chapter or any of the labor laws pertammg to pnbhc works shall as soon as 
prac_b\'able after the receipt thereof deposit same with the c•JUnty treasurer of. the 
count,y 1n wluch such court is situated. Amounts so deposited shall be paid at \~ast · 

.. ; 
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once a month by warrant ·of the county auditor drawn upon requisition of U1e 
judge or clerk of said c01irt, to the State Treasurer for deposit in the General Fund. 

{Amended by Stats. 1953. Ch. 52J.) . 

1735. No discrimination shall· be made in the employment of persons upon 
public works because of the race, color, national origin or ancestry, or religion of 
such persons and every contractor for public works violating this section is subject 
to all the penalties imposed for a \~alation of this chapter. 

{Amended by Stats. 1965, Ch. 2B:l.) 

1740 .. Notwithstanding any other/revision of this chapter or an)' other law of 
this State, except limitations impose by the Constitution, the legislative body of 
a political subdivision which has received or is to receive a loan or grant of funds 
'from the Federal Government or a fede'ral department or agency for public works 
of that political subdivision, may provide in its call for bids in connection with such 
public works that all bid specifications and contracts and other procedures in 
connection with bids or contracts sball be subject to modification to comply with 
revisions in federal minimum waae schedules without the necessity of 
republication or duplication of other formal statutory requirements. 

(Added by Stats. 1957, Cli. 199'1..) ' 

Article 2. Wages 

1770: The body a\~arding the contract or authorizing the public work shall 
determine the geneml prevailing rate of per diem wages in accordance \vith the 
standards set forth in Section 1773 and its determination in the molter shall be 
final except as provided in Sectio'ns 1773.4 and 1773.6. Nothing in this article, 
however, shall prohibit the payment of m.ore than the .general prevailing rate of 
wages to any workman employed on 11ubltc work. Nothmg m th1s act shall p~rm1t 
any overtime work in violation of Article 3 of this chapter. 

(Amended by Stats. t953, Ch. 1706.) 

!771. Not less than the general prevailing rate of per diem.wages for work of· 
a similar character in the.locality in which the public work i.s performed, and not 
less than the general prevailing rate of per diem wages for holiday and overtime 
work fixed·as provided in this chapter, shall be paid to all workmen employed on 
public works.· . 

This section is applicable only to work performed under contr<lct, and is not 
~pplicable to work carried out by a public agency with its own forces. This section 
IS applicable to contracts .let for maintenance work. 

(Amended by. Stals. 1974, Ch. 1202.1 

1772. Workmen employed by contractors or subcontractors in the execution of 
any contract for public work are deemed to be employed upon public work. . 

1773. The body awarding anr contract for public work, or othenvise 
undertaking any public·work, shal ascertain the general prevailing rate of per 
·d1em wages and the general prevailing rate for holiday and overtime work in the 
locality. in which tbe public wor.k is to be perfonned for each craft, classification 
or type of workman needed to execute the contract. The holidays upon which such . 
rates shall be paid need not be-specified by the awnrding body, but shall be all · 
holidays recognized iri the collective bargaining .agreement applicable to the 
particular craft, classification or type of workman employed on the project. 

In detem1ining Stich rates, the awarding body shall ascertain and conS!der the 
applicable wage rates established by collective bargaining agreern~nt> and su.ch 

. rates as may have ~een predetennined for federal public works, withm the lor-':t.y 
and in the ~eares~ labor market area. Where snch rates do not constitute the s· 
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actually pre1•ailing in the locality, the awardiug body shall obtain and consider 
further data from the labor organizations and employers or employer associatigns 
concerned, including the recc•gnized collective bargaining representatives for the 
particular craft, classification or tvpe of work involved. The rate ·Oxed for each 
craft, classification or type of work shall be not less than the prevailing rate paid 
in such craft, classification or t;·pe of work. 

If the awarding body determines that the rate of prevailing wage for any craft, 
classification or type of 1vorkmari is the rate established by a coll~clive bargaining 
agreement, the awarding·body may adopt such rate by reference as provided for 
in such agreement and such determination shall be effective for the life of such 
agreement or until the awarding body determines that another rate should be 
~opt~. . 

(Amended by Stats. 1971, Ch. 785.) 

1773.1. Per diem wages shall be deemed to include employer ,payments for 
health and welfare, pension, vacation, apprenticeship or other training programs 
authorized bv Section 3093, and similar purposes, when the tertn "per dieni. 
wages .. is used in this chapter or in any other statute applicable to public works. 

For the purpose of determining such per diem wages for contracts entered into 
with the state, the representalive of any craft, classification or type of workmen 
needed to execute the contracts entered into with ·the slate shall.file with the 
Department of Industrial Relations fully executed copies of the collective 
bargaining agreements for the particular craft, classification or type of work 
involved. Such agreements shall be filed within 10 days after their execution and 
thereafter may be taken into consideration pursuant to Section il773 whenever 
filed 30 days prior to the call for bids. · 

(Amended by Stub. 1969, Ch. 1502.) 

1773.2. The body awarding any contract for public work, or otherwise· 
undertaking any public work, shall specify in the call for bids for the contract, and 
in the bid specificatiom and in the contract itself, what the gen~ral rate of per 
diem wages is for each craft, classification or type of workman needed to -·---·•-· 
the contract. · · · 

In lieu of specifying the rate of wages .in the call for bids, and in the bid 
s/>ecifications and in the confract itself, the awarding body may refer to copies 
t 1ereof on file at its principal office, which shall be made available to any 
interested party on request. In the event that the awarding body chooses to refer 
to a copy of the prevailing rate of per diem wages on file at·its·principal office, in. 
lieu of specifying them in each call for bids, and in the bid specifications and in· 
the contract itself, the awarding body shall publish its determination of ~ · 
prevailing rate of wages at least one time in a newspaper of general cirr"l" 
during each year, and in such event, the awarding body shall cause a copy 
to be posted at each jobsite. · 

(Amended by Sluts. 1974, Ch. 1176.) 

Nole: Stats. !974, Ch. 876, also contains the following provisions: _ · 
S~c. 2. The amendmt!nt of this section maJe by the J97J-74 Regular Session of the. 

Legtslature does not constitute a change in, but is dechratary of, e.:dsting law. -

1773.3. The awardiug body of each city, county and city and county shall file,. 
annually; with the Director of Industrial Relations its detennination, pursuant to 
Sectiolll773 of ll1is code, of general· prevailing rates·of per diem wages in the: 
locallty tn .which the public work is to be perfonned. If Juring any annual period 
tl!e awa.rdmg body detemunes that there has been a change in any prevailing rgte 
of per dtem wages In such locality it shaU notify the Director of Industrial Rela · 
WJthin 10 days thereof. · ·· · · · 

~Jtltfdll____l?jdij~R~ 9£JifiWI~f 
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Where the body awarding or authorizing the public work is a state age
11

cy, 
except as provided in Section 1773.6, it shall file, annually, with the Director of 
Industrial Relations its determination of general prevailing rates of per diem 
wages for those. localities in which public work is to be performed. If during any 
annual period the state agency determines that there has been " change in any 
prevailing rate of per diem wages in any localit)' it shall notify the Director of 
Industrial Relations within 10 days thereof. · 

(Added by Stati. 1959, Ch. 1787.) 

l TiJ.4. Any prospective bidder or his rejJresen ta tive, any representative of any 
craft, classification or type of workman invo ved, or the awarding body may, within 
20 days after commencement of advertising of the call for bids by the awarding 
body, file with the Director of Industrial Relatiom a verified petition to review the 
determination of any such rate or rates upon the ground that they have not been 
determined in accordance with ll1e provision of Section 1773 of this code. Within 
t.wo days thereafter, a copy of such petition shall be filed with the awarding body. 
The petition shall set forth the facts upon which it. is based. The Director of 
Industrial Relatiom or his authorized representative shall, upon notice to the 
petitioner; the awarding body and such other persons as he deern.s proper, 

. includiug th~ recognized collective bargaining represeutatives fo~ the particular 
·crafts, classrfications or types of work rrivolved,.mstitiite an Invesl!gatron or hold 
a hearing. Within. ·20 days after the filing of such petition, or within such longer 
period as agreed upon by the director, the awarding body, and all the interested 
parties, he shaiJ.rnake a detemiination·imd transmit the same in writing to the 

· awarding body and to the iuterested parties. 

' Such determination shall be final and shall be the determination of the awarding 
body. Upowreceipt Ly it of the notice of the filing of such petition the body 
awarding the contract or authorizing the public work shall extend the closing date f::: 
for the ·submission of bids or the starting of work until five days after the co 
determination of lhe general prevailing rates of per diem wages pursuant to ll1is 

.. section. · . · 

' Upon the filing of any such petition, notice thereof shall be set forth in tl1e next 
and all subsequenLpublications by the awarding body of the call for bids. No other 

· notice need be given to bidders by the awarding body by publication or otherwise. 
The determination of the director shall be included in the contract. · 

(Amended by Stats. 1969, Ch. 30LI 

·· 1773.5. TI1e Director of Jndustrial Relations may ~stablish rules and regulations 
for the purpose of carrying out the prevailing. wage provisions of this artie! e. 

{Added by Stuts. 1953, Ch. 1706.) 

. 1773.6. Where the body awarding the contract or authorizing the public work 
IS the State Departrnent of Public Works, the Department of General Services; or 
the State Department of Water ·Resources or any division thereof, it shall file, 
quarterly, its deter·rnination of general prevailing rates of per diem wages for those 

. localities in which public work is to be performed, in the office of the Director of 
'. lndustrial Relations, commencing not later than January 10, 1954 ... Such 
determination shall be finaJ exceft as hereinafter provided. If during any guarterly 
period the Director of Industria Helations shall determine that there has been a 
:hange in any prevailing rate of per diem wages in any locality he shall 
rmrnediately notify the awarding body of such change and his determination shall 
be final. Such determination by the Director of Industrial Relations shall not be 
effective as to any contract for which the notice to bidders has been published. 

(Ari>ende.d by Stats. 1963, Ch. 1786.) 
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1173.7. The provisions of Sections 1173.4 and 1773.5 shall not apply to the State 
Department of Public Works, the Department of General Services,. or the State 
Department of Water Resources or any division thereof. 

[Amended by Stat>. 196J, 9h. 1786.) 

1773.8. The body awarding any contract for public work shall:include in the_· 
specifications for the contract a requirement requiring the payment of travel and\ 
subsistence pa)•ments tn ench workman need~d to execute the work, as such tra . 
and subsistence payments are defined in the applicable collective bargaining.! 
agreements filed in accordance with this section. 

To establish such travel and subsistence payments for contracts entered _into 
with the slate, each city, county and city and county, the representative of any_ 
craft, classification or type of workman needed to execute the contracts shall file'· 
with the Department of Industrial Relations fully executed copies of collective 
~argaining agreements for the particular craft, classification or type of work 
mvolved. Such agreements shall be filed within 10 days after thetr execut19n and 
thereafter shall establish such travel ru1d subsistence payments whenever hied 
days prior to the call for bids. · ' · 

(Added by Stats. !968, Ch. 880.) 

1774. The conlTactor to whom the contract is awarded, and any subcontractoi 
under him, shall pay not less than the specified prevailing rates of wages to 
workmen employed in the execution ofthe contract. 

1775. The contractor shall, a~ a penalty to the State or political subdivision 
whose behalf the contract is rna de or awarded, forfeit twenty·five dollars ($25) 
each calendar day, or portion thereof, for each workmen paid less than l 
stipulated prevailing rates for such work or craft in which such workman 
employed for any public work done under. the contract by him or by 
subcontractor under him . .The difference between such stipulated prevailing 
rates and the amount paid to each workman for ·each calendar day or 
thereof for which each workman was paid less than the stipulated prevailing 
rate shall be raid to each workman by the contractor, and the body awarding 
contract shal cause to be inserted in the contract a stipulation that the nmvici 

of this section \viii be complied with: · 
To the extent that there is insltflicient· money due a contractor to cover 

penalties forfeited and amounts due in accordance with this sectiou, or 
accordance with Section 1813 of this chapter, and in all cases where the 
does not provide for a money payment by the awarding body to the 
the awarding body shall notify, provided that in the case of a workman clai 
the difference between the prevailing wage rate and the amount paid him 
awarding body has first been given the notice mentioned in Section 1190.1 of 
Code of Civil Procedure, the Division of Labor Law Enforcement of such u;~J,ti 
and the Division of Labor Law Enforcement, if necessary with the 
tlie awarding body, may maintain an action in any court of com pet 
to recover the penalties and the amounts due provided for herein. 
shall be commenced not later than 90 days after the filing of a valid 
completion in the office of the county recorder in each county in wbich the 
work or some part thereof was performed,. or not later than 90 days· 
acceptance of such public work,. whichever last o·ccurs. No issue other than 
of the liability of the con tractor for the penalties allegedly forfeited and 
due shall be determined in such action and the burden shall be upon 
contractor to establish that the penalties ~nd amounts demanded in such 
are not due. : 
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Out of any money withheld or recovered or both there shall first be paid the 
· amount due each workman and if insutficient funds are withheld or recovered or 

both to pay each workman in full the money shall be prorated among all such 
workmen. . 

(Amended by Stats. 196.1, Cn. 467.) 

1176. Every contractor and subcontTactor shall keep an accurate record 
slwwing the name, occupation, and the actual per diem wages paid to each 
workman employed by him in connection with the public work. The record shall 
be kept open at all reasonable hours to the inspection of the body awarding the 
contract and to the Division of Labor La\\' Enforcement. 

(Amended by Stats. !949, Ch. 127.\ 

1777. Any officer, agent, or represeutative of tt1e State or of any political 
subdivision who wilfully violates any provision of this article, and any contractor, 
or subcontractor, or agent or respresentative thereof, doing public work who 
neglects to comply with any pcovision of Section 1716 is guilty of a misdemeanor. 

1777.5. Nothing: in this chapter shall prevent the employment of properly 
indentured apprentices upon rnblic works. 

Every such apprentice shal be paid the standard wage paid to apprentices 
under the regulations of the craft or trade at whicl1 he is employed, and shall be 
employed only at the work of the craft or trade to which he is indentured. 

Only apprentices, as ddlned in Section 3077, who nre in training under 
apprenticeship standards and written apprentice agreements under Chapter 4 
(commencing at Section 3070), Division 3, of the Labor Code, are eligible to be 
employed on public works. The employment and training of each apprentice shall 
be m accordance with the pro•isions of the apprenticeship standards and 
apprentice agreements under which he is training. · 

When the contractor to whom the contract is awarded bv the state or any 
political suudivision, or any subcontractor under him, in performing any of the 
work under the contract or subcontTact,_employs wcirkmen·in any apprenticeable 
craft or trade, the contractor and subcontractor shall apply to the joint 
apprenticeship committee administering the apprenticeship standards oft he craft 
or trade in the area of the site of the public work for a certificate approving the 
contractor or subcontractor under the apprenticeship standards for the 
employment and training of apprentices in the area of the site of the public work. 
Con~ractors or subcontractors sh?ll not be required to submit individual 
applications-for approval to local joint apprenticeship committees provided they 
an; already covered by the local apprenticeship standards. The ratio of apprentices 
to Journeymen who shall be.employed in the craft or trade on the public work may 
be the ratio stipulated in the apprenticeship standards under which the joint 
apprenticeship committee operates, bnt in no case shall the ratio be less than one 
apprentice for each live journeymen, except as otherwise provided in this section. 
. The contractor or subcontractor, ifhe is covered by this section, shall, upon the 
ISsuance of the approval certificate, or if he has been previously approved in such 
Cr~ft or trade, shall, employ the number of apprentices or the ratio of apprenti~es 
to JOurneymen stipulated in the apprenticeship standards. Upon proper showmg 
by the contractor that he employs apprentices in such craft or trade in the slate 
o~ all of his contracts on an annual average of hot less than one apprentice to eacil 
etght journeymen, the Division of Apprenticeship Standards shall grant a 
certificate exempting the contractor from the 1-to-5 ratio as set forth tn ~hts 
section. This section shall not apply to prime contracts involving less tha11 thnty 

·thousand dollars ($30,000) or 20 working days or to contracts of subcontr· ·s not 
. btdding for work throitgh a general or prime contractor, involving less .1 two 

!'thomon.-l rlollars ($2,000) nr fewer lh3n fiv;, •.w:r!ring •lays. 
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"Apprenliceable craft or trade," as used in this section, shall mean a craft or 
rrade deterinined as an apprenliceable occupa!ion in accordance with rules and•"" 
regulations prescribed by the Apprenticeship Council. The joint apprenticeship 
committee shall have the discretion to grant a certificate exempting a contractor 
from the l-to-5 ratio set forth in this section "when it finds that any one of the" 
following conditions is met: 

(a) In the event unemployment for the previous three-month period in such 
area exceeds an average of" l5 percent, or " 

(b) In the event the number of apprentices in training in such ~rea exceeds a 
ratioofltoS,or " · 

(c) If there is a sh01ving that the apprenticeable craft or trade is replacing at' 
least one-thirtieth of its journeymen annually through apprenticeship training," 
either (I) on a statewide basis, or (2) on a local basis" , 

(d) If assignment of an apprentice to any work performed under a public works 
contract would create a comlition which would jeopardi:ze his life or the life, safety, 
or property of fellow employees or the public at large or if the specific task to . 
which the apprentice is to be assigned is of such a nature that training cannot· " 
provided by a journeyman. , · " 

When such exemptions are "granted to an organization which" represent~ 
·contractors in a specific trade from the 1-to-5 ratio on a local or statewide basis 
member contractors will not be required to submit individual applications 

·approval to local joint apprenticeship committees, provided th~y" are 
covered by the local apprenticeship standards. " ' 

A cor~tractor to whom the contract is awarded, or any subcontra~tor under 
who, in performing any of the work under the contract, employs journe 
apprentices in any apprer~ticeable craft or trade and who is not contributing 
fund or funds to administer ar1d coi1duct the apprenticeship program in an)' 
craft or trade in the area of the site of the public work, to which fund or funds 
contractors in the area of the site of the public work are contributing, 
contribute to the fund or funds in each craft or trade in which he 
joumeymen or apprentices on the public work in the same amount or 
same basis and in the same manner as the other conh"actors do, but 
fund administrators are unable to accept such funds, contractors not stgnator 
the trust agreement shall pay a like amount to the California Apprenticeship 
CounciL The contractor or subcontractor may add the" amount of 
contributions in computing his bid for the contract. The Division of Labor 
Enforcement is authorized to enforce the payrnent·o.fsucli cont~ibutions to 
fund or funds as set forth in Section 227. " 

The body awarding the contract shall cause to be "inserted in the 
stipulations to effectuate this section. Such stipulations shall fix the responsibilitY: 
of compliance with this section for all apprenticeable occupations with 
contractor. 

ln the event a contractor willfully fails to compl)' with this section. 
contractor shall be denied the right to bid on a public works contrac,t for a 
of s<X months from the date the determination is made. 

The interpretation and enforcement of this section shall be in accordance 
the n1les and procedures prescribed by .the Apprenticeship Council." 

All decisions of the joint apprenticeship committee under this section 
subject to the provisions of Section 3081. 

(Amended by Stats. t974, Ch" 965.) 

1777"6. It shall be unlawful for an employer or a labor union to refuse to 
otherwise f]ualified. employees "as indentured npprentices on any public 

e, .. ,lis" [~;: J . 
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solei)' on the ground of the race, religious creed, color, national origin, ancestry, 
or sex of such employee. 

(Amended by Stat>. !~Til, Ch. 2.'l0.) 

1778" "Every person, who individuall)' or as a representative of an awarding or 
public body or officer, or as a contractor or subcontractor doing public work, or 
agent or officer thereof, wbo takes, receives, or conspires with another to take or 
receive, for his own use or the use of any other person any portion of the wages 
of any workman or working subcontractor, in connection with services rendered 
upon any public work is" guilty of a felony. 

1779. ·Any person or agent or officer thereof who charges, collects, or attempt5 
to charge or collect, clirectly or indirectly, a fee or valuable consideration for 
registering any person for public work, or fur giving information as to where such 
employment may be procured, or for placing, assisting in placing, or attempting 
to place, any person in public work, whether the person is to work directly for the 
Stale, or any political subdivision or for a contractor or subcontractor doing public 
work is guilty of a misdemeanor" 

"1780. Any person acting on behalf of the State or any political subdivision, or 
any comractor o~ subcontractor or agent or representative thereof, doing any 
public work who"places any order for the employment of a workman on rublic 
work where the fil)ing of the order for employment involves the charging o a fee, 
or the receiving of a valuable consideration from any applicant for employment 
is guilty of a misdemeanor. 

Article 3. Working Hours 

IBm Eight hours labor constitutes a "legal day's work in all cases where the 
same is performed under the authority of any law of this State, or under the 
direction, or control, or by the authority of any officer of this Stale acting io his 
official capacity, or under tbe direction, or control or by the authorjty of any 
municipal corporation, or of an)' officer thereof. A stipulation to that eff~t shall 
be made a part of all contracts to which the State or any municipal corporation 
therein is a party. 

1811. The time of service of any workman employed upon public work is 
limited and restricted to 8 hours during any one calendar day, and 40 hours during 
any one calendar, week, except as hereinafter provided for under Section 1815. 

(Amended by Stats. ]9BJ, Ch. 96l.) 

1812" · Every contractor and subcontractor shall keep an accurate record 
showing the name of and achtal hams worked each calendar day and each 
calendar week by each workman employed by him in connection with the pu!Jtic 
work. The record shall be kept open at all reasonable hours to the inspection of 
the awarding body and to the Division of Labor Law Enforcement. 

(Amended by Stats" t9BJ, Ch. 964.) 

1813. 'fhe contractor shall, as a penalty to the State or politicalsubdi>ision on 
whose behalf the contract is made or awarded, forfeit twenty-five dollars (S25) for 
each workman employed in the execution of the contract by the contractor or bv 
any subcontractor for each calendar day durir~g which such workman is required 
or permitted to work more than 8 hours in any orie calendar day and 40 hours in 
any one calendar week in violation of the provisions of this article. In awarding 
any contract for public work, tbe awarding body shall cause to be iitserted therein 
a stipulation toJhis effect. The awarding body shall take cognizance of all violations 
of this article committed in the course of the execution of the contract, and shall 
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report them to the officer of the State orJJolitical subdivision who is authorized 
to pay the .contractor money due him un er the contract . · 

(Amended by Stats. 1963, Ch. 964.) 

1814. Any officer, agent, or repres.entative of the State or any; [:!Oiitical 
subdivision who violates any provision of this article and any contractor or 
subcontractor or agent or representative thereof doing public work who neglects 
to comply with any provision of Section 1812 is guilty of~ misdemeanor. 

(Added. by renumber-ing Section 1815 by Stats. 1961, Clt. 238.) 

1815. Notwithstanding the provisions of Sections 1810 to 1814, inclusive; of tltis . 
code, and notwithstanding anv stipulation inserted in any contract pursuant to the·.· 
requirements of said sections, work performed by employees of contractors in· 
excess of 8 hour~ per day, and 40 hours during any one week, shall be permitted 
upon public work upon compensation for all hours. worked in excess·of 8 ho!ITS per 
day at not less than 1 y, times the basic rate of pay. 

(Amended by Stals. 1963. Ch. 964.) 

Article 5. Securing Workmen's Compensation 
(Article 5 added by Stats. 1965, .Ch. 1000) 

1860. The awarding body shall cause to be inserted in every ·public works 
contract a clause providing that, in accordance with the provisions of Section 3700 
of the Labor Code, every contractor will be required to secure the payment of 
cornpens•tion to his employees. · 

(Added by Slats. !965, Ch. 1000.) 

1861. Each contractor lo whom a public works contract is awarded shall sign .. 
and file with the awarding body the following certification prior to performing the 
work of the contract: "! am aware of the provisions of Section 371)() of the Labor. 
Code which require every employer to be insured against liability for workmen's 
compensation or to undertake self-insurance in accordance with the provisions 
that code, and I will comply with such provisions before commencing the 
performance of the work of this contract." 

(Added by Stats. t965, Ch. 1000.) 

CHAPTER 2 .. PUBLIC AGENCIES 

Article I. Municipal Employ~es 

1900. Every employee of a city whose hours of labor e<ceed 120 in a week is 
entitled to be off duty at least three hours during every 21 hours for the purpose 
of procuring meals. No deduction of salary shall be made by reason thereof. 

1901. Any officer or agent of a city having supervision and control of employees; 
covered by this article who violates any provision hereof is guilty of a 

· ml5demeanor. · 

CHAPTER 4. FIREFIGHTERS 
(Chapter 4 added uy. Stats. 1959, Ch. 72:1) 

: 1960. Neither the State nor any county, political subdivision, incorporated city, 
t?wn, nor a~y other municipal corporation shall prohibit, deny or obstruct the . 
nght of firefighters to join any bona fide labor organization of their own c:hoice. 

(Added by Stats. 1959, Ch. 72:1.) • . 

·. 

e -
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1961. · As used in this chapter, the tem1 "employees" means the employees of 
the fire departments and fire services of the Slate, counties, cities, cities and 
counties, districts, arid other political subdivisions of the State. 

(Added by Stats. 1959, Ch. 72:1.1 

I 962. Employees shall have the right to self.organiza tion, to form, join, or assist 
labor organizations, to present grievances and recommendations regarding wages, 
salaries, hours, and working conditions to the governing body, and to dtscuss the 
same with such governing body, through such an organization, but shall not have 
the right to strike, or to recognize a picket line of a labor organization while in the 
course of the perfonnance of their official duties. 

(Added by Stats: 1959, Ch. 72.1.) 

1963. The enactment of this chapter shall not ue construed as making the 
provisions of Section 92:! of this code applicable to public employees. 

(Added by Stats. 1959, Ch. 72:1.) 

PART 8. UNEMPLOYMENT RELIEF 

CHAPTER l. EXTENSION Of PUBLJC WORKS 

20!0. As used in thi.s chapter, "State agency'' means any department, division, 
buard, bureau, or commission of the State. 

2011. The Department of Finance shall ascertain and secure from the several 
;State agencies tentative plans for the extension of public works which are best 
adapted to supply increased opportunities for advantage0·;1 public labor Juring 
periods of temporary unemployment. Such plans shall ' -le estimates of the 
amount, character, and duration of employment, the· 'employees who 
could be profitably employed therein, together wi' 'es anJ other 
infom1ation which the Department of r'iuance de 

2012. The Division of Labor Statistics anr' 
advised of industrial conditions throughout t~ 
oflabor. Whenever the Governor represeP· 
that a period of extraordinary unemplr 
exists in the State, it shall immediate' 
thereto, and report to the Covemo· 

(Amended by Slats. 1945, Ch. 1431.' 

2013. If the Division of Lar 
that a condition of extraordi-
does exist witltin this St' 
available Emergency Ft· 
the public works of tlv 
which .the Departrr 
public interest by 
the most nseful 

(Amended r 
2014. '!'" 
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3097. The Department of Industrial Rehitions, Division of Apprenticeship 
Standards, shall provide services to the Department of. Human Resources 

. Development, as requested by and contracted for, with that departrilent. Sucb 
federal funds as are available to the Department of Industrial Relations, Division 
of· Apprenticeship Standards, for the purpose of developing and maintaining 
apprenticeship and on-the-job lraining .. prcigrams for eligible persons described in 
Section 10500 of the Unemployment Insurance Code,· shall be directed to the 
·supoort of the.Department of Human Resources Development clients.· · 

Tbe Division of Apprenticeship Standards shall continue·in the Department of 
Industrial Relations but shz.ll exert max:imuiu effort to oersuade sponsors· of its 
registered, nonfederally funded, voluntar)• apprenticeship. and on-the-job training 
programs to accept to the. maximum possible extent the eli&ible persons as 
described in Section 10500 of the Unemployment InsuraJ7.ce Cone. I 

The Department of Human Resources Development. may reque~t, within the .· 
limitations of thdunds·available to it for this purpose, .assignmel:\t' of at least. one 
Division of Apprenticeship Standards ·consultant to each ania 'designated by th"' 
Director · of the Deoartrrient of Human ·Resources Develooment. Such l 
'apprenticeshili'. consultant ser.vlces, when funded and requested; shall.be provided 
·to the.ar!'J~. offices of the Department of Hinnan Resources Development. · 

(Added br"stals:·r9ss,·ch·: HBO,) · ... .. .... . 

3098. An awarding agency whose public works contract falls within the . 
jurisdiction of Section 1777.5 shall, within five d.ays of the award, send a copy of 
the award to the Division of Apprenticeship Standards. \\>"hen .specifically 
requested by a local joint apprenticeship committee, the division shall notify the 
local joint apprenticeship committee regarding all such awards applicable to the 
joint apprenticeship committee making tpe request. Within five days of a finding 
of any discrepancy regarding.the ratio of apprentices to journeymen, r.ursuant to 
the_c.ertificated fixed riumber of apprentices to journeymen, the awarmng agencv 
shall noruy· ilie'Division of.-Apprentices]1ip Standards. · .' 

(Amended by Stats.. 1974, .Ch. '1095.) · - · 

··. 
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710.18 EMPLOYMENT REGULATION AND SUPEUVJS!ON IH 

710.18. Enacted 1961. Repeslcd 1967 ch. 1505. 

1710.19-1710.25. Enactod 1961. Repealed 1970 
1399. 

l710.23a'l710.236. Enadecll965. Repealed 
U~l~. . 

l710.30-1710.53. EnJJcted 1~61. Repealed 1970 
1399. 

PART 7 

Punu_J:: WonKs ANu Punr.TC AGENCIES 

l. 'Pu ... rQ t 112'0 
2. Public /l.g'Cn.cie~ I 15100 
3. !R=uvedl • 196a 
<\, rrught.cra • 1960 

Chapter I 

Public. Works 

Art.icl~ l 

Sc.JJH ond Operation 

20: Publk: Worb-Ddlnet.l 
:!0.1. Puhlk Wolh--Uri&r Privllt..l! Coatrud 
2D.S. Publie Worb---Rd"un H..l..tling 
20.-i, Wa.lo: Hot lh:cmed •Publilo Woru· 
2L Pclltiea..l Subdi-riaicr.-De6.o.o;cJ 
22. A..JiranliDi Body-~~j 
22.L Go!Jtn .. d.nr, Bubeoutn:lcta!-Ddicd 
23. Worhn.m-Deficed 
U Lx.ality ill Which Public Work P«facmed-Ddi.Dcd 
25. Alieo-Ue..6.1l..C4 
26, Aw~Ul:U! m Contnad·---Ca~ of ViolutioQ.I 
27. Witbholdiq: ~:~fForU:!W Sunuo 
za. Cub i.a l.i.cu ll{ Fmtitd Sum 
29. WttbbolJ.ina: af Pc:oal.tie:. 6mu Su.bcooi:ru.ctcr 
30. 'lhw.-fr.r (I[W~ and P..naltie. to lAbor Ccun.miU.iont~~ 
31. Suill\pinltA*anllnc fl.:lly-WIL~ ond Ptaallie11 fk.t.aioed 
32.. p·· T ofWa.a,~ err Pm.a.ltl.u-1'i.me f~:~r Actioo · 
3J. l ' of W•.e~ ud Pe.nall:ies.-Suit 
3-t F~ , .:'ewUI.i~-Ucpo.it 
Ui. :&mplgymiCll Di..t.l:rimi!lii.UIJD-Plllh.ilijtJ:d 
7a8-l 739. licun-ai. 
40. BidJ .Subject Lg Mod.Hicatioa 
U. Repealed 

Artid< 1.5 

Right of .{c~n 
50, Ca~ of hticu b;r Bemnd l.o·•'llll' BiUdu 

Article 2 

Wcgu 

7D. · Dct.umi.aalion ofPrevailini Per Diem Wllio-lliT'-'C-U!r 
11. Pntlf.il.ini" Per DiGw Wai!~ RcqniR.d_ 
71.5. Projecl.ll E..WudedTrom Prntt.ilingPc:r Oie..IQ Wnge R.equint-

ment uPtw. Eleciion olL:.bar Complia.oc:e Program 
7L6. De~t llfYin~ Gr P.e.ca!tie~~ i..otD- Ge:nerul Fu.od 
7L7. App.e-1l afEnlhnem.totAdioo · 
72. Work~ Employed Upao PuLUc Worlt 
?l.· A.dDptitlo ofPsen . .ilioi: Pu Di£tllo W,a&e 
13.L Pu Diun Wa~-lnchuiow 
l' 2.. CalL for Bi<Lt-ap-e.dfic:.aUau uf W•~~:c B.tt.tc..s 
13.3. Appnn.t.ieub.ip Stu.ndii.Il:!l IJ:ivi,ioa-Public WorD A...-llnil 

I 1113.4. !lctition to Rtv\,aw Wauc Rlll4 Oct.erm..iustioo 
t 1713.5. Enforo::ctnetlt oJ Public Wotk4 i-flhzlr Lnw11 
I l77l.B .. -Chao~;~ i.o Pr..,&iliol W~g• R.aia - - .. 
I 1773.7. App!ienbilit:y of GGvttrtlllU!D.t Code 

· t 1TI3.8. Payment o.f"J"ran.l, Subalstcoec. Paym.::llt. 
i 1774. SpeQ.Dad Puv.o.ili.cl' Was:o-Mllllt 8111 Paid 
t 1775. Pnymc.nt I.Lu 'l'h4.c Stipul.lltcd Rata--Pco.a.lty 
-t 1716. Pa;=\1 Reeon:f~ Rct;uirod 
I 1777. Vlllhotion-Misdemcanar' 
l J 177.1, Villl.aUoc. of Chaplt.r ,.;tb l.ct.eut UJ Dr!ruud-l.n.c.llgibility 

tD Bid 110 Goot.tu.ct 
l771.5. Apprentic:..t-Employmc.ct upon P_ublic. Worb 
1771.6. E:mplo;rment Disairo.inatioll-IJulo~wfuJ 
117'1,7. Noacomplianc:c with L•"' (rilv.,cnial Appr11nti=h.ip 
1711.8. lt.pealad 
1718. Illegal Ta.M.icg o[Wilge&-Pelony 
1719. r·~ for Employment fug:Utr.ation, lo.folmll.tion---tfudt· 

me.anor· 
1180. Fee.~ fllr (.'iUing W~:~rlc. Or-duro-Milth:l.tltanor 
1181.. Rep.en~d 

Artid.c 3 

\\'orhin.g HotJ.n 

'! 1810. Legal Da)"a Work-Eight Bouu 
t l611. Timt ufS:t:noiUJ 

.f 1812. fl:.l:cn,d.. ol WarDng Haua-Miliot-enanu 
•§ 18t:J. Wor~g Houn ViPiat.ioru--PenAity 
•§ IBH.. Vio-lation-M'llideaJdncir 
:1 1816. Cfiertinl~lllpc:D-Sutioo 
U lBl&, 18l7. · R.e.c.umbend 

Artida 4 

Employmml of Alien-5 
[Repc.c.l-td} 

U iafi0-186,. Rt!pe!!.led. · 

Arlicla 5 

Securing Warken;' Comp4:'n&ati.rm 

. I 1860. P.apn=l or Wcrku.' Colllpe.D--~alion-Requind 
I 1B-6L Ccri,iticale of ~IU\'-Il~U or C.:Jwpcnsulill.ll Requ.irl'.!II.IICt.! 

Article 1 

Scope and Operation 

· § !720. Public Works--:nt:fined 

As used in tb.ia chapler, Npublic works" menns; 
(a.) Can!3lruction, altemtion, demolitioo, or repair 

work d(]ne under contract and paid fm: in whole or in 
part out of publie: funds, enept work dnne direcLiy by 
£my public utilily cowpony pur.:~uant to order of the 
Public TJLilities Commiaaiou or other public nuthtirity. 

(h) Work done fUr irrigation, utility, reclamation., and 
improvement d1sbicte, and other d.istrict..e of th.i11 type. 
"Puhlic work"' sllllll Uot include t.he operation of tlta 

; injgation 1lr drainage system of any hligation or re~~ 
~lama. lion ilis.lrid, except B:6 used in S!!ction 1 TIS relat· 
: ing .to retaining wages. · 

(cl Street, sewer, or other imprt~vement Wurk done 
und~r lhe direclion ~nd supervision or by the. authority 

. of any officer or public body of the state, or af any 
, poliiic.al subdivision or dielrict U1ereof1 whether the 

political subdiviliicn or di:~:lrict operal:i!s undel" a free-. 
holder's charter or oat. 

- - .... , ... ~. 
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(d) The layiag of carpet done under a huildiag lease
mniutcuanc.e cont.nd a.ud paid for out of public funds. 

(el 'l11e laying of carpet in a puhlit! Uuildiut.' dflne 
under CCJnb:act nnd paid fa[" in wholt.:: or pnrt out of 
puLlic funds. 

m Public transpOrtation demonstration projects au
t.horized Ilurnuo.ut to Section 143 of the SLreel.s and 
Highwa_yB Code. 

(1937 Ch. 90,1063 ch. 1706,1972 ch. 717, 197::J ch. 
77, 1989 d . .L 278 tlrge

1
ncy eff. Aug. '1, 1969} 

CompUance: AH canlrud.a that arv gov~mcd by .Sed-ion, 1175, 
1776; ami 1813 or Ult:l..abo! Code &!;baiL c:nm.ply with lhe ptuviJOiollS of 
Chi!pler 1 C.:omm~ocir11 with Secttion 1720 of Pan of [)ivi!!.iPu 2. of lh~ 
Lnblr Cede tb.at ua 11pplicablll t.:J t:OPtrDd..s for public works pmjecl.a. 
(1997 cli 7S7t ! 

~ 1720.2. PuLLic Works-Uuder Prival~ 
Contract 

:F'or the limited puipose!3 of ArtiCle 2 (commencing 
Wilil Section 1770) of'tllls chapter, <~puLlic wo["k.s"' also 
mean.a any copalnJcl-iOn work done unde[" pr1val.e can· 
tract when all oflbe following o:wditioua exist: 

(a) TL.e coustructiori cont.ract is between private per-
5ons. ! 

(b) The propert-y su~ject to the cons~ctioo contnlcl 
is privately owned, bul upon ·completion of the CCJn· 
slrudiou work, more: than.50 percent of the aBsignahle 
5t.jUtiro fCet of the property is JeaHed. lo tile 5lntc Of a 
political subdivision ro·r its use, 

(c) Eitbel' of the following conditiooa e.rist: 
(1) Tiu~ lease agn!erbt!nt between tbe lessor acd tho 

slate or political auL4iviliiou, B--B lease~: •. was e.nter~J 
into .prior lo the con8tiuctiou contracl. · 

(2) 1'lu.! constructiori' work is perfonned acrording to 
plans, specificatitms, o~ crilcriH. furn.ished l:.y the state 
or- political aubdivi5im~. and Lhe lease agTt!eWI:!Ut be
tweeu the lessor aud the state or polit.ical 6uhdivision, 
as le:saea, is entered iulo dtuing, or upcn completion of, 
tha construction work. 

(1974 ch. 1027, 1980 ch. 962) 

§ 1720.3. Public Works-Refuse Hauling 

, For tha limited purPoses of Article 2 (commendag
wilh Se~.:tion 1770), "Public. Worlcs"' aL.o mea.rut. the 
hauling of refu5e from ~ public works site to an aut.side 
disposal locatio[), with! respect to coufract.s involving 
at~y stale agency, incl~ding the California State Uni-
'Y'eraity !Wd the U.u.i.,.er6ity of California. · 

(1976 ch: 1084, 1983 chs. 142, 143) 

172q.4~ · Wor~ Not peemed UJ>~blic Works" 

l~'or the limiU!d purPoses of this chapte:r, "public 
Works" shall not iocluqe any olherwise. covered work 
which meetB all the following cooditions: 

(a) The work is perfa.rmed entirely by volunteer 
Iabat. · ; · 
·(h) The work inVolveS facilitiCa or structures wh.kh 

ru-e, or will be. uucd e.~dUaiv~ly by, orprim.a.Ji.ly fo-r or on 
b£!.h.alf o( private nonp:rofit community organiza.ti~ns 

including, but nat limited to, ~::heritable, youth, 5e.rvice, 
veterans, B..lld sports groups or s..ssocialions. 

{c) The wozk will not have an adverSe iutpad un 
empla.yment. _ 

(d) 1111! work is eppmved by the Director .of Indus
trial Rt::!at.iou.:t a..s weeting the requirements of this 
i:lcction. 

For purposes of subdivision (c), Lhe direc.t.or s.hall 
rc-que!it infucmatiou on, whetbt:r or uot tbt! work will 
have an adverSe impact on employment frum tbe ap· 

· propriate hx:al ()r Gt.ate orgaaiz.ation of duly autLoriz.eJ 
employee representatives of workers employed on pub

lic WO! I£D. 
IJ989 ch. 1224! 

1721. Political Subdivisio.u-l)etincd 

'"Political subdivisioo· includes a..ay· county, city, dis
lrict, public housing uuthotity, or puLlic age-!-lcy of the 

·state, aod assessment or improvement districts. 
(1937 ch. 90, 1953 ch. l283, 1985 ch. 239) 

§ 1722. AW.unling Hody-ll!o!fined 

<lAl11ard.ing body• Dr [)ody awarding the c:ontracl• 
me:allli department, board, authority, officer or a.t;enl 
awarding ij. contract. for public ·work. 

(1 U37 ch. 90) 

t 1722.1. Contractor~ Suhcoutrndor--Defined· 

For the purpo:sea of tills chapter, "contractor" _and 
.,snhcont.r.Jctor" include a contractor, subco.ntroctor,lic· 
cusee, offic;er, agent, or reprcseutat..ivt! lhereof1 acting in 
U1at ca_l.JlH.:ity, when working on public works pursus..nt 
to Hili urliclt! aud Article 2 (comme..llciDg with Scctio.o 

1770)." 
(]978 ~ 1249, 1982 ch. 4541 

1723. Worlou~n-Defincd 
"Wo["kwan• includes laborer, warkwnn, or mechanic. 

(1937 ch. 90) 

§ 1724. I...oeaJity in Wllich P11blic Work 
Pcrfonoed-Dt!fiucd 

"'l .. oca.Lily in which public work is performed'" meuo!l 
the county in whlt:h the public work is done in c.ase.5 in 
which ~be Cilntrad. is awarded by the State, and oi.eans 
the lintils of t.he polit.icnl subdivisio'"n ou whuse Li!.hnlf 
the contr.lct is awarded in other cases. 

(1937 ch. 90) 

1725. Alien,...-Dt:::fiued 

"Alien" 1neaw any pern.on who is not a Uom or fully 
naturalized citizen of the United States. 

(lU3'/ elL 90) 

1. 726. Awat·d:!:l of Coulructs-Cogoizance of 

Violations 
The body ~wttrcling the contruct for public-work shl111 

t.ake cognizance of vinlalions of the 1~-..risions of this 

q
eD 
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chapter committed in tbe r.ourse of the CJiecntion of the 

coolract. 
(1937 ch. flO) 

lhe awarding body withiu the 90-day pw-iod either by 
service of summona or by registered muil which is 
received wit.hin the 90-day period, .tha w.agetl acd 
penalties shall be retained by U1e owarding body pend-

1727. Withholding of Forfeited Sums ing the out.c.o:no_ of U1t! suit,_ and be forwarded to the 
Labor CommJ55JUner fur d1abursement pursuant to 

Befaro rul.lldng pa.ymcnlS to the cont.rnctor of money Section 1775 if the contractor' does not prevail iu the 
due muler a coutract for pubHc work. the awar-ding action. Wages for wotkers who cunnot be locuted shall 
body ahall withhold and relaiD t.harefruw all wace.e and . be placed iu tb~ Industrial Relations Unpaid Wage 
penalties which have been forfeited pursunnt to any Fu'nd and bald in trust for the workers pursuant to 
stipulat.ion in a. contract for public wurk, and the t.en::D.:s Section 96.7. Penaltieo .:;hull he paid inLo. lhe General 
oflhia cbapter. But no sum shall be withheld, retairi~d Fund. 
or forfeiteJ, except from the final payment, without a (1937 c.h. 90, 1992 ch. !342) 
full investigation by either lbe Division of Lubar StaJir 
da.rds Enfor-cement or by t.he awarding body. · 

(1937 ch. 90,1945 ch. !431, 1992 ch. 1342) 

1728. Cash in Lieu uf Forfeited Sum 

Jn ca.seli of contracts with a5Sessmeot or improve
ment districts where full payment is made in lhe form 
of a .singJe wa..rrant.. or oi..her evidence of fuU payment, 
e.fter --· uletion. and a.a:eptanee or the work. the 
awat iOdy shall accept from the cnotrod.ur in cash 
a sum -.":il.lal to, and in lieu o~ any amount reQuired to 
be wiUilield, retained, or forfeited under the provisiohs . 
of thi.u sect.:ion, and -said awarding body shall then 
release the fiual w.srrant or payment in full. 

(1937 ch. 90) 

~ 1729. Withholding of Penalties froUl 
Subcontr.lctor 

It ahe.ll ba lawful for any contractor to withhold from 
e.ny subcontrn.ct.or under him sufficient sums to cover 
any penalties withheld from him by the awarding bbr..ly 
on tu:.cuuut of the subcontre.d.or1

B fnilure to comply wilh 
the terms of this· ittapter, and if payment has uL.-eHdy 
been made to the subcontractor lhe cont.Tactor mRy 
recover from him the amount of the penalty or foz:fei~ 
lure in o suit nt law. · 

(1937 ch. 901 

§ 1'?30. 'J'rnnd'er o! Wages aod Peonltie.!l to 
Labor Cotnmissioner ' 

Every awarding body shaH transfer all wages and 
penaH:ies that Quve been withheld pW'Suant.to Section 
1727 ~---'·be Labor Commissioner, for disburaerucu.t 
pura :.o Section 1775, whenever a conheclor fails 
t.o b~ u suit against the awarding body for 1 t::cQvery · 
of wages and penaltieS_ th.at arc wHlili~ld pursuant to 
Section 1727 within 90 days after the completion of the 
conttacL and formal aeceplance of the jab. · 

(1992 ch. 13421 

Former .see.tio.n l'r.W: enact~ 1937 WJd repealed 1992 ch. 13-I'J. 

~ 1731. SuH Ac-ain.l:ltAwarding Body-Wages 
and Penoli:ie~ Rclaioed 

U suit is brought against the awarding body wilhin 
the 90-duy pcrit>d lllld formal noti~ theTecf iB giv~u to -

1732. ltot::covccy of Wat;eB or Pt:;nult:ies--'I'imc 

far Action 

Notwithstanding any other provision a flaw, the limE! 
for actioll Ly Uie contractor ar his or her assignee for 
the recovery of wages or penalties is limited to tht: 
90-day period and auit on the contract for alleged 
bn~ec.h thereof in ul.}t making tbe payment is the 
e11:du.sive rewcdy of the conlr's.clor or hi.s or her assign
ees with ri!ference to those wages or pene.H..ies. 

(1937 ch. 90, 1992 ch. 1342) 

1'733. Recovery of Wuges nnd Pcnoltiei7-Sujt 

Suil way be brought by tbe contractor or his or her 
assignee without pannission from the state or other 

. auLhurity and is limit.ed lo tbe recovery of the wage~ 
and penalf.es without p1·ejudice to the contractor's or 
assignee's right..:dn regard t.o other matter-:3 affecting 
the contract. No other isrnes shall be presented t.o tbn 
court in the case a.nd t.hc bun:len shall btl on thu 
contractor or his 'or her aasignee to est.ablish his or her 
right lo lhe Wages or penalties wilbbeld. The Division 
cf Labor Sta.ndards Enforcewcllt'ma.y inteTVene m· any 
court proceeding bmught pursu~nt t.(] this section. h~ 
cS:Se Lhe eclion is oat commenced and actual noticu 
thercnf received by tbc awanfing body within thu . 
90-day period, the actioo shall be dismissed on motiun 
of the awarding bodY or l.he Division of LabOr SLan· 
dnrds Enforcement. · 

1'he Division of Labor Standards Enfrirccment roB.}', 
upon written request or auy awarding body, assi5t iu 
l.ha defense of the action. 

(1937 ch. 90, !957 cl.. 398, 1988 ch. !50, !992 cb. 
1342) 

§ 1734.. Fines, Penaltie!f-lJeposit 

Any court collecting e.ny fine:s or penaltit::t under tl11) 
criminal provisions of this chopter or any of the labor 
law:s pertaiu.ing to public wur~ sball B..l!. soon as pr.lr· 
licahle ~ft.er the receipt there{lf dept.Jsit same with tha. 
county treasurer of the count..y in wD.ich such cuurl b 
aitu.ated. A.mounts SD deposited shaU be palrl at .Jeasl 
once a monLh by warrant oftbe county audilor drawing 
upon requisition of tile judge or derk ·or said court, to 
the State Treasurer for deposit in the General Fund. 

(1937 ch. 90, 1953 c.h. 623) 

••.tl.U.iJ..::t 9 l710 

§ 17~15. Empluywl!nt Dbcrimiuulion-
PrubiLiled · 

Na discrimination shall' be made iu the employment 
of persons upon puhlh: works h!!cause of the race, 
religious l.TI!:e.d, color, natiouu.J origin, anc.est.ry, physical_ 
diflabiJity, mental diaahility; medical condit..ion, marital 
sl.atus, or aex' of such penwus, exCept as provided in 
Section 12940 {lf the GoY€rnment Cutle, and every 
contrad..or for· public works violating this section is 
~ubject to aU the penalties impoBed fm· a violot.ioo of 
this chapter. · ~ 

(1939 ch. 643, 1955 ell. 283, 1976 ch. 1174, 1980 ch. 
992, 1992 ch_ 913} 

§! 1736-1739. Rese,-vod. 

§ 17.JO. llids SuiJj~cl tu Modification 

. Notwitliatanding any other provi11ion uf Ull.!! chapter 
or any olher lnw of thia State, except limitations 
imposed by the Cocstitution, the legislative body of a 
politicnl subdivision which hatJ received or is to receive 
a loan or granL of funds from Lhe Fedend Government 
or a federal department or agency fur public works of 
that political subdiviaian, may provide in its cal~ for 
hids in connection with such public works that all bid 
specifications and contracUs and' other pmccdures io 
connection .with bids or contrac~ shall be su!Jjt:d to 
modification to comply with n:visians in federal mini~ 
mum wage schedules without the aec(!Saity of republi
t=atian or duplication af olher forma! atatutury require· 
ments. 

(1957 ch. !992) 

1741. Enacted 1963. Repealed )9'/J ch. 438. 

Article 1.5 

Right of Action 

! 1750." Cause of Action hy Second Lowe~-t 
Bidder 

(a)(l) 1'be second lowest bidder, and any person, 
finn. aasocialion, trust, partnership, labo.r oiganiz.a. 

.Hon, corpora lion, or other legal eo lily ytoh.ich has, prior 
1.{) the lettlng of tbe bids on the publi~:; works projt:d in 
question, eote.red inlo a centrad with the second lowest 
bidder, that suffers daruage as a proximDte result of o 
e:ompetitivo bid for a public: works project, as defined in 
subdivision (b), not beli1g accepted due to lht:: fiUCt:el:isful 
~idder's vioJHtion, as evidenCed by th6 conviction of the 
successful bidder therefor, of any provision of Division 4 
(commencing wit.h. Section 32001 or Df the Unemp!oy· 
ml!nt Insurance Code, may bring an action for damages 
in the appropriate state court against the violating 
parson O{ legal entity, 

{~) TI1ere tihall be a rebuttable presumption that a 
fiUt!CessfuJ bidder who has been convicted of a violation 
of any provision of Division 4-CcDmmencinc with Section 
3200) of this code or of the UnemploymEJ.Dt Insurance 
Code, or af lxJth, was awarded tbe bid becaUse that 

auccesaful bidder was ahlu t.u lm.-..•er thu bid Jue tn lhi!! 
viola Lion ur' ti.H:5e violuU(Jn:s oCl..-urring ou the coo tenet 
for public work awarded Uy th~ public: agellcy. 

(h) Far purposes of this urtlcle: 
(1) "Public works project" means. lhe conslructiOn, 

repair, remodeling, alter<Ition. c:uuversiou, Inodemizo.
tion, imJlrovernent, rehabilitation, replacemeot, or ren
ovation of a public building or structure. 

(2) "Second Jowest bidder• means lbe second lowest 
qualified hidJer deemed responsive by the public 
agency awarding the contract for public work. 

(3} The "'sewnd lowest bidder .. B.l.ld ihe "succeSsful 
bidder" may include any pr:rsan, tirm, ast~ociatiao, 
corporation, or other legal ~olily. 

{c) In an oct.ion brougbt pursuant to thia section, the 
court may award costs and reasnnalt!e atC.Orney'a fees, 
in an amoLmt to be determined in tile courl'a discretion., 
to the prevailing party. 

(d) For purposes of an acliou brnnght pur.ruant kJ 
this aet:lion, ewp[oyee status shall be determined pur
suant t.o Division 4 (comweucing with Sectio.ll 3200) 
wllh respect to alleged violatious of tl1at division, 
parsuanl t..v the Unemployment Insur8llce COOe lYiili 
respect to alleged violations ofth.at. code, and pursuant 
to Section 2750.5 with resp~t to alleged violatio~ of 
either Division 4 (commencing with Section 3200) or of 
the Unemployment Insurance Code. 

(e) The right of action established pnrsuaut to this 
nrticle shall not be construed to diminish rights of 
uction established punmant to Section 19102 of, and 
Arlide 1.8 (comrnenciug with Section 20l04.70) of 
Chapter 1 .ofParl.9 of Division 2 or. the PubUc Contract 
Code. 

(0 A second lowest bidder w!1o has been convicted of 
a violation of any provision of Divisiou 4 (com.mencinl ~ 
with Section 3200) ufthe Lahar Code or of the Unemoo 
ployme.nt Insurance Code, ur bath, within one year 
prior ·to filing tb~ hid for public work, end who has 
failed tn take affirmative steps f..o correct that 'YioJation 
o.r tbose violations, is prohibited from taking any act.ioo 
authorized by this section, 

(19tH ch. 9061 

Ariicle 2 

Wages 

~ 1770. Deterudnation or Prevailing Per Diei.n 
Wage-Director · 

The Director of the Department of fndustrial Rela
tions shall determine the general prevailing rate ofp.er 
diem wu.ges in accordance with the .l!.tandard.s set. forth 
in Section 1773, a.nd the director's detennination in the 
rua.tter shall be final except as JlTOvided in Section 
1773.4: Nothing in this article. however, shaJJ prohibit 
the payment of more than the general prevailing rate of 
woges to any workman employed on public work.. 
Nothing iu Ud.s act shall permit any O\'erUme work in 
violation of Attide 3 of this cb11ptcr. 

1!937 ch. 90, 1953 ch. 1706. 1976 ch. 28JI 

•· ·•. 
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§ 1771. Pn:vaHiug Per- Diem Wat;"~ Hc:quirl!t.l 

E.lcept rar public works projects of one thouSand 
doHurs 1$1,000} or less, not. less lbat the general pr~ 
vailiog rsle of per dit!m wages for work of a similar 
c.hamctar in lbe locality in which the public work is 
perfonned, and not lE!ss than the general prevailing· 
rate of per diem wages far holiday and overtime work 
fixed as provided in this chupter, shall be paid to all 
wo-rkers employed on public works. 

Thi~ ::~ection is applicable only to work performed 
under contract, and is not applicable to work carried 
QUt by a public agency with il.s own furce.s. This section 
is applicS.ble.to conlra~ts let for maintenance work. 

11937 cb. 90,1953 ch.170B, 1974 ch.l202,1976cb. 
861, 1981 cb. 449) 

~ 1711..5. Projects Ex.cluded from Prevailing 
Per Diem Waige Rcqu.ircment upon ~lection of 
Labor Complianco Prog:nun 

(a.) Notwilhrla.nding Section 1771, an awarding bod.y 
:!i!h.all ~Q~ require the payme.ut of the genernl prnvailing 
rute ~ die.tD. wogca or !.he gen~al prevailing ro.te ·~r 
per. Nu.gca for holiday ond overtime wOrk for aily 
public narks project of twenty-five t.housund dollare 
($25,000) or less when the project ia for conslru.cl.ioa 
work. or for any public works project offiftc!cn tbou:mnd 
dollars i$15,000) or' less Wht!.D lbe project is for alter
ation, demolition, repair, or maintenance work, if the 
awarding body eled.s to initiate and enforce a lahar 
Cllmplis.n~:a program punuant lo subdivision (b). for 
every public works project under the authority of the 
awarding body. 

(b) For the pui-poses of t.l.l..i!l section, a labor com ph 
Wlca program shall include, but. not bu limited t.o, t4c 
foUuwing requireme.at.B: ·· 

(1) All Lid invitations and public. works contracts· 
shall contain appropriate language concerning the re
quire.meuts of this ch.ap~er. 

(2) A prejob coriference -'.ball be conducted with the 
contractor and subcontracton1 to diacu!Hi fE!deral and 
sls.ts labor (aw requirements applicable t.o. the cantract. 

(3) Project contructoTB and subcontractors shall 
maintain and fi1mish, at a designated time, n. certified 
copy of each weekly payroll containing n statement of 
complio.nr:e a.igned uDder penally afperjury. 

(4) The awarding body aholl review, and, if appropri
ala, aurlit payroll r~cord~ to verify compliance wilh this 
char 

(5.. . awarding hody shall withhold contract pay-
me;n~ when puyroll records are delinquent" or innde- . 
quat.e. 

(6) ·~ awarding body )Shall withhold contract pay
me.nb equal to the amount of underpayment arid 
applicable peua.llies wheu. after investig.sticm, it ·ia 
est.abli.sbed that underpayment ha.a occurred. 

(1989 ch. 1224) 

§ 1771.6. Deposit of Fines or "Pen.aHies into 
Geoeralli'und 

Notwithstanding SeolioitB 1730, 1731, and 1734, any 
politic~! 5utxli'liEiion which t:uforcc:s this chapter in 

accordance with Soctilltl IT/1.5 uhu.ll, ut. the expiration 
of SO days after t.hu completion of the conlrud and tt1e 
fonnal a.cceplunce of tht: joll, dt!pooit all peoaH.ies or 
forfeitu.ri!S wilbheh.l from any cont.ract payrut.nt in the 
geuenll fund of the politico! subdiviEiion .. t...ny court 
collecting any fine~ or penalties under the Climinal 
provisions of this chapter1 or u.ny of the labor laws· 
pertaining lo public work!!, when U1e fines and pcaal
l:ics resulted from enforcEment ac.tians by a politic.u.l 
subdiviaiun punnumt. to Section 1771.6, t!bB.U deposit 
the fines or penalties in the general fund oftLe political 
subdivision. 

(1989 ch. 1224) 

§ 1771.7. Appenl of EUfui-cewCint AcLion 

A contractor may appeal an euforcement actinn by n 
political .aubd.ivision pursuant tn Section 1771.5 to the 
Director of Industrial Reletion.s . .Any ruling·· by lhe 
director .shall be final and., notwit.mt..and.ing Section 
1732, any ovptml abnll wB.ive t.ht1 cuntroctor's lighlto 
bri.ng.courl action on the same issue. 

(1989 ch.' 1224) 

§ 1772. Work era E.mpJoyed Upon Public Work 

Workers emplOyed by cantractors or subcontractors 
in tbe ex:ecution of any cor:1tract for public work are 
deemed to be. employed upon pubJjc work. 

(1937 cb. 90, 1992 ch. 1342) 

1773. ArloiJtion of Prevailing Per Diem Wage 

The body awBrding any contract for public work, or 
otherwise underta~g any public ~·urk. shall obtain 
the general prevailing ra.la of per diem wages a.nd lha. 
general prevailing rata for holiday 8.nd overtime work 
in the locality in which the public work i.s to be 
perfonned for each cre.fl., r:!e..BSification.or type of work
man n~;:eded La e1ecuLe the contrucl from the Director of 
tbe·n~partment. of Jmlli6Lrial Rdationa. The holidays 
upon which ~uch rates a.hal~ be paid need not be 
specified by the awarding bodyt but sball be all bolidaya 
recognized in the collective bargaining agreement ap· 
plicnhle to the particular craft, claaaiiieetion or type af 
workman employed on tba project. ' 

In determining auch rates, tbe: Director of the D~ 
parlwunt of Industrial Relatione shall a.scertaiu a.uLI 
coll.9ide.r the applicalila wage ratea established by col
lective he.rcaining agreements and such roles as me}' 
haYs "been predetennioed for federal public work.B, 
within the lm:alit.y ami in lhe nearest labor JD.arkot 
area. Where such rates do out ccnstitute the rnlefl 
actually prevailing in the locality, the d.i..rector shall 
ohl:lin and consider further data fi·am the labor orga~ 
nizatioDB and employers or employer associationB con
cerned, including the recognized ccllect.ive bargaining 
rapresenlJ3t.ivea flJr the parliculor craft, cl~si6cation or 
type of work involved. The rate fixed fur each crs..ft, 
cluas:ification or type of wm·k shall be not less Lho..n the 
prevailing rate. paid in >inc.b craft, dassilica~on or type 

·of work. · 

:~;\!~~;(i~:i~f~ 

- e If the dnector detenmnc.a tbal tbe ra1 e 11f prevailing- ::lllet:Jth:ully 1 t.:qucsl.t:d l1y a I<J~.:.~! juiut appre.utic~:.hip 
wage fur nny cralt, clasSificalwn or lY]lB of workman " colllnUllee, lbo <ltvi>oon ,~all uutify tl" local joint 
U•• rule estnbloshed by a collective bargauuug Ob'TeO- apprenticeship courmil<ee regarding all '"'h owardo 

10
eut, lb' director may ndo~l such rate by roference as opplicoule to the juinl appreutk<•Lip cmmnitt.e wak

p1ovidedfor in such ngreerueulond suclr deLlrmina~on ing tile reque:;l, Within five days of a finding of uny 
shall bo effective for ihe life of such agreement or UJltil discrepancy re~ar-ding the ratio of appreutic.,. to jour
the director determines tbat" another rate should b• neynreu, pursuant lo the cm-tificat.d fixed numbl!l' of 
adop!ed. appreutices to journeymen, rhe awarding agency shall 

(1937 cL.. 90,1953 ch. 1706, 1968 ch. 699oper. Ju.ly notify tbe Division or Apprenticeship St..andard!!.. 
1, 1969, ]971 ch. 785, 1976 ch. 281) (Fonncrly § 3098." 1972 ch. 1399, )974 d1. 1095, 

reuumbered g !773.3, 197B ch. 1249) 

§ 1773.1. Pe£" Dii:!W Wuges--luclu..sionB 

Per diam wages shaH be deemerl to include employer 
payrn.enls for health and welfare. pension, \·ncation, 
travel ti.111e, and suhsisten~e pay WI provided fu1· ln 
Section 1'173.8, apprenticeship or other traioing pro· 
gnuns authcrized by Section 3093, and similar pur

. posc:a, wben the tc~ "p~!r diem wages" is ueed in this 
chapter or in any othar statute applicaLle to public 
works. · 

For the purpose of determining such per diem wages 
for wntracts entered into with the at.ate, the rcprese.n
tntive of any craft, clasai6c.ation or t.ype of workman 
needed ~o execute t.be contracts entered into with the 
atate shall file wilh the Oepe..rtment of Indll.5t.rial 
Rela.tiuns fully executed copies of the collective· bar
gnining sgreement!i fur t.be purl:icuJa.r craft, classifica
tion or t.ypa of work involved. Such agreewenl.s shall be 
filed withiD 10 days after Lhe.ir execution and therea.fter 
may be tnken into consideration punmant t.o Section 
1773 whenever filed 30 daya prior lo Lhe caJl for bids. 

ll959 cb. 2173,.1969 ch. 1502, 1976 ch. ZSI) 

§ 1773.2. Call for Bids-Specification of Wage 

Untea 
The body awarding e.ny contract fer public work. or 

otherwise undertaking any'public work, shaU specify in 
the call for bids for the cont.rnct, a..ud iu tbe bid 
specifications Eill.d in the contract itself, what t.hc gen
eral raLe of per diem wages is for each craft., dus.sifica
lion, or lype of worker needed to e:t.ecute the contract. 

In lieu .of specifying the rnte of wages in the call for 
bids, and in t.he hid specifications and in the coctract 
itself, the awarding body way1 in the call for b\J.s, bid 
epedfi~tiona, l!.lld contract,.indude a statement. thnt 
copies of U1e prevailing r-ata of per diem wages are oc 
file at ita principal office, whicb .sbal.l ba made :Jvailable 
La BJlY interested party on request. The awarding body 
a~l. also causa a copy of the determination of ti1a 
diractor ·of the prevailing rate of per diem wages to bu 

· posted at t:!8ch job aite. 
(1971 ch. 786, 1974 ch. 676, 1977 ch. 423, !092 ch. 

1342) . 

§ 1773.3. Appreuticc.!:il1ip Standards 
llivisiou-Public Works Awards 

An awarding agency whose public wcrks contruct 
ralls within the jnriadiction. of Section 1777.5 shall, 

. wilhin five days of the award, seud a copy of U1e ti.Ward 
to U1a Division of Apprenticeship Slandarda. When 

i'ormer acdiou !'113.3: Enac~ 1959 1od ~~1«3 191& th. '2.81. 

§ 1773.4. Potiliou tu H.t!view W.oge Hutc 

DetenniuutiOo 
Any prospective. bidder or his ~pre.sen1:..at.ive, any 

representotive of allY craft, clasaific:atioa or t.:ype of 
workruau involved, or the: awarcling body may, vriiliin 
20 duys o..ftsr commencement of advertising of U.o c.all 
for Lids by the awarding body, file wilh the Director of 
lndut>lrial HelationB o veri6ed p-etition to ravimv the. 
determination of any such J"Rte or. rqt.e.B upOn the 
grouud lhat they have not been dt!termined in no::or
d.a.nce with tha prU'fision of Seclian 1773 of tbi1:1 code. 
Within tWo daye thert!ofter, a oopy of such petition shall 
bt! filed with U1e awarding body. 1.1le petition shall set 
forth lh~ facls upon which it is based. The Director of 
Induslrial Relatious or hi~ authoTi:ed representativll 
shall, upou notice to the petitiuner, the aw-arding body 
and such other persons a.s he deems proper, including 
the x·ecognizerl collective bargaining n:pres.e.ntat.iYe.!i fur 
the pa:rt.iculn.r crafu, cln:isifications or types of work 
invclved, institute an [uve.stigation or hold a hearing. 
Within 20 days .after the filing of such pet.ilion. (6 
wit.b.io such longer periOO as agreed upon by ilis dir ro 
wr, the awarditlg body, and all the interested parti CQ 
he sh.a.U make a detenninat:ion and traD..SID-it tha awue 
in writing to the awn.rding body nud to the inL.ere:~-t.ed 
parties. 

Such deterw.inalion ahall be final and shall be the 
deterw.inotioo of the awarding body. Upon receipt hy it 
of the notice of the filing of such petition the body 
awarding the conl..rDct or autboriz.i.ng the public work 
shall extend the dosing date fur the subm..ission oflrids 
ur Lhe Eit.arting of work until five days after the deter~ 
mination of the geceral prevaili11g rnt.e!i of per diern 
wages pursuant to this !leclion. 

Upou the filing of any suc:h petition, notice tbere£Jf 
~;;hall be set forlh in the ned a.nd aU su bseque.nt 
publications by Lhe a. warding bOcdy of the call for bids. 
No other notice neo.d be givon to bidderS by the award
ing body by public.ntion or otherwise. The determina
tion of the director shall he inc.lude.d in tbe CDnt.rBcl. 

(1953 ch. 1706, 1968 ell. 699 oper. July 1, 1969, 

1969 oh. 301) 

§ 1773.6. Enforcewcnt of Public Wor-ks Labor 

L.nws 
The Director of IndusUinl Rdatiuns may e.stabli.ah 

n1les 8..lld :regulELtious for the purpose of cai"l""}'i.ng out 
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:hiS cluipter, including, hut DO~ limited ~o, the retlpon
libilit.ie.s and duliea of awarding bodic9 untler this 
.:Uapter. · 

(195~ ch. 1706, 1989 ch. 1224) 

1773.6. Chung~ in Preva.iling WHgc Rat"' 

U during llJly quarterly period the Director of Indus
trial Relations shall d~:tennine that there ha . ., been a 
:hange in any prevailing rate of per diem wages in any· 
!at=ality he shall mllke such change available to lbe 
•warding body and hia determinal.ion sbull be final 
3uch determination by tbe Director of Industrial Rela
tioru~ shaH not be e.ff(X;tive us t.u uny amtra.ct for which 
tbe notice to hidders ha!i been published. 

(1953 cu. 1706, 1957 ch. 1932, 1963 ch. 1786 
urgency eff. Oct. J. 1963, 1976 ch. 281) 

~ 1773.7. AppliCuLility of Gu'll'crnm~nt Code 

'Ibe provisions of Section 11250 of the Government 
Code s.he.ll not be applicable to Sections 1773, 1773.4, 
awll773.6. 

(V-- ch. 281) 

Fen. ...ctioD. 1173.7; E::c.11cted Hl53 oud n:pe11.l~ 1976 eh. 281. 

§ 1773.8. Payment of Travel, Subsistence 
Payments 

The body awaniing any ~:onl..ra.ct for public work a hall 
include in the speci.ficntlons for the contract a requi_r~; 
u1ent requiring the p!lyment. of truvcl und anbsial.ence 
payments t..o each workman ueeded to encuts tbC. 
work, a.s sur:h t;n..1vel and subs-isteuce payments ara 
defined in the applicable c:l,}llective bargaining ngret:
rnent.g filed in accordance with this section. 

Th establish r;.uCh travel and subsistence pe.yruents 
ror contracts" entered int.o with the stnt.e, each city, 
county !l.Dd ~ty and county, t.he repr~eeni:ative of any 
craft, classificalion or type of wodunB..U nt:edCJ tO 
l!:xecute the contracts shall file with ilie Department of 
lnduot:rial Relations fully executed copies of collective 
barg.aining agreamt!nt.s for the particular craft, dassi: 
6eation or ty-pe of work invfllved. Such agreements 
shall be filed wiLhin 10 daya after lheir e:recution and 
the!'eafter shall establish such tmve! ami subsistence 
pnymebls whenever filed ao day.s prior lo the call for 
bid!!. . 

(196S ch. 8~0! 

17 "3pecitiet.l Pl""evaiting W.o~e--1\fu.ol Be 
Paiu 

The contractor t.o whom the contract is awarded, ·and 
any subcontractor llllder him, shall pay uot less than 
the apeci.fied pruvailing rnle:t of wage::l"to ull work.wt:O 
!:!Wployed in the execution of the contra':t, 

(1937 ch. 90) 

[Scctilm l115 c/frctif.!~ unril January J, 2003: Self. aha 
Scr;iian 1115 .set out bdaw} 

§ 1775. Paymeut Less Titan Stipulated 
H..nh ... ..._Penalty 

(a) The contrar:tor and any subcontractor U11der him 
or her shall; a~ o penalty lo the si.ale or polili~. 

':~:'?' ""'·"~ ~"""7::"'(";' ~ 1\1~ "Z::~. 
i~.--.. r- :-.·: .. ;_ .. !.~:;·-"_:···· .. 0

j·~·.··:·:····: 

.subdivi1:1ion 011 .whose l~half tbe contract is made or 
awarded, forfeit. nol_wore. tban fifty dollars ($50) for 
each calendar day, or portion lhert!of, fo~ each worker 
paid less than the prevailing wagB rates WI ddl:!nnined 
by the directo'r for thtJ work. or cron in which the worker 
is t:mployed for any public wufk done under the con
tract by him or her or, except al! provided in subtlivisioQ 
(b), by any subcontractor under him or her. The amount 
of th.i2 penalty shall be determined by the Labor 
Commissioner and aball be based on conaideration nf 
the mistake, inadvertence, or neglec:t of U1e contractnr 
or :mbr.ontractor iu failing to pay the correct rat.e of 
prevailing wages, Dr the previout~ record of the cootrac
lor in meeting his or ber·prevaHing wage obligations, or 
the willful fail uri:! by the cantructor or suLconlractor to 
pli]' the correct rste.so of pre_vailillg wages. A mislak!!, 
inadvertence, or neglect. in railing lo pay the conect 
ruto ofvrevailiog wages is llOt excusable if the contrac
t-or or suhcontnctor had knqwledge of his or her obJi. 
gutions under th..i.!! part. The differe.nce between the 
prevailing woge rates u.ud the amount paid to each 
worker for each .c.alen!lar day or portion thereof for 
which each worker was paid less th~D tbe prevailing 
wuge rate absll be paid to each worker by' the contrnc· 
tor or subcontract.or. and the body awarding tbe con· 
tract shall cause to be inserted in the contract a 
stipulation that lhiB seetion will bo. complied with. 

(b} If a worker employed by a subcontractor on ·a 
public woTks project.. i~ not paid the geoeral prBvaillng 
p€z: diem wages by thl:! subcontractor, the prime cQn
tracU:Jr of l.be project i..:; ·not liable for any penalties 
uuder .subdivision (a) unless the prima contractor had 
knowledge of that fuilure of tbe subcontractor to pay 
the specified prevailing rate of wages to those work!!I"5 
or unless the prime coutract.or fniiG to comply wilb nll of 
the following rcquirerueuts: 

(']) The contrnct executed between the conlnl.ctor 
and the subconlrnctor for tho performa.nce of wor~ on 
Lhe public works projed shall include a copy of tbe 
provisions of St:=ctions 1771, 1775, 1776, 1777.5, 1813, 
and 1815 

(2) The coutrncWr shall ~ouit{lr the payment of t.be 
Spt!cified generul prevailing rate of per die1n wages by 
the subcontractor to the employees, by periodic ruview 
of t.he- certified payroll records of the euLcontractor-. 

(3) Upon becoming uwacl:! of the failure of tht! sub· 
conlrncwr to pay hl!i or be!' workers the. speci.fi~d 
prevailing rate ofwage.!l, t?e conlracior aball diligently 
take corrective action to baH or rectify the failt4'e, 
including, but not limited to, retaining sufficient funds 
du-e ilie subcontractor for work perform!!d on the public 
works project. 

(4) Prior tn making final payment to tbe subcontrac
tor for work performed on the public works projtlct, the 
contra~:iJJr shall oLtain an affidavit signed under p~n
illty of perjury frow the subcontractor Uu1t tho sUbccn· 
t.ractor hHB paid the specified geuerul pruva.iling r11te of 
per diem wages lo b..i.s or her employees nn U1e publiC 
work.s project and any aruaunts duo pursuant to Sec· 
lion 1Sl3. 

(c) The DiviEiion of Labor Standards Enforcement 
Shall notify the conb-aclor on a public: wOrks project 

r · : ' · ; .,1 U:'" -_· l I -.: I 
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within J5 days of the rE!ceipl by the Divit>iou of Labof 
St.Hmlurd!l Enfurcemeot of a cowplaiul ofthc failure of 

8 subcontractor uti that pu!Jiic works _proje:cl to pt!.y 
wol'kers the general prevailing rule of per diem wage~. 
If the Divi.sion ofl~nbor Standards Enforcement deter
minus that employeeB of a aubcontruclot were nut puid 
the general prevailing rate of per diem wages and iftbe 
body awardiug tbe contract under whiclllhe employees 
perfur:med work ~d uot retain su.ffideut ·JnGney under 
t..lte controct to pay lLose employees the balan~:e of 
wages owed under the general prevailing rate of per 
diem wages, lhe contractor shall wilW10!d an nmuunt of 
wolleys dull t.he :subcontrudor sufficient to p&y those 
employees the ge11era..l prevailing rare of p~r diem 
wages if requested by th~ Dh'ision of I..Libor Standards 
Enforcement. The coctractor sbull pay any mouey 
retained from and owed loa aubcoulructor upon receipt 
of notification by the Division or Labor Standard~ 
ll.:nfol'cemeut thut the wage complaint bas heen re
ao!vet1. If notice of the resolution {l[ lhe wage complaint 
has not been received by U1e_cont.nsctor within 180 da}'S 
ofi.lte filing of a valid notice of completion or acceplance 
of the public works projact, whichever occurs later, the 
conl:.r"ildor ahull poy all woneys retained from the 
subcontractor to the awa.rdiug·body. The moneys shall 
be retained by th!..!l awSiding body pending lbe final 
dechl'ion of an enforc:clllent actiOn, and ba forwarded to 
the Labor Commissioner for diSbursement pur.:;.naut to 
aubdivi.sion (d) if tbe subconf.rndor doe!:l not prevail in 
tbe acbon. Wages for workers who cannot be lo~:ated 
after o. diligent sean:b by the l.abor Com.w.issioner sball 
be deposited in the Industrial nelutiuns Uupaid Wage 
.Fund pursuant lo 5ubdivisiuo (c) of Sedion 96.7. Pen· 
allies sba.U be paid inlcJ tbe General Fund. 

lf the subcontractor prevails in the enforcement 
acUon, lhe awarding body shall rl:!le3se any f\lllds 
reta.i.Ded pursuant to this subdivision to lhe contractor 
within 10 working days from the date Df tbe firml 
·decision of the court. 

(d) To the t:xient lbat thero iB insufficient. money due 
a conlractor to coVer all penalties- and Bmount.s. due in 
accordBllca with this section or Section 1813, nod in all 
c.n.sea where the.cootrad. does not J.lrovide fur a money · 
payment by the awarding body lo the contrador, the 
awarding body shall notify the Divi!lion of Labor Stnn· 
dards Euforcewent of lhe violation and the dhision, if 
necessary with Ute assi.sta.ncld of the !iWariling body, 
rnuy ma.i.ut.ain un action in any court of competent 
jurisdiction to recover thf!' pooallie.s and the ::unount..a 
due provided in tlds section. Thia Dt:t.ion shall be 
cummenced not later than 180 days after the filing 4:lf a 
valid not.i~e Clf complelion in the office 4:lf tbtl oounty 
reoorder in each county in which the public work or 
BOmQ part thereof was perfonned, or'noL later than J80 
daYll after acceptance of the public work, whh:bever last 
oc~urs. No issue other tha.n thut 1:1f UJe liability of the 
contractor and lillhcontr-<~clol' for lhe pena..ltie:s a.llt:gcd.ly 
forfeited and amounts due shall ba delenninf:!d in the 
aetion, and the burden shall be upon the cantrnc:t..or and 
suLc:;;antmctor to establish lhul tlu: peualties and 
amounts demanded in t.he action aru not due. The 
~nlractor nnd subcontractor shall be jointly 8.nd sev· 

ernUy lishle in lliL t:ufon:f:!menl uclion fur .any wnge!l 
due. Following culry of a juJgmer1t ft.or joi.nlli.Dd .s.evcral 
liability, tbe division shall first exhuust all rea:son.ablo 
J"l:!UH:dit!!i to callccl the amount Uuc from the euhcon
tractor before pur.:wiug the claim for wngt.:S again.st tLa 
contract.nr. From the amount collected from the subcon· 
tractor, the wage claim shall be sa.tbfietJ prior to the 
amount being applied to pt:11alties. 

Out of nny money withheld, recovered, or both, there 
ahn!l fu-st be paid the aJ..llmUlt duu each work.a-, a.nd if 
insufficient funds are withheld, r-ecovered,· Clr both, to 
pay each warhe.r in full, the money .!lhaU be prorut.cd 
among all wurke.rs. . 

(e) This section shall remain in urTect only until 
January l, 2003, and us oftba~ date is repealed, unle.s:a 
a Iuter enacted stahtte. tbat is eria~:ted befon= January 
1, 2003, delele11 or extends that da~. 

(1937 ch. 90, 1957 ch. 397, 1963 ch. 467, 1978 ch. 
1249, 1989 cb. 1224, 1992 cb. l 342. 1997 dL 757) 

Compli11oce; .All aml:u.cl.u th•l are s:averood h}' &dioru J"n5. 
1'176. and 1813 cflhll Uobor Cod~ sball t:Omply wllh tile proriaiOD.l ()[· 
Cllopler llmmweoci"ll with St:dlOD 1720 c[PII.rt oJllivirioo 2 ollh11 
l.,-.1bof' Coda that lie aJ.)plie:tblc t.o ~.ontrnc~ [cr publie '!;'arks f.IJDjlld.S.. 
(1997 rn 757) -

[Sec:~ion 1775 ope-ra:tiue Ja.n.uary l, 2003; .:ser nbo Seccion 
1775 scl ouc abou~J 

~ 1775. Payment Less Thau Stipulnted 
HatL"-Penulty 

The contractor shall, as a penalty to the state or 
political subdivision on whose behalf the contract is 
nuide or awarded, forfeit not more than fifty doll£J.TS 
($50) for each calendar day, or portion thereof, for each 
worker paid less lhan the prevailing rates as dE f"-. 
mined by the direct.ur for the Work or craft in whicll gs 1 

worker is employed for any public work done under t.ne 
contract by b.irn. or ber ar by any ::itJOcoctrodor u11der 
him or ber. The amount of this pen.alty shall be deter
mined by the Labor CommiDsioner"and 5hall be hued 
on .::ousidt:ration of the contrad.or'a mistake, inadvert
ence, or neglect. in failiag to pay t.he con-ect rate of 
prevailing wages, or the previon!::l record of the contrac
tor iu meeting his or her prevailing wage obligutions, ar 
a contractor's willful failure to pay the correc.~ rates of 
prevailing wages. A nti5t..ake, inadvertenro, or neglect 
in fu.ili.ug to pay the correct rnte uf prevaHing woges i3 
not excusable if the contractor had knowledgi! of his or 
her obligations under this part. Thl.! difference between 
the prevuiling wugc rates and the amount paid to each 
worker fDr each calendar dBy or portion thereof for 
which each worker was paid less than ilie p~vailing 
wage rata shall be paid lo ear:h worker by lhe COill:mc
lor, and lhe body awarding the ~:ontract shfill cause to 
be in.serled in lbt: contract a 11tipulntiou th.Hl this 
section will Le cow plied with. 

'I'o Lho exteot thai. there is insufficient money due a 
cont.rador to cover all penalties and amounts due in 
accordance wit.h this section, or in accon:lance wiU1 
Section 1813, and in all cases where the contract does 
not provide for a money poyme.nt by tbe awariling body 
t.o the contractor, the awarding body shall D{lt.ify the 



-Division uf Labor St.and11rd!i Enfon:e:ment of tbr:: viola-
tion and lbt! Divisioc of L.a.~orSLandurds Eufon:em~nl, 
lf ne~ory with t.h~ B.tlliiBtance of the awa.niing hddy, 
may maintain an tldion in any court of competent 

- jurisdiction t.a recover tht! penalties and the amounts 
due provided in lhia ~cclion, Th.i& actian shull be 
commenced not later tban 90 days aftt3r the filing Or a 
valid nolice .of completion in tbe office of the count.y 
r~corder in each county in wWch the public work~ or 
.soma parl thereof was p~rformed, or not later tlum'90 
daiu after acc~pt.a.nce of the publjc work, whicbt!ver IB..st. 
occuru. No issue other than that of the liability of tbe 
ooatractor far lhe pen.altie• allegedly forl"eiled lltld 
amounts due shall be determined in the action, and ~be 
burden shall be upon-the cnalnu:::tor to Clltahli.sh Uiul 
Lbe penalties and amounts demanded in the acl:iou u.rc 
oof. due:. · 

Out of any money withheld. rerovercd, or both, t.bere 
shnll first be paid U1e amount due each worker, and if 
i..nsufiidant funds are withheld, rE!COvered, or both,· to 
pay each worker ill full. the money sl.w.ll be prorated 
among all workeru. 

Tbi~;~ section shall become operative on January 1, 
20C' 

I ch.'90, 1967 ch. 397, 1963 ch. 467, 1978 ch. 
1249, 1989 ch. 12.24, 1992 ch. 1342, !997 ch. 757) 

(Section 1176 t!{frdi.uc until Jcuw.ary I, 2003; see alsa 
Sr!di.on 1778 sd aut btlaw} 

1776. Payroll Records Hequjrcd 

(n) Each contracUJr and subcontractoc sha'll keep 
.accurata payrotl records, shawiog the name, address, 
.11ocial IICcurity number, work claaBi6catian, Btraight 
time u.nd overtime hoW'B wurked each day and week, 
and &.ho actual per diem wagea paid to cacb joll.riJey
man, apprentice, worker, or other employee employ~ 
by him or her in connection with the public work. EaCh 
payroll rec:ocd shall cont.Jlln or be verifietl by a ~tten 
declaration that it is made un~er pcnolty of petjlll)', 
stating bolh of the following: 

( 1) 1'he iDforma.tion contained in lhe pu.yroll reco_ri:l 
is true and correct. . ' 

(2J The employer has OJmplied with t.be require
mellts of Sections 1771, 1811, and 1815 for ani' work 
performed by his or her employees oa the publii::: wOrks 
project. 

(b) The payroll records enumerated under subdivi
sion - · •hall he eerli£.00 and shall be avci.lable f~r 
insF . al all reasonable hours at i.he pri11cipal office 
of lhb .......,ntraclor on the fallowing basis: · 

(1) A certified DJPY of an employee's payroll reco:rii 
sb.all be made available for inspection or furn.iahed lo 
tbe eWployee or his or ber aulhorized representative on 
request.. · 

(:.!) Ai:erl.ifjed copy of all payroll records ecumerut.Cd· 
in subdivisi{m (a) shall be made available for i.nspect.ion 
or fum.isht:d upon request to a representative of'the 
body awarding tlle contract, the Division Of Labor 
Standards Enforcement. B..Dd the Divi!iiun of Apprel:!· 
~cosb.ip Standard, of the Department of Industrial 
Relations. 

(3) A certified copy of all payr()ll recon.is emmlE!ratcd 
in subthvision (a) slu:dll.H: m[){ll.! available upon requ~t 
by the. public for inspe.~tion or for copiea: thereof How
OIIer, a requf:!St by lbe public shall b~ wndt: lhnH.igh 
eithe~ lht! body uwunling lbe roctract, lhe DivisioD of 
Apprentir:eship Standards, or U.u!. Division of LaLur 
Stundurds Enforcement. If the requested paymll · 
records have not been provided punmant to paragraph 
(2}, the l"equesting party shall, prior to being provided 
the recorda, reimburae.tbo cost.a of preparnt:ion by the 
cc~tracta[", subcontractor~, and t.he enlit.y through 
which lhe request was made. The public ch.all not be 
given access to lhe recOrds at tbe principal office ofthe 
ccntrnctor. · 

[c) 'l11e certified payroll records shall be on fonn::~ 
pcovided by tbe Division of Labor Sl.andard3 Enforce
ment or· ~ball contain tbe same infurnu:1.tiou as tbe 
forms provided by the division. 

(d). A contruct.or or snh(!()Jlb'act.or shall file a certified 
cupy of the records enumerated in subdiviaion (al with 
the eut.it:y that re:quested the recorda within 1D days 
after ceceipt of a written request. 

(!!) Any cupy ofre.canls made avniJahlo for inspection 
as copiC3 and furnished upou request to Lhe public or 
aaY public agency by the awarding body, the Diviaian of 
Apprenticeship Standards, or the Division of Labor 
Standari:ia Enfoicement shnJl be marked or obliterate1l 
in a wu.n.ner ao as to prevent dibclosure of a.n ind.ivid· 
ual's name, at.ldress, £lnd social security number. 'lb13 
llB.ll.lO aud address of the c:ontreCtor awn.rded the con
tract or tho subcontrscUJr performing t.bo cuntra.ct shall 
nol be marked or oblitera~d. · 

(0 Tho coalraclar shall infonn the body awarding 
Lhe c:ontra.d of the locution of tba records enumerated 
under 11ubdivis:ion (a), inclnding the atreet address, city 
and Guunty, and rdwll, wit.bin tlvewarkingdaya, provide 
a notice of a change of (ucatiou and address. · · 

[g) The cont.r.J.c:tot· or suh~ontractor slwll have 10 
duye in which ~o comply suLseque.nt to receipt of a 
written nolice requesting the records enumerated in 
subdiviBiou (a). In the e..,ent lliat the contractor or 
subcontractor fails to comply within the JO-day period, 
he or she shall. 811 a penalty to U1e slate or political 
suLdiviaion on wbose ltehaU the contract ia made c.r.r 
awarded; forfeit twcntv~fiva dollam ($25) for each cal
endar ·day, or portion-thereof, for each worker, until 
strict compliance is effectuated. Upon the request of the 
Division of Apprenticeship Slandnrda or the Division of 
Lubol." Standards Enforeemenl, these. pena.Jtics shall be 
wiU1held frDm progress payment.a then duu. A contrnc
~r is not subject. to a penalty a.aseaa:ment pllll:IU8Jlt Lo 
thiu eect.iou duo to the faHure o( .e. subcoutnctor to 
comply with this BBCtion. , 

(h) The body awarding the contract shall cawre to IJe 
inserted in lhe coutrad stipulations to effectuate this 
~ection. 

(i) The diredor shall adopt rule.:J consistent with the 
Culifornia Public Recorda Act, (Chapter 3.5 (cmn..menc
ing wjlh Section 6260), Division 7, 'J'itle 1, Government 

. Cede) and the lnfurrnalian Practices·Actofl977, (Tille 
1.8 (cotn.mencing with 3E:c:tion 1798), Part 4, DivisiQn 3, 
Civil Code) goVerning Lhe Te.len.a,; of these reCDrds, 

-- 8 'j l I j I 

lJ.J 

including lhe establishment of n!BDon<~hle ft!e:l to be 
t:buq;ed fur rcprurJuc:inc cl)pit:u of recorJu rct.plir~d b:; 

lhis sectio11. 
(j) This section shaU remain in effB(:t only wltil 

January 1, 2003, and as ofthal tlat.e is rl:!pealed, w1lesa 
D later enad!:!d statute, that ia enar::led before .JanuJ.rj. 
1

1 
2003, de.ltJt.eB or exteDds iliat date. 

(d) E<:!.dt cou[rador sbull iil~ u c~rtiH..:.J coJpy of the 
r..::cocds euulllr.::t-att;!d iu subdivi~iun f.u) wiLb th~ entily 
that re.questeJ the- r2ronl~ willriu 10 dDys a tier ccl!t!.ipt 

of' a written reque!iL 
(e} Any COllY of records made available for inspection 

(1978 ch. 1249, 1983 ch. 681, 1992 ch. 1342, 1993 
eh. 589, 1997 ch. 757) 

Conlpliance.: .'.ll ccotrutla that ar~ guvemetl by Se.ctit~n!l 1775. 
1775, and 1813 of the Labar Cod~ shall rompty with tb~: provision:~ of 
Cli.11pter l (mmmMcine: wilh Sect.laD 1720 of PJUt of Oi....i.!lia11 2 oflhe 
Labor Code ~d i.n applicable. to tJJni..nd..!l for puhlic 'i'ooU puJjt.:d.~. 
(lS97 ili. 767) 

l'annoer becUuo 1776: Enat:t.ed 19371U1d repea.ltd ]918 ch. 1249. 

{Stccion 1776 effecti.ut January 1, 2003; see uba S.u:.tion 
1776 .st:J.oliC above} 

)776. Payroll Rec:onJe lt!!quiretl 

(a) Each cern tractor and subcontrnc:tor shaJI keep nu 
accurate payroll record, a.howing the name, uddrr:ss, 
social sci:Urity uu.mbt!c, wol'k clu~ificRc.iQU, D.Ud 
et.rn..ight time and overtime boura worked eu.ch day nnd 
week, and the actual per diem. wagos paid to each 
jou.rneym11n, .apprentice, worker, or l.lther ewployea 
ernpiQyed by him or her tn CO[l.Decr.ion with tbe public 
work. · 

(b) The payYoll rcconls enumerated under subdivi
sion (a) shall be certified and shall Le available for 
inspection at all reasonable hours at the principEJ.l office 
of the c:onb'ador on the following basis: 

(1) A c!:!rli.fied copy of un employett'a payroll record 
£ball be made available [Qr inspection or furnished t.n 
the employee or his or hec authorized reprel5entative llll 
request. . 

{2) A certified copy of all payroU records enumerated 
in subdivision (a) shall be made available for insvection 
or furnished upon requt!st to e. reptesentative of the 
bud.r awarding t.he ~nt:ract, .the Division of I..aboi 
Standards Enforcement, and the Oivision of Appren
ticeship Standards of the Department of lndusbial' 

Helatious. 
(3) A certified copy t;~f all payrllll mconls enumerated 

in subdivision (a).shall be mude available upan request 
by the public for inspection ar for ~:opi~ Lhe.reof. How
ever, a. request by the public sholl be made through 
either the body awording Ule conl.nl.d~ the l)ivision of 
AppTenlices.hip Stund.e.rda, or the Pivisiau of Labor 
Standards Enforcement. If the n!quest..ed payrull 
recDrds have not been provided ptlfSuBJ.lt to parng.rnph 
(2), the requesting party aha.ll, prior to being provided 
lbe recorda, reitnhlll"EEe. Lha couid. of preplU'ation by the 
contractor, sui.Jconlradors, and the entity through 
which the request was made. The public abnll not be 
given access to the records at tha priocipsl'office of l.he 
contractor. 

(c) The certified payroll recorda abull be on form.ll 
provided by the Division of Lahar Standards Enforce

. ment QT ~ball contain the same infonn11tion as the 
ronns provided by the division. 

as copies aud furnished upon request to U1e publi(. or 
any public agencY by Lhe awa.rdiug body, lhe Divi.Bio·n Qf 
Apprenticesh.i p St.andntds, or th~ Divi6ion of Labar 
Standards Enfon:ement., ehall b~ mnrked oc oblit£rated 
in a manner sa as t..a pre11eut disclor:arre of an iudivid· 
ual'5 name, ad.dress, and social security number. The 
narne nnd ad.dre.ss of lhe contractor awarded t.be con· 
tract. or perfl)rming tbe contract shalluot be marked or 

c.rblit..erated. ro The cottlredor shaU inform. the body a.waiding 
the contract of the location of the recol'ds enumet"Bted 
under aubdiviaioo (a), iucluding the gtTcet add.nwll, city 
and county, o.nd shall, within five wOddng Je.~. provide. 
a r:lotice of a. change of ]ocat:ion and address. 

(g) The contractor shall have 10 doys in which to 
comply subsequent to receipt of written not.ice apecify
ing in what. respects lhe contractor must. c:CJmply wilh 
Ulis section. In the event tbat the contractor fails to 
comply within lLe lO·clay period, he or abe Zlhnll, as a 
penalty to the state or politics! subdivi:iion on whose 
behaiJtbe contract is llla.dc or awarded, fo.rfeit twenty
five dollars ($25) for each caleodar day, ol' partioJl 
thereof, for each work~r. until strict coa:tplia_u.ce is 
efft::ctuar.ed. Upon the request ofU1e Division of Appren· 
ticeship Standards OI' the Division of Labor standards 
Enforce.w~ut, tbe.se penalties s.ball be w!U,held from 
progress payments then due. 

(h) The body awarding lbe contraclsball cause to be 
inseited in the c~Jntr.oct ~tipulations to effeduale Lh.is 
section.. Th~e stipul atioll.!l shall fix the respor gs ility 
for compliailCe vrith this seclion ·au the prime ~co roc· 

tor. 
(i) The director sl1all adopt nlles consistent with tbe 

California Public Recocds Act, (Chapter 3.5 {commenc· 
ing wilh Section 6250), Divisioo 7, Title 1, Government 
Codt!) and the lnfon.o.at:ion Pract.ic~ Act of Hf17, (Title 
1.8 (cOmmencing with ,;;ection I79B),.Part (,Division 3, 
Civil Code) governing the release of these records, 
including the establishm~l of reasonable fees to be 
charged for reproducing copies of records required by 

this section. 
Gl This section sLall become operative Jantlnl)" 1, 

2003. (19'18 ch. 1249, 1983 ch. 681, !992 ch. JJ{2, 1993 
eh. 589, 199'1 eh. 757, 1998 ch. 485 oper. Jan. I, 2003) 

§ 1777. · Violation-1'\lisdcmeauor 

AnY officer, age.ot, or representative of the State or or 
u.ny politicul subdivision whQ wilfully violates anY 
provision or this article, and aoy conlnictor, m· 15ubalo
trnc:tor, or agent or represent.ativc theretJf, doing public 
woi'k who neglects tv complY with any provision or 
Ser.:tion 1776 is guilty of a misdemeanor. 

(1937 ch. 90) 
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§ 17?7.1. Violat-ion o!Cl.opLer with loteut to 
Deb-al.ld-lnali,.Pbilit:y lo Did .o.u Contruct 

(.o) Whenever a contractor or subClJui.rBctor perform·· 
ing a public 1\"0rka project punmant to this chapter is 
found by the l..ahor Commissioner to be in violation of 
this chapter with int.eut to defraud, except Section 
1777.5, the rootre.ctor or subcontrn.d.or'or a firm, cOr
porotion., partnership, ol' associutioa in which ~~tl ~9-:. 
t:rncl.ai Qf im.bCcntrB.Ctol' has B rubst.ant:.ial interest shall 
be ineligible fur a period of not less than one j't!ar or 
more than three years to do either of the following: 

(1) Bid on or be awartied a contrnct for a public 
works projccL. 

(2~ ?edunn wo.rk as a subcont:radci" on a public 
wurh proj~t. 

(b) WLenever e. contractor or subcontractor perfonn
ing a public works project pursuant. to this chaplel' is 
found by· tha Labor Commissioner lo be in willful 
violation of thia chapter, ex..c.ept Section 1771.5, the 
co.atra.d.ar ar suhccmtructor or a firm, curpuralion, pilrt
Derebip, or a.ssociotion in wWc:b the cuntrad.ol" or 
subf"""··'-w:t.or h.ns a subst.a.utial interest aholl be ineli
gibl 1 period up to three ye8I8 for each accond and 
suLs ... ~-.:nt violatio.n occuning wiU1in t.hi'et! yeara of a 
separate and previow:, willful violation of this chaptHr 
to do either of lbe following: 

(1) Bid on or. be awarded a contract for n public 
wo.rk..s project 

[2) Perfonn work a.s a subcantrocto• on a puLlic 
works proj&t. 

I c) A willful. violation OCCUI'S when tht! contractor or 
auLcuntractor knew or reasonably should have known 
ofhi.B or berobJigalions under the public works law and 
deliberalely fails or reft1scs Lo comply with H.s provi
sians. 

Not IE:sa than semiannually, the Labor Commissioner 
shall publi.s:h and di.al:ribute to awarding budiea a li~t of 
contrad:.ors who are ineligible to bid on or be awarded a 
public: worka contrac~ or to perform work us a aubcon
tre.ct.ol" on a. public work.!! project pUI1;iuant to ll:tia 
chaptEr. The list shull contain tht: name of lh~ cour.rac· 
tor, the CAm.i.n.lt:tor'a State Lice!t5e Board license nurn: 
ber of the cont.ract.or, and the effective period of debar
ml!nt of lhe cuntrnclor. 

(dl The L.abor Com01issicner shall adopt rules and 
regulations for .the adrninialrBtion and enforcement of 
this ...... :on, tbe definition of term.s, and appropriate 
peru 

l- ,J <h. 1224, 1998 <h. 443) 

§ 1777.6. Appreolices--Employment upon 
Public Works 

Nolhing in thi~ chapter shall prevent tl:m employ· 
ment of properly registered .app.r!!nlices upon public 
work!!. 

Every e.ppnmtice shall be pa.id the Standard wage 
paid t.o apprentic~ under the regulatiouB oftltc ccnft. or 
trnde st which he llr she is employed, and ahati be 
employed onJy at the wol'k ofibc craft or trade to whicb 
b.t! Ol' she is regilitered. 

Ouly upprenticea, nfl dclined in Section 3077, wbo are 
in irt1ining undt!r upprentice.ship ataDdard.s a.nd·wriL
ten apprenticE! agreements under Chapter 4 (comw~w.;
ing wilh Sectiuu 3070) of Division 3 are eligible to be 
employed un public works. The employment and t.rnin
iag of each apprentice shall be in ncconlance witb the 
Bflpreutlceship standards and apprentice agreemenll3 
under which he or she i:J lrnini.ng. · 

When the contractor to whom the contract ia 
awarded by the state or any political aubdivi!iioa, or 
any subcontractor under him or h&, in performing any 
of the work under the contract or subClJntract, employ!! 
workers in any app.renticeable crafl or trade, the COD

tructor and subt:onlrur:Lor.shall appl:Y' to llie joint np-
prt!nt.icesh.ip committc:c administt!dng the apprentice~ 
ship standards of llie craf!. or trdrie in t.11e area of the 
site of t.he public work for a certiticule approving tbc 
contractor or subconh·ador under the npprenticestJip 
standards for the employment and 'training of appreu
tice3 in the a1ea or industry affected. However, ap· 
pmval as established by lhe ju!.nl apprenti~cship com
mittee or commiltees a ball Le aubject to the approval of. 
the Administrator of Apprenticeship. The joint appren
ticeship committee or colllmitt.ees, 5ubsequcnl tn ap
proving the subject contractor or subcontractor, ehall 
arrnnge for the dispatch of apprentices i:o the conlrnc
t.or o.r subcontractor in order to eoinply with thiu 
St!ction. Every co'ntractor and su~coDtrnct.Or shall sub
mit contract award information to tl.Je applicable joint 
apprenticeship committee that iocJudea an estimate of 
journeyman hours to be performed under the contract, 
the Dumber of apprentices to he employed, aod the 
appro:riinate date!l th~: apprentice3 will !u~ employed. 
'I11erc is a.n e.ffinnUtive duty upon tho joint npprcuti~e
ship committee or committees 'a.Llministeriug the ap
prenticeship standaJ"ds of U1a craft or trade in the an:!a 
of the site of tha publk work t.o ensure equal employ
ment and afiirrualivu action in apprentice~Wp for 
women 9.Ju..l minorities. CoDlracto!'fl or subcontractor& 
eball not be required t.o submit individual applications 
for a1)proval to local joint appr~Dticeahip c..ommateBs 
provided they are already covered by thu lucalappren· 
tlceship standards. The ratio of work performed by 
apprentices to journeymen who shall be employfd in 
tbe craft or trade oa the IJUb!ic work may be il1e ratio 
stipulated iu t.he apprenticeship standards under 
which the joint apprenticeship committee operates, 
but, except as otherwise pravided in this .section, in no 
case shall the rutio bS less tban one hour of appnmtices 
work for every five houi-s of IaLor perfunnC1..1 Ly a 
journeyman. However, the minimum ratiu for tho !ll.Ud 
surveyor classification sball not be less than one ap· 
prentice for each five journeymen. 

Any ratio sha.JI Elpply during any doy or portion of u 
day ~hen any journeyman, or the higher St.alldard 
stipulated by the join1. apprenticeship cummitteo, is· 
employed at the job site and shall he computed on the 
basis af the hourJ worked during the dey by journey
rucn so en1ployed, e.x.cept for the land surveyor class iii· 
c..ntiun. The contracloc allull employ apprentices for the 
number of hours t:umputed a.s above before the end of 
the conlracl. However, the contiadnr shall endeavor. to 

:.-•: 
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the grear.e.st e::ttent possible, to employ apprentices 
during f.he same time period that the journeymen in 
the eame c:r'aft. or trade ure t!rnployed nt the job ~it.e. 
Where an hourly apprenticeship ratio i::l uot feaaihle for 
a purticular craft or lrade, tbe Division of Apprentice
ship Stlllldarti:J, upon application ofajaiot !ippn:utice
ahip commillee, may order a minimum ratio ofnolless 
than one apprentke for each five journeymc;:n iu a craft 
or trade classification. 

The contractor or subcontractor, if he or she is 
covered by this section, upon the issuance of the ap
proval certificate, or if ho or she ha..a Leen previously 
approved in the craft-or trade, shall ewp1oy the nurnbe.r 
of apprecticeS or the ratio of uppreDtices to jotu·neymeu 
stipulated in tbe apprentiCeship 5landa..rds. Upoll 
proper .showing by the contractor that bC or ·she em~ 
ploys apprentices in the cr...tft or t.radEl in the state on all 
of ills or her contracts on an annual nverage of nut less 
than omdwtrr of apprentic!! work for every five houra of 
labor perfonned by a journeyman OC', in the land sur:
veyor clnssificatlon, ooe apprentiC-1:;! for each five jour
ne}'Tllen, lhe Division cfApprenti~:eship Standards may 
grant a certificate exempting llio. coul.ract.or frum the · 
l·to-5 hourly ratio as set. forth in· this section. This 
section does not ap~ly to cont.n.cts of gener-al contr:ac· 
tors or to contracts of specialty contractors not bidding 
for work through H geneml.or prime contractor, when 
tbe contracts of genera] contractors or Lhoae speciaJty 
coutractors involve less than thirty thousand do!Jars 
($:]0,000) or 20 working daya. Any wnrk perfurroed by e 
journeyman in excess of eight hours per day or 40 hours 
per week shell not be used to calculate t1le hourly ratiu 
required by !.his section. 

"Apprentirea.ble craft or trade," as used in this sec~ 
ticm,. means a craft. or t-rade determii1ed as an 

· apprenticeable ot:cupation in acr:ordance wi!h rn.les and 
regula(jons prescribed by t.he CaUfocn!a Appn:;nLit:t. ..... 
ship CounciL 'I'ho joini; app1'ent:ice5hip committee has 
the d..iSGretion to grant a ceriilicate, whkh shull be 
subject to the approval of the Administrator of Appreo~ 
tice:1b.ip, exempting a coolraclar from tbc i-to--5 ratio 
set forth in this section when it finds that any one of the 
fuUowing conditions is mel 

(a} Une~ployrnent for lhe previous t.hree--monlh pe
riod in thl:! area exceeds an average of 15 percent. 

(b) Tbe number of apprentices in t.raining in the a.ma 
e.J.cet!d.S a ratio of 1 to 5. 

(c) There is a showing that the appreDticeable craft 
or trade ia replacing at lc.ast one-thirtieth of its jour
neymen enuually. through apprenticeship training, ci~ 
ther on a statewide basis or on a local basis. 

(d) Assignment of au apprentice to any work per
formed under a public works contract would cree.te u 
condition that. would jeop~diz.e his or her lift! or the 
life, safety, or pt·operty of feU ow employees or the public 
at large or ifthe specific !:.ask to which the BJlprentice is 
to Lu nssigned is of such a nuturt! tb.o.t training cannot 
bt: provided by a journeyman. 

Whf!n exemptions are·granted to au organization. 
that represents coutractors in a specific trade from the 
1-to-5 ratio on a local or statewide basis, tbc member 
coDt:reclol"s will nol be required lo submit individual 

:'1 -' 

applicaliou.!l fur ll~provol to loCJ.J.J joiut apprenticeship 
t:ommittces, if tb~y are ulr~ady covt::rcJ by lh~: local 
appreuLict:.:~hiv st.anda.rd5. 

A contractor to whom the contract ia awarded, or any 
subcont.ractoi" under him or hc.r, who, in perfon:ning any 
of the work wtder the contrdct, employs journeymen ar 
apprent:.iccs iu any apprenlicet~.ble craft or trade ant..l 
whu is not contributing t.o a fund or fuuds to adru:inist.er 
.1:1nd conduct the npprcnticc.ship program in any craft or 
trade in the urea of Ute Bite of t.L.e public work, to which 
fimd or fuud.s ot.ber contractors in the area of the 6it.e of 
thf! public wo.rk are cotitritmting, shall contrilmte to the 
fund or funds in each craft or trnde in which be or she 
ewptoy:!l joun:u~ymcn or apprentices on the public work 
in the same .arnou.ut Qr upon the same basis and in lhe 
same manner a.s the ether contract.ors do, but, where 
t.be trust fund admini!ltrators arc unable to accept tlic 
funds; contractors notsignatpry lo the trust agreement 
~:~ball pay a like amount lo lbe Californio Apprenticc...
ahip Couudl. 'I'Le contractor OI" :mbconlruclor may add 
thE! amouDL oft he contributions iu computing his or ber 
bid for the contract. The Division of Lnbor Standards 
Enfor-cement is authorized to enforce the payment of 
the cuutributions to the fund or funds as set fortL. in 
Section.227. 

The body awarding t.be contract .shall cause to be 
inserted in thl! conlract stipulations to effectuate this 
section. Thc.stipulations·sball fix lhe responsibility of 
compliance with t.his section fur all apprentjceable 
occupations with the prime contractor. 

All decisions of the joint apprenticeship committee 
Llllder this sec:tioo are subjt!ct to Section 3061. 

(!937 dL 872, 1939 ch. 971, 1957 ch. 699, 1968 ch. 
1411, 1969 cb. 1260 urgE!ucy eff. Aug. 31, HHJ9, 1972 
cba. 1087, 1399, 1974 ch. 96ii, 1976 <h•. 53B,ll7(]i 989 
ch. 1224,-199'1 ch. 17) ::g 
§ 1777.6. Employment Oiscriminatiou
Unlowful 

llshall be unlawful fu.r an employer or a labor union 
to rr.:fusc to accept o~c.rwisC qualified employees as 
registered appreDtices on any public wor-ks, on the 
ground of the race, religious creed, rolor, national 
origin, a.nce!3b]', Se..;(~ or age, e.xcepi. as provided in 
Section 3071. of such employee. 

(]951 ch. 1!92, 1965 ch. 283, 1971 ch. 280,1976 ch. 
1179 urgei:Jcy eff. Sept. 22, 1976) 

§ 1777.7. Noncompliance witb Law Guverning 
App£'enticc.sWp 

·(a) In the event a contractor or subcontractor will
fuJiy fails tu comply with Section 1717.6, the Director of 
lndusb·iaJ Relations !ihall deny to the CIJntractor Or 
subcootracwr. boili individually and in lhe name of the 
business t:ntity under wh..ich tbt! contractor or subcon
tractor is doing bu!lines.s, the right. to bid oa, or to 
l'l!Ceive, any public work~ contract for a period of up to 
one year for the first violation and for a period of up to 
three years for the second and subsequent violaLion5~ 
Each period of debarment shall run from tbe date th~ 
determination of non[!orupliancc by t.ht! Admiui~tra!..o.r 

i . I :, .. :. j:l I_ ... II 
l ~ ·:: • . I' I 
\ ·; (/'":~ i I 1 
• • J ....._ ~·n 
i . ! t 

1 
,, ··J!I.c'" I 

\ ': ~: . ' : .. ' . ,,~[.,._,....:_....,. 

t 
i. 
I_ 

1 .. : 
:j ·~---,~-·-1 '!· '\. t~;f'· . 

I ., ~··" 
I . • ~ ' - . 
· ! I.,J.'k -. - .- -- -· 

. . ,_• 

I .,• 

... ¥.:• .. ~· . '. ~ ... ~~~. ~EI!:1i: _ r··<i_,_~ ,.,: : 7- ..;,.:t.~: ... ·._.:,..,~ 



-

;jc,L,l.Jltli'V loCh"~'~ ,_,w,,. •-· ~-·--~-· e uaut W the e -·-·----·--·· --·-~~-•"v";u·,._,.,._,,.,,,l">IULI lfiu:!i. 51 . 
1

. ,tipulollan '"'"'l' 

1

.,. wmhpcduonocd Y J ' ' -·. - - , ., ·il iu nuy cunlr-act pw!i • b etU-
. , ----- - , .• :---- - Bfl ODC Cl!.lt!Hdllr "lee ( 11l uu~:.menls of b:lLJ Sl!C liJI ' f (I hour1i [k!f day, UU 

. , ........ "...-~. dll}' and 40 bour-9 In y rtidf! In U\'iuldmg r~q f cOlllntcltHS lD E!XCI!~G o cmuttetl upuu of Apprenticeship Loromeo an onler of the Califomia or ugent or repr.,.,entotovo thereof, domg any pub!;, •t '· coleud>f f UJC pruv10wns ul Hua 0 J: body ,bull )Jioycca 
0 

>Y 

000 

week, ,bull ue P worked in 

Apprenti.,ohip Council. woo lc who plucea any order lor the eruploy;nenL of 0 :: :- : violatiour~ct for public w~o k. the '""'01:~! tlus effect ·LO h~urs dunu~.~~ompenoatoou fur ull hom~ lim•• the 
(b) A contractor or auLcont:rador who violates Sec- workman on pub he wtJrk when::! tile tdhng ur the oz-d.,;·~ .·.~ · 80y conlb ... .,erled th~n:lu a st1pulol! fall vinlu· pni.Jhc WOI k upo day at nat l.:~s lhan 1 

• . . . j h f • f ~ ·;- LO e h.,.. ll k Dl1ll)ZIUJCI! 0 f8 hour::. per ~on 1777.5 .ball forf.ot as a em! penalty the sum of far employment mvolves t Je < argrng o a ee, oo· u,, ·> • '"""' durg body sha La c c ~- h . on>• of the excess 
0 

mbered 
fifty doll., ($50) for each calendar day of noncooupli- receiving of a valuuble consideration from any "i>pli, ·.; ;;_ Th• '"'["nus artrcle committed 'jj t e ~0 them to the basic ral.e of P'Y§ 

1817 1

941 cb. 759, renu 
ance, Notwitb.tanding Section 1727, upuu receipt of a cn.nt for employment >a guilty of a m~>demeunor ·~ --=· fjor<ll 0 of the coutrad, and sba r~~u . on who os (Forureoly ,,

38 

IB63 ch. 964) 
determination that a civil penalty has been imposed, (1937 ch. 90) ;::J! ._.ecutiof the stale or polrlrcal su •;"

1 
iru or her ; 1815, 1961 ch. ~- ' 

961 

cb 
tba awarding body shall withhold the amount'of U1e ':'' _ 

0
1Jicer 0 d ta pay tbc contractor money ue 1 . d § 

1814 

and amended l · 
civil penalty from contract prog<ess payments tbeu due ! 1781 Enacted 1937 Repealed 1957 ch 396 -4\ l. . aulho':J,~ contn>cl. . . nl until Jonuory § 

1
816. Renurnbe<e 

or ta becom.e due. .. ·- _-:; • uDde~ ctiou .hall remUlll 10 effect 0 y mless 
0 

later 238. 
(cl In lieu of the penalty prnvided for in subdivisiou . ';'; -~ -· '!'biB 60 d as of that date 15 repealed, ' T'J 1 2003, 
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- os-Peu1u Y ~ ... or any nwrucopal curpomtiou ~ereon os a party. :c W lriug·Uours Viu a lu 

(1989 ch. 1224) 0937 ch. 90) . I 1Bl3; or : I ·ta the slate or 

"llasupenaly t' Tl.ie contraclor SilB ' b h lf lhe eonlrac lB 
Formor- IJ.ectiou 1777.7; !:ns~ 1976 ;a.nd repealed 1989 cll. 122.:1.. 

1777.8. Enacted W90. Repealed 1991 ch. 640. 

1778. Illc~nl Ta.kiug of Wuges-Felony 

Every person, who individually or as a repre..senla· 
tive of an awu.rding or public body OI' officer, or aa a 
c.cutracLJr or a-tlbcontrador doing public wo~k. or agent 
or officer t.h..e.reof, who Lakes, receiv~. or c:ao.spiree mu. 
e.not.her to taka or receive, for his own use (]r lhe use of 
any other pen~on any portion of lhe wages of "any 
work.m.s..u. or working subt.-untract.m-, in c(]nnection wilh 
aervices nmdered upon any public work is guilty of a 
felony. 

(1937 ch. 90) 

1779. Fees for Employment Registration, 
Information-Misdemeanor 

. Any person or agent or officer t.b.ereor who chac:ges. 
c:olle-ci.::i; or at.tempt.B t:o charge or collect, dii-&UJ': or 
i.ndi· ·•y, 1:1. fee or va.Jusble co~ideration for regis~r
ing 1cruon for public W()rk, or for giving inforina
tion. JJ where .such employment may be Proc:uredi or 
for placing,-a.a.siating i.a placing, or aU .. etnpting to plaCB, 
any person in public warkj whatbt.'l" the person is to 
work dlc~:Ctly fllT the Slate, or any pnlitks! subdivislon 
or fur a rontract.t,r or suhcontrador doing public wor~ is 
guilty of a mis.demBa.nor. · 

(1937 ch. 90) 

1780. Feea for Filling Work OrderS---
1\l.isdemeanor 

Any p~rsim acting on behalf of Lhe State or any 
poli t.ical suhdirisiOn, or any roclractor or su been tractor 

180. 'l'ime of Service 

The Hme of .service of any workman employed upoo 
public work is limited and Testricted to 8 hours during . 
any one caJe.ndar duy, anJ 40 boun~ during BIJf one 
caleudar week, except. as herdnafter pxovided fur UD· 
dcr Section 1815. 

0937 ci1. 90, 1961 ch. 238, 1963 ch. 964) 

§ 1812. Records of Working: .Hour.s--
l\taintenance · · 

Every qmtroctar and .subcootrncL:n: shall keep 11n 

.accurate record showing the name- of LWd achJa1 hours 
worked each calendar day Emd each calendar wel!k by 
each worker employed by him or her in conoect.ion with 
tba public work. The record shnll be kept._ open o:t uti 
rensanahle hours to the inspec~ion of the awnnl.iug 
body and to the Diviaion of La~or Standards Enforce
ment. 

(Formerly § 1814, 1937 ch: 90, 1945 ch. 1431, 
renumbered § 1812, 196l ch. 238, 1963 ch. 964, 1988 
,!J. 160) 

[Section 1813 B./fJ!.r:.tit•tt until JaniUJ.ry 1, 2003; J:li!e also 
· Se.ccian 1813 '"' out'b~UJw] 

1813. Working Hours Violntluns-Peunlty 

The contractor shaH, as a penalty to tho slate or 
political e-ubdivision OD whose behalf the contract is 
ruado or awarded, forfcit twenty·five dollars ($25) for 
cuch workman employed in tha execulion of the COD· 

b-act by the oonlrac:tor or by any subcontractor for each 
calendar day during which the workman is required or 

, permitted to work nlCJre than B ·hours in BllY one! 

potilical subdivision o.n. who!!\ fi:e doi18J1j. t$25) for 
mar.le or awarded, forte..Jt ~w~!~x~utiou of the con
eaclJ workman employed Ill au subcootracror f~r each 
lr.ct by U:u.: contractor a~ by Y k is reqwred or 

_1 . bich Un~ wor I!Hlll 
cnlendar day um-mg w th 8 hours in E:lllY o~e 
permitted to work more . an one calet~dur week tn 

Clilendar day and 40 ~~urainf ~~ llli..ide. ln nwarding 
violation of the pnlVl~lollB o Lbe awarding body shall 
any contract. for pnbhc w~~· ti 1 lion lD th.is effect. 
a~.u.se to be ~crled thcrelll k 5 pu ~neD of all viola· 
The award~ng b~y ahall ~l~dFn llie collf"UC of lhe 
lions of ~ article cOmnu ahall revorl them to t~e 
e:.~:ecutiou of the cautrect, i·d. 1 bdivision who IS 

officer of the state or po I~Cll 6~ey due him ar her 
authorized to pay the coutrac r mo 

under the contract. tive .Janml.T}' 1' 200:3. 
Titi9 sectiOil shall became or::_a 

90 1 ~ 57 c.h. 399, re~ 
. (Fonuerly § 1816, Jt3~38 19G3 ,h. 964, 1997 ch. 

uumbered § 1813, 1961 c . 1 Z003) .. 
. 757' 1996 ch. 485 oper. Jan. ' 

1814. Viulution-blisrle.Jlleanor 

A:ny ofiic"er, .agent, or represeo.t.ative of the Slate or 
auy polilir:al subdivision who violates any provision of 
lhis art.ido o.nd e..ny Cllntrudor or aubcoulract.ur or· 
agent. or repr~enta.tive thereof doing public W(]rk who 
ueglects to c.amply wiLh any provision of Se.cti{)n 1812 is 
gu.iUy of a. m.it'lderoeanor. · 

(Fonnedy § 1816, 1937 ch. 90, renwnbered 

1814, 1961 ch. 238) 

1816. Overlhne-Comrensation 

Nat.witltstaoding the pruvis:iorui {If Sections 1810 t.o 
1814, indusive, of this rode, a.nd notwilhst.anding auy 

Art ide 4 

Ernpluymenl of AlifnS 

[Repealed] 

11 1S50-18o4. 
652. 

Enncl.:!rl 1931. Repe.aled 1970 cb. 

Article 5 

Secur-ing Wo,.-kers' Compensaaon 

§ lSGO. Payment of WO•·lcet·s' Compen.sation

HcquireJ 
'l'he swa.rding body shall cause to be inserted in every 

public work!~ contract a douse provid~ng iliat, in accor· 
dance wilh the provisions of SEction 3700 of ilie Ln.bor 
Code, everY contractor will b~ required tn sccura ~ 
payment of cnmpensation to hia employees. co 

(1965 ch. 1 OllO) 

§ 1861. Certificate of Awareness of 
Cultlpent.:ation RelJuire.w~nb3 

Each contractor to whom a public works contmcL i!l 
awarded shall sign and file with the awarding body UJe 
followfug certification prior t.o perforollng lhe work of 
lbe contract: "'I am aware of the provision& of Section 
3700 of the Labor Code which require f!Ver}' employer 
to be insured agaj.us.t liability for workers' cmupensa· 
tioo or to wHlei"take se1f.insuranea in aw::~rdanco with 
the provisiou.a ofthat cod~. and 1 will corn ply vrit.h such 
provlsioo.a before com.llleacing the palforma.nce of the 

wol'k of Lhi9 contract ... 
(1965 ch. 1000, 1979 ch. 373) 

' 1900. 
I 1901.. 

Chapter.2 

Public Agencies 

Artid.e l 

Mw:ddpul l';mployces 

Municipnl gClplc:r~ff-Duty Required 
Vinllltion-M.isclewuB.llor 
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§ 1720 EMPLOYMENT REGULATION AND SUPERVISION 

Article 3 

Working Hours 

1810. Hours1:.onstituting ciny's work; SLipuioLion in coni.rnct.s 
1811. Limitation as lo hours of service; Exceplion 
181'2. Record of hours worked: Availability for inspccbon 
1813. Penalty when workman required to worlt excess hourB; 

Stipulation in cantrHI::t; Cognizance nnd reporL of viDla· 
tions 

1814. Viola lion of article or noncomplinncc with section requiring 
records of hours worked as misdemeanor 

1815. Worh performed in excess of specified hour iimitations: 
CompcnsaLion 

1816. !Section renumbered 1961.] 
1817. ISedian renumbered 1961.1 

Arti.clt!' 4 

Employment o( Aliens 

/Repealed] 

1B50. !Section repealed 1970.} 
1851. !Section reptwled 1970.] 
1851.5. !Section repealed 1970.) 

S 1852. ISect.icn repealed 1970.) 
§§ 1863, 1854. [Sections repealed 1970.] 

Artidc 5 

Securing YVorkcr.s' Comptmsadcm 

!i !860. Contract douse requiring contractor to secure payment of 
compensation to employees 

1861. Certiflc:ale r~quired lo be signed and filed by c:ontrnc:tor; 
Contents 

Article 1 

Scope and Operation 

§ 1 720. "Public works"; "Paid for in whole or 
in part out of public funds" 

(a) AE used in this chapter, "public works" means: 
(l) Construction, alteration, demolition, installation, 

or repair work done under contract and paid for in 
whole or in part out of public funds, except work done 
directly by any public utility company pursuant to 
order of the Public Utilities Commission or other public 
authority. For purposes of this paragraph, "construc
tion" includes work performed during the design and 
preconstruction phases of construction including, but 
not limited to, inspection and land surveying work. 

(2) Work done for inigation, utility, reclamation, and 
improvement districts, and other districts of this type. 
"Public work" does not include the operation of the 
irrigation or drainage system of any inigation m' ·rec
lamation district, except as used in Section 1778 relat
ing to retaining wages. 

(3) Street, sewer, or other improvement work done 
under the direction and supen•ision or by the authority 
of any officer or public body of the state, or of any 
political subdivision or district thereof, whether the 
political subdivision or district ·operates under a free
holder's charter or not. 

(4) The laying of carpet done under a building lease
maintenance contract and paid for out of public funds. 

(5) The laying of carpet in a public building done 
under contract and paid for in whole or in part out of 
public funds. 

(6) Public transportation demonstration projects au-

thorized pursuant to Section 143 of the Streel 
Highways Code. 

(b) For purposes of this section, "paid for in wJ 
in part out of public funds" means all of the fo]], 

(1) The payment of money or the equivalent of, 
by the state or political subdivision directly to 
behalf of the public works contractor, subcontra" 
developer. 

(2) Performance of construction work by the s• 
political subdivision in execution of the project. 

(3) Transfer by the state or political subdivisio: 
asset of value for less than fair market price. 

(4) Fees, costs, rents, insurance or bond prer: 
loans, interest rates, or other obligations that. 
normally be required in the execution of the co 
that are paid, reduced, charged at less than fair 1 

value, waived, or forgiven by the state or p. 
subdivision. 

(5) Money loaned by the state or political subd 
that is to be repaid on a contingent basis.· 

(6) Credits that are applied by the state or n 
subdivision against repayment obligations to ih 
or political subdivision. 

(c) Notwithstanding subdivision (b): 
( 1) Private residential projects built on privat 

erty are not subject to the requirements of this c 
unless the projects are built pursuant. to an agn 
with a state agency, redevelopment agency, o 
public housing authority. 

(2) If the state or a political subdivision req· 
private developer to perform construction, altt 
demolition, installation, or repair work on a 
work of improvement as a condition of reg 
approval of an otherwise private development i 
and the state or political subdivision contrib1 
more money, or the equivalent of money, to the 
project than is required to perform this public in 
ment work, and the state or political subdivisi01 
tains no proprietary interest in the overall proje• 
only the public improvement work shall ther, 
come subject to this chapter. 

(3) If the state or a political subdivision reimb 
private developer for costs that would norm 
borne by the public, or provides directly or indi: 
public subsidy to a private development project 
de minimis in the context of the project, an otl 
private development project shall not ti1ereby 
subject to the requirements of this chapter. 

(4) The construction or rehabilitation of aiJ. 
housing units for low- or moderate-income : 
pursuant to paragraph (5) or (7) of subdivisio 
Section 33334.2 ofthe Health and Safety Code' 
paid for solely with moneys from a Low and M 
Income Housing Fund established pursuant to 
33334.3 of the Health and Safety Code or that ' 
for by a combination of private funds and fund 
able pursuant to Section 33334.2 or 33334.3 
Health and Safety Code do not constitute a pm.i· 
is paid for in whole or in part out of public fun 

(5) "Paid for in whole or in part out of pub lit 
does not include tax credits provided purs' 



PUBLIC WORKS § 1720.3 

·17053.49 or 23649 of the Revenue and Taxation 

less otherwise required by a public funding 
the construction or rehabilitation of privately 

entia] projects is not subject to the require-
this chapter if one or more of t.he following 
are met 

e projeci. is a self-help housing projed in which 
than 500 hours of construction work associ

,. 'tb the homes are to be performed by tbe 
ers. 
project consists of rehabilitation or exnansion 

li'•.·rlSS•oCJatE'd with a facility operated on a 'not-for~ 
basis as temporary or transitional housing for 

persons with a total proiect cost of less than 
lili•irit'~-!1vc thousand dollars ($25,000). 

ASS1Stm1ce is provided LO a household as either 
'""''- · -- 1 down payment assistance, or for 

tion of a single-family home. 
project consists of new construction, or 
or rehabilitation work associated with a 

by a nonprofit organization to be 
on a not-for-profit basis to provide emergency 

'tional shelter and ancillarv services and assis
homeless adults and chil"dren. The nonprofit 

operating the project shall provide, 'at no 
than 50 percent of the total project cost 

@'rimap11blic sources. excluding real property that is 
leased. Total projecl: cost includes the 

rlnn~iPc labor, materials, architectural, and 
l.lrnile£•rir g services. 

public participation in the project that would 
meet the criteria of subdivision (b) is public 
the form of below-market interest rate loans 

in which occupancy of at least 40 percent of 
· restricted for at least 20 years, by deed or 

agreement, to individuals or families earn
than 80 percent of the area median income. 

g any provision of this section to 
, the following projects shall not, solely by 

section, be subject to the requirements of 

'<('mrme'o residential rental projects, as defined by 
142 (d) of the Internal Revenue Code, financed 

or in part through the issuance of bonds that 
o.JLuc:a r;to n of a portion of the state ceiling 
· to Chapter 11.8 of Division 1 (commencing 

Section 8869.80) of the Government Code on or 
December 31, 2003. 
Single-family residential projects financed in 

in part through the issuance of qua lificd 
revenue bonds or qualified veterans' mort

as defined by Section 143 of the Internal 
Code, or with mortgage credit cert.ificates 

a Qualified Mortgage Credit Certificate Pro
' as defined by Section 25 of the Internal Revenue 
that receive allocation of a portion of the state 
pursuant to Chanter ll.S of Division 1 (com

with Section BB69.80) of the Government Code 
December 31, 2003. 

·L<lW·-incmmo housing projects that are allocated 
or state low-income housing tax credits pursu-

ant to Section 42 of the Internal Revenue Code, Chap
ter 3.6 of Division 31 (commencing with Section 
50199.4) of the Health and Safety Code, or Section 
12206, 17058, or 23610.5 of the Revenue and Taxation 
Code, on or before December 31, 2003. 

(e) lf a statute, other than this section, or a regula
tion, otber than a regulation adopted pursuant to this 
section, or an ordinance or a contract applies this 
chapter to a project, the exclusions set forth in subdi
vision (d) do not apply to that project. 

(f) For purposes of this section, references to the 
Internal Revenue Code mean the Internal Revenue 
Code of 1986, as amended, and include the correspond
ing predecessor sections of the Internal Revenue Code 
of 1954., as amended. 

(g) The Rrnendments made to this section bv either 
Chapter 938 of the Star.utes of 2001 or the act adding 
this subdi,~sion shall not be construed to preempt local 
ordinances requiring the payment of prevailing wages 
on housing projects. 

EnacLed 1937. Amended Stats 1953 ch 1706 § 1; SLats 1972 ch 717 § J; 
SLats 1973 ch 77 S 19; Stats 1989 ch 278 j i. Amended Stnts 2000 ch 
881 § l i.SB 19991; Slats 2001 eli 938 § 2 ISB 9761. A.mcnded Stats 
2002 ch J04B § 1 ISB ~72). 

~ 1720.2. "Public works" as including 
construction work done under private contract 

For the limited purposes of Article 2 (commencing 
with Section 1770) of this chapter, "public works" also 
means any construction work done under private con
tract when all of the folJo,.-ing conditions exist: 

(a) The construction contract is between private 
persons. 

(b) Tl1e property subject to the construction contract 
is privately owned, but upon completion of the con
struction work, more than 50 percent of tbe assignable 
square feet of tbe property is leased to the state or a 
political subdivision for its use. 

(c) Either of the following conditions exist: 
(1) The lease agreement between the lessor and the 

state or political subdivision, as lessee, was entered 
into prior to the construction contract. 

(2) The' construction work is performed according to 
plans, specifications, or criteria furnished by the state 
or political subdivision, and the lease agreement be
tween the lessor and the state or political subdivision, 
as lessee, is entered into during, or upon completion of, 
the construction work. 

A.ddad SLats 1974 ch 1027 § 1. Amended Stats 1980 ch 962 § 1. 

§ 1720.3. Public works as including hauling of 
refuse 

For the limited purposes of Article 2 (commencing 
with Section 1770), "public works" also means the 
hauling ofrefuse from a public works site to an outside 
disposal location, with respect to contracts involving 
any state agency, including the California State Uni
versity and the University of California, or any political 
subdivision of the state. 

Added Stnt.a 1976 ch 1084 § l. Amended 1983 Stnta ch 143 § 201 \ch 
142 prcvnilel, ch 142 § 101. Amended Stnt.B 1999 eb 220 § 1IA.ll ~02\. 
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§ 1720.4 EMPLOYMENT REGULATION AND SUPERV1SlON 

§ 1720.4. Work not included under "public 
works" 

For the limited purposes of this chapter, "public 
works" shall not inc! ude any otherwise covered work 
which meets all the following conditions: 

(a) The work is performed entirely by volunteer 
labor. 

(b) The work involves facilities or structures which 
are, or will be, used exclusively by, or primarily for or 
on behalf of, private nonprofit community organiza
tions including, but not limited to, charitable, youth, 
service, veterans, and sports groups or associations. 

(c) The work will not have an adverse impact on 
employment. 

(d) The work is approved by the Director oflndustrial 
Relations as meeting the requirements of this section. 

For purposes of subdivision (c), the director shall 
request information on whether or not the work will 
have an adverse impact on employment from the ap
propriate local or state organization of duly authorized 
employee representatives of workers employed on pub
lic works. 

Added SLuts 1989 cb 1224 § l. 

§ 1721. "Political subdivision" 

"Political subdivision" includes any county, city, dis
trict, public housing authority, or public agency of the 
state, and assessment or improvement districts. 

Enacted 1937. Amended St.at.s 1953 ch 1283 § 1: Stots 1985 ch 239 § l. 

§ 1722. "Awarding body" or "body awarding 
contract" 

"Awarding body" or "body awarding the contract" 
means department, board, authority, officer or agent 
awarding a contract for public work. 

Enoctcd 1937. 

§ 1722.1. "Contractor" and "subcontractor" 

For the purposes of this chapter, "contractor" and 
l'subcontractorJ) include a contractor, subconiractor, 
licensee, officer! agent, or representative thereof) acting 
in that capacity, when working on public works pursu
ant to this article and Article 2 (commencing with 
Section 1770). 

Added Scat.s 1978 ch 1249 § l. Amended StaLs !982 ch 454 § 132. 

1723. "Worker" 

''Vlorker" includes laborer, worker, or mechanic. 

Enacted 1937. Amended Stats 2000 ch 954 * 2 (AB 1646). operative 
July 1. 2001. 

Note-Stats 2000 ch 954 provides: 

SECTJON 1. The Legislature declnres that. its intent in adopting this 
act is to provide contract.crs and subccntradors with a prompt admin· 
ietmtive hearing in the event that the contraclcr or subcontracLor is 
allegeri by the Labor Commissioner o~ an awarding boriy to have 
violated Labor Code provisions governing the obligations of contractors 
and subcontract.ors on public works projer:ts, and t.o provide thnt the 
exclusive method for revie.w of the decision nfter the administrative 

bearing ie by petit.ion for writ of mnnrlnte under Section 1 
Cocie of Civil Procedure. II.. is not the imcnt of this a.ct 
remedies otherwise auLhori2.ed by law LO remedy viol i 
chapter. 

SEC. 21. This act shall become opernLive on ,July 1. 2001. 

* 1724. "Locality in which public work is 
performed" 

"Locality in which public work is performed" 
the county in which the public work is done in · 
which the contract is awarded by the State, and 
the limits of the political subdivision on whose, 
the con tract is awarded in other cases. ' . 

Enacted 1937. 

§ 1725. "Alien" 

'~Alien'' means any person who is not a born .1'; 
naturalized citizen of tbe United States. 

Enocted Hl37. 

§ 1726. Cogniznnce of violations by body 
awarding contract · 

The body awarding the contract for public w 
take cognizance of violations of the 
chapter committed in the course of the PxRcJ"i:;nn··;:r 

contract, and shall promptly report 
violations to the Labor Commissioner. 

If the awarding body determines as a 
own investigation that there has been a violation 
chapter and withholds contract payments, the _·pr 
dures in Section 1771.6 shall be followed. :~ 

Enacted 1937. Amended Stnts 2000 ch 954 § 3 !AB 1646), ojil(; 
July 1, 2001. 1.!• 

Note----SUJts 200{1 ch 954 provides: ·:fi. 
SECTION 1. The Legislature declares that its intent in e.doptiJ1 
act is to provide contractors and subcontractors with D pr·:nnpt,'iit 
ist.rntivl:! hearing in the e\'ent that the: contract.or or subcontrnr 
alleged by the Labor Commissioner or an awurding body ~ 
violated Labor Code provisions governing the obligntions of con~ 
and subcontractors on public works projects, and to provide tjj1 
exclusive method for review of the decision aft.er the ndminist: 
hearing is by petition for writ of mandate under Section L094.5 · 
Code of Civil Proccdurl!. It is noL the! intent of this act. to pn 
remedies otherwise Buthoriz.cd by law t.o remedy violnLionE .r 
chnpt.er. ·· 

."l'i 

SEC. 21. This oct shall become operative: on July 1. 2001. ·:J: 

,· 
§ 1727. Withholding payment of amounts ;_ 
forfeited · 

(a) Before making payments to the contract< 
money ciue under a contract for pubUc work, the ey
ing body shall withhold and retain therefrorr 
amounts required to satisfy any civil wage and pel 
assessment issued by the Labor Commissioner .v 
this chapter. The amounts required to satisfy a 
wage and penalty assessment shall not be disburB' 
the awarding body until receipt of a final order tf.. 
no longer subject to judicial review. .'il 

(b) If the awarding body has not retained s~ 
money under the contract io satisfy a civil w~~c 
penalty assessment based on a subcomractor s;;' 
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~ons, the contractor shall, upon the request 'Or the 
[,abor Commissioner, withhold sufficient money due 
~he subcontractor under the contract to satisfy the 
BBsessment and transfer the money to the awarding 
oody. These amounts shall not be disbursed by the 
awarding body until receipt of a final order that is no 
!pnger subject to judicial review. 

gpnctcd !937. Amended Stnts 1945 ch 1431 § 50; Stots 1992 ch 1342 
p (SB 222); Stote 2000 ch 954 § 4 fAB 1646), operative July 1, 2001. 

Note-Stot.s 2000 ch 954 provides: 

SECTJON 1. The Legislature declares thnt its intent in adopting this 
a1:t is w provide contractors nnd subcont.raclors wit.h !I prompt ndmin
bltrative henring in the eveni thnt the contrac.ror or aubcontroctor is 
[illcged by the Labor Commi!Jsione-r or an awarding body to he\1~ 
·~bloted Labor Code provisions governing t.he obligations of contractors 
·ana subcontractors on public works projects, nnd to provide that the 
Qz.cluaive method for review of the dec:ision nfter the administrative 
,liSOring is by petition for writ of mandaLe under Section 1094.5 of the 
!C,t;da of Civil Procedure. It is not the intent of this net to pr~~:lucic 
itllncciies otherv.•ise authorized by tow to remady violations of t.his 

21. This net shall become opi!rntive on July 1, 2001. 

Acceptance of cash in lieu of amount 
!WJithiht~ldl, retained or forfeited; Release 

cases of contracts with assessment or improve
districts where full payment is made in the form· 

single warrant, or other evidence of full payment, 
completion and acceptance of the work, the 

body shall accept from the contractor in cash 
to, and in lieu of, any amount required to 

i:;Withlheld, retained, or forfe.ited under the provisions 
and said awarding body shall then 
warrant or payment in full. 

Withholding sums by contractor from 
hC•<>nl:rotd.nr: Recovery of penalty from 

be lawful for any contractor to withhold from 

·~~.~~~~!;:a;~~~:~ under him sufficient sums to cover 
P withheld from him by the awarding body 

of the subcontractor's failure to comply with 
of this chapter, and if payment has already 

to the subcontractor the contractor may 
from him the amount of the penalty or forfei
a suit at law. 

\Section repealed 2001.] 

1992 ch 13~2 § 3. Repealed Stnts 2000 oh 954 § 5 lAB 
cnnerolliv. July 1

1 
2001. The repealed section related t.o disposi· 

and forfeiturE!s. 

, Amended Stotll 1992 ch 1342 § 4 ISB 222). Repenled 
954 § 6 (AB 1646), opemtivo July 1, 2001. The repealed 

to retention ofwnges and penalties pending suit ngninst 

~ 1732. \Section repealed 2001 .] 

Enacted 1937. Amended Stats 1992 ch 1342 i 5 ISB 2221. Repealed 
StntB 2000 ch 954 § 7 lAB 1646), apcrntive July I, 2001. The repealed 
section related LO time for action by c:nnlrnct.or and assignee t.o reccwar 
pannli.ies. 

~ 1733. !Section repealed 2001.] 

Ensct.ed 1937. Amended St.ats l9f)i ch 3.98 § 1; Stats 1988 ch 16{1 
§ 122. Amended Stats 1992 ch 1342 \ 6 ISB 2221. Repealed StaLS 2000 
ch 954 § B CAB 1646}, Opcrat.ivc Jul.Y l, 2001. The repealed section 
related to m::tion by contractor tlr .assignee to recover wages and 
penalties. 

§ 1734. Fines or penalties; Transmission to 
State Treasurer 

Any court collecting any fines or penalties under the 
criminal provisions of this chapter or any of the labor 
laws pertaining to public works shall as soon as prac
ticable after the receipt thereof deposit same with the 
county treasurer of the county in which such court is 
situated. Amounts so deposited shall be paid at least 
once a month by warrant of the county auditor drawn 
upon requisition of the judge or clerk of said court, to 
the State Treasurer for deposit in the General Fund. 

Enacted 1937. Amended St.nt.s Hl53 ch 523 § 5. 

§ 1735. Prohibited employment discrimination 

No discrimination shall be made in the employment 
of persons upon public works because of the race, 
religious creed, color, national origin, ancestry, physi
cal disability, mental disability, medical condition, 
marital status, or sex of such persons, except as pro
vided in Section 12940 of the Government Code, and 
every contractor for public works violating this section 
is subjeot to all the penalties imposed for a violation of 
this chapter. 

Added Stnts 1939 ch 643 § I. Amended Stats 1965 ch 283 § 8; Stnts 
1976 ch 1174 § 1; Stote 1980 ch 992 § 10. Amended Slats 1992 ch 913 
§ 36 lAB 10771. 

§ 1736. Confidentiality of employee reporting 
violation 

During any investigation conducted under this part, 
the Division of Labor Standards Enforcement shall 
keep confidential the name of any employee who re
ports a violation of this chapter and any other informa
tion that may identify the employee. 

Added Stats 1999 ch 302 § I lAB 13951. 

§ 1740. Legislative body receiving federal aid; 
Provision for compliance of bids or contracts 
with revisions in federal minimum wage 
schedules 

Notwithstanding any other provision of this chapter 
or any other law of this State, except limitations 
imposed by the Constitution, the legislative body of a 
political subdivision which has received or is to receive 
a loan or grant of funds from the Federal Government 
or a federal department or agency for public works of 
that political subdivision, may provide in its call for 

896 



§ 1741 EMPLOYMENT REGULATION Al\'D SUPERV1SION 

bids in connection with such public works that all bid 
specifications and contracts and other procedures in 
connection with bids or contracts shall be subject to 
modification to comply with revisions in federal mini
mum wage schedules without the necessity of republi
cation or duplication of other formal statutory require
ments. 

Added Stals !9G7 oh 1992! I. 

§ 1741. Violation of chapter 

If the Labor Commissioner or his or her designee 
determines after an investigation that there has been a 
violation of this chapter, the Labor Commissioner shall 
with reasonable promptness issue a civil wage and 
penalty assessment to the contractor or subcontractor 
or both. The assessment shall be in writing and shall 
describe the nature of the violation and the amount of 
wages, penalties, and forfeitures due and shall include 
the basis for the assessment. The assessment shall be 
served not later than 180 days after the filing of a valid 
notice of completion in the office of the county recorder 
in each county in which the public work or some part 
thereof was performed, or not later than 180 days after 
acceptance of the public work, whichever occurs last. 
However, if the assessment is served after the expira
tion of this 180-day period, but before the expiration of 
an additional 180 days, and the awarding body has not 
yet made full payment to the contractor, the assess
ment is valid up to the amount of the funds retained. 
Service of the assessment shall be completed pursuant 
to Sedion 1013 of the Code of Civil Procedure by 
first-class and certified mail to the contractor, subcon
tractor, and awarding body. The assessment shall ad
vise the contractor and subcontractor of the procedure 
for obtaining review of the assessment. The Labor 
Commissioner shall, to the extent practicable, ascer
tain the identity of any bonding company issuing a 
bond that. secures the payment of wages covered by the 
assessment and any surety on a bond, and shall serve a 
copy of the assessment by certified mail to the bonding 
company or surety at the same time service is made to 
the contractor, subcontractor, and awarding body. 
However, no bonding company or surety shall be re
lieved of its responsibilities because it failed to receive 
notice from the Labor Commissioner. 

Added Stats 2000 ch 964 § 9 lAB 1646), operative July 1, 2001. 

§ 1742. (First of two; Operative until Januar); 
1, 2005) Review of assessment 

(a) An affected contraci.or or subcontractor may ob
tain review of a civil wage and penalty assessment 
under this chapter by transmitting a written request to 
the office of the Labor Commissioner that appears on 
the assessment within 60 days after service of the 
assessment. If no hearing is requested within 60 days 
after service of the assessment, the assessment shall 
beoome final. 

(b) Upon receipt of a timely request, a hearing shall 
be commenced within 90 days before the director, who 
shall appoint an impartial hearing officer possessing 
the qualifications of an administrative law judge pur-

suant to subdivision (b) of Section 11502 of the 
mcnt Code. The appointed hearing officer 
employee of the department, but shall 
ployee of the Division of Labor Standards 
The contractor or subcontractor shall 
opportunity to review evidence to be 
Labor Commissioner at the hearing 
the receipt of the written request for 
evidence obtained by the Labor 
quent to the 20-day cutoff shall be promntlv 
the contractor or subcontractor. · · 

The contractor or subcontractor shall have 
den of proving that the basis for the civil 
penalty assessment is incorrect. The asse:ssincnt 
be sufficiently detailed to provide fair 
contractor or subcontractor of the issues at 

Within 45 days of the conclusion of the hPAr;.n~' 
di;ector shall _iss_ue a written decision affirming, 
fying, or d!Smlssmg the assessment. The decision 
director shall consist of a notice of findings, 
and an order. This decision shall be served 
parties and the awarding body pursuant to 
1013 of the Code of Civil Procedure by hro• -rlnoo .~, 

at the last known address of the party on fiie 
Labor Commissioner. Within 15 davs of the,· ""'"n"' 
the decision, the director may reco,:;_sider or IDI)d.if\/if 
decision to correct an error, except that a clerical" 
may be corrected at any time. · 

The director shall adopt regulations setting. 
procedures for hearings under this subdivision. 

(c) An affected contractor or subcontractor 
tain review of the decision of the director 
petition for a writ of mandate to the "n""""';!; 
superior court pursuant to Section 1094.5 of the Cod< 
Civil Procedure within 45 days afcer service of· 
decision. If no petition for writ of mandate is.'f, 
within 45 days after service of the decision, the or 
shall become final. If it is claimed in a petition for.1· 
of mandate that the findings are not: supported by 
evidence, abuse of discretion is established if the c< 
determines that the findings are not snpporuid 
substantial evidence in the light of the whole recm 

(d) A certified copy of a final order may be filed by 
Labor Commissioner in the office of the clerk of 
superior court in any county in which the affe 
contractor or subcontractor has property or bas or 
a place of business. The clerl:, immediately upon 
filing, shall enter judgment for the state agrunst 
person assessed in the amount shown on the cert 
order. 

(e) A judgment entered pursuant to this section: 
bear the same rate of interest and shall have the' 
effect as other judgments and shall be given the: 
preference allowed by law on other judgments rem 
for claims for taxes. The clerk si1all not charge fo 
service performed by him or her pursuant to 
section. 

m An awarding body that has withheld fun· 
response to a civil wage and penalty assessment' 
this chapter shall, upon receipt of a certified cop: 
final order that is no longer subject to iudicial n 
promptly transmit the withheld fun-ds, up I! 
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:nount of the certified order, to the Labor 
omn1issioner . 
.(gl This sectio~ ~hall provide the exclusive meth?d 
or review of a CIVIl wage and penalty assessment oy 
18 Labor Comrrlissioner under this chapter or the 
ecision of an awarding body to withhold contract 
ayments pursuant to Section 1771.5. 
. (hi This section shall remain in effecl only until 
anuary 1, 2005, and as of that date is repealed, unless 
'·\ater enacted statute, that is enacted before January 
; 2005, deletes or extends that date. 
li • 

. rldcd s'"~' 2000 ch 964 ! 10 tAB 16•6>, operative July 1, 2001, 
P,cf?tivt:: until Jnnuory 1, 2005. 

i0re-St.ot5 2000 c.h 954 prtlvides: 

iEC'r10N. 1. Tht:! Legislature declnres thnt its intent in adopting this 
~is to provide contractors nnd subcontractors with a prompt ndmLn
~ti"Dtivl! hearing in the event thnt t.h!:! contrnct.or or subcontract.or is 
licgod by t.hc. Lnbor Commissioner or nn awarding body to hnvc 
1olnted Labor Code provisions governing the obligations of contractors 
·!d .i!Ubcontrm:tors on public works projects, nnc:l to provide thnl the 
o::\usiYc method for review of Lhc decision after th~ administrative 
:~Ofing is by pclition for writ of mnnrlnle under Ser:tion 1094.5 of the 
.OOt· or Civil Procedure. li is not the intent of this uc:t lo prec:ludc 
li:J.t.!die_tt otherwise outhorized by lEI\\' to rE!meciy violations of this 

Lr:·: . .21. This net shnll become operative an July 1, 2001. 
.. ... ;?. 
.)742.. (Second of two; Operative January 1, 

··_;05) Review of assessment 

·'·I, ill An affected contractor or subcontractor may ob
·tib.· re,~ew of a civil wage and penalty a3sessment 
o~~er this chapter by transmitting a written request tc 
"1e' office of the Labor Commissioner that appears on 
'-~\g··. assessment within 60 days after service of the 
·;~~ssment. If no hearing is requested within 60 days 
''!'r,T service of the assessment, the assessment shall 
'.<>Come final. 
.(b)(1) Upon receipt of a timely request, a hearing 

·,EN!'be commenced within 90 days before an adrrllnis
. 'l_tive law judge appointed by the Director of lndus
~a.\' Relations. The appointed hearing judge shall be 
.,-":~mployee of the department, but shall not be an 
,:miployee of the Division of Labor Standards Enforce
~~t The contractor or subcontractor shall be provided 
.''l~~portunity to review evidence to be utilized by the 

. ~~r Commissioner at the hearing v.~thin 20 days of 
·' , ~--!"'ce1pt of the written request for a heanng. Any 
.'' J•4il~nce obtained by the Labor Commissioner subse

~··,;-~;i'e~·to the 20-day cutoff shall be promptly disclosed to 
1::~~.;· ·.:r~ntractor or subcontractor. 
,:-_ ·,; ~;;ol(.'.The contractor or subcontractcr shall have the 

; ~~n of proving that the basis for the civil wage and 
· · :'i~~ assessment is incorrect. The assessment simll 

... _).1::-··~·~ciently detailed to provide fair notice to _the 
:;-· ;._clor or subcontractor ofthe ISsues at the heanng. 
:; . · ~ithin 45 days of the conclusion of the hearing, 

· ··:/~inistrative law judge shall issue a written 
··:• n af!i.rming, modifying, or dismissing the assess

e. decision of the administrative law judge 
&ist of a notice of findings, findings, and an 
· s decision shall be served on all parties and 
ding body pursuant to Section 1013 of the 

·: ·~' \Civil Procedure by flfst-class mail at the last ,.,., \"h 

. :~;-; .... ~address of the party on file with the Labor 
·:~\'·;;, 

'5~~ ~:.~ 

Commissioner. Within 15 davs of the issuance of the 
decision, the administrative faw judge may reconsider 
or modify the decision to correct an error, except that a 
clerical error may be corrected at any time. 

(4) The Director of Industrial Relations shall adopt 
regulations setting forth procedures for hearings under 
this subdivision. 

(c) An affected contractor or subcontractor may ob
tain review of the decision of the administrative law 
judge by filing a petition for a writ of mandate to the 
appropriate superior court pursuant to 'Section 1094.5 
of the Code of Civil Procedure v.~thin 45 days after 
service of the decision. If no petition for writ of mandate 
is filed within 45 days after service of the decision, the 
order shall become final. If it is claimed in a petition for 
writ of mandate that the findings are not supported by 
the evidence, abuse of discretion is established if the 
court determines that the findings are not supported by 
substantial eyjdence in the light of the whole record. 

(d) A certified copy of a final order may be filed by the 
Labor Commissioner in the office of the clerk of the 
superior court in any county in which the affected 
contractor or subcontractor has property or has or had 
a place of business. The clerk, immediately upon the 
filing, shall enter judgment for the state against the 
person assessed in the amount shown on the certified 
order. 

(e) A judgment entered pursuant to this section shall 
bear the same rate of interest and shall have the same 
effect as other judgments and shall be given the same 
preference allowed by law on other judgments rendered 
for claims for taxes. The clerk shall not charge for the 
service performed by him or her pursuant to this 
section. 

(fl An awarding body that has withheld funds in 
response to a civil wage and penalty assessment under 
this chapter shall, upon receipt of a certified copy of a 
final order that is no longer subject tc judicial review, 
promptly transmit the withheld funds, up to the 
amount of the certified order, to the Labor 
Commissioner. 

(g) This section shall provide the exclusive method 
for reyjew of a civil wage and penalty assessment by 
the Labor Commissioner under this chapter or the 
decision of an awarding body to withhold contract 
payments pursuant tc Section 1771.5 . 

(h) This section shall become operative on January 1, 
2005. 
Added S'"t.s 2000 ch 954 § 11 (1\B 1646), operative Jo.nunry l, 2005. 

§ 1742..1. (First of two; Operative until 
January 1, 2.005) Liquidated damages 

(a) After 60 days following the service of a civil wage 
and penalty assessment under Section 1741 or a notice 
of withholding under subdiyjsion (a) of Section 1771.6, 
the affected contractor, subcontractor, and surety on a 
bond or bonds issued to secure the payment of wages 
covered by the assessment or notice shall be liable for 
liquidated damages in an amount equal to the wages, 
or portion thereof, that still remain unpaid. If the 
assessment or notice subsequently is overturned ~r 
modified after administrative or judicial reyjew, liqm-
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dated damages shall be payable only on the wages 
found to be due and unpaid. If the contractor or 
subcontractor ·demonstrates to the satisfaction of the 
director that he· or she had substantial grounds for 
believing the assessment or notice to be in error, the 
director shall waive payment of the liquidated dam
ages. Any liquidated damages collected shall be distrib
uted to the employee along with the unpaid wages. 
Section 203.5 shall not apply to claims for prevailing 
wages under this chapter. 

{b) The Labor Commissioner shall, upon receipt of a 
request from the affected contractor or subcontractor 
within 30 days following the service of a civil wage and 
penalty assessment under Section 1741, afford the 
contractor or subcontractor the opportunity to meet 
with the Labor Commissioner or his or her designee to 
attempt to settle a dispute regarding the assessment 
without the need for formal proceedings. The awarding 
body shall, upon receipt of a request from the affected 
contractor or subcontractor within 30 days following 
the service of a notice of withholding under subdivision 
(a) of Section 1771.6, afford the contractor or subcon
tractor the opportunity to meet with the designee of the 
awarding.body to attempt to settle a dispute regarding 
the notice without the need for formal proceedings. The 
settlement meeting may be held in person or by tele
phone and shall take place before the expiration of the 
60-day period for seeking administrative review. No 
evidence of anything said or any admission made for 
the purpose of, in the course of, or pursuant to, the 
settlement meeting is admissible or subject to discov .. 
ery in any administrative or civil proceeding. No writ
ing prepared for the purpose of, in the course of, or 
pursuant to, the settlement meeting, other than a final 
settlement agreement, is admissible or subject to dis
cove!J' in any administrative or civil proceeding. The 
assessment or notice shall advise the contractor or 
subcontTactor of the opportunity to request a settle
ment meeting. 

This section shall remain in effect only until January 
1, 2005, and as of that date is repealed, unless a later 
enacted statute, that is enacted before January 1, 2005, 
deletes or extends that date. 

Added Stnts 2000 oh 954 § 12 (AB 1646), opecntive July l, 2001, 
operative until January 1, 2005. 

Notc-Stnts 2000 ch 954 provid!!s: 

SECTION. 1. The LegialnLure declares that its intent. ir: adopting this 
nc:L is t.o provide contrnciors and aubcontractnrs with a pnmpt. adrn~n
ist.rntive hearing in the event that the contract.or or subcontractor is 
alleged by the Labor Commissioner or an awEli'ding body to hnve 
violated Labor Code provisions gaveming the obligations of contractors 
and subcontractors on public warlu projcctn, and to provide that the 
exciusive method for review of the decision after the administrative 
hearing is by petition for writ of me.ndntc under Section 1094.5 of the 
Code of Civil Procedure. It is not the intent. of this o~:t to preclude 
remedies ot.herwiae authorized by lnw to remedy \-1olatione of this 
chapter. 

SEC. 21.. This act shnll become operative rm July 1, 2001. 

§ 1742.1. (Second of two; Operative January 1, 
2005) Liquidated damages 

(a) Af-cer 60 days following the service of a civil wage 
and penalty assessment under Section 1741 or a notice 
of withholding under subdivision (a) of Section 1771.6, 

the affected contractor, subcontractor, and 
bond or bonds issued to secure the payment 
covered by the assessment or notice shall be 
liquidated damages in an amount equal to · 
or portion thereof, that still remain 
assessment or notice subsequently is 
modified after administrative or judicial 
dated damages shall be payable only 
found to be due and unpaid. If the 
subcontractor demonstrates to the "~"'slac:tHln' 
administrative law judge that he or she had 
grounds fur believing the assessment or noti 
error, the administrative law judge shall ~o.lV•IJIII> 
ment of the liquidated damages. Any liqui 
ages collected shall be distributed to the 
along with the unpaid wages. Section 203.5 
apply to claims for prevailing wages under this 

(b) The Labor Commissioner shall, upon 
request from the affected contractor or subcc>ntiil!l 
within 30 days following the service of a civil 
penalty assessment under Section 1741, 
contractor or subcontractor the opportuni 
with the Labor Commissioner or his or her 
attempt to settle a dispute regarding the 
without the need for formal proceedings. 
body shall, upon receipt of a request from 
contractor or subcontractor within 30 days 
the service of a notice of withholding uncle; 
(a) of Section 1771.6, afford the corttrllctc>r 
tractor the opportunity to meet with 
awarding body to attempt to settle a u.L"!'u'.~ 
the notice without the need for 
settlement meeting may be held in 
phone and shall take place before the exptratli~D 
60-day period for seeking ad.mrois.tntth•e 
evidence of anything said or any adm!ilStcm 
the purpose of, in the course of, or ourstJartt 
settlement meeting is admissible or subject 
ery in. any administrative or civil proceeding .. 
ing prepared for the purpose of, in the cottrB1l[f1 
pursuant to, the settlement meeting, other th 
settlement agreement, is admissibie or subj 
cove!J' in any administrative or civil proc1;eo1IJ 
assessment or notice shall advise 
subcontractor of the opportunity to rellUE!S1• 
ment meeting. 

This section shall become operative 
2005. 

Added St.ats 2000 ch 954 § 13 lAB 1646), operative 

§ 1743. Joint and several liability 

(a) The contractor and subcontractor shall 
and severally liable for all amounts due · 
final order under this chapter or a ;·,Jd!nnem 
Tbe Labor Commissioner shall first exhaust 
able remedies to collect the amount due .. 
subcontractor before pursuing the claim 
contractor. 

(b) From the amount collected, the wage 
be satisfied prior to the amount being 
alties. If insufficient money is 
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ker in full, the money shall be prorated among all respect to a1leged violations of that code, and pursuant 
kers. to Section 2750.5 with respect to alleged violations of 
) Wages for workers who cannot be located shall be either Division 4 (commencing with Section 3200) or of 
:ed in the Industrial Relations Unprud Wage Fund the Unemployment Insurance Code. 
held in trust for the workers pursuant to Section (e) The right of action established pursuant to this 

i. Penalties shall be prud into the General Fund. article shall not be construed to diminish rights of 
l) A final order under this chapter or ·a judgment action established pursuant to Section 19102 of, and 
reon shall be binding, with respect to the amount Article 1.8 (commencing with Section 20104. 70) of 
nd to be due, on a bonding company issuing a bond Chapter 1 of Part 3 of Division 2 of, the Public Contract 
,t secures the payment of wages and a surety on a Code. 
ld. The limitations period of any action on a payment (D A second lowest bidder who has been convicted of 
,d shall be tolled pending a final order that is no a violation of any provision of Division 4 (commencing 
tger subject to judicial review. · · with Section 3200) of the Labor Code or of the Unem

Jed Scats 2000 ch 954 ! 14 (AB 16461, opocative ,July 1, 2001. 

Article 1.5 

Right of Action 

1750. Action for damages 

'a) (1) The second lowest bidder, and any person, 
m, association, trust, partnership, labor organiza
.m, corporation, or other legal entity which has, prior 
_.the letting of the bids on the public works project in 
Jeeition, entered into a contract with the second lowest 
id,der, that suffers damage as a proximate result of a 
· bid for a public works project, as defined in 
lih<livi<i•'n (b), not being accepted due to the successful 

on, as evidenced by the conviction of the 
therefor, of any provision of Division 

. \PUIDm!mcing with Section 3200) or of the Unemploy
Insurance Code, may bring an action for damages 

appropriate state court against the violating 
or legal entity. 

shall be a rebuttable presumption that a 
· who has been convicted of a violation 

lYllro·visiion of Division 4 (commencing with Section 
this code or of the Unemployment Insurance 
of both, was awarded the bid because that 
bidder was able to lower the bid due to this 

these violations occurring on the contract 
work awarded by the public agency. 
oulrnno''' of this article: 

works project" means the construction, 
· remodeling, alteration, conversion, modemiza

rehabilitation, replacement, or ren
building or structure. 

lowest bidder" means the second lowest 
deemed responsive by the public 

awRr,rtir"' the contract for public work. 
lowest bidder" and the "successful 

include any person, firm, association, 
, or other legal entity. 
action brought pursuant to this section, the 
award costs and reasonable attorney's fees, 

to be determined in the court's discretion, 
party. 

nurn''""'~ of an action brought pursuant to 
en:lOl<Jvl><' status shall be determined pur-

4 (commencing with Section 3200) 
to alleged violations of that division, 

the Unemployment Insurance Code with 

ployment Insurance Code, or both, within one year 
prior to filing the bid for public work, and who has 
failed to take affirmative steps to correct that violation 
or those violations, is prohibited from talcing any action 
authorized by this section. 

Added Stata 1991 cb 906 § 1 {AB 1754). 

Article 2 

Wages 

§ 1770. General prevailing wage rate; 
Detennination; Payment of more than 
prevailing rate; Overtime work 

The Director of the Department of Industrial Rela
tions shall determine the general prevailing rate of per 
diem wages in accordance with the standards sei forth 
in Section 1773, and the director's determination in the 
matter shall be final except as provided in Section 
1773.4. Nothing in this article, however, shall prohibit 
the payment of more than the general prevailing rate of 
wages to any workman employed on public work. 
Nothing in this act shall permit any overtime work in 
violation of Article 3 of this chapter. 

Enacted 1937. Amended Stata 1953 ch 1706 I 2; Stat.s 1076 ch 281 § 2. 

§ 1771. Requirement of prevailing local rate 
for work under contract 

Except for pubiic works projects of one thousand 
dollars ($1,000) or less, not less than the general 
prevailing rate of per diem wages for work of a similar 
character in the locality in which the public work is 
performed, and not less than the general prevailing 
rate of per diem wages for holiday and overtime work 
fixed as provided in this chapter, shall be paid w all 
workers employed on public works. 

This section is applicable only to work performed 
under contract, and is not applicable to worl< carried 
out by a public agency with its own forces. This section 
is applicable to contracts let for maintenance work. 

Enacted 1937. Amended Stata 1953 ch 1706 § 3·, State 1974 ch 1202 
§ 1; Stat& 1976 ch 861 § 2: Stst.s 1981 ch 449 § l. 

§ 1771.2. Action against employer that fails to 
pay prevailing wage 

A joint labor-management committee established 
pursuant to the federal Labor Management Coopera-
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tion Act of 1978 (Section 175a of Title 29 of the United 
States Code) may bring [ill action in any court of 
competentjuriscliction against an employer that fails to 
pay the prevailing wage to its employees, as required 
by tlus article. T'nis action shall be commenced not later 
than 180 days after the filing of a valid notice of 
completion in the office of the county recorder in each 
county in which ·the public work or some part thereof 
was performed, or not later than 180 days after accep
tance of the public work, whichever last occurs. 

Added Stnts 2001 ch 804 ~ I ISB 5881. 

§ 1771.5. Labor compliance program 

(a) Notwithstancling Section 1771, an awarding body 
shall not require the payment of the general prevailing 
rate of per diem wages or the general prevailing rate of 
per diem wages for holiday and overtime work for any 
public works project of twenty-five thousand dollars 
(S25,000) or less when the project is for construction 
work, or for any public works project of fifteen thousand 
dollars ($15,000) or less when the project is for alter
ation, demolition, repair, or maintenance work, if the 
awarcling body elects to initiate and enforce a labor 
compliance program pursuant to subdivision (b) for 
every public works project under the authority of the 
awarcling body. 

(b) For the purposes of this section, a labor compli
ance program shall include, but not be limited to, the 
following requirements: 

( 1) All bid invitations and public works contracts 
shall contain appropriate language concerning the re-
quirements of this chapter. . 

(2) A prejob conference shall be conducted with the 
contractor and subcontractors lo discuss federal and 
state labor law requirements applicable to the contract. 

(3) Project contractors and subcontractors shall 
maintain and furnish, at a designated time, a certified 
copy of each weekly payroll containing a statement of 
compliance signed under penalty of perjury. 

(4) T'ne awarding body shall review, and, if appropri
ate, auclil payroll records to verify compliance with this 
chapter. 

(5) The awarcling body shall withhold contract pay
ments when payroll records are delinquent or 
inadequate. 

(6) The awarcling body shall withhold contract pay
ments equal to the amount of underpayment and 
applicable penalties when, after investigation, it is 
established that underpayment has occurred. 

Added Stnts 1989 ch 1224 § 2. Amended Stals 1999 ch 83 § 132 (SB 
966). 

§ 1771.6. Notice of withholding 

(a) Any awarding body that enforces this chapter in 
accordance with Section 1726 or 1771.5 shall provide 
notice of the withholding of contract payments to the 
contractor and subcontractor, if applicable. The notice 
shall be in writing and shall describe the natw·e of the 
violation and the amount of wages, penalties, and 
forfeitures withheld. Service of the notice shall be 
completed pursuant to Section 1013 of the Code of Civil 

Procedure by first-class und certified mail to·'' 
tractor and subcontractor, if a ·cable. 
shall advise the contractor and suuc•Jacre•e.•··"~ 
cable, of the procedure for obtaining 
withholding of contract payments. 

The awarding body shall also serve a 
notice by certified mail to any bonding "'"·"!-•urov 
a bond that secures the payment of w 
the notice and tc any surety on a bond, if 
ties are known to the awarding body. 

(b) The withholding of contract payments 
dance with Section 1726 or 1771.5 shall be 
under Section 1742 in the same manner as i 
df the withholding was a civil penalty 
Labor Commissioner under this chapter. 
requested, the Labor Commissioner may 
represent the awarding body. 

(c) Pending a final order, or the expiration of 
period for seeking review of the notice of the 
ing, the awarding body shall not disburse any 
payments withheld. 

(d) From the amount recovered, the wage "'".U.U!!!\12 
be satisfied prior tc the amount being applied 
alties. If insufficient money is recovered to 
worker in full, the money shall be prorated 
workers. 

(e) Wages for workers who cannot be located 
placed in the Industrial Relations Unpaid W 
and held in trust for the workers pursuant to 
96.7. Penalties shall be paid into the General 
the awarding body that has enforced this 
pursuant to Section·1771.5. 

Added Slnls 2000 ch 954 s 16 lAB 1646), aperncive Jul_v I, 

Note-Stnts 2000 ch 954 provides: 

SECTION l. The Legislature dedares thnt its in Lent in 
act is LO provide conLractors and subcont.rec:tors with n prampL'M'! 
is:.rat.lve hearing in lhe evenL thaL t.h~ cantracLor or suc•oont:fJ!j~ 
alleged hy the Labor Commissioner or an awarding 
violated Labor Code provisions governing the obligations 
and subcontmct.ors on public works projects, and co 
exclusive method for re,·iew (]f the decision after t.he normru"!l.'l 
hea.r:ing is by pei.ition Cor writ of manda~ under Sect.ion 1 
Code of Ci\•il Procedure. It is not Lhe intcmt of this net 
remedies othen.vise au~horized bv low to rcrned\• \'ioi 
chapter. · -

SEC. 21. This act shall become opcl'8t.iv~ on July 1. 2001. 

§ 1771.7. Use of funds derived from 
Kindergarten-University Public Educati 
Facilities Bond Act of 2002 or hlm<leJrg:Ine~;l!i 
University Public Education Facilities 
of 2004 

(a) An awarcling body lhat chooses t.o 
derived from either the Kindergarten- "~""imln 
lie Education Facilities Bond Act of2002 or 
garten-University Public Education 
of 2004 for a public works project, shall 
enforce, or contract with a tlurd party to 1'"'"'~/tl:l 
enforce, a labor compliance program, as d 
subdivision (b) of Section 1771.5, with resp 
public works project. 

(b) This section shall apply to public 
commence on or after April 1, 2003. For ourouoo;, 
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livision, work perfonned during the design and 
onstruction phases of construction, including, but 
limited to, inspection and land surveying work, 

; not constitute the commencement of a public 
·-
;)(1) For purposes of this section, if any campus of 
California State University chooses to use the 

ds described in subdivision (a), then the "awarding 
iv" is the Chancellor of the California State Univer
.~ For purposes of this subdivision, if the chancellor 
·equired by subdivision (a) to initiate and enforce, or 
'contract 'with a third party to initiate and enforce;· 
; labor compliance program described in that subdi.
iion, then in addition to the requirements imposed 
·• an awarding body by subdivision (b) of Section 

tbe Chancellor of the California State Univer
review the pllyroll records described in para-

(3) and (4) of subdivision (b) of Section 1771.5 on 
a monthly basis to ensure the awarding body's 

CII!l!lllllnce with the labor compliance program. 
For purposes of this subdivision, if an awarding 
described i.n subdivision (a) is the University of 

··Milfmmia or any campus of that university, and that 
:;rnrrun<!body is required by subdivision (a) to initiate 
,]!~;.en.tor·ce, or to contract with a third party to initiate 

the labor compliance program described in 
~u·uatVl:•mn, then in adilition to the requirements 

upon an awarding body by subclivision (b) of 
1771.5, the payroll records described in para
(3) and (4) of subdivision (b) of Section 1771.5 

be reviewed on at least a monthly basis to ensure 
~.iav.rardir'" body's compliance with the labor compli-

awarding body described in subclivision (a) 
a written finding that the awarding body 

·,miQJHe•a and enforced, or has contracted with a 
to initiate and enforce, the labor compliance 

described in subdivision (a). 
If an awarding body described in subdivision 
school district, the governing body of that 

shall transmit to the State Allocation Board, in 
determined by that board, a copy of the 

ne,;cri't 1ed in paragraph (1). 
State Allocation Board may not release the 

described in subdivision (a) to an awarding body 
a school district until the State Allocation Board 

the written finding described in paragraph 

the State Allocation Board conducts a 
audit with respect to an award of 
de!scrib,,d in subdivision (a) to an awarding 

a school district, the State Allocation Board 
in the manner determined by that board, 

district has complied with the require-
this subdivision. 

awarding body described in subdivision (a) is 
college district, the Chancellor of the 

State University, or the office of the Presi
University of California or any campus of 

:Uv•ersi't :v of California, that awarding body shall 
manner determined by the Director of 

·~"-'"""'M" of industrial Relations, a copy of the 

finding described in paragraph (1) to the director of 
that department, or the director of any successor 
agency that is responsible for the oversight of employee 
wage and employee work hours laws. 

(e) Notwithstanding Section 17070.63 of the Educa
tion Code, for purposes of th.is act, the State Allocation 
Board shall increase as soon as feasible, but no later 
than July 1, 2003, the per pupil grant amounts as 
described in Sections 17072.10 and 17074.10 of the 
Education Code ~o accommodate the state's share of the 
increased costs of a new construction or modernization 
project due to the initiation and enforcement of the 
labor compliance program. 

Added Stats 2002 ch 868 i 2 (A£ 1506). 

§ 1771.8. Labor compliance program for 
certain public works projects 

(a) The body awarding any contract for a public 
works project financed in any part with funds made 
available by the Water Security, Clean Drinking Wa
ter, Coastal and Beach Protection Act of2002 (Division 
26.5 (commencing with Section 79500) of the Water 
Code) shall adopt and enforce, or contract with a third 
party to adopt and enforce, a labor compliance program 
pursuant to subdivision (b) of Section 1771.5 for appli
cation to that public works project. 

(b) This section shall become operative only if the 
Water Security, Clean Drinking Water, Coastal and 
Beach Protection Act of 2002 <Division 26.5 (commenc
ing with Section 79500) of the Water Code) is approved 
by the voters at the November 5, 2002, statewide 
general election. 

Added StntB 2002 ch 892 § 2 ISB 278). 

§ 1772. Workers deemed employed upon public 
work · 

Workers employed by contractors or subcontractors 
in the execution of any contract for public work are 
deemed to be employed upon public work. 

Enncted 1937. Amended Stot.s 1992 ch 1342 i 7 (SB 222). 

§ 1773. Ascertainment of prevailing rate; Data 
considered 

The body awarding any contract for public work, or 
otherwise undertaking any public work, shall obtain 
the general prevailing rate of per diem wages and the 
general prevailing rate for holiday and overtime work 
in the locality in which the public work is to be 
performed for each craft, classification, or type of 
worker needed to execute the contract from the Direc
tor of Industrial Relations The holidays upon which 
those rates shall be paid need not be specified by the 
awarding body, but shall be all holidays recognized in 
theapplicable collective bargaining agreement. If the 
prevailing rate is not based on. a collectively bargained 
rate, the holidays upon which the prevailing rate shall 
be paid shall be as provided in Section 6700 of the 
Government Code. 

ln determining the rates, the Director of industrial 
Relations shall ascertain and consider the applicable 
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wage rates established by collective bargaining agree· 
ments and the ratesthat may have been predetermined 
for federal public works, within the locality and in the 
nearest labor market area. Where the rates do not 
constitute the rates actually prevailing in the locality, 
the director shall obtain and consider further data from 
the labor organizations and employers or employer 
associations concerned, including the recognized collec
tive bargaining representatives for the particular craft, 
classification, or type of work involved. The rate fixed 
for each craft, classification, or type of work shall be not 
Jess than the prevailing rate paid in the craft, classifi
cation, or type of work. 

If the director determines that the rate of prevailing 
wage for any craft, classification, or type ofworker is 
the rate established by a collective bargaining agree
ment, the director may adopt that rate by reference as 
orovided for inthe collective bargaining agreement and 
that determination shall be effective for the life of the 
agreement or until the director determines that an
other rate should be adopted. 

Enncwd 1937. Amended SLats 1953 ch 1706! 4: StaL5 1968 ch 699 § 1, 
operative July 1, 19G9; St.ats 1971 ch 785 § 1; Stats 1976 ch 281 § 3. 
Amended SLnlB 1999 ch 30 § 1 (SB 16). 

§ 1773.1. Payments included in "per diem 
wages" 

(a) Per diem wages shall be deemed to include 
employer payments for health and welfare, pension, 
vacatiqn, travel, subsistence, and apprenticeship or 
other training programs-authorized by Section 3093, so 
long as the cost of training is reasonably related to the 
amount of the contributions, and similar purposes, 
when the term "per diem wages" is used in this chapter 
or in any other statute applicable to public works. 

(b) Employer payments include all of the following: 
( ll The rate of contribution irrevocably made by the 

employer to a trustee or third person pursuant to a 
plan, fund, or program. 

(2) The rate of actual costs to the employer reason· 
ably anticipated in providing benefits to workers pur
suant to an enforceable commitment to carry out a 
financially responsible plan or program communicated 
in writing to the workers affected. 

13) Payments to the California Apprenticeship Coun· 
cil pursuant to Section 1777.5. 

(c) Employer payments are a credit· against the 
obligation to pay the general prevailing rate of per diem 
wages. However, no credit shall be granted for benefits 
required to be provided by other state or federal law. 
Credits for employer payments also shall not reduce 
the obligation to pay the hourly straight time or over
time wages found to be prevailing. 

(d) The credit for employer payments shall be com
puted on an annualized basis where the employer seeks 
credit for employer payments that are higher for public 
works projects than for private construction performed 
by the same employer, except where one or more of the 
following occur: 

(1) The employer has an enforceable obligation to 
make the higher rate of payments on future private 
construction perfonned by the employer. 

(2) The higher rate of payments is r,.r,; •. _. 
project labor agreement. 

(3) The payments are made to the Califonlia 
ticeship Council pursuant to Section 1777.5. 

(4) The director determines that annualization ·, 
not serve the purposes of this chapter. 

(e) For the purpose of determining those ' 
wages for contracts, the representative of 
classification, or type of worker needed to 
contracts shall file with the Department of In 
Relations fully executed copies of the coJJtP''"'·~ 
gaining agreements for the particular 
tion, or type of work involved. The collective 
agreements shall be filed after their 
thereafter may be taken into consideration 
Section 1773 whenever filed 30 days prior to 
bids. If the collective bargaining agreement 
heen formalized, a typescript of the fmal draft 
filed temporarily, accompanied by a statement 
penalty of perjury as to its effective date. 

Where a copy of the collective bargaining a 
has previously been filed, fully executed 
modifications and e,.,:tensions of the 
affect per diem wages or holidays shall filed. • 

'rhe failure to comply with filing requirements 
subdivision shall not be grounds for setting 
prevailing wage determination if the information 
into consideration is correct. 
Added Stnts 1959 ch 2173 S l. Amended SLuts 1969 ch 1502 § 
1976 ch 281 § 4; Stats 1999 ch 30 § 2 (SB 16): Stats 2000 ch 
(AB 1646), operntive July 1, 2001. 

Nott--stlrts 2000 ch 954 provides: 
SECTION 1. The Legislature declares that its intent in 
act is t.o provide contrnctors and subcontractors with 11 

iatrative hearing in the event that the con~ract.or or suioco1oLro 
alleged hy the Labor Commissioner or nn awarding 
violnt.cd Labor Code provisions governing ihe ' 
and subcontre.ctors on public works projects, t.o 
exclusive method for re'>>i.ew of the decision after t.he 
hearing is by petition for writ of mandate under Section 
Code of Civi.l Procedure. li is not the intent of th.is net to 
remedies otherwise authorized ·by law to remedy violations 
chapter. 

SEC. 21. This o~:t ehnll become operative on Ju\y 1, 2001. 

§ 1773.2. Specification of prevailing wage 
in call for bids 

The body awarding any contract for public 
otherwise undertaking any public work, shall 
the call for bids for the contract, and in 
specifications and in the contract itself, what 
·era! rate of per diem wages is for each craft, 
tion, or type of worker needed to execute the 

In lieu of specifying the rate of wages in the 
bids, and in the bid specifications and in the 
itself, the awarding body may, in the call for 
specifications, and contract, include a statem 
copies of the prevailing rate of per diem wages 
file at its principal office, which shall be made 
to any interested party on request. The ""'M·rii11E 
shall also cause a copy of the determination 
director of the prevailing rate of per diem wages 
posted at each job site. 
Added StnLS 1971 ch 785 § 2. Amended Stats 1974 ch 376 § 
1977 ch 423 § 1. Amended Stats 1992 ch 1342 § 8 rSB 2221. 
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[773:3. Notifications of award of public 
•rks contract and of discrepancy in 
prentices-journeymen ratio 

>.n awarding agency whose public works contract 
ls within the jurisdiction of Section 1777.5 shall, 
thin five days of the award, send a copy of the award 
the Division of Apprenticeship Standards. When 

ecifically requested by a local joint apprenticeship 
mmittee, the division shall notify the local joint 
orenticeship committee regarding all such awards 
.plicable to the joint apprenticeship committee mak
g the request. Within five days of a finding of any 
,crepancy regarding the ratio of apprentices to jour
\ymen, pursuant to the certificated fixed number of 
lprentices to journeymen, the awarding agency shall 
ltify the Division of Apprenticeship Standards. 

lded Stats 1972 ch 1399 § 2 as§ 3098. Amended Stats 1974 ch 1095 
1. Renumbered St.ats 1978 ch 1249 ~ 6. 

~rmer Sections: 

Drrnl!r § 1773.3, mlaLing to rcqllirem~nts for fHing general prevailing 
l
1

te!l of per di~m woges by awnrding bodies, was added by Stnts 1959 
,·1787 § 1 nnd rcpenled by Su>ts 1976 ch 281 § 5. 
i!.i 

1',''1773.4. Procedure for·review of rates 
:lt: 

f..Any prospective bidder or his representative, any 
tepresentative of any craft, classification or type of 
workman involved, or the awarding body may, within 
20. days after commen·cement of advertising of the call 
io:.bids by the awarding body, file with the Direetor of 
:ndustrial Relations a verified petition to review the 
·:i'etermination of any such rate or rates upon the 
jiciund that they have not been determined in accor
~imce with the provision of Section 1773 of this code. 
J~tbin two days thereafter, a copy of such petition 
'.~all be filed with the awarding body. The petition shall 
ost forth the facts upon which it is based. The Director 
' Relations or his authorized representative 

notice to the petitioner, the awarding body 
other persons as he deems proper, including 

·~~,r~::irc~~~~~co\lective bargaining representatives for 
•J crafts, classifications or types of work 

, institute an investigation or hold a hearing. 
20 days after the filing of such petition, or 

such longer period as agreed upon by the dirac
awarding body, and all the interested parties, 
make a determination and transmit the same 

to the awarding body and to the interested 

determination shall be final and shall be the 
:•uw1ae~1on of the awarding body. Upon receipt by it 

of the filing of such petition the body 
contract or authorizing the public work 

the closing date for the submission of bids 
starting of work until five days after the deter

of the general prevailing rates of per diem 
pursuant to this section. 

the filing of any such petition, notice thereof 
set forth in the next and all subsequent 

uonh~''" by the awarding body of the call for bids. 
notice need be given to bidders by the award-

ing body by publication or otherwise. The determina
tion of the director shell be included in the contract. 

Added St.ats 1953 ch 1706 § 4.5. Amended StnLs 1966 ch 699 § 2, 
operative. July 1, 1969; Star.s 1969 c:h 301 § l. 

§ 1773.5. Rules and regulations 

The Director of Industrial Relations may establish 
rules and regulations for the purpose of carrying out 
this chapter, including, but not limited to, the respon
sibilities and duties of awarding bodies under this 
chapter. 

Added St.au; 1953 ch 1706 § 6. Amended Stats 1989 ch 1224 § 5. 

s 1773.6. Change in prevailing per diem wage 
rate 

If during any quarterly period the Director of Indus
trial Relations shall determine that there has been a 
change in any prevailing rate of per diem WRges in any 
locality he shall make such change available to the 
awarding body and his determination shall be final. 
Such determination by the Director oflndustrial Rela
tions shall not be effective as to any contract for which 
the notice to bidders has been published. 

Added Stnta 1953 ch 1706 § 6. Amended Stats 1967 ch 1932 § 486; 
Stats 1963 ch 1786 § 68, opcrotivc October 1, 1963; St11tB 1976 ch 281 
! 6. 

§ 1773.7. Charges for interagency services 

The provisions of Section 11250 of the Govemment 
Code shall not be applicable to Sections 1773, 1773.4, 
and 1773.6. 

Added Stats 1976 ch 281 § 8. 

Former Sections: 

Former § 1773.7, relating to exemption of cert;e.in departments from 
provisions of Sections 1773.4 nnrll773.5, wns added St.nts.l963 ch 1706 
§ 7, amended SUlta 1957 ch 1932 § 487, SUlts 1963 ch 1786 § 69, and 
repealed Stats 1976 ch 281 § 7. 

§ 1773.8. [Section repealed 1999.] 

Added Stn ts 1968 ch 880 § 1. Repealed Stots 1999 ch 30 § 3 (SB 1S). 
The repealed section re~aLCd to spccificnt.icm requiring payment of 
travel and subsistence pnyrr.~ent, and filing collective bnrgnining ngree· 
mentR to establish payrnenL. 

§ 1773.9. Determination of general prevailing 
rate of per diem wages 

(a) The Director of Industrial Relations shall use the 
methodology set forth in subdivision (b) to determine 
the general prevailing rate of per diem wages in the 
locality in which the public work is to be performed. 

(b) The general prevailing rate of per diem wages 
includes all of the following: 

(1) The basic hourly wage rate being paid to a 
majority of workers engaged in. the particular craft, 
classification, or type of work within the locality and in 
the nearest labor market area, if a majority of the 
workers is paid at a single rate. lf no single rate is being 
paid to a majority of the workers, then the single rate 
being paid to the greatest number of workers, or modal 
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rate, is prevailing. If a modal rate cannot be deter
mined, then the director shall establish an alternative 
rate, consistent with the methodology for determining 
the modal rate, l;ly considering the appropriate collec
tive bargaining agreements, federal rates, rates in the 
nearest labor market area, or other data such as wage 
survey data. 

(2) Other employer payments included in per diem 
wages pursuant to Section 1773.1 and as included as 
part of the total hourly wage rate from which the basic 
hourly wage rate was derived. In the event the total 
hourly wage rate does not include any employer pay
ments, the director shall establish a prevailing em
ployer payment rate by the same procedure set forth in 
paragraph (1). 

(3) The rate for holiday and overtime work shall be 
those rates specified in the collective bargaining agree
ment when the basic hourly rate is based on a collective 
bargaining agreement rate. In the event the basic 
hourly rate is not based on a collective bargaining 
agreement, the rate for holidays and overtime work, if 
any, included with the prevailing basic hourly rate of 
pay shall be prevailing. 

(c) If the director determines that the general pre
vailing rate of per diem wages is the rate established by 
a collective bargaining agreement, and that the collec
tive bargaining agreement contains definite and prede
termined changes during its term that will affect the 
rate adopted, the director shall incorporate those 
changes into the determination. Predetermined 
changes that are rescinded prior to their effective date 
shall not be enforced. 

Added Stats 1999 ch 30 § 4 (SB 161. 

Note--Stats 1999 ch 30 provides: 

SEC. 5. The Legislature declares that the intent of Section 1773.9 oft he 
Labor Code, as added by Section 4 of this act, is to give effect to 
Assembly Concurrent Resolution No. 17 of the 1997-98 Regular 
Session of the Legislnt.ure (Res. Ch. 34, Slats. 1997) by codifYing the 
methociology for calculating the general prevailing raLc of per diem 
wages. In Assembly Concurrent Resolution No. 17, the Legislature 
declared that. it. "has relied on the long-established definitions of 
general prevailing rate of per diem woges in amending and extending 
the prevailing wage law contained in the California Labor Code on 
numerous occasions, and that it would be contran• lo the intent of the 
Legislature for those definitions to be changed by administrative 
action, because the definitions have become incorporated by implica
tion into these statutory provision." 

§ 1774. Payment of not less than specified 
prevailing rates to worlunen 

The contractor to whom the contract is awarded, and. 
any subcontractor under him, shall pay not less than 
the specified prevailing rates of wages to all workmen 
employed in the execution of the contract. 

Enacted 1937. 

§ 1775. Forfeiture for paying less than 
prevailing rate; Rights of workers 

(a) The contractor and any subcontractor under him 
or her shall, as a penalty to the state or political 
subdivision on whose behalf the contract is made or 
awarded, forfeit not more than fifty dollars ($50) for 
each calendar day, or portion thereof, for each worker 

paid less than the prevailing wage rates as 
by the director for the work or craft in 
is employed for any public work done 
tract by him or her or, except as provided 
(b), by any subcontractor under him or her. 
of this penalty shall be determined by 
Commissioner based on consideration of 
following: 

(1) Whether the failure of the contractor or·· 
tractor to pay the correct rate of per diem 
good faith mistake and, if so, the error was 
and voluntarily corrected upon being 
attention of the contractor or subcnn1:r:qrinr 

(2) \'lhether the contractor or 
prior record of failing to meet 
obligations. 

The determination of the Labor t..;c>mmlssioaer:\ 
the amount of the penalty shall be reviewable 
abuse of discretion. The difference between the 
ing wage rates and the amount paid to each 
each calendar day or portion thereof for 
worker was paid less than the prevailing 
shall be paid to each worker by the 
subcontractor, and the body awarding 
shall cause to be inserted in the contract a 
that this section will be complied with. 

(b) If a worker employed by a su'bccmt:ractor·;m 
public works project is not paid the general nr.ev"'illl 
per diem wages by the subcontractor, the 
tractor of the project is not liable for 
under subdivision (a) unless the prime cn·nt.r·Arfnr.'l>'l 
lmowledge of that failure of the subcontractor 
the specified prevailing rate of wages to those 
or unle~s the prime contractor fails to comply with 
the following requirements: 

(1) The contract executed between the rnnb·Arrnrlo\ 
the subcontractor for the performance of work 
public works project shall include a copy of the 
sions of Sections 1771, 1775, 1776, 1777.5, 1813, 
1815. lb 

(2) The contractor shall monitor the payment of,V 
specified general prevailing rate of per diem wages•; 
the subcontractor to the employees, by periodic revii 
of t:ne certified payroll records of the subcontractor: 

(3) Upon becoming aware of the failure of the Sll 

contractor to pay his or her workers the specifi 
prevailing rate of wages, the contractor shall diligen: 
take corrective action to halt or rectify the failu. 
including, but not limited to, retaining s~fficient fun 
due the subcontractor for work performed on the pub 
works project. 

(4) Prior to making final payment to the subcontr: 
tor for work performed on the public works project, t 
contractor shall obtain an affidavit signed under P1 

alty of perjury from the subcontractor that the subc: 
tractor has paid the specified general prevailing rate 
per diem wages to his or her employees on the put 
works project and any amounts due pursuant to S· 
tion 1813. 

(c) The Division of Labor Standards Enforcem: 
shall notify the. contractor on a public works proj· 
within 15 days of the receipt by the Division of Lal 
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andards Enforcement of a complaint of the failure of 
subcontractor on that public works project to pay 
orkers the general prevailing rate of per diem wages. 

,,ded Stats 1997 ch 757 § 2 (SB 1328). operative until July 1. 2001. 
mended Stal:s 2000 ch 954 § 20 (AB 16461. operative July 1, 2001. 

• 11te--Stnts 1997 ch 757 provides: 

;;c. 7. All contracts that. are governed by Section 1775, 1776, and 1813 
' the Labor Code shall comply with the provisions of Chapter 1 
rorrunencing with Section 1720 of Part of Division 2 ofthe Labor Code 

nre nppiicnb1e to contracts faT public works projects. 

Payroll record of wages paid; 
anspecuo1n;· Forms; Effect of noncompliance; 

·ida) Each contractor and subcontractor shall keep 
·acc:urate payroll records, showing the name, address, 
social security number, work classification, straight 
rime and overtime hours worked each day and week, 
oil.lld the actual per diem wages paid to each journey
.man, apprentice, worker, or other employee employed 

or her in connection with the public work. Each 
record shall contain or be verified by a written 

'l!~t:uu·atJ,on that it is made under penalty of perjury, 
of the following: · 

information contained in the payroll record is 
correct. 

employer bas complied with the require
of Sections 1771, 1811, and 1815 for any work 

·ii!ertfolmted by his or her employees on the public works 

The payroll records enumerated under subdivi
(a) shall be certified and shall be available for 

>pe,ctio>n at all reasonable hours at the principal office 
contractor on the following basis: 

A certified copy of an employee's payroll record 
be made available for inspection or furnished to 

~~:~ffiF1l0~1eeor his or her authorized representative on 

·~,,w,~u copy of all payroll records enumerated 
tOdJVlo'"'" (a) shall be made available for inspection 
lrn.LSbted upon request to a representative of the 

the contract, the Division of Labor 
Enfor·ce:ment, and the Division of Appren

of the Department of Industrial 

ceJ:tlttea copy of all payroll records enumerated 
L001Vloio.n (a) shall be made available upon request 

public for inspection or for copies thereof. How-
·a request by the public shall be made through 

the body awarding the contract, the Division of 
''"''-co.UJ.,l-' Standards, or the Division of Labor 

Enforcement. If the requested payroll 
have not been provided pursuant to paragraph 
requesting party shall, prior to being provided 

reimburse the costs of preparation by the 
subcontractors, and the entity through 

request was made. The public shall not be 
to the records at the principal office of the 

certified payroll records shall be on forms 

provided by the Division of Labor Standards Enforce
ment or shall contain the same infonnation as the 
forms provided by the division. 

(d) A contractor or subcontractor shall file a certified 
copy of the records enumerated in subdivision (a) with 
the entity that requested the records within 10 days 
after receipt of a written request. 

(e) Any copy of records made available for inspection 
as copies and furnished upon request to the public or 
any public agency by the awarding body, the Division of 
AJ?prenticeship Standards, or the Division of Labor 
Standards Enforcement shall be marked or obliterated 
to prevent disclosure of an individual's name, address, 
and social security number. The name and address of 
the contractor awarded the contract or the subcontrac
tor performing the contract shall not be marked or 
obliterated. Any copy of records made available for 
inspection by, or furnished to, a joint labor-manage
ment committee established pursuant to the federal 
Labor Management Cooperation Act of 1978 (Section 
175a of Title 29 of the United States Code) shall be 
marked or obliterated only to prevent disclosure of an 
individual's name and social security number. A joint 
labor management committee may maintain an action 
in a court of competent jurisdiction against an em
ployer who fails to comply with Section 1774. The court 
may award restitution to an employee for unpaid wages 
and may award the joint labor management committee 
reasonable attorney's fee and costs incurred in main
taining the action. An action under this subdivision 
may not be based on the employer's misclassification of 
the craft of a worker on its certified payroll records. 
Nothing in this subdivision limits any other available 
remedies for a violation of this chapter. 

(f) The contractor shall infonn the body awarding the 
contract of the location of the records enumerated 
under subdivision (a), including the street address, city 
and county, and shall, within five working days, pro
vide a notice of a change of location and address. 

(g) The contractor or subcontractor shall have 10 
days in which to comply subsequent to receipt of a 
written notice requesting the records enumerated in 
subdivision (a). ln the event that the contractor or 
subcontractor fails to comply within the 10-day period, 
he or she shall, as a penalty to the state or political 
subdivision on whose behalf the contract is made or 
awarded, forfeit twenty-five dollars ($25) for each cal
endar day, or portion thereof, for each worker, until 
strict compliance is effectuated. Upon the request of the 
Division of Apprenticeship Standards or the Division of 
Labor Standards Enforcement, these penalties shall be 
withheld from progress payments then due. A contrac
tor is not subject to a penalty assessment pursuant to 
this section due to the failure of a subcontractor to 
comply with this section. 

(h) The body awarding the contract shall cause to be 
inserted in the contract stipulations to effectuate this 
section. -

(i) The director shall adopt rules consistent with the 
California Public Records Act, (Chapter 3.5 (commenc
ing with Section 6250), Division 7, Title 1, Government 
Code) and the Information Practices Act of 1977, (Title 
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1.8 (commencing with Section 1798), Part 4, Division 3, 
Civil Code) governing the release of these records, 
including the establishment of reasonable fees to be 
charged for reproducin-g copies of records required by 
this section. 

Added Stnts 1997 ch 757 § 4 ISB 1328), operative until January 1, 
2003. Amended Stats 2001 ch 804 § 2 ISB 588), repealed January 1, 
2003; Stats 2002 ch 28 § 1IAB 1448) lch 28 prevails), Stnts 2002 ch 664 
§ 1611AB 3034), repealed January 1, 2003. 

Former Sections: 

Former § 1776, similar to Lhe present section, was enacted 1937, 
amended Stnts 1949 [:h 127 § 7, Stats 1976 ch 599 § 1, and repealed 
Stats 1978 ch 1249 § 3. 

§ 1777. Violation of article or noncompliance 
with section setting requirements for payroll · 
records as misdemeanor 

Any officer, agent, or representative of the State or of 
any political subdivision who wilfully violates any 
provision of this article, and any contractor, or subcon
tractor, or agent or representative thereof, doing public 
work who neglects to comply with any provision of 
section 1776 is guilty of a misdemeanor. 

Enacted 1937. 

§ 1777.1. Penalties for willful violations of 
chapter; Notice; Hearing 

(a) Whenever a contractor or subcontractor perform
ing a public workB project pursuant to this chapter is 
found by the Labor Commissioner to be in violation of 
this chapter with intent to defraud, except Section 
1777.5, the contractor or subcontractor or a firm, cor
poration, partnership, or association in which the con
tractor or subcontractor has any interest is ineligible 
for a period of not less than one year or more than three 
years to do either of the following: 

(1) Bid on or be awarded a contract for a public works 
project. 

(2) Perfonn work as a subcontractor on a public 
works project.. 

(b) Whenever a contractor or subcontractor perform
ing a public works project pursuant to this chapter is 
found by the Labor Commissioner to be in willful 
violation of this chapter, except Section 1777.5, the 
contractor or subcontractor or a firm, corporation, part
nership, or association in which the contractor or 
subcontractor has any interest is ineligible for a period 
up to three years for each second and subsequent 
violation occurring within three years of a separate and 
previous willful violation of this chapter to do either of 
the following: 

(1) Bid on or be awarded a contract for a public workB 
project. 

(2) Perform work as a subcontractor on a public 
works project. 

(c) A willful violation occurs when the contractor or 
subcontractor knew or reasonably should have known 
of his or her obligations under the public works law and 
deliberately fails or refuses to comply with its 
provisions. 

(d) Not less than semiannually, the Labor Commis-

sioner shall publish and distribute to 
list of contractors who are ineligible to bid 
awarded a public works contract, or to perform 
a subcontractor on a public works project 
tbis chapter. The list shall contain the 
contractor, the Contractor's State License 
cense number of the contractor, and the effective 
of debarment of the contractor. The cuiumcJSEiiOJler 
also place advertisements in constTUction m•ou•h-. 
lications targeted to the contractors and 
tors, chosen by the commissioner, that state 
tive period of the debarment and the 
debarment. The advertisements shall appear 
for each debarment of a contractor in each 
chosen by the commissioner. The de 
or subcontractor shall be liable to the wJmJ:ussJo•ne1 

the reasonable cost of the advertisements, not to 
five thousand dollars ($5 ,000). The amount paid 
commissioner for the advertisements shall be 
against the contractor's or subcontractor's obli 
pay civil fines or penalties for the same willful 
of this chapter. 

(e) For purposes of this section, "contractor or· 
contractor" means a firm, corporation, partn 
association and its responsible managing 
well as any supen>isors, managers, and officers 
by the Labor Commissioner to be personally and 
stantially responsible for the willful violation of 
chapter. 

([) For the purposes of this section, the term · 
interest" means an interest in the entity 
performing work on the public works project, 
as an owner, partner, officer, manager, 
agent, consultant, or representative. "Any 
includes, but is not limited to, all instances 
debarred contractor or subcontractor receives 
ments, whether cash or any other form of 
tion, from any entity bidding or performing 
public works project, or enters into any r.n1r1h·ori:R 

agreements with the entity bidding or perfonning 
on the public workB project for services performed 
be performed for contracts that have been or will 
assigned or sublet, or for vehicles, tools, equipment,, 
supplies that have been or will be sold, rented, or 
during the period from the initiation of the u">Jt!.llU< 

proceedings until the end of the term of the deb 
period. "Any interest" does not include shares held 
publicly traded corporation if the shares were 
received as compensation after the initiation of d 
ment from an entity bidding or performing work 
public works project. 

(g) For the purposes of this section, the term 
is defined as a company, limited liability 
association, partnersbip, sole proprietorshi 
liability partnership, corporation, business 
organization. 

(h) The Labor Commissioner shall adopt rules 
regulations for the administration and 
this section. 

Added Stats 1989 ch 1224 § 10. Amended Stnts 1998 ch 443 § 
1569); Stats 2000 ch 970 § 1 lAB 25131. 
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;:§ 1777.5. Employment of apprentices on public 
:,works 

:.il'(a) Nothing in this chapter shall prevent the employ· 
· of properly registered apprentices upon public 

Every apprentice employed upon public works 
be paid the prevailing rate of per diem wages for 

·ca1Jor·entl·ces in the trade to which he or she is registered 
shall be employed only at the work of the craft or 

"'""'"''·-- to which he or she is registered. 
Only apprentices, as defined in Section 3077. who 

in training under apprenticeship standards. that 
been by the Chief of the Division of 

.-1\:ppJcer:I1Jc:esm'p Standards and who are parties to writ
apprentice agreements under Chapter 4 (commenc

IIlg with Section 3070) of Division 3 are eligible to be 
·employed at the apprentice wage rate on oublic works. 
ifne employment and training of each apprentice shall 
ile in accordance with either of the following: 
. ,:: The apprenticeship standards and apprentice 

under which he or she is training. 
and regulations of the California Ap

-ift,anticeshi:p Council. 
the contractor to whom the contract is 

by the state or any political subdivision, in 
rto:rrn:mg any of the work under the contract, employs 

in any apprenticeable craft or trade, the con
shall employ apprentices in at least the ratio set 

in this section and may apply to any apprentice
program in the craft or trade that can provide 

"c''"". ;es to the site of the public work for a certifi-
anorclvin<>the contractor under the apprentices hlp 

for the employment and training of appren
tbe area or industry affected. However, the 
of the apprenticeship program to approve or 

certificate shall be subject to review by the 
rrir:List:rator of Apprenticeship. The apprenticeship 

or programs, upon approving the contractor, 
for the dispatch of apprentices to the 

. A contractor covered by an apprenticeshlp 
standards shall not be required to submit 

':'ucue>uu;tu application in order to include addi
orks contracts under that program. 

cou.'"·""o'e craft or trade," as used in this section, 
craft or trade determined as an apprenticeable 

in accordance with rules and regulations 
by the California Apprenticeship Council. 

in this section, "contractor" includes any sub
under a contractor who perfonns any public 
excluded by subdivision (a). 
to commencing work on a contract for public 

contractor shall submit contract award 
to an applicable apprenticeship program 

supply apprentices to the site of the public 
infonnation submitted shall include an esti-

journeyman hours to be performed under the 
the number of apprentices proposed to be 
, and the approximate dates the apprentices 
employed. A copy of this information shall 

:'Submitte'd to the awarding body if requested by 
body. Within 60 days after concluding 

the contract, each contractor and subcontrac-

tor shall submit to the awarding body, if requested, and 
to the apprenticeship program a verified statement of 
the journeyman and apprentice hours perfonned on the 
contract. The information under this subdivision shall 
be public. The apprenticeship programs shall retain 
this information for 12 months. 

(D The apprenticeship program that can supply ap
prentices to the area of the site of the public work shall 
ensure equal employment and affirmative action in 
apprenticeship for women and minorities. 

(g) The ratio of work performed by apprentices to 
journeymen employed in a particular craft or trade on 
the public work may be no higher than the ratio 
stipulated in the apprenticeshlp standards under 
which the apprenticeship program operates where the 
contractor agrees to be bound by those standards, but, 
except as otherwise provided in this section, in no case 
shaD the ratio be less than one hour of apprentice work 
for every five hours of journeyman work . 

(h) This ratio of apprentice work to journeyman work 
shall apply during any day or portion of a day when any 
journeyman is employed at the jobsite and shall be 
computed on the basis of the hours worked during the 
day by jourpeyrnen so employed. Any work performed 
by a journeyman in excess of eight hours per day or 40 
hours per week shall not be used to calculate the ratio. 
The contractor shall employ apprentices for the num
ber of hams computed as above before the end of the 
contract or, in the case of a subcontractor, before the 
end of the subcontract. However, the contractor shall 
endeavor, to the greatest extent possible, to employ 
apprentices during the same time period that the 
journeymen in the same craft or trade are employed at 
the jobsite. Where an hourly apprenticeshlp ratio is not 
feasible for a particular craft or trade, the Chlef of the 
Division of Apprenticeship Standards, upon application 
of an apprenticeshlp program, may order a minimum 
ratio of not less than one apprentice for each five 
journeymen in a craft or trade classification . 

(i) A contractor covered by this section that has 
agreed to be covered by an apprenticeship program's 
standards upon the issuance of the approval certificate, 
or that has been previously approved for an apprentice
ship program in the craft or trade, shall employ the 
number of apprentices or the ratio of apprentices to 
journeymen stipulated in the applicable apprenticeshlp 
standards, but in no event less than the 1-to-5 ratio 
required by subdivision (g). 

G) Upon proper showing by a contractor that he or 
she employs apprentices in a particular craft or trade in 
the state on all of his or her contracts on an annual 
average of not less than one hour of apprentice work for 
everv five hours oflabor performed by journeymen, the 
Chief of the Division of Apprenticeship Standards may 
grant a certificate exempting the contractor from the 
1-to-5 hourly ratio, as set forth in thls section for that 
craft or trade. _ 

(k) An apprenticeship program has the discretion to 
grant to a participating contractor or contractor asso· 
ciation a certificate, which shall be subject to the 
approval of the Administrator of Apprenticeshlp, ex
empting the contractor from the 1-to-5 ratto set forth m 
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this section when it finds that any one of the following 
conditions is met: 

(1) Unemployment for the previous three-month pe
riod in the area exceeds an average of 15 percent. 

(2) The number of apprentices in training in the area 
exceeds a ratio of 1 to 5. 

(3) There is a showing that the apprenticeable craft 
or trade is replacing at least one-thirtieth of its jour· 
neyrnen annually through apprenticeshlp training, ei· 
ther on a statewide basis or on a local basis. 

(4) Assignment of an apprentice to any work per· 
formed under a public works contract would create a 
condition that would jeopardize hls or her life or the 
life, safety, or property of fellow employees or the public 
at large, or the specific task to whlch the apprentice is 
to be assigned is of a nature that training cannot be 
provided by a journeyman. 

(l) When an exemption is granted pursuant w subdi· 
vision (k) to an organization that represents contrac
tors in a specific trade from the 1-to-5 ratio on a local or 
statewide basis, the member contractors will not be 
required to submit individual applications for approval 
to local joint apprenticeshlp committees, if they are 
already covered by the local apprenticeshlp standards. 

(m)(l) A contractor to whom a contract is awarded, 
who, in performing any of the work under the contract, 
employs journeymen or apprentices in any 
apprenticeable craft or trade shall contribute to the 
California Apprenticeship Council the same amount 
that the director determines is the prevailing amount 
of apprenticeshlp training contributions in the area of 
the public works site. A contractor may take as a credit 
for payments to the council any amotmts paid by the 
contractor to an approved apprenticeship program that 
can supply apprentices to the site of the public works 
project. The contractor may add the amount of the 
contributions in computing his or her bid for the 
contract. 

(2) At the conclusion of the 2003-04 fiscal vear and 
each fiscal year thereafter, the California Ap-prentice
ship Council shall distribute training contributions 
received by the council under this subdivision, less the 
expenses of the Division of Apprenticeship Standards 
for administering this subdivision, by making grants to 
approved apprenticeship programs for the purpose of 
training apprentices. The funds shall be distributed as 
follows: 

(A) If there is an approved multiemployer apprentice
ship program serving the same craft or trade and 
geographlc area for which the training contributions 
were made to the council, a grant w that program shall 
be made. 

(B) If there are two or more approved multiemployer 
apprenticeshlp programs serving the same craft or 
trade and geographlc area for which the training con
tributions were made to the council, the grant shall be 
divided among those programs based on the number of 
apprentices registered in each program. 

(C) All training contributions not distributed under 
subparagraphs (A) and (B) shall be used w defray the 
future expenses of the Di\'ision of Apprcnticeshlp 
Standards. 

(3) All training contributions received purSillaril 
thls subdivision shall be deposited in the 
shlp Training Contnbution Fund, which 
created in the State Treasury. NoL'NH.n•wcn<ltnJr 
tion 13340 of the Governmenl Code, all 
Apprenticeship Training Contribution Fund 
continuously appropriated for the purpose of 
out thls subdivision and to pay the expenses 
Division of Apprenticeship Standards. 

(n} The body awarding the contract shall cause 
inserted in the contract stipulations to cucL"-'''L" 

section. The stipulations shall fix the rersp<mEnDJht>'' 
compliance with this section for all 
occupations with the prime contractor. 

(o) This section does not apply to contracts of 
contractors or to contracts of specialty coJtH!ca,:tor• 
bidding for work through a general or prime ~m•r.roet, 
when the contract> of general contractors 
specialty contractors involve less than thlrty 
dollars ($30,000). 

(p) All decisions of an apprenticeship program 
thls section are subject to Section 3081. 

Added Stnla J 937 ch 872. Amended Slats 1939 ch 971 § 1; Stot.s 
ch 699 § 1; Stnls 19GB ch 1411 § 1; Slats 1969 ch 1260 § 1, 
August 31, 1969; Scats 1972 ch 1087 § 1, ch 1399 § 1; Stnts 
965 § 1; Stats 1976 ch 1179 § 2, effec.tive September 221 1976; 
1989 ch 1224 § 11. Amended Stnts 1997 ch 17 § 91 (SB 947); 
1999 ch 903 § 2 lAB 921); Stnts 2000 ch 135 § 124 (AB 2539) (ch 
prevails), ch 875 § I lAB 2481). Amended Stnts 2002 ch 1124 § 43 
3000), effective September 30, 2002. 

Nou.....__st.ats 1999 ch 903 pro .. •idcs: 

SECTION 1. The Legisla~ure finds and declares that nn,nrenli<"~' 
progrnros are a vital part. of lhe e:ducationnl system in Caliiomi!o. 
the purpose nnd goal of this legislation to strengthen the rc~utnl.>on 
apprenticeship programs in Califomin, to ensure that 
ship programs approved unde.r Chapter 4 (commencing 
3070) of Division 3 of the Lahar Code meet the high 
necessary to prc.pa.re a.pprenLices for the workplaces of the 
to pmvenL Lhe exploii.ation of apprentices by !:!mployers or 
ship programs. It. is furthe:- the intent of the Legislature 
ticeship programs should mnke active efforts to rcr:n.rit qu 
women, and minorities and train t.hem in the skills needed for 
workplace. 

§ 1777.6. Prohibited discrimination in 
employment of apprentices 

It shall be unlawful for an employer or a labor 
to refuse to accept otherwise qualified employees 
registered apprentices on any public works, on 
ground of the race, religious creed, color, 
origin, ancestry, sex, or age, e){cept as provided 
Section 3077, of such employee. · 

Added Stats 1951 ch 1192 § 1. Amended St.ats 1965 cb 283! 8; 
1971 cb 280 ~ I; Stots 1976 ch 1179 i 2, effective Septembe: 22, 

§ 1777.7. Penalties for noncompliance with 
provisions involving employment of nT1>nT'<>rttli~e• 

(a)Cl) A contractor or subcontractor 
mined by the Chief of the Division of A]:>pr·entices1JiP,~~ 
Standards to have knowingly violated be<otlcm 
shall forfeiL as a civil penalty an amount not exooeerc1llli 
one hundred dollars ($100) for each full calendar 
noncompliance. The amount of thls penalty 
reduced by the Chief if the amount of the penalty 
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to the severity of the violation. A 
.J:O;~or·actor or subcontractor that lmowingly commits a 

or subsequent violation of Section 1777.5 within 
;/!r1ree-·ve;lr period, where the noncompliance results 

training not being provided as re
by this chapter, shall forfeit as a civil penalty 

.n~·'"u'" of not more than three hundred dollars ($300) 
+liii,;eEtCI1 full calendar day of noncompliance. Notwith
'b'filliilir.tg Section 1727, upon receipt of n determination 

penalty has been imposed by the Chief, the 
m.raruu1~ body shall withhold the amount of the civil 

contract progress payments then due or. to 
due. 

In lieu of the penalty provided for in this subdi-
the Chief may, for a first-time violation and with 

of an apprenticeship program de
subdivision (d), order the contractor or sub
w provide apprentice employment equiva-

the work hours that would have been provided 
'fl)i"tllJrtmt:i'< :es during the period of noncompliance. 

eveni. a contractor or subcontractOr is 
by the Chief to have knowingly committed 

violation of any provision of Section 1777.5, 
may also deny to the contractor or subcon-

and to its responsible officers, the right to bid 
awarded or perform work as a subcontractor on 

works contract for a period of up to one yellT 
first violation and for a period of up to three 

a second or subsequent violation. Each period 
;Qarm•ent shall run from the date the determination 

ce by the Chief becomes a final order of 
dntin:isttca of Apprenticeship. 

affected contractor, subcontractor, or re
officer may obtain a review of the determina

the Chief imposing the debarment or civil 
by transmitting a written request to the office 

t\dmtml;tratc>rwithin 30 days after service of the 
debarment or civil penalty. A copy of 
also be served on the Chief. If the 

does not receive a timely request for 
of the determination of debarment or civil 
made by the Chief, the order shall become the 

of the Administrator. 
20 days of the timely receipt of a request 
the Chief shall provide the contractor, 

•ntt·ac·tor, or responsible officer the opportunity to 
evidence the Chief may offer at the hearing. 
shall also promptly disclose any nonprivi

obtained aft:er the 20-day time limit at 
forth for exchange of evidence by the 

!;nis.tral:or 
90 days of the timely receipt of a request 
hearing shall be commenced before the 

or an impartial hearing officer desig
Administrator and possessing the qualifi-

an administrative law judge pursuant to 
(b) of Section 11502 of the Govemment 

nffccted contractor, subcontractor, or respon
shall have the burden of providing evidence 

·"~:!'uElilc:e with Section 1777.5. 
days of the conclusion of the hearing, 

shall issue a written decision nffirrn-

ing, modifying, or dismissing the determination of 
debarment or civil penalty. The decision shall contain a 
statement of the factual and legal basis for the decision 
and an order. This decision shall be served on all 
parties and the awarding body pursuant to Section 
1013 of the Code of Civil Procedure by first-class mail 
at the last !mown address of tho party that the pllTty 
has filed with the Administrator. Within 15 days of 
issuance of the decision, the Administrator may recon
sider or modify the decision to correct an error, except 
that. a clerical error may be· corrected at any time. 

(5) _t>,n affected contractor, subcontractor, or respon
sible officer who has timely requested review and 
obtained o decision under paragraph (4) may obtain 
review of the decision of the Administrator by filing a 
petition for a writ of mandaLe to the appropriate 
superior court pursuant to Section 1094.5 of the Code of 
Civil Procedure within 45 days after service of the final 
decision. If no timely petition for a writ of mandate is 
filed, the decision shall become the final order of the 
Administrator. The decision of the Administrator shall 
be affirmed unless the petitioner shows that the Ad
ministrator abused his or her discretion. If the peti
tioner claims that the findings are not supported by the 
ev.idence, abuse of discretion is established if the court 
determines that the findings are not supported by 
substantial evidence in light of the entire record. 

(6) The Chief may certif)• a copy of the final order of 
the Administrator and file it with the clerk of the 
superior court in any county in which the affected 
contractor or subcontractor has property or has or had 
a place of business. The clerk, immediately upon the 
filing, shall enter judgment for the state against the 
person assessed in the amount shown on the certified 
order. A judgment entered pursuant to this section 
shall be!lT the same rate of interest and shall have the 
same effect as other judgments and be given the same 
preference allowed by the law on other judgments 
rendered for claims for taxes. The clerk shall not charge 
for the service performed by him or her pursuant to this 
section. An awarding body that has withheld funds in 
response to a determination by the Chief imposing a 
penalty under this section shall, upon receipt of a 
certified copy of a final order of the Administrator, 
promptly transmil the withheld f1mds, up to the 
amount of the certified order, to the Administrator. 

(d) If a subcontractor is found to have '~alated 
Section 1777.5, the prime contractor of the project is 
not liable for any penalties under subdivision (a). 
unless the prime contractor had lmowledge of the 
subcontractor's failure to comply with the provisions of 
Section 1777.5 or unless the prime contractor fails to 
comply with any of the following requirements: 

(1) The contract executed between the contractor and 
the subcontractor or the performance of work on the 
public works project shall include a copy of the provi
sions of Sections 1771, 1775, 17-76, 1777.5, 1813, and 
1815. 

(2) The contractor shall continually monitor a sub
contractor's use of apprentices required to be employed 
on the public works project pursuant to subdivision (d) 
of Section 1777.5, including, but not limited to, periodic 
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review of the certified payroll of the subcontractor. 
(3) Upon becoming aware of a failure of the subcon

tractor to employ the reguired number of apprentices, 
the contractor shall take corrective action, including, 
but not limited to, retaining funds due the subcontrac
tor for work performed on the public works project until 
the failure is corrected. 

(4) Prior to making the final payment to the subcon
tractor for work performed on the public works project, 
the contractor shall obtain a declaration signed under 
penalty of perjury from the subcontractor that the 
subcontractor has employed the required number of 
apprentices on the public works project. 

(e) Any funds withheld by the awarding body pursu
ant to this section shall be deposited in the General 
Fund if the awarding body is a state entity, or in the 
equivalent fund of an awarding body if the awarding 
body is an entity other than the state. 

(f) The Chief shall consider, in setting the amount of 
a monetary penalty, in determining whether a violation 
is serious, and in determining whether and for how 
long a party should be debarred for violating this 
section, all of the following circumstances: 

(1) Whether the violation was intentional. 
(2) Whether the party has committed other violations 

of Section 1777.5. 
(3) Whether, upon notice of the violation, the party 

toolt steps to voluntarily remedy the violation. 
(4) Whether, and to what extent, the violation re

sulted in lost training opportunities for apprentices. 
(5) Whether, and to what extent, the violation other

wise harmed apprentices or apprenticeship programs. 
If a party seeks review of a decision by the Chief to 

impose a monetary penah:y or period of debarment, the 
Administrator shall decide de novo the appropriate 
penalty, by considering the same factors set forth 
above. 

(g) The interpretation of Section 1777.5 and this 
section shall be in acr.ordance with the regulations of 
the California Apprenticeship Council. The Adminis
trator may adopt regulations to establish guidelines for 
the imposition of monetary penalties and periods of 
debarment and may designate precedential decisions 
under Section 11425.60 of the Government Code. 

Added Stats 1989 ch 1224 i !3. Amended Stats 1999 ch 903 § 3 lAB 
9211; Stats 2000 ch !36 § 125 lAB 2539) (ch 875 provnils), ch 875 § 2 
lAB 24811. 

Former Sechoos: 

Former§ 1777.7, similar to the present acctian, was added Stnts 1976 
ch 638 § 2, amended Stet.s 1976 cb 1249 § 5, end repealed State 1989 
ch 1224 § 12. 

Note-Stnts 1999 ch 903 provides: 

SECTION 1. The Legislature finds nnd det::ia.rcu that. apprenticeshjp 
progrnrna arE! a \'ital part of the educational system in Cnlifornin. It is 
the purpose and gonl of this iegialntion Ul s~rcngth!:!n the regulation of 
apprenticeship programs in California, to ensure that. all apprentice
a hlp programs approved under ChnpLcr 4 (commencing with Section 
3070) of Division 3 of the Labor Code meet the high etnndnrds 
ner:cssary io prep nrc apprentices for the workplar:es of the fulure ond 
to ?revent lhe cxploiUJtion of apprentir:es by employers or appnmt.ice
s.hip p_rogrruns. It. is further the intent of the Legislature that. appren~ 
L1cesh1p programs should make nctivt:! efforts to recruit. qunlificd men, 
women, nnd minorities nnd train them in the aldlla needed for the 
workplace. 

§ 1777.B. (Section repealed 1991.] 

Added Slats !990 ch 45! § l lAB 116), clfcctive Jul)• 3! · 
Repealed Stnta 1991 ch 640 § 1 <AD G4). The. repealed aecti'lln' 
to regulntione regnrding a.eseeamcnt of fees. 

§ 177B. Taking or receiving portion of 
worlunan or working subcontractor as 

Every person, who individually or as a rp·~"''"-' 
tive of an awarding or pubiic body or officer, or 
contractor or subcontractor doing public work, or 
or officer thereof, who takes, receives or conspires 
another to talte or receive, for his own use or the 
any other person any portion of the wages of 
workman or working subcontractor, in connection · 
services rendered upon any public work is guilt}· 
felony. · 

Ene.c:t.ed 1937. 

~ 1779. Charging fee for registration, gi 
information, or placing or assisting in p1acm' 
person in public work as misdemeanor 

Any person or agent or oflicer thereof who 
collects, or attempts to charge or collect, 
indirectly, a fee or valuable consideration for 
ing any person for public work, or for giving 
tion as to where such employment may be nrnn1rP1 

for placing, assisting in placing, or attempting to 
any person in public work, whether the 
work directly for the State, or any political sui=>Dl'-"' 

or for a contractor or subcontractor doing public 
guilty of a misdemeanor. 

Enncted 1937. 

§ 1780. Placing order for employment 
fee or valuable consideration involved as 
misdemeanor 

Any person acting on behalf of the State 
political subdivision, or any contractor or on,hrnntrP•r 

or agent or representative thereof, 
work who places any order for the errlplo}'lne:nt 
workman on public work where the filling of the . 
for employment involves the charging of a fee, or 
receiving of a valuable consideration from any 
cant for employment is guilty of a misdemeanor. 

Eoac:ted 1937. 

§ 17Bl. [Section repealed 1957 .] 

Enacted 1937. Repealed Stat!' 1'957 ch 39G § l. 'l'he rcpenled 
related to penalties ond remedies provided iJy §§ 

Article 3 

Working Ho1trs 

§ 1810. Hours constituting day's work; 
Stipulation in con tracts 

Eight hours labor constitutes a legal day's work 
cases where the same is performed under the 



§ 1B60 
PUBLIC WORKS 

,y l a.w of this State, or under the direction, or 
"Ol, or by the authority of any officer of this State 
gin his official capacity, or under the direction, or 
·ol or by the authority of any municipal corpora· 
or of any officer thereof. A stipulation to that effect 
i be made a part of all contracts to which the State 
,y murucipal corporation therein is a party. 

''" !937. 

lll. Limitation as to hours of service; 

:eptiun 
~e time of service of any workman employed upon 
lie work is limited and restricted to 8 hours during 
one calendar day, and 40 hours during any one 

.ndflr week, except as hereinafter provided for un-

Section 1815. 
""d !937. Amended St.nts 1961 ch 238 § 1; SLnt.s 1963 ch 964 § 1. 

1812. Record of hours worked; Availability 

~._inspection 
Every contractor and subcontractor shall keep an 
·. record showing the name of and actual hours 

each calendar day and each calendar week by 
employed by him or her in connection with 

work. The record shall be kept open at all 
hours to the inspection of the awarding 

and to the Division of Labor Standards Enforce-

this article and any contractor or subcontractor or 
agent or representative thereof doing public work who 
neglects to comply with any provision of Section 1812 is 

guilty of a misdemeanor. 
Enacted 1937 as.§ 1816. Amended and renumbered Stota 1961 ch 238 

§ 6. 

§ 1815. Work performed in excess of specified 
hour limitations; Compensation 

Notwithstanding the provisions of Sections 1810 to 
1814, inclusive, of this code, and notwithstanding any 
stipulation inserted in any contract pursuant to the 
requirements of said sections, work performed by em
ployees of contractors in excess of 8 hours per day, and 
40 hours during any one week, shall be permitted upon 
public work upon compensation for all hours worked in 
excess of 8 hours per day at not less than 11/2 times the 

basic rate of pay. 
Added Stats 1941 ch 759 i 1, effective June 17, !941, as § )8!7. 
Amended nnd renumbered Stats 1961 ch 238 § 7. Amended Stnts 1963 

ch 964 § 4. 

§ 1816. [Section renurobered 1961.] 
Enacted 1937. Amended and renumbered§ 1814 St.nts 1961 c:h 238 

§ 6. 

§' 1817. [Section renumbered 1961.] 

1937 as§ 1814. Amended Stats 1945 ch 1431 § 61. Renurn· 
1961 ch 238 !: 4. Amended Stats 1963 ch 964 § 2; SLst.s 

Added Stats 1941 ch 769 § 1, effect:ive June 17, 1941. Amended and 

renumbered § 1815 Scats 1961 ch 238 § 7. 

Article 4 

Employment of Aliens 

{Repealed] 

§ 123. 

Penalty when workman required to 
hours; Stipulation in contract; 
and report of violations 

or subcontractor shall, as a penalty to 
or political subdivision on whose behalf the 

is made or awarded, forfeit twenty-five dollars 
each worker employed in the execution of the 

the respective contractor or subcontractor 
day during which the worker is 

permitted to work more than 8 hours in any 
day and 40 hours in any one calendar 

• m•l~L·ton of the provisions of this article.. In 
contract for public work, the awarding 

cause to be inserted in the contract a 
to this effect. The awarding body shall take 
of all violations of this article committed in 
.of the execution of the contract, and shall 

to the Division of Labor Standards 

ch 157 § 6 (SB 1828), operative unt.i\ Janunry 1, 
. Slats 2002 ch 28 § 3 lAB 1448). 

to report of nnture of emergency, was enacted 
Ststs 1961 ch 238 § 3. 

of article or noncompliance 
"''"l.lnr.n"" records of hours worked 

§ ·1B50. [Section repealed 1970.] 
Enacted 1937. Amended Stnt.s 1967 ch 727 § l. Repealed Stats 1970 ch 

652 § 1. 

§ 1851. [Section repealed 1970.] 

Enacted 1937. Repealed Stats 1970 ch 652 § l. 

§ 1851.5. [Section repealed 1970.] 
Added Stats 1957 ch 727 § 2. Ropenled St.nts 1970 ch 652 § 1. 

§ 1B52. [Section repealed 1970.] 
Enact.nd !937. Amended St.nta 1945 ch 1431 § 52. Repealed St.ats 1970 

ch652§ 1. 

§§ 1853, 1B54- [Sections repealed 1970.] 

Enacted 193?. Repealed St.ats 1970 ch 652 § L 

Article 5 

Securing Workers' Compensation 

§ 1860. Contract clause requiring contractor to 
secure payment of compensation to employees 

.or representative of the State or 
u<rtVlslc•n who violates any provision of 

The awarding body shall cause to be inserted in every 
public works contract a clause providing that, in accor-
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CHAPTl!:H. 1224 
' 

An act to amend Sections 17;73.5,1775, and 1777.5·of, to add Sections 
1720.4, 1771.5, 1771.6, 177L7, :and 1777.1 to, and to repeal and add 
Section 1777.7 of, the Labor Code, relating to public works. 

[Approved by Governor October I, 1989. Filed with 
Secretary of, Slate October I, 1989.1 

The 'people of the State of California do enact as follows: 

SECTTON l. Section 1720A is added to the Labor Code, to read: 
1720.4. For the limited ptjrposes of this chapter, "public works" 

shall not include any otherwise covered work which meets all the 
following conditions:· 

(a) The work is performed. entirely by volunteer labor. 
(b) The work involves facilities or SLTuctures which are, or wilt be, 

used exclusively by, or primarily for or on behalf of, private nonprofit 
community organizations inCluding, but not limited to, charitable, 
youth, senrice, veterans, and [sports groups or associations. · 

(c) The work will not ha~e an adverse impact on employnient. 
(d) The work is approved by the Director of Industrial Relations 

as meeting the requirements. of this section. 
For purposes of subdivision (c), the director shall request 

inforiuation on whether or l1ot the work will have an adverse impact 
on employment from the appropriate local or state organization of 
duly· authorized employee ·representatives of workers employed on 
public works. 

SEC. 2. Section 1771.5 is added to the Labor Code, to read: 
1771.5. (a) Notbwithslanding Section 1771, an awarding body 

shall not require the payment of the general prevailing rate of per 
diem wages or the general prevailing· rate of_ per diem wages for 

.. ~ holiday and overtime work for·· any public works project of 
'wenty~five thousand dollars {$25,000) or Jess when the project is for 
construction work, or for any public works project of fifteen 
thousand dollars ($15,000) ·or:less when the project is fcir alteration, 
demolition, repair, or mainteJ1ance work, if the awarding body elects 
to· initiate and enforce a labor compliance program pursuant to 
subdivision (b) for every punlic works project under the authority 
of the awarding body. · 

(b) For the purposes oflhis section, a labor compliance program 
shall include, but not be liinited to, the following requirement's: 

(I) All bid invitations and public works contracts shall contain 
appropriate bngnage concerning the requirements of this chapter. 

(2) A prejob conference shall be conducted with the contractor 
and subcontractors to discuss federal and state labor law 
requirements applicable tci the contract. 

(.3) Project contractors ·attd subcontractors shall maintain and 
furnish, at f' designated time, [I certified copy of each weekly payroll 

• 
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containing a st<~tewent of compliance signed under penaiL)' of 

perjury. . 
(4) The. awarding body shall review, and, if appropriate, audit 

payroll records to verify complia.nce with this chapter. 
(5) The awarding body shall withhold contract payments when 

payroll records are rlelinquent or inadequate. 
(6) The awarding body shall withhold contnct payments equal to 

the amount of underpayment and. applicable penalties when, after 
investigation, it is established that underpayment has occurred. 

SEC. 3. :-Section 1771.6 is added to the Labor Code, to read: 
· 1771.6. Notv.oithslanding Sections 1730, 1731, and 1734, any 
political subdivision which enforces this chapter in accordance with 
Section 1771.5 shall, at the expir.ation of90 days after the completion 
of the· contract and the fonnal acceptance of the job, deposit all 
penalties or forfeitmes withheld from any contract payment in the 
general· fund of the political subdivision. Any court collecting any 
fines or penalties under the criminal provisions of this chapter, or any 
of the labor laws pertaining to public works, when the fines and 
penalties resulted from enforcement actions by a political 
subdivision pursuant to Section 1771.5, shall deposit the fines or 
peualties in·the general fund of the political subdivision . 
. SEC. 4. Section 1771.7 is added to the Labor Code, to read: 

1771.7. A ·contractor may appeal an enforcement action by a 
political subdivision pursuant .to Section 1771.5 to the Directm;! f 
Industrial Relations. Any ruling by the director shall he final a.92., 
notwithstanding Section 1732, any appeal shall waive the contractor's 
right to bring court action on the same issue. 

SEC. 5. Section 1773.5 of the Labor Code·is amended to read: 
1773.5. The Director of Industrial He\ations may establish rules 

and regulaUons for· the purpose of carrying out this chapter, 
including, but not limited to, -.the responsibilities and duties of 
a warding bodies under this chapter.. 

SEC. 6. Section 1775 of the Labor Code is amended to read: 
1775. The contrador shall, as a penalty to the state or political 

subdivision on whose behalf the contract is made or awarded, forfeit 
not more than fifty dollars ($50) for each calendar day, or portion 
thereof, for each worker paid less than the prevailing rates as 
determined by the director for the work or craft in which the worker 
is employed for any public work done under the contract by him or 
her or by any subcontractor under him or her. The amount of this 
forfeiture shall be determined by the Labor Commissioner and shall 
be based on consideration of the contractor's mistake, inadvertence, 
or-neglect in failing to pay the correct rate of prevailing wages, or 
the previous record of the contractor in meeting his or her prevailing 
wage obligations, or a contractor's willful failure to pay the correct 
rates of prevailiug wages. A mistake, inadvertence, or neglect in 
failing' to pay the correct rate.of prevailing wages is not excusable if 

· .the contractor had knowledge of his or her obligations under tllis 
part. The difference between the prevailing waE ~tes and the 
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amount paid to each worker fcir each calendar day or portion thereof 
for which each worker was paid less than the prevailing wage rate 
shall be paid to each worker by the contractor, and the body 
awarding the contract shall cause to be inserted in·the contract a 
stipulation that this section wm be complied with. 

To the extent that there is .i'nsufficient moi1ey due a contractor to 
cover all penalties forfeited'and amounts due in accordance with· this 
section, or in accordance with Section 1813, and in all cases where the 
contract does ·not· provide for a money payment by the awarding 
body to the conh·actor, the awarding body shall notify the Division 
of Labor Standards Enforcement of the violation and the Division of 
Labor Standards Enforcement; if necessary with the assistance of the 
awarding body, may rnaintain an action in any court of competent 
jurisdiction to recover the penalties and the amounts due provided 

· ;n this section. This actioh shall be commenced not later than 90 days 
fter the filing of a valid notice of completion in the office of the 

county recorder in each county in which the public work or some 
part thereof was performe~l. or not later than 90 days after 
acceptance of the public work; whichever last occurs. No issue other 
than that of the liability of the, contractor for the penalties allegedly 
forfeited and amounts due shall be determined in the action, and the 
burden shall be upon the contractor to establish that the penal ties 
and amounts demanded in the action are riot due. 

Out of any money withhe'ld; recovered, or both there shall first be 
paid the amount due each· worker, and if insufficient funds are 
withheld, recovered, or both to pay each worker in full, the money 
shall be prorated among all ,,iorkcrs. 

SEC. 7. Section 1775. of the Labor Code is amended to read: 
1775. i'he ernployer sh~ll,! as a penalty to the state or political 

subdivision on whose behalf tHe contract is made or awarded, forfeit 
not more than fifty dollars· ($50) for each calendar day, or portion 
thereof, for each worker iJaid less than the prevailing rates- as 

· 'letermined by the director fo[ the work or craft in which the worker 
, employed for any public v.iork done under the contract by· the 

contractor or under subcontnict by the subcontractor. The amount 
of this forfeiture shall be determined by the Labor Commissioner 
and shall be based on cotisideration of the contractor's mistake, 
inadvertence, or neglect in: failing to pay the· correct· rate of 
prevailing wages, or the previous record of the contractor in meeting 
his or her prevailing wage obligations, or a contractor's willful failure 
to pay the correct rates of prevailing wages. A mistake, inadvertence, 
or neglect in failing to pay theicorrect rate of prevailing wages is not 
excusable if the contractor had knowledge of his or her obligations 
under this part. The difference between the prevailing wage rates 
and the amount paid to each w:orker for each calendar day or portion 
thereof for which each workeriwas paid less than the prevailing wage 
rnte shall be paid to each wo'rker by the emplo)•er, and the body 
~n~ardh:g.con~act s~1all c~use to be inse_ rted. in the contract a 
sllpulaho t tillS sect1on will be complied with. · · . . 

.J 
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To the extent that there is imufficient money due an employer to 
cover all penalties forfeited ami amounts due in accordance with this 
section, or in accordance with Section 1813, and in all cases where t:he 
contract does not provide for a money payment by the awarding 
body to the employer, the awarding body shall notify the Division of 
Labor Standards Enforcement of the violation and the Division of 
Labor Standards Enforcement, if necessary with the assistance of the 
aw.arding body, may maintain an action in any court of competent 
jurisdiction to recover the penalties and the amounts due under this 
seetion. This action shall be commenced not later than six months 
after the filing of a valid notice of completion in the office of the 
county recorder in each county in which the public work or some 
part thereof was performed, or not later than six months after 
acceptance of the public work, whichever last occurs. No issue other 
t·han that of the liability of the employer for the penalties allegedly 
forfeited and amounts dne shall be determined in the action, and the 
burden shall be upon the employer to establish that the penalties and 
amounts demanded in the action are not due. 

Out of any money withheld, recovered, or both, there shall first be 
paid the· amount due each worker and if insufficient funds are 
withheld, recovered, or both, to pay each worker in full, the money 
shall be prorated among all the workers. 

·:Employer," as used in this section, means the contractor or the 
subcontractor, whichever one employs the worker. ~ 

SEC. 8. Section 1775 of the Labor Code is amended to read: O'l 

1775. The contractor shall, as a penalty to the state or political 
subdivision on whose behalf the contract is made or awarded, forfeit 
not more than fifty dollars ($50) for each calendar day, or portion 
thereof, for each worker paid less than the prevailing rates as 
determined by the director for the work or craft in which the worker 
is employed for any public work done under the contract by him or 
her or by any subcontractor under him or her. The amount of this 
forfeiture shall be determined by the Labor Commissioner and shall 
be based on consideration of the contmctor's mistalce, inadvertence, 
or neglect in failing to pay the correct rate of prevailing wages, or 
the previous record of the contractor in meeting his or her prevailing 
wage obligations, or a contractor's willful failure to pay the correct 
rates of prevailing wages. A mistake, inadvertence, or neglect in 
failing to pay the correct rate of prevailing wages is n:ot excusable if 
the contractor had knowledge of his or her obligatiom under this 
part. The cliff erence between the prevailing wage rates and the 
amount paid to each worker for each calendar day or portion thereof 
for which each worker was paid less than the prevailing wage rate 
shall be paid to each worker by the contractor, and the body 
awarding the .contract shall cause to be inserted in the contract a 
stipulation that this section will be complied with . 

To lhe extent that there is insufficient money due a contractor to 
cover all wages and penalties forfeited and a_ants due in 
accordance with this section, or in accordance with V n 1813, and 
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in all cases where the contract 'does not provide for a money payment 
by the awarding body to ~he contractor, the awarding body shall 
notify the Division of Labor Standards Enforcement of the violation 
and the Division of Labor Standards Enforcement, if necessary .with 
the assistance of the awarding body, may maintain an action in any 
court· of competent jurisdidicin to recover lh'e wages and penalties 
due under this section. This,action shall be commenced not later than 
90 days after the filing of~ vdlid notice of completion in the office 
of the county recorder in each county in which the public work or 
some part thereof was peifofmed, or not later than 90 days after 
acceptance of the public \Vork, whichever last occurs. The division 
may maintain a court actioh \ilbether or not it has an assignment of 
the wage claim of the worker. No issue other than that of the liability 
of the contractor for the w .. ges'and penalties due shall be determined 

·in the action; and the burden shall be upon the contractor to establish 
:hat the penalties demanded in· the action are not due. 

Out of any money withheld,; recovered, or botb,.there shall first be 
paid the amount due each ~vorker and if insufficient funds are 
withheld, recovered, or both, to pay ;,ach worker in full, the money 
shall be prorated among all the workers. 

SEC. 9. Section 1775 oLthe Labor Code is amended to read: 
1775. The employer sh~ll,! as a penalty to the state or political 

subdivision on whose behalf tlie contract is made or a;varded, forfeit 
not more than fifty dollars; ($SO) for e~ch calendar day, or. portion 
thereof, for each worker paJd less than the prevailing rates as 
determined by the director f01~ the work or craft in which the worker 
is employed· for any publi~ ~ork done under the contract by tlie 
contractor or under subcontract by the subcontractor. The amount. 
of this forfeiture shall be det~rrnined by the Labor Commissioner 
and shall be based on consideration of the contractor's mistake, 
inadvertence, or neglect in l failing to pay tb'e correct . rate of 
pre~ailing wages, or the pre:ViO:us record of the contractor in meeting 

· · his or her prevailing wage obligations, or a contractor's willful failure 
.o pay the corTect rates of prevailing wages. A mistake, inadvertence, 
or neglect in failing to pay t)1e ,correct rate of prevailing wages is not 
excusable if the contractor had knowledge of his or her obligations 
under this part. The difference between the prevailing wage rates 
and the amount paid to eacll worker for each calendar day or portion 
thereof for which each worker was paid less than the prevailing wage 
rule shall be paid to each worker by the employer, and. the body 
<~warding the contract shall cause to be inserted in the contract a 
stipulation that this section will be complied with. 

To the extent that there is irisufficient money due an employer to 
cover all wages and penalties forfeited and amounts due in 
accordance with this section, or in accordance with Section 1813, and 
in all cases where the contract does not provide for a money payment 
[ly ·the awarding body to the; 'employer the awarding body shall 
notify the Division of Labor Standards l!:nforcement of the violation 
and the D' · . ·on of Labor Standards Enforcement, if necessary with 
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the assistance of the awarding body, may maintain an action in any 
court of competent jurisdiction to recover the wages and penalties 
due under this section. This action shall be commenced not later than 
six months after the filing of a valid notice. of completion in the office 
of the county recorder in each county in which the public work or 
some part thereof was performed, or not later than six months after 
acceptimce of the public work, whichever last occnrs. The division 
may maintain a court action whether or not it has an assignment of 
the wage claim of the worker. No issue other than that of the liability 
of the employer for the wages and penalties due shall be determined 
in the action, and the burden shall be upon the employer to establish 
that the wages and penalties demanded in the action are not due. 

Out of any money withheld~ recovered, or both, t:here shall first be 
paid the ammmt ch.1e each worker and if insufficient funds are 
withheld, recovered, or both, to pay each worker in full, the money 
shall be prorated among all the workers. 

"Employer," as used in this section, means the contractor or the 
subcontractor, whichever one employs the worker. 

SI!:C. I 0. Section 1777 .l is added to the Labor Code, to read: 
1777.1. (a) Whenever any contractor or subcontractor 

. performing a public works project pursuant to this chapter is found 
by the Labor Commissioner to be in violation of this chapter with 
intent to defraud; except Section 1777.5, the contractor or 
.subcontractor or any finn, corporation, partnership, or association ';e 
which the contTactor or subcontractor bas a substantial interest shS't 
be ineligible to bid on or to receive any public works contract for a 
period of not less than one year or more than three years. The period 
of debarment shall run fTom the date the determination of the 
violation is made by the Labor Commissioner. 

(b) Whenever any conlractor or subcontractor performing a 
·public works project pursuant to this chapter is found by tl1e Labor 
Commissioner to be in willful violation of this chapter, except Section 
1777.5, the contractor or subcontractor or any firm, corporation, 
partnership, or association in which the contractor or subcontractor 
has a substantial interest shall be ineligible to bid on or to receive any 
public works contract for a period up to three years for each second 
and subsequent violation occurring within three years of a separate 
and previous willful violation of this chapter. These periods of 
debarment shall run from the date the deterrnination of the violation 
is made by the Labor Commissioner. 

(c) Any determination by the Labor Commissioner shall be made 
after a full investigation by Lhe Labor Commissioner and a fair and 
impartial hearing and reasonable notice. 

(d) A willful violation occurs when the contractor or 
subcontractor knew or reasonably should have known of his or her 
obligations.under the public works law and deliberately fails or 
refuses to comply with its provisions. 

(e) The Labor Commissioner shall prornulg?'~ rules and 
regulations for the administration and enforcement :his section, 
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the definition of terms, and appropriate penalties. 
SEC. II. Sedion 1777.5 of the Labor Code is amended to read:' 
1777.5. Nothing in this chapter shall prevent the employment of 

properly registered appreptices upon _public works. 
Every such apprentice shall be paid the standard wage paid to 

apprentices under the regulations of the craft or trade at which he 
or she is employed, and shall be employed only at the work of the 
craft or trade to which he or' she is registered. 

Only apprentices, as defined in Section 3077, who are in training 
under apprenticeship standards and written apprentice agreements 
under Chapter 4 (commencing with Section 3070) of Division 3, are 
eligible to be employed on· public works. The employment and 
training of each apprentice shall be in accordance with the 
apprenticeship standards and apprentice agreements under which 
he or she is training. 

When the contractor to \vhi:Jm the contract is awarded by the state 
or. any political subdivision, or any subcontractor under him or her, 
in performing any of the work under the contract or subcoiltract, 
employs workers in any apprenticeable craft or trade, the contractor 
and subcontractor shall apply to the joint apprenticeship committee 
administering the apprentic¢ship standards of the craft or trade in 
the area, of the site of the public work for a certificate approving the 
contractor or subcontractor tjnder the apprenticeship standards for 
the employment and training of apprentices in the area or industry 
affected. However, appro/.ral as established by the joint 
apprenticeship committee or committees shall be subject to the 

· approval of the AdministTator of Apprenticeship. The joint 
apprenticeship committee or: committees, subsequent to approving 
the subject contractor ol· subcontractor, shall arrange for the 
dispatch of apprentices to the contractor or subcontractor in order 
to comply with this section. Every contractor and subcontractor shaH 
submit contract award information lo the applicable joint 
apprenticeship committee which shall include an estimate of 
JOurneyman hours lo be pEirforrned under the contract, the number 
of .apprentices to be employed, and the approximate dates the 
apprentices will be employed. There shall be an affirmative duty 
upon the joint appre~1titeship committee or committees· 
administering the apprentic~ship standards of the craft or trade in 
the area of the site of the public work to ensure equal employment 
and affirmative action in apprenticeship for women and minorities. 
Contractors or subcontractors shall not be required to submit 
individual applications for approval to local joint apprenticeship 
committees provided they ; are alregdy covered by the local 
apprenticeship standards., The ratio of work performed by 
apprentices to journeymen 1-Yho shall be employed in the craft or 
trade on the public work !may be the ratio stipulated in the 

<apprenticeship standards nuder which the joint apprenticeship 
committCJIMrerates, but,_ except as otherwise provided in this 
sec~ion, ivase shall the.ralio be less than one hour of-apprentices 
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work for eveq' five hours of labor perfonned by a journeyman. 
However, the miJJimum rario for the land Sllrveyor classification shall 
JJOL be less than one-apprentice for each five journeymen. 

Any ratio shall apply clming any day or portion of a day when any 
journeyman, or the higher standard stipulated by the joint 
apprenticeship committee, is employed at the job site and shall be 
computed on the. basis of the hours worked during the day .. by 
journeymen so employed, except for the land surveyor classirication. 
The contractor shall employ apprentices for the number of hc;t•rs 
cornputed as above before the .end of the contract. However, the 
contractor shall endeavor, to the greatest extent possible, to employ 
apprentices during the same time period that t"hejourneymen in the 
same craft or trade are employed at the job site. Where an hourly 
apprei1ticeship ratio is not feasible for a particular craft or trade, the 
Division of' Apprenticeship Standards, upon application of a joint 
apprenticeship· committee, may order a minimum ratio of not less 
than one apprentice for each five journeymen in a craft or trade 
classification. · 

The contractor or subcontractor, if he or she is covered by this 
section, upon-the issuance of the approval certificate, or if he or she 
has been previously approved in the craft or trade, shall employ the 
number of apprentices or the ratio of apprentices to journeymen 
stipulated in the apprenticeship standards. Upon proper showing by 
the contractor that he or she employs apprentices in the craft ,..._ 
trade in the state on all of his or her contracts on an annual ave·rat,qj 
of not less than one hour of apprentice work for every five hours of 
labor perfonned- by a journeyman, or in the land surveyor 
classification, one apprentice for each five journeymen, the Division 
of Apprenticesl1ip Standards may grant a certificate exempting the 
contractor from the l-to·5 hourly ratio as set forth in this section. This 
section shall not apply to contracts of general contractors or to 
contracts. of specialty contractors not bidding for work through a 
general or prime contTactor, 'vhen the contracts of. general 
contractors or those ·specialty contractors involve less than thirty 
thousand dollars ($30,000) or 20 working days. Any work performed 
by a journeyman in excess of eight hours per day or 40 hours per 
week, shall·not be used to calculate the hourly ratio required by this 
section. 

'"Apprenticeable craft or trade," as used in this section, means a 
craft or trade determined as an apprenticeable occupation in 
accordance. with rules and regulations· prescribed by the 
Apprenticeship Council. The joint' apprenticeship committee shall 
have the discretion to grant a certificate, which shall be subject to the 
approval of the Administrator. of Apprenticeship, exempting a 
contractor from th~ 1-to-5 ratio set forth in this. section when it finds 
that any one of the following conditions is met: 

.. (a) Unemployment for the previous three-month period in the 
area exceeds an average of 15 percent. ~ · 

(b) The number of apprentices in training in suv"a exceeds a 
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ratio of 1 to 5. , 
(c) There is a· showing that the apprenliceable craft or trade is 

replacing ·at•least one-thirtjeth _of its journeymen annually through 
apprenticeship training, either on a statewide basis, or on a local 
basis. 

(d) Assignment of an apprentice to any work performed under· a 
public works. contract wouli:l create a condition which would 
jeopardize his or her· life or the life, safety, or· property of fellow 
employees or the public at large or if the specific task to which the 
apprentice is to be assigned is·of such a nature that h·aining_ cannot 
be provided by a journeyrrlan. 

When exemptions are granted to an organization which represents 
contractors in a specific trade fwm the 1-to-5 ratio on a local or 
statewide basis the member. contractors will not· be required to 

- •ubmit individual applications for approval to local joint 
.pprenticeship committees, ifthey are already covered by the local 
apprenticeship standards. _ 

A contractor to -whom the contract is awarded, or• any 
subcontractor nnder him oi her, who; in performing any of the work 
under the- contract, employs. journeymen ·or apprentices in any 
apprenticeable craft or trade and who is not contributing to a fund 
or funds to administer and:cohduct the apprenticeship program in 
any craft or trade in the area of the site of the public work, to which 
fund or funds other contradoi·s in. the area of the site of the public 
work are contributing, shall contribute to the fund or funds in each 
craft or trade in which he or she employs journeymen or apprentices 
on the public· work in the same amount or upon the same basis and 
in the same manner as the other em] tractors do, but where the trust 
fund administrators are unable to accept the funds, contractors not 
signatory to· the trust agreement shall pay a like amonnt to· the 
California Apprenticeship Council. The contractor or subcontractor 
may add the·amount of the contributions in computing his or her bid 
for the contract. The Division of Labor Standards Enforcement is 
.uthorized to enforce the payment of the contributions to the fund 
or funds as set forth in Section 227. 

The body awarding the contract shall cause to he inserted in the 
contract stipulations to effecttiate this section. The stipulations shall 
fix the responsibility of compliance ~vith this section for all 
apprenticeable occupat-ions with the prime contractor·. 

All decisions of the joint apprenticeship committee under this 
section are.subject to Section 3081. . 

SEC. 12. Section 1777.7 'of the Labor Code is repealed. 
SEC. 13. Section 1777.7 is added to the Labor Code, to read: 
1777.7. (a) In the event a:contractor or subcontractor willfully 

. fails to comply with Section 1777.5,. the Director of Industrial 
I\elations shall deny to the contractor 'or subcontractor, both 
individually and in the name df the business entity under which the 
contractor ~r subcontractor is doing business, the right to bid on, or 
to receive y public works contract for a period of up to one year 
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for the first violation and for a period of up to three years for the 
second and subsequent violations. Each period of debarment shall 
run froni the date the determination of noncompliance by the 
Administrator of Apprenticeship becomes an order of the California 

Apprenticeship CounciL 
(b) A contractor or subcontractor who violates Section 1777.5 sball 

forfeit as a civil penalty the sum of fifly dollars ($50) for each 
calendar day of noncompliance. Notwithstanding Sec lion 1727, upon 
receipt of a detennination that a civil penalty has been imposed, the 
awarding body shall withhold the amount· of the civil penalty from 
contTaCt progress payments then due Or to become due . 

.(c) In lieu of tbe penalty provided for in subdivision (a) or (b), 
the director may for a first time violation and with the concurrence 
of the joint apprenticeship committee, order the contractor or 
subcontractor to provide apprentice employment equivalent to the 
work hours that would have been provided for apprentices during 

the period of noncompliance. · 
(d) Any funds withheld by the awarding body pnrsuant to this 

section shall be. deposited in the General Ftmd if the awarding body 
. is a state entity, or in· the equivalent fund of an awarding body if the 
awarding body is an entity other than the state. 

(e) The interpretation and enforcement of Section 1777.5 and this 
section shall be in accordance with the rules and procedures of the 
California Apprenticeship CounciL ~ 

SEC. 14. (a) Section _7 of this bil\ incorporates antendmentscn' 
Section 1775 of the Labor Code proposed by both this bill and AB 254. 
It shall only become operative if (l) both bills are enacted and 
become effective January 1, l!J90, (2) each bill amen.ds Section 1775 
of the Labor Code, and (3) SB 197 is not enacted or as enacted does 
not amend that section, and ( 4) this bill is enacted after AB 254, in 
which case Sections 6, 8, and 9 of this bill shall not become operative. 

(b) Section 8 of this bill incorporates amendments to Section 1775 
of the Labor Code proposed by both this bill and SB 197. It shall only 
become operative if (I) both bills are enacted and become effective 
January 1, 1990, (2) each bill amends Section1775 ofthe Labor Code, 
(3) AB 2.54 is not enacted or as enacted does not amend that section, 
and (4) this bill is enacted after SB 197 in which case Sections 6, 7, 
and 9 of this bill shall not become operative. 

(c) Section 9 of this bill incorporates amendments to Section 1775 
of the Labor Code proposed by this bill, AB 254, and SB 197. It shall 
only become operative if (J) all three bills are enacted and become 
effective January I, 1990, (2) all three bills amend Section 1775 of the 
Labor Code, and (3) this bill is enacted after AB 254 and SB 197, in 
which case Sections 6, 7, and 8 of this bill shall not become operative. 

~ ,...., ..... ..,n 
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AB 302 Assembly Bill - CHAPTERED 

BILL NUMBER: AB 302 
BILL TEXT 

CHAPTER 220 

CHAPTERED 

FILED WITH SECRETARY OF STATE JULY 28,· 1999 
APPROVED BY GOVERNOR . JULY 28, .1999 
PASSED THE SENATE JULY 15, 1999 
PASSED THE ASSEMBLY ~~y 27, 1999 
AMENDED IN ASSEMBLY M.l\.RCH. 25, 1999 

INTRODUCED. BY Assembly.Member .Floyd 

FEBRUARY 8, 1999 

An act to amend Section 1720.3 of the Labor Code, relating to 
public v1orks. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 302, Floyd. Public works: prevailing-wages. 
(1) Existing law defines the term "public works" for purposes of 

requirements regarding the payment of prevailing wages, the 
regulation of working hours, and the securing of workers' 
compensation for public works projects. Existing law further 
requires that, except as specified, not less than the general 
prevailing rate of per diem wages be paid to workers employed on 
public works and imposes misdemeanor penalties for a violation of 
this requirement. 

·Existing law provides that for the purposes of provisions of law 
relating to the payment of prevailing wages, •public works" means, 
among other things, 'the hauling of refuse from a public works site to 
an outside disposal location with respect to contracts involving any 
state agency, including the California State University and the 
University of California. · 

This bill would revise the definition of "public works" for these 
-purposes to include the hauling of refuse from a public works site to 
an outside disposal location with respect to contracts involving any 
political subdivision of the state, thereby requiring the payment of 
prev~iling wages in connection with all such contracts involving any 
local public entity. 

Because the violation of prevailing wage requirements by local 
public entities when engaged in these public works projects would 
result in the imposition of misdemeanor penalties, this bill would 
impose a state-mandated local program. 
· (2) The California Constitution requires the state to relmnurse 
local agencies and school districts for certain costs mandated by the 
.state. Statutory provisions establish procedures for making that 
reimbursement. 

This bill would provide that no reimbursement is required by this 
act for a specified reason. 

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOTtJS: 

SECTION 1. Section 1720.3 of the Labor Code is amended to read, 
720 ' For the limited purp.oses of Article 2 (commencing with 1 . ~. 
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Seccion 1770), 'public works' also means the hauling of refuse from a 
public works site to an outside disposal location, with respect to 
contracts involving any state agency, including the California State 
University and the University of California, or any political 
subdivision of the state. 

SEC. 2. No reimbursement is required by this act pursu~,t to 
Section 6 of Article XIIIB of the California Constitution because the 
only costs that may be incurred by a local agency or school district 
will be incurred because this act creates a new crime or infraction, 
eliminates a crime·or infraction, o!" changes the penalty for a c!"ime 
or--infr-action, .within the meaning of Section 17556 of the Government 
Cocie, or. changes the definicion of a. crime within the meaDing of 
Section 6 of Article XIIIB of the California Consticution. 
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SB 1999 Senate Bill - CHAPTSRED 

BILL NUMBER: SB 1999 
BILL TEXT 

CHAPTER 881 

CI{]I.PTERED 

FILED WITH SECRETARY OF STATE SEPTEMBER 29, 2000 
APPROVED BY GOVERNOR SEPTEMBER 28, 2000 
PASSED THE SENATE AUGUST 30, 2000. 
PASSED THE ASSEMBLY AUGUST· 28, 2000 
AMENDED IN ASSEMBLY AUGUST 23, 2000 
AMEI\'DED IN .l\.SSEMBLY AUGUST 18, 2000 

· --JI.MENDED ··TN ASSE.'!BLY. - AUGUST- .. 7, . 2 0 00 
AMENDED IN SENATE Jl.PRIL 24, 2000 

INTRODUCED BY Senator Burton 

FEBRUARY 25, 2000 

Jl~ act to amend Section 1720 of the Labor Code, relating to public 
contracts. 

LEGISLATIVE COUNSEL'S.DIGEST 

SB 1999, Burton. Public-work. 
Existing law defines public ~JOrks and establishes cerc:ain 

requirements that must be met by persons who enter into contracts for 
"public works. Those requirements include provisions generally known 
as the prevailing ~;age laws. The prevailing wage laws require that 
all workers employed on public works be paid the general prevailing 
rate of per diem wages, as dete~ined by the Director of Industrial 

·Relations. 
This bill would revise ~he definition of public works by providing 

that "construction" includes work performed during the design and 
~reconstruction phases of construction including, but not limited La, 
inspection .and land surveying work. By requiring local government 
entities to compiy with the provisions affecting public works, 
including the prevailing wage laws, this bill would impose a 
.state-mandated local program. 

The California Constitution requires the state to .reimburse local 
agencies· and school districts for certain costs mandated by the 
state. Statutory provisions establish procedures for making that 
reimbursement, including the creation of a State Mandates Claims Fund 
to pay the costs of mandates that do not exceed Sl,OOO,OOO statewide 
and other procedures for claims whose statewide costs exceed 
$1,000,000. 

This bill would provide that, if the Commission on State Mandates 
determines that the bill contains costs mandated by the state, 
reimbursement for those costs shall be made pursuant to these 
statutory provisions. 

THE PEOPLE OF THE STJl.TE OF CJI.LIFORNIA DO ENACT Jl.S FOLLOWS: 

SECTION l. Section 1720 of the Labor Code is amended to read: 
1720. As used in this chapter, "public works" means: 
(a) Construction, alteration, demolition, or repair work done 

under contract and paid for in whole or in part out of public funds, 
except work done directly by any public ut-ility company pursuant to 
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order of the Public Utilities Commission or other public authority. 
For purposes of this subdivision·, "construction" includes work 
performed during the design and preconstruction phases of 
construction including, but not limited to, inspection and land 
surveying work. · 

(b) Work done for irrigation, utility, reclamation, and 
improvement districts, and other districts of this type. "Public 
work" shall not include the operation of the irrigation or dr.ainage 
system of any irrigation or reclamation district, except as used in 
Section 1778 relating to retain±ng··wages··. 

···(-c)· Street·; · sewe:o;· --or .. other .. -imp·revement-· weJ:Ok .cione ... unde::;- ... -the 
direction and supervision or by the authority of any officer or 
public body of the state, or of any political subdivision or district 
thereof, whether the political subdivision or district operates 
under a freeholder's charter or not. 

(d) The laying of carpet done under a building lease-maintenance 
contract and paid for out of public funds. 

(e) The laying of carpet in a public building done under contract 
and paid for in whole or part out of public funds. 

(f) Public transportation demonstration projects authorized 
pursuant to Section 143 of the Streets and Highways Code. 

SEC. 2. Notwithstanding Section 17610 of the Government Code, if 
the Commission on State Mandates determines that'this act contains 
costs mandated by the state, reimbursement to local agencies and 
school districts for those costs shall be made pursuant to Part 7 
(commencing with Section 17500) of Division 4 of Title 2 of the 
Government Code. If the statewide cost of the claim for 
reimbursement does not exceed one million dollars ($1,000,000), 
reimbursement shall be made from the State Mandates Claims Fund. 
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.AB 1646 Assembly Bill- CHAPTERED 

BILL NUMBER: AB 1646 
BILL TEXT 

CHAPTERED 

CHAPTER 954 
FILED WITH SECRETARY OF STATE SEPTEMBER 30, 2000 
APPROVED BY GOVERNOR SEPTEMBER 29, 2000 
PASSED THE ASSEMBLY SEPTEMBER 1, 2000 
PASSED THE SENATE AUGUST 30, 2000 
AMENDED IN SENATE AUGUST 29, 2000 
AMENDED AUGUST 25, 2000 IN SENATE 
AMENDED AUGUST. 7__, .. 200.0 .. IN SENATE. 
AMENDED AUGUST 30, 1999 IN SENATE 
AMENDED AUGUST 16, 1999 IN SENATE 
AMENDED JULY l, 1999 IN SENATE 
AMENDED wm~ 24, 1999 IN SENATE 

INTRODUCED BY 
) 

Assembly Member Steinberg 

MARCH 4, 1999 

An act to amend Sections 1723, 1726, 1727, and 1773.1 of, to add 
Sections 1741 and 1743 to, to add and repeal Sections 1742 and-1742.1 
of, to repeal Sections 1730,.1731, 1732, 1733, and 1771.7 of, to 
repeal and amend Section 1775 of, and to repeal and add Section 
1771.6 of, the Labor Code, relating to public works. 

LEGISLP.TIVE COUNSEL'S DIGEST 

Page 1 of 11 

-~) 1!.~:~t-~~:i~~:~~~@.r~~~~ ;~.i~~ ~~;._r;~~-~-~-~-r.£'.£t:S r..~-qu.~_r.e,s ~~~-. e 
awarding body of a public works contract to withhold and retain from 
payments to·the contractor all wages and penalties that have been 
forfeited pursuant to the contract or existing law; The awarding 
body is required to transfer all wages and penalties retained, to the 
Labor Commissioner for disbursement pursuant to specified provisions 
whenever a contractor fails to bring a suit against the awarding 
body for recovery of wages and_penalties withheld within 90 days 
after the completion of the contract· and formal acceptance of the 
job. 

This bill would require the awarding body to report promptly any 
suspected violations of the laws regulating public works contracts to 
the Labor Commission and to retain all amounts required to satisfy 
any civil wage and penalty assessment issued by the Labor 
Commissioner. 

(2) Existing law authorizes the contractor to bring suit for the 
limited purpose of recovery of. the penalties or forfeitures withheld. 

Existing law permits the Division of .Labor Standards Enforcement to 
intervene in_a contractor's suit for recovery of amounts withheld, 
provides for the deposit of wages for workers who cannot be located 
into the Industrial Relations Unpaid Wages Fund, and provides for the 
deposit of penalties into the General Fund. Existing law, until 
January 1. 2003, requires a contractor to withhold moneys due a 
subcontractor in an amount sufficient to pay the wages that are the 
subject of a claim filed with the Division of Labor Standards 
Enforcement, as directed by the division, if the body awarding the 
public works concract has not withheld sufficient moneys to_pay the 
wage claims. Existing law requires the contractor to pay those 
moneys to the subcontractor after receipt of notification that the 
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claim has been resolved, or to pay those moneys·to the awarding body, 
under specified circumstances. 

This bill would repeal these provisions and instead would require 
the Labor Commissioner to issue a civil wage and penalty assessment 
to the contractor or subcontractor or both if the Labor Commissioner 
determines after investigation that there has been a violation of the 
laws regulating public works contracts. The bill would permit an 
affected contractor or subcontractor to obtain review of a civil wage 
and penalty assessment by transmitting a written request for a 
hearing-to the office of .. the Labor·Corrunissioner that appears on the 
.assessmen.t ... within .. 60 .. day.s .. af.ter .... se~ice, .o.f . .the, assessment .. and ... w.ould ..... 
require an impartial hearing officer, until January 1, 20.05, and then 
an administrative law judge appointed by the Director of Industrial 
Relations to commence a hearing within 90 days of receipt of the 
request. The bill would permit an affected contractor or 
subcontractor to obtain review of the decision of the director, until 
January 1, 2005, and then an administrative law judge by filing a 
petition for a writ of mandate to the superior court within 45 days 
after service of the decision. The bill would provide for liquidated 
damages in an amount equal to the amount of unpaid wages, as 
specified. The bill would also authorize informal settlement 
meetings. 

The bill would provide that the contractor and subcontractor are 
jointly and severally liable for all amounts due pursuant to a final 
order or a judgment on that final order, but would require the Labor 
Commissioner to collect amounts due from the subcontractor before 
pursuing the claim against the contractor. The bill would require 
that the wage claim be satisfied from the amounts collected prior to 
those amounts being applied to ·penalties and that the money be 
prorated among all workers if an insufficient amount is recovered to 
pay each worker in full. The bill would require wages for workers 
who .cannot .. be locat,..d t.Q .be .. plac.I;!Q,.:i,IJ, __ th§ .. .lJ1ClU?t:riaJ F,ele,_1;~.9.ll? ... U:r1Peid 
Wage Fund, a continuously appropriated fund, and penalties to be 
paid into the General Fund. 

'(3) Existing law requires any political subdivision that enforces 
the laws· regulating public works contracts and any court collecting 
fines or penalties that result from enforcement actions by political 
subdivisions ·to deposit penalties or forfeitures v.•ithheld from any 
contract payment in the General Fund of-the political subdivision. 
Existing law authorizes a contractor to appeal an enforcement action 
by a political subdivision to the Director of Industrial Relations. 

The bill would repeal and recast this provision to apply to any 
awarding body that enforces the laws regulating public works 
contracts in acco1·dance with specified provisions of existing law. 
The bill would require such an awarding body to provide written 
notice of the withholding of contract payments to the contractor and 
subcontractor, as specified. The withholding of contract payments 
would be reviewable in the same manner as a civil penalty order of 
the Labor Commissione~. 

(4) Existing law provides that per diem wages shall be deemed to 
include employer payments for health and welfare, pension, vacation, 
travel, and subsistence pay, apprenticeship or other training 
programs, and similar purposes. Existing law requires the 
representative of any craft, classification, or type of worker needed 
to execute a public works contract entered into with the state to 
file with the Department of Industrial Relations, fullY. executed 
copies of the collective bargaining agreements for the particular 
craft, classification, or type of work involved f.cir the purposes of 
determining the per diem wages. 

This bill would specify the employer contributions, costs, and 
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payments that employer payments may include and would provide that 
employer payments not required to be provided by state or federal law 

_are a credit against the obligation to pay the general prevailing 
rate of wages. However, credits for employer payments would not 
reduce the obligation to pay the hourly straight time or overtime 
wages found to be prevailing. This bill would expand the requirement 
that copies of collective bargaining agreements be filed with the 
Department of Industrial Relations to apply to representatives of any 
craft, classification, or type of worker needed to execute a public 
works contract· entered ·into with a public· entity other than tohe 
state. -· .The .. bill would .revise .. the. filing .. requirements. to. _perrni t,_ if 
the collective bargaining agreement has not been formalized, the 
temporary filing of a typescript of the final draft accompanied by a 
statement under penalt0r of perjury as to its effective date. Because 
this. bill would impose additional duties on local agency employers. 
expand the scope of the existing crime of perjury, and provide that a 
violation of these provisions is a misdemeanor, this bill would 
impose a state-mandate~ local program. 

(5) This bill provides that it would become operative on July 1, 
2001. 

I 6) The California Constitution requires .the state to reimburse 
local agencies and school districts for certain costs mandated by the 
state. Statutory provisions establish procedUres for making that 
reimbursement, including the creation of a State Mandates Claims Fund 
to pay the costs of mandates that do not exceed $1,000,000 statewide 
and other procedures for claims whose statewide costs exceed 
$1,000,000. 

This bill would provide that with regard to certain mandates no 
reimbursement is required by this act for a specified reason. 

With regard to any other mandates, this bill would provide that, 
if the Commission on State Mandates determines that the bill contains 
cos c.s . so mandated by _·the .. s tat.e.~. reim);l_ursern_en!; __ t.9L .. 1:.4.<::!.?!! .. f:O..?.t;S. .S.h?-J) 
be made pursuant to the statutory provisions noted above. 

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

SECTION 1. The Legislature declares that its intent in· adopting 
this act is to provide contractors and subcontractors with a prompt 
administrative hearir{g in the event that the contractor or 
subcontraccor is alleged by the Labor Commissione~ or an awarding 
body to have violated Labor Code provisions governing ·the obligations 
of concractors and subcontractors on public works projects,, and .to 
provide that the exclusive method for review of the· decision after 
the administrative hearing is by petition for writ of mandate under 
Section 1094.5 of the Code of Civil Procedure. It is not the intent 
of this act to preclude remedies otherwise authorized by law to 
remedy violations of this chapter. 

SEC. 2. Section 1723 of the Labor Code is amended to read: 
1723. "Worker" includes laborer, worker, or mechanic. 

SEC. 3. Section 1726 of che Labor Code is amended to read: 
1726. The bodv awarding the contract for public work shall take 

cognizance of violations of the provisions of this chapter committed 
in the course of the execution of the contract, and shall promptly 
report any suspected violations to the Labor Commi~sioner. 

If the awarding body determines as a result of ~ts own 
investigation that there has been a violation of this chapter and 
withholds concracc paymencs. the procedures in Section 1771.6 shall 

·be followed. 
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SEC. 4. Section 1727 of· the Labor .Code is amended to read: 
1727. (a) Before making payments to the contractor of money due 

under a contract for public work, the awarding body shall withhold 
and retain therefrom all amounts required to satisfy any civil wage 
and penalty assessment issued by the Labor Commissioner under this 
chapter. The amounts required to satisfy a civil wage and penalty 
assessment shall not be disbursed by the awarding body until receipt 
of a final order.that is no longer subject to judicial review. 

(b) If· the awarding body has not retained sufficient money U.""lder 
the .contract .to .. satisfy a civil. wage. and penalty. assessment based on 
a .. .sJ.Jbcon.trac.toi:C.s ... riola.tions., the _contr.actor ... shall.. .. _upon .the request 
of the Labor· Co~~ssioner, withhold sufficient money due the 
s~contractor under the contract to'satisfy the assessment and 
transfer the money to the awarding body. These amounts shall not be 
disbursed by the awarding body until receipt of a final order that is 
no longer subject to judicial review. 

SEC. 5. Section 1730 of the Labor Code is repealed. 
SEC. 6. Section 1731 of the Labor Code is repealed. 
SEC. 7. Section 1732 of the Labor Code is repealed. 
SEC. 8. Section 1733 of the Labor Code is repealed. 
SEC. 9. Section 1741 is added to the Labor Code, to read: 

1741. If the Labor Commissioner or his or her designee determines 
after an investigation that there has been a violation of this 
chapter, the Labor Commissioner shall with reasonable promptness 
issue a civil wage and penalty assessment to the contractor or 
subcontractor or both. The assessment shall be in writing and shall 
describe the nature of the violation and the amount of wages, 
penalties, and forfeitures due and shall include the basis for the 
assessment. The assessment shall be served not later than 180 days 
after the filing of a valid notice of completion in the office of the 
county recorder in each county in which the public work or some part 
tbeJ:;:eQ..f .. .NP.S p_gr:f9;Qlled .... 9.!'. r,<?t ),.o,_t;~:r _j:_l:l<3,!1_ f.?Q _cl,a.Y.~ .. a.g!?.;: acceptance 
of the public work, whichever occurs last. However, if. th~· .... · . 
assessment is served after the expiration of this 180-day period, but 
before the expiration of an additional 180 days, and the awarding 
body has not yet made full payment to the contractor, the assessment 
is valid up to the amoQ~t of the funds retained. Service of the 
assessment shall be completed pursuant to Section 1013 of the Code of 
Civil Procedure by first-class and certified mai·l to the contractor, 
subcontractor, and awarding body. The assessment shall advise the 
contractor and subcontractor· of the procedure for obfaining review of 
the assessment. The Labor Commissioner shall, to the extent 
practicable, ascertain the identity of any bonding company issuing a 
bond that secures·the payment of wages covered by the assessment and 
any surety on a bond, and shall serve a copy of the assessment by 
certified mail to the bonding company or surety at the same time 
service is made to the contractor, subcontractor, and awarding body. 
However, no bonding c·ompany or surety shall be relieved. of its 
responsibilities because it failed to receive notice from the Labor 
Commissioner. 

SEC. 10. Section 1742 is added to the Labor Code, to r'ead: 
1742. (a) An affected contractor or subcontractor may obtain 

review of a civil ·wage and penalty assessment under this chapter by 
transmitting a written request to the office of the Labor 
Commissioner that appears on the assessment within 60 days after 
service of the assessment. If no hearing is requested ~1ithin 60 days 
after service of the assessment, the assessment shall become final. 

(b) Upon receipt of a timely request, a hearing shall be commenced 
within 90 days before the director, who shall appoint an impartial 
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hearing officer possessing. the· qualifications of an administrative 
law judge pursuant to subdivision (b) of Section 11502 of the 
Government Code. The appointed hearing officer shall be an employee 
of the department, but shall not be an employee of the Division of 
Labor Standards Enforcement. The contractor or subcontractor shall 
be provided an opportunity to review evidence to ·be utilized by the 
Labor Commissioner at the hearing within 20 days of the receipt of 
the written request for a hearing. Any evidence obtained by the 
Labor Commissioner subsequent to the·20-day cutoff shall be promptly 
disclosed .to the contractor .or .. subcontractor . 

......... 'J!he .. contracto:c ... or_subcont:cac.to:c .shall_ha:u:e _the .burden of _proving 
that the basis for.the civil wage and penalty assessment is 
incorrect. The assessment shall be sufficiently detailed to provide 
fair notice to the contractor-or subcontractor of the issues at the 
hearing. . 

Within 45 days of the conclusion of the hearing, the director 
shall issue a written decision affirming, modifying; or dismissing 
the assessment. The decision of the director shall consist of a 
notice of findings, findings, and an order. Thi~ decision shall be 
served on all parties and the awarding body pursuant to Section 1013 
of the Code of Civil Procedure by first-class mail at the last known 
address· of the party on file with the Labor Commissioner. Within 15 
days of the issuance of the decision, .the director may. reconsider or 
modify the decision to correct an error, except that a clerical error 
may be corrected at any time. 

The director·shall adopt regulations setting forth procedures for 
hearings under this subdivision. 

(c) An a.ffected contractor or· subcontractor may obtain review of 
the decision of the director by filing -a petition for a writ of 
mandate to the appropriate superior court pursuant. to Section 1094.5 
of the Code of Civil Procedure wi thi:q. 45 days after s·ervice of the 
decision. If. no .PE.!t.i.t.ion, .. :!;9:::: _1!/J:"H .. .P.J. -~q~)::~ __ j,§..J.U.~Q.-"!ithii),_ 4[5_ d<!-ys 
after service of the decision, the order shall become final. If it 
is clairned.in a petition for writ of mandate that the findings are 
not supported by the evidence, abuse of discretion is established if 
the court determines that the findings are not supported by 
substantial evidence in the light of the whole record. 

(d) A certified copy of a final order may be filed ·by the Labor 
Commissioner in the office of the clerk of the superior court in any 
county in which the affected contractor or sUbcontractor has property 
or has or had a place of business. The clerk, immedi.ately upon the 
filing, shall enter judgment for the state against the person 
assessed in the amount shown on the certified order. 

(e) A judgment entered pursuant to this section shall bear the 
same rate of interest and shall have the same effect.as other 
judgments· and shall be given the same preference allowed by law on 
other judgments rendered for claims for taxes. The clerk shall not 
charge for the service performed by him or her pursuant to this 
section. 

(f) An awarding body that has withheld funds .in response to a 
civil wage and penalty assessment under this chapter shall, upon 
receipt of a certified copy of a final order that is no longer 
subject to judicial review, p::-omptly .transmit the withheld funds, up 
to the amount of the certified order, to the Labor Commissioner. 

(a) This section shall provide the exclusive method for review of 
a ci;il wage and penalty assessment by the Labor Commissioner under 
this chapter or the decision of an awarding body to withhold contract 
payments pursuant to Section 1771.5. 

(h) This section shall remain in effect only until January 1, 
2005, and as of that date is repealed, unless a later enacted 
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statute, that is enacted before January 1, 2005, deletes or extends 
that date. 

SEC. 11. Section 1742 is added to the Labor Code, to read: 
1742. (a) An affected contractor or subcontractor may obtain 

review of a civil wage and penalty assessment under this chapter by 
transmitting a written request to the office of the Labor 
Commissioner that appears on the assessment within 60 days after 
service of the assessment. If no hearing is requested within 60 days 
after service of the assessment, the assessment shall become final . 

.... (b). (.1) Upon.r:eceipt .of .. a timely reques't, a hearing shall .. b.e .. 
commenced within 90 days before an administrative law judge appointed 
by the Director of Industrial Relations. The appointed hearing 
judge shall be an employee of-the department; but shall not be an 
employee of the Division of Labor Standards Enforcement. The 
cont'ractor or subcontractor shall be provided an opportunity to 
review evidence to be utilized by ·the Labor Commissioner at the 
hearing wit.hin 20 days of the receipt of the written request for a 
hearing. Any·evidence obtained by the Labor Commissioner subsequent 
to the 20-day cutoff shall be promptly disclosed to the contractor or 
subcontractor. 

(2) The contractor or subcontractor shall have the burden of 
proving that the basis for the civil .wage and penalty assessment is 
incorrect. The assessment shall be sufficiently detailed to provide 
fair notice to the contractor or subcontractor of the issues at. the 
hearing. 

(3) Within 45 days of the conclusion of the hearing, the 
administrative law judge shall issue a writ.ten decision affinning. 
modifying, or dismissing the assessment .. The decision of the 

·administrative law judge shall consist of a notice of findings, 
findings, and an order. This decision shall be served on all parties 
JUg:'! J:.l:J.e. _<>,wa;r:Q..i,p.g .flP<:iY P\ll:'~.uant._ ,t;:c;J_f:;e_<;:.~~.Qn_ 1Q.:P .. g:f .. t.llE! .. c;C2~<"' C1L.c;~ vil 
Procedure by first-class mail. at the last known address of the party 
on file with the Labor Commissioner. Within 15 days of the issuance 
of the decision, the administrative law judge may reconsider or 
modify the decision' to correct an error' except that a clerical er:::-or 
may be corrected at any time. 

(4) The'Director of Industrial Relations shall adopt regulations 
setting forth procedures for hearings underthis subdivision. 

(c) An affected contractor or subcontractor may obtain review of 
the decision of the administrative law judge by filii:ig a petition for 
a writ of mandate to the 'appropriate superior court pursuant to 
Section 1094.5 of the Code of Civil Procedure within 45 days after 
service of the decision. If no petition for writ of mandate is filed 
within 45 days after ·service of the decision, the order shall become 
final. If it is claimed in a petition for writ of mandate that the 
findings are not supported by the evidence, abuse of discretion is 
established if the court. detennines that the findings are not 
supported by substantial evidence in the light of the whole record. 

(d) A certified copy of a final order may be filed by the Labor 
.Commissioner in the orfice of the clerk of the superior court in any 
county in which the affected contractor or subcontractor has property 
or has or had a place of business. The clerk, immediately upon the 
filing, shall enter judgment for the state against the person 
assessed in the amount shown on the certified order. 

(e) A judgment entered pursuant to this section shall bear the 
same rate of interest and shall have the same effect as other 
judgments and shall be 'given the same preference all.owed by law on 
other judgments rendered for claims for taxes. The clerk shall not 
charge for the service performed by him or her pursuant to this 
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section. 
{f) An awarding body that has withheld funds in response to a 

civil wage and penalty assessment under this chapter shall, upon 
receipt of a certified copy of a final order that is no longer 
subject to judicial review, promptly transmit the withheld funds, up 
to the amount of the certified order, to the Labor Commissioner. 

{g) This section shall ·provide the exclusive method for review of 
a civil wage and penalty assessment by. the Labor Commissioner under 
this chapter or the decision of an awarding body to withhold· contract 
payments pursuant t.o. Section. 1:77.1.5 .... 
----.{h) This sec.tion .. shall become. operative. on .. Januar:y: ... l.. ... 200.5 .. _, ___ 
.SEC. 12. Section 1742.1 is added to the Labor Code, to read: 

1742.1. (a) After 60 days following the service of a civil wage 
and penalty assessment under Seccion 1741 or a notice of withholdincr 
under subdivision {a) of Section 1771.6, the affected contractor, -
subcontractor, and surety on a bond or bonds issued to secure the 
payment of wages covered by the assessment or notice shall be liable 
for liquidated damages in an amount equal to the wages, or portion 
thereof, that still remain unpaid. If the assessment or notice 
subsequently is overturned or modified after administrative or 
judicial review, liquidated damages shall be payable only on the 
wages found to be due and unpaid. If the contractor or subcontractor 
demonstrates to the satisfaction of the director that he or she had 
substantial grounds for believing the assessment or notice to be in 
error, the director shall waive payment of the liquidated damages. 
Any liquidated damages collected.shall be distributed to the employee 
along with the unpaid wages. Section 203.5 shall not apply to 
claims for prevailing wages under this chapter. 
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{b) The Labor Commissioner shall, upon receipt of a request from 
the affected contractor or subcontractor within 30 days following-the ~ 
service of a civil wage and penalty assessment under Section 1741, ,.., 
a.fford t!:>.e ccpt:rac;tc:;-. Qr .. S.l.!flC9P\:ra~.\:9.;-- .. t:.he __ oppQ;:\:.\l!l:Lt.Y...!=<? . .rr.t."'~t:. ... ~.~-h. 
the Labor Commissioner or his or her designee to attempt to settle a 
dispute regarding the assessment without the need for formal 
proceedings. The awarding body shall, upon receipt of· a request from 
the affected contractor or subcontractor within 30 days following 
the service of a notice of withh.olding uncier subdivision {a) of 
Section 1771.6, afford the contractor or subcontractor the 
opportunity to meet with the designee of the awarding body to attempt 
to settle a dispute regarding the notice without the- ri'eed for formal 
proceedings. The settlement meeting may be held in person or by 
telephone and shall take place before the expiration of the 60-day 
period for seeking administrative review. No evidence of anything 
said or any admission macie for the purpose of, in the course of, or 
pursuant to, the settlement meeting is ·admissible or subject to 
discovery in any administrative or civil proceeding. No writing 
prepared for the purpose of, in the course of, or pursu~~t to, the 
settlement meeting, other than a final settlement agreement, is 
admissible or subject to discovery in any administrative or civil 
proceeding. The assessment or notice shall advise the contractor or 
subcontractor of the opportunity to request a settlement meeting. 

This section shall remain in effect only until January 1, 2005, 
and as of that date is repealed, unless a later enacted statute, that 
is enacted before January 1, 2005, deletes or extends that date. 

SEC. 13. Section 1742.1 is added to the Labor Code, to read: 
1742.1. {a) After 60 days following the service of a ·civil wage. 

and penalty assessment under Section 1741 or a notice of withholding 
under subd~vision (a) of Section 1771.6, the affected contractor 
subcontractor and surety on a bond or bonds issued to secure the 
payment of wa~es cover·ed by the assessment or notice shall be liable 
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for liquidated damages in an amount equal to the wages, or portion 
thereof, that still remain unpaid. If the assessment or notice 
subsequently is overturned or modified after administrative or 
judicial review, liquidated damages shall be payable only on the 
wages found to be due and unpaid. If the contractor or subcontractor 
demonstrates to the satisfaction of the administrative lavJ judge 
that he or she had substantial grounds for believing the assessment 
or notice to be in error, the administrative law judge shall waive 
payment of the liquidated damages. Any liquidated damages collected 

.. shall.be distributed to the. employee .along with the unpaid wages. 
Section .. 203 .. 5 .shall.not apply to claims. forc.prevailing .wages under 
this chapter. 

(b) The Labor Commissioner shall, upon receipt of a request from 
the affected contractor or subcontractor within 30 days following the 
service of a·civil wage and penalty assessment under Section 1741, 
afford the cqntractor or subcontractor the opportunity to meet with 
the Labor Commissioner or his· or her designee to attempt to settle a 
dispute regarding the asse'ssment without the need for formal 
proceea~ngs. The awarding body shall, upon receipt of a request from 
the affected contrac.tor or subcontractor within 30 days following 
the service of a notice of withholding under subdivision (a) of 
Section 1771.6, afford the contractor or subcontractor the 
opportunity to meet with the designee of the awarding body to attempt 
to settle a dispute regarding the notice without the need for formal 
proceedings.· The settlement meeting may be held in person or by 
telephone and shall take place before the expiration of the 60-day 
period for seeking administrative review. No evidence of anything 
said or any admission made for the purpose of, in the course of, or 
pursuant to, the settlement meeting is admissible or subject to 
discovery in any administrative or civil proceeding. No writing 
prepared for the purpose of, in the course of, or pursuant to, the 
.s.e.ttlement: .meeting, .other than a final se):.tlement agr~emen,t,,; . .l,_f> 
admissible or s·ubject to discovery in any administrative or civil 
proceeding. The· assessment or notice shall advise the contractor or 
subcontractor of the opportunity to request a settlement meeting. 

This section shall become operative on J~~uary l, 2005. 
SEC .. 14.· Section 1743 is adde6 to the Labor Code, to·read: 

17 43. ·I a) The contractor .and subcontractor shall be jointly and 
severally liable.for all·amounts due pursuant to a final order under 
this chapter or a ·judgment thereon·. The Labor Commiss.ioner shall 
first exhaust all reasonable remedies to collect the amount due from 
the subcontractor before pursuing the claim against the contractor. 

(b) From the amount collected, the wage claim shall be satisfied 
prior to the amount being applied to penalties. If insufficient 
money is recovered to pay each worker in full, the money shall be 
prorated among all workers. 

(c) wages for workers who cannot be located shall be placed in the 
Industrial Relations Unpaid Wage Fund and held in trust for the 
workers pursuant to Section 96.7. Penalties shall be paid into the 
General Fund. 

(d) A final order under this chapter or a judgment thereon shall 
be binding, with respect to the amount found to be due, on a bonding 
company issuing a bond that secures the payment of wages and a surety 
on a bond. The limitations period of any action on a payment: bond 
shall be tolled pending a final order that is no longer subject to 
judicial review. 

SEC. 15. Sect:ion 1771.6 of the Labor Code is repealed.· 
SEC. 16. Section 1771_5 is added to the Labor Code, to read: 
1771.6. (a) Any awarding body that enforces this chapter in 

accordance wit:h Section 1726 or 1771.5 shall provide notice of the 
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withholding of contract payments to the contractor and subcontractor, 
if applicable. The-notice shall be in writing and shall descr.ibe 
the nature of the violation and the amount of wages, penalties, and 
forfeitures withheld. Service of the notice shall be completed 
pursuant to Section 1013 of the Code of Civil Procedure by 
first-class and certified mail to the contractor and subcontractor, 
if applicable. The notice shall advise the contractor and 
subcontractor, if applicable, of the procedure for obtaining review 
of the withholding of contract payments. · 

The awarding -body- shall also serve a. copy.. of the notice by 
cer.t if i ed .. mai 1 .. to ... any .. bonding .. company: . issuing .a bond . .that . secures the 

·payment of wages covered by the -noti'ce and to any surety on 'a bond, 
if their identities are_known to the awarding body. . 

(b) The withholding of contract payments in accordance with 
Section 1726 or 1771.5 shall be reviewable. under Section 1742 in the 
same manner as if the notice of the withholding was a civil ·penalty 
order of the Labor Commissioner under this chapter. If review is 
requested, the Labor Commissioner may intervene to represent the 
awarding body. 

(c) Pending a final order, or the expiration of the time period 
for seeking review of the notice of the withholding, the awarding 
body shall not disburse any contract payments withheld. 

(d) From the amount recovered, the wage claim shall be satisfied 
prior to the amount being applied to penalties. If insufficient 
money is recovered to pay each worker in full, the money shall be 
prorated among all workers. 

(e) Wages for workers who c~~ot be located shall be placed in the 
Industrial Relations Unpaid Wage Fund and held in ·trust for the 
workers pursuant to Section 96.7. Penalties shall be paid into the 
General Fund of the awarding body that has enforced this chapter 
pursuant to Section 1771.5. · 

.SEC. 17 , Sect ion .. 177 ;I.. 7 .. qj: .. th.~ .. J:<~l:?C?J:' _<;:qd.§!_ .. :L.? ... f.§1§!~.1~f'i_,.. _ 
SEC. 18. Section 1773.1 of the Labor Code is amended to read: 

1773.1. (a) Per diem wages shall be deemed to include employer 
payments for health and welfare, pension, vacation, travel, 
subsistence, and apprenticeship or other training programs authorized 
by Section 3093, so long as the cost of training is reasonably 
related to the amount of the contributions,' and similar purposes, 
whe."l the term "per diem wages" is used in this chapter or in· ·any 
other statute applicable to public works. 

(b) Employer payments include all of the following·: 
(1) The rate of contribution irrevocably made by the employer to a 

trustee or third person pursuant to a plan, fund, or program. 
(2) The rate of actual costs to the employer reasonably 

anticipated in providing benefits to workers pursuant to an 
enforceable commitment to carry out a financially responsible plan or 
program communicated in writing to the workers affected. 

(3) Payments to the california Apprenticeship Council pursuant to 
Section 1777.5. 

(c) Employer payments are a credit against the obligation to pay 
the general prevailing rate of per diem wages. However, no credit 
shall be granted for benefits required to be provided by other state 
or federal law. Credits for employer payments also shall not reduce 
the obligation to pay the hourly straight time or overtime wages 
found to be prevailing. 

(d) The credit for employer payments shall be computed on an 
annualized basis where the employer seeks credit for employer . 
payments that are higher for public works projects than for pr~vate 
construction performed by the same employer, except where one or more 
of the following occur: 
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(1) The employer has an- enforceable obligation to make the higher 
rate of payments on future private construction performed by the 
employer. 

(2) The higher rate of payments is required by a project labor 
agreement. 

(3) The payments are made to the CallforniO< Appr8nticeship Council 
pursuant to Section 1777.5. 

(4) ·The director determines ·that anriualization would not serve t:he 
·purposes of this chapter . 

. (e) .. For the. purpose of determining those per diem. wages for 
... contracts,_ .. the .representati Ye_. ot .... <?.:O.Y. _p;~q,ft, c;:la!lsJt'i cat~QJ1, ... Qr :t;ype 

of worker needed to execute contracts shall file with the Department 
of Industrial Relations fully executed.copies of the collective 
bargaining agreements for the particular craft, classification, or 
type of work involved. The collective bargaining agreements shall be 
fiied after their execution and thereafter may be taken into 
consideration pursuant to Section 1773 whenever filed 30 days prior 
to the call for bids. If the collective bargaining agreement has not 
been formalized, a·typescript of the final draft may be filed 
temporarily, accompanied by a statement under penalty of perjury as 
to its effective date. 

Where a copy of the collective bargaining agreement has previously 
been filed, fully executed copies of all modifications and 
extensions of the agreement that .affect per diem wages or holidays 
shall be filed. 

The failure to comply with filing requirements of this subdivision 
shall not be grounds for setting aside a prevailing wa.ge 
determination if the information taken into consideration is correct. 

SEC. 19. Section 1775 of the Labor Code, as amended by Section 1 
of Chapter 757 of the Statutes of 1997, is repealed . 

. .§>J;;_C._:20 .. Section 1775 of the Labor code, as added by Section 2 of 
Chapter 757 of-th~·St~t~tes. ;;f i99-7:· i-s-~ended .. to :t=ead: ···- ·- .... 

1775. (a) The contractor and any subcontract:or under him or her 
shall, as a penalty to the state or political subdivision on whose 
behalf the contract is made or awarded, forfeit not m~re than fifty 
dollars ($50) for each calendar day, or portion thereof,_for each 
worker paid less than the prevailing wage rates as determined by the 
director for the work or craft in which the worker is employed for 
any publi·c ·work done under the contract by him or her .or, except as 
provided in subdivision (b), by any subcontractor under him or her. 
The amount of this penalty shall be determined by the Labor 
Commissioner based on consideration of both of the following: 

(1) Whether the failure of the contractor or subcontractor to pay 
the correct rate of per diem wages was a good faith mistake and, if 
so, the error was promptly and voluntarily corrected upon being 
brought to the attention of the contractor or subcontractor. 

(2) Whether the contractor or subcontractor has a prior record of 
failing to meet its prevailing wage obligations. 

The determination of the Labor 
Commissioner as to the amount of .the penalty shall be reviewable only 
for abuse of discretion. The difference between t:he prevailing wage 
rates and the ·amount paid to each worker for each calendar day or 
portion thereof for which each worker was paid less than the 
prevailing vJage rate shall be paid to each worker by the contractor 
or subcontractor, and the body awarding the contract shall cause to 
be inserted in the contract a stipulation that this section will be 
complied with. 

(b) If a worker employed by a subcontractor on a public works 
project is not paid the general prevailing per diem wages by the 
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subcontractor. the prime contractor of the project is not liable for 
any penalties under subdivision (a) unless- the prime contractor had 
knowledge of that failure of the subcontractor to pay the specified 
prevailing rate of wages to those workers or unless the. prime 
contractor fails .to comply with all of the following requirements: 

(1) The contract executed Letweet1 the contractor and the 
subcontractor for the performance of work on the publi~ works project 
shall include a copy of the provisions of Sections 1771, 1775, 1776, 
1777.5,·1813, and··l815. 

( 2) The contractor. shal).: .. m<;>nit6.r __ tl1.e _p~rymemt. oL t_P,e, ~pec.i,fied . 
ge!Je ral Pr.eY1'liJing._ ~a l;:g_.Qf •. P.!i'.;cQ.igJlU!Ul_g_~§ __ ):J_y:_ .t.h!L§@.!;on \;J"ar;;~~ .. t:_Q_ the 
employees, by periodic review of the certified paYroll records of 
the subcontractor. 

(3) Upon becoming aware of the failure of the subcontractor to pay 
his or her workers the specified prevailing rate of wages, the 
contractor shall diligently take· corrective action to halt or rectify 
the failure, including, but not limited to, retaining ·sufficient 
funds due the subcontractor for work performed on the public works 
project. 

( 4) . Prior to making final payment to the subcontractor for work 
performed on the public works project, the contractor .shall-obtain an 
affidavit signe'd under penalty of perjury from the subcontractor· 
that· the subcontractor has paid the specified general prevailing rate 
of per diem wages to his or her employees on the public works 
project and any amounts due pursuant to Section 1813. 

(c) The Division of Labor Sta."ldards Enforcement shall notify the 
contractor on a public works project within 15 days o.f the receipt by 
the Division of Labor Standards Enforcement of a complaint of the 
failure of a subcontractor on that public works project to pay 
workers the general prevailing rate of per diem-wages: 

·SEC .. 21. This act shall· become operative on July 1, 2001'. 
SJ;:C:.: .?2 , __ N'2_,Et;'~l,l.:J;'S~I!len,~~f>: __ ;-~CI1:':~!."!.~ .. J:>Y. .. !~-~'!__3_C:_~--P':;!':S~':l-E_l:. to 

Section 6 of P.rticle XIIIB of the Califo=ia Constitution for certain 
costs that may be incurred by a local agency or school distric.t 
because in that regard this act creates a new crime or infraction, 
eliminates a c~ime or infraction, or changes the penalty for a crime 
or infraction, within the meaning of Section 17556 of the.Government 
Code, or changes the definition of a crime within the meaning of 
Section 6 of Article XIIIB of the California Constitution. 

However, notwithstand~ng Section 17610 of the Government Code, if 
the commission on State Mandates determines-that this act contains 
other costs mandated by the state, reimbursement to local agencies 
and school districts for those costs shall be made pursuant to Part 7 
(commencing with Section 17500) of Division 4 of Title 2 of the 
Government Code. If the statewide cost of the claim for 
reimbursement does not exceed one million dollars ($1,000,000), 
reimbursement shall be made from the State Mandates Claims Fund. 
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Senate Bill No. 975 

CHAPTER 938 

An act to amend Section 63036 of the Government Code, and to 
amend Section 1720 of the Labor Code, relating ro the California 
infrastructure and economic development bank. 

[Approved by Govemor October 14, 2001. Filed 
with Secretary of State October 14. 200 1.] 

LEGISLATIVE COUNSEL'S DIGEST 

SB 975, Alarcon. California Infrastmcture and Economic 
Development Bank. 

Existing law, the Bergeson-Peace Infrastructure and Economic 
Development Bank Act, establishes the California Infrastructure and 
Economic Development Bank in the Trade and Commerce Agency. The 
act requires public works financed by the bank to comply with cenain 
laws applicable to payment of prevailing wages on public works. 

This bill would require any of those public works financed through the 
use of industrial development bonds under the California Industrial 
Development Financing Act to comply with those laws relating to 
payment of prevailing wages. 

Ex.isting law generally defines "public works" to include 
construction, alteration, demolition, or repair work done under contract 
and paid for in whole or in pan out of public funds. 

This bill would redefine "public works" to include installation and 
provide that "paid for in whole or in pan with public funds" means 
cenain payments, transfers, credits, reductions, waivers, and 
performances of work, but does not include the construction or 
rehabilitation of affordable housing units for low- or moderate-income 
persons, as specified. 

This bill would provide that certain private residential housing 
projects and development projects built on private propeny are not 
subject to the prevailing wage, hour, and discrimination laws that govern 
employment on public works projects. 

This bill would also make technical, nonsubstantive changes. 

The people of the State of Califomia do enact as follows: 

SECTION l. Section 63036 of the Government Code is amended to 
read: 
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63036. It is the intent of the Legislature that the activi~es of the banlc 
be fully coordinated with any future legislative plan involving growth 
management su·ategies designed to protect California's land resource, 
and ensure its preservation and use it in ways which are economically 
and socially desirable. Furti:Jer, all public works financed pursuant to this 
division, including those projects financed through the use of industrial 
development bonds under Title 10 (corrunencing with Section 91500), 
shall comply with Chapter 1 (commencing with Section 1720) of Part 
7 of Division 2 of the Labor Code. 

SEC. 2. Section 1720 of the Labor Code is amended to read: 
1720. (a) As used in this chapter, "public works" means: 
(1) Construction, alteration, demolition, installation, or repair work 

done under contract and paid for in whole or in part out of public funds, 
except work done directly by any public utility company pursuant to 
order of the Public Utilities Commission or other public authority. For 
purposes of this paragraph, "construction" includes work petformed 
during the design and preconstruction phases of construction including, 
but not limited to. inspection and land surveying work. 

(2) Work done for irrigation, utility, reclamation, and improvement 
districts, and other districts of this type. "Public work" shall not include 
the operation of the irrigation or drainage system of any irrigation or 
reclamation district, except as used in Section 1778 relating to retaining 
wages. 

(3) Street, sewer, or other improvement work done under the 
direction and supervision or by the authority of any officer or public 
body of the state, or of any political subdivision or district thereof, 
whether the political subdivision or district operates under a freeholder's 
charter or not. 

(4) The laying of carpet done under a building lease-maintenance 
contract and paid for out of public funds. 

(5) The laying of carpet in a public building done under contract and 
paid for in whole or part out of public funds. 

(6) Public transportation demonstration projects alltborized pursuant 
to Section 143 of the Streets and Highways Code. 

(b) For purposes of this section, "paid for in whole or in part out of 
public funds" means the payment of money or the equivalent of money 
by a state or political subdivision directly to or on behalf of the public 
works contractor, subcontractor, or developer, performance of 
construction work by the state or political subdivision in execution of the 
project, transfer of an asset of value for less than fair market price; fees, 
costs, rents, insurance or bond premiums, loans, interest rates, or other 
obligations that would normally be required in the execution of the 
contract, which are paid, reduced, charged at less than fair market value, 
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waived or forgiven; money to be repaid on a contingent basis; or credits 
applied against repayment obligations. 

(c) Notwithstanding subdivision (b): 
(1) Private residential projects built on private property are not 

subject to the requirements of this chapter if the projects are not built 
pursuant to an agreement with a state agency, redevelopment agency, or 
local public housing authority. 

(2) (A) If the state or a political subdivision requires a private 
developer to perform constmction, alteration, demolition, installation, 
or repair work on a public work of improvement as a condition of 
regulatory approval of an otherwise private development project, and the 
state or political subdivision contributes no more money, or the 
equivalent of money, to the overall project than is required to perform 
this public improvement work, and the state or political subdivision 
maintains no proprietary interest in the overall project, then only the 
public improvement work shall tbereby become subject to this chapter. 

(B) If the state or a political subdivision reimburses a private 
developer for costs that would normally be borne by the public, or 
provides directly or indirectly a public subsidy to a private development 
project that is de minimis in the context of the project, an otherwise 
private development project shall not thereby become subject to the 
requirements of this chapter. 

(3) The construction or rehabilitation of affordable housing units for 
low- or moderate-income persons pursuant to paragraph (5) or (7) of 
subdivision (e) of Section 33334.2 of the Health and Safety Code that 
are paid.for solely with moneys from a Low and Moderate Income 
Housing Fund established.pursuant to Section 33334.3 of the Health and 
Safety Code or that are paid for by a combination of private funds and 
funds available pursuant to Section 33334.2 or 33334.3 of the Health and 
Safety Code does not constitute a project that is paid for in whole or in 
part out of public funds. 

( 4) "Paid for in whole or in part out of public funds" shall not include 
tax credits provided pursuant to Section 17053.49 ·or 23649 of the 
Revenue and Taxation Code. 

(d) Notwithstanding any provision of this section to the contrary, the 
following projects shall not, solely by reason of this section, be subject 
to the requirements of this chapter: 

(1) Qualified residential rental projects, as defined by Section 142 (d) 
of the Internal Revenue.Code, financed in whole or in part through the 
issuance of bonds that receive allocation of a portion of the state ceiling 
pursuant to Chapter 11.8 of Division 1 (commencing with Section 
8369.80) of the Government Code on or before December 31, 2003. 
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(2) Single-family residential projects financed in whole or in part 
through the issuance of qualif1ed mortgage revenue bonds or qualified 
veterans' mortgage bonds, as defined by Section 143 of the Internal 
Revenue Code, or with mortgage credit certificates under a Qualified 
Mortgage Credit Certificate Program, as defined by Section 25 of the 
Internal Revenue Code, that receive allocation of a portion of the state 
ceiling pursuant to Chapter 11.8 of Division 1 (commencing with 
Section 8869.80) of the Government Code on or before December 31, 
2003. 

(3) Low-income housing projects that are allocated federal or state 
low-income housing tax credits pursuant to Section 42 of the Internal 
Revenue Code, Chapter 3.6 of Division 31 (commencing with Section 
50199.4) of the Health and Safety Code, or Sections 12206, 17058, or 
23610.5 of the Revenue and Taxation Code, on or before December 31, 
2003. 

(e) If a statute, other than this section, or an ordinance or regulation, 
other than an ordinance or regulation adopted pursuant to this section, 
applies this chapter to a project, the exclusions set forth in subdivision 
(d) shall not apply to that project. 

(f) For purposes of this section, references to the Intemal Revenue 
Code shall mean the Intemal Revem1e Code of 1986, as amended, and 
shall include the cmTesponding predecessor sections of the Internal 
Revenue Code of 1954, as amended. 
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Senate Bill No. 972 

CHAPTER 1048 

An act to amend Section I 720 of the Labor Code, relating to public 
works. 

[Approved by Governor September 28, 2002. Filed 
with Secretary of State September 28, 2002.) 

LEGISLiirJVE COUNSEL'S DIGEST 

SB 972, Costa. Public works: prevailing wages. 
Existing law defines a project as a "public work" if the project 

involves construction, alteration, demolition, installation, or repair work 
that is done under contract and paid for in whole or in part out of public 
funds, as specified. Existing law generally requires that not less than the 
general prevailing rate of per diem wages, as specified, be paid to 
workers engaged in a public work, as defined, but excludes cenain types 
of housing projects from these requirements. 

This bill would exclude fTom the requirements of public works and 
prevailing wage Ia ws the construction, expansion, or rehabilitation of 

· privately owned residential projects that are self-help housing projects, 
operated on a not-for-profit basis as housing for homeless persons, or 
that provide for housing assistance. 

This bill would specify that this provision and amendments made by 
a prior statute do not preempt loca·l ordinances requiring the payment of 
prevailing wages on housing projects. 

This bill would also make technical, nonsubstantive changes. 

The people of the State of California do enact as follows: 

SECTION 1. Section 1720 of the Labor Code is amended to read: 
1720. (a) As used in this chapter, "public works" means: 
(1) Consuuction, alteration, demolition, installation, or repair work 

done under contract and paid for in whole or in part out of public funds, 
except work done directly by any public utility company pursuant to 
order of the Public Utilities Commission or other public authority. For 
purposes of this paragraph, "construction" includes work performed 
during the design and preconstruction phases of construction including, 
but not limited to, inspection and land surveying work. 

(2) Work done for irrigation, utility, reclamation, and improvement 
districts, and other districts of this type. "Public work" does not include 
tbe operation of the irrigation or drainage system of any irrigation or 
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reclamation district, except as used in Section 1778 relating to retaining 
wages. 

(3) Street, sewer, or other improvement work done under the 
direction and supervision or by the authority of any officer or public 
body of the state, or of any political subdivision or district thereof, 
whether the political subdivision or district operates under a freeholder's 
charter or not. 

(4) The laying of carpet done under a building lease-maintenance 
contract and paid for out of public funds. 

(5) The laying of carpet in a public building done under contract and 
paid for in whole or in part out of public funds. 

(6) Public transportation demonstration projects authorized pursuant 
to Section 143 of the Streets and Highways Code. 

(b) For purposes of this section, "paid for in whole or in part out of 
public funds" means all of the following: 

(1) The payment of money or the equivalent of money by the state or 
political subdivision directly to or on behalf of the public works 
contractor, subcontractor, or developer. 

(2) Performance of construction work by the state or poEtical 
subdivision in execution of tbe project. 

(3) Transfer by the state or political subdivision of an asset of value 
for less than fair market price. _ 

(4) Fees, costs, rents, insurance or bond premiums, loans, interest 
rates, or other obligations that would normally be required in· the 
execution of the contract, d1at are paid, reduced, charged at less than fair 
market value, waived, or forgiven by the state or political subdivision. 

(5) Money loaned by the state or political subdivision that is to be 
repaid on a contingent basis. 

(6) Credits that are applied by the state or political subdivision against 
repayment obligations to the state or political subdivision. 

(c) Notwithstanding subdivision (b): 
(1) Private residential projects built on private property are not 

subject to the requirements of this chapter unless the projects are built 
pursuant to an agreement with a state agency, redevelopment agency, or 
local public housing authority. 

(2) If the state or a political subdivision requires a private developer 
to perform construction, alteration, demolition, installation, or repair 
work on a public work of improvement as a condition of regulatory 
approval of an otherwise private development project, and the state or 
political subdivision contributes no more money, or the equivalent of 
money, to the overall project than is required to perform this public 
improvement work, and the state or political subdivision maintains no 
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proprietary interest in the overall project, then only the public 
improvement work shall thereby become subject to this chapter. 

(3) If the State or a political subdivision reimburses a private 
developer for costs that would normally be borne by the public, or 
provides directly or indirectly a public subsidy to a private development 
project that is de minimis in the context of the project, an otherwise 
private development project shall not thereby become subject to the 
requirements of this chapter. 

· (4) The construction or rehabilitation of affordable housing units for 
low- or moderate-income persons pursuant to paragraph (5) or (7) of 
subdivision (e) of Section 33334.2 of the Health and Safety Code that 
are paid for solely with moneys from a Low and Moderate Income 
Housing Fund established pursuant to Section 33334.3 of the Health and 
Safety Code or that are paid for by a combination of private funds and 
funds available pursuant to Section 33334.2 or 33334.3 of the Health and 
Safety Code do not constitute a project that is paid for in whole or in part 
out cif public funds. 

(5) "Paid for in whole or in part out of public funds" does not include 
tax credits provided pursuant to Section 17053.49 or 23649 of the 
Revenue and Taxation Code. 

(6) Unless otherwise required by a public funding program, the 
constrLJction or rehabilitation of privately owned residential projects is 
not subject to the requirements of this chapter if one or more of the 
following conditions are met: 

(A) The project is a self-help housing project in which no fewer than 
500 hours of construction work associated with the homes are to be 
performed by the homebuyers. 

(B) The project consists of rehabilitation or expansion work 
associated with a facility operated on a not-for-profit basis as temporary 
or transitional housing for homeless persons with a total project cost of 
less than twenty-five thousand dollars ($25,000). 

(C) Assistance is provided to a household as either mortgage 
assistance. downpayment assistance, or for the rehabilitation of a 
single-family borne. 

(D) The project consists of new constrLJction, or expansion, or 
rehabilitation work associated with a facility developed by a nonprofit 
organization to be operated on a not-for-profit basis to provide 
emergency or transitional shelter and ancillary services and assistance 
to homeless adults and children. The nonprofit organization operating 
the project shall provide, at no profit, not less than 50 percent of the total 
project cost from nonpublic sources, excluding real property that is 
transferred or leased. Total project cost includes the value of donated 
labor, materials, architectural, and engineering services. 
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(E) The public participation in the project that would otherwise meet 
the criteria of Sllbdivision (b) is public funding in the form of 
below-market interest rate loans for a project in which occupancy of at 
least 40 percent of the units is restricted for at least 20 years, by deed or 
regulatory agreement, to individuals or families earning no more than 80 
percent of the area median income. 

(d) Notwithstanding any provision of this section to the contrary, the 
following projects shall not, solely by reason of this section, be subject 
to the requirements of this chapter: 

(1) Qualified residential rental projects, as defined by Section 142 (d) 
of the Internal Revenue Code, financed in whole or in pan through the 
issuance of bonds that receive allocation of a portion of the state ceiling 
pursuant to Chapter 11.8 of Division 1 (commencing with Section 
8869.80) of the Government Code on or before December 31, 2003. 

(2) Single-family residential projects financed in whole or in part 
through the issuance of qualified mortgage revenue bonds or qualified 
veterans' mortgage bonds, as defined by Section 143 of the Internal 
Revenue Code, or with mortgage credit certificates under a Qualified 
Mortgage Credit Certificate Program, as defined by Section 25 of the 
Internal Revenue Code, that receive allocation of a portion of the state 
ceiling pursuant to Chapter 11.8 of Division 1 (commencing with 
Section 8869.80) of the Government Code on or before December 31, 
2003. 

(3) Low-income housing projects that are allocated federal or state 
low-income housing tax credits p11rsuant to Section 42 of the Internal 
Revenue Code, Chapter 3.6 of Division 31 (commencing with Section 
50199:4) of the Health and Safety Code, or Section 12206, 17058, or 
23610.5 of the Revenue and Taxation Code, on or before December 31, 
2003. 

(e) If a statute, other than this section, or a regulation, other than a 
regulation adopted pursuant to this section, or an ordinance or a contract 
applies this chapter to a project, the exclusions set forth in subdivision 
(d) do not apply to that project. 

(f) For purposes of this section, references to the Internal Revenue 
Code mean the Internal Revenue Code of 1986, as amended, and include 
the corresponding predecessor sections of the Internal Revenue Code of 
1954, as amended. 

(g) The amendments made to this section by either Chapter 938 of the 
Statutes of 2001 or the act adding this subdivision shall not be construed 
to preempt local ordinances requiring the payment of prevailing wages 
on housing projects. 
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GROUP 3. PAYMENT OF 'PREVAILING WAGES UPON 
PUBLIC WORKS 

Article 1. llrlinitintt• 

16000. Person. .'fhe term "prrsun'' 111<'1111~ ""-" illllb·iolunl, 
ncrnhip, corpornlion, II!'!<Udnliou, m· nn_,. lu~nl slntr, ro•nionnl, 
nr· intr .. nnliunnl Juhur uuiun, ur nuy uflwt· ni'J!fltti.,uti•JII. ur nny 
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nuril, pnsl:rgr• prr•pnid nrrrlllllrlrr•ssl'rl l<t tlu• I"'~'~"" nr· "I!''""·'· witlr whom 
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'"·-•·•-• 55, No. 9-5·5-56) 

16101. Publicnlion of Rntes. In "l"''·if.dn~t wn~r rntcs in the 
. publislwll o·nll fur hiol,.- p!lrSllllllt In Ho•diutt lila o[ tl1<· l.nhor 1'11tl1!, 
·the bool.'· uwnnliitl! nnr o·nttlrnl'l fnr pnhlit• 11·urk ur othrrwisr nndn
' lakin~ pnhlit• wnrk shnll llirl'dly li"l, ioh·nlif~- nnd srpnmtrl~· ~lnll' in 
- eaeiL pnblislll'ol <·nil fur hi1lH lin• Jll'!'l'llilin::- ntl!' u£ -wngrs for l'nch crn£t, 
-classili~nlinn ,.,. lypo• u[ wudwn•n nrt•olt•ol lu r:tl'l'Hic lhr contrnct. 

,\1-lir·lr :1. ·J•<'tilimrs to HHie"· l'rcYniling 
Wnl!<' Hnlr J lt•tpr·minntions 

16200. Authority Delegated to Labor Oommio9ioner. 'fh~ f,nbnr 
Comntis.~inlll'l' i~ thr nulhnl'i7.<'•' I'I'JII'r~<'nlntiw or lh" Din~l'lor· o( Tnrln~-

·- trial llo•ln I inns f.,,. IJ,.. 1"~~'1'""'' n f nr·f in!!· nn p~lil in us li lo•tl pn rnurmt 
, · to Lnhnr I 'olio• Hr·d intr l li:IA. 

- 1G20L Mnnncr or Filing. '~"'"-'' tll'lilillll 'pnrsnnnl to RP<"linn 
i773.4 irf fin· t.ulour f 'nrlo• 1<hnll hi' lilr•ol in triplio·nlr with I he •lirrrhll' 
by. delin·ry In llrr· lonlnu· Cnunui""inoll't', !J(j:i :\lil'-~ion ~IJ·r·l'l, Hnn l"rnn· 
cisco 3, ( 'nlifnrnin. l'o:l ilinns mn.•· lor• lilr·•l in f'l'I"><UII or h.1· mnil. The 
date nr ,.,.,.,.;"' nf 1111' (ll'liliun h~- lhr Lnlmo· CnnJIIIi!<!<inurl' shnll rnll-
8ti~lt• 11,.. chrlt• <>II whio·h lht• pr·tilinn i~ tlr•\•nrl'rl lih•rl. 

18202. Form. l•;ro·ry pr·l il i"'' ur 1111wr '''"'11111<'111 lih-ol nr ~PI',.,.,( 
· ponnrnrrl In I"'"''' nih"' slmll In• prinh·•l ,.,. wrillt•n II (IIIII !!""'' white 

paper nf It• II r·r .,,. '''1!111 si7.<'. Tht• I'" I il in11 nr nl hrr rl<><'IIIIH'ttf. nml :rll 
- eopiN< llll•r-rul' ~··no·cl .... fil•··l. ~'""' .... ,.,,.,,. '""' '''J!iltll' '""' if ·~·pr· 

writt.-u. shull 1w tlouhll'·~)'fll·t•tl. p:t~Pf1 n1. llw hulhnu, mul nil •·~tpit~ 
Bhall cmrl'nnn in nil r-r-spt•o·l• In lltt• m·iginnl pr•lition or tlu~nnrenl. 'l'h!' 
petitiun nl' rhwnlill'nl shnll !11• ~•·t·ur-r•ls honnrl or stnph•ol. Tlw unm<', 
address 111111 lr·ll'phntll' nr lire• 11l'j!lllli7.nliun tiling !h£' prlilit•tt. or it!! 
attornr~· if tlrr· twlilinn i• tih·•l h~- 1111 nllut·nry shnl\ np)l\'111' in tht• npprr 

·ielt-hmrrl r·nrn•·r uf lh<' fir~<! prtl!<' nr lhc prlilimr. 

16203. Content. 1•:,-,.,._,. ]WI il inn lil•·•l Jlllrsunnt to R,.,., ion 1 il:l.-\ 
of the lonhno· f.'onlr• "hnll r•nuluin 1111rl ~rpnl'lllr·Ir ~lnlr lhr following: 

(11) Tlrt• nllllll' nml rulclr·r·"" nf II•~ Jll'l-stlll Iii in!! tlw pPtil inn, lo
getlwr wil It 'I Ito• 11111111' IIIII I ndt(rr·s.~ nf lht• pt'I'><UII \"t•ri f.dlll! the Jl<'l ilion 
if difTt•l'l'lll fi'UIII tJu• fii'I'Sttll filin~ 1111' Sllllll'. 

{hl \\'l,..llu•o· !lw Jwliliun•·•· is 11 f'l'"~l"''''in• loiolrlc·o· or llr<' r·•·lll'<'· 
eenlnlh-t• nr 11 pru~pr•t•lin• lfidtll'l'~ Ul' llu• n•pl·t·s••nfulin• fir tH11' Ul' ltHirt• 
cro[t~. o·ln>sifio·nli""" or lyp•·s ur wnrlun•·n illl'nho·tl iu llu• pulolio· m11·k 
contnwl. lr•J!''""''' wilh n "l""·itio· tll'si~rn•l irn• nr llu• rnrltu·,. nf pl'li

16100. Hourly Rates. Wht•flt'l·o·r lltHI'_ is nu rlnil,,- mlc of wng~_ - , , 
J!I'IWI'IIll~· prrvnilinl! fo!1: II Jtin•tt l'l'llft, dnssilio·ntinn Ill' 1."\le of work;-~~ 
lltl'lr 1h1• ~rrrnnl tll'f!r:lllllrl! nolo~ nf "'"!!''"' !"''' hnttr•_sln•ll l11• nsr·crtnincd 

. tionrJ·'s lottsirn·s~. if lrr• l~t• n l"'""l"'''lh·r• hirlrlo•l'. nr 11 rlr•si).!lllllinnnf <'lll'h 
.. -craft, t•lnssilit·nl iurl nr 1~"1"' ur- wurkntr•n rt•J•rc""""''' "-" him if ""'· 

petitiunPr· In· n rr·pn·sr•ntnlin• nf ruu• nr· nrnrr• cr-nfl><. ehr"'lilienlion~ or 
types of wurlmn·n im·uh·•·•l hr lltt• puhli•• wm·k!l pmj!'c!. . -

11_,- llrr~ hnrly 11\l'lll'llingc 1.11" """' ,.,,..1 ,,.. llllilourizirrgc !111• pnlolil! work 
suo•h .,,., fl, ,.,,s.,ilio·nl.ioll ,,. 1.''1"' or: morl<. ntrrl ior snr·lo o•1'o·otf the general 
prn11ilin:.r rain or. per olio•m WIIJ!I'~1 slrnll Ill' ''"l"'''"~o·rln~ an hourly ra~-

(d Tlw nllit·inl '"'""' uf tlw nwnrrliu~ l1ntl.•·. tol!••tlrrr wilh lh£' dntc 
'en wltio·h lfu• o·UJI fnl' Jrj,J" \\'li.S fir~l pultlis]wrl 111111 lhP lllllllC 111111 fol!'ll· 

tion nf llw nt•Wstn•p•·•· in whio•h Hll<'h pnhlil'ulinn 1ras mnolc.-11. true nml 
corred full t·up_,. nl' llrr· •·nil fur hid>~ ns pnlJiishl'tl ~hull Ill' nt!Rdtcd to 

urod Hhl~ idenlilied uceorr.litrl!l.r in lire t:orll fnr hiols. ' pel il inn. e 
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BGB JNI>URTUIAI, HP.I.AThiNS TITLE 
(Regioler 6B, No. 8-5·5·811) 

~ ~ 

( u) If petitioner he 11!1 nwnruing uody which i~ n dcpnrtmeo~ 
bonrtl, authority or polilicnl nubdiviRion other limn n Nmnt.1·, city aod _ 
county, city or township; the m\'nrtlin~ bod~· "hnll d~!!r!rihc the pareot .,! 
or principal organization of which it iR n pnrt, nml shall ~pccify the < 
statutory authority I or undertakiug _public works. 

- (c)' 'fire manner in which the ""l!'C rntc dctcnninntion by the 
awarding uody fnils to comply with the }1rovisior111 of JJabor Code. 
Section 1773. · 

(1) Every petition nS!'Ierting- thnt tlrP- npplienhle pre
vailing rate for one or more rrnfts, cln~Rilirnliorm or types 
of work necderl to CJ<ecnle n l'mrtrnr.t i~ rlilfl'r!'nl- from that 
ascertained by lire nwnrrling ho.ly Rhnll sri- forlh lire rnte the 
petitio11er claims to he correct lor eneh dispnlcorrntl', togethet 
with npeciflc reference to pnrliculnr fnds p.-odtling the basls 
for RUd,- clnim. 'Yhcne1·cr snd1 fnct~ r~lnll' to n pnrlicular 
employ~r of Rrmh. crnft., dns.qiiJcntion or t~·pl! u[ work, the 
facts stated mu!lt idP.nlify the employer hJ- nnnr<' n111l nddresa _ 
and gi\'e the number or oppro:'l:imnte umnhPr u[ workers in
vol~ed. 

(2) B1·ery pctiliou ns.~crt.ing thnl llrr nwnnling holly has 
fnilctl to IL'C<'rtnin mul •~ousirler nil nripli~nhl~ rnt!'ll required 
to h~ eormirle•·r.•l hy _it ~lrnll Rp~dtlo•Jlllr Rllll" in ""' petition 
1~hir·h rnl.rll lmn• not hr<'n ""rr~irl<'rP.rJ' h_,. lh~ nwnnliug hor1y. 

(!I) Whrrc llrl' rnfP.s nHcerfnirwrl h,l' the nwnnlinl! body 
nrc the same ns the npplicnule rnll'll r~tnhlislu•rl h,l' the col
lective hnqmiuiug nl!'teemeut nnrl rnl!'s of pnr ll!'t<'nnincd for 
fedrrnl public worlts wilhiu thr lnenlity nnrlthr nrnrcst Jabot 
market nrea where the jnrhlic work i!l lo )m prrfnrrnc<l, the 
petition Rhnll ~pecillcnlly dcscrihc the ninnuer nud c:'l:t~nt to -
which such rntes do not constitute the rntr!l nclunlly pre
vailing in the locality where lire public wor·k is to be per' 
formed, nml nlrall set fort.h nnt! fully itlentifr the e:tistcnce ol 
any ratr.s ns~~rt~u by pclilionrr to lm prr1·niling in the locality·. 
nml relied upon in Rnpport of the (l~tition. 

16204. Failure to Include Copy of Call for Bids. 1l flrr prlition 
fail~ to contain n copy of !.he rnll for hid~ ns prnl'i<lr<l in l:lection _ 
lfl203 ( ,, ) , Urc •I i •·c·~t or mny rlisnri"-q !.Ire peril inn fnrt h\\'il h nr mny, ii 
in Lis jmlgment good en usc is shown, l"~l'llril the pd it iuu lo 1~<! nmcru.led 
to indoutc Ruch copy. 

16206. Filing Copy With Awarding Body. ][ the petitioner be .. 
other than nn awarding body; the petitioner mnr ronenrr!'ntly with., 
the llling _of the originnl petition, or otlrrndse shnll within two days · 
lhcrca[tcr, fllc n ·~opy nf the pel ilion with thP n\\'nnling lmtlr. Jmmedi-: 
nl.rly 1lf10JJ tlrP. filing of sn<'11 cnpy ,dt lr tire nwnnling lrnrl_,-, nnd not' 
lnln thnn five dnp• 11fl.cr the filiug- of I h" m·il!in11l prt it. ion. I. he peU- _ 
lioner RlraLI file wit.h the L11hor Comnrissionu llll ntlida1·it of the llling · 
with lhc nn-nnling botl.r. .. 

(~T,.....,.~ •l~r•n ;r:o fJ(ll) 

--,_-··1 
. ., ~ " ~ .. ,, __ , 

ImvlsJON imconn i~un HEoisTER 56, No. a 
(l\lnr 5, 1!!56} 

TITLE 18. PUBLIC REVENUES 

CnAr-Tr.n 2. BoAno oF EquALIMTION 

SuucJiAI'TF.R 4. SALES AND UsE 'fA.'!: 

TlriR purl of n .. ginti•r !iG, No.8, contnin~ nil the iulditionR, amcml
ments, and repents aiTccling the obovc-cntitled portion of the Call· 
loroin ArlminiRtrative Code which were filed with the Secretary of 
State frnm April 21. 1!15H. to nml irwl\uling l\[ny 5, 1!156. 

H i11 huporlnnt thnt the lmlrlcrs of the above-entitled portion of the 
elide check I he section numbers listed below as well as the page numbers 

-: when inRt'rting this material iu the code and removing the superseded 
materinl. In cnsc o£ doubt rely upon the section numbers rather than the 
page lllll_ubcrs since the section Jmmbel'll must run consecutively even· 
thongh thcro mny ho nn error in the paging .. 

S£CTION CHANGES 

Unlr"-q othcrwis~ .nnlrol, the Rections listed below nrc amended 
herein. 

Rrrllnn 

!!:.!11~ Pfhl~ 1 
~!!U.-1 ntlflf'tl 

~relinn 

· 22U:t n•ltf.,·tl 
!!::?fKI n•lll~•l 

PAGE CHANGES 

REMOVE INSERT 
Old Pagn Attached Pageo 

sot -5o2 sot-602 
·------- &4B.I through &48.4 

Do Not Throw Awny Superseded Material. Save it and place it in 
· a sepnrnte file unllrr tho original heading (either the appropriate title 
·or register hcndin:;r}. It will thcn alwnytl be possible to find the prior 

wording o£ nny section by usiug the history notes provided. 

Non-:: 'l"hl~ rrr-h•lnn ~~:heft (fl oot n p11Tt or tin~ ro•le nrnl Bhould not ba IOJterlf"fl 
lhor•lri. It I~ rhtrO:r for fillnr; iJUrpo•••- H prc.•ornd l<lth th• r-emor..J poe; .. , It wUJ 
afford a rrn•lr rdt'rr.hee to r.he Bt!~llona nli~ted by nr;eney action. 
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TNritiSTRIAL tltLA-rfONS I .a." 1 LC.. Q 

(Rogl01or n. tlo. 2-1_..11) 
"ITfLt.. D ~,. 1\l, • .t..::J. UI'Uj .. I VULH ................ .... 

!Hoglolor 11. tlo. 2-1-U.nl 

GROUP J. PAYMEtiT OF PAEVAILINO'WO.GES LIPOII 
PUBLIC WORI(S 

Article I. Definiliom 

16000. Director. The term "Director" 1ileans the Director of the 
Department of hidustrial"llelalions or· a duly authorized representative. 

Non:: Aulhoril)' cited for Group 3, Soc lions 54 ond; ITIJ.S; Labor Code. Reference: 
Scctiom J771i-177J.R, [.,hor Code. 

1/irlwo:· L 1\epcal!'f of Group 3, (Arlklc.• 1-J, Sere ions 16000-lfiQO.l, 16100-16101 and 
lfi200-lfi2115) and IICW (;roup J (ilrliclcs 1--4. Section> J60!XJ.-l601J, 161U0-
161(YJ. J62!l0-16200 nmt 16JOO-l6J05) filed l-3-77 as an crncrgcnc)·; dfcc
ti\'c UJlOil filing ( 1\ep;istcr 77, No. 2) _ f~or prior histor;-, sec Register 56, 
No. B. 

16001. Division. The term "Division" means the Division of La
bor Statistics and Hesenrch within the Department of Industrial Rela-
tions. , 

tr.002. Chief. The term "Chief' menus: the Chief of the Division 
of Labor Statistics :md Research or n duly authorized representative, 
within the Depnrtmc_nt of Industrial Relations. 

16003 .. Person. The term ''person" m~ons any individual, part
nership, corporation, association, or an)' loc~l, state, regional, nationa I 
or international orgnnizntion, public or private, or any awarding body, 
or an)' agent or officer thereof. nuthorized to act for .or on behalf of anr 
of the ·foregoing. 

161)!);1. Public Works. The term "public works" as used in these 
regulations shall])(' as defined in Sections 172U; 1720.2 and 1720.3 of the 
Labor CO(\e. · · 

16005. Politicnl Subdi>·isiou. The term' "political subdivision" in
cludes any count)', city, district, township, [iublic housing authority, or 
public agency of the ·Stale. and nssessmen tj or iniprovement districts. 

. ' 

16006. · Awnrdin!( llody. The term "a,l:arding body" means any 
state or local governmental ngcnq·, dcpnr,trnent, bo')rd, commission, 
bureau, district. office, nuthority, political subdivision, officer or agent 
awarding a contract for public work. · 

16007. l~iling. Where any paper, letter, petition, or document is 
required or permitted to be Filed pursuant to these rules or pursuant 
to the prevailing wage provisions of the Lai:Jor Code, it shall be deemed 
filed with any person, awarding body. or the Division upon actual deliv
ery to and receipt by such person, awnrdiilg body, or the Division. 

16008. Nearest Labor .Market Area. ;The 'term "nearest labor 
market area ... for the purpose of following !the procedures specified in 
Section 1173 of the Labor Code, means-the nearest geographical area 
from which workers of the crafts, dassific·ations, and types to be used 
in the performance aud exccutiou of the pt~blic work can he dran·n for 
employment upon such public work. . 

-

lO 
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16009. Locnlily. ''Locality" or ''locality in which public W<>rk i3 
performed" means the county in which the public work is dunP. in cases 
in which the contract is awarded by the State, and means the limits of 
the political subdivision on whose behalf the contract is awurded in 
other cases. 

16010. Employer Payments. The term. ''employer payments" in· 
eludes: 

(a) The rate of contdlmtion irrevocably made h}' u c;ontractor or 
subcontractor to a trustee or to a third person pursuant to a fund. plan, 
or .progrnm for the bcn('fit of employees. their families and dependents, 
or retirees. 

(b) The rate of costs to the cm•lracl.or or.snhconlr!lclllr which may 
he rrmsonahlr :mlic;ipaiC'd in providing henC'11Is ·to C'lllplnrC'f'S, their 
liuniliC's untl cli'JlP.IHlC'nls, or to retirees pursuant to au C'ufurcC'nhlf' com
mitment or agrccmC'nl In carry out u financiully rl•sponsihl<•/llan or 

·program which was couummicatrd iu wdliug to till' 1nnkr·rs a ft·ctcd. 

HiOll.. Prevailing lint c.. The !crm "prl!l'ailing rate•· shall lm\'e 
the following me:.ming> · 

(n) When npplied to the basic houri)' rate of pay, tlw IC'rm means the 
rate being paid to a majority of workers engaged in the particular craft, 
classification or type of work within the localil>' nnd in the ne:.~r('SI labor 
mnrkct uren, if u majority: of such workers be paid ul a siuglf' rate; if. 
there be no single rnlc being puid to a mujorlty, then the singlP rate· 
being paid the greater "'"nher. · 

(b) When applied to other employer parmenls included in per diem 
wages pursuant to Section 1713.1 of the Labor Code and <'nUmNated 
iu Section 161112, (3), below, the term· means. for ('Uch such t1ve of 
pupnent, the single wte of contribution or cost beiug paid to or fur the 
gr~nter number of workers iu the particular craft,,clussificutiou or type 
of work who nre paid the J>re\·ailing basic homly rule of puy as defined 
in Section 16011 (a). ab01·e. . · 

(c) When applied to the rate for holid:i~· or 0\'Prtim£' \\'Ork, tho term 
lllf'uns the single rat... l'aid to or for. thl' greater nu1nher of \\'urkC'rs in 
th(' particular craft, c assificaliun or trpe of work whn arl' paid the 
pre,·ailing basic hn11rlr .rate of par as dt'fiiH"d in S•·cliru1 ltiOII (u). 
uhm·e. 

Hi012. Gcucral l'rc\'nilin~ Hntc uf l'cr Diem \\'ufcs. (a) The 
tr•nn "gP.nrral llrC'vailing rate of pp,r diPIII wag('s". au< sindlar IC'rlllS 
rlr'""·ipli\'(' nf < r•lr•ni•iualions uuul•• hy lht· llin•etnr pursuant l<i Sec· 
llum 1773, 1773.1 mul 117:J.H of tlw Lahnr Cndr• ;uul tlww nilr•s and 
regulations, iucludes: 

(I)· the tirevailing basic slruight·tim(' hourlr rat!• of par; ami 
(2) the preniling rat(' for holidar and ol'('rtime work: ami 
(.'l) the pren1iliug rate of crnplo~:i'r papn('nts for :ill)' or all pro· 

grams or hem•fits for emplorees, their families lmd d('p('nd('uts, and 
retirees which are of the tnl('s enuni('ra\ed uclow: 

lR·o~l~i~; ;;, flo. Z-I·Hll ...... -- -. -. . -- . - ... - e 
(A) medical and hospital care, prescription drugs, dental care, 

vision care, diagnostic services, nnd other health nnd welfare bene-

fits;. 
(B) retirement plan benefits; . 
(C) \'ucaticins and holidays with pay, or cash payments in lieu 

thereof; 
(D) compensation for injurie~ or illne~ses resulting from occupa-

tional activity; 
· (E) life, accidental death and disrnerribermen t, and disability or 
sicknP.ss and accident insurance; · 

(l'.l supplementnl unemployment benefits; 
(C) thrift, security savings, supplemental trust, and beneficial 

trus\ fuuds otherwise r.lesignated, provided all of the money except 
that used for'rcasonahle udminislralive expenses is returned to the 

em\lloy£"CS; · 
( I) occupational health ancl safP.t)' research, safcl)' lnlining, 

. monitoring jot, hazards, und I he lik('; · 
(I I apprenticeship or other training programs authoriz('d ur 

Sect ion JO<JJ of the Labor Code; . . 
Ul other bona fide ·benefits for employees, their families and 

dependents, or retirees as the Director may determine; and 
(4) travel time nnd subsistence pay as pro\'ided for in Labor Code 

Section 1713.8. · 
(b) Prol'idl'd, t!u1t the term "general prevailing rate of per diem 

wage~" docs not include any cmplo}'er payments for: 
(I) job related GXpenses other than travel time and subsistence 

pay; 
(2) contract administration, operation• of hiring halls, grievance 

processing, or similar \mrposes except for those amounts spccificnll,· 
earmarked and actua ly used for administration of those types of 
emploree or retiree benefit plans enumeruted abm·e in Section 
16012; 

(3) union. orgnnizationnl, professional or other dues except ns they 
may be included in and withhdd from th(' basic houri}' \\·age rnle; 

(4) industry nr trade promotion; 
(5) political coni rihut iom or act i\·it iC's; 
(6) any IJC'nellt fur employees. their fa'milics and dependents. or 

retirees, includin!l till)'· benefit cuumcruted above in Section 
16012(3), \\'herr thr contractor or subcontractor is rrquired hr Ft•d· 
eral, Stale', or loeal law to prm·ide> .,uch bcnC'Iil; 

(7) such ntllf'r panucuts as thC' DirC'ctor ma1· dctNmhll' to C'X· 
elude. · . 

· 16013. Interested Purty. E~cept where otherwise specificallr 
. provided by these rules and regulations, the term "interested party" 

means, when used with refereuce to a particular prcnliling wage deter
mination made by the Director, 

. (1) Anl' contractor or subcontractor, or any organization, :.tssocia
tton, or ot ter rPprescntativc of an}' contractor or subcontractor likely 
to bid on or to perform a coniract for public work which is subject 
to the particular prevailing wnge detcrm'ination, and/or 

N 
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(2) Any worker in the particular crurt. clas~ifkatiou·, or tn>c of 
work, who may be employed on 11 public ";ark project subject lo the 
particular prcvailiug wage determination, or nnr lahar orgauization 
or other representative of such a person, including the recognized 
collective bargaining representative for the particular craft, classin· 
cation, or type of work, and/ or 

(3) Any awarding body concerned with· the administratiou of a 
public works conlr11ct or proposed contract, )Yhich Is subject to the 
parliculor prevailing wage determination. · · 

Article 2. Determination of Gm1eral Prevailing {late of Per Diem 
Wages. Hequesting and Publishing Determinations 

16WO. llccognizcd 'Crafts. The determinations of the Director 
will be limited to those crafts, classifications or types of workers em· 
plore<l in public works pursuant to Sections 17211, 1720.2 and t720.3 of 
the Lahor Code. 

16101. Form of Ex\~rcssion. (u)· All determinntinns madf' hy the 
Director of the genera prevailing rate of per diem wages for u particu· 
lar craft, classiricntion, or type of worker will scparntcl~· SJwcify each of 
thf! following. components: 

(l) The prevailing hasie straight-time houri~· w:ig,., rnlP. 
(2) ThP formula or method for calculating the pre\'ailing hourly 

wage rate for overtime nnd holiday work ofl{l determining thr hours 
of work for which overtime is paid. · · 

(3)' The following stnlemcnt wl1cn applicable: "In ;wconlance 
with Lahar Code Section 1773, holidars upon which the \ucvailing 
hourly wage rate for hnlida)' work shall he tmid shall be a I holidays 
recognized in the collecUve bargaining agreement applicable· to the 
particular craft, clnssil'ication or type of worker employed on the 
project, which is 011 file with ·the Director of Industrial llelntions." 

(4) The prevailing employer payments for benefits included in the 
general prevailing rate of per diem wages pursuant to Sectiowl773.1 
of the Labor Code and enumerated in Section 16012, (:1). of these 

· 'rules nncl regulations. . 
(5) The following statement when npplicablc: "The contractor 

shall make travel ami subsistence payments to e11ch worker needed 
to execute the work, as such travel and subsistence parrnents nre 
ciPfined in the applicnhlt> collective bargaining agreemPnls riled wltb 
I he Dir<'clor of Indus! rial llclat inns in accnrdnm·p with· LaiJIIr. Code 
Sncl ion 1773:R". · 

(h) \VIwrc the prevailing cmplo)'Cf payment for· nnr. hr.nl'fil is ex· 
pressed in a formula or mcl.hod uf payment oth<~r than an hourly rntf 
the Director mar ( t) express the rate in tht> clctenninalion by specify· 
ing the formula or method used or (2) ·convert the.rnle to an hourly rate 
whenever such action would facilit11te the udministration of the law. 

(c) As a supplement to eacl.-" determination tlw Director will make 
nvailublc to any awarding body upon tcc\uest, a list of all holidars rccog· 
nlzcd nncl the provision for travel an< subsistence parments, taken 
from the applicable collective bargaining agreement. 
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16102. Mctlwd of Dclcrminulion. The Director shall follow. 
those procedures specified in Section 1773 of the Ltbor Code and in 
these rules und regulations when making prevailing wage determina
tions. 

16103. Collective Bargaining Agreements. Filing. (a) To ena
ble the Director to ascertain and consider the applicable wage rates 
established by collective bargaining agreements when making prevail
Ing wuge determinations, the representatives of any crafts, classifica
tions, or types of workers needed to execute any public works contracts 
shall file with the Department of Industrial Relations fully executed 
copies of a II of their collective bargaining agreements including any 
addenda which modify the agreements, as soon as practicable after 
their execution. 

(b) Copies of collective bargaining ngreements filed with the De
partment of lndustrialllebtions pursuant to Sections 1773.1 and 1773.8 
of the Labor Code and Section 1610,1; (a), of these rules and. regulations 
shall be filed with and addressed to: Chief, Division of Labor Statistics 
and Research, P. 0. llox 600, San Francisco, CA 94101. 

(c) Collective bargaining agreements filed with the Division must 
be accompanied by a signed statement which is certified as true and 
correct-to the best of the knowledge and belief of the person preparing 
the statement, under penalty of perjury, and which: 

(l) certifies that the agreement filed is fully executed and in ef
fect, m~less it is a signed original agreement or n phot?copy thereof, 
or-a prmtcd copy of a fully executed agree!'llent showmg the mimes 
o( signatory partie~. except in the case of a printed agreement the 
Director moy require certification. 

(2) names or otherwise identifies all California counties within the 
jurisdiction of the local union or unions signatory to the agreement 
and provides any maps or additional information that may be needed 
to determine its precise geographic scope, if this is not clearly speci-
fied in the agreement; . 

(3) names and provides the address of the signatory employer 
· association 9r, if there be no signatory employer associationhprovides 

the names and addresses of all contractors signatory to t e agree
ment, unless such information is contained in the agreement; 

(4) provides an estimate of the approximate number of workers 
currently employed under the terms ·of the agreement in Callfornia 
and, if prncticahle,ln each county withit1 the ji1risdiction of the signa
lory locnl uuiun or unions; 

(5) provides uuy other information not contained in the agree
ment ·tlwt the Director may need to give· proper consideration to 
applicable wage rnlcs established by collective bargaining. · 

e 

(") 
l[) 
0> 

;~i 
··•I J··r 



- /l74.8.10 e INOIJSTI1tAI. IIF.LATtONS TITLr. II.
(Raglot•r 11. No. Z-t.&-n) 

16104. Consitlcrnlinn of OIIICr Dnllt. Pur~uartt to Section 1773 of 
the Labor Code, th.:: Director may also obtain and consider further data 
from interested parties, and will give consideration to data submitted 
by any interested party, concerning the rate5 actually paid on public or 
private projects under construction or recently completed in I he local· 
lty and in the nearest labor market area. Such data may be obtained by 
holding a hearing, instituting ou investigation, or by such other means 
as the Direclor determines will best serve the purposes of the law: 
Information submitted by interested parties for the Uircctor's c~onsider
ation shall iriclude but not he limited to the following for each project: 
· (a) Tite name, address, and telephone number of I he interested 
party submitting the information and the basis for qualification as an 
interested party under Section 16013;· (b/ The basic hourly wage rnte, overtime and boliday pay rates, and 

__ emp oyer payments as enumerated in Section -16012 of th!'sc mlcs and 
regulations for each classil'ication in question as effective for the last 
payroll period, or most recent payroll period, for which pa}·ments based 
on such rates were actuallv made; · 

(c) The number of workers employed on the project in cal·h classifi· 
cation in question durin~! the payroll period for which data is sulunilled; 

(d) The location of the project; _ 
(c) The name and address ol'thc contractor or subcontractor making 

the .lla}·mcnts,- and of ail other c<mtractors or subcontractors on the 
project; · · 

(£) The type of constructioit (e.g. rcsi<lential, commerciai'IJttilding, 
etc.); . _ . 

(g) The approximate cost of -constmction; -
(h) The beginning date und completion date, or cstimatcJ conrple· 

tion date, of the project; -
(i) The source of Jata (e.g. "/)uyroll. records"); 
/1) The method of selection o the projects for which Jata is subrnit

tecf. when d11ta is not submitted for all projects recent I)' completed or 
In progress in the locality or in the nearest bbor market area. , 

~6105. CollectiYe Bnrgnining Agreements. Adoption. (a) If the 
Director determines pursuant to Section. 1173 of the Luhor Code-that 
the rate established by a collective bargaining agreement is the general 
prevailing rate of per diem wages for any craft, classification or type of 
worker and the Director adopts such rate by referral, the Director will 
publish such rate in the form prescribed br these rules and regulations. 
Only those rates and employer payments specifically emnneratcd in.· 
Section 16012 of these rules and regulations shall be included in the rate 
adopted. 

(b) When such rate is adopted, ami in the case where the collective 
imrgulning ugrccmcnt contains definite and .predctcrmiucd changes 
duriJig its term which ,.;.ill affect the rnk utloptcd. thP. Director will 
iucorporate such clmnges in the determination. 

- .,.,.,,.,., un'" • ""'·''-' ·' J'"'~ _,, .... 

· (c) When such rate is adopted and in the case where the collective 
bargaining agreement contains cl1anges during its term which will af· 
feet the rate adopted, which are not definite or predetermined, the 
changes shall not be adopted. The determination of the Director will 
remain In effect until a new determination is issued. Any interested 
party may request that the Director make a new detennination when 
said changes become definite and determined. A statement must be 
filed in the same manner as collective bargaining agreements are filed 
under Section 16103 of these rules and regulations. The statement must 
summarize the umountnmd effective dates of any cost--of-living adjust· 
ments, allocations. of Interim wnge increases to wages an~ employer 
payments, nnd oth!'r relevant changes which will affect the rate adopt· 
ed by the Director. The statement must be signed by an officer or agent 
of the bargaining representative and certified, under penalty of per· 
jury, as true and correct to the best of his or her knowledge and belief. 

16106. Errors. Corrections. Upon his or her own initiative or at 
the request of any interested party, the Director shall correct any error 
in a published dctennination that is tlie result of clerical error, such as 
a typographical error or n transposition of letters or digits, by issuing a 
corrected determination or n modificntion of the determination.· · 

16107. Jlequesting Detcnninalions. (a) When the Director de
termines that the gcnl'rnl prevniling rate of per diem wages for a par· 
licular craft, clussificulion, or type of worker is ui1iform throughout a 
large geographic urea, the Director will issue ni1 "area" determination 
based on thnt ngrcerncnL Area determinations will ordinarily be made 
for an entire county or group of counties nod shall constitute the Direc· 
tor's determination for all localities in which p·ublic work is performed 
within that county or counties except as the geographic application of 
the determination may be specifically limited by the determination 
Itself. · · 

(b) An awarding body may request the Director to make a determi· 
nation for particular crafts, classifications, or types or workers for which 
an area determination hns not been- made or issued, or has expired. 

(c) Any awarding hody ma}' request to be put on a mailing list for 
all area wage determinations for a specific county or counties or may 
request that a prevailing wnge determination be furnished when need· 
ed, by writing to Chief, Dil'ision of Labor Statistics and Research, P.O. 
Box 603, San Francisco, CA 94101. All requests for prevailing \vage 
determinations must be in writing ·and must specify 1 he location where 
the public work is to be performed, including the county, and the 
particular crafts, classifications, or trpes of workers for which a determi· 
nation is needed. 
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16108. Effective Date~ of Delernlinialiom. Area determinations 
Issued by the Director will ordinarily show an issue date and nn expira
tion date and will be effective until that expiration date, unless curlier 
modified, corrected, rescinded, or superseded by the Director; other 
determinations made on request will show an issue dnte but may not 
show an expiration date; provided; that deterrninatioits modified, cor
rected, rescinded, or superseded on the basis of information contained 
in copies of collective bargaining ngrcements· filed with the Dcp~rt
mcnl shull not be effective ns In anr jno.icct in which the call for bids 
Iukes place less !hun 3U da)'S after t 1e filing of th .. Uf'lrN•mcnt (see 
Section 1773.1 of the Labor Code). · 

16109. rublicntion of Prevailing llnte~ by Aw1mling Undies. To 
the extent that an awarding body is required to specify the general 
pre.vailing rate of per diem wages in. the published call for bids, in the 
bid specifications! and in the contract itself, pursuant to S('ctioq 1773.2 
of the Labor Coc c, the rates as determined by the Director for each 
craft, classification, or type of worker needed to execute the contract, 
and in the form of expressiou adopted by the Director, shall be used. 
In lieu of specifying the rates in the call for bids, the bid specifications, 
and the contract, the awarding body rnn)', pursuant to Section 1773.2 
refer to copies of the applicable determinutions of the Director on file 
at Its principal office. 

Article 3. Del~gation of Authority: Petition to lle\'iew 

lli200. Delegation of Authority. Chief, Dh'i.~inn of Labor Stutistics 
ami llescarch. (a) The Chief of the Oi\'ision of Lnhor Sh1tistics and 
llesearch is the authorized representative of the Dir('ctor for the pur
pose of receiving collective bargaining agreements, petitions, and other 
documents and papers pertinent to making prevailing wage determina
tions under Part. 7, Clwpter I, Article 2 of the Lnbor Code und these 
rules and regulatiom. · · 
· (b) The Chief is the authorized representath·e of the Director for 

the purpose of llalhcring. information needed to make pr!'vniHng wage 
determinations nmler Purl 7, Chapter I, Article 2 of the Labor Code or 
these rules and regulations, and may for that purpose institute investi
gations, conduct hearings, or employ such other means. a~ shall best 
serve the purposes of the law. 

(c) The Chief is the authorized representnti\'e of the Director for the -
purpose of responding to petitions to review determinations (i(ed pur· 
suunt to Section 1773.4 of the Labor Code. 

(d) All fimal determii1ations shall be made br the Director. 

16201. Petition to Review. Those inle.rested parties euumerated 
iu Section 1773.4 of the Labor Code may file with the Chid, within 20 
days after commencement of ad"erlising of a call for bids byany award
in~ body, a petition to re\'iew a determination of aur rate or rates made 
br the Director, pi1rsuant to Section 1773 of the Labor Code, which is 
o;pccificd in or rcfprrcd to in the call for bids. 
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16202. Mnnncr of Filing. J'etitioti to lleview. Every petition 
filed pursuant to Section 1773.4 of the Labor Code shall be filed in 
triplicate with the Director by delivery to the Chief, Division of Labor 
Statistics and llescarch, P.O. nox 603, San Francisco, CA 94101. Petitions 
may be filed in person or by mail. 

1620.1. Form. Every petition or other document filed or served 
pursuant to Section 1773.4 of the Labor Code and Article 3 of these rules 
and rc•gulnlions shall he printed or written upon good white paper of 
letter size {B\1., X II), except as such is a copy of a prior executed 
petition, document, letter or paper. The petition or other document,. 
and all copies thereof served or filed, shall be clear and legible and if 
typewritten, shall be double-spaced, paged at the bottom, and all copies 
shall conform in all respects to the original petition or document. 
Where ;ttlachmcnts are referred to and used, they must be noted, 
attached nnd identified properly. The petition or document shull be 
securely botind or stapled. The name, address and telephone number 
of the person lilii1g the petition or other document, Jetter or paper, or 
of the attorney representing the person, shall appear in the urper 
left-hand corner rif the first page of said item. The signature o the 
person verifying ·said item shall appear in the lower right-hand corner 
of the last page. 

16204. Content. Petition to Heview. Every petition filed pursu
ant to Section 1773.4 of the Labor Code shall contain and separately 
state the· following: 

(u) The name, address, nnd telephone number of the person filing 
the petition, together with the nnme, address nnd telephone number t2 
of the person verifying the petition, if different from the person filing m 
the same. 

. (b) Whether the petitioner is an awarding body, or u prospectiv~. 
bidder or the representative of a prospective bidder, or the representa
tive of one or more crafts, classifications or types of workers involved 
in the public work contract together with a specific designation of the 
natum of petitioner's business, if a prospective bidder, or a designation 
of each craft, classification or tyj>e of worker represented, if the peti
tioner be a representative of one or more crafts, classifications or types 
of workers involved in the public works project. 

(c) The official mime of the awardi11g body, together with the date 
on which the call for bids wus first published and the name and location 
of the newspaper in which such publication was made. A true :md 
correct full copy of the call for bids as published shall be attuched to the 
petition. . 

(d) If petitioner be an awarding body which is a department, board, 
authority or political subdivision other than a county, city and county, citr or township, the awarding body shall describe the parent or princi
pa organizntion of which it is a part, nnd shall specify the statutory 
authority fo~ undertaking public works. 

(e) The nianncr in which the wage rate determination by the dircc
. tor fails to comply with the provisions of Labor Code Section 1713. 

-
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(I) Every petition asserting that the applicable prevailing rute for 
one or more crafts, classificatiom or types of workers needed to e~e
cute 11 contract is different from that ascertained by the.Director shall 
set forth the rate 'the petitioner clulms to be correct for ench disputed 
rate, together with specific reference to particulnr fni:ts pro\'iding the 
basis for such claim. . 

(A) Whene,·er such facts relate to a particular employer of such 
crafts, classifications of'lypes of workers, the facts stated must iden
tify the employer by name nnd uddress nnd gh·e the n'umher or 
approximate number of workers invu(\·cd. 

(Ill Whene,·er such f:1cls relate to 1111 u/lplicuble collt·cti\'l• har
~uining ngreemenl which the petitioner nl cge~ wus not comitlt•red 
hr the Director pursuant to Section 1773 of tllf' Laliur Cod<•, n co\JY 
uf the agreerneut, if nul alrf'ml}' filed with the Direclur, shoi1ld >C 

. filed concurrently with the petition in thC' •u:mm·r prn,·idcd in 
Section 16103 of t hcse rules and rcgulullons. . . 

(C) Whenever such fuels relate to rntes uctually paid on public 
or private projects under construction or recently completed in the 
locality and in the nearest labor market nrea,lhe facts stated should 
include all of the items of information enumeruted in Section 16105 
of these rules and regulations. . 
(2) l~\'err petition asserting that the Director hns failPd to uscer

tuin and consider ullupplicable rates required to be considered by it 
shallspeeiricnlly state in the petition \\'hich rntPs huve not hecn con
sidereil by the Director. 

(3) Where the rates ascertained by the Director an' the s:u11c as 
the applicable rates estublished by the collecti\'e bargaining agree
ment and rates of pay determined for federal/>uhlic \\·orb \\'ilhin the 
locality and the nearest labor market area w lC're the public \\·ork is 
to be performed, the petition shall specifically dC'·scribC' the manner 

·and extent to which :such rates do not constitute tlw ratPs ac:tunll)' 
prevailing in the localitr where the public work is to be performed, 
uml shu II set forth and fullr idf'ntify the existence of any rah's ussertnd 
hr pditioncr to he pr.,,·uiling in lht' l<iealily lliHin•li•·d upon in sup· 

... port of the pc tit ion. 

lli205. Fnilure In Include Cnjl)" of Cull fur 1\itk If tlw petition 
I ails to contaIn a copy of I he call for bids us proddC"d in St·cl ion lfi2tl-l (c), 
the Diwctor mar dismi.ss the petition forthwith or lll:l\', if good came 
is shown, permit the petition In he aln<·•ule<l to in.-ludc sul'h copy. 

·\6206. Filing Copy With Awnnling lind)'. If the pdilinner be 
ol~1er than unuwarding bodr, thC' /Jetitioner mar com:urrently \\·ith the 
rihng of the original petition, or ol 1erwisc shall within I \\'O days thereaf
ter, r.le acopy of the petition with the a\\'arding bud~·: Immediately 
upon the filing of such copy with the awarding body, ami not later than 
five days after the riling of the original petition, the petitioner shall file 
with the Chief an aiTidavit of the filing with the awarding boclr. 

AITLE II II'M:Es l'J'U:\ i'L'UI.IC wonKs lfj 
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Article 4. llt•aring l'rocedurcs, Decision, 1\lisccllancous 

16300. Director's Discretion lo Act. The Director niar in his or 
her di.lcT!·tion initiate' an h•,·cstigation or hold a hearing or take such 
other uction as Is rC"usonabh- nccl's.lnn· which would best effectuate the 
purposes of l hC' law. and o( these rules and regulations, except as such 
liction mnr be expressly prohibited by the law. 

16301. Director's cr'JOicc of Action. In anr matter or proceeding 
under these Fegulatioils, whC"ther it he on the i.;iliativc of thC' Director, 
petition. nr rrc\IIPSt hr an interPsted partr the DirPctor shall take thosc 
actions h<' or s I<' dt•PIIIS 1u•cessarr in the hest intC"resl of the law und 
these re~ulntions , •. _..,.,., ns may be sJwcifieally prodded otherwisc br 
the lnw or tlll'st' rt'I(Ulatinns. 

Ji;:JU2. llt•nrings. \\'lll'n ;I l1i•aring is lwld. il shall hP in ac<·onl· 
ance with tlw following pmct•durt's: 

(u) A tim<' nml place' of the hcaring shall be fixed. 
(bl t\11 intercsl!•d partit~s m'adC' known to thC' Director shall be noti

fied by registen·d or certified mail. return receipt rcqucstecl, of the 
time' ami place' of tlH' hc;uing. . · 

(cl 1'\otifil't~lion shall I)(' i1l le;1st nne \\'C'C'k in nch'anee. 
(d) TIIP inten•stPd parties shall bC" gh·cn :m op)Jorttmity to present 

e\'itlcnce and oral nr wri!len argumC"nts in si>pport of tlwir positions. 
(c) Till' ht'aring ne<'d not he curnluctecl according to technical ruks 

relating to eddt•nct' ancl \\'itnesses. 
(f) All witncsws 1<-stifdng bC"forc the hearing officer shall testify 

under oath. 
(g) A full tran>eripl of I liP !waring shnll bt• record<'tl. 

1630:1. llenring Officcr. Decision. (al The ;tppointC'd he;~ring 
ofr.cer slwll Pnnrluct tlw hearing und submit to the Dircctor thC' C"ntirC' 
record of till' ht•" ring to gel her with wri tiC'n rcemn mcndat ions. 

(b) The th'dsinn.~ of the DirC"etor shall renee! a smnmary of the 
evidcm·•·. findings. or mallt•rs of fact and or law. 

(c) Tht• th·•·hion shall In• S<'lll. In· !'crtifil'd or rcgistNcd mail with 
return n·<·•·ipt l't'tpH'stt·d, In all parlil'S uo lall'r than 20 d;~ys ;~f\er the 
hearing. t'St't'pt as 11101)' l>t• 'earli1•r. rPquircd! in a Petition to IIC'\'iCW 
pursuant to Spc·tion 1773.-1 of tlH' Lnhor Code. 

(d) Tlw d•·l'ision ,;r 1 he Dir<•t:lor shall ht' fint~l, for the purposes of 
judicial redt•w. <'st·cpt I hal the Dirt•clor upnn his or lwr initiali\'e only, 
nmy ret·onsid<·r and.takt• wlwl<'\'t'r ad ion is appropriate or necC"ssan·to 
facilit.1le u dt·t·i~ion on reconsid,•ration. :\otice of rC'consiclcwtion shnll 
be gi\'C'n all parlit•s in thf' samt• mannC'r as the notice of hearings as 
specified in Sf'ctinn's lfJ302, (b). (c), and (d) aho,·c and the decision 
upon TC"consid<'ration.lhall be :IS specified in (b), and (c) of this Section. 
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16304. Public lleurings. The ltenring procedures emnnernted in 
Sections 16302 and _!6303, above, shall in no way be construed to affect 
the responsibilities or procedures pursuant to Title 2, Division 3, P.art 
I, Chapter 4.5 of the Government Code (commencing with Section 

11371). 
16305. Severability. H any provision· of these regulations or-

the application thereof to any person, party or circumstances is held 
Invalid, such Invalidity shnll not affect other provisions or applicitlions 
of these regulations which can be given effect without the iu,·alid provi· 
slon or application, 1111d to this end the provisions of thc;c rPgulutions 
are severable. _ . 

,-

-

REVISION RECORD FOR REGISTER 77, No. 2 
(Ja.nuar~· 8, 1!!77) 

TITLE 18. PUBLIO REVENUES 

CHAPTER 3. -FRANCHISE TAX BilARD 

St<IICIIM'TF.R 3.5. BANK ~Nn CoRPORATION TAx 

This purl of Ttt•gi>llN' 77, No.2, t'ont.ains all t.h~ additions, lltnPtul- · 
menls. and r<'lll'lll~ nfft••:ling the aLov•·-C'ulitl,·d purtlun of thr Cnli. 
fornin Atlmiuistrnth··· Cndt· wJ,j.,J, wt•n• filpu with llu· So•eretary of 
State frmn 1-l-17, to nntl inl'huling- 1-R-77. Tlw' lnt~st prior rrgistH 
contuiuing n•r,-ulatiun" of lhr_ nhon ug-e11t·y is~ Ht•r,-isler 71i, No. 46 · 
(ll-13-76). 

It is suggest~rl that the nection nu'mbera liate!I below BB well BB the 
page number• be checked when in•erting this maL!rial in the code and 
removing the anpei'Beded material. In CR8e of doubt rely upon the sec
tion numbers rather th11n the page numbers since the seclion numbers 
must run consecutively. It is further Ruggested- that superseded mate
rial be retained wilh this revision record sheet RO thtlt the prior wording 
of any section can be eBBily IIB<lertained. 

SECTION CH ... NGEB 

Unless othHwisr noted, thr srctionR listed below are repealed 
and added herein. 
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been filed, and after considerntion of ~uch exceptions the director shall 
decide that the exceptions to the repon of the service do raise substa.ntial 

-

d material factual issues, he shall direct the hearing officer to issue a 
Lice of hearing, whereupon the procedures for a hearing and the is

suance of the hearing•officer' s ieponprovided for in subsection (e) of this 
section (including the provision for filing exceptions to the hearing offi-

101344,102403,103401, 120505 and 125521. Public Utilities Code. Additional 
reference: Labor Management Relations Act. 1947, Secnon 9, 29 USC Secuon 
159; 29 CFR Sections 102.60-102.72. 

HISTORY 

1. New section filed 7-29 ··B3; effective thirtieth day thereafter (Register 83, No. 
31). 

Subchapter 2.3. Election Procedure Under 
San Francisco Bay Area Rapid Transit 

District Law 

cer's report) shall be followed. The director may adopt the recomnienda
tions of the hearing officer issued under subsection (d) or the report of the 
hearing officer issued under subsection (e) a' his own. The serviCe shall . 
thereafter promptly proceed to tnke such action as may be called for by 
the decision of the director, after which the proceedings will be d~~~d. 

. -Ncrrn· Authorlr;, ond reference cited: Section 54. Labor ·code; nnd.Scctions 4.4, 
13 91. 25052.28851 30751. 40122. so121, 7Ut22, ~moob, 95651, 100301, 
!Ol344, 102403, 103401, 120505 and 125521. Public Utilities Code. Additional 
reference: Labor Mlmngemcnt Relations Act, 1947, Scctioo 9, 29 USC Sccuon 
159; 29 CFR Sections 102.60-102.72. 

·-NOTEo Authority cited for Group 2.3: Section 54, Labor Code and S~ction 28851,
Public Utilities Code. 

HISTORY 

1. Amendment filed 7-29-83; effective thirtieth day thereafter (Register 83, No. 
3U. . 

§ 15875. Runoff Elections. 
(a) The service shall conduct a runoff election, without fur<.her order 

of the director, when an election in which a ballot providing for not less 
than three choices (i.e. at least two representatives and "neither" ·or 
"none") results in no choice receiving a majority of the valid ballots cast, 
which runoff election shall be held promptly following final disposition 
of any challenges, objections or exceptions which followed the prior 
election as provided in Sedion 15870. Only one runoff election shall be 
he! d pursuant to this section. 

(b) Employees who were eligible to vote in the election and who are 
employed in an eligible· category on the date of the runoff election shall 
be the only employees eligible to vote in the runoff election .. 

(c) The ballot in the runoff election shall provide for a selection be-
6,.een the two choices receiving the largest and second largest number 
.votes . 

. ·(d) In the event the number of votes cast in an inconclusive election 
in which the ballot provided for a choice among two or more representa
tives and "neither" or "none" is equally divided among the several 
choices, or in the event the number of ballots cast for one choke in such 
election is equal to the number cast for another of the choices but less· than 
the number cast for the third choice, the director shall declare the first 
election a nullity and shall conduct another election wnong the three 
choices which received the greatestnwnberofballots in the original elec-. 
tion; provid~d that in the event there was a tie in the original election be

. tween the third and fourth choices or among the third, Jounh and other 
choices, the director shall in the runoff election include on the ballot all 
s:Jcb lied choices.ln the event two or more choices receive the same num
ber of ballots, and if either (I) there are no challenged ballots which 
would affect the results of the election, or (2) after all challenges have 
been disposed of it is found that all eligible voters have cast valid ballots, 
there shall be no runoff election and the petitio.n shall be dismissed. On! y 
one such further election pursuant to this subsection (d) may· be held. 

(e) The provisions of Section 15870 albove shall be applicable to a run
off election. 
NOT!!, Authority and reference oitcd: Section 54, Labor Code; and Sections 4.4, 
13.91, 25052, 28851, 30751, 40122, 50!21, 70122, 90300b. 95651, 100301, 
101344, 102403, 103401, 120505 and 125521, Public Utilities Code. Additional 
reference: Lnbor MD.Ilagement Relations Act, 1947, Section 9, 29 USC Section 
159:29 CFR Sections 102.60-102.72. 

HiSTORY 

1. Amendment filed 7-29-83; effective thinieth day thercnfter (Regisrer 83, No. 
31). 

• 

15675'_1. Relevant Federal Law. 
In resolving questions of <l:prcsentation, the Director shall apply the 

relevant federal law and administrative practice developed under t.he La
bor Mnnngemcnt Relations Ac~ I 947, as wnended. 
NOTE: Authority n.nd reference citt:d: Section 54, L.nbor Code; and Sections 4.4, 
13.91, 25052; 28851, 30751, 40122, 50121. 70122, 90300b, 95651, !00301, 

HISTCRY 

!.New Group 2._3 ( §§ 15900-15926) filed 1-5-73; effective thinieth day thereaf-
ter (Register 73, No. 1). · 

2. Repealer of Group 2.3 (Sections 15900-15926) fiicd 7-29--83; effective tltir
tieth day thereafter (Register 83, No. 31). 

Subchapter 3. Payment of Prevailing 
Wages upon Public Works 

Article 1. Definitions 

§ 16000. Definitions. 
The following terms are defined for generai use in these regti]alions 

within Group 3, Payment of Prevailing Wages U pen Public Works and 
Group 4. Awarding Body Labor Compliance Prognt!lls: 

Area of Determination. The area of determining the prevailing wage 
is the "locality" and/or the "nearest labor market area" as determined by 
the Diiector.ln determining the area, the mobility of each craft, classifi
cation and type of work will be considered. 

Awai-di.ng bo.dy. Any state or local government agency, depanmem, 
board, commission, bureau, district.. office, authority, political subdivi
sion, regional district officer, employee, or agent awarding/letting a coo
tract/purchase order for public works. 

BitL Any proposal submitted to an awarding body in competitive bid
ding for the constructiort, alteration, demolition, repair, maintenance, or 
improvement of any structure, bullding, road, property, or other im
provement of any kind. 

Certified. The affirmation of a person with the authority. to so affirm, 
under the penalty of perjury that the records are originals or are full, true 
and correct copies of the original·and depict truly,-fully and correctly the 
craft ortyp e of work pcrfonned, hours and days worked, and the amounts 
by care gory listed, disbursed by way of cash, check., or in whatever form 
or manner to each person by job classification and/or skill pursuant to a 
public works contract. . 

. Chief ofDAS. ChiefofDivisionof Apprenticeship Sta.ndards ora duly 
authorized representative. 

Chief of DLSE/Labor Commissioner. Chief of the Division of Labor 
Standards Enforcement or a duly authorized representative. 

Chief ofDLSR._ Chief of the Division of Labor Statistics and Research 
or a duly authorized representative. 

Coverage. This means being subject to the requirements of Pan 7, 
Chapter I of the Labor Code as a "public work."This includes all formal 
coverage determinations issued by tho Director of Industrial Relations. 

DAS. Division of Apprenticeship Standards. 
Date of Notice or Call for Bids. The date the first notice inviting bids 

was published in a newspaper of general circulation or promulgated in 
a legally sufficient manner which results in o comract being awarded with 
or without competitive bidding. This may also be referred to as the Bid 
Advenisement Date. 

Days: Uniess otberwise specified means calendar days. 
DLSE. 111e Division of Labor Standards EnforceroenL 
DLSR. The Division of Labor Sratistics and Research. 

Pagsg406 R.e.gistcr99. NCJ. 8; 2-L9--9(} 
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Director. The Directorofthe Department qfindustrial Relations or his/ 
her duly authorized represenUltive. 

(1) Any contractor or subcontractor, or any organization, llJ!Sociation, 
or other representative o[ any cantraclllr or subcontractor likely to bid on 

Duly Authorized Representative. An employee of the Deparunent of 
Industrial Relations. · 

· or to perform a contraCt for public work "(hich is subject to the particular· 

Effective Date. The date upon which the determinations of the Direc
tor go into effect. Tnis date is ten days after the issue date of the determi
nation. 

Employer Payments. Includes: 
(l) The rate of cnnuihutinn irrevocahly made hy a cnntractnr or suh

contractor to a uustee or to a third person pursuant to a fund, plan, or pro
gram for the benefit of employees, their families and dependents, orretir-

.ees; ·-···4 ·--.--·· 
(2) The rate of costs to the contractor or subcontractor which rruiy be 

reasonably anticipated in providing benefits to employees, their families 
and dependents or to retirees pursuant to an enforceable commitment or 
agreement to carry out a financially responsible plan or program which 

. was communicated in writing to the workers affected; and 
(3) The rate of contribution irrevocably made by the contractor or sub

contractor for apprenticeship or other trnining programs authorized by 
Section 3071 and! or 3093 of the Labar Code. 

. Expiration Date. The date upon which thedetenninations of the Direc-
tor are subject to change. 
· General Prevailing Rate of Per Diem Wages. Includes: 

(1) The prevailing basic straight-time hourly rete of pay; and 
(2) The prevailing rate for holiday and overtime work; and 
(3) The prevailing rate of employer payments far any or all programs 

or benefits for employees, their families and dependents, and retirees 
which are of the types enumemted below: 

(A) medical and hospital care, prescription drugs, dental care, vision 
care, diagnostic services, and ather health and welfare benefits; 

(B) retirement plan benefits; 
(C) vacations and holidays with pay, orcasb payments in lieu thereof; 
(D) compensation for injuries or illnesses resulting from occupational 

activity; 
(E) life, accidental death and dismemberment. and disability or sick-

ness and at:cicllmt insurance; 
(F) supplemental unemploymem benefits; 
(G) thrift, security savings, supplemental rrust, and beneficial.rrust 

funds otherwise designated, provided nll of the money except that used 
ior reasonable administrative expenses is returned to the employees; 

(H) occupational health and safety research, safety training, monitor-
ing job hazards, and the like, as specified in the applicable collective bar

. gaining agreement; 
. (I) See definition of "Employer Payinents," (3). 
(J) other bonafide benefits for employees, their families and depen

dents, or retirees as the Director may determine; and 
(4) travel time and subsistence pay as provided for in Labar Code Sec

tion 1773.8. 
(b) The term "general prevailing rate of per diem wages" does not in

clude any employer payments far: 
(1) Job related expenses other than travel time and subsistence pay; 
(2) Contract administration, operation of hiring halls, grievance pro

cessing, or similar purposes except for those amounts specifically ear· 
marked and actually used for adminis'tralioo of those types of employee 
or retiree benefit plans enumerated above; 
, (3) .Union, organizational. professional or other dues except as they 
may be included in and withheld from the basic taxable hourly wage rate; 

(4) Industry or trade promotion; 
(5) Political contributions or activities: _ 
(6) Any benefit for employees, their families and dependents, or reur-

prevailing wage determinations, and/or & 
(2) Any worker in the particular cmft, classification, or type of wo:9. 

who may be employed on a public work project subject to the particular · 
prevailing wage determination, or any labor organization or ather repre
sentative of such a person, including therecognizedcallecuve bargaining 
representative for the particular craft. clnssification, or type of wort'..; and/ 
or 

(3) Any awarding body or association or other representative of 
aw!U'rling bodies concerned with the administration of it pubic works can- -
trRct or proposed contract, which is subject to ihe jjarti.CiJliir prevailing 
wage determination. · 

Helper. Any subjoumeyman classificiuian traditionally used to assist 
a journeyman. Under no circumstance may the Helper classification be 
used to replace statutorily required Apprentices. . 

Identify or Give Notir.e nfidentity. This means to state the name,job 
title, address and current telephone number of apeillan or entity. 

Interim Determination. Those determinations of the Director issued 
between the quanerly updates. 

Issue Date-Issuance, The date upon which copies ofthedetennination 
of the Director are deposited in the mail. 

LCP. A laborcompliance program initiated and enforced by an award-
ing body in accordance with these regulations. 

Locnlity _ See Labar Code Section 1724. · 
Maintenance. Includes: 
(I) Routine, recurring and usual work far the preservation, protection 

and keeping of any publicly awned or publicly opemted facility (plant, 
building, strUcrure, ground facility, utility system or any_ real propenyl 
far its intended purposes in a safe and continually usable condition for 
wtrich it bas been designed, improved, CO!llltructed. altered or repaired. 

(2) Carpentry, electrical, plumbing, glazing, (touchup painting,] .. 
other craft work designed to preserve the p~blic:ly owned or pub~i~ly 1liJ 
erated facility in a safe, efficient and continuously usable condittan fo. 
which it was intended, including repairs, cleaning and other operations 
an machinery and other eguipment permanently attached to the building 
or realty as fixtures. 
ExCEPTioN: 1: Jan..itori.a.l or custodial services of a. routi.n~, rcc.w:ri.ng or usu.nl na· 
mre is excluded. 
ExCEPTION: 2: Protection of the san provided by gunrW;, wa!chmen, or other secu
rity farccs is excluded. 

(3) Landscape maintenance. See Public Contract Code Section 21002 . 
ExCEPTioN: Limdscnp: maintenance work by "sheltered workshops" is'cxc!uded . 

Mistake, Inadvertence, or Neglect. Mistake, inadvertence, or neglect 
in failing to pay the correct general rnte of per diem wages means the lack 
ofknowledge that any reasonable person would also be expected to have 
under the same or similar circumstances. 

Nearest labor market Area. The nearest geographical area from which 
workers of the cmfts, classifications, imd types to be used in the perform
ance and execution of the public work can be drawn far employmentupan 

such· public work. . . 
Pavroll Records. All time cards, cancelled checks, cash rece1pts, trUs, 

fund forms, books, documents, schedules, forms, reports, receipts or ath
er evidences which reflect job assignments, work sc;:hedules by deys and 
hours, and the disbursement by way of cash, check, or in wbatev~r form 
or manner, of funds to a person(s) by jab classification and/or sklll pur
suant to a public works project. 

Person. Any individual·[or legal entity, including a] partnership, cor
poration, association, or any local, state, r~gian~. national or internation
al organization. public or private, or any awardmg body, or any agent or 
officer thereof, authorized to act for or on behalf of any of the foregmng. 

ees including any benefit enumerated above where the contractor or sub
contractor is required by Federal, State, arlacallaw to provide such bene

fit; or 
(7) Such other payments as the Director may determine to exclude. in

terested Pnny. When used with reference to a paniculnr prevailing wage 
determination made by the Director, includes: 

Political Subdivision. See Labar Code Section 1721. _ A 
Predetermined Changes. Definite changes to the basic hourly wW 

rate, overtime, holiday pny rates, :md employer pay~e~ts which are 
known and enumerated in the applicable collective bargllllllng agreement 

P~ge 1407 
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at the time ofthe bid advertisement date and whfoh are refereneed in the 

e general prevailing rate of per diem wages as defined in Section 16000 of 
these regulations. Comrnctors are obligated to pay up to the amount that 
was predetennined if these changes are modified prior to their effective 
date. Predetermined changes which are rescinded prior to their effective 
date shall not be enforced. 

Prevailing Rate. Includes: 
(I) The basic hourly rate being paid to a majority of workers engaged 

in the particular craft, classification or type of work within the locality 
and in the nearest labor market area, if a majority of such workers is paid 
at a single rate; if there is no single rate being paid to a majority, then the 
single rate (modal rate) being paid to the greater number of workers is 
prevailing. If there is no modal rate, then an alternate rate will be estab
lished by considering the appropriate collective bargaining agreements, 
Federal rates or other data such as wage survey data, including the nearest 
labor market area, or expanded survey as provided in Anicle 4 of these 
regulations; 

(2) Other employer payments as defined in Section 16000 of these reg· 
ulations and as included as part of the total hourly wage rate, from which 
the prevailing basic hourly wage rate was derived. In the event the total 
hourly wage rate does not include any employer payments,- then the Di
rector may establish a prevailing employer payment rate by the same pro
cedure outlined in subsection (I) above. 

(3) The rate for holiday or overtime work shall be those mtes specified 
in the collective bargaining agreement when the basic hourly rate is based 
on a collective bargaining agreement rate. In the event the. basic hourly 
mte is not based on a collective bargaining agreement, holidays and over· 
time (if any) included with the prevailing basic hourly rate of pay shall 
be prevailing. 

Public Emity. For the purpose of processing requests for inspection of 

8 
payroll records or furnishing eertifled copies thereof, "public entity" in
cludes: the body awarding the contracts; the Division of Apprenticeship 
Standards (DAS), or the Division of Labor Standards Enforcement 
(DLSE). 

Public Funds. Includes state, local and/or federal monies. 
NOTE: Public funds do not include money loaned to a private entity where work 
is lobe performed under privme conlnlcL. and where no portion of the work i&' su
pervised, owned, utilized, or managed by an awarding body. 

Public Works. See Sections 1720, 1720.2, 1720.3, and 1771 of the La· 
bor Code. 

Service upon a Contractor or Subcontractor. This is the process de
fined in TiUe 8, California Code of Regulations, (CCR) Section 
16801 (a)(2)(A). 

Serve upon the Labor Commissioner. Deli very of all documents in
cluding legal process to the Headquarters of the Labor Commissioner. 

Sheltered workshop. A nonprofit organization licensed by the Chief 
of DLSE employing mentally and/or physically handicapped workers. 

Wage Survey. An investigation conducted pursuant to Labor Code 
Sections 1773 and/or 1773.4 to detennine the general prevailing rate of 
per diem wages for the crafts/classifications in the county(ies) for which 
the survey questionnaire was designed. 

Willful. See Labor Code Section 1777 .I (d). 
Worker. See Labor Code Sections 1723 and 1772. 

NOTE, Autl1ority cited: Section 1773.5. Lnbor Code. Reference: Sections 1191 .5, 
1720,1720.2,1720.3,1721,1722,1722.1,1723,1724,1770,1771,1772.1773.5, 
1776,2750.5,3071 and 3093. Labor Code: and Section 21002. Public Contrnct 
Code. 

HISTORY 

I. Repealer of group 3 (anicleo 1-3, &ectiono t600G-t6004, 1610(}-16101 and 
16200-16205) and new group 3 (articles 1-4, sections 16000-16013, 
1610G-16109;1620G-16206 and 16300-16305) filed 1-3-77 ru; an emergen
cy; effective upon filing (Register 77, No 2). For prior histOf)'. see Register 56, 
No.8. 

2. New group 3 (sections 1600G-!6014, 16100-16109, 1620(}-16207.9) l11ed 
2-8-78; effective thinietl1 day tl1ereafter (Register 7B, No.6). 

3. Renumbering and amendment of former sections 16000-16006 and 
16008-16019 to section 16000; renumbering and amendment off onncr sect.ion 
16100 to section 16002; n:.numbcring and amendmenl of former section 16101 
to section 16203; renumbering nnd amendment of fanner &"ections 

!61 02-161 05to oection 16200; reimmboring and amendment of former section 
16106 to section 16206; n:numbering and amendment of fanner sections 
16107(a), (b) and (c) to occtions 16201. 16202 and 16205; n:numbcring and 
amendment of former section 16108 to section 16204; renumbering and 
amendment of fanner section 16200 to section 16300; renumbering and 
amendment of former sections 16007, 16201, 16202, 16204 and !6206to sec· 
tion 16302; renumbering and amendment of former section 16207 to section 
16303; renumbering and amendment of former sections 16207.2 and 16207.3 
to section 16304; renumbering and nmendment of former section !6207.5 to 
section 161 00; renumbering and nmendment offonner section 16207.7 to sec· 
Lion 16301: renumbering nnd amendment of former sections 
16207.1 G-16207 .14 to section 16400; renumbering and nmendment off onner 
sections 16207.15 and 16207.16 to section 16401; renumbering and amend· 
ment of formersection 16207.17 to section 16402; renumbering and nmend· 
ment of former section 16207.18 to section 16403; renumbering and amend· 
ment offormer section 16207.19 to section 16500; repealer offormer sections 
16100.1, 16109. 16203, 16205, 16207.1, 16207.4, 16207.6 and 16207.8: and 
new sections !6001, 16101 and 16102 filed 2-1 J-86; effective thirtietl1 day 
tl1ereafter (Register 86, No.7). For prior history, see Registers 82, No. 51; 80, 
No. 6; 79, No. 19; 72, No. 23 and 72, No. 13. 

4. Amendment filed 2-2G-92; operntive 3-23-92 (Register 92, No. 13). 
5. Repealer of definition of "Predetermined Changes" filed 12-27-96; operntive 

1-26-97 (RegistJ:r96, No. 52). 
6. Amendment of definition of "Prevailing Rate" ftlcd 12-27-96; opemtive 

J-26-97 (Register 96, No. 52). 
7. Change withouL regulatory effect restoring definition of "Predetermined 

Changes" nnd repealing nmendmenlS to defmition of "Prevailing Rate" ftled 
2-19-99 (Register 99, No. 8). Punuant to Sac:ramento Superior Coun Orderls· 
sued 6-4-97 in Case 97CS 00471 the arnendment.s filed 12-27-96 and effec· 
tive 1-27-97 ·were invalidated and the prior regulations were reinstated. 

Article 2. Work Subject to 
Prevailing Wages 

§ 16001. Public Works Subject to Prevailing Wage Law. 
(a) General Coverage. State prevailing wage rates apply to all public 

works contracts as set forth in Labor Code Sections 1720, 1720.2, I 720.3, 
1720.4, and 1771. 

(I) Any interested party enumerated in Section 16000 of these regula
tions may ftle with the Director of Industrial Relations or the Director's 
duly authorized representative, as set forth in Section 16301 of these reg
ulations, a request to determine coverage under the prevailing wage laws 
regarding either a specific project ortype of work to be performed which 
that interested pany believes may be subject to or excluded from cover
age as public works under the Labor Code. If such a request is filed by 
any pany other than the awarding body, a copy of the request must be 
served upon the awarding body, in accordance with the filing proeedures 
set forth in Section l6302(d) of these regulations, when it is filed with the 
Director. .. 

(2) Within 15 days of reeeipt of a copy of the request for a coverage 
determination, the awarding body shall forward to the Director or his/her 
duly authorized representative as provided for in Section 16301 of these 
regulations, any documents, arguments, or authorities it wishes to have 
considered in the coverage determination process. 

(3) All parties to the coverage determination request shall have a con
tinuing duty to provide the Director or his/her duly authorized representa
tive as provided for in Section 16301 of these regulations, with relevant 
documents in their possession or control, until a detemrination is made. 
Where any party or parties' agent has a document in their possession, but 
refuses to release a copy, the Department shall consider that the docu
ments, if released, would contain information adverse to the withholding 
party's position and may close the record and render a decision on the bE-
sis of that inference and the information received. . 

(b) Federally Funded or Assisted Projects. The application of state pre
vailing wage rates when higher is required whenever federally funded or 
assisted projects are controlled or carried out by California awarding bo· 
dies of any sort. 

(c) Field Surveying Projects. Field survey work traditionally covered 
by collective bargaining agreements is subject to prevailing wage rates 
when it is integral to the specific public works project in the design, pre
construction, or construction phase. 

961 
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(d) Residential Projects. Residential projects consisting of single fami
ly homes and apartments up lO and including four stories are subject to 
payment of prevailing wages when paid forin whole or in part out of pub7 

lie funds, including federally-funded or assisted residential projecu; con
trolled or carried out by an awarding-body. 
NOTE: Such projects 111J!Y requin: n special determination by the Din:ctor which 
ahould be requested by the awarding body at least 45 day& before the commence
mont of advertising of the call for bids by the awarding body. 

(b) The request for approval shall fully set forth the awarding body's 
grounds for belief that the requirements of Labor Code Section 
1720.4(a), (b), and (c) are satisfied, and shall list all the crafts and classifi
cati.ons of workers that typically perform the types of work needed forti-A 
pmJecL . · W 

(e) Commercial Projects. All non-residential construction projects in
cluding new work, additions, alterations, reconstruction and repairs. In
cludes residential projects over four stories. 

(f) Maintenance. Public works contracts for maintenance are subject 
··to prevailing wage rate payment as set forth in Section 1771 of the Labor 
Code. 
NOTE.: See Article l for definition of term "maintenance." 
NOTE: Authority ci.!ed: Section 1773.5, Labor Code. Reference: Sections 1720, 
1720.2, 1720.3, 1 '720.4 and 1771, Labor Code. 

HisTORY 
1. Amendment of subsection (n) and Non: nnd adoption of &ubsections (a)(l }-(3) 

and (e) and relettering farmer subsection (e) to (f) filed 2-2{}:-92; operative 
3-23-92 (Register 92. No. 13). 

2. Amendment of subsection (b) nnd (d) and Non: filed 12-27-96; oper.uivc 
1-26-97 (Register 96, No. 52). 

3. Change without mgulatory cffectrepealillg amendments to subsections (b) and 
(d) and NoTE filed 2-19-99 (Register99, No.8). Pursuant to Sacramemo Supe
rior Court Order Issued ~97 iii Case 97CS 00471 the amendments filed 
12-27-96 and effective 1-27-97 -were invalidated and the prior regulations 
were rt:insta~ 

§ 1 6002. Coverage of Worker. 
The detenni.nations of the Director will coverthose crufts, classifica

tions or types of workers employed in public works as set forth in Sec
tions 1720, 1720.2,1720.3, and 1771 oftheuiborCode. 
NOTE.: Autllority eill::d: Sections 1723 end 1773.5, Lnbor Code. Refcrcnc:: Sec-
tions 1720, 1720.2, 1720.3 and 1771, Labor Code. · 

§ 16002.5. Appeal of Public'Work Coverage Determination. 
(a) Those in teres red parties enumerated in Section 16000 of these reg

ulations may appeal to the Director of lndusoial Relatioru or the Direc
tor's duly authorized representative as set forth in Section 1 6301 of these 
regulations a determination of coverage under the public works laws (La
bor Code Section 1720 et seq.) regarding either a specific project or type 
of work under Sectioo I600I(a) oftbese regulations. Such notice of ap
peal must be served within 30 days of the issuance of the coverage deter
mination. The party appealing the det=ination must, in accordance 
with the filing procedures set forth in Section 16302(d) of theSe regula
tions, give written notification to theawil.rding body arid any other identi
fiable parties. 

(b) The notice of appeal shall state the full facrual and legal grounds 
upon which the determination is appealed. and whetber a hearing is de

. sired. The decision to hold a hearing is witbin the Director's sole discre
tion. The Director may appoint a hearing officer to conduct the bearing 
and propose a decision on the appeal. The Director shall make the final 
decision on the appeal. 

(c) The authority of the DireclOrto determine coverage of projects un
derthe prevailing wage laws is quasi-legislative, and a final determina
tion on any appeal is subject to judicial review pursuant to the Code of 
Civil Procedure. Section 1085. 
NOTE; Authority cited: Section 1773.5, Lobar Code. Referonce: Sections 1720, 
1720.2, 1720.3, 1720.4and 177\,LnborCodc. 

HISTORY 
1. Now section filed 2-20-92; opCI1llivc 3-23-92 (Register 92, No. !3). 

§ 16003. Requests for Approval of Volunteer Labor. 
(a) An awarding body wishing to use volunteer labor on what would 

otherwise be a public works project, pursuant to Labor Code Sect1on 
1720.4 shall serve a written request for approval on the Director, not less 
than45 days priorto the commencement of work on the facilities orstruC· 

tures. 

(c) The request for approval shall identify the unions which represent 
workers in the crafts or classifications listed in (b) within the locality in 
wllich the public work is performed. 
NOTE: Authority cited: Sections 54 and 1773.5, Labor Code. Reference: Section 
1720.4, Lnbor Code. · 

HlsroRY 

1. New section filed 2-20-92; opemtive 3-23-92 (Register 92. No. 13). 

Article 3. Duties, Responsibilities, and 
Rights of Parties 

§ 16100. Duties, Responsibilities and Rights. 
The parties listed in this section must comply with the provisions of 

the Labor Code applicable to the payment of prevailing wages on public 
works contraciS. 

(a) Department and Division Authority in Prevailing Wage Issues. Tne 
Director shall establish and coordinate the administration of the State's 
prevailing wage lnw, including the determination of coverage issues. The 
lead agency for the determination of prevailing wage rates shall be the Di
vision of Labor Statistics and Research. The lead agency for tbe enfo=
ment of the payment of prevailing wages is the Divisioo of Labor Stan
dard,>; Enforcement. The lead agency for the coordination on 
apprenticeship is the Division of Apprenticeship Standards. This section 
shall not be construed to preclude any filing requirements witb DLSR of 
appropriate agreements or petitions regarding determinatioru or any oth- · 
er documents, papers, books, etc. otherwise required by the law or the-s• 
regulations. · 

(b) The A warding Body shall: 
(I) Obtain the prevailing w'age rate from the Director in accordance 

with Labor Code Sectioru 1771 and !773. 
(2) Specify the appropriate prevailing wage rates, in accordance with 

Labor Code Sections J 773.2 and.l777.5. 
(A) The postiog requirement is applicable for each job site. 

Ex.CEP'llON: H more than one worksite exists on nny project. then the applicnhic 
ra!Cs may be posted at a single location which is readily available to all worl::ern. 

(B) If a wage rate for a craft, classification or type of worker is not pub
lished in the Director's geilerill prevailing wage detenninations, a request 
fo~ a special det=ination should be made by the awarding body to 
Chief, Division of Labor Statistics and Research, P.O. Box 420603, San 
Francisco, CA 94142, at ieam 45 days prior to the project bid advertise
ment date . 

(3) Notify DAS. See Labor Code Section 1773.3. 
(4) Inform prime contractors, to the extent feasible, of relevant public 

work requirements: 
Ncrrc.: Rcq~menl information may be disseminated at a preacccptance of bid 
conference or in D cn.ll for bids or at nn award of bid ~::ocferem:c_ 

The public works requirements are: 
- (A) the appropriate number of apprentices are on the job site, as set 

forth in Labor Code Section 1777.5. 
(B) worker's compensation coverage, as set forth in Labor Code Sec

tions 1860 and 186\. 
(C) keep accurate records of the work performed on the public works 

project, as set forth in Labor Code Section J8l2. . 
(D) inspection of payroll records pursua:nt to Labor Code Secuon 

1776. and as set forth in Section \6400 (e) of these regulations. 
(E) and other requirements imposed by law. -
(5) Withhold monies. See Labor Code Section 1727. . 
(6) Ensure that public works projects are not split or separated > • 

smaller work orders or projects for the JlUf]lose nt' evading the applicable 
provisions of Labor Code Section 1771. 
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(C) When such rntc is adopted, and in the c~sc where the collective bar
gaining agreement comillns changes during its term which will affect the 
rate adopted, which are noi definite or predetermined, ·the changes shall 
not be adopted. The prior determination will remain in e.ffect until a new 
determination is issued. Any interested pany may request that the Direc
tor mnke a new determination when contract changes become definite 
and determined by filing a statement as set forth in Section 16200(a)(l). 
The statement must summarize the amounts and effective dates of any . 
cost-of-living adjustments, allocations of interim wage increases to 
wages and employer payments, andotherrelevantchanges which will af
fect the rale adopted by the Director. The statement must be signed by an 

. officer or agent of the bargaining representative and certified, under pen- . 
aliy of perjury, as true and COITeCt to the best of his or ~er knowiedge and 
belief. 

(D) When sucb agreemem is adopted as the basis of the prevailing 
wage determination, all wage classifications may be considered. 

(E) Holidays. Holidays specifically named in the collective bargaining 
agreement or determined by wage surveys shall be included in the wage 
detenninatioiL Overtime pay may be required as provided in .Section 
16200(a)(3)(F) of these regulations. 

(F) Ovenime. Overtime will be paid as indicated in the wage determi
nation. 
ExC!!PTION I: !fa workweek otherthanMomlay through Friday is a fixed business 
praC!iee or is requirerl by the awarding body, oo overtime payment is required for 
the first eigbt hours oo Snturday or Sunday. 
ExCEPTION 2: If the collective bargnining agreement providCB for Saturday nnd 
Sunday work a1 sttaig:bt-lime., no overtime paym~nt is require.d for the Un;.r eight 
hours on Snrurday or Sunday. 
ExCEPTION 3: If the awBirling body 'dco:rminc:s that work cannot be performed 
during normal business hours or work is necessary ru. offhou.rn to avoid danger to 
lifeorpropert)', no overtime is requin::d for the first eight bours in any one calendar 
dny, and 40 noun; during nny one calendar week. 
Exce.moN 4: No ovcrti..me payment is rcquin:d far less than 40 hours in a standard 
work wec:k or for less than eight hours in a calendar workday unless specified in 
Lhc collective bargaining agreement used ns the basis for the prevailing wage de
tt:rmi.natio n. 

(0) Wage rales, training contributions and apprenticeship contribu
tions. Apprenticeship rates shall be determined by the Director of Indus
trial Relations using apprentice wage standards set.forth in the collective 
bargaining agreement and/or approved by l.he California Apprenticeship 
Council. A contractor or subcontractor on a public works contract must 
pay training fund contributions or apprenticeship contributions in one of 
the following mannern: 

··1; into the appropriate craft apprenticeship program in the area of the 
. site of the public work; or 

2. (if the trust fund is unable to accept such contributions) an equivalent 
amount shall be paid to the CaliforniaApprenticeshipCouncil (CAC) ad
ministered by DAS. · 

3. If neither of the above will accept the funds, ca.sb pay shall be as pro
vided for in Section 16200(a)(3)(D of these regulations. 

(H) Rates for helpers; RateS for helpers will be published when the in
formation available to the Director indicates that a practice of using such 
a subclassification prevails in a particular area, such as contained in a col
lective bargaining agreemen~ and within the panuneters of the applicable 
collective bargaining agreement. In the absence of such determination, 
the helper classification may not be used as a substitute for ajoumevman 
or apprentice. Tnis section does not exempt the contractor from th.e 1-5 
apprentice-journeyman ratio requirements set forth in Labor Code Sec
Lion 1777.5. 

(I) Credit Available For Actual Payment of Fringe Benefit Costs up to 
the Prevailing Amount. The contractor obligated to pay the full prevail
ing rate of per diem wages may take credit for amounts up to the total of 
nll fringe benefit :unounts listed as prevailing in the appropriate wage de
termination. This credit may be taken only as to amounts which arc actual 
payments under Employer Payments Section 16000(1 )-(3). In the event 
the tmaJ of Employer Payments by a contractor for the frin~e benefits 
listed as prevailing i> less than the aggregate amount set aut as-prevailing 

in the wage determination, the contractor must pay the difference directly 
to the employee. No amount of credit for payments over the aggregate 
amount of employer payments shall be taken nor shall any credit decrease 
the amount of direct payment of hourly wages of those amounts found 
to be prevailing for straight time or overtime wages. 

(b) Federnl RD.tes. [n reviewing rates predetermined for federal public 
works, the Director will consider those rates published pur.;uant to the 
Davis-Bacon Act 

(c) Data collection shall be in •ccordance with Labor Code Section 
1773. ' 

(d) Wage rate factors. 
No~ Wage surveys are conducted by DLSR. · 

(1) The following factors shall be considered: 
(A) Type of work to be performed; 
(B) Classification(s) of worker(s) needed; 
(C) Geographical area of projec~ 
(D) Nearest labor market area; 
(E) If work has been performed in the geographical area in the past 12 

months. 
(F) Mobility of craft, classification, or type of worker needed for proj

ec~ 

(G) Number of workers in craft or job classification; 
(H) Normal industry practice in selection of craft and classification of 

worker; 
(I) Size (dollar amount) of project; 
(J) Degree of project's remoteness from survey area. 
(2) Time period used in determining prevailing wage by survey. Tne 

time period reference for establishing the prevailing wage in tbe area of 
det.ermination shall be the 12-month period prior to the request for a wage 
determination unless another time period is necessary. In such cases, the 
Director shall establish the appropriate time period, 

(e) Other informatioiL Pursuant to Section 177 3 of the Labor Code, the 
Director may also obtain and consider other data from interested parties, 
and shall give consideration to data submitted by any interested party, 
concerning rmes acwally paid on public or private projects under con
struction or recently completed in the locality and in the nearest labor 
market area. Such data may be obtained by holding a bearing, instiruting 
an investigation, or by such other means as the Director determines will 
best serve the purposes of the law. Information submitted by interested 
parties for the Director's consideration shall include, but not be limited 
to the following for each project: 

(I) the name, address, job ti tie, and telep bone mimbcr of the imeres ted 
party submitting the information and the basis fo~ q~alification as an ill-
terested party_ under Section 161 02; . 

(2) the basic hourly wage rate, overtime and holiday pay rates, and em
ployer payments as enumerated in Section 16000 of these regulations for 
each ciassification in question as effective for the last payroll period, or 
most recent payroll period, for which payments based on such rates were 
acrually made; 

(3) the number of workers employed on the project in each classifica
tion in question during lhe payroll period for which data is submitted; 

(4) the location of the project; 
(5) the name and address ofthecontractoror subcontractor making the 

payments, and of all other contractors or subc:onlrllctors on the project; 
(6) the rype of construction (e.g. residential, commercial building, 

etc.); 
(7) the approximate cost of construction; 
(8) the beginning date and completion date, or estimated completion 

date of the project; 
(9) the source of data (e.g. "payroll records")·, 
(I 0) the metbod of' selection of the projects forwhieh data is submitted, 

when datn is not submitted for all projects recently completed or in prog
ress in the locality or in the nearest labor market area. 
No-m, Autllority cited: Sections 1773 nnd 1773.5, Labor Code. Refenoncc: Sec· 
tions 1770, 1771, 1773, 1773.1, 1773.5, 1773.3, 1777.5, 18!0 nnd 1815, Lnbar 
Code. 
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vailingwage detcrnrinations must be confinnedin writing and must spec- prevailing wage provisions of the Labor Code, it shall be deemed filed 
· ify the location where the public work is to be performed, including the with any person, awarding body or division upon acrual delivery to and 

county and the particular crafts, classifications, or rypes of workers for receipt by such person, awarding body, or division. 
which a determination is needed. (c) Content of Petition. Every petition filed pursuant to Section 1773& 
NOTE: Authority cited: Section 1773.5, Labor Code. Refercnc:: Sections 1770 of the Lnbor Code shall contain and separately state the following: V' 
Bnd 1773, Labor Code. (I) The name, address, telephone number and job title of: 

. liJsroRY 
1. Amendment filed 2-20-92; opemtive 3-23_92 (Register 92. No. IJ). (A) the person filing the petition; 

(B) the person verifying the petition, ifdifferentfrom the person filing; 
§ 16206. Corrections. (C) if applicable, petitioner's aunmey nr authorized representative . 
.. ·Upon his or her own initiative or at the request of any interested parry, . (2) Whether the petitioner is ruJ awartiing body, a prospective bidder, 
the Director shall correct any error in a published detennination that is or the representative of one or more crafts, clBBsifications or rypes of 

.. theresult of clerical error, such as a typographical error or a.transposition ... workers involved ill the public works contract; 
ofleiters or digitS, by issuing a corrcct.eO deterin.i.Dation oriuriiiilificarlori. (3) The mlture of pi:titioner's business, if a prospective bidder, and a 

_of the determination. The Director may correct any error issued in a deter- designation of each craft, clBBsification, or type of worker represented, 
mination by reissuing such determination. or types of workers involved ill the public works project. 
NOTE: Autllority cited; Seclion 1773.5, Labor Code. Reference: Sections 1770 · (4) (A) the official name of the awarding_ body; 
Bnd 1.773, Labor Code. 

Article 5. Petitions to Review Prevailing 
Wage Determinations 

§ 16300. Delegation of Authority. 
(a) The Chief ofDLSR is the authorized representative of the Director 

for the purpose of: 
(1) Receiving collective bargaitiing agreements and other doc-uments 

and papers penaining to making prevailing wage d~terminations under 
Pan 7, Chapter 1, Article 2 of the Labor Code and these regulations; 

(2) Gathering information needed to make prevailing wage determina
tions under Part, Chapter 1, Article 2 of the Labor Code and these regula
tions, and may for that pL!Ipose instirute investigations, conduct hearings, 
or employ such other means as shall best sen-e the purpose of the law; 

(3) Issuing prevailing wage determinations under Part 7, Chapter !, 
Article 2 of the Labor Code and these regulations; and 

(4) Responding to petitions regarding determinations. 
(b) The Director resenoes the right to m.ake all final determinations. 

NOTE: Authority ciu:d: Section 1773.5, Labor Code. Refcn:nce: Sections 1770, 
!771, 1772, l773etseq.,l774, 1775,1776,1777, 17775etseq.,l778, 1779nnd 
!780, Labor Code. 

§ 16301. Referral of Prevailing Wage Issues to Director's 
Office. 

Any new or unresolved issue other than of a routine narure as to cover
age ·of or amount of the prevailing wage raised by an awarding body or 
other interested party may be referred to the Chief ofDLSR as the Direc
tor' s duly authorized representative for final determination;· includin gap' 
peals of any detemrination relating either to coverage or to the rate of the 
prevailing wage rate, subject only to Section 16300(b) of these regula-
tions. · 
No-ra Authority cited: Section 1773.5, Labor Code. Rofen:nce: Section 1773.4. 
Lnbor Code. 

§ 16302- Petition to Review Prevailing Wage 
Determinations_ 

Those interested parties enumerated in Section 1773.4 of the Labor 
Code, and defined in Section 16000 of these regulations, may file with 
the Director or the Chief of DLSR, within 20 days 'after commencement 
of advertising of a call forbids by any awarding body, a petition to review 
a determination of any rate or rates made by the Director, pursuant to Sec· 
lion \773 of the Labor Code, which is specified in or referred to in the call 
for bids. 

·(B) the date on which the call for bids was first published; 
(C) the name and location of the newspaper in which such publication 

wBB made. An accurate copy of the call for bids"" published shall be at
tached to the petition. 

(5) If petitioner is an awarding body which is a department, board, au
thority or political subdivision other than a counry, ciry and col.lilt)', city, 
township, or regional distric~ the awarding body shall describe the parent 
or principal organization of which it is a part, and shall specify the staruto
ry authority for undertaking public works. 

(6) If the petitioner is a prospective bidder, then the parent or subsid
iary corporations or BBsociations related to such craft, classification or 
type of work, if any, shall be specified. 

(7) The manner in which the wage rate determined by the Director fails 
to comply with the provisions of Labor Code Section 1773. 

(A) Every petition asserting that the applicable prevailing rate for one 
or more crafts, classifications or types of workers neeced to execute a 
cont.rru:t is different from that ascenained by the Director shall set forA 
the rale the petitioner claims to be correct for each disputed rate, togeth

. with specific reference to particular facts providing the basis-for such 
cl~~ . . 

1. Whenever such facts relate to a particular employer of such crafts, 
clBBsifications, or types of workers, the facts stated must identify the em
ployer by name and address and give the number of workers involved. · 
· 2 Whenever such facts relate to an applicable collective bargaining 
agreement which the petitioner alleges was not considered by the Direc
tor pursuant to Section 1773 of the Labor Code, a copy of the agreemen~ 
if not already filed witli the Director, should be filed concurrently with · 

· the petition in the manner provided in Section 16200(a)(l) of these regu-
lations. · · 

3. Whenever such facts relate to rates actually paid on public or private 
projects under construction or recently completed in the locality and iL 
the nearest labor market area, the facts stated should ~nclude all of the 
items of information enumerated in Section l6200(e) of these regula
tions. 

m.J Every petition asserting that the Director hBB failed to ascenain and 
consider all applicable rates required to be considered by it shall specifi
cally state in the petition which rates have not been considered by the Di
rector. 

(C) Where rates ascenained by the Director are the same as the appli
cable rates established by the collective bargaining agreement and rates 
of pay determined [or federal public works within the locaiity and the 
nearest labor market area where the public work is performed. the peti
tion shall specifically describe the manner and e~rent to which such rates 
do not constitute the rates actually prevailing in the locality where the 
public work is to be performed. and shall set forth and fully identify the 

(a) Manner of Filing. Every petition flied pursulUlt to Section 1773.4 
of the Labor Code shall be flied with the Director by mail to the Chief, 
Division or Labor Statistics and Research, P.O. Box 420603, San 
Francisco, CA 94142, or may be filed in person at455 Golden Gate Ave
nue, 5th Floor, San Francisco, CA 94102. 

(b) Filing. Where any paper, letter, petition, or document is required 
or permitted to be filed pursuant to these regulations or pursuant to the 

existence of any rates assened by petitionerto be prevailing in the !ocala 
and relied upon m support of the peuuon. ., 

(d) Filing Copy With Awarding Body. If the petitioneris not an a war. 
ing body. the petitioner may concurrently with the filing of the original 
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NOTE: Authority cited: Sections 54, 1773.5 and 17.76, Labor Code. RefcrenL"'' 
Sections 1773.5 and 1776, Labor Code. · 

§ 16401. Reporting of Payroll Requests. 
(a) Reporting Format The format for reporting of payroll records re· 

quested pursuantto Labor Code Section 1776 shall be on a form provided 
by the public entity. Copies of the forms may be procured at any office 
of the Division· of Labor Sl.alldards Enforcemenl (DLSE) Lhrougbout Lhe 
state and/ or: 

Division of Labor Statistics & Research P.O. Box 603 San Fraricisco, 
CA 94101 

A 1TENTJON: Prevailing Wage Unit 

Acceptance of any other format shall be conditioned upon the require
ment that the alternate format contain all of the information required pur
suant to Labor Code Section 1776. If, however, the conlrnctor does not 
comply ,;ith the provisions of Labor Code Section 1 77 6, Lhe Labor Com· 
missioner may require the use ofDIR' s suggested format, "Public Works 
Payroll Reporting Form" (Form A-1-131). 

(b) Words of Certification. The form of certification shnll be as fol
lows: I, (Name-print) the undersigned, am 
------- (position in business) with the authority to act for 
and on behalf of , (name of business and/or contrac
tor) certify under penalty of peljury that the records or copies thereof sub
mined and consisting of (description, no. of pages) 
are the originals or true, full and correct copies of the originals which de
pict the payroll record(s) of the actual disbursements by way of cash. 
check, or whatever form to the individual or individuals named. 

Date: Signature:_-:-:-----;---;:--
A public entity tnlly require a more strict and/or more extensive form of 
c--~-tification. 

NOTE: Authority cited: Sec:cions 54 and 1773.5, Labor Code. Reference: Section 
I 776, Labor Code. 

§ 16402. Cost. 
The cost of preparation to each contractor, subcontractor, or public en· 

tity when the request was made shall be provided in advance \ly the per
son seeking the payroll record. Such cost shall be $1 for the first page of 
the payroll record and 25 cents for each page thereafter, plus $10 to the 
contractor or subconlrnctor for handling costs. Payment in the form of 
cash, check or certified money order shall be made prior to release of the 
documents to cover the acw.al costs of prepanition. · 
NOTE: Authority cited: Section 1776, Labor Code. Ref=:nce: Section 1776(h), 
Labor Code. 

§ 16403. Privacy Considerations. 
(a) Records received from the employing contractor shall be kept on 

file in the office or entity that processed the request for at least 6 months 
following completion and acceptance of the projecL Thereafter, they 
may be destroyed uriless administrative, judicial or other pending litiga
tion, including arbitration, mediation or other methods of dispute resolu
tion, are in process. Copies on file shall not be obliterated in the manner 
prescribed in subdivision (b) below; 

(b) copies provided to the public upon written request shall be marked, 
obliterated or provided in such a manner that the name, address and So· 
cia! Security number, and other private information penaining to each 
employee cannot be identified. All other infonnation including identifi
cation of the contractor shall not be obliterated; 

(c) the public entity may affum or deny that a person(s) was or is 
employed on a public works contract (by a specific' contractor) when 
asked, so long as the entity requires such information of an identifying 
na[Uie which will reasonably preclude release of private or confidential 
information. 
NOTE: Authority cited: Sections 54, 1773.5 and 1776, Labor Code. Reference: 
Section 1776, Labor Code. 

Article 7. Withholding of Funds from 
Contractor-Hearing Procedure 

§ 16410. Definitions. 
As used in these regulations, the tenns "awarding body," "contractor," 

and "subconlrnCtor" shall have the same meaning as iri Pan 7 of Division 
2 of the Labor Code. The term "affected subcontractor" shall mean a sub
contrnctor whose alleged failure to pay the prevailing wage or to other· 

. wise comply with the provisions of Labor Code §§~ 1720-:1815 resulted 
in the withholding of funds pursuant to Labor Code § 1727. 
NOTE: Authority cited: Section 1773.5, Labor Code. Reference: Sections 1727, 
1730, 1731, 1732., 1733, 1775, 1776(g) and 18!3, Labor Code. 

HisToRY 
1. New article 7 (sections !6410-16414) and section filed 2-16-99 as an emcrll"!'· 

cy; operative 2-16-99 (Register 99, No.8). A CertificiUC of Compliance must 
be transmitted to OAL by 6-16-99 or emergency language viill be repealed hy 
operation of law on the fallowing day. 

2. New article 7 (sections 16410-16414) and section refi1ed 6-14-99 as D.D em~:r· 
gency; operative 6-14-99 (Register 99, No. 25). A Certificate of Compliance 
must be transmitted to OAL by 10-12-99 or emergency language will be re· 
pealed by operation a flaw on the following day. . 

3. New article 7 (sections 16410-!6414) and section refiled 10-4-99 as llD emer
gency; opemtive 10-4-99 (Register 99, No. 41). A Ccnifical!: of Compliance 
must be trnnsinitted to OAL by 2-1-2000 or emergency language will be re
pealed by opcmtian oflaw on the following day. 

4. N~w article 7 (sections 16410-16414) and section refiled 1-20-2000 as nn 
c:mergency; operative 2-2-2000 (Register 2000, No.3). A Certificou: of Com
pliance.must be trnnsmiaed to OAL by 6-1-2000 or emergency language will 
be repealed by operation of law en the following day. 

5. Certificate of Compliance as to 1-20-2000 order trnnsm.iued to OAL 
3-29-2000 and filed 5-4-2000 (Register 2000, No. 18). 

§ 1641 1. Notice to Contractor and Affected Subcontractor. 
(a) Upon the decision to withhold, retain or forfeit any sum from a pay

ment due to a oonlrnCtor as permitted by Labor Code § 1727, the Divi
sion of Labor Standards Enforcement shall give written notice lo the 
awarding body, the contractor, and to any affected subcontractor, of the 
withholding, retention, or forfeiture. 

(b) Swd noticr·. ·"oil include the following information: 
(I) The amout:: oe withheld, retained or forfeited. 
(2) A short stau:·.;·;ont of the factual basis upon which said amount is 

to be withheld, retained, or forfeited, including, but not limited to, the 
computation of any wages found to be due, and the computation of any 
penalties assessed under Labor Code § 1775. 

(3) Notice of the right lo request a bearing under these regulations, and 
of the manner in which, and the time within which a hearing must be re
quested~ 

(c) Said notice shall be sent by cenified mail to the last known address 
of the contractor, and to the last known address of any affected subcon
tractor. The records of the Stare Contractors' License Board may be used 
to determine the address of a contractor or affected subcontractor. 
NOTE: Authority cited: Sectioo 1773.5, Labor Code. Reference: Sections 1727, 
1730, 1731, 1732., 1733, 1775, 1776(g) lll!d 1813, Labor Code. 

H.lSTDRY 
1. New seclion filed 2-16-99 as an emergency; opcrntive 2-16-99 (Regist=r 99, 

No. 8). A Certificate of Compliance must be transmiued to OAL by &-16-99 
or emergency language will be n:pealed by opcrution of law on lh: following 
d.Jly. 

2. New section reilled 6-J<;.-99 llS nn emergency;opemtive 6-14-99 (Regist=r99, 
No. 25). A Certificate of Compliance must be <ransmitted to OAL by 10-12-99 
or emergency language will be repealed by operation of law on the foliowing 
day. 

3. New section refi1ed 10-4-99 as an emergency; operative 10-4-99 (Regisu:r99, 
No. 41). A Certificntc of Compliance must be tnmsmitu:d to OAL by 2-1-2000 
or emerg~ncy language wHl 'be repealed by operntion of law on the following 
<illy. 

4. New section refiled 1-20-2000 as an emergency; opermivc 2-2-2000 (Register 
2000, No. 3). A Certiticnte of Compliance must be lransmitted to OAL by 
6-1-2000 or emergency lnnguage wiU be repealed by operation of law on tho 
following day. 
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Subchapter 4. Awarding Body Labor 
Compliance Programs 

Article 1. Applicable Dates for Enforcement 
of Awarding Body Labor 

Compliance Programs 

'§"16425. Applicable Dates for Enforcement of Awarding 
Body Labor Compliance Programs. 

(a) No contracts shall be subject to LCP jurisdiction nor shall the lim
ited exemption from payment of prevailing wages pursuant to Labor 
Code Section 1771.5(a) apply to any contraCt of an awarding body until 
afrer the LCP has received initial or final approval under these regula
lioru. 

(b) Contracts for which the Date of Notice or the Call for Bids are sub
sequent to the d.ale ofinitial or final approval of a LCP are subject to La
bar Code Section In 1.5. In the case of a contract for which there is no 
Call forB ids, the applicable date shall be the date of execution of the con
trBCl 

(c) Revocation of approval of a LCP by the Director shall not affect the 
limited exemption from payment of prevailing wages pursuant to Labor 
Code Section 1 771.5 (a) if ihe dateof such revoctttion is subsequentto the 
Date ofN otice or Call for Bids or, in the case of a contract for which there 
is.no Call for Bids, subsequent to the date of execution of the contract. 
· (d) If the Director revokeS approval of a LCP, the Director shall give 
notice to the awarding body specifyirig enforeement responsibilities, in
cluding enforcement actions pending bearing, as of the date of revoca
tion. 

(e) An awarding body may voluntarily terminate its LCP. With respect 
to each contract pending on the date of termination, the awarding body 
shall: 

(1) Notify. the Director ofits intection and the effective date of the ter-

(3) Whether the L.CP is ·a joint or cooperative venture among awarding 
bodies, and how the resources and expanded responsibilities of the LCP 
compare to the awarding bodies involved; 

(4) The awarding body's record of taking cognizance of Labor co& 
violations and of withholding in the preceding five years; . V' 

(5) The availability of legal support for the LCP; 
(6) The availability and quality of a manual outlining the responsibili

' ties and procedures of the LCP to the awarding body; and 
. (7) The method by which the awarding body will transmit notice to the 

Labor Commissioner of willful violations as defined in Labor Code Sec
tion 1777.l(d) . 
..... Cb) The Director sball notif}( the awarding body within. 30 davs of re
ceipt of the request far approval that initial approval is granted. and the. 
effective date of initial approval, or that the request is incomplete and of 
the materials necessary to complete the request or that the request is dis
approved far other reasons. 

(c) Initial approval of a LCP shall automatically expire one year ofter 
approval unless an extension is requested in writing and granted in writ
ing by the Director at least thirty days prior to the anniversary date of the 
approval. Where necessary to coordinate with the local government's fis
cal year or existing public works procedures, initial. approval may be for 
a period up to 18 months. · 

(d) The Director will maintain a liBt of all initially approved LCPs for 
distribution to interested parties upon request. · 
NOTI'.: Authority cited: Section 1773.5, Labor Code. Reference: Sections 177 !.5. 
1771.6 and 1777 .l, Labor Code. 

fiisroRY 
I. New section filed 2-2CH12; opaative 3-23-92 (Register 92, No. 13). 

§ 16427. Final Approval. 
(a) An awarding body which has operated a LCP for 11 continuous 

months after initial approval may apply to the Director for final approvaL 
The awartling body bears the burden of producing evidence that it mee. 
the criteria in (b). 
. (b) The Director will grnnt final approval if the awartling body has so< 
isfactorily demonstrated its ability to monitor compliance with the re
quirements of the Labor Code and these regulations. and ha' filed timely, 

mination; complete,, Bild accurate reports as required by these regulalions. 
(2) Notify the contractor(&) and the DLSE of tbe identity of the agent (c) The Director shall notify the awarding body within 30 days of the 

who will Carty out the compliance enforcement obligations of Labor receipt of a request for final approval that final approval is granted and 
Code Section I TI1.5 on the remaining contracts; and the effective date of final approval, or that the request for ftoal approval 

(3) Specify the general fund into which penalties or forfeitures with- is denied, the reru~on for the denial and the status of the LCP program. 
held from any contract payments shall be deposited. (d) An awarding body which has received final approval of its LCP 

(f) The Labor Commissioner niay, in writing, agree to assume enforce;·· · inay enter into an agreement with the Labor Commissioiuir which may 
ment· obligations on pending contractS of an awarding body which has ptovide for procedures and for securing approval of forfeitures in a man-
voluntarily terminated its LCP. In such case, penalties and forfeitures ner different from that set forth in Section 16437, and for alternate proce-
shall be deposited in the general fund of the state. dures for appeals of enfareement actions to the Director. . 
NOTE: Authority. cited: Section !773.5,LaborCode. Reference: Sections 1771.5 (e) The Director will maintain a list of all finally approved LCPs, for 
and 1771.6, Labor Code. distribution to interested p~·.:• ies upon requesl The Director may agree to 

HisTORY alternative reporting formats under Section 16431 of these regulations 
l. New section faled 2-20-92; opcmtive 3-23-92 (Register 92, No. 13). For prior and sball maintain a Jist of interested parties who wish notification ofai-

history of subchapter 4 (seclions 16209-16209.6), see Register 82, No. 51. temative reporting formats before adoption. · 

Article 2. Approval and Revocation of 
Approval of Labor Compliance Programs by 

Director 

§ 16426. Initial Approval. 
(a) An awarding body seeking approval of a LCP shall submit evi

dence of its ability to operate its LCP. Prior to granting approval, the Di
rector shall consider the following factors: 

(1) Experience and tmining of the awarding body's personnel on pub
lic works labor compliance issues; 

(2) The average number of public works contracts the awarding body 

annually administers; · 

No= Authority cited: Section 1773.5, l.JlborCode. Reference: Sections 1771.5 
_and 1771.6, Labor Code. 

HlsTaRY 
1, New section flied 2-2o-92; opemtive 3-23-92 (Register 92, No. 13). 

§ 16428. Revocation of Final Approval. 
(a) The Direc•or may revoke final approval of a LCP only after gi'~ng 

due notice to the awarding body, conducting a bearing, and finding cause 
for revocation. 

(I) Cause for revocation of final approval includes, but is not \imi~d 

to: (A) Failure of the awarding body to monitor compliance with the rA, 
quiremects of the Laloor Code and these regulations or to take appropriJ!III' 
enforcement action for violations of which it becomes or should have be

come cognizant; 
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(I) ll1c contruclor' ·'duty to pay prevailin,S wages under Lahor Code 
Section 1770 cl scy .•. <hnuld the project cxceetlthc exemption amounts: 

(2) llte wntractnr's duty to employ registered apprentices on Otc pun
lie works projt•cl under Lnhor Cndc Section 1777.5: 

(~) llw penalties fnr failure 1<1 pay prevailing wages (for non-exempt 
projeels) and employ apprentices including forfeitures and debarment 
under U.horCndc Sections 1775 and 1777.7: 

( ~) ll1c rcyuiremenl lo keep ami suhntil copies upon request of certi
fied payroll recmds under Labor Code Section 1776. and penalties for 
failure In dn sn under Labor Code Section 1776(1'): 

(5) llte prohibition against employment discrimination under U.bnr 
.. Code Section 1777.6: the Government Code. and l=itle V-Il or: the Civil 

lf(giiis Act nf ·19M: · 
(li) Tl1e pmhihitinn ngnin." accepting or extracting kickback from em

ployee wuges under Labor Code Section 1778: 
(7) 'll1c pmhihition against accepting fees for registering any person 

for public work undcrl.ahorCode 1779: or for filling work order.; on puh
lic W<>rks under 'L.abor Code Section 1780: 

(8) The re~uin;mcntlo list nil subcontractors under Government Sec
tion 4100 et seq: 

(9) The requirement to be properly licensed and to require all subcon
tractors 10 be properly licensed and Ulc penalty for employing workers 
while unlicensed under Lahar Code Secticm !021 and under the Califor
nin C01itrmtors License Law, found at Business and Professions Code 
Section 7000 et seq: 

(10) The prohibition against unfair competition under Business and 
Professions Code Section 17200...17208: 

(II) ll1e requirement UJat the contrnctor be properly insured for Work
ers Compensation under Labor Code Section 1861; 

(12) The requirement that the contrnctor abide by the Occupational. 
Safety and Henltl1 laws and regulations lhnl apply to the particular con
siilJction project 

(13) The requirement to provide afftrn1ative action for women and mi
norities 115 required in tl1e Public Contracts Code and in the contract 

( 14) The prohibition against hiring undocumen!1ld workeiO, and there
quirement to secure proof of eligibilityicitiz.ensbip from all workers. 

§ 16431. Annual Report. 
The·nwardins body shall submit to tl1e Director an annual report on the 

operation of its LCP within 60 days after the close of its fiscal year, or 
accompany its request for an extension of initial approval. whichever 
comes first. The annual report sball contain. at the minimum. the follow
ing infornJation: 

.. (I) Number of contracts awarded. and ·tl1eir total value: 
(2) The number. description. nnd total vnlue of contracts awarded 

wbich were exempt from the requiren;entof payment of p;.,valling wages 
pursuant to Labor Code Section 1 77l.5(a): 

(3) A ~umnlary of penalties and forfeitures imposed nnd withheld, or 
recovered in a coun of con1petent jurisdiction: 

(~)A sun1runry of wages due to employees resulting from failure by 
contractOrs to pay prevailing wage rates,.the amount withheld from 
money due the contractors, nnd the amount recovered by action in nny 
court of competent jurisdiction. 

(b) A LCP whose contract responsibilities are statewide. or wbicb in
volves widely dispersed and numerous contmcts. or which is required to 
report conlract enforcement to federal authorities in a federal format. 
may adopt a summary reporting format to aggregate small contracts and 
estimate nuntbeiO and dollar values required by (a)(l) and (2). A summa· 
ry reponing forntat may be adopted by agreement witl1 the Director after 
advance notice to interested parties. and a list of parties requesting such 
notice shall be kept by tl1e Director. 
NoTE.: Autfwrity cited: S~:cdon 1773.5. Labor Code.. Reference: Sections 1771.5. 
1771.6 und 1777.1. LoborCode. 

HJSTORV 

1. New s~ction filed 2-20-92.: op~:rnt.h•c J-23-92 (Re-g.istu 92. No. J3). 

§ 16432. Audits. 
(a) Audits may he conducted when deemed necessary hy the awarding 

b<>dy and shall he wnductcd upon rc4ucst of the Lahm Conm1issioner. 
(I) An audit consists oi' a comparison <>I' payroll record• to the hcst 

avnilahle in fomlalitm a.< lo tl1c actual hours wnrkcd and classi licatims of 
workers employed on tl1e contract. An audil is su rficienlly detailed when 
it enables the LCP. and tl1~ Labor Conmtissil}(Jcr in reviewing proposed 
pennhies. to draw reusnnnhle conclusion~ as to cnmpliu.nc::e with lhe n!· 
quircments of Chapter I of Pari 7 of Division 2 of the Lahar Code. and 
10 ennhlc accurate computation of undcrpaymenl of wage.< to worken; 
and of applicable penaliics and forfeitures. Recnrds shall be made.avail- · 
able to show tl1at Ote audits conducted nrc sufficiently detailed to verify ..... 
compliance ...;;u, the requirem.e'nts or Ch~pter i of finn 7 of bi~isi~)~ 2. 
An audit record in tl1e fcmn set out in Appendix B presumptively demon
strates sufficiency. 
No-m: Aulhurily c:it.ecl: Seclion l77J .. 'i. Lahur· Cod~:. Ref!!r('n~: Scclions 224. 
226,1773.2.1776,1777.5.1778.1810. IHIS. IMO•nd IR6t, Labor Cod,, 

HISTORY 

I. New section nnd Appendi,_ filed 2-20-92: operntive 3-2..1-92 (Regisler91.. No. 
13\. 

Appendix B 

Audit Record Form (suggested for w;c with Section 16432 audits) 

An audit record is suflicienUy detailed to "verify compliance with ll1c 
requiren1ents of 01nptcr"l. Public Works. of Part 7 of Division 2. when 
the audit record displnysthal Ute following procedures were accom
plished: 

(I) Audits of lhe·obligation to secure workers' compensation means 
demanding wrillen evidence of a binder issued by the carrier, or tele
phODe or. written inquiry to tl1e Workers' Compensation Insurance Rating 
Bureau; 

(2) Audits of the obligations to e1Jtploy and train apprentices means in
quiry to the program sponsor for the apprenticenble craft or trade in the 
area of the public works as to: whether contmct award infonnation was 
received. including an estimate of journeyperson hours to be performed 
and tl1e nun1ber of apprentices to be employed; wbetherapprenticeshave 
been requested. and whether tl1e request has been mec whelher the pro
gram sponsor knows of any amounts .•ent by the contractor orsubcontrac. 
tor lo it for tlte training ln!St. or the California Apprenticeship Council; 
and whether persons listed on the certified payroll in that crafl or trade 
as being paid lessthnn thejourneyperson rate arc apprentices regisl1lred 
with that program and working under apprentice agreen1ents approved 
by tl1e Division of Apprenticeship Standards: 

(3) Audit£ of U1e obligation to pass Uuough amount£ mode pan of lh~ 
bid for apprenticeship training 'contributions. to eiUter tl1e training IIlJSt 
or the California Apprenticeship Council. means asking for copies of 
checks sent, or when the audit occurs more than 30 days afl1lr the month 
in which payrqll bas been paid. copies of cn.nceled checks; 

( 4) Audits of"illegaltaking of wages" means inspection of written RU· 

tborizntions for deductions (listed in Labor Code Section 224) in the con
tractor or subcontmctor's files and comparison to wage deduction state
ments furnished employees (Labor Code Section 226), together with an 
interview of several employees as to any payments not shown on the 
wage deduction statements: 

(5) Audits of the obligation to keep records of workingbouiO, and pay 
not less than re<Juired by Title 8 CCR Section 16200(a)(3)(F) for hours 
worked in e~cess of 8 hour.; ure the steps for review and audit o(Cerlifled 
Weekly Payrolls under Title 8 CCR Section 16432: 

(6) Audits of the obligations to pay the prevailing per diem wage. 
means such steps for review and audit of Certified Weekly Payrolls 
which will produce a report covering complinnce in the areas of: 

(A) All elements defmed us U1e "Genernl Prevailing Rate of Per Diem 
Wages" in Title 8 CCR Section 16000. which were determined to be pre,
vniling in tl1e Director's determination which was in effect on tl1e date of 
the call for bids. available in its principal office, and posted; 
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'Nrrn:.: Authori!y ci1cc.l: St'cLion 177.l,5. Lllhor CQCJ~:. R!!'ICorence: s~cli-nns 1771 . . 
1771..1.1777 •. 1. 1771>. 177'J. I~IJ, IKI.Iand .1077.LllhurCude. 

HI.<TORY 

~crvcd within 30 dnys (,r n:tcipl nf' the propos.cc.J rorfcilurc or no more 
lh1U1 JO days nflcr U1e nnlil'C nf ctmlplctinn hus hecn filed. 

l. ~cw .!il'Ciion lih:d 2-20-92: opcnHi\'t' ~-2)-92 (Rt>gistr-_r 92. No. J J 1. 

~ 16437. Determination of Amount of Fortelture by the 
Labor Commlsslonar. 

(2) For programs wilh fmnl uprrovlil. •rrrnval is effective 20 <.lnvs nf-
ter uu~ I'C4UCSlt~cl r:1rrcil~n~.s arc M~rvcd upon. the J.nhnr Cummi:'lsi.oncr.A. 
unJe:-;s tht: l.nhor Comnussmnc.r serve:-: a not1cc upon the pnriic~. withln'W' 
that time peritxl. tl1ullhis forfeiture r~ucsl i.< ~uhjccl Ill funhcr review. 
For such progrums. u notice 1hn1 uprrnvol will fnllow·sucn a pmcedurc 

(n) Where the I.CP nf the awnr<.ling hndy rcqucsiS n detcm1inatinn nf will he included in U1c lran.<millnlnf the forfeiture request In lhc wntrat· 
U1e an111Unt of forfeiture, U1c ~ucst shall include a file or repor! to lhc tor. l11c Lahor Cnmn1issioncr's final "PflT"""I. mndificntinn or disnp· 
Lalx1r C<mmlissioncr which con wins al lensllhc following infommtion: pnwnlnfthc pn>f!<lSCd fnrfeilun: shu II he served wW1in JO dnysofUle date 

(I) The deadline hy which con.trncl nccep!nncc of filing nf a notice of ofrcceipl nf !he proposed fnrfci1un: or no mnrc U1UJ1 ~0 duys nf\Cr the no· 
· · -cumpletion.under .. l.ahor .. Codc Section .].7-75 .. plus .. 90·dnys. will occur: ... ·ti.ce of complr.:ti.on has be-en r.lcd. unless some oU1er prnccdur~ has hocn 

(2) Any <llhcr dcndlinc which if missed wtiu ld inipccte collc.clir.>n: adtlpled pursunnl in R CCR Sec lion l M27(d). · · 
(:1) Evidcnt·c nr vinlnlilm. in murnlivc rnmt: Non-:: Aulhnrity citL"d: SL·ction 177~ .5, lnhur Ctxlc.·' l{cft!'rt:nt.'C': St•ctions ( 771.-'i 

. (4) Evidence lhnl an "'audit"" or "'invcstigntkm. "·as dcrmed in Secliun nnd 1775. Lnhor Ct>dc. 
16432 of U\Cse rcgulntir.ms. r.lccurrcd: . H1.<'HJH 

. (5) I :vidcnCI! that lhc cumrnctor was given the <>pportunity In explain I. New sec<iun und Appondix nlcd 2-2(>-92: OJ>"rutive .'-l.'-92 (Re~istr.•r92. Nn. 
L ll . I . lh I J 1• . • 

w11y 1crc wusnn v1n nllun, or nt onyviolation wn.'> c:nuscd by mistake. 
inndvcflcncc. nrncglect, hcforc I he forfeiture wns senlln lhc LnbnrCom
missi.oncr. and lhc contracltlr either did not do so. or failed to convince 
tbe a warding hody of its position: 

(6) Whllrc Uhc LCP llf the a warning body seck.< not only an10unL< of 
wages hut also n penally a.< pan of lhc forfeiture. and lhe contractor has 
unb'Uccess fully conlcnded lhallhe cnuse of violntion wns n1ismkc, inad
vertence. or neglect. a shorl Slalement should accompany ti1e proposal for 
n forfeilure. will1 a reconm1ended penalty amount pUrsunnltoLnborCode 
Section 1775: 

(7) Where ti1cLCP oflheawardingbodyseeksonly wagosorapenahy 
less tl1nn $50 per day ns pari of lhe forfeiture. nnd the contractor hns suc
cessfully contended that the cnuse of the violation wns miswke, inndver· 
tence. or neglect. then lhe file should include lhe evidence ns 10 the con
tractor's knowledge of his or her obligation. including !he program's 
communication to the contrnctor of the obligation in lhe bid inviwtions. 
at the prejob conference agenda nnd records. nnd any other notice given 
as pari. of d1e contracting process. With the file should be a statement. 
sin1ilnr to that described in (6), nnd recommended penalty amounts. pur
sunnt to Labor Code Section I 775: 

(8) 1l1c prcv ious record of tbe conlrnctm in meeting his or her prevail
ing wage obligations. 

(9) Whether the LCP has heen granted initinl. extended initial or fmal 
approval. · 

(h) l11e lile or report shall he served on the LaborConm1issioner not 
less than JO days h~fore lhc fmal payment or. if lhnt deadline has passed. 
not less UHlll 90 days before the expiration of the deadline to file suit under 
Labor Code Section 1775. · 

(c) A copy of !he recommended forfeiture and tl1e file or report shall 
be served nn 1he contractor at the same time ns it is sentlo lhe Labor Com
missioner. 1l1e awarding body may exclude from the documents served 
on lhe controctmcopies of documents secured from ti1e contractor during 
nn audit. investigalion, or meeting if lhose are clearly referenced in the 
file or reporL Along witll the copy served on the contractor shallbe a no
tice staling all deadlines and rights oflhe canlrl!.ctonocomest the amount 
of forfeirure. A. Nmice of Deadlines in the fom1at set out in Appendix C 
will presumplively fulfill the requireineniS of this subsection; 

(d) The LaborCornn1issioner shall af"rmu .. rejec~ or modify the forfei
rure in whole or in part ns to penalty, and/or wages due. 

(e) The LaborConunissioner's determination of the forfeiture is effec· 
tive oa one of the two following dates: 

(I) For programs witi1 initial npproval or an extension ofinitialapprov· 
nl pursuant to Section 16426 of these regulations. on tbe date lhe Lnbor 
Conunissioner serves by firSt cla.ss mail. on U1e politicai•'Ubdivision nnd 
on ti1e can tractor. an endorsed copy oftbe proposed forfeiture. or a newly 
drn.fled forfeirure slatement which sets outlhe amount of forfeiture ap
proved. Service on ti1e contractor is effeclive if made on U1e last address 
supplied by the con1ractor in the reoord. The Labor Commissioner's e.p
provnl, modiiicntion dr disapprovnl of the proposed forfeirure shall be 

Appendix C 

Notict• nf DL'!Id\inC> 
(To Go to Contractor for Forfeitures under Section 16437) 

"'This dr.x:umenl re4ucs1S tl1c Lnbor<.:ommissi<lncrofCalifomia to ap
proven forfeiture of money ynu ntherwi'"' would be paid. The !name of 
ll1e lahar compliance progrnm] for lhe !name of the nwnrding body hav
ing lhis work done] is asking lhe Labor Commissioner of California to 
agree. in 20 days. tl1n1 lhe enclosed package of mnlerials indicn1es ll1n1 
you bave violated the law." 

"Fnilure to respond to lhe [ nan1e of !he labor compliance program· s] 
request !hat the Labor Comn~issioner approve a forfeiwre by writing to 
tbe Labor Commissioner wiU1in 20 days of tl1e date of service (date of 
posllllark) of this document on you may lead lhe Labor Conm1issianer to 
affrrm the proposed forfeilllre. and mny also end your right to contest 
those amounts further. You musl serve any wrillen response cin the Labo:A 
Commissioner. lhe [name of !he labor con1pliance pro~;mml nnd lnarn<V 
of lhc nwnrding body) by return receipt requesledlcertified mail. If yoc 
serve a written explanation. wiU1 evidence. ItS to why !he violation did nol 
occur. or why lhe pen allies shoo ld nol he assessed, wiU1 in il1e 20 day peri-
od. it will be considered.·· 

and 
"If you change address. or decide to hire 0!\ auorney. it is your respon· 

sibilily to advise both lhe [name of the Labor Complinnce Progrnm I and 
the Labor Conlll1issioner by conified mail. OUmrwisc, notices will be 
served at your last address on file. nnd deadlines mighl pns.s bdorc you 
reCeive such notices.~' 

s 16438. Deposits of Penalties and Forfeitures Withheld. 
(a) Where tl1e involvement of U1e Labor Conunissioner has been linl· 

ited to a de1em1ination of i11e ncrunl amount of penalty. forfeirure or un
derpayment ofwnges.and the matterhns been resolved wilhoul htigation 
by or agninst lhc Labor Commissioner. the awarding body bnving a LCP 
shall deposit penalties ru1d forfeitures in its general fund. lf an approved 
LCP is operated through an agent. penalties and forfeirures shall be de
posited as provided in the agreemenl designn1ing d1e agent for U~e award
ing bodies involved. 

(b) Where collection of fmes. penalties or forfeirures resuiL' from 
court action to which the Labor Conunissioner and nwarding body are 
botl1 parties, the fmes. penalties or forfeirures shall be divided between 
the general funds of U1e state nnd tl1e awarding body, as lhe court mny de
cide. 

(c) All amounts recovered by suit broughl by ti1e Lnbor Conm1issioner 
nnd to which the awarding body is nm a party, shall be deposited in lhe 
general fund of the state. 

(d) All wages and benefits which belong to an employee and are wiu·.A 
held or collec.led fron1 ncontrnclor or sub-contrnctor.eitherbywilhhol .. 
ing or as a resull of court action pursunnt to Labor Code Section 1775. 
nnd which have not been paid 10 the employee or irrevocably cornmiued 
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wHh a Statement of Alleged Vi<>lations. whicb' shall specilicnlly set forlh 
DLSF.'s allegations against lhe Respondent. 

(A) Service of boU1 U1c Nmice of Hearing and Statement of Alleged 
Violations shull be complete when mail cu. hy first elu.;s posuigc. to tile 
last address of record for tl,.e Respondent listed wit11 tl1e State Conlrncllm 
License Board or. in lhe event tiu! Respondent is not licensed by lhe St.nte 
Contractors License Bunni. lhc lust known oddress of tl~e Respondent 
nvailahlc tnthe awarding hndy or, in lhe case of a subcontractor. tl1c last 
known address m· a ilab le .to tl1e gen ern I contractor w i lh whom the subc on
trnctor coniri.ctcd in the. ~riimiiance of tl1c public works project-under 
invesligoti.on. ln the event there is neither an nddr!!.IOS of record with lhe 
Slllte· G:on tractors-License Board-or-the-awarding-body-or--general- con
lrnctor. th'e N~itice of H~anng ;;nd siaten1cnt ofAIIegd v·iol~tioris shuli 
he served pur.unnttn lhe prnvisinns nf the Code of Civil Pmcedurc. sec
tions 415.1.0- 415.50. concerning the service of civil summons. 

( l:l) The Notice of Hearing .<hall I ist the date. time und place of the hear-

ing which shall not be scbed~led sooncrlhnn.fony-fived.ny~after Uic d.ntc 
of U1c n1niling of the Notice of Hearing and Statement of Alleged Viola
lions. 

(C) l11c Respondent shall huve the opponunity LO review und copy 
such records from the investigative file of DLSE which nrc nt>t subject 
to either anorney-dienl or work product privileges. 11w Respondent 
shall be entitled to a reasonable number of subpoenas but shall be liable. 
for nny costs of service of lhe subpoenas. or any other witness urmilcngc 
fees incurred. · . 

Mneage nnd Wilness fees shall be set as specified.m o,)vemnuint.Crldc 

section 68093. In tl1e exercise ofhis or her discretion. !he Hearing Officer 

may -I in'i t ~~~ numbcrof · ~-i~e-~s e_s-s~bJl<><C~~~-d~ei '!'_~::·for: th.~ -pu!l'o.se. of-. -.. 
corroboration or for esl1lblishing a single material fact in issue. or where 
the Rcspnndcnl has not furnished satisfactory evidence that U1c wimess 
will be able to give necessary and competent testimony material to the is
sues n.l the hearing. · 

[The nexl page is 1415.] 
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§ 17201 BA.IV'~ ·AYS CALIFORNIA CODE OFREGULA'T""'"'NS 
~~~----------~~ ~-----------------

Title 8 

Category 22 
Designated employee!! aBsigned to this category. must repon: 
Any investment in a business entity and any source of income that they a ~ow or have reason to know has wilhiD the preceding rwo years <:an

-acted or plans to.contrnct with the Division of Labor Statistics andRe
search tb provide servioes, supplie~, materials, or machinery of any type. 
for purposes of data processing, reproduction, or microfilming, to the Di
vision, or has so contracted or plans to contract with the Department to 
so serve the Division. 

Category 23 
Designated employees assigned to this category must report: 
Any investment in a business entity and any source of income that they 

know or have reason to know engages in or derives itll income from, in 
whole or in part, a Transit District subject to the jurisdiction of the State 
Conciliation Service. · 

. Category 24 
Designated employees assigned to this category must report: 
Any investment in a business entity and any source of income thnt they 

know or have reason 111 know;, directly and materiruly subje.t't to reg!!la.
tion by the Fair Employment Practices Commission. 

Subchapter 6. Prevailing Wage Hearings 

Article 1. General 

1117201. Scope and Application of Rules. 
·(a) These Rules govern proceedings for review of civil wage and pen

alty assessments and the withholding of <:antract paymentll under Ar
ticles I and 2 of Division 2, Part 7, Chapter 1 (commencing with section 

. 1720) of the Labor Code, as well as any notice assessing penalties for 
noncompliance with payroll record obligations under Labor Code sec

An 1776. The provisions of Labor Code section 1742 and these Rules 
.ply to n1l such assessments and notices served on a contractor or suh-

.. -contraCtOr on or after July I, 2001 and provide the exclusive meihod fo~ .. 
an Affected Contractor or Subcontractor to obtain review of any such no
tice or assessmenl These Rules also apply to transitional cases in which 
notices were served but no court action was lied under Labor Code sec
tions 1731-1733 prior to July 1, 2001, in accordance with Section 17270 
(Rule 70) below. 

(b) These Rules do not govern debarmem proceedings under Labor 
. Code section 1777.1, nor proceedings to review determinations with re
spect to the violation of apprenticeship obligations under Labor Code 
sections 1777 5 and 1777.7, nor any criminal prosecution. 

(c) These Rules do not preclude any remedies otherwise authorized by 
law to remedy violations of Division 2, ·Part 7, Chapter I of the ·Labor 
Code. 

(d) For easier reference, individual sections within these prevailing 
wage hearing regulations are referred to as "Rules" using only their last 
two digits. For example, this Section 17201 may be referred to as Rule 
01. 
NO'I'Eo Authority cited: sections 55, 59,.1742(b) and 1773.5, Labor Code. Refer
ence: Sections 1742, 1771.5. 1771.6(b), 1773.5, 1776 and 1777.1-1777.7, Labor 
Code; ond Stnts. 2000, OJaptcr 954, § l. 

HISTORY 
1. New subchapter 6 (articles 1-7, sections 17201-17270), article I (sections 

17201-17212) and section filed 1-15-2002; operative 1-15-2002 pUilluant to 
Government Code section 11343.4 (Register 2002, No.3). 

§ 17202.. Definitions. 
For the purpose of these Rules: 
(a) "Affected Contractor or Subcontrnctor" means a contractor or sub

"'ntrnctor (as defined under Labor Code section 1722.1) to whom the La
Commissioner has issued a civil wage and penalty assessment pur
t to Labor Code section 1741, or to whom an Awarding Body has 

issued a notice of the withholding of cOntract payments purnuant to Labor 

Code section 1771.6, or to whom the Labor Commissioner or the Divi
sion of Apprentice Standards has issued a notice assessing penalties for 
noncompliance with payroll record obligations under Labor Code sec-
tion 1776;. · 

(b) "Assessment" means a civil wage and penalty ru;sessment issued 
by the Labor Commissioner or his or her designee purnuant to Ll!bor 
Code section 1741, and it also includes a notice issued by either the Labor 
Commissioner or the Division of Apprenticeship Standards pursuant to 
Labor Code section 1776; 
· (c) "Awarding Body" means an awarding body or body awarding the 

contract (as defined in Labor Code section 1722) that exercises enforce
ment authority under Labor Code section 1726 or 1771.5; 

(d) "Department" means the Department ofindwtrial Relations; 
(e) "Director" means the Director of the Department of Industrial 

Relations; 
(f) "Enforcing Agency" means the entity which has issued an Assess

ment or Notice of Withholding of Contract PaymentS and with which a 
Request for Review bas been lied; i.e., it refers to the Labor Commis
si£!ner when reYiew is sought from en .As.sessm~t, the Awa.."'t!ing Bcdy · 
when review is sought from a Notice of Withholding of Contract Pay
ments, and the Division of Apprenticeship Standards when· review is 
sought from a notioe issued by thnt agency that assesses penalties under 
Labor Code section 1776; 

(g) "Hearing Officer:" means any person appointed by the Director 
pursuant to Labor Code section 1742(b) to conduct hearings and other 
proceedings under Labor Code section 1742 and these· Roles; 

(b) "Joint Labor-Management Committee" means a joint labor-man
agement committee established pursuant to the federal Labor Manage
ment Cooperation Act of 1978 (section 175a of Title 29 of the United 
States Code). 

(i) "Labor Commissioner'' means the Chief of the Division of Labor 
Standards Enforcement and includes his or her designee who bas been 
authorized to carry out the Labor Commissioner's functions under Chap
ter 1, Part 7 ofDivi.Bion 2 (commencing with section 1720) of the Labor 
Code;· 

(j) "Party" means an Affected Contractor or Subcontractor who bas re
quested review of either an Assessment or a Notice of Withholding of 
Contract Payments, the Enforcing Agency that issued the Assessment or 
the Notice of Withholding of Contract Payments from which review is 
sought, and any other Pemon who has intervened under subparts (a), (b), 
or (c) of Rule 08 [Section 17208]; 

(k) "Person" means an individual, partnership, limited liability com
pany, corporation, governmental subdivision or ullit of a governmental 
subdivision, or public or private organization or entiry of any character; 

(f) "Representative" means a person authorized by a Party to represent 
that Party in a proceeding before a Hearing Officer or the Director, and 
includes the Labor Commissioner when. the Labor Commissioner has in
tervened to represent the Awarding Body in a review proceeding pur
suant to Labor Code section 1771.6(b). 

(m) "Rule" refers to a section within this subchapter 6. The Rule num
ber corresponds to the last rwo digits of the full section number. (For ex
ample, Rule 08 is the same as section 17208.) 

(o) "Surety" has the meaning set forth in Civil Code seCtion 2787 and 
refers to the entity that issues the public works- bond provided for in Civil 
Code sections 3247 and 3248 or any other surety bond that guarantees the 
payment of wages for lahar. 

(o) "Working Day" means any day thnt is not a Sarurday, Sunday, or 
State holiday, as determined with reference to Code of Civil Procedure 
sections 12(a) and 12(b) and Government Code sections 6700 and 6701. 
NOTE: Authority cited: Sections 55, 59, 1742(b) and 1773.5, Lahar Code. Refer
ence: Sections 2787, 3247 and 3248, Civil Code; Sections 12a and 12b, Code of 
Civil Procedure; Sections 6700, 6701, 11405.60 and 11405.70, Government 
Code; Sections 1720 et seq., 1722, 1722.1, 1726, 1741, 1742, 1742(b), 177!.5, 
1771.6, 1771.6(b) and 1776, Labor Code; and 29 U.S.C. ~175a. 

HlsroRY 
!. New £CCtion filed 1-15-2002; opemlive 1-15-2002 pUISIIJUJt to Government 

Code section 11343.4 (Register 2002, No. 3). 
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.Title 8 Office of the Director § 17207 

§.17203. Computation of Time and Extensions of Time to 
__ .. __ ._Respcmd_or_Act. ____ -__ 

(a) In computing the time within whiCh a right may be exercised or on 
act is to be performed, the firnt day shall be excluded.and the last day shall 
be included. If the last day is not a Working Day, the time shall be ex
tended to the next Woi:king Day. 

(b) Unless otherwise indicated by proof ohervice, if the envelope was 
properly addressed, the mailing date shail be presumed to be: a postmark 
date imprinted on the eoveiope by the U.S. Postal Service if first-class 
postage was prepaid; or the date of delivery to a common carrier promis
ing overnight delivery as shown on the carrier's receipt 

(c) Where s!'rvice of any not\~. decision, plea_ding or other document 
is by first class mail, and if within a given number of c!B.ys after such ser
vice, a right may he exercised, or an act is to be performed, the time within 
which such right may be exCrcised or act performed is extended five days 
if the place of address is within the State of California, and 10 days if the 
p1ace.of address is outside the State of California but within the United 
StateS. However, this Rule shall not extend the time within which the Di
rector may reconsider or modify a deci oion tQ t;X>m.('t an error (other than 
a clerical error) under Utbor Code section 1742(b). 

(d) Where service of any notice, pleading, or other document is made 
by an authorized method other than fust class mailing, extensions of time 
to respond or act shall be calculated in the same manner as provided un
der section 1013 of the Code of Civil Procedure, unless a different re
quirement bas been specified by the appointed Hearing Officer or by 
another provision of these Rules. 
NOTE: Authority cited: Sections 55. 59, 1742(b) und 1773.5, Labor Code. Refer
ence: SeetioM1010-1013, Code of Civil Procedure; and Section 1742(b), Labor 
Code. 

Hl.sroRY 
I. New section 'filed 1-15-2002; opemtivc 1-15-2002 pursUDnt to Gov<:rDlllCDt 

Code section 11343.4 (Register2002, No.3). 

·§ i 7204. Appointment of Hearing Officers; Delegation of 
Appointment Authority to Chief Counsel. 

(a) Upon receipt of a Request for Review of an Assessment or of a No
tice of Withholding of Contract Payments, the Director, acting through 
the Chief Counsel (see subpart (c) below), shall appoint an impartial 
Hearing Offi~ to conduct the review proceeding. 

(b) The appointed Hearing Officer shall be an attorney employed by 
the Office of the Director - Legal Unit However, if no attorney 
employed by the Office of the Director-Legal Unit is available or qual
ified w serve in a particular matter, the appointed Hearing Officer may 
be any attorney or administrative law judge employed by the Depart
ment, other than an employee of the Division of Labor Standards En
forcement 

(c) Any peroon appointed to serve as a Hearing Officer in any matter 
shall possess at least the minimum qualifications for service as an admin
istrative 1 aw judge pursuant to Government Code section 11502(b) and 
shall be someone who is not precluded from serving under Government 
Code section 11425.30. 

(d) The Director's authority under Labor Code section 1742(b) to ap
point an impartial Hearing Officer, is delegated in all cases to the Chief 
Counsel of the Office of the Director or to the Chief Counsel's designated 
Assistant or Acting Chief Counsel when the Chief Counsel is uoavaiiable 
or disqualified from participating in a particular matter. This delegation 
includes all related authority under Rule 40 [Section 17240] below to ap
point a different Hearing Officer to conduct all or any part of a r~view 
proceeding as well as the authority to consider and decide or to asstgn to 
another Hearing Officer for considemtion and decision any motion to 
disqualify an appointed Hearing Officer. · 
NOTE: Authority cited: Sections 7, 55, 59. 1742(b) and 1773.5, Labor Code. Ref
erence: Sections 11425.30 and ll502(b). Government Code; and Sections 7, 55. 
59 and 1742(b), Labor Code. 

HisTORY 
1. New section filed 1-15-2~; opemtive 1-15-2002 pursuant to Government 

Code section 11343.4 (R.e!liBler 1002. No.3). 

§ 17205. Authority of Hearing Officers. 
(a) In any proceeding assigned for bearing and dcciaion under the pro

visions of LabOr Code section 1742, the appointed Hearing Office-s 1 
have full.pciwer,jurisdiction and authority to hold a hearing and as . 

. facts for the information of the Director, to hold a preheating confc 
to issue a subpoe!ll! and subpoena duces tecum for the ntteodnncc of a 
Person and the production <lf testimony, books, documents, or other 
things, to compel the attendance of a Person residing anywhere in the 
state, to certify official acts, to regulate the course of a hearing, to grnnt 
a withdrawal, disposition or amendmeot. to order a continuance, to ap
prove a stipulation voluntarily entered into by the Parties, to administer 
oaths and affirmations, to rule on objections, privileges,defenses, and tile 
receipt of relevant and material evidence, to call and examine a Pany or 
witness and introduce into the hearing reci:lrd documentary or other evi
dence, to request aPany at any time to state the respective position or sup
porting theory concerning any fact or issue in the proceeding, to extend 
the submittal date of aoy proceeding, to exercise such other aod addition
al authority as is delegated to Hearing Officers under these Rules or by 
.an e:.t:press wri!.L--n dcl!!gru.icn by the Di..~tor, and to jh"CPn..""C a ;ccurn. 
meoded decision, including a notice of findings, findings, and an order 
for approval by the Director. 

(b) There shall be no right(/f appeal to or review by the Director of any 
decision, order, act. or refusal to act by an appointed Hearing Officer oth
er than through the Director's review of the record in issuing or reconsid
ering a written decision under Rules 60 [Section 17260] and 61 [Section 
17261] below. 
NOTE: Authority cited: Sections 55. 59, 1742(b) and 1773.5, Labor Code. Refer
ence: Section 11512, Government Code; and Section 1742(b), Labor Code. 

HisToRY 
1. New section filed 1-15-2002; opcrntive 1-15-2002 purnUDnt to Govcrnmeot 

Code •cction 11343.4 (Register 2002, No. 3). 

§ 17206. Access to Hearing Records. 
(a) Hearing case records shall be available for inspection and cop·· 

by the public, to the same extent and subject to the same policies an 
cedures governing other records maintained by the Department He ~ 

cS...e records normally' will be available for review in the office of the ap
pointed Hearing Officer; provided however, that a case file IJl"Y be tem
porarily unavailable when in use by the appointed Hearing Officer or by 
the Director or his or her designee. 

(b) Nothing in this Rule shall authorize the disclosure of any record or 
exhibit that is required to be kept confidential or is otherwise exempt 
from disclosure by law or that bas been ordered to be kept confidential 
by an appointed Hearing Officer,_ 
NOTE.: Aulliority cited: Sections 55, 59, 1742(b) and 1773.5. Labor Code. Refer
ence: Sections 6250 i:t seq. Government Code; and Section 1742(b), Labor Code. 

HisToRY 
1. New section filed 1-15-2002; opcmrive 1-15-2002 plliBuant to Government 

Code section 11343.4 (Register 2002, No. 3). 

§ 17207. Ex Parte Communications. 
(a) Except as provided in this Rule, once a Request for Review is filed, 

and while the proceeding is pending, there·shall be no direct or indirect 
communication regarding any issue in the proceeding to the appointed 
Hearing Officer or the Director, from the Enforcing Agency or any othor 
Party or other interested Person, without notice and the opponunity for 
all Parties to participate in the communication. 

(b) A communication made on the record in the hearing is permissible. 
(c) A communication concerolng a matter of procedure or practice is 

preaumed to be permissible, unless the topic of the communication ap
pears to the Hearing Officer to be controversial in the context of the spe
cific case.lf so, the Hearing Officer shall so inform the other participant 
and may terminate the communication or continue it until after giving all 
Parties notice and an opponunity to participate. Any written commurucs
tion concerning a matter of procedure or practice, and any writte. 
sponse, or a written memorandum identifying the participants and s 
the substance of any such oral communication or response, shall be "-~ 
to the case file so that all Parties have a reasonable opponunity to review 
It Unless otherwise provided by statute or theae Rules, the appointed 
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,Title 8 Office of the Director § 17209 

AUTHORlZED REPRESENTATIVE OR PARTY WITHOUT A TIORNEY (Name, Address, For ODL use only: 

111\d Telephone): 

" 
. 

STATE OF CALIFORNLA.. 
DEPARTMENT OF INDUSTRiAL RELATIONS . .. ... . .. 

In the matter of tbe Request for Review of: 

Requesting Pany, 
vs. 

Enforcing Agency. 

AUTHORIZATION FOR REPRESENTATION 
Case No.: -PWH BY NON-ATTORNEY (Rule 9(b)) 

(Naroe'UfParty) _____________________ designates the following individual or· 

'finn, who is not an attorney at law, • to serve as oUT authorized representative in this matter and to receive all 

notices 'in oUT behalf unless and until this Authorization is termin~ted or Vvi!49:!:.a,~.PY. fi.II:th~~-tj:_c;nnotice: .. _ .... 
·-· ·······-· ... -·-···· " .. --------- -- -····· ····-· ----···---------............... -- -- - ······· .. ······-- ' ... . . ' . . 

Date: 

Specify Name, Address. 
and Telephone Number 
of Representative: 

("'Y?EOI\PIIDITNAMEOF f OWNER. ! OFFICE.R.,CRJ MANAOINO AGENT \lr"HO IS 
MAJ::lNCi THIS DE!SIGNA TION'} 

I accept this authorization. 

Date: ------------

CSIONA Tt.IRE) 

Owner, Officer, or Managing Agent of Party 

Authorized Representative 

• Thisfonn is not required for an authorized representative who is an Owner, Officer, or Managing Agent of tire Party 

New 11151'02 AUTHOIUZ.ATION FOR REPRESENTATION BY NON-AtTORNEY 
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Title 8 Office of the Director 

. ~RY 
1. New article 2 (sectiotlll 17220-17229) and Ecction filed 1-15-2002 · operative 

~).15-2002 purnuant to G<Jvcmmenl Code section !1343.4 (Rcgistd 2002. No. 

§ 17221. Opportunity lor Early Settlement. 
(~)The Affeo_ted Contrnctar or Subcontmctormay, Within :io days fal

lowmg the sernce of an Assessment or Notice of Whhholding of Con
tract Payments, request a meeting with the Enforcing Agency for the pur
pose of anempting to settle the dispute regarding the Assessment or 
Notice. · 

. (b) Upo? receipt of a timely written request for a settlement meeting, 
the Enfarcmg Agency shall afford the Affected Coinractor or Subcon
tractor a reasonable opportunity to meet for such purpose. The settlement 
mee:ting may be held in pe:s~n or by ~lepbane and sball take place-before 
ex plilltl.on of the 60-day limit for filing a Request far Review under Rule 
22 [Section 17222]. 
. (c) Nothing herein shall preclude the Parties from meeting or attempt
mg to settle a dispute after expiration of the time far making a request or 
after the filing of a Request for Review. 

. (d) Neither the making or pendency of a request for a settlement meet
ing, nor the fact that the Parties have met or have failed or refused to meet 
as required by this Rule shall serve to extend the time for filing a Req11~t 
for Review under Rille 22 [Section 17222] below. . 

(e) No evidence of anything said or any admission made far the pur
pose of, in the course of, or pursuant to, SllCh a settlement meeting shall 
be admissible or subject to discovery in any administrative or civil pro
ceeding. No writing prepared-for the purpose of. in the coUITle of, or pm
suant to, such a settlement meeting, other than a final settlement agree
ment, shall be admissible or subject to discovery in any administrative or 
ci vii proceeding. 
NO'll!: Aulhority.cited: Sectiotlli 55, 59, 1742(b) and 1773.5, L..borCode.·Refer
ence: Sections 1742. 1742.1 and 1771.6. Labor Code. 

. ' . HlsroRY 

specification of the iss11es or claima being conrestedund a specification 
of the basis forconresting those matters. · 
NO'Ill: Au_lhority cited: Sections 55, 59, 1742(b) and 1773.5, Labor Code. ~fer . 

. cncc: Sections 1742 and 1771.6(a), Labor Code. ~ 
. . HisToRY 

1. New seotion.filed 1-15-2002; operntivc 1-15-2002 p~unnt to Gov . 1 
Code secuon J 1343.4 (Register 2002, No.3). · 

' ' ' 

§ 17~~- Transmittal of Request for Review to Department 
W1thin ten (10) days followings its receipt of a Request for Review 

the Enforcing Agency shall transmit to the Offiee of the Director- Legai 
Urut, the Req11est for Review and copies of the Assessment or Notice of 
Withholding of Cantrnc_t Wages, any Audit Summary that accomp_anied 
the Assessment or Nouce, and a Proof of Service or other document 
s_hawing th: name and address of any bonding company or S11rety en
titled to notice llDder Rule 20(a) [Section 17220(a)] above. The Enforc
ing Agency sball'transmit these items to the following address. 

DEI'AR'IMENT OP INDUSTRIAL RELATIONS 
OFFICI! OF '!TIE DIRECTOR - LEllAL UNIT 
.... ~"!'TE!'rrrON: l...BAD ~~~C OI"'7'1:::::IR 
P.O. BOX 420603 
SAN FRANCISCO, CA 94142.-ll603 

NOIE:Autbority cited: Sections 55, 59, 1742(b) nnd 1773.5. Labor Code Refer-
ence: Sectiotllll742(a) and 1771.6(a), Labor Code. · 

HisioRY 
I. New secbon filed 1-15-2002; opcrntive 1-15-2002 pursuant to Government 

Code section 11343.4 (Register 2002, No. 3). 

§ 17224. Disclosure of Evidence. 
(a) Within ten (10) days following its receipt of a Req11est for Review 

the Enforcing Agency shall also notify the Affected Contractor or S u~ 
contractor of its opportunity and the procedures far reviewing evidence 
to be 11tilized by the Enforcing Agency at.the hearing on the Req11est for 
Review. 

1. New sccti_on f'lled 1-15-2002; opcrntive 1-15-2002 pumuant to O~vcmment 
. ____ Code scCIIon.ll343.4 (Register 2002, No.3). . . . 

<:iJ An EO:orcin~ Agency s~ be deemed ra have provided the o. 
turnty to revtew eVIdence required by this Rule if it (1) gives the An 

... Contractor or Subcontractor the option, at tbe Affected Contnlet • . 

§ 17222. Filing of Request for Review. 
(a) Any Request for Review of an Assessment or of a Notice of With

holding ofCantrnct Wages shall be trnnsmitted in writing to the Enforc
ing Agency within 60 days after service of the Assessment or Notice. 
Fai111re to request_review within 60 days sball result in the Assessment 
or the Withholding of Contract Wages becoming final and nat s11bject to 
further review under these Rules. .. · 

(b) A Request for Review sball be transmitted to the office of the En
forcing Agency designated an !lie Assessment or Notice of Withholding 
of Contract Payments from which review is sou"ght · 

(c) A Request far Review shall be deemed filed on the date of mailing, 
!l-ll determined by the U.S. Postal Service postmark date on the envelope 
or the overnight carrier's receipt in accordance with Rule 03(b) [Section 
1:7203(b)] above, or an the date of =ipt by the designrued office of the 
Enforcing Agency, whichever is earlier. 

(d) An additional caunesy copy of the Request for Review may be 
served on the Department by mailing to the address specified in Rule 23 
[Section 17223] below at any time on or after the filing of the Req11est for 
Review with the Enforcing Agency, The service of a collf!esy copy on 
the Department shall not be effective for invoking the Director's review 
a11thority under Labar Code section 1742; however, it may determine the 
time within which the bearing shall be commenced under Rule 41(a) 
[Section 1724l(a)] below. 

(e) A Request'for Review either shall clearly identify the Assessment 
or Notice from which review is sought, including the date of the Assess
ment or Notice, or it shall incl11de a copy of the Assessment or Notice as 
an attachment A Request far Review sball also set forth the basis upon 
which the Assessment or Notice is being contested. A Request for Re
view sball be liberally construed in favor of its sufficiency; however, the 
Hearing Officer may require the Party seeking review to provide a further 

Subcontrnctor' s own expense," to either (A) obtain copies of all such evi
dence through a commercial copying service or (B) inspect and copy 
such evidence at the office of the Enforcing Agency during normal bu,;. 
ness hoUITl; or if (2) the Enforcing Agency at its own expense forwarcs 
copies of all such evidence to the Affected Contrnctor or Subcontractor. 

(c) The evidence required to be provided llDder this Rille shall include 
the identity of witnesses whose testimony the Enforcing Agency intends 
to present, either in person at the bearing or by declaration or affidaviL 
This provision sball not be construed as reqlliring the Enforcing Agency 

· to prepare or provide any separate listing of witoesses whose identities 
are disclosed within tbe written materials made available ll!lder subparr 
(a). 

(d) The Eriforcing Agency shall make evidence available for review 
as specified in subparts (a) through (c) within 20 days of its receipt of the 
Request for Review; provided that, this deadline may be extended by 
written req11est or agreement of the Affected Contractor or Subcomrac-

. tor. The Enforcing Agency's failure to make evidence available for re
view as required by Labor Code section 1742(b) and this Rule, shall pre
clude the Enforcing Agency from introducing s11ch evidence in 
proceedings before the Hearing Officer or the Director. 

(e) This Rule shall not precl11de the Enforcing Agency from relying 
upon or presenting any evidence fmt obtained after the initial disclosure 
of evidence under subparts (a) through (d), provided that, such evidenc:: 
is promptly disclosed to the Affected ContraCtor or S11bcontractor. Tais 
Rule also shall not preclude the Enforcing Agency from presenting pre
viously ll!ldisclosed evidence to rebut new or collateral claims raised by 
another Party in the proceeding. 
Nore Authority cited: Sections 55, 59, 1742(b) and 1773.5, LaborCclaz.~A_ 
enoe: Sections 1742(b) and 1771.6, Labor Code. ... 

. H.!STORY 
1. New section filed 1-15-2002; operative 1-15-2002 pursuant to Govcmm::nt 

Code oection 11343.4 (RcgisJ.cr2002. No.3). 

P!llle 1416.7 
974 

Rt!.Jhtt.r 2002, No.3; 1-lS-l:!m 



. ~-····. 

. I -
Title 8 Office of the Director § 1'7233 

· § 17229. Finality of Notice of Withholding of Contract 
Payments; Authority of Awarding Body to 
Recover Additional Funds • 

'Where a Notice ofWithbolding ofCootmet Payments seeks to recover 
wages, peoaities, or damages in excess of the amounts withheld from 
available cootrnct payments (see Rule 20(b)(2) [Section 17220(b)(2)] 
above), an Awarding Body may recover any excess amounts that become 
or remain due when the Notice ofWithholdiog ofContmct Payments has 
become fmal under Labor Code section 1771.6. To recover the excess 

. amounts, the Awarding Body shall trnnsmit to the Labor Commissioner 
the Notice together With any decision of the Director or court that has be

. t;!'me final and not subject to further review. The Labor Commi~sioner 
in tum sball certify and file the fmal order with the superior coun in ac

. cordance with Labor Code section 1742(d). 
Nare: Authority cited: Sections 55, 59, 1742{b) and 17735, Lnbor Code. Refer
coco: Sections 1742(d) and 1771.6, Labor Code. 

HlsTDR.Y 
l. New •cction fficd 1-15-2002; operadve 1-15-2002 purnunnt to Government 
· Cnde •ection 11343.4 (Register 2002, No.3). 

Article 3. Prehearing Procedures 

§ 17230. Scheduling of Hearing; Continuances and Tolling. 
(a) The appointed Hearing Officer shall establish the plw:e and time 

of the hearing on the merits, giving due consideration to the needs of all 
Parties and the starutory time limits for hearing and deciding the matter. 
Parties are encoumged to communicate scheduling needs to the Hearing 
Officer and all other Parties at the earliest opponunity. It slmll not be a 
violation of Rule 07 [Section 17207]' s prohibition on ex parte commu
nications for·the Hearing Officer or his or her designee to commnnicate 
with Parties individually for purposes of clearing dates and times and 
proposing locations for the bearing. The Hearing Officer may also coo
duct a prehearing conference by telephone or any other expeditious 

. mearu for purposes of establishing the time and place of the bearing. 
(b) Once a· bearing date ill set, n request for a continuance that is not 

joined in by all other Parties or that is for more than 30 days will not be 
granted absent a showing of extraordinary ~tances, giving due re
gard to the potential prejudice to other Parties in the case and other Per
sons affected by the matter under review. Absent an enforceable waiver 
(see subp'art (d) below), no continuance will be granted nor any proceed
ing otherwise delayed if doing so is likely to prevent the Hearing Officer 
from commencing the bearing on the matter within the statutory time lim
iL 

(c) A request for a continuance that is for 30 days or less and is joined 
by all Parties shall be grnnted upon a showing of good cause. Notwith
standing subpart. (b) above, a unilateral request for a continuance made 
by the Party who fLied the Request for Review shall be granted upon a 
showif)g of good cause if the new date for commencing the hearing is no 
more than 150 days after the date of service of the Assessment or Notice 
of Withholding of Contrl!Ct PaymentS. 

(d) If a Party makes or joins in any request that would delay or other
wise extend the time for hearing or deciding a review proceeding beyond 
any prescribed time lintit, such request shall also be deemed a waiver by 
thai. Party of that time liroiL 

(e) The time limits for bearing and deciding a review proceeding shall 
also be deemed tolled (I) when proceedings are suspended to seek judi
cial enforcement of a subpoena or other order to compel the attendance, 
testimony, or production of evidence by a necessary witness; (2) when 
the proceediD.gs are stayed or enjoined by any court.order; (3) between 
the time that a proceeding is dismissed and then ordered reinstated under 
Rule 25 [Section 17225] above; (4) upon the order of a court reinstating 
or reguiring rehearing of the merits of a proceeding; or (5) during the pen
dency of any other cause beyond the Director's direct control (including 
but not limited to oantral disastero, temporary unavailability of a suitable 
hearing facility, or absence of budget authority) that prevents the Direc-

tor or any appointed Hearing Officer from cnrryiog out his or her respon-
sibilities under these Rnles. · · 
NO'IE: Authority cited: Sections 55, 59,1742(b) and 1773.5, LnborCode. Refer
ence: Section 1742(b), Labor Code. 

HISTORY 
I. New W:ticle 3 (oections 17230-17237) lllld section filed 1-15-2002; operative 

1-15--2002 pun;nantto Govelliilleut Cudo &cci.iun 11343.4 (Regisu:r 2002. No. 
3). 

§ 17231. Prehearlng Conference. 
(a) Upon the application of any Pany or upon his or her own motion, 

the appointed Hearing Officer may conduct a prebearing conference for 
any purpose that niay expedite or assist the preparation of the mmer for 
hearing or the disposition of the Request for Review. The prebearing con
ference may be conducted by telephone or other means !bitt is convenient 
tO the Hearing Officer. and the Parties. 

(b) The Hearing Officer shall provide reasonable advance notice of 
any prehearing conference conducted pursuant to tltis Rule. Th" Notice 
shall advise the Parties of the i:oaners which the Hearing Officer intends 
to cover in the prehearing conference, but the failure of the Notice to enu
merate some matter shall not preclude its discussion or consideration at 
the conference. 

(c) With or without a prehearing conference, the Hearing Officer may 
issue such proceduril! Orders as are appropriate for the submission of evi
dence or briefs and conduct of the hearing, consistent with the substantial 
rights of the affected Parties. 
ND'IE: Authority cited: SectioOll 55. 59, 1742(b) ond 1773.5, Lnbor Code. Refer
ence: Section 115115, Govern=! Code; and Section 1742(b), Lnbor Code. 

H!smitY 
L New secrion filed 1-!5--2002; opemtive 1-15-2002 pursuant to Government 

Cnde section 11343.4 (Regislcr 2002, No. 3). · 

§ 17232. Consolidation and Severance. 
(a) The Hearing Officer may consolidate for hearing and decision any 

number of proceedings where the fw:ts and circumstances are similar BDd 
consolidation will result in conservation of time and expense. Where the 
Hearing Officer Jiroposes to consolidate proceedings on his or her own 
motion, the Parties shall.be given reasonable.notice and an oppo.(UIIIiry 
to object before consolidation is ordered. 

(b) The Hearing Officer may sever cotisolidated proceedings for good 
cause. 
Nare: Authoiity cited: Seclions 55, 59, 174i{b) and 17·73.5, Lnbor Code. Refer

. cnce: Section 11507.3, Government Code; and Section 1742{b), Lnhor Code. 
HlsmR.Y 

I. New section ffied 1-15-2002; opemtive 1-15-2002 purnuanlto Government 
Cnde scctioo l!343.4 (Regi&ll:r 2002, No.3). 

§ 17233 ... Prehearing Motions; Cut Off Date. 
(a) Any motion made in advance of the bearing on the merits, any op

position thereto, and any further reply shall be in writing and directed to 
the appointed Hearing Officer. No particular format shall be required; 
however, the following information shall appear prominently on the first 
page: (I) the case name (ie., names of the Parties); (2) any assigned case 
number; (3) the name of the Hearing Officer to whom the paper is being 
subntitted; (4) the identity of the Party subntitting the paper; (5) the na
ture of the relief sou gbt; and ( 6) the scheduled date, if any, for the hearing 
on the merits of the Request for Review. The motion shall also include 
a Proof of Service, as defined in Rule 10 [Section 17210] above, showing 
that copies have been served on all other Parties to the proceeding. 

(b) Prehearing motions shall be served and filed no later than 20 days 
prior to the hearing on the merits of the Request for Review. Any opposi
tion shall be served and filed no later than 1 0 days after service of the mo
tion or at least 7 days prior to the bearing on the merits, whicheveris earli
er. The Hearing Officer may in his or her discretion decide the motion in 
writing in advance of the hearing on the merits or reserve the matter for 
further consideration and determination at the hearing on the merits. 

(c) There shall be no right to a separate oral hearing on any prehearing 
motion, except in those instances in which an oral heariitg has been spe
cially requested by a Party or the Hearing Officer and in which the en
forcement or forfeit= of a fundamental right is at stake. When the Hear-
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tial communi<:ations, or hiL'l ~ngoged in c;onduct which, ·in the judgment 
of the Hearing Officer, creates an appeanmce of bias, prejudice, or par

. tiality. 
(h) Nothing in this section limiis any further rights extended by Evi

dence Code section 754 to a Party oi- witness who is deaf or hard of hear· 
in g. 
NOTE: Authority cited: Sectioru: 55, 59, 1742(b) ond 1773.5, Labor Code. Refer
ence: Section 754, Evidence Code; Sections I 1435.05-11435.65 ond 
6856()...{i8566, Government Code; Bnd ~ection 1742(b), Labor Code. 
. HisToRY . 

1. New section filed 1-15-2002; operative 1-15-2002 pursuant to Government 
· Code •ection 11343.4 (Register 2002, No.3). . 

§ 17249. Hearing Record; Recording of Testimony and 
Other Proceedings. 

(a) The Hearing Offi= and the Director shall maintain an official re
cord of all proceedings conducted under these Rules. In the absence of 
a determination tinder sub pan (b) below, all testimony and other pro
ceedings at aoy hearing shall be recorded hy audiotape. Recorded testi· 
many or other proceeding• need not be tnlllllcribe<l unless requested for 
purposes of further conn review of a decision or order in the SB!Ile case. 

Code, and the quanrum of proof requiied tn establish the existence or 
non--existence of any fact shall be by a preponderance of the evidence, 
unless a higher standard is prescribed by law. · · 
NOTE: Authority cited: Sections 55, 59, !742(b) ood 1773.5, Labor Code. e 
cnce: Sections 500, 502ood 550, Evidence Code; I!Ild Sections 1742(b) nnd 
Lnbnr Code. 

HlsroRY 
1. New •eotion filed 1-15-2002; operntive 1-15-2002 p.imuont to Governm::nt 

Code se<:tion 11343.4 (Register 2002, No.3). 

§ 17251. Uquidated Damages. 
(a) With respect to any liquidated damages for which an Affected Con. 

.tractor, Subcontractor, or Surety on a bond becomes liable under Labor 
Code section '1742.1, the Enforcing Agency shall have a fwther burden 
of coming forward with evidence to show the amount of wages that re
mained unpaid as of 60 days following the service of the Assessment or 
Notice of Withholding of Contract Payments. ·The Affected Contractor 
or Subcontractor shall have the buiden of demonstrating that he or she 
had substantial grounds for believing the Assessment or Notice to be in 
error. 

(b) To demonstrate "substantial grounds for believing the Assessment 
or Notice to be in error," the Affected Contractor or Subcontractor must 
establish (1) that it bad a reasonable subjective belief that the Assessment 
or Notice was In error; (2) that there is an objective basis in law and fact 
for the claimed error; and (3) that the claimed error is one that would have 
substantially reduced or eliminated any duty to pay additional wages un
der the Assessment or Notice. 
NOTE: Authority cited: Sections 55, 59, 1742(b) and 1773.5, Labor Code. Refer
ence: Sections 1742(b), 1742.1 ond 1773.5, Labor Code. 

HISTORY 
L New section filed i-15-2002; ope!1llive 1-15-2002 pursuant-to Govemm::nt 

Code section 11343.4 (Register 2002, No. 3). 

(b) Upon the application of any Party or upon his or her own motion, 
the Hearing Officer may Bllthorize the use of a certified conn reporter, 
videotape, or other appropriate means to record the testimooy and other 
proceedings. Any application by a Party under this subpan shall be made 
at a prehearing conference or by prehearing motion ft.led no later than I 0 
days prior to the scheduled date of hearing. Upon the granting of any such 
applicatiori, it shall be the responsibility of the Party or Parties who made 
the application to procure and pay for the services of a qualified person 
and any addilional.equipment needed to reccid the testimony and pro
ceedings by the requested means. Ortlimir:iJythe granting ofsuch applica
tion will be conditio_ned on the applicant's paying for certified copies of 
the tnmacqpt for the offici.al record and for the other Parties. The failure § 17252. Oral Argument and Briefs. 

) of a requesting PanY to comply with this requirement shall not be cause (a) Parties may submit prebeitring briefs of re.isooable length u. 
for delaying the heliriog on the merits, but instead shall result in the pro- such conditions as the appointed Hearing Officer shall prescribe. Pa 

..... !'CC"iings being tape: recorded In accordance with subpan (a). . .. shall also be perinitted to present a closing era! argument of reason , 
(c) The Parties may, at their own expense, arrange for the recording of length at or following the conclusion of the bearing. 

testimony and other Proceedings through a different means other !han the · (ll) There shall be no.automatic right to file a post-hearing brief. How-
one authorized by the Heating Officer, provided that it does not in any ever, the Hearing Of9cer may permit the Parties to submit written pos\-
way interfere with the Hearing Officer's control and conduct of the pro- hearing briefs, under such terms as are just The Hearing Officer shall 
ceedings, and further provided that, it shall not be regarded as an official have discretion to determine, among other things, the length and fonnat 
record for any purpose absent a stipulation by all of the Parties or order of such briefs and whether they will be flled simultaneously or on a stag· 
of the Hearing Officer. gered (opening, response, and reply) basis. 
Narn: AuthoritY cited: Sections 55, 59, 1742(b) and 1773.5, Labor Code. Refer- (c) In addition to i:ir as an alternative to post-hearing briefs, the Hear-
once: Section 1742(b), Labor Code. ing Officer. may also prepare proposed findings or a teotati ve decision or 

HisToRY may designate a Party to prepare proposed findings and thereafter give 
1. New section filed 1-15-2002; operative 1-15-2002 pursuant to Government the Parties a reasonable opportu. oitv to present argumentS in· support of 

Code section 11343.4 (Register 2002, No. 3). 'J 

§ 17250. Burdens·of Proof on Wages and Penalties. 
(a) The Enforcing Agency has the burden of coming forward with evi

dence that the Affected Contractor or Subcontractor (1) was served with 
an Assessment or Notice of Withholding of Contract Payments in accor
dance with Rule 20 [Sectioo 17220]; (2) was provided a reasonable op
portunity to review evidence to be utllized at the hearing in accordance 
with Rule 24 [Section 17224]; and (3) that such evidence provides prima 
facie suppon for the Assessment or Withholding of Conc-act Payments. 

(b) If the Enforcing Agency meet:!! its initial burden under (a), the Af. 
fected Contractor or Subcontractor has the burden of proving that the ba
sis for the Civil Wage and Penalty Assessment or for the Withholding of 
Contract Payments is incorrect 

(c) With respect to any civil penalty established under Labor Code sec
tion 1775, the Affected Contractor or Subcontractor shall bave the bur
den of proving that the Labor Commissioner abused his or her discretion 
In determining that a penalty was due or in determining the amount of the 

penalty. 
(d) All burdens of proof and burdens of producing evidence shall be 

construed in a mll!lDer consistent with relevant sections of the Evidence 

or opposition to any proposed fiodlogs or tentative decision prior to the 
issuance of a decision by the Director under Rule 60 [Section 17260] be
low. 
NaTE, Authority cited: Sections 55, 59, 1742(b) and 1773.5, L&bor Code. Refer· 
encc: Section 1742(b), Labor Code. 

HISTORY 
L New scotian filed 1-15-2002; operative 1-15-2002 put8Ullll1 to Govemment 

Code aeotion 11343.4 (Register 2002, No.3). · 

§ 17253. Conclusion of Hearing; Tlme lor Decision. 
(a) The hearing shall be deemed concluded and the matter subntined 

either upon the completion of all testimony and post-hearing argumeou; 
or upon the expiration of the last day for filing any post-hearing brief or 
other authorized submission, whichever is later. Thereafter, the Director 
shall have 45 days within which to issue a written decision Bffinniog, mo
difying, or dismissing the Assessment or the Withholding of Contract 

Wages. . . -(b) For good cause, the Hearing Officer may vacate the subUlls 
and reopen the hearing for the purpose of receiving additional evide · 
or argument, in which case the time for the Director to issue a written de
cision shall run from the date of resubntissioo. 
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cable and no later than when the matter is noticed for a preheating confer
ence or hearing. 

(b) The Director may appoint a different Hearing Officer ID conduct 
and hear the review or to conduct and dispose of any preliminary or pro
cedural matter io a given case. 

(c) A Party wishing to object to the appointment of a particular Hearing 
Officer, including for any one or more of the grounds specified in sec
tions 11425.30 and I 1425.40oftheGovemment Code or section 1742(b) 
of the Labor Code, shall within 10 days after receiving notice of the ap-

··pointment and no later than the stan of any hearing on the merits, which
ever is earlier, f!le a motion to disqualify the appointed Hearing Officer 
together with a supporting affidavit or declaration. The motion shall be 
filed with the Cltief Counsel of the Office of the Director Ill the address 
indicaled in Rule 23 [Section 17223) above. Notwithstanding the forego

·lng time limits, if a Party subsequ.ently discovers facts constituting 
groUnds for the disqualification of the appointed Hearing Officer, includ
ing but not limited to that the Hearing Officer has received a prohibited 
ex pane communication in the pending case', the motion shall be filed as 
soon as practicable after the facts constituting grounds for disqualifica-
tion are discovered. . 

(d) Upon receipt of a motion tn disqualify the appointed Hearing Offi
cer, the Director may: (I) consider and decide the motion or appoint 
another Hearing Officer to consider and decide the motion, in which case 
the challenged Hearing Officer shall first be given an opportunity to re
spond to the motion, but no proceedings shall be conducted by the chal
lenged Hearing Officer until the motion is determined; or (2) appoint 
another Hearing Officer to hear the Request for Review, in which case 
the motion shall be deemed mooL 
NOTE: Authority cited: Seetions 55, 59, 1742(b) nnd 17735, war Code. Refer
ence: Sections 170.3(c)(l), Code of Civil Procedure; Sections 1142530 and 
11425.40, Government Code; and Section 1742(b), Lnbor Code. 

- HlsroRY 
!. New article4 (sections 17240-17249) and s.,;tion filed 1-15-2002; operutive 

1-15-2002 pursuant to Government Code section 11343.4 (Register2002, No. 
3). 

. _ § 17241. Time and Place of Hearing. 
(a) A hearing on the merits of a timely Request for Review shall be 

commenced within 90 days after the date it is received by the Office of 
the Director. The hearing shall be conducted at a suitable location within 
the county where the appointed Hearing Officer maintains his or her reg
ular office, unless the hearing is moved to a different county in accor
dance with subpart (b) below. 

(b) Upon the agreement of the Parties or upon a showing of good cause 
by either the Party who filed the Request for Review or the Enforcing 
Agency, the hearing shall be conducted at a suitable location within ei
ther (1) the county where a majority of the subject public works employ
ment was performed, or (2) any other county that is proximate to or con
venient for the Parties and necessary witnesses. 

(c) A suitable location under this section means one that is open and 
accessible to members of the public and which includes appropriate faci
lities for the reccrding of testimony. Any facility that is regularly used by 
any state agency or by the Awarding Body for public hearings and that 
will reasonably accommodate the anticipated number of Parties and wit
nesses involved in the proceeding, is presumed suitable in the absence of 
a contrary sbowin g. Parties seeking to change the location of a hearing 
under subpan (b) shall make reasonable effons to identify, agree upon, 
and arrange for the availability of a suitable location within a county spe
cified in subpart (b)(l) or (b)[2) 
NOTE: Authority cited: Sections 55, 59, 1742{b) aod 1.773.5, Lnbor Code. Refer
em:e: Section 11425.20, Government Code; aod Section !742(b), Labor Cod:. 

HlsroRY 
1. New section ftled 1-15-2002; operative 1-15-2002 pursuant to Government 

Code section 11343.4 (Register 2002, No.3). 

§ 17242. Open Hearing; Confidential Evidence and 
Proceedings; and Exclusion of Witnesses. 

(a) Subject to the qualifications set forth below, the bearing shall be 
open to the public. If all or pan of the hearing is conducted by telephone, 

television, or other electronic means, the Hearing Officer shall condUct 
the hearing from a location where members of the public may be physi
cally presen~ and members of the public shall also have a reasoil!lbie 
right of access to the bearing record and any transcript of the proceedings. 

(b) Notwithstanding the pi0\1sions of subpart (a), the Hearing Officer 
·may order closure ofa hearing or make other prote'ctive ordern to the ex
tent necessary to: (I) preserve the confidentiality of information that is 
privileged, confidential, or otherwise protected by law; (2) ensure a fsir 
bearing in the circumstances of the particular case; or(3) protect a minor 
witness or a witness with a developmental disability from intimidation 
or other harm, taking into account the rights of all persons. · · 

(c) Upon motion of any Pany or upon his or her ownmotion, the Hear
ing Officer may exclude from the. hearing room any witnesses not at the 
time under examination. However, a Party ID the proceeding and the 
Pany's Representative shall not be excluded. 

(d) Tnis section does not apply to any prebearing ·or settlement confer
ence. 
Narn: Authority cited: Sections 55, 59,.!742(b) and 17735, Labor Code. R::fer
ence: Section 777, Evidence Code, Section 11425.20, Government Code, and Sec
tion i742(o),-LabcrCode: · 

HlSI'ORY 
I. New section filed 1-15-2002; operutive 1-15-2002 purswmt to Governm:::nt 

Code section 11343.4 (Register 2002, No. 3). · 

§ 17243. Conduct of Hearing. 
(a) Testimony shall be taken only on oath or Bf:finnation under penalty 

of perjury. · · 

(b) Every Pany shall bave the right to call and examine wimesses; to 
introduce exhibits; tn question opposing witnesses on any matter relevant 
to the issues even though thllt mlltter was not covered in the direct ex
amination; to impeach any witness regardless of which Party first called 
the wi.mess to testify; and to rebut any opposing evidence. A Party may 
be called by an opposing Pany and examined as if under cro.ss-examina
tion, w bether or not the Pany called has testified or intends to testify on 
his or her own behalf. · 
... (c) The Hearing Officer may call and examine an,Y Party or wi.mess and . 
may on his or her own motion introduce exhibits. 

(d) The Hearing Officer shall control the taking of evidence and other 
course of proceedings in a bearing and shall exercise that cootrol in a 
manner best suited to ascertain the facts and ·safeguard the rights of the 
Parties. Prior to taking evidence, the Hearing Officer shall define the is
sues and explain the order in which evidence will be presented; provided 
that, for good cause the Hearing Officer later may vary the order of pre-
sentation as circumstances warranL .. 
NaTE: Authority cited: Sections 55, 59, l742(b) and 1773.5, wor Code. R::f=r
ence: Section 11513, Government Code; BDd Section 1742(b), Lnbor Code. 

FilsroRY . 

I. New section filed 1-15-2002; opemtive 1-15-2002 pUI'lluant to Govem=t 
Code section 11343.4 (Register 2002, No.3). 

§ 17244. Evidence Rules; Hearsay. 
(a) The hearing need not be conducted according to technical rules re

lating to evidence and witnesses. Any relevant evidence shall be admitted 
if it is the son of evidence.on which responsible persons are accustomed 
to rely in the conduct of serious affairs, regardless of the existence of any 
common law or stlltUtory rule which might make improper the admission 
of such evidence over objection in civil actions. 

(b) The rules of privilege shall be recognized to the same extent and 
applied in the same manner as in the courts of this state. 

(c) The Hearing Officer may exclude evidence if its probative value 
is substantially outweighed by the probability that its admission will ne
cessitate undue consumption of time. 

(d) Hearsay evidence is admissible but shall not be sufficient in itself 
ID support a finding unless it either would be admissible over objection 
in a civil action or. no Party raises an objection to such use. Uniess pre
viously waived, an objection or argwnent that evidence is insufficient in 
itself to support a finding because ofits hearsay character shall be timely 
if presented at any time before submission of the case for decision. 
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Nan::: Authority cited: Sections 55, 59, 1742(b) and 1773.5, Labor Code.· Refer
ence: Section 1094.5. Code of Civil Procedure; and Section 1742(c). Labor Code. 

HISTORY 
I. New section fficd 1-15-2002; opcrntivc 1-15-2002pursuant to Govemmt:nl 

Code section 11343.4 (hgister 2002. No.3). · 

Article 7. Transitional Ruie 
§ 17270. Applicability of These Rules to Notices Issued 

· Between Aprll1, 2001 and June 30, 2001. · 
<aJ Tbe:ie RliiesshlilfiiiPi:Y io ·any-iioil"C'e iiisiieiltj§iki .. ilXii-.comrcis

sianer or an Awarding Body with respect to the withholding or forfeiiure 
. of contract paymentS for unpaid wages·or· penalties under the prevailing 
wage Jaws in effect priorto July 1, 2001 ;provided that. the pany seeking 
review has not commenced a civil action with respect to such notice un
der the provisions of Labor Code sections 173 I -173 3 (repealed effective 
July 1, 200!]. 

(b) An Affected Contractor or Subcontractor may appeal any such no
tice served between April I, 2001 and June 30, 2001 by filing a Request 
f.nr_~view with tb.e Enforcing .A.gericy th!tti!sued the noti=, in tlle m:m
ner and form specified in Rule 22 [Section 17222] above. Any such Re
quest for Review shall be in writing and shall include a statement indicat
ing the dale upon which the contractor or subcontractor was served with 
the notice of withholding or forfeiture. 

.'·' 

(c) 1bis Rule shall nat extend the time available to appeal the notice 
. uoder the former law. A Request for Review of a notice issued prior to 
July 1, 2001 must be filed with the Enforcing Agency within nine. 
days after service of the notice. . 
_ (d) A c.ontractor or. subcontractor who .has sought review of a n .. ·
issued prior to July 1, 2001 by filing a court action uoderthe repealed pro
visions ofl.abor.Code sections !731-1733 on or after July 1. 2001, shall •. 
if said action would have been timely under those sections, be afforded 
the opporrunity to dismiss the action without prejudice, after entering 
inro ·a· stipulatiotf that the-prikeedinif lie frariSferriid ·ro· the Dii'eC!Or -fiir 
bearing in accordance with these Rules. The stipulation shall also provide 
that the.time for co=encing.a hearing under Rulf' 41.[Section 17241] 
shall not begin to run until the case has been formally transferred to and 
received by the Office of ihe .Director. 

(e) Any bearing request llllide pursuant to Labor Code section 1771.7 
[repealed effective July I, 2001] that hll.'l not been heard and decided by 
a Hearing Officer prior to July I, 2001 shall be bandied in accordance 
with these Rules. 
NOTE: Authority cited: Sections 55, 59, 1742(b) and 1773.5, Lahnr ('.<:><J• .. Refor-
cnce: Section 1742(b), Labor Code. · · 

HisTORY 

l. New article 7 (section 17270) and section filed 1-15-2002; opemtive 
1-15-2002 pursuant to Government Code section 11343.4 (Regis~er 2002, No. 
3). 

* * * 
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STATE OF Coi.LIFDRNI ... 

DEPARTMENT OF INDUSTRIAL RELATIONS 
OFFICE OF THE DIRECTOR 
455 GOidon Oats Avonull, Tanlh Floor 
Sen Fro.ncl:~eo, CA 94102 
(-I. 1 .5) 70J·SOSC 

october 21, ·· 2002 

John W. Francis, Esq. . 
26.0.0 East Nutwpod Avenue, Suite 260 
Fullerton, CA 92831-3106 

Re: Public Works Case No. 2002-012 
California State University, San Marcos 
Student Housing Project. 

Dear Mr. Francis: 

GRAY DAVIS. GOVERNOR 

This constitutes the determina.tion of the Director of the 
Department of Industrial Relations regarding coverage of the 
above-referenced project under California's .Prevailing wage laws 
and is made pursuant to Title 8, California Code of Regulations, 
section 1600l(a). Based upo~ my review of the facts of this case 
and an analysis of the applicable law, it ·is my determination 
that construction of Student Housing at California State 
University, San Marcos ("Project") is a public work subject to 
the payment of prevailing wages. 

Factual Background 

The Project -involves construction of apartment-style residential 
units, which will serve approximately 475 students of California 
State University, San Marcos ("University"). The Project also 
includes construction of a Community Building, within which will. 
be a··- classroom, a student go.vernment meeting room arid other 
related amenities. The building configurati0ns and exterior 
elevations specifically are designe.d to conform to the 
University's architec-ture. The Project is sited on·caropusin a 
geographical area encompassing approximately 6.11 acres cf 
University property within the City of San Marcos, County of San 
Diego ("Site"). · 

The Project was formalized in a series of three contracts entered 
into on March 1, 2002. First,. a Ground Lease was entered into 
between the Board of Trustees of the c·alifornia State University 
( "Bo_ard") and the San Marcos University Corporation 
("Corporation"), a California non-profit public benefit 
corppration. In that Ground Lease, the Corporation agreed to 
design, ~lnance, construct and manage the Project, and the Board 
agreed.to lease the Site to the Corporation for $10. The term of 
the Ground Lease commenced on the earlier of the date of A 
recordation of a memorandum of the Ground Lease with the County ~ 
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·Recorder.· of ·San Diego .... county., or J:.1arch 
terminate on July 1, 2037, unless extended 
as provided under the terms of the lease. 

1, 2002, .... ~!ld will 
or sooner terminated 

·The·Corpora:tion in turn entered into·a Development Agreement with 
Allen&. O'Hara Education Services, LLC ("Developer") to undertake 
the design, construction, furnishing and equipping of the Project 
consistent with the Ground Lease. The Developer then hired the 
Ellias Constructi.on Company, Inc. to act as the general 
contractor.. Construction began on . April 1, 2002. The 
anticipated completion date is July 1, 2003. 

The Corporation also entered into an Indenture Wlth First Union 
National Bank for the issuance of bonds, designated the San 
Marcos. Univers.ity Corporation Auxiliary Organization Student 
Housing Revenue Bonds ("Bonds"), in an·aggregate principal amount 
not exceeding $27,990,000. 

The Project cost is ·anticipated to be $27,990,000, which is to be 
funded by the Bonds. The Bonds will be retired using net.revenue 
from the student housing. 

Analysis 

What is now Labor Code1 section 1720(b) (as amended by statutes of 
2001, chapter 938, section 2) is the applicable law. On projects 
such as this, the amended statute applies where the project 
formation documents were entered into on or after the effective 
date of the amendment. This arnendrnent took effect on January 1, 
2 0 02. ·The relevant project formation documents the Ground 
Lease,. the Deyelopment Agreement and the ·Indenture - were entered 
into on March l, 2002. · 

Section 1720(a) (1) defines public works ·to. mean: "Construction, 
alteration, demolition, installation, or repair work done under 
contract and paid for in whole or 1n part out of public 
funds .... " The Project is construction done under contract. The 
issue presented here is whether the Project is being paid for in 
whole or in part out of public funds. 

LaborCode section 1720(b) specifies that, "'paid for in whole or 
in part out of public funds' means ... fees, costs, rents, ... or 
other obligations that would. normally be required in the 
execution of the contract, which are paid, reduced, charged at 
less than fair market value, waived or forgiven." 

1 
Unless otherwise indicated, all statutory references are to the Labor Code. 
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Under the ·Ground Lease; the·Board ·· h~s- -ieased·- to- t.he .. Co:!:'pora.tion,
for J·S years, for $10, an area. of approximately 6.11 acres of 
property within the City of San· Marcos, County of San Diego. A 
lease for $10 for 6 .11 acres of land within San Diego County 
constitutes rent that is .paid for at patently less than fair 
market value and consequently' a payment. of public funds .for 
construction under· Labor Code section 1720 (b). 2 

Conclusion 

Based on the above analysis,_ I find that the Project ~s a public 
work for which prevailing wages must be paid. 

I hope this determination satisfactorily answers your inquiry. 

Sincerely, 

Chuck Cake 
Acting Director 

--

2 As discussed above, I find the Project to be a public work based on the 
below-market value rent constituting a ·payment of public funds for 
construction. I therefore need not address whether the Project would also be 
covered on the alternative grounds that the Corporation is the alter ego 
and/or agent of the Board for public works purposes. Similarly, I need not. A 
address whether Education Code section 89 911, under which' any obligation of WI' 
the Corporation authorized by the Board is an obligation of the State of 
california, creates prevailing wage liability for this Project. 
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STATE: OF CAUFORNIA. 

DEPARTMENT OF INDUSTRIAL RELATIONS 
OFF1Ce OF THE 01AECTOR 

45S GDidon Gata Avanuo, Tanlh Roar 
San Fntnei~eo. CA 9"102 
(Ill., 6) 703·5000 

Arthur S. Lujan 
. Labor .corrunissioner 
Department of Industrial Relations 
Division of Labor Standards Enf~rcement 
455 Golden Gate Avenue, 9th Floor 
San Francisco, CA 94102 

Re: Public Works Case No. 2002-024 
John O'Banion Community Learning Center 
Housing Authority of the County of Merced 

Dear Mr. ::Lujan: 

QRA'f DAVIS, GOVERNOR 

This constitutes the determination of the Director of the 
Department of Industrial Relations regarding coverage of the 
above-referenced project under California's prevailing wage laws 
and is made pursuant to Title 8, California Code of Regulations, 
("CCR") section 16000(a). Based upon my review of the facts of 
this -case and an analysis of .the applicable law, it is my 
determination that· the John . .' 0 '.Banion Community Learning Center 
Pioj ect (''Project;,) is a pUblic work subject to the payment of 
prevailing wages. 

The Project includes demolition, site preparation and 
construction of .a new 1'1,000 square-foot, one-story multi-purpose 
building in Merced. The owner .and general contr.actor for the 
Project is the Housing Authority of the County. ·of Merced 
("Housing Authority") , which entered into sub-contracts with the 
successful bidders on the Project. Funding. for the Project 
consists of a $150,000 Community Development Block Grant ("CDBG") 
from the u.-s. Department of Housing and Urban Development 
( "HUD") I and a $1 million loan from the County Bank of Merced to 
the Housing Authority. The preliminary work for· the Project, 
including surveying and architectural design, was funded by the 
CDBG funds, which are administered by the Housing Authority. The 
bank loan is a standard corrunercial loan from a private source 
that will be repaid from lease payments made by the tenants o:E 
the Center. Lockwood General En-gineering, a subcontractor, .will 
receive approximately $505,535 for performing demolition, site 
preparation, all grading work, site utilities installation and 
specified concrete work on the Project. 
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What is now Labor -code · section ---17-20-(a) -( 1)! -+as -- ameFlded - by 
Statutes of 2001, ·Chapter- 93_8, section 2 (Senate Bill 975)) 
defines "public works" in relevant . part as: "Construction, 
alteration, demolition, installation or repair work done under 
contract and pa.D1 - :E or -in whote :-or ... part-- out '6£ ""'public ·funds. " 
"Construction" includes work performed during the design and pre-· 
construction phases of constru.ction including, but not limited 
to, inspection and- land survey work. 8 CCR section 16000 defines 
"public funds" as state, local and/or federal monies. 

This Pr'oject involves construction and -demolition done under 
contract at both the pre-construction aiJ.d construction stages. 
Although there is also a private bank loan funding the Project, 
under the: applicable regulation the federal CDBG funds constitute 
public funds. The question· appears to be whether the Proj'ect is 
subject to the payment of California prevailing wages. 

In a letter dated February 4-; 2002, hUD states that the CDBG 
funds will not trigger the Davis-Bacon requirements, and 
therefore · the Project is not subject to the payment of federal 
prevailing wages. That federal prevailing wages are not required & 
has no bearing in this case on whether state prevailing ·wag-es are 9 
required. Applicable to this iss'\:.le ~s 8 CCR section 16001 (b), 
which states: 

Federally Funded or J<.ssisted Projects. The 
application of state .prevailing wage rates 
when higher is required whenever federally 
funded or .. assisted projects are controlled or 
carried out by Californ-ia awarding bodies of 
any sort. 

Because the Project in this case is federally funded and assisted 
and is being administered by the Housing Authority, a California 
awarding body, California prevailing wages would apply. 

In summary, pursuant to section 1·720 (a) (1) and 8 CCR section 
16001(b), the work being done by Lockwood on this Project is a 
public work for which California prevailing wages must be paid. 

1 A.l.l. stat.utory code section r-eferences are to the Labor Code· 
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I hope this determi:-J.ation satisfactorily answers your inquiry. 

Sincerely, 

Chuck Cake 
Acting Director 

= 
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L\ITRODUCTION 

In 1978, California voters approved initiative Proposition 13, amending the California Constitution. [FNl) Prior tO 

Proposition 13. property taxes were the main source of revenue for local governments, [FN2] including cities, 
counties, and special districts. [FN3] *1334 Proposition 13, however, severely curbed the ability of state and local 
taxing jurisdictions to raise money by limiting annual levies on real property to one percent of the 1975-76 assessed 
value [FN4] and by restricting the passage of state tax increases. [FNS] Although Proposition 13 permits local 
taxing authorities to collect revenues through the use of "special taxes" under section 4 of the proposition, such taxes 
require a two-thirds vote of the local electorate. (FN6] As a result, revenues flowing to local governments from 
general property taxes have abruptly diminished. (FN7] Cities, counties, and special districts which had been 
dependent on property taxes to finance municipal improvements, services, and facilities were thus faced with the 
prospect of drastically reducing expenditures or finding new sources of revenue. [FN8] 

Increasingly, municipalities have responded to the harsh fiscal effect caused by the taxing restrictions of 
Proposition l3 by turning to non taxing revenue sources not subject. to the provisions of the amendment. (FN9) 
Specifically, local governments have employed *1335 special heileflt assessments [FN 10] and governmental 
regulatory and service fees [FN1l] to ease their financial burdens. [FN12) However, the use of these nontn.x.ing 
alternatives has been challenged in recem years as circumventing the purposes of Proposition 13. [FN13] 

Part I of this Comment surveys the background, relevam provisions, and fiscal impact of Proposition 13. [FN14] 
Part II examines coun decisions interpreting Proposition 13 which have impacted the ability of local governments tu 
raise revenues for municipal improvements, services, and facilities. (FN15] Part III analyzes the use and 
effectiveness of special benefit assessments and governmental regulatory and service fees to avoid the taxing 
restrictions of Proposition 13 and recoup lost revenues. [FN16] Part IV considers the CWTent status and future of 
Proposition 13 and summarizes the role of California courts in shaping the amendment. [FN17) This Conunent 
concludes that California courts have tempered the effect of Proposition 13's taxing restrictions by allowing local 
governments to develop nontaxing sources of revenue. [FN 1 8) 

*1336 I. PROPOSITION 13 

A. Historical Background and Purposes 

Prior to the enactment of Proposition 13, local property taxes in California were among the highest in the nation. 
[FN 19] The adoption of Proposition 13 wa.> the culmination of n. long-standing protest by California landowners 
aguinst burdensome property taxes. (FN20] and the event was widely characterized as a "taxpayer's revolt." [FN21] 
The "Jarvis-Gann Initiative" [FN:?.2] was intended by its authors to provide effective property mx relief and, as u 
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corollary, reduce governmental waste and spending. [FN23] Moreover, since California had a tax surplus which the 
legislature refused to spend or rebate to ta:'{payers, high property taxes seemed unnecessary. [FN24] By ''1337 
approving Proposition 13, California voters greatly checked the taxing powers of their stme and local governments. 
[FN25] 

B. S urnmary of Relevant Constitutional Provisions 

Proposition 13 provides a new scheme [FN26] fo~ taxing real property and applies to all residential and commercial 
land uses. [FN27] Prior to the amendment, local governments generally had· the power to impose any taxes and fees, 
within constitutional or legislative limits, [FN28] by a vote of their governing bodies. [FN29] However, Proposition 
13 significantly curtailed the independent taxing authority of local jurisdictions. [FN30] The provisions that have 
restricted the ability of local governments to raise revenues are outlined briefly below . 

. Section l of Proposition 13 limits ad valorem taxes [FN31] on real property tO Orle percent of the assessed value of 
such property. [FN32] Section 2 restricts inflationary increases in the assessed value of real property, or "full cash 
value base," [FN33] to two percent per year. [FN34] This section further rolled back the full cash value base of real 
property to the 1975-76 county assessor's valuation. subject to ~1338 various adjustments. [FN35] While these two 
sections maintain proportion between property taxes and property values. [FN36] their effect was to severely reduce 
the traditional primary source of discretionary tax revenue available to local governments. [FN37] 

Section 3 of Proposition 13 provides that "any changes in State taxes enacted for the purpose of increasing 
revenues" require a two-thirds vote of all members of both the assembly i'Jid the senate. [FN38] Local governments 
are directly affected by this restraint on the state legislature since many local governing bodies derive their taxing 
authority from enabling statutes. [FN39) Section 3 also expressly prohibits the legislature from imposing any new ad 
valorem taxes on real property or new taxes on· the sales of real property. [FN40] This provision is significant since 
even a nonproperty tax which receives the requisite supermajority legislative approval may be struck down if it too 
closely resembles an ad valorem tax. [FN41] 

Section 4 is a key provision in Proposition 13 since it compounds the fiscal crisis caused by the amendment's or1e 
percent *1339 ad valorem limitation [FN42] and prohibition of the enactment of new ad valorem and sales or 
transaction taxes on real property. [FN43] This section requires a two- thirds vote of the qualified local electorate for 
any new or increased "special tax." [FN44] A "special tax," as distinguished from taxes which flow to the local 
government's general fund, is one which is earmarked for a specific purpose. [FN45] Prior to the enacanent of 
section 4, California law generally pennitted any new or increased local taxes without voter approval. [FN46] The . 
purpose of section 4 is to prevent local taxing jurisdictions from recouping their losses from decreased property taxes 
by imposing or increasing other taxes. [FN47] 

C. Fiscallmpact 

Proposition 13 has been characterized as "the most significant fiscal act of the people of California in modern 
times." [FN48] Only one year following approval of the initiative, property tax revenues dropped fifty-one percent, a 
$5.9 billion decrease from property tax revenues in the prior fiscal year. [FN49] The effect of Proposition 13 upon 
local governments was debilitating. since property taxes are the largest single source of tax revenue for cities, 
counties, and *1340 special districts, [FNSO] and because all property tax revenues are devoted to support of local 
government activities. [FN51] 

The California Legislature softened the. impact of Proposition 13 by granting fmancial assistance to local 
crovernments. [FN52) Commonly referred to as a "bail-out," [FN53] the state aid program replaced some of the lost 
;even lieS caused by Proposition 13 through block grants and loans, [FN54] and implemented a method of disrributing 
the proceeds of the one percent property tax to local governments. [FNSS) However, in the early 1980's the 
legislature was forced to reduce financial assistance to local governments because of the severe recessiOn. [FN56] 
Federal cutbacks and inflation compounded the cities' and counties' financial problems. (FN57] As a *1341 result, 
the \ong-tetm impact of Proposition 13 is now being felt by muny municipalities. [FN58] 

Because Proposition l3 is not susceptible to legislative repeal, [FN59) and since legislative efforts to nssist local . 
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governments have been insufficient, [FN60] cities, counties, and special districts have been forced to counter 
property tax revenue losses resulting from Proposition 13 by developing other sources of revenue, especially 
nontuxing levies, for the longer term since the alternative of cutting expenditures is politically unpalatable. [FN61] 
Expectedly, these efforts to generate revenues through alternative sources have been resisted as contrary to the 
provisions of Proposition 13. [FN62] However, California courts have responded favorably toward local mxing 
jurisdictions by restricting the application of Proposition 13. [FN63] It has been the courts, rather than the 
legislature, which have taken an active role in moderating the harsh fiscal impact of Proposition 13, as demonstrated 
by the decisions discussed below. 

IT. RELEVANT PROPOSITION 13 CO'lJRT DECISIONS 

Since the enacunent of Proposition 13, California courts have. examined almost every aspect of the amendment. 
[FN64] The California *1342 Supreme Court promptly reviewed the constitutionality of Proposition 13 in Amador 
Valley Joint Union High School District v. State Board ot' Equalization [FN65] and upheld the amendment [FN66) 
The court noted that it was only addressing "those principal, fundamental challenges to the validity of Proposition 
13 as a whole." [FN67) Thus, the interpretation and application of particular provisions was expressly left for later 
litigation. [FN68) Since the Amador decision, most of the litigation sun·ounding Proposition 13 *1343 has focused 
on the amendment's one percent ad valorem tax and special tax- limitations, [FN69] which are discussed below. 

A. The One Percent Ad Valorem Tax Limit 

The scope of the one percent limit on ad valorem real property taxes in section 1 of Proposition 13 [FN70] was 
addressed by the California Supreme Court in Heckendorn v. City of San Marino. [FN71] San Marino drafted an 
ordir:mnce authorizing u special tux which went into effect after approval by approximately eighty percent of the city's 
voters. [FN72) The plaintiff, a city property owner, filed a complaint alleging that the ordinance,. wli.ich imposed' a 
graduated tax based on the size of a real property parcel, [FN73] was an unconstitutional ad valorem tax. [FN74] 
However, the court upheld the ordinance, defining "ad valorem ta.x" in section 1 of Proposition 13 narrowly as "any 
source of revenue derived from applying a property tax rate to the assessed value of property." [FN75] Under this · 
defmition, the ordinance did not constitute an ad valorem tax since the ordinance involved no appraisal of property 
value and ta..xed parcels within a zone at the same rate, even if the actual value of the parcels differed. [FN76) The 
Heckendorn decision established that Proposition 13 only prohibits applying a tax rate directly to the ~1344 assessed 
value of property. [FN77) Thus, the supreme court seemingly opened the door to the use of taxes which are closely 
correlated to parcel values but not imposed on assessed property values. [FN78) 

B. Tne Special Ta.x Two-Thirds Vote Requirement 

Application of the two-thirds voter majority requirement for enactment of special taxes under section 4 of 
Proposition 13 [FN79) was first considered in Los Angeles County Transportation Commission v. Richmond. 
[FN80] Two years before the adoption of Proposition 13, the California Legislature created the Los Angeles County 
Transportat.ion Corrunittee (LACTC). [FN81] After the initiative was approved, the LACTC attempted to levy a 
sales tax for public transit purposes with only .simple majority voter approval. [FNS2] The defendant, LACTC's 
executive director, refused to implement the tax, and the LACTC fLied a petition for writ of mandate. [FNS3) The 
California Supreme Court issued an alternative writ, [FN84] holding thnt the LACTC was not a special district within 
the meaning of section 4, [FN85] and thus was not subject to the two-thirds voter majority requirement imposed by 
that section. [FN86) 

"'1345 In Richmond, the court concluded that the term "special district" as used in section 4 of Proposition 13 
applies only to districts authorized to impose ad valorem property taXes. [FN87] The majority reasoned that section 4 
should apply only to districts which lost property tax revenues as a result of Proposition 13, since section 4 was 
intended to limit the power of local governments to replace property tax revenue losses. [FN88] Thus, because the 
LACTC did not have the power to levy ad valorem taxes, the LACTC was exempted from the provisions of the 
amendmem. [FN89] 

The Richmond decision invited local taxing jurisdictions to circumvent the restrictions of Proposition 13 by 
replacing lost property tax revenues with the use of nonproperty tax special districts such ns the LACTC. [FN90) 
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Justice Richardson's dissent characterized the majority's ruling us "a hole in the financial fence which the people in 
their Constitution have erected around their government" which would lead to wholesale u voidance of the purpose of 
Proposition 13. [FN9J] The majority of the court, however, "'1346 rejected the argument thnt its decision in 
Richmond would result in such legislative evasion of the restrictions of Proposition 13. [FN92) Indeed, the myriad of 
norrproperty tax special districts has not materialized as predicted by the dissent. [FN93] 

However, Richmond was a harbinger of further erosion of Proposition 13 in a case decided later the s<J.me year, City 
and County of San Francisco v. Farrell, [FN94] which interpreted the term "special tax" in section 4 of the 
amendment. [FN95] Although the Richmond court declined to reach the issue of the meaning of "special taxes" as 
used in section 4 and decided the case on the "special districts" definition issue, [FN96] the supreme court did 
establish a "framework" for resolving future ambiguities in section 4 of Proposition 13. [FN97) In Richmond, the 
court could have interpreted the term "special disrricts" broadly [FN98) but declined to *1347 do so, stating that the 
language must be strictly construed and the ambiguities resolved in favor of permitting special districts to enact 
special taxes because of the "fundamentally undemocratic nature" of the supermajoriiy vote requirement contained in 
section 4. [FN99) Thus, for policy reasons, the supreme court departed from the rules of construction applicable to 
constitutional initiatives set forth in Amador, [FNlOO] and adopted a mle of strict construction for interpreting 
section 4 of Proposition 13. [FN 10 1] 

The California S llpreme Court followed the Richmond mle of strict consrruction and defined the term "special 
taxes" as used in section 4 narrowly in Farrell. [FN102] In Farrell, San Francisco had increased its payroll and gross 
receipts rox without the approval of two-thirds of the voters. [FN!03] When the mayor approved a reqllest for 
funding of municipal improvements to be appropriated from the gross receipts tax proceeds, Farrell, the city's 
controller, refused to allow the appropriation. [FNI04] The defendant asserted that the increased gross receipts rox 
.was an unconstitutional special rox under section 4 of Proposition 13. [FN105] However, the majority rejected 
Farrell's argument that section 4 required two-thirds voter approval for all new and increased nonproperty taxes. 
[FN 1 06] The supreme court defined ':special ta.x': as used in section 4 as a tax ·"levied for ·a specific purpose rather 
than ... a levy placed in the general fund to be utilized for general governmental "1348 purposes." [FN107] Thus, 
San Francisco's tax, the proceeds of which were to be paid in the city's general fund, was not a special tax as 
contemplated by Proposition 13 because the tax was not levied for a specific purpose. [FNlOS] 

While the supreme coun in Farrell could have construed section 4 to include all nonproperty roxes, [FN109] the 
court chose the narrowest application of the se~tion's supermajority vote requirement. [FN 11 0) Farrell, at least in 
theory, permits a city to recoup its lost property tax revenues simply by adopting some other replacement tax with 
simple majority vote approvaL [FNlll) Farrell requires only thar the proceeds from the new tax be deposited imo 
the local goverrunent's general fund since proceeds collected for a specific purpose constitute a special tax requiring 
supermajority voter approval. [FN112] Although the Farrell result was partially nullified by the enactment of 
initiative Proposition 62 in 1986, [FN 113] '"1349 the decision illusrrates the supreme court's desire to limit the 
application of Proposition 13. 

C. Summary 

M Heckendorn, Richmond, and Farrell indicate, the California Supreme Court has construed the provisions of 
.Proposition 13 narrowly and the consequences of these decisions can be summed briefly. First, Proposition 13 is 
aimed primarily at controlling ad valorem property taxes. [FNll4] However. the one percent limit on ad valorem 
taxes [FN !15] is limited in application, since the California Supreme Court has narrowly defined "ad valorem" as a 
tax rate based solely on the assessed value of property. [FN 116] 

Second. city and county general revenue taxing powers remain unaffected by Proposition 13 except that new or 
increased non property tax revenues levied for a specific purpose require approval by two-thirds of the local voters. 
[FN 117] Of course, a new or increased non property tax which too closely resembles an ad .val ore~ tn~ ts precl~ded 
by Proposition 13 even if approved by a supermajority loc:al electorate vote, smce Propos1t1on b stnctly proh1b1ts 

such action. [FNJ18] · 

Thus, although tbe California Supreme Court initially approved the constitutionality of all sections of Proposition 
13 [FN 119] the court has since been unwilling to read the amendment expansively. Th1s result 1s ~ncouragmg to 
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local governments. However. local taxing *1350 jurisdictions have received the biggest boos\ from the courts' 
tolerance of bold municipal moves to finance local government through non taxing alternatives. 

III. THE USE AND EFFECTIVUiESS OF NONT AXING ALTERNATIVES TO A VOID PROPOSITION 
13 

On its face, Proposition 13 applies only to tux revenues, as opposed to nontax revenues. [FN12D] Thus, an avenue 
is open to local taxing jurisdictions to offset the fiscal impact of Proposition 13 on ad valorem property taxes and 
special purpose nonproperty taxes by generating revenues through nontaxing levies. [FNl21] Two specific types of 
nontax revenue devices are special benefit assessments and governmental fees, discussed below. 

A. Special Benefit Assessments 

A special assessment is "a charge imposed on particular real property for a local public improvement of direct 
benefit to that property." [FN 122] An "assessment district" consists of the property or properties specially assessed 
to bear the expense of such improvement. [FN123] The theory underlying special assessments is that the assessed 
property receives· a direct benefit as it increases in value due to the property's proximity to the local improvement. 
[FNl24] This benefit to the prop,rty or properties within the district is greater than that received by the general 
public. [FN 125] "1351 Therefore, a special assessment is fairly imposed on those benefitted, since the general public 
should not have to bear the expense when the public does not receive a corresponding benefit. [FNl26] 

An assessment district is formed by local legislative resolution; (FN127] no electorate approval is required. 
[FN 128] The creation of special assessment districts takes place "as the result of a peculiarly legislative process." 
[FN 129] and the authority of local governing bodies to impose svecial assessments is grounded in the taxing power 
of the sovereign.· [FN 130] Although a special assessment is imposed through ·the same mechanism used to finance 
the cost of a local government, special assessments are distinct from taxes, which are levied for general revenues and 
for general public *1352 improvements. [FNl3l] Hence, as the California Supreme Court has observed, a special 
assessment is not a tax at all, but simply a charge imposed to recoup the cost of a public improvement made for the 
special benefit of particular property. [FNJ32] · 

Prior to the enacnnent of Proposition 13, special assessment legislative acts [FN133] had been the most widely used 
procedure to finance construction of a variety of public improvements. [FN134] The use of special assessments 
became even more extensive after Proposition 13 as local governments sought to offset lost property tax revenues. 
[FN135] The effect of Proposition 13 upon special assessments was first examined in· County of Fresno v. 
Malmstrom. [FN136] Fresno County attempted to collect assessments within a subdivision for the construction of 
streets. [FN137] However, the defendant, the Fresno County Treasurer and Tax Collector, refused to serve notice of 
assessment on the property owners, contending that the as'sessment in que!£tion contravened Proposition 13. [FN138] 
The Court of Appeal for the Fifth District granted the "1353 county's request for a writ of mandate to compel the 
county tax collector to serve the notice of assessment, ruling that the provisions of Proposition l3 did not apply m 
the assessment. [FN139] 

The decision in Malmstrom resolved two questions regarding the continuing viability of special assessments after 
Pr.oposition 13. [FN14D] First, the court held that the one percent limit on ad valorem taxes did not apply to special 
assessments because the purposes of Proposition 13 would not be thereby furthered. [FNl41] The court reasoned 
that it would be "illogical" to include special assessments within section !, since that section was intended to control 
ad valorem taxes and limit wasteful governmental spending of general tax funds. [FN142] Second, the court held that 
special assessments did not require approv~l by a supermajority of voters because special assessments were not a tax 
per se, and thus not included·in the definition of "special taxes" in section 4. [FN143] The court stated that while 
both special assessments and tax~:; may specially benefit particular property, a special assessment may not exceed 
the benefit conferred, whereas a special tax need not so specifically benefit the taxed property. [FN144] Malmstrom 
represents a signiticant rein on th" effect of Proposition 13, since many public *1354 improvement projects financed 
previously with general taxes may now be financed with special assessments. [FN145] 

Proposition 13 was further limited by the Second District Court of Appeal in Solvang Municipa.l Improvement 
District v. Board of Supervisors ot· the County of Santa Barham. [FN146] In Solvang, the plaintiff, a special district, 
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created a parking district prior to Proposition 13 which was financed by non- vmed special assessments against tile 
benefitted property. [FN147) The Santa Barbnra Board of Supervisors refused to collect the assessments after 
Proposition 13, contending that the assessments were ~;mconstitutional under the amendment's one percent limit on ad 
valorem taxes. [FN 148] The coun upheld the validity of special assessments, despite the fact that the assessments 
were mea~ured hy the a.'sesse.d value of benefitted parcels. [FN149) Following the rationale of the Malmstrom 
decision, the Solvang court held that the one percent limit of section 1 did not apply to any special assessment, even 
if assessed on an ad valorem basis. [FN150] Hence, special assessments may be levi'ed according to the assessed 
value of property, but they do nor constitute an ad valorem propeny tax. [FN 151] 

Despite mild language to the contrary, [FN 152] the favorable decisions in Malmstrom and Solvang seemingly 
invited a switch by local governments from property taxes to special assessments for projects traditionally financed 
with general revenues, and California "'1355 courts have allowed municipalities to make this switch. [FNJ53] For 
example, in J.W. Jones Cos. v. City of San Diego, [FN154] the city created a system of "facility benefit assessments" 
(FBA) which were exacted from developers who applied for building permits to develop land in one of the city's new 
communities. [FN155) Under this scheme, proceeds of the FBA were collected in a special fund for exclusive use in 
constructing "a broad spectrum of public works" including parks, transit and transportation, libraries, fire stations, 
school buildings, and police stations for the benefit of the assessed parcels. [FNlSo] The plaintiff, a landowner and 
developer, challenged the assessment system, arguing that the FBA did not direcdy benefit the assessed propeny and 
were thus special taxes under section 4 of Proposition 13, [FN157] and that undeveloped and developed parcels were 
treated differently. [FN158] The Coun of Appeal for the Fourth District upheld the city's financing scheme, stating 
that the FBA did not constitute special taxes and thus were not subject to the superrnajority vote requirement of 
section 4 of Proposition 13, and that the system of assessing and placing liens on undeveloped properties only did 
not violate equal protection of the law. [FN159] 

The J.W. 'Jones court acknowledged that San Diego's assessments did not fir within the traditional definition of 
special "'1356 assessments because the facility benefit assessments imposed a lien on parcels to pay for future 
improvements and because they were assessed on a unique basis. [FN160] However, the court stated that these 
anomalies did not prevent the city's levies from being valid special assessments rather than special taxes. [FN 161] 
The court also determined that the lien provision of the city's ordinance did not create a discriminatory classification 
between undeveloped and developed properties because the benefits to the developed properties were only 
incidental. [FN162] AI; further justification for its holdings, the court indicated that the facility beriefit assessments 
system was ''necessary for the health and welfare of future residents of' the city. [FN 163] A companion case to J.W. 
Jones, City of San Diego v. Holodnak, [FN164] upheld a similar FBA system for a wide variety of facilities and 
services [FN!65) under the same rationale .. [FN166) The court in J.W. Jones predicted the outcome of *'1357 
Holodnak and future cases by strongly hinting that it desired to actively assist local governments to ftnance 
municipal growth. (FN167] Other cases have also extended the use of special assessments to finance operating 
expenses of local government, such as maintenance of flood control facilities [FN168] and road maintenance. 
[FN169] 

The impact of these decisions has been to broaden the authority of the California Legislature to enact several bills 
authorizing local agencies to use special beneftt assessments to augment their other revenue sources. [FN170] 
General law cities requiring enabling statutes in order to impose special assessments [FN 171] have especially 
benefitted from the courts' tolerance of the use of special assessments since the CaLifornia Legislature has interpreted 
relevant decisions as validating legislative action. [FN172] Specifically, the state legislature has authorized the use of 
special benefit assessments to *'1358 fmance fire and police protection services, [FN173) flood control, [FN!74] 
drainage and water management services, [FN 175] and street lighting services. [FN 176] 

While the expanded use of special benefit assessmems can be attributed to a wiliingness on the part of California 
courts to limit the application of Proposition 13, that is only a partial explanation. Another factor which accounts for 
the favorable judicial response is that the formation of special assessment districts is not subject to broad judicial 
review. [FN 177] Although a special assessment must pa.rticulary benefit the assessed property, [FN 17 8] courts give 
great deference to a· local governing body's finding of benefit because the creation of an_ assessrr:ent district is an 
exercise of a municipality's sovereign taxing power. [FNi79] Thlls, so long as some spectal benet:t to the assess~d 
property can be demonstrated, the courts will probably uphold a local government's formauon of a spect:l! 

assessment district. [FN180] 
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''1359 B. Governmental Regulatory and Service Fees 

Local goverrunents collect a multitude of fees for everything from building permits to garbage services to dog 
licenses. [FN181) The authority to collect sucli fees. is derived from the state constitution or a specific legislative 
enactment. [FN182] Technically, governmental fees are not taxes, so long ·as they do not exceed the value of the 
benefit conferred or the service rendered. [FN 183] These fees also are not assessed upon the value of property. 
[FN I 84] Thus, Proposition 13 seemingly does not affect the power of municipalities to raise revenues through use of 
such fees. [FN 185] However, because of the increased interest in non taxing alternatives after Proposition 13 was 
enacted, [FNJ86] California courts have considered the applicarion of the amendment's provisions to a variety of 
governmental fees. [FN187] 

*1360 There are two typicul legal isoutos involved in challenges to the imposition of governmental fees. [FN188] 
The fust is whether the fee is allthorized by state law. [FN189] Without specific enabling or constitutional authority, 
the fee will be struck down. [FN190] The second issue is whether the fee is really a tax. [FN19l) A local 
government's authority to impose fees derives from the its police power to regulate municipal activities for the 
public's health, safety, or general welfare, [FN 192] while the taxing authority of local governments is restricted to the 
express purpose of raising general revenue. [FN193] Legislation implementing Proposition 13 expressly excludes 
from the definition of "special tax" any fee which does not exceed the reasonable cost of providing the regulatory 
activity or service for which the fee is charged and which is not levied for general revenue purposes. [FN194] Thus, 
a fee which is not reasonably equivalent to the cost of the regulatory activity or service, or which is deposited into 
the general treasury rather than a special fund may be deemed a rax and therefore prohibited by Proposition 13. 
[FN195] 

California COW'ts have reached ·varying conclusions regarding the use of governmental fees to generate non taxing 
alternative sources of revenue. [FN196] The Third District Court of Appeal expressed the generally accepted rule 
regarding the validity of regulatory fees under Proposition 13 in Mills'v. County of Trinity. [FN197] In Mills,. the 
plaintiff challenged a county resolution *1361 providing both increased and new fees for processing land use 
applicatiorrs [FN198) as prohibited by the special tax provision of Proposition 13. [FN199] The. court upheld the 
resolution, concluding that land use regulatory fees do not constirute special taxes under section 4, when the fees 
charged to particular applicants do not exceed the reasonable cost of the regulatory activities. [FN200] The court 
refused to give an expansive reading of the term "tax" as used in Proposition l3's special tax provision, [FN20l] 
irtdicnting that state voters did not intend to put local governments in a "fiscal'straitjacket." [FN202] 

A different analysis was utilized by the Court of Appeal for the Second District in Trent Meredith, Inc. v. City o( 
Oxnard. [FN203] The court upheld an ordinance requiring developers to either pay fees or dedicate land to local 
school districts as a precondition to issuance of a building permit. [FN2041 The plaintiff, a subdivider, claimed the 
ordinance was unconstirutional because the development requirements constituted specialrax.es under section *1362 
4 of Proposirion 13. [FN205] The court held that the restrictions of Proposition 13 did not apply to the development 
fee and dedication requirements. [FN206] First, the court stated that the devdopment requirements did not constitute 
ad valorem taxes because they were not assessed according to property values. [FN207] Second, because the court 
determined that the ordinance was an appropriate exercise of police power, to relieve conditions of overcrowding of 
local school facilities caused by new development, [FN208] the court stated that it was unnecessary to decide 
whether the ordinance requirements constituted a special tax..· [FN209] 

The Second District Court of Appeal, however, later decided a case on the "special tax" definition issue in 
California Building Industry Association v. Government Board of the NewhaJI School District of Los Angeles 
County. [FN210] In this case, defendant school districts levied taxes under the special tax provision of Proposition 
13, after the resolution :lllthorizing the taxes received the requisite two-thirds voter majority approval. [FN21 i] 
Plaintiff builders challenged the taxes, contending thut the levies were actually "development fees" subject to 
statutory monetary limits. [FN212] The court adopted the deftnition of "special taxes" expressed in City and County 
of San Francisco v. Farrell. [FN2l3] and held that the school district's levies did not fall within the Farrell me::ming. 
[FN214] The court concluded that the levies were more like development fees and *1363 should be considered as 
such. [FN215] Thus, the court invalidated the fees because they exceeded statutory monetary limits. [FN216] 
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In Beaumont Investors v. Beaumont-Cherry Valley Water District, [FN217] the Fourth District Court of Appeal 
considered whether a facilities fee enacted by a water district constituted a special tax under Proposition 13. (FN218] 
The court held that the fee fell under the ambit of section 4 since the fee exceeded the reasonable cost of constructin~ 
the water system. [FN219] The fee was therefore invalid since it had nm been approved by a two-thirds vote of th; 
district's qualified voters. [FN220] In support of its conclusion. the court stated that the purpose of Proposition 13 
was to impose a "broad constitutional restriction" on the power of local agencies to impose special taxes. [FN221) 
Thus, any agency which sought to avoid the special tax limimtions of section 4 through use ~1364 of "facilities fees" 
must bear the burden of proving that the assessment does not amount to a "special tax," a task the water district could 
not accomplish. [FN222] 

The Fourth District Court of Appeal elaborated on the showing necessary to prove that a regulatory fee was not a 
special tax in San Diego Gas & Electric Co. v. San Diego City Air Pollution Control Districl [FN223] The court 
stated that the local taxing agency should prove the estimated c.:osts of the regulatory activity or service and the basis 
for determining the manner in which the costs are apportioned, so that the charges bear a reasonable relationship to 
the benefits from the regulatory activity. [FN224) Once the requisite showing is made, a regulatory fee may be 
!Jpheld. [FN225) The court further noted that the imposition of fees was a reasonable way to achieve Proposition 13's 
goals of effective property tax relief, since the fees shifted the burden of costs from the wxpaying public to those 
who directly benefit from conducting the regulatory activity. [FN226] 

The courts have been fairly strict in requiring n documented showing that a regulatory fee is not a special tax. For 
example, in Bixel Associates v. City of Los Angeles, [FN227] the Court of Appeal for the Second District struck 
doWn Los Angeles' development fee because the city had not met its burden of showing that a valid *1365 method 
had been used for determining that the fees charged reasonably reflected the burden posed by the development. 
[FN228] The Bixel court refused to hear policy argumentS supporting the city's decision to impose a flre hydrant fee, 
pointedly stating that the case was not about "the obvious need for the funding by the City of sophisticated fire 
protection in the post-Proposition 13 era" but only about determining the constitutionality of the fee. [FN229] 

Thus far, tbe California Supreme Court has not clarified the scope of Proposition 13 with regard to governmental 
regulatory and service fees. [FN230] The· existing cases indicate that the courts have been somewhat less tolerant of 
the use of governmental fees than of special benefit assessments. [FN231] One reason for the courtS' striCter 
approach may be the fact that the wide range of governmental fees requires closer scrutiny than the narrow class of 
levies constituting special assessments. However, the cases also indicate that the courts have been less consistent in 
their analysis of such fees under Proposition 13. [Fl\"232) These differing decisions are to be expected in the absence 
of firm guidance by the supreme court, but tbe cases also reflect the court's differing views of. Proposition 13. 
[FN233] The courts' uncertainty can best be explained *1366 by a brief consideration of the current status and future · 
of Proposition 13 and a summary of the California· courts' role in shaping the amendment, discussed below. 

IV. PROPOSITION 13 TODAY AND IN THE FUTilRE 

After surviving an initial challenge to its constitutionality [FN234) and several severe tests thereafter, [FN235] 
Proposition 13 is still not safe from attack. [FN236] In 1989, the Supreme Court of the United Slates in Allegheny 
Pittsburgh Coal Co. v. County Commission [FN237] struck down a West Virginia taxing scheme similar to 
Proposition 13 as violative of tbe egual protection clause of tbe fourteenth amendment. [FN238) In Allegheny, the 
plaintiffs. various coal companies, challenged the Webster County assessor's method of property value appraisal, 
(FN239) contending that the method of appraisal resulted in recently sold propenies having higher appraised value 
than properties that had not recently been sold. [FN240) The Supreme Court of the United States accepted the coal 
compo.nies' ·argument that the method of appraisal created an unconstitutional· discriminatory c\assificmion between 
new purchasers and existing landowners. [FN241] The Court reasoned that using the selling price of property to fix 
assessments was not rationally related to the county's objective of establishing accurn.te, current property val~es, 
since this method resulted in dramatic and *1367 unegual differences in valuation of comparable properues. 
[FN242] While the Court did not state that ull assessment schemes which use more than L>ne method of assesstng 
property in the same class are invalid, the Coun indicated that such schemes must ensure th~t general a~Justments. of 
comparable property are "accur:1te enough over a short period of time to equalize the dtfferences tn propomo~ 
between the assessments of a class of property holders." [FN243] Because the Webste~ County assessors 
adjustments were neither prompt nor substantial enough to eliminate the disparity in appratsals of comparable 
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properties, the county's assessment scheme was struck down. [FN244] 

The Allegheny decision left open the question of the constitutionality of Proposition 13, since the Court declined to 
decide whether the Webster County assessment scheme might be constitutional if it were the law of a state rather 
than a single county. [FN245] Whether the Court was indicating its approval of Propo.1ition 13 or inviting a 
challenge to the amendment is arguable. [FN246] Numerous renewed challenges to the constitutionality of 
Proposition 13 have been filed since Allegheny, [FN:?.47] however, several California courts of appeal haveaffinned 
the validity of the amendment. [FN248] 

"'1368 While the ultimate validity of Proposition 13 is undear after the Supreme Court of the United States' 
decision in Allegheny, local taxing jurisdictions in the meantime will have to continue finding adequate financing for 
local government activities. California courts have taken an active role in moderating the harsh fiscal impact of 
Proposition 13 by limiting the application of the amendment's key provisions. [FN249] Because Proposition 13 was 
ambiguous in a number of particulars, [FN250] the courts have had ample opportunity to give an expansive reading 
to the amendment, yet for the most part cases have been decided in favor of greater freedom by local governments to 
impose assessments. [FN251] This response by the courts cannot be unintended. The Proposition 13 court decisions 
reflect a conscious desire on the pan of California courts to make Proposition 13 an effective scheme of propet-ry tax 
relief, but without crippling the ability of local governments to carry out municipal functions. [FN252] As a result of 
the courts' actions in shaping Proposition 13, some local governments' budgets have not suffered as dramatically as 
the authors of the amendment might have anticipated. [FN253] 

*1369 CONCLUSION 

California courts have tempered the effect of the taxing restrictions of Proposition 13 by. allowing local 
governments to develop nontaxing sources of revenue. [FN254] The most effective source of nontaxing revenue is 
special benefit assessments. The courts have shown great tolerance. for allowing special assessments to finance an 
expanded variety of municipal improvements and services. [FN255] To a lesser extent, the courts have also allowed 
the use of goverrunental regulatory and service fees. [FN256] While the validity of the use of these fees is not as 
predictable as the use of special assessments, governmental fees remain a viable source of nontaxing revenues, as 
evidence by the sheer number of these fees. [FN257] 

While most local governments still regard Proposition 13 as a "dirty word," [FN258] California courts have kept 
the amendment from becoming a "fiscal straitjacket" [FN259] to local governments. [FN260] By taking an active 
role in shaping the provisions and application of Proposition 13, the courts have ensured that local taxing· 
jurisdictions can fmd alternative sources of revenue despite the severe loss of .property tax funds. 

[FN1]. CAL. CONST. art. XIIlA §§ 1-6 (West Supp. 1991). Proposition.13 was placed on the June 1978 primary 
ballot through the initiative process. See CAL. CONST. art. II §§ 8, 10 (West 1983) (constitutional provisions for 
the state initiative process); CAL. ELEC. CODE §§ 3500-3524, 3530- 3579 (West 1977 & Supp. 1991) (statutes 
governing initiatives, excluding initiatives proposed by the legislature). Proposition 13 has been amended several 
Limes since 1978. References in this Comment are to the current amended text unless otherwise indicated. See infra 
notes 26-47 and accompanying text (discussing the relevant provisions of Proposition 13). 

[FN2]. In 1977, one year be;fore Proposition 13 was adopted, property taxes in California contributed 22.4% of city 
revenues, 36.3% of county revenues, and 67.4% of nonenterprise special district revenues. See CALIFORNIA 
LEGISLATIVE ANALYST, AN ANALYSIS OF THE EFFECT OF PROPOSITION 13 ON LOCAL 
GOVERNMENTS 6-10 (Oct. 1979) (prepared by the California Legislative Analyst pursuant to Cal. S.B. No. 154, 
1979 Cal. Stat. ch. 292 (1978) and Cal. S.B. 2212, 1978 Cnl. Stat. ch. 332 (1978)) [hereinafter LEGISLATIVE 
ANALYSIS]. Other significant sources of state and local government revenues are, in order of decreasing percentage 
of contribution; Sales and use taxes, personal income taxes, and corporate franchise and income taxes. 11 N. LANE, 
C.t..LIFORNIA PRACTICE STATE AND LOCAL T AXA.TION § 1 (2d ed. 1987), 

[FN3]. The following is an overview of the legal structure of local government in Californi~. Cities and Counties: 
Cities and counties in Californi<~ are either general law or chartered. CALIFORNIA ASSEMBLY, OFFICE OF 
RESEARCH, CALIFORNIA STATE AND LOCAL TAX SYSTEMS: A REVIEW OF MAJOR REVENUE 
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SOURCES 245 (July 1985) [hereinafter ASSEMBLY RESEARCH REPORT]. General law cities and counties are 
organized under the geneml laws of the state. and must derive their authoriry to act from a constitutional grant ot' 
authority or from an act of the legislature. Id. In contrast, chartered cities and counties may act without specific 
statutory authoriry, subject to .constitutional constraints. Id. Cities have constitutional authority to adopt a charter 
while counties may do so only with approval of the legislatwe. Id. Special Districts: Special' districts are autonomous 
units of local government which provide governmental services, generally within unincorporated areas. Id. at 246. 
Examples of special districts include the following: Water districts, transit districts, waste disposal districts, and 
lighting and lighting maintenance districts. Id. Each spec[al district's authoriry [s restricted to those powers and 
activities specifically provided for in the special district's enabl[ng statute. I d. at 247. The term "special district" as 
used in this Comment refers loosely to all local taxing districts, including school and police and fire protection 
districts, as well as those districts created by statute. 

[FN4]. CAL. CONST. art. XIIlA §§ l(a), 2(a) (West Supp. 1991). 

[FNS]. !d. § 3. Proposition 13 provides for a maximum 2% annual [ncrease of the assessed value of real property 
after the 1975-76 base year. Id. · § 2(b). Further, any changes in the state taxing scheme must be approved by 
two-thirds of each of the two houses of the legislature, except that no new ad valorem taxes on real property may be 
imposed. Id. § 3. 

[FN6]. Id. § 4. No definition of the term "special tax" appears in section 4. However. the California Supreme Court 
has construed this term to mean_taxes "levied for a specific purpose rather than ... a levy placed in the general fund 
to be utilized for general governmental purposes." City and Counry of San Francisco v. Farrell, 32 Cal. 3d 47, 57, 
648 P.2d 935,940, 184 Cal. Rptr. 713,718 (1982). See infra notes 102-113 and accompanying text (discussing the 
Farrell decision). 

[FN7]. See LEGISLATIVE ANALYSIS, supra note 2, at 3 (discussing the loss of properry tax revenues effected by 
Proposition 13). Properry tax revenues dropped 51% one year after the enactment of Proposition 13, a $5.9 billion 
decrease from revenues in the previous fiscal year. Id. 

[FN8]. T. SCHWADRON & P. RICHTER, CALIFORNIA AND THE A.MERlCAN TAX REVOLT 70-79 (!984). 
Examples of how local governments have reacted to Proposition !3 include curtailed local services, deferred faciliry 
maintenance, layoffs, and increased user fees. AS SEMEL Y RESEARCH REPORT, supra note 3, at 239. 

[FN'9]. Henke, Th(O Effect of Proposition 13 Court Decisions on California Local Government Revenue Sources, 22 
U.S.F. L. REV. 251, 281-90 (1988}; Lefcoe & Allison, The Legal Aspects of Proposition 13: The Amador Valley 
Case, 53 S. CAL. L. REV. 173, 190-9.1 (1979). See Kroll, California Cities v. Prop. 13, 3 CAL. LAW., Jun. 1983, at 
28, 30 (stating that "cities and counties are beating the bushes for new taxes, fees and assessments" and "are 
developing creative ways of financing local government")-

[FNJO]. A special assessment is a charge imposed on particular real properry for a local public Lrnprovement of 
direct beneftt to that property. Spring Street Co. v. Ciry of Los Angeles, 170 Ca!. 24, 29, 148 P. 217, 219 ( 1915). See 
infra notes 122-180 and accompanying teXt (discussing special assessments). 

[FNll]. Governmental fees are charges exacted by local taxing authorities for regulatory activities or municipal 
services. Mills v. Counry of Triniry, !08 Cal. App. 3d 656, 660-61, 166 Cal. Rprr. 674, 676-77 (1980). See infra 
notes 181-233 and accompanying text (discussing governmental fees). 

[FN12). Kroll, supra note 9, at 30. See CALIFORNIA COMM'N ON GOV'T REFORM, FINAL REPORT 118 (Jan. 
1979) (listing numerous new or increased county permit, service, and license fees in the year following the enactment 
of Proposition 13). See generally ANNUAL REPORTS OF THE STATE CONTROLLER, F~ANCI~ 
TRANSACTIONS CONCERNING SPECIAL DISTRICTS (1980) (documenting 175% mcrease tn spwal 

assessments levied between 1978 and 1980). 

[FN 13]. Kroll, supra note 9, at 31. See, e.g .. Ciry of Sacramento v. Drew, 207 Cal. App. 3d 1287, 1294, 255 Cal. 
Rptr. 704, 708 (1989) (school construction special assessment struck down): Btxel Assoc. v. Ctty of Los Angeles, 
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216 Cal. App 3d 1208, 1220. 265 Cal. Rptr. 347, 355 (1989) (fire hydrant fee struck down); Beaumont Investors v. 
Beaumont-Cherry Valley Water Dist., 165 Cal. App. 3d 227, 238, 211 Cal. Rptr. 567, 573 (1985) (water facilities 
fee slruck down). 

[FN14]. See infra nates 19-63 and accompanying text. 

[FN!5]. See infra notes 64-119 and accompanying text. 

[FN16]. See infra notes 120-233 and accompanying text. 

[FN 17]. See infra notes 234-53 and accompanying text. 

[FN IS]. See infra notes 254-260 and accompanying text. 

[FN19]. See U.S. BUREAU OF THE CENSUS, GOVERNMENT FINANCES IN 1976-77, at 64, table25 (1978) 
(documenting amount of per capita property taxes collected according to state). In the year preceding Proposition 13, 
only Alaska. Massachusetts, and New Jersey had higher per capita property taxes than California. !d. 

[FN20]. Proposition 13 was tbe third attempt in 10 years to limit state and local government taxing power. 
CALIFORN1A ASSEMBLY REVENUE & TAXATION COMM., FACTS ABOUT PROPOSITION 13, THE 
JARVIS/GANN INITIATIVE 7 (1978). In 1968, Proposition 9, which proposed a 1% limit on the property tax rate, 
was defeated. ld. In 1972, Proposition 14, which would have limited the tax rate from 1.75% to 2%, was also 
defeated. ld. Proposition 13 received 4,280,689 "yes" votes (64.8%) to 2,326,167 "no" votes (35.2%). CAL. 
SECRETARY OF STATE, STATEMENT OF VOTE 39 (1978). 

[FN21]. Henke, supra note 9, at 251. 

[FN22]. Proposition 13 is often called 'the "Jarvis-Gaun Initiative" after the names of its outspoken authors: Howard 
Jarvis and Paul Gann. 

[FN23]. Henke, supra note 9, at 260. Proponents of Proposition 13 argued in the voters pamphlet, "More than 15% 
of all government spending is wasted! Wasted on huge pensions for politicians which sometimes approach $80,000 
per year! Wasted on limousines for elected officials or taxpayer-paid junkets. Now we have the opportunity to trade 
waste for propeny tax relief.u .CALIFORNIA VOTERS PAlviFHLET, 56-58, Jun. 6, 1978 (compiled by Cal. 
Secretary of State) (comments by H. Jarvis, Chairman, United Organization of Taxpayers and P. Gann, President, 
Peoples Advocate). A later Gann initiative, Proposition 4, which passed in 1979, directly addressed goverruiJental 
spending. See CAL. CONST. art. XIIIB §§ 1-12 (West Supp. 1991), for full text of Proposition 4. Proposition 4 
limits the amount of revenue which state and local governments may spend by imposing a ceiling on most 
appropriations. ld. § l. The proposition provides that such appropriations may only increase consistently with 
increases in population and the consumer price index. !d. 

[FN24]. Comment, Police and Fire Service Special Assessments Under Proposition 13, 16 U.S.F. L. REV. 781, 784 
( 1982). In the years preceding Proposition 13, huge state income tax surpluses accumulated as economic growth and 
inflation genern.ted revenues far in excess of budget estimates. Lefcoe & Allison, supra nme 9. at 176. The Stnte 
Legislature failed to spend or refund the excess income tax dollars collected and, only after Proposition ! 3 was 
enacted, did the Legislature finally pass a form of inflation indexing designed to reduce the surplus. Id. 

[FN25].ln 1977-78, the year prior to Proposition 13, California loca.l property ta..'\es were 51% above the national 
norm (norm is the average per $1000 of personal income for residents). SECliRlTY PACIFlC NAT'L BI\NK, 
TA.,'\ES .<\ND OTHER REVENUE OF STATES AND LOCAL GOVERNMENT IN CALIFORNIA A4-A6 (1982) 
[hereinafter SECURITY PACIFlC STUDY]. One year after Proposition 13, local property taxes in California were 
27% below the national norm. !d. 

[FN26]. See CAL. REV. AND TAX. CODE §§ 50-100.5 (West 1987 & Supp. 1991) (statutes implementing 
Proposition 13). 
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[FN27]. CAL. CONST. art. XITIA § 1(a) (West Supp. 1991). 

[FN28). See CAL. CON ST. art. XI § 7 (West Supp. 1991) (homerule taxing authority provision for counties and 
cities); CAL. CONST. art XII! § 37 (repealed provision authorizing state legislature to vest taxing authority in local 
governments); CAL. GOV'T CODE§ 25202 (West 1988) (statute authorizing counties to levy property taxes); id. § 
3 7100-3710 I (West 1988 & Sllpp. I 99 I) (statutes authorizing cities to pass ordinances and levy license, sales, and 
use taxes). 

[FN29). LANE, supra note 2, § 4 (2d. ed. Supp. 1990) (citing CAL. CONST. art. XI§ 5). 

[FN30]. Id. 

[FN3l]. BLACK'S LAW DICTIONARY 51 (6th ed. 1991). An nd valorem tux is one based on the value of property. 

[FN32). CAL. CONST. art. X1IIA § 1(a) (West Supp. 1991). 

[FN33]. The "full cash value base" of real property is the assessed value of such property. Id. § 2(a). 

[FN34]. Id. § 2(b). 

[FN35]. Id. § 2(a). 

[FN36]. One of the concerns leading to the enactment of Proposition 13 was the rapid increase of property values in 
California. County of Fresno v. Malmstrom, 94 Cal. App. 3d 974, 980, 156 Cal. Rptr. 777,780 (1979). However, the 
increased income of the property owners did not offset the increased property taxes. Id. Sections 1 and 2 prevent 
property taxes from rising so high that owners are forced to sell their property in order to pay the higher assessments. 
Comment, supra note 24, at 781,784 n.22 (1982). · 

[FN37]. Henke, supra note 9, at 263. See infra notes 48-63 and accompanying text (discussing the f1scal impact of 
Proposition 13). 

[FN38]. CAL. CONST. art. XIIIA § 3 (West Supp. 1991). 

[FN39]. LANE, supra note 2, § 2. General law cities and counties must derive their authority to tax from a 
constitutional grant of authority or from an act of the legislature. ASSEMBLY RESEARCH REPORT, supra note 3, 
at 245. Under the California Constitution, counties and cities are authorized to impose tuxes in the exercise of their 
police power. See CAL. CONST. art. XI § 7 (West Supp. 1991) (provision authorizing enactment of local 
ordinances and regulations for the general public welfare). All other taxing authority is derived [rom the state 
legislature. Nauman, Local Government Taxing Authority Under Proposition 13, 10 SW.LJ. 795, 804 (1978). See 
generally supru note 3 (discussing the legal structure of local government in California). The legislature may not 
impose taxes for local .purposes but may authorize local governments to impose them. CAL. CONST. art. XII! § 24 
(West Supp. 1991). 

[FN40]. CAL. CONST. nrt. XlllA § 3. 

[FN41]. See Henke, supra note 9, at 263. 

[FN42). See CAL. CONST. urt XlllA § l(a)(West Supp. 1991)\"The maximum amount of any ad valorem tax on 
real property sball not exceed one percent ( 1 %)·of the full cash value of such property."). 

[FN43]. See id. § 3 ("[N]o new ad valorem taxes on real property. or sales or transaction taxes on the sales of real 

property may be imposed."). 

[FN44].ld. § 4. 
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[FN45]. City and County of San Francisco v. Farrell, 32 Cal. 3d 47, 57, 648 P.2d 935, 940, 184 Cal. Rptr. 713, 718 
(198?.). See infra notes 102-113 and accompanying text (discllssing the Caiifornia Supreme Court's interpretation of 
"special taxes" us used in Proposition 13). 

[FN46]. See, e.g., CAL. CONST. art. XI§ 7 (West Supp. 1991)(homerule taxing authority provision for counties 
and cities). 

[FN47). Los Angeles Collnty Transp. Comm'n v. Richmond, 31 Cal. 3d 197, 205-08, 643 P.2d 941, 945-47, 182 Cal. 
Rptr. 324, 328-30 (1982). 

[FN48]. CALIFOR..NIA COMM'N ON GOV'T REFORM, FINAL REPORT 1 (Jan. 1979). 

[FN49]. LEGISLATIVE ANALYSIS, supra note 2, at 3. 

[FN50]. LANE, supra note 2, § 4. 

[FN51]. Id. According to the Assembly Office of Research, "the quality of the functions performed by local 
jllrisdictions has deteriorated." ASSE:MBL Y RESEARCH REPORT, supra note 3, at 239. 

[FN52]. See CALIFORNIA ASSEMBLY REVENUE & TAXATION C011M., SUlviMA.RY OF LEGISLATION 
IlvlPLEMENTll\TG PROPOSITION 13 FOR FISCAL YEAR 1978-79, S.B. 154 at ii-ili (1978)(discussing the 
legislative financial aid plan provided in Senate Bill 154, the short-term program for implementing Proposition 13). 

[FN53]. See. e.g., Henke, supra note 9, at 252: Comment, supra 'note 24, at 788 n.38. 

[FN54]. For fiscal year 1978-79, the California Legislature allocated $4.2 billion to local governments and 
established a $900 million loan fund. CALJFORNIA COMM'N ON GOV'T REFORM, FmAL REPORT 17-19 
(Jan. 1979). In f1scal year 1979-80, the "bail-out" was $4.9 billion, and in fiscal year 1980-81. the "bail-out" was 
$5.5 billion. Comment, supra note 24, at 788 n.39. State financial.assistance was based on the surplus generated·by 
the increase in other state taxes. Id. at 787-88. Although Proposition 13 reduced property tax revenues during 
1978-79, the high rate of inflation that resulted increased other state taxes, including death and gift taxes, state 
property taxes on motor vehicles and mobile homes, taxes on· corporation net income, and individual income taxes. 
See SECURITY PAClF!C STUDY, supra note 25, at A4-A12. . 

[FN55]. ASSEMBLY RESEARCH REPORT. supra note 3, at 232. Senate Bill 154, the local government bail-out 
bill, provided that i.he countywide proceeds of the 1% property tax collected by local assessors were to be distributed 
pro rata to local jurisdictions, based on the average percentage of annual property taxes revenues collected by the 
city, counry, or districr. !d. See generally Doerr, The California Legislature's Response to Proposition 13,53 S. CAL. 
L. REV. 77. 77-79 (1979)(discussing the legislation implementing Proposition 13 and providing for the bail-out 
progrum): CALIFORNIA ASSEiviBLY REVENUE & TAXATION COMN.L, OVERVIEW OF CURRENT COURT 
CHALLENGES TO PROPOSITION 13 M'D ITS IMPLEMENTATION LAWS: ASSESSMENT OF SIMll..AR 
PROPERTIES AND REVENUE ALLOCATION TO LOCAL AGENCIES 20-25 (Dec. 1989) (discussing the 
provisions and underlying policy of legislation implementing Proposition 13). 

[FN56]. ASSEMBLY RESEARCH REPORT, supra note 3, at 235-39. 

[FN57] Id. at 2~9-50. 

[FN58]. See. e.g., City of Oakland v. Digre, 205 Cal. App. 3d 99, 102, 252 Cal. Rptr. 99, 99 (1988) (Oakland faced 
anticipated$ 14.5 million deficit for fiscal year !989 because of reduced federal funding and the long-term impact of 
reduced property tax revenues); North gate Partnership v. City of Sacramento, 202 Cal. Rptr. 15, 17 
(1984)(Sac:ramento fat.:ed revenue loss of approximately $16.6 million in tiscal yeur 1978-79 as a result of 
Proposition !3). 
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[FN59]. CAL. CONST. art. U § IO(c) (West Supp. 199l)("[T]he Legislature may amend or repeal an initiative 
statute by another statute that becomes effective only when approved by the electors unless the initiative st:~tute 
permits amendment or repeal.without their approval."). 

[FN60]. According to the Assembly Office of Research.. state fiscal relief since fiscal year 1978-79, wh.ile essential. 
"helped save a drowning person, but it did not help that person reach shore." ASSEMBLY RESEARCH REPORT. 
supra note 3, at 241. 

[FN6l]. See SCHW AD RON & RICRTER. supra note 8, at 70-79 (discussing aftermath of Proposition 13 revolt). 

[FN62]. See infra note 64 (describing cases interpreting the main provisions of_Proposition 13). 

[FN63]. See infra notes 64-119 and m.:compunying text (discussing relevant Proposition 13 court decisions). 

[FN64]. See, e.g., Heckendorn v. City of San Marino, 42 Cal. 3d 481, 486- 89. 723 P.2d 64, 67-69, 229 Cal. Rptr. 
324, 327-29 (1986)(defining scope of 1% ad valorem tax limit); City and County of San Francisco v. Farrell, 32 Cal. 
3d 47, 57,648 P.2d 935,940, 184 Cal. Rptr. 713,718 (1982) (defining special tax provision); Carman v. Alvord. 3! 
Cal. 3d 318, 326-33, 644 P.2d 192, 197- 201, 182 Cal. Rptr. 506, 511-15 (1982) (interpreting bond indebtedness 
exception to 1% limitation provision); Las Angeles County Transp. Comm'n v. Richmond. 31 Cal. 3d 197, 205-07, 
643 P.2d. 941, 945-47, 182 Cal. Rptr. 324, 328-30 (1982) (interpreting application of twa-thirds majority vote 
requirement); Amador Valley Joint Union High School Di~t. v. State Board of Equalization, 22 Cal. 3d 208, 219, 
248,583 P.2d 1281, 1283, 1302, 149 Cal. Rptr. 239, 241, 259 (1978) (deciding constitutionality of Proposition 13). 

[FN65]. 22 Cal. 3d 208, 583 P.2d 1281, 149 Cal.Rptr. 239 (1978) (decided Sept. 22, 1978, only 3 months after 
Proposition 13 was adopted). 

[FN66]. Id. at 219, 248, 583 P.2d at 1283, 1302, 149 Cal. Rptr. at 241, 259. The Amador case consolidated multiple 
constitutional challenges to Proposition 13, and the supreme court reached several holdings. First, the court held that 
Proposition 13 was a constitutional amendment rather than an impermissible "revision,"· and, therefore, an 
appropriate subject of the initiative process far amending the California Constitution. !d. at 229, 583 P.2d at 1289, 
149 Cal. Rptr. at247. Second, the court held that Proposition 13 did not violate the single subject requirement of the 
initiative process. Id. at 232, 583 P.2d at 1292, 149 Cal. Rptr. at 250. Third, the court held that Proposition 13 did 
not deny equal protection 'of the laws required by the fourteenth amendment of the United States Constitution. Id. at 
237, 583 P.2d at 1294-95, 149.Cal. Rptr. at 252-53. Fourth, the court held that Proposition 13 did not impermissibly 
infringe upon the right tO travel. Id. at 238, 583 P.2d at 1295, 149 Cal. Rptr. at 253. Fifth, the court held that 
Proposition 13 did nat unconstitutionally impair contractual rights. Id. at 242, 583 P.2d at 1298, 149 Cal. Rptr. at 
256. Sixth, the court held that Proposition 13 did not violate the title and ballot su=ary requirements far initiatives 
required by the California Constitution. Id. at 243, 583 P.2d at 1298, 149 Cal. Rptr. at 256. Lastly, the court held that 
Proposition 13 was not void for vagueness. Id. at 246, 583 P.2d at i301, 149 Cal. Rptr. at 259. 

[FN67]. Id. at 219, 583 P.2d at 1283, 149 Cal. Rptr. at 241. 

[FN68]. Id. at 247-48, 583 P.2d at 1301, 149 Cal. Rptr. at 259. Speciftcally, the supreme court stated: 
[W)e decline to reach the question whether the various interpretations put forth by the Legislature and State Board 

of Equalization are correct .... [W]e recently affirmed that "it seems apparent that we cannot, and should not, 
attempt to pass upon the meaning or validity of each contested provision in every hypothetical context--adjudication 
of these matters must await an actual controversy, and should proceed on a case-by-case basis as the need arises." 
Id. at 247, 583 P.2d at 1301, 149 Cal. Rptr. at 259 (citing County of Nevada v. MacMi!len, 11 Cal. 3d 661, 674. 522 
P.2d 1345, 1352, 114 Cal. Rptr. 345, 352 (1974)). 

(FN69]. While the courts h.ave examined many other uspe~ts of Praposilian 13, this Comment only discusses 
decisions which have affected local government revenue sources. See generally CALIFORN1A TAX FOUND .. 
PROPOSITION 13 REPORTER (J 985), far a comprehensive compilation of Proposition 13 litigation. 

[FN70]. CAL. CONST. art. XIIlA § l(ll) (West Supp. 1991). 
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[FN71). 42 Cal. 3d 481, 7::!3 P 2d 64, 229 Cal. Rptr. 324 (1986)·. 

[FN72). Id. at 484, 723 P.2d at 65,229 Cal. Rptr. at 325. 

[FN73]. The challenged tax was graduated according to the city's zoning classifications, which were determined by 
real property parcel size. Id. at 484, 484-85 n.2, 723 P.2d at 65, 65-66 n.2, 229 Cal. Rptr. at 325, 325-26 n.2. 
However, within each zone, the ordinances imposed a flat tax rate on all parcels, despite any variations in size, 
improvements, and ultimate value. !d. at 484-85, 723 P.2d at 65-66, 229 Cal. Rptr. at 325-26. 

[FN74]. Id. at 485, 723 P.2d at 66, 229 Cal. Rptr. at 326. New ad valorem taxes on real property are strictly 
prohibited under Proposition 13. CAL. CONST. art. XIIIA § 4 (West Supp. 1991). 

[FN75]. Heckendorn, 42 Cal. 3d at 487,723 P.2d at 67,229 Cal. Rptr. at 327 (quoting CAL. REV. & TAX. CODE 
§ 2202 (West 1987)). 

[FN76). Id. 

[FN77]. Henke, supra note 9, at 275. 

[FN78). Id. For example, using floor area of buildings as well as lot area to define tbe steps in a graduated parcel tax 
presumably would not be precluded by Heckendorn, since no appraisal of property value is made. Id. 

[FN79). CAL. CONST. art. XIDA § 4. 

[FN80). 31 Cal. 3d 197,643 P.2d 941, 182 Cal. Rptr. 324 (1982). 

[FN81]. Id. at 199-200, 643 P.2d at 941-42, 182 Cal. Rptr. at 324-25. 

[FNS2). Id. at 200, 643 P.2d at 942, 182 Cal. Rptr. at 325. LACTC's measure authorizing imposition of the sales tax 
was approved by 54% of the county voters. Id. 

[FN83]. Id. Richmond, the executive director of the LACTC, refused to pay the State Board of Equalization the 
administrative costs of collecting the sales tax required by sections 7270 and 7272 of the Revenue & Taxation Code. 
Id. at 200 n.3, 643 P.2d at 942 n.3, 182 Cal. Rptr. at 325 n.3. Richmond's refusal to implement the tax was prompted 
by the California Attorney General's opinion that the tax ordinance· was unconstitutional under section 4 of 
Proposition 13 because the ordinance had not received the approval of two- thirds of the voters. Id. at 200, 643 P.2d 
at 942, 182 Cal. Rptr. at 325 (citing 64 Op. Att'y Gen.156 (1981)). 

fFN84). Id. at 200, 643 P.2d at 942-43, 182 Cal. Rptr. at 325-36. The supreme court invoked the exercise of its 
originaJ jurisdiction in Ricbmond "[b]ecause of the importance of the issues involved and the need for their prompt 
resolution." !d. 

[FN85). Section 4 is applicable specifically to "[c]ities, counties and special districts." CAL. CONST. art. XIllA § 4 
(West Supp. 1991) (emphasis added). 

[FNS6]. Richmond, 31 Cal. 3d at 207-08,643 P.2d at 947, 182 Cal. Rptr. at 330. 

[FNS7). !d. at 205, 643 P.2d at 945, 182 Cal. Rptr. at 328. In Arvin Union School Dist. v. Ross, 176 Cal. App. 3d 
189,221 Cal. Rptr. 720 (1985), the Second District Court of Appeal addressed an issue remaining after Richmond 
rego.rding whether the special tax re~trictions of section 4 applied to special districts which were speciticully 
authorized by statute to assess additional property taxes as needed. !d. at 193, 221 Cal. Rptr. at 722. The court held 
that Proposition 13 preempted the enactment authorizing collection of additional property taxes and affirmed the ruk 
in Richmond that section 4's "special districts" language includes all entities empowered to levy on real property. Id. 
at 199, 221 Cal. Rptr. at 726. 
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[FN88). Richmond, 31 Cal. 3d at 205-06, 643 P.2d at 945-46, 182 Cal. Rptr. at 329 (citing language in the June 
1978 California Voters Pamphlet to support the court's conclusion). See supra note 23 (quoting comments made by 
the authors of Proposition 13 and printed in the California Voters Pamphlet). 

[FN89). Richmond, 31 Cal. 3d at 205-08, 643 P.2d at 945-47, 182 Cal. Rptr. at 328-30. Cf. Huntington Park 
Redevelopment Agency v. Martin, 38 Cal. 3d 100, 695 P.2d 220, 211 Cal. Rptr. 133 (1985). In Huntington Park, the 
supreme court clarified the Richmond rule, stating that the term "special districts" as used in section 4 of Proposition 
13 encompasses only those agencies which are empowered to impose and collect property ta~tes. Id. at 105, 695 P.2d 
at 224, 211 Cal. Rptr. at 137. Thus, the court held that the plaintiff, a community redevelopment agency which did 
not have authority to impose and collect property taxes, was not a special district, even though the agency received a 
subsUliitial share of property tax revenues collected by other governmenml entities. Id. at 105-07, 695 P.2d at 
222-24, 211 Cal. Rptr. at 135-37. 

[FN90]. Henke, supra note 9, at 265-66 n.78. 

[FN91]. Richmond, 31 Cal. 3d at 213. 643 P.2d at 950, 182 Cui. Rprr. at 333 (Richardson. J., dissenting). 
SpecifH:ally, Justice Richardson wrme: 

The majority has cut a hole in the financial fence which the people in their Constitution have erected around their 
government. Governmental entities may be expected, instinctively, to pour through the opening seeking the creation 
of similar revenue-generating entities in myriad forms which will be limited only by their ingenuity. 
I d. 

[FN92]. Id. at 208, 643 P.2d at947, 182 Cal. Rptr. at 330. The Richmond majority stated, "We cannot assume that· 
the Legislature will attempt to avoid the goals of article XlTIA by [reorganizing special districts to remove their 
property-taxing power or creating new ones without such power). In any event, that problem can be dealt with if and 
when the issue arises." ld. 

[FN93]. Henke, supra note 9, at 267. Henke suggests that nonproperty ta/t special districts have not proliferated, 
partly because of the supreme court's liberal response to the "special tax" issue in City and Colinty of San Francisco 
v. Farrell, 32 Cal. 3d 47, 648 P.2d 935, 184 Cal. Rptr. 713 (1982). Id. 

[FN94]. 32 Cal. 3d 47, 648 P.2d 935, 184 Cal. Rptr. 713 (1982). 

[FN95). See id. at 53-54. 648 P.2d at 937-38, 184 Cal. Rptr. at 716-17 (discussing the Richmond decision as a 
precedent for the court's decision in Farrell). 

[FN96]. Richmond, 31 Cal. 3d at 201-02, 643 P.2d at 943, 182 Cal. Rptr. at 326. While acknowledging that an 
ambiguity existed in the meaning of "special taxes" under section 4, the Richmond court indicated that it was only 
considering the meaning of the term "special districts." Id. Because the court determined that the LACTC was not a 
"special district" within the meaning of section 4, further analysis of section 4 was neither necessary nor appropriate. 

[FN97). Id. at 205, 643 P.2d at 945, 182 Cal. Rptr. at 328. The Richmond court stated, "The purpose of our 
discussion [of the substance and effect of an extraordinary vote requirement] iE not to throw do.ubt on the 
constitutionality of the two-thirds vote requirement in section 4, but rather to establish the framework in which the 
ambiguity in the language of the provision should be resolved." !d. 

[FN98]. Id. at 202, 643 P.2d at 943-44, 182 Cal. Rptr. at 327. The Richmond court noted that the term "special 
district" is <>enerally defmed as "a legally constituted governmental entity established for the purpose of carrying on 

B . • 
specific activities within definitely defined boundaries." !d. at 202, 643 P.2d at 943, 182 Cal. Rptr. at 326 (cmng 
SENATE FACT FINDING COMM. REPORT ON REVENUE AND TAXATION, INTERGOVERNMENTAL 
FISCAL RELATIONS IN CALIFORNIA 177 (Jun. 1965). The defend11nt urged the court to interpret "special 
districts" to mean "any unit of local government other than a city or county that is empowered to levy a 'special tax."' 

Id. at202, 643 P.2d at 943, 182 Cui. Rptr. at 327. 
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[FN99]. !d. at 205, 643 P.2d at 945. 182 Cal. Rptr. at 328 

[FNlOO]. 22 Cal. 3d 208,219,245-246,583 P.2d 1281, 1283, 1300-01, 149 Cal. Rptr. 239,241 257-58 (1978). The 
Amudor court stated that constiEUtional initiatives must be "liberally construed" and that constitutional provisions and 
enactment must receive a "practical common-sense construction" which will meet "changed conditions and the 
growing needs of the people." !d. 

[FN 101]. Richmond, 31 Cal. 3d at 205, 643 P.2d at 945, 182 Cal. Rptr. at 328. 

[FNJ02]. City and County of San Francisco v. Farrell, 32 Cal. 3d 47, 56- 57, 648 P.2d 935, 940, 184 Cal. Rptr. 713, 
718 (1982). 

[FN 103]. !d. at 51, 648 P.2c..l at 936, I 84 Cal. Rptr. at 714. The measure in Farrell, whicb extended the operation of 
an ordinance providing for a 0.4% increase in the tax rate, was passed by 55% of city and county voters. Id. at 51, 
648 P.2d at 936-37, 184 Cal. Rptr. at 714-15. 

[FN104]. !d. at 5!, 64S P 2d at 937, 184 Cal. Rptr. at 715. 

[FN105]. ld. 

[FN106].ld. at 57,648 P.2d at 940, 184 Cal. Rptr. at 718. 

[FNJ07]. !d. 

[FN108]. !d. 

[FN109]. Henke, supra note 9, at 267-68. The Farrell court, like the court in Richmond, also had an opportunity to 
choose a broad interpretation of the ambiguous provision of Proposition 13 at issue. 32 Cal. 3d at 53-54,648 P.2d at 
938, 184 Cal. Rptr. at 716. If one regards the ad valorem property tax as the "regular" local tax, then the term 
"special" in section 4 can be understood to include all additional nonproperty taxes. Id. at 59, 648 P.2d at 941, 184 
Cal. Rptr. at 719 (Kaus; J., dissenting). The defendant had argued that a "special tax" is an "extra, additional, or 
supplemental charge imposed ... to raise money for public purposes." Id. at 53-54, 648 P.2d at 938, 184 Cal. Rptr. 
at 716. 

[FNllO]. FarrelJ, 32 Cal. 3d nt 57, 648 P.2d at 940, 184 Cal. Rptr. at 718. The supreme court's interpretation of the 
meaning of "special taxes" in Farrell is especially significant in light of an earlier decision, Trent Meredith, Inc. v. 
City of Oxnard, 114 Cal. App. 3d 317, 170 Cal. Rptr. 685 (1981). In Trent Meredith, although the Court of Appeal 
for the Second District did not attempt to define the meaning of "special taxes" in section 4, the court did express 
concern that if the term were defined as taxes collected and earmarked for a special plllpose, local governments 
could easily avoid P!'oposition J 3 by depositing their nonpropeny tax proceeds in the geneml fund. ld. at 323, 170 
Cal Rptr. at 688. The Farrell majority did not address the court of appeal's concern, which was echoed in the 
dissenting opinions to Farrell. Fu.rrell, 32 Cal. 3d at 58, 648 P.2d at 941, 184 Cal. Rptr. at 719 (Richardson and 
Kaus, JJ., dissenting). 

[FNl! 1]. Henke, supra note 9, at 276. 

[FN lJ 2]. Fa.ITell, 32 Cal. 3d at 57, 648 P.2d at 940, 184 Ca!. Rptr. at 718. 

[FN!l3]. See 1986 Cal. Stat. prop. 62, codified at CAL GOV'T CODE §§ 53720-53730 (\Vest Supp. 1991) 
(codifying Initiative 62). Proposition 62 requires that a local governmental or district governing body approve by 
two- thirds vote the imposition Llf a general fund tu.~. !d. § 53722. Although the proposition also requires el~cto,·ate 
approval to levy a general fund tax. only a simple majority is necessary. Jd. § 53723. 

[FN114]. See supra notes 19-25 and accompanying text (discussing the historical background and purposes of 
Proposition 13). 
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[FN1l5]. CAL CONST. art. XTIIA § !(a). 

[FN 116]. See supra notes 70-78 and accompanying text (discussing the Heckendorn decision, defining "ad valorem 
tax"). 

[FNJ!7]. See supra notes 79-101 and accompanying text (discussing the Richmond decision, interpreting the 
application of the two-thirds voter majority requirement). 

[FNll8]. See supra notes 42-47 and accompanying text (discussing the restrictions of section 4). The Californi'l 
Constitution does permit increases in ad valorem taxes on real property above the 1% limit to pay interest and 
redemption charges on indebtedness for the acquisition or improvement of real property. CAL. CONST. art. XIIlA § 
1(b). 

[FN119). See Amador Valley Joint Union High School Dist. v. State Board of Equalization, 22 Cal. 208, 219, 248, 
583 P.2d 1281, 1283, 1302, 149 Cal. Rptr. 239, 241, 259 (1978) (holding Proposition l3 to be a valid constitutional 
amendment). 

[FN120]. See CAL. CONST. art. XlliA §§ 1-6 (West Supp. 1991) (using term "tax" rather than another descriptive 
term such as "levy" or "assessment"). 

[FN121]. See generally Henke, supra note 9 (discussing the effect of Proposition 13 on existing local government 
revenue sources). 

[FN122]. Solvang Mun. Improvement Dist. v. Board of Supervisors, 112 Cal. App. '3d 545,552, 169 Cal. Rptr. 391, 
395 (1980). 

[FN123]. Russ Bldg. Parmership v. City and County of San Francisco, 44 Cal. 3d 839, 848, 750 P.2d 324, 329, 244 
Cal. Rptr. 682, 687 (1988) (citing Dawsou v. Town ofLos Altos Hills, 16 Cal. 3d 676, 683, 547 P.2d 1377, 1381, 
129 Cal. Rptr. 97, 101 (1976). See generally CAL. STS. & HIGH. CODE§§ 5000- 6794 (West 1969 & Supp. 1991} 
(Improvement Act of 1911); id. §§ 10000-10706 (West 1969 & Supp. 1991) (Municipal Improvements Act of 
1913). 

[FN124]. Solvang, 112 Cal. App. 3d ar 553, 169 Cal. Rptr. at 395. 

[FN125]. Id. at 552, 169 Cal. Rptr. 395. 

[FN126]. Id. The Solvang court stated that "[t]he general public sbould not be required to pay for special benefits for 
the few, and the few specially benefitted should not be subsidized by the genern1 public." !d. 

[FN127]. Russ Bldg., 44 Cal. 3d at849, 750 P.2d at 329,244 Cal. Rptr. at 687. 

[FN128]. Southern Cal. Rapid Transit Dist. v. Bolen, 219 Cal. App. 3d 1446, 1466,269 Cal. Rptr. 147, !59 (1990}. 
In Bolen, the court stated that neither property owners nor nonproperty owners in a proposed district bad a 
constitutional right to vote on the formation of an assessment district. Id. at 1463, 269 Cal. Rptr. at 157-58. 
However, the court noted that if the right to vote is conferred, the election must comply with equal protection 
requirements. Id. at 1464, 269 Cal. Rptr. at 158. Despite the lack of a constitutional right to vote on the imposition of 
an. improvement assessment,· interested parties are not completely foreclosed from challenging the proposed 
assessment. Dawson v. Town of Los Altos Hills, 16 Cal. 3d 676, 683 n.4, 547 P.:>.d 1377, 1381 n.4, 129 Cal. Rprr. 
97, 101 n.4 (1976). The local rulemaking body must afford such parties a hearing at which the parties mny question 
any as 13ect of the proposed improvement, assessment, or district. !d. A majority of affected property O'vners 
protesting the proposed improvement can generally block the formation of> district, subject to a four-fifths majority 
override by the local rulemaking body. Id. Failure to follow proper procedure for ussertmg a challenges to " 
proposed assessment may preclude later litigation of the matter. See City of Larkspur v. M>rin County Flood Control 
& Water Conserv>tion Dist., 168 Cal. App. 3d 947, 956-58, 214 Cal. Rptr. 689, 695-97 (1985) (town dJd not object 
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at special hearing, which was exclusive procedure for asserting lack of benefit). 

{FN129]. Dawson v. Towo of Los Altos Hills, 16 Cal. 3d, 676, 683, 547 P.2d 1377, 1381, 129 Cal. Rptr. 97, 101 
(1976). 

[FN130]. ld. See Bryant v. Comm'r of Internal Revenue, 111 F.2d 9, 14 (9th Cir. 1940) (stating that a city derives 
its power to levy and collect special assessments from its power of taxation). See also CAL. CONST. art. XI § 7 
(homerule taxing authority provision for counties and cities). A distinction should be made between general law 
cities and counties and charter cities. See supra note 3 (discussing the legal structure of local government in 
California). Local general law governments may impose special assessments only if specifically authorized by the 
state legislature. ASSEMBLY RESEARCH REPORT, supra note 3, at247. However, charter cities are authorized to 
impose special assessments without legislative approval pursuant to the California Constitution. !d. 

[FN131]. Solvang Mun. Improvement Dist. v. Board of Supervisors, 112 Cal. App. 3d 545,553, 169 Cal. Rptr. 381, 
396 (1980). See Northwestern Mut. Life Ins. Co. v. State Board of Equalization, 73 Cal. App. 2d 548,552, 166 P.2d 
917, 920 (1946) (enumerating the significant differences between a special assessment and a tax). 

[FN132). Spring Street Co. v. City of Los Angeles, 170 Cal. 24, 29, 148 P. 217, 219 (1915). See Solvang, 112 Cal. 
App. 3d at 553, 169 Cal. Rptr. at 396 ("a special assessment is not a tax at all, but a benefit to specific real property 
financed through the use of public credit"). Property owners may pay for the special assessments either in cash or, at 
their option, by installments over a period of time. County of Fresno v. Malmstrom, 94 Cal. App. 3d 974, 978, 156 
Cal. Rptr. 777,779 (1979). 

[FN133]. See, e.g., CAL. STS. & IDGH. CODE §§ 5000-6794 (West 1969 & Supp. 1991) (Improvement Act of 
191 i); id. §§ 8500-8851 (West 1969 & Supp. 1991) (Municipal Bond Act of 1915); id. §§ 10000-10706 (West 1969 
& Supp. 1991) (Municipal Improvement Act of 1913). 

[FN134]. Malmstrom, 94 Cal. App. 3d at 978, 156 Cal. Rptr. 779. Examples of public improvements are, streets, 
sidewalla;, sewers, water systems, and lighting and public utility lines. Id. 

[FN135]. Comment, supra note 24, at 797. ln 1978-79, special assessments amounted to $36 million. I d. at 797, 
n.88. In 1979-80, that amount jumped to $98 million, an increase of almost 175%. !d. 

[FNi36]. 94 Cal. App. 3d 974, 156 Cal. Rptr. 77i (1979). 

[FN 137]. Id. at 977, 156 Cal. Rptr. at 778-79. Assessment proceedings were initiated by the Fresno County Board of 
Supervisors pursuant to Streets and Highways Code sections 10000 through 10600, the Municipal Improvement Act 
of 1913. Id. 

[FN138]. !d. at 977-78, 156 Cal. Rptr. at 779. The defendant's argument that the assessment was unconstitutional 
was two-fold. First, the defendant contended that the assessment would result in a levy which exceeded the 1% limit 
of section I of Proposition 13. Id. Second, the defendant contended that the assessment constituted a "special tax" 
which had not been approved by a two-thirds vote of qualified electors under section 4 of the amendment. I d. 

[FN139]. ld. at 986, 156 Cal. Rptr. at 784. 

[FN 140]. A later case, County of Placer v. Carin, resolved the related issue of whether Proposition 4, the enactment 
limiting state and local government appropriations and spending, applied to special assessments. 113 Cal. App. 3d 
443. 170 Cal. Rptr. 232 (!980). See CAL. CONST. art. Xllffi §§ 1-12 (West Supp. 1991), for full text of 
Proposition 4. The Court of Appeal for the Third District held that the spending limitation of Article XIlffi did not 
apply to proceeds derived from special assessments. Carin, 113 Cal. App. at 449, 170 Cal. Rptr. at 236. 

[FN 1-11]. Malmstrom, 94 Cal. App. 3d at 981-82, 156 Cal. Rptr. at 781-82. 

[FNJ42]. !d. nt 980-81, 156 Cal. Rptr. at 780-8!. 

1005 



[FNJ43). !d. at 983-85, 156 Cal. Rptr. at 782-83. Accord, Trent Meredith, Inc. v. City of Oxnard, ll4 Cal. App. 3d 
317, 170 Cal. Rptr. 685 (1981). In Trent, the Second District Court of Appeal agreed with the Fifth District's 
conclusion in Malmstrom that Proposition 13 did not affect special assessments because they were not taxes, special 
or otherwise. Id. at 323, 170 Cal. Rptr. at 688. Because Proposition 13 was inapplicable tO special assessments, the 
Second District rejected the plaintiff's argument that Malmstrom defined the term "special tax" as used in section 4 

of the amendment and refused to render any definition of "special ta,'"(es" in the case. Id. at 323, 328. 170 Cal. Rptr. 
at 688, 691. 

[FNI44]. Malmstrom, 94 CaL App. 3d at 984, 156 Cal. Rptr. at 783. 

[FN145). See, e.g., CAL. GOV'T CODE§§ 50078-50078.20 (West 1983 & Supp. !991) (statutes authorizing local 
goverrunents to impose police aod fue special assessments); id. §§ 53970-53979 (West 1983 & Supp. 1991) (statutes 
authorizing local goverrunents to impose police and fire protection special taxes). See generally Benefit 
Assessments: A Born Again Revenue Raiser, CAL- TAX RESEARCH BULL. l-8 (1981) (reporting on new 
enabling legislation for special assessments and increased use of special assessments after Malmstrom). 

[FN146]. 112 Cal. App. 3d 545, 169 CaL Rptr. 39! {1980). 

[FN147]. Id. at 548, 169 Cal. Rptr. at 393. 

[FN148]. Id. 

[FN149). Id. at 548, 557, 169 Cal. Rptr. at 393, 398. 

[FN150]. Id. at 557, 169 Cal. Rptr. at 398. Special assessments may be levied on n variety of bases, including fixed 
and variable, as well as ad valorem. Id. 

[FN15 1). Id. 

[FN152). See. e.g., id. at 557, 169 Cal. Rptr. at 398 ("levies to meet general expenses of the taxing entity and to 
construct facilities to serve the general public ... may not be transformed from genernl ad valorem taxes to special 
assessments by a mere change in the name of tbe levy"). · 

[FN153]. Henke, supra note 9, at 283-85. 

[FN154). 157 Cal. App. 3d 745,203 Cal. Rptr. 580 (1984). 

[FN155]. Id. at 749-50, 203 Cal. Rptr. at 582-83. In the early 1960's, San Diego had created a general plan to 
develop land in "planned urbanizing areas," which included developing and new communities. ld. at 749-50, 203 
Cal. Rptr. at 582. The J.W. Jones decision concerned the planned urbanizing area of North University City. !d. at 
749, 203 Cal. Rptr. at 582. To finance the construction of public facilities within North University City, San Diego 
enacted an ordinance which authorized the city council to designate lands to be benefitted by public improvements 

·and apportion the costs of the improvements among tbe parcels. Id. The ordinance conditioned the issuance of 
building permits upon the payment of "facility benefit assessments," and gave the city a lien on the benefitted parcels 
until the FBA were paid. ld. 

[FN156]. !d. at 749, 203 Cal. Rptr. nt 583. 

[FN157). Id. at 756, 203 Cal. Rptr. at 588. Jones contented that some of the public facilities financed by the 
assessments wet·e remote and therefore only indirectly benefitted lhe assessed pttrcels. ld. 

[FNISS]. Id. at 756-57, 203 Cal. Rptr. at 588-89. Jones argued that only owners of undeveloped property were 
required to bear the burden of paying for public fncilities while owners of both undeveloped llnd developed 

properties derived benefit from the new facilities. ld. 
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[FN 159].1d. at 758,103 Cal. Rptr. at 589. 

[FN 160]. !d. at 755, 203 Cal. Rptr. at 587. Tht: J.W. Jones court stated that Sun Diego's ordinance and assessments 
were "distant cousins" to tmditional public work financing arrangements, since the times for commencing and 
completing th" public facilities were not fixed but rather were subject to adjustment depending on growth needs and 
economic conditions. Id. The court noted that San Diego's assessments were also unique in that they were 
apportioned amongst the parcels according to the number of "net equivalent dwelling unitE" attributable to each 
parcel at itB highest potential development under current zoning, rather than on a front or square footage or ad 
valorem basis, as are traditional assessments. !d. 

[FN 161]. ld. 

[FN162). !d. at 757,203 Cal. Rptr. at 588. The court in J.W. Jones stated, "The levy on undeveloped properties only 
has a reasonable basis. The incidental fallout of benefit to developed parcels does not result in such equality as to 
offend equal protection concepts." Id. 

[FN 163]. !d. at 757-58, 203 Cal. Rptr. at 588-89. The court found that the assessment system was the key to 
implementing San Diego's controlled growth plan, without which future growth would be jeopardized. I d. The court 
also noted that the assessment scheme was reasonable and valid, stating that "narrow strictures of general law 
conceptB of financing public utilities ... do not accommodate the dynamics of explosive growth in sun belt cities."·ld. 
at 756,203 Cal. Rptr at 589. 

[FN164]. 157 Cal. App. 3d 759, 203 Cal. Rptr. 797 (1984). 

[FN165]. The FBA system in Holodnak authorized San Diego to designate areas of benefit in the city's new North 
City West community to be assessed for public improvements and to apportion costs among according to benefit 
received. !d. at 761, 203 Cal. Rptr. at 798. The public facilities to be frnanced by the assessment systetn included 
water lines, community parks, a library, a park and ride facility, a fire station, and widening of a bridge. Id. 

[FN.166]. I d. at 762, 203 Cal. Rptr. at 799. The court adopted portions of the J.W. Jones opinion as it addressed the 
contentions raised in Holodnak. Id. The court also made itB own findings of special benefit to North City West 
conferred by special facilities financed by the FBA. and stated that San Diego's determination of special benefit was 
both supported by the record and conclusive. !d. at 762-63,203 Cal. Rptr. at 799. 

[FNJ67]. J.W. Jones, !57 Cal. App 3d at 758,203 Cal. Rptr. at 589. Specifically, the J.W. Jones court stated: "The 
vision of San Diego's future as sketched in the general plan is attainable only through the compreh:msive fmancing 
scheme contemplated by the FBA. We view the precedents of yesterday's case law, not as barriers to growth, but as 
the guidelines to accomplish the needs of tomorrow." Id. The most questionable improvements financed by the FBA 
in Holodnak, the park and ride facility and bridge widening. were easily approved by the court. Holodnak., 157 Cal. 
App. at 763, 203 Cal. Rptr. at 799. The court found benefit to the assessed properties conferred by the park and ride 
facility, stating that the properties would benefit from a decrease in traffic and pollution. even though the facility was 
open to everyone. I d. Likewise. the coun found that the assessed properties would be benefitted by widening of. a 
bridge spanning the city's major interstate highway since ingress and egress to the new development would be 
expanded. Id. 

[FN168]. See American River Flood Control Dist. v. Sayre, 136 Cal. App. 3d 342. 356, 186 CaL Rptr. 202, 207 
(1982) (special assessment for operating and maintenance costs of flood control district held valid). 

[FN 169]. See City Council of the City of San Jose v. South, 146 Cal. App. 3d 320, 332 335, 194 Cal. Rptr. 110, 118, 
120 (1983) (special assessment for maintenance of landscaped median islands und their appurtenant aren.s held 
valid). 

[FNJ70]. ASSEMBLY RESEARCH REPORT, supra note 3, at 251. 
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[FN 171]. Local general law governments may impose special assessments only if specifically authorized by the state 
legislature. ASSEMBLY RESEARCH REPORT, supra note 3, at 247. See supra note 3 (discussing the legal 
structure of local government in California). 

[FN172]. ASSEMBLY RESEARCH REPORT. supra note 3. at 251: Benefit Assessments: A BQm Again Revenue 
Raiser, CAL-TAX RESEARCH BULL. l-8 (1981). 

[FN173]. See CAL. GOVT CODE §§ 50078-50078.20 (West !983 & Supp. 1991) (statutes authorizing local 
governments to impose police and fire special assessments). 

[FN174]. See CAL. GOVT CODE§ 54710.5 (West Supp. 1991) (statute authorizing local governments to impose 
ll.'isessments for flood control services). 

· [FN 17 5]. See id. (statute authorizing local governments to impose assessments for drainage and water management 
services). 

[FN176]. See CAL. STS. & HlGH. CODE § 18165 (West Supp. 1991) (statute authorizing cities to impose 
assessments for street lighting). 

[FN177]. See Dawson v. TownofLos i>Jtos Hills, 16 Cal. 3d 676,684, 547P.2d l377, l382, 129 Cal. Rptr. 97,102 
(1976) (stating that "the scope of judicial review of such actions is quite narrow ... "). 1n Dawson, the supreme court 
indicated that the local rulemaking body "is the ultimate authority which ls empowered to finally determine what 
lands are benefitted and what amount of benefits shall be assessed against the several parcels benefitted .... [Special 
assessments are] of a particularly legislative character, and the appropriate scope of review is fmnly rooted in that 
consideration." Id. at 684-85, 547 P.2d at 1382, 129 Cal. Rptr. at 102. ' 

[FNl78]. See supra notes 122-132 and accompu.nying text (defining "special assessment"). 

[FN179]. See, e.g., White v. County of San Diego, 26 Cal. 3d 897, 904, 608 P.2d 728, 731. 163 Cal. Rptr. 640, 644 
(1980). ln White, the supreme court stated that a special 1!5sessment will not be set aside unless the "absence of 
benefit clearly appears from the record," and that the local government's "determination of benefit is conclusive." !d. 
See supra notes 127- 130 and accompanying text (discussing homeru!e taxing authority of counties and cities and 
legislative enactments authorizing the imposition of special assessments and the formation of assessments districts). 

[FN180]. But see Harrison v. Board of Supervisors, 44 Cal. App. 3d 852, 858. 118 Cal. Rptr. 828, 831-32 (1975) 
(property not benefitted from storm sewers). Cf. City of Sacramento v. Drew, 207 Cal. App. 3d 1287, 1294,255 Cal. 
Rptr. 704,708 (1989) (public schools were not '!of a local nature" within the meaning of the Municipallmprovement 
Act of 1913). · 

[FN18l]. See, e.g., CALIFORNIA COMM'N ON GOV'T REFORM, FINAL REPORT 118 (Jan. 1979) (iisting 
numerous new or increased county license, permit, and service fees in the year following the approval of Proposition 
13). 

[FN182]. ASSEMBLY RESEARCH REPORT, supra note 3, at 250. 

[FN 183]. See Mills v. County of Trinity, 108 Cal. App. 3d 656, 660, i66 Cal. Rptr. 674, 678 (1980) ("In narrower 
contexts, the word [tax] h115 been construed m exclude charges to particular irrdividuals which do not exceed the 
value of the governmental benefit conferred upon or the services rendered to the individuals ... "). 

[FN 184]. Ordi~arily, governmental fees are levied upon individuals and business entities. See generally. B11uman & 
Ethier, Development E;{uctions and Impact Fees: A Survey of American Practices, 50 L. CONTEMP. PROB. 51 
(1987), for a thorough discussion of governmental fees and the issues raised by use of such fees. 

[FN\85]. CAL. CON ST. art. XIIIA §§ l-6 (West Supp. 1991) (using the term "ta;{" rather than another descriptive 

term, such as "levy," "charge," or "fee"). 
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[FNJ86]. User fees have increased from $2,817 million in fiscal year 1971-72 to $11,135 million in fiscal year 
1982-83, rrn increase of 295 percent. ASSEMBLY RESEARCH REPORT, supra note 3, at 252. In fiscal year 
1982-83, user fees accounted for almost 41% of all city revenues and !9% of all county revenues. Id. at 256. 

[FN 187]. See, e.g., Alamo Rent-A-Car, Inc. v. Board of Supervisors, 221 Cal.App.3d 198, 205-06, 272 Cal. Rptr. 
19, 24 (1990) (airport access fee upheld); Bixel Assoc. v. City of Los Angeles. 216 Cal. App. 3d 1208. 1220, 165 
Cal. Rptr. 347, 355 (1989) (fire hydrant fee struck down): San Diego Gas & Elec. Co. v. San Diego County Air 
Pollution Control Dist., 203 Cal. App 3d 1132, 1135,250 Cal. Rptr. 420, 421 (1988) (pollution permit fee upheld); 
Beaumont Investors V. Beaumont-Cherry Valley Water Dist., 165 Cal. App. 3d 227, 238, 211 Cal. Rptr. 567, 573 
(1985) (water connection fee struck down); Trent Meredith, Inc. v. City of Oxnard, 114 Cal. App. 3d 317, 325, 170 
Cal. Rptr. 685,689 (1981) (school impact fee upheld); Mills v. County of Trinity, 108 Cal. App. 3d 656,663, 166 
Cal. Rptr. 674, 678 (!930) (new rrnd increased fees for county services upheld). 

[FN 188]. Bauman & Ethier, supra note 184, at 54. 

[FN!89]. !d. 

[FN 190]. !d. 

[FN!9!].ld. 

[FN!92]. See CAL. CONST. art. XI§ 7 (Wes~ Supp. 1991) (homerule taxing authority provision for counties and 
cities). 

[FNI93]. Bauman & Ethier, supra note 184, at 54. 

[FN194]. CAL. GOV'T CODE§§ 50075-50076 (West Supp. 1991). See Beaumont Investors v. Beaumont-Cherry 
Valley Water Dist., 165 Cal. App. 227,234,21! Cal. Rptr 567,570 (1985) (discussing sections 50075 and 50076 of 
the Government Code). 

[FN195]. Bauman & Ethier, supra note 184, at 54. 

[FNI96). See supra note 187, for a list of cases involving the use of governmental regulatory and service fees. 

[FN197]. !OS Cal. App. 3d 656, 166 Cal. Rptr. 674 (1980). The issue of whether Proposition 4, the enactment 
limiting government appropriations and spending, applied to governmental fees was discussed in Trend Homes, Inc. 
v. Central Unified School District, 220 Cal. App. 3d 102, 269 Cal. Rptr. 349 (1990). See CAL. CONST. art. XIIIB 
§§ 1-12 (West Supp. 1991), for the full text of Proposition 13. In Trend Homes, the Fifth District Court of Appeal 
held thrrt if a fee is not a special tax within the meaning of Article XIIIA, Proposition 4 is not applicable. ld. at 115, 
269 Cal. Rptr at 356. 

[FN198]. Mills, 108 Cal. App. 3d at 658, 166 Cal. Rptr. at 675. 

[FN !99]. ]d. nt 658-59, !66 Cal. Rptr. at 675. See CAL. CON ST. art. XIIlA § 4 (West Supp. 1991) (provision 
restricting the imposition of special taxes). 

[FN200]. !d. at 663, 166 Cal. Rptr. at 678. See Alamo Rent-A-Car, Inc. v. Board of Supervisors. 221 Cal. App. 3d 
198, :ws, :27:' Cal. Rptr. 19, 25 (!990) (stating that governmental regulatory fees should be comprised of a "fo.ir and 
reasonable" approximation of the overall benefit derived from the activity being regulated). 

[FN201]. The Mills court utilized the rule> of construction used to interpret constitutional provisions expressed in 
Amador Valley Joint Union High School Dist. v. State Board of Equalization, 22 Cal. 3d 20S, 244-45, 583 P.2d 
1281, 1300, 149 Cal. Rptr. 239, ~58 (1978), which requires the court to interpret enactments so as to give full effect 
to the framers' objectives. Mills, 108 Cal. App. 3d at659. !66 Cal. Rptr. at 676. 
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[FN202]. Id. at 660, 166 Cal. Rptr. at 676. The trial court in Mills had construed the term "tax" broadly to include 
"all charges, however labeled, which are to exact money for the support of. government or for public purposes." !d. 
The court of appeal rejected this construction since such an interpretation would render a county powerless to mise 
charges for proprietary functions. Id. The court reasoned that such a "draconian result" was probably never intended 
by the electorate. Id. 

[FN203]. 114 Cal. App. 3d 3li, liO Cal. Rptr, 685 (1981). 

[FN204]. I d. at 321, 1 iO Cal. Rptr. at 687. 

[FN205]. Id. at 321, 170 Cal. Rptr. at 687. The ordinance had been enacted by the City of Oxnard without voter 
approval, and the plaintiff claimed that it thus violated the two-thirds voter majority approval requirement of section 
4. 

[FN206]. Id. at 328, 170 Cal. Rptr. at 691. 

[FN207].ld. at 325, 170 Cal. Rptr. at 689. The Trent court reasoned that the development requirements imposed by 
the city were not ad valorem taxes because the requirementS were "not imposed upon the land in the subdivision as 
such but [are] imposed on the privilege of subdividing land." !d. 

[FN208]. Id. at 325-28, 170 Cal. Rptr. at 698-9!. 

[FN209]. Id. at 325-28, !70 Cal. Rptr. at 689-91. 

[FN2l0]. 206 Cal. App. 3d 212, 253 Cal. Rptr. 497 (1988). 

[FN211]. Id. at 220, 253 Cal. Rptr. at 500. 

[FN212]. Id. at 226,253 Cal. Rptr. at 504. 

[FN213]. City and County of San Francisco v. Farrell. 32 Cal. 3d 47, 57,648 P.2d 935,940, 184 Cal. Rptr. 713,718 
(1982). See supra notes 102-l 13 and accompanying text (discussing the Farrell decisioo). 

[FN214]. California Bldg., 206 Cal. App. 3d at 235, 253 Cal. Rptr. at 510-ll. 

[FN215). Id. at 237, 253 Cal. Rptr. at 51 L. To support its conclusion that the school district's levies constituted 
development fees rather than special taxes, the court in California Bldg. stated that development fees are 
distinguishable from taxes because fees are voluntary, whereas taxes are compulsory. Id. at 236, 253 Cal. Rptr. at 
510. The court also noted that development fees, unlike "special taxes" under section 4, are not intended to repln.ce 
lost property tax revenues. ld. at 236, 253 Cal. Rpn·. at 511. 

[FN216]. Id. at 233, 253 Cal. Rptr. at 509. The defendantS were required to comply with the financial limitations of 
California Government Code sections 53080 and 65995 because school districts have no independent taxing 
authority under the California Constitution. ld. The school districts' authority to impose development fees derived 
solely from legislative enactments since, as the court held, section 4 of Proposition 13 was not a self- executing grant 

of taxing authority. ld. at 226-33,253 Cal. Rptr. at 504- 08. 

[FN217).165 Cal. App. 3d 227,211 Cal. Rptr. 567 (1985). 

[FN218]. fd. at 230, 211 Cal. Rptr. at 568. In Beaumont, defendant water disn·ict cbarged the .plaintiff developer a 
$750 per unit facilities fee to help pay for the construction of new water ·systems .fncllitJes necess1tated by 
development Id. at 231. 211 Cal. Rptr. at 568. The developer then brought sutt .. contendmg that the fee fell W1th10 
the purview of section 4 of Proposition 13, which requires a two-thirds majority vote approval before a new specml 

tax may be imposed. ld. at232, 211 Cal. Rptr. at 569. 
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[FN219). id. at 238, 211 Cal. Rptr. at 573. The court in Beaumont explained that in order for a governmental fee to 
be exempt from Proposition 13, the fee must reasonably relate to the cost of the service for which it is imposed. Id. at 
234, 211 C:U. Rptr. at 570. See C.I\L. GOV'T CODE §§ 50075- 50076 (West Supp. 1991) (authorizing cities, 
counties, and special districts to impose special taxes and specifically excluding from the definition of "special tax" 
any fee "which does not exceed the reasonable cost of providing the service or regulatory activity for which the fee is 
charged and which is not levied for general revenue purposes"). 

[FN220]. Beaumont, 165 Cal. App. 3d at 238, 211 Cal. Rptr. at 573. 

[FN221]. Id. at 235, 211 Cal. Rptr. at 571 (quoting Amador Valley Joint Union High School Dist. v. State Board of 
Equalization, 22 Cal. 3d208, 248,583 P.2d 1281, 1301, 149 Cal. Rptr. 239,259 (1978)). 

[FN222]. Beaumont, 165 Cal. App. 3d at 235-38, 211 Cal. Rptr. at 571-73. The coun distinguished a factually 
simil£ll' special assessment case, J.W. Jones Cos. v. Holodnak, 157 Cal. App. 3d 745, 403 Cal. Rptr. 580 (1984), 
stating that in J.W. Jones the Ciry of San Diego had worked up a detailed and sophisticated study and plan before 
imposing development charges, whereas the Beaumont Water District had not made an informed decision. ld. at 
236-38. 211 Cal. Rptr. at 271-73. 

[FN223). 203 Cal. App. 3d 1132, 250 Cal. Rptr. 420 (1988). SDG & E involved a challenge to a county air pollution 
control district's method of apportioning costs of permit programs among agencies required to obtain operating 
permits. ld. at J 135, 250 Cal. Rptr. at 421. The court held that the district could properly recover actual costs of 
operation by apportioning them among all monitored polluting agencies based on an emissions fee schedule. ld. at 
1148-49, 250 Cal. Rptr. at 430-31. 

[FN224]. !d. at 1146, 250 Cal. Rptr. at 429 

[FN225l- Id. at 1147-48, 250 Cal. Rptr. at 430. 

[FN226]. Id. at 1148-49, 250 Cal. Rptr. at 430. 

[FN227). 216 Cal. App. 3d 1208, 265 Cal. Rptr. 347 (1989). Bixel involved an ordinance which specified that fees 
collected from developers were to be deposited into a ''Fire Hydrant installation and Main Replacement Fund" to 
finance the cost of initial installation and upgrades of fire .hydrants and the improvementJ; ur rep1a~ements uf existing 
water mains. Id. at 1214, 265 Cal. Rptr. at 350. 

[FN228). ld. at 1219-20,265 Cal. Rptr. at 354-55. 

[FN229). Id. at 1220,265 Cal. Rptr. at 358. 

[FN230). 1n Russ Bldg. Partnership v. City and Coumy of San Francisco, 44 Cal. 3d 839. 750 P.2d 324, 244 Cal. 
Rptr. 682 (1988), the supreme court did address a related issue. In Russ Bldg., plaintiff developers challenged the 
retroactive application of a transit fee ordinance to new office buildings. ld. at 845, 750 P.2d at 326, 244 Cal. Rpu·. 
at 685. The court held that the fee did not impair the developers' vested rights, even though the developers had been 
issued building permits. had begun construction, and had made a substantial financial commitment to their projects 
almost two years before the ordinance was enacted. !d. at 846, 750 P.2d at 327, 244 Cal. Rptr. at685. 

[FN231]. See supra notes 196-233 and accompanying text (discussing court decisions reaching differing conclusions 
as to the validity of certain government~! fees after Proposition 13). 

[FN232). See supra notes 196-233 and accompanying text (discussing court decisions reaching differing conclusions 
b11sed on differing rationilles). 

[FN233]. Compare Mills v. County of Trinity, 108 Cal. App. 3d 656, 660, 166 Cal. Rptr. 674, 676 (3d Dist. 1980) 
(court chose to interpret special tax provision· of Proposition 13 narrowly and upheld regulatory fees, stating that 
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Proposition l3 was not intended to put local govemmems in a "fiscal straitjacket") with Bixel Assoc. v. City of Los 
Angeles, 261 Cal. App. 3d 1208, 1220,265 Cal. Rptr. 347, 355 (2d Dist. 1988) (court struck down development fees 
and refused to hear policy arguments in support thereof, stating that the case was not about the "obvious need for 
funding by [Los Angeles] of sophisticated fire protection in the post-Proposition 13 em"). 

[FN234]. See Amador Valley Joint Union High School Dist. v. State Board of Equalization, 22 Cal. 3d 208, 219, 
249,583 P.2d 1281, 1283, 1302, 149 Cal. Rptr. 239,241,259 (1978) (upholding the validity of Proposition !3). 

[FN235]. See supra notes 64-119 and accompanying text (discussing relevant Proposition 13 court decisions). 

[FN236]. See generally Glennon, Taxation and Equal Protection, 58 GEO. WASH. L. REV. 261. 293 (1989) 
{discussing the constitutionality of Proposition 13 after the Supreme Court of the United States' decision in 
Allegheny Pittsburgh Coal Co. v. County Comm'n. 109 S.Ct. 633 (1989)). 

[FN237]. 109 S.Ct. 633 (1989). 

[FN238]. !d. at 637. 

[FN239]. In Webster County, an appraisal of value was made each time property ownership changed. Id. at 635. The 
appraisal value was the sales price of property, determined by the declared consideration in the deed of the property. 
!d. 

[FN240]. ld. at 635-37. 

[FN241]. Id. at 6.37. 

[FN242]. Id. at 637-39. 

[FN243). Id. at 638. 

[FN244]. Id. at 638-39. 

[FN245]. Id. at 638 n.4. Specifically, the Court stated: 
··We need not and do not decide today whether the Webster County assessment method would stand on a different 

footing if it were the law of a State, generally applied, instead of the aberrational enforcement policy it appears to be. 
[Proposition 13] is grounded on the belief that taxes should be based on the original cost of property and should not 
tax unrealized paper gains in the value of the property. . . 
]d. See GJ~.nnon, supra note 236, at 301 (discussing the probability of success of an equal protection challenge to 
Proposition 13 and stating that a court could distinguish Allegheny if California government authorities came 
forward with a legitimate state interest justifying its policy of appraisal). 

[FN246]. Glennon, supra note 236, at 294. 

[FN247]. See ASSEMBLY RESEARCH REPORT, sopm note 3, at 26-33 (discussing challenges to Proposition l3 
filed after the decision in Allegheny). 

[FN248]. See, e.g., City of Rancho Cucamonga v. Mackzum, 279 Cal. Rptr. 220 (Ct. App. 4th Dist. Mar. 20, 1991) 
(No. E007876) (claim that legislation implementing Proposition 13 violates equal protection of the laws struck 
down); R.H. Mncy Co. v. Contra Costa County, 226 Cal. App. 3d 352, 357, 370, 276 Cal. Rptr. 530, 533, 541 
(1991) (claim that change in ownership provision of Proposition 13 violates the equal protection, right to travel, and 
interstate commerce clauses of the United States Constitution struck down): Nordl.inger v. Lynch. 225 'Cal. App. 3d 
1259, 1265, 1282. 275 Cal. Rptr. 684, 686, 698 (1991) (claim that acquisition value assessment method of 
Proposition 13 is unconstitutional after the Allegheny decision struck down). 

[FN249]. See supra notes 64-119 and accompanying text (discussing relevant Proposition l3 court decisions). 
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[FN250]. Amador Valley Joint Union High School Dist. v. State Board of Equalization, 22 Cal. 3d 208, 245, 583 
P.2d 1281, 1301, 149 Cal. Rptr. 239, 257 (1978). 

[FN251]. See Kroll, supra note 9, at 29. 

[FN252]. See id. at 29-31 (describing the loopholes of Proposition 13 and the ability of local governments to find 
ways around the amemdment's tax limitations). 

[FN253]. Id. at 29. Because the courts have narrowly interpreted all disputed sections of the measure, the impact of 
Proposition 13 on local governments is much less severe than expected. ld. The response of the courts led 
Proposition 13 co-author Howard Jarvis to state, "The court doesn't know what a tax is." !d. 

[FN254]. See supra notes 120-233 and accompanying text (discussing court decisions impacting the use and 
effectiveness of non taxing sources of revenue). 

[FN255]. See supra nmes 120-!80 and accompanying text (discussing the effect of coun decisions broadening the 
use of special assessments). 

[FN256]. See supra notes 18!-233 and accompanying text (discussing the use and effectiveness of govenunental fees 
to generate revenues). 

[FN257]. See generally Bauman & Ethier, supra note 184, for a complete analysis of the use of governmental fees on 
geographical and purpose bases. 

[FN258). Kroll. supra note 9, at28. 

[FN259]. Mills v. County ofTrinity, 108 Cal. App. 3d 656, 660, 166 Cal. Rptr. 674, 676 (1980). 

[FN260]. See supro notes 250-253 and accompanying text (describing the role of California courts m shaping 
Proposition 13). 

END OF DOCUMENT 
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PROOF OF SERVICE 
(Code Civ. Proc. §§ 1013a, 2015.5) 

Re: Prevailing Wage Rate, 03-TC-13 
City of Newport Beach, Claimant 
Labor Code Section 1720, et a!. 
Public Contract Code Section 22022 
Title 8, CCR, Section 16000 eta!. 
Statutes 2001, Chapter 938 et al. 
And Affected Parties and State Agencies 

I am employed in the City and County of Sacramento, California. I am over the age of 

eighteen years and not a party to the within action; my business address is 320 W. Fourth 

Street, Suite 600, Los Angeles, CA 90013. 

On March ? . 2004, I served the enclosed Department of Industrial Relations 's 

Response to Commission On State Mandates Concerning Petition On Prevailing Wages, 

on the parties listed below, through their attorneys of record, by placing true copies thereof in 

sealed envelopes addressed as shown below for service as designated below: 

(A) By First Class Mail:. I am readily familiar with the practice of the Department 
of Industrial Relations, Office of the Director Legal Unit, for the collection and 
processing of correspondence for mailing with the United States Postal Service. 
I caused each such envelope, with first-class postage thereon fully prepared, to 
be deposited in a recognized place of deposit of the U.S. Mail in Loa Angeles, 
California, for collection and mailing to the office of the addressee on the date 
shown herein. 

(B) By Personal Service: I caused each such envelope to be personally delivered to . 
the office of the addressee by a member of the staff of the Department of 
Industrial Relations, Office of the Director Legal Unit, on the date last written 
below . 

. (C) By Messem!er Service: I am readily familiar with the practice of the 
Department of Industrial Relations, Office of the Director Legal Unit for 
messenger delivery, and I caused each such envelope to be delivered to a 
courier employed by Golden State Overnight, with whom we have a direct 
billing account, who personally delivered each such envelope to the office of the 
address at the place and on the date last written below. 

(D) Bv Facsimile Transmission: I caused such document to be served via facsimile 
electronic equipment transmission (fax) on the parties in this action, pursuant to 
oral and/or written agreement between such parties regarding service by 
facsimile by transmitting a true copy to the following fax numbers: 
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TYPE OF ADDRESSEE & FAX !\lUMBER PARTY 
SERVlCE (IF APPLICABLE) REPRESE:t'HED 

A Mr. Glen Everroad Claimant 
Revenue Manager 
City of Newport Beach 
3300 Newport Blvd. 
P.O. Box 1768 
Newport Beach, CA 92659 

A Mr. Allan Burdick Claimant 
MAXIMUS Representative 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

A Mr. Paul Minney Interested 
Spector, Middleton, Young & Minney, LLP Party 
7 Park Center Drive 
Sacramento, CA 95825 

A David Wellhouse Interested 
David Wellhouse & Associates, Inc. Party 
9175 Kiefer Blvd., Suite 121 
Sacramento, CA 95826 

A Ms. Harmeet Barkschat Interested 
Mandate Resource Service Party 
5325 Elkhorn Blvd., Suite 307 
Sacramento, CA 95842 

A Ms. Annette Chinn Interested 
Cost Recovery Systems Party 
705-2 East Bidwell Street, Suite 294 
Folsom, CA 95630 

A Mr. Steve Smith, CEO Interested 
Mandated Cost Systems, Inc. Party 
lll30 Sun Center Drive, Suite 100 
Rancho Cordova, CA 95670 

A Mr. Leonard Kaye State Agency 
County of Los Angeles 
Auditor-Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 
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A 

A 

A 

Ms. Cindy Sconce 
Centration, Inc. 
12150 Tributary Point Drive, Suite 140 
Gold River, CA 95670 

Mr. Keith Gmeinder 
Mr. James E. Tilton 
Department of Finance 
915 L Street, 81

h Floor 
Sacramento, CA 95814 

Mr. Michael F!avey 
State Controller's Office 
Division of Accounting and Repmting 
3301 C. Street, Suite 500 
Sacramento, CA 95816 

Interested 
Party 

Interested 
Party 

State Agency 

Executed on March 2, 2004, at Los Angeles, CaHfornia. I declare under penalty of 

perjury under the laws of the State of California that the foregoing is true and correct. 
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ARNOL( 
STATE OF CALIFORNIA ., 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

•

AMENTO, CA 95814 
E: (916) 323-3562 

. (81 6) 445-0278 
E-mail: csmlnto@ csm.ca.gov 

July 11, 2007 

Mr. Allan Burdick 
MAXIMUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

And Affected State Agencies and Interested Parties (See Enclosed Mailing List) 

RE: Request for Specific Citations to Regulations 
Prevailing Wages, 03-TC-13 
City ofNewport Beach, Claimant 
Labor Code, Sections 1720, 1720.3, 1720.4, 1726, 1727, 1735, 1742, 
1770, 1771, l77L5, 1.771.6, 1773.5; 
Statutes 1976, Ch. 1 084; Statutes 1976, Ch. 1174; Statutes 1980, Ch. 992; 
Statutes 1983, Ch. 142; Statutes 1983, Ch. 143; Statutes 1989, Ch. 278; 
Statutes 1989, Ch. 1224; Statutes 1992, Ch. 913; Statutes 1992, Ch. 1342; 
Statutes 1999, Ch. 83; Statutes 1999, Ch. 220; Statutes 2000, Ch. 881; 
Statutes 2000, Ch. 954; Statutes 2001, Ch. 938; Statutes 2002, Ch. 1048; 
Title8, CCR, Sections 16000-16802 

Dear Mr. Burdick: 

Exhibit F 

Commission staff is currently preparing a draft staff analysis on the Prevailing Wages 
test claim, tentatively scheduled for the December 6, 2007 Commission hearing. The test 
claim asserts that several regulatory provisions impose reimbursable state-mandated 
activitie's. Under Part B of the test claim, which identifies the specific statutory or 
regulatory sections that contain the mandate, the claim broadly cites "Title 8, California 
Code of Regulations, Sections 16000-16802" and Exhibit 16 provides a copy of the 
regulations as they existed on September 20, 2003. 

The regulations that existed on September 20, 2003, however, show that sections were 
added or an1ended at various times since 1976. Thus, it is unclear from the test claim 
what version of the regulations, as identified by the effective date and register number of 
the change to the regulations, the claimant is pleading. Without this information, staff is 
unable to detemline the activities in the regulations that the claimant is alleging to be 
reimbursable under 
article XIII B, section 6. 

So that staff may complete the analysis, we are requesting that no later than August 1, 
2007, the Commission be provided with the effective date and register number of the 
change to or addition of each specific regulatory provision which is alleged to create a 
newly mai1dated activity, as well as a copy of the regulation identifying that regulatory 
change or addition. 
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Allan Burdick 
July 11, 2007 
Page Two 

Please note that a similar claim, Prevailing Wage Rate (01-TC-28), was filed by Clovis 
Unified School District and is also tentatively scheduled for the December 6, 2007 
Commission hearing. The mailing list has been updated to reflect interested parties and 
persons for both test claims. · 

Please contact Deborah Borzelleri at (916) 322-4230 if you have questions. 

Sincerely, 

~Wlv 
Paula Higashi 
Executive Director 
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Original List· Date: 
A. Last Updated: 
.. List Print Date: 

Ciaim Number: 

Issue: 

10/3/2003 
7/19/2006 
07/11/2007 
03-TC-13 
Prevailing Wages 

TO ALL PARTIES AND INTERESTED PARTIES: 

Mailing Information: Other 

Mailing List 

Each commission mailing list is continuously updated as requests are received to include or remove any party or person 
on the mailing list. A current mailing list is provided with commission correspondence, and a copy of the current mailing 
list is available upon request at any time. Except as provided otherwise by commission rule, when a party or interested 
party files any written material with the commission concerning a claim, it shall simultaneously serve.a copy of the writtem 
material on the parties and interested parties to the claim identified on the mailing list proyided by the commission. (Cal. 
Code Regs., tit. 2, § 11 B 1.2.) 

Mr. Jim Spano 
State Controller's Office (B-OB) 

Division of Audits 
300 Capitol Mall, Suite 51 B 
Sacramento, CA 95814 

Mr. Ramon M. De La Guardia 
Department of Justice 

1300 I Street, 17th Floor 
.& P.O. Box 944255 
.. Sacramento, CA 95814 

Mr. Keith 8. Petersen 
Six Ten & Associates 

5252 Balboa. Avenue, Suite 9.00 
San Diego, CA 92117 

Mr. Scott A. Kronland 
Altshuler, Berzon, Nus'sbaum,-Rubin &.Demain 
177 Post Street, Suite 300 
San Francisco, CA 941 OB 

Ms. Luisa M .. Park 
Office of Public School Contrudion 

Department of General Services 
1130 K Street, Suite 400 
Sacramento;·CA 95814 

Mr. Glen Everroad 
City of Newport Beach 

3300 Newport Blvd. 
P. 0. Box 1768 
Newport Beach, CA 92659-1768 

Page: .. 1 
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Tel: (916) 323-5849 

Fax: ( 916) 327-0832 

Tel: (916) 324-5467 

Fax: (916) 323-2137 

Claimant Representative 

Tel: (858) 514-8605 . 

Fax: (858) 514-8645 

Tel: (415) 421-7151 

Fax: (415) 362-8064 

. ' 

Tel: (916) 445-3160 

Fax: 

Claimant 

Tel: (949) 644-3127 . .. '. '. 

Fax: (949) 644-3339 

. . . · •. ! •. 



Mr. Allan Burdick Claimant Representative 
MAXIM US 

Tel: (916) 485.-8102 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 Fax: (916) 485c0111 e Mr. David Wellhouse 
David Wellhouse & Associates, Inc. Tel: (916) 368-9244 
9175 Kiefer Blvd, Suite 121 
Sacramento, CA 95826 Fax: (916) 368-5723 

Mr. Leonard Kaye, Esq. 
County. of Los Angeles .. Tel: (213) 974-8564. 
Auditor-Controller's Office 
500 w.. Temple Street, Room 603 
Los Angeles, CA 90012 

Fax: (213) 617-8106 

Mr. Anthony Mischel 
Department of Industrial Relations Tel: (213) 576-7725 
Division of Administration 
320 W. Fourth St., Suite 600 Fax: (213) 576-7735 . - I 
LosAhgeles; CA 90013 ·· ' .... 

Ms. Annette Chinn 
Cost Recovery Systems, Inc. Tel: (916) 939-7901 
705-2 East Bidwell Stree~ #294 
Folsom, CA 95630 Fax: (916) 939-7801 

e Ms. Carla Castaneda 
. . '·····. .... 

Department of Finance (A<15) Tel: (916) 445-327 4 
915 L Street, 11th Floor 
Sacramento, CA 95814 Fax: (916) 323-9584 -

Ms. Ginny Brummels 
State Controller's Office (B-08) Tel: (916) 324-0256 

- - Division of Accounting & Reporting 
(916) 323~527 3301 C Street; Suite 500 Fax: .. : · · Sacramento;·CA 95816 · ... '···.··. 

Ms. Susan Geanacou 
Depa-rtment of Fin~nce (A-15) Tel: (916) 445-327 4 
915 L Street, Suite 1190 
Sacramento, CA 95814 Fax: (916) 324-4888 

Ms. Bonnie TerKeurst . . ~ ' '' . 
.• .. ' ... . . . ' ...... 

·-County of Sah Bernardino Tel: (909) 386-8850 
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane Fax: (909) 386-8830 
San Bernardino, CA 92415-0018 

---

Page: 2 
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Mr. J. Bradley Burgess 
Public Resource Management Group 

1380 Lead Hill Boulevard, Suite #1 06 
- Roseville, CA 95661 

Page: 3 
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Tel: (916) 677-4233 

Fax: (916) 677-2283 

.. ' .. 

. . ,·· ·.-. 
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STATE OF CALIFORNIA Arnold Schw< 
~D~EP~AR;;·~T~MENT~~O~F;,;IND~U~STRIA~~L=:RE:::::=LA=:':TI=:=:O:=;N;:;'S =============EXHIBIT G 
DMSION OF ADMINISTRATION 
Office of the Director-Legal Unit 
320 W. Fourth Street, Suite 600 
Los Angeles, CA 90013 

July 23, 2007 

Paula Higashi, Executive Director 
Commission on State Mandates 
980-Ninth Street, Suite 300 
Sacramento, CA 95814 

RE: City of Newport Beach 
Test Claim No.: 03-TC-13 
Prevailing Wage Rates 

Dear Ms. Higashi: 

Telephone No.: (213) 576-7725 
Facsimile No.: 1213!·576-7735 

Recerveo 
JUL 2, 5 2007 

ST:
COMMJSSION ON · 

ATE MANOATES 

. 
I am the principal attorney for the Department of Industrial Relations in this matter. I am in receipt 
of your 11 July 2007 letter in which you stated that these claims may be scheduled for the · · 
Corrunission's 7 December 2007 meeting. I am writing to request that these matters not be 
scheduled until at least January due to my preexisting plans to be out of the country (from 8 
September 2007 to 20 October 2007) during crucial periods prior to the December meeting. 

Assuming the staff's draft report is served approximately eight weeks prior to the December 
meeting; the report would be received several weeks prior to my return. With only three weeks in 
which to respond to the draft report, this creates an undue burden on the Department. · 

Since no date has beeri formally set, I am requesting this brief accommodation. 

Thanlc you in advance for your.anticipated cooperation. 

ASM/sp 

cc: See Attached Mailing List 
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Paula Higashi, Executive Director 
Re: City of Newport Beach 

Test Claim No.: 03-TC-13 
July 23, 2007 

Page2 

Mr. Jim Spano· 
· State Conrollet's Offi~e (13~08) 
·Division of Audits . · .· 
300 CapitolMall, Suite 518 
Sacramento, CA 95814 

Mr. Keith B. Petersen 
President 
SixTen & Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

Ms. Luisa M. Park 
Office of Public School Construction . 
Department of General Services 
1130 K Street, suite 400 
Sacramento, CA 95814 

Mr. Allan Burdick 
MAXIMUS 
4320 Auburn, Blvd., Suite 2000 . 
Sacramento, CA 95841 

Mr. Leonard Kaye, Esq 
County of Los Angeles 

. Auditor- Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 

Ms. Carla Castaneda 
Department ofFinance (A-15) 
915 L. Street, llthFloor 
Sacramento, CA 95816 

Ms. Susan Geanacou 
Department ofFinance (A-15) 
915 L. Street, suite 1190 
Sacramento, CA 95814 

SERVICE LIST 

·Mr. Ramon De La Guardia 
· Deputy Attorney. General 
.. Department of Justice 

1300 I. Street, Suite 125 
Sacramento, CA 95814 

Mr. Scott Kronland 
Altshuler, Berzon, Nassbaum, Rubin & Demain 
177 Post Street, Suite 300 · · 
San Francisco, CA 94108 

Mr. Glen Everroad 
City ofNewport Beach 
3300 Newport Blvd. 
Newport Beach, CA 92659-1768 

Mr. DavidWellhouse 
David W ellhouse & Associates, Inc 
9175 Kiefer Blvd., Suite 121 
Sacramento, CA 95826 

·Ms. Annette Chinn 
Coast Recovery Systems, 1nc . 
705-2 East Bidwell Street, #294 
Folsom, CA 95630 

Ms. Ginny Brummels 
State Controllers Office (B-08). 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA95816 

Ms. Bonnie Ter Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 W. Hospitality Lane 
San Bernardino, CA 92415-0018 

1024 

e 

e 



STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
880 NINTH STREET, SUITE 300 

AMENTO, CA 95814 
E: (916) 323-3562 
(916) 445-0278 

E-mail: osmlnlo@csm.oa.gov 

. July 26, 2007 

Mr. Anthony Mischel, Attorney at Law 
Department of Industrial Relations 
320 W. Fom-th Street, Suite 600 
Los _.t...ngeies, CA 90013 

,. 
ARNOLD SC 

And Affected State Agencies and Interested Parties (See Enclosed Mailing List) 

RE: Denial of Request to Postpone Hearing 
Prevailing Wages, 03-TC-13 
City ofNewpmi Beach, Claimant 
Labor Code, Sections 1720, 1720.3, 1720.4, 1726, 1727, 1735, 1742, 
1770,1771,1771.5,1771.6, 1773.5; 

EXHIBIT H 

Statutes 1976, Ch. 1 084; Statutes 1976, Ch. 1174; Statutes 1980, Ch. 992; 
Statutes 1983, Ch. 142; Statutes 1983, Ch. 143; Statutes 1989, Ch. 278; 
Statutes 1989, Ch. 1224; Statutes 1992, Ch. 913; Statutes 1992, Ch. 1342; 
Statutes 1999, Ch. 83; Statutes 1999, Ch. 220; Statutes 2000, Ch. 881; 
Statutes 2000, Ch. 954; Statutes 2001, Ch. 938; Statutes 2002, Ch. 1048; 
Title 8, CCR, Sections 16000-16802 

Dear Mr. Mischel: 

At this time, your request to postpone hearing the Prevailing Wages test claim on 
December 6, 2007 is denied for failure to show good cause. Although section 1181.1, 
subdivision (h)(7), of the Commission's regulations defmes good cause as a planned 
vacation that crumot reasonably be rea.JTa.J1ged, it is speculative at this point whether the 
timing of your vacation would interfere with the Department's ability to comment on the 
draft staff analysis and/or appear at the December heruing. 

If, after the draft staff analysis is issued, it becomes clear that the Department will be 
unable to provide timely comments or appear at the hearing, ru1other request for an 
e>..'1ension of time to file comments or postpone the hearing may be filed. 

Please contact Deborah Borzelleri at (916) 322-4230 if you have questions. 

Sincerely, 

Paula Higashi 
Executive Director 
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Page 1 of 1 

EXHIBIT I 
Paula Higashi 

From: 

Sent: 

Juliana F Gmur/MAXIMUS uulianagmur@maximus.com] 

Friday, October 05, 2007 12:45 PM 

To: Paula Higashi 

Cc: 

Subject: 

Allan P Burdick/MAXIM US; everroad@city.newport-beach.ca.us; kbpsixten@aol.com 

Re: Commission on State Mandates, Prevailing Wages Test Claim, 03-TC-13 

Attachments: Prevailing wage reg chart.doc 

Dear Paula, 

It is with great pleasure that I present to you our regulatory review. I hope you enjoy using it far more than I enjoyed putting it 
together. I will follow up with a hard copy and cover letter for filing purposes but due to the delay in responding, I thought it 
best to get this to you quickly. If I can be of further service, please do not hesitate to call upon me. Thanks!l!ll!l 

Juliana F. Gmur, Esq. 
MAXI MUS 
Cell: (559) 960-4507 

''Paula Higashi" '<paula.hlga shl@csm.ca.gov> 

09/07/2007 05:22 PM 

Allan, 

To "Allan P Burdick/MAXI MUS" <.altanburdlck@mexlmus.com>, 

- <julianagmur@maximus.ccm>, <evermad@clty .newport·beach.ca.uP 

cc 
Subjec1 Commission on Stale Mandates, Prevailing Wages Test Claim. 03-TC-13 

On July 11, 2007, the Commission requested that by August 1, 2007, the City of Newport Beach provide the Commission 
with the "effective date and register number of the change to or addition or each specific regulatory provision which is alleged 
to create a newly mandated activity, as well as a copy of the regulation identifying that regulatory change or addition." 

To date, the Commission has not received the City's response to this request. Without this infonnation, the Commission staff 
is unable to prepare a draft staff analysis of the Prevailing Wages Test Claim. tentatively scheduled for the December 6, 
2007 Commission hearing. 

Please advise when the City's response will be filed so that this test claim can be set for hearing. 

Paula Higashi, Executive Director 
Commission on State Mandates 
(916) 323-8210 

11/15/2007 
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Register Effective Date tory Effect of Changes e No. 
Register 56, Filed 4-27-56; Added: §§ 16000-16004, person, filing, 
No.8 effective 30 days 16100-16101 and 16200- Nearest Labor Market Area, Prevailing Rate 

thereafter 16205 (Group 3) and wages. 
§ 16100: In the absence of a daily rate of 
wages for a given craft, a general prevailing 
wages shall be ascertained by the body 
awarding the contract. 
§ 161 0 I: Body awarding the contract shall I i st, 
identify and separately state the prevailing 
wages in the call for bids. 
§ 16200: Authorizes representative for 
Department of Industrial Relations on 
petitions under Labor Code § 1773.4. 
§ 16201: States manner of filing petitions. 
§ 16202: States form of petition. 
§ 16203: States components of petitions. 
§ 16204: Dismissal for failure to attach calls 
for bids. 

· FiJi 
Regtster 72, 3-24-72; New Group 4 (§§ 16209, 
No. 13 effective upon 16209.1-16209.6) filed as residence. 

filing emergency § 16209.1: Employer shall make inquiry as to 
citizen or alien of applicant for employment. 
§ 16209.2: Shall also inquire of employee. 
§ 16209.3: Employee or applicant may be 
employed upon signed declaration. 
§ 16209.4: If alien applicant, shall be 
requested to show proof of lawful residence. 
§ 16209.5: If alien employee, same. 

· Defines adverse effect. 
Register 72, 6-2-72 .Certificate of Compliance 
No. 23 filed for §§16209, 16209.1-

16209.6 

Regtster Filed 1-3-77; 3 Define director, division, 
No. 02 effective upon (Articles 1-3, §§16000- chief, person (similar to prior § 16000 but 

filing 16004, 16100-16101 and includes awarding bodies and their agents and 
16200-16205) and 11ew officers), public works, political subdivision, 
Group 3 (Articles 1-4, awarding body, filing (more specific than 
§§16000-16013, 16100- prior § 16001 ), Nearest Labor Market Area 
16109, 16200-16206 and (non-substantive changes to prior§ 16002), 
16300-16305). locality, employer payments, prevailing rate 

(expanded version of prior § 16003 includes 
other employer payments, overtime and 
holiday work), general prevailing rate of per 
diem wages, and interested party. 
§ 161 00: limited determinations of prevailing 
wage to recognized crafts; classifications or 

of workers Labor Code 1720 
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Register Effective Date History Effect of Changes 
No. 

1720.2 and 1720.3. 
§16101: Lists components of determinations. 
§ 16102: Labor Code procedures to be 
followed in determinations. 
§16103: Procedures for filing collective 
bargaining agreements 
§ 16104: Permits Director to obtain data from 
other interested parties in making 
determinations. 
§ 16105: Permits adoption of collective 
bargaining agreements as prevailing wage; 
process of adoption. 
§ 161 06: Pem1its Director to correct errors in 
determil1ations. 
§16107: Director's issuance of an area 
determination and process to request such 
determination by awarding body. 
§ 16108: Determinations to have effective 
dates. 
§ 16109: Awarding bodies shall use 
determined rates when required to publish; 
may refer to determinations rather than 
publish. 
fl16200: Authorizes representative for 
Director (silnilar to prior§ 16200 with more 
specific language and different designee). 
§ 16201: States specific parties and timing for 
filing petition to review. 
§ 16202: States manner of filing petition 
(similar to prior § 16201 with non-substantive 
changes). 
§ 16203: States form of petition (similar to 
prior§ 16202 with non-substantive changes). 
§ 16204: States content of petition (similar to 
prior § 16203 with greater specificity of 
pleading needed for petitions where prevailing 
rate in the contract is different from that 
ascertained by the awarding body.) 
§ 16205: Dismissal for failure to attach calls 
for bids (identical to prior § 16204 ). 
& 16206: Filing with awarding body (identical 
to prior § 16205). 
§ 16300: States Director's discretion to act. 
§ 16301: Director shall take actions he deems 
necessary. 
§ 16302: Hearing procedures. 
§ 16303: Process for issuance of decision. 
ll 16304: Hearing to conform to Government 
Code §11371 et seq.- public hearing. 
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Register Effective Date History Effect of Changes 
No. 

§ 16305: Severance of invalid code sections. 
Register 78, Filed 2-8-78; Added: New Group 3; 616000- 16014: Define director (no change), 
No. 06 effective 3 0 days §§ 16000-16014, 16100- division (non-substantive change), chief (non 

thereafter 16109, 16200-16207.9. substantive change), person (no change), 
public works (no change), political 
subdivision (no change), awarding body (no 
change), filing (no change), Nearest Labor 
Market Area (no change), locality (no 
change), employer payments (expanded to 
make more specific but non-substantive), 
prevailing rate (added if conflict, labor code 
prevails), general prevailing rate of per diem 
wages (no change), interested party (no 
change) and issue date (new section). 
§ 16100: limited determinations of prevailing 
wage (no change) 
§ 161 01 : Lists components of detenn inations 
(added dates and listing of holidays and travel 
and subsistence payments taken from the 
collective bargaining agreement). 
§ 16102: Director to follow procedures in 
Labor Code (no change). 
§ 16103: Procedures for filing collective 
bargaining agreements (added copies of non-
bona fide bargaining agreements are not 
deemed filed). 
§ 161 04: Permits Director to obtain data from 
other interested parties (no change). 
§16105: Permits adoption of collective 
bargaining agreements (no change). 
§ 16106: Permits correction of errors (no 

·- change). 
§ 161 07: Director's issuance of an area 
determination (non-substantive change). 
§ 16108: Determinations to have effective 
dates (added awarding body responsible for 
use of correct determination). 
§ 16109: Awarding bodies shall use 
determined rates (removed ability to refer to 
determinations rather than publish and added 
copies of determination to be on file at body's 
principal office and copies posted on job site 
or location readily available to workers). 
§ 16200: Authorizes representative for 
Director (non-substantive change). 
§ 16201 : States specific parties and timing for 
filing petition to review (non-substantive 
change). 
§ 16202: States manner of filing petition (no 
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Register Effective Date History Effect of Changes 
No. 

change). 
§ 16203: States form of petition (removed 
some technical requirements). 
§ 16204: States content of petition (no 
change). 
§ 16205: Dismissal for failure to attach calls 
for bids (no change). 
I) 16206: Filing with awarding body (added 
additional time limits and other non-
substantive changes). 
§ 16207: States Director's discretion to act 
(identical to prior § 16300). 
§ 16207.1: Director shall take necessary 
actions (identical to prior § 1630 I). 
§ 16207.2: Hearing procedures (similar to 
prior § 16302 but added notice procedures for 
interested parties and time allocations for 
those parties to present evidence). 
§ 16207.3: Process for issuance of decision 
(identical to prior §16303). 
§ 16207.4: Public hearing (identical to prior 
§16304). 
§ 16207.5: Director shall establish and 
coordinate administration of prevailing wage 
law. 
§ 16207.6: Director shall issue guidelines. 
§ 16207.7: Prevailing wage issues shall be 
referred to Director. 
§ 16207.8: Appeals of determinations referred 
to Director. 
§ 16207.9: Severance of invalid code 
(identical to prior§ 16305). 

Register 79, Filed 5-11-79; Added: §16015. § 16015: Defines types of maintenance work 
No. 19 effective 3 0 days that are public works for prevailing wage-

thereafter Labor Code§ 1771. 
Register 80, Filed 2-8-80; Added: §§16016-16019, § 16016: Defines payroll records. 
No. 06 effective 3 0 days 16207.10-16207.19. §16017: Defines certified. 

thereafter Repealed § 16207.9. §16018: Defines public entity 
§ 16019: Defines contractor and subcontractor. 
§ 16207.1 0: States manner for requesting 
payroll records. 
& 16207.11: States content of request for 
records under Labor Code §I 776. 
§16207.12: Public entity receiving request 
shall acknowledge receipt. 
§ 16207.13: States content for request for 
records by public entity to contractor. 
§ 16207.14: Inspection of contractor payroll 
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records limited to public entities with notice. 
§16207.15: states format for reporting of 
payroll records and address to obtain forms. 
§16207.16: Sets forth certification. 
§ 16207.17: States fees allowed for copies of 
payroll records. 
§ 16207.18: Payroll records requested shall be 
kept on file by public entity for 6 months and 
redacted of personal information. Public 
entity may confirm or deny person's 
employment but not disclose further 
identifying information. 
§ 16207.19: Severance of invalid code 
(identical to prior-~ 16207 .9). 

Register 82, Filed 12-15-82 Repealer of Group 4 
No. 51 (Article I, §§ 16209, 

16209.1-16209.6) by OAL 
pursuant to Government 
Code §11349.7(i). 

Register 86, Renumbering and § 16000: Defines area of determination, 
No. 07 amending of former awarding body (similar to prior§ 16006 

Filed 2-11-86; sections to current sections: expanded to include letting a contract or 
effective.30 days §§16000-16006 and 16008- purchase order), bid, certified (similar to prior 
thereafter 16019 to §16000; § 16017 with no substantive change), chief of 

§16100 to §16002; DAS (similar to prior § 16002 with no 
§16101 to §16203; substantive change), chief ofDLSE (similar to 
§§16102-16105 to §16200; prior §16002 with no substantive change), 
§16106 to §16206; chief of DLSR (similar to prior § 16002 with 
§16107 (a), (b) and (c) to no substantive change), date of notice, DAS 
§§16201, 16202 and 16205; (similar to prior § 16001 with no substantive 

.. §16108 to §16204; . change), DLSE (similar to prior §16001 with 
§ 16200 to§ 16300; no substantive change), DLSR (similar to 
§§16007, 16201, 16202, prior§ 16001 with no substantive change), 
16204 and 16206 to director (no change from prior § 16000), duly 
§ 16302; authorized representative, employer payments 
§§16207 to §16303; (similar to prior§ 16010 but includes 
§§16207.2 and 16207.3 to apprentices), general prevailing rate of per 
§ 16304; diem wages (similar to prior § 16012 with 
§16207.5 to §16100; non-substantive changes), interested party 
§16207.7 to §16301; (similar to prior § 16013 expanded to inc::lude 
§ 16207.10-16207.14 to associations and representatives of awarding 

§16400; bodies), issue date (similar to prior§ 16014 
§§16207.15 and 16207.16 with non-substantive changes), locality 

to §16401; (unlike prior §16009, now cites back to Labor 

§ 16207.17 to § 16402; Code § 1724), maintenance (similar to prior 

§ 16207.18 to§ 16403; § 16015 but no longer cites to Labor Code, 

§16207.19to §16500. removes "includes but not limited to" 

Repealer of former language and cites to Public Contract Code 

1032 



Register Effective Date History Effect of Changes 
No. 

sections: §21 002 for landscape maintenance), Nearest 
§§16100.1, 16109,16203, Labor Market Area (similar to prior § 16008 
16205,16207.1,16207.4, with non-substantive changes), payroll 
16207.6 and 16207.8. records (similar to prior § 16016 with non-
Added sections: substantive changes), person (similar to prior 
§§ 16001, 16101 and 16102. § 16003 with non-substantive changes), 

political subdivision (unlike prior § 16005, 
now cites back to Labor Code § 1 721 ), 
prevailing rate (similar to prior§ 16011 
expanded to include alternative rate, other 
employer payments and holiday or overtime 
work), public entity (similar to prior § 16018 
with no substantive change), public funds, 
public works (unlike prior§ 16004, now cites 
back to Labor Code§§ 1720, 1720.2, 1720.3, 
and 1771 ), sheltered workshop and worker. 
§ 16001: States public works subject to the 
prevailing wage law. 
§ 16002: States determinations shall cover 
workers under Labor Code§§ 1720, 1720.2, 
1720.3, and 1771. 
§ 16100: States duties, responsibilities and 
rights of Department (similar to§§ 16207.5 
and 16207.6), awarding bodies (added duties 
not stated before) and 
contractors/subcontractors (includes posting 
requirements similar to prior section § 161 06). 
&16101: Cites to Labor Code§§ 1735, 1777.5, 
1777.6, and 3077.5 on discrimination. 
§ 1 61 02: States interested party may be source 

·- of wage .data information (siinilar to prior 
§ 16104 which permitted Director to obtain 
such). 
§ 16200: States process by which 
determination made in collective bargaining 
agreements (similar to prior §§16103, 16104, 
and 16105 but added criteria for 
determination, including factors for 
consideration, addressed holidays, overtime, 
wage rates, rates for helpers, and payment in 
lieu of cash) with regard to federal rates. 
§ 16201: States process for making general 
area detenninations (similar to §16107 with 
non-substantive change). 
§ 16202: States process for making special 
determinations. 
§ 16203: Lists components of determinations 
(similar to prior §§16101 and 16108 but 
includes apprentices, abili_ty to use formula, 
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and supplement to determination upon 
request; excludes formula for holiday and 
overtime work). 
§ 16204: Determinations to have effective · 
dates (similar to prior §16108 but added 
indication of modification through use of 
asteri sics). 
§16205: Procedure to get on mailing list 
(similar to § 161 07(c) with non-substantive 
changes). 
§ 16206: Permits correction of errors (identical 
to prior §16106). 
§ 16300: Authorizes representative for 
Director (similar to prior § 16200 with non-
substantive change). 
§ 16301: Prevailing wage issues shall be 
referred to Director (similar to prior § 16207.7 
with non-substantive change). 
§ 163 02: States parties, timing, manner and 
fonn for filing petition to review (similar to 
prior §§16201, 16202, 16203, 16204 and 
16206 with requirement that if petitioner is a 
bidder then must state parent corporations or 
associations). 
§ 163 03: States authority of Director is quasi-
legislative. 
§ 16304: Hearing procedures (similar to prior 
§ § 16207.2 and 16207.3 with non-substantive 
changes). 
§ 16400: States process for requesting payroll 
records (similar to prior §§16207 .10, 

·- .. 16207.11, 16207.12, 16207.13, and 16207.14 
with non-substantive changes). 
§16401: States format for reporting of payroll 
records (similar to prior§§ 16207.15 and 
§ 16207.16 with non-substantive changes). 
§ 16402: States fees allowed for copies of 
payroll records (similar to prior § 16207.17 
except added handling fee, monies paid in 
advance and defines form of payment). 
§16403: Payroll records requested shall be 
kept on file by public entity for 6 months and 
redacted of personal information. Public 
entity may confirm or deny person's 
employment but not disclose further 
identifying information (identical to prior 
§ 16207 .18). 
§ 16500: Severance of invalid code (similar to 
prior & 16207.19 with non-substantive i' 
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No. 

changes.) 
Register 88, Filed 8-24-88 Amended: 616200: States process by which 
No. 35 §16200: Order ofRepeal determination made in collective bargaining 

of subsection (a)(3 )(E) by agreements (removed statement that only 
OAL pursuant to federal and state recognized holidays 
Government Code section specifically named in the agreement can be 
11340.15. part of the determination). 

Register 90, Filed 4-5-90; §16800-16802: New § 16800: Defines substantial interest, fraud, 
No.l4 effective 4-5-90 section filed as an person (similar to existing§ 16000 with minor 

emergency. A Certificate changes to include firms, limited partnerships 
of Compliance must be and trusts; also uses including but not limited 
transmitted to OAL within to language), ftrm, intent to defraud, 
120 days or emergency deliberately, and respondent. 
language will be repealed § 16801: States duties, rights and 
by 8-3-90. responsibilities of parties in investigations and 

hearings on violations. 
§ 16802: States factors to be considered if 
hearing officer recommends a penalty as a 
result of heariJ!g on violations. 

Register 90, Filed 9-4-90 § 16800-16802: New No change. 
No.42 section filed as an 

emergency re-adoption 
effective 9-4-90. A 
Certificate of Compliance 
must be transmitted to OAL 
by 1-2-91 or emergency 
language will be repealed 
on the following day. 

Register 91, Repealed 1-3-91 § 16800-16802: Repealed § 16800: States definitions (no change). 
No. 12 emergency regulations § 16801: States duties, rights and 

§§16800-16802. Added responsibilities of parties in investigations and 
new §§16800-16802. hearings on violations (similar to prior 

§ 16801 but added that mileage and witness 
fees are set pursuant to Govemment Code 
§68093 and clarified that debarment records 
are available to the public) . 
§ 16802: States factors to be considered if 
hearing officer recommends a penalty as a 
result of hearing on violations (no change). 

Register 92, Amended: § 16000: States definitions (added coverage; 
No. 13 Filed 2-20-92; § 16000: Various days; effective date; expiration date; helper; 

effective 3-23-92 amendments. interim detennination; LCP; mistake, 
inadvertence or neglect; predetermined 

Filed 2-20-92; changes; service upon a contractor or 
effective 3-23-92 § 16001: Subsection (a) and subcontractor; serve upon the labor 

Note and adopted commissioner; wage survey; willful and 
subsections (a) (I)- (3) and expanded date of notice to include publishing 
(e) and relettering in a ]~ally sufficient manner) 
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Filed 2-20-92; subsection (e) and (f). & 16001: States public works subject to the 
effective 3-23-92 prevailing wage law (added process by which 

' Added §§16002.5, 16003 interested party may request determination of 
Filed 2-20-92; and 16425-16439. coverage and added commercial projects to 
effective 3-23-92 list). 

§ 16100: Subsection § 16002.5: States process for appeal of 
Filed 2-20-92; (b)(2)(B). coverage determinations. 
effective 3-23-92 § 16003: States process to get approval for use 

of volunteer labor. 
Filed 2-20-92; § 16200: Subsections § 161 00: States duties, responsibilities and 
effective 3-23-92 (a)(l), (a)(3) and (b). rights of Department (non-substantial 
Filed 2-20-92; changes). 
effective 3-23-92 §16204: Subsections (a)(3) § 16200: States process by which 

and (b). determination made in collective bargaining 
Filed 2-20-92; agreements (added time limit to filing 
effective 3-23-92 §16205 collective bargaining agreements and such 

shall be basis for calls for bids, that all wage 
Filed 2-20-92; classifications may be considered in a 
effective 3-23-92 §16302: Punended determination, that contractor may take credit 

subsection (a). for fringe benefits and other non-substantive 
changes). 
§ 16204: Determinations to have effective 

§16425-16435, §16435.5, dates (added that double asterisk rates include 
§16436-16439, §16500: basic, overtime and holiday rates and other 
New section filed. non-substantive changes). 

§ 16205: Procedure to get on mailing list (non-
substantive changes). 
§ 16302: States parties, timing, manner and 
form for filing petition to review (non-
substantive change). 
§16425: States dates for enforcement of 
awarding bodies' labor compliance programs. 
§ 16426: States process for and factors to be 
considered in initial approval of labor 
compliance program. 
§ 1642 7: States process for final approval of 
labor compliance program. 
§ 16428: States process to revoke final 
approval of labor compliance program. 
§ 16429: States content and method for notice 
of an initial or final approval. 
§ 16430: Lists components of labor 
compliance program including pre-job 
conference. 
§ 16431: States awarding body shall submit 
annual reports to Director and lists 
components. 
§ \6432: States audits may be conducted upon 
request of awarding body and shall be 
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conducted upon request of labor 
commissioner and lists audit parameters. 
Includes appendix B: audit record form. 
li16433: States an exemption for awarding 
bodies with an approved labor compliance 
program and under certain monetary limits. 
§ 16434: States awarding body shall have duty 
of enforcement of Labor Code, div. 2, part 7, 
chapter 1. 
§ 16435: Defines withhold, contracts, 
delinquent payroll records, and inadequate 
payroll records. 
1316435.5: Defines withhold (cites to §16435), 
contracts (cites to § 16435), and amount equal 
to the underpayment. 
§ 16436: Defmes forfeitures, and failing to pay 
the correct prevailing wages. 
§ 1643 7: States process for and ·content of 
request for determination of forfeiture. 
Includes appendix C: notice of deadlines. 
§16438: States how penalties and forfeitures 
are deposited after issues resolved. 
§ 16439: States process and notice for appeal 
of labor compliance program enforcement 
action. 
§ 16500: Severance of invalid code (limits 
language to regulations in group 3 and group 
4.) 

Register 96, Amended: § 16000: States defmitions (repealed 
No. 52 Filed 12-27-96; § 16000: "predetermined changes"; amended 

effective 1-26-97 ... "prevailing rate" to create a different method 
§ 16001: Amendment of to determine rate for other payments than 
subsection (b) and (d) method used to determine basic hourly rate.) 

§ 16001: States public works subject to the 
§ 16200: Repealer of prevailing wage law (added federal law 
subsection (a)(3)(B), limitation for federally funded or assisted 
subsection relettering, and projects and residential projects). 
amendment of newly 1316200: States process by which 
designated subsections determination made in collective bargaining 
(a)(3)(B), (a)(3)(D), and agreements (added that interested parties may 
(a)(3)(F)(3). request new determinations upon contract 
Amendment of subsection change and content of request and other non-
(b). substantive changes). 

li 16204: Detenninations to have effective 
§16204: Subsection (a)(3), dates (added that new determinations are not 
repealer and new applicable to contract if published bid unless 
subsection (b). determination pursuant to Labor Code 

§ 1773.4, deleted use of predetermined 
changes and clarified that no predetem1ined 
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changes can be used). 
Register 99, Pursuant to Sacramento §16000: States definitions (reverts back to 
No. 08 Filed 1-27-97; Superior Court Order prior version). 

effective 1-2 7-97 Issued 6-4-97 in Case § 16001: States public works subject to the 
97CS00471 -amendments prevailing wage law (reverts back to prior 
invalidated and prior version). 
regulations reinstated. § 16200: States process by which 

detennination made in collective bargaining 
§ 16000: Restore definition agreements (reverts back to prior version). 

Filed 2-19-99 of "predetermined changes" § 16204: Determinations to have effective 
and repeal amendments to dates (reverts back to prior version). 
definition of "prevailing § 1641 0: Defines affected subcontractor. 
rate". § 16411: States notice provisions to 

contractors and affected subcontractors for 
Filed 2-19-99 § 16001: Repeal decision to withhold, retain or forfeit monies 

amendments to subsections from payments due. 
(b) and (d) §16412: States after notice, awarding body 

mat withhold and such is subject to hearing 
Filed 2-19-99 § 16200: Repeal and suit. 

amendments to definitions § 16413: States process to request a hearing on 
of "prevailing rate." withholding. 

§16414: States parameters of hearing. 
Filed 2-16-99, §16204: Repeall2-27-96 
effective 2-16-99 amendments to section. 

§ 16410-16414: New article 
Filed 2-16-99; 7 (§§16410-16414) filed as 
effective 2-16-99 emergency regulations. 

Certificate of Compliance 
must be transmitted to OAL 
by 6-16-99 or emergency 
language repealed by 
operation of law on 
following day. 

Register 99, Refiled 6-14-99; § 16410: New article 7 § 1641 0: Defines affected subcontractor (no 

No. 25 effective 6-14-99 (§§16410-16414) refiled as change). 
emergency regulations. § 1641 1: States notice provisions to 
Certificate of Compliance contractors and affected subcontractors for 
must be transmitted to OAL decision to withhold, retain or forfeit monies 
by 6-16-99 or emergency from payments due (no change). 
language repealed by § 16412: States after notice, awarding body 

operation of law on the mat withhold and such is subject to hearing 

following day. and suit (no change). 
§16413: States process to request a hearing on 

§§16411-16414: New withholding (no change). 

section refiled. Certificate § !6414: States parameters of hearing (no 

of Compliance must be change). 
transmitted to OAL by 10- e 
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12-99 or emergency 
language repealed by 
operation of Jaw on the 
following day. 

Register 99, Refiled 10-4-99; §16410: New article 7 & 16410: Defines affected subcontractor (no 
No. 41 effective 10-4-99 (§§16410-16414) refiled as change). 

emergency regulations. § 16411: States notice provisions to 
Certificate of Compliance contractors and affected subcontractors for 
must be transmitted to OAL decision to withhold, retain or forfeit monies 
by 6-16-99 or emergency from payments due (no change). 
language repealed by § 16412: States after notice, awarding body 
operation of law on the mat withhold and such is subject to hearing 
following day. and suit (no change). 

§ 16413: States process to request a bearing on 
§§16411-16412: New withholding (no change). 
section refiled. Certificate § 16414: States parameters of hearing (no 
of Compliance must be change). 
transmitted to OAL by 2-1-
00 or emergency l;mguage 
repealed by operation of 
law on the following day. 

Register 0 0, Refiled 1-20-00; §16410: New article 7 § 16410:. Defines affected subcontractor (no 
No. 03 effective 2-2-00 (§§16410-16414) refiled as change). 

emergency regulations. § 16411: States notice provisions to 
Certificate of Compliance contractors and affected subcontractors for 
must be transmitted to OAL decision to withhold, retain or forfeit monies 
by 6-16-99 or emergency from payments due (no change). 
language repealed by § 1 6412: States after notice, awarding body 
operation of law on the mat withhold and such is subject to hearing 
following day. and suit (no change). 

.. § 16413: States process to request a hearing on 
§ 16411: New section withholding (no change). 
refiled. Certificate of § 16414: States parameters of hearing (no 
Compliance must be change). 
transmitted to OAL by 6-1-
00 or emergency language 
repealed by operation of 
law on the following day. 

§§16412-16414: New 
section refiled. Certificate 
of Compliance must be 
transmitted to OAL by 6-1-
00 or emergency language 
repealed by operation of 
law on the following day. 

Register 00, Transmitted order §§1641 0-16414: 
No. 18 3-29-00; filed 5- Certificate of Com_IJ_liance 
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4-00 as to 1-20-00 order e 
transmitted to OAL. 
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STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE SOD 

•

AMENTO, CA 95614 
E: (916) 323-3562 
(816) 445-0278 

E-mail: csmlnto@csm.ca.gov 

October 11, 2007 

Mr. Glen Everroad 
Revenue Manager 
City ofNe-wport Beach 
3300 Ne-wport Blvd. 
P. 0. Box 1768 · 
Ne-wport Beach, CA 92659-1768 

ARNOLD SCHWARZENEGGER, Governor 

.i 

'EXHIBIT J 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE: Draft Staff Analysis and Hearing Date 
Prevailing Wages, 03-TC-13 
Labor Code Sections 1720. and Title 8, California Code of Regulations, 
Sections1600, eta!; 
Statutes 1976, Chapter 1084, et al. 
City of Ne-wport Beach, Claimant 

Dear Mr. Everroad: 

The draft staff analysis of this test claim is enclosed for your review and comment. 

Written Comments 

Any party or interested person may file written comments on the draft staff analysis by 
Thursday, November 1, 2007. You are advised that comments filed with the Commission are 
required to be simultaneously served on the other interested parties on the mailing list, and to be 
accompanied by a proof of service. (Cal. Code Regs., tit. 2, § 1181 .2.) If you would like to 
requestan extension of time to file comments, please refer to section 1183.01, subdivision (c)(l), 
of the Commission's regulations. 

Hearing 

This test claim is set for hearing on Thursday, December 6, 2007, at 9:30a.m. in Room 126, 
State Capitol, Sacramento, CA. The final staff analysis will be issued on or about 
November 21,2007. Please let us know in advance if you or a representative of your agency will 
testify at the hearing, and if other witnesses will appear. If you would like to request 
postponement of the hearing, please refer to section 1183.01, subdivision (c)(2), of the 
Commission's regulations. 

Please contact Deborah Borzelleri at (916) 323-4230 with any questions regarding the above. 

)!f::w . iLL• 1./IF"'-

Executive Directo 

Enclosures 
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Hearing Date: December 6, 2007 
J:IMANDA TES\2003\03-TC-13\TC\DSA.doc 

ITEM 

TEST CLAIM 
DRAFT STAFF ANALYSIS 

Labor Code 
Sections 1720, 1720.3, 1720.4, 1726, 1727, 1735, 1742, 

1770,1771, 17'71.5, 1771.6,1773.5 

Statutes 1976, Ch. 1084 (SB 2010) 
Statutes 1976; Ch. 1174 (AB3365) -;:-1.'' 
Statutes 1980, ~l:t_ 992 (AB 3165) 
Statutes 1983, Ch,. 142 (AB 139Q) 
Statute~ 1983, Ch. 143,(AB 1949) 
Statutes 1989, Ch. 278 Ck82483) 
Statutes 1989; Ch. 1224 (AB 114) 
Statutes 1992, Ch. 913{AB 1077) 
Statutes 1992, Ch. 1342 (S]3 2f2) 

Statutes 1999, Ch. 83 (SB 966) 
Statutes 1999, Ch. 220 (iill 302) 
Statutes-2000;-Ch. 881 (SB 1999) 
Statutes 2000, Cl:t 954 (AB 1646) 

. Statutes 2001, Ch. 938 (SB 975) 
Statutes 2002, Ch, 1048 (SB 972) 

Title 8, Califorilia Code ofReguhi.tions, 
- sections 166oo-I6802 

(Register 56, No. 8; Register 72, No'. i3; Register 72, No. 23; Register 77, No. 02; 
Register 78, No. 06; Register 79, No. 19; Register 80, No. 06; Register 82, No. 51; 
Register 86, No, 07; Register 88, No. 35; Register 90, No. 14; Register 90, No. 42; 
Register 91, No. 12; Register 92, Nci. 13; Register 96, :No. 52; Reg1ster99, No. 08; 
Register 99, No. 25;.Register 99, No. 41; Register 00, No. 03; Register 00, No. 18) 

Prevailing Wages 

03-TC-13 

City of Newport Beach, Claimant 

EXECUTIVES~Y 

This test claim addresses changes to the Califorilia Prevailing Wage Law (CPWL). The CP\VL is 
a comprehensive statutory scheme that requires prevailing wages in the local area to be paid to 
construction workers on public works projects exceeding $1,000, when such work is performed 
under contract by private contractors, and not for work carried out by a public agency with its own 
forces. 
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The Test Claim Statutes and ExecutiVe Orders Do Not Impose a Reimbursable State
Mandated Program Within the Meaning of Article XIII B, Section 6 of the 
California Constitution 

The provisions of the CPWL are only applicable when_ a local agency contracts with a private 
entity to carry out a public works project The test claim statutes and executive orders modified 
several provisions of the CPWL, and local agenciestha~ contract out for their public works 
projects are affected by these changes. However, the cases have consistently held that when a 
local agency makes an underlying discretionary dedsion that-triggers mandated costs, no state 
mandate is imposed. Here, a local agency's decision to contract with a private entity to carry out 
a public works project triggers the CPWL reqilirements. However, -there is no evidence in the 
record or in law that a decision to cohtract out for public works is either legally or practically 
compelled. Moreover, local agencie~ .have other optionS to carry oUt such projects, such as using 
their own employees, hiring additioruu employees for the' project, or contracting with another 
public entity, none of which triggers the-recp.iirements of the CP\VL. Therefore, the test claim 
statutes and executive orders do not coii.stitute a reimbursable state~mandated program within the 
meaning of article XIII B, section 6 ofth~ California ConstitUtion. 

Conclusion 

.Staff finds that the state has not ordered or commanded l0cal agencies to engage in an activity or 
task, since the provisions of the CPWL are only applicable V\Then a local agency makes the initial 
discretionary decision to contract 'With-a privirl:e entity to i.mdertake a public works project. 
There is no evidence in the record or fn law to showthlit a local- agency is required to cariy out 
such public works projects by contrapting with a private, entity. Staff.therefore finds that the test 
claim statutes and executive orders do not p:i¢ldate a neV,rprogram: oi higher level of service 
'Within the meaning of article xm B, sectiOn 6 of the Caiifo:fuia Constitution. 

Recommendation 

Staff recommends the Commission adopt this analysis to deny this test claim. 

1044 

03-TC-13 Prevailing Wages 
Drcift Staff Analysis 



STAFF ANALYSIS 

Claimant 

City of Newport Beach 

Chronology 

09/26/03 

10/16/03 

10/22/03 

02/02/04 

03/03/04 

07/11/07 

07/23/07 

07/26/07 

10/05/07 

10/11/07 

Back.,uround 

The City of Newport Beach filed test claim with the Commission 

The Department oflndusirial Relations requested a 90-day extension to file 
comments on the test claim, to February 2, 2004 

Commission staff approved 90-day extension 

The Department of Finance filed comments on the test claim with the 
Coliliiiission . 

The Department of Industrial Relations filed comments on the test claim with the 
Cori:unissibn 

Commission staff requested additional information regarding claimed regulations, 
due on August 1, 2007 

The Department of Industrial Relations requested postponement of the hearing on 
the test claim to January 2008 

Commission staff denied the request to postpone the hearing on the test claim 

The City of Newport Beach filed additional information regarding claimed 
regulations 

Commission staff issued draft staff analysis 

This test claim addresses changes to the California Prevailing Wage Law (CPWL),1 which is "a 
comprehensive statutory scheme designed to enforce minimum wage standards on construction 
projects funded in whole or in part with public funds.'.z -

The CPWL requires prevailing wages in the local area to be paid to construction workers on 
public works projects exceeding $1,000, when such work is performed under contract by private 
contractors, and not for work carried out by a public agency' with its own forces. 3 The agency or 
authority awarding the private contract for public work is known as the "awarding body."4 

The overall purpose of the CPWL is to benefit and protect employees on public works projects.5 

Its specific goals are to: 1) protect employees from substandard wages that might be paid if 

1 Labor Code sections 1720 et seq. 
2 

Road Sprinkler Fitters, Local Union 669 v. G & G Fire Sprinkler, Inc. (2002) 
102 Cal.App.4th 765, 776. 
3 Labor Code section 1 771. 
4 Labor Code section 1720. 
5 Lusardi Construction Co. v. Aubry (1992) I Cal 4th 976,987. 
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contractors could recruit from cheap-labor areas; 2) permit union contractors to compete with 
nonunion contractors; 3) benefit the public through the superior efficiency of well-paid 
employees; and 4) compensate nonpublic employees with higher wages for the absence of job 
security and benefits enjoyed by public employees. 6 

The CPWL does not cover federal projects. Those projects are addressed in the federal Davis
Bacon Act (40 USC§ 276a(a)), which was enacted for a similar purp9se, i.e., to protect local 
wage standards by preventing federal contractors from basing their bids on wages lower than 
those prevailing in the area. 7 · 

Public Works Defined 

The Labor Code generally defines ''public works" as conStruction, alteration, demolition, 
installation or repair work done undet contract mid paid for iii whole or in part out of public 
funds, 8 and includes: 1) design and preconstruction work;9 2) work done for irrigation, utility, 
reclamation and improvement districts;10 3) street, sewer, or other improvement work for public 
agencies; 11 4) laying of carpet; 12 5) certain public transportation demonstration projects; 13 and 6) 
hauling of refuse from a public works site to an outside disposallocation. 14 

· 

The Labor Code also defines "paid for in wbole.or in part out of public funds" as payment of 
funds directly.to or on behalf of a public works contractor, subcontractor or developer, 15 

including various other types 'of payments, 16 a:iid provides seveta.l types of projectS that are 
excluded from thai definition. 17 

6 Ibid. 
7 Southern California Labor Management Operating Engineers Contract Compliance Committee 
v. Aubry (1997) 54 Cal.App.4th 873, 882-883. 
8 Labor Code section 1720, subdivision (a)( I). 
9 Ibid. 
10 Labor Code section 1720, subdivision (a)(2). 
11 Labor Code section 1720, subdivision (a)(3). 
12 Labor Code section 1720, subdivisions (a)( 4) and (a)(S) . 

. 13 Labor Code section 1720, subdivision (a)(6). 
14 Labor Code section 1720.3. 
15 Labor Code section 1720, subdivision (b)(1). 

16 Labor Code section 1720, subdivisions (b)(2) through (b)(6). 

17 Labor Code section 1720, subdivision (c). 
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Prevailing Wage Rates 

Prevailing wage rates are set by the :Director of the Department of IndUstrial Relations (DJR), 18 

in accordance With standards set forth including ascertaining and considering the applicable local 
wage. rates established by collective bar~aining agreements and rates that may have been 
predetermined for federal public works. 9 The awarding body for any contract for public works 
is required to specify in the call for bids, the bid specifications and the contract itself, what the 
prevailin!t wage rate is for each craft, classi:fication oi' tYJ)e of worker needed to execute the 
contract In lieu of specifying the wage rates in the call for bids, bid specifications and the 
contract itself, the awarding body may include a statement in those documents that copies of the 
prevailing wage rates are on file at its principal office, which shall be made available to any 
interested party on request?1 The awar~g body is required to Rost at each job site a copy of the 
determination by the DIR Director oftl;l.e prevailing wage rates. · . 

Prospective bidders, representatives of any craft classification or type of worker involved, or the 
awarding body may challenge the declare~revailing wage rates wif):t DIR. within 20 days after 
commencement of advertising of the bids. the Director qfDIR begiils an investigation and 
within 20 days, or longer if agreed.upon.by all the parties, malc~s a determination and trm;tsnrits it 
in writing to the awarding body and the iiltere~ed.p!Uties, which delays the closing date fqr 
submittirl,g bids or ~g of work until five days after t1lr,. determination. 24 The Director's 
determination is final, and shall be considered the determination of the awarding body. 25 

Payroll Records 

Contracto~s I:I.Il~ subcontractors ~ubjeqt to the CPWL are requifed to keep accurate payroll 
records shoy..jng nap1e,. adciress, social security number, work classi:fic!!-tion, strll.ight time and 
overtime ho.urs worked each day and we~k and actlihl wage,s paid to each work~ in connection 
with the public work,26 and provide ce~e:d copies or make such records availa})l~ for 
inspection, upon request of the employee, the awarding body, Division of Labor ·standards 
Enforcement, a.i:Lcl the Division of Apprenticeship Standards. 27 Requests by the public are 
required to be made through the awarding body, the Division of Apprenticeshlp Standards, or the 
Division of Labor Standards Enforcement,28 and shall be redacted to prevent disclosure of an 
18 Labor Code section 1770. 
19 Labor Code section 1 773 .. 
20 Labor Code section 1773.2. 
21 Ibid. 
22 Ibid 
23 Labor Code section 1773.4. 
24 Ibid. 
25 Ibid 
26 Labor Code section 1776, subdivision (a). 
27 Labor Code section 1776, subdivision (b). 
28 Labor Code section 1776, subdivision (b)(3). 
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individual's name, address and social security number.29 The requesting party is required to 
reimburse the costs of preparing the records by the contractor, subcontractors, and the entity 
through which the request was made.30 The awarding body is required to insert stipulations in 
the contract to effectuate these provisionsY 

Discrimination on Public Works Employment Prohibited 

Labor Code section 173 5 prohibits contractors· from discriminating on public works employment 
for particular categories of persons, and every contractor violating the section is subject to all the 
penalties imposed for a violation of the CPWL. 

Enforcement ojCPWL 

The awarding body is reqUired to "talce -cognizance" of violations of the CPWL committed in the 
course of the public works contract, and shall promptly report any suspected violations to the 
Labor Commissioner.32 

. 

The Labor Commissioner is charged With enforcing the CPWL.33 If the Labor Commissioner 
determines after an investigation that there has been a violation of the CPWL, the Labor 
Commissioner issues a civil wage and penalt)' assessment to the contractor or subcontractor or 
both.34 Prior to July 1, 2001, the oiily way to chlillerige such an assessment waii in coUrt. On and 
after July 1, 2001, contractors or subcontraCtors may obtain review of a ciVil wage and penal.ty 
assessment through ari IMormal settlement meeting with the Labor Commissioner,35 or via an 
administrative hearing.36 Until January 1, 2009, hearings are conducted before the DIR Director 
with an im~artial hearing officer; thereafter the hearing will be conducted by an administrative 
law judge. 7 An affected contractor or subcontractor may appeal the administnitive decision .• 
within, 45' days of serVice ofthe deCision by filing a petition for writ ofm!indate under Code of W 
Civil ProcedUre section 1094.5.38 This process provides the excluliive remedy for review of a 
civil wage and penalty 'assessment by the Labor Col:nini.ssioner.39 

\Vhen the Labor Commissioner issues a civil wage and penal.ty assessment, the awarding body is 
required to withhold and retain such moneys from contractor payments sufficient to satisfy the · 

. . 

29 Labor Code section 1776, subdivision (e). 
30 Labor Code section 1776, subdivision (b)(3). 
31 Labor Code section 1776, subdivision (h). 
32 Labor Code section 1726. 
33 Labor Code section 1741. 
34 Ibid. 
35 Labor Code section 1742.1, subdivision (b). 
36 Labor Code section 1742, subdivisions (a) and (b). 

37 Labor Code section 1742, as amended by Statutes 2004, chapter 685. 

38 Labor Code section 1742, subdivision (c). 
39 Labor Code section 1742, subdivision (g). 
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assessment.40 The amounts withheld cannot be disbursed until receipt of a final order that is no 
longer subjectto judicial review.41 The awarding body that has withheld funds in response to a 
civil wage and penalty assessment, upon receipt of the final order, shall remit withheld funds to 
the Labor Oommissioner.42 

Labor Compliance Program 

The awarding body can avoid paying prevailing wages for public works projects of $25,000 or 
less when the proJect is for- construction, and $15,000 or less when the project is for alteration, 
demolition, repair or maintenance work., if the awarding body elects to initiate and enforce a 
labor compliance program (LC:f1) fat all ofits public works projectsY AB p;ut ofits· duties as an 
LCP, the awarding body is required to do the following: 1) place appropriate language 
concerning CPWL in all·bid invitations and public works contracts; 2) conduct a prejob 
conference w1th the contractor and subcontractors to discuss federal RIJ.~ state labor· law .. 
requirements applicable to the contract; 3) review and audit payroll r~cords. (f9,_a.t the contractor is 
required to keep) to verify compliance with CP\VL; 4) withhold contraCt payments when payroll 
records are delinquenf'or inadequate; arid 5) Withhold-contract payments eqUal to the amount of 
underpayment and ·ap:plicablepenalties when, after investigation, it is established that 
underpaymerithas:bccfured,44 · : · 

If the awarding body enforces the CP'WL as an LCP, the awarding body is entitled to keep any 
penalties assessed. Before takirig any action, the awarding body is reqillred to provide notice of 
the withholding ofany coiltract payments to the contraetor and any subcoiitractor}5 The same 
process for reView ·of a ciVil wage arid penalty assessment Iriade by the Labor Commissioner, as 
set forth in Labor Code sections 1742 and 1742.1, is invoked. 46 Any amount recovered.;from the 
contract~:u:,,s)la.!tfust satisfy the wage claim, ]?efore beiiJ.g, appliecr to penalties, and if i.nsut'ficient 
money ~ r7c:o:ve~d ,tp pay e~l;i wor:ker in fLill, .the P1:0ney sbw,l be pjy~te~;~.c>~ ~ W'/:fke!S. 47 

Wages for wor~cers wh~8 ca;u:tQ1 pe located are pl,fiiCed in: the .In!f~. ;R.datibils Uri~¥-.~ 'fiige 
Fund and held m trust Penalties of not more than$50 per day for each worker prud less than 
the prevailing wage rates49 are paid into the general fund of the awarding body that enfo'rced the 
CPWL.so . 

40 Labor Code section 1727, subdivision (a). 
41 Labor Code section 1727, subdivision (b). 
42 Labor Code section 1742, subdiviSion (f). 
43 Labor Code section 1771.5, subdivision (a). 
44 Labor Code section 1771.5, subdivision (b}. 
45 Labor Code section 1771.6, silbdivision (a). 
46 Labor Code section 1771.6, subdivisions (b) and (c). 
47 Labor Code section 1771.6, subdivision (d). 
48 Labor Code section 1771.6, subdivision (e). 
49 Labor Code section 1775. 
50 Labor Code section 1771.6, subdivision (e). 
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Awarding bodies that· choose to use funds derived from the Kindergarten-University Public 
Education Facilities Bond Acts of200251 or 200452 for public works projects, or awarding bodies 
for any contract for a public works project financed in any part with funds from the Water 
Security, Clean Drinking Water, Coastal Beach Protection Act of 2002/3 are reauired to adopt 
and enforce an LCP or contract with a third party to adopt and enforce an LCP.5 

Employment of Apprentices on Public Works Projects 

Properly registered apprentices are allowed to work on public works projects and must be paid 
prevailing wages for apprentices in the trade. 55-Apprenticeship standards are established by the 

· DIR Division of Apprenticeship Standards; 56 and ratios Of apprentices to journey level workers 
in a particular criift or trade 'on the public work are established by the particular ~ppreriticeship 
program. 57 Contractors mtiSt meet variolis i:eqiiliements with regard to eni'ploying apprentices, 
and the awarding body is reqUired to inchide StipUlations to that effect in the contract. 5-8· 

Test Clci.itn Statutes £miBxecutive Orders 

The testelaini statutes eilcompas·s changes to the CPVI!L in the Lilbor Code; startin,g in 1976, 
wherein new types ofprojects have been added to the definition of public works and certain new 
activities are imposed on awarding bodies. The relevant provisions of these statutes are 
summarized below .. 

Statutes 1976, Chapter 1084:. Added Labor Code section 1720.3 which makes hawing refuse 
from a public woi'lcs site for-State contraCts (including Cali;fornia State UlJ,ivermties and Colleges 
and UniverSity of Califomia) a public works project for pwposes_ of CPWL. This ~-did not 
affect local •agencies. · · 

Statutes ip?$, Chapter 1171;. A,m,ended LaborCode section 1735 to prohibit diBcrinifuation on 
public wi:Jtki~inpioYhie±!ffor pi,irt;icu,l#'C.~regories of persons,: arid every ccii:itra:crorV:iolilti:ii.g the 
section li,i S\lbjecl)ci anlli.e pimiil.ties i:Ihpqsed for violationS of the chapter. 

Statutes 1980, Chapter 142: Alnended Labor Code section 1735 to m(),dify the c~gories and 
names for categories of those persons for whom discrimination is prohibited. 

Statutes 1983, Chapter 142: As statutory cleanup, amended Labor Code section 1720.3 to 
update California State Universities and Colleges to California State University. This statute did 
not affect local agencies. 

51 Approved by the voters at the November 5, 2002 statewide general election. 
52 Approved by the voters at the _March 2004 statewide direct primary election. 
53 Approved by the voters at the November 5, 2002 statewide general election. 
54 Labor Code sections 1771.7 and 1771.8. 
55 Labor Code section 1777.5, subdivisions (a) and (b). 
56 Labor Code section 1777.5, subdivision (c). 
57 Labor Code section 1777.5, subdivision (g). 

58 Labor Code section 1777.5, subdivision (n). 
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Statutes 1983, Chapter 143: This bill is an alternate version of Chapter 142, and the language 
for Labor Code section 1720.3 is identical. 

Statutes 1989, Chapter 278: Amended Labor Code section 1720 to add public transportation 
demonstration-projects authorized pursuant to Streets and Highways Code sectioiJ.143 to the 
definition of public works. The statute thus added a new type of public works project that 
became subject to the CPWL. 

Statutes 1989, Chapter 1224: Added Labor Code sections 1720.4, 1771.5 and 1771.6; amended 
Labor Code section 1773.5. 

New Labor Code section 1720.4 excluded from the CPWL public works performed entirely by 
volunteer labor for private non-profit community facilities upon approval by the Director of DIR. 

New Labor Code sections 1771.5 and 1771. 6 established the abilitY of an awarding bqdy to elect 
to initiate and enforce a Labor Compliance Program (LCP). In exchange, payment of prevailing 
wages is not required for any public works project.of$25,000 or less when the project is for 
construction, or for any public works project of$15,000 or less when the project is for alteration, 
demolition. repair or maintenance work An awarding body that establishes an LCP is also 
allowed to keep any fines or pen..al:tles assessed when it takes enforcement action. As part of its 
duties as an LCP, the awarding body is reqUired to· do the folloWing: 
1) place appropriate lim.guage concerning CPWL'in ·all bid invitations and public works 
contractS; 2) coriduct a prejob conference with the coi:ltractor and subcontractors to discuss 
federal ai:td state labor law requirements applicable to the contract; 3) review and audit payroll 
recordS {that the contractor is reqUired to keep) to' verify compliance With CPWL; 4) withhold 
contract payments when payroll records are delinquent or inadequate; and 5) withhold contract 
payments equal_ to the .amount of underpayment and applicable penalties when. after. 
investigation, it is established that underpayment has occurred. 

Labor Code section 1773.5, which previously gave the Director ofDIR authority to esffi,.blish 
rules and regulations, was amended to add "including, but not limited to, the responsibilities and 
duties of awBrding bodies under this chapt~." 

Statutes 1992, Chapter 913:. Amended Labor Code section 1735 to modify the categories of 
individuals for whom discrimination is prohibited. The statute affected many state programs; the 
bill's stated legislative intent was to strengthen California law in areas where it is weaker than 
the federal Americans with. Disabilities Act ("ADA") and retain Califo!nla law when it provides 
more protection than the ADA~ · 

Statutes 1992, Chapter 1342: Amended Labor Code section 1727 to change the word "ainounts" 
to "wages and pei::Lalties," and to change the name "Division of Labor Law Enforcement" to 
"Division of Labor Standards Enforcement." 
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Statutes 1999, Chapter 83: .As code maintenance, no relevant changes were made. 

Statutes 1999, Chapter 220: Amended Labor Code section 1720.3 to add the requirement to pay 
prevailing wages on public works projects for the removal ofrefuse from the public works 
construction site, which was previously only applicable to state' agencies. The statute added a 
new category of public works projects subject to the CPWL for local agencies. 

Statutes 1999, Chapter 881: Amended Labor Code section 1720 to include design imd 
pre construction, including inspection and land surveying, within the definition of pub]Jc works. 
The Senate Rules Committee Analysis 59 stated that the bill codified current DIR practice and 
regulation by including construction inspectors and land surveyors among those workers deemed 
to be employed upon public works and by insuring that workers entitled to prevailing wage 
during the cons1ructio.n phase of a public works project will get prevailing wage on the design 
and pre-con.st!Uction phases of a project. 

On June 9, 2000, the DIR issued a decision (Public Works Case No. 99-046) finding that 
construction inspectors hired to do inspection for compliance with applicable building codes and 
other standards for~ public works project were deemed to be employed upol! public works and 
theref:ore entitled to prevailing wage. This DIR decision.was the subject·of a lawsuit, City of 
Long Beach v. Department of Industrial Relations (2004) 34 Cal.41h 942, which held that even 
though the DIR :had interpreted preexisting statute to inClude the,preconstruction activities as 
public works and argued that the new statute merely clarified existing law, the Supreme Court 
found the change in the statute operated prospectively only. Therefore, pursuant to the Supreme 
Court's interpretation, this statute added ·a new category of public works projects subject to the 
CPVVL .. 

Statutes 2000, Chapter 954: Amended Labor Code sections 1726 and 1727, and added · 
section 1742: 

In Labor Code section 1726 a requirement was added for the awarding body (which was already 
required to "take cognizance" of violations) to promptly repofi sW,Pecied violations to the Labor 
Commissioner; if the awarding body determines as a result of its own investigation, i.e., if it has 
an LCP, that there has. been a violation and withholds its own contract payments, the LCP 
procedures in section 1771.6 shall be followed. 

Labor Code ;ection 17 2 7 was chfmged to mate that if the awardirig body haS not retained 
sufficient money under the contract to satisfy a civil wage and perialty assessment ba.Sed on a 
subcontractor's violations, the contractor is required to withhold money upon requeSt of the 
Labor Commissiont:;r and transfer that money to the awarding body. In either case, the awardirig 
body is limited to disbursing such withheld assessments until after receipt of a final order that is 
no longer subject to judicial review. 

Pre-existing law allowed for challenges to wage and penalty assessments in court only; new 
Labor Code section 17 42 provides for an administrative process. Specifically, the new section 
provides that contractors or subcontractors may obtain review of a civil wage and penalty 
assessment by the Labor Commissioner, and establishes procedures and additional appeal 
provisions. Based on this statute pled, the hearing is conducted before the DIR Director with an 

59 Senate Rules Committee, Office of Senate Floor Arialyses, SB 1999, August 29,2000, 
page 2. 
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impartial hearing officer until January 1, 2005, thereafter the hearing is conducted by an 
adrrrinistrative law judge. This provision was amended in 2004 to extend the first scenario until 
January 1, 2007, and again in 2007 to extend the first scenario to January 1, 2009. Subdivision 
(f) provides that the awarding body that has withheld funds in response to a civil wage and 
penalty assessment, upon receipt of the :final order,. shall remit withheld funds to the Labor 
Commissioner. Subdivision (g) provides that the section is the exclusive remedy for review of a 
civil wage and penalty assessment by the Labor Commissioner or the awarding body pursuant to 
section 1771.5. . · 

The bill's declared legislative intent is to provide contractors and subcontractors with prompt 
adrrrinistrative hearing if they disagree with alleged violations of the CPWL. The Senate Ru1es 
Committee analysis stated that its supporters intended the bill to cure a defect in current law 
which a federal court found to be an unconstitutional violation of a subcontractor's due process 
rights (G & G Fire Sprinlders v. Bradshaw (1998) 156 Fed3d 893 (now vacated)).60 Even 
though the Labor Commissioner, as a result of that case, already adopted regulations to allow for 
such an administrative hearing, the spmisor Still Wlinted tci go forward. 61 The bill provides that 
the exclusive remedy for challenging an administrative decision is a Code of Civil Procedure 
section 1094.5 writ. The bill was intended to streamline the procedures for review of a decision 
to withhold funds, reduce existing layers oflitigation by providing for an administrative· hearing 
and mandamus action .but no right to a de novo trial in col.jrt, :thus providll;lg a more streamlined 
and efficient process whiie protecting due process rights of ail parties. 

Statutes 2001, Chapter 938: Amended Labor Code section 1720 to add "installation" to the 
definition of public works, to add a definition for "paid for in whqle or in part out of pll1Jli.c 
funds" and provided for exemptions. The bill. was intended to close a loophoie that exempted 
from CPWL projects financed through Industriai Development Bonds issued by the California 
Infrastructure and EConomic' Development Bil:rik (I-B~ a state ageilcy).62 It also establishes a 
definition fcir "public funds" that conforms to several precedentiaJ. ·c;·overage deCisions made by 
DIR, and seeks to remove ambiguity regarding the de:fuiition of public stibsidy of development 
projects.63 

Executive Orders: California Code ofRegulations, Title 8, sections 16000 through,16802, as 
pled in the attached chart, implement and make specific the statutory provisions cited above. 

Claimant's Position 

The claimant states that the test claim statutes and executive orders impose a reimbursable state
mandated program within the meani:rig of article XIII B, section 6 of the Califoiriia Constitution 
and Government Code section 17514. 

Claimant a.Sserts that the following activities and costs are reinibursable: 

60 Senate Rules Committee, Office of Senate Floor Analyses, Third Reading Analysis, 
AB 1646, September 19, 2000, page 5. 
61 id. page 6. 
62 Senate Rules Committee, Office of Senate Floor Analyses, SB 975, September 5, 2001, 
page 4. 

63 Ibid. 
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1. Increased labor and administrative costs to pay prevailing wage rates to all workers on a 
project; if the project cost is greater than $1,000, for new types of projects now classified 
as public works. (Lab. Code, §§ 1771 and 1774, and Cal. Code Regs., tit. 8, 
§ 16000.) . 

2. Post at each job site prevailing wage rates for the project. (Lab. Code,§ 1773.2.) 

3. Maintain and make available fcir inspection certified payroll records containing detailed. 
information for each worker. (Lab. Code, § 1776 and Cal. Code Regs., tit. 8, § 16400, 
subdivision (e).) 

4. Comply With statutory apprenticeship requirements. (Lab. Code, § 1777 .5.) 

5. Training of public agency's administrative mid legal staff. 

6. Increased cost for disposal of :refuse at a public works site. (Lab: Code,§ 1720.3.) 

7. Increased cost or' dealing with certain nonprofit volunteer projects. (Lab. Code, 
§ 1720.4.)' 

8. Notify-Labor Commissioner ofany suspected violations ofthe CPVVL. (Lab. Code, 
§·1726:) 

9. Trnciki.ri:g· m0re ca:tefully the an;t,ountS under ~ntract and progress paymerits, increased 
administrative costs and expenses, a.ri.d training, to address changes in procedures for 
withholding moneys from contract payments for violations. (Lab. Code, § 1727.) 

10. Additional administrative· and contract moriitori:ng effortS to address changes in anti
dis~nonpioVisions ofi:he CPVVL. (Lab. Code,§ 1735;) 

11. Additional a.dmini.Strative expense in 'tracking con1rac~ an~ progress payments for 
purposes of civil w~e and peru,lty assessmeri.tS, serving notiqe of those assessments, 
withholding of contract payments,,and tra.inlng on contract and payment management for 
staff of awarding body. (Lab. Code, § 1742.) 

12. Establish a Labor C0mpliance Program (LCP) wi¢ the following requirements: 

a Include appropriate language i.ri. all bid invitations and con1racts for public works 
concerning the CPVVL. 

. . . 

a Cpndupt a prejob conference with fu.e contractor and all subcontractors to discuss 
federal:and state labor law requiremeJ;Lts applicable to the contract. 

a All contractors and subcontractors shall maintain and furnish, at a designated time, a 
certified copy of each weeldy payroll containing a statement of compliance signed 
under penalty ofperjuty. 

a Review and, if appropriate, audit payroll records to verify compliance with the 
CPVVL. 

a Withhold contract payments when payroll records are delinquent or inadequaie. 

a Withhold contract payments equal to the amount ofunderpayment and applicable . 
penalties when, after investigation, it is established that Underpayment haS occtifted. 

(Lab. Code, § 1771.5.) 
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13. Enforce CPWL by withholding penalties or forfeitures from contract payments. 
(Lab. Code, § 1771.6,) 

14. As a result oftheDirector of Industrial Relations' new authority to establish rules and 
regulations for the purpose of carrying out the chapter, "including, but not-limited to, the 
responsibilities and duties of awarding bodies under this chapter,"64 the follov.mg new 
responsibilities imposed by regulation: 

• File with DIR and/or receive service of request to DIR to determine whether or not a 
particular work is covered by the CPWL. (Cal. Code Regs., tit. 8, §§ 16000 and 
16100.) 

• 

• 

• 

• 

Appeal DIR determination of coverage, with notice including all factual and legal 
grounds upon which the .~etemiination is sought ari.d whether a hearing is requested. 
(Cal. Code Regs,, tit.' 8, § 16002.5.) 

As responding party for any request for detei'lllinlltion or appeal of such 
determination, subrni,t all documentation and legal arguments pertaining to the issue. 

If volunteer labor is to be used, serve a written request to use such labor 45 days prior 
to the co:rt:\IP.encemen.t of work, ~etting forth the basis for belief that use of-volunteer 
labr;>r'is a:dtl:iom;~C! pmima,ndo LBboi: Code selftioriill72b,4; and'name ali unions in 
the'iodility'where the workis to beperl'oriiied. (Cru. Cod~ Regs., tit 8, 
§'i6bo'3.)' ., . 

Pursuant to California Code of Regulations, Title 8, section 16100, subdivision (b): 

o Obtain prevailing wage rate from DIR. 

o Specify the appropriate prevailing wage rates in bids and coiitiacts. 

o EnS1lre that requirement for posting prevailing wage rates is applied to each 
job. · 

o Make request for special ctetermina±ion by the DIR Division of Labor Statistics 
and Research at least 45. days prior to,. project bid adverti,~ement date, if.the _ 
wage for a paryicular craft, c.lf:iSsip.cation, or type of worker is not already 
available from DIR (See also· Cal. Code Regs., tit:. 8, § 16202). · 

o Notify ilie Division of Apprenticeship- Standard~. 

o Notify the p):'ime contractors of the relevant public work requirements, which 
include: - · 

a Appropriate· number of apprentices. 

• Workers' compensation.coverage, . 

a Requirement to keep accurate work records. 

• l:rispectioii.' of payroll records. 

64 .• . ' .: " " .. · ".: ... . . :: . . '· . ·, 
Statutes 1989, chapter 1224, added the italiCized teXt; preViously, Labor Code section 1773.5 

stated: "The Diredo'r Of Industrial Relations.may,establish·rules and regUlations for the purpose 
of carrying out the prevailing wage provisions of this ·article." 
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D Other requirements imposed by law, including a plethora of 
reqtrirements that are imposed upon local agencies when awarding a 
contract 

Pursuant to Califortria Code of Regulations, Title 8, section· 16100: 

o Withhold monies. 

o Ensure that public works are not split into smaller projects to evade prevailing 
wages. 

o Deny the right to bid on public contracts to those who have violated public 
works laws. 

o Prohibit workers from working more than 8 hours-per day or more than 40 
hours per week, unless paid not less than time and one half pay. 

o Refrain from taking ai:iy portion of the workers' wages or fee. 

o Comply with requirements set forth in Labor Code sections 1776, subdivision 
(g;), 1777.5, 1810,-1813 and 1860. 

a "When the a"Wardkg body' believes~ tii.e Dir~ctor ofDIR has Iiot,ad.Qpted 
aJ'lpropria±e p~e:vailing wage rate's, for its area cir for. .the c~sifications in. question, file 
a petition to DIR for the review of the prevailing wage rate determination pursuant to 
Labor Code section 1773.4 and California Code of Regulations, Title 8, section 
-163 02. Such petition -mUst include: 

0 The name, address, telephone number and job title of the person fil.iD.g the 
petition and the.persop. v~gthe petition, as wep. as his or her attorney. 

o "Whether,th:;:.petitioning pa,rty is tll.e local agency, prospe::ctive bidder, or a 
representative of one or more of the crafts. 

o The na~ of the petitioner's business. 

o The ruiine Of the awarding body~ 

o The date on which the call for bids was firSt published. 
' . 

o The name and lo~ation of the newspaper in which the publication was made 
and a copy thereof. · · 

o ifthe pclitionh is an awarding body 6th~ than a ~o~ty. city and county, city, 
township, or regional district, it shall describe the parent or principal 
organization and the statutory authority for the award.ofthe work. 

o The manner in which th~ wage derern:iliuili.on failed to comply with Labor 
Code sectio!ll773. 

o The prevailing wage rate tllll.t peti'ti.o11er beli~ves to b.e accurate. 

o If there are facts relating to a particular employer, the facts must identify the 
employer by name and address.and .give the n~ber of worl~r;:rs involved. 

L ,• • ' ' ,' •' 

o If the facts relate tb rates actually paid on. piihlic or private projects in the area, 
the facts surrounding that paym~tmust be .included;· 
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o If the DIR has failed to consider rates, those mtes must be alleged in detail. 

• Receive service of the petition, if petitioner is not the awarding body. (Lab. Code, 
§1773.4.) 

• Respond to the petition, if petitioner is not the awarding body. 

• If a bearing on the petition is conducted by the Director pursuant to California Code 
ofRegulations, title 8, section 16304, receive service of notice of the hearing, 
introduce evidence, and cross-examine witnesses. 

• Costs of handling a request for detailed payroll records including acknowledging 
receipt of the request and estimating the costs of providing the records. (Lab. Code, § 
1776, Cai. Code Regs., tit. 8, § 16400.) 

• If the Labor Commissioner issues a civil wage and penalty assessment as permitted by 
Labor Code section 1727, receive written notice of the decision and withhold, retain 
or forfeit the amount stated in the notice. (Lab. Code, § 1727, Cal. Code Regs., tit. 8, 
§§ 16411 Biid 16412.) 

• If the contractor or subcontractor challenges the Labor Commissioner's decision and a 
bearing is held, receive a copy of the decision. (Cal. Code Regs., tit 8, 
§ 16414.) 

• To get initial approval-of a Labor Compliance Program (LCP), pursuant to California 
Code of~gulations, title 8, section 16426, provide information to the Director of 
DIR regarding the following factors: 

• 

o The experience of the awarding body's personnel on public works labor 
compliance issues. 

o The average number of public works contracts annually administered. 

o Whether the proposed LCP is a joint or cooperative venture among awarding 
bodies, and bow the reso~ces and responsibilities of the proposed LCP 
compare to the awarding bodies involved. 

o The awarding body's record of taking cognizance of Labor Code violations 
and of withholding in the preceding five years. 

o The availability of legal support for the proposed LCP. 

o The availability and quality of a manual outlining the responsibilities of an 
LCP. . 

o The methods by which the awarding body will transmit notice to the Labor 
Commissioner cif willful violations. -

To get final approval of LCJ:>, pursuant to California Code of Regulations, title 8, 
section .16427, proVide evidence to the Director ofDIR tbatthil'awarding body has 
satisfactorily derriollstrated its ability to nio:riitor compliance with the requirements of 
the Labor Code and the regulations, and has filed timely, complete and accurate 
reports as required. 
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a If an interested party requests the Director ofDlR to revoke an awarding body's LCP, 
provide a supplemental report as required by the Director. (Cal. Code Regs., tit 8, §§ 
16428, subdivision (b )(2), and 16431.) 

1 

a If LCP is approved, comply with the require~ents of California Code of Regulations, 
title 8, section 16430, including: 1 

I 

o Specify in the call for bids and the contract or purchase order the appropriate 
_language concerning Labor Code requirements. . 

' ' 

o Conduct a prejob conference with c9ntractors and.subcontractors in the bid, at 
which time federal and state labor law requirements applicable to the contract 
are discussed, and copies of applicable forms are provided, including 14 points 
suggested in Appendix A. 

o Create a form, as necessary, meeting the minimum requireri:J.ents of a certified 
weekly payroll, or use the DIR "Puolic Works Payroll Reporting Form." 

o Establish a program for orderly revfew of payroll records and, if necessary, 
audit the payroll records. 

I 
o Establish a prescribed routine for withholding penalties, forfeitures and 

underpayment of wages for violations of the Labor Code. 

o Incltide a provision in all contracts to which prevailing wage requirements 
apply a provision that C<intract payments will not be made if payroll records 
are delinquent or inadequate. 

1 

• · 

D IfLCP is approved, submit an annual report to the Director ofDlR within 60 days 
after the close of the awarding body's fiscal year, pursuant to California Code of 
Regulations, title 8, section 16431, to inclUde the following: 

' 

o Number of contracts awarded and their· total value. 
' 

o Number, description and total value of contracts which were exempt from 
prevailing wages. j 

o Summary of penalties and forfeitures imposed or withheld from any money 
due contractors as well as the amduntrecrivered by court action. 

o Summary of wages due to emplo~ees resulting from contractors failing to pay 
prevailing wage rates, the amount· withheld from money due the contractors, 
and the amount recovered through court action. 

I 
a If LCP is approvec;l.,.pursuant-to California Code ofRegul~tions, title 8, section 16432 

and Appendix B, conduct audits at discy'Ttion pf a~ding body or when ordered to do 
so by the Labor Commissioner, to consist of the following: 

o A cpmparison of payro~ re~ordf, !to. the b~:;t ava,ilaple lnformatio:J?. concerning 
the hours wt;>rk~d and the Classification of emplgyees. 

o Sufficient detail for the Labor cbmmissioner and the LCP to draw reasonable 
conclusions as to whether there has been compliance with prevailing wage 
laws and to ensure accurate computation of underpayment of wages to workers 
as well as applicable penalties and forfeitures. 
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• If LCP is approved, enforce the CP'WL in a manner consistent with the practice of the 
DIRDivision of-Labor Standards Enforcement, pursuant to California Code of 
Regulations, title 8, section 16434. 

• If LCP is approved, and LCP wishes the Labor Commissioner to determine the 
appropriate amount of a forfeiture, the LCP shall file a request, pursuant to California 
Code of Regulations, title 8, section 16437, which includes deadlines, evidence of 
violation, evidence of audit or investigation, evidence that contractor was given 
opportunity to respond, previous record of contractor in meeting preyailing wage 
obligations, whether the LCP has been granted initial, extended initial or final 
approval, and notice procedures. 

• IfLCP is approved, awarding body talces enforcement action, and contractor appeals 
such enforcement action to DIRDirector, provide to DIR Dii:ector within 30 days a 
full copy ofthe record of the enforcement proceedings and any further documents, 
arguments, or authorities it wishes the Director to consider, and; as requested by the 
Director, a supplemental report on the activities of the LCP. (Cal. Code Regs., tit. 8, § 
16439.) 

• If the DIR. Division of Labor Standards Enforcement investigates violations, the 
awarding body is required to inform prime contractors of-the requirementll of Labor 
Code section 1776 aJJ.d any other requirements imposed by law in order to assiSt the 
Division of Labor Standards Enforcement with its investigation. 

With regard tci coSt estimates for complying with the program, cla.imaiJ.t states: "[N]ot only is the 
cost of each contract increased by 15-30% fofthe increase in wages, but the administrative ccist 
of monitoring as required by these laws runs many thous?Dds of dollars on an annual basis." 

Position of Deptui:nient of Filiance 
The Department or" Finance states that the claimant did not establish a dear or concise argument 
that the claimant is mandated to pay prevailiiig wages for public works projects, since fu.~ 
prevailing wage laws only apply to private contractors bidding for, and working on, public works 
contracts paid for by local agencies or school districts. Although the definition of what 
constitutes a public works project has substantially increased by statute since 1975, tinder 
existing state law, lociil agencies and school· districts are not limited to private contractors to 
build, repair or maintain public works projects.' Since local agencies are free to use their own 
employees for projects, and are also allowed to purchase, rather thari conStruct; structures for 
govertll:rientpUrposes mandatecLunder state law, the payment ofprevailing wages cannot be 
considered mai:tdatory for local agencies. 

Citing CitY, of Merc~¢.V·. State otr;azijpVriid (19,84),153, CaltApp}d 777 anci (:ounty of Contra 
Costa v. State of California (1986) 177 Cal.App.3d 62, the Department conclUdes the couits have 
held that costs to a local entity resulting from an action undertalcen at the option ofthedochl 
entity are not reimbursable as costs mandated by the state. The Department believes that ·the 
provisions of California Code of Regulations, Title 8, sections 16000-16802, last amended 
January 26, 1997, simply make an optional program availaq~e to local, agencies, the costs of 
which are not reimbursable because ~ey are not costs mandated by the state. 

The Department further claims that all penalties and enforcement duties imposed for non
compliance With prevailing wage Hiws cannot be considered state-reimbursable mandates 
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because article XIll B, section 6 does not apply to the creation of new crimes or costs related to 
the enforcement of crimes. Federally-mandated labor laws alSo do not apply to article XIII B, 
section 6. 

Position of Department of Industrial Relations (Dffi) 

DlR asserts that the claim should be denied because no new state mandate has been created, 
concluding the following: 

The very decision to perform construction using private contractors and 
private workers is a voluntary act, and the results that flow from this 
voluntary act are not subject to subvention. Further, local and state · 
governments share the responsibility to comply with the CPVi'L with private 
employers. Vilheri viewed as a whole, the inevitable changes over almost 30 
years in the CPVi'L have reduced the burdens on local govemtnents by 
shifting more responsibili:t:y to the state fcir determll;ring public works, setting 
prevailing wages, and enforcing the obligation to pay prevailing wages. For 
this reason, the claim should be denied. 

Discussion 

The coilits have foui:id that' article x:m B, section 6 of the Califoinia Constitution65reco~es 
the state constitutional reStricticiiLs on the powers oflocal govemme:i:l.t to tax and spend. "Its 
purpose is to preclude the state from shii'ti.i::l.g finanCial responsibilit}"for carrying ol.lt 
governmental functions to local agencies; which are 'ill equipp~d' to assum.e,increasedfinancial 
responsibilities because of the taxing and spending limitations that artiples XOI A and XITI B 
impose.',o7 · . . 

' ' 
A test claim statute or executive order may impose a reimbursabl~ state-w.and.ated prop.::m if it 
orders or commands a local agency or school district to engage in an activity or task. 6 In 
additiOll~ 'the requfred activity or task must be new, co:iiBtitufing a ''new pro grain," or it must 
create a "higher l~~el orselvice" over the previously required level of serVice. 69 

. •.· 

65 Article XIll B, section 6, subdivision (a), (as amended by Proposition lAin November 2004) 
provides: "Whenever the Legislature or any state agency mandates a new program or higher 

. level of service on any local government, the State shall provide a subvention, of funds to 
reimburse that local· govemment•for the costs of the program or increased level of service, except 
that the Legislature ~y, b:ut need not, provide a. subvention o~ funds for the following mandates: 
(1) Legislative mandates requested by the local agency a:ffected.(2) L(lgislation defining a new 
crime or changing an existing definition of a crime. (3) Lc;l@l~ati.ve mandates enactf:cl. prior to 
January 1, 197~, or ·executive ordeys or regulations initially itiiplementi.D.g ~egislation en.acted 
prior to JatimirY.i. 1975,;; · , · · · · 
66 Departm,ent of Finance v. Commission on State Mandates (Kern High School Dist:) (2003) 30 
Cal.4th 727, 735, 
67 County of San Diego v. State of California (County of San Die~o) (1997) 15 Cal.4th 68, 81. 

68 Long Beach Unified School Dist. v. State of California (1990) 225 Cai.App.~d 155, 174. 

69 San Diego Unified.School Dist. v. Commission on State Mandates (2004)33 Cal.4fu 85,9, 878. 
(San Diego Unified School Dist.); Lucia Mar Unified School DistriCt v. Honig (1988) 
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The col.lrts have defined a "program" subject-to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing pu[Jlic services, or a 
law that imposes unique requirements on local agencies or school districts to ~plement a state 
policy, but does not apply generally to all residents and entities in the state.70 To determine if the 
program is new or imposes a higher level of service, the test claim requirements must be 
compar~~ vvith the leg~ requirem~nts ili effect immediately before the enaciment of the test 
claim stafut,es. 71 A "higher level of servk:'e" oc~ when there is "an increase in the actual level 
or quality of governmental services provided." 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state. 73 

. 

The Comp:rission is vested with exClusive authority to adjudicate disputes over the existence of 
state-mm:i~tedpr6gra:tfui 'within the mearilrig of article XIfi B, section 6.74 In :ri:iaking its 
decisions, the Commil3sion: must'Strictly construe article XIII B; section 6 and not apply it· as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities. "75 

- . 

The analysis addresses the following issue: 
' . 

• Do the test claim statutes and executive orders mandate a "new program or higher level 
of ser\rice"'within the meariing of article :x:rtr B, section 6 of the Callfornia- Constitution? 

Issue 1: · Do the test claim statutes and executive orders mandate a "new program or 
higher level of service" within the meaning of article X1ll B, section 6 of the 
California Constitution? · 

For the test claim statutes and executive orders to impose a reimbursable state-mandfl.t{;ld 
program under article XIli B, section 6, the language must order or command a local agency to 
engage in an activity or task. If the 1anguagl:l does not do so, then article XIII B, section,6 1s not 

44 Ciu.3d 830, 835-836 (Lucia Mar). 
70 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cru.3d 46; 56 (County of Los Angeles); 
Lucia Mar, supra, 44 CaL 3d 830, 835). 
71 SanDiego Unified Schoo/Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. . . 

72 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877. 
73 County of Fres,no v. Stqt{i of California (1991 )'53 ·Cal.3 d 482, 487; COunty ofSonoma v. 
Commission on State M,a~dates (2000)84 C8l.App.4th 1265, 1284 (County ofSdnonia); 
Government Code sections 17514 and 17556. · · 
74 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. 
75 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817 (City of San Jose). 
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triggered. Moreover, where program requirements are only invoked after the local agency has 
made an underlying discretionary decision causing the requirements to apply, or where 
participation in the' underlying program is voluntary, courts have held that resulting new 
requiiemelits do riot constitute a iiiirhbursable state mandate. 76 

The plain language oft1le test claim,statutes and executive orders do require certain activities of 
the awarding body~'to comply with the CP"\VL. Howe~ey, the qu~Stidn here is whether the st:ate 
has ordered or commanded local agencies to engage m an aqtiVity or task, since the provisions of 
the CP\VL are only applicable when a local agency makes the initial discretionary decision to 
contract with a· private eiitity to undertake a public works project 77 Staff finds that, whether or 
not a local agency's act to initiate a public works project is discretionary, there is no evidence in 
the record to show that a local agenpy is required to c~ out suc)::t public works projects by 
contracting with qprivate entity. Staff therefore :finds tlmtt!J.e te~t.claim statJ.W;:s an.4 eJ{e;pt#ive 
orders do not wandate a new program or higher level or' service within the melining of fi:rticle 
XIll B; section 6. . 

As noted above, there are two decision points at the local level which engage the CPWL: 
1) the local agency undertakes a public works project, and 2) the local agency contracts with a 
private entity to c:arry out the projeCt. 

Labor· Code. section 1720 'sets forth the types of public works projects that are subj ecl to the 
CPWL: 

o co~tion, including design and preconstruction phases such as inspection and land 
• • .-1 . i· ~... .•• ~ - . : . 

surveYlllg; 
: . ,. .~.··r '· 

• alteration; 
" demolition; 
.. installation; 
" . reyirili; .· 
"' wbrk dcine for irrigation, utility, reclamation Eind improvement districts (but not operation 

of irrigation or drainage system of any irrigation or reclamation district); 
<> street, sewer or other improvement work; .. 
• laying of carpet; 
o public·1:rlriiSportation or demonstration projects authorized pursuant to Streets and 

Higb:wayH::ode s'ection 143; and 
" hauling of refuse from a public works site to outside disposal ·location. 

Thus, the statute CoVerS a• broad range of projects. The undertaking of such'projects could arise 
in a myriad of ways, from a local adminiStrative decision to an initiative enacted by the voters. 
Claimant states on page 11 of the test claiJ:!l.: · 

[I)t is·critical to keep in mind ~efact that not all projects are discretionary to 
the local ggvernn;1ent enti1:y. First of all, tbls law applies to maili~enance of 
all buildings as well as infrastructure. Additionally, it applies i6 reJ)airs as 

.. :,· 

76 City of Merced v. State of California (1984) 153 Cal.App.3d 777, 783; Kern High School Dist., 
supra, 30 CalAth 727, 727. 

77 Labor Code section 1771. 

1062 

03-TC-13 Prevailing Wages 
- Praft Staff Analysis 



well as replacements. Thus, if a street needs to be fixed, a water main 
breaks, or a building because it has been used for years is in need of repair 
lest it become a hazard, these works are all subject to prevailing wages. 

There is no evidence in the test claim statutes, executive orders or the record, however, that the 
state has required local agencies to undertake such public works projects. Here, clailnant has 
alleged that there could be negative consequences if the local agency fails to undertake a public 
works project in certain instB.nces. But any such consequences would be project-specific so it is 
not possible to find compulsion generally exists for public works projects. For the reasons stated 
below, such a finding would be moot anyway since the second local decision- to carry out a 
public works project by contracting y,iith a private entity- is-not compelled. 

First, there is no evidence in the record to demonstrate that the d~cision to contract with a private 
entity to carry out the public works project is legally compelled by the plain language of the test 
claim statutes or executive orders, or any other provision oflaw. 

Absent legal compulsion, the courts have ruled that at tin;tes, based on the particular . 
circumstance, "practical" compulsion might be found. The Supreme Court in Kern High School 
Dist. addressed the issue of "practical" compulsion in the context of a school district that had 
participated in opticirial funded progntins in which new requireinents were imposed. In Kem, the 
court determined there was no "pi'!ictical" compulsion to p_arti.cipate in the underlying progrilms, 
since a district that elects to discontinue participation in a program does not face "certain and 
severe ... penalties" such as "double . ; . taxation" or other "dracoi:Jian" consequences. 78 

In the case of San Diego .Unified School Dist., the test claim statutes required sch<?ol districts to 
afford to a student speci:fieq h~;:Brlng p:rocedwes wp~ever an expulsion rf?qplpll;len4fi.timiwas 
made and before a student p<?u).d be expelled. 79 Tb.e. SLI.preme C9~ held that ~~iuiri& costs 
incurred as a result of stfl.tutorily required expulsion recolll1Jlend8.tion,s, e.g., wh;~~.th~ student 
allegedly possessed a firearm, constituted a reitD.bursabie State-mandB.ted progrnm.80 R.e'gfll'ding 
expulsion recommendations that were discretionary on the part of the district, the court · 
acknowledged the school district's ar~ents, stating that iii the absence oflegal compulsion, 
compulsi cin might nevertheless be fotirid when· a school district exercised its discretion in 
decidirig to expgl !l. student for a serious offense to other students or property, in light of the state 
constitutional reqUirement to provide safe' schools. 81 Ultimately, hOwever, the Supreme Court 
decided the discretionary expulsion issue on an alterrui.tive basis.82 

. 

There is no evidence in the record to indica:te that failure to contract out for a public works 
project would result in certain and severe penalties such as double taxation or other dracoman 
consequences as set out in the Kern c;ase. Nor does the record contain anyinfm:mation to 
demonstrate that. such a decision could create a situation similar to that faced by theSan Diego 

78 Kern High School Dist:, supra, 30 Cal.4tll 727, 754. 
79 San Diego Unified School Dist., supra, 33 Cal.4th 859, 866. 
80 Id. at pages 881-882. 
81 Id at page 887, footnote 22. 
82 !d. at page 888. 
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court, that is, the potential for unsafe schools resulting from failure to expel a student for a 
serious offense, leaving the district with no reasonable alternative but to expel. 

Instead, staff :finds that the local decision to contract with a private entity to carry out a public 
works project is analogous to the situation in City of Merced. There, the issue before the 
California SupreJ.n~ Court was whether reimbursement was required for new statutory costS 
impo~ed on the iocal agency to p~y a pr<werty owner for loss of goodwill, when a local agency 
exercised the power of eminent domain. The court stated: 

"Whether a city or county decides to exercise eminent domain is, essentially, 
an option of the city or county, rather than a mandate of.the state. The 
funciamental concept is that the city or county is not required to exercise 
eminent don;M;n If, however, the power of eminent. domain is exercised, 
then the dtf VYi:n be required to. _I?aY for loss of .foodwill: 'Thus, payment for. 
loss of goodwill is not a state-Iiiandated cost."8 

The Supreme Court in kem High Sbhool District. reaffirmed the City of Merced rule in applying 
it to voluntary education-related funded programs: 

"The truer analogy between [Merced] and the.preseilt case is this: In City of 
Merced, the city was under no legal compulsion to resort to eminent domain 
--:but w'hen it elected to employ that means of acquiring property, its 
obligation to-compensate for lost business goodwill was nota reimbursable 
state mandate, because the city was not required to employ eminent domain 

· i.iJ. tb.~·'~ pl~_e. Here as well, if a school district elects to participate in or 
coRM.u~'piuii.dl.pation in anY: 'widerlyini voluntary edticatiori.i.related furided 
progijin;,th~ distri.ct's obiigB;tioii tO comply with the notice and agenda' 
reqW:f~entS related to thai prog:t!un does 'not cori.Stitufe a: reiriibtirsable state 
m8lldafe ... ss ' 

Here, as in City of Merced, there is no evidence that a local agency is legally or practically 
compelled to contract with a priv~te entity to carry out its public :works projects. In fact, local 
agencies have other options to carry out such p:roj ects, slli:h as using their own employees, hiring 
additional emplgyees for the project, or contracting with another public entity, none of which 
triggers the requir~ents of the CPWL. 'When local agencies have Such options, the program is 
not state-mandated. . · 

Conclusion ... 

Staff finds that the state has not ordered or commanded local agencies to engage in an actiVity or 
task, since the provisi6n8 of the CPWL are ciilly applicable when a local agency makes the'initial 
discretiorurry decision to contract with a private entity to undertake a public works project. 
There is no evidence in. the record or in law to show that a local agency is required to carry out 
such public works projects by contracting with a private entity.· Staff therefore :finds that the test 

I :• 

83 City of Merced, supra, (1984) 153 Cal.App.3d 777,777. 
84 Id at 783. 
85 Kern High School District, supra, 3 0 Cal.4 th 72 7, 7 4 3. 

86 County of Los Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, 818. 
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claim statutes and executive orders do not mandate a new program or higher level of service 
within the meaning of article XIll B, section 6. 

Recommendation 

Staff recommends the Commission adopt this ai1alysis to deny the test claim. 
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Register Effective Date History Effect of Changes 

No. 
Register 56, Filed 4-27-5 6; Added: §§ 16000-16004, §§16000-16004: defines person, filing, 

No. E effective 3 0 days . 16100•16101 and 16200- Nearest Labor Market Area, Prevailing Rate 

thereafter 16205 (Group 3) and wages. 
§ 161 00: In the absence of a daily rate of 
wag~s for a given craft, a general prevailing 
wages shall be ascertained by the body 
awarding the contract. 
616101: Body awarding the contract shall list, 
identify and separately state the prevailing 
wages in the call for ·bids. 
§ 16200: Authorizes representative for 
Department of Industrial Relations on 
petitions under Labor Code § 1773.4. 
616201: States manner offilingpetitions. 
§ 16202: States form of petition. 
§ 16203: States components of petitions. 
§ 16204: Dismissal for failure to attach calls 
for bids. 
§ 16205: Filing with awarding body. 

Register 72, Filed 3-2~72; New Group 4 (§§16209, § 16209: Defined alien entitled to lawful 
No. 13 effective upon 16209.1-16209 .6) filed as residence. 

filing emergency 516209.1: Employer shall mal'e inquiry as to 
citizeri or alien of applicant for employment. 
616209.2: Shall also inquire of employee. 
§ 16209.3: Employee or applicant may be 
employed upon signed declaration. 
§16209.4: If alien applicant, shall be 
requested to show proof of lawful residence. 
§ 16209.5: If alien employee, same. 
61 6209.6: Defines adverse effect. 

Register 72, Filed 6-2-72 Certificate of Compliance 
Na.23 filed for §§16209, 16209.1-

16209.6 

Register 77, File4 H-77; R~p~il.1er of Group 3 § 16000- 16013: Define director, division, 
No.02 . ¢[feetiv'e upori C.A:Ttic1es 1-3, §§16000- chief, person (similar to prior § 16000 but 

fi.lffig' ' . '16004, 16100-16101 and includes awarding bodies and their agents and 
-~ ~ ... ' 
16200-16205) and new officers), public works, political subdivision, 

, df9.up 3 (Articles 1-4, awarding body, filing (more specific than 
§ § 16000-1 6013' 16100-

' 
prior § 16001 ), Nearest Labor Market Area 

1 61 09, 1 6200-16206 and (non-substantive changes to prior § 16002), 
16300-16305). locality, employer payments, prevailing rate 

.. (expanded version of prior.§ 16003 includes 
other employer payments, overtime and 
holiday work), general prevailing rate of per 
diem wages, and interested party. 
§ 16100: limited determinations of prevailing 
wage,to recognized crafts,. classifications or 
types of workers (See Labor Code §§1720, 
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Register Effective Date History Effect of Changes 
No. 

1720.2 and 1720.3. 
§ 16101: Lists components of determinations. 
§ 16102: Labor· Code procedures to be 
followed in determinations. 
616103: Procedures for filing collective 
bargirining agreements 
616104: Permits Director to obtain data from 
other interested parties in making 
determinations. 
§ 16105: Permits adoption of collective 
bargaining agreements as prevailing wage; 
process of adoption. 
§16106: Permits Director to correct errors in 
determinations. 
§ 161 0 7: Director's issuance of an area 
determination and process to request such 
determination by awarding body. 
§ 16108: Determinations to have effective 
dates. 
§ 161 b9: Awarding. bodies sbal1 use 
determined rates when required to publish; 
may -refer to determinations rather than 
publish. 
6 1 6200: Authorizes representative for 
Director (similar to prior § 16200 with more 

e 
specific language and different designee). 
§ 16201: States specific parties and timing for 
filing petition to review. 
§ 16202: States manner of filing petition 
(similar to prior § 16201 with non-substantive 

·- changes). .. 
.§ 16203: States form of petition (similar to 
prior § 16202 with non-substantive changes). 
§ 16204: States content ofpetition (similar to 
prlor § 16203 with. gr~a.ter specificitY of 

. pJe.ading needed for petitions where prevailing 

. rllte in the contract is different from that 
a.Scertained by the awarding body.) 
§ 16205: Dismissal for fa:ilure to attach calls 
f()rbids (identical to prior §16204). 
§162.06: Filing with awarding body (identical 
to prior §16205). 
G 16300: States Director's discretion to act. 
§ 16301: Director shall take actions he deems 
necessary. 
G 16302: Hearing procedures. 
G 16303: Process for issuance of decision. 
616304: Hearing to conform to Government 
Code !\11371 et seq.- public hearing. 
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Register Effective Date History Effect of Changes 
No. 

. § 16305: Severance of invalid code sections. 
Register 78, Filed 2-8-78; Added: New Group 3; 616000- 16014: Defme director(no change), 
No. 06 effective 30 days §§16000-16014, 16100- division (non-substantive change), chief (non 

thereafter 16109, 16200-16207.9. substantive change), person (no change), 
public works (no change), political 
subdivision (no change), awarding body (no 

~ change), filing (no change), Nearest Labor 
Market Area (no change), locality (no 
change), employer payments (expanded to 
make more specific but non-substantive), 
prevailing rate (added if conflict, labor code 
prevails), general prevailing rate of per diem 
wages (no change), interested party (no 
change) and issue date (new section). 
§ 161 00: limited determinations of prevailing 
wage (no change) 
§ 1 61 0 1 : Lists com p onflnts of de terminations 
(added dates and listing of holidays and travel 
and subsistence payments taken from the 
collective bargaining agreement). 
§ 16102: Director to follow procedures in 
Labor Code (no change). 
6161 03: Procedures for filing collective 
bargaining agreements (added copies of non-
bona fide bargaining agreements are not 
deemed filed). 
§ 16104: Permits Director to .obtain data from 
othoc interested parties (no change). 
§16105: Pflrmits adoption of collective 
bargaining agreements (no change). 

... §16106: Permitscorrectionoferrors (no 
. cha.o,ge). 
§16107: Director's issuance of an· area 
determination: (non-substantive change). 
§ 16108: Determinations tq have effective 
dates (added ·awardmg body responsible for 
use of correct determination) . 

.. §161 09: Awarding bodies shall use 
determined rates (removed ability to refer to 
determinations rather than publish and added 
copies of determination to be on file at body's 
principal office and copies posted on job site 
or location readily available to workers). 
§ 16200: Authorizes representative for 
Director (non-substantive change). 
§ 16201: States specific parties and timing for 
filing petition to review (non-substantive 
change), 
S 16202: States manner of filing petition (no 
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Register Effective Date History Effect of Changes 
No. 

ch~ge). 
§16203: States form of petition (removed 
some technical requirements). 
§16204: States content ofpetition(no 
change). 
§16205: Dismissal for failure to attach calls 
for bids (no change). 
§16206: Filing with awarding body (added 
additional time limits and other non-
substantive changes). 
S 16207: States Director's discretion to act 
(identical to prior §16300). 
§ 16207.1: Director shall take necessary 
actions (identical to prior § 163 01 ). 
§ 16207.2: Hearing procedures (similar to 
prior §16302 but added notice procedures for 
interested parties and time allocations for 
those parties to present evidence). 
§ 16207.3: Process for issuance of decision 
(identical to prior § 16303 ). 
§16207.4: Public hearing (identical to prior 
§16304). 
§ 16207.5: Director shall establish and 
coordinate administration of prevailing wage e 
law. 
§16207.6: Director shall issue guidelines. 
§ 16207.7: Prevailing wage issues shall be 
referred to Director. 
§ 16207.8: Appeals of determinations referred 
to Director. 

... ·- · § 16207.9: Severance of invalid code 
(identical to prior §16305). 

Register 79, Filed•S-11-79; . Added: §16015. § 160 15: Defines types of maintenance work 
No.19 effective 30 days that are public works for prevailing wage-

thereafter 
. 

Labor Code§ 1771 . 

Register 80, Filed 2~8~80;- A:dded: §§16016-16019, §16016: Defines payroll records. 

No.06 effective· 30' days 16207.10-16207.19. § 16017: Defines certified. 
thereafter Repealed §16207.9. § 16018: Defines public entity 

. .. §16019: Defines contractor and subcontractor . 
§ 16207.10: States manner for requesting 
payroll records. 
§ 16207.11: States content-of request for 
records under Labor Code §1776. 
§ 16207.12: Public entity receiving request 
shall acknowledge receipt. 
§ 16207.13: States content for request for 
records by public entity to contractor. 
§ 16207.14: Inspection of contractor oavroll 
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Register Effective Date History Effect of Changes 
No. 

records limited to public entities with notice. 
§16207.15: states format for reporting of 
pa)'roll records and address to obtain forms. 
§16207 .16: Sets forth certification. 
616207.17: States fees allowed for copies of 
payroll records. · 
§ 16207.18: Payroll records requested shall be 
kept on file by public entity for 6 months and 
redacted of personal information. Public 
entity may confirm or deny person's 
employment but not disclose further 
identifying information. 
§ 16207.19: Severance of invalid code 
(identical to ..E_rior § 16207 .9). 

Register 82, Filed 12-15-82 Repealer of Group 4 . 
No. 51 (.Ap;icle I, §§16209, 

16,2Q9 .1-16209 .6) by OAL 
piifimant to Government 
f:ade § 11349.7(i). 

Register 86, Renumbering and & 16000: Defines area of determination, 
No.07 amending offormer awarding body (similar to prior § 16006 

Filed 2-11-86; sections to cun:ent s~ctions: . expanded to include letting a contract or 
-effective 30 days · §§J6000-16006 and 16008- purchase order), bid, certified (similar to prior 
thereafter 16,019 to § 16000; §16017 with no substantive change), chief of 

§16100 to §16002; DAS (similar to prior § 16002 with no 
.. §HilOlto § 16203; substantive change), chief ofDLSE (similar to 

'. .§§16102-16105 to §16200; prior § 16002 with no substantive change), 
§16106 to § 16206; chief ofDLSR (similar to prior§ 16002 with 
§16107 (a), (b) and (c) to no substantive change), date of notice, DAS 
§§}6201, 16202 and 16205; (similar to prior§ 16001 with no substantive 

... §16108 to §16204; change), DLSE (similar to prior § 16001 with 
§16200 to §16300; no substantive change), DLSR (similar to 
§§16007, 16201, 16202, prior § 16001 with no substantive change), 
16204 and 16206 to director (no change from prior §16000), duly 
§16302; authorized reprE>sentative, employer payments 
§§16207 to §16303; (similar to prior §16010 but includes 
§§16207.2 and 16207.3 to apprentices), general prevailing rate of per 
§t6304; diem wages (similar to prior §16012 with 
§16_2q7.5 to §16100; non-substantive changes), interested party 
§1_6207.7 to §16301; (similar to prior § 16013 expanded to include 
§ 16207.10-16207.14 to associations and representatives of awarding 
§16400; bodies), issue date (similar to prior §16014 
·§§1~207.15 and 16207.16 with non-substantive changes), locality 
to §16401; (unlike prior §16009, now cites back to Labor 
§16207.17 to §16402; Code § 1724), maintenance (similar to prior 
·§ l'ii207 .18 to § 16403; § 16015 but no longer cites to Labor Code, 
§16207.19 to §16500. removes "includes but not limited to" 
Repeiiler of former language and cites to Public Contract Code 
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Register Effective Date History Effect of Changes 
No. 

'sections: §21002 for landscape maintenance), Nearest 
§§16100.1, 16109, 16203, Labor Market Area (similar to prior § 16008 

16205, 16207.1, 16207.4; with non-substantive changes), payroll 
16207.6 and 16207.8. records (similar to prior§ 16016 with non-
Added sections: substantive changes), person (similar to prior 
§§16001, 16101 and 16102. §16003 with non-substantive changes), 

political subdivision (unlike prior § 16005, 
now cites back to Labor Code § 1 721 ), 
prevailing rate (similar to prior§ 16011 
expanded to include alternative rate, other 

·employer payments and holiday or overtime 
work), public entity (similar to prior§ 16018 
with no substantive change), public funds, 
publ_ic works (unlike prior-§ 16004, now cites 
biick to Labor Code§§ 1720, 1720:2, 1720.3, 
ail_d 1771), sheltered workshop and worker. 
§16001: States public works subject to the 
prevailing wage law. 
§16002: States determimitions shall cover 

· workers i.mder Labor Code § § 1720, 1720.2, 
1720.3, and 1771. 
S 16100: States ~Uties, responsibilities and 
rights ofDepartm.ent(siinilar to §§ 16207.5 
and 16207.6), awardiitg bodies (added duties e 
not Stated before) and 
ccintractors/subcontractors (includes posting 
re'quirements similar to prior section § 161 06). 
§1'6101: Cites to Labor Code §§ 1735, 1777.5, 
1777.6, and 3077.5 on discrimination. 
§16102: States interested party may be source 

·-' of wage data information (similar to prior. 
§ 16i 04 which permitted Director to obtain 
such).· 
§16200: States process by which 
determination made in collective bargaining 

' 
agreements (similar to prior §§16103, 16104, 
and 16105 but added criteria for 
d.'etermination, including factors for 
consideration, addressed holidays, overtime, 
:Waie rates, rates for helpers, and payment in 
lieu :of cash) with regard to federal rates. 
§H~20 1: States process for malcing general 
atea determinations (similar to § 16107 with 
noil'-.substantive change). 
§ H~202: States process for making special 
determinations. 
§l6203: Lists components of determinations 
(sunilartoprior §§16101 and 16108 but. 
lnchides apprentices, ability to use formula, 
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Register Effective Dil.te History Effect of Changes 
No. 

and supplement to determination upon 
requeSt; excludes formula for holiday and 
overtime work). 
§16204: Determinations to have effective 
dates (similar to prior § 1610 8 but added 
indication of modification through use of 
asterisks). . 
§ 16205: Procedure to get on mailing list 
(similar to §16107(c) with non-substantive 

·changes). 
§16206: hrmits correction of errors (identical 
to prior § 161 06). 
§1.6300: Authorizes representative for 
Director (similar to prior §16200 with non-
substantive change). 
616301: Prevailing wage issues shall be 
referred to Director (similar to prior § 16207.7 
with non-substantive change). 
§ 16302: States partjes, timing, manner and 
form for filing.petition to review (similar to 
prior §§16201, 16202, 16203, 16204 and 
16206 with requirement that if petitioner is a 
bi'dder then mUst state parent corporations or 
associations). 
§16303: States authority ofDirector is quasi-
legislative. 
§ 16304: Hearing procedures (similar to prior 
§ § 16207.2 and 16207.3 with non-substantive 
cfi!irtg'es). . 
§ 16400: States process for requesting payroll 

·- re_cords (similar to prior §§16207.10, 
16207.11, 16207.12, 16207.13, and 16207.14 
with non-substantive changes). 
§ 16401: States format for reporting of payroll 
records (similar to prior §§16207.15 and 
§ 16207.16 witb non-substantive changes). 
§ 16402: States fees allowed for copies of 
payroll records (similar to prior § 16207.17 
except added handling fee, monies paid in 

. advance and defuuis form of payment). 
,§ 16403: Payroll records requested shall be 
kept: on file'by public entity for 6 months and 
redacted of personal information. Public 
entity may confirm or deny person's 
employment but not disclose further 
identifying information (identical to prior 
§16207.18). 
§ 16500: Severance of invalid code (similar to 
pri'or § 16207.19 with non-substantive 
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Register Effective Date ·History Effect of Changes 
No. 

changes.) 
e 

Register 88, Filed 8-24-88 Amended: § 16200: States process by which 
No.35 §16200: Order of Repeal determination made in collective bargaining 

Of subsection (a)(3 )(E) by agreements (removed statement that only 
GAL pursuant to federal and state recognized holidays 
Government Code section specifically named in the agreement can be 

'11340'.15. part of the determination). 
Register 90, Filed 4-5-90; § 16800-16802: New § 16800: Defines substantial interest, fraud, 
No. 14 effective 4-·5-90 section filed as an person (similar to existing § 16000 with minor 

emergency. A Certificate changes to include firms, limited partnerships 
cifCotnpliance must be and trusts; also uses including but not limited 
trilnsmitted to OAL within. to language), firm, intent to defraud, 
120 days or emergency deliberately, and respondent. 
latiguage will be repealed 616801: States duties, rights and 
by'8-3-90. responsibilities of parties in investigations and 

hearings on violations. 
§16802: States factors to be considered if 
hearing officer recommends a penalty as a 

' resultofhearing on violations. 
RegiSter 90, Filed 9-4-90 §16800-16802: New No change. 
No.42 s'eCti.on filed as an 

emer-gency re-adoptiot+ 
effective 9-4-90. A 
Certificate of Compliance 
mUst be transmitted to OAL 
bfl-~-91 or emergency 
language will be repealed 
on the following day. 

Register 91, Repealed 1-3-91 .§16800-16802: Repealed §16800:.States defmitions (no change). 
No. 12 emergency regulations §16801: States duties, rights and 

§§16800-16802. Added responsibilities of parties .in investigations and 
new §§ 16800-16802. hearings on violations (similar to prior 

§16801 but added that mileage and witness 
fees are set pursuant to Government Code 
§68093 and clarified that debarment records 
are available to the public) . 
§16802: States factors to be considered if 
hearing officer recommends a penalty as a 

: resultofhearing on violations (no change). 

RegiSter 92, 
" . .· ·'Amended: §16000: States definitionS (added coverage; 

Na.l3 · Filed 2-20S92; ' '§'16'ooo: Various days; effective date; expiration date; helper; 

e:ffectiv'e 3-23~92 ai:rien'dments. interim determination; LCP; ·mistake, 
.... ' ...... ':'" ., .. ;·,i '. \. inadvertence or neglect; predetermined 

·Filed 2~20l92; changes; service upon a contractor or 

effective 3-23;92 §16001: Subsection (a) and subcontractor; serve upon the labor 

N 6j:e and adopted commissioner; wage survey; willful and 
·subsections (a) (1)- (3) and expanded date of notice to include publishing 

<~Yand relettering in a legallv sufficient manner) e 
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Register Effective Date History Effect of Changes 
No. 

Filed 2-20-92; subsection (e) and (f). . § 16001: States public works subject to the 
effective 3-23 -92 prevailing wage law (added process by which 

Added § § 16002.5, 16003 interested party may request detenn ination of 
Filed 2-20-92; and 16425-16439. coverage and added commercial projects to 
effective 3-23 "92 list). 

§16100: Subsection 616002.5: States process for appeal of 
Filed 2-20-92; (b)(2)(B). coverage determinations. 
effective 3"23-92 § 16003: States process to get approval for use 

of v o I unteer labor. 
Filed 2-20-92; § 16200: Subsectioru § 16100: States duties, responsibilities and 
effective 3-23~92 (a)(l), (a)(3) and (b). rights of Department (non-substantial 
Filed 2-20-92; changes). 
effective 3-23-92 §16204: SubsectionB (a)(3) § 16200: States process by which 

and (b). determination made in collective bargaining 
Filed 2-20-92; agreements (added time limit to filing 
effective 3-23-92 §16205 collective bargaining agreements and such 

shall be basis for calls for bids, that all wage 
Filed 2-20-92; classifications may be considered in a 
effective 3-23-92 §16302: Amended determination, that contractor may talce credit 

subsection (a). for fringe beneflts and other non-substantive 
changes). 
§16204: Determinations to have effective 

.§16425-16435, §16435.5, dates (added that double asterisk rates include 
§16436-16439, §16500: basic, overtime and holiday rates and other 
New section filed. non-substantive changes). 

§ 16205: Procedure to get on mailing list (non-
substantive changes). 
§ 16302: States parties, timing, manner and 
form for filing petition to review (non-
substantive change). 

.. .. .. § 16425: States dates for enforcement of . 
awarding bodies' labor compliance programs. 
§·16426: States process for and fa::tors to be 
considered in initial approval of labor 
compliance program. 
·§1 64'27: States process for flnal approval of 
labor compliance program. 
616428: States process to revoke final 
approval oflabor compliance program. 
· §16429: States content and method for notice 
cifan initial or final approval. 
·616430: Lists components of labor 
compliance program including pre-job 
conference. 
§16431: States awarding body shall submit 
alii:iual reports to Director and lists 

. components. 
816432: States audits may be conducted upon 
request of awarding bocly and shall be 
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Register Effective Date History Effect of Changes 
No. 

conducted upon request oflabor 
commissioner and lists audit parameters. 
Includes appendix B: audit record form. 
§ 16433: States an exemption for awarding 
bodies with an approved labor compliance 
program and under certain monetary limits. 
§ 16434: States awarding body shall have duty 
of enforcement of Labor Code, div. 2, part 7, 
chapter 1. 
§ 16435: Defines withhold, contracts, 
delinquent payroll records, and inadequate 
payroll records. 
§ 16435.5: Defines withhold (cites to §16435), 
coritracts (cites to§ 16435); and amount equal 
to the underpayment 
§ 16436: Defines forfeitures, and failing to pay 
the correct prevailing wages. 
616437: States process for and content of 
request for determination of forfeiture. 
Includes appendix C: notice of deadlines. 
§16438: States how penalties and forfeitures 
are dc;:posited after issues resolved . 
. § 16439: States process and notice for appeal 
of labor compliance program enforcement 
action. 
§ 16500: Severance of invalid code (limits 
language to regulations in group 3 and group 
4.) . 

Register 96, Amended: § 16000: States definitions (repealed 
No. 52 Filed 12-27-96; § 16000: "predetermined changes"; amended 

effective 1-26-97 . ·-." "prevailing rate" to create a different method 
§ 16001: Amendment of to determine rate for other payments than 
subsection (b) and (d) method used to determine basic hourly rate.) 

§ 16001: States public works subject to the 
§ 16200: Repealer of prevailing wage hi.w (added federal law 
subsection (a)(3 )(B), limitation for federally funded or assisted 

· subsection relettering, and projects and residential projects). 
· am~ndment of newly § 16200: States process by which 
designated subsections determination made in collective bargaining 
(!!).(3)(B), (a)(3)(D), and agreements (added that interested parti:ls may 

( a)(3 )(F)(3 ). request new determinations upon contract 
Aioendment of subsection change and content of request and other non· 

(b). substantive changes). 
§ 16204: Determinations to have effective 

§ 16204: Subsection (a)(3), dates (added that new determinations are not 

repealer and new applicable to contract if published bid unless 

subsection (b). determination pursuant to Labor Code 
§ 1773.4, deleted use of predetermined 
changes and clarified that.no predetermined 
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Register Effective Date History ·Effect of Changes 

No. 
changes can be used). 

Register 99, Pursuant to Sacramento § 16000: States definitions (reverts back to 

No. 08 Filed 1-27-97; Superior Court Order prior version). 

effective 1-27-97 Is sued 6-4-9 7 in Case 616001: States public works subject to the 

. 97CS00471 -amendments prevailing wage law (reverts back to prior 

invalidated and prior version). 
regulations reinstated. § 16200: States process by which 

determination made in collective bargaining 
§ 16000: Restore definition agreements (reverts back to prior version). 

Filed 2-19-99 of "predetermined changes" §16204: Determinations to have effective 
and repeal amendments to dates (reverts back to prior version). 
definition of"prevailing G 16410: Defmes affected subcontractor. 
rate". 6 16411: States notice provisions to 

contractors and affected subcontractors for 
Filed 2-19-99 §16001: Repeal decision to withhold, retain or forfeit monies 

amendments to subsectiOTlS from. payments due. 
(b) and (d) §16412: States after notice, awarding body 

mat withhold and such is subject to hearing 
Filed 2-19-99 § 16200: Repeal and suit. 

amendments to definitions 616413: States process to request a hearing on 
of "prevailing rate." withholding. 

§16414: States parat,n~ters ofhearing. 
Filed 2-16-99, §16204: Repeal 12-27-96 
effective 2-16-99 amendments to section. 

§ 16410-164.14: New article 
Filed 2-16-99; 7 (§§16410-16414) flled as 
effective 2-16-99 emergency regulations. 

Certificate of Compliance 
must be transmitted to OAL 
by 6-16-99 or emergency .. 

language repealed by 
operation of law on 
following dav. 

Register 9 9, Refiled 6-14-99; §16410: New article 7 616410: Defines affected subcontractor (no 
No. 25 effective 6-14-99 (§§16410~16414) refiled as change). 

emergency regulations, § 16411: States notice provisions to 
Certificate of Compliance contractors and affected subcontractors for 
must be transmitted to OAL decision to withhold, retain or forfeit monies 
by 6-16-99 or emergency from payments due (no change). 
language repealed by 616412: States after notice, awarding body 
operation oflaw on the mat withhold and such is subject to hearing 
following day. and suit (no change) . 

. §16413: States process to request a hearing on 
§§ 16411-16414: New withholding (no change). 
section refiled, Certificate §16414: States parameters of hearing (no 
of Compliance must be change). 
transmitted to OAL by 1 o~ 
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I Register Effective Date History EffeCt of Changes 
No, 

12-99 or emergency 
hi.nguage repealed by 
operation of Jaw on the 
following day. 

Register 99, Refiled 1 0-4-99; §1~410: New article 7 §16410: Defines affected subcontractor (no 
No.4! effective I 0-4-99 (§§i6410-16414) refiled as change). 

emergency regulations. §16411: States notice provisions to 
Certificate of Compliance contractors and affected subcontractors for 
muSt be trnhsmitwd to OAL decision to withhold, retain or forfeit monies 
by ~16-99 or emergency from payments due (no change). 

· Iarig\lage repealed by § 16412: States after notice, awarding body 
operation oflaw on the mat withhold and such is subject to hearing 
foliowing day. arid suit (no change). 

I §16413: States process to request a hearing on 
§§ 16411-16412: New withholding (no change). 
section refiled. Certificate §1'6414: States parameters of hearing (no 
of qompliance must be change). 
transmitted to OAL by 2-1-
00 or emergency language 
r~pealed by operatlciil of 
law on the following day. 

Register oo, Refiled 1-20-00; ·· §16410: New article 7 § 16410: Defin~:~s affected subcontractor (no 
No.03 effective 2-2-00 (§§16410-16414) refiled as cha.iige). 

emergency regulil.tions. S 16:411: States notice provisions to. 
Certificate of Compliance contractors and affected subcontractors for 
must be'tra.i:iiimitwd to OAL decision to withhold, retain or forfeit monies 
by 6-J6~99·a·r emergency from payments due (rio change). 
language repealed by S 16412: States after notice, awarding body 
operation of law on the mat withhold and such is subject to hearing 
following day. arid.suit (no change). 

... ·- . §16413: States process to request a hearing on 
§ 16411: New section withholding (no change). 
refiled. Certificate of §16414: States parameters ofhearing (no 
Compliance must be change). 
transmitted to OALby 6-1-
oG 'or emergency 1.8ngiiage 
repealed by operation of . 
law on the fcillowiD.g day. 

§§16412-16414: New 
sebtion reftled. Certificiite 
ofComplianee must b~ 
transmitted to OAL by· 6-1-
00 or emergency language 
repealed by operation of 
law on the followin_g day. 

Register 00, Transmitted order §§16410-16414: . 
·No .. 18 3-29-00; :filed 5- Certificate of CcimpliB.nce 
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4-00 as to 1-20-00 order 
transmitted to OAL. 
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HI Southern California Labor Management Operating 
Engineers Contract Compliance Colllllilitee v. Aubry 
CaLApp.l.Dist. 

SOUTHERN CALIFORNIA LABOR 
MANAGEMENT OPERATING ENGINEERS 
CONTRACTCOMPLUNCECO~~ 

Plaintiff and Appellant, 
v. 

LLOYD W. AUBRY, JR., ail Director, etc;, 
Defendant arid ~5pcirident 

No,A07416L 

Court ofAppeal, First DiBhict, Division 4, California. 
. Mat~31,1997. . 

~y 

The trial court denied pi¢D.t:i:ff's. petition for a 
peremptory. wr# of ~~ ~e!'k;irig to dir~ tb,e 
Director of the Department of Industrial Relations of 
the State of califOrnia t~· find th&G ~projeCt was 
BUbject to the state's prevailing wage law cLab. Code. 
i..lTIQ et seq,), rather than the federal Davis-Bacon 
Act C4<i u.s.c .. f276a.c~)l. ·c8uiJeri9±- c~Jii ·tifth~ 
Cjty anti COll!)-1-y;· of· San Francisco, No. '974794, 
William J, Cahill,.Jucige,) · 

The Court of Appeal afl:ifined the judgrilent, holgnig 
that the trial court properly deriied,th~ ')vrit.peti)ion, 
Lab. Code, § 1773.5, provides that the Dinictcir 'of the 
D~partment of Industrial ~lati.()~ "may ~stabliBh 
~~5 ap~ "7iittlati.ons. for the PWP()Se 11fC'~g out 
this. chil.pl:er, iriclu~ ... thil"'re 'Cirisiliiihliis'''lmd 
cillti'es tif llWOrcling_'bb.c;ii!ls. un4cir ~~~-;; Und~r 
Cal. Code Reg!i:', 'tit. 8. 6§ 16000, 16001, 'rubd.' (a), 
and .• I600J, 'irulid. ·{b)·, ·fediii1i.ll · fuD.'did ~o'ectS .· ..... , . . , '-''' _. ......... ,Y. ..,.,, ... p,.9,,, 
con._1:r11lllld .)p:.~ .. ?,~~9.,';~ _by~,!!Dd_.aw~?~f\, _by ~e 
iild,rn;I gqverw:ne_nt are lio1; ~je_i:t t9, th!i,J.!'f.~vaipiig 
WOM .. ~'fY'• eyen_if, it ~(l~ires a higher w~ge'~ :t!ie 
Davis·-Bacon.Acf lR.this case ··the a:>iir .,._. ·'···,~· _. ... ,... .,-,. " .... , .· ....... , .... ,., ...... ,.. . .''( ... ~,body 
was .aji:_Jig\mc;y of tile .fti~lgoyemmimt. t.Jnaer. tl:ie 
'to~~ .. ,¢49ii.9,t!f,~rm·.·-j~,~~~;;··~fl~4:~,;~~y 
WIIJl _ ~,Ye,fl ., ~!llnat~ .. authoiiJ:,Y .o':'o/ C()~9~on, 
:lit!//Pp~ .. llu?-j%. Pf!.!'m~,-_fg~.i;iop: c!/n;!p~~s1 . ~d 
~~!!; that -*~,pmJ~~t, .Y>'.B!! c.~mpl~¥,l·, ,~~c¢,.}Pe 
Pr.9J~C<t. w~. CO$,'_>li~~.J1Y.Il. ~~_.~ef!!l. llw~d,!ni!;,.\Jp~y, 
the . Pr::'Ya.Mfug Wllge,, .l!!-:W. -d)q !19.! appJy up:d~. jhe 
regt!l_ations, whicb were' ~cf iriasfii-i!pii As. f6__ey were 

. consistent .With case law ,IIIid the j:ireviilling w#ge Jaw 

statutes. The court further held that the director did 
not viohi.te the California Constitution (Cal. Const .. 
art. I I L § 3 . 5 l by refusing to enforce· a statute on 
constirutional or pre=ption gtoWlds. (Opiniori by 
Hanlon, J., with Anderson, P. J., and' ~ardon, J., 
concurring:) 

HEAD NOTES 
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•it .::. • • .·-., ·.; 

@ .. A~tr.~~Ye. Law J .1.1 7-Ji¢.ici,B.J, ,~fi~ fi.IId 
RC9~f~S~gpe and ~~~r of. ·fulYici~..,Arbitrary, 
Caprj.c~omi~ or Unre~~-S.\l~\r.Aeti9;J,; ·;; •. ; · ,. 1 " . 

An. ~g~:~n..,cyis regulatj.Qri ~IiQt:\1~ ~ef!!f!idci .~~ss. it 
is incoruistent with a stat:ute, BTbitrary, capncmus, 

unlawful, or contrary to public policy. An ag~:~ncy's 
construction of sta.tutes will generally be followed 
unl~:~ss it is clearly erroneous. 

(§) Co~ona.l Law § 34-Distnbutioii of 
Governmental Powers--Conflicts Between Federal 
and State PowE~rB-Preeniption. 
The· suj:n'emacy ciauae (U.S; Colist, art. 'VI) may 
511tBil:pre~on of state ·~ eithflr by eXpress 
provision, by implication,· iii' by il'· conflict betwe~:~n 
federal and state Jaw. EVE~D where Congress has not 
COmpletely displfi.Ced - regulit.tion in R BpEicifiC 
are11., stB.te Jaw is i:wl.lified to the exteri.t that it B.Ctually 
conflicts with federal 'Jaw. Such a conflict BriBes 
when compliance with both federal and sta.te 
re~pJl.S is a plj.ysica.l.impossibility. Fur):her, th.ere 
are sitUations in which state . reglilatioil., although 
harmonious with federai · regulation, must 
nevertheless be in~~~~ . under the supremacy 
clanse. However, despite the varimy of opportunities 
for federal plllemimm~, ~)~ave I!ever as~d 
li . thlit aim ' •" /;11W deiO' . iild ahde reglilatio 

!!~a~·~G%~~~ 
@·~&; § JO.:...~iWirtioft.Pf y.rci~g Conditions-
Mini.!nuiri Wage iiMJ'~~ W~!14W · . . 
Miriimnm. wage laws fulJ . Jim:iai: the .. sB!ne 
classification fi.S valid regulation of the' employment 
relatiollSbipullder state. polic,e po\V~~· ~e .~g 
wag'{'ia~i\"'(LB:b~'' Code. §' 1720 et seq.) iii not a 
miilliiiU'm wage 'iaw: • · · ·· · 

~~~:i&~if~i~\~~~b~~fe 
~ .::m;~~a¥l~~Wffii~6I.Sw. · ·7

:.,. 

~~~,~.·-~, :'::~~ii1~ 
&mi. ·'·'eCt ·· · t 'ifub'ect.w the'litiite's· ~ · 
w~l'hf4· '(L.:Sc~~- .§ :f72o.6i: seil\:ih~ ~i:t9.f'4id 

~t~~t~~i\i.~Wf. unaex: .cat. .const.,. arl: .. u . § · 3.5; ~ •• ~-..... , ,, '" .,xe 
:-:: \;·::,~-.}{~1 -· ~-.. :~··,·;.ar•r• ;• ·.,_).rfu:S't.ttc) 'cllifdiife' a::statt:Jte~.on 

ageJ;~,c,y .. Ill/ .J:W p~~e,r,~ !li ... ,JL ': .. •<!· • '".:tki'·''"'c.'"'th .. .,,, .' ,, .. ·., 'iii~· if'" ·· · ·ODlitihltioriill. .. i:lr .i:ri.:W..cts '•w1 

~~~~W..'.:·~j~;~,~1~i~~~~~i:t 
!~Y~:v,~6~~o1· ciird~iiff. ~w iH .... & . :i'.s; ,w(tf io 
pr;Je!f B.fiiihcie'S'iromUiihlg ih~:~ii own'interp~on 
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of the Constitution or federal law to thwilli the 
mandates of the Legislature, and cannot.reasonably 
be construed to place a restriction on the authority of 
the Legis],ature. to limit the scope . of its own 
enac,tments. By linrl,ting the ~plem!liitatioo of a 
statute as direc;ted -by the Legislature, ~ agency 
neither declares. it unenforceable, nor refuges to 
enforce it Far from th"iirartmg the I.,egLslature's 
mandirte, . such • actiq;t fulfills it Tho director's 
a~v~. decisions. in,. the present case were 
prop;r_. in~~etatipns of the_ prev~ wage law 
witirin the_ scilpe of the .Supreme ,Gourl's opinion. 

COUNSEL - . _ 
Carroll & Scully, Donald C. Ciii-roll. and Charles P. 
Sc~ J;I_for Plaintiff !II14App~llant 
J olm M Rea and Gary J. O'Mara Ior Defendant and 
Respondent "877 · · · ·· 
~N,J .. 
~~~. ~4 appel).i!p.t: ~9lJth.!lrll . ea!if~a Lapor 

<~~f~t\~' Op~~;. -~~ als c:tract o,I!lp" . __ e 9.~~(appe .) appe _ .. m_a· 
jug!#ll:lr.it llenyjri'g i1;B jietifi~ _for Jl peteinptQ,ti' Writ 
of niimcl!itt dii't,etiri cilifllil.amrt and re ondliiit Lloyd w. 'A!J.brf ir:'''ii.!l\?bihlci~~- of ti:ie 5" artinehl of 
l!idtiMffiai 'Rolafi~ris of the Stirte of Clilifiim.ia 
~r~~PQ~~ent) t(~~f~i~~ ,his o~djtfgl:lecijiJhii_ ~~ 
iSsue .a. new detenD.ination thii.t th:e SevBi:i . oiiJCS· J)ai:ll. 
j,ioJ¥0! 'is_ a· pffi.)'j,!c \v~¥:S. im1iJe.~- til ~e. c:@f~t¢a 
,pi-e~~iljiig wage law (L!i~: Code, •· §§ '1771, ·1720~ 

· 1 78]) (lieriiiniiftei- referred· to as PWL) ratiler than 
DaViS~I;)~9o_ri· 'X;'c_t, 40 l.J ni't~d State~ c'o~e section 
27(5ac~t ~b.i.CI~_ is the 'fedora! prevailing wage law 
(heremaftet referred to a5 b:BA). · · · 

. . ~ - '. ' 

Appellant contends: (1) the PWL applies even tli.ough 
the construction contract for the dam project was 
"awarded." by Ell,l age:ncy . of the federal government, 
and (2) res-Pondent ''Rciliil beycn1d its. '~ower by 
refusing to' enforce a ~e on coniliiriitioDa! or 
preemption grounds. We affirm. 

L Statement of Facts-

Seven oaks, D,amjn'6je~ is a part <ift)l.(Santa 1\na 

~Jlothk~.~~~p~~--2o~on iff~~ 
... ,, .. " ' "" '"'"<•" .• _., ~ ·". ' ... .,. -. ' '' 

co'liPl~~- tlog~, c~-~.~pl P~9J.~i# i~_gov~epby ,a).o6a1 
cooperation agreement among the Department of the 
Army, Orange County Flood Control District, San 
Befuaidhio tolinty Flood Control District and 
Rl:versic!d 'Qounty· F1ood Control il.ii4;' Wili~· 
Conseniii't1ori District, whlch Wits execmeil in 1989. 

As a group the involved counties are denominated as 
"sponsors." 

Relevant provisioD.B of the local cooperation 
agreement- are as follows: 

The maximum allowable cost of the flood control 
project·is set at $1,536,000,000. At the time of the 
execution of the agreement, total costs . were 
estimated at $1,293,000,000 and the sponsoni' cash 
contribution at $63,700,000. In addition, "~onsors 
shllll provide alll!IDdS, easments [sic], rights~of~way, 
excavated material disposal .. 1\feas, BI!-d perform 
relocatioD.B (excluding raih-oad bri(lges and 
approaches thereto) required for construction of the 
[flood control] proj!lct" The tqtal contribution of the 
spo~(JTS (?BDllOt excee,~ 50 ~ercent or be le~.~. ~ ~? 
percent During .. ~:onstruction the ~PO!l!iors shs,ll 
provide -B ~!ISh 'cijntribution of 5 percent of the totaJ. 
cost No federal filr!<;ls . may b~ ~d to. rn,e~ the 
sponsorn' s~. unle_ss expressly . IIU1:4orized by 
statute. . Th~;~ (ed~l ~overnmf;nt . s~ .~~dit ~e 
sponsor·~: record!; and is~ e. .iii@ ~count:jpg \\'_~c;h 
is binding on the sponsors. All funds c():q.)tlb~9-by 
the fediiral goverinn.~: ll:D-4 _spons.9rs s~~ · b_e jlla~-~-a 
in *878 III,l. escrow !WCO!plt ~~ fed~l g8:V!'p=ent 
shall pay the costs .ofcoiistruc1;ion fromfunc!B m such 
account 

Basic contractual "obligations of the. parties" include 
the foll<wiog: A .. "The [Il~ral] Gov~Cmt, 
S1Jhje~ ,~ imd ;U,Sin~. i'tm,W? pr()vided by ~e- Spop8ors . 
an~. ;f\l,lt.fls . al'>P!y.J?_riated,. by . ;tpe qo~P!;~~~. . shall 
expedi~~nsly con,s_fruct .the [Flood, ConlfOl] Proje~, 
(incluiling alterationS or reloclltio~ . of railro~d 
bridges imd approaches thereto) 1WPiyirig tll,f!~e 
procedures usnally followed or applied in Fedei-al 
projec:y>, p_UJSilBilt_ t() fl?.cler!ll.ll!WS, regulatjRns,, !llld 
poli~~es., t)i:¢' SP..9i\sor~ shall, be ¢or'&d, t):!e . 
opj:l~~ . to i-eyj~V{ and coxn.n1-eJ?t. Rn all contJ:ac(i;, 

~~:id~ re~~fiop~,is~~:tl~r:t~ts:r;! p '·~··.;.-- .P ..... , ' .; I' ..... ···---· ' • -_.0:.!'',,1- ';· -1, 

bids. T,h.e Spo'Di!q~ : lilso . sP.ftll be ~~<,lra,e4 the 
opp~ . to . r~y:!"~ m:\?-, c()W:IDeiif -~ all 
riiodifi6ation5 and charige orders PJ:jor to the iSSUarice 

·- ··,..:;.":!• ~~-'i'·.--1 1 · ~-·:o· .I··:; '1:~;·. • ·o;' ~r·J;:.;c "-\""' . 

to. tXJ:~.,Q?.riifjlctpr o,f, ~ Nci!ipe to,,Pt()ll~~~ •. ~~r $,\fh 
modification oi" chai:ige order unless an ~~g~ 
exists or immediate action is required, in which case 
the [Federal] Government will direct the change 
without review by th~: Sponsors, The [Federal] 
Gove=ent will consider the views of the Sponsors, 
but av.iaril of the ctintra'C1:5 ·inclUding change orders 
mid piirfori:riii.n:ce ilf the work theteimdei shall be 

<0 2007 Thomson/West No Clahn to Orig, U.S. Govt Works. 
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exclusively wi1hin the control of the [Federal] 
Government" 

The term "contrilcting officer" is defined in 1he 
agreement as "the Commander of the U.S.·, Army 
Engineer District, Los Angeles, or his designee." 
Regarding "cionstiuction, phlising and mariiigement," 
"[t]he . ooiltracting officer shali . consider the 
recommend.ii.tiorui of · the [sponsors] in all matters 
relating tii the [Flood Control] Project, bUt the 
Contracting Officer, ·having ultimate responsibility 
for colistriiction of the Project,· has complete 
discretion to accept, reject, or modify the 
recommeiuiations." 

Sponsoriiif corinties shlill h_~ld and save the federal 
govr#Dleiit free from:· all _ dariJ.tiges "except for 
dliriliiges ' due tci the fuuh or negligence of the 
[Fed~'jj _ GoverluiJ.ent m- its · ·coiil.Tiii:torii." If 
bazai-doWi substances are forii:ld in the : 'iifea: of the 
florid ~oDir6i :jlrojebt, the federal government "sblill, 
afl:er t:ri~l?n :vn* 'the· Lii.ca! ·sp'ilii;'lors, bm iii: itS 
sole iliSCftiti.oii, detei:iriine" What ·a.cti.6ii to· ti!ke. The 
-c:fuS'cits :li_griie tO cO ' l With iill . - licablii fei:iei-a.J :ha -~: Iivis anampr'lgwiltilins: ~'biiie "lit?.rs -ate 
-ecifib'iill' ,, liste~ . but no' ililmtion is' riiade 'of the 

&uiori!i~~Wf er tile rederiiib:BA. -

The final relevant provision of the local cooperation 
agrew:ri~ _- if!': "wh.en fii.e [FedenilJ Gci'Y~ent 
deterihiiies that 11 'feirlirre' or phlise of the_ [Flood 
Cciiifrol] Prrij~ct is climp1ete Bhd · appropriate' for 
op¥!,tiwi ~li lii!rin~ee ])y a: spcinscir or Spcinsors. 
the' [Federiil] Government shall furii tile cOmpleted 
feli.tiri-~· m pbl!se over tb the respdiliD.'ble Sponsor or 
Sponsors ... ;.; *879 · -

Pursuaiit to -the Io~al cocipet'aticiri agrement;· on 
~f29, 1994, f!l~ ,pm±efs~~ Army Eri!iiri~ 
:DiStrict-Los ~le_s enriii-ed iilto' a oo~cl With 
rni'b of' kneri"'' 'M:, f'or c'On5trilctioo of til~ se{;im. 
oafs j)fiiil'iihd-~'·'-~c~'s. fotili e~cfcost •-r·~·•·-~-<·(· .-- --· PP._~""'-- .. , , • ... ".······• :·· .. ,_. :'~ 
for tjie Pf.'?J~ct ~as· $~.~,7,77?!990. The c,.imir, ... ~ :for 
the Seven OakS Dam _ . ecifiCally proVides that 

.... - _,·-~· r-; ...... l ·'.'''.~- '(II':_ -~''''II' ·,_-,,,,. '-'~'~:·n·,,~,,,rl: 
''labori# and n¢cbaiiic$ t#P1pyiid 6r woi:Jriiig l1Pon 
th~ aik of the work" wili1 

be paid iii iiC"ciiri:limce With tiiKoBt - ., · ··"· · ··. · 

li AJJplicabtlii), o/PWL 

(liD Appellmrt contends that the PWL applies eyen 
though the construction contra.ct for t)!e Sey.en Oaks 

Dam project was "awarded" by an agency of the 
federal government This contention lacks merit 

The core of the P.wL Is Labor Code section 1771 FNI, 

which proV:id.e.S"iii pertinent part.· ''EXci:pt for piililic 
works projects of oil~ thouslirid. iliill!ri'i!. {$1,000) or 
less, ri~t ~ess than the generi!l P!evailing tiit'e of per 
diem. -\Vag(;s for work Of a s'iriillat character in -the 
loi:!ili:tY in Which the ptiblic w~ is perfumibd, f!D-d 
not less than the gen&ai pi-eva:iling' nite of per diem 
wages for hfllidii)i an~ overt:inle Wdrk' "fi?ci;d iiB 
provideti iri this chapter; 'Shall be paid to all wotk:Brs 
on public works." Under PWL respondent determines 
the general prevailing rate.(§§ 1770, 1773, ii73-.6.) 

FN1 Unless otlibrwiie stated air citations to 
&lifonriii siifutes are to the Labot Code.· 

Other' Cillifomia code sectioiis which define. when 
PwL aPpJie's are the-fu~o~i . 

Section 1720 provides in pertinent part ''As used in 
thls cbapter, 'public wor~' me.ans: "880 

" . · do- · .,· • 'gati' , utili.;, rec!amiilio 
(b) W.9rk ne_ tor un , _on, '" ..• __,,_ . .-·~'"'"··--"~ 

and im.P1:9,vemen~ .dlstriq~, and ofu.~r. dis1:ri.Ct!l ~f t)lis 
type. 'P$li!l work'. sha.J1_.~t inclu4~ the operation of 
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the irrigation. or drainage system of any irrigation or 
reclamation district, except as used in Section 1 '778 
relating to retaining wages. · 

"(c) Street, sewer, or other improvement work done 
~mdii the direction an,ir imper'vision or by the 
ailihority of any officer or public body of the State, or 
of" any politiclll iro])division · or distriCt thereof, 
wb'etli~ "the politicai"subdlviSion iir district opfli"Iitils 
un'cier i freilbtildeir's cbiutti Or not. n .·. . 

Section 1720.2 provides in pertinent part "For the 
)jmjted purposes of Article 2 (commencing with 
Section 1770) of this chapter, 'public works' also 
meiiriB ai:iy construction wark done under private 
co'irlmct \\1-:hiin li.Ji ·.of the foll6\vmg coriilitions · eXist: 
[;,] '(~) til; .c~iiHtruction contrBct is beiwe~· private 
pera~~~ :_ ~,a .. :~._" J~ . (c), l?.ilier of thi{ folli:\Wing 
co:t;~ditibris ·exist ['IJf(l) ThiHease agreemilrlt betWeen 
the' 'iiMior · iliic:Hile)iai:e oi 'poUl:i~ii!- slihdivtsitiii'; as 
his~_iie, W¥_ ~tete4 mtil"'prior · tci ·w' co~on 
caiittact. ['liJ (2)' The co'iistruCtioi:i 'work iS effcirimid _. .. ,,. . ., '" . . . p , ...... 
accol'dii)g fu pJailS, "5peciii6liiions, or criterla 
furriisli.M'"b 'the state or oiitic8.J. inibilivisi8 · liiid tlie 
le'ilse '~\;;~&iii b~tW~l til~ 'lesiibr and th; stab;' or 
~liticiil. sub'dfViSian, as lesse£'iii entii&d into durin · 

~·llP.#"coffiPi!iliil~. o~ the ~dn wDI:k.>' g, 

s'~dti!in'r72o:J· · ro 'des: "FOi.'thellin.ited ·. oseiif of .. ........ . . . ,}' .. ,J'I,.,. . ..· ....... ,._ ,.,_ .. , ... PWJl, ... _ .. _ ... .. 

~~T ~~:~~::m~ ~;~~:~;l~1~~~~ 
WIJ.rks sit{: to -~ o~\Br: ~,oiia,I )~~~ti.QI.J, . \Vi~ 
re~p-~Cf' tq,, 99~1:fa.~ J,Il:VOj~g ·.B,J;ly .~til ~il~!l&, 
inc,JJ!:ding_ th(_c;aW,i;l~. §tate: l]~v~ . ~-- t\J,e 
u~versity . of .,9Jl.}.if,q!riia;'~ . E;.eiit,i()i\ 1720:4_ ,.9!1.v~ 
work on nonprofit inStallliliOriS perfol"l#el)· bY 
volWlteer labor. · 

Section , i 721·-··. p~\iides: "' 'Political .. sti.bcliVi&ion' 
inql~~. any colll)o/., ci~., d~ public ~~l,!Slng 
authqpty, m; . pJ#>lic ag~cy .qf th.~ state; and 
assessment orir!J.provcimeilt districts,~. · 

Section 1722 proVides: " 'A wardhlg body' or. 'bqdy 
awarding the contract' means department," board, 
authqrity, of!;icer or agent awar9in& a C()ntract for 
public work." · · . 

Section 1724 _.provide~: " 'Locality ,in whic"P,,,pl,!blic 
work is PerflliiDt:cl' ~~e3.Ill! t;hll co,unty)ll \Y)/,ic~ .. tlie 
public work is•.-done--in.-cas_es: in,<which th~.i-;~81 
contract is awarded•.]:)y the. Elt:ate, aod means the ihn,its 

of the political subdivision on whose behalf the 
contract is awarded in other cases." 

Section 1740 provides: ''NotWithstaodirig any other 
pro\risioti of this cluipter or any·· other law of this: 
State, except liniitirtion5 imposed by ·the· Constitution;· 
the legishitive body of·ii politicill subdivision which 
hils received -cir is to receive a loan or gnint of funds 
from the Federal Govefument or a federal d.epaffriient 
or agency fof pUblic . wcirks of . thiit politicw 
subilivisioh, may ·provide in its call for bidB · in 
connection witlf stich public works-· that all·'bid 
sp~difications · llild corltracts aild other· procedures in 
criniliict:io;i ·with bids or coiltmcts shall be subject to 
Ilio'dificati.On. til comp1y 'with: revisionS' in: federal 
miirlrilum 'viiigci schiidiiles Without the. necessity of 
republiciilioii or· duplication of other .forniii.l·sfafutory 
requirement&":" . 

Section 177~ proVides in p~ei:J.t p\llt "The 
cimti"actor shall, as a penaltY t<) th,e stiJ1e or political 
subdivision on whose behalf the . contfabt' iS made "or 
awarded, forfeit not more thi!D fifty dollars ($50) for 
each ckiendaf'aay, ·or porti&i! thereof: for ,each worker 
paid less ·til an' the · previiiling nites ·as deterililiJ.ed ·by 
tiie clirect:Or for,thei"work ciT craft in whlch'the·worker 
is etnployed fu1" • atiy pub lie work done under the 
cont:i"il.ct bY him or bet or by any subccin1mct0r lin.der 
hirri Or her." 

Section 1777 provides: "Ahy officer, ageii.t, 1ir 
representative of the · State: · or of wi.y pGlitical 
subdivision who wilfully vie~lates any provision of .. 
this article, and any contractor, or subcontractor, or 
agent oi' represenl:iltive theretif; ·•domg public work 
who iiiigJeci:S tii'ciimp!y'Witb. imy pfovisii:ril ·of section 
1776 is'g'uilty Of'ii lni.Bdlilii.eanor:" 

'· -. . . 

Sectioii'l7'i7. 7 riiVides 'iii'' ertinent art "(d) An· 
furi&s 'Williiielii l frte awirilfn ;boif ·' 

11umuant to ~ 
see$.~~ .. iil!~\(he .~C?P!ilid' hi:.-~e ·oln&@, Fifrui if tlie 
aWiiriliri ' bod is. li ~H,' eriti''" ol 'in i:h'e e . vhlent 
fuila &r ~-. !1/iiiilliC'hiiliY 'if;i; a~liiiilil · h'~ ·1s ilii 
enfu.Y':i#h~'iha(lli:~e.';"' . ,_. ' ., ~ . . .··. . 

sections 1779 · ~nd ·r:iso, meke it,~. mlsdem~anoi' ·to 
cMrge or collect fues' ·;lth respect to the eiilpio)imeiu 
of per~oils · o~ public ~9,~~- The state, poU,tii:al 
sub~yiiii.mis . aiid contractors are mentioned in the 
sections; the federlll government is not. 

(;D "A fimdamQntal I"jlle of statutory construction is 
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that 8 court should ascertain the intent of the 
Legislature so as to effectullie the pmpose of the law 
. . . . In construing a statute, our first task is to look to 
th!'; language · of. the statote itself.... When the 
hmguage is cleur and there is·nQ. uno~ as to the 
legislative.. intent, we · look no further and simp)y 
enforce the statute *~82 aPCording tQ its terms, ... ['Ill. 
... 'We are required to give effect to statutes 
~'accordll)g to the usual, ordinary im.port of. the 
lan~ge .employed in .. ii:"amiAg .them." ... ' ... ' "If 
pos~_ibie, significance ·should be.given to every word, 
phrase,- sen~enqe .-and psrt ,of an act in Plli'Sila¥.9,1:1c of 
the .J~gijl!f!:J;ive purpose;" ·"-'~When 1J!!ed in, I! stl!t)rte 
[words]. must .-be construed in context, ·~(leping .. in 
lllin4 the. ·DHtllr!l .. and opyious purpos!l otthe .!ltl,l1tite 
where. :·fu!ly.appeur ;71"'". ·Moreover, -the vmjous. parts. of 
a st@rtory ;enactment·. must b!l ~~nize9 by 
considering the pariicular clause or aec#()JlJn the 
context of the statutory framework as a whole ... .' " 
(DuBois .v. Wm·!ters' Camp. Appeals Bd ( 1993) 5 
Ca1.4th 382. 3ii7~38B }20 Cat:Rotr~2d. 523. 8.53 P.2d 
97~J: .. ~it.Bligps,orriitte:d.) ·• · .... 

: . .. ' -~.:.' . 
"[Ajn overridiJ!,g.J>Jjnciple in·:this !!l'ea,is t!up: the 
indivic;l,Wli portions .of, a ~ shllui!lc be,hurmonized 
... ,-with ,.the ·bQdy oLlaw of which)t form,s ~ pllfl. 
[Cita:tip~.]"· ·(United., Public Empiovees. v ..... Public 
Emplqyment .Relations Bd .(1989) ·2.]3. Cal.App.3d 
1119 1127 [262 Cai.Rotr. 158],) "The object that a 
statute seeks to achieve is of primary importance in 
stl!tut9TY . ipt.erpretati.~. [£W!.t_igns.J" . (Lusardi 
Construe/ion Co. P . .Aubt:J'.Cl992) 1. Ca1.4th 976, 987 
r4 ceiLR.0~:zC! 837. 824:J:':~d 643).) ·· · · · 

.;: . _., 

(W The .ovel1ill..,purp(}~!lr•an9, obJe'<tof ,Califorr;li!:L's 
PWL o;is ¥>·benefit !IP-d,protect ~plqyees.on,public 
works projects. TI$. ,genJm11 1. objective. subsumes 
within it a number of specific goals: to protect 
eJ;t~.p~qyees frllW, ,llll);J~AA\~. ~ge.s that m.igi;\t .. ~.e 
paid, .lf .. 9~~q~s t;~,.,~~J .~a:IJ?>.,ft,~ .~ 
~~~!Wjf'~~~~~~6!£!~~:'·~~&-le 
· ubft~''ik~~·· :tile .. , '·'';;ric;~'''~fficieli" "'bf'~\\'n~"!iiid 
P - ··::.~.--·-~·-:._~_~:! .... , .. _ .. ,,~'~en~a.r··; --~'';'.';·.~---~u-l·. :::r;kf.b:· 
empl~ees; to comp ·:·u~)/·8~ .c;"~rd',res 
with higher wages for the absence of JOb secunty and. 
emplg~ent p~efits enj(}yeq by publi_c emplgyees . . . _., ··- ,, ,,\"'-'·- '• ' - . . . ...... ~~-- . -·. .• ., ... , .. ··- · .. 
[Ci~8~:.J.:', JLziS~~~i · f~h.stru:c~!on ,So: ~~. A~~111. 
su'N'a. 1 Cal. 4th· at p. '987 :ln4_ependerll Roifrng 
c61i£faCiod ''v. Deparihie'rit ot 'bidus)i'ia! Re'ld1iOI1S 
(J994f.23d-caiAoo.4!if.:'.34.5:'"356 t28 ·· cB.tR:pti'2d 
550].) . . 

Tbi oveni.ll purpose and object of DBA is " 'to 

protect local wage standards · by preventing 
contractors from baaing their bids on wages lower 
than those prevailing in tbe area.' [Citation.] ... [TJhe 
Act was intended to combat the pr11ctice of 'certain 
itinerant, . irresp()nsible c~rs, wi:th itinerant, 
cheap, bootleg iap(lr, [who l)mv:e beei1 going armm.d 
throughout the country " picking~' off a, cop.tr~~¢ here 
and a.contract the~.· 'J'he:.p~ose 0~. the l;lW, was 
'simply to sive local labor ulli:l .. the local c_omr~t:tora 
fair opportunity to .. p!!¢cip!l,1ll in. tl).iB building 
program.' [Citation.]" (Universities Research .ksn. v. 
Coutu (.19811 450 U.S. 754,773-774 [101 S.Ct. 1451, 
1463. 67 L.Ed;2d 662i.) . . . .. 

, • 1 • , :~· .:· • '·:" •• • , , I o 

ill),Qhl TJ;l,ll PV{L·and, DJ3A e~h 9.am' om it siw.,i.l.~ 
purpose. D~~. s_pe@.!lll:\lY .p~ovides .~t ~t . opiY 
app~~s, ~ •• o~act:!l ''tc!, ~h,i~l,I. ,tb,e, l,Jpi~d.,~S,~ ~te.~s 
o~; fu..~ ;District of Coll.I!Db~ .. is a party.''· Tl:lc:,,r.W1 
do~~ .not: co~ ~ ,l!Pet;ific. ci11.1L9e !iirijt;W~ ,#,to 
con~~; to,;whicb..J:!u.l. ~~taW, of.~,,c;Jr,",,,P,9lit!~ 
sub~yi,s~on there()~ is a.pll!:iY, J:lowever, tj:ie oy~ 
effeCt, of.th_e VariOUS· code ,SectiOna;·Whicli constiWte 

'\ • -·~r..o.l·''· ·,· ., ·· ,·_;..,•-·,..· :,1 1 ~,;-. •·~·\ ··• 1""'~---- .. 

the ·PWL .. is to exclude .. contracts of t1ie . federal 
go'.'~m':m.em.,-:riiJ#;.· s~~.~~:s :J7~g·,. ~t;l,i~,!.o.~.ic); 
1,729-f., F203, 11119:112.4 refe.r .to,.~~fff.l.JC??S 
un~ .. t4e .SIJP,~ion;\t~ .st~ cm~s,:,1wWJ.,~ #J..e 

~~~C:eiiif!~s:~ !1~1~(~;§fo!t1'l~)i¢f{~i9r:~ 
· :1-~~~~w~!~~~~~11-~~~ 

!he· · ~ian' 1r 'i~~ milli&iiifis ·iir~ J mili' ea·;to 
ilii' ~- iJi· fud·~. tlie "ohf" 'riillrlticiH of ihii ~eilimi.i 
t:at~u~f~~.1f~i~ ~~~t~}~ .. -~.l~~: 
biit .,limn~ .. :, "irtmns 'fe ........... ;.· iw e~ ori ~.libiic 
con~;'~e ~Wi.'i;Ov~~rzt~ •iJiln'BA. 
covetS fed.erir'conffiicb. . .. 

One' ffifh regulation iB . . Califo'rnia . Code .. of 
Regulations, title 8, section 1600 I. entitled ''PUblic 
Works. Subjec~ to. Prevailing Wage Law," which 
pro~diis: · '''Federiilly ·Funded • oi: ··Assisted Projects. 
ne'Ii.PPliciition'of stitte previiiling· wage• rates whim 
bigb,et' ··iS'· liqmied wnenever · fedeiiillY 'fun:iled or 
assisted . proj'tii::tli' 'ilre cbmf'imca 'li'r . earned out . by 
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California awarding bodies of any sort." (CaL Code 
Regs .. tiL 8. § 1600 I, subd. (b).) -

Olher pertinmrt regulations are as follows: "Awarding 
body" is defined as:" Any state or local government 
agency, department, board, coiiiiilission, bureau, 
district, office, authority, political- subdivision, 
regional district officer, employee, or agent 
awarding/letting a contract/pw-chase order for public 
works." (Cal. Code Re~., tit. 8 .. § 16000,l''Public 

· Funds. Includes state, local and/or federal monies." 
(Cal. Code Regs .. tit. 8. § 16000.l"General Coverage. 
State prevailing wage rates apply to all public works 
contracts as set forth in Labor Code Sections .I 720, 

_ 1720.2. 1720.3, I 720.4, and 1771." (Cal. Code Re!!s., 
tit. 8. o 1600 I, subd. (a).) 

Thus under the regulimons, federally funded projec!B 
controlled by, cBiried out by, and awarded by the 
federal government are not subject to PWL, even if it 
requires a higher wage than DBA. Nothing in the two 
administrative cases of respondent,- cited by 
appellant, contradic!B -the regulations because neither 
case involved the federal-government (Public 'Works 
*884 Coverage Case No. 91"056, Southern Cal. 
Regional Rail Authority Lease of Union Pacific 
Right-of-Way, Decision on Appeal, Nov, 30, 1993 
and Public Works Case No. 96-006, Depllrtment of 
Corrections, Community Correctional Facilities, June 
11, 1996.) 

(i) An agency's regulation "will not be set aside 
unless it is inconsistent with the statute, arbitrary, 
capricious, unlawful or contrary to public policy. 
[Citation.]" (P,ipe Trades Dist. Council No: 51 v. 
Aubn1 (1996) 41 Cai.App.4th 1457, 1466 [12 
Cai.Rptr.2d 208].-) An agency's "construction of 
statutes will· generally be followed·unlciss it is clearly 
erroneous. [Citation.]" ( Unired Public £mplm>ce~· v. 
Public Enmlovmellt Relatioi'!S Bd.. supra. 213 
Cai.App.3 d at p. I 125 .) 

(l_£) To determine if respotident's regulations are 
valid irithtpn:ili!tioni; of 1he st.atiitc:is, we look to cases 
constiuii:tg the PWL, DBA mid nililted statutes, 
particularly 1hlise which irivolve the question cif 
preemption by federallaw. W "[T]he Supremacy 
Clause, U.S. Const, Art VI, may entail pre-emption 
of state law either by express provision, · by 
implication; or by a conflict betWeen federal and state 
law: [Citations:] And yet,· despite the variety of 1heae 
opportunities for federal preeminence, we have never 
assumed lightly that Congress has derogated state 

regulation, but instead have addressed claims of pre
emption with the starting presumption that Congress 
does not intend to supplant s!B.te law. [Citation.]" 
(New York lJiue Cross v. Trm,elers-lns. ( 1995) 514 
U.S. 645. [115 S.Ct. 1671. 1676. 131 L.Ed,2d 
695. 704]: see also Grealer Westchester Homeowners 
Assn v. Citv o(Lo.\' Angeles I 1979) 26 Cai.Jd 86. 93-
94 [160 CaLRptr. 733.603 P.2d 1329).) 

''Even where Congress has not completely displaced 
state regulation in a specific area; state law is 
nullified to 1he extent 1hiit it actually conflicts wi1h 
federal law. Such a conflict arises when 'compliance 
wi1h bo1h federal and state regulations is a physical. 
impossibility,' [Citation] .... " (Hillsborough County v. 
Automated Medical Labs.(l985) 471 U.S. 707, 713 
[1 05 S.Ct. 2371. 2375, 85 L.Ed.-2d 7·141.1 Further," .. ; 
there ·are situiltions in which ·· state regulation, . 
al1hough harmonious With federal regulati!ini must 
nevertheless be invalidated under the Supremacy 
Clause:" (De Canas v. Bica'(J976) 424 U.S. 351. 356 
[96 S.Ct. 933, 937, 47 L.Ed.2d 431.1 

In Commissioner o( Labor and lnd v. Boston 
Housing Auth. (1963) 345 Mass. 406 [!88 N.E.2d 
150 157-1581, the high6st court in Massachusetts 
held that · uiidet- the niles of premn!Jti.on · a' federal 
agei:u:y · c)pei'liting a housing. project in 'Boston 
pursuai:rt to federal regulatious wai; not irubj ect to a 
state prevailing wage· -law. Thus, in iii:'der to avoid a 
serious constitutional problem it interpireted the state 
law as not intended by the Legislature to require *885 
action by the . federal agency in conflict with proper 
explicit budgetary requirements of a federal ~w. The 
court reasoned, -~'The 'intention to coerce such. a hf:ad 
on con:flict.with Federal authority is not lightly.to-be 
attributed .to the Legislature, which must be taken to 
have known the ~g law. relating to housing 
projec!B receiving [federal) cotitributilins." 

Gartrell Canst. Inc. v. Aubry (9th Cir. 1991) 940 P.2d 
437/'438-439 [l:Jl A.L.R.Fed.• 7-731 held that a 
private contractor performing work for the federal 
government on federal property was not required to 
obtain 11 California contractor's license, because he 
complied with 1he parallel federal ''responsibility" 
regulations for . contractors. The _ state · law was 
preempted by the "similar'' federal requirements. To 
same··effect see Aimorl Cons/. and Material~·. Inc. v. 
Bivens ( 1983 l 279 Ark. 161 [ 649 S. W.2d 830. 832). 

California Cmrim'n v. United States (1958) 355 U.S. 
534, 540. 545-546 [78 S.Ct. 446. 450-451. 453-454.2 
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L.Ed.2d 4701. held that California statutes md 
ragulatiOllli regarding rates for shipping freight could 
not be applied to fedenll · procurement officials 
because "Congress has provi.ded a comprehensive 
policy govllillink procurement'' Cld. at p. 540.)Jn 
reaching itS holding the riRtion's highest court qwckly 
clisi:inguished certain.' types of State laws. "We ley to 
one side these cases which sustain nondiscriminatOry 
state taxes on activities of contmcton; and others who 
do business 'for the United ·States, as their· impact at 
most · is to ... increase the . costs of the operation. 
[Citations.] -we also need do. no more thiiD. meirtinn 
cases where, Phsent a conflicting federalregulatiim,.a 
State seaks to impose •safety •or other requirements .on 
a contractor ·who does business for the United 
States!' Cld. at p. 543 [78 S.Ct. .at p. 452].) (Q) 
Miillmum · · wage .. laws fall llll,der the . same 
classification ·as valid regulation of-the employment 
relationsbip m:tder state police powerslDe C a nos v. 
Bica.-·supra. 424 U.S.-.at pp. :356-357 [96 S.Gt:,atpp. 
936-93'7},) The PWI. is not a minimum .wage law, 
however. (San Francisco Labor Council"· Reganrs.o[ 
Universitv o( CalifOrnia (1980) 26 Cal.3d 785. 790 
[163 Cal.Rptr. 460. 608 P.2d 277]). 

(.I_Q) Hull,,v.' Dutton (11th Cird991) 935 P.2d 1194. 
1196,1.198. held·,<that a state agency: which··rmi a 
switching· railroad as a private carrier was .subject to 
the Railway Labor Act .. md SUQh ··federal law 
preempted a· state ·law establishing bonus payments 
for certain-state einplgyees;·· 

Chamber of Commerce of U.S. v. Bragdon (9th Cir. 
1995) 64 F.3d.497. 504 'hEild that'the National LB.bor 
Relations Act preEIIIipteil a .. Coritiii Gosta County 
ordiniihee which · established.' a prevailing wilge law . 
for · '-'wholly ·private construt;tion · projects." In 
coirtrast, People v. Hwan'g.{l994) .-2.5 -~GaLApp.4th 
1168. 1112. usi~r\B2'[31··catRbtr.2d 611. held that 
PWL was not preempted by the National Labor 
REilatiQilS Act· as to 11·-public :works contract between a 
private contractor md county school district. *886 

; ~ ! 

Dralr.erv.' · Molvlk· .& Olsen. Elec,, Inc. (1986). ·1 07 
Wn:!2d .26 [726 P.,2d i238l;'held fuat:fue Washington 
pre\IB.iling .wage ·laW ;governed a:· ''fe"derally~funded 
ccnstrUcti.Oii -projeCt by ·.the Seattle ' · Hotising 
AUthority" · iu:ia wiu(nof preempted by DBA. (To 
same .effect see· Siuslaw Concrete Canst· ·V. •Wash;, 
Depi ofTransp. (9th Cir. 1986) 784.P.2d 952, 953-
954. 959 [involving a state-run ti'ainlng program 
which . might be exempt under. the provision of 
DBA):) 

Metropolitan Wal.er Dis/. v. Whitsel/ ( 1932) 215 Cal. 
400 408 417 [10 P.2d 751) uphEI!d the 
conStitntioniility of PWL, in part "on the tlieory that 
the state ai; the employer hilving full coritr61 of the 
terms · and cmiditions under which it will contract 
may, through its legislliiUr'es, and within 
constitutioruli limits, provide the wage which shall be 
paid to its employees arid that the payment of a less 
suni skn • be .unlawful." Overall, the state has greater 
power to legisliite in areas covered·by ftiderallilw'i!S 
"proprietor" than as "regulator." (Buildirig & Constr: 
Trades Council v. ASsoCitited Builders &·Comadors 
af Mass.IRJ., Inc. (1993) 507 U.S. 218 226-227. 
232-233 [I 13 S.Ct. 11.90. 1195"1196. 1.198-1199. 122 
L.Ed.2d 5651.) 

The basic . disl:incti.on o.nifornily maintained' in the 
cases iB thB.t stateenacted prevailing wage regulations 
are Valid.md''nrit preempted ·by fedlital. law ·Wh5i!. 
applied to con~ of'tl:ui state or its' political 
subdivisions.·Hiiwever, those laws cannot-be applied 
to a project which is· under the colriplete control of 
the federill government.· This iS lilso' the · distili.ction 
made by rilgpondcmt's regula±ions, whic;h proVide '!hat 
the ·PWL .. rather than' DBA ·is lipjilied·to federally 
fwided or assisted conStruction projects· in· Califoriii11 
when Wa.ges Under PWL ·wotild ·be"' higher mid:the 
projBcts "are controlled or ciirried out by Oalifoniia 
IIWllrding bodies of my sort." Accordingly, because 
the regulations are consistent with California cases, 
federal· cases, cases from other states,· and the PWL 
statute.~, .we .will follow them. 

In the present case, the awarding body is liD. agency 
of the federal government. . The local' COClperati.on 
agreement govei:ns the overall project contahiing the 
Seven Oakr; •Dam project at ismie· herein. Under the 
local cooperation agreement, the federill agency is 
given the ultimate authority over the actual 
construction, financial audit5, paying the constniction 
companies, determination of what to do if hazardous 
substances· . ore discovered md dflt!mnination that. 11 
project is .· compl,$. : ·Tlius; · the·. Seven· • Ollks D11m 
proje~ is controlled and :carried ·out by a {l:l~ 
aWIII'Il.in,g .. body. md .nnder resp.ondent's re~tions, 
·the P.WL does. not apply. 

Appellmit expresses the feor. •that 11 decision for 
respondent "would positively invi.te California public 
bodies in· the ·future to give California public *887 
monies to the Corps of·Enginser8 (or to any private 
party if•the trial court is correct).md to let it award all 
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contracts, thereby allowing such public bodies and 
employers to evade the PWL." We wish to culm 
appellanfs f6ars. This court shares the Legislature's 
interest in protecting working peep le in the state. Our 
decision is based on a careful scrutiny of the record 
to discover the actuol relationship between federal, 
state and private parties. We do nothing more than 
uphold the regulatioll!l and apply the facts to the 
regulatioll!l and statute. AJ; in other areas of the law, 
each case involving public contracts and PWL will be 
decided on its own facts and merits. 

ill. Respondent's Administrative Decision 

Q) Appellant contends that respondent director 
violated the Crilifornia Constitution by "refusing to 
find a public works to exist simply because of a 
perceived fear of unconstitutionality or conflict with 
federal law." This contention lacks merit. 

California Constitlltion, article IlL section 3.5 
provides that an administrative agency has no power 
to· refuse to enforce a statute on the grounds it is 
unconstitutional or conflicts with federal law, until an 
appellate court has so held. In Reese v. /(izer ( 1988) 
46 CaL 3d 996. I 002 [251 Cai.Rotr. 299, 760 P.2d 
4951. the Supreme Court held: "The purpose of the 
amendment was to prevent agencies from using their 
own interpretation of the Constitution or federol law 
to thwart the mandates of the Legislature. Its 
llinguage, however, cannot reasonably be construed 
to place a restriction on the authority of the 
Legislature to limit the scope of its own enactments .. 
By limiting the implementation of a statute as 
directed by the Legislature, an agency neither 
'declares it unenforceable' nor 'refuses to enforce it' 
Indeed, far from thwllli:ing the Legislature's mandate, 
such action precisely fulfills it." (Fns. omitted.) 

Respondent's administrative decisions in the instant 
case were proper interpretations of the PWL within 
the scope of Reese. 

IV. Disposition 

The judgment is affirmed. Costs are awarded to 
respondent. 

Anderson, P. 1., and Reardon, J., concWTed. 
A petition for a rehearing was denied April29, 1997, 
and appellant's petition for review by the Supreme 
Court was denied July 9, 1997. 

Ca!App.l.Dist. 
Southern Col. Lab. Management etc. Committee v. 
Aubry 
54 Cal.App.4th 873, 63 CaLRptr.2d 106, 3 Wage & 
Hour Cas.2d (BNA) 1680, 97 Col. Daily Op. Serv. 
3259, 97 Daily Journal D.A.R 5688 

END OF DOCUMENT. 

11:12007 Thomson/West. No Ciano to Orig. U.S. Govt. Works. 
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------------------------------------------------------------
I SENATE ROLES COMMITTEE 
(Office of Senate Floor Analyses 
(1020 N Street, Suite 52~ 
I {916) 445-6614 Fax: {916) 
1327-4478 

SB 975( 
I 
I 
I 
I 

------------------------------------------------------------

UNFINISHED BUSINESS 

Bill No: SB 975 
Author: Alarcon (D) 
Amended: B/30/01 
Vote: 21 

SENATE GOVE~~NTAL ORG. COMMITTEE 8-4, 4/24/01 
AYES: Vincent, Chesbro, Dunn, Karnette, Machado, 

0 1 Connell, Perata, Soto 
NOES: Johnson, Brulte, Johannessen, Knight 

SENATE FLOOR 24-12, 4/26/01 
AYES: Alarcon, Alpert, BoWen, Burton, Costa, Dunn, 

Eacutia, Figueroa, Karnette, Kuehl, Machado, Murray, 
0 1 Connel1, Ortiz, Perata, Polanco, R~rc, Scott, Sher, 
Soto, Speier, Torlakson, Vasconcellos, Vincent 

NOES: Ackerman, Battin, Brulte, Johanness_en, Johnson, 
Knight, Margett, McClintock, Monteith, Morrow, Oller, 

.Poochigian 

ASSEMBLY FLOOP. 51-29, 9/4/01 - See last page for vote 

SUBJECT California Infrastructure and Economic 
Development Bank 

SOURCE : State Building and Construction Tiadea Council 

DIGEST This bill defines "public funds" used in "public 
projects" and states legislative intent that projects 
financed through Industrial Development Bonds issued by the 
Cal~fornia Infrastructure and Economic Development Bank 
must comply with existing laws pertaining to prevailing 

2 

wages. 

Assembly amendments 

CONTINUED 

SB 975 
Page 

1. Exempt specified types of affordable housing, private 
residential housing, private development projects, and 
state manufacturing tal\ credits from t-he definition of 
"paid for in whole or in part out of public funds." 
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2. Exempt qualified residential projects, low income 
housing projects, and single family residential projects 
financed before December 31, 2003, unless another 
statute, ordinance or regulation applies this chapter to 
those specific projects. 

3. Exempt de minimus subsidies, or reimbursements for costs 
that would normally be paid by the public, by a state or 
political subdivision to a private developer. 

ANALYSIS Existing law, the Bergeson-Pesce 
Infrastructure and Economic Development Bank Act, 
establishes an Infrastructure Bank fer the purpose of 
funding specified types of infrastructure projects by 
qualified public/private entities. (The Governor and 
Legislature provided an initial 450 million capital"ization 
to the Bank in 1998 and increased the bank's funding by an 
additional $425 million in the 1999-00 budget year.) 
Pursuant to the act's provisions, the legislative body of a 
local agency sponsor ie required to make specified findings 
by resolution, prior to submitting a project to tbe 
Infrastructure Bank for consideration. The Infrastructure 
Bank may do the following, in addition to other enumerated 
duties'" (a) issue bonds; (b) make loans; (c) make 
guarantees, credit enhanc~ents, grants, contributions, or 
other financial enhancements; and, (d) issue"both taxable 
and tax-exempt revenue bonds. The act requires public 
works financed by the Infrastructure Bank to comp~y with 
certain laws applicable to payment of "prevailing wages"" on 
public wo:<:ks. 

EKisting law establishes, within the State Treasure='s 
Office, the California Industrial Development Financing 
Advisory Commission (CIDFAC) to provide technical 
assistanoe to city and county authoriti"es that issue 

3 

SE 975 
l?age 

Industrial Development Benda (lOBs). CIDEAC independently 
reviews IDB applications for compliance with federal and 
state requirements and approves the sale of IDBs by local " 
authorities. The program is intended to benefit 
economically distressed area's and to provide an alternative 
method of financing capital outlay that will increase 
amployment or otherwise contribute to economic development. 

This bill: 

1." Declares the intent of the Legislature that projects 
financed through CIEDE, including projects financed 
through IDEs, comply with existing labor law pertaining 
to prevailing wages. 

2. Includes "installation" in the existing definition of 
"public works." 

3. Defines "publio funds" used in public works as the 
following' 

A. Payment of money or the equivalent of money by a 
state or political subdivision directly to or an 
behalf of the public works contractor, subcontractor, 

1092 
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or developer. 

B. Construction work perfo~d by a state or political 
subdivision in execution of a project. 

C. Transfer of an asset of value for less than fair 
market p::ice. 

D. Fees, costs, rents, insurance or bond premiums, 
loana, interest rates, or other obligations no~ally 
required in the eKecution of a contract that are paid1 
reduced, charged at leas than fair rna::ket value, 
waived or forgiven. 

E. Repayment of money and credits applied on a 
contingent basis. 

1. States that if the state or political subdivision 
provides a direct or indirect subsidy to a private 
developer or =eimburses a private developer for costs 

SB 975 
Page 

that would normally be paid by the state or political 
subdivision, then the project is not subject to the 
requirements of .this chapter if the coats or subsidy are 
de rrdnimus iD the context of the overall project. 

2. E><empts the following from the definition cf "paid for 
in whole cr in part out of public funds" as proposed in 
tMs bill: 

A. Affordable housing for low- or moderate-income 
persons either financed solely through the Low- and 
Moderate-Income Housing Fund established pursuant to 
current law or financed through a combination of the 
Fund and p,;i vate funds. 

B. Qualified residential p::~jects financed on or 
before December 31, 2003, that are in whale or in part 
financed through bonds issued.by the California Debt 
Limit Allocation Committee in the Office of the State 
Treaaure:r, unless another· statute_,· orcti.nanc.e, or 
regulation, applies this chapter to the qualified 
residential project. 

C. Single family residential projects financed on or 
before December 31, 2003, that are financed in whole 
or in part through qualified mortgage revenue bonds, 
qualified veterans' mortgage bonds, and mortgage 
revenue certificates issued under the Qualified 
Mortgage Credit Certificate Program in the Office of 
the State Treasure~, unless another statute, 
ordinance, or regulation, applies this chapter to the 
single family residential project. 

D. Low income housing projects that are allocated 
fede~al and state low income housing tax credits on or 
before December 31, 2003 by the Office of the State 
Treasure:, unless anothe: statute, ordinance, or 
regulation, applies this chapter to the low income 
housing project. 

1093 
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E. Private residential housing on private land thst is 
not built pursuant an agreement with a state agency, a 
redevelopment agency, or a local public housing 
authority. 

SB 975 
Page 

F. Private development projects built on private 
property that are required by a state or political 
subdivision to construct improvements, if the 
following two conditions are met: 

!. The state or political subdivision 
contributes no more money, or the equivalent of 
money, to the overall project than that which is 
required to perform the public work of 
improvement. 

II. The state or political subdivision maintains 
no proprietary interest in the overall project. 

l. State manufacturers 1 investment tax credits as allowed 
under current law for electronic, se~oonductor, 
equipment, commercial space satellite, computer 
software, specified pharmaceutical, and other 
manufactu::::ing. 

Comments 

According to the Assembly Third Reading analysis, this bill 
closes a loophole in law that exempts projects financed 
through IDBs issued by CIEDB from prevailing wage 
provisions of current law. The California Industrial 
Development Financing Act requires all other state and 
local agencies that issue IDBs to comply with prevailing 
wage provisions. 

This bill establishes a definition of "public funds" that 
conforma to several precedential coverage decisions made by 
the Department of Industrial Relations. These coverage 
decisions define payment by land, reimbursement plans, 
installation, grants, waiver of fees, and other types of 
public subsidy as public funds. The definition of public 
funds in this bill seer~ to remove ambiguity regarding the 
definition of public subsidy of development projects. 

FISCAL EFFECT 
Local: No 

SUPPORT 

6 

Appropriation: No 

(Verified 9/5/01) 

Fiscal com. : No 
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State Building and Construction Trades Council (source) 
State Council of Carpenters 
State Treasurer 
International Brotherhood of Electrical l~orkers Local Union 
340 
Laborers' International Union of North America 
Napa-Solano Coun~ies Building and Construction Trades 
Co\Jllcil 
Sant~ Clara and San Benito Counties Building and 

Construction T=adee Council 
southern California Pipe Trades District Council 16 
United Association of Plumbers and Pipefitters Local ~230 

OPPOSITION (Verified 9/5/01) 

GioSoils Consultants, Inc. 
The Lee Group, Inc. 
California Association of Enterprise Zones 
California Association for Local Economic Development 
California Asso=iation of Sanita~ion Agenoies 
California Chamber of Commerce 
California Coalition for Rural Housing 
California Housing ?artnership Corporation 
California Municipal Utilities Association 
California State Association of Counties 
California Taxpayers' Association 
Cities of Bakersfield, Barstow, Blythe, Burbank, Chula 

Vista, .Concord, Emeryville, Eureka, Fountain Valley, 
Fremont, Fullerton - Office of the City Council, Grover 
Beach, Hemet, Hesperia, Huntington Beach, Lakewood, La 
Quinta, Lawndale, Lorna Linda, Lompoc, Moreno Valley, 
Norwalk, Rancho Mirage, Redding, Rosemead, San Clemente, 
Signal Hill, Thousand Oaks, Tulare, Visalia 

County of San Bernardino 
Coachella Valley Housing Coali~ion 
Del Webb's Suo City Palm Desert 
Economic Development Corporation 
Innovative Resort Communities 
League of California Cities 
Longs Drug Stores 
Non-Profit Housing Association of Northern California 
Rural Communities Housing Development Corporation 
San Diego Housing Federation 

7 

San Joaquin Housing Auth~rity 
Self-Help Enterprises 
71 private Businesses 
21 individuals 

SB 975 
Page 

ARGUMENTS IN SUPPORT Supporters of this bill note, for 
example, the discrepancy under existing law between a 
monetary transfer of funds to a developer that would 
trigger p~evailing wage requirements and taK forgiveness or 
a fee waiver for an equivalen~ amount of funds that would 
not trigger prevailing wage requirements. 

ARGUMENTS IN OPPOSITION Opposition to this bill cites 
potential increased costs to public works projects financed 
with public funds as defined by this bill. 

ASSEMBLY FLOOR 
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AYES: Alquiet,·Arone~, Calderon, Canciamilla, Cardenas, 
Cardoza, Cedillo, Chan, Cha~ez, Chu, Cohn, Corbett, 
Correa, Diaz, Dutra, Firebaugh, Florez, Fromme~, 
Goldberg, Ha~ice, Horton, Jackson, Keeley, Kehoe, Koretz, 
Liu, Longville, Lowenthal, Maddox, Matthews, Migden, 
Nakano, Nation, Negrete McLeod, Oropeza, Papan, Pavley, 
Reyes, Salinas, Shelley, Simitian, Steinberg, 
Strom-Martin, Thomson, Vargas, Washington, Wayne, Wesson, 
Wiggins, Wright, Hertzberg 

NOES: Aanestad, Ashburn, Bates, Bogh, Briggs, Bill 
Campbell, John Campbell, Cogdill, Cox, Dauoher, 
Dickerson, Harman, Hollingsworth, Kelley, La Suer, Leach, 
Leonard, Leslie, Maldonado, Mountjoy, Robert Pacheco, Rod 
Pacheco, Pescetti, Richman, Runner, Strickland, Wyland, 
Wyman, Zettel 

TSM: sl 9/5/01 Senate Floor Analyses 

SUPPORT/OPPOSITION: SEE ABOVE 

**** END ***'* 
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------------------------------------------------------
(SENATE RULES COMMITTEE 
!Office of Senate Floor Analyses 
11020 N Street, Suite 524 
I (9161 445-6614 Fax: (916) 
1327-4478 

THIRD READING 

Bill Nc: AB 1646 
Author: Steinberg IDI 
Amended: 8/29/00 in Senate 
Vote: 21 

AB 16461 
I 
I 
I 
I 

SENATE INDUSTRIAL REh~TIONS COMMITTEE 4-2, 7/14/99 
AYES: Alarcon, Figueroa, Karnette, Solie 
NOES: Haynes, Mountjoy 

SENATE JUDICIARY COMMJTTEE 6-3, 8/2~/99 
AYES: Burton, Escutia, O'Connell, Peace, Sher, Schiff 
NOES: Haynes, Morrow, Wright 

· SENATE APPROPRIATIONS COMMITTEE Senate Rule 28.8 

SENATE FLOOR 23-15, B/30/00 
AYES: Alarcon, Alpert, Bowen, Burton, Costa, Dunn, 

EsC.J.tia, Figueroa,· Hayden, Bughea, Johnston, Karuette, 
Murray, O'Connell, Ortiz, Perata, Polanco, Schiff, Sher, 
Solis, Soto, Speier, Vasconcellos 

NOES: Brulte, Haynes, Johannessen, Johnson, Kelley, 
Knight, Leslie, Lewis, McPherson, Monteith, Morrow, 
Mountjoy, Poochigian, Rainey, Wright 

ASSEMBLY FLOOR 

SUBJECT 

SOORCE 
of California 

2 

42-31, 8/31/00 - See last page for vote 

Public works: payments 

State Building and Construction Trades Council 

CONTINUED 

AB 1646 
Page 

DIGEST This bill streamlinee the procedures for review 
of a decision to withhold funds from a ccnt±actor due to 
failure to pay prevailing wagee on a public works project. 

This bill would revise the procedures for challenging a 
decieion to withhold .funds from a contraotc)r due to the 
contractor's failnre to pay a· prevailing w~ge on a public 
works contract. Instead of providing a rig~t to a court 
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challenge by the contractor, this bill would provide any 
affected contractor or subcontractor the right to a hearing 
before an administrative law judge on the validity of the 
order and a limited court review of that administrative 
decision. 

This bill would also make e contractor and subcontractor 
expressly jointly and severally liable for all amounts due 
(including underpaid wages and penalties) pursuant to a 
final order of the Labor Commissioner for a violation of 
the prevailing wage law. 

This hill is intended to reduce the current layers of 
litigation by providing for an administrative hearing and a 
mandamus action, but no right to a de novo t=ial. The 
sponsor asserts that the revision makes the process more 
streamlined and efficient while protecting the due process 
rights of all parties. 

Senate Floor Amendments of 8/29/00 technically correct a 
Legislative Counsel drafting error. 

Senate Floor Amendments of 8/25/00 change the author from 
the Assembly Labor Committee to Assemblyman Steinberg and 
provide further due process procedures of an administ~ative 
decision to impose penalty assessments for a failure to pay 
prevailing wages, to establish an informal settlement 
procedure, to impose liquidated damages, and to provide 
notice to bonding companies. 

ANALYSIS 

l.Existing law provides for the prevailing wage law and 
sets forth procedures for withholding funds from a 
contractor in cases of a violation. Existing law 
provides 90 days for a contractor, a~ a subcontractor to 

3 

l\B 1646 
Page 

whom the rights have been assigned, to file suit for 
recovery of any money withheld. If suit is not brought 
within 90 days, the withheld funds are disbursed by the 
commissioner to the underpaid workers. 

Existing law, Section 1771.7, also allows a contractor to 
appeal an enforcament action by a local public entity to 
the Director of Industrial Relations. Any such appeal, 
howeve~, would waive the contractor's right to bring a 
court action on the same issue. By regulation, a 
subcontractor may also request an administrative hearing 
on the withholding. 

This bill would repeal Section 1771.1 and redraft and 
revise the procedures for contesting a withholding 
action. It would provide that: 

A.An affected contractor or aubccntxactor may request a 
review of a civil wage end penalty aasessman.1=. by 
filing a written request for a hearing within 30 days 
of being served with the aaeesmnent. .The assessment 
would become final and shall constitute a verified 
claim for wages found due and payable if a hearing 
request is not filed >tithin that 30-day period. 
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B.Dntil January 1, 2005, authorize the Director of 
Induet=ial Relations to initiate an administrative 
appellate hearing by a qualified hearing officer. The 
direc"or would issue the decision and possible 
reconsideration actions. After these provisions 
aunsetr an administrative law judge under the 
jurisdiction of the director shall have such authority 
to conduct hearings and issue decisions and 
=e~onaide~ation actions. 

C.The cited party would have the opportunity to review 
the commissioner' a evidence "dthin 20 days of the 
receipt of the request fo~ hearing. Simdlar to 
existing law, it would be the contractor,s or 
subcontractor 1 s burden to show the per diem wages paid 
to i:s employees and the hours worked by its 
employees. 

D.Impose liquidated damages on a contractor in an amount 

AB 164 6 
Page 

equal to all unpaid wages due if the wages are not 
paid within 60 days after the issuance of an 
assessment decision. The damages would be distributed 
to affected employees. 

E.The affected contractor or subcontractor may seek 
judicial review of this administrative decision by 
filing a petition for a writ of mandamus under Code of 
Civil Procedure Section 1094.5 within 45 days of the 
service of the decision. Under that provision, the 
ALJ's decision will be upheld unless there was a 
prejudicial abuse of discretion established by a 
showing that the ALJ did not proceed in the manner 
required by law, or that his or her order is not 
supported by the findings, or that the findings are 
not aupported by substantial evidence in light of the 
whole record. 

F.This admioistrative hearing and mandamus a=tion would 
be the ex.clusi ve methOdS' for review of a 
commissioner's as·eessment or the decision of an 
awarding body to ••i thhold contract payment; there 
would not be a right to a de novo trial. 

2.EY.isting law, Labor Code Se=tion 1775(d), provides that 
.. the con-:rat::tcr and subcontractor shall be jointly and 
severally liable in the enforcement action for any wages 
due 1 ~ and specifies that the contractor is liable for 
collection only after enforcement of all reasonable 
remedies against the subcontractor has been exhausted. 
Section 1775(b) makes a prime cont=actor liable for 
penalties for a suboontractor's violation of the law when 
the contractor either knows of the subcontractor's 
violation or fails to follow specified procedures to 
require the subcontractor to comply with the prevailing 
wage law and to monitor compliance. 

This bill would expressly hold a contractor and a 
subcontractor jointly and severally liable for all 
amounts due (including penalties} pureuant to a final 
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assessment of the commissioner or a·judgment thereon. 
Like existing law, collection against the contractor 
could ensue only upon the exhaustion of all reasonable 
remedies against the violating subcontractor. Similarly, 

AB 1646 
Page 

a prime contractor would not be liable for the 
subcontractor's penalties unless the prime contractor 
knew of its subccntractor 1 s failure to pay prevailing 
wages or failed to comply with the procedures to require 
and monitor the subcontractor's compliance. 

3.0ther provisions would provide that: 

6 

A.An awarding body, that knows of any suspected 
prevailing wage violation must report the violation to 
the Labor Commissioner. The DLBE would in turn be 
required to notify the contractor within 15 days of 
the DLSE receiving a complaint that a subcontractor on 
the project is violating the law. 

E.A violation may be enforced by the awarding body or by· 
the Labor Commissioner after investigation by issuance 
of a civil wage and penalty aaaeesment to the 
violating oon~ractor or subcontractor, or both, 
setting forth the nature of the violation end the 
wages and penalties due. The assessment shall also 
advise the cited party of the procedure far obtaining 
review of the assessment. (As in existing law, a 
civil penalty of up to $50 per employee per day may be 
assessed.) 

C.Any assessment must be served no later than 180 days 
after the filing of s valid notice of completion for 
the public works project in the county in which the 
project is located, or no later than 180 days after 
acceptance of the·public work, whichever is late:. 

D.Eatablish an informal settlement conference (e.g., 
telephone conference) process without formal 
p:oceedings before the expiration of a 60 day period 
within which a contractor can appeal an aesesament. 

E.Reguire the Labor Commissioner to try to ascertain the 
identities of wage bonding companies and to serve s 
copy of the assessment at the same time service is 
made to the contracto:, subcontractor, or awarding 
body. No bonding company would be relieved of its 
responsibilities due to failure to receive such 
notice~ 

AE 1646 
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F.An awarding body shall not disburse the withheld funds 
until receipt of a final decision by the Labor 
Commissioner that is no longer subject to judicial 
review. If amounts are due, funds shall be 
~ransmitted to the commissioner for disbursal. 

FISCl\l, EFFECT 
Local: Yes 

Appropriation: No Fiscal Com.: Yes 

SUPPORT {Verified B/15/00) 

State Building and Construction Trades Council of 
California {source) · 

California Chapters of the National Electrical Contractors 
AsSociation 

Sheet Metal and Air Conditioning Contractors, National 
Association 

California Legislative Conference of the Plumbing, Heating, 
and Piping Industry 

Westero Wall and Ceiling Contractors Association 
Air Conditioning and Refrigeration Contracto:s Association 
California District Council of Iron-Workers 
California Labor Federation, AFL-CIO 
California-Nevada Conference of Operating Engineers 
California Professional Firefighters 
California State Aasooiation of Electrical Workers 
California State Pipe Trades Council 
Western States Council of Sheet Metal workers 

ARGUMENTS IN SUPPORT Proponents argue that this bill 
will make the aciminis~:ative process easier for both 
workers and contractors: mare efficient and lese litigious. 

Onder the cu:rent statutory scheme, cases can drag out for 
four years or more, thus depriving the underpaid worker of 
her or her fair wages for that extended time. 

Supporters state this bill will cure a defect in current 
law which a federal court found to be an unconstitutional 
violation of subcontractors' due process rights. The 
Federal 9th Circuit Court of Appeals, in the case of G&G 
Fire Sorinklers, Inc., v. Bradshaw [156 Fed 3d 893 {1998)) 
determined that the Due Process clause ~eguires a hearing 

7 
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Page 

prior to the withholding of funds, or promptly thereafter. 
The existing statutory echeme allows the commissioner to 
compel the withholding of funds from a contractor baaed on 
a violation of prevailing wages without an administrative 
hearing either before or after the withholding occurs. 
Instead, existing sta~utea require the contractor to file 
suit to reclaim funos which they believe have been 
wrongfully withheld. The court held that the remedy of a 
lawsuit does not satisfy the Due Process requirements for a 
prOlliPt hearing. 

In response to the ~ case, the Labor Commissioner has 
adopted regulations to allow for an administrative hearing 
of a claim by a contractor that funds have been wrongfully 
withheld. Onder the existing statute, a ~.ontractor who 
lost befare the ocmmisaianer could file a suit and receive 
a new trial before a court. 
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The bill wee originally introduced to address the G&G 
decision. However, even though that decision has been 
va·cated, the sponsor of this bill wishes to proceed with 
the proposed revisions in order to reduce the current 
layers of litigation. 

ASSEMBLY FLOOR 
AYES: Alquist, Aroner, Bock, Calderon, Cardenas, Cardoza~ 

Cedillo, Corbett, Davis, Ducheny, Ducra, Firebaugh, 
Florez, Gallegos, Havice, Honda, Jackson, Keeley, Knox, 
Kuehl, Lempert, Longville, Lowenthal, Migden, Nakano, 
Papan, Reyes, Romero, Scott, Shelley, Steinberg, 
Strom-Martin, Thomson, Torlakeon, Villaraigoea, Vincent, 
~1ashington, Wayne, Wesson, Wiggins, Wildman, Hertzberg 

NOES: Aanestad, Ackerman, Ashburn, Baldwin, Bates, Battin, 
Baugh, Brewer, Briggs, Campbell, Cox, Cunneen, Dickerson, 
Granlund, Hause, Kaloogian, Leach, Leonard, Maddox, 
Maldonado, Margett, McClintock, Olberg, Oller, Robert 
Pacheco, Rod Pacheco, Pescetti, Runne~, Strickland, 
Thompson, Zettel 

NC:sl 9/19/00 

B 

Senate Floor Analyses 

SOPPORT/OPPOSITION: SEE ABOVE 
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· SB 1999 Seilate Bill -Bill Analysis 

0 

------------------------------------------------------------
(SENATE ROLES COMMITTEE 
(Office of Senate Floor Analyses 
(1020 N Stree", Suite 524 
11916( 445-6614 Fax: (916) 
1327-4478 

Bill No: SB 1999 
Autho=: Burton (D( 
Amended: B/23/00 
Vote: 21 

UNFINISHED BDSINESS 

SENATE VOTES NOT RELEVANT 

SENATE FLOOR 23-13, 5/25/00 

SB 1999( 
I 
I 
I 
I 

AYES: Alarcon, Alpert, Bowen, Burton, Chesbro, Costa, 
Dunn, Escutia, Figueroa, Hughes, Johnston, Karnette, 
Murray, 0 1 Connell, Ortiz, Peace, Perata, Schiff, Sher, 
Bolist Soto, Speier, Vasconcellos 

NOES: Brul te, Johannessen, Johnson, Kelle·y, Knight, 
Leslie, Lewis, McPherson, Mon~eith, Mountjoy, Poochigian, 
Rainey, <1=ight 

ASSEMBLY FLOOR 47-29, 8/28/00 - See last page for vote 

SUBJECT Public work 

SOURCE Author 

DIGEST .. This bill provides that for purposes of public 
works laws, "construction 11 inaludes work performed du::ing· 
the design and pre-construction phases of construction 
in=luding, but not limdted to, inspection and land 
surveying work. 

Assembly Amendments delete the prior version. As it left 
the Senate, the bill was authored by Senator Karnette and 
related to crane operators and occupational aaf~ty orders. 

2 

ANALYSIS Existing law: 

CONTINUED 

SB 1999 
Page 

1. Provides that "public \'1orks" in:::ludes conetruction, 
demolitionr or repair work done under contract and paid 
for in whole or in pa.r-t out of public fund·s. (Labor 
Code Section 172 0) · 
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SB 1999 Senate Bill- Bill Analysis 

0 

2. Defines "public works contract" as "an agreement for the 
erection, construction, alteration, repair, or 

improvement of any public structure, building, road, or 
other public improvement of any Jdnd." (Public Contract 
Code Section 11011 

3. Provides that workers employed by contractors or 
subcontractors in the execution of any contract for 
public work are deemed to be employed upon public work. 
(Labor Code Section 17721 

4. Provide·s that 11 workmanu includes "laborer, workman, or 
mechanic." (Labor Code Section 1723) 

5. Provides that "contracto=" and "subcontractor" include a 
contractor, suboontractc=, licensee, officer, agent, or 
representative thereof, acting in that capacity, when 
working on public works projects, as defined. (Labor 
Code Section 1722.11 

6. Provides that all workers employed co public works shall 
be' paid prevailing wage. (Labor Code Section 17711 
Requires that public works contractors employ workers in 
any apprenticeable trade or craft to employ apprentices 
at e ratio, as defined. 

7. Provides that the Department of Industrial Relations has 
the authority to determine whether e project is a 
"publio works" and shall determine the prevailing wage 
for workers employed on public works', 

This bill provides that for purposes of public works laws, 
"construction" includes wor.k performed during the design 
and pre-oonstructioo phases-of construction including, but 
not limdted to, inspeotion and land surveying work. 

3 

BB 1999 
Page 

This bill: 

1. Clarifies that workers entitled to prevailing wage on 
construction jobs, are entitled to prevailing wage rates 
during the design and pre-construction phases of a 
public works construction projeots. 

2. Clarifies that workers providing construction inspection 
and land surveying work on public works projects are 
entitled to prevailing wage. 

Comments 

This bill codifies current Department of Industrial 
Relations practice by including construction inspectors and 
land surveyors among those workers deemed to be employed 
upon public works and by insuring that workers entitled to 
prevailing wage du=ing the construction phase of a public 
works project will get prevailing wage on the design and 
pre-construction phases of a project~ 

on June 9, 2000, the department issued a decision in Public 
Works Case No. 99-046 finding that construction inspectors 
hired to do inspection for compliance with applicable 

1106 
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building codas and other s"andards for a public works 
project were deemed to be employed upon public works and 
therefore entitled to prevailing wage. In the case, part 
of the public works contract provided for "constructioo 
inspection for compliance with applicable building codes" 
and other standards. The inspectors argued that they 
should be paid prevailing wage pursuant to the state's 
public works laws because their work was part of a public 
worke cont~act. The ceneral contractoi and the 
subcontractor that hi~ed the inspectors argued that because 
the inspectors were not involved in actual construction, 
demolition, or repair work, as specified in Section 1720 of 
the Labor Code, .they were not covered by the prevailing 
wage laws. 

The deoartment declined to interpret Section 1720 so 
narrowiyr finding that the inapsctore were covered under 
prevailing wage law because "workers employed by 
contractc:s or suboontractors in the execution of any 
contract for public work are deemed to be employed upon 

SB 1999 
Elage 

public work." (Labor Code Sectioo 1772.} The department 
rejected an argument that Section 1723 of the Labor Code 
(which states that "workman" entitled to prevailing wage 
includes laborers, wcrl~en and me chanica) Precluded a 
finding that inspectors were also covered by the prevailing 
wage laws, noting that Section 1723 does not sta"e that 
''inspectors" ar'e not "workmen" that oan be covered by the 
prevailing wage laws. The department also found that the 
subcontractor employing the inspectors fit squarely under 
the definition of subcontractor in the prevailing wage laws 
despite the fact that the subcontract involved construction 
~nagernent duties. 

This bill codifies much of the department's June 9, 2000, 
decision by including- 11 in.epectors" in the definition of 
"construction" for purposes of public works. This bill 
also insures that workers earning the prevailing wage in 
the construction phase of a project will also be entitled 
to that wage for the same type of work done during the 
design and pr~-construction phaaes of a project, even if 
that work is done pursuant to a services contract or 
otherwise, as the department found. 

This bill also codifies department regulation and practice 
of covering land surveyors under prevailing wage law~ 

FISCAL EFFECT 
Local: Yes 

Appropriation: No Fiscal Com.: Yea 

According to the Assembly Appropriations Committee 
analysis, this bill has no direct state fiscal impact, but 
merely codifies current administrative decisions of the 
department interpreting prevailing wage law. 

ASSEMBLY FLOOR 
AYES: Alquist, Arone=, Bock, Calderon, Cardenas, Cardoza, 

Cedillo, Corbett, Correa, Davis, Ducheny, Dutra, 
Firebaugh, Florez, Gallegos, Havica, Honda, Jackson, 
Keeley, Knox, Kuehl, Lempert, Longville, Lowenthal, 
Machado, Mazzoni, Migden, Nakano, Papan, Peacetti, Reyes, 
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' ~ • II 

Romero, Scott, Shelley, Steinberg, Strom-Martin, Thomeon, 
Tc::z::::lakecn, Villaraigosa~ Vincent, Washington, Wayne, 
Wesson, Wiggins, Wildman, Wright, Hertzberg 

NOES: Aaneetad, Ackerman, Ashburn, Baldwin, Bates, Battin, 

5 

SB 1999 
Page 

Baugh, Brewer, Briggs, Campbell, Cox, Cunneen, Dickerson, 
Granlund, Rouse, Leach, Leonard, Maddox, Maldonado, 
Margett, McClintock, Olberg, Oller, Robert Pacheco, Rod 
Pacheco, Runner, Strickland, Thompson, Zettel 

NC: sl 8/29/00 Senate Floor Analyses 

SUPPORT/OPPOSITION: NONE RECEIVED 

**** END ***'* 
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& Original List Date: 
W Last Updated: 

List Print Date: 
Claim Number: 

Issue: 

1013/20Q3 
7/1912006 
10/11/2007 
03~TC-13 

Prevailing Wages 

TO ALL PARTIES AND INTERESTED PARTIES: 

Mailing Information: Draft Staff·Analysis 

Mailing List 

Each commfssion mailing list is continuously updated as requests are received to include or remova any p~rty 9LP~~on_ 
on the mailing list. A current mailing list is provided with commission correspondence, and a copy of the t:i.ment mailing 
list is available upon request at any time. Except as provided othetwise by commission rule, when a party- or interested 
party 'flies any written material with the commission conceming a claim, it shall simultaneously serva a copy_- of the: wrttien 
material on the parties and interested parties to the claim identified on the mailing list provided by the commission. (Cal. 
Code Regs., tit. 2, § 1181.2.) 

Mr. Jim Spano 
State Controller's Office (B-08) 

.Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Mr. Scott A. Kronland 
Altshuler, Berzon, Nussbaum, Rubin & Demain 

A 177 Post Street, Suite 300 
wsan Francisco, CA 94108 

Mr. Rob Cook 
Office of Public School Contruciion 

Department of General Services 
1130 K Street, Suite 400 -
Sacramento, CA 95814 _ 

Mr. Glen Everroad 
City of Newport Beach 

3300 Newport Blvd. 
P. 0. Box 1768 
Newport Beach, CA 92659-1768 

Mr. Allan Burdick 
MAXIM US 

4320 Auburn Blvd., Suite 2000 
Sacram_e>nto, C?-o. 95841 

Mr. David WeHhouse 
David Welthouse & Associates, Inc. 

- 9175 Kiefer Blvd, Suite 121 8 Sacramento, CA 95826 

Page: 1 

Tel: (916) 323-5849 

Fax: (916) 327-0832 

Tel: , (415) 421-7151 

Fax: (415) 362-8064 

Tel: (916) 445-3160 

Fax:· 

Claimant 

Tel: (949) 644-3127 

Fax: (949) 644-3339 

Claimant Representative 

Tel: (916) 485-81.02 

Fax: (916) 485-0111 

Tel: (916) 368-9244 

Fax: . (916) 368-5723 
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Auditor-Controller's Of!ice 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 

Mr. Anthony Mischel 
Department of Industrial Relations 

Division of Administration 
320 W. Fourth St., Suite 600 
Los Angeles, CA 90013 

,,(',; . . /: 

Ms. Annett!l Chinn . 
Cost Reco~.ery. Systems, Inc. 

705-2 'East· Bidwell street,. #294 
Folsom, OA 95630 

Ms: Carla Castaneda 
Department of Finance (A-15) 
915 L Street, 11th Floor 
Sacramento, CA 95814 

Ms. Ginny Brummels 
state controllers Office (B-08) 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Ms. Susan 'Geanacou · 
Department of Finance (A-1.5) 
915 L Street, Suite 1190 
Sacramento, CA 95814 

Ms. Bonnie Ter Keurst 
County of San· Bernardino 

Of!ice of the Auditor/Controner-Recorder 
222 West Hospitality Lane 
Sen Bernardino, CA 92415-0018 

Mr. J. Bradley. Burgess 
PUblic Resource Mariagerri_ent ~roup 
1380 Lead Hill Boulevard, Sulte#1Q6 
Roseville, CA 95661 

Ms. Juliana F. Gmur 
MAXIM US 
2380 Houston Ave 
Clovis, CA 93611 
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Tel:· (213) 97~8564' . 

Fax: (213) 617-8106 

Tel: (213) 576-7725 

Fax: (213) 576-7735 

Tel: (916) 939-7901 

Fax: (916) 939-7801 

Tel: (916) 445-3274 

Fax: (916) 323-9584 

Tei: (916) 324-0256 

Fax: (916) 323-6527 e 
Tel: (916) 445-3274 

Fax: (916) 324-4888 

Tel: (909j 386-8850 

Fax: (909) 386-8830 

Tel: (\3'16j 677-4233 

Fax: (916) 677-2283 

Tel: (916) 485-6102. 

Fax: (916) 485-0111 
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Mr. -Keith B. Petersen 

. SixTen & Associates 
3841 North Freeway Blvd., Suite 170 
Sacramento, CA 95834 
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Tel: (916) 565-6104 

Fax: (916) 564-6103 
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STATE OF CALIFORNIA Arnold Schwar 

DEPARTMENT OF INDUSTRIAL RELATIONS 
DIV1SJON OFAOMJNISTRATJON 

EXHIBIT K 

Office of the Director- Legal Unit 
320 W. Fourth Street, Suite 600 
Los Angeles, CA 90013 

31 October 2007 

Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth St., Suite 300 
Sacramento, CA 95814 

Tel. No.: (213) 576-7725 
Fax: (213) 576-7735 

RECE1VED 
NOV 0 5 2007 

COMMISSION ON 
STATE~~TES 

Re: Test Claim by City of Newport Beach (Prevailing Wages) 
No: 03-TC-13 

Dear Ms. Higashi: 

~ 

The Department of Industrial Relations ("DIR") supports the Commission Draft Staff 
Analysis ("Draft Analysis"), which determined that new mandates were not created by 
changes in the California Prevailing Wage Law ("CPWL") because Test Claimants has 
not demonstrated the decision to engage in construction using private contractors is a 
voluntary act. 1 DIR will not repeat the Draft Analysis's basis for this conclusion . 

. Instead, these comments reiterate DIR's position that even if Test Claimants can prove 
that local governments have to engage in construction and have to contract out for 
construction activities, changes in the Labor Code have not increased the burden on local 
governments so as to create a mandate. 

The Obligation ·To Pay Prevailing Wae:es And Comply With The Reporting Reauirements 
Of The Labor Code ls On The Private Sector And Does Not Uniguely Affect Local 
Governments. . 

As the Draft Analysis notes, the prevailing wage statute is an attempt to bring the 
employees of private contractors into parity with public employees: 

The overall purpose of the prevailing wage law ... is to benefit and protect 
employees on public works projects. This general objective subsumes 
within it a number of specific goals: to protect employees from substandard 
wages that might be paid if contractors could recruit labor from distant 
cheap-labor areas; to permit union contractors to compete with nonunion 

1 DIR argued this in its response and challenged Test Claimants to show some compulsion to use private contractors 
as well as for more specifics on its claimed mandates. Test Claimants chose not to respond, and OrR has no way to 
know what Test Claimant may now claim. OrR therefore requests the ability to file a response on this point should 
Test Claimants now show some requirement that they engage in construction and use private contractors for that 
construction. · 
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Paula Higashi 
31 October 2007 
Page 2 

contractors; to benefit the public through the superior efficiency of well
paid employees; and to compensate nonpublic employees with higher wages 
for the absence of job security and employment benefits enjoyed by public 
employees. 

(Lusardi Construction Co v. Aubry (1992) I Cal. 4th .976, 987 (citations omitted).) 

If a local government contracts out construction work to the private sector, the Labor 
Code prevents private contractors from undercutting local private labor standards with 
public dollars. As Labor Code section I771 makes clear, the obligation to pay prevailing 
wages or comply with the CPWL, does not apply to construction "carried out by a public · 
agency with its own forces." (See also, Bishop v. City of San Jose (1969) 1 Ca1.3d 56.) 

The obligation to pay prevailing wages, however, is with the private sector, as is the 
requirement to hire apprentices, prepare Certified Payroll Records, and other obligations 
described in Labor Code sections 1770 et seq. No changes to these sections of the Labor 
Code affect local governments other than, possibly than in an enforcement capacity. 

Subvention only applies to "programs that carry out the govern1nental function of 
providing service' to the public, or laws which, to implement a state policy, impose unique 

. . 

requirements on local governments and do not apply generally to all residents and entities 
in the state." County of Los Angeles v. State of California ( 1987) 43 Cal.3d 46, 56. As 
seen in DIR's prior submissions, changes to the CPWL do not meet this requirement of 
uniquely affecting local governments. 

The Changes In Labor Code Have Been A Series Of Changes That, Taken As A Whole, 
Reduced Local Governments' Responsibility In Favor Of Increased Responsibility By 
The State. Therefore, The State Has Not Increased The Demands On Local 
Governments. 

Even if the Commission were to determine that some changes to the CP'WL affect only 
local governments, DIR' s prior submissions demonstrated that the changes to the Labor 
Code have in fact reduced the responsibility on local governments and increased the 
responsibilities on the state. The Legislature or a state agency must mandate "a new 
program or higher level of service" on local government in order for the State to provide a 
subvention. (Cal. Const., art. XIII B, § 6, subd. (a); San Diego Unified School Dist. v. 
Commission on State Mandates (2004) 33 Cal.4th 859, 878; Lucia Mar Unified School 
District v. Honig (1988) 44 Cal.3d 830, 835-836.) A minor addition in responsibility 
accompanied by a simultaneous reduction in work does not result in subvention. (Gov. 
Code, § 17556, subd. (e).)2 

! Since DIR's submissions. there have been further developments in the CPWL. For example, Test Claimant argues 
that Newport Beach is now required by the Department to comply with the CPWL in spite 6~ its status as a chartered 
city This contention was based on a dptermination by tl">P nirector that was challenged tn Cay of Long Beach v. 
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To summarize DIR's prior submissions, before 1975, local governments determined the 
prevailing wage and enforced it against contractors and their subcontractors through civil 
litigation. (Lab. Code,§ 1773 [1975 version], Lusardi, supra, 1 Cal.4th 976.) Coverage 
determinations, previously made by local governments at the time of signing a 
construction contract, a1·e now made by DIR, upon the request of an interested party. 
(Lab. Code,§ 1773.4, 8 Cal. Code Regs., tit 8, § 16001-16002.5.) DIR now is 
responsible for defending these decisions in litigation. (Compare, for example, 
Metropolitan Water District v. Whitsett (1932) 215 Cal. 400 with Lusardi Construction 
Co. v. Aubry ( 1992) 1 Cal. 4th 976.) The detennination of prevailing wage rates, 
previously the responsibility of local governments, are now calculated, published, and 
defended in court by the Director of Industrial Relations. (See, California Slurry Seal 
Association v. Dept. of Industrial Relations (2002) 98 Cal.App.4th 651.) The onJy . 
obligation of local governments· is to make these rates available to private contractors. 
(Lab. Code, § 1773.) Previously, local governments had the prirriary responsibility for 
enforcement of the obligation to pay prevailing wages. Enforcement is now primarily the 
carried out by the Labor Commissioner, while local governments retain only the duty to 
"take cognizance" of violations and report them to the Labor Commissioner. This is · 
another clear reduction of responsibilities away from the city and to the state? 

Conclusion 

The Draft Analysis correctly and fairly determines that Test Claimants have not shown a 
mandate as a result of changes to the CPWL. Therefore, the Claim should be denied. 

Yours Truly, 

Anthony Mischel 
Attomey At Law 

cc: See attached list 

Deparrmenl of lndusrrial Relations (2004) 34 Cal. 4th 942. As a result of this decision, the Department removed its 
determination from its listing of precedent determinations. There is, therefore, no Department position that requires 
chartered cities always to comply with the CPWL. 

.1 The orily actual enforcement responsibility for local governments occurs when they voluntarily apply to enforce 
the prev~iling wage as a labor compliance program under Labor Code section 1771.5. There is, however, no legal 
compulsron for a locol government to apply for such status although there are economic benefits if one chooses to do 
so. 
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Commission on State Mandates 
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Sacramento, CA95814 

Mr. Glen Everroad 
Revenue Manager 
City.ofNewport Beach 
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Auditor-Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 
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Mr. Keith B. Petersen 
Six Ten and Associates 
3841 Borth Freeway Blvd., Suite 170 
Sacramento, CA 95834 

1116 

e 

e 



Mr. Susan Geanacou 
Department of Fin ace (A -15) 
915 L. Street, suite 1190 
Sacramento, CA 95814 

Ms. Bonnie Ter Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
San Bernardino, Ca 92415-0018 

Ms. Carla Castaneda 
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915 L. Street, 11"' Floor 
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Exhibit L 

RECi::,v~LI 

NOV 0 7 2007 

COMMISSION ON 
STATE MANDATES 

COMMENTS ON DRAFT STAFF ANALYSIS 

Prevailing Wages 

Chapter 1084, Statutes of 1976; Chapter 1174, Statutes of 1976; Chapter 992, Statutes of 
1980; Chapter 142, Statutes of 1983; Chapter 143, Statutes of 1983; Chapter 278, Statutes 

of 1989; Chapter 1224, Statutes of 1989; Chapter 913, Statutes of 1992; Chapter 1342, 
Statutes of 1992; Chapter 83, Statutes of 1999; Chapter 220, Statutes of 1999; Chapter 

881, Statutes of2000; Chapter 954, Statutes of2000; Chapter 938, Statutes of2001; 
Chapter 1048, Statutes of 2002; and 8 California Code of Regulations, sections 16000-

16802 

Labor Code Sections 1720, 1720.3, 1720.4, 1726, 1727, 1735, 1742, 1770, 1771, 1771.5, 
1771.6, 1773.5 

Claim no. CSM-03-TC-13 

City ofNewport Beach, Test Claimant 

INTRODUCTION: 

Test claimant City of Newport Beach (hereinafter "City") submits the following in 
response to the Draft Staff Analysis issued by Commission staff on October 11, 2007. In 
its analysis of the one issue raised in the Draft Staff Analysis, Staff's conclusion is in 
error. Test claimant wishes to set the record straight. 

ISSUE 1: Do the test claim statutes and executive orders mandate a "new program 
or higher level of service" within the meaning of Article Xlll B, section 6, of the 
California Constitution? 

Staff answers the above question in the negative concluding that City of Merceal and its 
progeny are applicable to this matter and that they stand as the controlling cases on the . 
issue of how voluntary acts on behalf of local government serve to sever the program 
from being a reimbursable state mandate. Staff bases this conclusion on two alleged 

1 (1984) 153 Cal.App.3d 777. 
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voluntary decisions entertained by local government: the decision to undertake a project 
and the decision to bid that project out to a privet entity. In the first instance, the 
argument of practical compulsion lies as the purpose of local government is the 
protection of and service to the public. In the second, the decision to contract with a 
private contractor for public works projects is anything other than a voluntary choice on 
behalf of the local governmental entity. Indeed, there is a complex body of law on this 
matter that defines under what conditions a local government must seek out private 
contracts for public works and watchdog organizations to ensure compliance with the 
law. 

A. Local Governmental Entities Are Reguired By Law to Competitively Bid Public 
Works Projects. 

Public Contract Code2 sections 20100 et seq. set forth the Local Agency Public 
Construction Act. The Act sets project cost limits on those projects can be done by local 
governmental entities3 themselves without using outside contractors,4 Any project that 
exceeds the cost limits cannot be performed by the local governmental entity an must be 
bid out. Examples of such limits include, but are not limited to: 

School districts and Community College Districts: 
o $50,000 for e~uipment, materials, services5 and repairs including 

maintenance; and 
o 350 to 750 hours7 for repairs, alterations, additions, painting, maintenance8 

and improvements of school buildings, apparatus, equipment or school 
grounds. 9 .. 

2 All further statutory references shall be to the Public Contract Code unless stated 
otherwise. 
3 This body oflaw is applicable to school districts, community college districts, counties, 
cities, utility districts, transit districts, highway districts, irrigation districts, water storage 
districts, county waterworks districts, county drainage districts, levee districts, municipal 
water districts, sanitation and sewer districts, harbor and river districts, community 
service districts, and fire protection districts, among others. 
4 For school districts, emergency repairs can be made and personal property and 
educational materials may purchased without bid or use of private contractors. Sections 
20113, 20118, 20118.3. For counties, emergency repairs, emergency court room 
construction, and solutions to jail overcrowding when the county is under court order to 
relieve the situation can be made without bid or use of private contractors. Section 
20134. For cities, emergency repairs and transfer of prisoners can be made without bid 
or use of private contractors. Sections 20168 and 20168.5. For Community College 
Districts, emergency repairs can be made without bid or use of private contractors. 
Section 20654. 
5 Section 20111, subdivision (c) excludes professional, advice and insurance services. 
6 Section 20111, subdivision (a) (schools) and Section 20651, subdivision (a) (colleges). 
7 Depending on average daily attendance for school districts. Section 20114. 
8 As defined in Sections 20115 (schools) and 20656 (colleges). 
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Counties: 
• $4,000, $6,500 or $50,00010 for construction of public buildings, 

. . d . 11 pamtmg an repairs; 
• $3 million annually for repair, remodeling or other repetitive work; 

12 

and 
• $3,500 to $6,500 for the purchase of materials, furnishin~s and 

supplies13 used in construction or repair of public works. 
4 

Public projects are generalli 5 defined in Public Contract Code section 22002, 
subdivision (c) which states, in pertinent part: 

"Public project" means any of the following: 
(1) Construction, reconstruction, erection, alteration, renovation, 
improvement, demolition, and repair work involving any publicly 
owned, leased, or operated facility. 
(2) Painting or repainting of any publicly owned, leased, or operated 
facility. · 
(3) In the case of a publicly owned utility system, "public project" 
shall include only the construction, erection, improvement, or repair 

9 Sections 20114 (schools) and 20655 (colleges). 
10 Depending on whether the population is below 500,000, greater that 500,000 or greater 
than 2 million. Sections 20122 and 20123. 
11 Section 20121. 
12 Section 20128.5. 
13 Section 20131, subdivision (c) excludes medical or surgical supplies or equipment or 
p,rofessional services for county hospitals. .. . · 

4 Depending on whether the population is greater than 500,000. Section 20131. 
'
5 Other case-specific definitions can be found within the code. 
Section 20150.2 (counties with a population of less than 500,000): 

(a) A project for the erection, improvement, and repair of public buildings and works. 
(b) Work in or about streams, bays, waterfronts, embankments, or other work for 

protection against overflow, except maintenance, repair, or reconstruction work. 
(c) Supplies and materials used in maintenance, repair, or reconstruction work in or 

about streams, bays, waterfronts, embankments; or other maintenance, repair, or 
reconstruction work for protection against overflow. 
Section 20161 (cities): 

(a) A project for the erection, improvement, painting, or repair of public buildings and 
works. 

(b) Work in or about streams, bays, waterfronts, embankments, or other work for 
protection against overflow. 

(c) Street or sewer work except maintenance or repair. 
(d) Furnishing supplies or materials for any such project, including maintenance or 

repair of streets or sewers. 
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of dams, reservoirs, power plants, and electrical transmission lines 
of 230,000 volts and higher. 16 

For Public Projects, school districts and community college districts must bid out projects 
exceeding $15,000; 17 counties with a population under 500,000 have a $4,000 limit to 
informally bid and $10,000 for formal bids; 18 and cities have a $5,000 limit. 19 Projects 
exceeding these amount must be competitively bid. Charter cities are subject to the 
limitations of their charter. 20 

Moreover, local governmental entities cannot split the project up into smaller component 
parts to avoid application of the law and the requirement to seek outside competitive 
bids? 1 

The above stated amounts for the various local governmental entities can be increased 
under the application of Uniform Public Construction Cost Accounting Act22 thus 
allowing greater flexibility for keeping projects in-bouse rather than bidding them out. 
Such application is elective on the part of the local governmental entity.23 

Finally, organizations like the ~onstruction Industry Force Account Council (CIFAC) act 
as watchdogs over the competitive bidding process. CIFAC has monitored local 
governmental entities· for almost thirty years to ensure compliance with the Public 
Contracting Code for new construction providing investigations that have resulted, over 
the past four yeai-s, in $2 billion in competitive bidding contracts going out to the 
construction community and has influenced an additional $662 million of bids to ensure 
their availability to private contractors.24 

16 Section 22002, subdivision (d) sets forth those items excluded form the definition of 
public work: " 'Public project' does not include maintenance work. For purposes of this 
section, "maintenance work" includes all of the following: 

( 1) Routine, recurring, and usual work for the preservation or protection of any publicly 
owned or publicly operated facility for its intended purposes. 

(2) Minor repainting. 
(3) Resurfacing of streets and highways at less than one inch. 
(4) Landscape maintenance, including mowing, watering, trimming, pruning, planting, 

replacement of plants, and servicing of irrigation and sprinkler systems. 
(5) Work performed to keep, operate, and maintain publicly owned water, power, or 

waste disposal systems, including, but not limited to, dams, reservoirs, power plants, and 
electrical transmission lines of230,000 volts and higher." 
17 Sections 20111, subdivision (b) and 2065 l, subdivision (b). 
18 Section 20150.4. 
19 Section 20162. 
20 Section 1100.7. 
21 Section 20116 (school districts); section 20123.5 (counties); and section 20163 (cities). 
22 Section 22000 et seq. 
23 Section 22003. 
24 See www.cifac.org. 
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B. Local Governmental Entities Are Compelled to Undertake Public Works Projects. 

Staff relies on recent Supreme Court decisions in Kern High School District25 and San 
Diego Unified School Dist1·ict26 for the proposition that the initial decision by a local 
governmental entity is discretionary and this voluntariness severs the program from being 
a reimbursable state mandate. But, the analysis begins with the first case on the issue: 
City of Merced?7 

At issue in City of Merced, was the change in Code of Civil Procedure §1263.510, in 
1975, which provided that when the power of eminent domain was exercised, the local 
government was responsible for reimbursing a business owner for loss of goodwill. The 
city filed a test claim to obtain reimbursement for the loss of goodwill it had paid out in a 
1980 eminent domain action alleging that the statutory change had created a state
mandated program.28 On appeal, the court applied "the basic rules of statutory 
construction" finding that the discretionary nature of the exercise of the power of eminent 
domain was set forth in the code itself29 The court pointed to Code of Civil Procedure 
§ 1230.030 which was part of the same 1975 legislation that provided for the payment for 
loss of goodwill. The statute stated that the exercise of eminent domain was a 
discretionary act, as there are other methods of acquiring property. 30 Thus the city had, at 
its own option, embarked on a course that resulted in it having to pay for loss of 
goodwill. 

And yet, even the City of Merced court recognized that underlying decisions within the 
purview of governmental function are not outside the scope of reimbursable state 
mandate. Indeed, the fact that there were two decisions by the city is often overlooked. 
Just as in the instant case, where Staff states that there is an initial decision to undertake a 
public works project, there was an initial decision by the city of Merced to acquire 
property. The court did not fmd that this was the voluntary decision that would prevent 
recovery of costs by the city. Although it could have so found. On the contrary, this 
decision was taken in stride. It was the second decision to acquire the property by 
eminent domain rather than any other process that resulted in the court's now, well
known holding. 

So, too, was the treatment by the Court of the two school district cases, supra. There is 
no analysis by the Court as to the initial decision to create the district, to educate pupils. 
Clearly, there is a line to be drawn between those decisions that are functions of 
government and those that truly voluntary. 

25 (2003) 30 Cal.4th 727. 
26 (2004) 33 Cal.4th 859. 
27 (1984) 153 Cal.App.3d 777. 
28 ld. at p. 780. 
29 I d. at p. 783. 
30 Ibid. 
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Finally, the decision to undertake a public works project is hardly voluntary in the case of 
repairs; necessary improvements; replacement of existing structures; and when new 
construction is required for fire stations, police stations and the provision of other 
emergency services. Indeed, under the Local Agency Public Construction Act, small 
repairs and maintenance are not held to the competitive bidding standards and can be 
performed by the local government's employees. That which is compelled are those 
projects that are vital to the function of government and are of such cost as to require they 
be performed by private contractors. 

CONCLUSION: 

Based on the preceding arguments, City urges the Commission to find that the Prevailing 
Wage statutes create a reimbursable state mandate under Article XTIIB, section 6 of the 
California Constitution. 
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CERTIFICATION 

I declare under penalty of perjury under the laws of the State of California that the 
statements made in this document are true and correct, except as to those matters stated 
upon inf01mation and belief and as to those matters, I believe them to be true. 

Executed this .L_ day of November, 2007, at Newport Beach, California, by: 
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PROOF OF SERVICE BY MAIL 

I, the undersigned, declare as follows: 

I am a resident of the County of Sacramento, and I am over the age of 18 years and not a 
party to the within action. My place of employment is 4320 Auburn Blvd., Suite 2000, 
Sacramento, CA 95841. 

On November 7 , 2007, I served: 

COMMENTS ON DRAFT STAFF ANALYSIS 

Prevailing Wages 

Chapter 1084, Statutes of 1976; Chapter 1174, Statutes of 1976; Chapter 992, Statutes of 
1980; Chapter 142, Statutes of 1983; Chapter 143, Statutes of 1983; Chapter 278, Statutes 

of 1989; Chapter 1224, Statutes of 1989; Chapter 913, Statutes of 1992; Chapter 1342, 
Statutes of 1992; Chapter 83, Statutes of 1999; Chapter 220, Statutes of 1999; Chapter 
881, Statutes of2000; Chapter 954, Statutes of2000; Chapter 938, Statutes of2001; 

Chapter 1048, Statutes of 2002; and 8 California Code of Regulations, sections 16000-
16802 

Labor Code Sections 1720, 1720.3, 1720.4, 1726, 1727, 1735, 1742, 1770, 1771, 1771.5, 
1771.6, 1773.5 

Claim no. CSM-03-TC-13 

City of Newport Beach, Test Claimant 

by placing a true copy thereof in an envelope addressed to each of the persons listed on 
the mailing list attached hereto, and by sealing and depositing said envelope in the United 
States mail at Sacramento, California, with postage thereon fully prepaid. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct, and that this declaration was executed this /-4-"' day of 
November, 2007, at Sacramento, California. 

Declarant 
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Mr. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 

Mr. Scott A. Kronland 
Attshuler, Berzon, Nussbaum, Rubin & Demain 
177 Post Street, Suite 300 
San Francisco, CA 941 08 

Mr. Rob Coole 
Office of Public School Construction 
Department of General Services 
1130 K Street, Suite 400 
Sacramento, CA 95814 

Mr. Anthony Mischel 
Department ofindustrial Relations 
Division of Administration 
320 West Fourth Street, Suite 600 
Los Angeles, CA 90013 

Ms. Annette Chinn 
Cost Recovery Systems, Inc. 
705-2 East Bidwell Street, #294 
Folsom, CA 95630 

Mr. Keith B. Peterson 
SixTen & Associates 
3841 North Freeway Blvd., Suite 170 
Sacramento, CA 95834 

Ms. Carla Castaneda 
Department of Finance (A-15) 
915 L Street, 12th Floor 
Sacramento, CA 95814 

Ms. Susan Geanacou 
Department of Finance (A-15) 
915 L Street, Suite 1190 
Sacramento, CA 95814 
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Mr. David Wellhouse 
Wellhouse & Associates 
9175 Kiefer Blvd., Suite 121 
Sacramento, CA 95826 

Ms. Ginny Brummels 
State Controller's Office (B-08) 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Mr. J. Bradley Burgess 
Public Resource Management Group 
1380 Lead Hill Blvd., Suite 106 
Roseville, CA 95661 

Ms. Bonnie Ter Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
San Bernardino, CA 92415-0018 

Mr. Jim Spano 
State Controller's Office (B-08) 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 
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November 1, 2007 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

RECEJVED 
NOV D 7 ·--7 

COMIVHSSIOrv ON 
STATE MANDATES 

Exhibit M 

As requested in your letter of October 11, 2007, the Department of Finance (Finance) has 
reviewed the draft staff analysis of Claim No. 03-TC-13 "Prevailing Wages." 

Finance agrees with the Commission staff's recommendation to deny the test claim. The test 
claim statutes do not mandate a new program or higher level of service on local agencies within 
the meaning of Article XI liB, Section 6 of the California Constitution. The test claim statutes 
refer to the California Prevailing Wage Law (CPWL), which is triggered by the discretionary 
decision of a local agency to use a private entity as a contractor for employment on a public 
works project. 

Finance agrees with Commission staff that the decision to undertake a public works project is 
not required by the state, but rather prioritized by local agencies based upon project specific 
circumstances. Finance also agrees with Commission staff that the local agency decision to 
contract with a private entity to carry out a public works project is not compelled by statute, as 
local agencies have other options to carry out public works projects, such as using their own 
employees, hiring additional employees or contracting with another public entity. These options 
are not subject to the CPWL. The courts have consistently held that when a local agency 
makes an underlying discretionary decision, the resulting new requirements do not constitute a 
reimbursable state mandate. 

As required by the Commission's regulations, a "Proof of Service" is enclosed indicating that the 
parties included on the mailing list which accompanied your October 11, 2007 letter have been 
provided with copies of this letter via either United States Mail or, in the case of other state 
agencies, Interagency Mail Service. 

If you have any questions regarding this letter, please contact Carla Castaneda, Principal 
Program Budget Analyst at (916) 445-3274. 

Diana L. Ducay 
Program Budget Manager 

Enclosure 
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Attachment A 

DECLARATION OF CARLA CASTANEDA 
DEPARTMENT OF FINANCE 
CLAIM NO. 03-TC-13 

1. I am currently employed by the State of California, Department of Finance (Finance), am 
familiar with the duties of Finance, and am authorized to make this declaration on behalf 
of Finance. 

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters, I believe them to be true. 

c1u/~ c£'&:G .:::z__ 
· at Sacramento, CA Carla Castaneda 
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PROOF OF SERVICE 

Test Claim Name: Prevailing Wages 
Test Claim Number: 03-TC-13 

I, the undersigned, declare as follows: 
I am employed in the County of Sacramento, State of California, I am 18 years of age or older 
and not a party to the within entitled cause; my business address is 915 L Street, 12th Floor, 
Sacramento, CA 95814. 

On November 1, 2007, I served the attached recommendation of the Department of Finance in 
said cause, by facsimile to the Commission on State Mandates and by placing a true copy 
thereof: (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage 
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state 
agencies in the normal pickup location at 915 L Street, 12th Floor, for Interagency Mail Service, 
addressed as follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 

B-08 
Ms. Ginny Brummels 
State Controller's Office 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Mr. Allan Burdick 
MAXIM US 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Ms. Annette Chinn 
Coast Recovery Systems Inc. 
705-2 East Bidwell Street, #294 
Folsom, CA 95630 

A-15 
Ms. Carla Castaneda 
Department of Finance 
915 L Street, Suite 1280 
Sacramento, CA 95816 

D-08 
Mr. Ramon De La Guardia 
Deputy Attorney General 
Department of Justice 
1300 I Street, Suite 125 
Sacramento, CA 95814 

Mr. Glen Everroad 
City of Newport Beach 
3300 Newport Boulevard 
Newport Beach, CA 92659-1768 

A-15 
Ms. Susan Geanacou 
Departmcnt·of Finance 
915 L Street, Suite 1280 
Sacramento, CA 95814 

Mr. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor- Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 

Mr. Scott Kronland 
Altshuler, Berzon, Nassbaum, Rubin & Demain 
177 Post Street, Suite 300 
San Francisco, CA 941 08 
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Mr. Ernie Silva 
League of California Cities 
1400 K Street 
Sacramento, CA 95815 

A-17 
Ms. Luisa M. Park 
Office of Public School Construction 
Department of General Services 
1130 K Street, Suite 400 
Sacramento, CA 95814 

Mr. Keith B. Petersen 
President 
SixTen & Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

B-08 
Mr. Jim Spano 
State Controller's Office 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Ms. Bonnie Ter Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 W. Hospitality Lane 
San Bernardino, CA 92415-0018 

Mr. David Wellhouse 
David Wellhouse & Associates, Inc. 
9175 Kiefer Blvd., Suite 121 
Sacramento, CA 95826 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed on November 1, 2007, at Sacramento, 
California. 
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I 02 Cal.App.4th 765 . Page I 
102 Cal.App.4th 765, 125 Cal.Rptr.2d 804, 02 Cal. Daily Op. Serv. 10,082,2002 Da1ly Journal D.A.R. 11,513 
(Cite as: 102 Cai.App.4th 765) 

t">ROAD SPRINKLER FITTERS LOCAL UNION 
NO. 669, Plaintiff and Respondent, v. G & G FIRE 
SPRINKLERS, INC., Defendant and Appellant. 
Cal.AppJ .Dist. 

ROAD SPRINKLER FITTERS LOCAL UNION 
NO. 669, Plaintiff and Respondent, 

v. 
G & G FIRE SPRINKLERS,_ INC., Defendant and 

Appellant. 
No. C035386. 

Court of Appeal, Third District, California. 
Oct. 1, 2002. 

!Opinion certified for partial publication.FN' ] 

. FN• See footnote 2, post, at page 770. 
. SUMMARY 

A· union brought an action against a fire suppression 
sprinkler subcontractor for a construction project, 
alleging defendant's failure to pay certain workers the 
prevailing wage rate and benefits applicable to their 
classification as .ftre sprinkler fitters. They were paid 
instead under the lesser classification of pipe 
tradesman. The trial court entered a judgment 
awarding the union deficiency wages, unpaid 
benefits, waiting time penalty wages, interest, 
attorney fees, and costs. (Superior Court of San 
Joaquin County, No. 294737, William J. Murray, Jr., 
Judge.) 

The Court of Appeal affirmed. The court held that the 
union, as assignee of the starutory rights of the 
workers, had standing to maintain the action. The 
court further held that a worker on a public works 
project has a private statutory cause of action against 
a contractor to recover unpaid prevailing wages and 
waiting time wages. The court also held that the trial 
court properly imposed penalty wages for defendants 
willful failure to pay the prevailing wage for the 
workers' job classification. (Opinion by Blease, 
Acting P. J., with Davis and Raye, JJ., concurring.) 

HEADNOTES 

Classified to California Digest of Official Reports 

(!) Judgments § 67--Res Judicata--Narure and 
Purpose. 
The doctrine of res judicata, or claim preclusion, 
gives preclusive effect to former judgments on the 
merits and bars relitigation of the same cause of 
action in a subsequent suit between the same parties 
or parties in privity with them. The doctrine promotes 
judicial economy by limiting multiple litigation. 
[See 7 Witkin, Cal. Procedure (4th ed. I 997) 
Judgment, § 280.) 
(l) Judgments § 73--Res Judicata--Merger or Bar-
Declaratory Relief Action. 
A final judgment in an action for declaratory relief 
and specific performance is a bar to a separate 
subsequent action for damages on the same 
underlying claim . 

Q) Judgments § 70--Res Judicata--Merger or Bar-
Pleading. 
The defense of res judicata must be pleaded and 
proven. Failure to properly raise it in the trial court 
waives it. 
[See 7 Witkin, Cal. Procedure (4th ed. 1997) 
Judgment,§§ 281, 291.] 
(!)Judgments § 68--Res Judicata--Identity of Parties
-Privity. 
Under the doctrine of res judicata, privity involves a 
person so identified in interest with another that he or 
she represents the same legal right. 
[See 7 Witkin, Cal. Procedure (4th ed. 1997) 
Judgment, § 392.] 
~ ~ ~ Labor § 12--Regulation of Working 
Conditions--Wages-- Actions to Recover Prevailing 
Wage--Standing of Union. 
In an action by a union against a subcontractor 
alleging the subcontractor failed to pay its workers 
the prevailing wage rate for their classification as fire 
sprinkler fitters, the trial court properly determined 
that the. union had standing to assert the workers' 
wage and penalty claims, pursuant to the workers' 
assignment to the union of their starutory wage rights 
(Lab. Code, §6 1194. 1774 203). 

(§)Assignments § 8--Actions--Review. 
Because an assignment is a written instrument, in the 
absence of parol evidence an appellate court reviews 
it independently, looking to the language of the 
assignment to determine its meaning. 

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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102 Cai.App.4th 765 Page 2 
102 Cai.App.4th 765, 125 Cai.Rptr.2d 804, 02 Cal. Daily Op. Serv. 10,082, 2002 Daily Journal D.A.R. 11,513 
(Cite as: 102 Cal.App.4tb 765) . 

(1) Mechanics' Liens§ !--Nature and Purpose. 
A mechanic's lien is a procedural device for obtain ina 

"' payment of a debt owned by a property owner for the 
performance of labor or the furnishing of materials 
used in construction. However, mechanics' liens are 
not applicable to the performance of a public work. 

@)Mechanics' Liens § 1 0--Payment Bonds. 
A payment bond is the practical substitute for a 
mechanic's lien in the public works conte>.i when a 
stop notice is inadequate because insufficient funds 
remain to be paid by the awarding body. A payment 
bond is required by statute and affords an additional 
or cumulative remedy. 

(2) Labor § 12--Regulation of Working Conditions-
Wages--Actions to Recover Prevailing Wage--Under 
Statute or Contract. 
The right of a worker on a public project to recover 
prevailing wages under the statutory scheme is 
separate from the right to recover under a public 
works contract. The right to recover under the statute 
arises from the statutory scheme (Lab. Code. §§ 
1771, 1774 1775), while the right to recover on a 
contract theory arises from the common law right to 
sue for breach of the express terms of the contract as 
a third party beneficiary of the public works contract 

(!Q) Labor § 12-Regulation of Working Conditions-
Wages--Actions to Recover Prevailing Wage--Under 
Public Works Contract. 
When seeking recovery for deficiency wages for 
breach of a public works contract, the plaintiff must 
plead a common law cause of action for breach of 
contract and must allege that the public works 
contract, by its terms, requires the payment of 
prevailing wages. 

(lla, llb) Labor § 12--Regulation of Working 
Conditions-Wages--Actions to Recover Prevailing 
Wage--Statutory Action by Workers Against 
Employer. 
In an action by a union against a subcontractor 
alleging the subcontractor failed to pay its workers 
the prevailing wage rate for their classification as frre 
sprinkler fitters, the trial court properly determined 
that the workers, who assigned their statutory rights 
to the union, had a statutory right under Lab. Code, § 
1194, to recover in a civil action unpaid minimum 
wages and waiting time wages (Lab. Code. § 203) 
from the subcontractor. The California Prevailing 
Wage Law (Lab. Code, §§ 1720-llllill is a minimum 

wage law. 

[See Witkin, 2 Summary of Cal. Law (9th ed. 1987) 
Agency' and Employment, § 331; West's Key Number 
Digest, Labor Relations €= 1471.] 
Q1) Labor§ 10--Regulation of Working Conditions
Wages--Prevailing Wage Law. 
The California Prevailing Wage Law (Lab. Code, §§ 
1720-1861) is a comprehensive statutory scheme 
designed to enforce minimum wage standards on 
construction projects funded in whole or in part with 
public funds. Under the law, all workers employed on 
public works costing more than $1,000 must be paid 
not less than the general prevailing rate of per diem 
wages as determined by the Director of the 
Department of industrial Relations for work of a 
similar character and not less than the general 
prevailing per diem wage for holiday and overtime 
work. Per diem wages include employer payments 
for health and welfare, pension, vacation, travel time, 
and subsistence pay as provided for in the applicable 
collective bargaining agreement. The duty to pay the 
prevailing wage to employees on a public works 
project extends to both the prime contractor and all 
subcontractors. The central purpose of the prevailing 
wage law, which is a minimum wage law, is to 
protect and benefit employees on public works 
projects. 

(13a, 13b, 13c, 13d) Labor § 12--Regulation of 
Working Conditions--Wages-Actions to Recover 
Prevailing Wage--Penalty Wages. 
In an action by a union against a subcontractor 
alleging the subcontractor failed to pay its workers 
the prevailing wage rate for their classification as fire 
sprinkler fitters, the trial court properly imposed 
penalty wages under Lab. Code, § 203, for the willful 
failure to pay the prevailing wage. The evidence was 
clear that the workers were sprinkler fitters entitled to 
the prevailing wage for that classification, but were 
instead paid at the lower rate for pipe tradesmen, and 
were not paid for that wage upon their termination of 
employment. 

(14a, 14bl Labor § 12--Regulation of Working 
Conditions--Wages--Actions to Recover Prevailing 
Wage--Willful Failure to Pay--Penalty Wages. 
Under Lab. Code, § 203, which requires the payment 
of an additional penalty if an employer willfully fails 
to pay waiting time wages (Lab. Code. § 202), the 
term "willful" means the employer intentionally 
failed or refused to perform an act that was required 
to be done. it does not mean that the employer's 
refusal to pay wages must necessarily be based on a 
deliberate evil purpose to defraud workers of wages 

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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which the employer knows to be due. An employers 
good faith mistaken belief that wages are not owed 
may negate a fmding of willfulness. 

(!Sa, ISh) Appellate Review § 149--Scope of 
Review--Sufficiency of Evidence. 
The power of an appellate court begins and ends with 
the determination as to whether there is any 
substantial evidence contradicted or uncontradicted 
that will support the finding of fact. The court will 
not reweigh the evidence. A reviewing court begins 
with the presumption that the record contains 
evidence to sustain every fmding of fact. To 
overcome the trial court's factual findings, the 
appellant must demonstrate that there is no 
substantial evidence to support the challenged 
fmdings. A recitation of only the appellant's evidence 
is not sufficient. Accordingly, if some particular issue 
of fact is not sustained, the appellant is required to set 
forth in its brief all the material evidence on the point 
and not merely its own evidence. Unless this is done 
the error is deemed to be waived. 

COUNSEL 
Horvitz & Levy, David M. Axelrad, Sandra J. Smith, 
Stephanie Rae Williams, Jon B. Eisenberg; and 
Robert G. Klein for Defendant and Appellant. 
Roger Frommer & Associates and Roger Frommer 
for Plaintiff and Respondent. 
Robert N. Villalovos and Michelle Yu for Division of 
Labor Standards Enforcement as Amicus Curiae on 
behalf of Plaintiff and Respondent. 

.. BLEASE, Acting P. J. 
This case is the result of a dispute arising from the 
construction of a new wing of the San Joaquin 
General Hospital, in which the subcontractor, G & G 
Fire Sprinklers, Inc. (G & G), failed to pay its 
workers the prevailing wage rate for their labor 
classification. 

Road Sprinkler Fitters Local Union No. 669 (the 
Union), acting on the assignment of the statutory 
rights of four workers, sued G & G to recover their 
unpaid, prevailing wages under Labor Code section 
1774FN1 and for waiting time penalty wages under 
section 203. 

FN I All further section references are to the 
Labor Code unless otherwise specified. 

G & G appeals from the judgment in favor of the 
Union, raising several contentions. It claims this 

matter is preempted by theN ational Labor Relations 
Act and that the National Labor Relations Board bas 
exclusive jurisdiction over this case, the Union has no 
standing to sue because its standing is limited to 
recovery of the workers' statutory rights and the 
workers have no private statutory right to recover 
unpaid prevailing wages, G & G's reasonable good 
faith choice of job classification defeats the Union's 
claim, the trial court's erroneous rulings on the 
burden of proof and the admission of evidence 
require a new trial, and G & G is not liable for 
waiting time penalty wages. *770 

ln the published portion of the opinion we conclude 
the Union, as assignee of the workers' statutory 
rights, has standing to assert G & G's statutory duty 
to pay prevailing wages under section 1774. because 
a prevailing wage is a minimum wage, and therefore 
the workers may assert their express rights to recover 
their unpaid prevailing wages under the minimum 
wage provisions of section 1194. FNl 

FN2 Under California Rules of Court, rules 
2l£.(hl and 976.1 the Reporter of Decisions 
is directed to publish the opinion except for 
parts I, and III through V of the Discussion. 

We find no error and afftrrn the judgment and award 
of damages. 

Factual and Procedural Background FN3 

On September 28, 1993, the County of San Joaquin 
awarded Perini Building Company, lnc. (Perini), a 
public works construction contract to build a new 
wing of the San Joaquin County General HospitaL 
On November 23, 1993, Perini selected G & Gas the 
subcontractor to install the fire suppression sprinkler 
system for the hospitaL Pursuant to a written 
subcontract, G & G agreed to perform this work for 
$398,000. 

FN3 The statement of facts is taken 
primarily from the trial court's statement of 
intended decision. 

A fire suppression sprinkler system may be installed 
only by workers classified as fire sprinkler fitters, a 
skilled classification of the plumbers craft 
responsible for installing and maintaining several 
types of flre suppression systems. 

C1 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
1135 



I 02 Cal.App.4th 765 Page 4 
102 Cal.App.4th 765, 125 Cal.Rptr.2d 804, 02 Cal. Daily Op. Serv. 10,082, 2002 Daily Journal D.A.R. 11,513 
(Cite as: 102 Cal.App.4th 765) 

In its call for bids and in the public works contract, 
San Joaquin County published the prevailing wages 
for the work classifications necessary to execute the 
contract. Included in the publication was the basic 
prevailing hourly wage rate for fire sprinkler fitters. 
Including benefits, the rate was $33.73 per hour in 
1994 when the work was performed. 

G & G hired a number of workers to instaU the fire 
suppression system it had agreed to provide under its 
subcontract with Perini. Four of these workers were 
Thomas Browning, Dennis Marlowe, Kenneth Ahoff, 
and Stephen Ledford. They are fire sprinkler fitters 
by trade with years of experience in the trade and 
belong to the Union. G & G hired Browning as the 
foreman and paid him the basic rate for the 
classification of fire sprinkler fitter, but failed to 
provide him with the required benefits. G & G paid 
Marlowe, Ahoff, and Ledford as pipe tradesmen, a 
classification that carries a lower per diem prevailing 
wage rate than a fire sprinkler fitter. G & G also 
failed to provide these men with benefits. *771 

Browning, Marlowe, Ahoff and Ledford filed 
complaints with the Division of Labor Standards 
Enforcement (DLSE) protesting their rate of pay and 
lack of benefits, triggering an investigation by DLSE. 
After an initial review of the matter, a DLSE 
investigator advised G & G it was using the wrong 
classification to pay its men and advised it to cease 
that practice. G & G did not heed the advice. DLSE 
subsequently filed a notice to withhold payment 
against G & G.in the amount of$93,867.08 for wages 
and penalties. DLSE determined the total amount of 
underpaid wages and penalties owed by G & G was 
$219,929.25. 

G & G called only one witness, Mr. ltai Ben-Artzi, to 
testify concerning its claim it paid Browning, 
Marlowe, Ahoff, and Ledford their required benefits 
and that it had reasonably and in good faith relied on 
information provided by government officials in 
making its determination that Marlowe, Ahoff, and 
Ledford should be classified as pipe tradesmen and 
paid the prevailing wage for that classification. 

Browning, Marlowe, Ahoff, and Ledford signed a 
document assigning the Union their "statutory" rights 
to collect underpaid wages and benefits. 

The DLSE filed a complaint against Perini and its 
sureties to recover the underpaid wages and benefits 

for I 7 workers, and penalties. The Union, as assignee 
of Browning, Marlowe, Ahoff, and Ledford, filed a 
complaint against the County of San Joaquin, Perini, 
G & G, and the sureties for their underpaid wages 
and waiting time penalty wages. Pursuant to a 
stipulation aod order, the Union agreed to abate its 
action against the ·county, Perini, and the sureties, 
and these defendants were dismissed from the action 
without prejudice. The two matters were consolidated 
and tried before the court. 

The trial court found in favor of DLSE FN< and the 
Union. The court awarded the Union $230,630.60 
against G & G for deficiency wages, unpaid benefits, 
waiting time penalty wages, interest, attorneys' fees, 
and costs. FN The amount awarded for deficiency 
wages, $93,633.41, was included in the total awards 
to both the Union and DLSE and was made joint and 
several. The award to the Union for waiting time 
wages, interest, attorneys' fees, and costs was made 
·Several. 

FN4 DLSE was awarded a total of 
$343,839.26 against Perini and $215,820 
against the sureties. 

FN5 The total award of $230,630.60 is 
calculated as the sum of the following items 
of damages: deficiency wages: $93,633.4 I; 
interest: $41,257.19; waiting time wages (.§_ 
203 ): $32,3 80.00; interest: $40,860; and 
attorneys' fees: $22,500. 

G & G filed a timely notice of appeal from the 
judgment in favor of the Union. *772 

Discussion FN
6 

(1-4)(See fn. 6.) 

FN6 At oral argument, G & G raised the 
defense of res judicata for the first time, 
citing to footnote I 2 in Mvcogen Corp. v. 
Monsamo Co . . (2002) 28 Cal.4th 888 907-
908(123 Cal.Rptr.2d 432. 51 P.3d 
297](Mycogen), arguing that the fmal 
judgment in DLSE's case against Perini and 
its sureties bars recovery by the Union 
against G & G under principles of res 
judicata. 

CD This claim has no merit. The doctrine of res 
judicata, or "claim preclusion," gives preclusive 
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effect to fanner judgments on the merits and bars 
relitigation of the same cause of action in a 
subsequent suit between the same parties or parties in 
privity with them. (Mvcogen. suora. 28 Ca1.4th at pp. 
896-897 .)The doctrine promotes judicial economy by 
limiting multiple litigation. Ud .. at p. 897; 7 Witkin, 
Cal. Procedure (4th ed. 1997) Judgment, § 280, p. 
820.) 0 In Mycoge11, the Supreme Court held that a 
fmal judgment in an action for declaratory relief and 
specific performance is a bar to a separate subsequent 
action for damages on the same underlying claim. 
Q) The defense of res judicata must be pleaded and 
proven. Failure to properly raise it in the trial court 
waives it. (7 Witkin, Cal. Procedure, supra, 
Judgment,§§ 281, 291, pp. 821, 836-837.) G & G 
waived this claim by failing to raise it in the trial 
court. Moreover, among the many hurdles that G & G 
would have to overcome to successfully assert this 
defense would be to establish privity of interest 
between the DLSE and the Union. (1) " '[P]rivity 
involves a person so identified in interest with 
another that he represents the same legal right.' " 
(Zaragosa v. Craven (1949) 33 Cal.2d 315. 318[202 
P.2d 73. 6 A.L.R.2d · 461]; 7 Witkin, supra, 
Judgment, § 392, p. 961.) G & G must also establish 
identity of claim. (Mvcogen, supra, 28 Cal.4th 
888.)As we discuss, post, the legal claims and factual 
issues raised and litigated in the suit by DLSE against 
Perini and its sureties were significantly different 
from those claims and issues raised by the Union as 
the workers' assignee against G & G. (See fn. 14, 
post.) 

FN• I. Preemption 

FN• See footnote 2, ante, page 770. 

II. Standing 

~ G & G contends the Union lacks standing to 
assert the workers' claims for unpaid prevailing 
wages and benefits. G & G claims the Union was 
assigned only the right to recover for the workers' 
statutory rights and the workers have no private, 
statutory rights to sue a subcontractor for unpaid 
prevailing wages and benefits. 

The Union argues the employees transferred to the 
Union "any and aU statutory rights," which include 
the power to collect the unpaid prevailing *773 

wages under section 1774, as well as under a third 
party beneficiary theory. We agree with the Union 
although we differ in our analysis of the statutory 
basis for standing. We agree with G & G that the 
rights conveyed by the assignments are limited, for 
purposes of our discussion, to the workers' statutory 
rights, but conclude the workers have private 
statutory rights to recover unpaid prevailing wages 
under sections 1194 and 1774 and waiting time 
wages under section 203. 

A. The Assignment 

The assignments state as follows: "The undersigned 
does hereby authorize the filing of Mechanics Liens 
or Stop Notices, on my behalf with respect to the job 
site at San Joaquin General Hospital, French Camp, 
whereon my Employer G & G FIRE SPR11\1KLER 
CO., INC. ('G & G') was engaged, and whereon the 
undersigned worked, for which work I failed to 
receive payment of state prevailing wages; and 
further transfers and assigns for purposes of 
collection, all of my rights and causes of action under 
the Mechanics Lien Law to Road Sprinkler Fitters 
Local Union, 669 ('Union'), and does further transfer 
and assign all interest in and to, any and all parties 
named therein (owners, awarding bodies, etc.) to said 
Union. This Assignment includes any and all 
statutory and private bond rights." (Italics added, fn. 
omitted.) 

TI1e trial court found that while the assigrunent is 
... less than artfully drafted," it included the workers'. 
statutory rights under section 1774 and any third 

. party beneficiary theory based on the prevailing wage 
contract. 

@ Because the assignment is a written instrument, in 
the absence of parol evidence we review the 
assignment independently, looking to the language of 
the assignment. (Parsons v. Bristol Development Co. 
(1965) 62 Cal.2d 861. 865-866[44 Cal.Rptr. 767, 402 
P.2d 839]; Gifford v. Citv o(Los Angeles (2001) 88 
Cai.App.4th 801. 806[106 Cal.Rptr.2d 164].) (1hl By 
its own terms, the assignment is limited to the filing 
of mechanics' liens and stop notices, and for purposes 
of collection, "all . .. causes of action under the 
Mechanics Lien Law," and "any and all statutory and 
private bond rights." (Italics added.) Because these 
rights are expressed in the conjunctive, we 
understand the causes of action under the 
"Mechanic's Lien Law" to be separate from and not a 
limitation on "all statutory and private bond *774 
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rights." (1), ®(See fn. 11) For reasons we footnote, 
the workers have no mechanic's lien rights regarding 
the performance of public work. FNIJ 

FNll (l) A mechanic's lien is a procedural 
device for obtaining payment of a debt 
owned by a property owner for the 
performance of labor or the furnishing of 
materials used in construction. (-3154.) 
However, mechanics' liens are not 
applicable to the performance of a public 
work. (Civ. Code, § 3 109; Deparmwnt of 
industrial Relations v. Fideliry Roof Co. 
(1997) 60 Cal.App.4th 411. 418[70 
Cal.Rpn·.2d 465].) ® A payment bond is 
the practical substitute for a mechanic's lien 
in the public works context when a stop 
notice is inadequate because insufficient 
funds remain to be paid by the awarding 
body. (ld. at p. 423 .)A payment bond is 
required by statute and affords an additional 
or cumulative remedy. (Ibid.) The 
assignment therefore assigns to the Union 
the right to Sl!e the surety on the payment 
bond. Because the language regarding the 
mechanic's lien law is without legal effect, it 
adds nothing to the Union's argument. 

For these reasons, no doubt, the Union bases its 
standing to sue G & G on the assignment of 
"statutory" rights under section 1774 and on a third 

fi · h FNI2 '9' A d. d e party bene Iciary t eery. >.ZJ s 1scusse ~?r 

fully in part ll.B, the right to recover preva1lmg 
wages. under the statutory scheme is separate from 
the right to recover under the public works contract. 
QQ)(See fn. 13) At the risk of stating the obvious, the 
right to recover under the statute arises from the 
statutory scheme (§§ 1771, 1774 1775; see Lusardi 
Construction Co. v. Aubry (1992) 1 Cal.4tb 976. 986-
988[4 Cal.Rptr.2d 837. 824 P.2d 643]). while the 
right to recover on a contract theory arises from the 
common law right to sue for breach of the express 
terms of the contract as a third party beneficiary of 
the public works contract (Aubrv v. Tri-CitJ' Hospital 
Dist. (1992) 2 Cal. 4th 962. 971 [9 Cal.Rptr .2d 92. 831 
P.2d 317)(Aubly);Tippett v. Terich (1995) 37 
Cal.App.4th 1517, 1532-1534[ 44 Cal.Rptr.2d 
8621.overruled on other grounds in Cortez v. 
Purolator Air Filtration Products Co. (2000) 23 
Cal. 4th 163. 171[96 Cal.Rotr .2d 518. 999 P .2d 706]; 
Department of industrial Relations v. Fidelitv Roo( 
Co .. supra, 60 Cal.App.4th at pp. 425-426 [a worker 
has a private common law right of action to recover 

unpaid wages against a contractor as a third party 
beneficiary of the public works contract].) FNIJ 

FN12 At oral argument, G & G agreed that 
"private" modifies "bond rights," to the 
effect that the assignment is of statutory 
rights and private bond rights. 

FN13 When seeking recovery for deficiency 
wages for breach of a public works contract, 
the plaintiff must plead a common law cause 
of action for breach of contract and must 
allege the public works contract, by its 
terms, requires the payment of prevailing 
wages. (Aubly, sum·a, 2 Cal.4th at p. 971.llt 
has not done so. · 

G.£) The limited language of the assignments 
purports to transfer only the right to recover unpaid 
wages under a statute, not under the contract. No 
personal or contractual rights are included within the 
assignment. 

The Union argues that because the cases were 
consolidated by defendants and the issues and facts 
are identical for the consolidated plaintiffs, "it *775 
mal{es little difference under whose assignment the 
claimants are cloaked, for the Labor Commissioner 
may take wage claims without assignment." Aside 
from the inaccuracy of this claim, FN 

14 we fail to see 
its relevancy in determining the scope of the 
assignment, which turns on its terms. 

FN14 The legal and factual issues in a suit 
by the assignee of a worker against the 
subcontractor are not identical to the legal 
and factual issues raised in a suit by the 
DLSE against a contractor. 1n a suit to 
recover deficiency wages by the Union as an 
assignee of an aggrieved worker who is a 
third party beneficiary of the public works 
contract, the Union bas the burden of proof 
(Evid: Code, § 500 ["a party has the burden 
of proof as to each fact the existence or 
nonexistence of which is essential to the 
claim for relief or defense that he is 
asserting"]; Beck D!!Velopment Co. v. 
Southern Pacific Transportation Co. (]996) 
44 Cal.App.4th 1160. 1205[52 Cal.Rptr.2d 
2J.ID}. and must establish the factual 
elements of its standing as a third party 
beneficiary (Tippett v. Terich supra. 37 
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Cal.App.4th at pp. 1531-1532), the breach of 
the terms of the contract (ibid.), and the 
assignment. 

In a suit by the DLSE against a contractor under 
former section 1775, the only issue to be determined 
is the contrac.tor's liability for the penalties and 
deficiency payments, and the contractor has the 
burden of proving that the penalties and amounts 
demanded in the action are not due. Additionally, the 
contractor's liability for penalties is subject to 
statutory defenses, including his willful failure to pay 
the correct rates of pay and his knowledge of his or 
her obligations under the statutory scheme. (Former§ 
1775; as amended by Stats. 1992, ch. !342, § 9, pp. 
6602-6603.) 
Unlike the Union, the DLSE need not obtain an 
assignment from an aggrieved worker before 
bringing suit against the contractor on behalf of the 
worker for recovery of deficiency wages. (§ 96.7; 
Department of Industrial Relations v. Fidelity Roo( 
Co .. supra, 60 Cal.App.4th at pp. 426-427 .)In sum, 
the burden of proof and the legal and factual issues in 
suits brought by DLSE against a contractor and by 
the assignee of a worker against a subcontractor are 
significantly different. 

For these reasons, we conclude the assignment is 
limited to the workers' statutory rights to sue G & G 
for recovery of unpaid prevailing wages. 

B. The Private Statutory Right to Recover Unpaid 
Prevailing Wages Against the Subcontractor 

G & G contends that sections 1774 and 1775 do not 
create a private right of action to recover unpaid 
prevailing wages from a subcontractor. It argues the 
statutory scheme gives DLSE the exclusive statutory 
right to sue a contractor for unpaid prevailing wages 
and penalties, that section 1775 details the procedures 
for suits to recover such wages and penalties, and the 
statutory scheme makes no mention of suits by 
individuals. 

As discussed above in part ll.A, Browning, Marlowe, 
Ahoff, and Ledford assigned the Union their statutory 
rights to recover unpaid wages. The assigriee "stands 
in the shoes" of the assignor and his rights are no 
greater than those of the assignor. (Civ. Code, § 

1459; Code Civ. Proc., § 368; Rest2d Contracts. § 
336; 4 Corbin on Contracts (1981) § 892 et seq.) 
"776 ~ We therefore determine whether the 
workers have a private statutory right to recover 
unpaid wages from G & G. 

(11) The California Prevailing Wage Law is a 
comprehensive statutory scheme designed to enforce 
minimum wage standards on construction projects 
funded in whole or in part with public· funds. (]§_ 
1720-1861; see Lusardi Construction Co. v. Aubrv, 
supra, ·1 Cal.4th at p. 985(Lusardt);Jndependent 
Roofing Contractors v. Depar-tment of Industrial 
Relations (1994) 23 Cal.App.4th 345. 351[28 
Cal.Rptr.2d 550].) 

Under the prevailing wage law, all workers employed 
on public works costing more than $1,000 must be 
paid not less than the general prevailing rate of per 
diem wages as determined by the Director of the 
Department of Industrial Relations for work of a 
similar character and not less than the general 
prevailiD.g per diem wage for holiday and overtime 
work (§6 1770,1771,1772 & 1774;Lusardi, supra. 
1 CaL4th at p. 987:0.G. Sansone Co. v. Deoartment 
o( Transo. (1976) 55 Cal.Aj:JP.3d 434. 441[127 
Cal.Rotr. 799].) Per diem wages include emp Ioyer 
payments for health and welfare, pension, vacation, 
travel time, and subsistence pay as provided for in the 
applicable collective bargaining agreement. (§ 
1773.1, and former § 1773.8, repealed by Slats. 1999, 
ch. 1224, § 5.) The duty to pay the prevailing wage to 
employees on a public works project extends to both 
the prime contractor and all subcontractors. (§ 1774.) 

The central purpose of the prevailing wage law is to 
protect and benefit employees on public works 
projects. (Lusardi, sum·a, 1 Cal.4th at p. 985:0.G. 
Scinsone Co. v. Department of Transportation, suora, 
55 Cai.App.3d at p. 458.)Jt also includes several 
goals which serve "to protect employees from 
substandard wages that might be paid if contractors 
could recruit labor from distant cheap-labor areas; 
to permit union contractors to compete with 
nonunion comractors; to benefit the public through 
the superior efficiency of well-paid employees; and to 
compensate nonpublic employees with higher wages 
for the absence of job security and employment 
benefits enjoyed by public employees. " (_Lusardi, 
supra, 1 Cal. 4th at p. 987.) 

Fonner section 1775 authorizes the Division of Labor 
Standards Enforcement to maintain a civil action to 
recover deficiency wages and penalties from a 
contractor on a public works project who fails to pay 
the prevailing rate to his workers. (Former § 1775, as 
amended by Stats. 1992, ch. 1342, § 9, pp. 6602-
6603 ,) However, the remedies specified in section 
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1775 are not exclusive. (Tippett v. Terich, supra. 3 7 
Cal.App.4th at pp. 1531-1532.)The DLSE also may 
file suit on behalf of the workers against the awarding 
body *777 on a third party beneficiary theory (Aubn'. 
supra, 2 Cal. 4th at p. 97]) and against a surety on the 
payment bond. (Devartment oflndustrial Relations v. 
Fidelitv Roo( Co., supra, 60 Cal.App.4th at p. 425.) 

Additionally, a worker on a public works project may 
maintain a private suit against the contractor to 
recover deficiency wages as a third party beneficiary 
of the public contract if the contract provides for the 
payment of prevailing wages. (Tippett v. Terich, 
supra, 37 Cal.App.4th at pp. l531-l532;Department 
o( Industria/ Relations v. Fidelity Roof Co., supra. 60 
Cal.App.4th at pp. 425-426:Aubry, supra. 2 Cal.4th at 
p. 971.) 

QlQ) With this background in mind, we turn to the 
question whether a worker has a private statutory 
cause of action against a contractor to recover the 
prevailing wage. While the question has not been 
decided, it has been discussed. (Aubm supra. 2 
Cal.4th at p. 969. fn. 5,id. at p. 972 (dis. opn. of . 
Kennard, J .).) 

In Aubry, a contractor (Lusardi) brought suit for 
injunctive and declaratory relief against the DLSE 
seeking a determination the prevailing wage Jaw did 
not apply to a hospital facility constructed by the 
contractor for a third party who would sell it to the 
public hospital district on completion. After the trial 
court granted summary judgment for the contractor, 
the DLSE cross-complained against the public 
hospital district under tort claims provisions of 
Government Code section 815 .6, seeking damages 
for violation of the prevailing wage law. The district's 
demurrer to that claim was sustained and the DLSE 
appealed. 

The Supreme Court held that Government Code 
section 815.6 does not provide a cause of action 
against a public entity that fails to comply with its 
obligation under the prevailing wage law. The court 
reasoned that section 815.6 is part of the Tort Claims 
Act which does not protect the type of injury arising 
from the failure to pay prevailing wages, i.e., injuries 
that " 'would be actionable if inflicted by a private 
person.' " (Aubrv supra, 2 Cal.4th at p. 968, italics 
omitted.) 

Justice Kennard, writing in dissent, was of the view 

the interest injured was one protected in an action 
between private persons.· "The worker can proceed 
[under Labor Code section 1194] against the 
contractor in an action to which no public entity need 
be a party-an 'action between private persons.' " 
(Aubry, supra. 2 Cal.4th at po. 972. 976 (dis. opn. of 
Kennard, J .).) Responding to the dissent, Justice 
Panelli writing for the majority, pointed out the court 
had not yet decided this issue and dismissed the 
dissent's view on the grounds that "even if such an 
action is available, it "778 does not bring the present 
action within the scope of the Tort Claims Act. Any 
action by a worker against a contractor for wages 
must necessarily be based on the worker's contractual 
relationship with the contractor .... Thus, a worker's 
action against an employer for unpaid statutorily 
required wages sounds in contract." (ld at p. 969, fn. 
5.) 

This case tenders the issue not reached by the 
majority in Aubry and we therefore consider the 
applicability of the provisions of section 1194, which 
provides as follows: "(a) Notwithstanding any 
agreement to work for a lesser wage, any employee 
receiving less than the legal minimum wage or the 
legal overtime compensation applicable to the 
employee is entitled to recover in a civil action the 
unpaid balance of the full amount of this minimum 
wage or overtime compensation, including interest 
thereon, reasonable attorney's fees, and costs of suit." 
(Italics added.) 

Section 1194 grants to an employee the statutory 
right to recover in a civil action for unpaid minimum 
wages and overtime compensation. (See Ghon' v. Al
Lahham (1989) 209 Cal.App.3d 1487, 1492[257 
Cai.Rptr. 924] [overtime compensation].) ln the 
context of overtime compensation, the court in 
Ear/1!1' v. Superior Court (2000) 79 Cai.App.4th 
1420, 1430[95 Cai.Rptr.2d 57], explained, "[a)n 
employee's right to wages and overtime 
compensation clearly have different sources. 
Straight-time wages (above the minimum wage) are a 
matter of private contract between the employer and 
employee. Entitlement to overtime compensation, on 
the other hand, is mandated by statute and is based on 
an important public policy.... 'The duty to pay 
overtime wages is a duty imposed by the state; it is 
not a matter left to the private discretion of the 
employer. [Citations.] California courts have long 
recognized [that] wage and hours Jaws "concern not 
only the health and welfare of the workers 
themselves, but also the public health and general 
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welfare." [Citation.]'" (Italics omitted.) 

It is well established that California's prevailing wage 
law is a minimum wage law (MetroDolitan Water 
Dist. v. Whitsell (1932) 215 Cal. 400. 417-418[10 
P.2d 751]; O.G. Sansone Co. v. Departmem o( 
Transportation, supra, 55 Cal.App.3d at p. 448: see 
also People v. Hwang (1994) 25 Cai.App.4th 1168, 
1181[31 Cal.Rptr.2d 61J), which guarantees a 
minimum cash wage for employees hired to work on 
public works contracts. (Department oflndustrial 
Relations v. Nielsen Construction Co. (1996) 51 
Cal.App.4th 1016, 1026[59 Cal.Rotr.2d 785].) Like 
overtime compensation (Earley v. Superior Court, 
supra. 79 Cal.App.4th at p. 1430), the prevailing 
wage law serves the important public policy goals of 
protecting employees on public works projects, 
competing union contractors and the public. 
(*779Lusardi. supra. 1 Cal.4th at pp. 985, 987.)The 
duty to pay prevailing wages is mandated by statute 
and is enforceable independent of an express 
contractual agreement. (§§ 1771, 1774-1775; 
Lusardi, supra. 1 Cal.4th at pp. 986-987 .)Thus, while 
the obligation to pay prevailing wages arises from an 
employment relationship which gives rise to 
contractual obligations and claims (Longshore v. 
Counry o( Ventura (]979) 25 Ca!Jd 14. 22-23[157 
Cal.Rptr. 706, 598 P.2d 8661, the duty to pay the 
prevailing wage is statutory. (§§ 1771. 1774.) 

For these reasons we conclude that, because the 
prevailing wage law is a minimum wage law 
mandated by statute and serv_es important public 
policy goals, section 1194 provides an employee with 
a private statutory right to recover unpaid prevailing 
wages from an employer who fails to pay that 
minimum wage. 

C. The Private Statutory Right to Recover Waiting 
Time Wages 

The Union also sought and was awarded waiting time 
wages under section 203. FNil It compels the prompt 
payment of earned wages (Triad Data Services.- Inc. 
v. Jackson (1984) 153 Cai.App.3d Supp. l, 9[200 
Cai.Rptr. 418]), and provides an employee who is 
discharged or quits with a statutory cause of action 
against his or her employer if the employer fails to 
pay earned wages immediately upon the employee's 
termination. (§ 203; Division o( Labor Law 
Enforcement v. El Camino Hasp. Dis!. (]970) 8 
Cai.App.3d Sunp. 30. 35f87 Cal.Rptr. 4761.) 

FN 15 The version of section 203 governing 
the instant proceedings, provides as follows: 

"If an employer willfully fails to pay, without 
abatement or reduction, in accordance witb Sections 
20 I. 20 1.5, and 202, any wages of an employee who 
is discharged or who quits, the wages of such 
employees shall continue as a penalty from the due 
date thereof at the same rate until paid or until an 
action therefor is commenced; but such wages shall 
not continue for more than 30 days. No employee 
who secretes or absents himself to avoid payment to 
him, or who refuses to receive the payment when 
fully tendered to him, including any penalty then 
accrued under this section, shall. be entitled to any 
benefit under this section for the time during which 
he so avoids payment. 
"Suit may be filedfor such penalties at any time 
before the expiration of the statute of limitations on 
an action for the wages from which the penalties 
arise." (Slats. 1975, ch. 43, § I, pp. 75-76, italics 
added.) 

Thus, under section 203, if G & G owed the workers 
wages at the time their employment terminated and 
failed to pay them, it is liable to the employee for 
penalties which the employee bas a statutory cause of 
action to recover. 

For these reasons we hold that workers on public 
works projects have a private statutory right to sue 
their employer for failure to pay the prevailing *780 
wage (§§ 1194, 1771, 1774) and for waiting time 
wages. (§ 203.)Because workers have private 
statutory remedies against their employer, the 
assignment of their "statutory rights" was sufficient 
to give the Union standing to sue G & G for recovery 
of unpaid prevailing wages and waiting times wages. 

Ill. -V. FN' 

FN* See footnote 2, ante, page 770. 

VI. Section 203 Waiting Time Wages 

G & G contends it is not liable for section 203 
waiting time penalties because it paid all of the wages 
due, its failure to pay the prevailing wage for 
sprinlder fitters was not willful, and it acted in good 
faith after requesting guidance from the State. (J1ID 
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The Union contends section 203 penalty wages were 
properly imposed. We agree with the Union. 

The trial court awarded the Union $32,380 in waiting 
time penalties under section 203. The purpose of 
section 203 is to "compel the prompt payment of 
earned wages .... " (Barnhill v. Robert Saunders & 
Co. (] 981) 125 Cal.App.3d I, 7[177 Cal.Rptr. 
803](Barnhill);Mamilca v. Barca (] 998) 68 
Cal.App.4th 487, 492[80 Cal.Rptr.2d 175].) Former 
section 203 mandates the payment of penalties under 
the following circumstances: "If an employer 
willfully fails to pay, without abatement or reduction, 
in accordance with Sections 201, 201.5, and 202, any 
wages of an employee who is discharged or who 
quits, the wages of such employees shall continue as 
a penalty from the due date thereof at the same rate 
until paid or until an action therefor is commenced; 
but such wages shall not continue for more than 30 
days." (6 203, as amended by Stats. 1975, ch. 43, § I, 
p. 75.) 

Section 202 provides that when an employee who 
does not have a written contract for a defmite period 
quits his employment, his wages become "due and 
payable not later than 72 hours thereafter, unless the 
employee has given 72 hours previous notice of his 
or her intention to quit, in which case the employee is 
entitled to his or her wages at the time of quitting." 

Wages are defined to include "all amounts for labor 
performed by employees of every description, 
whether the amount is fixed or ascertained by the 
standard of time, task, piec.e, commission basis, or 
other method of *781 calculation." (§ 200, sub d. (a).) 
"Wages" include health benefits (People v. Alves 
(1957) ISS Cal.App.2d Supp. 870. 872[320 P.2d 
623]) and other fringe benefits. (Ware v. Merrill 
Lynch. Pierce, Fenner & Smith, Inc. (1972) 24 
Cal.AppJd 35, 44[100 Cal.Rptr. 791l; Suastez v. 
Plastic Dress-Up Co. (1982) 31 Cal.3d 774, 780[183 
Cal.Rptr 846. 64 7 P .2d 122. 33 A.L.R.4th 2541 .) 

~ Thus, section 203 requires the payment of an 
additional penalty if the employer willfully fails to 
comply with section 202. The term "willful" within 
the meaning of section 203. means the employer 
"intentionally failed or refused to perform an act 
which was required to be done." (Barnhill, suvra, 
125 Cal.App.3d at p. 7. italics omitted; Ghory v. AI
Lahham, supra. 209 Cal.App.3d 1487, 1492[257 
Cai.Rptr. 924).) It does not mean that the employer's 
refusal to pay wages must necessarily be based on a 

deliberate evil purpose to defraud workers of wages 
which the employer knows to be due. (Barnhill. 
supra. 125 Cal.AppJd at p. ?;Davis v. Morris 0940) 
37 Cal.App.2d 269. 274[99 P.2d 345].) 

(13b) The evidence was clear. G & G's workers were 
sprinkler fitters entitled to the prevailing wage for 
that classification. Because G & G failed to promptly 
pay these workers their due upon their termination of 
employment, G & G also owed them penalty wages 
under section 203. 

G & G argues that because it paid its workers more 
than the prevailing wage as pipe tradesmen, and paid 
full benefits in cash, it could not be held liable for 
failure to pay wages or waiting time penalties under 
section 203. G & G also argues that it paid Browning 
the full wage and benefits for a fire sprinkler fitter 
and that a contrary conclusion is not supported by 
substantial evidence. 

In considering G & G's contention, the crucial 
determination is whether there is substantial evidence 
in support of the trial court's fmdings of fact. QW " 
'[T]he power of an appellate court begins and ends 
with the determination as to whether there is any 
substantial evidence contradicted or uncontradicted 
which wiil support the fmding of fact.'" (Foreman & 
Clark Corp. v. Fallon (1971) 3 Cal.3d 875. 881[92 
Cai.Rotr. 162. 479 P.2d 362].) It will not reweigh the 
evidence. (Scott v. Pacific Gas & Electric Co. (1995) 
11 Cal.4th 454, 465[46 Cal.Rptr.2d 427. 904 P.2d 
834 ].) 

ell£) The first of G & G's claims is premised on the · 
factual claim it did not owe the workers the 
prevailing wage for sprinkler fitters. It ignores the 
trial court's contrary findings of fact that G & G had 
erroneously classified its workers as pipe tradesmen, 
that they should have been classified as fire *782 
sprinlder fitters and paid the prevailing wage for that 
classification. The second claim is also contrary to 
the trial court's fmding that G & G failed to • enroll 
Browning in any of its benefit plans. 

CJ.W A reviewing court begins with the " 
'presumption that the record contains evidence to 
sustain every fmding of fact.' " (Foreman & Clark 
Corp. v. Fallon, supra, 3 Cal.3d at p. 881 .)To 
overcome the trial court's factual fmdings, G & G 
must " 'demonstrate that there is no substantial 
evidence to support the challenged findings.' ... A 
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recitation of only defendants' evidence is not the 
'demonstration' contemplated under the above rule. 
[Citation.] Accordingly, if ... 'some particular issue of 
fact is not sustained, [defendants] are required to set 
forth in their brief all the material evidence on the 
point and not merely their own evidence. Unless this 
is done the error is deemed to be waived.'" (Foreman 
Clark Corp. v. Fallon, sum·a. 3 Cal.3d at p. 881, 
italics added by Foreman.)G & G sets forth only its 
own evidence, ignoring the trial court's fmdings and 
the evidence in support of those findings. It has 
therefore waived its substantial evidence claim. 

Second, G & G claims it did not act willfully in 
failing to pay the prevailing wage, arguing that 
"[m]ore than a simple mistake is required to impose 
the statutory penalties." G & G applies the wrong 
legal standard and again ignores the factual findings. 

(14b) An employer's good faith mistaken belief that 
wages are not owed may negate a finding of 
willfulness. In Barnhill. sum·a, 125 Cal.App.3d 1, the 
employee was owed wages upon her discharge but 
she owed the employer on a debt she incurred. The 
employer exercised its right of setoff against the 
employee's wages, bringing the amount due to the 
employee to zero. The court held the employer did 
not have a right of setoff and was therefore liable to 
the employee for wages due at the time of her 
discharge. Nevertheless, because the question of 
setoff was one of law and the law was not clear at the 
time of the employee's discharge, the employer's 
good faith belief he had a right of setoff negated a 
finding his nonpayment of wages was willful within 
the meaning of section 203. (Barnhill, at pp. 8-9.) 

(!3d) By contrast, in the instant case, the trial court 
found that "G & G's error in classification is clear. 
Marlowe, Ahoff, and Ledford should have been 
classified as Fire Sprinkler Fitters and paid the 
prevailing wage for that classification." The trial 
court also found that G & G did not act in good faith 
in determining the workers' classification and failing 
to pay the proper prevailing wage and benefits. Thus, 
unlike the employer in Barnhill, G & G did not make 
a reasonable good faith legal mistake in failing to pay 
its *783 workers their full wages upon termination of 
their employment. Moreover, because G & G does 
not set forth all the material substantial evidence in 
support of these fmdings, its substantial evidence 
claim is waived. (Foreman & Clark Corp. v. Fallon, 
supra. 3 Ca1.3d at p. 881.) 

Third, relying on Lusardi. surra. 1 Cal .4th at pages 
996-997.Division of Labor Standards Enforcemem v. 
Ericsson Information Svstems, Inc. ( 1990) 221 
Cal.App.3d 114, 129[270 Cal.Rotr. 751, and Waters 
v. Division a( Labor Standards En(orcement (1987) 
192 Cai.App.3d 635. 639-642[237 Cal.Rptr. 546], G 
& G contends that equity precludes imposition of 
waiting time penalties because it acted reasonably 
and in good faith after requesting guidance from the 
state. 

G & G failed to raise this claim in the trial court and 
has waived it on appeal. (Forman v. Chicago Title 
Co. (1995) 32 Cal.App.4th 998, 1015-1016[38 
Cai.Rotr.2d 790].) Moreover, for the same reasons 
discussed above, because it is not supported by the 
trial court's findings and the substantial evidence in 
support of those findings, G & G has waived its 
claim. (Foreman. & Clark Com. v. Fallon, suora. 3 
Ca1.3d at p. 88l.)Accordingly, we hold that the nial 
court's imposition of waiting time wages was proper. 

Disposition 

The judgment and award of damages is affmned. 
Plaintiff is awarded its costs on appeal. (Cal. Rules of 
Court. rule 26(a).) 

Davis, J., and Raye, J., concurred. *784 
Cai.App.3 .Dist. 
Road Sprinkler Fitters Local Union No. 669 v. G & 
G Fire Sprinklers, Inc. 
102 Cal.App.4th 765, 125 Cai.Rptr.2d 804, 02 Cal. 
Daily Op. Serv. 10,082, 2002 Daily Journal D.A.R. 
11,513 
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P'Lusardi Canst. Co. v. Aubry 
Cal. 1992. 
LUSARDI CONSTRUCTION COMPANY, Plaintiff 

and Respondent, 
v. 

LLOYD W. AUBRY, JR., as Labor Commissioner, 
etc., et a!., Defendants and Appellants. 

No. 8011121. 

Supreme Court of California 
Feb24, 1992. 

SUMMARY 

A public hospital district desired to expand its 
facilities and, in an attempt to control costs, entered 
into an agreement with a third party corporation for 
construction of the facilities. The corporation in turn 
appointed the public entity as its agent for all 
purposes on the construction project. The public 
entity, purportedly acting as agent for tbe third party 
corporation, then hired a private contractor to 
construct the project, without entering into the 
statutorily required stipulations that the contractor 
pay its employees the prevailing wage rates ~ 
Code, 6 1720 et seq.). The public entity advised the 
contractor that the prevailing wage laws did not apply 
to the project. When the Director of the Department 
of Industrial Relations sought to require the 
contrac.tor to pay prevailing wages, the contractor 
brought ·an aciion for a determination that the 
prevailing wage statutes could not be applied to it. 
The trial court granted tbe contractor injunctive and 
declaratory relief. (Superior Court of San Diego 
County, No. 579903, Vincent P. Di Figlia, Judge.) 
The Court of Appeal, No. D007559, Fourth Dist., 
Div. One, affirmed, concluding on constitutional and 
equitable grounds that the director could not enforce 
the prevailing wage law against the contractor. 

The Supreme Court reversed the judgment of the 
Court of Appeal. Jt held that the statutory obligation 
to pay the prevailing wage did not depend on the 
contractor's assent, that the director could validly and 
constitutionally determine that the project was for a 
public work, and that the doctrine of equitable 
estoppel did not prevent the director from proceeding 
against the contractor. However, it held that the 
contractor might be entitled to indemnity from the 

public entity if it reasonably relied on the public 
entity's representations that the project was not 
subject to the prevailing wage law. lt further held that 
when a contractor relies in good faith on such 
representations, equity prohibits the imposition of 
statutory penalties against the contractor for failing to 
pay the prevailing wage. (Opinion by Kennard, J ., 
with Lucas, C. J., Mosk and George, JJ., concurring. 
Separate concurring and dissenting opinions by 
Fanelli, J., with Baxter, J., concurring, by Arabian, J., 
and by Baxter, J.) 

HEADNOTES 

Classified to California Digest of Official Repons 

<!!!., !liJ Public Works and Contracts § 6--Contracts-
Contractors' Rights and Liabilities--Payment of 
Prevailing Wage--Purpose of Statutory Requirement. 
The overall purpose of the prevailing wage law~ 
Code, §§ 1720-1861) is to protect and benefit 
employees on public works projects. This general 
objective subsumes within it a number of specific 
goals: to protect employees from substandard wages 
that might be paid if contractors could recruit labor 
from distant, cheap-labor areas; to permit union 
contractors to compete with non-union contractors; to 
benefit the public through the superior efficiency of 
well-paid employees; and to compensate nonpublic 
employees with higher wages for the absence of job · 
security and employment benefits enjoyed by public 
employees. 

Q!!, lli Public Works and Contracts § 6--Contracts-
Contractor's Obligation to Pay Employees Prevailing 
Wage--Statutory Source of Obligation. 
The statutory obligation of a contractor on a public 
works project to pay its employees the prevailing 
wage (Lab. Code. § 1720 et seq.) may be imposed on 
the contractor independent of any contractual 
provisions. To construe the prevailing wage laws as 
applicable only when the contractor and the public 
entity have included in the contract language 
requiring compliance with the prevailing wage law 
would encourage awarding bodies and contractors to 
legally circumvent the laws, resulting in payment of 
less than the prevailing wage. to workers on 
construction projects that would otherwise be deemed 
public works. This would reduce the prevailing wage 
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laws to merely an advismy expression of the 
Legislature's view. That the contracting parties are 
required to assure that the prevailing wage laws are 
observed does not demonstrate a legislative intent 
that the laws be optional. 
[See Cal.Jur.3d, Public Works and Contracts. ~ 7; 2 
Witkin, Summary of Cal. Law (9th ed. 1987) 
Agency,§ 331.] 
@)Statutes § 21-Construction--Legislative Intent. 
The object that a statute seeks to achieve 1s of 
primary importance in statutory interpretation. 

(!) Public Works and Contracts § 6--Contracts-
Contractor's Obligation to Pay Employees Prevailing 
Wage--Authority of Director of Department of 
Industrial Relations to Promulgate Governing Rules. 
The Director of the Department of Industrial 
Relations has authority to determine whether a 
construction project is a "public work" within the 
meaning of statutory provisions requiring contractors 
engaged in public works to pay their employees 
prevailing wages (Lab. Code, § 1720 et seq.). Lab. 
Code. § 50 et seq. (Department of Industrial 
Relations), establishes a legislative intent to give the 
director plenary authority to promulgate rules to 
enforce the Labor Code. Although no statute 
expressly gives the director the authority to make 
regulations governing coverage, this authority is 
implied. The authority of an administrative board or 
officer to adopt reasonable rules and regulations 
which are deemed necessary to the dtie and efficient 
exercise of the powers expressly granted cannot be 
questioned. This authority is implied from the power 
granted. Thus, interpreting the statutes as authorizing 
the making of regulations governing coverage of the 
prevailing wage laws is well within the broad scope 
of the director's authority. 

@l, 2!.) Public Works and Contracts § 6--Contracts-
Determination of Contractor's Obligation to Pay 
Employees Prevailing Wage--Due Process 
Implications. 
On appeal of a judgment granting a contractor 
injunctive and declaratory relief in its action 
challenging the determination by the Director of the 
Department of Industrial Relations that the 
contractor's project was a public work for purposes of 
the prevailing wage laws (Lab. Code, § 1720 et seq.), 
the Court of Appeal erred in assuming that the 
director's determination was an adjudication resuliing 
in a deprivation of property requiring procedural due 
process. Under the statutory scheme, the director has 
no power to adjudicate whether a project is a public 

work or to independently deprive a contractor of any 
property interest. Instead, when the contract does not 
provide for a money payment from the awarding 
body to the contractor, the director is authorized only 
to bring charges in court against a contractor for 
failing to pay the prevailing wage. The court has the 
sole power to determine whether the contractor is 
liable for my underpayment, and to make a binding 
order that payments be made. The director did not 
order the contractor to pay the prevailing wage, but 
merely warned the contractor that if it did not 
comply, the director would initiate proceedings 
against the contractor. Thus, since no formal 
proceedings were initiated, the contractor's due 
process rights were not implicated. 

@ Constitutional Law § . 1 07--Due Process-
Procedural--Prior to Filing of Charges. 
A person against whom criminal or civil charges may 
be filed has no procedural due process right to notice 
and a hearing until and unless an executive branch 
official actually files formal civil or criminal charges. 

(JJ Public Wcirks and Contracts § 6--Contracts-
Determlnation of Contractor's Obligation to Pay 
Employees Prevailing Wage--Intrusion on Judicial 
Power. 
The determination by the Director of the Department 
of Industrial Relations that a contractor's project was 
a public work for purposes of the prevailing wage 
laws (Lab. Code, § 1720 et seq.) did not 
impermissibly intrude on judicial powers. The 
director's determination is not judicial, since it does 

· not encompass the conduct of a hearing or a binding 
order for any type of relief. 

~, ID:!, ~Estoppel and Waiver§ 13.4--Estoppel-
Against Public Entity--Enforcement of Prevailing 
Wage Laws. 
On appeal of a judgment granting a contractor 
injunctive and declaratory relief in its action 
challenging the determination by the Director of the 
Department of Industrial Relations that the 
contractor's project was a public work for purposes of 
the prevailing wage laws (Lab. Code, § 1720 et seq.), 
the Court of Appeal erred in determining that 
equitable estoppel barred the director from making its 
determination. Although the public entity with whom 
the contractor negotiated advised the contractor that 
the prevailing wage laws would not apply, the 
elements of equitable estoppel were not present. The 
contractor did not rely on any act or omission of the 
director. Also, there was no privity or identity of 
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interest between the contracting public entity and the 
director, since their interests were in direct conflict: 
the contracting entity desired a low cost for the 
project, and the director desired to enforce the 
prevailing wage laws. However, although estoppel 
did not operate to relieve the contractor from paying 
the difference between the wages actually paid and 
prevailing wages, equitable principles did operate to 
relieve the contractor of paying statutory penalties for 
its failure to pay prevailing wages, since it acted in 
good faith reliance on the express representations of a 
public entity. 

(2) Estoppel and Waiver § 7--Equitable Estoppel-
Elements. 
Generally, four elements must be present for the 
doctrine of equitable estoppel to apply. First, tbe 
party to be estopped must have been aware of the 
facts. Second, that party must either intend that its act 
or omission be acted upon, or must so act that the 
party asserting estoppel has a right to believe it was 
intended. Third, the party asserting estoppel must be 
unaware of the true facts. Fourth, the party asserting 
estoppel must rely on the other party's conduct, to its · 
detriment. 

(!Q) Estoppel and Waiver § 13--Estoppel--Against 
. Public Entities. 
Even when the elements of estoppel are present, 
estoppel will not be applied against the government if 
to do so would nullify a strong rule of policy adopted 
for the benefit of the public. 

(ill Estoppel and Waiver § 13--Estoppel--Against 
Public Entities--Binding Effect of One Public 
Agency's Acts on Another. 
For purposes of estoppel,· the acts of one public 
agency will bind another public agency only when 
there is privity, or an identity of interests between the 
agencies. 

COUNSEL 
H. Thomas Cadell, Jr., for Defendants and 
Appellants. 
Donald C. Carroll, Charles P. Scully IT and Frances 
C. Schreiberg as Amici Curiae on behalf of 
Defendants and Appellants. 
Corona & Prager, Thierman, Cook, Brown & Prager, 
John W. Prager, Jr., and Berta Peterson-Smith for 
Plaintiff and Respondent. *981 
Tensing & Tensing, Jon P. Tensing, Crosby, Heafey, 
Roach & May, Stephen A McFeely and Gideon 
Kanner a.s Amici Curiae. 

KENNARD,J. 
The prevailing wage law governs wages and other 
conditions of employment on public works, which 
include "[ c ]onstruction, alteration, demolition or 
repair work done under contract and paid for in 
whole or in part out of public funds .... " (Lab. Code, 
§ 1720, subd. (a); all further unlabeled statutory 
references are to the Labor Code.) "Public works" 
contracts awarded to private contractors must include 
stipulations requiring the contractors and 
subcontractors to pay their employees no less than 
the applicable prevailing wage rates, as determined 
by the Director of the Department of Industrial 
Relations (the Director).(§§ 1773.2, 1775.) 

This case involves an $18 million expansion of a 
public hospital. To keep the construction costs as low 
as possible, the public entity entered into a written 
agreement with a third party corporation, which 
appointed the public entity as its agent for all 
purposes on the construction project. The public 
entity, purportedly acting as agent for the third party 
corporation, then hired a private contractor to 
construct the project, without entering into the 
statutorily required stipulations that the contractor 
pay its employees the prevailing wage rates. 

The Director sought to require the contractor to pay 
its employees prevailing wages; the contractor then 
brought this action. challenging enforcement of the 
law against it. The trial court granted injunctive and 
declaratory relief, and the Court of Appeal affirmed, 
concluding on constitutional and equitable grounds 
that the Director could not enforce the prevailing 
wage law against the contractor. 

This case involves the following issues: 

First, does the prevailing wage law apply only when 
the contractor agrees to comply with it as part of the 
contract, or does . the obligation to pay prevailing 
wages have an independent statutory basis? *982 

Second, is the Director statutorily authorized to make 
the administrative determination that a contract for 
the construction of a public improvement is one for a 
public work? If so, does the making of such a 
detennination constitute an adjudication, so that 
procedural due process protections are required? 

Third, does the doctrine of equitable estoppel 
preclude any determination that in this case the 
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contractor is bound by the prevailing wage law? 

Fourth, is a civil penalty sought to be imposed on the 
contractor by the state invalid? 

We hold that the statutory obligation to pay the 
prevailing wage does not depend on the contractor's 
assent, that the Director may validly and 
constitutionally determine that a given project is for a 
public work, and that the doctrine of equitable 
estoppel does not prevent the Director from 
proceeding against the contractor. We emphasize, 
however, that the contractor may be entitled to 
indemnity from the public entity if it reasonably 
relied on the public entity's representations that the 
project was not subject to the prevailing wage law, 
and that when, as here, a contractor does rely in good 
fatth on such representations, equity prohibits the 
imposition of statutory penalties against the 
contractor for failing to pay the prevailing wage. 

We conclude that the judgment of the Court of 
Appeal should be reversed. 

Facts 

The parties stipulated to these facts: Tri-City Hospital 
District (the District) is a public hospital district and 
an independent political subdivision of the State of 
California. ln 1983, the District wanted to expand its 
hospital facilities. On June 28, 1983, the District 
entered into a written agreement with Imperial 
Municipal Services Group, Inc. (Imperial), a private 
corporation, for the construction of new facilities at 
Tri-City Hospital (the Expansion Project). The 
contract with Imperial specified that the sole role of 
Imperial was that of the seller of the property, and 
that the District was *983 appointed as Imperial's 
"agent and attorney-in-fact for all purposes 
respecting construction of the Expansion Project, 
including, without limitation, the engagement of 
contractors ... and the management and supervision 
of the construction of the Expansion Project." The 
contract further provided that "Purchaser [the 
District], as agent, shall cause contractors under such 
contracts to ... pay prevailing wages in accordance 
with the California Labor Code .... " 

Although Lusardi Construction Company (Lusardi) 
had served as a contractor on many public works, it 
made a business decision not to perform any public 
works contracts after 1980. During its negotiations 

with the District, Lusardi told the District that it did 
not enter into contracts for the construction of public 
works. The District represented to Lusardi that: (I) 
the Expansion Project was a private work and not a 
public work under the prevailing wage law, and 
therefore the payment of prevailing wages and 
keeping of payroll records was not required; (2) the 
Dtstrtct had received legal opinions determining that 
the Expansion Project was not a public work; and (3) 
Lusardi should compute its construction costs on the 
basis that the project was not a public work. Lusardi 
relied on the District's representations in calculating 
its construction costs. 

With the District purportedly acting as Imperial's 
"agent," Imperial and Lusardi then entered into a 
contract for the construction of the Expansion 
Project. Lusardi agreed to construct a "four-phase," 
108,?00-square-foot addition to Tri-City Hospital at a 
maxrmum cost of $18,350,000. The contract between 
Imperial and Lusardi did not refer to prevailing 
wages. 

In July 1983, Lusardi began worl< on the project. 
Lusardi and its subcontractors did not pay the 
prevailing wage, and did not comply with prevailing 
wage law requirements governing the hiring of 
apprentices and the maintenance of certified payroll 
records. After two and one-half years, Lusardi had 
completed significant portions of the project. 

In January 1986, the Director informed the District in 
writing of his tentative determination that the 
Expansion Project was a public work. In *984 May, 
the Division of Labor Standards Enforcement (the 
DLSE), a part of the Department of Industrial 
Relations (the Department), requested Lusardi to 
submit payroll records, and warned that failure to 
comply would subject Lusardi to statutory penalties. 
In August, the Director notified Lusardi and the 
District that he had made a fmal determination that 
the Expansion Project was a public work. In 
September, the Division of Apprenticeship Standards 
(the DAS), another arm of the Department, requested 
evidence of compliance with the statutory 
apprenticeship requirements from Lusardi. 

When Lusardi did not submit the certified payroll 
records, the DLSE sent a "penalty assessment letter'' 
to the District in November 1986, with a copy to 
Lusardi. The DLSE purported to assess a statutory 
penalty of $25 per day per employee, calculated on 
the basis of a minimum of 200 employees, retroactive 
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to August 1986. Although the construction contract 
provided that Lusardi was paid by Imperial and not 
by the District, the DLSE directed the District to 
withhold future payments due Lusardi, and to 
increase the amount withheld by $5,000 a day for 
each day of noncompliance beyond November 13, 
1986. 

The DAS wrote to Lusardi on November 13, 1986, 
that if it did not receive satisfactory proof of 
compliance with the statutory apprenticeship 
requirements within five days of the Jetter's receipt, it 
would initiate "proceedings for determination of 
willful noncornpl iance ... pursuant to Labor Code 
section 1777.7 .... "The DLSE and the DAS warned 
Lusardi that it could be subject to back-wage 
payments, civil penalties, public work debarment, 
and civil and administrative litigation. 

In November 1986, Lusardi filed this lawsuit and 
ceased all work on the Expansion Project. Lusardi's 
complaint sought declaratory and injunctive relief, 
alleging that the prevailing wage provisions of the 
Labor Code could not lawfully be applied to it 
consistent with due process. FNt 

FN I The DLSE filed a cross-complaint 
against the District alleging that the District 
had engaged in an unlawful scheme to 
circumvent the prevailing wage law in an 
effort to reduce its construction costs. The 
trial court sustained .the District's demurrer 
without leave to amend, and dismissed the 
cross- complaint. The Court of Appeal 
affirmed, and we granted review.Aubrv v. 
Tri-Citv Hospital Dist. (1989) 234 
Cal.App.3d 510 [265 Cal.Rotr. 4511, review 
granted March 15, 1990 (8011123), is now 
pending in this court. 

·The trial court issued a temporary restraining order 
and a preliminary injunction restraining defendants 
from enforcing or attempting to enforce the 
prevailing wage law against Lusardi. It subsequently 
granted Lusardi's motion for summary judgment. 
Based on the stipulated facts, the trial court ruled that 
the prevailing wage law could not be applied to 
Lusardi because of *985 the absence of the requisite 
contractual provisions and because Lusardi's due 
process rights bad been violated. 

The trial court determined that under the prevailing 

wage Jaw the responsibility for ensuring that the 
prevailing wage provisions were in a public work 
contract was on the agency awarding the contract. 
Because the contract contained no provisions 
requiring the prevailing wage to be paid, the trial 
court ruled that Lusardi bad acted reasonably as a 
matter of Jaw in concluding that the prevailing wage 
Jaw did not apply to it. The trial court also concluded 
that the Department's application of the public works 
standards to Lusardi violated Lusardi's right to 
reasonable notice and an opportunity to respond. 

The Court of Appeal affmned, holding that the 
Director's determination that the project was a public 
work without giving Lusardi notice and an 
opportunity to be heard violated procedural due 
process, and that the Director was barred under the 
doctrine of equitable estoppel from proceeding 
against Lusardi. 

Discussion 

1. Overview of the Prevailing Wage Law 

The Legislature has declared that it is the public 
policy of California "to vigorously enforce minimum 
labor standards in order to ensure employees are not 
required or permitted to work under substandard 
unlawful conditions, and to protect employers who 
comply with the law from those who attempt to gain 
competitive advantage at the expense of their workers 
by failing to comply with minimum labor standards." 
(§ 90.5, subd. (a).) The conditions of employment on 
construction projects financed in whole or in part by 
public funds are governed by the prevailing wage 
law.(§§ 1720-ll.§l.J. 

(lg) The overall purpose of the prevailing wage law 
is to protect and benefit employees on public works 
projects. (0. G. Sansone Co. v. Deoartme/11 o[ 
Transportation (1976) 55 Cal.App.3d 434. 458 [127 
Cal.Rptr. 799].) Subject to an exception not relevant 
here, under section 1720, subdivision (a), "public 
works" include "(c]onstruction, alteration, demolition 
or repair work done under contract and paid for in 
whole or in part out of public funds .... " Section 1771 
provides that not less than the general prevailing rate 
of wages must be paid to all workers employed on 
public works projects costing more than $1,000. 
Section 1770 requires the Director to malce the 
prevailing wage rate determination, based on a 
method defmed in section 1773. *986 
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Section 1 773 requires the public entity "awarding any 
contract for public work, or otherwise undertaking 
any public work," to obtain from the Director the 
general prevailing rate for each craft, classification or 
type of worker needed to execute the contract. The 
public entity must specify those rates in its call for 
bids, in bid specifications, and in the contract or, 
alternatively, must specify in those documents that 
the prevailing wage rates are on file in its principal 
office. ( § 1773 .2.) 

A contractor for a public works project that fails to 
pay the prevailing rate to its workers is liable for the 
deficiency and is subject to a statutory penalty. (§ 
1775.) Deficiencies and penalties are to be withheld 
by the awarding body from sums due under the 
contract. (§ 1727.) If the money due a contractor 
from an awarding body is insufficient to pay all of 
the imposed penalties and deficiencies, or if the 
public works contract does not provide for payments 
by the awarding body to the contractor, the DLSE is 
authorized to bring an action to recover the 
deficiencies due and penalties assessed.(§ 1775.) I'Nl 

FN2 Each contractor and subcontractor must 
maintain complete and accurate records 
showing the names, occupations, addresses 
and Social Security numbers of all workers 
employed on public works projects, and 
detailing the actual hours worked and wages 
paid. (§ 1776, subd. (a).) The awarding body 
must insert stipulations in the construction 
contract requiring compliance with the 
recordkeeping provisions. (§ 1776, subd. 
(g).) Certified copies of these records must 
be made available for inspection or 
furnished upon request to representatives of 
the awarding body or the Department. (§ 
1776, subd. (b).) Failure to do so within 10 
days after receipt of the request subjects the 
contractor or subcontractor to forfeiture of 
$25 "for each calendar day, or portion 
thereof, for each worker, until strict 
compliance is effectuated." (§ 1776, subd. 
(f).) Additionally, noncompliance may lead 
to prosecution on a misdemeanor charge. (§ 
1777.) 

This statutory scheme also governs the employment 
of apprentices. Section 1777.5 requires the 
employment of apprentices on public works projects 
under the terms of a statutory formula, and mandates 
that the awarding body insert stipulations in the 

construction contract requiring compliance with the 
apprenticeship provisions of the prevailing wage law. 
Section 1777.7 specifies sanctions for failure to 
comply with the apprenticeship requirements, 
including debarment from public works contracting 
and monetary penalties. 
Any public agent who wilfully fails to comply with 
any provision of the prevailing wage law is guilty of 
a misdemeanor.(§ 1777.) 

2. Statutory Obligation by Contractor on Public 
Work to Pay Pruvailing Wages 

Cli) The threshold issue here is whether the 
obligation of a contractor on a public works project to 
pay the prevailing wage is based exclusively on 
contractual provisions, or whether such an obligation 
flows from a statutory duty to pay the prevailing 
wage imposed on the contractor independent of any 
contractual requirement. The Court of Appeal 
implicitly assumed, without deciding, that the 
contractor's duty to pay prevailing wages arose from 
statute ... 987 

As noted above, sections 1773.2, 1775, 1776, 
subdivision (g), and 1777.5 generally require the 
contracting public entity, either through 
specifications in the notice for bids or by stipulations 
in any resulting contract, to notify the contractor of 
the applicability of the prevailing wage law and the 
possibility of penalties and forfeitures in the event of 
noncompliance. Lusardi contends that these statutes 
reflect a legislative intent that the prevailing wage 
laws are enforceable oiily when a provision requiring 
their observance is contained in the contract between 
the public agency and the contractor. We disagree. 

Lusardi's proposed interpretation violates section 
1771, which provides that "[e]xcept for public works 
projects of one thousand dollars ($1 ,000) or less, not 
less than the general prevailing rate of per diem 
wages ... shall be paid to all workers employed on 
public works." (Italics added.) By its express 
language, this statutory requirement is not limited to 
those workers whose employers have contractually 
agreed to pay the. prevailing wage; it applies to "all 
workers employed on public works." (Italics added.) 

Q) Moreover, Lusardi's proposed interpretation 
would defeat the legislative objective. The object that 
a statute seeks to achieve is of primary importance in 
statutory interpretation. (People v. Jeffers (1987) 43 
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Cal.3d 984. 997 [239 Cal.Rotr. 886. 741 P.2d 11271; 
J11dson Steel Coro. v. Workers' Como. Appeals Bd. 
(] 978) 22 Cal.3 d 658, 669 [ 150 Cal.Rptr. 250. 586 
P.2d 564].) W2.) The overall purpose of the prevailing 
wage law, as noted earlier, is to benefit and protect 
employees on public works projects. This general 
objective subsumes within it a number of specific 
goals: to protect employees from substandard wages 
that might be paid if contractors could recruit labor 
from distant cheap-labor areas; to permit union 
contractors to compete with nonunion contractors; to 
benefit the public through the superior efficiency of 
well-paid employees; and to compensate nonpublic 
employees with higher wages for the absence of job 
security and employment benefits enjoyed by public 
employees. (Division of Lab. Stds. Enforcement v. 
Ericsson ln(ormation Systems, inc. (1990) 221 
Cal.App.3d 114. 123 [270 Cal.Rptr. 751: 0. G. 
Sansone Co. v. Department o(Transoortation. suora. 
55 Cal.App.3d at pp. 458-460.)@ These objectives 
would be defeated if we were to accept Lusardi's 
interpretation. 

As the facts of this case show, both the awarding 
body and the contractor may have strong fmancial 
incentives not to comply with the prevailing wage 
law. To construe the prevailing wage law as 
applicable only when the contractor and the public 
entity have included in the contract language 
requiring compliance with the prevailing wage law 
would encourage awarding bodies and contractors to 
legally circumvent the law, resulting in payment of 
less than the prevailing wage to workers on 
construction projects *988 that would otherwise be 
deemed public works. To allow this would reduce the 
prevailing wage law to merely an advisory expression 
ofthe Legislature's view. 

Lusardi argues that the legislative history of the 
prevailing wage law supports its position that the iaw 
applies only when the contractor agrees to it in 
writing. Yet there is nothing in the legislative history 
that establishes an intent by the Legislature that 
contractors on public works projects who failed to 
execute such agreements are not bound by the 
prevailing wage laws. FN

3The awarding body and 
contractor are required to take steps to assure that the 
prevailing wage law is observed. lt does not follow, 
however, that the law is intended to be optional with 
the contracting parties. 

FN3 At least one feature in the legislative 
history of the statutory scheme strongly 

favors the conclusion that the Legislature 
intended the contractor's obligation to pay 
prevailing wages to be both statutory and 
contractual. Section 17 81, before its repeal 
in 1957 (Stats. 1957, ch. 396, § 1, p. 1240), 
read: "The penalties and remedies provided 
for in sections 1775 and 1777 shall be the 
exclusive penalties and remedies against any 
contractor or subcontractor for any violation 
of sections 1770 to 1777 or of the provisions 
inserted in any call for bids, specifications or 
contracts pursuant thereto." (Italics added.) 

The Legislature's use of the disjunctive "or" in tbis 
provision indicates that it viewed contractors and 
subcontractors as liable either for violation of their 
statutory obligation to pay prevailing wages, or for 
violation of their cmitractual stipulations to do so. 
The repeal of the statute does not change this, but 
merely clarifies that the Legislature no longer intends 
the statutory remedies to be exclusive. (See 
Comment, Employee Rights: Enforcement of the 
Public Works Prevailing Wage Obligation (1981) 14 
Loyola L.A. L.Rev. 311,328, fn. 110.) 

For these reasons, Lusardi's argument that the 
prevailing wage law applies only wh.en the contractor 
assents to it in writing is rejected. 

3. Director's Authority to Determine Coverage 

(1) The Court of Appeal assumed for the purpose of 
·analysis that the Director could make the 
determination that a project was- a . public work. 
Lusardi contends that the Director has no statutory 
authority to determine that a construction project is a 
"public work" within the meaning of the Labor Code, 
and thus subject to the statutory requirement that 
"prevailing wages" be paid. We disagree. 

The Director is the chief officer of the Department. (§ 
51.) The stated function of the Department is to 
"foster, promote and develop the welfare of the wage 
earners of California, to improve their working 
conditions, and to advance their opportunities for 
profitable employment." (§ 50.5.) The Director's 
statutory authority is broad: "The director shall 
perform all duties, exercise all powers and 
jurisdiction, assume and discharge all responsibilities, 
and carry out and effect all purposes vested by law in 
the department, *989 except as otherwise expressly 
provided by · this code." (§ 54.) The Director 
possesses explicit authority to make rules. Section 55 
provides in pertinent part: "[T}he director may, in 
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accordance with the provisions of [the Administrative 
Procedure Act], make such rules and regulations as 
are necessary to carry out the. provisions of this 
chapter and to effectuate its purposes." FN4 

FN4 Section 59, part of the same chapter as 
sections 54 and 55, provides: "The 
department through its appropriate officers 
shall administer and enforce all laws 
imposing any duty, power, or function upon 
the offices or officers of the department." 

· These statutes establish a legislative intent to give the 
Director plenary authority to promulgate rules to 
enforce the Labor Code. Although no statute 
expressly gives the Director the authority to make 
regulations governing coverage, such authority is 
implied. " '[T]he authority of an administrative board 
or officer, ... to adopt reasonable rules and 
regulations which are deemed necessary to the due 
and efficient exercise of the powers expressly granted 
cannot be questioned. This authority is implied from 
the power granted.' " (California Drive-in Restaurant 
Assn. v. Clark (1943) 22 Ca\.2d 287, 303 [140 P.2d 
657].) Thus, this court has previously upheld labor 
regulations under the same general statutory scheme 
"for which there is no express statutory or 
constitutional authority." (Kerr's Catering Service v. 
Department oUndustrial Relations (1962) 57 Cal.2d 
319.330 [19 Cai.Rntr. 492.369 P.2d 201.) 

Under these standards, the Director's interpretation of 
the statutes as authorizing the making. ofregulations 
governing coverage of the prevailing wage laws iE 
well within the broad scope of his authority. 
Exercising that authority, the Director has made 
regulations governing coverage of the prevailing 
wage law. FN~nder the regulations, issues of 
coverage of the prevailing wage law are determined 
by the Director or the DLSE as the Director's 
designee. Lusardi does not contend that the 
regulations themselves are invalid. For the reasons 
discussed earlier, we hold that the Director's 
interpretation of his statutory authority is reasonable, 
and that the Director has the power to determine that 
a construction project is a "public work." "990 

FN5 At the time of the coverage 
determination in this case, former California 
Administrative Code, title 8, section 16207.5 
provided in relevant part: "The Director 
shall establish and coordinate the 
administration of the State's prevailing wage 

law, including the determination of coverage 
issues." (This regulation has since been 
recodified at California Code of 
Regulations, title 8, section 161 00.) Former 
California Administrative Code, title 8, 
section 16207.7 specified: "Any issue as to 
coverage of or amount of the prevailing 
wage raised by an awarding body or other 
interested party shall be referred to the 
Director, except that if it involves an issue 
raised after a contract is let, DLSE shall 
exercise discretion in the enforcement of the 
law .... DLSE shall refer ... any issue as to 
coverage which is not routine to the 
Director's office as soon as possible to 
coordinate with Departmental policy." (This 
regulation appears now in somewhat 
different language in California Code of 
Rel!lllations, title 8. section 16301.) 

4. Due Process Implications of Director's Coverage 
Determinations 

ljJ0 Lusardi contends that the Directot's 
determination in August 1986 that the Expansion 
Project was a public work without affording Lusardi 
notice and an opportunity to be heard violated its 
right to procedural due process under the state and 
federal Constitutions. This argument mirrors the 
reasoning of the Court of Appeal, which held that 
because the administrative finding that a project was 
a public work was of great importance to the 
contractor, procedural due process attached. We 
disagree. 

The Court of Appeal correctly observed that 
procedural due process "does not require any 
particular form of notice or type of hearing." 
Thereafter, the Court of Appeal focused exclusively 
on the importance of the interests involved. The court 
stated that whether the project was a public work was 
"a matter of great importance to the contractor." The 
court found it significant that the Director had 
promulgated regulations allowing for hearings to 
determine prevailing wage rates; this was, in the 
court's view, another "important determination"· to be 
made in connection with the prevailing wage law, 
though not directly relevant to this case. The court 
observed that it could "conceive of no adjudication 
under the prevailing wage law more important to a 
contractor than the foundational adjudication of the 
very nature of the job-whether it is 'public' or 'private' 
works." The court then concluded that Lusardi's due 
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process rights had been violated by this adjudication. 

The Court of Appeal erred in assuming that the 
Director's determination that the project was a public 
worl( is an "adjudication" resulting in a deprivation 
requiring procedural due process. 

Careful review of the statutory scheme, however, 
makes clear that the Director has no power to 
adjudicate whether a project is a public work, or to 
independently deprive a contractor such as Lusardi of 
any property interest. Instead, when the contract does 
not provide for a money payment from the awarding 
body to the contractor, the Director is authorized 
under the statute only to bring charges in court 
against a contractor for failing to pay the prevailing 
wage. The court has the sole power to determine 
whether the contractor is liable for any 
underpayment, and to ma](e a binding order that the 
payments be made. The Director's role in this process 
is purely prosecutorial. 

The srarute governing this case is section 1775. It 
· provides, in pertinent part: "[I)n all cases where the 

contract does not provide for a money payment by 
the awarding body to the contractor, the awarding 
body shall *991 notify the (DLSE] of the violation 
and the [DLSE], if necessary with the assistance of 
the awarding body, may maintain an action in any 
court of competent jurisdiction to recover the 
penalties and the amounts due provided in this 
section." (Italics added.) 

Here, the contract did not provide for a money 
payment from the District to Lusardi. Accordingly, 
the Director, through the DLSE, was authorized to 
bring an action in court for recovery of the 
underpayment. Contrary to the Court of Appeal's 
assumption, the Director was not authorized to, and 
did not, "adjudicate" anything. The Director's role in 
deciding that the prevailing wage law had been 
violated was no more "adjudicatory" than a district 
attorney's decision that a criminal statute has been 
violated. 

lt is true that after the Director made his 
determination that the project was a public work, he 
caused the DLSE to direct the District to withhold 
purported future payments to Lusardi. This did not 
result in a deprivation of property. Because "the 
contract does not provide for a money payment by 
the awarding body to the contractor" (§ 1775), this 

purported direction to withhold payments was 
meaningless. FN

6The DLSE ordered the District to 
perform an impossible act. 

FN6 In this case the District, though it did 
not directly award the contract to Lusardi, is 
the awarding body within the meaning of the 
statutory scheme. As explained earlier, the 
District entered into a contract under which 
Imperial, a private corporation, would build 
the Expansion Project and sell the completed 
Expansion Project to the District; the 
contract provided that the District was 
appointed as Imperial's "agent ... for all 
purposes ... including, the engagement of 
contractors ... and the management and 
supervision of the Expansion Project." As 
Imperial's "agent," the District negotiated 
with Lusardi for the award of the 
construction contract. Under section 1722, 
"awarding body" means "department, board, 
authority, officer or agent awarding a 
contract for public work." (Italics added.) 

The Director did not order Lusardi to begin paying 
the prevailing wage, nor did the Director have any 
power to do so. The DAS did warn Lusardi that if it 
did not comply with the statutory apprenticeship 
requirements, the DAS would initiate "proceedings 
for determination of willful noncompliance ... 
pursuant to ... section 1777.7 .... " The DAS has not, 
however, initiated such proceedings. 

Thus, what the Director and his designees did in this 
case was to notify the District and Lusardi that, in the 
view of the authorities, the project was a public work 
and the prevailing wage law applied. There is no 
statute requiring the Director to so notify an awarding 
body or contractor; apparently the Director did so in 
the hope that voluntary compliance could avoid the 
necessity to bring an action under section 1775. But 
before the Director could bring a court action to 
recover the amounts due under section 177 5, Lusardi 
sued the Director, claiming its due process rights 
were violated. *992 

There is apparently no case that is precisely on point. 
But there is a substantial body of case Jaw that is 
wholly supportive of the conclusion that a party in 
Lusardi's situation has no procedural due process 
rights to notice or a hearing until an executive branch 
official files formal civil or criminal charges against 
it. 
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Thus, in SEC v . .Jerrv T. O'Brien. Inc. (1984) 467 
U.S. 735. 742 [81 L.Ed.2d 615. 621. 104 S.Ct. 27201. 
the high court stated that "because an administrative 
investigation adjudicates no legal rights," the due 
process clause of the federal Constitution is "not 
implicated .... " In the context of administrative 
process that, unlike the main procedure at issue here, 
does include an administrative hearing, the courts 
have consistently held that "due process do[es] not 
require a hearing at the initial stage or at any 
particular point or at more than one point in an 
administrative proceeding so long as the requisite 
hearing is held before the fmal order becomes 
effective." (Opp Cotton Mills v. Administrator (1941) 
312 U.S. 126. 152-153 [85 L.Ed. 624. 640. 61 S.Ct. 
524); see Hodel v. Virginia Surface Mining & Reel. 
Assn. (1981) 452 U.S. 264. 303 [69 L.Ed.2d I. 33. 
I 01 S.Ct. 2352].) 

In the more closely related context of official action 
that, like a criminal prosecution and the procedure 
under section 177 5, contemplates not an 
administrative hearing but a court trial after an 
executive official has filed charges, the courts have 
also refused to hold that procedural due process 
requires notice and a hearing prior to the filing of 
charges. 

A representative analysis is found in Baltimore Gas 
& Elec. Co. v. Heintz (4th Cir. 1985) 760 F.2d 1408. 
1419,certiorari denied474 U.S. 847 [88 L.Ed.2d 116. 
106 S.Ct. 141): "The mere determination to enforce 
the statute or regulation in some cases and not to· 
enforce [it] in others, without more, may entitle one 
to an explanation from the agency designed to 
facilitate judicial review of the decision, but such an 
action does not constitute a deprivation of due 
process. That standard has 'generated an almost 
unbroken line of cases upholding prosecutors' powers 
to decide who and how to charge.' [Citations.]" 
(Accord, e.g., United States v. Patterson (9th Cir. 
1972) 465 F.2d 360. 36\,cert. den.409 U.S. 1038 [34 
L.Ed.2d 487. 93 S.Ct. 516) ["It is sufficient if a 
hearing is had prior to the final order which deprives 
the person of his liberty.").) 

(2) Thus, the case Jaw establishes that a person 
against whom criminal or civil charges may be filed 
has no procedural due process right to notice and a 
hearing until and unless an executive branch official 
actually files formal civil or criminal charges. 

A contrary conclusion would result in serious 
mischief. For example, a place of prostitution that 
learned that the district attorney planned to file a 
*993 civil "red light" action against it to abate a 
nuisance could demand that, before charges were 
filed, a hearing be held on the prosecutor's decision to 
file. (But see Pen. Code. § I 1225 et seq.) Or the 
Attorney General, having decided to seek an 
injunction under the unfair competition statute to halt 
a campaign of false advertising targeting senior 
citizens, would be required to subject the decision to 
proceed to a hearing. (But see Bus. & Prof. Code, § 
J 7200 et seq.) Or the Division of Medical Quality of 
the Medical Board of California, having determined 
as a result of an investigation that charges should be 
brought against a physician for unprofessional 
conduct, would be required to provide the physician, 
under Lusardi's theory, with notice and an 
opportunity to be heard before an accusation could be 
brought. (But see Gov. Code, § I I 500 et seq.; Bus. & 
Prof. Code, § 2220 et seq.) The examples could 
easily be multiplied. 

C2i) The Director's decision that a project is a public 
work may lead to further action that triggers due 
process rights. Should the DLSE seek to recover 
underpayments of the prevailing wage from Lusardi 
in a court action under section 1775, Lusardi will be 
entitled to fully litigate the issue of its liability in the 
trial court. But at the time the Director's preliminary 
determination is made, no process is due. 

5. Coverage Determinations and Judicial Piiwers 

(]) Lusardi argues that the Director's determination 
that a contract is a public work impermissibly 
intrudes on judicial powers under the standards set 
forth in McHugh v. Santa Monica Rent Control Bd. 
(1989) 49 Cal.3d 348 [261 Cal.Rptr. 318. 777 P.2d 
ill We do not agree. 

In McHugh v. Santo Monica Rent Control BeL supra. 
49 Ca1.3d 348, this court held that administrative 
agencies that are legislatively authorized to hold 
hearings and order relief may constitutionaliy do so 
when the exercise of such power is reasonably 
necessary to effectuate the agency's legitimate 
regulatory purposes, and "the 'essential' judicial 
power (i.e., the power to make .enforceable, binding 
judgments) remains ultimately in the courts, through 
review of agency determinations." (lei., at p. 372, 
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italics omitted.) 

Here, tbe Director's determination that a project is a 
public work does not violate the principles set forth 
in .McHugh v. Santa .Monica Rent Control Bd.. swJra, 
49 Cal.3 d 348. The Director's determination cannot 
be accurately characterized as "judicial," because it 
does not encompass the conduct of a hearing or a 
binding order for any type of relief. 

6. Lusardi Has Not Demonstrated Impermissible 
"Retroactive Enforcement" of the Prevailing Wage 

Law 

Lusardi argues that any application of the prevailing 
wage laws against it requiring the payment of higher 
wages to its employees on the *994 Expansion 
Project, or subjecting it to penalties for failing to 
comply with the prevailing wage laws, violates state 
and federal due process guarantees and amounts to 
imperinissible "retroactive enforcement." Lusardi's 
theory, which the Court of Appeal found unnecessary 
to address, is that because the contract contained no 
provision requiring it to pay the prevailing wage, it 
had no notice of such a requirement. In support of 
this theory Lusardi relies on Lambert v. Ca/i[ornia 
(1957) 355 U.S. 225 (2 L.Ed.2d 228, 78 S.Ct. 240]. 

Lusard.i's retroactive enforcement argument is 
premised on its contention that the obligation to pay 
prevailing wages arises solely from the contract. As 
shown above, however, this is incorrect; the 
obligation of a ·contractor to pay prevailing wages on 
a public work is statutory in nature. 

In Lambert v. Cali[ornia, supra. 355 U.S. 225, the 
United States Supreme Court held that an ordinance 
making it a criminal offense for a person convicted of 
a felony to fail to register with a city if the person 
remained for more than five days in the city was 
unconstitutional as applied to a person who had no 
actual knowledge of the ordinance, when no showing 
was made of the probability of such knowledge. 
Lambert solely concerns the state of mind requisite to 
an individual's criminal liability. {Texaco, Inc. v. 
Short (1982) 454 U.S. 516, 537 fn. 33 [70 L.Ed.2d 
738. 756, 102 S.Ct. 7811; see United States v. Freed 
(1971) 401 U.S. 601. 608-609 [28 L.Ed.2d 356, 362-
363, 91 S.Ct. 11 121.) Thus, it has no application here. 

7. Equitable issues 

~ Tne Court of Appeal was persuaded that the 
doctrine of equitable estoppel bars the Director from 
determining that the Expansion Project was a public 
work. Lusardi renews that contention here, arguing 
that it relied on the District's representations that the 
project was not subject to the prevailing wage law, 
and that to now allow the Director to enforce the 
prevailing wage law against it would violate 
equitable principles. Not so. 

(2) Generally, four elements must be present for the 
doctrine of equitable estoppel to apply. First, the 
party to be estopped must have been aware of the 
facts. Second, that party must either intend that its act 
or omission be acted upon, or must so act that the 
party asserting estoppel has a right to believe it was 
intended. Third, the party asserting estoppel must be 
unaware of the true facts. Fourth, the party asserting 
estoppel must rely on the other party's conduct, to its 
detriment. (Lentz v. McMahon 0989) 49 Cal.3d 393, 
398-399 [261 Cal.Rptr. 310,777 P.2d 831:) (lQ) Even 
when these elements are present, estoppel will not be 
applied against the government if to do so would 
nullify a strong rule of policy adopted for the benefit 
of the *995 public.(Jbid.; accord, e.g., City o(Long 
Beach v. Mansell (1970) 3 Cal.3d 462. 488 l2J. 
Cal.Rptr. 23. 476 P.2d 423].) 

(JDiJ Lusardi's attempt to invoke the doctrine against 
the Director must fail because the elements of 
equitable estoppel are entirely lacking against the 
Director. Lusardi does not and cannot claim that it 
justifiably relied on acts or omissions of the Director. 
Rather, Lusardi argues that the actions of the District 
led to Lusardi's reliance, and that the acts of the 
District should be attributed to the Director. 

QD The acts of one public agency will bind another 
public agency only when there is privity, or an 
identity of interests between the agencies. ( Citv and 
Countv o( San Francisco v. Grant Co. ( 1986) 181 
Ca!.App.3d 1085, l 092 [227 Cal.Rptr. 1541; 
California Tahoe Regional Planning Agencv v. Dav 
& Night Electric, inc. (] 985) 163 Cal.App.3d 898, 
904-905 [210 Cal.Rptr. 481; see Lerner v. Los 
Angeles Cirv Board o( Education (I 963) 59 Cal.2d 
382. 397-399 [29 Cai.Rptr. 657. 380 P.2d 97].) 

~ In this case, there is no privity or identity of 
interest between the District and the Director. 
Instead, there is a direct and palpable conflict. As its 
actions clearly evidence, the District had an interest 
in obtaining the lowest possible cost for construction 
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of the hospital expansion project. The interest of the 
Director is in enforcing the prevailing wage laws. 
Contractors that do not pay the prevailing wage to 
their workers enjoy a competitive advantage over 
contractors that do, and may be preferred by local 
government agencies for public works projects, 
because the construction dollar will purchase more 
when a contractor paying less than the prevailing 
wage is selected. The facts of this case illustrate this 
conflict of interest: the District seeks to avoid the 
prevailing wage law, while the Director seeks to 
enforce it. 

Lusardi argues that Waters v. Division of Labor 
Standards En(orcemenr (1987) 192 Cal.App.3d 635 
[237 Cal.Rotr. 546] (hereafter Waters) supports a 
finding that the Director is estopped from 
determining that the project is subject to the 
prevailing wage law. We disagree. 

In Waters. supra, 192 Cal.Apo.3d 635, a city 
published a notice for bids on a construction project 
stating that, under section I 773, prevailing wages 
were to be paid by the contractor, but failing to set 
forth the prevailing wage rates or to include a 
statement that the rates were on file with the city, as 
required by section 1773.2. The contractor consulted 
with a city architect, who mistakenly indicated that 
the prevailing rates for carpentry were considerably 
lower than the applicable rate established by the 
Director. Based on *996 this incorrect information, 
the contractor concluded that the rates paid by his 
carpentry subcontractor were greater than the 
prevailing wage. Thereafter, the DLSE determined 
that the carpenters had been underpaid; it levied a 
penalty for the underpayment, and ordered the city to 
withhold the amount of the underpayment plus the 
penalty from payments due the contractor. The 
contractor sued the DLSE. On appeal from a 
judgment in favor of the contractor, the appellate 
court held that although the contractor was liable for 
the underpayment, the DLSE was estopped by the 
actions of the city from collecting the penalty. (192 
Cal.Anp.3d at pp. 639-642.) 

The Waters court declined to apply estoppel to 
preclude enforcement of the prevailing wage law 
against the contractor, and held that the contractor 
was liable for the difference between the amount paid 
and the prevailing wage rate. (Waters, supra, 192 
Cal.Aop.3 d at p. 639 .) Thus, Waters does not support 
an application of the doctrine of estoppel to preclude 
a detennination that a project is a public work. 

Moreover, the Waters court never con~idered the 
question whether the city and the DLSE shared the 
requisite privity or identity of interests. 

Waters does, however, contain an insight of 
considerable value to this case. The Waters court 
concluded that there was no "strong rule of policy" 
that would require the imposition of a penalty on the 
contractor, who had reasonably and in good faith 
attempted to comply with the requirements of the 
prevailing wage law. (Waters, supra, 192 Cal.App.3d 
at pp. 641-642.) We agree that in a proper case 
equitable considerations may preclude the imposition 
of statutory penalties against a public work contractor 
for failing to pay the prevailing wage. This is such a 
case. Here, Lusardi acted in good faith in entering 
into the contract on the basis of the District's 
representations, assertedly on the advice of its 
attorneys, that the project was not subject to the 
prevailing wage law. Under the circumstances of this 
case it would be inequitable for Lusardi to be held 
liable for penalties for failure to pay the prevailing 
wage. Lusardi's exposure to liability must be limited 
to the amount of underpayment. 

This conclusion comports with this state's policy, 
reflected in Civil Code section 3275, that when a 
party incurs a loss in the nature of a forfeiture or 
penalty, but makes full compensation to the injured 
party, he or she may be relieved from the forfeiture or 
penalty except when there has been a grossly 
negligent, willful or fraudulent breach of a duty. 
California courts have applied this principle when 
necessary to accomplish substantial justice. (See 
Vallev View Home of Beaumont. Inc. v. Department 
of Health Services (1983) 146 Cai.App.3d 161, 168 
[194 CaLRptr. 56].) Similarly, courts refuse to 
impose civil penalties against a party who acted with 
a good *997 faith and reasonable belief in the legality 
of his or her actions. (Whaler's Village Club v. 
California Coastal Com. (] 985) 173 Cai.App.3d 240, 
263 [220 Cal.Rptr. 2); No Oil Inc. v. Occidental 
Petroleum Corp. (1975) 50 Cai.App.3d 8, 30 [123 
Cal.Rptr. 589].) In this case substantial justice would 
not be achieved by a resolution that left Lusardi liable 
for statutory penalties under section 1775 for failing 
to pay the prevailing wage when it acted in good faith 
and on the express representations of a governmental 
entity. Based on these equitable principles, Lusardi 
should also not be liable for penalties under either 
section 1777.7 (relating to failure to comply with the 
apprenticeship provisions of tbe prevailing wage law) 
or section 1813 (involving noncompliance with 
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overtime provisions of the prevailing wage law) 
based on violations allegedly occurring before 
Lusardi ceased work on the project in this case. 

We also note in connection with the equitable issues 
raised in this case that although the contract between 
Imperial and the District specified that the prevailing 
wage was to be paid, the stipulation of the parties 
makes clear that the District expressly represented to 
Lusardi that the construction project was not a public 
work and therefore the prevailing wage law did not 
apply, and that Lusardi relied in good faith on these 
representations. These facts strongly suggest that 
Lusardi has remedies against the District, lmperial, 
and perhaps others for indemnification of any sums it 
may be required to pay as a result of application of 
the prevailing wage law. (See generally, Rozay's 
Transfer v. Local Freight Drivers L. (9th Cir. 1988) 
850 F.2d 1321; Southwest Administrators, Inc. v. 
Rozay's Transfer (9th Cir. 1986) 791 F.2d 
769.)Moreover, if the District made material 
misrepresentations to Lusardi, as the stipulated facts 
suggest, Lusardi may ·be entitled to recover for all 
other consequential damages it suffered as a result of 
such wrongful conduct, in addition to indemnification 
for amounts due under the prevailing wage law. (Civ. 
Code.§ 3333.) 

8. Secrion 1776 Penalties 

Lusardi separately challenges numerous specific 
provisions of the prevailing wage law relating to 
penalties. The Court of Appeal did not reach 
Lusardi's specific challenges. 

As described above, in May 1986 the DLSE directed 
Lusardi to submit certified payroll records and 
warned that failure to do so would subject Lusardi to 
statutory penalties. Lusardi did not comply with the 
request. In November 1986, the DLSE sent a 
"penalty assessment letter" to the District, with a 
copy to Lusardi. The letter purported to assess a 
statutory penalty of $25 per day per employee, under 
section 1776, subdivision (f), calculated on *998 the 
basis that there were a minimum of 200 employees, 
and made retroactive to August 30, 1986. The DLSE 
directed the District to withhold $3 80,000 from 
future progress payments due. Lusardi, and to 
increase the amount withheld by $5,000 per day for 
each day of noncompliance beyond November 13, 
1986. 

Lusardi contends that the penalties imposed against it 
violate procedural due process guarantees because 
they constitute a deprivation of its property without a 
hearing. Lusardi also argues that section 1776, 
subdivision (f), violates the prohibition of 
unreasonable searches and seizures under the Fourth 
Amendment to the United States Constitution. We do 
not reach the merits of these arguments because, as 
we shall explain, the DLSE's letter purporting to 
impose the penalty was ineffective. 

Under subdivision (f) of section 1776, a contractor 
has 10 days in which to comply with a request to 
submit certified payroll records. If the contractor fails 
to do so, the statute provides: "In he contractor shall, 
as a penalty to the state or political subdivision on 
whose behalf the contract is made or awarded, forfeit 
twenty-five dollars ($25) for each calendar day, or 
portion thereof, for each worker, until strict 
compliance is effectuated. Upon request of the [DAS] 
or the [DLSE), these penalties shall be withheld from 
progress payments then due." 

In this case, there was no contract between Lusardi 
and the District. The only contract to which Lusardi 
was a party was the construction contract between it 
and Imperial. The District itself had no funds to 
withhold from Lusardi; thus, the DLSE's letter 
directing the District to withhold funds had no legal 
force. 

Because the DLSE has talcen no effective steps to 
impose a penalty on Lusardi under section 1776, 
subdivision (f), Lusardi is in the same position as if 
the DLSE had never asserted the applicability of that 
subdivision. ln this context, a ruling on the 
constitutionality of section 1776, subdivision (f), 
would be purely advisory. We have no assurance that 
Lusardi would refuse to comply with a renewed 
request for records. Nor is there any reason to believe 
that the DLSE would necessarily seek penalties 
before affording Lusardi an opportunity to contest the 
matter in court. We decline to reach the questions 
regarding the constitutionality of section 1776 in this 
hypothetical context. (See Hodel v. Virginia Surface 
Mining & Reel. Assn .. suvra, 452 U.S. 264. 304 [69 
L.Ed.2d I, 33-34]; Pacific Legal Foundation v. 
California Coastal Com. 0982) 33 Cal.3d 158, 173-
lli [188 Cal.Rptr. 104, 655 P.2d 306].)*999 

9. Additional issues 
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Lusardi argues that sections 1727 through 1733 are 
unconstitutional because they authorize the seizure of 
property without a hearing, and that sections 1775, 
1777.7 and 1813 are unconstitutional because they 
provide for excessive penalties that are imposed 
without a bearing. As we have explained earlier, 
Lusardi is not liable for penalties under the latter 
three sections based on any violation allegedly 
occurring before it ceased work on the Expansion 
Project. Accordingly, we do not address Lusardi's 
contentions regarding these sections. 

Sections 1727 through 1733 generally govern the 
circumstances under which awarding bodies may 
withhold sums from contractors, and provide for 
recovery of withheld sums. As noted above, here 
there was no contract between the contractor and the 
awarding body, and no sums were or could have been 
withheld from Lusardi by the District. The Director 
has not sought to apply any of these statutes against 
Lusardi. Under the circumstances, sections 172 7 
through 1733 are inapplicable. We decline to address 
the merits of legal questions not posed by the facts of 
this case. 

Disposition 

The judgment of the Court of Appeal is reversed. 

Lucas, C. J., Mask, J., and George, J., concurred. 
PANELLI,J., 
Concurring and Dissenting. 

I dissent from the · majority's holding that the 
obligation of a contractor on a public workS project to 
pay the prevailing wages arises from a statutory duty 
independent of any contractual agreement or notice to 
the contractor. (Maj. opn., ante, at pp. 986-988.) The 
majority bases its conclusion on the language of one 
of the public works law's provisions that the 
prevailing wage " 'shall be paid to all workers 
employed on public works.' " (Jd. ahft· 987, i:ali.cs 
omitted, quoting Lab. Code, § 1771.) The maJonty 
also asserts that requiring contractors to comply with 
the public works laws only when their contracts 
require it would defeat the legislative objective of 
ensuring that workers on public works be paid the 
prevailing wages. (Maj. opn., ante, at p. 987.) I 
disagree with the majority's interpretation of the 
prevailing wage laws. In my view, the statutory 
scheme as a whole does not disclose a legislative 
intent to hold contractors liable for paying the 

prevailing wages when the contract does not require 
those wages to be paid; rather, it reflects a view that 
the Legislature intended contractors to be aware of 
their obligations under the prevailing *I 000 wage 
laws before entering into a contract for public works. 
As a consequence, the result that the majority in this 
case reaches is patently unfair and, in my view, 
unconstitutional as a violation of due process; there is 
no evidence that the Legislature intended such a 
result. 

FN 1 All further statutory references are to 
the Labor Code unless otherwise noted. 

In interpreting the prevailing wage laws, we must 
look at the statutory scheme as a whole in order to 
harmonize the various elements. (Mattice 
InvestmenTs, Inc. v. Division o( Labor Standards 
En(orcemenl (]987) 190 Cai.App.3d 918, 923 [235 
Cal.Rntr. 5021; Bowland v. Municipal Court (]976) 
18 Cal.3d 479. 489 [134 Cai.Rptr. 630. 556 P2d 
~ While it is true, as the majority states, that 
section 1771 provides that the prevailing wage "shall 
be paid to all workers employed on public works," it 
is also evident that the statutory scheme establishes 
detailed procedures designed to ensure that 
contractors are aware of their responsibilities under 
the public works laws before entering into a public 
works contract. (See §§ 1773.2, 1775, 1776 subd. 
(g), 1777.5.) In particular, the public body awarding 
the contract is required either to specify the 
prevailing wage in the call for bids, the bid 
specifications, and the contract itself, or to include a 
statement in .. those documents that copies of the 
prevailing rate of wages are on file and available for 
inspection. (§ !773.2.)ln addition, the awarding 
public body is required to have the contract include a 
stipulation that the contractor will comply with the 
forfeiture and penalty provisions if any workers 
employed by the contractor or any subcontractor are 
underpaid. (§ 1775.) 

These provisions for precontract notice indicate that 
the Legislature intended contractors to be fully aware 
of their responsibility to pay the prevailing wages and 
of the consequences of failure to pay those wages 
before entering into a contract for the construction of 
public works. The Legislature also intended 
contractors to agree to those obligations in the 
contract. The statutory scheme can most reasonably 
be read to allow the prevailing wage laws to be 
enforced against the contractor only when the 
contract specifies that the project is a public work. 
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The stipulated facts in this case indicate that Lusardi 
Construction Complllly's (Lusardi's) contract did not 
state that the prevailing wage laws were applicable; 
in fact, Lusardi's representative made clear that the 
complllly would not enter the contract if it was for a 
public works project. I do not believe that the 
Legislature intended contractors to be held liable for 
the prevailing wages under these facrual 
circumstances. 

This interpretation is consistent with that of the 
Courts of Appeal that have considered the question of 
when a contractor cllll be required to pay prevailing 
wages on a public works project. As will be 
discussed, those courts have held without exception, 
that the contractor could be held liable because, in 
*I 001 each case, the contractor had agreed in the 
contract to be subject to the prevailing wage laws. 

In Division o( Lab. Stds. En(orcement v. Ericsson 
Information Svstems, Inc. (] 990) 221 Cal.AnpJd 114 
[270 Cal.Rntr. 751. the Court of Appeal held that a 
contractor could be required to pay the prevailing 
wage to workers who fell into a job classification for 
which the public entity awarding the contract had not 
specified the prevailing wage. The court reasoned 
that this deficiency did not relieve the contractor of 
its obligation to pay all its workers prevailing wages, 
because the contractor had expressly agreed in the 
contract to pay prevailing wages.Ud at pp. 125-126 
& fu. 21.) 

Two cases in which payments were withheld from 
contractors after the contractors failed to ensure that 
prevailing wages were paid also conclude that the 
duty to pay prevailing wages arises from the contract. 
ln 0. G. Sansone Co. v. Department o( 
Transportation (1976) 55 Cal.App.3d 434 [127 
Cal.Rptr. 7991 the court held that contractor could be 
required to pay penalties and the difference between 
actual wages and the prevailing wage rate when a 
subcontractor failed to pay the prevailing wages. The 
court reasoned that the public works provisions of the 
Labor Code did not place an involuntary burden on 
the contractor, since "[the contractors'] execution of 
the contract with lmowledge of the penalties to be 
imposed if they or their subcontractors failed to pay 
the prevailing wages required under the contract was 
voluntary, and constiruted consent to the [prevailing 
wage provisions]. [Citation.]" (]d. at o. 
455.)Therefore the court held that "[w)hen the 
contractor submits his bid based on the prevailing 
wage determination and freely enters into a contract 

for the public work involved, in which contract he 
stipulates to be subject to the penalty provisions of 
the prevailing wage lml', be cannot be heard to say 
that he was denied due process of law with respect to 
the enforcement of the penalty provisions." (Ibid., 
italics added.) 

The court in Waters v. Division o(Labor Standards 
Enforcement (1987) 192 Cal.App.3d 635 [237 
Cal.Rptr. 546) (Waters), applied a similar analysis. 
Tnere, the contracting public entity withheld 
payments from a contractor to cover penalties and 
extra wages when a subcontractor failed to pay the 
prevailing rate. The city contracting for the project 
had not specified what the prevailing rates were, nor 
that those rates were on file in the city's office. 
However, the contract between the city and Waters, 
the contractor, did provide that the prevailing wage 
rates were to be paid to the workers. The court held 
that Waters could be required to pay the difference 
between the prevailing rates and the wages actually 
paid, because "[t}he contract documents ... did alert 
Waters, as he so testified, that the wages must not be 
less *1002 than the prevailing general rate." (Jd. at 
lh...§.1Q., italics added.) FN

2The court stated, "[w]hen a 
contractor freely enters into an agreement for a public 
work in which he stipulates to pay the prevailing 
wage rate ... , he will be required to comply with the 
terms of his contract." (ld. at p. 639.) 

FN2 It also held that, under the doctrine of 
equitable estoppel, Waters could not be 
required to pay the statutory penalties 
because he had made a reasonable attempt to 
find out what the prevailing wages were. 
(Waters. supra,. 192 Cal.AppJd at pp. 640-
641.) 

Thus, the courts that have considered the 
applicability of the requirement to pay prevailing 
wages in circumstances in which the public entity did 
not fully comply with its obligations agree that "the 
duty to pay the prevailing wage [is J triggered once 
the contractor so agree[s} in the contract." (Division 
o( Lab. Stds. Enforcement v. Ericsson Information 
Svstems, Inc .. supra. 221 Cal.App.3d at p. 126, fn. 
ll italics added.) Under this analysis, a contractor is 
not liable for paying prevailing wages or for any 
penalties for underpayment unless the contractor was 
on notice of the requirements at the time that the 
contractor entered into the contract for the public 
work and agreed to pay the prevailing wages in the 
contract. I believe that this conclusion is correct. 
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Under the majority's interpretation, a contractor may 
be held liable for extra wages although the contractor 
had no notice that the prevailing wage requirements 
would be applicable and, like Lusardi, the contractor 
would not have entered into the contract if the 
contractor had had that notice. In that case, if a 
contractor enters into a contract in a good faith belief 
that it is for a private work, as the stipulated facts 
state that Lusardi did, and the project is later 
detennined to be a public work, the contractor would 
effectively have been forced against its will into 
accepting a public works contract. To say that the 
contractor will only be liable for the extra wages and 
not for any penalties does not mitigate the 
fundamental unfairness of this outcome. I see no 
reason to conclude that the Legislature intended such 
an unfair result. (See Countv o[ Madera v. Gendron 
(]963) 59 Cal.2d 798, 803 [31 Cal.Rptr. 302, 382 
P.2d 342. 6 A.L.R.3d 555) [court reluctant to 
construe statute in a way that would cause "harsh and 
unjust result'' in the absence of "clear indication" of 
legislative intent]; see also Johnson v. Workers' 
Camp. Appeals Bd. (1984) 37 Cal.3d 235, 242 [207 
Cal.R.ritr. 857, 689 P.2d 1127].) 

The majority attempts to soften the harshness of its 
holding by saying that Lusardi may be entitled to 
indemnity from the Tri-City Hospital District (the 
District). In my view, the fundamental unfairness 
remains. The majority's conclusion would place on 
Lusardi the primary responsibility for paying the 
excess wages, as well as the additional burden of 
showing that it was entitled to indemnity. This is a 
considerable burden to place on a contractor that, as 
the stipulated facts state, relied in good faith on the 
District's assurances that the expansion project was a 
private work. *I 003 

I am also troubled by the due process implications of 
the majority's conclusion imposing liability on 
Lusardi. In this case, the Director of the Department 
of Industrial Relations (the Director), after the 
contract was entered into, made a detennination that 
the project was a public work and directed the 
District to withhold payments due Lusardi. The 
majority concludes that this action did not result in a 
deprivation of property without due process of law, 
since there was no money due from the District to 
Lusardi, but rather, all money due Lusardi was owed 
by Imperial Municipal Services Group, Inc. 
(Imperial). Accordingly, under the majority's view, 
the Director would have had to institute a court 

action, giving Lusardi notice and an opportunity to be 
heard before any deprivation of its property occurred. 
(Maj. opn., ante, at pp. 990-993; see .§..J.ill.) 

This reasoning, in my view, is unsound. The contract 
between the District and Imperial stated that 
"[Imperial] hereby appoints and constitutes [the 
District] as its agent and attorney-in-fact for all 
purposes respecting construction of the [expansion 
project], including, without limitation, the 
engagement of contractors .. . and the management 
and supervision of the construction of the [expansion 
project] .... (The District], as agent, shall ... supervise 
and provide for, or cause to be supervised and 
provided for, as agent for [Imperial], the complete 
acquisition and construction of the [expansion 
project]." Thus, the District had complete 
responsibility for managing the construction of the 
project. Moreover, the majority concludes that as the 
agent of Imperial, the District is the "awarding 
body." 

If the District is the "awarding body," it elevates 
fonn over substance to say that there was no money 
owing from the District to the contractor. If the 
District did owe money to Lusardi, then the Director 
would not have ordered an "impossible act'' when he 
ordered the District to witbbold funds from Lusardi. 
(See maj. opn., ante. at p. 991.) This withholding of 
funds would clearly violate Lusardi's due process 
rights, since the contractor would have been deprived 
of its property without notice or an opportunity to be 
heard. (See 0. G. Sansone Co. v. Department o( 
Transportation supra. 55 Cal.AppJd at p. 455.) 

The majority bas expressed concern that if 
contractors cannot be bound by the public works laws 
in the absence of agreement in the contract, the 
policy of ensuring that workers are paid the 
prevailing wage will be defeated. However, I do not 
see any state policy that can only be served by 
holding contractors liable in these circumstances. The 
Legislature has seen fit to place on the contracting 
public entities the obligation to require public works 
contractors to pay the prevailing wages. "By the 
express terms of the statutes, the Legislature has 
imposed upon the awarding body ... the responsibility 
for providing advance notice to the contractor that 
wages must *1004 be paid in accordance with the 
general prevailing rate .... [Citation.]" (Waters. supra, 
I 92 Cal.AppJd at p. 640.) The statutory objective of 
guaranteeing that workers on public works are paid 
prevailing wages can be served by requiring public 
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entities to carry out their obligations under the public 
works law. 

Enforcing the public works laws against awarding 
bodies only and not against the contractors in these 
circumstances would be both reasonable and fair. The 
public works law imposes a duty on the public 
agency to put bidders on notice of the potential 
liability that a successful bidder will incur. Nowhere 
does the public works law suggest that bidders not 
notified of the implications of a successful bid will 
nonetheless be subject to an obligation imposed upon 
them after the fact, resulting from the failure of a 
public agency to follow the dictates of the law. Nor 
would it be unreasonable to place upon the public 
agency itself the fmancial burden of its failure to 
comply with the public works law. By not adhering 
to its obligation under the law, the public agency is, 
presumptively, the beneficiary of a less costly 
project; had the public agency advised bidders of 
their obligations under the public works law to pay 
prevailing wages the project would have been more 
costly to the public agency. Hence it would not be 
unfair to require the public agency to bear any 
obligation to pay the extra wages. 

The majority has also raised the possibility that, if 
contractors are not held liable in these circumstances, 
public entities and contractors might collude to evade 
the prevailing wage laws. However, the statutory 
scheme provides criminal sanctions that will serve to 
discourage collusion. Section 1777 makes it a 
misdemeanor for any officer, agent, or representative 
of the state or any political subdivision to wilfullY 
violate any provision of the prevailing wage law 
statutory scheme. I presume that collusion with a 
contractor to evade the laws would fall under this 
section. 

Therefore, I dissent from the majority's conclusion 
that contractors' obligation to pay the prevailing 
wages arises purely from the statutory scheme. In my 
view, Lusardi cannot be required to pay the 
difference between the prevailing wages and the 
wages actually paid because it did not have notice 
that the prevailing wage laws applied before entering 
into the contract to construct the expansion project 
and did not agree in the contract to pay those wages. 
Lilce the majority, I also conclude that Lusardi cannot 
be required to pay the statutory penalties. 

Baxter, J ., concurred. 
ARABIAN, J., 

Concurring and Dissenting. 

Although I agree that the obligation to pay prevailing 
wage derives from statute as well as contract *I 005 
and that the Director of the Department of Industrial 
Relations (the Director) retains the inherent and 
necessary authority ultimately to determine a 
project's public work status, I cannot support the 
majority's refusal to accord Lusardi Construction 
Company (Lusardi) a modicum of fairness under this 
scenario. ln my view, the circumstances "clearly 
establish that a grave injustice would be done if an 
equitable estoppel were not applied." (Cal Cigarette 
Concessions v. Citv o( L. A. (] 960) 53 Cal.2d 865. 
869 [3 Cal.Rotr. 675, 350 P.2d 715].) I would, 
therefore, affirm the judgment of the Court of 
Appeal. 

The stipulated facts establish that the contract 
between Lusardi and Imperial Municipal Services 
Group, Inc. (lmperi'al) did not contain any reference 
to the status of the expansion project as a public work 
or to any obligation to pay prevailing wages; that 
Lusardi inquired as to the nature of the project, 
expressly declining to enter into a public works 
contract; that in response the Tri-City Hospital 
District (the District) gave assurances, based on 
representations ·of its legal counsel, that the 
construction was private and no prevailing wage or 
payroll record obligations obtained; that Lusardi 
premised its agreement with Imperial upon those 
assurances and representations; and that in so doing 
Lusardi acted in good faith. Lusardi did all a business 
could do. 

A simple recitation of these facts should thus suffice 
to confi11D the right to invoke equitable estoppel: 
Lusardi acted to its detriment in justifiable reliance 
upon the inaccurate representations of a 
governmental agency charged with implementation 
and enforcement of the law. Nevertheless, the 
majority demur based upon an asserted lack of privity 
between the Director and the District and the 
potential nullification of "a strong rule of policy 
adopted for the benefit of the public." (Maj. opn., 
ante, pp. 994-995.) 

To reach its conclusion, the majority analysis hews to 
the "elements" of equitable estoppel. (See Citv o( 
Long Beach v. Mansell (] 970) 3 Cal. 3d 462. 489 [!!1. 
Cal.Rptr. 23, 476 P.2d 423).) Dispensing equitable 
relief, however, depends upon a measure of 
flexibility as well as fairness and must accommodate 
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compelling circumstances that may not precisely 
confom1 to "the rigid rules of law." (Bechtel v. Wier 
(1907) 152 Cal. 443. 446 [93 P. 75].) "Equity does 
not wait upon precedent which exactly squares with 
the facts in controversy, but will assert itself in those 
situations where right and justice would be defeated 
but for its intervention." (Times- Mirror Co. v. 
Superior Court (1935) 3 Cal.2d 309. 331 [44 P.2d 
547]; Bisno v. Sax (1959) 175 Cal.App.2d 714. 729 
[346 P.2d 814] [" 'no inflexible rule has been 
permitted to circumscribe the power of equity to do 
justice' "]; cf. Farino v. B~n~i/acaua (196]) 192 
Cal.App.2d 681, 685 [13 Cal.Rptr. 7911 [inability to 
restore precise status quo not invariable bar to 
rescission]; *1006Nadel/ & Co. v. Grasso (1959) 175 
Cal.App.2d 420. 431 [346 P.2d 505] ["peculiar, and 
perhaps unique, facts" justified enforcement of 
restrictive covenant as to services; equitable 
servitudes not limited to chattels].) 

Moreover, I am unpersuaded under the facts that 
equity should not charge the Director with the 
consequences of the District's conduct. As head of the 
Department of Industrial Relations, the Director 
assumes primary ·responsibility for determining, 
monitoring, and enforcing prevailing wage laws on 
public works. (See generally Lab. Code, § 1770 et 
seq.) The awarding body has interrelated notification 
and implementation obligations pursuant to which it 
works in conjunction with the Director to ensure 
compliance. (See, e.g., Lab. Code, §6 1773.2, 1773.3, 
1773.4, 1775, 1776; cf. Citv and County o( San 
Francisco v. Grant Co. (1986) 181 Cal.App.3d I 085. 
I 092 [227 Cal.Rptr. 154] [city not acting as arm or 
agent of state in failing to enforce building code 
regulations since city had initial and independent 
enforcement responsibility within its territory].) The 
statutory scheme thus contemplates a confluence of 
governmental interests and duties sufficient in my 
estimation to establish privity. (See Lemer v. Los 
Angeles City Board o( Education (]963) 59 Cal.2d 
382. 397- 399 [29 Cal.Rptr. 657, 380 P.2d 97], and 
cases cited at fn. 10.) In finding to the contrary, the 
majority rely on the fact that the District in actuality 
assumed a position antagonistic to the Director. 
Lusardi, however, had no reason to anticipate such an 
eventu~iity, whereas the Director could well have 
tal< en measures to forestall the possibility. (See Lab. 
Code, § 1773.5 [Director may "establish rules and 
regulations for the purpose of carrying out this 
chapter, including, ... the responsibilities and duties 
of awarding bodies"].) Lusardi should not bear the 
burden of the Director's default in failing to maintain 

adequate administrative controls over awarding 
bodies that share responsibility for implementing and 
enforcing prevailing wage Jaws. FNI 

FNl Whether based on equity or otherwise, 
this court does not lack precedent for 
holding one governmental agency 
accountable for the actions of another. (See, 
e.g., People v. Sims (]982) 32 Cal.3d 468, 
481-482 [ 186 Cal.Rptr. 77, 651 P .2d 32 Jl 
[criminal charges of welfare fraud dismissed 
on collateral estoppel after evidence found 
insufficient in administrative hearing; "The 
People cannot now take advantage of the 
fact that the County avoided its litigation 
responsibilities and chose not to present 
evidence at the prior proceeding."]; Kellett 
v. Suoerior Courl (1966) 63 Cal.2d 822, 
827-829 [48 Cal.Ron·. 366, 409 P.2d 206] 
[under Pen. Code. § 654, misdemeanor 
conv1ctwn will generally bar felony 
prosecution based on same act or course of 
conduct even when crimes are prosecuted by 
different public law offices]; Lucido v. 
Superior Court (1990) 51 Ca1.3d 335. 351-
352 [272 Cal.Rptr. 767, 795 P.2d 1223, 2 
A.L.R.Sth 995] [for reasons of public policy 
collateral estoppel does not preclude 
criminal prosecution after People fail to 
establish violation of probation based on 
same underlying conduct].) 

Furthermore, the Director retains the inherent 
authority to characterize a given project as a public 
work thereby invoking the obligation to pay *1 007 
prevailing wages. (Maj. opn., ante, pp. 988-989.) 
Accordingly, at any and all times the Director could 
have intervened, notified Lusardi that the project 
constituted a public work, and mandated wage and 
reporting compliance. Cynicaliy, 1 note such 
intervention did not occur until Lusardi had 
substantially completed the project in reliance upon 
contractual provisions and express representations by 
a governmental agency to the contrary. "[N)egligence 
or silence in the face of a duty to speak may suffice 
[to invoke estoppel]. [Citation.]" (Citv and Countv a( 
San Francisco v. Grant Co., suvra, 181 Cal.App.3d 
at p. 1 091; see also Dettamanti v. Lompoc Union 
School Dist. ( 1956) 143 Cal.Apo.2d 715, 721 [300 
P.2d 78]: cf. Peoole v. Department o( Housing & 
Communitv D~n~. (1975) 45 Cal.App.3d 185. 195-196 
[119 Cai.Rptr. 266] [comparing estoppel and laches]; 
11 Witkin, Summary of Cal. Law (9th ed. 1990) 
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Equity, § 14, pp. 690-692 [defense of laches].) While 
the District's misfeasance may have instigated this 
predicament, the Director's nonfeasance perpetuated 
it to Lusardi's detriment. 

As to the majority's policy argument, I cannot agree 
that the Legislature enacted the prevailing wage laws 
"for the benefit of the public." (See Countv o( San 
Diego v. Cal. Water etc. Co. (1947) 30 Cal.2d 817. 
826-828 [186 P.2d 124. 175 A.L.R. 747].) Whatever 
incidental salutary effect the general public may 
derive, in the words of the majority, "[t]he overall 
purpose of the prevailing wage law is to protect and 
benefit employees on public works projects." (Maj. 
opn., ante. p. 985; see Lab. Code, § 90.5, subd. (a); 
0. G. Sansone Co. v. Department o( Transportation 
(1976) 55 Cal.App.3d 434,458 [127 Cal.Rptr. 7991: 
cf. 11 Witkin, Summary of Cal. Law, supra,Equity, § 
183, at pp. 864-866, and cases cited therein ["no 
estoppel where it would defeat operation of a policy 
protecting the public"].) As between the two, tbe 
District, not Lusardi, had the primary statutory 
obligation to safeguard the interests of employees 
with respect to minimum labor standards. (See Lab. 
Code, § 1720 et seq.) Illdemnification 
notwithstanding, I see no public policy fostered by 
requiring a nondefaulting party to assume that 
responsibiiity. FN

2(Waters v. Division o( Labor 
Standards En(orcement (1987) 192 Cal.App.3d 635, 
641-642 [23 7 Cal.Rotr. 546] ) 

FN2 In no respect do the facts imply a case 
of unjust enrichment or an unfair profit by 
Lusardi at the expense of employees who 
may otherwise have been entitled to a higher 
wage. Lusardi and the District premised 
their negotiations and the fmal terms of the 
contract on the absence of any prevailing 
wage obligations. 

As the Court of Appeal below summarized, "We 
have here a fact situation which shouts estoppel." If 
no equitable mechanism exists by which Lusardi can 
extricate itself from the very litigation it attempted in 
good faith to avoid, then rectitude and fair dealing 
have ceased to function within our judicial 
framework. Regrettably, the chancellor's conscience 
has fallen victim to the very rigidity of the rule oflaw 
it should seek to ameliorate. (See "I OOBBechtel v. 
Wier, supra. !52 Cal. 443. 446:Cio• o(Los Angeles v. 
Cohn (1894) 101 Cal. 373. 376-378 [35 P. 1002].) 

BAXTER,J., 

Concurring and Dissenting. 

I agree with the majority that Lusardi Construction 
Company (Lusardi) cannot be held liable for statutory 
penalties. I respectfully dissent, however, from the 
remainder of the judgment and the majority's 
reasoning. I have concun·ed in Justice Fanelli's 
explanation of why Lusardi should not be required to 
pay the difference between the prevailing wages and 
the wages that Lusardi contracted to pay. (Cone. and 
dis. opn. of Fanelli, J., at pp. 999-1004, ante.)] write 
separately only to state that 1 also agree with Justice 
Arabian's conclusion that the majority opinion results 
in a miscarriage of justice. (Cone. and dis. opn. of 
Arabian, J., at pp. I 004- l 008, ante. )As he explains 
and as the Court of Appeal observed, this case cries 
out for application of equitable estoppel. 

In an apparent attempt to render its harsh result more 
palatable, the majority suggests that Lusardi "has 
remedies against the District, lrriperial, and perhaps 
others for indemnification .... " (Maj. opn., at p. 997, 
ante.)Tbis result not only delays justice to Lusardi, it 
unnecessarily consumes court resources. *I 009 

Cal. 1992. 
Lusardi Construction Co. v. Aubry 
1 Cal.4th 976, 824 P.2d 643, 4 Cal.Rptr.2d 837, 30 
Wage & Hour Cas. (BNA) 1281, 121 Lab.Cas. P 
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Hsouthern California Labor Management Operating 
Engineers Contract Compliance Committee v. Aubry 
Cal.App. l.Dist. 

SOUTIJERN CALIFORNIA LABOR 
MANAGEI\1ENT OPERATING ENGINEERS 
CONTRACT COMPLIANCE COMMJTTEE, 

Plaintiff and Appellant, 
v. 

LLOYD W. AUBRY, JR., as Director, etc., 
Defendant and Respondent. 

No. A074161. 

Court of Appeal, First District, Division 4, California. 
Mar31, 1997. 

SUMMARY 

The trial court denied plaintiff's petition for a 
peremptory writ of mandate seeking to direct the 
Director of the Department of Industrial Relations of 
the State of California to fmd that a dam project was 
subject to the state's prevailing wage law (Lab. Code, 
.§...lllQ et seq.), rather than the federal Davis-Bacon 
Act (40 U.S.C., § 276a(a)). (Superior Court of the 
City and County of San Francisco, No. 974794, 
William J. Cahill, Judge.) 

The Court of Appeal affmned the judgment, holding 
that the trial court properly denied the writ petition. 
Lab. Code. § 1773.5, provides that the Director of the 
Department of Industrial Relations "may establish 
rules and regulations for the purpose of cafl)'ing out 
this chapter, including ... the responsibilities and 
duties of awarding bodies under this chapter." Under 
Cal. Code Regs., tit. 8, §§ 16000, 16001, subd. (a), 
and 16001, subd. (b), federally funded projects 
controlled by, carried out by, and awarded by the 
federal government are not subject to the prevailing 
wage law, even if it requires a higher wage than the 
Davis-Bacon Act. In this case, the awarding body 
was an agency of the federal government. Under the 
"Local Cooperation Agreement," the federil.! agency 
was given ultimate authority over construction, 
financial audits, paying construction companies, and 
determining that the project was complete. Since the 
project was controlled by a federal awarding body, 
the prevailing wage law did not apply under the 
regulations, which were valid inasmuch as they were 
consistent with case law and the prevailing wage law 

statutes. The court further held that the director did 
not violate the California Constitution (Cal. Canst., 
art. ill. § 3.5) by refusing to enforce a statute on 
constitutional or preemption grounds. (Opinion by 
Hanlon, J., with Anderson, P. J., and Reardon, J., 
concurring.) 

HEAD NOTES 

Classified to California Digest of Official Reports 

<!.!!., .!Q, !.£, lf!) Public Works and Contracts § 6-
Contracts-- Contractors' Rights and Liabilities--State 
Prevailing Wage Law--As Preempted by Federal 
Davis-Bacon Act. 
The trial coun properly denied a writ petition that 
would have directed the Director of the Department 
of Industrial Relations of the State of California to 
find that a dam project was subject to the state's 
prevailing wage law (Lab. Code. § 1720 et seq.), 
rather than the federal Davis-Bacon Act ( 40 U.S C .. § 

276ala)). Lab. Code. § 1773.5, provides that the 
director "may establish rules and regulations for the 
purpose of carrying out this chapter, including ... the 
responsibilities and duties of awarding bodies under 
this chapter." Under Cal. Code Regs., tit. 8, §§ 
16000, 16001, subd. (a), and !6001, subd. (b), 
federally funded projects controlled by, carried out 
by, and awarded by the federal government are not 
subject to the prevailing wage law, even if it requires 
a higher wage than the Davis-Bacon Act. In this case, 
the awarding body was an agency of the federal 
government. Under the "Local Cooperation 
Agreement," the federal agency was given ultimate 
authority over construction, financial audits, paying 
construction companies, and determining that the 
project was complete. Since the project was 
controlled by a federal awarding body, the prevailing 
wage law did not apply under the regulations, which 
were valid inasmuch as they were consistent with 
case law and the prevailing wage law statutes. · 
[See 2 Witkin, Summary of Cal. Law (9th ed. 1987) 
Agency, § 331.] 
(1) Statutes § 29--Construction--Language--
Legislative Intent. 
A fundamental rule of statutory construction is that a 
court should ascertain the intent of the Legislature so 
as to effectuate the purpose of the law. In construing 
a statute, the court's ftrst task is to look to the 
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language of the statute itself. When the language is 
clear and there is no uncertainty as to the legislative 
intent, the court looks no further and simply enforces 
the statute according to irs terms. The court is 
required to give effect to statutes according to the 
usual, ordinary import of the language employed in 
framing them. If possible, significance should be 
given to every word, phrase, sentence, and part of an 
act in pursuance of the legislative purpose. When 
used in a statute, words must be construed in context, 
keeping in mind the nature and obvious purpose of 
the statute where they appear. Moreover, the various 
parts of a statUtory enactment must be harmonized by 
considering the particular clause or section in the 
context of the statutory framework as a whole. An 
overriding principle in this area is that the individual 
portions of a statute should be harmonized with the 
body of law of which it forms a part. The object that 
a statute seeks to achieve is of primary importance in 
statUtory interpretation. 

~ill!) Public Works and Contracts § 6--Contracts
Contractors' Rights and Liabilities--State Prevailing 
Wage Law and Federal Davis-Bacon Act- Purpose. 
The overall purpose and object of California's 
prevailing wage law (Lab. Code. § 1720 et seq.) is to 
benefit and protect employees on public works 
projects. This general objective subsumes within it a 
number of specific goals: to protect employees from 
substandard wages that might be paid if contractors 
could recruit labor from distant cheap-labor areas; to 
permit union contractors to compete with nonunion 
contractors; to benefit the public through the superior 
efficiency of well-paid employees; and to 
compensate nonpublic employees with higher wages 
for the absence of job security and employment 
benefits enjoyed by public employees. The overall 
purpose and object of the federal Davis-Bacon Act 
(40 U.S.C. § 276a(a)) is to protect local wage 
standards by preventing contractors from basing their 
bids on wages lower than those prevailing in the area. 
The state's prevailing wage law and the Davis-Bacon 
Act each carry out a similar purpose. Read as a unit, 
they set out two separate, but parallel, systems 
regulating wages on public contracts. The prevailing 
wage law covers state contracts and the Davis-Bacon 
Act covers federal contracts. 

® Administrative Law § 117 --Judici~l Revie'."' and 
Relief--Scope and Extent of Revww--Arb1trary, 
Capricious, or Unreasonable Action. . . 
An agency's regulation will not be set as1de u~l~ss 1t 
is inconsistent with a statute, arbitrary, capnc10us, 

unlawful, or contrary to public policy. An agency's 
construction of statutes will generally be followed 
unless it is clearly erroneous. 

@ Constitutional Law § 34--Distribution of 
Governmental Powers--Conflicts Between Federal 
and State Powers--Preemption. 
The supremacy clause (U.S. Cons!., art. VI) may 
entail preemption of state law either by express 
provision, by implication, or by a conflict between 
federal and state law. Even where Congress has not 
completely displaced state regulation in a specific 
area, state law is nullified to the extent that it actually 
conflicts with federal law. Such a conflict arises 
when compliance with both federal and state 
regulations is a physical impossibility. Further, there 
are situations in which state regulation, although 
harmonious with federal regulation, must 
nevertheless be invalidatad under the supremacy 
clause. However, despite the variety of opportunities 
for federal preeminence, courts have never assumed 
lightly that Congress has derogated state regulation, 
but instead have addressed claims of preemption with 
the starting presumption that Congress does not 
intend to supplant state law. 

@ Labor § 10--Regulation of Working Conditions-
Minimum Wage and Prevailing Wage Law. 
Minimum wage laws fall under the same 
classification as valid regulation of the employment 
relationship under state police powers. The prevailing 
wage law (Lab. Code, § 1720 et seq.) is not a 
minimum wage law. 

(]) Administrative Law § 1 0--Administrative 
Construction and Interpretation of Laws--Department 
of industrial Relations' Authority to Determine 
Project Not Subject to Prevailing Wage Law. 
In a mandamus proceeding to determine whether the 
Director of the Department of Industrial Relations of 
the State of California properly determined that a 
dam project was not subject to tbe state's prevailing 
wage law (Lab. Code, § 1720 et seq.), the director did 
not violate the California Constitution by refusing to 
fmd a public works to exist based on a perceived fear 
of unconstitutionality or conflict with federal law. 
Under Cal. Canst., art. Ill. § 3 .5, an administrative 
agency has no power to refuse to enforce a s~rute ?n 
the grounds it is unconstitutional or conflicts w1tb 
federal law, until an appellate court has so held. 
However, the California Supreme Court has held that 
the purpose of Cal. Canst., art. III, § 3 .5, was to 
prevent agencies from using their own interpretation 
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of the Constitution or federal law to thwart the 
mandates of the Legislature, and cannot reasonably 
be construed to place a restriction on the authority of 
the Legislature to limit the scope of its own 
enacnnents. By limiting the implementation of a 
statute as directed by the Legislature, an agency 
neither declares it unenforceable, nor refuses to 
enforce it. Far from thwarting the Legislature's 
mandate, such action fulfills it. The director's 
administrative decisions in the present case were 
proper interpretations of the prevailing wage law 
within the scope of the Supreme Court's opinion. 

COUNSEL 
Carroll & Scully, Donald C. Carroll and Charles P. 
Scully II for Plaintiff and Appellant. 
John M. Rea and Gary J. O'Mara for Defendant and 
Respondent. *877 
HANLON,J. 
Plaintiff and appellant Southern California Labor 
Management Operating Engineers Contract 
Compliance Committee (appellant) appeals from a 
judgment denying its petition for a peremptory writ 
of mandate directing defendant and respondent Lloyd 
W. Aubry, Jr. as Director of the Department of 
Industrial Relations of the State of California 
(respondent) to set aside his outstanding decision and 
issue a new determination that the Seven Oaks Dam 
project is a public works subject to the California 
prevailing wage law (Lab. Code, §§ 1771, 1720-
1781) (hereinafter referred to as PWL) rather than 
Davis-Bacon Act, 40 United States Code section 
276a(a), which is the federal prevailing wage law 
(hereinafter referred to as DBA). 

Appellant contends: (I) the PWL applies even though 
the construction contract for the dam project was 
"awarded" by an agency of the federal government, 
and (2) respondent acted beyond its power by 
refusing to enforce a statute on constitutional or 
preemption grounds. We affirm. 

I. Statement of Facts 

Seven Oaks Dam project is a part of the Santa Ana 
River Mainstem, including Santiago Creek, 
California Flood Control Project. Construction of the 
complete flood control project is governed by a local 
cooperation agreement among the Department of the 
Army, Orange County Flood Control District, San 
Bernardino County Flood Control District and 
Riverside County Flood Control and Water 
Conservation District, which was executed in I 989. 

As a group the involved counties are denominated as 
"sponsors'' 

Relevant provisions of the local cooperation 
agreement are as follows: 

The maximum allowable cost of the flood control 
project is set at $I ,536,000,000. At the time of the 
execution of the agreement, total costs were 
estimated at $1,293,000,000 and the sponsors' cash 
contribution at $63,700,000. In addition, "sponsors 
shall provide all lands, easments [sic], rights-of-way, 
excavated material disposal areas, and perform 
relocations (excluding railroad bridges and 
approaches thereto) required for construction of the 
[flood control] project." The total contribution of the 
sponsors cannot exceed 50 percent or be less than 25 
percent. During construction the sponsors shall 
provide a cash contribution of 5 percent of the total 
cost. No federal funds may be used to meet the 
sponsors' share, unless expressly authorized by 
statute. The federal government shall audit the 
sponsors' records and issue a fmal accounting which 
is binding on the sponsors. All funds contributed by 
the federal government and sponsors shall be placed 
in *878 an escrow account. The federal government 
shall pay the costs of construction from funds in such 
account. 

Basic contractual "obligations of the parties" include 
the following: A. "The [Federal] Government, 
subject to and using funds provided by the Sponsors 
and funds appropriated . by the Congress, shall 
expeditiously consrruct the [Flood Control] Project 
(including alierations or relocations of railroad 
bridges and approaches thereto) applying those 
procedures usually followed or applied in Federal 
projects, pursuant to Federal laws, regulations, and 
policies. The sponsors shall be afforded the 
opportunity to review and co=ent on all contracts, 
including relevant plans, specifications and special 
provisions prior to the issuance of invitations for 
bids. The Sponsors also shall be afforded the 
opportunity to review and comment on all 
modifications and change orders prior to the issuance 
to the Contractor of a Notice to Proceed for such 
modification or change order unless an emergency 
exists or immediate action is required, in which case 
the [Federal) Government will direct the change 
without review by the Sponsors. The [Federal) 
Government will consider the views of the Sponsors, 
but award of the contracts including change orders 
and performance of the worlc thereunder shall be 
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exclusively within the control of the [Federal) 
Government." 

The term "contracting officer" is defined in the 
agreement as "the Co=ander of the U.S. Army 
Engineer District, Los Angeles, or his designee." 
Regarding "construction, phasing and management," 
"[t)he contracting officer shall consider the 
recommendations of the [sponsors] in all matters 
relating to the [Flood Control] Project, but the 
Contracting Officer, having ultimate responsibility 
for construction of the Project, has complete 
discretion to accept, reject, or modify the 
reco=endations." 

Sponsoring counties shall hold and save the federal 
government free from all damages "except for 
damages due to the fault or negligence of the 
[Federal) Government or its contractors." If 
hazardous substances are found in the area of the 
flood control project, the federal government "shall, 
after consultation with the Local Sponsors, but in its 
sole discretion, determine" what action to take. The 
sponsors agree to comply with all applicable federal 
and state Jaws and regulations. Some laws are 
specifically listed, but no mention is made of the 
California PWL or the federal DBA. 

The fmal relevant provision of the local cooperation 
agreement is: "When the [Federal] Government 
determines that a feature or phase of the [Flood 
Control] Project is complete and appropriate for 
operation and maintenance by a Sponsor or Sponsors, 
the. [Federal] Government shall turn the completed 
feature or phase over to the responsible Sponsor or 
Sponsors .... " "879 

Pursuant to the local cooperation agreement, on 
March 29, 1994, the United States Army Engineer 
District-Los Angeles entered into a contract with 
CBPO of America, Inc., for construction of the Seven 
Oaks Dam and Appurtenances. Total estimated cost 
for the project was $167,777,000. The contract for 
the Seven Oaks Dam specifically provides that 
"laborers and mechanics employed or working upon 
the site of the work" will be paid in accordance with 
the DBA. 

Il. Applicability of PWL 

o_ru Appellant contends that the PWL applies even 
though the construction contract for the Seven Oaks 

Dam project was "awarded" by an agency of the 
federal government. This contention Jacks merit. 

The core of the PWL is Labor Code section 1771 FNt , 

which provides in pertinent part: "Except for public 
works projects of one thousand dollars ($1,000) or 
Jess, not Jess than the general prevailing rate of per 
diem wages for work of a similar character in the 
locality in which the public work is performed, and 
not less than the general prevailing rate of per diem 
wages for holiday and overtime work fixed as 
provided in this chapter, shall be paid to all workers 
on public works." Under PWL respondent determines 
the general prevailing rate. (§§ 1770, 1773, J 773 .6.) 

FN1 Unless otherwise stated all citations to 
California statutes are to the Labor Code. 

DBA provides in pertinent part: "The advertised 
specifications for every contract in excess of $2,000, 
to which the United States or the District of 
Columbia is a party, for construction ... of public 
buildings or public works of the United States or the 
District of Columbia within the geographical limits of 
the States of the Union or the District of Columbia, 
and which requires or involves the employment of 
mechanics and/or laborers shall contain a provision 
stating the minimum wages to be paid various classes 
of laborers and mechanics which shall be based upon 
the wages that will be determined by the Secretary of 
Labor to be prevailing for the corresponding classes 
of laborers and mechanics employed on projects of a 
character similar to the contract. work in the city, 
town, village, or other civil subdivision of the State in 
which the work is to be performed .... " (40 U.S.C. § 
276a(a).) 

Otber California code sections which define when 
PWL applies are the following. 

Section 1720 provides in pertinent part: "As used in 
this chapter, 'public works' means: *880 

"(a) Construction, alteration, demolition, or repair 
work done under contract and paid for in whole or in 
part out of public funds, except work done directly by 
any public utility company pursuant to order of the 
Public Utilities Commission or other public authority. 

"(b) Work done for inigation, utility, reclamation, 
and improvement districts, and other districts of this 
type. 'Public work' shall not include the operation of 
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the irrigation or drainage system of any irrigation or 
reclamation district, except as used in Section 1778 
relating to retaining wages. 

"(c) Street, sewer, or other improvement work done 
under the direction and supervision or by the 
authority of any officer or public body of the state, or 
of any political subdivision or district thereof, 
whether the political subdivision or district operates 
under a freeholder's chaner or not." 

Section 1720.2 provides in pertinent part: "For the 
limited purposes of Article 2 (commencing with 
Section 1770) of this chapter, 'public works' also 
means any construction work done wider private 
contract when all of the following conditions exist: 
[~] (a) The construction contract is between private 
persons. [~ ... [~ (c) Either of the following 
conditions exist: [~ (1) The lease agreement between 
the lessor and the state or political subdivision, as 
lessee, was entered into prior to the construction 
contract. [~ (2) The construction work is perfonned 
according to plans, specifications, or criteria 
furnished by the state or political subdivision, and the 
lease agreement between the lessor and the state or 
political subdivision, as lessee, is entered into during, 
or upon completion of, the construction work." 

Section 1720.3 provides: "For the limited purposes of 
Article 2 (commencing with Section 1770), 'public 
works' also means the hauling of refuse from a public 
works site to an outside disposal location, with 
respect to contracts involving any state agency, 
including the California State University and the 
University of California." Section 1720.4 covers 
work on nonprofit installations perfonned by 
volunteer labor. 

Section 1721 provides: " 'Political subdivision' 
includes any county, city, district, public housing 
authority, or public agency of the state, and 
assessment or improvement districts." 

Section 1722 provides: " 'Awarding body' or 'body 
awarding the contract' means department, board, 
authority, officer or agent awarding a contract for 
public work." 

Section 1724 provides: " 'Locality in which public 
work is perfonned' means the county in which the 
public work is done in cases in which the *881 
contract is awarded by the State, and means the limit~ 

of the political subdivision on whose behalf the 
contract is awarded in other cases." 

Section 1740 provides: "Notwithstanding any other 
provision of this chapter or any other law of this 
State, except limitations imposed by the Constitution, 
the legislative body of a. political subdivision which 
has received or is to receive a loan or grant of funds 
from the Federal Government or a federal department 
or agency for public works of that political 
subdivision, may provide in its . call for bids in 
connection with such public works that all bid 
specifications and contracts and other procedures in 
connection with bids or contracts shall be subject to 
modification to comply with revisions in federal 
minimum wage schedules without the necessity of 
republication or duplication of other fonnal statutory 
requirements." 

Section 1775 provides in pertinent part: "The 
contractor shall, as a penalty to the state or political 
subdivision on whose behalf the contract is made or 
awarded, forfeit not more than fifty dollars (:£50) for 
each calendar day, or portion thereof, for each worker 
paid less than the prevailing rates as detennined by 
the director for the work or craft in which the worker 
is employed for any public work done under the 
contract by him or her or by any subcontractor under 
him or her." 

Section 1777 provides: "Any officer, agent, or 
representative of tbe State or of any political 
subdivision who wilfully violates any. provision of 
this article, and any contractor, or subcontractor, or 
agent or representative thereof, doing public work 
who neglects to comply with any provision of section 
1776 is guilty of a misdemeanor." 

Section 1777.7 provides in pertinent part: "(d) Any 
funds withheld by the awarding body pursuant to this 
section shall be deposited in the General Fund if the 
awarding body is a state entity, or in the equivalent 
fund of an awarding body if the awarding body is an 
entity other than the state." 

Sections 1779 and 1780 make it a misdemeanor to 
charge or collect fees with respect to the employment 
of persons on public works. The state, political 
subdivisions and contractors are mentioned in the 
sections; the federal government is not. 

ell "A fundamental rule of statutory construction is 
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that a court should ascertain the intent of the 
Legislature so as to effectuate the purpose of the law 
.... In construing a statute, our first task is to look to 
the language of the statute itself.... When the 
language is clear and there is no uncertainty as to the 
legislative intent, we look no further and simply 
enforce the statute *882 according to its terms .... [~ 
. . . 'We are required to give effect to statutes 
"according to the usual, ordinary import of the 
language employed in framing them." ... ' ... ' "If 
possible, significance should be given to every word, 
phrase, sentence and part of an act in pursuance of 
the legislative purpose." ... "When used in a statute 
[words] must be consrrued in context, keeping in 
mind the nature and obvious purpose of the statute 
where they appear." ... Moreover, the various pans of 
a statutory enactment must be harmonized by 
considering the particular clause or section in the 
context of the statutory framework as a whole .... ' " 
(DuBois v. Workers' Camp. Appeals Bd. (1993) 5 
Cal.4th 382, 387-388 [20 Cal.Rptr.2d 523, 853 P.2d 
978), citations omitted.) 

"[A]n overriding principle in this area is that the 
individual portions of a statute should be harmonized 
... with the body of law of which it forms a part. 
[Citations.]" (United Public Emplovees v. Public 
Emplovment Relations Bd (1989) 213 Cal.App.3d 
1119, 1127 [262 Cal.Rptr. 158).) "The object that a 
statute seeks to achieve is of primary importance in 
statutory interpretation. [Citations.]" (Lusardi 
Construction Co. v. Aubn• (1992) 1 Cal.4th 976. 987 
[4 Cai.Rotr.2d 837, 824 P.2d 643].) 

QiJ The overall purpose and object of California's 
PWL "is to benefit and protect employees on public 
works projects. This general objective subsumes 
within it a number of specific goals: to protect 
employees from substandard wages that might be 
paid if contractors could recruit labor from distant 
cheap-labor areas; to permit union contractors to 
compete with nonunion contractors; to benefit the 
public through the superior efficiency of well-paid 
employees; and to compensate nonpublic employees 
with higher wages for the absence of job security and 
employment benefits enjoyed by public employees. 
[Citations.]" (Lusardi Construction Co. v. Aubn1, 
supra. I Cal .4th at p. 987 :Independent Roofing 
Conlraclors v. Deportment o( Jnduscrial Relations 
(1994~ 23 Cal.App.4th 345, 356 [28 Cal.Rotr.2d 

imJ. 

The overall purpose and object of DBA is " 'to 

protect local wage standards by preventing 
contractors from basing their bids on wages lower 
than those prevailing in the area.' [Citation.) ... [T)he 
Act was intended to combat the practice of 'certain 
itinerant, irresponsible contractors, with itinerant, 
cheap, bootleg labor, [who] have been going around 
throughout the country " picking" off a contract here 
and a contract there.' The purpose of the bill was 
'simply to give local labor and the local contractor a 
fair opportunity to participate in this building 
program.' [Citation.]" (Universities Research Assn. v. 
Coutu 0981) 450 U.S. 754,773-774 [101 S.Ct. 1451, 
1463, 67 L.Ed.2d 662].) 

Wi),Qhl The PWL and DBA each carry out a similar 
purpose. DBA specifically provides that it only 
applies to contracts "to which the United *883 States 
or the District of Columbia is a party." The PWL 
does not contain a specific clause limiting it to 
contracts to which the state of California or a political 
subdivision thereof is a party. However; the overall 
effect of the various code sections which constitute 
the PWL is to exclude contracts of the federal 
government. Thus, sections 1720, subdivision (c), 
1720.2, 1720.3 and 1724 refer to construction jobs 
under the supervision of state entities while the 
sections assessing penalties for violating the PWL 
only mention state entities(§§ 1775, 1777, 1779). No 
sections, either individually or collectively, mandate 
that contracts awarded by, or construction jobs under 
the supervision of, federal authorities are subject to 
the PWL. In fact, the only mention of the federal 
government refers to a federal wage law (§ 1740). 
Read as a unit PW A and DBA set out two separate, 
but parallel, systems regulating wages on public 
contracts. The PWL covers state contracts and DBA 
covers federal contracts. 

Respondent bas long agreed with this interpretation 
of the statutes.Section 1773.5 provides: "The 
Director of Industrial Relations may establish rules 
and regulations for the purpose of carrying out this 
chapter, including, but not limited . to, the 
responsibilities and duties of awarding bodies under 
this chapter." 

One such regulation is Califomia Code of 
Regulations, title 8. section 1600\, entitled "Public 
Works Subject to Prevailing Wage Law," which 
provides: "Federally Funded or Assisted Projects. 
The application of state prevailing wage rates when 
higher is required whenever federally funded or 
assisted projects are controlled or carried out by 
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California awarding bodies of any sort." (Cal. Code 
Regs .. tit. 8. § 16001, subd. (b).) 

Other pertinent regulations are as follows: "Awarding 
body" is defined as: "Any state or local government 
agency, department, board, commission, bureau, 
district, office, authority, political subdivision, 
regional district officer, employee, or agent 
awarding/letting a contract/purchase order for public 
works." (Cal Code Regs., tit. 8, § 16000.)"Public 
Funds. Includes state, local and/or federal monies." 
(Cal. Code Regs .. tit. 8. § 16000.)"General Coverage. 
State prevailing wage rates apply to all public works 
contracts as set forth in Labor Code Sections 1720, 
1720.2, 1720.3, 1720.4. and 1771." (Cal. Code Regs., 
tit. 8. § 16001, subd. (a).) 

Thus under the regulations, federally funded projects 
controlled by, carried out by, and awarded by the 
federal government are not subject to PWL, even if it 
requires a higher wage than DBA. Nothing in the two 
administrative cases of respondent, cited by 
appellant, contradicts the regulations because neither 
case involved the federal government. (Public Works 
*884 Coverage Case No. 91-056, Southern Cal. 
Regional Rail Authority Lease of Union Pacific 
Right-of-Way, Decision on Appeal, Nov. 30, 1993 
and Public Works Case No. 96-006, Department of 
Corrections, Community Correctional Facilities, June 
11, 1996.) ,, 
® An agency's regulation "will not be set aside 
unless it is inconsistent with the statute, arbitrary, 
capricious, unlawful or contrary to public policy. 
[Citation.]" (Pipe Trades Dist. Council No. 51 v. 
Aubrv (1996) 41 Cai.Apo.4th 1457. 1466 [12. 
Cal.Rotr.2d 208].) An agency's "construction of 
statutes will generally be followed unless it is clearly 
erroneous. [Citation.]" (United Public Emplovees v. 
Public Emplovment Relations Bd., supra. 213 
Cai.Anp.3d at p. 1125.) 

(lf) To determine if respondent's regulations are 
valid interpretations of the statutes, we look to cases 
construing the PWL, DBA and related statutes, 
particularly those which involve the question of 
preemption by federallaw. W "[T]he Supremacy 
Clause, U.S. Con st., Art. VI, may entail pre-emption 
of state law either by express provision, by 
implication, or by a conflict between federal and state 
law. [Citations.] And yet, despite the variety of these 
opportunities for federal preeminence, we have never 
assumed lightly that Congress has derogated state 

regulation, but instead have addressed claims of pre
emption with the starting presumption that Congress 
does not intend to supplant state law. [Citation.]" 
(Nf!W York Blue Cross v. TrCille!ers Ins. (1995) 514 
U.S. 645. _ [115 S.Ct. 1671. 1676, 131 L.Ed.2d 
695. 704]: see also Greater Westchester Homeowners 
Assn. v. Citv o(Los Angeles ( 1979) 26 Cal. 3d 86. 93-
94 [160 Cai.Rptr. 733. 603 P.2d 1329].) 

"Even where Congress has not completely displaced 
state regulation in a specific area, state law is 
nullified to the extent that it actually conflicts with 
federal law. Such a conflict arises when 'compliance 
with both federal and state regulations is a physical 
impossibility,' [citation] .... "(Hillsborough County v. 
Automated Medical Labs.(l985) 471 U.S. 707. 713 
[105 S.Ct. 2371. 2375. 85 L.Ed.2d 714].) Further," ... 

· there are situations in which state regulation, 
although harmonious with federal regulation, must 
nevertheless be invalidated under the Supremacy 
Clause." (De Canas v. Bica (1976) 424 U.S. 351, 356 
!96 S.Ct. 933, 937, 47 L.Ed.2d 43].) 

ln Cammissioner o( Labor and Jnd v. Boston 
Housing Auth. (1963) 345 Mass. 406 [188 N.E.2d 
150. 157-1581. the highest court in Massachusetts 
held that under the rules of preemption a federal 
agency operating a housing project in Boston 
pursuant to federal regulations was not subject to a 
state prevailing wage law. Thus, in order to avoid a 
serious constitutional problem it interpreted the state 
law as not intended by the Legislature to require *885 
.action by the federal agency in conflict with proper .. 
explicit budgetary requirements of a federal law. The 
court reasoned, "The intention to coerce such a head 
on conflict with Federal authority is not lightly to be 
attributed to the Legislature, which must be taken to 
have known the existing law relating to housing 
projects receiving [federal] contributions." 

Gartrell Canst. Inc. v. AubiJ! (9th Cir. 1991) 940 F.2d 
437. 438-439 [131 A.L.R.Fed. 773] held that a 
private contractor performing work for the federal 
government on federal property was not required to 
obtain a California contractor's license, because he 
complied with the parallel federal "responsibiliry" 
regulations for contractors. The state law was 
preempted by the "similar" federal requirements. To 
same effect see Airport Canst. and Marerials, Inc. v. 
Bivens 0983) 279 Ark. 161 [649 S.W.2d 830, 832). 

California Comm'n v. United States (1958) 355 U.S. 
534. 540. 545-546 [78 S.Ct. 446, 450-451. 453-454,2 
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L.Ed.2d 4701. held that California statutes and 
regulations regarding rates for shipping freight could 
not be applied to federal procurement officials 
because "Congress has provided a comprehensive 
policy governing procurement." (ld at p. 540.lln 
reaching its holding the nation's highest court quickly 
distinguished certain types of state laws. "We lay to 
one side these cases which sustain nondiscriminatory 
state taxes on activities of contractors and others who 
do business for the United States, as their impact at 
most is to increase the costs of the operation. 
[Citations.] We also need do no more than mention 
cases where, absent a conflicting federal regulation, a 
State seeks to impose safety or other requirements on 
a contractor who does business for the United 
States." (ld. at p. 543 [78 S.Ct. at p. 452].) (§) 
Minimum wage Jaws fall under the same 
classification as valid regulation of the employment 
relationship under state police powers.(De Canas v. 
Bica, supra. 424 U.S. at pp. 356-357 [96 S.Ct. at pp. 
936-937].) The PWL is not a minimum wage law, 
however. (San Francisco Labor Council v. Regents o( 
Universitv o( California (1980) 26 Cal.3d 785, 790 
[163 Cai.Rptr. 460. 608 P.2d 277]). 

QQ) Hull v. Dullon (11th Cir. 1991) 935 F.2d 1194. 
1196-1198, held that a state agency which ran a 
switching railroad as a private carrier was subject to 
the Railway Labor Act and such federal law 
preempted a state Jaw establishing bonus payments 
for certain state employees. 

Chamber of Commerce of U.S. v. Bragdon (9th Cir. 
!995) 64 F.3d 497, 504 held that the National Labor 
Relations Act preempted a Contra Costa County 
ordinance which established a prevailing wage Jaw 
for "wholly private construction projects." In 
contrast, People v. Hwang Cl994) 25 Cal.App.4tb 
1168. 1172, 1181-1182 [31 Cai.Rptr.2d 61), held that 
PWL was not preempted by the National Labor 
Relations Act as to a public works contract between a 
private contractor and county school district. *886 

Drake v. Molvik & Olsen E/ec., Inc. (1986) 107 
Wn.2d 26 [726 P.2d 1238), held that the Washington 
prevailing wage law governed a "federally-fun~ed 
construction project by the Seattle Housmg 
Authority" and was not preempted by DBA. (To 
same effect see Sius/mv Concrete Canst. v. Wash., 
Dept. of Transp. (9th Cir. 1986) 784 F.2d 952, 953-
954, 959 [involving a state-run training program 
which might be exempt under the prov1s10n of 
DBA].) 

Metropolitan Water Dis/. v. Whitsett (1932) 215 Cal. 
400 408 417 [10 P.2d 751] upheld the 
constitutionality of PWL, in part "on the theory that 
the state as the employer having full control of the 
terms and conditions under which it will contract 
may, through its legislatures, and within 
constitutional limits, provide the wage which shall be 
paid to its employees and that the payment of a Jess 
sum shall be unlawful." Overall, the state has greater 
power to legislate in areas covered by federal Jaw as 
"proprietor" than as "regulator." (Building & Constr. 
Trades Council v. Associated Builders & Contractors 
of Mass./R.J., Inc. (1993) 507 U.S. 218. 226-227. 
232-233 [113 S.Ct. 1190,1195-1196,1198-1199,122 
L.Ed.2d 565].) 

The basic distinction uniformly maintained in the 
cases is that stateenacted prevailing wage regulations 
are valid and not preempted by federal law when 
applied to contracts of the state or its political · 
subdivisions. However, those laws cannot be applied 
to a project which is under the complete control of 
the federal government. This is also the distinction 
made by respondent's regulations, which provide that 
the PWL rather than DBA is applied to federally 
funded or assisted construction projects in California 
when wages under PWL would be higher and the 
projects "are controlled or carried out by California 
awarding bodies of any sort." Accordingly, because 
the regulations are consistent with California cases, 
federal cases, cases from other states, and the PWL 
statutes, we will follow them. 

In the present case, the awarding body is an agency 
of the federal government. The local cooperation 
agreement governs the overall project containing the 
Seven Oaks Dam project at issue herein. Under the 
local cooperation agreement, the federal agency is 
given the ultimate authority over the actual 
construction, financial audits, paying the construction 
companies, determination of what to do if hazardous 
substances are discovered and determination that a 
project is complete. Thus, the Seven Oaks Dam 
project is controlled and carried out by a fe~eral 
awarding body and under respondenfs regulatiOns, 
the PWL does not apply. 

Appellant expresses the fear that a decision f~r 
respondent "would positively invite Cahfom1a pub he 
bodies in the future to give California public *887 
monies to the Corps of Engineers (or to any private 
party if the trial court is correct) and to Jet it award all 
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contracts, thereby allowing such public bodies and 
employers to evade the PWL." We wish to calm 
appellant's fears. This court shares the Legislature's 
interest in protecting working people in the state. Our 
decision is based on a careful scrutiny of the record 
to discover the actual relationship between federal, 
state and private parties. We do nothing more than 
uphold the regulations and apply the facts to the 
regulations and starute. As in other areas of the law, 
each case involving public contracts and PWL will be 
decided on its own facts and merits. 

III. Respondent's Administrative Decision 

(]J Appellant contends that respondent director 
violated the California Constitution by "refusing to 
fmd a public works to exist simply because of a 
perceived fear of unconstitutionality or conflict with 
federal law." This contention lacks merit. 

California Constitution. article lll, section 3.5 
provides that an administrative agency has no power 
to refuse to enforce a statute on the ,grounds it is 
unconstirutional'or conflicts with federal law, until an 
appellate court has so held. In Reese v. Kizer ( 1988) 
46 Cal.3d 996, I 002 [251 Cal.Rptr. 299, 760 P.2d 
495]. the Supreme Court held: "The purpose of the 
amendment was to prevent agencies from using their 
own interpretation of the Constitution or federal law 
to thwart the mandates of the Legislature. Its 
language, however, cannot reasonably be construed 
to place a restriction on the authority of the 

. Legislature to limit-the scope of its own enactments. 
By limiting the implementation of a statute as 
directed by the Legislature, an agency neither 
'declares it unenforceable' nor 'refuses to enforce it.' 
Indeed, far from thwarting the Legislature's mandate, 
such action precisely fulfills it." (Fns. omitted.) 

Respondent's administrative decisions in the instant 
case were proper interpretations of the PWL within 
the scope of Reese. 

IV. Disposition 

The judgment 1s affirmed. Costs are awarded to 
respondent. 

Anderson, P. J., and Reardon, J., concurred. 
A petition for a rehearing was denied April 29, 1997, 
and appellant's petition for review by the Supreme 
Court was denied July 9, 1997. 

Cal.App.l.Dist. 
Southern Cal. Lab. Management etc. Committee v. 
Aubry 
54 Cal.App.4th 873, 63 Cal.Rpn·.2d 106, 3 Wage & 
Hour Cas.2d (BNA) 1680, 97 Cal. Daily Op. Serv. 
3259, 97 Daily Journal D.A.R. 5688 

END OF DOCUMENT 
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!>Piledrivers' Local Union No. 2375 v. City of Santa 
Monica 
Cal.App.2.Dist. 
PILEDRIVERS' LOCAL UNION NO. 2375, Plaintiff 

and Appellant, 
v. 

CITY OF SANTA MONICA, Defendant and 
Respondent; CONSTRUCTION INDUSTRY 

FORCE ACCOUNT COUNCil.,, Intervener and 
Appellant. 

Civ. No. 69027. 

Court of Appeal, Second District, Division 4, 
California. 

Jan31,1984. 

SUMMARY 

A labor union sought to enjoin work being done by 
city employees on a city owned pier, on the ground 
state law required the city to put the work to 
competitive bidding, and the city's charter required 
competitive bidding. The trial court found that the 
work was a matter of municipal concern and was not 
shown to be new construction so as to require the 
city's public bidding procedure, and accordingly 
denied the union's application for a preliminary 
injunction. (Superior Court of Los Angeles County, 
No. WEC076122, Raymond Choate, Judge.) 

The Court of Appeal affirmed, holding that the mode 
of contracting work by a charter city is a municipal 
rather than a statewide concern and state bidding 
procedures do not apply. The court further held that 
the removal and replacement work being done on the 
pier constituted repairs and maintenance and thus 
came within the maintenance and repair exclusion of 
the public bidding provision of the city charter. 

· (Opinion by Saeta, J., rn• with Kingsley, Acting P. J., 
and Amerian, J., concurring.) 

FN• Assigned by the Chairperson of the 
Judicial Council. 

HEADNOTES 

Classified to California Digest of Official Reports 

Page I 

(!) Municipalities § 19--Legislative Control--What 
Are 'Municipal Affairs'--Planning · and 
Improvements--Work on Pier. 
Pub. Contact Code, §§ 20161 and 20162, providing 
for bidding on work to repair public works, were not 
applicable to a charter city's repair of a municipal 
pier. The mode of contracting work by a charter city 
is municipal rather than a statewide concern, and the 
fact that certain tideland legislation showed a state 
interest in the operation of piers did not arise to a 
state preemption of nonconflicting local regulation of 
contract letting. 
[See Cai.Jur.3d, Municipalities, § 104; Am.Jur.2d. 
Municipal Corcorations, Counties. and Other 
Political Subdivisions, § 138.] 
<1!, W Municipalities § 87--Contracts--Letting of 
Contracts--Bidding-- Exclusion of Repairs and 
Maintenance. 
Under a city charter provision requiring bidding on 
contracts for public works over $5,000, but excluding 
maintenance and repair, work on a municipal pier 
consisting of the removal and replacement of certain 
beams, joists and surface decking was repair and 
maintenance not requiring competitive bidding. 

Q) Words, Phrases, and Maxims--Repair. 
The word repair in its ordinary sense relates to the 
preservation of property in its original condition, and 
does not carry the connotation that a new thing 
should be made or a distinct entity created. To repair 
means to mend an old thing, not to make a new thing, 
to restore to a sound state something which has 
become partially dilapidated, not to create something 
which has no existence. 

COUNSEL 
Patrick T. Connor and De Carlo & Connor for 
Plaintiff and Appellant. 
Donald D. Harmata for Intervener and Appellant. 
Robert M. Myers, City Attorney, and Martin T. 
Tachiki, Deputy City Attorney, for Defendant and 
Respondent. 
SAETA, J. FN' 

FN* Assigned by the Chairperson of the 
Judicial Council. 

Appellants appeal from denial of their application for 
a preliminary injunction. They sought to enjoin the 
work being done by employees *51 I of the City of 
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Santa Monica (City) on the City-owned Newcomb 
Pier. Appellants advance two arguments in support of 
their position; (1) state law required the City to put 
the work to competitive bidding; and (2) the City's 
charter requires competitive bidding. The trial court 
found that the work was a matter of municipal 
concern and the work was not shown to be new 
construction so as to require the public bidding 
procedure. The trial court was correct and we affirm. 

Appellants rely on Public Contract Code sections 
20161 and 20162. These provisions were formerly 
found in Government Code sections 37901 and 
37902. They provide for work done in 'erection, 
improvement, painting, or repair of public buildings 
and works' of over $5,000 expenditure to 'be 
contracted for and let to the lowest responsible bidder 
after notice.' It is conceded that work on the pier 
required an expenditure of well over $5,000. The 
City counters with the argument that sections 20 I 6 I 
and 20162 do not apply because it is a charter city. 

California Constitution. article XI, section 5, 
subdivision (a), reads as follows; 'It shall be 
competent in any city charter to provide that the city 
governed thereunder may make and enforce a11 
ordinances and regulations in respect to municipal 
affairs, subject only to restrictions and limitations 
provided in their several charters and in respect to 
other matters they shall be subject to general laws. 
City charters adopted pursuant to this Constitution 
shall supersede any existing charter, and with respect 
to municipal affairs shall supersede all laws 
inconsistent therewith.' · · · · 

This constitutional provision has been construed 
several times by the Supreme Court. In the leading 
case of Bishop v. Citv o(San .Jose (1969) 1 Cal. 3d 56 
[81 Cal.Rptr. 465. 460 P.2d 137], the court explains 
that home rule charter cities initially have full power 
to legislate but are subject to state legislation where 
there is both a conflict in the laws and the state 
legislation discloses an intent to preempt the field. ( . 
Jd., at pp. 61-62.) Whether or not the state has 
preempted the field under inquiry is a matter for the 
courts to decide. ( I d .. at p. 62.)Even where the state 
legislation purports to supersede inconsistent 
provisiOns in local charters, that legislative 
declaration is not controlling on the courts. ( Sonoma 
Countv 01'ganization o(Public Employees v. CounQ! 
o(Sonoma (1979) 23 Cal.3d 296. 316 [152 Cal.Rptr. 
903. 591 P.2d ]).) 

Page2 

CDThe issue of whether these state bidding 
provisions bind charter cities has been addressed and 
decided in Smith v. CiD' o( Riverside (1973) 34 
Cal.AppJd 529 [11 0 Cal.Rntr. 67]. The appellate 
court held that the mode of contracting work in the 
city was a municipal rather than a statewide *512 
concern and the state bidding procedures did not 
apply. Appellants have advanced no persuasive 
reasons for us to depart from the reasoning or holding 
of Smith.N o developments in this area of the law in 
the I 0 years since Smith are cited to vitiate that 
ruling. Indeed, the recodification without change of 
the relevant sections of the Government Code into 
the Public Contract Code in 1982 (Stats. 1982, ch. 
465, § 11) reinforces the Smith interpretation. 
Further, Public Contract Code section 20160 provides 
that the state bidding procedures apply to noncharter 
cities. 

Appellants argue that 'statewide concern' over the 
City's pier is reflected in tidelands legislation (Slats. 
1970, ch. 1077, pp. 1913-1919); coastal conservancy 
legislation (Pub. Resources Code, § 30000 et seq.); 
and the California Parklands Act of 1980 (Pub. 
Resources Code § 5096.!41 et seq.). While it may be 
true that these imactrnents show an interest in the 
operation of piers, this interest does not arise to a 
preemption of nonconflicting local regulation of 
contract letting. Appellants point to no conflict 
between the City's work plans and the other cited 
enactments. The only conflict is between the City's 
having its employees do the work and Public 
Contract Code sections 20161 and 20162. It has 
already been pointed· out that Smith resolves that 
conflict in favor of the City. A comparison of the 
majority and dissenting opinions in Bishop v. City o( 
San Jose. supra., 1 Cal. 3d 56, shows that state 
interest in the project is not the same thing as state 
interest in competitive bidding. The Bishop dissent 
says that inquiry ends once a statewide concern is 
found. ( Jd., at p. 66.)The majority rejects this 
reasoning in speaking of conflicts between state and 
local regulations and whether the 'subject matter 
under discussion is of municipal or statewide 
concern.' ( Jd., at p. 62;Alioto's Fish Co. v. Human 
Rights Com. o(San Francisco(] 981) 120 Cal.App.3d 
594. 603-604 (174 Cai.Rptr. 763].) 

G!!)Appellants' second line of attack is that the City 
violated its own charter requirement of obtaining 
competitive bids. City charter section 608 states in 
part; 'Every contract involving an expenditure of 
more than ... $5,000.00 ... for the construction or 
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improvement (excluding maimenance and repair) of 
public buildings, works, streets .. . parks and 
playgrounds, and each separate purchase of materials 
or supplies for the same, ... shall be let to the lowest 
responsible bidder ... .' (Italics added.) 

City relies on the italicized portion of the section, i.e., 
its work on the pier was maintenance and repair. 
Appellants dispute the application of the quoted 
exception, claiming that the work done was more 
extensive. Facrually, the work was best described by 
the City engineer as 'removing and replacing 
approximately 20 percent of the 12 inch by I 2 inch 
beams, 90 percent of the 3 inch by 12 inch and 3 inch 
and 16 inch joists and J 00 *513 percent of the 2 inch 
by 12 inch surface decking of an area representing 
approximately 15 percent of the total area of the 
Pier.' 

Appellants rely on two 'paving' cases for a defmition 
of 'repairs': Santa Cruz R.P. Co. v. Broderick (1896) 
113 Cal.628. 633[45 P.8633]; and Holland v. Braun 
(1956) 139 Cal.App.2d 626 [294 P.2d 51]. In both 
cases the courts held that paving a previously 
·unpaved street was more than a 'repair.' More 
analogous than roads to our facts are bridge cases 
cited by the City. In Whalen v. Ruiz (1953) 40 Cal.2d 
294. 300-30 I [253 P.2d 4571, the issue was the duty 
of a railroad company concerning a bridge. The 
railroad had the contractual duty to repair the bridge 
but not to make strucrural changes to meet changing 
traffic conditions. Q)In defining the word 'repair,' 
the court states: 'The word 'repair' in its ordinary 
sense relates to the preservation of property in its 
original condition, and does not carry the connotation 
that a new thing should be made or a distinct entity 
created. (76 C.J .S. p. 1169 .) As was said in Rea[D, & 
Rebuilding Co. v. Rea. 184 Cal. 565, at paee 576 
[194 P. 1024]: 'To repair means to mend an old thing, 
not to make a new thing; to restore to a sound state 
something which has become partially dilapidated, 
not to create something which has no existence." (Jd, 
at p. 300.)Whalen cites Bosaui v. Citv of San 
Bernardino (1935) 2 Cal.2d 747. 758 [43 P.2d 547], 
where the Supreme Court includes in 'repair' the 
duty to maintain weakened parts of an overhead 
viaduct including the framework, roadway and 
curbing. Taken together, these two Supreme Court 
pronouncements show that work on underlying 
supporting members as well as paving of an existing 
roadway constirute 'repair' in a suitable facrual 
context. Our pier is similar to the strucrures in Bosqui 
and Whalen. 

Page 3 

In addition, City cites People ex rei. Dept. Pub. Wks. 
v. Rvan Outdoor Advertising. Inc. (1974) 39 
Cal.Apn.3d 804. 810 [114 Cal.Rntr. 499]. where the 
court held 'maintenance' does not include the moving 
of a billboard a few feet to accomodate a change in 
the state's right of way. The court quotes Webster's 
New World Dictionary of the American Language 
(2d college ed.) definition of 'maintenance' as 
follows: "a maintaining or being maintained; upkeep, 
support, defense, etc.; [specifically], the work of 
keeping a building, machinery, etc. in a state of good 
repair .... ' The word 'maimain' is defined as 'to keep 
or keep up; continue in or with; carry on ... [and] to 
keep in a certain condition or position, [especially] of 
efficiency, good repair, etc.; preserve (to maintain 
roads) .... " 

(Th)On the facts presented to the trial court and on 
our interpretation of the law as applied to those facts 
(Evid. Code. li 310. sub d. (a)), the City *514 was 
engaged in repair and maintenance work within the 
,meaning of section 608. 

The judgment is affirmed. 

Kingsley, Acting P. J., and Amerian, J., concurred. 
A petition for a rehearing was denied February 15, 
1984, and the petition of intervener and appellant for 
a hearing by the Supreme Court was denied April 25, 
1984. *515 

Cal.App.2.Dist. 
Piledrivers' Local Union v. City of Santa Monica 
!51 Cai.App.3d 509, 198 Cal.Rptr. 731 
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PR & A Vending Services, Inc. v. City of Los 
Angeles 
Cal.App.2.Dist. 

R & A VENDING SERVICES, INC., Plaintiff and 
Appellant, 

v. 
CITI OF LOS ANGELES, Defendant and 

Respondent. 
No. B007979. 

Court of Appeal, Second District, Division 5, 
California. 

Oct 7, 1985. 

SUMMARY 

A bidder on a city contract for operation of 
refreshment stands in a city park brought an action 
against the city for writ of mandate and declaratory 
and injunctive relief, alleging that as highest 
responsible bidder plaintiff should have been 
awarded the contract. The trial court denied plaintiff's 
petition for writ of mandate. (Superior Court of Los 
Angeles County, No. C 492484, Lawrence C. 
Waddington, Judge.) 

The Court of Appeal affirmed, holding that under city 
ordinances, which were applicable rather than general 
state law, defendant had discretion to determine who 
the highest responsible bidder was. The court held 
further that the judgment was not void for denying 
plaintiff a hearing on its causes of action for 
declaratory and injunctive relief, since plaintiff had 
alleged the invasion of only one primary right, and 
the judgment constituted a determination that 
plaintiff had no cause of action against defendant. 
(Opinion by Ashby, J., with Feinerman, P. J., and 
Eagleson, J., concurring.) 

HEADNOTES 

Classified to California Digest of Official Reports 

OJ!, lli Municipalities § IS--Legislative Control-
Control of Municipal Affairs--Home Rule Cities. 
Defendant city, which had rejected plaintiff's bid on a 
city contract, was not bound by Pub. Con. Code. § 
20162, requiring certain public projects to be 

Page 1 

contracted for and let to the lowest responsible 
bidder, where defendant was a chartered city and the 
matter at issue was a municipal affair. 

(1) Municipalities § IS--Legislative Control--Control 
of Municipal Affairs--Home Rule Cities. 
State geneml· law bidding procedures do not bind 
chartered cities where the subject matter of the bid 
constirutes a municipal affair. 

Q!, lli Municipalities § 16--Legislative Control-
What Are "Municipal Affairs"--Refreshment Stands 
in Public Parle 
Gov. Code. § 50514, requiring a legislative body to 
award a lease to the highest responsible bidder, and 
Gov. Code, § 50515, requiring a legislative body to 
enter into a lease with the highest bidder, were not 
applicable to defendant chartered city, which had 
awarded a city contract to a bidder other than 
plaintiff, despite plaintiff's contention that it was the 
highest responsible bidder, since subject contract for 
refreshment stands in a city park was unquestionably 
a matter of municipal concern to which state general 
law, in the case of chartered cities, is inapplicable. 

(i) Municipalities § I ~--Legislative Control--Control 
of Municipal Affairs--Home Rule Cities. 
If a chartered city legislates with regard to municipal 
affairs, the charter prevails over general state law. 
[See Cal.Jur.3d, Municipalities, § 95; Am.Jur.2d, 
Municipal Coroorations. Counties, and· Other 
Political Subdivisions, § 128.) 
@ Municipalities § 55--0rdinances, By laws, and 
Resolutions--Validity-- Conflict With Statutes or 
Charter. 
ln matters of statewide concern, a city is bound by 
general laws if it is the intent and purpose of the 
general laws to occupy the field to the exclusion of 
municipal regulation. 

(!!!, ~ Municipalities § 87--Contracts--Letting of 
Contracts-- Discretion in Accepting Bids. 
A bidder on a contract offered for public bid by 
defendant city was properly denied a writ of mandate, 
notwithstanding its allegation that it was the highest 
responsible bidder and should have been awarded the 
contract, since a city has discretion to decide who the 
highest responsible bidder is, and since defendant's 
statement in its summary of proposals that plaintiff's 
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"pro forma was umealistic and contained admitted 
inaccuracies" indicated that defendant was 
dissatisfied with plaintiffs bid and had exercised its 
discretion in rejecting it, and plaintiff had not shown 
that the city had acted fraudulently or corruptly. 

(]J Municipalities § 87--Contracts--Letting of 
Contracts--Discretion in Accepting Bids--Review. 
The tenn "lowest responsible bidder" in city charters 
means the lowest bidder whose offer best responds in 
quality, fitness, and capacity to the particular 
requirements of the proposed work. Where, by use of 
these terms the council has been invested with 
discretionary power as to which is the lowest 
responsible bidder, such discretion will not be 
interfered with by the courts, in the absence of direct 
averments and proof of fraud. 

@!., 8b, ~ Mandamus and Prohibition § 67-
Mandamus--Judgment- Effect on Other Remedies. 
In proceedings for writ of mandate, declaratory relief, 
and injunctive relief by a bidder on a city contract for 
operation of refreshment stands in a city park, 
alleging _that as the highest responsible bidder 
plaintiff should have been awarded the contract by 
defendant city, the judgment entered by the trial court 
denying plaintiffs petition for the writ was not void, 
despite plaintiff's contention that the judgment denied 
plaintiff a hearing on its causes of action for 
declaratory and injunctive relief, since plaintiff 
alleged a violation of only one primary right, its right 
to be chosen as highest responsible bidder, anci by 
detennining that defendant had discretion in choosing 
from among -the bidders for the contract, the trial -
court ruled that plaintiff bad DO cause Of action 
against defendant. 

(2) Courts § 6--Powers and Organization--Calendar. 
A court calendar is a list of causes awaiting hearing 
on motion or trial. The court for good cause has 
discretion in the control and regulation of its calendar 
or docket, and it is pennissible for good cause to 
delay a trial or bearing to a later date or to draw up or 
strike a case from the calendar, to be restored on 
motion of one or more of the litigants or on the 
court's own motion. "Off calendar" is not 
synonymous with "dismissal"; "off' merely means a 
postponement whereas a "dismissal" in judicial 
procedure has reference to a cessation of 
consideration. Courts have control of pleadings in a 
case until a valid fmal judgment is rendered. 

QQ.) Actions and Special Proceedings § 6--Existence 

Page2 

of Right of Action-- Primary Rights. 
ln determining the existence of a cause of action, 
California subscribes to the primal)' rights theory, 
under which the invasion of one primary right gives 
rise to a single cause of action. It is the right sought 
to be established, not the remedy or relief, which 
determines the nature and substance of the cause of 
action. 

COUNSEL 
Joseph W. Fairfield for Plaintiff and Appellant. 
Gary R. Netzer and James K. Hahn, City Attorneys, 
Thomas C. Bonaventura, Pedro- B. Echeverria and 
John F. Haggerty, Assistant City Attorneys, and 
Marcia Haber Kamine, Deputy City Attorney, for 
Defendant and Respondent. *1191 
ASHBY,J. 
R & A Vending Services, lnc. (R & A) appeals from 
the denial of a petition for a writ of mandate, and an 
order to place off calendar a demurrer to R & A's 
request for injunctive and declaratory relief against 
the City of Los Angeles (City). We affirm the 
judgment of the trial court as to the writ petition. As 
will be seen below, the off-calendar order is not 
appealable. · · 

R & 'A was one of six bidders responding to City's 
call for proposals for the operation of five 
refreshment stands in Griffith Park. The proposals 
were studied. City's board of recreation and paries 
commission (Board) recommended the acceptance of 
a proposal by T. Irwin. The other bidders contested 
the decision. Board interviewed the bidders and 
reconsidered. The lease was fmally awarded to Jim 
Pontillo. R & A sued on the ground that it was the 
highest responsible bidder, promising more rent to 
City than Mr. Pontillo. R & A relied on sections of 
the Public Contract Code and the Government Code 
for its argument that City must award the lease to R 
& A because City had no discretion in making its 
decision to award the lease under the pertinent 
section of the city charter, section 386. Following a 
hearing on the petition for a writ of mandate, the trial 
coun ruled that the award of the lease was a 
discretionary act governed by the city charter. A 
motion for a new trial was denied. This appeal 
followed. 

Cli)We begin with R & A's contention that City is 
bound by Public Contract Code section 20162. 
FN 1The City of Los Angeles is a charter city, not a 
general law city. CIJThe law is settled: these state 
general law bidding procedures do not bind chartered 
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cities where the subject matter of the bid constitutes a 
municipal affair. FNl ( Smith v. City a( Riverside 
(1973) 34 Cai.App.3d 529, 534 [II 0 Cal.Rntr. 671; 
see Piledrivers' Local Union v. City o(Santa Monica 
(]984) 151 Cal.Apo.3d 509, 511-512 [198 Cai.Rotr. 
1JillFN3 @Because the matter at issue here is a 
municipal affair, as will be seen below, City is not 
bound by section 20162. * ll92 

FNI "When the expenditure required for a 
public project exceeds five thousand dollars 
$5 ,000), it shall be contracted for and let to 
the lowest responsible bidder after notice." 
(Pub. Con. Code, § 20 162.) 

FN2 Cities organized under a charter shall 
be "'chartered cities."' (Gov. Code. § 
3410 !.)Los Angeles is organized under a 
charter. 

FN3 We agree with R & A's argument that 
Piledrivers is distinguishable. The 
distinction is that in Piledrivers, and in 
Smith, the application of Public Contract 
Code section 20162 was at least arguable. 
The type of work contested in both cases 

·could have been considered a "public 
project" under the state code. It is more 
difficult to see how a concession lease in 
Griffith Park could be a public project for 
purposes of section 20162 in light of the 
meanings that term is given in section 
20161. Given the holdings of Smith and 
Piledrivers we need not discuss the issue 
further. 

~ R & A also relies on Government Code sections 
50514FN4 and 50515. FN'The parties cite and our 
research reveals no case discussing the application of 
sections 50514 and 50515 to chartered cities. Many 
cases discuss and apply the general analysis used to 
determine the issue of whether a state code or 
municipal law applies. (1)1! is long settled that if a 
chartered city legislates with regard to municipal 
affairs the charter prevails over general state law. ( 
Sonoma County Organization of Public Emp/ovees v. 
County of Sonoma 0979) 23 Cal.3d 296. 315 [152 
Cai.Rptr. 903. 591 P.2d ll.) (i)ln matters of 
statewide concern the city is bound by general laws if 
it is the intent and purpose of the general laws to 
occupy the field to the exclusion of municipal 
regulation. ( Bishop v. City of San .Jose (1969) 1 
Cal.3d 56, 61-62 [81 Ca!Rntr. 465. 460 P.2d 137].) 
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QQ)The question of whether the matter at issue is of 
municipal or statewide concern must be judicially 
determined, but the courts have developed no precise 
defmition of the term "municipal affair." ( Jd .. at p. 
62:Smith v. Citv o(Riverside. supra .. 34 Cal.App.3d 
529.) A review of the case law dealing with the issue 
of whether a chartered city is bound by state law, or 
by municipal ordinances or city charters, shows the 
following have been deemed matters of municipal 
concern: charter city employee compensation ( 
Sonoma County Organization o(Public Employees v. 
County o(Sonoma, supra .. 23 Cal.3d 296. 317, and 
see Bishop v. City o(San Jose, supra .. 1 Cal.3d 56): 
licensing fees and occupation taxes ( Weekes v. 
Oakland (1978) 21 Cal.3d 386 [146 Cal.Rptr. 558, 
579 P.2d 4491; Marsh & McLennan of Col., inc. v. 
Los Angeles (1976) 62 Cal.App.3d 108, 124 [ill 
Cal.Rptr. 796]); city planning ( Duran v. Cassidv 
(1972) 28 Cai.AppJd 574. 583 [104 Cal.Rptr. 793]); 
city-operated public uti.lities ( Smith v. Riverside 
supra., 34 Cal.A1JD.3d 529); and city sewage ( Citv o( 
Santa Claro v. Von Raes(eld (1970) 3 Cal.3d 239, 
246 [90 Cal.Rntr. 8. 474 P.2d 976]). Deciding who 
will be awarded the contract for refreshment stands in 
a city park is unquestionably a matter of municipal 
concern. The determination of how bids on such a 
contract will be accepted must be controlled by local 
rather than state legislation. We find that the Los 
Angeles City Charter provisions control, and that 
Government Code sections 50514 and 50515 have no 
application. FN6*1193 --

FN4 "The legislative body shall award the 
lease to the highest responsible bidder." 
(Gov. Code,§ 50514.) 

FN5 "After the bid has been accepted by the 
legislative body, it shall enter into a lease 
with the highest bidder .... " (Gov. Code. § 
50515.) 

FN6 The city charter section at issue, section 
3 86, provides a more complete procedure 
for competitive bidding than the 
Government Code sections relied upon by 
appellant. For example, city charter section 
386(c) requires that notice of the invitation 
for proposals be published in a daily 
newspaper and that the notice specify the 
amount of the bond that must be posted. The 
section permits the City to require detailed 
specifications, and guarantees of 
performance and other appr~priate factors. 
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(§ill R & A's main argument appears to be that even 
under the charter provisions for competitive bidding 
City was duty bound to accept the "lowest (or 
highest] and best regular responsible bidder 
furnishing satisfactory security for its perfonnance" 
(L. A. City Charter, § 386(f)), and that City has no 
discretion in making that determination. R & A 
maintains that because it was the highest responsible 
bidder City was bound to grant the lease to it. The 
case law does not support R & A. (l)The tenn 
"lowest responsible bidder" in city charters has been 
held to mean "the lowest bidder whose offer best 
responds in quality, fitness, and capacity to the 
particular requirements of the proposed work; and 
that where by the use of these terms the council has 
been invested with discretionary power as to which is 
the lowest responsible bidder ... such discretion will 
not be interfered with by the courts in the absence of 
direct averments and proof of fraud." FN

7
( West v. 

Oakland (]916) 30 Cai.App. 556, 560-561 (!59 P. 
2021. reaffd. in Citv o(lng/ewood-L.A. Countv Civic 
Center Auth. v. Superior Court (1972) 7 Cal.3d 861, 
867 [I 03 Cal.Rotr. 689, 500 P.2d 601].) 

FN7 R & A rnil.kes no allegation of fraud by 
City. 

@i)R & A argues that City made no fmding that it 
was not a qualified bidder. (See City of /ng/ewood
L.A. County Civic Center Auth. v. Superior Court, 
supra .. ) On the contrary, City specifically stated in its 
summary of proposals that R & A's "pro-forma was 
unrealistic and contained· admitted inaccuracies." 
This language shows a dissatisfaction with R & A's 
proposal and explains why City exercised its 
discretion by awarding the contract to a· lower bidder, 
i.e., one who proposed a lower annual revenue for 
City. City had the right and the obligation to consider 
the practicability of each bid before awarding the 
contract. R & A has not shown that City acted 
fraudulently or corruptly in performing its duty. Thus 
there is no basis for awarding the writ of mandate 
requested by R & A. 

Cfu!)R & A contends that the judgment entered by the 
trial court is void. R & A reasons that it received a 
hearing on the petition for a writ of mandate, but no 
hearing on the second cause of action for declaratory 
relief or on the third cause of action for injunctive 
relief. 1n fact the trial court did not deny hearing on 
the other causes of action, but placed them off 
calendar. (2)"A court calendar is a list of causes 
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awaiting hearing on motion or trial. [Citation.] ... The 
court for good cause has discretion in the control and 
regulation of its calendar or docket. [Citation.] It is 
permissible for good cause to delay a trial or hearing 
to a later date or to drop or strike a case from the 
calendar, to be restored on motion of one or more of 
the litigants or on the court's own motion. 'Off 
Calendar' is not synonymous with 'dismissal.' 'Off' 
merely means a postponement whereas a 'dismissal' 
*1194 in judicial procedure has reference to a 
cessation of consideration. Courts have control of 
pleadings in a case until a valid fmal judgment is 
rendered. [Citation.]" ( Guardianship o(Lvle (1946) 
77 Cal.App.2d !53, I 55-156 [I 74 P.2d 906].) 
Ulli)Thus, R & A's contention that the judgment on 
the writ petition is void is without merit. R & A's 
error is in its belief that the judgment in this matter 

· includes all three causes of action. It does not. 
Nevertheless, the single issue underlying all three 
causes of action, i.e., whether City had discretion in 
awarding the lease, was resolved against R & A. The 
trial court had before it one lawsuit seeking three 
different remedies. It did not have tlrree separate 
causes of actions or potentially three separate 
lawsuits. QQ)ln determining the existence of a cause 
of action, California subscribes to the primary rights 
theory. (Slater v. Blackwood (I 975) 15 Cal.3d 791, 
795 (126 Cal.Rptr. 225. 543 P.2d 593].) Under the 
theory, the invasion of one primary right gives rise to 
a single cause of action.(Jbid; Wulfien v. Dolton 
(1944) 24 Cal.2d 891, 895-896 [151 P.2d 846].) It is 
the right sought to be established, not the remedy or 
relief, which determines the nature and substance of 
the. cause of action. ( Ideal Hardware etc. Co. v. 
Dept. o(Emo. (1952)114 Cal.App.2d 443, 448 [250 
P.2d 353].) (fuD R & A alleged a violation of what it 
deems its primary right to be chosen as the highest 
responsible bidder, a right found created by· certain 
statutes and case law. The trial court determined that 
City had discretion in choosing from among the 
bidders for the concession lease. By this 
determination the trial court ruled that R & A had no 
cause of action against City and therefore no remedy 
for mandatory injunction. When this judgment 
becomes final, it will be a bar to the remainder of the 
lawsuit. R & A's authority, Spector v. Superior Court 
(1961) 55 Ca1.2d 839 (!3 Cai.Rptr. 189, 361 P.2d 
9091 and Moore v. California Minerals etc. Corp. 
(1953) 115 Cal.App.2d 834 [252 P.2d 1005], in 
which parties were denied a hearing in the trial court 
have no application. R & A had a full hearing on the 
pertinent issues: which legislation controlled and 
whether City had discretion in choosing the Jessee. 
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The judgment is affirmed. 

Feinerrnan, P. 1., and Eagleson, 1., concurred. 
A petition for a rehearing was denied October 3, 
1985, and appellant's petition for review by the 
Supreme Court was denied December 30, 1985. 
*1195 

Cal.App.2.Dist. 
R & A Vending Services, Inc. v. City of Los Angeles 
172 Cal.App.3d 1188, 218 Cal.Rptr. 667 

END OF DOCUMENT 
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Opinion No. Cv 75-283-April2, 19715 

SUBJECT: PUBLJC WORKS AND ECONOMIC DEVELOPMENT ACT FUNDS 
-PROJECTS-COMPETITIVE BIDS-A general law ciry receiving federal 
funds under title X, Public Works and Economic Development Act of 1965, 
may not utilize persons employed with such funds for constrUction, erection, 
repair, remodeling, improvement or alreration of public facilities, if total 
costs of a particular project exceed tbe limit of $5,000 as set forrh in Govern
ment Code section 3 7902 except as permitted by sections 3 7905 and 53 707 
and by applicable judicialiy created exceptions. Unless a counry charter or 
ordinance provides otherwise, a charte~ or general law counry receiving similar 
federal· funds may not ultilize persons employed with such funds for work 
on public facilities, if total cosrs of a particular project exceed the limit of 
$4,000 as set forth in Government Code section 25450, except for those 
counties covered by secrions 25450.4 and 25450.41 and except as permitted 
by statute or by applicable judicially created exceptions. Districts with similar 
projects to be funded. through title X are subject to any comperitive bid 
requirements imposed by stature unless there are applicable statutory or 
judicially created exceptions. 

Requested by: ASSEMBLYMAN, 26th DISTRJCT 

Opinion hy: EVELLE J. YOUNGER, Attorney General 

Geoffrey L Graybill, Depury 

The Honorable Carmen Perino, Assemblyman for the Twenry-Si.xth Districr, 
has requested an opinion of this office on the following questions: 

1. When a city is receiving federal funds u~der a grant made pursuant to 

secrion 301 of the Emergency Jobs and Unemployment Assistance Act of 1974 
(also known as title X of the Public Works and Economic Development Act of 
1965), may the city in employing persons under this federal program use sud1 
persons for the construction, erecrion, repair, remodeling, improvemenr or alteration 
of public buildings, parks and other faciliries, even though the toral labor costs 
(the combined total of wages paid to the persons on the same project) would exceed 
the limit of $5,000 as set forth in Gcivernmenr Code secrii:m 37902? 

2. When a county is receiving federal funds under a grant made pmsuant to 

secrion 301 of the Emergency Jobs and Unemployment Assistance Aet of 1974 
(also known as title X of the Pub!ic·Works and Economic Development Act of 
1965), may the county in employing persons under this federal program use such 

persons for the construcrion, erecrion, repair, remodeling, improvement or alteration 
of public buildings, parks and other facilities, even though the toral labor costs 
( rhe combined total of wages paid to the persons on the same project) would exceed 
the limi.t of $.4,(100 as set iorth in Government Code section 25450 except as ex
pressly modified by sections 25450.4 and 25450.41? 
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3. Are districts which have similar projects co be funded through tide X 
subject ro competitive bid requirements or may they use "force accoum" ro accom
plish the project? 

The conclusions are summarized as follows: 

1. A general law city receiving federal funds granted pursuant to title X 
of the Public Works and Economic Development Act of 1965 may not use persons 
employed with such funds for the construction, erection, repair, remodeling, 
improvement or alteration of public buildings, parks and other facilities, if the 
total cosrs of a particular project exceed the limit of $5,000 as set forth in Govern
ment Code section 37902 except as permitted by Government Code sections 
37905 and 53707 and by such judicially created exceptions as may be applicable 
to a particular project. A charter city's ability to use such persons for the afore
mentiooed pUiposes will depend on ·the provisions of its charter. 

2. Unless the charter of a county or an ordinance enacted pursuant to rhe 
charter provides otherwise, a charter or general law county receiving federal funds 
granted pursuant ro title X of the Public Works and Economic Development 
Act of 1965 may not use persons employed with such funds for the con;;rruction, 
erection, repair, remodeling, improvement or alteration of public buildings, paries 
and other facilities, if the total costs .of n particular project exceed the limit of 
$4,000 as set forth in Government Code section 25450, except for those counties 
covered by sections 25450.4 and 25450.41 nnd except as permitted by srarute or 
by such judicially created exceptions as may be applicable to a particular projecL 

3. Districts which have similar projects to be funded through ririe X are 
subject to any competitive bid requirements imposed by srarure unless srarutory 
or judicially created exceptions are applicable ro a particular project. 

ANALYSIS 

TilE FEDERAL JOB OPPORTIJNITIES PROGRAM 

The Public Works and Economic Development Act of 1965' (hereinafter 
referred to as "the Act") was amended by the Emergency Jobs and Unemployment 
Assistance Act of 1974 to add thereto a title X entitled "Job Opporruilities Pro
gram" (hereinafter referred to as "tide X.")' As srated in section 1001 of the 
Act, the purpose of' tide X is: 

" ... ro provide emergency financial assistance to stimulate, maintain 
or expand job creating activities in areas, both urban and rural, which are 
suffering from unusually high levels of unemployment." 

Section 1003 of the Act provides in parr: 

I Public Law 89-136, § 2, August 26, 1965, 79 Stat. 552, 42 U.S.C.A. § 3121. 
'Public Law 93-567, title lll, § 301, December 31, 1974, 88 Stat. 1853, 42 U.S.C.A. 

§ 3246. 
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" (d) In allocating funds under rhis ride, the Secretary of Commorce 
shall give priority consideration to-

.. ( l) the severiry of unemployment in the area; and 

"(2) the appropriateness of the proposed activity in relating ro 
the number and needs of unemployed persons in eligible areas. 

" (e) Norw ithsranding any other provision of this tide, funds allo

cated by dle Secretary of Commerce shall be available only for programs or 
projects which the Secretary of Commerce and the Secretary of Labor 
joindJ• determine are programs or projects--

"(1) which will contribute significantly to the reduction of unem
ployment in the eligible area; 

" ( 2) which can be initiated or strengthened promptly; 

"(3) a substantial portion 'of which can be completed within 12 
months after such allocation is made; 

" ( 4) which are not inconsistent with locally approved comprehen
sive plans for the jurisdiction affected, whenever such plans exist; and 

" ( 5) which will be approved giving Jirsr priority ro programs and 
projects '\"hich are most labor imensive." 

In addition ro tbe "labor imensive" priority set forth in subdivision (e) ( 5) 

of section 1003, section 1005 of the Act provides: 

"Fif-ry per centum of the funds appropriated pursuant to section 
1007 of this tide shall be available only for programs and projects in 
which not more than 25 percent of such funds will be expended for 
necessary non-labor costs." 

It bas been suggested ·that work performed. by temporary employees hired by 
a public entity and paid on a daily basis would be more labor intensive, and thus 
more likely to qualify for title X money, than work performed under contracts 
awarded pursuant tO competitive bids. Given this assumption, the basic issue 
raised by this opinion re<Juest is whetner coumies, cities and districts may ignore 
competitive bidding requirements when performing work to be paid for by tide 
X moneys. The conclusion is that generally they may not. 

SCOPE OF STATUTORY COMPETITIVE BID REQUIREMENTS 

There is no constitutional requirement that public works projects be performed 
by contract let by means of comperirive bidding. ln the absence of any srarurory 
requiremenr any reasonable means can be used to accomplish a public works 
project. However, where a mode of comracring is specified it musr be followed 
unless an exception applies. Zottman- v. San Ft·tmcirco, 20 CaL 96 ( 1862); Reams 
v. Coole,•, 171 Cal. 150, 153-154 (1915); Miller v. McKimron, 20 Cal. 2d 83 
( 1942); Samr. Mo,ica U"ified Sch. DiJ!. v. Penb, 5 Ca!. A pp. 3d 9~ 5, 95 2 ( 1970 ). 
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In California, cities, counties aod some districts must contract for public 
construction projects exceeding a specified sum through competitive bids. If 
particular cities or counties are charter cities or counties, the applicability of 
competitive bid requirements would be determined by reference ro the particular 
chaner. 

part: 

l. Procedures of Charter Cities aod Counties 

Section 5 of article XI of the California Constitution provides in pertinent 

" ( n) It shall be competent in any city chaner to provide that the 
cir:y governed thereunder may make and enforce all ordinances and 
regulations in respect to municipal affairs, subject only to restrictions 
and limitations provided in their several charters and in respect to other 
matters they shall be subject to general laws. City charters adopted pur
suant to this Constitution shall supersede any existing chll!ter, and with 
respect to municipal affairs shall supersede all laws inconsistent therewith." 

The means by which public works projects of a charter ciry must be accom
plished is a municipal affair. Thus, where procedures for accomplishing public 
works projects are established pursuant ro a charter, such prevail over general law. 
Smith v. Cit}' of Riverside, :'>4 Cal. App. 3d 529, 5:>6-538 ( 1973). If the charter 
contains the "home rule" provision allowed by the first sentence of subdivision (a) 
of section 5 of anide XI, provisions of state law regarding competitive bidding for 
public works projects have no effect on such a city's procedure for accomplishing 
public work unless the dry adopts them Concerning this "home rUle" provision, 
tbe California Supreme Court has stated in Bellui v. City of Eurek11, 69 Cal. 2d 
336, 347 ( 1968), that: 

"The purpose of the 1914 constitutional amendment was to free cities 
which availed themselves of 'home rule' of the control of general laws 

. in the area of municipal affairs and to give them complete control over 
such matters whether or not .their charter expressly enumerated a power 
over the municipal affair in question. (See W cit Coa.rt Adverti.ring Co. 
v. City & County of San Franciico, JUfira, 14 Cal 2d at p. 521; City of 
Paiaden<J v. Ch11rleville (1932) 215 Cal. 384,388-389 [10 P2d 745].)" 

See generally Sa to, "Municip11l A!J11irl' in California, 60 Cal. L. Rev. 105 S ( 1972). 

Similarly, the provisions of county Charters regarding accomplishment of public 
works supersede general laws, as provided in article XI, section 3, subdivision (a) 
of the California Consrirution. • Cf. Harmtm v. City and Co:mty of San Francisco, 

'Article XI, section 3, subdivision ·(a) .provides in pertinent part: 
"County chn.rrers adopted pursuant to· this section shaU supcrs~de any exl.!itmg 
charter and all laws inconsistent therewith. The provisions of a charter are the 
law of the Smte and have the force and effect of legislative enactments." 

The adoption of Proposition 2 by the voters on June 2, 1970, revised artie!•. XI, inch;ding 
the: fo~going provision, to suEngthen local gove.rnmr=nt and to make most proVISIOns applicable 
equally to cities nnd counties.. See Arguments in favor of Prop. 2, Proposed Amendments to 
Constitution, June 2, 1970 (Ballot Pamphler). 
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7 Cal. 3d 150, 161 ( 1972). There being an absence of a preemptive stare srarutory 
policy regarding whar COiltracts musr be let by competitive bidding, Smith v. City 
of Riveriide, wpra, provisions of the charrer, or regulations enacted pursuant 
therem, relating ro accomplishment of public works supersede general law on the 
sub jeer. PearJ011 v. Cottnl)' of LoJ A"geln, 49 Cal. 2d 523, 535 ( 1957). However, 
where the charter is silent ot1 the subjecr, general law will control on the issue of 
whether a project must be put up ro competitive bid. Thus, California Constitution 
arricle XI, section 4, subdivision (g) provides: 

"(g) Whenever any county has framed and adopted a charter, and 
the same shall have been approved by the legislature as herein provided, 
the genernl laws adopted by the legislarure in pursuance of Section l (b) 
of this article, shall, as to such county, be superseded by said charter as ro 
rna tters for which, under this section it is comperenc to make provision in 
such charrer, and [M which proviJiot> iJ nu1de tberei,, eJtcepr as herein 
otherwise expressly provided." (Emphasis added.) 

2. Government Code Section 3 790 l et 5eq. 

Government Code section 37901' defines public projects and section 37902 
provides that when undertaken by cities at a cost in e..'l:cess of $5,000 such projects · 

must be coorracred for and ler ro the lowesr responsible bidder afrer notice.' How
ever, sections 37904, 37905 and 37906 recogn.ize circumstances in which the 
contract-bid requirements arc nor applicable. If no bids are received the city mny 
have the project done without further compliance with bidding requirements. § 
37904. 

Section 3 7905 provides: 

"Afrer rejecting bids, the legislative body may pass a resolution by 
a four-fifths vote of its members declaring. that the project can be per

formed more economically by day 1abor, or the marerials or supplies 
furnished at a lower price in the open marker. Upon adoption of rbe 
resolution, it may have the project done in the manner stated without 
further complying wirh this chapter." 

4 All s~ction refer~nces hereafter nre to the Government Code u nle.ss otherwise indica[ed. 

'Swion 3 790I provides: 
"As used in this chapn~r. 'public project' means: 

"(a) A project for rhe erecrion, .improvemem rmd repair of public buildings 
and works. 

" (b) Work in or about screams, bavs, Wtl[er francs, ernbanlcmems or othe!" 
work for proteaion aguins! over.Bow. · · ' 

"(c) Strl!et or sewer work excepr maintenance or repair. 
" (d) Furnishing supplies or materials for anr such pro jeer, including main

[enance or repair· of str~ecs or sewers." 

Secrion 37902, as amended by Smrutcs of 1975, chapter 916, provide>: 
"When [he expenditure required for a public projecc exceeds five thousand 

dollars ($5,000)·, i[ shall be comrncred for llnd let ro ~he iowest responsible bidder 
afrer notice." 
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Section 37906 provides: 

:·If there is a great public calamiry, as an exrraordinary fire, flood, 
storm, epidemic, or other disaster, or if it is necessary ro do emergency 
work to prepare for national or local defense, the legislative body may 
pass a resolution by a four-fifths vote of its members declaring that the 
public interest and necessiry demand the immediate expendirur.e of public 
money to safeguard life, health, or properry. Upon adoption of the resolu
tion, it may expend any sum required in the emergency without complying 
with this chapter." 

247 

Economic problems generally would not be within the classes of exceptions 
to the contract-bidding requiremen~ including namral disaster and defense situa
tions recognized in section 37906. The term "great publiC calamity" is given 
definition by specified examples of particular classes of situations. An economic 

recession is not a disasrer or calamity of the types exempted by section 3 7906, to 

wit, an extraordinary flood, fire, storm or epidemic, which are commonly referred 

to as "narural disasters," or a defen.se problem. Therefore, it is unlikely that ·it 

would be held that the effects of an economic recession are a basis for exemption 

from the competicive bidding requirements which are permitted by section 37906. 

However, if bids are received and rejected and if by a resolution adopted by 
four.-Dfths ·vote of the city legislative body it is determined that a project can be 
performed using day labOr at a cost lower than the lowest responsible bid, section 
3 7905 permits performance of a project by day labor. 

3. Government Code Section 25450 et seq. 

General law counties are required ro conrraa with the lowest responsible bidder 
for the ccinsrruction or repair of a building' where the cost thereof exceeds four 
thousand dollars ( $4,000). ·Section 25450 provides: 

"WheneVer the estimated cost of construction of any wharf, chute, 
or other shipping facility, or of any hospital, almshouse, cour.rhouse, jail, 

historical museum, aquarium, counry free l.abrary building, bran_cb library 
building, art gallery, art institute, exposition building, stadium, coliseum, 
sports arena nr sports pavilion or other building for holding sports events, 

athletic contests, contesrs of skill, exhibitions, speaades and other public 
meecings, or other public building or the cost of any repairs thereto ex
ceeds the sum of four thousand dollars ( $4,000), inclusive of the estimated 
cost of materials or supplies tn ·be fur.nished pursuant to Seaion 25457, 
the work shali be done by contract. Any such comract not let pursuant to 

this article is void." 

• See 13 Ops, Col. Any. Gen. 129 ( 1949), which indudos construction of runways, 
e:re:aioc of fences and excavation work within the meaning of the phrase "construction or 
ropair of buildings." 
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Section 25454 provides: 

"TI1e board shall award rhe conrracr w rhe lowest responsible bidder, 
and rhe person ro whom rhe contract is awarded shall perform the work 
in accordance with the plans, specifications, strain sheets, and working 
derails, unless rhe contract is modified by a four-fifths vote of the board." 

However, there are higher cost limits for the larger counries.' 

Moreover, if after receipt of bids a board of supervisors is advised that shipping 
facilities may be constructed ar a cost less than by contract, ir may reject all bids and 
order the work done by day labor. Thus, section 25456 provides: 

"If the board of s"upervisors is advised by the counry surveyor or 
engineer that any wharf, chure, or orher shipping facility can be construct
ed or repaired for a sum less than the lowest responsible ·bid, it may reject 
all bids and order the work done by day's work under the supervision and 
direction of the surveyor or engineer." 

Furthermore, in cases of great emergency when repair or replacement is neces
sary ro permit the continued conduct of county operations or se,vices or to avoid 
danger to life or property, secrion 25458 permits avoidance of the contract bid 
requirements of sections 25450 and 25454. There is a further exception for the 
construction of public juvenile residential facilities if a major portion of the work is 
performed by wards of the juvenile coum assigned to such faciliries. § 25465. 

· Generally, counries may repair or construct counry highways using day bbor 
and force account if such work is done under the supervision and direnion of the 
counry road commissioner. Streets and Highways Code section 1075 provides: 

"TI1e board may have any work upon county highways done under 
the supervision and direction of the counry road commissioner. Such work 
may be done: 

" (a) By letting a contract covering both work and materiaL In such 
event the comract shall be Jet i:o the lowest responsible bidder as provided 
in this article. 

" (b) By purchasing the material and Jetting a contract for the doing 
of the work. In such event the material shall be bought from and d1e 
contract let to the lowest responsible bidder as provided in this arricle. 

1 Section 25450.4 provides: 
"In coumies comainlrig a populnrjon of SOO,OOO or over, the work referred 

to in Section 2 5450 need nm be done by con traer if the esrimared cost thereof is 
less rhan six thousand five hundred do Bars ($6,500), exdusive of th~ esdmared 
cmt of materials_ or supplies to be furnished pursuam m Seetion 254:57.4." 
Secrion 25450.4! provides: 

. "'ln counties cooraioi ng .a. population of 2,000,000 or ave!", the provisions of 
SectJons 25450 and 25450.4 do not apply m alterarion or repnir work upon coumy. 
own~d buildings, if rhe cost oi sud1 work is under fiicy thousand dollars ( $50,000), 
and. 1f before the work i.s amhorized the board of supervisors determines thac de. 
tailed plans for rhc t:Jrisring building arc obso1ere or do not exist o.nd that because 
of the a~; or. condition of rhe building ic is impraa.icnb.le to have derailed plans 
11nd specJncacJOn.s prepared for the proposed work."' 
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" (c) By purchasing the material and having the work done by day 
labor, in which case advertising for bids is nor required." 
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II the work is nor done under the supervision of the road commissioner, con
tracts for the work must be let to the lowest responsible bidder unless the work 
can be done more cheaply by day labor, Srs. & Hy. Code § 1073, or the work is 
expected to cost less than ten thousand dollars ($10,000). Sts. & Hy. Code§ 1074. 

4. Districts 

The limitations on use of force account by general law or special law districts 
to accomplish projects depend upon the statutes applicable to the particular district. 
For example, all work within the authority of harbor districts in excess of three 
thousand five hundred dollars ( $3,500) must be awarded upon competitive biddi~g. 
Harb. & Nav. Code § 6080. However, a port district is authorized to do work and 
make improvements without letting contracts therefor if the work is done under the 
direction of irs· officers or employees. Hru-b.·& Nav. Code § 6273. 

GENERAL EXCEPTIONS TO STA'ftJTORY BID REQUIREMENTS 

1, Juclicially Recognized Exceptions 

In addition to the specific statutory exceptions to the competitive bidding re
quirements, the courts have recognized that: 

" ... [W]bere the nature of the improvements to be constructed or 
serVices to be provided are such that competitive. proposals would be un
availing or nor produce an advantage, statutes requiring competitive bid
ding do not apply." County of Ri.verJidc v. Whi.tl9ck, 22 Cal. App. 3d 
863, 878 ( 1972). 

The foregoing doccrine bas generally been applied to find a rransacrion to be 
out of the scope of a competitive bidding requirement in four rypes of circum
stances: ( 1) The service to be purchased is best ·provided by a uniquely qualified 
professional person,' Kennedy v. Rou, 28 CaL 2d 569, 581·582 ( 1946); San 
Francisco v. Boyd, 17 Cal. 2d 606,620 (1941); Miller v. Bpyle, 43 CaL App. 39 
( 1919); (2) there i~·only one source for the .commodiry o~ service purchased, LoJ 
Angeles Dredging Co. v. Long Beach, 210 CaL 348, 354 (1930); LoJ Angeles G. 
& E. 'Corp. v. Lo's Angelo!, 188 CaL 307, 319 (1922); Or11nge 'County Water Dirt. 
v, Bennett, 156 CaL App. 2d 745, 753 · (1958); Hodgem11n v. City of S11n Diego, 
53 CaL App. 2d 610,617 (1942); (3) where the price is conrroUed by law, 'County 
of Riverside v. Whitlock, Jtt1Jra; 'California Motor Expreu, Ltd. v. 'Chowchilla Union 
High Sch. Dirt., 202 Cal. App. 2d 314, 318 (1962); (4) there is. no cost to the 
public emiry. Hiller v. City of Los Angelo I, 197 Cal App. 2d 685, 694 ( 1961). 

Of all the foregoing categories of judicially created exceptions to statutory bid 

'The cases cited for this proposition iovolve cootrarn for the services of on:h.itern and 
engineers 1:0 des.ign a project. However 1 i£ the contract involves. octual construc:ti~n, that part 
nc lenst must be puc up for competitive bid as required by a panicular s<arute. C•IY o/ lngle
wooi!-Lor Angelet County Civic Center Autb. v. Superior Court, 7 Cal. 3d 861, 866 ( 1972). 
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requirements, the only one which might conceivably be applied as a general rule ro 
projects financed with federal funds is rhe exception when there is no cost to the 
public tntiry. However, as indicated in Hiller v. City of LoJ Angeles, mpra, 197 
Cal. App. 2d at 688, that exception applies where there is no expendimre at all on 
the projecr which is the subject of the contract by the public emiry authorizing the 
project. While a local government project may be funded entirely with federal 
title X money, the local government still authorizes the local project and expends 
public money. Cf. Martin v. City of Coming, 25 Cal. App. 3d 165, 172 (1972). 
Therefore, it is concluded that none of the judicially created exceptions exemprs 
projects funded through title X from the srarurory bid requirements. 

2. Government Code Section 53701 el Jeq. 

The exceprior.s ro the competitive bidding requirement particularly applicable 
ro the issues raised by this opinion request are those provided in sections 53701 to 

53703. 

Section 53701 provides: 

"Notwirlmanding any other law, e:>rcepr limitations imposed by the 
Consrirurion, the legislative body of a county, city, disu·icr, political sub
division, or a public or municipal corporation, may accept gr~nrs or loans 
of funds made available by the Federal Government or a federal depart
ment or agency ro aid ·in financing pians for, or construction of, public 
works." 

Section 53 702 provides: 

"A county, city, district, political subdivision, or a public or muni
cipal corporation, may comply with all applicable requirementS of federal 
laws and regulations and orders issued pursuant ro the law relating ro the 
awarding of contracts for public worlr, the hours of labor, employment 
preferences, and other matters covered by the law, regulation, or order, 
if such compliance is a prerequisite to the loan or grant of federal funds." 

Section 53 703 provides in perrinent porr: 

"A counry or ciry may do all acts necessary to participate in all pro
grams authorized by a federal housing act, including the Demonstration 
Cities and Metropolitan Development Act of 1966 or any other federal 
program whereby federal funds are granted ro the coumy .or city or any 
of irs residents for purposes of health, education, welfare, public safety, 
law enforcement activities which have nor been preempted by stare lnw, 
prevention or reduction of crime, rehabilitation of persons convicted of 
crime or juvenile offenders, public works or communiry improvement, 
including, without limirarion thereto, contracring and cooperating with the 
federal government, the stare and its agencies, other local public agencies 
and private persons and corpnrations, and may make any expendirure of 
counry or city funds required for such participation." 
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There is nothing in the language of title X, or any regulation issued thereunder, 
which limits the grant of title X funds to projects performed by temporary help 
hired directly by a public entity without competitive bidding. • Under these circum
stances the srarurory bnsis for avoidance of competitive bidding is nor present. If 
title X programs are being administered in a manner that excludes projects that 
must be built through competitive bid, such a prac:tice would not authorize public 
entities to avoid the competitive bidding requirements because such practice is 
neither required by title X or any regulation issued thereunder. 

However, effective January 1, 1976, a section 5 3707 was added to the Govern
ment Code (Stats. 1975, ch. 933) which enables cities to utilize funds made avail
able by federal law relating to employment for public works projects without com
pliance with Government Code section 37901 at Jcq. in certain circumstances. 
Section 53707 provides: 

''Whenever funds are made available to any city, under the Compre
hensive Employment and Training Act of 197 3 ( Pub.L 93-203), under 
such act as amended, or under any similar federal laws relating to employ
ment, -job training, or manpower programs, for the employment of ariy 
person by such city for the erection, improvement, repair, remodeling, or 
alteration of any public building or works, or. iny street or highway, or 
sewer, the city may authorize such projects without complying with the 
provisions of Chapter 6 (commencing with Section 37901) of Division 
. 3 of Tide 4 of the Government Code, provided that substantially all of-the 
employees hired by the city to perform such projects are compensated 
pursuant ro, and are otherwise subject to, the provisions of the Compre· 
hensive Employment and Training Act of 1973. 

"However, all such employees shall be compensated at lenst at the 
same _prevailing wage rate and with the same. bene firs determined. by the 
ciry pursuant to Article 2 (commencing with Section 1770) of Chapter 
l of Part 7 of Division 2 of the Labor Code, and no such project ns defined 
in Section 37901 shall exceed twenty-five thousand dollars ($25,000). 

"This section shall remain in effect only until January 1, 1977, and as 
of such date is repealed, unless a l~ter enacted statute, which is chaprered 
before January l, 19 77, deletes' or extends such date." . 

SUMMARY 

California law provides no basis for exempting local public works projecrs 
financed with title X funds from statutory competitive bidding requirements which 
are otherwise applicable. However, effective January l, 1976, cities which are sub-. 

. u lt is the opinion of the Chief Couns~1 of rhe Economic Development Administration, 
which has responsibility for administering title X of the: Public WorkS and Economic I?evelop· 
meot Act of 1965, that title X permits the funding of eligible projectS consc:uaed euher ?n 
a force account bnsis or oo n competitive bid basis. Lener from William F. Chnger, Jr., Ch1ef 
·Counsel~ Economic Deve~opment Admini5tration of the Unired States Department of Com· 
merce, to Congre.,mao john ]. McFall, dared June 13, 1975. 
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jeer w general law were exempted, within specified constraints, from starurory 
bidding reguiremems for projects financed through cerrain federal programs. 

Opinion No. CV 75-357-April 14, 1976 

SUBfECT: TERMINATION OF CONTlNUING FINANCE CHARGES AP

PLICABLE TO RETAIL INSTALLMENT CONTRACTS-With the addition 
of one imporranr proviso related to Civil Code section 1806.3, the conclusions 
made in 58 Ops. Cal. Atty. Gen. 166 ( 1975) regarding limitations on the 
coUectabiiity of finance charges relative ro retail installment accounts also apply 
to finance charges assessed in connection with retail installment conrracrs. 
Thus, continuing finance charges applicable ro rerai! installment contracrs musr 
be term ina red if ( l) the underlying debt is discharged, ( 2) rhe seller or holder 
of the contract violates an Unruh Acr provision wilfully, ( 3) the seller or 
holder of the contncr violates an Unruh Act provision not wilfully and fails 
to correct the violation within 30 days, ( 4) a courr awards Jinal money judg
ment on amount owing, ( 5) the buyer commits a breach and the seller or 
holder elects to terminate buyer's opportunity to pay his obiigarioo over time 
or, ( 6) the indebtedness created by aoy retail insrallmen.t conrracr is satisfied 

prior to irs maturity through either "urreoder of collateral, repossession _of 
collateral, redemption of collateral after repossession, assignment of obligation 
for collection, ·or aoy judgment. Also, the limitarioos as contained in 5S Ops. 

Cal Atty. Gen. 166 ( 1975) regarding collecrabili<J' of finance charges made in 
connection with retail installment accounts as well as limitations reiative to 
retail installment contracts apply nor only to collecrion agencies but also co any 
seller or subsequent holder of a retail iosrallmenr account or contract. 

Requested by: CHJ.EF, BUREAU OF COLLECTION AND IJ\i\'ESTIGATIVE 

SERViCES, DEPARTMENT OF CONSUMER AFFAIRS 

Opinion by: EVELLE]. YOTJNGER, Atrorney General 

Raben McKim Bell, Deputy 

TheHonorable Douglas Faigin, Chief of the Bureau of Collection and Investiga
tive Services of the Department of Consumer Affairs, has requested the opinion of 
this office in response to the following questions: 

1. Do.the comments COntained in 58 Ops. Cal. A try. Gen. 166 ( 1975 ), rela
tive to the col!ectability of rerail installment account -finance charges apply with 
equal force ro finance charges assessed in connection with retail installment con
trans? 

2. Do the limitations on the collectabilicy of finance d1arges expressed in the 
aforementioned opinion apply only to collection agencies? 
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!SENATE RULES COMMITTEE SB 19991 

D 

!Office of Senate Floor Analyses 
11020 N Street, Suite 524 
I (916) 445-6614 Fax: (916) 
1327-4478 

Bill No: SB 1999 
Author: Burton (D) 
Amended: B/23/00 
Vote: 21 

UNFINISHED BUSINESS 

SENATE VOTES NOT RELEVANT 

SENATE FLOOR 23-13, 5/25/DO 
AYES: Alarcon, Alpert, Bowen, Burton, Chesbro, Costa, 

Dunn, Escutia, Figueroa, Hughes, Johnston, Karnette, 
Murray, O'Connell, Ortiz, Peace, Perata, Schiff, Sher, 
Solis, Soto, Speier, Vasconcellos 

NOES: Brulte, Johannessen, Johnson, Kelley, Knight, 
Leslie, Lewis, McPherson, Monteith, Mountjoy, Poochigian, 
Rainey, Wright 

ASSEMBLY FLOOR 47-29, B/28/00 - See last page for vote 

SUBJECT Public work 

SOURCE Author 

DIGEST This bill provides that for purposes of public 
works laws, "construction" includes work performed during 
the design and pre-construction phases of construction 
including, but not limited to, inspection and land 
surveying work. 

Assembly Amendments delete the prior version. As it left 
the Senate, the bill was authored by Senator Karnette and 
related to crane operators and occupational safety orders. 

CONTINUED 
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Page 
2 

ANALYSIS Existing law: 

1. Provides that "public works" includes construction, 
demolition, or repair work done under contract and paid 
for in whole or in part out of public funds. (Labor 
Code Section 1720) 

2. Defines "public works contract" as "an agreement for the 
erection, construction, alteration, repair, or 

improvement of any public structure, building, road, or 
other public improvement of any kind." (Public Contract 
Code Section 1101) 

3. Provides that workers employed by contractors or 
subcontractors in the execution of any contract for 
public work are deemed to be employed upon public work. 
(Labor Code Section 1772) 

4. Provides that "workman" includes "laborer, workman, or 
mechanic." (Labor Code Section 1723) 

5. Provides that "contractor" and "subcontractor" include a 
contractor, subcontractor, licensee, officer, agent, or 
representative thereof, acting in that capacity, when 
working on public works projects, as defined. (Labor 
Code Section 1722.1) 

6. Provides that all workers employed on public works shall 
be paid prevailing wage. (Labor Code Section 1771) 
Requires that public works contractors employ workers in 
any apprenticeable trade or craft to employ apprentices 
at a ratio, as defined. 

7. Provides that the Department of Industrial Relations has 
the authority to determine-whether a project is a 
"public works" and shall determine the prevailing wage 
for workers employed on public works. 

This bill provides that for purposes of public works laws, 
"construction" includes work performed during the design 
and pre-construction phases of construction including, but 
not limited to, inspection and land surveying work. 

0 

3 

This bill: 
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0 

1. Clarifies that workers entitled to prevailing wage on 
construction jobs, are entitled to prevailing wage rates 
during the design and pre-construction phases of a 
public works construction projects. 

2. Clarifies that workers providing construction inspection 
and land surveying work on public works projects are 
entitled to prevailing wage. 

Comments 

This bill codifies current Department of Industrial 
Relations practice by including construction inspectors and 
land surveyors among those workers deemed to be employed 
upon public works and by insuring that workers entitled to 
prevailing wage during the construction phase of a public 
works project will get prevailing wage on the design and 
pre-construction phases of a project. 

On June 9, 2000, the department issued a decision in Public 
Works Case No. 99-046 finding_ that construction inspectors 
hired to do inspection for compliance with applicable 
building codes and other standards for a public works 
project were deemed to be employed upon public works and 
therefore entitled to prevailing wage. In the case, part 
of the public works contract provided for "construction 
inspection for compliance with applicable building codes" 
and other standards. The inspectors argued that they 
should be paid prevai·ling wage pursuant to the state's 
public works laws because their work was part of a public 
works contract. The general contractor and the 
subcontractor that hired the inspectors argued that because 
the inspectors were not involved in actual construction, 
demolition, or repair work, as specified in Section 1720 of 
the Labor Code, they were not covered by the prevailing 
wage laws. 

The department declined to interpret Section 1720 so 
narr.owly, finding that the inspectors were· covered under 
prevailing wage law because "workers employed by 
contractors or subcontractors in the execution of any 
contract for public work are deemed to be employed upon 

4 

SB 1999 
Page 

public work." (Labor Code Section 1772.) The department 
rejected an argument that Section 1723 of the Labor Code 
(which states that ''workmen" entitled to prevailing wage 
includes laborers, workmen and mechanics) precluded a 
finding ~hat inspectors were also covered by the prevailing 
wage laws, noting that Section 1723 does not state that 
"inspectors" are not "workmen" that can be covered by the 
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prevailing wage laws. The department also found that the 
subcontractor employing the inspectors fit squarely under 
the definition of subcontractor in the prevailing wage laws 
despite the fact that the subcontract involved construction 
management duties. 

This bill codifies much of the department's June 9, 2000, 
decision by including "inspectors" in the definition of 
"construction" for purposes of public works. This bill 
also insures that workers earning the prevailing wage in 
the construction phase of a project will also be entitled 
to that wage for the same type of work done during the 
design and pre-construction phases of a project, even if 
that work is done pursuant to a services contract ·or 
otherwise, as the department found. 

This bill also codifies department regulation and practice 
of covering land surveyors under prevailing wage law. 

FISCAL EFFECT 
Local: Yes 

Appropriation: No Fiscal Com.: Yes 

According to the Assembly Appropriations Committee 
analysis, this bill has no direct state fiscal impact, but 
merely codifies current administrative decisions of the 
department interpreting prevailing wage law. 

ASSEMBLY FLOOR 
AYES: Alquist, Aroner, Bock, _Calderon, Cardenas, Cardoza, 

Cedillo, Corbett, Correa, Davis, Ducheny, Dutra, 
Firebaugh, Florez, Gallegos, Havice, Honda, Jackson, 
Keeley, Knox, Kuehl, Lempert, Longville, Lowenthal, 
Machado, Mazzoni, Migden, Nakano, Papan, Pescetti, Reyes, 
Romero, Scott, Shelley, Steinberg, Strom-Martin, Thomson, 
Torlakson, Villaraigosa, Vincent, Washington, Wayne, 
Wesson, wiggins, Wildman, wright, Hertzberg 

NOES: Aanestad, Ackerman, Ashburn, Baldwin, Bates, Battin, 

5 

SB 1999 
Page 

Baugh, Brewer, Briggs, Campbell, Cox, Cunneen, Dickerson, 
Granlund, House, Leach, Leonard, Maddox, Maldonado, 
Margett, McClintock, Olberg, Oller, Robert Pacheco, Rod 
Pacheco, Runner, Strickland, Thompson, Zettel 

NC:sl 8/29/00 Senate Floor Analyses 

SUPPORT/OPPOSITION: NONE RECEIVED 

**** END **** 
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1 02 P .3d 904 Page 1 
34 Cal. 4th 942, 102 P.3d 904, 22 Cal.Rptr.3d 518, 10 Wage & Hour Cas.2d (BNA) 405, 04 Cal. Daily Op. Serv. 
II, 142, 2004 Daily Journal D.A.R. 15,029 
(Cite as: 34 Cal. 4th 942, 102 P .3d 904) 

I-I City of Long Beach v. Department oflndustrial 
Relations 
Cal.,2004. 

Supreme Court of California 
CITY OF LONG BEACH, Plaintiff and Respondent, 

V. 

DEPARTMENT OF INDUSTRIAL RELATIONS, 
Defendant and Appellant. 

No. 8118450. 

Dec. 20, 2004. 

Bacl(ground: City filed petition for writ of mandate 
challenging the decision of Department of Industrial 
Relations that state's prevailing wage law (PWL) 
applied to animal shelter project financed in pan with 
city funds. The Superior Court, Los Angeles County, 
No. BS072516,David P. Yaffe, J., granted writ. 
Department appealed. The Coun of Appeal reversed. 
The Supreme Court granted review, superseding the 
opinion of the Court of Appeal. 

Holdings: The Supreme Court, Chin, J ., held that:· 

ill animal shelter project was not "public work" as 
defmed by former statute, and thus was not subject to 
PWL, and 

m amended statute redefming "public work" applied 
prospectively only. 

Court of Appeal judgment reversed. 

Opinion, 1 Cal.Rptr.3d 837, superseded. 

Kennard, J., filed dissenting opinion. 
West Headnotes 
ill Labor and Employment 231H €:=2217(1) 

231 H Labor and Employment 
231HXIII Wages and Hours 

231HXlll{B) Minimum Wages and Overtime 
Pay 

23 J HXl]](B) 1 In General 
231 Hk2215 Constitutional and 

Statutory Provisions 
231Hlc22 I 7 Purpose 

231Hk2217(1) k. In General. 
Most Cited Cases 
The overall purpose of the prevailing wage law 
(PWL) is to protect and benefit employees on public 
works projects. West's Ann.Cai.Labor Code § 1770 et 
seq. 

ill Mandamus 250 €:=187.9(1) 

250 Mandamus 
250lil Jurisdiction, Proceedings, and Relief 

250kl87 Appeal and Error 
250kl87.9 Review 

250kl87.9(1) k. Scope and Extent in 
General. Most Cited Cases 
On review of grant of writ of mandate, Supreme 
Court exercises its independent judgment in resolving 
whether a project at issue constitutes a "public work" 
within the meaning of the prevailing wage law 
(PWL). West's Ann. Cal. Labor Code €§ l7201a)(] ), 
1771. 

ill Labor and Employment 231H ~2217(1) 

231H Labor and Employment 
231 HXIIJ Wages and Hours 

231 HXITICB) Minimum Wages and Overtime 
Pay 

231 HXIII(B) 1 In General 
231 Hlc2215 Constitutional and 

Statutory Provisions 
231 Hlc2217 Purpose 

231Hk2217(1) k. In General. 
Most Cited Cases 

Labor and Employment 23tH ~2220(2) 

231H Labor and Employment 
231HXIII Wages and Hours 

23lHXlll(B) Minimum Wages and Overtime 
Pay 

231 HXIIICBl I In General 
231Hk2215 Constitutional and 

Statutory Provisions 
231Hk2220 Construction 

231 Hlc2220(2) k. Strict or Liberal 
Construction. Most Cited Cases ' 
The prevailing wage Jaw (PWL) was enacted to 
protect and benefit workers and the public and is to 

<D 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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be liberally construed. West's Ann.Cai.Labor Code § 
1770 et seq. 

ill Labor and Employment 231H €=::'2220(2) 

231H Labor and Employment 
231 HXIII Wages and Hours 

231 HXIIICBl Minimum Wages and Overtime 
Pay 

231HXIIICBl 1 In General 
231 Hlc2215 Constitutional and 

Statutory Provisions 
231 Hl(2220 Construction 

231 Hk2220(2) k. Strict or Liberal 
Construction. Most Cited Cases 
Courts will liberally construe prevailing wage 
statutes, but they cannot interfere where the 
Legislature has demonstrated the ability to make its 
intent clear and chosen not to act. West's 
Ann.Cal.Labor Code § 1770 et seq. 

ill Labor and Employment 231H €=::'2304 

231 H Labor and Employment 
231 HXIll Wages and Hours 

231HXITIQ3) Minimum Wages and Overtime 
Pay 

231 HXIIICB)4 Operation and Effect of 
Regulations 

231 Hlc2304 k. Prevailing Wages. Most 
Cited Cases 
Private animal shelter project was not "public work" 
as defined by former statute, and thus was not subject 
to prevailing wage law (PWL), although city 
contributed funds to project, where grant of city 
funds was expressly limited to preconstruction 
expenses, including funding of legal fees, insurance 
premiums, architectural design costs, and project 
management and surveying fees. West's 
Ann.Cal.Labor Code§ 1771; § 1720 (a)( I) (1999). 
See Cal. Civil Practice (Thomson/West 2004) 
Business Litigation, § 39:5.1; Annot., What Entities 
or Projects Are "Public" for Purposes of State 
Statutes Requiring Payment of Prevailing Wages on 
Public Works Projects (1993)5 A.L.R.5th 470. 

ill Statutes 361 ~19(1) 

3 61 Statutes 
-361 VI Construction and Operation 
~ 1 VI(A) General Rules of Construction 

361 k213 Extrinsic Aids to Construction 
361 k219 Executive Construction 

361k219Cl) k. In General. Most 
Cited Cases 
When an administrative agency construes a statute in 
adopting a regulation or formulating a policy, a 
reviewing court will respect the agency interpretation 
as one of several interpretive tools that may be 
helpful, but the court must independently judge the 
text of the sratute. 

l1l Courts 106 ~89 

106 Courts 
1 06ll Establishment, Organization, and Procedure 

l06ll(G) Rules of Decision 
I 06k88 Previous Decisions as Controlling 

or as Precedents 
1 06k89 k. In General. Most Cited Cases 

Attorney General's opinions are entitled to 
considerable weight, but are not binding oil the 
courts. 

W Municipal Corporations 268 €:=266 

268 Municipal Corporations 
268IX Public Improvements 

268JX(A) Power to Make Improvements or 
Grant Aid Therefor 

268k266 k. Constitutional and Statutory 
Provisions. Most Cited Cases 
Amended statute redefining "construction" on public 
work project to include work performed during 
project's design and preconstruction phases changed 
existing law, and was intended to.apply prospectively 
only. West's Ann.Cai.Labor Code§ 1720(a)(l). 

l2J. Statutes 361 €=::'278.5 

ill Statutes 
361 VI Construction and Operation 

361 VI (D) Retroactivity 

Cases 

36lk278.4 Prospective Construction 
361k278.5 k. ln. General. Most Cited 

(Formerly 361k263) 
Legislation is deemed to operate prospectively only, 
unless a clear contrary intent. 

J!Ql Labor and Employment 231H €:=2304 

23\H Labor and Employment 
231HXIJT Wages and Hours 

23lHXITICB) Minimum Wages and Overtime 
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Pay 
231HXI1l(B)4 Operation and Effect of 

Regulations · 
231 Hk2304 k. Prevailing Wages. Most 

Cited Cases 
State prevailing wage law (PWL) i.s similar to the 
federal prevailing wage act and shares its purposes. 
40 U.S.C.A. § 3141 et seq.; West's Ann.Cai.Labor 
Code § 1770 et seq. 

***5!9John M. Rea, Chief Counsel, Vanessa L. 
Holton, Acting Chief Counsel, Steven A. McGinty, 
Assistant Chief Counsel, Sarah L. Cohen, Acting 
Assistant Chief Counsel, and Anthony Mischel, Staff 
Counsel, for Defendant and Appellant. 
Altshuler, Berzon, Nussbaum, Rubin & Demain, 
Stephen P. Berzon, Scott A. Kronland, San 
Francisco, Dorothea K. Langsam and Victor M. 
Ortiz-de-Montellano for The State Building and 
Construction Trades Council of California, AFL-CJO 
as Amicus Curiae on behalf of Defendant and 
Appellant. 
Cox, Ca5tle & Nicholson, John S. Miller, Jr., Los 
Angeles, .and Dwayne ·P. McKenzie for. Center for 
Contract Compliance as Amicus Curiae on behalf of 
Defendant and Appellant. 
Weinberg, Roger & Rosenfeld, Sandra Rae Benson, 
Los Angeles, Ellyn Moscowitz, Oaldand, and M. 
Suzanne Murphy for California Apprenticeship 
Coordinators Association, et al., a5 Amici Curiae on 
behalf of Defendant and Appellant. 
Bill Lockver, Attorney General, Manuel M. 
Medeiros, State Solicitor General, Andrea Lvnn 
Ho.ch, 'Chief Assistant Attorney General, Louis R. 
Mauro, Assistant Attorney General, and Doue:la5 J. 
Woods, Deputy Attorney General, as Amici Curiae 
on behalf of Defendant and Appellant. 
Simpson, Garrity & Innes, Paul V. Simpson and 
Ronald A. Johnstone, South San Francisco, for 
Engineering & Utility Contractors Association as 
Amicus Curiae on behalf of Defendant and 
Appellant. 
Robert E. Shannon, City Attorney, Daniel S. Murphy, 
Principal Deputy City Attorney, and Michelle 
Gardner, Deputy City Attorney, for Plaintiff and 
Respondent. 
Rutan & Tucker, M. Katherine Jenson and Mark J. 
Austin, Costa Mesa, for 44 California Cities and The 
League of California. Cities as Amici Curiae on 
behalf of Plaintiff and Respondent. 
Nick Cammarota for California Building Indusny 
Association a5 Amicus Curiae on behalf of Plaintiff 
and Respondent. 

Atkinson, Andelson, Loya, Ruud & Ramo, Robert 
Fried, Pleasanton, Thomas A. Lenz, Cerritos, and 
Alice K. Conwav, Pleasanton, for Associated 
Builders & Contractors of Southern California, Inc., 
as Amicus Curiae on behalf of Plaintiff and 
Respondent. 
Case, Knowlson, ·Jordan & Wright, Michael F. 
Wright, Los Angeles, and Annen Tamzarian forM & 
H Realty Partners IV L.P. a5 Amicus Curiae on 
behalf of Plaintiff and Respondent. 
***520 Stanton, Kay & Watson and James P. 
Watson, San Francisco, for Foundation for Fair 
Contracting as Amicus Curiae. 
Davis, Cowell & Bowe, John 1. Davis, Jr., and 
Andrew J. Kahn. San Francisco, for Northern 
California Mechanical Contractors Association, Los 
Angeles Chapter National Electrical Contractors 
Association, Air Conditioning, Refrigeration and 
Mechanical Contractors Association of Southern 
California, California Plumbing and Mechanical 
Contractors Association, California Sheet Metal 
Contractors National Association and Associated 
Plumbing and Mechanical Contractors Association as 
Amici Curiae. 
CHlN, I. 
*946**906 In this case, we address the application of 
the state's prevailing wage law (PWL; see Lab.Code. 
§ 1770 et seq.) FNl to private construction of a $10 
million animal control facility in Long Beach (the 
City). The Society for the Prevention of Cruelty to 
Animals of Los Angeles (SPCA-LA) built the 
facility, but it was partly funded by a $1.5 million 
grant from the City that was expressly limited to 
project development and other preconstruction 
expenses. Section 1771 requires that "workers 
employed on public works" be paid "not less than the 
general prevailing rate of per diem wages for work of 
a similar character in the locality in which the public 
work is performed .... " 

FNI. Further statutory references are to this 
code unless otherwise indicated. 

When the present contract was executed in 1998, 
"public works" was defined a5 including 
"construction, alteration, demolition, or repair work 
done under contract and paid for in whole or in part 
out of public funds... ."(§ 1720. subd. (a), italics 
added.) As we observe, after the agreement was 
executed, and after the City's grant money was used 
for preconstruction expenses, a 2000 amendment to 
section 1720. subdivision (a)(]), was adopted to 
include within the word "construction" such activities 
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as "the design and preconstruction phases of 
construction," including "inspection and land 
surveying work," items the City partly funded in this 
case. 

We first consider whether the project here is indeed a 
"public work" within the meaning of section 1771 
and former section 1720. We will conclude, contrary 
to the Court of Appeal, that under the law in effect 
when the contract at issue was executed, a project 
that private developers build solely with private 
funds on land leased from a public agency remains 
private. It does not become a public work subject to 
the PWL merely because the City had earlier 
contributed funds to the owner/lessee to assist in 
"947 defraying such "preconstruction" costs or 
expenses as legal fees, insurance premiums, 
architectural design costs, and project management 
and surveying fees. 

This conclusion completely disposes of this case. We 
leave open for consideration at **907 another time 
important questions raised by the parties, including 
(I) .whether, assuming the project indeed was a 
"public work" under section 1771, it should be 
deemed a "municipal affair'' of a charter city and 
therefore exempt from PWL ·requirements, and (2) 
whether the PWL is a matter of such "statewide 
concern" that it would override a charter city's 
interests in conducting its municipal affairs. 
Resolution of these important issues is unnecessary 
and inappropriate here because the present project 
was not a public work subject to the PWL. 

FACTS 

The following uncontested facts are largely taken 
from the Court of Appeal * **521 opinion in this 
case. The Department of Industrial Relations 
(Department) appeals from a judgment granting a 
petition for writ of mandate filed by the City. The 
City had sought to overturn the Department's 
determination that an animal shelter project financed 
in part with City funds and built on City lands was 
subject to the PWL. 

In 1998, the City entered into an agreement with 
SPCA-LA, under which the City agreed to contribute 
$1.5 million to assist in the development and 
preconstruction phases of a facility within City limits 
that would serve as an animal shelter and SPCA-LA's 
administrative headquarters. It would also provide 

kennels and office space for the City's animal control 
department. The agreement required the City's funds 
to be placed in a segregated account and used only 
for expenses related to project development, such as 
SPCA-LA 's "investigation and analysis" of the 
property on which the shelter was to be built, 
"permit, application, filing and other fees and 
charges," and "design and related preconstruction 
costs." SPCA-LA was specifically precluded from 
using any of the City's funds "to pay overhead, 
supervision, administrative or other such costs" of the 
organization. 

The City owned the land on which the facility was to 
be built, but leased it to SPCA-LA for $120 per year. 
The City in tum agreed to pay SPCA-LA $60 a year 
as rent for the space occupied by its animal control 
department. The agreement further provided it was 
"interdependent," with lease and lease-back 
agreements between the parties with respect to the 
City land on which the project would be ·built. The 
agreement further stated that "(i]f either the lease or 
lease-back is terminated then this agreement shall 
automatically terminate, without notice." Finally, the 
agreement provided "(i]f there is a *948 claim 
relating to the payment of wages arising from the 
construction described herein," the City shall pay 95 
percent of "all costs, expenses, penalties, payments of 
wages, interest, and other charges related to the 
claim, including attorneys' fees and court or 
administrative costs and expenses(.]" 

The record shows a portion of the City's financial 
contribution was spent on such preconstruction 
expenses as architecture and design ($3\8,333), 
project management ($440,524), legal fees ($16,645), 
surveying ($14,500), and insurance ($23,478). The 
City estimated that an additional $152,000 in 
architectural, legal, development and insurance 
expenses would be required for completion~ The 
dissent observes that some of these additional funds 
may have been spent after actual construction began. 
The dissent cites a letter from the City indicating that 
by the time construction began, some additional 
funds "had yet to be spent." (Dis. opn. 22 Cal.Rptr.3d 
at pp. 529-530. 102 P.3d at pp. 914-915.)The record 
is unclear, however, if or when such funds were 
actually paid. But as we previously noted, the City's 
agreement with SPCA-LA required the City's funds 
to be used only for project development, design and 
related preconstruction costs, and the issue before us 
is whether the term "construction" includes such 
activities. Assuming some limited City funds were 
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spent during construction, the record fails to 
demonstrate they were used for construction. 

The project itself was completed in 200 l at a cost of 
approximately $10 million. Evidence obtained from 
the SPCA-LA showed the project was intended to 
serve all of Los Angeles County and parts of Orange 
County. Animals from all these areas, not just from 
Long Beach, would be housed at the shelter. ln 
addition, the facility would also house the SPCA
LA's headquarters. 

***522 **908Section 1771 states in relevant part: 
"[N]ot less than the general prevailing rate of per 
diem wages for work of a similar character in the 
locality in which the public work is performed ... 
shall be paid to all workers employed on public 
works." In 1998, when the present contract was 
executed, "public works" was defined as "[c 
]onstruction, alteration, demolition, or repair work 
done under contract and paid for in whole or in part 
out of public funds .... " C& 1720, subd. Ia). italics 
added.) The term "construction" was undefmed. As 
discussed below, a 2000 amendment to section 1720. 
subdivision (a), adopted several years after the City 
executed its contract with SPCA-LA and made its 
limited contribution, now includes within 
"construction" such activities as "the design and 
preconstruction phases of construction," including 
inspection and surveying. 

Acting on an inquiry by a labor organization, the 
Department ]Jegan an investigation . to determine 
whether the project was a "public work" under 
fanner section 1720 and was therefore subject to the 
prevailing wage rates *949 that section 1771 
mandated. The City argued that the project was not a 
public work, but even if it was, the prevailing wage 
law did not apply because it was strictly a charter 
city's "municipal affair." The Department concluded 
the project was a public work and the city's status as a 
charter city did not exempt it from the PWL. This 
determination was affirmed on an administrative 
appeal. The City flied a petition for a writ of mandate 
under Code of Civil Procedure section 1085 
challenging the Department's decision that the PWL 
applied to the shelter project. The trial court granted 
the writ, and the Department filed a timely appeal. 
The Court of Appeal reversed, concluding that (1) the 
project was a public work under former section 1720 
and section 1771. (2) the project was not a municipal 
affair exempt from the PWL, and (3) even if the 
project was a municipal affair, the PWL was a matter 

of statewide concern, precluding exemption under the 
municipal affairs doctrine. Concluding the shelter 
project was not a public work as then defmed, we 
will reverse the judgment of the Conn of Appeal. 

DISCUSSION 

ill Before proceeding with our analysis, we set out 
some established principles that will help guide our 
decision. In Lusardi Consrruction Co. v. Aubn' 
Cl992l l Cal.4th 976. 4 Cal.Rotr.2d 837, 824 P.2d 
643CLusardi ). we spoke regarding the PWL's general 
intent and scope. We observed that "[t]he Legislature 
has declared that it is the public policy of California 
'to vigorously enforce minimum labor standards in 
order to ensure employees are not required or 
permitted to work under substandard unlawful 
conditions, and to protect employers who comply 
with the law from those who attempt to gain 
competitive advantage at the expense of their workers 
by failing to comply with minimum labor standards.' 
[Citation.] [1] The overall purpose of the prevailing 
wage law is to protect and benefit employees on 
public works projects. [Citation.]" (Lusardi, supra, l 
Ca1.4th at p. 985, 4 Cal.Rptr.2d 837. 824 P.2d 643. 
italics added.) 

Lusardi continued by observing that "[t]his general 
objective subsumes within it a number of specific 
goals: to protect employees from substandard wages 
that might be paid if contractors could recruit labor 
from distant cheap-labor areas; to permit union 
contractors to compete with nonunion contractors; to 
benefit the public through the superior efficiency of 
well-paid employees; and to compensate nonpublic 
employees with higher wages for the absence of job 
security and employment benefits enjoyed by public 
employees. [Citations.]"***523(Lusardi, suvra. 1 
Cal. 4th at p. 987, 4 Cal.Rptr.2d 837, 824 P.2d 643.) 

illillln conducting our review, we must exercise 
our independent judgment in resolving whether the 
project at issue constituted a "public work" within the 
meaning of the PWL. (Mcintosh v. Aubrv (1993) 14 
Cal.App.4th 1576, 1583-1584, 18 Cal.Rotr.2d 
680(Mclmosh ).) We have acknowledged *950 that 
the PWL was enacted to protect and benefit workers 
and the public and is to be liberally construed. (See 
Lusardi, suvra. l Cal.4th at p. 985. 4 Cal.Rptr.2d 
837, 824 P.2d 643.) The law does, however, permit 
public agencies to form alliances with the private 
sector and **909 allows them to enter into leases of 
public lands and to give fmancial incentives to 
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encourage private, nonprofit construction projects 
that provide public services at low cost (see 
Gov.Code, § 26227; Mcintosh, supra, 14 Cal.App.4th 
at p. 15 87, 18 Cal.Rptr.2d 680:/nternationa/ 
Brotherhood of Electrical Workers v. Board o( 
Harbor Commissioners (1977) 68 Cai.App.3d 556, 
562. 137 Cal.Rptr. 372 [lease to private developer to 
construct oil and gas facilities and pay city-lessor 
royalties not "pubiic work" under former section 
1720] ). 

ill "Courts will liberally construe prevailing wage 
statutes [citations], but they cannot interfere where 
the Legislature has demonstrated the ability to make 
its intent clear and chosen not to act [citation]." 
(Mclmosh, supra, 14 Cal.App.4th at p. 1589, 18 
Cal.Rptr.2d 680.) Here, we must determine whether 
the City's contract with SPCA-LA truly involved 
"construction" that was paid for in part with public 
funds. 

ill The City observes that its $1.5 million donation to 
SPCA-LA was neither eannarked nor used for actual 
construction of the facility. The City's agreement 
with SPCA-LA specifically designated the 
contributed funds for preconstruction costs. Those 
funds were in fact spent on architectural design, 
project management, legal fees, surveying fees, and 
insurance coverage, The City contends that, when the 
agreement was executed in 1998, "construction" 
meant only the actual physical act of building the 
structure. 

The City notes that only in 2000, several years after 
the agreement was signed and after the City had 
contributed its funds to the project, did the 
Legislature amend section 1720, subdivision (a), by 
adding a sentence stating: "For purposes of this 
paragraph, 'construction' includes work performed 
during the design and preconstruction phases of 
construction including, but not limited to, inspection 
and land surveying work." (Stats.2000, ch. 881, § 1.) 
The City views the foregoing amendment as a 
prospective change in the law, not a simple 
restatement of existing law, 

The Department, on the other hand, argues that the 
term "construction" would encompass the planning, 
design, and "pre-building" phases of a project, which 
would include architectural design, project 
management, and surveying. The City's financial 
contribution to the project paid for all these items. In 
the Department's view, the 2000 amendment to 

section 1720, subdivision (a), merely clarified 
existing law. As will appear, we thin!< the City's 
argument makes more sense. 

*951 The Court of Appeal observed that the 
"[Department's] position is supported by the common 
meaning of the word 'construction' ... ," citing a 
dictionary that defines construction as "[t]he act or 
process of constructing." (American Heritage Diet. 
(2d college ed.l982) p. 315, italics added; see also 
Priest v. Housing Authoritv (1969) 275 Cal.App.2d 
751, 7 56, 80 Cal.Rptr. 145 [construction ordinarily 
includes "the entire process" required in order to 
erect a structure, including basements, foundations, 
and utility connections].) But ***524 that definition 
begs the question whether the construction "process" 
includes the preconstruction activities involved here. 
Other dictionaries give the word a more literal 
interpretation. 

For example, Webster's Third New International 
Dictionary (2002), page 489, gives a primary 
defmition of "construction" as "[t]he act of putting 
parts together to form a·complete integrated object." 
3 Oxford English Dictionary (2d ed.l989), page 794, 
defmes the word as "the action of framing, devising, 
or forming, by the putting together of parts; erection, 
building." Thus, contrary to the Court of Appeal's 
statement, dictionary defmitions do not strongly 
support the Department's position. 

. The Court of Appeal also relied on the Deparnnents 
own regulations and rulings interpreting and 
implementing the PWL. It noted that the Department 
has defined "construction" as including "field survey 
work traditionally covered by collective bargaining 
agreements," when such surveying is "integral to the 
specific public works project in the design, 
preconstruction, or construction phase." (Cal.Code 
Regs., tit. 8, § 16001. subd. (c).) The total project 
cost was approximately $10 million. The record does 
**910 not clearly show whether the minimal 
($14,500) surveying work paid for out of the City's 
donation met the "collective bargaining" and 
"integral work" elements of the Department 
regulation. Neither the Court of Appeal nor the briefs 
explore these aspects of the regulation. 

L§l In any event, assuming that regulation applies 
here, although we give the Department's 
interpretation great weight (e.g., People ex rei. 
Lungren v. Superior Court (1996) 14 Cal.4th 294, 
309, 58 Cal.Rotr.2d 855. 926 P.2d 1042), this court 

© 2007 ThomsonJWest. No Claim to Orig. U.S. Govt. Works. 
1208 

e 



102 PJd 904 Page 7 
34 Cal.4th 942, 102 P.3d 904,22 Cal.Rptr.3d 518, 10 Wage & Hour Cas.2d (BNA) 405,04 Cal. Daily Op. Serv. 
11,142,2004 Daily Journal D.A.R. 15,029 
(Cite as: 34 Cal.4th 942, 102 P.3d 904) 

bears the ultimate responsibility for construing the 
statute. "When an administrative agency construes a 
statute in adopting a regulation or formulating a 
policy, the court will respect the agency 
interpretation as one of several interpretive tools that 
may be helpful. In the end, however, '(the court] 
must ... independently judge the text of the 
statute. "'(Agnew v. State Bd of Equalization (1999) 
21 CaL4th 310. 322. 87 CaLRptr.2d 423, 981 P.2d 
g quoting Yamaha Corp. of America v. State Board 
o( Equalization (]998) 19 Cal. 4th 1, 7-8, 78 
Cal.Rptr .2d 1. 960 P .2d 1 031.) 

ffi*952 The Court of Appeal also relied on the 
Attorney General's opinion citing the Department 
regulation with apparent approval. (lQ 
Ops.CaLAttv.Gen. 92, 93-94 (] 987).) But the 
question whether that regulation comported with the 
PWL was not before the Attorney General, who was 
asked only whether the PWL applied to engineering 
firm employees whom the city hired to perform 
services that the city engineer ordinarily performed. 
That issue involved determining whether the work 
was "performed under contract" or "carried out by a 
public agency with its own forces."(§ 1771.) As the 
opinion recites, "The inquiry assumes that the work 
in question is a 'public work' within the meaning" of 
former section 1720 and section 1771. (70 
Ops.Cal.Atty.Gen., supra. at p. 93.) Indeed, the 
Attorney General's conclusion was that the PWL 
applied to the engineering finn's employees "except 
with respect to such duties which do not qualifY as a 
public work." Ud. at p. 98. italics added.) Thus, the 

· · opinion seems inconclusive-fo·r our purposes. In any 
event, as with the Department's own regulations, the 
Attorney General's opinions are entitled to 
"considerable weight," but are not binding on us. 
(E.g., State o( Cal. ex rei. State Lands Com. v. 
Superior Court (J 995) II Cal.4th 50, 71, 44 
Cal.Rptr.2d 399, 900 P .2d 648.) 

***52500 As noted, the City relies in part on the 
2000 post-agreement amendment to section I 720. 
subdivision (a), defining "construction" to include 
work perfonned during the project's design and 
preconstruction phases. The City views the 
amendment as a change in existing law. It relies on 
an August 30, 2000, letter from the amendment's 
author, Senator John Burton, seeking to respond to 
interested parties' "concerns" regarding its operation. 
The letter recites that the amendment was "intended 
only to operate prospectively and therefore will only 
apply to contracts for public works entered into on 

and after the effective date of the legislation which 
will be January 1, 2001." (4 Sen. J. (1999·2000 Reg. 
Sess.) p. 63 71.) The present contract was executed in 
1998. 

Although letters from individual legislators are 
usually given little weight unless they reflect the 
Legislature's collective intent ( Ouelimane Co. v. 
Strn-vart Tille Guarantv Co. (1998) 19 Ca1.4th 26. 45-
46. fn. 9. 77 Cal.Rptr.2d 709, 960 P.2d 
513:Metropo/itan Water Dist. v. lmoerial irrigation 
Dist. (2000) 80 Cal.App.4th 1403, 1425-1426. 96 
Cal.Rotr.2d 314). the Burton letter was presented, 
prior to the hill's enactment, to the full Senate, which 
carried his motion to print it in the Senate Daily 
Journal. Indeed, the letter is printed and included 
under the notes to section 1720 in West's Annotated 
Labor Code. (Historical and Statutory Notes, 44A 
West's' Ann. Lab.Code (2003 ed.) foil. § 1720, p. 7.) 
Under these circumstances, we think the letter carries 
more weight as indicative of probable legislative 
intent. (See Roberts v. Cin' of Palmdale (1993) 5 
Cal.4th 363. 377-378. 20 Cal.Rptr.2d 330. 853 P.2d 
496:Jn reMarriage o(Bouquet (1976) 16 Cal.3d 583, 
590-591, 128 Cal.Rptr. 427, 546 P.2d 1371.1 

£21*953 Moreover, Senator Burton's remarks 
conform to the well-established rule that legislation is 
deemed to operate prospectively only, unless a clear 
contrary intent appears **911 (e.g., Mvers v. Philip 
Morris Companies. Inc. (2002) 28 Cal.4th 828, 840-
841, 123 Cal.Rptr.2d 40, 50 P.3d 75l:Evangelatos v. 
Superior Court (]988) 44 Cal.3d 1188, !207-1209, 
246 Cal.Rptr. 629. 753 P.2d 585. and cases. Cited). 
We find in the available legislative history no 
indication of an intent to apply the amendment 
retroactively. 

The Department, on the other hand, relies on an 
Assembly Committee on Labor and Employment 
report indicating, "The bill [amending section 1720] 
codifies current Department practice by including 
inspectors and surveyors among those workers 
deemed to be employed upon public works and by 
insuring that workers entitled to prevailing wage 
during the construction phase of a public works 
project will get prevailing wage on the design and 
pre-construction phases of a project." (Assem. Com. 
on Labor and Employment, Rep. on Sen. Bill 
No.l999 (1999-2000 Reg. Sess.) as amended Aug. 
18, 2000, p. 3.) This language is inconclusive. 
Although it indicates the proposed legislation will 
now adopt the Department practice as to inspectors 
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and surveyors, it fails to state that such adoption 
reflects existing Jav., or should be applied 
retroactively to preexisting contracts. Moreover, the 
same Assembly Committee report notes that "in its 
current form, this bill also expands the definition of 
'public works' to include arcllltects, engineers, 
general contractors and others in their employ who 
have not previously been subject to the prevailing 
wage laws." (Ibid, italics added.) This language 
strongly indicates that the 2000 amendment was more 
than a simple restatement of existing law. 

**"526 We also note that the Legislative Counsel's 
digest to the bill explains that it would "revise the 
definition of public works by providing that 
'construction' includes work performed during the 
design and preconstruction phases of construction 
including, but not limited to, inspection and land 
surveying work." (Legis. Counsel's Dig., Sen. Bill 
No.l999 (1999-2000 Reg. Sess.), Stats.2000, ch. 881, 
italics added.) The Legislative Counsel also evidently 
believed that the revision might impose new costs on 
local government. (Ibid) 

The City observes that the Unit~d States Secretary of 
Labor has defined "construction," for purposes of the 
federal prevailing wage law (40 U.S.C. §§ 3141-
3148) as: "All types of work done on a particular 
building or work at the site thereof ... by laborers and 
mechanics employed by a construction contractor or 
construction subcontractor .... " (29 C.F.R. § 5.2CD(l) 
(2004).) "Laborers and mechanics" generally include 
"those workers whose duties are manual or physical 
in nature (including those workers who' use tools or 
who are performing the work of a trade), as 
distinguished *954 from mental or managerial." @ 
C.F .R. § 5 .2(m) (2004).) Tills definition seemingly 
would not cover work done by surveyors, lawyers, 
project managers, or insurance underwriters, who 
function before actual construction activities 
commence. 

flQl We have found no case deciding whether 
surveyors' work constitutes "construction" under 
federal regulations. California's prevailing wage law 
is similar to the federal act and shares its purposes. 
(Southern Col. Lab. Management etc. Committee v. 
Aub1y (1997) 54 Cal.Aoo.4th 873, 882, 63 
Cal.Rotr.2d 106.) Although the Legislature was free 
to adopt a broader defmition of "construction" for 
projects that state law covers, ce.rtainly ~e. fact that 
federal law generally confines Its prevatlmg w~ge 
law to situations involving actual constructiOn 

activity is entitled to some weight in construing the 
pre-2000 version of the statute. 

The Court of Appeal concluded that the broader 
interpretation of "construction" in former section 
1720. subdivision (a). is "most consistent" with the 
PWL's purpose, to protect employees and the public. 
But, of course, no one suggests that had SPCA-LA, a 
private charitable foundation, funded the entire 
project, the P\VL, which applies only to projects 
constructed in whole or in part with public funds, 
would nonetheless cover it. Does it make a difference 
that SPCA-LA received City funds for designing, 
surveying and insuring, and otherwise managing the 
project at the preconstruction phase? For all the 
reasons discussed above, we conclude the project 
falls outside the PWL's scope. Our conclusion malces 
it unnecessary to **912 reach the City's alternative 
contention that the present project was not "done 
under contract'' within the PWL's meaning. (See .§. 
1720, subd. (a).) 

CONCLUSION 

The PWL does not apply in this case because no 
publicly funded construction was involved. The 
judgment of the Court of Appeal is reversed. 

WE CONCUR: GEORGE, C.J., BAXTER, 
WERDEGAR, BROWN, J., and MORENO, JJ. 
Dissenting Opinion by KENNARD, J. 
When a construction project is funded in whole or in 
part by a public entity, California law requires that 
the workers be paid the local prevailing wage. Here, a 
city and a charity entered into a contract for 
construction of a building, and agreed that the city 
would pay for certain expenses essential to the 
overall project but would not pay for erection of the 
building itself. **"527 The majority concludes the 
project was not a public work and therefore not 
subject to the prevailing wage. I disagree. 

*9551 

In 1998, the City of Long Beach (City) contracted 
with the Society for the Prevention of Cruelty to 
Animals, Los Angeles (SPCA-LA) for the latter to 
construct a building that was to contain an anunal 
shelter as well as the SPCA-LA's headquarters and 
the City's animal control department. The.City agreed 
to contribute $1.5 million to the pro;ect (wh1ch 
ultimately cost approximately $10 million) and to 
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lease to the SPCA-LA, at a nominal fee, the six and 
one-half acres of land on which the facility was to be 
built. 

In December 1999, just after ground was broken and 
the actual building bad begun, a local newspaper 
reported on the project. This prompted a labor 
organization to ask the state Department of Industrial 
Relations (DIR) to investigate whether the project 
was a public work and therefore subject to the 
prevailing wage law. In response to the DIR's 
inquiry, the City explained in a letter written in 
September 2000 that the SPCA-LA had placed the 
City's $1.5 million contribution in a segregated 
account; that roughly $1 million was being used to 
pay the architects, project managers, lawyers, and 
surveyors, as well as the insurance costs; the rest 
would be used for advertising, fundraising, and 
"startup costs" such as furniture and equipment; and 
that none of the City's money would be used to pay 
for the building itself. The City asserted that because 
its fmancial contribution would not be used to pay for 
the building itself, the project was not a public work. 
The DIR, however, determined that the project was a 
public work and therefore subject to the prevailing 
wage law; that ruling was affirmed on administrative 
appeal. The City challenged that decision in a petition 
for writ of mandate in the superior court. The court 
granted the writ, and the DIR appealed. The Court of 
Appeal reversed the superior court, concluding that 
the project was a public work. 

II 

Labor Code section 1771 FN 
1 provides that "all 

workers employed on public works" costing more 
than $1,000 must be paid "the general prevailing rate 
of per diem wages for work of a similar character in 
the locality in which the public work is performed .... " 
When the City and the SPCA-LA contracted to build 
the animal control facility in question, the version of 
section 1720, subdivision (a) (former section 
1 720Ca)) then in effect defmed "public works" in 
these words: "Construction. alteration, demolition, or 
repair work done under contract and paid for in 
whole or in part out of public funds .... " (Stats.1989, 
ch. 278, p. 1359, italics added.) At issue here is what 
the Legislature meant by the term "construction." 
That term, which has been in section 1720 since its 
enactment in 1937, is ambiguous. In a narrow sense it 
*956 could mean-as the majority concludes-erection 
of the actual building only. In a broader sense it could 
mean-as the Court of Appeal concluded-the entire 

construction project, including the 
architectural, **913 project management, insurance, 
surveying, and legal costs paid for by the City here. 
The parties furnish no legislative history bearing on 
the intent of the Legislature in 1937, when it used the 
word "construction" in former section 1720(a). But 
two principles of statutory interpretation provide 
guidance, as discussed below. 

FN1. All further starutory citations are to the 
Labor Code. 

***528 In construing an ambiguous statute, courts 
generally defer to the views of an agency charged 
with administering the statute. "While taking ultimate 
responsibility for the construction of a statute, we 
accord 'great weight and respect to the administrative 
construction' thereof.... [fj Deference to 
administrative interpretations always is 'situational' 
and depends on 'a complex of factors' ... , but where 
the agency has special expertise and its decision is 
carefully considered by senior agency officials, that 
decision is entitled to correspondingly greater 

· weight...."(Sharon S. v. Superior Court (2003) 3 I 
Cal.4th 417, 436, 2 Cal.Rptr.3d 699. 73 P.3d 554, 
citations & fn. omitted (Sharon S.); see also Stvne v. 
Stevens (200!) 26 Cal.4th 42, 53. 109 Cal.Rptr.2d 14, 
26 P.3d 343;Yamaha Coro .. of America v. State Bd. o( 
Equalization (1998) 19 Cal.4th 1, 11-15. 78 
Cal.Rptr.2d I. 960 P .2d 103 1 .) 

The Legislature has given the Director of the DIR 
"plenary authority to promulgate. rules to enforce the 
Labor Code," including "the authority to make 
regulations governing coverage" under the prevailing 
wage law. (Lusardi Construction Co. v. Aubrv (1992) 
1 Cal.4th 976, 989.4 Cal.Rotr.2d 837. 824 P.2d 643.) 
Wheri, as here, the meaning of a statutory term is 
ambiguous and there is no indication of . the 
Legislature's intent regarding its meaning, this court 
should defer to the DIR's determination based on its 
"special expertise" (Sharon S., sum·a, 31 Cal. 4th at p. 
436. 2 Cai.Rptr.3d 699. 73 P.3d 554), so long as that 
deterinination was "carefully considered by senior 
agency officials"(ibid.) and is consistent with the 
DIR's previous decisions (Yamaha Core. o(America 
v. State Bd. o( Equalization, supra, 19 Cal. 4th at p. 
13. 78 Cal.Rptr.2d !. 960 P.2d 1031 [courts should 
not defer to an administrative agency that has taken a 
"vacillating position" as to the meaning of the statute 
in question] ). 

Here, in a 13-page decision signed by DIR Director 
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Stephen Smith, the DIR concluded that this project 
was a public worlc The DIR's regulations have long 
stated that surveying work, which the City paid for 
here comes within the definition of the term 
"co~struction" under former section 1720(a), whether 
or not it occurs before the actual building process 
begins, so long as it is "integral to" the project. 
(Cal.Code Regs., tit. 8, § 16001, subd.(c).) The City 
does not deny that the work performed by the 
architect and the project manager-also paid for by the 
City-was integral to the construction project here. 
Thus, the DIR's determination that the construction 
project in question *957 is a public work was 
carefully considered by a senior agency official and 
is consistent with the agency's regulations. Therefore, 
that decision commands great deference. 

Also lending support to my conclusion is California's 
long-standing policy that prevailing wage laws are to 
be liberally construed in favor of the worker. (Walker 
v. Countv o(Los Angeles (1961) 55 Cal.2d 626. 634-
635, 12 Cal.Rptr. 671. 361 P.2d 247:Mclntosh v. 
Aubry (1993) 14 Cal.App.4th 1576, 1589. 18 
Cal.Rptr.2d 680;Union o( American Phvsicians v. 
Civil Service Com. (1982) 129 Cal.App.3d392. 395, 
181 Cal.Rptr. 93;Melendres .v. City o(Los Angeles 
(1974) 40 Cal.App.3d 718, 728, 115 Cal.Rptr. 
409;A/ameda County Emplovees' Assn. v. County of 
Alameda (1973) 30 Cal.App.3d 518, 531, 106 
Cal.Rptr. 441 .) When, as here, a term in the 
prevailing wage law can plausibly be construed in 
two ways, one broad and one narrow, and there is no 
evidence that the Legislature intended the term's 
narrow. meaning, this court should adopt the term's 
broader meaning. The Legislature's objectives in 
enacting the prevailing wage law were these: ''to 
protect employees from substandard wages that 
might be paid if contractors could recruit labor from 
**"529 distant cheap-labor areas; to permit union 
contractors to compete with nonunion contractors; to 
benefit the public through the superior efficiency of 
well-paid employees; and to compensate nonpublic 
employees with higher wages for the. absence of J~b 
security and employment benefits enJoyed by pubhc 
employees." H9J4(Lusardi Construction Co. v. 
Aubry, stwra, I Cal. 4th at p. 987, 4 Cal.Rptr.2d 837, 
824 P.2d 643.) These purposes will be implemented 
by applying the prevailing wage law to the project 
here. 

For the reasons given above, the word "constru~tion" 
in former section !720(a) refers to work that, m the 
Court of Appeal's words, is "integrally connected to 

the actual building and without which the structure 
could not be built." That includes the costs of 
surveying, architectural design and supervision, and 
project management paid for by the City here. 

III 

The majority acknowledges the two rules of statutory 
interpretation I just discussed. As applied here, those 
rules require a broad reading of the word 
"construction" in former section 1720(a). Yet the 
majority construes the term narrowly, holding that it 
does not encompass the expenses paid for by the City 
here. The majority's reasons are unpersuasive. 

The majority repeatedly characterizes as 
"preconstruction" costs the expenses the City paid for 
architectural design and supervision, project 
management, insurance, surveying, and legal 
services. (Maj. opn., ante, 22 Cal.Rptr.3d at pp. 520, 
521, 523, 524, 526, 102 P.3d at pp. 906, 907, 908-
909, 911-912.) To label these expenses as 
"preconstruction" is *958 misleading. · The term 
implies that all these expenses were incurred before 
the building of the facility began. But, as explained 
below, that view finds no suppon in the record. 

True, the surveying expeuses were most lik~ly 
incurred at the outset of the project, as is customanly 
the case. But that is not true of the project's 
manaaement and architectural costs. The SPCA-LA's 
contr;ct with project manager Pacific Development 
Services said the latter's duties included 

· "Construction Management of all phases of · 
construction ofthe Project." (Italics added.) And the 
SPCA-LA's contract with the architectural firm of 
Warren Freedenfeld & Associates provided that the 
firm would "be a representative of and shall advise 
and consult with the owner during· construction," 
would "visit the site at intervals appropriate to the 
staae of construction," would "keep the Owner 
inf~rmed of the progress and quality of the Wmk," 
and would attempt to "guard the Owner agarnst 
defects and deficiencies in the Work" as It 
progressed. (Italics added.) Indeed, the City's 
September 2000 letter to the DIR (see 22 Cal.Rptr.3d 
p. 520, 102 P .3d pp. 906-907 ,ante ) when the 
building phase of the project was well under way, 
said that of the approximately $540,000 of the Ctty's 
contribution that was budgeted for proJect 
management, $100,000 had yet to b~ sp~nt; and that 
of the $360,000 of the City's contributiOn that was 
budgeted for architectural fees, $40,000 had yet to be 
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spent. The City's letter also mentioned that smaller 
portions of the legal and insurance costs had yet to be 
paid. Thus, the contracts with the project manager 
and the architect, as well as the City's letter, 
demonstrate that the City did not pay merely for 
"preconstruction" costs but also for expenses 
incurred while the facility was being constructed. 

The majority talks at length about an amendment to 
section 1720( a) that the Legislature enacted in 2000, 
stating that the term "construction," as used in that 
section, includes "the design and preconstruction 
phases of construction." After a ***530 thorough 
review of the legislative history pertaining to the 
2000 amendment, the majority concludes that the 
Legislature did not intend the amendment to apply 
retroactively. Right. So what? Retroactivity of the 
2000 amendment is not at issue here; therefore, the 
intent of the 2000 Legislature has no bearing here. 
What is at issue is the intent of the Legislature back 
in 193 7, when it frrst used the word "construction" to 
defme public works in former section !720(a). It is 
the duty of this court, not the 2000 Legislature, to 
determine the 193 7 Legislatures intent, and the views 
of the 2000 Legislature on the subject are not 
controlling. As this court said less than two months 
ago: "[T]he 'Legislature has no authority to interpret 
a statute. That is a judicial task. The Legislature may 
define the meaning of statutory language by a present 
legislative enactment which, subject to constitutional 
restraints, it may deem retroactive. But it has no. 
legislative "959 authority simply to say what it did 
mean. "'**915(McC/zmg v. Emplovrnent Develoornent · 

·Deoartment (2004)' 34 Cal.4th 467, 473, 20 
Cal.Rotr.3d 428. 99 P.3d 1015.) 

IV 

I would uphold the Court of Appeal's decision tbat 
the project here was a public work and thus subject to 
tbe prevailing wage law. The majority concludes to 
the contrary and sees no need to resolve the 
remaining two issues on which this court granted 
review: (I) whether the project is a "municipal affair" 
exempt from the prevailing wage law, and (2) 
whether the prevailing wage Jaw is a matter of 
statewide concern that overrides the municipal affair 
exemption. These are difficult and important 
questions. I would retain the case to decide tbem. 

Cal.,2004. 
City of Long Beach v. Department of Industrial 
Relations 

34 Cal.4th 942, 102 P.3d 904,22 Cai.Rptr.3d 518, 10 
Wage & Hour Cas.2d (BNA) 405, 04 Cal. Daily Op. 
Serv. 11,142, 2004 Daily Journal D.A.R. 15,029 
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DIGEST This bill streamlines the procedures for review 
of a decision to withhold funds from a contractor due to 
failure to pay prevailing wages on a public works project. 

This bill would revise the procedures for challenging a 
decision to withhold funds from a contractor due to the 
contractor's failure to pay a prevailing wage on a public 
works contract. Instead of providing a right to a court 
challenge by the contractor, this bill would provide any 
affected contractor or subcontractor the right to a hearing 
before an administrative law judge on the validity of the 
order and a limited court review of that administrative 
decision. 

This bill would also make a contractor and subcontractor 
expressly jointly and severally liable for all amounts due 
(including underpaid wages and penalties) pursuant to a 
final order of the Labor Commissioner for a violation of 
the prevailing wage law. 

This bill is intended to reduce the current layers of 
litigation by providing for an administrative hearing and a 
mandamus action, but no right to a de novo trial. The 
sponsor asserts that the revision makes the process more 
streamlined and efficient while protecting the due process 
rights of all parties. 

Senate Floor Amendments of B/29/00 technically correct a 
Legislative Counsel drafting error. 

Senate Floor Amendments of 8/25/00 change the author from 
the Assembly Labor Committee to Assemblyman Steinberg and 
provide further due process procedures of an administrative 
decision to impose penalty assessments for a failure to pay 
prevailing wages, to establish an informal settlement 

·procedure, to impose liquidated damages, and to provide 
notice to bonding companies. 

ANALYSIS 

l.Existing law provides for the prevailing wage law and 
sets forth procedures for withholding funds from a 
contractor in cases of a violation. Existing law 
provides 90 days for a contractor, or a subcontractor to 

3 
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whom the rights have been assigned, to file suit for 
recovery of any money withheld. If suit is not brought 
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within 90 days, the withheld funds are disbursed by the 
commissioner to the underpaid workers. 

Existing law, Section 1771.7, also allows a contractor to 
appeal an enforcement action by a local public entity to 
the Director of Industrial Relations. Any such appeal, 
however, would waive the contractor's right to bring a 
court action on the same issue. By regulation, a 
subcontractor may also request an administrative hearing 
on the withholding. 

This bill would repeal Section 1771.7 and redraft and 
revise the procedures for contesting a withholding 
action. It would provide that: 

A.An affected contractor or subcontractor may request a 
review of a civil wage and penalty assessment by 
filing a written request for a hearing within 30 days 
of being served with the assessment. The assessment 
would become final and shall constitute a verified 
claim for wages found due and payable if a hearing 
request is not filed within that 30-day period. 

B.Until January 1, 2005, authorize the Director of 
Industrial Relations to initiate an administrative 
appellate hearing by a qualified hearing officer. The 
director would issue the decision and possible 
reconsideration actions. After these provisions 
sunset, an administrative law judge under the 
jurisdiction of the director shall have such authority 
to conduct hearings and issue decisions and 
reconsideration actions. 

C.The cited party would have the opportunity to review 
the commissioner's evidence within 20 days of the 
receipt of the request for hearing. Similar to 
existing law, it would be the contractor's or 
subcontractor's burden to show the per diem wages paid 
to i t"s employees and the hours worked by .. i ts 
employees. 

D.Impose liquidated damages on a contractor in an amount 

AB 1646 
Page 

equal to all unpaid wages due if the wages are not 
paid within 60 days after the issuance of an 
assessment decision. The damages would be distributed 
to affected employees. 

E.The affected contractor or subcontractor may seek 
judicial review of this administrative decision by 
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filing a petition for a writ of mandamus under Code of 
Civil Procedure Section 1094.5 within 45 days of the 
service of the decision. Under that provision, the 
ALJ's decision will be upheld unless there was a 
prejudicial abuse of discretion established by a 
showing that the ALJ did not proceed in the manner 
required by law, or that his or her order is not 
supported by the findings, or that the findings are 
not supported by substantial evidence in light of the 
whole record. 

F.This administrative hearing and mandamus action would 
be the exclusive methods for review of a 
commissioner's assessment or the decision of an 
awarding body to withhold contract payment; there 
would not be a right to a de novo trial. 

2.Existing law, Labor Code Section 1775(d), provides that 
"the contractor and subcontractor shall be jointly and 
severally liable in the enforcement action for any wages 
due," and specifies that the contractor is liable for 
collection only after enforcement of all reasonable 
remedies against the subcontractor has been exhausted. 
Section 1775(b) makes a prime contractor liable for 
penalties for a subcontractor's violation of the law when 
the contractor either knows of the subcontractor's 
violation or fails to follow specified procedures to 
require the subcontractor to comply with the prevailing 
wage law and to monitor compliance. 

5 

This bill would expressly hold a contractor and a 
subcontractor jointly and severally liable for all 
amounts due (including penalties) pursuant to a final 
assessment of the commissioner or a judgment thereon. 
Like existing law, collection against the contractor 
could ensue only upon the exhaustion of all reasonable 
remedies against the violating subcontractor. Similarly, 

AB 1646 
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a prime contractor would not be liable for the 
subcontractor's penalties unless the prime contractor 
knew of its subcontractor's failure to pay prevailing 
wages or failed to comply with the procedures to require 
and monitor the subcontractor's compliance. 

3.0ther provisions would provide that: 

A.An awarding body, that knows of any suspected 
prevailing wage violation must report the violation to 
the Labor Commissioner. The DLSE would in turn be 
required to notify the contractor within 15 days of 
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the DLSE receiving a complaint that a subcontractor on 
the project is violating the law. 

B.A violation may be enforced by the awarding body or by 
the Labor Commissioner after investigation by issuance 
of a civil wage and penalty assessment to the 
violating contractor or subcontractor, or both, 
setting forth the nature of the violation and the 
wages and penalties due. The assessment shall also 
advise the cited party of the procedure for obtaining 
review of the assessment. (As in existing law, a 
civil penalty of up to $50 per employee per day may be 
assessed.) 

C.Any assessment must be served no later than 160 days 
after the filing of a valid notice of completion for 
the public works project in the county in which the 
project is located, or no later than 160 days after 
acceptance of the public work, whichever is later. 

D. Establish an informal settlement conference (e.g., 
telephone conference) process without formal 
proceedings before the expiration of a 60 day period 
within which a contractor can appeal an assessment. 

E.Require the Labor Commissioner to try to ascertain the 
identities of wage bonding companies and to serve a 
copy of the assessment at the same time service is 
made to the contractor, subcontractor, or awarding 
body. No bonding company would be relieved of its 
responsibilities due to failure to receive such 
notice. 

AB 1646 
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F.An awarding body shall not disburse the withheld funds 
until receipt of a final decision by the Labor 
Commissioner that is no longer subject to judicial 
review. If amounts are due, funds shall be 
transmitted to the commissioner for disbursal. 

FISCAL EFFECT 
Local: Yes 

Appropriation: No Fiscal Com.: Yes 

SUPPORT (Verified 8/15/00) 

State Building and Construction Trades Council of 
California (source) 

California Chapters of the National Electrical Contractors 
Association 
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Sheet Metal and Air Conditioning Contractors, National 
Association 

California Legislative Conference of the Plumbing, Heating, 
and Piping Industry 

Western Wall and Ceiling Contractors Association 
Air Conditioning and Refrigeration Contractors Association 
California District Council of Iron Workers 
California Labor Federation, AFL-CIO 
California-Nevada Conference of Operating Engineers 
California Professional Firefighters 
California State Association of Electrical Workers 
California State Pipe Trades Council 
Western States Council of Sheet Metal Workers 

ARGUMENTS IN SUPPORT Proponents argue that this bill 
will make the administrative process easier for both 
workers and contractors: more efficient and less litigious. 

Under the current statutory scheme, cases can drag out for 
four years or more, thus depriving the underpaid worker of 
her or her fair wages for that extended time. 

Supporters state this bill will cure a defect in current 
law which a federal court found to be an unconstitutional 
violation of subcontractors' due process rights. The 
Federal 9th Circuit Court of Appeals, in the case of G&G 
Fire Sprinklers, Inc., v. Bradshaw [156 Fed 3d 893 (1998)] 
determined that the Due Process clause requires a hearing 

7 
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prior to the withholding of funds, or promptly thereafter. 
The existing statutory scheme allows the commissioner to 
compel the withholding of funds from a contractor based on 
a violation of prevailing wages without an administrative 
hearing either before or after the withholding occurs. 
Instead, existing statutes require the contractor to file 
suit to reclaim funds which they believe have been 
wrongfully withheld. The court held that the remedy of a 
lawsuit does not satisfy the Due Process requirements for a 
prompt hearing. 

In resoonse to the G&G case, the Labor Commissioner has 
adopted regulations~llow for an administrative hearing 
of a claim by a contractor that funds have been wrongfully 
withheld. Under the existing statute, a contractor who 
lost before the commissioner could file a suit and receive 
a new trial before a court. 

The bill was originally introduced to address the G&G 
decision. However, even though that decision has been 
vacated, the sponsor of this bill wishes to proceed with 
the proposed revisions in order to reduce the current 
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layers of litigation. 

ASSEMBLY FLOOR 
AYES: Alquist, Aroner, Bock, Calderon, Cardenas, Cardoza, 

Cedillo, Corbett, Davis, Ducheny, Dutra, Firebaugh, 
Florez, Gallegos, Havice, Honda, Jackson, Keeley, Knox, 
Kuehl; Lempert, Longville, Lowenthal, Migden, Nakano, 
Papan, Reyes, Romero, Scott, Shelley, Steinberg, 
Strom-Martin, Thomson, Torlakson, Villaraigosa, Vincent, 
Washington, Wayne, Wesson, Wiggins, Wildman, Hertzberg 

NOES: Aanestad, Ackerman, Ashburn, Baldwin, Bates, Battin, 
Baugh, Brewer, Briggs, Campbell, Cox, Cunneen, Dickerson, 
Granlund, House, Kaloogian, Leach, Leonard, Maddox, 
Maldonado, Margett, McClintock, Olberg, Oller, Robert 
Pacheco, Rod Pacheco, Pescetti, Runner, Strickland, 
Thompson, Zettel 

NC:sl 9/19/00 

8 

Senate Floor Analyses 

SUPPORT/OPPOSITION: SEE ABOVE 

**** END **** 
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-------------------------------- ----------------------------
!SENATE RULES COMMITTEE SB 9751 
!Office of Senate Floor Analyses 
11020 N Street, Suite 524 
I (916) 445-66l4 Fax: (916) 

1327-4478 

UNFINISHED BUSINESS 

Bill No: SB 975 
Author: Alarcon (D) 
Amended: 8/30/01 
vote: 21 

SENATE GOVERNMENTAL ORG. COMMITTEE 8-4, 4/24/01 
AYES: Vincent, Chesbro, Dunn, Karnette, Machado, 

O'Connell, Perata, Soto 
NOES: Johnson, Brulte, Johannessen, Knight 

SENATE FLOOR 24-12, 4/26/01 
AYES: Alarcon, Alpert, Bowen, Burton, Costa, Dunn, 

Escutia, Figueroa, Karnette, Kuehl, Machado, Murray, 
O'Connell, Ortiz, Perata, Polanco, Romero, Scott, Sher, 
Soto, Speier, Torlakson, Vasconcellos, Vincent 

NOES: Ackerman, Battin, Brulte, Johannessen, Johnson, 
Knight, Margett, McClintock, Monteith, Morrow, Oller, 
Poochigian 

ASSEMBLY FLOOR 51-29, 9/4/01 - See last page for vote 

SUBJECT California Infrastructure and Economic 
Development Bank 

SOURCE : State Building and Construction Trades Council 

I 
I 
I 
I 

DIGEST This bill defines "public funds" used in "public 
projects" and states legislative intent that projects 
financed through Industrial Development Bonds issued by the 
California Infrastructure and Economic Development Bank 
must comply with existing· laws pertaining to prevailing 

CONTINUED 

SB 975 
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wages. 

Assembly amendments 

1. Exempt specified types of affordable housing, private 
residential housing, private development projects, and 
state manufacturing tax credits from the definition of 
"paid for in whole or in part out of public funds." 

2. Exempt qualified residential projects, low income 
housing projects, and single family residential projects 
financed before December 31, 2003, unless another 

. statute, ordinance or regulation applies this chapter to 
those specific projects. 

3. Exempt de minimus subsidies, or reimbursements for costs 
that would normally be paid by the public, by a state or 
political subdivision to a private developer. 

ANALYSIS Existing law, the Bergeson-Pesce 
Infrastructure and Economic Development Bank Act, 
establishes an Infrastructure Bank for the purpose of 
funding specified types of infrastructure projects by 
qualified public/private entities. (The Governor and 
Legislature provided an initial 450 million capitalization 
to the Bank in 1998 and increased the bank's funding by an 
additional $425 million in the 1999-00 budget year.) 
Pursuant to the act's provisions, the legislative body of a 
local agency sponsor is required to make specified findings 
by resolution, prior to submitting a project to the 
Infrastructure Bank for consideration. The Infrastructure 
Bank may do the following, in addition to other enumerated 
duties: (a) issue bonds; (b) make loans; (c) make 
guarantees, credit enhancements, grants, contributions, or 
other financial enhancements; and, (d) issue both taxable 
and tax-exempt revenue bonds. The act·reguires public 
works financed by the Infrastructure Bank to comply with 
certain laws applicable to payment of "prevailing wages" on 
public works. 

Existing law establishes, within the State Treasurer's 
Office, the California Industrial Development Financing 
Advisory Commission (CIDFAC) to provide technical 
assistance to city and county authorities that issue 

3 
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Industrial Development Bonds (IDBs). CIDFAC independently 
reviews IDB applications for compliance with federal and 
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state requirements and approves the sale of IDBs by local 
authorities. The program is intended to benefit 
economically distressed areas and to provide an alternative 
method of financing capital outlay that will increase 
employment or otherwise contribute to economic development. 

This bill: 

1. Declares the intent of the Legislature that projects 
financed through CIEDB, including projects financed 
through IDBs, comply with existing labor law pertaining 
to prevailing wages. 

2. Includes "installation'' in the existing definition of 
'public works.• 

3. Defines •public funds• used in public works as the 
following: 

A. Payment of money or the equivalent of money by a 
state or political subdivision directly to or on 
behalf of the public works contractor, subcontractor, 
or developer. 

B. Construction work performed by a state or political 
subdivision in execution of a project. 

C. Transfer of an asset of value for less than fair 
market price. 

D. Fees, costs, rents, insurance or bond premiums, 
loans, interest rates, or other obligations normally 
required in the execution of a contract that are paid, 
reduced, charged at less than fair market value, 
waived or forgiven. 

E. Repayment of money and credits applied on a 
contingent basis. 

1. States that if the state or political subdivision 
provides a direct or indirect subsidy to a private 
developer or reimburses a private developer for costs 

SB 975 
Page 

that would normally be paid by the state or political 
subdivision, then the project is not subject to the 
reqUirements of this chapter if the costs or subsidy are 
de minimus in the context of the overall project. 

2. Exempts the following from the definition of •paid for 
in whole or in part out of public funds" as proposed in 
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this bill: 

A. Affordable housing for low- or moderate-income 
persons either financed solely through the Low- and 
Moderate-Income Housing Fund established pursuant to 
current law or financed through a combination of the 
Fund and private funds. 

B. Qualified residential projects financed on or 
before December 31, 2003, that are in whole or in part 
financed through bonds issued by the California Debt 
Limit Allocation Committee in the Office of the State 
Treasurer, unless another statute, ordinance, or 
regulation, applies this chapter to the qualified 
residential project. 

C. Single family residential projects financed on or 
before December 31·, 2003, that are financed in whole 
or in part through qualified mortgage revenue bonds, 
qualified veterans' mortgage bonds, and mortgage 
revenue certificates issued under the Qualified 
Mortgage Credit Certificate Program in the Office of 
the State Treasurer, unless another statute, 
ordinance, or regulation, applies this chapter to the 
single family residential project: 

D. Low income housing projects that are allocated 
federal and state low income housing tax credits on or 
before December 31, 2003 by the Office of the State 
Treasurer, unless another statute, ordinance, or 
regulation, applies this chapter to the low income 
housing project. 

E. Private residential housing on private land that is 
not built pursuant an agreement with a state agency, a 
redevelopment agency, or a local public housing 
authority. 

SB 975 
Page 

F. Private development projects built on private 
property that are required by a state or political 
subdivision to construct improvements, if the 
following two conditions are met: 

I. The state or political subdivision 
contributes no more money, or the equivalent of 
money, to the overall project than that which is 
required to perform the public work of 
improvement. 
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II. The state or political subdivision maintains 
no proprietary interest in the overall project. 

1. State manufacturers' investment tax credits as allowed 
under current law for electronic, semiconductor, 
equipment, commercial space satellite, computer 
software, specified pharmaceutical, and other 
manufacturing. 

Comments 

According to the Assembly Third Reading analysis, this bill 
closes a loophole in law that exempts projects financed 
through IDBs issued by CIEDB from prevailing wage 
provisions of current law. The California Industrial 
Development Financing Act requires all other state and 
local agencies that issue IDBs to comply with prevailing 
wage provisions. 

This bill establishes a definition of "public funds" that 
conforms to several precedential coverage decisions made by 
the Department of Industrial Relations. These coverage 
decisions define payment by land, reimbursement plans, 
installation, grants, waiver of fees, and other types of 
public subsidy as public funds. The definition of public 
funds in this bill seeks to remove· ambiguity regarding the 
definition of public subsidy of development projects. 

FISCAL EFFECT 
Local: No 

Appropriation: No Fiscal Com.: No 

SUPPORT 

6 

(Verified 9/5/01) 

SB 975 
Page 

State Building and Construction Trades Council (source) 
State Council of Carpenters 
State Treasurer 
International Brotherhood of Electrical Workers Local Union 
340 
Laborers' International Union of North America 
Napa-Solano Counties Building and Construction Trades 
Council 
Santa Clara and San Benito Counties Building and 

Construction Trades Council 
Southern California Pipe Trades District Council 16 
United Association of Plumbers and Pipefitters Local #230 

OPPOSITION (Verified 9/5/01) 

GioSoils Consultants, Inc. 
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The Lee Group, Inc. 
California Association of Enterprise Zones 
California Association for Local Economic Development 
California Association of Sanitation Agencies 
California Chamber of Commerce 
California Coalition for Rural Housing 
California Housing Partnership Corporation 
California Municipal Utilities Association 
California State Association of Counties 
California Taxpayers' Association 
Cities of Bakersfield, Barstow, Blythe, Burbank, Chula 

Vista, Concord, Emeryville, Eureka, Fountain Valley, 
Fremont, Fullerton - Office of the City Council, Grover 
Beach, Hemet, Hesperia, Huntington Beach, Lakewood, La 
Quinta, Lawndale, Lorna Linda, Lompoc, Moreno Valley, 
Norwalk, Rancho Mirage, Redding, Rosemead, San Clemente, 
Signal Hill, Thousand Oaks, Tulare, Visalia 

County of San Bernardino 
Coachella Valley Housing Coalition 
Del Webb's Sun City Palm Desert 
Economic Development Corporation 
Innovative Resort Communities 
League of California Cities 
Longs Drug Stores 
Non-Profit Housing Association of Northern California 
Rural Communities Housing Development Corporation 
San Diego Housing Federation 

7 

San Joaquin-Housing Authority 
Self-Help Enterprises 
71 private Businesses 
21 individuals 

SB 975 
Page 

ARGUMENTS IN SUPPORT Supporters of this bill note, for 
example, the discrepancy under existing law between a 
monetary transfer of funds to a developer that would 
trigger prevailing wage requirements and tax forgiveness or 
a fee waiver for an equivalent amount of funds that would 
not trigger prevailing wage requirements. 

ARGUMENTS IN OPPOSITION Opposition to this bill cites 
potential increased costs to public works projects financed 
with public funds as defined by this bill. 

ASSEMBLY FLOOR 
AYES: Alquist, Aroner, Calderon, Canciamilla, Cardenas, 

Cardoza, Cedillo, Chan, Chavez, Chu, Cohn, Corbett, 
Correa, Diaz, Dutra, Firebaugh, Florez, Frommer, 
Goldberg, Havice, Horton, Jackson, Keeley, Kehoe, Koretz, 
Liu, Longville, Lowenthal, Maddox, Matthews, Migden, 
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Nakano, Nation, Negrete McLeod, Oropeza, Papan, Pavley, 
Reyes, Salinas, Shelley, Simitian, Steinberg, 
Strom-Martin, Thomson, Vargas, Washington, Wayne, Wesson, 
Wiggins, Wright, Hertzberg 

NOES: Aanestad, Ashburn, Bates, Bogh, Briggs, Bill 
Campbell, Jolli~ Campbell, Cogdill, Cox, Daucher, 
Dickerson, Harman, Hollingsworth, Kelley, La Suer, Leach, 
Leonard, Leslie, Maldonado, Mountjoy, Robert Pacheco, Rod 
Pacheco, Pescetti, Richman, Runner, Strickland, Wyland, 
Wyman, Zettel 

TSM:sl 9/5/01 Senate Floor Analyses 

SUPPORT/OPPOSITION: SEE ABOVE 

**** END **** 
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I>" A. E. NICKERSON, Appellant, v. THE COUNTY 
OF SAN BERNARDJNO et al., Respondents. 
Cal. 1918. 

A. E. NICKERSON, Appellant, 
v. 

THE COUNTY OF SAN BERNARDJNO et al., 
Respondents. 

Supreme Court of California. 
L.A. No. 4610. 

December 31, 1918. 
COUNTIES-PURCHASE OF LAND FOR 
HOSPITAL SITE-ACTION BY TAXPAYER FOR 
RECOVERY -EVIDENCE-EXCESSIVE ACREAGE 
AND PRJCE- PROOF PROPERLY EXCLUDED. 
1!1 an action by a taxpayer against a county, certain of 
its officers, and certain land ov>'ners to recover from 
the defendants other than· the county, but for the 
county's benefit, money expended and paid for the 
purchase of lands for a hospital site, an offer on the 
part of the plaintiff to prove by one of the supervisors 
who had voted for the purchase that the greater 
portion of the land was purchased for a county farm, 
that the amount of land purchased greatly exceeded 
in acreage the amount of land necessary for hospital 
grounds, and that the money paid therefor was 
grossly in excess of its value, was properly excluded. 

ID.-MUNICIPAL BODY-LEGISLATIVE ACTION
REVIEW BY COURTS. 
When the legislature has committed to a municipal 
body the power to legislate on given subjects, or has 
committed to it judgment or discretion as to matters 
upon which it is authorized to act, courts of equity 
have no power to interfere with such a body in the 
exercise of its legislative or discretionary functions. 

!D.-PURCHASE OF 
LEGISLATIVE POWER. 

HOSPITAL SITE-

The power conferred on the board of supervisors by 
law relative to the purchase of land for a hospital site, 
the erection of hospital buildings and their 
equipment, is both legislative and discretionary. 

!D.-NOTICE OF JNTENTION TO PURCHASE
PUBLICATION-JURISDICTIONAL 
PREREQUISITE. 
The publication of a proper notice of intention to 

Page 1 

purchase land for a hospital site by the board of 
supervisors is a jurisdictional prerequisite to the 
power of the board to act in the matter. 

ID.-NAME OF PERSON FROM WHOM 
PROPERTY TO BE PURCHASED-TENANTS JN 
COMMON- SUFFICIENCY OF NOTICE. 
Under subdivision 6 of section 404 I of the Political 
Code, which. requires a notice of intention to state 
among other things the name of the person from 
whom the purchase is to be made, a notice is not 
fatally defective because of the omission to mention 
the name of the wife, where the land was owned by 
the husband and wife as tenants in common, since the 
code section does not require a statement of the 
names of the owners of the property. 

ID.-NAME OF DECEASED PERSON-PENDENCY 
OF ADMJNISTRA TION PROCEEDJNGS-VALID 
NOTICE. 
The statement in such notice that the name of the 
person from whom the property was to be purchased 
was a deceased person, is not fatal, where the 
property was in course of administration. 

ID.-STATEMENT OF PRJCE. 
Under the provision of the code requmng the 
published notice to state the price to be paid for the 
property, the use of the term "more or less" in stating 
the acreage is not fatal. 

APPEAL from a judgment of the Superior Court of 
San Bernardino County. J. W. Curtis, Judge. 
Affmned. 

The facts are stated in the opinion of the court. 

*519 Goodcell & Goodcell and Cecil H. Phillips, for 
Appellant. 
T. W. Duckworth, John L. Campbell, and Ralph E. 
Swing, for Respondents. 
LORJGAN, J. 
The plaintiff as a taxpayer of San Bernardino County, 
brought this action against said county and the other 
defendants,' consisting of three members of its board 
of supervisors, its county treasurer and county 
auditor, together with the owners of certain lands, the 
purchase of which is involved in this suit. 

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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It appears that on September I 0, 1'914, the board of 
supervisors of San Bernardino County authorized and 
called a special election and submitted to the voters 
of the county the question of incurring a bonded 
indebtedness in the sum of one hundred and fifty 
thousand dollars, the money raised thereby to be 
expended "for purchasing necessary county hospital 
grounds, to construct thereon necessary county 
hospital buildings, and equip and furnish the same 
with necessary appliances, furniture and hospital 
equipment." The bonded indebtedness was favorably 
voted, bonds were issued and sold by the board of 
supervisors, the proceeds placed in the hospital 
improvement fund, and thereupon the said board 
called for the submission to it of sealed proposals for 
furnishing tracts of land for a hospital site. In 
response to said call C. J. Anderson, one of the 
defendants, submitted a proposal for the sale to the 
county of a tract of land containing 93 112 acres, the 
offer stating that the entire tract consisted of several 
tracts of land owned by said Anderson and several 
others named in the proposal and in whose behalf the 
offer was made. The price was stated as $645 per 
acre. 

*520 On June 2, 1915, the board of supervisors, by 
resolution, declared its intention to purchase the said 
land and thereupon published a notice of intention to 
do so. Thereafter, and in due course, it passed a 
resolution purporting to consummate the purchase of 
the land at the price stated, which price was to be 
paid when a favorable report on the title to the 
property was made by the district attorney. At the 
same time it ordered the money to be placed in 
escrow to pay for the land. 

It is then alleged in the complaint that the land so 
purchased contains more than 60 acres that are not 
necessary for necessary hospital grounds and that the 
board purchased this tract of land of 93 1/2 acres for 
the purpose of using all of the portion thereof not 
necessary for hospital grounds for a county farm; that 
it was the intention of the members of the board of 
supervisors and those who voted for the purchase of 
said tract to purchase it for necessary hospital 
grounds and for use by said county as a county farm; 
that 30 acres is all the land necessary for necessary 
county hospital grounds, and that the amount of 
money which would be left in the treasury after the 
purchase of said tract of land exceeding 30 acres will 
be wholly inadequate and insufficient to carry out 
and fulfill the purpose for which said bonds were 
issued and sold. It was further alleged by plaintiff 
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that notice was served on the defendants, the 
treasurer and auditor of the county, that the purchase 
of said land was illegal and that neither of them 
should authorize or pay any money on account 
thereof and that each, notwithstanding said notice, 
paid the sum of $46,968.90 on account of the 
purchase of said land; that no claim was ever filed 
with the board of supervisors in the manner required 
by law for the payment of said money, nor was its 
payment authorized or allowed by the board of 
supervisors after the presentation to them of a claim 
therefor; that unless restrained from so doing said 
auditor and treasurer intend to pay over the balance 
of $13,338.60 for the purchase of said property. It is 
also alleged that $645 an acre, agreed to be paid as 
the purchase price of said land, is greatly in excess of 
its value, and that at the time this action was 
commenced deeds to the land in favor of the county 
had been made and delivered to it by the various 
owners of the tracts of land purchased except one. 
This one consisted of the property of the *521 J. A. 
Anderson estate. A deed to the county of that land 
had been executed by all the heirs of said estate 
except one, whose whereabouts was unknown, and 
proceedings were then being taken in the estate of 
said J. A. Anderson to have a probate sale of said 
Anderson tract made to the county, thus vesting the 
title in the county against the absent heir; that it was 
this Anderson tract for which the $13,338.60 was still 
to be paid from the hospital fund. The prayer of the 
complaint was that plaintiff recover from the 
defendants other than the county of San Bernardino, 
but for its benefit, the moneys expended and paid for 
the purchase of the various tracts of land of which 
conveyances were made to the county; for a decree 
restraining the payment of any money for the 
Anderson tract, and for general relief. 

The defendants, in their answer, denied all the 
material allegations of the complaint upon which 
plaintiff asserted a right of action against any of 
them, and denied that the land purchased was not 
necessary for necessary hospital grounds; they 
averred that a tract of land of 28 .5 acres, theretofore 
used ·by the county for hospital grounds, was 
inadequate, and that at the time of the purchase of the 
land in question the board of supervisors found and 
determined that the amount of land purchased was 
necessary for necessary county hospital grounds, and 
denied that the land purchased, or any part of it, was 
purchased to provide the county with a county farm, 
or for any other. purpose· than as specified in the 
proceedings authorizing its purchase. 

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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On the issues joined the cause went to trial, which 
resulted in a motion of defendants for a nonsuit being 
oranted and a judgment of nonsuit accordingly 
"' entered, from which plaintiff appeals. 

Appellant makes several points for a reversal which, 
however, may be considered under two general heads 
which are, ftrst, that the court erred in refusing to 
allow him to introduce certain testimony; and, 
secondly, in refusing to sustain appellant in his 
attacks upon the validity of certain proceedings of the 
board of supervisors and the action of the other 
county officers defendant. 

As to the claim of error in rejecting certain testimony. 
Appellant called as a witness one of the members of 
the board of supervisors, who had voted for the 
purchase of the land in question, and sought to prove 
bv him that the greater *522 portion of said land was 
p~rchased for a county farrn; that the amount of land 
purchased greatly exceeded in acreage the amount of 
land necessary for necessary county hospital grounds, 
and that the money paid for the land was grossly in 
excess of its value. The court sustained objections to 
this line of testimony. 

It is not necessary to enter into any extended 
discussion of this assigned error. The ruling of the 
court was clearly within a well-recognized principle 
of law controlling the power of courts with respect to 
the review of proceedings of municipal bodies acting 
in their legislative or discretionary capacities. When 
the legislature has committed to a municipal body the 

. power to legislate on given subjects or has committed 
to it judgment or discretion as to matters upon which 
it is authorized to act, courts of equity have no power 
to interfere with such a body in the exercise of its 
legislative or discretionary functions. That the power 
conferred on the board of supervisors by law relative 
to the purchase of land for a hospital site, the erection 
of hospital buildings and their equipment, was both 
legislative and discretionary in character is not open 
to dispute. The law cast upon the board the duty of 
determining whether in its judgment the public 
necessity required that the county should acquire a 
new county hospital and conferred upon it the power 
necessary to accomplish this if it should so 
determine. The money to do so was, it is true, to be 
furnished through the action of the voters of the 
county, but it was left to the board to determine how 
much money would be needed to acquire a site and 
construct the hospital buildings and to detennine the 
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quantity of land necessary for such site; to call for 
proposals of land from which to make a selecnon;_ to 
make the selection and determme the pnce which 
should he paid for it, and to adopt and approve the 
style and extent of the buildings to be erected ~pon 
the proposed site. All these matters were committed 
by the statute solely to the board, and their 
determination involved both legislative action and the 
exercise of discretion, neither of which was subject to 
review or control of any court. Whether, in the 
exercise of legislative powers, a board acts wisely or 
unwisely is no concern of the courts. They cannot 
enter the board room and substitute their judgment 
for that of the board nor interfere at all with its action 
unless the board is exceeding its legislative powers, 
or its judgment or discretion is being 
fraudulently•S23 or corruptly exercised. This whole 
subject is considered in the case of Hopping v. Citv o( 
Richmond 170 Cal. 605, [ 150 Pac. 977], and 
reference is made to this authority for further 
discussion of the subject. 

There is no fraudulent or corrupt conduct asserted 
against the board of supervisors in making ~he 
purchase of the hospital site. All the allegat10_n 
respecting it is that the quantity of land purchase~ IS 

more than is necessary for necessary hospital 
grounds; that the purchase of the entire tract was 
made to provide both necessary hospital grounds and 
land to be used as a county farm; and that it was the 
intention of the board of supervisors and its purpose, 
that all that portion of the entire tract not necessary 
for county hospital grounds was to be used as a 
county farm or for other purposes. This is not an 
allegation of fraud or corruption in legislative action 
or abuse of discretion respecting the purchase. What 
is in effect alleged is that all the land purchased was 
purchased with an intention of using that portion of it 
that was not necessary for a hospital site for a county 
farm and that 60 acres was all that was necessary for 
a hospital site; in short, that the board purchased 
more land than was necessary for a hospital site with 
the intention of devoting the surplus to a county farm. 
Now, it appears from the complaint itself that as to 
this land purchased the board, by its resolution, 
declared that this purchase of the entire tract was 
necessary for county hospital grounds. The truth of 
this resolution plaintiff sought to attack by the 
testimony of a member of the board of supervisors 
which passed it, and his complaint is that he was not 
permitted to do so. We think, however, the court 
properly refused to permit the wimess to do so. The 
resolution passed was binding on the board and 
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represented its official action on the subject embraced 
within it, and the simple secret intention of a member 
of the board or his extraneous expression concerning 
the use to which, in the future, some part of the land 
purchased might be devoted will not be permitted to 
impeach the integrity of the official intention and 
purpose of the board disclosed by its records. There 
is nothing in the acreage of the tract purchased itself 
to warrant the slightest inference that it was in excess 
of the quantity necessary for a hospital site. As such 
public institutions are to be used by a county 
indefmitely, the board in providing for them must 
consider not only the present, *524 but the future 
needs of the county, arising from the certainty of 
always having the sick and afflicted to care for with 
the added certainty that as the population of the 
county increases this public duty will increase with it. 
No restriction is placed on the board by the statute as 
to the quantity of land it shall purchase or the 
character of the buildings it shall erect for county 
hospital purposes. That matter is committed entirely 
to the judgment and discretion of the board, and 
when, in the exercise of such judgment and 
discretion, it determines that a certain quantity of 
land is necessary for a site its conclusion must prevail 
and is not subject to review or control of the courts. 

As to the points made by appellant concerning the 
validity of certain proceedings on the part of the 
board of supervisors and the action of the treasurer 
and auditor of the county. Starting with the 
proposition which is, of course, true, that the 
publication of a proper notice of intention to purchase 
land for a hospital site by the board of supervisors 
was a jurisdictional prerequisite to the power of the 
board to act in the matter ( Winn v. Shaw. 87 Cal. 631, 
[25 Pac. 968]), it is contended by appellant that the 
public notice of intention to purchase given in this 
matter was defective in some essential particulars. 
Subdivision 6 of section 4041 of the Political Code 
requires such notice of intention to state among other 
things the price to be paid for the property and the 
name of the person from whom the purchase is to be 
made, and, it is claimed by appellant, that as to these 
matters they were not contained in the notice. While 
counsel makes this broad claim, it is evident on 
examination of the record that what he really claims 
is not that these matters were entirely omitted from 
the notice, but only that they were defectively stated. 
But in this we do not agree with him. The purpose of 
the law in requiring these matters and others to be 
stated in the notice is to give the taxpayers, upon 
whose property the burden of taxation for the future 
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payment of the debt entailed for the purchase of the 
property would fall, full information of what was 
intended to be done in order that they might 
determine whether they would or would not attend 
the meeting of the board when the time for the 
consummation of the purchase was set and protest or 
object to the purchase. 

Now, as to the points of appellant. As a matter of fact 
the notice contained the names of the persons from 
whom the *525 board of supervisors declared its 
intention to purchase as contained in the proposal to 
sell made by C. J. Anderson to the board in his own 
and on behalf of the others agreeing to the terms of 
that proposal earlier referred to in this opinion. It 
appears, however, that as to one of said tracts offered 
it was owned as tenants in common by Frank 
Parmenter and his wife, and the name of the husband 
was alone mentioned as the party from whom the 
tract was to be purchased as it was alone mentioned 
in the proposal to sell. Appellant insists that a failure 
to mention the name of the wife rendered the notice 
fatally defective. But this amounted only to a failure 

. to state in the notice the name of one of the owners of 
this particular tract, and the section does not require a 
statement of the names of the owners of the property 
proposed to be purchased to be stated in the notice, 
but only the names of parties from whom it is its 
intention to purchase. Non constat but that the 
husband who had offered the common property for 
sale had arranged to give good title before making the 
offer to sell. Anyhow, he was the party who offered 
the property for sale, and was the party properly to be 
mentioned from whom the board intended to 
purchase this particular tract. If, when it came to 
consummating the sale, Parmenter could not give a 
good title, that was another matter, but it could not 
affect the validity of the published notice. 
Considering, too, the nature of the title of the 
Parmenters, the mention of him as the person from 
whom the purchase of that tract was to be made 
would, in any event, fulfill the purpose of the statute. 
The notice contained a description of all the property 
intended to be purchased, including the tract owned 
by the Parmenters in common. No fraud or 
imposition could under such circumstances possibly 
be practiced on the taxpayers of the county by the 
omission of the name of one cotenant in the tenancy. 
It does not approach a case where there is the 
omission to at all mention the name of a person from 
whom a particular tract is to be purchased. It may be 
that in such a case a description of the property by 
governmental subdivisions or courses and distances, 
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without giving the name of the owner or person from 
whom its purchase was to be made, would not give 
information to the taxpayer of the exact location of 
the property as readily or accurately as if in 
connection with the description the name of the party 
from whom the purchase is to be made, who is "526 
generally the owner, was mentioned in connection 
with the description. Here, however, the notice 
subserved just this purpose. It gave a description of 
the property and the name of the party from whom it 
was to be purchased, and who was in fact one of the 
owners. It gave the taxpayer all the information 
necessary for his guidance in determining what action 
he should take on the contemplated purchase of the 
Parmenter tract with the others, and, hence, 
constituted a fair and substantial compliance with the 
statute. 

The notice of intention to purchase also contained the 
name of R. J. Anderson as one of the parties from 
whom a tract, alleged to be owned by him and which 
was offered to the board with the other tracts, was to 
be purchased. It appears that R. J. Anderson was dead 
at the time and that his estate was unsettled. The 
property stood on the records as belonging to R. J. 
Anderson when he died, and was property of his 
estate when it was offered by his representatives 
through C. J. Anderson, who offered all the tracts. 
The only omission there was in the notice as to this 
property was an omission to say that the property 
contemplated to be purchased was property of the 
estate ofR. J. Anderson. No taxpayer could be misled 
by this omission. He had sufficient information from 
its being designated as property of R. J. Anderson to 
find out all about the particular owners of it if he 
thought that matter important. In this, as with respect 
to the Parmenters, we think tl)ere was a substantial 
compliance with the statute, and that the omissions 
complained of were not in any respect fatal to the 
validity of the notice. 

lt is further insisted that the notice contained no 
statement of the price to be paid for the property to be 
purchased. This is based on the fact that the term 
"more or less" is used in stating the aggregate 
acreage of the tract to be purchased. This contention 
is extremely critical. It is universally held that the use 
of the term "more or less" in notices of a statement of 
acreage of real property does not render the 
description uncertain. This being true, add the 
amount to be purchased being stated at 93 112 acres 
"more or less," and the price stated at $645 per acre, 
mere computation on the part of the taxpayer would 
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give him reasonable and satisfactory information as 
to the price to be paid for the property. 

Lastly, it is claimed by appellant that the conduct of 
the auditor and treasurer, the one in auditing, the 
other in paying,*527 the several warrants on the 
hospital improvement fund in the county treasury, 
was illegal, subjecting each to liability for restoration 
of the money to the fund. In this regard it is insisted 
that sections 4074, 4075 and 4076 of the Political 
Code, which require all claims against the county to 
be presented to the board of supervisors for 
allowance and payment applied to the purchase price 
to be paid to the several owners of the land 
purchased. In the proceedings for the purchase of the 
land the board of supervisors had made an order 
directing payment of the price of the land to be made 
to the owners out of the hospital improvement fund 
as soon as deeds thereto were ready for delivery to 
the county, and when the deeds were delivered the 
auditor and treasurer paid over the purchase price 
thereof without the presentation of any claims to the 
board of supervisors, or further order for their 
payment, other than the general one above referred 
to. Without discussing the relevancy of the sections 
quoted to claims of this character it is sufficient for 
present purposes to say that appellant is not in a 
position to raise the point he makes. No possible 
injury to him or to any taxpayer arose or could arise 
from the payments being made as they were. The 
county got the land it purchased, and it paid the 
owners the prices it had agreed to pay for it, and it is 
immaterial now whether there was a strict 
compliance with the statute in the method of payment 
or not. Any deviation from a prescribed method 
under the circumstances was merely an irregularity 
and harmless. 

The judgment appealed from is affmned. 

Wilbur, J., and Melvin, 1., concurred. 
Cal. 1918. 
Nickerson v. San Bernardino Counry 
179 Cal. 518, 177 P. 465 

END OF DOCUMENT 
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Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth St., Suite 300 
Sacramento, CA 95814 · 

EXHJBITO 
Arnold Schw; 

Tel. No.: (213) 576-7725 
Fax: (21 3) 576-7733 

RECEIVED 

NOV 1. 9 2007 
COMMISSION ON 

STATF 1\fl~.l\!nATE:j 

Re: Test Claim by City ofNe.,vporl Beach (Prevailing Wages) 
No: 03-TC-13 

Dear Ms. 1-1 igashi: 

Test Claimant's response to the Draft Analysis detem1ination that unspecific changes of 
the California Prevailing Wage Law ("CPWL") do not constitute a state mandate because 
there is no evidence of a requirement to engage in construction or to contract out for the 
construction work was simply to claim that the PCC ("PCC") requires local governments 
to contract projects under certain circumstance. Test Claimant would have the 
Commission believe the PCC applies so broadly as to cover its general and unspecific 
Test Claim in its entirety. However, the PCC docs not apply as extensively as Test 
Claimant would like. The requirements in the PCC do not apply to chartered cities, such 
as Test Claimant, unless the city chooses to be covered; the PCC does not apply to all 
expenditures of public funds for construction; the PCC does not necessarily apply to any 
project since a city can opt out on a project by project basis. Once all of the clearly 
inapplicable aspects of this Test Claim are shorn away, there is very little this Test Claim 
actually covers and that small amount, for the reasons described below, does not fall into 
the classification of a mandate. 

First, Test Claimant overstates the reach of the PCC as it applies to cities. Test Claimant 
cites sections throughout the PCC that apply to community college districts, local school 
districts, and counties among a menagerie of other local entities with different rules for 
each. (Newport Beach Comments on Draft Staff Analysis, dated November 7, 2006 at 
pgs.2, 3 and F3.) The rules for Community College Districts arc different from the rules 
for the various sizes of counties, to usc an example noted in the Test Claimant's response 
to the Draft. (Pub. Contract Code §§ 20650, 20120 et seq., § 20150 et seq. See, 
Comments on Draft Staff Analysis at pg 3.) Here the Test Claimant is a cit)', and has 
standing to bring test claims only on the limited issues facing cities. 1 Therefore the only 

1 

The Commission lacks jurisdiction and thus should not consider these additional types of entities. Gov. Code,§ 
175221 and 17522 (a); Cal. Code Regs., tiL 2, § 1183 (h) and (i). 
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portions of the PCC relevant in this claim arc those dictating contracting by cities, 
specifically Article 4. (Pub. Contract Code§§ 20160-20 175.2.) 

As Test Claimant seems to acknowledge, chartered cities are able to elect not to be bound 
by the PCC in their charter. (Pub. Contract Code § II 00.7 see Comments on Draft Staff 
Analysis at p 4.) Thus, a chartered city's decision to be bound by the PCC is voluntary; 
and the draft analysis's conclusion would apply. For cities such as Newport Beach, 
therefore, no changes in the CPWL would constitute a mandate because there is no 
obligation to contract out to the private sector for the construction. This means the Test 
Claim's scope is limited to general law cities only. 

The PCC does not require all projects using city funds to be performed under contract. 
Any project contracted for by a city that is not a public building or work falls outside the 
definition of a public project provided in section 20161. (Pub. Contract Code § 
20161 ["public project" defined].)2 Only contracts directly awarded by cities are subject 
to the requirement to contract out to the private sector; it therefore does not apply in the 
situation where a private developer merely receives public funds for a project. (Pub. 
Contract Code,§ 20160.) This means any project undertaken by a private developer is 
not covered simply because it involves state funds. Therefore, the Draft Staff Analysis 
applies where the actual contracting party is not a city or where the project is "the 
erection, improvement, paining, or repair" of a non-public building or a non-public work. 
(Pub. Contract Code, § 20 161.) For example, cities contracting for the construction of 
low income housing would not be a "public project" because the contract is for private 
residences, not a public building. 

If a general city is going to construct a public building, the PCC does not necessarily 
require that a city contract out with private contractors for construction. A city's 
"legislative body may reject any bids presented" and, a1ter rejecting bids, choose to avoid 
the requirement to contract out if four-fifths of its members affirm a resolution that it 
would be more economical for the supplies and labor to be acquired directly by the city 
rather than through a contractor. (Pub. Contract Code,§§ 20166, 20167.) This option is 
available at the discretion of the city. Pub. Contract Code §§ 20166, 20 167; 59 
Ops.Cai.Atty.Gen. 242 (1976) [interpreting Gov. Code,§§ 37905 and 5307, which are 
now contained in Pub. Contracts Code, § § 20166, 20167 .]) Thus, all cities have the 
choice to undertake projects using a workforce hired directly by the city, that othenvise 
would require contracts under the PCC. This choice makes the provisions of the PCC 
voluntary for the purposes of determining if changes in the CPWL are mandate. 

Additionally, the arguments previous presented by the Department of Industrial Relations 
still apply. To even begin this analysis, the city must first choose to engage in 
construction and it must do so in a way that fits within the very narrow realm of this test 

2 
For a review of the definition of a "public project" as defined by this statute when it appeared in California's Gov. 

Code, see Davis v. Ciry of Santa Ana (I 952) I 08 Cal. App.2d 669, 675-679. 
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claim, as described above. This is a voluntary choice and thus there is no mandate. 
Additionally, most enforcement and rate setting was taken over by the state. Local 
government's only remaining obligation, the requirement to take cognizance of the 
obligation to pay prevailing wages, continues from the previous statutory scheme. 
Therefore, there has been no increase in obligation on general law cities and there can be 
no mandate. 

The Test Claim is left with only very limited situations when the Draft Analysis might not 
apply, assuming Test Claimants first can prove that cities must engage in construction 
(something completely ignored in the Test Claimant's response). That is, for any mandate 
to be subject to subvention, Test Claimants would have to show a) there is requirement to 
build a building or structure; b) there is a requirement under the PCC to contract with the 
private sector; c) there is no ability to avoid the requirements of the Public Contracts 
Code; and d) changes to the CPWL have increased the requirements for cities on those 
particular projects. 

Yours Truly, 

i ' 

Anthony Mischel 
Attorney At Law 

cc: See attached list 
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