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ITEM 7

TEST CLAIM
FINAL STAFF ANALYSIS

Electior_mé Code Section 14310
Statutes 2000, Chapter 260 (SB 414)

Voter Identification Procedures
' (03-TC-23)

County of San Bemardino, Claimant

EXECUTIVE SUMMARY

Background

- This test claim, filed by County of San Bernardino on October 1, 2003, addresses an amendment

to Elections Code section 14310, regarding counting “provisional ballots.” A provisional ballot
is a regular ballot that has been sealed in a special envelope, signed by the voter, and then
deposited 1n the ballot box. Provisional ballots can be required for several reasons, generally to
prevent unregistered individuals from voting, or to prevent registered voters from voting twice.
For example, provisional ballots may be required when poll workers cannot immediately verify
an individual’s name on the official roster, or if a voter requested an absentee ballot, but instead
comes to the polling place without bringing the absentee ballot.

Statutes 2000, chapter 260, amended Elections Code section 14310, subdivision {(c)(1), to add a
requirement that elections officials “compare the signature on each provisional ballot envelope
with the signature on the voter's affidavit of registration.”

Claimant alleges that prior to this amendment: “the county elections official was not legally
required to perform provisional ballot signature comparison for voter identification purposes. ...
Enactment of this statute has increased the duties of the county elections official, and requires the
official to provide a higher-level of service for an existing program.”

Department of Finance filed comments on November 14, 2003, agreeing with the claimant that
Statutes 2000, chapter 260 “may have resulted in new state-mandated activities,”.

Staff finds that although prior-law required that “the elections official shall examine the records
with respect to all provisional ballots cast,” the law did not require that each signature on a
provisional ballot be directly compared to the signature on the voter’s registration affidavit. This
is akin to the analysis by the court in Long Beach Unified School Dist. v. State of California
(1990) 225 Cal.App.3d 155, 173, which found a higher level of service was mandated when

general law on a existing program is changed to require performance of activities in a very
specific manner. '
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Conclusion

Staff concludes that Elections Code section 14310, subdivision (c)(1), as amended by

Statutes 2000, chapter 260, mandates a new program or higher level of service on local agencies
within the meaning of article XIII B, section 6 of the California Constitution, and imposes costs
mandated by the state pursuant to Government Code section 17514, for performing the following
specific new activity as part of statutorily-required elections:

* Using the procedures that apply to the comparison of signatures on absentee ballots, the
elections official shall compare the signature on each provisional ballot envelope with the
signature on the voter's affidavit of registration. If the signatures do not compare, the -
baliot shall be rejected. (Elec. Code, § 14310, subd. (c)(1).)

Staff concludes that in a case where a local government calls a special election that could have
otherwise been legally consolidated with the next local or statewide election, holding the special
election is a voluntary decision on the part of the local government, and the downstream costs for
checking signatures on provisional ballots are not reimbursable.

Recommendation
Staff recommends that the Commission adopt this analysis and partially approve the test claim.
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STAFF ANALYSIS

. Claimant

County of San Bernardino

Chronology

10/01/03 Claimant files test claim with the Commission

10/15/03 Commission staff issues completeness review letter

11/14/03 Department of Finance {DOF) files comments on the test claim

- 07/21/06 Commission staff issues the draft staff analysis
08/07/06 Claimant comments on the draft staff analysis received
08/17/06 DOF comments on the draft staff analysis received
Background '

This test claim addresses an amendment to Elections Code section 14310, regarding counting
“provisional ballots.” A provisional ballot is a regular ballot that has been sealed in a special
envelope, signed by the voter, and then deposited in the ballot box. According to information
from the Secretary of State’s website: '

A voter is asked to vote a provisional ballot at the polls due to one of the
following reasons:

. » The voter’s name is not on the official roster of voters and the election
‘officer cannot verify the voter’s voting eligibility on Election Day. The
Elections Official’s Office will check the registration records. If further
research determines that the voter is eligible to vote in the election, the
provisional ballot will be counted.

* A voter has moved within the county, buf did not re-register to vote.
The Elections Official will verify the voter’s prior registration before the
provisional ballot will be counted. The voter’s registration will then be
updated with the voter’s current address.

° Records indicate that the voter requested an absentee ballot and the
voter fails to turn in the absentee ballot at the polls on Election Day.
The Elections Official’s Office will check the records, and if the voter did
not vote an absentee ballot, the voter’s provisional ballot will be counted.

» The voter is a first- time Federal Election voter in the county and was
unable to provide the required proof of identification. The Elections
Official’s Office will verify the voter’s eligibility to vote by comparing the
signature on the voter’s registration with the signature on the provisional
ballot envelope. '

. ' At < http://www.ss.ca. gov/elections/elections _provisional.htm> (as of July 5, 2006.)
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Provisional ballots are counted during the official canvass® when:

Prior to the completion of the official canvass (the vote tally), the Elections
Official’s Office establishes, from voter registration records, the claimant’s right
to vote the ballot.

Statutes 2000, chapter 260, amended Elections Code section 14310, subdivision (c)(1), to add a
requirement that elections officials “compare the signature on each provisional ballot envelope
with the signature on the voter's affidavit of registration.”

Claimant’s Position

Claimant, County of San Bernardino, filed this test claim on October 1, 2003.> Claimant
contends that Elections Code section 14310, as amended by Statutes 2000, chapter 260,
constitutes a reimbursable state-mandated program, “by requiring the elections official to
compare signatures on provisional ballot envelopes with the signatures on the voter’s affidavit of
registration for voter identification purposes.”

Claimant’s written comments, dated August 3, 2006, state that “The County of San Bernardino
concurs with the draft staff analysis as written and has no further comment.”

Department of Finance’s Position

DOF filed comments on November 14, 2003, agreeing with the claimant that Statutes 2000,
chapter 260 “may have resulted in new state-mandated activities.” Comments on the draft staff
analysis, dated August 14, 2006, concur with the analysis, stating:

County elections officials were required to examine the voter’s affidavit of
registration and establish the provisional ballot-casting voter’s right to vote. This
was commonly performed by examining the voter’s physical/computer-scanned
registration card (affidavit of registration), but officials were not required to use a
specific method of verification. Chapter 260 mandated a higher level of service
by specifying that a signature comparison is the method of verification.

? Elections Code section 335.5 defines “official canvass,” as follows:

The “official canvass” is the public process of processing and tallying all ballots
received in an election, including, but not limited to, provisional ballots and
absentee ballots not included in the semifinal official canvass. The official
canvass also includes the process of reconciling ballots, attempting to prohibit
duplicate voting by absentee and provisional voters, and performance of the
manual tally of 1 percent of all precincts.

Elections Code section 3 18 provides: ““Election’ means any election including a primary that is
provided for under this code.”

3 Potential reimbursement period for this claim begins no earlier than July 1, 2002, based on the
filing date of the test claim. (Current Gov. Cede, § 17557, subd. (¢).)
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Discussion

The courts have found that article X111 B, section 6, of the California Constitution® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.” “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are “ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B
impose.”® A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or comumands a local agency or school district to engage in an activity or
task.” In addition, the required activity or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service.®

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the stat_e.g To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim
legislation.’® A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”"!

* Article XIII B, section 6, subdivision (@), provides: (a) Whenever the Legislature or any state
agency mandates a new program or higher level of service on any local government, the state
shall provide a subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need not, provide a
subvention of funds for the following mandates: (1) Legislative mandates requested by the local
agency affected. (2) Legislation defining a new crime or changing an existing definition of a
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or
regulations initially implementing legislation enacted prior to January 1, 1975.

% Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30
Cal.4th 727, 735.

® County of San Dicgo v. State of California (1997) 15 Cal.4th 68, 81,
7 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174,

8 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878,

(San Diego Unified School Dist.); Lucia Mar Unified School Dist’ v. Honig (1988) 44 Cal.3d
830, 835 (Lucia Mar). '

? San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in

County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra,
44 Cal.3d 830, 835.) . '

% San Diego Unified School Dist., supra, 33 Cal 4th 859, 878; Lucia Mar. supra, 44 Cal.3d 830,
835. :

" San Diego Unified School Dist., supra, 33 Cal. 4th 859, 878,

5 Test Claim 03-7TC-23
Final Staff Analysis




Finally, tl'ée newly required actmty or increased level of service must impose costs mandated by
the state.

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.1 In making its
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an

equltable ]rfmedy to cure the perceived unfaimess resulting from political decisions on funding
priorities.”

Issue 1: 'Is the test claim statute subject to article XIII B, section 6, of the California
Constitution?

In order for the test claim statute to be subject to article XIII B, section 6 of the California
Constitution, it must constitute a “program.” In County of Los Angeles v. State of California, the
California Supreme Court defined the word “program” within the meaning of article XIII B,
section 6 as one that carries out the governmental function of providing a service to the public, or
laws which, to implement a state policy, impose unique requirements on local governments and
do not apply generally to all residents and entities in the state.'” The court has held that only one
of these findings is necessary. 16

Staff finds that verifying provisional ballots imposes a program within the meaning of article
XIII B, section 6 of the California Constitution under both tests. Local elections officials
provide a service to the mémbers of the public by verifying that those who vote provisional
ballots are eligible to cast a ballot. The test claim statute also requires local elections officials to
engage in administrative activities solely applicable to local government, thereby imposing
unique requirements that do not apply generally to all residents and entities of the state.

Accordingly, staff finds that the test claim statute constitutes a “program’ and, thus, may be
subject to subvention pursuant to article XIII B, section 6 of the California Constitution if the
statute also mandates a new program or higher level of service, and costs mandated by the state.

12 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal. App.4th 1265, 1284 (County of Sonoma),
Government Code sections 17514 and 17556,

'3 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551 and 17552.

' County of Sonoma, supra, 84 Cal. App 4th 1265, 1280 cmng City of San Jose v. State of
California (1996) 45 Cal. App.4th 1802, 1817.

13 County of Los Angeles; supra, 43 Cal.3d at page 56.
'8 Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537.
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Issue 2: Does the test claim statute mandate a new program or higher level of service
on local agencies within the meaning of article XIII B, section 6 of the
California Constitution?

Elections Code Section 14310):

As background, Elections Code section 14310, subdivision (a}, provides:

(a) At all elections, a voter claiming to be properly registered but whose
qualification or entitlement to vote cannot be immediately established upon
examination of the index of registration for the precinct or upon examination of
the records on file with the county elections official, shall be entitled to vote a
provisional ballot ... . :

The test claim legislation, Statutes 2000, chapter 260, amended Elections Code section 14310,
subdivision (c)(1) as follows,'” indicated in underline and strikeout: -

(c)(1) During the official canvass, the elections official'® shall examine the
records with respect to all provisional ballots cast. Using the procedures that
apply to the comparison of signatures on absentee ballots. the elections official
shall compare the signature on each provisional ballot envelope with the signature
on the voter's affidavit of registration. If the signatures do not compare. the ballot
shall be rejected. A variation of the signature caused by the substitution of initials
for the first or middle name. or both. shall not invalidate the ballot.

Claimant alleges that prior to this amendment: “the county elections official was not legally
required to perform provisional ballot signature comparison for voter identification purposes. ...
Enactment of this statute has increased the duties of the county elections official, and requires the
official to provide a higher-level of service for an existing program

Test claim legislation mandates a new program or higher level of service within an existing
program when it compels a local agency or school district to perform activities not previously
requned The courts have defined a “higher level of service” in conjunction with the phrase
“new program” to give the subvention requirement of article XIII B, section 6 meaning,.
Accordingly, “it is apparent that the subvention requirement for increased or higher leve] of
service is directed to state-mandated increases in the services provided by local agencies in

'7 Elections Code section 14310 has been subsequently amended, but the later statutes have not
been included in this test claim, and this particular provision has not changed.

'¥ Elections Code section 320 provides the following definition:
“Elections official” means any of the following:
(a) A clerk or any person who is charged with the duty of conducting an election.

(b) A county clerk, city clerk, registrar of voters, elections supervisor, or governing board
having jurisdiction over elections within any county, city, or district within the state.

1 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 836.
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statute, as compared to the legal requirements in effect immediately before the enactment of the
test claim legislation, increases the actual level of governmental service to the public provided in
the existing program.®!

existing pro g’rams.”20 A statute mandates a reimbursable “higher level of service” when the ‘

Although prior law required that “the elections official shall examine the records with respect to
all provisional ballots cast,” the law did not require that each signature on a provisional ballot be
directly compared to the signature on the voter’s registration affidavit. This is akin to the
analysis by the court in Long Beach Unified School Dist., supra, 225 Cal. App.3d 155,173,
which found a higher level of service was mandated when general law on a existing program is
changed to require performance of activities in a very specific manner:

A mere increase in the cost of providing a service which is the result of a
requirement mandated by the state is not tantamount to a higher level of service.
[Citation omitted.] However, a review of the Executive Order and guidelines
shows that a higher level of service is mandated because their requirements go
beyond constitutional and case law requirements. Where courts have suggesied
that certain steps and approaches may be helpful, the Executive Order and
guidelines require specific actions. For example, school districts are to conduct
mandatory biennial racial and ethnic surveys, develop a “reasonably feasible”
plan every four years to alleviate and prevent segregation, include certain specific
elements in each plan, and take mandatory steps to involve the community,
including public hearings which have been advertised in a specific manner. While
all these steps fit within the “reasonably feasible” description of Jackson and
Crawford, the point is that these steps are no longer merely being suggested as
options which the local school district may wish to consider but are required acts.

Staff finds that Elections Code sectiog=14310, subdivision (c)(1), as amended by Statutes 2000,
chapter 260, mandates a new program or higher level of service within an existing program by
compelling local elections officials to perform the following activity when conducting the
official canvass for elections:

» Using the procedures that apply to the comparison of signatures on absentee ballots, the
elections official shall compare the signature on each provisional ballot envelope with the
signature on the voter's affidavit of registration. If the sxgnatures do not compare, the
ballot shall be rejected.

However, although the procedures established by Elections Code secticn 14310, subdivision
{c)(1) are required to be followed at all elections, some elections are held entirely at the
discretion of the local -agency and would not result in reimbursable costs.

® County of Los Angeles, supra, 43 Cal.3d 46, 56; San Diego Unified School District, supra,

33 Cal.4th 859, 874.

2! San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
g33.
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In Kern High School Dist., supra, 30 Cal.4th 727, at page 743, the California Supreme Court
. affirmed the holding of City of Merced v. State of California (1984) 153 Cal.App.3d 777. The
Court stated the following: '

In City of Merced, the city was under no legal compulsion to resort to eminent
domain-but when 1t elected to employ that means of acquiring property, its
obligation to compensate for lost business goodwill was not a reimbursable state
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, if a school district elects to participate in or continue
participation in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirements related to
that program does not constitute a reimbursable state mandate. (Emphasis in
original.)

Thus, the Court held as follows:

[W]e reject claimants’ assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursenient from the state,
based merely upon the circumstance that notice and agenda provisions are
mandatory elements of education-related programs in which claimants have
participated, without regard to whether claimant s participation in the underlying
program is voluntary or compelled [Emphasis added.]?

The Court left undecided whether a reimbursable state mandate “might be found in
circumstances short of legal compulsion—for example, if the state were to impose a substantial

. penalty (independent of the program funds at issue) upon any local entity that declined to
participate in a given program.”*

In San Diego Unified School Dist., supra, the Court discusses the potential pitfalls of extending
“the holding of City of Merced so as to preclude reimbursement ... whenever an entity. makes an
mitial discretionary decision that in turn triggers mandated costs.”™* " In particular, the Court
examines the factual scenario from Carmel Valley Fire Protection District v. State of California
(1987) 190 Cal.App.3d 521, in which:

an executive order requiring that county firefighters be provided with protective
clothing and safety equipment was found to create a reimbursable state mandate
for the added costs of such clothing and equipment. (/d., at pp. 537-538, 234 .
Cal.Rptr. 795.) The court in Carmel Valley apparently did not contemplate that
reimbursement would be foreclosed in that setting merely because a local agency
possessed discretion concerning how many firefighters it would employ--and
hence, in that sense, could control or perhaps even avoid the extra costs to which
it would be subjected. Yet, under a strict application of the rule gleaned from City
of Merced, supra, 153 Cal.App.3d 777, 200 Cal.Rptr. 642, such costs would not
be reimbursable for the simple reason that the local agency's decision to employ

2 Id_ at page 731.
B Ibid
. * San Diego Unified School Dist., supra, 33 Cal 4th at page 887.

9 Test Claim 03-TC-23
Final Staff Analysis




firefighters involves an exercise of discretion concerning, for example, how many
firefighters are needed to be employed, etc. We find it doubtful that the voters
who enacted article XIII B, section 6, or the Legislature that adopted Government
Code section 17514, intended that result, and hence we are reluctant to endorse,
in this case, an application of the rule of City of Merced that might lead to such a
result. [Emphasis added.]

Yet the Court did not rely on this analysis to reach its conclusions, thus the statements are
considered dicta. However, staff recognizes that the Court was giving notice that the City of
Merced “discretionary” rationale is not without limitation. What the Court did not do was
disapprove either the City of Merced, or its own rationale and holding in Kern High School Dist.

Rather, the 2003 decision of the California Supreme Court in Kern High School Dist. remains

- good law, relevant, and its reasoning applies here. The Supreme Court explained, “the proper
focus under a legal compulsion inquiry is upon the nature of the claimants’ participation in the
underlying programs themselves.”* Likewise, compliance with Voter Identification Procedures
1s not a reimbursable state-mandated program for local special elections scheduled at the option
of the local agency, if the issue could have legally been held for the next regular local or

statewide election date.

Elections Code section 1000 provides that “The established election dates in each year are as
- follows:™ '

(2) The second Tuesday of April in each even-ﬁumbered year. )

(b) The first Tuesday after the first Monday in March of each odd-numbered year.
" (c) The first Tuesday after the first Monday in June in each year.

(d) The first Tuesday after the first Monday in November of each year.

Elections Code section 1001 provides that “Elections held in June and November of each even-
numbered year are statewide elections and these dates are statewide election dates.” Staff finds
that eligible costs from the Voter Identification Procedures program for any statewide election

dates, including special elections called by the Governor, are reimbursable.

Elections Code section 1002 provides that “Except as provided in Section 1003, notwithstanding
any other provisions of law, all state, county, municipal, district, and school district elections
shall be held on an established election date.” Elections Code section 1003 provides a list of
types of elections that may be held on dates other than established election dates, for example,
“(e) County, municipal, district, and school district initiative, referendum, or recall elections.”

Elections Code section 1300 et seq contain the general elections date provisions for local
agencies and school districts. Elections Code section 1303, for example, requires that “the
regular election to select governing board members in any school district, community college
district, or county board of education shall be held on the first Tuesday after the first Monday in
November of each odd-numbered year.” Staff finds that eligible costs from the Vorer
Identification Procedures program are reimbursable, for this type of regular, statutorily-required
local election.

5 Kern High School Dist., supz;a, 30 Cal.4th at page 743.
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' An exémple where costs of complying with the Voter Identification Procedures program would
. not be reimbursable is found in Elections Code section 9222:

The legislative body of the city may submit to the voters, without a petition
therefor, a proposition for the repeal, amendment, or enactment of any ordinance,
to be voted upon at any succeeding regular or special city election, and if the
proposition submitted receives a majority of the votes cast on it at the election, the
ordinance shall be repealed, amended, or enacted accordingly. A proposition may
be submitted, or a special election may be called for the purpose of voting on a
proposition, by ordinance or resolution. The election shall be held not less than 88
days after the date of the order of election.

Using this example, if city officials call for a special municipal election for a vote on such a
proposition, at a time other than a scheduled statewide election, this is a voluntary election on the
part of the city. There are many such examples found in the Elections Code, where special
elections may be called at the option of a local government, or they can be held and consolidated
with other elections.”® In broad terms, staff finds that in a case where a local government calls a
special election that could have otherwise been legally consolidated with the next local or
statewide election, holding the special election is a voluntary decision on the part of the local
government, and the downstream costs for checking signatures on provisional ballots are not
reimbursable under the Kerr decision.

Issue 3: Does the test claim statute impose “costs mandated by the state” within the
meaning of Government Code sections 17514 and 175567

. Reimbursement under article XIII B, section 6 is required only if any new program or higher-

- level of service is also found to impose “costs mandated by the state.” Government Code
section 17514 defines “costs mandated by the state” as any increased cost a local agency is
required to incur as a result of a statute that mandates a new program or higher level of service.
The claimant estimated costs of $1000 or more for the test claim allegations. The claimant also
stated that none of the Government Code section 17556 exceptions apply. For the activity listed
in the conclusion below, staff agrees and finds accordlngly that 1t imposes costs mandated by the
state upon local elections officials within the meaning of Gevernment Code section 17514,

| . %6 Elections Code sections 1405, 1410, and 1415 hold three more examples.
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CONCLUSION

Staff concludes that Elections Code section 14310, subdivision {c)(1), as amended by

‘Statutes 2000, chapter 260, mandates a new program or higher level of service on local agencies
within the meaning of article XIII B, section 6 of the California Constitution, and imposes costs
mandated by the state pursuant to Government Code section 17514, for performing the following
specific new activity as part of statutorily-required elections: -

» Using the procedures that apply to the comparison of signatures on absentee ballots, the
elections official shall compare the signature on each provisional ballot envelope with the
signature on the voter's affidavit of registration. If the signatures do not compare, the
ballot shall be rejected. (Elec. Code, § 14310, subd. (c:)(l).)27

Staff concludes that in a case where a local government calls a special election that could have
otherwise been legally consolidated with the next local or statewide election, holding the special
election is a voluntary decision on the part of the local government, and the downstream costs for
checking signatures on provisional ballots are not reimbursable.

Recommendation

Staff reconumends that the Commission adopt this analysis and partially approve the test claim.

o

27 A5 amended by Statutes 2000, chapter 260, operative January 1, 2001.
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Addl;ess

OFFICE OF THE AUDITOR/CONTROLLER-RECORDER
222 W. HOSPITALITY LANE, SAN BERNARDINO, CA 92415-0018

. Representative Organtzation to be Notifled

None

This test claim alleges the existence of a reimbursabie state mandated program within the meaning of section
17514 of the Govemment Code and section 8, article XIlIB of the California Constltuflorl Thls tast clatm is flled
pursuant to section 17551(a) of the Government Coda
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¢ ] particular statutory code section(s) within the chaptered blll, if applicable.

Chapter 260, Statutes of 2000 (Sections 1 & 2 Elections Code Section 14310
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TEST CLAIM ON THE REVERSE SIDE.
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BEFORE THE
COMMISSION ON STATE MANDATES

Test Claim of
County of San Bernardino

MOIEBJDENBEIQAIIQN_EBOQEDLLRES
Chapter 260, Statutes of 2000

STATEMENT OF THE CLAIM

INTRODUCTION

On January 1, 2001, Chapter 260, Statutes of 2000 (Senate Bill No. 414) became
operative (Exhibit A). - This legislation amended Section 14310 of the Elections Code by
requiring local elections official to identify voters casting provisional baliots by
comparing the signature on each provisional ballot envelope with the signature on the
voter's affidavit of registration through applying the procedures used in comparing the
signatures on absentee ballots. If the elections official determines that the signature
does not match as specified, the cast provisional ballot is rejected entirely. The
workload increase resulting from the mandated signature comparison for voter -
identification purpose has.resulted in the development of additional procedures and
increased labor costs for the local agencies working to provide higher level of service
imposed by the State as defined in Section 14310 of the Elections Code.

A. MANDATE SUMMARY

The Elections Code, Saction 14310, raquires that whenever in any elections a voter is
claiming to be properly ragistered but whose qualification or entitiement to vots cannot be
immediately established upon examination of the index of registration for the precinct, or
upon examination of the county elections official's records on file, the voter is entitled {o
cast a provisional ballot. After the baliots are cast, the elections official exammes the
records with respact to all provisional baliots cast dunng the official canvass.

Chapter 260, Statutes of 2000 (SB 414) amended S_ectmn 14310 of the Eiections Code.
As of January 1, 2001 Section 14310 requires the county elections official to compare the .
signature on sach provisional ballot envelope with the signature on the voter's affidavit of

registration by using the procedures that appiy to the comparison of signatures on the
- absentee ballots.

Elections Code Section 14310 reads, in pertinent part: |

(c) (1) During the official canvass, the elections official shall examine the
records with respect to all prows:onal ballots cast. Using the procedures
that apply fo the comparison of signatures on absentee ballots,”the
elections official shaﬂ compare the signature on each provisicnal baflot
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envelope with the signature on the voter's affidavit of regzstratton If the
signatures do not compare, the ballot shall be rejected. * A varation of
the signature caused by the substitution of initials for the fi rst or middle.
name, or both,-shall not invalidate the ballot.

Article XIIIB, Section 6 of the California Constitution requires reimbursement whenaver
the State mandates local govemnments to |mplement and deliver services that constitute a
'new program or higher level of service”. The higher level of service for casting
provisional ballots occurred when the State required the local elections official to compare
and verify signatures on provisional ballot envelopes and voters' affidavit of registration
using the s:gnature-comparlson procedures applied to absentee ballots. The requirement
of comparison of signatures between provisional ballot envelope and voter's affidavit of .
registration constitutes a higher level of service upon local agencies.

In order to be reimbursable, the mandated legislation must be enacted by the State after
1975, per Article XIiIB, Saction & of the California Constitution. Sincs the legislation
mandating the provisional baliot signature comparison with the voter's affidavit of
registration was enacted in 2000, the reimbursement requirsment of Article XlIIB, Section
6 of the Califomnia Constltutlon applies.

Prior to the enactment of Chapter 280, Statutes of 2000, the county elections official was
not legally required to perform provisional ballot signature comparison for voter
identification purposes. The elections official was only required ic examine the records,
and establish the provisional ballot-casting voter's right to vote. Enactment of this statute -
has increased the duties of the county elections official, and requires the official to
provide a higher-level of service for an existing program. Within the meaning of Section 6
of Arficle XIlI B of the California Constitution, any costs incurred that are direct result of

providing "higher level of service of an existing program” are reimbursable by the State
to the local agencies incurring those costs.

‘In order to manage the increased workload imposed by this mandate, the County
Registrar of Voters (ROV) has developed additional procedures and increased - the
staffing-level to meet the new voter identification requirements of Chapter 260, Statutes
of 2000 (SB 414). The County of San Bernardino does not have the authority to charge
fees to voters to recover thess increased voter identification costs. Therefore these costs

are deemed to be mandated and relmbursable by the State to the local agencies
incurring these costs.

The identification of provisional ballot-casting voters by comparing their signatures on
the provisional ballot enveiopes with the signatures on the voters' affidavit of
registration constitutes a higher level of service. Counties were not required to perform
this service before the enactment of the statute, which is this test claim’s subject. Since
the signature comparison requirement became effective on January 1, 2001, the

reimbursement requirement of Article Xill B, Section 6 of the California Constitution
applies.
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Section 2 of the Chapter 260, Statutes of 2000 (SB-414) reads as follows:

Notwithstanding Section 17610 of the Government Code, if the,
Commission on State Mandafes determines that this act contains costs
mandated by the state, reimbursement to local agencies and school

-districts for those costs shall be made pursuant to Part 7 (commencing
with Section 17500) of Division 4 of Title 2 of the Govermment Code. If
. the statewide cost of the claim for reimbursement does not excead one

million dollars ($1,000,000), reimbursement shall be mads from the
State Mandates Claims Fund. = .

B. SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE MANDATED ACTIVITIES -
" Chapter 260, Stau F 5000

An act to amend Section 14310 of the Elections Code 'relating to the voter identification
procedures: ] ‘ -

Elections Code, Section 14310 (c) (1} ~ provides that elections official compare the
signafure of each pravisional ballot envelope with the signature on the votsr's affidavit
of registration using the procedures applied in absentee ballot signature comparison. [f
the. signatures do not match as specified, the baliot should be rejected.,

C. .COST ESTIMATES

The costs fall into two categories: a) new workioad costs, and b) administration costs.

There are no cost savings to the counties attributable to' Chapter 260. The counties are
unable to raise fees to pay for these costs, and they cannot reduce or fower the quality or

- availability of services. The costs are not subject to the funding disclaimers specified in
Government Code Section 17556. '

All of these mandated activities arise from Elections Code Section 14310 (Exhibit A), and

will result in increased cost to local governmental entities in excess of $1,000 per fiscal
- year.

D. REIMBURSABLE COSTS MANDATED BY THE STATE

The costs incurred by the County of San Bemardino as a result of the statutes included in
the test claim are all reimbursable costs as such costs are ‘costs mandated by the State”
under Article X1li B Section 6 of the California Constitution, and Section 17500 et seq. of
the Govemment Code. Saction 17514 of the Government Code defines "costs mandated
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by the State", and specifies the following three requirements;

1. There are “increased costs which a Iocal agency is required to incur after July 1,
1980." :

2. The costs are incurred “as a result of any statute enacted an or after January 1,
1975."

3. The costs are the result of “a new program or highe'r level of service of an existing
program within the meaning of Section & of Article XllI B of the California
Constitution”. . : :

All three of the above requirements for finding costs mandated by the State are met as
! . described previously herein. '

E. MANDATE MEETS BOTH SUPREME COURT TESTS

. The mandate created by these statutes ciearly mests both tests that the Supreme Court
. ~ created in the County of Los Angeles v. State of California (1987) for determining what
- constitutes a reimbursabie state mandated local program. The two tests, which the
Commission on State Mandates relies upon to determine if a reimbursable mandate
exists, are the "unique fo government” test and the “carry out a state policy” test. The
tests’ application to this test claim is discussed below.

J The statutory scheme set forth above imposes a unigue requirement on local
government.  Counties, rather than public/private entities, are responsible for
administering the provisional ballot casting, and comparing the voter signatures on the

provisional ballot envelopes and the voters' affidavit of registration. This mandate only
applies to the local government.

From the legislation, it is clear that the State intended that the local elections official
identify provisional ballot casting voters by comparing their signatures on the provisional
ballot envelopes with the signatures on the voters’ affidavit of registration. Pricr to the

enactment of the Chapter 260, Statutes of 2000, comparison of voter signatures by the
slections official was not a requirement by the State.

Both of these tests are met.
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F. STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE

There are seven disclaimars specified in Government Code, Section 17556 which could
serve to bar recovery of “costs mandated by the State”, as defined in Govemment Code,
_ Section 17556. None of the seven disclaimers apply to this test claim.

1. The claim is submitted by a local agency or school district, which requests.
legislative authority for that local agency or school district to implement the program
specified in the statutes, and that statute imposes costs upon the local. agency or
school district requesting the legisiative authority. o

2. The statute or executive order affirmed for the State that whic-h had been declared
existing law or regulation by action of the courts.

3. The statute or executive order implemented a federal law. or regulation and resulted
in costs mandated by the federal government, unless the statute or executive order
mandates costs, which exceed the mandate in that federal law or regulation.

4. The local agency or school district has the'aUthority to levy service bharges, fees or
assessments sufficient io pay for the mandated program or increased level of
service.

5. The statute or executive order provides for offsetting savings'to local agencies or
school districts which result in no net costs to the local agencies or school districts,
or includes additional revenue that was specifically intended to fund the costs of the
State mandate in an amount sufficient to fund the cost of the State mandate.

6. The statute or executive drder imposed duties, which wera expressly included in a
ballot measure approved by the voters in a statewide election.

7. The statuté created a new crime or infraction, elim‘matéd a crime or infraction, or
changed the penalty for a crime or infraction, but only for that portion of the statute
retating directly to the enforcement of the crime or infraction.

. None of the above disclaimers have any application to the County of San Bemardino's
test claim, _ _

G. CONCLUSION .

The enaciment of Chapter 260, Statutes of 2000 imposed a new state mandated
program and cost on the County of San Bernardino, by requiring the elections official fo
compare signatures on provisional ballot envelopes with the signatures on the voters’
affidavit of registration for voter identification purposes.
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The mandated program mests all of the criteria and tests for the Commission on State
Mandates to find a reimbursable state mandated program. None of the disclaimers or
other statutory or constitutional provisions that would relieve the State from its
constitutional obiigation to provide reimbursement has any application to this claim.

‘Government Code Section 17514 defines "costs mandated by the staie" as

"Any increased costs which a local agency or schoo! district is required to
“incur after July 1, 1980, as a result of any statute enacted on.or after January
1, 1975, or any executive order implementing any statute enacted on or after
January 1, 1975, which maridates a new program or higher level of service of
an emstmg program within the meamng of Saction 8 of Article XlIli B of the
California Constitution.” -

The activities required by the Elections Code as added or amended or both by the statute
of this test claim, result in increased costs that local agencies were required to incur after
July 1, 1980 as a result of a statute enacted on or after January 1, 1875.

. _ Therefore, based on the foregoing, the County of San Bemardino respectfully requests

. that the Commission on State Mandates determine that Chapter 260, Statutes of 2000,
impose reimbursable state-mandated costs for the increased voter identification
procedures pursuant to Section 6 of Article XIll B of the California Constitution.

H. CLAIM REQU[REMENTS

The following elements of this test claim are prowded pursuant to Section 1183, Tltle 2, of
the California Code of Regulations: _

- Exhibit A; Chapter 260, Statutes of 2000
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CLAIM CERTIFICATION

The foregoing facts are known to me personally and if so required, | could and would testify
to the statements made herein. | declare under penalty of perjury under the laws of the
State of California that the statements made in this document are true and complets to the
best of my personal knowledge and as to all matters, | believe them to be true.

. Executed this 26th day of September, 2003, at San Bernardino, California, by:

. .

Bonnie Ter Keurst

Reimbursable Projects Manager

Office of the Auditor/Controller-Recorder
222 W, Hospitatity Lane, 4th Fioor -

San Bernardino, CA 92415-0018

Phone: (909) 386-8850
Fax: (909) 386-8830
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Senate Bill No. 414

CHAPTER 260

An act to amend Section 14310 of the Elections Code, relnting to
clections.

[Approved by Governor August 25, 2000, Filed with
Secretary of State Augest 28, 2000.)

LEGISLATTVE COUNSEL'S DIGEST

5B 414, knight, Vating procedutes: voter identification.

Existing law reguires that, at all elections, a voter claiming to be
property registered but whose qualification ar enttlement to vote
cannot he immediately established upon specified examination s
entitted to vote & provisional baliot. During the official canvass,
existing law requires the elections official to examine the records

“with respect to all provisional ballots caat.

This bill would further require the elections official to compare the
signature of each provisional bellot enpvelope with the signature on

.the voter’s affidavit of repistration. The bill would require that if the

signatures do not compare, as apecified, the ballot would be rejected.

This bill would impose s state-mandated . local program by
imposing nzw duties on local elections officiala, .

The California * Constitution requires the state to reimburse local
agencies and school districts for certain costs mandoted by the state,
Statutevy . provisions  establish  procedures for  making  that
reimbursement, including - the creation of 2 Stmte Mandates Claims
Fund to pay the costs of mandates that do not exceed §1,000,000
statewide and other procedures for claims whose statewide costs
excead $1,000,000,

This bill would provide that, if the Commission on State Mandates
determines  that the bill contains costs mandated by the .state,
reimbursement for those costs sholl be made pursuant to  these
statutary provisions. .

The people af the Stare of California do enact as follows:

SECTION 1. Section 14310 of the Elections Code iz smended to
read: :

14310. (a) At all elections, a voter claiming to be properly
registered but whose quelificstion or cntitiement to vote cannet be
immediately  esmblished uwpon  exomination of the index of
registration for the precinet or upon examination of the records on
file - with the county elections officiel, shall be entitied o vote =

~ provisional bullot.
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{b} Onee vored, the voter’s ballot shall be sealed in a provisional
ballot envelope, and the ballot in its envelope shall be deposited in
the beliot box. All provisional ballots voted shall reinain sealed in their
envelopes for retum to the elections official in accordance -with the’
elections official's instructions. The provisional ballot envelopes
specified in this subdivision shall be n color different than the color
of, but printed substantially similar to, the envelopes used for
absentee  bollots, and shall be completed in the same manner as
absentes envelopes. :

(&) (1) During the official convoss, the elections official shall-
exumine the records with respect to all provisional ballots cast, Using
the procedures that apply to the comparison of signatores on
absentee ballots, the elections official shall compare the signamre on
each provisional ballot eavelope with the signature on the voter's
affidovit of registration. 1f the signatures do not compare, the baliot
shall be rejected. A varlation of the sigoature caused by the
substitation of initinls for the first or middie pame, or both, shall not -
invalidate the baliot.

(2) Provisional ballots shall not be included in any semiofficial or
official canvass, except upam: {A) the elections official's establishing
prior to the completion of the official canvass, from the reeords in his
_.or her office, the cisimant’s right to vote; or (B) the order of o
superior court in the county of the voter's residemce, A voter moy
seek the court order specified in this paragraph regarding his or her
own ballot at any time prior to compietion of the official canvass, Any
judicial - action or oppeal shall heve priority over all other civil
.Imatters.

{3) A precinct board member shall notify the voter of the contents
of this subdivision at the time of receiving the provisionzl ballot of the
voter,

{4) The provisionzl ballot of 8 voter who is otherwise. entitled to
vote shull not be rejected because the voter did not cast his or her
ballot in the precinct to which he or she was assipned by the elections
official, provided the baliot cast by the voter contained only the
candidates end meosures on which the wvoter would have been
entitled to vote in his or her assigned precinet. '

{d) The Secretary of State may adopt eppropriete repulations for
purposes of enguring the uriform application of this section,

{e} This " section shall apply to any absent voter described by
Section 3015 who is unable to surrender his or her unvoted absent
voter's ballot. -

{f) Any existing supply of envelopes marked “special challﬂngcd
bailot" may be used until the supply is exhausted.

SEC. 2. Notwithstanding Section 17610 of the Government Cods,
if the Commission on State Mandates determines that this act
contains costs mandated by the state, reimbursement to local
agencics and school districts for those costs shall be made pursuant
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to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of
the Govemnment Code. [f the sttewide cost of the claim for
reimbureement does not exceed one million dolars ({§1,000,000),
reimbursement shall be mads from the State Mandates Claims Fund,
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EXHIBIT B

) ERAY BAaviga, GOVERNOR
D15 L STREET B SACRAMENTD A B 95814-3706 B www,bOorF:ca, Bav

November 14, 2003

RECEIVED
Ms. Paula Higashi’ |

Exacutive Director. - ' NOV 1 8 2003 -

Commission on State Mandates : COMMlSS|ON- ON |

980 Ninth Street, Suite 300 T il
Sacramento, CA 25814 STATF MANHATES

Dear Ms Higashi:

As requested.in your letter of October 185, 2003 the Department ¢ of Finance has-reviewed the
test claim submltted by the County of San Bernardino: (claimant) asking the Commissiento |
determine whether specified costs incurred under Chapter 260, Statutes-of 2000 (SB 414) are ~ .
reimbursable state mandated costs (Claim No. CSM 03-TC-23 "Voter Identification

Procedures"). Commencing with page 1 of the test claim, the claimant has identified the
following new duty, which it asserts constitutes a reimbursabie state mandate:

Comparmg signatures between provzsmnal ballot envelopes and voter's affdawts of
registration.

As the result of our review, we have concluded that Chapter 260 may have resulted in new
state-mandated acfivities.

- As required by the Commission's regulations, we are including a "Proof of Service" indicating
that the parties included on the mailing list which accompanied your October 15, 2003 letter
have been provided with copies of this letter via either United States Mail or, in the cass of other
state agencies, Interagency Mail Service,

If you have any questiohs regarding this letter, please contact Keith Gmeinder, Principal
Program Budget Analyst at (916) 445-8913, or Rachael LaFlam state mandates claims
. coordinator for the Department of Finance, at (916) 445 B8913. :

Sincarely,

nes E. Tllton
ogram Budget Manager

Aftachments
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Attachmeant A

DECLARATION OF : |
DEPARTMENT OF FINANCE : |
CLAIM NO, :
1. - lam curreﬁﬂy employed by the State of California, Departrrent of Finance (Finance), am-

familiar. with the duties .of Finance, and am authorized to make this dectaration on behalf

of Finance. Lo : . :
2. We concur that the sections relevant to this claim are alccuratély guoted in the test claim

submitted by claimants and, therafore, we do not restate them in-this declaratiai.
I certify under perialty of perjury that thé:fact§ set forth i the foregoing are 't'r'L‘ig én_,c‘i, correct of
my own knowledgs sxcept as to the ridtiers tisréin stated as information ‘or beligf4nd, as to
those matters, I'beliévé them to bé trug: i+ . S

2,y R 7 s Y L

at Sacramento, CA Kaith Gmeinder
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PRCOF OF SERVICE

Test Claim Name: Voter Identification Procedures
Test Claim Number: 03-TC-23 |

l, the undersugned declare as follows:

| am employed in the County of Sacramento, State of California, | am 18 years of age or older
and not a party to the within entitied cause; my business address Is 915 L Street, eighth Fioor,
Sacramento, CA 85814, _

On November 14, 2003, | served the attached recommendation of the Department of Financs in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy

- thereof: (.1).to-c|aima'nts and non-state agencies enclosed in a sealed envelope with postage
thereon fully prepaid in.the United States Mail at Sacramente, California; and (2) to state -
agencies in the normal pickup location at915L Strest, elghth Floor, for Intsragsncy Mall
Sarvice, addressed as follows:

A-16 B-8

Ms. Paula Higashi, Executive Dirsctor State Controlier's Office
. Commission on State Mandates Division of Accounting & Reporting
980 Ninth Strest, Suite 300 Attention: Michael Havey
Sacramento, CA 95814 3301 C Street, Room 500
Facsimile No, 445-0278 Sacramento, CA 95816

.Spector, Middieton, Young & aney, LLF’ SB 90 Service

Attention: Paul Minney C/0O David M. Griffiths & Associates
7 Park Center Drive . Aftention: Allan Burdick
Sacramento, CA 25825 - 4320 Auburn Boulevard, Suite 200

. Sacramento, CA 95841

County of Los Angeles ' County of San Bernardino
Department of Auditor-Controller Office of Auditor/Controller/Recorder
Attention: Leonard Kaye, Esq. _Aftention: Bonnie Ter Keurst

500 West Temple Street, Suite 603 | ' 222 West Hospitality Lane, Fourth Flcor
Los Angeles, CA 90012 | San Bernardino, CA 82415-0018
Wellhouse and Associaies MAXIMUS

Attention: David Wellhouse . Attention: Allan Burdick

8175 Kiefer Boulsvard, Suite 121 : 4320 Auburn Blvd., Suite 2000
Sacramento, CA 958286 Sacramento, CA 85841

Cost Recovery Systems _ Mandate Resource Services
Attention: Annstte Chin Attention: Harmest Barkschat
705-2 East Bidwell Street, #294 5325 Elkhorn Bivd. #307

Folsom, CA 85630 Sacramento, CA 95842
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Mandated Cost Systems, inc, D-15

Attention: Steve Smith : Secretary of State

11130 Sun Center Drive, Suite 100 Attention: John Mott-Smith

Rancho Cordova, CA 95760 1500 11" Street . '
- : Sacramento, CA 95814

Centration, Inc. ' ' Department of Finance -

Attention: Cindy Sconce ‘ Aftantion: Keith. Gmeinder -

12150 Tributary Point Drive, Suite 140 915 L. Strest, 8% Floor

Gold River, CA 95670 . Sacramento, CA 95814

| declare under penalty of perjury under the laws of the State of California that the foregoeing is-.
true and correct, and that this declaration was executed on November 14, 2003 at Sacramento,

California. _ S e S
ey B
Ma L.atorr%é— -
ry . : . - }
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EX'HIBIT C

STATE OF CALIFORNIA . . ) ARNOLD st

COMMISSION ON STATE MANDATES
280 NINTH STREET, SUITE 300

RAMENTO, CA 85814
‘NE: (918) 323-3662
: (818) 446-0278

E-mell; caminfo@csm.ca.gov

July 21,2006

Ms. Bonnie Ter Keurst

Reimbursable Projects Manager -

County of San Bernardino.

Office of the Auditor/Controller-Recorder
222 W. Hospitality Lane

San Bernardino, CA 92415-0018

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Draft Staff Analysis and Hearing Date
Voter Identification Procedures (03-TC-23)
County of San Bernardino, Claimant
Elections Code Section 14310, as amended by Siatutcs 2000, Chapter 260

Dear Ms. Ter Keurst:
The draft staff ahalysis of this test claim is enclosed for your review and comment.
Written Comments

. Any party or mterested person may file written comments on the draft staff analysis by
August 14, 2006. You are advised that comments filed with the Commission are required to be
simultaneously served on the other interested parties on the mailing list, and to be accompanied
by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2)) If you would like to request an
extension of time to file comments, please refer to section 1183.01, subdivision (c)(1), of the
Commission’s regulations.

Hearing

This test clann is set for hearing on Thursday, September 28, 2006. The final staff analysis
will be issued on or about September 15, 2006, Please let us know in advance if you or &
representative of your agency will testify at the hearing, and if other witnesses will appear. If
you would like to request postponement of the hearing, please refer to section 1183.01,
subdivision (c)(2), of the Commission’s regulations.

Please contact Katherine Tokarsld at (916) 445-9429 with any quest:ons regardmg the above.
Sincergly, L

PAULA HIGASHI
Executive Director

_ . * Enc. Draft Staff Analysis
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Hearing Date: September 28, 2006 .
. JAMANDATES\2003\TC\03-te-23\TC\tedraftsa. doc o

ITEM

TEST CLAIM
' DRAFT STAFF ANALYSIS

Elections Code Section 14310
Statutes 2000, Chapter 260 (SB 414)
' Voter Identification Procedures (03 -TC- 23)

County of San Bernardino, Claimant

| EXECUTIVE SUMMARY
The Executive Summary will be included with the Final Staff Analysis.

Test Claim 03-TC-23
Draft Staff A nalysis
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STAFF ANALYSIS

Claimant

County of San Bernardino

Chronology :
10/01/03 Claimant files test clalm w1th the Cormmssmn
10/15/03 . Commission staff issues completeness review letter

11/14/03 | Department of Finance (DOF) files comments on the test claim
07721/06 Commission staff issues the draft staff analysis
Background

This test claim addresses an -amendmént to Electioris Code section 14310, regarding countihg
“provisional ballots.” A provisiondl ballot is a regular ballot that hes been sealed in a special

envelape, signed by the voter, and then deposited in the ballot box. According to information
from the Secretary of State's website: ! :

A voter is asked to vote a provisional ballot at the polls due to one of the
following reasons: -

* The voter’s name is not on the official roster of voters and the election
officer cannot verify the voter’s voting eligibility on Election Day. The,
Elections Official’s Office will check the registration records. If further
research determines that the voter is eligible to vote in the election, the
provisional ballot will be counted.

s A voter has moved within the county, but did not re-register to vote.
The Elections Official will verify the voter’s prior registration before the
provisional ballot will be counted, The voter’s reglstrahon will then be
updated with the voter’s current address.

s Records indicate that the voter requested an absentee ballot and the
voter fails to turn in the absentee ballot at the polls on Election Day.
The Elections Official’s Office will check the records, and if the voter did
not vote an absentee ballot, the voter’s provisional ballot will be connted.

e The voter is a first- time Federal Election voter in the county and was
unable to provide the required proof of identifieation, The Elections
Official’s Office will verify the voter’s eligibility to vote by comparing the
signature on the voter's registration with the signature on the provisional
ballot envelope. '

LAt < http:.I’/www.ss.ca.gov/election's/elections _provisicenal htm> (as of July 5, 2006.)

Test Claim 03-TC-23
Draft Staff dnalysis
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Provisional ballots are counted during the official canvass® when:

Prior to the completion of the official canvass (the vote tally), the Elections
Official’s Office establishes, from voter reglstratlon records, the claimant’s right
to vote the ballot.

Statutes 2000, chapter 260, amended Elections Code section 14310, subdivision (c)(l)? toadd a
requirement that elections officials “compare the signature on each provisional ballot envelope
with the signature on the voter's affidavit of registration.”

Claimant’s Position

‘Claimant, County of San Bermardino, filed this test claim on October 1, 2003 3 Claimant

contends that Elections Code section 14310, as amended by Statutes 2000, chapter 260,
constitutes a reimbursable state-mandated program, “by requiring the elections official to
compare signatures on provisional ballot envelopes with the signatures on the voter’s affidavit of
registration for voter identification purposes.”

Department of Fmance s Position

DOF filed comments on November 14 2003, agreeing with the cleimant that Statutes 2000,
chapter 260 “may have resulted in new state-mandated activities,”

2 Blections Code section 335.5 defines “official canvass,” as follows:

The “official canvass” is the public process of processing and tallying all ballots
received in an election, including, but not limited to, provisional ballots and
absentee ballots not included in the semifinal official canvass. The official
canvass also includes the process of reconciling ballots, attempting to prohibit
duplicate voting by absentee and provisional voters, and performance of the
manual tally of 1 percent of all precincts.

Elections Code section 318 provides: “*Election’ means any election inclnding a pumary that is

_provided for under this code.”

 Potential reimbursement period for this claim beging no earlier than July 1, 2002 based on the

ﬂhng date of the tedt claim. (Gov. Code, § 17557, subd (c).)

Test Claim 03-TC-23
Draft Staff Analysis
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Discussion

The courts have found that article XIII B, section 6, of the California Constitution® recognizes
the state constitutional restrictions on the powers of local government {o tax and spend.”. “Its
purpose is to preclude the state from shifting financial fesponsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
respons1b111t1es because of the taxing and spending limitations that articles XIIT A and XIII B
impose.”® A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.” In addition, the required activity or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service.®

The courts have defined a “prograrn” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.” To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the le%a.l requirements in effect immediately before the enactment of the test claim 4
legislation.”” A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public. »il

"

* Article XIII B, section 6, subdivision (a), provides: (a) Whenever the Legislature or any state
agency mandates a new program or higher level of service on any local governrhent, the state
shall provide a subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need not, provide a
subvention of funds for the following mandates: (1) Legislative mandates requested by the local
agency affected. (2) Legislation defining a new crime or changing an existing definition of a
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or -

- regulations initjally implementing legislation enacted prior to January 1, 1975.

5 Department of Fi inance v. Commission on State Maua’ares (Kern High School Dzsr ) (2003) 30
Cal.4th 727, 735. :

§ County of San Diego v. State ofCalz'fornia (1997 15 Cal 4th 68, B1. |
7Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. .

* % San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878,
(San Diego Unified School Dist,); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d
830, 835 (Lucia Mar)

% San Diego Unifi ed School Dist, supra, 33 Cal.4th 859, 874-875 (reaff'u-unng the test set out in
County ofLo.s‘ Angeles v. State of California (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra,
44 Cal3d 830, 835))

' San Diego Umf‘ea’ School Dist., supr a, 33 Cal 4th 859, 878, Lucia Mar supra, 44 Cal.3d 830,.
833.

H .S’an Diego Umﬁed School Dist., supra, 33 Cal. 4th 859, 878.
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; Finally, the newly required acuvrcy or increased level of service must impose costs mandated by
the state.'?

The Commission is vested with exclusive authomty to adjudicate disputes over the existence of

state-mandated programs within the meaning of article XIII B, section 6. * In making its

decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an

“cquitablé-rcmedy to cure the perceived unfairness resulting from po]itical decisions on funding

priorities.”'*

Issue 1: * Is the test claim legislation subject to article X{II B, sectmn 6, of the
California Constitution?

In order for the test claim legislation to be subject to article XIII B, section 6 of the California
Constitution, the legislation must constitute a “program.” In County of Los Angeles v. State of
California, the California Supreme Court defined the word “program” within the meaning of
article XIII B, section 6 as one that carries out the governmental function of providing a service
to the public, or laws which, to implement a state policy, impase umque requlrements on local
governments and do not apply generally to all resxdents and entities in the state.”” The court has
held that only one of these findings is necessary.'®

Staff finds that verifying provisional ballots i unposes a program within the meaning of article
XIII B, section 6 of the California Constitution under both tests. County elections officials
provide a service to the members of the public by verifying that those who vote provisional -
ballots are eligible to cast a ballot. The test claim legislation also requires local elections officials
~ to engage in administrative activities solely applicable to local government, thereby imposing

umque requirements upon counties that do not apply generally to all résidents and entities of the
state. -

Accordingly, staff finds that the test clahn_legislation constitutes a “program” and, thus, may be
subject to subvention pursuant to article XIII B, section 6 of the California Constitution if the

. legislation also mandates a new program or Ingher level of service, and costs mandated by the
state.

"2 County ofFresno v. State ofCaiy“orma (1991) 53 Cal.3d 482, 487, Courzty of Sonoma v.
Commission on State Mandates (2000) 84 Cal. App.4th 1265, 1284 (County of Sonoma):
Government Code sections 17514 and 17556,

3 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551 and 17552.

14 County of Sonoina, supra, 84 Cal.App. 4th 1265, 1280 cltmg C’zty of San Jose v. State of
-California (1996)-45 Cal.App.4th 1802, 1817.

Y County of Los Angeles, supra, 43 Cal.3d at page 56.
' Cabmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537.
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Issue2:  Does the test claim legislation mandate a'new program or higher level of
service on counties within the meaning of article XIII B, section 6 of the
California Constttutmn"

E!écz‘iom Code Section 14310:

As background, Elections Code section 14310, subdivision (a), provides:

(a) At all elections, a voter claiming to be properly registered but whose
qualification or entitlement to vote cannot be immediately established upon
exemination of the index of registration for the precinet or upen examination of

the records on file with the county electmns ofﬁcml shall be entitled to vote a
provisional ballot ..

The test claim leglslatlon Statutes 2000, chapter 260, amended Elections Code section 14310,
subdivision (c)(1) as follows,'” indicated in underline and strikeout:

(cX(1) During the official canvass, the elections official shall examine the records

. with respect to all provisional ballots cast, Using the procedures that apply to the
comparison of signatures on absentee ballots. the elections official shall compare
the signature on each provisional ballot envelope with the signature on the voter's
affidavit of registration. If the signatures do not compare. the ballot shall be
rejected. A variation of the signature caused by the substitution of initials for the
first or middle name. or both. shall not invalidate the ballot.

Claimant alleges that prior to this amendment: “the county elections official was not legally
required fo perform provisional ballot signature comparison for voter identification purposes. ...
Enactment of this statute has increased the duties of the county electmns ofﬁcxal and requires the
official to provide a higher-level of service for an existing program.”

Test claim Iegislation mandates a new program or higher level of service within an existing
~ program when it compels a local agency or school district to perfonn activities not previously -
1equ1red The courts have defined a “higher level of service” in conjunction with the phrase
“new program” to give the subvention requirement of article XIII B, section 6 meaning.
Accoldingly, ‘it is apparent that the subvention raquiremenf for increased or higher level of
service is directed to state-mandated increases in the services provided by local agencies in
existing programs.™® A statute mandates a reimbursable “higher level of service” when the
statute, as compared to the legdl requirements in effect immediately before the enactment of the
test claim legislation, increases the ac’mal level of governmental service to the public provided in
the existing program. :

17 Blections Code section 14310 has been subsequently amended, but the later statutes have not
been included in this test claim, and this particular provision has not changed.

8 Licia Mar Unified School Dist., supra, 44 Cal.3d 830, 836.

B County of Los Angeles, supra, 43 Cal.3d 46, 56; San Dzego Unified School District, supra,
33 Cal4th 859, 874.

2 San Dzego Unified School Dzst supra, 33 Cal.4th 859, 878; Lucia Mar, supra; 44 Cal.3d 830,
835.°

Test Claim 03-TC-23
Draft Staff Analysis

124




Although prior law required that “the elections official shall examine the records with respect to
all provisional ballots cast,” the law did not require that each signature on a prowsmnal ballot be
directly compared to the signature on the voter's registration affidavit, This is akin to the

_ analysis by the court in Long Beach Unified School Dist,, supra, 225 Cal.App.3d 155, 173,
which found a higher level of service was mandated when general law on a existing program is.
changed to require performance of activities in a very specific manner:

A mere incfease in the cost of providing a service which is the result of a
requirement mandated by the state is not tantamount to a higher level of service,
[Citation omitted.] However, a review of the Executive Order and guidelines
shows that a higher level of service is mandated because their requirements go
beyond constitutional and case law requirements. Where courts have suggested
that certain steps and approaches may be helpful, the Executive Order and
guidelines require specific actions. For example, school districts are to conduct
mandatory biennial racial and ethnic surveys, develop a “reasonably feasible”
plan every four years to alleviate and prevent segregation, include certain specific

- elements in each plan, and take mandatory steps to involve the community,
including public hearings which have been advertised in a specific manner. While
all these steps fit within the “reasonably feasible” description of Jackson and

-Crawford, the point is that these steps are no longer merely being suggested as

~ .-options which the local school district may wish to consider but are required acts,

Staff finds that Elections Code section 14310, subdivision (c)(1), as amended by Statutes 2000,
chaptet. 260, mandates a new program or higher level of service within an existing program by
compelling county elections officials to perform the following activity when conducting the
official canvass for elections:

» Using the procedures that apply to the comparison of sxguatures on absentee ballots, the
© elections official shall compare the signature on each provisional ballot envelope with the
signature on the voter's affidavit of registration. If the signatures do not compare, the
ballot shall be rejected.

Issue 3: = Does the test claim legislation impose “costs mandated by the state” within
the meaning of Government Code sections 17514 and 175567

Reimbursement under article XIII B, section 6 is required only if any new program or higher-
level of service is also found to impose “costs mandated by the state.” Government Code
section 17514 defines “costs mandated by the state” as any increased cost a local agency is .
required to incur as a result of a statute that mandates a new program or higher leve] of service.
The claimant estimated costs of $1000 or more for the test claim allegations. The claimant also
stated that none of the Government Code section 17556 exceptions apply. For the activity listed
in the conclusion below, staff agrees and finds accordingly that it imposes costs mandated by the
state upon counties within the meaning of Government Code section 17514.
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CONCLUSION

Staff concludes that Elections Code section 14310, subdivision (c)(1), as amended by

Statutes 2000, chapter 260, mandates a new program or higher level of service on counties
within the meaning of article XIII B, section 6 of the California Constitution, and impose costs
mandated by the state pursuant to Government Code section 17514, for performing the following
specific new activity: _

o Using the procedures that apply to the comparison of signatures on absentee ballots, the
elections official shall compare the signature on each provisional ballot envelope with the
signature on the voter's affidavit of registration. If the signatures do not compare, the
ballot shall be rejected. (Elec. Code, § 14310, subd, (c)(1).)*

Recommendation .
Staff recommends that the Commission adopt this analysis and approve the test claim.

. 2 p¢ amended by Statutes 2000, chapter 260.
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AUDITORICONTROLLER RECORDER | EXHIBIT D
COUNTY CLERK __

LARRY WALKER
Auditor/Gontroller-Recordar
County Clerk

R/CONTROLLER » 222 Wast Hospitallty Lang, Fourth Floor

gangernarding, CA 92415-0018 « (909) 387-8322 » Fax (908) 386-8B30

RECORDER = COUNTY CLERK = 222 Wast Hospltality Lane, First Floar

- ' R . 85-8840 .o ELIZABETH A, STARBUCK
S_an Bemardino, CA 92415-0022 » (309) 387-8306 = Fax (809) 3 . _ Assiiant Aoy STRRBUCK

Asslistant County Clark

EWED

August 3, 2006 REC

Ms. P 1 Higashi CAUG-10 2006
s. Paula Higashi : »

Executive Director - - : : | 0MM|SS|ON ON

Commission on State Mandates - . STATE MANDATES

980 Ninth Street, Suite 300
Sacramento, California 95814

RE: Draft Staff Analysis and Hearing Date
Voter Identification Procedures (03-TC-23)
County of San Bemardino, Claimant

 Statutes of 2000, Chapter 260
Elections Code Section 14310

- . Dear Ms. Higashi:

This letter is being submitted in responss to the Draft Staff Analysis for the Voter Identification
Procedwures test claim dated July 21, 2006. The County of San Bernardino concurs with the Staff
position that the test claim legislation imposes a réimbursable state-mandated program on local
governments within the meaning of article XIII B, section & of the California Constitution and

~ Government Code section 17514, for performing the following new activity:

o Using the procedures that apply to the comparison of signatures on absentee baliots, the

* clections official shall compare the signature on each provisional ballot envelope with the
signature on the voter’s affidavit of registration. If the signatures do not compare, the
ballot shall be rejected.

The County of San Bemardmo coneurs w1th the draft staff analysis as written and has no furthcr :
comment. :

If you have any questions, please feel free to call me at (909) 386-8850.

Sincerely,

. Bomnie Ter Keurst ,
Reimbursable Projects Section Manager
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| AUDITORICONTF{OLLER-RECORDER
COUNTY CLERK S

COUNTY OF SAN BERNARDING

) H/BDNTRDLLER 222 West Hosplta!lty Lana, Fourth Fluur '
Safermanding, CA 92415-0018 « (309) 387-8322 « Fax (B09) 268-8830
RECORDER » COUNTY CLERK « 222 West Hospltallty Lane, First Floor

2415-0022 + (309) 387-8306 » Fax (308) 385-6940 : | -+ ELIZABETH A. STARBUCK
San E-emardlnn,_CA 2415-002 ( )‘ ( } ' ] Agsistant Audlitor/Controlier-Recerder
' ' Agsistant County Clerk

LARAY WALKER
Audiicr/Controlier-Recaordsr |
County Clark

PROOF OF SERVICE

1, the undersigned, declare as foliows:

[ am employed by the County of San Bemardiﬁo, State of Califomia. My business
address is 222 W, Hospitality Lane, San Bernardino, CA 92415. 1 am 18 years of
age or older.

On August 7, 2006, 1 faxed the letter dated August 3, 2006 to the Commission on
State Mandates in response to draft staff emalysis and hearing date, Voter
Identification Procedures {03-TC-23). I faxed and/or mailed it aiso to the other
parties listed on this mailing list.

. ) I declare under penalty of perjury under the laws of the State of California that the

forepoing is true and correct, and that this declaration was executed on August 7,
2006 at Sen Bernardino, Cahfomm

U\M \;ﬂ o

WENDY D, S
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Original List Date: 10/8/2003 - Mailing Information: Draft Staff Analysls -

Last Updated: 7/19/2008 | | L
List PrintDater . 07/21/2008 ' Mailing List
Claim Number: . 03-TC-23 ' |

Issue: . Voter ldentification Procedures

TG ALL PARTIES AND INTERESTED PARTIES:

Each commission mailing list is continuously updated as requests are received to include or remove any party or person
on the mailing list. A current malling fist is provided with commission correspondence, and a copy of-the current maifing
listis available upon request at any time. Except as provided otharwise by commission rule, when a party or interasted
party files any written material with the commission concerning & claim, it shall simultaneously serve a copy of the written
material on the parties and interested parties to the claim 1dent;fed on the maiiing list prowded by the cammission. (Cal.
Code Regs fit. 2, §1181.2.) . ,

Mr. Jim Spano ] )

: State Controller's Offlce (B-08) ' ' Tal (916) 323;,5349
Division of Audits _ : o ‘
300 Caplial Mall, Sulte 618 ' Fax  (916) 327-DB32
Sacramento, CA 25814 : . :

"Ms. Bonnie Ter Keurlst ' ' Clalmant
County of San Bernardino ' Tel  (909) 386-8850
Office of the Auditor/Controlier-Recorder .
222 West Hospitality Lane . Fax,  (808) 3BB-8B30

San Bernardino, CA 92415-0018

Mr, Allan Burdick
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Mr. David Wellhouse
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Mr. John Mot-Smith

Secretary of State's Office (D-15) ' ' Tel:  (916) 653-5564
1500 11th Street o : '
. Sacramento, CA 85814 - Fax  {918) 853-4820
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Depariment of Finance (A-15)

Tel: '

Newport Beach, CA 928581768
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August 14, 2006 : _ _ .
Ms. Paula Higashi | RECEIVED
Exscutive Director ‘ : _ .
Commission on State Mandates 1 AUG 17 2008
980 Ninth Street, Suite 300 - : ' ' ST
Sacramento, CA 95814 : _ COMMISSION ON
| STATE MANDATES
Dear Ms Higashi: : _
As requested in your lettsr of July 21, 2008, the Department of Finance has reviewed the draft
staff analysis of Claim No. CSM-03-TC-23 "Voter ldentification Procedures”.
Consistent with our November 14, 2003, comments that Chapter 260, Statutes of 2000, may
have resulted in new state mandated activities, we concur with the staff analysis finding that
comparing the signature on each provisional ballot envelope with the signature on the voter's
affidavit of registration is a rexmbursable state mandate:
Prior to the enactment of Chapter 260, paragraph (1) of subdivision (c) of Elections Cods
Section 14310 read: :
‘ .. During the official canvass, the elections official shall examine the records with respect
. to all provisional ballots cast. -

County elections officials were required to examine the voter’s affidavit of registration and
establish the provisional ballot-casting voter's right to vote. This was commanly performed by
axamining the votar's physncal/computer—scanned registration card (affidavit of registration), but
officials were not required to use a specific method of verification. Chapter 26Q mandated a
higher leval of service by specifying that a signature comparison is the methoed of verification.

As required by the Commission's regulations, we are including a “Proof of Service” indicating
that the parties included on the mailing list which accompanisd your July 21, 2006 Istter have
been provided with copies-of this letter via either United States Mail or, in the case of other state
agencies, Interagency Mail Service.-

If you have any questions regarding this letter, please contact Carla Castafieda, Principal
Program Budgat Analyst at (916) 445-3274.

Sincerely,

Thomas E. Dithridge '
Program Budget Manager

. Aftachments
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' Attachment A

DECLARATION OF -
DEPARTMENT OF FINANCE
CLAIM NO. CSM-03-TC-23

1. lam currently employed by the State of California, Department of Finance (Fl'nance) am
familiar with the duties of Finance, and am authorized to make this declaratlon on behalf
of Finance.

2. We concur that the Chapter 260, Statutes of 2000 sections relevant to this claim are

accurately quoted in the test claim submitted by claimants and therefora we do not -
restate them in this declaration. -

| certify under penalty of perjury that the facts set forth in the foregoing are true and correct of
my own knowledge except as to the matters therein stated as mformatlon or belief and, as to
those matters, | believe them to be true.

C{S\ N [C?('C) Q Qﬁw\ U\-’@-Q-JU*

at Sacramento, CA - : ' Garla Castafieda . .
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PROOF OF SERVICE

Test Claim Name: Voter |dentifi catlon Procedures
Test Claim Number: CSM-03-TC-23.

[, the undersigned. declare as follows: - '

l.am employed in'the Department of Finance, State of Calfifornia, | am 18 years of age or cider
and not a party-to the within entitied cause; my bu51ness address is 915 L Street, 12th Floor,
Sacramento, CA 95814.

On August 14, 2008, | served the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commission on Stats Mandates and by placing a trus copy
thereof:" (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state

agencies in the normal pickup location at 815 L Street, 12th Floor for Interagency Mail Serwce

addressed as-foliows;

A-16

Ms. Paula Higashi, Executive Director
Commission on State Mandates

980 Ninth Street, Suite 300

_ Ms. Bonnie Ter Kaurst
County of San Bernardino
Office of the Auditor/Controller-Recorder
222 West Hospitality Lane
San Bernarding, CA 92415-0018

Mr. David Welhouse ‘
David Wellhouss and Associates
9175 Kiefer Boulevard, Suite. 121
Sacramento, CA 95828

D-15

Mr. John Mott-Smith
Secretargf of State's Office
1500 11" Street ‘
Sacramento, CA 85814

‘Mr, Jim Jaggers
PO Box 1993
Carmichael, CA 85609

B-08
Mr, Jim Spanc

State Controller's Office

Division of Audits
300 Capitol Mall, Suite 518
Sacramento, CA 985814

Mr; Allan Burdick

MAXIMUS

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

Mr. Lecnard Kaye, Esq.

County of Los Angeles.
Auditor-Controller's Office -

500 W. Temple Sireet,, Room 803
Los Angeles, CA 90012

' A-15

Ms. Carla Castaneda -

Department of Finance -
915 L Street, 12" Floor
Sacramentc, CA 95814

B-C8

Ms. Ginny Brummels

State Controlier's Office

Division of Accounting & Reporting

' 3301 C Street

Sacramento, CA 95816
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‘Mr. J. Bradley Burgess A-15

Public Resource Management Group Ms. Susan Geanacou
1380 Laad Hill Boulevard, Suite 106 Department of Finance -
Roseville, CA 95814 - 815 L Street, Suite 1130

" Bacramento, CA 25814
Mr. Glen Everroad ‘
City of Newport Beach
3300 Newport Bivd. -
.0, Box 1768
Newpoert Beach, CA 92659 1768

| declare under penalty of perjury underthe laws of the State of Cahforn:a that the foregomg is
true and correct, and that this declaration was executed on August 11, 2006 at Sacramento

California. me W\M%

Cynthla Mufioz




