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Exhibit A

COUNTY OF LOS ANGELES W
DEPARTMENT OF AUDITOR-CONTROLLER ,
KENNETH HAHN HALL OF ADMINISTRATION DEC 2/_’2 2004
500 WEST TEMPLE STREET, ROOM 525 \

LOS ANGELES, CALIFORNIA 90012-2766 COMMISSION ON
PHONE: (213) 974-8301 FAX: (213) 626-5427 STATE MANDATES

J. TYLER McCAULEY
AUDITOR-CONTROLLER

December 21, 2004

Ms. Paula Higashi

Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

Dear Ms. Higashi:

County of Los Angeles Test Claim
Juvenile Offender Treatment Program Court Proceedings
Welfare and Institutions Code Sections 779, 1731.8, 1719, 1720
Added or Amended by Chapter 4, Statutes of 2003 [SB 459]

We submit the subject test claim.

Leonard Kaye of my staff is available at (213) 974-8564 to answer questions
you may have concerning this submission.

Very truly yours,

B /\(,I,A.:/‘Vv\:g/

Fo R
J. Tyler McCauley
Auditor-Controller

JTM:JN:LK
Enclosures

“To Enrich Lives Through E#ective and Caring Service”




State of California

COMMISSION ON STATE MANDATES
980 Ninth Street, Suite 300
Sacramento, CA 95814

(916)323-3562

CSM 1 (12/89)

TEST CLAIM FORM

For Official Use Only

RECEIVED

DEC 22 2004

MISSION ON
s’qnoo‘“{'léA MANDATES

ChaimNo. /H4-T(-02

Local Agency or School District Submitting Claim

Los Angeles County

Contact Person

Leonard Kaye

Telephone No.

(213) 974-8564

Address
500 West Temple Street, Room 603
Los Angeles, CA 90012

Representative Organization to be Notified

California State Association of Counties

This test claim alleges the existence of * costs mandated by the state” within the meaning of section 17514 of the Government Code

and section 6, article, XIlIB of the California Constitution. This test claim is filed pursuant to section 17551(a) of the Government Code.

Identify specific section(s) of the chaptered bill or executive order alleged to contain a mandate, including the particular statutory code

section(s) within the chaptered bill, if applicabie.

See page a

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON

THE REVERSE SIDE.

Name and Title of Authorized Representative

J. Tyler McCauley
Auditor-Controller

Telephone No.

(213) 974-8301

Signature of Authorized Representative
, /\W . Fok
T 7YLeR M CAapey

Date
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County of Los Angeles Test Claim
Juvenile Offender Treatment Program Court Proceedings

Welfare and Institutions Code Sections 779, 1731.8, 1719, 1720

~ Added or Amended by Chapter 4, Statutes of 2003 [SB 459)
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County of Los Angeles Test Claim
Juvenile Offender Treatment Program Court Proceedings
Welfare and Institutions Code Sections 779, 1731.8, 1719, 1720
Added or Amended by Chapter 4, Statutes of 2003 [SB 459]

The Los Angeles County Public Defender’s Office is responsible for
implementing county public defender services for juvenile court proceedings
pursuant to Welfare and Institutions Code Sections 779, 1731.8, 1719, 1720, as
added or amended by Chapter 4, Statutes of 2003 [SB 459]. SB 459 [1] was
operative on January 1, 2004 and constitutes the test claim legislation.

Section 1720 Review

Chapter 4, Statutes of 2003 [SB 459] amended Welfare and Institutions Code
Section 1720, regarding “review of cases of wards”, to require that:

“(a) The case of each ward shall be reviewed by the Department of the
Youth Authority within 45 days of arrival at the department, and at
other times as is necessary to meet the powers or duties of the board.

(b) The department shall periodically review the case of each ward for
the purpose of determining whether existing orders and dispositions in
individual cases should be modified or continued in force, These
reviews shall be made as frequently as the department considers
desirable and shall be made with respect to each ward at intervals not
exceeding one year. :

(¢) The ward shall be entitled to notice if his or her annual review is
(delayed beyond one year after the previous annual review hearing. The
ward shall be informed of the reason for the delay and of the date the
review hearing is to be held.

(d) Failure of the department to review the case of a ‘ward within 15
months of a previous review shall not of itself entitle the ward to
discharge from the control of the Youth Authority but shall entitle him
or her to petition the superior court of the county from which he or she
was committed for an order of discharge, and the court shall discharge
him or her unless the court is satisfied as to the need for further
control.

1 A copy of SB 459 is attached.
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(e) Reviews conducted by the department pursuant to this section shall
be written and shall include, but not be limited to, the following;:
verification of the treatment or program goals and orders for the ward
to ensure the ward is receiving treatment and programming that is
narrowly tailored to address the correctional treatment needs of the
ward and is being provided in a timely manner that is designed to meet
the parole consideration date set for the ward; an assessment of the
ward's adjustment and responsiveness to treatment, programming, and
custody; - a review of the ward's disciplinary history and response to
disciplinary sanctions; an updated individualized treatment plan for
the ward that makes adjustments based on the review required by this
subdivision; an estimated timeframe for the ward's commencement
and completion of the treatment programs or services; and a review of
any additional information relevant to the ward's progress.

(f) The department shall provide copies of the reviews prepared
pursuant to this section to the court and the [county] probation
department of the committing county.”

Under prior law, Section 1720 of the Welfare and Institutions Code provided
only that: :

"(a) The case of each ward shall be heard by the board immediately
after the case study of the ward has been completed and at such other
times as is necessary to exercise the powers or duties of the board.

(b) The board shall periodically review the case of each ward for the
purpose of determining whether existing orders and dispositions in
individual cases should be modified or continued in force. These
reviews shall be made as frequently as the board considers desirable
and shall be made with respect to each ward at intervals not
exceeding one year. - :

(c) The ward shall be entitled to notice if his or her annual review
hearing is delayed beyond one year after the previous annual review
hearing. The ward shall be informed of the reason for the delay and
of the date the review hearing is to be held.

(d) Failure of the board to review the case of a ward within 15
months of a previous review shall not of itself entitle the ward to
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discharge from the control of the Youth Authority but shall entitle
him or her to petition the superior court of the county from which he
or she was committed for an order of discharge, and the court shall
discharge him or her unless the court is satisfied as to the need for
further control.”

As noted in the attached declaration of Lita M. J acoste, Acting Division Chief of
the Los Angeles Public Defender’s office, the California Youth Authority
[CYA] treatment reports submitted to county public defender offices by the
courts in accordance with Section 1720(f) as amended by Chapter 4, Statutes of
2003 [SB 459] require county public defenders to review, evaluate, monitor, and
change treatment plans as necessary to assure compliance with the orders of the
court, the needs of the client and statutory provisions including Section 779 as
amended by Chapter 4, Statutes of 2003 [SB459].

Section 779 as amended by Chapter 4, Statutes of 2003 [SB459] states, in
pertinent part, that: '

“The court committing a ward to the Youth Authority may
thereafter change, modify, or set aside the order of commitment.
Ten days' notice of the hearing of the application therefore shall be
served by United States mail upon the Director of the Youth
Authority. In changing, modifying, or setting aside the order of
commitment, the court shall give due consideration to the effect
thereof upon the discipline and parole system of the Youth
Authority or of the correctional school in which the ward may have
been placed by the Youth Authority. Except as in this section
provided, nothing in this chapter shall be deemed to interfere with
the system of parole and discharge now or hereafter established by
law, or by rule of the Youth Authority, for the parole and discharge
of wards of the juvenile court committed to the Youth Authority, or
with the management of any school, institution, or facility under
the jurisdiction of the Youth Authority. Except as provided in this
section, this chapter does not interfere with the system of transfer
between institutions and facilities under the Jurisdiction of the
Youth Authority. This section does not limit the authority of the
court to change, modify, or set aside an order of commitment after
a noticed hearing and upon a showing of good cause that the Youth
Authority is unable to, or failing to, provide treatment consistent
with Section 734.” [Emphasis added.]
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Section 734 provides that:

“No ward of the juvenile court shall be committed to the Youth
Authority unless the judge of the court is fully satisfied that the
mental and physical condition and qualifications of the ward are
such as to render it probable that he will be benefited by the
reformatory educational discipline or other treatment provided by
the Youth Authority.”

Under prior law, the court had no authority to change, modify, or set aside an
order of commitment after a noticed hearing and upon a showing of good cause
that the Youth Authority was unable to, or failed to, provide treatment consistent
with Section 734. Further, under prior law, including the holding in Owen E.
(1979) 23 Cal.3d 398 [attached hereto], Section 779 does not constitute
authority for a juvenile court to set aside an order committing a ward to the
California Youth Authority merely because the court’s view of rehabilitative
progress and continuing treatment needs of the ward differ from CYA
determinations of such matters.

Also, Chapter 4, Statutes of 2003 [SB 459] added an entirely new Section
1731.8 to require, in pertinent part, that:

“Notwithstanding any other provision of law, within 60 days of
the commitment of a ward to the Department of the Youth
Authority, the department shall set an initial parole consideration
date for the ward and shall notify the probation department and the
committing juvenile court of that date.”

In addition, Chapter 4, Statutes of 2003 [SB 459] amended Welfare and
Institutions  Code Section 1719 regarding “powers and duties of [Youth
Authority] Board”, to require that:

“(a) The following powers and duties shall be exercised and
performed by the * * * Youth Authority Board as such, or may be
delegated to a panel, member, or case hearing representative as
provided in Section 1721: * * *discharges of commitment, orders
to parole and conditions thereof, revocation or suspension of
parole, * * * and disciplinary appeals.
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(b) Any ward may appeal an adjustment to his or her parole
consideration date to a panel comprised of at least two board
members.

(c) The following powers and duties shall be exercised and
performed by the Department of the Youth Authority: return of
persons to the court of commitment for redisposition by the court,
determination of offense category, setting of parole consideration
dates, conducting annual reviews, treatment program orders,
institution placements, furlough placements, return of nonresident
persons to the jurisdiction of the state of legal residence,
disciplinary  decisionmaking, and referrals pursuant to Section
1800. '

(d) The Department of the Youth Authority shall promulgate
policies and regulations implementing a departmentwide system of
graduated sanctions for addressing ward disciplinary matters. The
disciplinary decisionmaking system shall be employed as the
disciplinary system in department institutions, and shall provide a
framework for handling disciplinary matters in a manner that is
consistent, timely, proportionate, and ensures the due process
rights of wards. The department shall develop and implement a
system of graduated sanctions which distinguishes between minor,
intermediate, and serious misconduct. The department may
extend a ward’s parole consideration date, subject to appeal
pursuant to subdivision (b), from one to not more than 12 months,
inclusive, for a sustained serious misconduct violation if all other
sanctioning options have been considered and determined to be
unsuitable in light of the ward’s previous case history and the
circumstances of the misconduct. In any case in which a parole
consideration date has been extended, the disposition report shall
clearly state the reasons for the extension. The length of any
parole consideration date extension shall be based on the
seriousness of the misconduct, the ward’s prior disciplinary
history, the ward’s progress toward treatment objectives, the
ward’s earned program credits, and any extenuating or mitigating
circumstances. The department shall promulgate regulations to
implement a table of sanctions to be used in determining parole
consideration date extensions. The department also may
promulgate regulations to establish a process for granting wards
who have successfully responded to disciplinary sanctions a
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reduction of up to 50 percent of any time acquired for disciplinary
matters.” ‘

Under prior law, Section 1719 of the Welfare and institutions Code provided
only that:

“The following powers and duties shall be exercised and
performed by the Youthful Offender Parole Board as such, or may
be delegated to a panel, member, or case hearing representative as
provided in Section 1721: return of persons to the court of
commitment for redisposition by the court, discharge of

. commitment, orders to parole and conditions thereof, revocation
or suspension of parole, recommendation for treatment program,
determination of the date of next appearance, return of nonresident
persons to the jurisdiction of the state of legal residence.”

Since the Youth Authority’s Administrative Committee, (YAAC), orders the
youth’s treatment and programming, it is inextricably bound with his or her
success or failure at CYA. Since failure would be addressed by a §779 motion,
public defenders are under an obligation to coordinate with the YAAC and
participate in their meetings to the extent allowed. Under the law prior to
SB459, the court was powerless to challenge CYA’s parole denials and the
court was precluded from “substituting its judgment for that of CYA.” (See In
re Owen E, supra, 23 Cal.3d 398 at 405 - attached hereto.)

Accordingly, SB459 now mandates a statutory scheme in which the court does
substitute its judgment for that of CYA, tantamount to the granting of parole;
thus, the Public Defender has a new duty to monitor parole procedures and
assist its clients in their attempts to gain parole.

State Funding Disclaimers are Not Applicable

There are seven disclaimers specified in Government Code (GC) Section 17556 which
could serve to bar recovery of “costs mandated by the State”, as defined in GC Section
17514. These seven disclaimers do not apply to the instant test claim, as shown, in
seriatim, for pertinent sections of GC Section 17556.

(a) “The claim is submitted by a local agency or school district
which requested legislative authority for that local agency or
school district to implement the Program specified in the
statute, and that statute imposes costs upon that local agency or
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(2)

(b)

(b)

(0

(d)

(d)

(e)

school district requesting the legislative authority. A resolution
from the governing body or a letter from a delegated
representative of the governing body of a local agency or school
district which requests authorization for that local agency to
implement a given program shall constitute a request within the
meaning of this paragraph.”

is not applicable as the subject law was not requested by the
County claimant or any local agency or school district.

“The statute or executive order affirmed for the State that which
had been declared existing law or regulation by action of the
courts.”

is not applicable because the subject law did not affirm what
had been declared existing law or regulation by action of the
courts.

“The statute or executive order implemented a federal law or
regulation and resulted in costs mandated by the federal
government, unless the statute or executive order mandates
costs which exceed the mandate in that federal law or
regulation.”

is not applicable as the statute or executive order did not
implement a federal law or regulation.

“The local agency or school district has the authority to levy
service charges, fees or assessments sufficient to pay for the
mandated program or increased level of service.”.

is not applicable as there is no authority to levy service charges,

fees or assessments sufficient to pay for the mandated program
or increased level of service.

“The statute or executive order provides for offsetting savings
to local agencies or school districts which result in no net
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(e)

(®

)

2

(2

Therefore,

New Duties

costs to the local agencies or school districts, or includes
additional revenue that was specifically intended to fund the
costs of the State mandate in an amount sufficient to fund the
cost of the State mandate.”

There are no offsetting savings that are provided in the
subject law. In addition, there are no additional revenues that
are specifically intended to fund the costs of the State
mandate in an amount sufficient to fund the cost of the State
mandate.

“The statute or executive order imposed duties which were
expressly included in a ballot measure approved by the voters
in a Statewide election.”

is not applicable as the duties imposed in the subject law were
not included in a ballot measure.

“The statute created a new crime or infraction, eliminated a
crime or infraction, or changed the penalty for a crime or
infraction, but only for that portion of the statute relating
directly to the enforcement of the crime or infraction.”

is not applicable as the subject law did not create or eliminate
a crime or infraction and did not change that portion of the
statute relating directly to the penalty enforcement of the
crime or infraction.

the above seven disclaimers will not bar local governments'
reimbursement of its costs mandated by the state as claimed herein.

As noted in the attached declaration of Lita M. Jacoste, Acting Division Chief
of the Los Angeles Public Defender’s office, the public defender has new
duties that are reasonably necessary in implementing new statutory pursuant to
Welfare and Institutions Code Sections 779, 1731.8, 1719, 1720 as added or
amended by Chapter 4, Statutes of 2003 [SB 459], which include:
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1. Review case and court files, mental health, school,
medical, psychological and psychiatric records and
familiarize themselves with treatment and service needs of
the youth;

2. Review court documents to assure court has followed the
mandates of SB 459;

3. Prepare and argue motions in cases where court has not
followed the mandates of SB 459 in its dispositional orders;

4. Contact, visit and interview PD clients sentenced to the
California Youth Authority [CYA]; '

5. Monitor the setting of parole consideration dates to assure
they comply with statutory mandates;

6. Assess CYA treatment plans to assure thé,y comply with
statutory mandates, needs of the client and orders of the
court;

7. Review CYA files, including education, special educatjon;
mental health, behavioral, gang and any other specialized
files (all kept in separate locations);

8. Monitor the provision of treatment and other services;

9. Advocate for the provision of needed treatment and
services within the CYA ]sa%stem, including advocacy_at
individual education plan [IEP], treatment plan, and similar
meetings.;

10. File motions in the seqtencin% court pursuant to Welfare
and Institutions Code Section 779 where the client’s needs
are not being adequately addressed by CYA.

11. Coordinate with the Youth Authority in order to assist
our clients in preparing for parole hearings, and represent our
clients at parole hearings in appropriate cases.

The County has been, or will be, incurring costs for attorneys, support
personnel, investigators, experts, and associated services and supplies, necessary
to perform SB 459 duties claimed herein as noted in the attached declaration of
Lita M. Jacoste, Acting Division Chief of the Los Angeles Public Defender’s

County’s Costs are Reimbursable “Costs Mandated by the State”

Los Angeles County’s costs that have been, or will be, incurred in providing SB
459 services are reimbursable “costs mandated by the State” as defined in
Government Code Section 17514, as recited below, and, are well in excess of
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$1,000 per annum, the minimum cost that must be incurred to file a claim in
accordance with Government Code Section 17564(a).

Specifically, the County’s State mandated duties in implementing provisions of
Welfare and Institutions Code Sections 779, 1731.8, 1719, 1720, as added or
amended by Chapter 4, Statutes of 2003 [SB 459], require the County to provide
new State-mandated services and thus incur costs which are reimbursable "costs
mandated by the State", as defined in Government Code section 17514:

" ' Costs mandated by the State' means any increased costs which a
local agency or school district is required to incur after July 1, 1980,
as a result of any statute enacted on or after January 1, 1975, or any
executive order implementing any statute enacted on or after January
1, 1975, which mandates a new program or higher level of service of
an existing program within the meaning of Section 6 of Article XIII B
of the California Constitution."

- The County has unavoidably incurred ‘costs mandated by the State’, in
implementing county public defender services for juvenile court proceedings
pursuant to Welfare and Institutions Code Sections 779, 1731.8, 1719, 1720, as
added or amended by Chapter 4, Statutes of 2003 [SB 459], operative on
January 1, 2004, [the test claim legislation], which are reimbursable “costs
mandated by the State” as there is no bar or disclaimer to such a finding, as
previously discussed, and because such costs satisfy three requirements, found
in Government Code Section 17514: '

1. There are “increased costs which a local agency is required
to incur after July 1, 1980"; and

2. The costs are incurred “as a result of any statute enacted on
or after January 1, 1975"; and

3. The costs are the result of “a new program or higher level of
service of an existing program within the meaning of Section
6 of Article XIII B of the California Constitution”.

All three of above requirements for finding “costs mandated by the State” are
met herein.

First, local government began incurring costs for the subject program as a result
of Welfare and Institutions Code Sections 779, 1731.8, 1719, 1720, as added or
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amended by Chapter 4, Statutes of 2003 [SB 459], operative on January 1,
2004, [the test claim legislation] --- a statute enacted on or after January 1, 1975.

Second, as noted in the attached declaration of Lita M. Jacoste, Acting Division
Chief of the Los Angeles Public Defender’s office, the County has incurred
costs pursuant to SB 459 well after July 1, 1980. So the second requirement, that
the increased costs claimed herein be incurred after July 1, 1980, is met. Also,
the amount of such increased costs well exceeds the statutory minimum of
$1,000 a year. |

The third requirement is also met as new mandatory duties, not required under
prior law, are claimed herein. Such new duties, as previously discussed, include
implementing county public defender services for juvenile court proceedings
pursuant to Welfare and Institutions Code Sections 779, 1731.8, 1719, 1720, as
added or amended by Chapter 4, Statutes of 2003 [SB 459].

Therefore, all three requirements, for the costs claimed herein to be the result of
“a new program or higher level of service of an existing program within the
meaning of Section 6 of Article XIII B of the California Constitution”, are met.
Accordingly, reimbursement of the County’s “costs mandated by the State”, as.
claimed herein, is required.
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COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-2766

PHONE: (213) 974-8301 FAX: (213) 626-5427

J. TYLER McCAULEY
AUDITOR-CONTROLLER

County of Los Angeles Test Claim
Juvenile Offender Treatment Program Court Proceedings
Welfare and Institutions Code Sections 779, 1731.8, 1719, 1720
Added or Amended by Chapter 4, Statutes of 2003 [SB 459]

Declaration of Leonard Kaye
Leonard Kaye makes the following declaration and statement under oath:

I Leonard Kaye, SB 90 Coordinator, in and for the County of Los Angeles, am responsible for filing
test claims, reviews of State agency comments, Commission staff analysis, and for proposing
parameters and guidelines (P's& G's) and amendments thereto, and for preparing filings pursuant to
Commission’s reconsideration of its prior decisions, all for the complete and timely recovery of costs
mandated by the State. Specifically, I have met and conferred with Lita M. Jacoste of the Los -
Angeles County Public Defenders Office in preparing the subject test claim.

Specifically, I declare that I have examined State mandated duties and resulting costs imposed upon
counties pursuant to implementing the subject test claim legislation [captioned above] and find that
such costs as set forth in the subject test claim, supporting documents and declarations, are, in my
opinion, reimbursable "costs mandated by the State", as defined in Government Code section 17514:

" ' Costs mandated by the State' means any increased costs which a local agency or school
district is required to incur after July 1, 1980, as a result of any statute enacted on or after
January 1, 1975, or any executive order implementing any statute enacted on or after January 1,
1975, which mandates a new program or higher level of service of an existing program within
the meaning of Section 6 of Article XIII B of the California Constitution."

I am personally conversant with the foregoing facts and if so required, I could and would testify to
the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true
and correct of my own knowledge, except as to the matters which are therein stated as information or
belief, and as to those matters I believe them to be true.

12}2 Jod Los/}ngeu H %/2@6

Dat an({ Place Signature

“To Enrich Lives Through Ekdctive and Caring Service”




LAW OFFICES

LOS ANGELES COUNTY PUBLIC DEFENDER

SPECIAL SERVICES DIVISION
JUVENILE SERVICES
11701 ALAMEDA STREET, SUITE 3171
LYNWOOD, CALIFORNIA 90262
(323) 357-5290

MICHAEL P. JUDGE
PUBLIC DEFENDER

County of Los Angeles Test Claim
Juvenile Offender Treatment Program Court Proceedings
Welfare and Institutions Code Sections 779, 1731.8, 1719, 1720
Added or Amended by Chapter 4, Statutes of 2003 [SB 459]

Declaration of Lita M. Jacoste
Lita M. Jacoste makes the following declaration and statement under oath:

I, Lita M. Jacoste, Acting Division Chief in the Los Angeles County Public Defender’s
Office, am responsible for implementing county public defender services for juvenile
court proceedings pursuant to Welfare and Institutions Code Sections 779, 1731.8,
1719,1720, as added or amended by Chapter 4, Statutes of 2003 [SB 459], operative on
January 1, 2004.

I declare that Chapter 4, Statutes of 2003 [SB 459] amended Welfare and Institutions
Code Section 1720, regarding “review of cases of wards™, to require that:

(a) The case of each ward shall be reviewed by the Department of the Youth
Authority within 45 days of arrival at the department, and at other times as is
necessary to meet the powers or duties of the board.

(b) The department shall periodically review the case of each ward for the
purpose of determining whether existing orders and dispositions in individual
cases should be modified or continued in force. These reviews shall be made
as frequently as the department considers desirable and shall be made with
respect to each ward at intervals not exceeding one year.

(c) The ward shall be entitled to notice if his or her annual review is delayed
beyond one year after the previous annual review hearing. The ward shall be
informed of the reason for the delay and of the date the review hearing is to be
held.
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(d) Failure of the department to review the case of a ward within 15 months
of a previous review shall not of itself entitle the ward to discharge from the
control of the Youth Authority but shall entitle him or her to petition the
superior court of the county from which he or she was committed for an order
of discharge, and the court shall discharge him or her unless the court is
satisfied as to the need for further control.

.(e) Reviews conducted by the department pursuant to this section shall be
written and shall include, but not be limited to, the following: verification of
the treatment or program goals and orders for the ward to ensure the ward is
receiving treatment and programming that is narrowly tailored to address the
correctional treatment needs of the ward and is being provided in a timely
manner that is designed to meet the parole consideration date set for the ward;
an assessment of the ward's adjustment and responsiveness to treatment,
programming, and custody; a review of the ward's disciplinary history and
response to disciplinary sanctions; an updated individualized treatment plan
for the ward that makes adjustments based on the review required by this
subdivision; an estimated timeframe for the ward's commencement and
completion of the treatment programs or services; and a review of any
additional information relevant to the ward's progress.

(f) The department shall provide copies of the reviews prepared pursuant to
this section to the court and the probation department of the committing
county.”

I declare that under prior law, Section 1720 of the Welfare and Institutions Code
provided only that:

"(a) The case of each ward shall be heard by the board immediately after the
case study of the ward has been completed and at such other times as is
necessary to exercise the powers or duties of the board.

(b) The board shall periodically review the case of each ward for the purpose
of determining whether existing orders and dispositions in individual cases
should be modified or continued in force. These reviews shall be made as
frequently as the board considers desirable and shall be made with respect to
each ward at intervals not exceeding one year.

(c) The ward shall be entitled to notice if his or her annual review hearing is
delayed beyond one year after the previous annual review hearing. The
ward shall be informed of the reason for the delay and of the date the review
hearing is to be held.
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(d) Failure of the board to review the case of a ward within 15 months of a
previous review shall not of itself entitle the ward to discharge from the
control of the Youth Authority but shall entitle him or her to petition the
superior court of the county from which he or she was committed for an
order of discharge, and the court shall discharge him or her unless the court
is satisfied as to the need for further control."”

I declare that it is my information and belief that CYA treatment reports submitted to
county public defender offices by the courts in accordance with Section 1720(f) as
amended by Chapter 4, Statutes of 2003 [SB 459] require county public defenders to
review, evaluate, monitor, and change treatment plans as necessary to assure
compliance with the orders of the court, the needs of the client and statutory provisions
including Section 779 as amended by Chapter 4, Statutes of 2003 [SB459].

I declare that Section 779 as amended by Chapter 4, Statutes of 2003 [SB459] states, in
pertinent part, that:

“The court committing a ward to the Youth Authority may thereafter
change, modify, or set aside the order of commitment. Ten days' notice of
the hearing of the application therefore shall be served by United States
mail upon the Director of the Youth Authority. In changing, modifying, or
setting aside the order of commitment, the court shall give due
consideration to the effect thereof upon the discipline and parole system of
the Youth Authority or of the correctional school in which the ward may
have been placed by the Youth Authority. Except as in this section
provided, nothing in this chapter shall be deemed to interfere with the
system of parole and discharge now or hereafter established by law, or by

. rule of the Youth Authority, for the parole and discharge of wards of the
juvenile court committed to the Youth Authority, or with the management
of any school, institution, or facility under the jurisdiction of the Youth
Authority. Except as provided in this section, this chapter does not
interfere with the system of transfer between institutions and facilities
under the jurisdiction of the Youth Authority. This section does not limit
the authority of the court to change, modify, or set aside an order of
commitment after a noticed hearing and upon a showing of good cause that
the Youth Authority is unable to, or failing to, provide treatment consistent
with Section 734.” [Emphasis added.]

I declare that Section 734 states that:

“No ward of the juvenile court shall be committed to the Youth Authority
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unless the judge of the court is fully satisfied that the mental and physical
condition and qualifications of the ward are such as to render it probable
that he will be benefited by the reformatory educational discipline or other
treatment provided by the Youth Authority.”

I declare that it is my information and belief that under prior law, the court had no
authority to change, modify, or set aside an order of commitment after a noticed hearing
and upon a showing of good cause that the Youth Authority was unable to, or failing to,
provide treatment consistent with Section 734.

I declare that it is my information and belief that under prior law, including the holding
in Owen E. (1979) 23 Cal.3d 398 [attached hereto], Section 779 does not constitute
authority for a juvenile court to set aside an order committing a ward to the California
Youth Authority merely because the court’s view of rehabilitative progress and
continuing treatment needs of the ward differ from CYA determinations of such matters.

I declare that Chapter 4, Statutes of 2003 [SB 459] added an entirely new Section
1731.8 to require, in pertinent part, that:

“Notwithstanding any other provision of law, within 60 days of the
commitment of a ward to the Department of the Youth Authority, the
department shall set an initial parole consideration date for the ward and
shall notify the probation department and the committing juvenile court of
that date.”

I declare that Chapter 4, Statutes of 2003 [SB 459] amended Welfare and Institutions
Code Section 1719 regarding “powers and duties of [Youth Authority] Board”, to
require that: '

(a) The following powers and duties shall be exercised and performed by the * *
* Youth Authority Board as such, or may be delegated to a panel, member, or case
hearing representative as provided in Section 1721: * * *discharges of commitment,
orders to parole and conditions thereof, revocation or suspension of parole, * * * and
disciplinary appeals.

(b) Any ward may appeal an adjustment to his or her parole consideration date to
a panel comprised of at least two board members.

(c) The following powers and duties shall be exercised and performed by the
Department of the Youth Authority: return of persons to the court of commitment for
redisposition by the court, determination of offense category, setting of parole
consideration dates, conducting annual reviews, treatment program orders, institution
placements, furlough placements, return of nonresident persons to the jurisdiction of the
state of legal residence, disciplinary decisionmaking, and referrals pursuant to Section
1800.
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(d) The Department of the Youth Authority shall promulgate policies and

- regulations implementing a departmentwide system of graduated sanctions for
addressing ward disciplinary matters. The disciplinary decisionmaking system shall be
employed as the disciplinary system in department institutions, and shall provide a
framework for handling disciplinary matters in a manner that is consistent, timely,

- proportionate, and ensures the due process rights of wards. The department shall
develop and implement a system of graduated sanctions which distinguishes between
minor, intermediate, and serious misconduct. The department may extend a ward’s
parole consideration date, subject to appeal pursuant to subdivision (b), from one to not
more than 12 months, inclusive, for a sustained serious misconduct violation if all other
sanctioning options have been considered and determined to be unsuitable in light of the
ward’s previous case history and the circumstances of the misconduct. In any case in
which a parole consideration date has been extended, the disposition report shall clearly
state the reasons for the extension. The length of any parole consideration date
extension shall be based on the seriousness of the misconduct, the ward’s prior
disciplinary history, the ward’s progress toward treatment objectives, the ward’s earned
program credits, and any extenuating or mitigating circumstances. The department
shall promulgate regulations to implement a table of sanctions to be used in determining
parole consideration date extensions. The department also may promulgate regulations
to establish a process for granting wards who have successfully responded to
disciplinary sanctions a reduction of up to 50 percent of any time acquired for
disciplinary matters.

I declare that under prior law, Section 1719 of the Welfare and institutions Code
provided only that:

“The following powers and duties shall be exercised and performed by the
Youthful Offender Parole Board as such, or may be delegated to a panel, member, or
case hearing representative as provided in Section 1721: return of persons to the court
of commitment for redisposition by the court, discharge of commitment, orders to
parole and conditions thereof, revocation or suspension of parole, recommendation for
treatment program, determination of the date of next appearance, return of nonresident
persons to the jurisdiction of the state of legal residence.”

I declare that it is my information and belief that since the Youth Authority’s
Administrative Committee, (YAAC), orders the youth’s treatment and programming, it
is inextricably bound with his or her success or failure at CYA. Since failure would be
addressed by a §779 motion, public defenders are under an obligation to coordinate
with the YAAC and participate in their meetings to the extent allowed. Under the law
prior to SB459, the court was powerless to challenge CYA’s parole denials and the
court was precluded from “substituting its judgment for that of CYA.” (See In re Owen
E, supra, 23 Cal.3d 398 at 405.) It is my information and belief that SB459 now
mandates a statutory scheme in which the court does substitute its judgment for that of
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CYA, tantamount to the granting of parole; thus, the Public Defender has a duty to
monitor parole procedures and assist its clients in their attempts to gain parole.

I declare that it is my information and belief that public defender duties that are
reasonably necessary in implementing new statutory pursuant to Welfare and
Institutions Code Sections 779, 1731.8, 1719, 1720 as added or amended by Chapter 4,
Statutes of 2003 [SB 459], include:

1. Review case and court files, mental health, school, medical,
psychological and psychiatric records and familiarize themselves with
treatment and service needs of the youth;

2. Review court documents to assure court has followed the
mandates of SB 459; |

3. Prepare and argue motions in cases where court has not followed
the mandates of SB 459 in its dispositional orders;

4. Contact, visit and interview PD clients sentenced to the California
Youth Authority [CYA];

5. Monitor the setting of parole consideration dates to assure they
comply with statutory mandates;

6. Assess CYA treatment plans to assure they comply with statutory
mandates, needs of the client and orders of the court;

7. Review CYA files, including education, special education; mental
health, behavioral, gang and any other specialized files (all kept in
separate locations);

8. Monitor the provision of treatment and other services;

9. Advocate for the. provision of needed treatment and services
within the CYA system, including advocacy at individual education plan
[IEP], treatment plan, and similar meetings.;

10. File motions in the sentencing court pursuant to Welfare and
Institutions Code Section 779 where the client’s needs are not
being adequately addressed by CYA.

11. Coordinate with the Youth Authority in order to assist our
clients in preparing for parole hearings, and represent our clients
at parole hearings in appropriate cases.

I declare that it is my information or belief that the County has been, or will be,
incurring costs for attorneys, support personnel, investigators, experts, and associated
services and supplies, necessary to perform SB 459 duties claimed herein.

[ declare that it is my information and belief that Los Angeles County’s costs that have
been, or will be, incurred in providing SB 459 services are reimbursable “costs
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mandated by the State” as defined in Government Code Section 17514, as recited
below, and, are well in excess of $1,000 per annum, the minimum cost that must be
incurred to file a claim in accordance with Government Code Section 17564(a).

Specifically, I declare that it is my information and belief that the County’s State
mandated duties in implementing provisions of Welfare and Institutions Code Sections
779, 1731.8, 1719, 1720, as added or amended by Chapter 4, Statutes of 2003 [SB 459],
require the County to provide new State-mandated services and thus incur costs which
are, in my opinion, reimbursable "costs mandated by the State", as defined in
Government Code section 17514:

"' Costs mandated by the State' means any increased costs which a
local agency or school district is required to incur after July 1, 1980,
as a result of any statute enacted on or after January 1, 1975, or any
executive order implementing any statute enacted on or after January
1, 1975, which mandates a new program or higher level of service of
an existing program within the meaning of Section 6 of Article XIII
B of the California Constitution."

I am personally conversant with the foregoing facts and if required, I could and would
testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct of my own knowledge, except as to matters which are stated as
information and belief, and as to those matters I believe them to be true.

Date and Place
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Supreme Court of California, In Bank.

Inre OWEN E., A Person Coming Under the
Juvenile Court Law,
OWEN E., Plaintiff and Respondent,
v.
Pearl S. WEST, as Director, etc., Defendant and
Appellant.

Cr. 20219.

Feb. 22, 1979.
Hearing Denied March 29, 1979.

Director of California Youth Authority appealed
from an order of the Superior Court, Santa Barbara
County, Arden T. Jensen, J., vacating an order of
commitment of ward to Authority's custody. The
Supreme Court, Clark, J., held that Authority acted
well within the law and discretion vested in it by
Legislature in denying ward's application for parole.

Reversed.

Bird, C. J., dissented and filed opinion in which
Tobriner and Newman, JJ., concurred.

Opinion, Cal.App., 140 Cal.Rptr. 305, vacated.

West Headnotes
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211k281 Most Cited Cases
(Formerly 211k16.12)
California Youth Authority acted well within law
and discretion vested in it by Legislature in denying
ward's application for parole.
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211k230.1 Most Cited Cases

(Formerly 211k230, 211k16.12)
Juvenile court may not act to vacate a proper
commitment to California Youth Authority unless it
appears that Authority failed to comply with law or
abused its discretion in dealing with ward in its
custody. West's Ann.Welfare & Inst.Code, § 779.
*400 **%*204 **720 Evelle J. Younger, Atty. Gen.,,
Jack R. Winkler, Chief Asst. Atty. Gen., S. Clark
Moore, Asst. Atty. Gen., Frederick R. Millar, Jr.,
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Beverly K. Falk and Alexander W. Kirkpatrick,
Deputy Attys. Gen., for defendant and appellant.

Olsen & Sorrentino, Christopher M. Gilman and
Gary K. Olsen, Los Angeles, for plaintiff and
respondent.

CLARK, Justice.

Director of California Youth Authority (CYA)
appeals from juvenile court order vacating order of
commitment of Owen E. to CYA custody. Director
contends the juvenile court erred in redetermining a
ward's rehabilitative needs, CYA having properly
determined the ward's application for parole be
denied in his best interests. We agree with the
director and reverse the order.

Understanding of the posture of the cause before us
is essential to our resolution of the issues. Owen was
properly committed to a CYA facility in August
1974._[FN1] For 18 months he participated in an
educational program, making mnormal progress
towards rehabilitation. In Fall 1976 CYA denied
Owen's application for parole because in its view he
had not yet accepted responsibility for his actions
resulting in his commitment and did not fully
appreciate his obligations to society. Shortly
thereafter and without pursning an administrative
appeal from the denial, Owen's mother petitioned the
juvenile court to vacate the 1974 commitment. (s
778.) [FN2] The juvenile court, considering ***205
**721 the same matters deemed by *401 CYA to
necessitate a continuation of Owen's participation in
its program, concluded his rehabilitative needs would
best be satisfied if he were released from custody. It
set aside its original order of commitment and placed
Owen on probation in the custody of his mother and
ordered continuing therapy in an outpatient program.

ENI1. In August 1974 Owen, then 17 years
of age, intentionally shot and killed his
father after an argument at the family home.
Owen first denied then several days later
admitted the killing. Following hearing and
stipulation to the facts he was declared a
ward of the juvenile court. (Welf. &
Inst.Code, s 602.) He was committed to
CYA in March 1975.

Unless otherwise specified, all following
statutory references are to sections of the
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Welfare and Institutions Code.

EN2. Section 778 provides: "Any parent or
other person having an interest in a child
who is a ward or dependent child of the
juvenile court or the child himself through a
properly appointed guardian may, upon
grounds of change of circumstances or new
evidence, petition the court in the same
action in which the child was found to be a
ward or dependent child of the juvenile
court for a hearing to change, modify, or set
aside any order of court previously made or
to terminate the jurisdiction of the court. The
petition . . . shall set forth in concise
language any change of circumstance or new
evidence which are alleged to require such
change or order or termination of
jurisdiction.

"If it appears that the best interests of the
child may be promoted by the proposed
change of order or termination of
jurisdiction, the court shall order that a
hearing be held and shall give prior notice,
or cause prior notice to be given, to such
persons and by such means as prescribed by
Sections 776 and 779, and, in such instances
as the means of giving notice is not
prescribed by such sections, then by such
means as the court prescribes."

This is not a case wherein Owen challenges the
propriety of the order finding him a ward of the court
or of the order of commitment in the first instance.
Nor is any claim made that because of the availability
of new facts or information the order of commitment
should be reconsidered as having been improvidently
made. Nor does Owen seek relief on any ground for
which the writ of habeas corpus might lie. He does
not complain that the length of his confinement is
disproportionate to the gravity of his misconduct or
to his rehabilitative needs. He does not complain that
conditions of his confinement are so onerous as to
deny him any protected right in fact, both Owen and
CYA agree Owen has adapted well to its program.

Owen's sole complaint is simply that CYA has
abused its discretion in denying him immediate relief
from commitment. He seeks in effect to establish the
juvenile court's superior authority to reconsider and
overrule a discretionary determination made by CYA
pursuant to authority vested in CYA by the
Legislature. [FN3]

FN3. We note that during the pendency of

these proceedings the juvenile court order
appealed from has been stayed but CYA, in
recognition of Owen's continuing progress
toward rehabilitation, has released him on
parole.

FACTUAL BASIS FOR GRANTING PAROLE
OR VACATING COMMITMENT

At the juvenile court hearing on the motion to vacate
his commitment, Owen claimed CYA could no
longer serve his rehabilitative needs._[FN4] Owen
testified he was entered in a college program at a
CYA facility and had completed 39 units, [FN5] but
had been denied permission to attend *402 off-
grounds college courses. He further testified he
wished to pursue a professional baseball career, but
baseball (hardball) facilities were not available at the

facility. [FN6]

FN4. Owen's petition was supported by the
testimony of a private psychiatrist, who
stated there was only a "remote" likelthood
of a repetition of Owen's behavior and that
Owen could be reached through therapy as
an outpatient for his continuing therapeutic
needs. The witness also stated Owen had
benefited by his commitment to CYA;
however, he pgave equivocal testimony
concerning Owen's continuing benefit under
CYA's program.

ENS. Owen had achieved a 3.02 grade point
average on a maximum 4,0 scale.

FN6. It appears that the denial of off-
grounds course participation and the
unavailability ~ of  baseball facilities
precipitated application for parole and, upon
denial of such application, the filing of the
instant petition.

A psychiatrist, a clinical psychologist intern, a
social worker and parole agent, and a program
administrator, all CYA staff members who had
worked with Owen, testified he had continuing
rehabilitative needs best served by the CYA program.
They testified to CYA concern for Owen's lack of
insight into the criminal nature of his conduct, his
failure to acknowledge his role as a wrongdoer, and a
tendency to excuse or justify his conduct. In their
views Owen's continued confinement to an
environment which required him to recognize and
conform to standards approved by society would be
beneficial to him and would foster ***206 **722
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further rehabilitation. On the other hand, an early
release as on parole would tend to give support to his
attitude of having committed an excusable or
justifiable act.

There was also testimony that, after the possibility
arose Owen would be transferred to another facility
when found to have possession of marijuana during
the pendency of the instant petition, he stated the
school program had been of benefit to him and he
wished to remain there.

APPLICABLE LAW

Owen contends the juvenile court is vested with
final authority to determine his rehabilitative needs.
He asserts the juvenile court's authority to vacate his
commitment to CYA derives from section 779. [FN7]
That portion of section 779 limiting the court's
authority to "change, *403 modify, or set aside”" an
order of commitment by requiring that it give "due
consideration to the effect" of such an order "on the
discipline and parole system of the Youth Authority,"
is critical to our resolutions herein.

"FN7. Section 779 provides in pertinent part:
"The court commifting a ward to the Youth
Authority may thereafter change, modify, or
set aside the order of commitment. Ten days'
notice of the hearing of the application
therefor shall be served by United States
mail upon the Director of the Youth
Authority. In changing, modifying, or
setting aside such order of commitment, the
court shall give due consideration to the
effect thereof upon the discipline and parole
system of the Youth Authority or of the
correctional school in which the ward may
have been placed by the Youth Authority.
Except as in this section provided, nothing
in this chapter shall be deemed to interfere
with the system of parole and discharge now
or hereafter established by law, or by rule of
the Youth Authority, for the parole and
discharge of wards of the juvenile court
committed to the Youth Authority, or with
the management of any school, institution,
or facility under the jurisdiction of the
Youth Authority. Except as in this section
provided, nothing in this chapter shall be
deemed to interfere with the system of
transfer between institutions and facilities
under the jurisdiction of the Youth
Authority."
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Director claims the juvenile court may preempt
CYA only when the court can identify a clear abuse
of discretion. Owen, on the other hand, maintains the
juvenile court judge, before exercising authority
conferred by section 779, need only take CYA
determinations into account, and that it had a right to
"second guess" CYA. When reminded that section
779 required it to consider the effect of its order on
CYA parole and discipline, the court in this case
commented "I assure you that I have considered that
and I have given it some thought, because I don't
think that I should close my mind to the possibilities
of my action, I think at the beginning of this hearing I
should be aware of what possibilities might occur,
what the effect of a court's order might be. (P) Now,
certainly I would agree that a Court should not step in
in case after case with the Youth Authority unless
there is a serious reason for it."

It is manifest that when the juvenile court grants
relief pursuant to sections 778 and 779, and places a
ward on probation, it necessarily makes a judgment
which CYA is charged with making, based on the
same evidence. Such action by the court is
tantamount to the granting of parole, again on the
basis of the same matters considered by CYA. When
as here such court action is taken in response to
CYA's refusal to grant parole, it is inescapable the
court has substituted its judgment for that of CYA.

The Legislature has not clearly defined the
circumstances under which a juvenile court may
intervene in a matter concerning the rehabilitative
needs of a ward it has committed to CYA. The only
express direction is contained in section 779 that the
court "shall give due consideration to the effect (of
setting aside an order of commitment) upon the
discipline and parole system of"' CYA, and that the
authority to set aside an order of commitment "shall
be deemed to interfere with the system of parole and
discharge now or hereafter established by law, or by
rule of' CYA. (See fn. 7, Ante.) CYA thus argues
section 779 authorizes a juvenile court to intervene
only when to do does not interfere with CYA's proper
administration of paroles and discharges.

Although dealing with revocation rather than
granting of parole, support for CYA's position is
found in **%*207%*723*%404In re Ronald E. (1977)
19 Cal.3d 315, 137 Cal.Rptr. 781, 562 P.2d 684. In
that case a juvenile, already a ward of the court
committed to CYA, engaged in other criminal
activity while on parole. After making initial findings
on charges under supplemental petitions (s 707), but
without issuing a dispositional order, the juvenile

o Orig. U.S. Govt. Works.




154 Cal.Rptr. 204
23 Cal.3d 398, 592 P.2d 720, 154 Cal.Rptr. 204

(Cite as: 23 Cal.3d 398, 592 P.2d 720, 154 Cal.Rptr. 204)

Page 4

court referred the matter to CYA "for final
disposition." CYA then relied on juvenile court
findings in considering the question of parole
revocations. We held the juvenile court proceedings
were inappropriate to initiate revocation of CYA
parole. "Examination of the statutes governing Youth
Authority parole and revocation procedure indicates
that the juvenile court should play no part in the
parole revocation process. The Youth Authority Act
provides that the board has the power to grant and
revoke parole. (s 1711.3.) . . . (P) No role is specified
for the juvenile court with respect to revocation of
parole. The reason is clear: the Youth Authority Act
contemplates that the board or its representative is to
conduct the parole revocation hearing, and then itself
determine whether a parole violation in fact occurred
and take appropriate action with respect to revocation
or continuation of parole. The juvenile court is not
authorized to act essentially in the role of a Youth
Authority parole revocation hearing officer, as it did
in this case." (Id., at p. 327, 137 Cal.Rptr. at p. 789,
562 P.2d atp. 692.) [FN8]

FN8. We further held in Ronald E. that
CYA could not rely "for any purpose”
including purposes of parole revocation on
juvenile court determinations not resulting
in appealable orders.

While Ronald E. deals only with parole revocation,
our courts have also held the juvenile court is
without jurisdiction to release a ward on parole from
CYA. (Breed v. Superior Court (1976) 63 Cal.App.3d
773, 778, 134 Cal.Rptr. 228.) In so holding the court
particularly relied on that provision of section 779
precluding a juvenile court from interfering with the
CYA's "system of parole and discharge now or
hereafter established by law, or by rule of" CYA. (Id.,
at pp. 787-788, 134 Cal.Rptr., at p. 237.) The court
also stated the "Legislature has properly delegated to
the Youth Authority the discretion to determine
whether its facilities will be or are of benefit to the
ward." (Id., at pp. 784-785, 134 Cal.Rptr., at p. 236.)
Breed is consistent with our expression in In re
Authur N. (1976) 16 Cal.3d 226, 127 Cal.Rptr. 641,
545 P.2d 1345 that commitment to CYA "removes
the ward from the direct supervision of the juvenile
court" and that it was the function of CYA to

determine the proper length of its jurisdiction over a

ward. (Id., at pp. 237-238, 127 Cal.Rptr., at p. 649,
545 P.2d, atp. 1353.)

In the related field of jurisdiction to determine the
rehabilitative needs of persons convicted of crimes,
we have concluded the Adult Authority had the

exclusive power to determine questions of
rehabilitation. "If . . . the court were empowered . . .
to recall the sentence and grant probation if the court
found that the defendant had become rehabilitated
after his *405 incarceration, there manifestly would
be two bodies (one judicial and one administrative)
determining the matter of rehabilitation, and it is
unreasonable to believe that the Legislature intended
such a result." (Holder v. Superior Court (1970) 1
Cal.3d 779, 782, 83 Cal.Rptr. 353, 355, 463 P.2d
705, 707; see also Alanis v. Superior Court (1970) 1
Cal.3d 784, 786-787, 83 CalRptr. 355, 463 P.2d
707.) While different statutes even different codes
regulate the division of responsibility between the
concerned administrative agency and court, it appears
to be as unreasonable to assume the Legislature
intended that both the juvenile court and CYA are to
regulate juvenile rehabilitation as it is to assume that
both the superior court and Adult Authority are to
regulate criminal rehabilitation.

In view of the foregoing it appears section 779 does

not constitute authority for a juvenile court to set
aside an order committing a ward to CYA merely
because the court's view of the rehabilitative progress
and continuing needs of the ward differ from CYA
determinations on such matters arrived at in
accordance with law. The critical question is thus
whether CYA acted within the discretion conferred
upon it in ***208 **724 rejecting Owen's application
for parole. If so, there is no basis for judicial
intervention by the juvenile court.

CONCLUSION

Owen's petition is supported by little more than a
showing that after 18 months of confinement he had
made good progress toward parole or oufright
release, that he had legitimate ambitions which he
claimed could best be achieved if not confined, and a
lone expert opinion that rehabilitation could best be
accomplished in some other environment. But even
that expert recognized Owen's need for continued
psychiatric treatment and acknowledged release
might have a detrimental effect upon the therapeutic
benefit derived from working toward a regular grant
of parole. He also gave conflicting testimony as to
whether Owen would continue to benefit by
treatment in CYA facilities.

Witnesses for CYA raised serious questions whether
Owen had assumed a proper degree of responsibility
for his grievous misconduct. They were unanimously
of the opinion his early release would tend to be
viewed by Owen as approval of such misconduct,

Copr. © 2004 West. No Cl%to Orig. U.S. Govt. Works.




154 Cal.Rptr. 204
23 Cal.3d 398, 592 P.2d 720, 154 Cal Rptr. 204
(Cite as: 23 Cal.3d 398, 592 P.2d 720, 154 Cal.Rptr. 204)

Page 5

thereby damaging rehabilitative efforts. They were
also of the view that while Owen had made a good
adjustment during his 18 months of commitment, he
would continue to benefit by other adjustments,
particularly through recognition of the anti-social
nature of his offense.

*406 [1] It fairly appears the record in the instant
case discloses a debatable question whether Owen's
rehabilitative needs could best be served by his
continued commitment to CYA. CYA acted well
within law and discretion vested in it by the
Legislature in denying Owen's application for parole
in 1976. _[FN9] In enacting section 779 in context
with the Youth Authority Act the Legislature did not
intend to authorize the juvenile court to substitute its
judgment for that of CYA in such circumstances. The
fact the question of release is debatable does not
invoke judicial intervention such circumstance tends
instead to give conclusive effect to CYA's
determination. °

EN9. Although testimony at the hearing
focused on Owen's rehabilitative needs, a
second factor which CYA must consider in
its decision to release or retain a ward in
custody is the safety of the public. (ss 1700,
1765; see In re Martinez (1970) 1 Cal.3d
641, 650, 83 Cal.Rptr. 382, 463 P.2d 734.)
Here Owen stipulated to having fired a rifle
bullet from a bedroom window into his
father's head at a distance of 35 feet. CYA's
program was designed not only for Owen's
needs, but also to insure the public's safety
upon his release, and Owen's failure to
accept responsibility for his criminal
conduct was a factor which was a legitimate
concern to CYA.

[2] Giving meaning to the intendment of section 779
together with policies set forth in the balance of the
Youth Authority Act, we hold a juvenile court may
not act to vacate a proper commitment to CYA unless
it appears CYA has failed to comply with law or has
abused its discretion in dealing with a ward in its
custody. Section 779 does not authorize judicial
intervention into the routine parole function of CYA,
as was done in this case.

The order appealed from is reversed.

MOSK, RICHARDSON and MANUEL, IJ,
concur.

BIRD, Chief Justice, dissenting,

I must respectfully dissent.

The majority today strip juvenile courts of their
statutory power to vacate Youth Authority
commitments when, in the court's judgment, such
action would be in a ward's best interests. In so
holding, the majority override the legislative mandate
of Welfare and Institutions Code sections 775, 778
and 779. Adherence to these statutes requires this
court to affirm the juvenile court's order.

The Legislature has vested in juvenile courts broad
powers to amend dispositional orders. Welfare and
Institutions Code section 775, ignored by the
majority, provides that "(a)ny order made by the
(juvenile) court in *407 the case of any person
subject to its jurisdiction may at any time be changed,
modified, or set aside, As the judge deems ***209
**725 meet and proper . . . ." [FN1] (Italics added.)
Further, section 778 allows the ward, a parent, or an
interested party to petition the juvenile court to
amend or set aside a previous order on the grounds of
"new evidence" or "change of circumstance." [FN2]
That same statute provides that the court shall hold a
hearing on the petition if it appears that the proposed
change may promote the ward's "best interests."
Finally, section 779 specifically empowers the
juvenile court to "change, modify, or set aside" a
previous order committing a minor to the Youth
Authority._[FN3] (See In re Arthur N. (1976) 16
Cal.3d 226, 238, fn. 15, 127 Cal.Rptr. 641, 545 P.2d
1345.) These three sections authorize a juvenile court
to vacate a Youth Authority commitment whenever
changed circumstances convince the court that a
different disposition would be in a ward's best
interest.

FN1. From the italicized language, it is
evident that the Legislature intended to give
juvenile court judges wide discretion to
amend or vacate their previous orders,
including dispositional orders.

All statutory references are to the Welfare
and Institutions Code.

EN2. Section 778:

"Any parent or other person having an
interest in a child who is a ward of the
juvenile court or the child himself through a
properly appointed guardian may, upon
grounds of change of circumstance or new
evidence, petition the court in the same
action in which the child was found to be a
ward of the juvenile court for a hearing to
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change, modify, or set aside any order of
court previously made or to terminate the
jurisdiction of the court. The petition shall
be verified and, if made by a person other
than the child, shall state the petitioner's
relationship to or interest in the child and
shall set forth in concise language any
change of circumstance or new evidence
which are alleged to require such change of
order or termination of jurisdiction.

"If it appears that the best interests of the
child may be promoted by the proposed
change of order or termination of
jurisdiction, the court shall order that a
hearing be held and shall give prior notice,
or cause prior notice to be given, to such
persons and by such means as prescribed by
Sections 776 and 779, and, in such instances
as the means of giving notice is not
prescribed by such sections, then by such
means as the court prescribes."

EN3. Section 779 provides in pertinent part:
"The court committing a ward to the Youth
Authority may thereafter change, modify, or
set aside the order of commitment. Ten days'
notice of the hearing of the application
therefor shall be served by United States
mail upon the Director of the Youth
Authority. In changing, modifying, or
setting aside such order of commitment, the
court shall give due consideration to the
effect thereof upon the discipline and parole
system of the Youth Authority or of the
correctional school in which the ward may
have been placed by the Youth Authority.
Except as in this section provided, nothing
in this chapter shall be deemed to interfere
with the system of parole and discharge now
or hereafter established by law, or by rule of
the Youth Authority, for the parole and
discharge of wards of the juvenile court
comimitted to the Youth Authority, or with
the management of any school, institution,
or facility under the jurisdiction of the
Youth Authority. Except as in this section
provided, nothing in this chapter shall be
deemed to interfere with the system of
transfer between institutions and facilities
under the jurisdiction of the Youth
Authority."

The majority reject this clear grant of authority by
focusing on two cautionary statements in section 779.
The first requires juvenile court *408 judges who

amend or vacate a commitment order to "give due
consideration to the effect thereof upon the discipline
and parole system of the Youth Authority . . . ."
However, the absence of prohibitory language in the
sentence underscores the fact that the Legislature did
not intend to prevent juvenile courts from setting
aside commitment orders. Rather, the Legislature
merely sought to have the court deliberate upon the
effect of vacating a commitment, to insure that the
court does not hastily or unnecessarily interfere with
parole determinations. [FN4

FN4. In this case, the judge expressly
considered the effect of his order. He
acknowledged that "a court should not step
in in case after case with the Youth
Authority unless there is a serious reason for
it." He concluded that under the proper
circumstances,  vacating an  earlier
commitment would not intrude on the Youth
Authority's parole system or treatment plan.

The majority also focus on the fourth sentence of
section 779. There, after having given juvenile courts
the power to set aside Youth Authority commitments,
the Legislature states: "Except as in this section
provided, nothing in this chapter shall be deemed to
interfere with the (Youth Authority's) system of
parole and discharge **726 ***210 . . . ." (Italics
added.) It is curious that in describing this provision,
the majority omit reference to the italicized
introductory clause._ [FNS] (Maj. opn., Ante, p. 206
of 154 CalRptr., p. ---- of --- P.2d.) That clause
plainly signifies a legislative recognition that by
authorizing juvenile courts to set aside commitment
orders, the Legislature was creating an exception to
the Youth Authority's exclusive discretion in parole
matters. If the Legislature had not intended to allow
the exercise of judicial discretion in this area, it
would not have written the introductory clause. In
omitting that clause from their analysis, the majority
are less than faithful to the plain language and
meaning of the statute.

ENS. It is also curious that the majority
overlook section 1704, which provides that
"(n)othing in (the Youth Authority Act)
shall be deemed to interfere with or limit the
jurisdiction of the juvenile court." Under
this provision, the Legislature's grant of
discretion in parole matters to the Youth
Authority (ss 1711.3, 1765, 1766) cannot be
deemed to interfere with or limit the
juvenile court's continuing jurisdiction over
wards committed to the Youth Authority (s
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607). Yet this is precisely what the majority
do in holding that the juvenile court's
jurisdiction to set aside a commitment order
is limited to situations where the Youth
Authority has abused its discretion.

To reach their result, the majority also take great
liberty with the case law. The majority quote In re
Arthur N., supra, 16 Cal.3d at pages 237-238, 127
Cal.Rptr. 641, 545 P.2d 1345, for the proposition that
commitment to the Youth Authority "removes the
ward from the direct supervision of the juvenile
court." (Maj. opn., Ante, p. 207 of 154 Cal.Rptr., p. --
-- of --- P.2d.) However, the majority ignore the
footnote qualifying that statement: "The court may,
however, set aside the commitment on notice and
hearing and return the minor to the former wardship
status. (s 779.)" (16 _Cal.3d at p. 238, fn. 15, 127
Cal.Rptr. atp. 649, 545 P.2d at p. 1353.)

*409 Further, the majority's summary description of

Breed v. Superior Court (1976) 63 Cal.App.3d 773,
134 Cal.Rptr. 228, on which they heavily rely, is
misleading. (Maj. opn., Ante, p. 207 of 154 Cal.Rptr.,
p. - of --- P.2d.) In Breed, the Youth Authority
returned a difficult ward to the juvenile court. After
the court declined to set aside the original order
committing the ward to the Youth Authority, the
Youth Authority refused to accept his return. The
juvenile court then released the ward from his
interim custody until the Youth Authority agreed to
accept his return.

On these facts, the Court of Appeal held that the
juvenile court's temporary release of the minor was
“"a technical error" since section 779 prohibits
juvenile courts from interfering with the Youth
Authority's system of discharge Except where the
court changes, modifies or sets aside the original
order of commitment. (Id., at pp. 781, 788.) The
ward's release in Breed did not result from a change,
modification, or setting aside of the original
commitment. Indeed, the judge expressly declined to
do so. (Id., at pp. 782, 785, 134 Cal.Rptr. 228.) Thus,
Breed differs critically from this case and in no way
limits the power of juvenile courts to discharge
wards from the Youth Authority under the first
sentence of section 779. [FN6]

FNG6. The majority also quote out of context
Breed's statement that "(t)he Legislature has
properly delegated to the Youth Authority
the discretion to determine whether its
facilities will be or are of benefit to the
ward." (Id., at p. 785, 134 CalRptr. 228;

maj. opn., Ante, p. 207 of 154 Cal.Rptr., p. -
-— of --- P.2d.) The majority omit the
statutory authority Breed cites for this
proposition; sections 736 and 780. These
statutes respectively describe (1) the kinds
of persons whom the Youth Authority shall
accept (s 736), and (2) the kinds of persons
whom the Youth Authority may return to the
committing court (s 780). Neither provision
is involved in this case. Neither provision in
any way limits section 779's grant of
authority to juvenile courts to set aside an
original order committing a minor to the
Youth Authority.

Again, in citing In re Ronald E. (1977) 19 Cal.3d
315, 137 Cal.Rptr. 781, 562 P.2d 684, the majority
rely on a case which is inapposite. Ronald E. holds
that in the absence of authorizing legislation, parole
revocation proceedings may not be initiated in
juvenile court. (Id., at p. 326, 137 Cal.Rptr. 781, 562
P.2d 684.) This holding is entirely consistent with the
juvenile courts' power to set ***211 **727 aside
Youth Authority commitments since sgection 779
expressly authorizes such action. '

Finally, the majority seek support in Holder v.
Superior Court (1970)_1 Cal.3d 779, 83 Cal.Rptr.
353, 463 P.2d 705 and Alanis v. Superior Court
(1970) 1 Cal.3d 784, 83 Cal.Rptr. 355, 463 P.2d 707.
Holder and Alanis are readily distinguished from the
present case since they both involve interpretation of
the adult sentencing law as opposed to the Juvenile
Court Law. The adult law includes no provisions
comparable to sections 775, 778 and 779. The courts'
broad powers to change Juvenile dispositionsunder
*410 these sections are in keeping with the special
concern of the Juvenile Court Law with the welfare
and rehabilitation of young people under its
jurisdiction. (s 202; see, e. g., T. N. G. v. Superior
Court (1971) 4 Cal.3d 767, 775, 94 Cal.Rptr. 813,

484 P.2d 981.)

Clearly, the case law does not support the majority's
conclusion that the Legislature did not mean what it
plainly stated in sections 775, 778 and 779. These
statutes give juvenile courts the authority to set aside
Youth Authority commitments to promote a ward's
best interests. Nothing in these statutes purports to
limit this power to situations where the Youth
Authority "has failed to comply with law or has
abused its discretion." (Maj. opn., Ante, p. 208 of 154
CalRptr., p. ---- of --- P.2d.) To the contrary, the
Court is accorded great discretion in determining
whether the circumstances justify a change in
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disposition or total termination of the court's
jurisdiction._[EN7] (See fn. 1, Ante ; Inre W. R. W.
(1971) 17 Cal.App.3d 1029, 1037, 95 Cal.Rptr. 354.)
"(Dn the absence of a clear showing of abuse of
discretion, an appellate court is not free to interfere
with the trial court's order." (In re Corey (1964) 230
Cal.App.2d 813, 831-832, 41 Cal.Rptr. 379, 391.)

FN7. Indeed, the court has a Duty to
terminate its jurisdiction when it becomes
convinced on the evidence that the ward no
longer requires the court's supervision. (See,
e. g, In re Francecisco (1971) 16
Cal.App.3d 310, 314, 94 Cal.Rptr. 186.)

In the present case, a review of the evidence
establishes that the juvenile court did not abuse its
broad discretion in finding "a very great change of
circumstances” and in setting aside Owen's Youth
Authority commitment. The annual review made by
Owen's immediate supervisors at the Youth Authority
indicated that Owen had made "superior progress" in
achieving the goals set in his rehabilitation program,
and that his schoolwork was "outstanding." The
report also stated that Owen "possessed leadership
qualities,” avoided negative influences, and was a
"self-starter." The report concluded that "he should
have no problem whatsoever maintaining any job he
should happen to have." Owen's evaluators
recommended his release.

In addition, a psychiatrist testifying on Owen's
behalf stated that Owen had arrived at a philosophical
understanding of his role in his father's death and that
the chance of a recurrence of such violence was
remote. The Youth Authority's experts agreed that the
killing was an isolated incident and that Owen was
not a hazard to the community.

Further, the evidence was uncontradicted that Owen
had the potential ability to play professional baseball.
However, the Youth Authority facilities where he
was confined were inadequate to develop this talent.

*411 On this record, it is clear that substantial
evidence supported the trial judge's determination in
this case. The evidence showed that Owen had made
significant progress in the Youth Authority, that he
was not a threat to the safety of the public, and that
his educational and professional opportunities would
be enhanced by his release. Experts for both Owen
and the Youth Authority testified that denial of
release could impede his progress. The trial court's
decision to set aside the Youth Authority
commitment and to order outpatient psychiatric care

for Owen was well within its discretion.
The trial court's order should be affirmed.
TOBRINER and NEWMAN, JJ., concur.

Hearing denied; BIRD, C. J., and TOBRINER, J.,
dissenting,

23 Cal.3d 398, 592 P.2d 720, 154 Cal.Rptr. 204

END OF DOCUMENT
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SB 459 Senate Bill - CHAPTEREDBILL NUMBER: SB 459 CHAPTERED
BILL TEXT

CHAPTER 4

FILED WITH SECRETARY OF STATE APRIL 8, 2003
APPROVED BY GOVERNOR APRIL 7, 2003

PASSED THE SENATE APRIL 7, 2003

PASSED THE ASSEMBLY APRIL 7, 2003

AMENDED IN ASSEMBLY APRIL 3, 2003

AMENDED IN SENATE MARCH 17, 2003

AMENDED IN SENATE MARCH 12, 2003

AMENDED IN SENATE MARCH 10, 2003

INTRODUCED BY Senator Burton
FEBRUARY 20, 2003

.An act to amend Sections 731, 779, 780, 1000.7, 1009, 1176, 1177,
1178, 1179, 1703, 1712, 1714, 1716, 1717, 1718, 1719, 1720, 1721,
1722, 1723, 1725, 1726, 1732.8, 1737, 1737.1, 1752.82, 1754, 1757,
1760, 1765, 1766, 1766.1, 1767.1, 1767.3, 1767.4, 1767.5, 1768.10,
1772, 1778, 1780, 1781, 1800, 1802, and 1830 of, to add Sections
1731.8 and 1800.5 to, and to repeal Sections 1724 and 1727 of, the
Welfare and Institutions Code, relating to juvenile offenders, making
an appropriation therefor, to take effect immediately, as an
appropriation for the usual and current expenses of the state.

LEGISLATIVE COUNSEL'S DIGEST

SB 459, Burton. Youthful Offender Parole Board.

(1) Existing law sets forth the powers and duties of the Youthful
Offender Parole Board, including the power to consider and make
decisions regarding eligibility for parole for wards who have been
committed to the Department of the Youth Authority.

This bill would abolish the Youthful Offender Parole Board and
instead create the Youth Authority Board within the Department of the
Youth Authority. The bill would consolidate the duties of the
Youthful Offender Parole Board in the Department of the Youth
Authority and the Youth Authority Board, as specified, and make
related and conforming changes. The bill would set forth the
membership of the Youth Authority Board and would require those
members to recelve specified training. The bill would require the
Youth Authority Board to exercise specified powers and duties,

- including discharges of commitment, orders to parole and conditions
thereof, revocation or suspension of parole, and disciplinary
appeals. The bill would require the Department of the Youth
Authority to exercise specified powers and duties, including
determining offense categories, setting parole consideration dates,
making decisions regarding disciplinary actions, and returning
persons to the court of commitment for redisposition by the court.
The bill would also require the department to notify the probation
department and the court of the parole consideration dates. The bill
would also require the Department of the Youth Authority to provide
the court and the probation department with a treatment plan for the
ward, and an estimated timeframe within which the treatment
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recommended by the court will be provided, as specified. The bill
would require the department to conduct an annual review of the case
of each ward and to provide copies of the review to the court and the
probation department. The bill would also provide that a minor may
not be held in physical confinement for a period of time in excess of
the maximum term of physical confinement set by the court, as
specified. These provisions described above would become operative
on January 1, 2004.

(2) The bill would express the intent of the Legislature that the
Youth Authority Board be housed within the Department of the Youth
Authority. The bill would require the Department of General Services
to evaluate options regarding current leases and to determine when a
move 1is appropriate.

(3) The bill would appropriate the sum of $1,550,000 from the
General Fund to the Youthful Offender Parole Board to supplement
funding provided in the Budget Act of 2002.

(4) The bill would declare that it is to take effect immediately
as a statute providing an appropriation for the usual and current
expenses of the state. ‘

Appropriation: yes.

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 731 of the Welfare and Institutions Code is
amended to read:

731. (a) If a minor is adjudged a ward of the court on the ground
that he or she is a person described by Section 602, the court may
order any of the types of treatment referred to in Sections 727 and
730 and, in addition, may order the ward to make restitution, to pay
a fine up to the amount of two hundred fifty dollars ($250) for
deposit in the county treasury if the court finds that the minor has
the financial ability to pay the fine, or to participate in
uncompensated work programs or the court may commit the ward to a
sheltered-care facility or may order that the ward and his or her
family or guardian participate in a program of professional
counseling as arranged and directed by the probation officer as a
condition of continued custody of that minor or may commit the minor
to the Department of the Youth Authority.

(b} A minor committed to the Department of the Youth Authority may
not be held in physical confinement for a period of time in excess
of the maximum period of imprisonment which could be imposed upon an
adult convicted of the offense or offenses which brought or continued
the minor under the jurisdiction of the juvenile court. A minor
committed to the Department of the Youth Authority also may not be
held in physical confinement for a period of time in excess of the
maximum term of physical confinement set by the court based upon the
facts and circumstances of the matter or matters which brought or
continued the minor under the jurisdiction of the juvenile court,
which may not exceed the maximum period of adult confinement as
determined pursuant to this section. This section does not limit the
power of the Youth Authority Board to retain the minor on parole
status for the period permitted by Section 1769.

SEC. 2. Section 779 of the Welfare and Institutions Code is
amended to read:

779. The court committing a ward to the Youth Authority may
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thereafter change, modify, or set aside the order of commitment. Ten
days' notice of the hearing of the application therefor shall be
served by United States mail upon the Director of the Youth
Authority. In changing, modifying, or setting aside the order of
commitment, the court shall give due consideration to the effect
thereof upon the discipline and parole system of the Youth Authority
or of the correctional school in which the ward may have been placed
by the Youth Authority. Except as in this section provided, nothing
in this chapter shall be deemed to interfere with the system of
parole and discharge now or hereafter established by law, or by rule
of the Youth Authority, for the parole and discharge of wards of the
juvenile court committed to the Youth Authority, or with the
management of any school, institution, or facility under the
jurisdiction of the Youth Authority. Except as provided in this
section, this chapter does not interfere with the system of transfer
between institutions and facilities under the jurisdiction of the
Youth Authority. This section does not limit the authority of the
court to change, modify, or set aside an order of commitment after a
noticed hearing and upon a showing of good cause that the Youth
Authority is unable to, or failing to, provide treatment consistent
with Section 734.

However, before any inmate of a correctional school may be
transferred to a state hospital, he or she shall first be returned to
a court of competent jurisdiction and, after hearing, may be
committed to a state hospital for the insane in accordance with law.

SEC. 3. Section 780 of the Welfare and Institutions Code is
amended to read:

780. If any person who has been committed to the Youth Authority
appears to be an improper person to be received by or retained in any
institution or facility under the jurisdiction of the Department of
the Youth Authority or to be so incorrigible or so incapable of
reformation under the discipline of any institution or facility under
the jurisdiction of the department as to render his or her retention
detrimental to the interests of the department, the department may
order the return of that person to the committing court. However,
the return of any person to the committing court does not relieve the
department of any of its duties or responsibilities under the
original commitment, and that commitment continues in full force and
effect until it is vacated, modified, or set aside by order of the
court.

If any person is returned to the committing court, his or her
transportation shall be made, and the compensation therefor paid, as
provided for the order of commitment.

SEC. 4. Section 1000.7 of the Welfare and Institutions Code is
amended to read:

1000.7. Asg used in this chapter, "Youth Authority" "authority"
and "the authority" mean and refer to the Department of the Youth
Authority and "board" means and refers to the Youth Authority Board.

SEC. 5. Section 1009 of the Welfare and Institutions Code is
amended to read:

1009. The Department of the Youth Authority may order the return
of nonresident persons committed to the department or confined in
institutions or facilities subject to the jurisdiction of the
department to the states in which they have legal residence.

Whenever any public officer, other than an officer or employee of the
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department, receives from any private source any moneys to defray
the cost of that transportation, he or she shall jmmediately transmit
the moneys to the department. All moneys, together with any moneys
received directly by the department from private sources for
transportation of nonresidents, shall be deposited by the department
in the State Treasury, in augmentation of the current appropriation
for the support of the department.

SEC. 6. Section 1176 of the Welfare and Institutions Code is
amended to read: )

1176. When, in the opinion of the Youth Authority Board, any
person committed to or confined in any such school deserves parole
according to regulations established for the purpose, and it will be
to his or her advantage to be paroled, the board may grant parole
under conditions it deems best. A reputable home or place of
employment shall be provided for each person so paroled.

SEC. 7. Section 1177 of the Welfare and Institutions Code is
amended to read:

1177. When any person so paroled has proved his or her ability
for honorable self-support, the Youth Authority Board shall give him
or her honorable discharge. Any person on parole who violates the
conditions of his or her parole may be returned to the Youth
Authority.

SEC. 8. Section 1178 of the Welfare and Institutions Code is
amended to read:

1178. The Youth Authority Board may grant honorable discharge to
any person committed to or confined in any such school. The reason
for that discharge shall be entered in the records.

SEC. 9. Section 1179 of the Welfare and Institutions Code is
amended to read:

1179. (a) All persons honorably discharged from control of the
Youth Authority Board shall thereafter be released from all penalties
or disabilities resulting from the offenses for which they were
committed, including, but not limited to, any disqualification for
any employment or occupational license, or both, created by any other
provision of law. However, that a person shall not be eligible for
appointment as a peace officer employed by any public agency if his
or her appointment would otherwise be prohibited by Section 1029 of
the Government Code.

{b) Notwithstanding the provisions of subdivision (a), that person
may be appointed and employed as a peace officer by the Department
of the Youth Authority if (1) at least five years have passed since
his or her honorable discharge, and the person has had no misdemeanor
or felony convictions except for traffic misdemeanors since he or
she was honorably discharged by the board, or (2) the person was
employed as a peace officer by the department on or before January 1,
1983. ©No person who is under the jurisdiction of the department
shall be admitted to an examination for a peace officer position with
the department unless and until the person has been honorably
discharged from the jurisdiction of the department by the Youth
Authority Board.

(c) Upon the final discharge or dismissal of any such person, the
Department of the Youth Authority shall immediately certify the
discharge or dismissal in writing, and shall transmit the certificate
to the court by which the person was committed. The court shall
thereupon dismiss the accusation and the action pending against that
person.

SEC. 10. Section 1703 of the Welfare and Institutions Code is
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amended to read:

1703. As used in this chapter

(a) "Public offenses" means public offenses as that term is
defined in the Penal Code; )

{(b) "Court" includes any official authorized to impose sentence
for a public offense;

(c) "Youth Authority", "Authority", "authority" or "department"
means the Department of the Youth Authority;

{(d) "Board" or "board" means the Youth Authority Board.

(e} The masculine pronoun includes the feminine.

SEC. 11. Section 1712 of the Welfare and Institutions Code is
amended to read:

1712. (a) All powers, duties, and functions pertaining to the
care and treatment of wards provided by any provision of law and not
specifically and expressly assigned to the Youth Authority Board
shall be exercised and performed by the director. The director shall
be the appointing authority for all civil service positions of
employment in the department. The director may delegate the powers
and duties vested in him or her by law, in accordance with Section 7.

(b) The director is authorized to make and enforce all rules
appropriate to the proper accomplishment of the functions of the
Department of the Youth Authority. The rules shall be promulgated
and filed pursuant to Chapter 4.5 (commencing with Section 11371) of
Part 1 of Division 3 of Title 2 of the Government Code, and shall, to
the extent practical, be stated in language that is easily
understood by the general public.

(c) The Department of the Youth Authority shall maintain, publish,
and make available to the general public, a compendium of rules and
regulations promulgated by the department pursuant to this section.

(d) The following exceptions to the procedures specified in this
section shall apply to the Department of the Youth Authority:

(1) The department may specify an effective date that is any time
more than 30 days after the rule or regulation is filed with the
Secretary of State; provided that no less than 20 days prior to that
effective date, copies of the rule or regulation shall be posted in
conspicuous places throughout each institution and shall be mailed to
all persons or organizations who request them.

(2) The department may rely upon a summary of the information
compiled by a hearing officer; provided that the summary and the
testimony taken regarding the proposed action shall be retained as
part of the public record for at least one year after the adoption,
amendment, or repeal.

SEC. 12. Section 1714 of the Welfare and Institutions Code is
amended to read:

1714. The Director of the Youth Authority may transfer persons
confined in one institution or facility of the Department of the
Youth Authority to another.

SEC. 13. Section 1716 of the Welfare and Institutions Code is
amended to read:

1716. (a) There is in the Department of the Youth Authority a
Youth Authority Board, which shall be composed of six members, one of
whom shall be the Director of the Youth Authority who shall serve as
the ex officio nonvoting chair of the board. Other than the chair,
who is subject to appointment pursuant to Section 1711, the members
shall be appointed by the Governor, with the advice and consent of
the Senate, for a term of four years, and shall devote thelr entire
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time to its work.

(b} The individuals who were members of the Youthful Offender
Parole Board immediately prior to the effective date of this section
shall continue in their respective terms of office as members of the
Youth Authority Board as provided in this section. The positions
held by one of the members whose term ends on March 15, 2007, and by
one of the members whose term ends on March 15, 2006, shall be
eliminated on the effective date of this section, reducing the
composition of the board to five members, not including the position
held by the Director of the Youth Authority. All other members shall
continue to serve out their respective terms. Their successors
shall hold office for terms of four years. The members shall be
eligible for reappointment and shall hold office until the
appointment and qualification of their successors, with the term of
each new appointee to commence on the expiration date of the term of
his or her predecessor.

(c) All appointments to a vacancy occurring by reason of any cause
other than the expiration of a term shall be for the unexpired term.

(d) If the Senate, in lieu of failing to confirm, finds that it
cannot consider all or any of the appointments to the Youth Authority
Board adeguately because the amount of legislative business and the
probable duration of the session does not permit, it may adopt a
single house resolution by a majority vote of all members elected to
the Senate to that effect and requesting the resubmission of the
unconfirmed appointment or appointments at a succeeding session of
the Legislature, whether regular or extraordinary, convening on or
after a date fixed in the resolution. This resolution shall be filed
immediately after its adoption in the office of the Secretary of
State and the appointee or appointees affected shall serve subject to
later confirmation or rejection by the Senate.

SEC. 14. Section 1717 of the Welfare and Institutions Code is
amended to read:

1717. (a) Persons appointed to the Youth Authority Board shall
have a broad background in and ability for appraisal of youthful law
offenders and delinquents, the circumstances of delinquency for which
those persons are committed, and the evaluation of the individual's
progress toward reformation. Insofar as practicable, members shall be
selected who have a varied and sympathetic interest in youth
correction work including persons widely experienced in the fields of
corrections, sociology, law, law enforcement, mental health, and
education.

(b) The selection of persons and their appointment by the Governor
and confirmation by the Senate shall reflect as nearly as possible a
cross section of the racial, sexual, economic, and geographic
features of the state.

(c) The Director of the Youth Authority shall serve as the ex
officio nonvoting chair of the board. The chair shall be the
administrative head of the board and shall exercise all duties and
functions necessary to ensure that the responsibilities of the board
are successfully discharged.

(d) wWithin 60 days of appointment and annually thereafter, persons
appointed to the Youth Authority Board shall undergo a minimum of 40
hours of training in the following areas: treatment and training
programs provided to wards at Youth Authority institutions,
including, but not limited to, educational, vocational, mental
health, medical, substance abuse, psychotherapeutic counseling, and
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sex offender treatment programs; a review of current national
research on effective interventions with juvenile offenders and how
they compare to department program and treatment services; parole
services; board member duties and responsibilities; and a review of
factors influencing ward lengths of stay and ward recidivism rates
and their relationship to one another.

SEC. 15. Section 1718 of the Welfare and Institutions Code is
" amended to read:

1718. (a) The members of the board shall receive an annual salary
as provided for by Chapter 6 (commencing with Section 11550) of Part
1 of Division 3 of Title 2 of the Government Code and their actual
necessary traveling expenses to the same extent as is provided for
other state offices.

(b) The Governor may remove any member of the board for
misconduct, incompetency or neglect of duty after a full hearing by
the Board of Corrections.

SEC. 16. Section 1719 of the Welfare and Institutions Code is
amended to read:

1719. (a) The following powers and duties shall be exercised and
performed by the Youth Authority Board as such, or may be delegated
to a panel, member, or case hearing representative as provided in
Section 1721: discharges of commitment, orders to parole and
conditions thereof, revocation or suspension of parole, and
disciplinary appeals.

(b) Any ward may appeal an adjustment to his or her parole
consideration date to a panel comprised of at least two board
members.

(c) The following powers and duties shall be exercised and
performed by the Department of the Youth Authority: return of persons
to the court of commitment for redisposition by the court,
determination of offense category, setting of parole consideration
dates, conducting annual reviews, treatment program orders,
institution placements, furlough placements, return of nonresident
persons to the jurisdiction of the state of legal residence,
disciplinary decisionmaking, and referrals pursuant to Section 1800.

(d) The Department of the Youth Authority shall promulgate
policies and regulations implementing a departmentwide system of
graduated sanctions for addressing ward disciplinary matters. The
disciplinary decisionmaking system shall be employed as the
disciplinary system in department institutions, and shall provide a
framework for handling disciplinary matters in a manner that is
consistent, timely, proportionate, and ensures the due process rights
of wards. The department shall develop and implement a system of
graduated sanctions which distinguishes between minor, intermediate,
and serious misconduct. The department may extend a ward's parole
consideration date, subject to appeal pursuant to subdivision (b},
from one to not more than 12 months, inclusive, for a sustained
serious misconduct violation if all other sanctioning options have
been considered and determined to be unsuitable in light of the ward!
s previous case history and the circumstances of the misconduct. 1In
any case in which a parole consideration date has been extended, the
disposition report shall clearly state the reasons for the extension.

The length of any parole consideration date extension shall be
based on the seriousness of the misconduct, the ward's prior
disciplinary history, the ward's progress toward treatment
objectives, the ward's earned program credits, and any extenuating or
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mitigating circumstances. The department shall promulgate
regulations to implement a table of sanctions to be used in
determining parole consideration date extensions. The department
also may promulgate regulations to establish a process for granting
wards who have successfully responded to disciplinary sanctions a
reduction of up to 50 percent of any time acquired for disciplinary
matters.

SEC. 17. Section 1720 of the Welfare and Institutions Code is
amended to read:

1720. (a) The case of each ward shall be reviewed by the
Department of the Youth Authority within 45 days of arrival at the
department, and at other times as is necessary to meet the powers or
duties of the board.

(b) The department shall periodically review the case of each ward
for the purpose of determining whether existing orders and
dispositions in individual cases should be modified or continued in
force. These reviews shall be made as frequently as-the department
considers desirable and shall be made with respect to each ward at
intervals not exceeding one year.

{c) The ward shall be entitled to notice if his or her annual
review is delayed beyond one year after the previous annual review
hearing. The ward shall be informed of the reason for the delay and
of the date the review hearing is to be held.

(d) Failure of the department to review the case of a ward within
15 months of a previous review shall not of itself entitle the ward
to discharge from the control of the Youth Authority but shall
entitle him or her to petition the superior court of the county from
which he or she was committed for an order of discharge, and the
court shall discharge him or her unless the court is satisfied as to
the need for further control.

{e) Reviews conducted by the department pursuant to this section
shall be written and shall include, but not be limited to, the
following: wverification of the treatment or program goals and orders
for the ward to ensure the ward is receiving treatment and
programming that is narrowly tailored to address the correctional
treatment needs of the ward and is being provided in a timely manner
that is designed to meet the parole consideration date set for the
ward; an assessment of the ward's adjustment and responsiveness to
treatment, programming, and custody; a review of the ward's
disciplinary history and response to disciplinary sanctions; an
updated individualized treatment plan for the ward that makes
adjustments based on the review required by this subdivision; an
estimated timeframe for the ward's commencement and completion of the
treatment programs or services; and a review of any additional
information relevant to the ward!s progress.

(£) The department shall provide copies of the reviews prepared
pursuant to this section to the court and the probation department of
the committing county.

SEC. 18. Section 1721 of the Welfare and Institutions Code is
amended to read:

1721. (a) The Youth Authority Board shall adopt policies
governing the performance of its functions by the full board, or,
pursuant to delegation, by panels, or referees. Whenever the board
performs its functions meeting en banc in either public or executive
sessions to decide matters of policy, four members shall be present
and no action shall be valid unless it is concurred in by a majority
vote of those present.
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(b} Case hearing representatives from the Department of the Youth
Authority may be employed to participate with the board in the
hearing of cases and authority may be delegated to those persons as
provided in this section.

(¢} The board may delegate its authority to hear, consider, and
act upon cases to members or case hearing representatives, sitting
either on a panel or as a referee. A panel may consist of two or
more members, a member and a case hearing representative, or two case
hearing representatives. Two members of a panel shall constitute a
quorum, and no action of the panel shall be valid unless concurred in
by a majority vote of those present.

(d) When delegating its authority, the board may condition
finality of the decision of the panel or referee to whom authority is
delegated on concurrence of a member or members of the board. In ‘
determining whether, in any case, it shall delegate its authority and
the extent of such delegation, the board shall take into account the
degree of complexity of the issues presented by the case.

(e) The board shall adopt rules under which a person under the
jurisdiction of the Youth Authority or other persons, as specified in
those rules, may appeal any decision of a case hearing
representative. Any decision resulting in the extension of a parole
consideration date shall entitle a ward to appeal the decision to a
panel of at least two board members. The board shall consider and
act upon the appeal in accordance with those rules.

SEC. 19. Section 1722 of the Welfare and Institutions Code is
amended to read:

1722. (a) Any rules and regulations, including any resolutions
and policy statements,- promulgated by the Youth Authority Board,
shall be promulgated and filed pursuant to Chapter 3.5 (commencing
with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code, and shall, to the extent practical, be stated in
language that is easily understood by the general public.

(b) The board shall maintain, publish, and make available to the
general public, a compendium of its rules and regulations, including
any resolutions and policy statements, promulgated pursuant to this
section.

{(¢) The following exception to the procedures specified in this
section shall apply to the board: The chairperson may specify an
effective date that is any time more than 30 days after the rule or
regulation is filed with the Secretary of State; provided that no
less than 20 days prior to that effective date, copies of the rule or
regulation shall be posted in conspicuous places throughout each
institution and shall be mailed to all persons or organizations who
request them.

SEC. 20. Section 1723 of the Welfare and Institutions Code is
amended to read:

1723. (a) Except as provided in Section 1721, every order
granting and revoking parole and issuing final discharges to any
person under the jurisdiction of the Youth Authority shall be made by
the Youth Authority Board or its designee, as authorized by this
article.

(b) All other powers conferred to the Youth Authority Board may be
exercised through subordinates or delegated to the Department of the
Youth Authority under rules established by the board. Any person
subjected to an order of those subordinates or of the department
pursuant to that delegation may petition the board for review. The
board may review those orders under appropriate rules and
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regulations.

(c) All board designees shall be subject to the training required
pursuant to subdivision (d) of Section 1717.

SEC. 21. Section 1724 of the Welfare and Institutions Code is
repealed. . _

SEC. 22. Section 1725 of the Welfare and Institutions Code is
amended to read:

1725. The Youth Authority Board shall succeed to and shall
exercise and perform all powers and duties granted to, exercised by,
and imposed upon the Youthful Offender Parole Board, as authorized by
this article. The Youthful Offender Parole Board is abolished.

SEC. 23. Section 1726 of the Welfare and Institutions Code is
amended to read:

1726. (a) Employees of the Department of the Youth Authority who
are needed to support the functions of the Youth Authority Board
shall be selected and appointed pursuant to the State Civil Service
Act.

(b} A1l officers and employees of the Youthful Offender Parole -
Board who on January 1, 2004, are serving in the state civil service,
other than as temporary employees, as part of the direct staff of
the Youthful Offender Parole Board shall be transferred to the
Department of the Youth Authority and subject to retention pursuant
to Section 19050.9 of the Government Code.

SEC. 24. Section 1727 of the Welfare and Institutions Code is
repealed.

SEC. 25. Section 1731.8 is added to the Welfare and Institutioms
Code, to read:

1731.8. Notwithstanding any other provision of law, within 60
days of the commitment of a ward to the Department of the Youth
Authority, the department shall set an initial parole consideration
date for the ward and shall notify the probation department and the
committing juvenile court of that date. The department shall use the
category offense guidelines contained in Sections 4951 to 4957,
inclusive, of, and the deviation guidelines contained in subdivision
(i) of Section 4945 of, Title 15 of the California Code of
Regulations, that were in effect on January 1, 2003, in setting an
initial parole consideration date.

SEC. 26. Section 1732.8 of the Welfare and Institutions Code is
amended to read:

1732.8. (a) Notwithstanding any other law and subject to the
provisions of this section, the Director of the Youth Authority may
transfer to and cause to be confined within the custody of the
Director of Corrections any person 18 years of age or older who is
subject to the custody, control, and discipline of the Department of
the Youth Authority and who is scheduled to be returned, or has been
returned, to the Department of the Youth Authority from the
Department of Corrections after serving a sentence imposed pursuant
to Section 1170 of the Penal Code for a felony that was committed
while he or she was in the custody of the Department of the Youth
Authority.

(b) No person shall be transferred pursuant to this section until
and unless the person voluntarily, intelligently, and knowingly
executes a written consent to the transfer, which shall be
irrevocable.

(¢c) Prior to being returned to the Youth Authority, a person in
the custody of the Department of Corrections who is scheduled to be
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returned to the Department of the Youth Authority shall meet
personally with a Youth Authority parole agent or other appropriate
Department of the Youth Authority staff member. The parole agent or
staff member shall explain, using language clearly understandable to
the person, all of the following matters:

(1) What will be expected from the person when he or she returns
to a Youth Authority institution in terms of coopérative daily living
conduct and participation in applicable counseling, academic,
vocational, work experience, or specialized programming.

(2) The conditions of parole applicable to the person, and how
those conditions will be monitored and enforced while the person is
in the custody of the Yeuth Authority. ~

(3) The person's right under this section to voluntarily and
irrevocably consent to continue to be housed in an institution under
the jurisdiction of the Department of Corrections instead of being
returned to the Youth Authority.

(d) A person who has been returned to the Youth Authority after
serving a sentence described in subdivision (a) may be transferred to
the custody of the Department of Corrections if the person consents
to the transfer after having been provided with the explanations
described in subdivision (c).

(e) If a Youth Authority person consents to being housed in an
institution under the jurisdiction of the Department of Corrections
pursuant to this section, he or she shall be subject to the general
rules and regulations of the Department of Corrections. The Youth
Authority Board shall continue to determine the person's eligibility
for parole at the same intervals, in the same manner, and under the
same standards and criteria that would be applicable if the person
were confined in the Department of the Youth Authority. However, the
board shall not order or recommend any treatment, education, or
other programming that is unavailable in the institution where the
person is housed, and shall not deny parole to a person housed in the
institution based solely on the person's failure to participate in
programs unavailable to the person.

(f) Any person housed in an institution under the jurisdiction of
the Department of Corrections pursuant to this section who has not
attained a high school diploma or its equivalent shall participate in
educational or vocational programs, to the extent the appropriate
programs are available.

(g) Upon notification by the Director of Corrections that the
person should be no longer be housed in an institution under its
jurisdiction, the Department of the Youth Authority shall immediately
send for, take, and receive the person back into an institution
under its jurisdiction.

SEC. 27. Section 1737 of the Welfare and Institutions Code is
amended to read:

1737. When a person has been committed to the custody of the
authority, if it is deemed warranted by a diagnostic study and
recommendation approved by the director, the judge who ordered the
commitment or, if the judge is not available, the presiding judge of
the court, within 120 days of the date of commitment on his or her
own motion, or the court, at any time thereafter upon recommendation
of the director, may recall the commitment previously ordered and
resentence the person as if he or she had not previously been
sentenced. The time served while in custody of the authority shall
be credited toward the term of any person resentenced pursuant to
this section.

43




_12..

As used in this section, "time served while in custody of the
authority" means the period of time during which the person was
physically confined in a state institution by order of the Department
of the Youth Authority or the Youth Authority Board.

SEC. 28. Section 1737.1 of the Welfare and Institutions Code is
amended to read:

1737.1. Whenever any person who has been convicted of a public
offense in adult court and committed to and accepted by the
Department of the Youth Authority appears to be an improper person to
be retained by the department, or to be so incorrigible or so
incapable of reformation under the discipline of the department as to
render his or her detention detrimental to the interests of the
department and the other persons committed thereto, the department
may order the return of that person to the committing court. The
court may then commit the person to a state prison or sentence him or
her to a county jail as provided by law for punishment of the
offense of which he or she was convicted. The maximum term of
imprisonment for a person committed to a state prison under this
section shall be a period equal to the maximum term prescribed by law
for the offense of which he or she was convicted less the period
during which he or she was under the control of the department. This
section shall not apply to commitments from juvenile court.

As used in this section "period during which he or she was under
the control of the department" means the period of time during which
he or she was physically confined in a state institution by order of
the department or the Youth Authority Board.

SEC. 29. Section 1752.82 of the Welfare and Institutions Code is
amended to read: '

1752.82. {a) Whenever an adult or minor is committed to or housed
in a Youth Authority facility and he or she owes restitution to a
victim or a restitution fine imposed pursuant to Section 13967, as
operative on or before September 28, 1994, of the Government Code, or
Section 1202.4 of the Penal Code, or Section 1203.04, as operative
on or before August 2, 1994, of the Penal Code, or pursuant to
Section 729.6, as operative on or before August 2, 1995, Section
730.6 or 731.1, as operative on or before August 2, 1995, the
director may deduct a reasonable amount not to exceed 50 percent from
the wages of that adult or minor and the amount so deducted,
exclusive of the costs of administering this section, which shall be
retained by the director, shall be transferred to the California
Victim Compensation and Government Claims Board for deposit in the
Restitution Fund in the State Treasury in the case of a restitution
fine, or, in the case of a restitution order, and upon the request of
the victim, shall be paid directly to the victim. Any amount so
deducted shall be credited against the amount owing on the fine or to
the victim. The committing court shall be provided a record of any
payments.

(b} A victim who has requested that restitution payments be paid
directly to him or her pursuant to subdivision (a) shall provide a
current address to the Youth Buthority to enable the Youth Authority
to send restitution payments collected on the victim's behalf to the
victim.

(c) In the case of a restitution order, whenever the victim has
died, cannot be located, or has not requested the restitution
payment, the director may deduct a reasonable amount not to exceed 50
percent of the wages of that adult or minor and the amount so
deducted, exclusive of the costs of administering this section, which
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shall be retained by the director, shall be transferred to the
California Victim Compensation and Government Claims Board, pursuant
to subdivision (d), after one year has elapsed from the time the ward
is discharged by the Youth Authority Board. Any amount so deducted
shall be credited against the amount owing to the victim. The funds
so transferred shall be deposited in the Restitution Fund.

(d) If the Youth Authority has collected restitution payments on
behalf of a victim, the victim shall request those payments no later
than one year after the ward has been discharged by the Youth
Authority Board. Any victim who fails to request those payments
within that time period shall have relinquished all rights to the
payments, unless he or she can show reasonable cause for failure to
request those payments within that time period.

(e) The director shall transfer to the California Victim
Compensation and Government Claims Board all restitution payments
collected prior to the effective date of this section on behalf of
victims who have died, cannot be located, or have not requested
restitution payments. The California Victim Compensation and
Government Claims Board shall deposit these amounts in the
Restitution Fund.

(f) For purposes of this section, "victim" includes a victim's
immediate surviving family member, on whose behalf restitution has
been ordered.

SEC. 30. Section 1754 of the Welfare and Institutions Code is
amended to read:

1754. Nothing in this chapter shall be taken to give the Youth
Authority Board or the director control over existing facilities,
institutions or agencies; or to require them to serve the board or
the director inconsistently with their functions, or with the
authority of their officers, or with the laws and regulatiomns
governing their activities; or to give the board or the director
power to make use of any private institution or agency without its
consent; or to pay a private institution or agency for services which
a public institution or agency is willing and able to perform:

SEC. 31. Section 1757 of the Welfare and Institutions Code is
amended to read:

1757. The director may inspect all public institutions and
agencies whose facilities he or she is authorized to utilize and all
private institutions and agencies whose facilities he or she is
using. Every institution or agency, whether public or private, is
required to afford the director reasonable opportunity to examine or
consult with persons committed to the Youth Authority who are for the
time being in the custody of the institution or agency.

SEC. 32. Section 1760 of the Welfare and Institutions Code is
amended to read:

1760. The director is hereby authorized when necessary and when
funds are available for these purposes to establish and operate any
of the following:

(a) Places for the detention, prior to examination and study, of
all persons committed to the Youth Authority.

(b} Places for examination and study of persons committed to the
Youth Authority.

(c) Places of confinement, educational institutions, hospitals and
other correctional or segregative facilities, institutions and
agencies,, for the proper execution of the duties of the Youth
Authority.

(d) Agencies and facilities for the supervision, training, and
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control of persons who have not been placed in confinement or who
have been released from confinement by the Youth Authority Board upon
conditions, and for aiding those persons to find employment and
assistance.

(e) Agencies and facilities designed to aid persons who have been
discharged by the Youth Authority Board in finding employment and in
leading a law-abiding existence.

SEC. 33. Section 1765 of the Welfare and Institutions Code is
amended to read:

1765. (a) Except as otherwise provided in this chapter, the
Department of the Youth Authority and the Youth Authority Board shall
keep under continued study a person in their control and shall
retain him or her, subject to the limitations of this chapter, under
supervision and control so long as in their judgment that control is
necessary for the protection of the public.

(b) The board shall discharge that person as soon as in its
opinion there is reasonable probability that he or she can be given
full liberty without danger to the public.

SEC. 34. Section 1766 of the Welfare and Institutions Code is
amended to read:

1766. (a) When a person has been committed to the Department of
the Youth Authority, the Youth Authority Board may, according to
standardized review and appeal procedures established by the board in
policy and regulation and subject to the powers and duties
enumerated in subdivision (a) of Section 17189:

(1) Permit the ward his or her liberty under supervision and upon
conditions it believes are best designed for the protection of the
public.

(2) Order his or her confinement under conditions it believes best
designed for the protection of the public pursuant to the purposes
set forth in Section 1700, except that a person committed to the
Youth Authority pursuant to Sections 731 or 1731.5 may not be held in
physical confinement for a total period of time in excess of the
maximum periods of time set forth in Section 731. Nothing in this
subdivision limits the power of the board to retain the minor or the
young adult on parole status for the period permitted by Sections
1769, 1770, and 1771.

(3) Order reconfinement or renewed release under supervision as
often as conditions indicate to be desirable.

(4) Revoke or modify any parole or disciplinary appeal order.

(5) Modify an order of discharge if conditions indicate that such
modification is desirable and when that modification is to the
benefit of the person committed to the authority.

(6) Discharge him or her from its control when it is satisfied
that discharge is consistent with the protection of the public.

{b) Within 60 days of intake, the department shall provide the
court and the probation department, with a treatment plan for the
ward.

(c) A ward shall be entitled to an appearance hearing before a
review panel of Youth Authority Board members for any action that
would result in the extension of a parole consideration date pursuant
to subdivision (e) of Section 1721.

(d) The department shall promulgate policies and regulations to
implement this section.

(e} Commencing on July 1, 2004,.and annually thereafter, for the
preceding fiscal year, the department shall collect and make
available to the public the following information:
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(1) The total number of ward case reviews conducted by the
department and the Youth Authority Board, categorized by guideline
category.

(2) The number of parole consideration dates for each category set
at guideline, above guideline, and below guideline.

(3) The number of ward case reviews resulting in a change to a
parole consideration date, including the category assigned to the
ward, the amount of time added to or subtracted from the parole
consideration date, and the specific reason for the change.

(4) The percentage of wards who have had a parole consideration
date changed to a later date, the percentage of wards who have had a
parole consideration date changed to an earlier date, and the average
annual time added or subtracted per case.

(5) The number and percentage of wards who, while confined or on
parole, are charged with a new misdemeanor or felony criminal
offense. )

{(6) Bny additional data or information identified by the
department as relevant. ‘

(f) As used in subdivision (e), the term "ward case review" means
any review of a ward that changes, maintains, or appreciably affects
the programs, treatment, or placement of a ward.

SEC. 35. Section 1766.1 of the Welfare and Institutions Code is
amended to read:

1766.1. When permitting an adult or minor committed to the
Department of the Youth Authority his or her liberty pursuant to
subdivision {(a) of Section 1766, the Youth Authority Board shall
impose as a condition thereof that the adult or minor pay in full any
restitution fine or restitution order imposed pursuant to Section
13967, as operative on or before September 28, 1994, of the
Government Code, or Section 1202.4 of the Penal Code, or Section
1203.4, as operative on or before August 2, 1994, of the Penal Code,
or Section 730.6 or 731.1, as operative on or before August 2, 1995.
Payment shall be in installments set in an amount consistent with
the adult's or minor's ability to pay.

SEC. 36. Section 1767.1 of the Welfare and Institutions Code is
amended to read:

1767.1. At least 30 days before the Youth Authority Board meets
to review or consider the parole of any person who has been committed
to the control of the Department of the Youth Authority for the
commission of any offense described in subdivision (b), paragraph (2)
of subdivision (d), or subdivision (e) of Section 707, or for the
commission of an offense in violation of paragraph (2) of subdivision
(a) of Section 262 or paragraph (3) of subdivision (a) of Section
261 of the Penal Code, the board shall send written notice of the
hearing to each of the following persons: the judge of the court
that committed the person to the authority, the attorney for the
person, the district attorney of the county from which the person was
committed, the law enforcement agency that investigated the case,
and the victim pursuant to Section 1767. The board shall also send a
progress report regarding the ward to the judge of the court that
committed the person at the same time it sends the written notice to,
the judge. :

Each of the persons so notified shall have the right to submit a
written statement to the board at least 10 days prior to the decision
for the board's consideration. Nothing in this subdivision shall be
construed to permit any person so.notified to attend the hearing.
With respect to the parole of any person over the age of 18 years,
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the presiding officer of the board shall state findings and
supporting reasons for the decision of the board. The findings and
reasons shall be reduced to writing, and shall be made available for
inspection by members of the public no later than 30 days from the
date of the decision.

SEC. 37. Section 1767.3 of the Welfare and Institutions Code is
amended to read: ‘

1767.3. (a) The Youth Authority Board may suspend, cancel, or
revoke any parole and may order returned to custody of the department
any person committed to it who is on parole.

(b) The written order of the director is a sufficient warrant for
any peace officer to return to the custody of the department any
person committed to it who is on parole or who has been permitted his
or her liberty on condition. '

(c) The written order of the Director of the Youth Authority is a
sufficient warrant for any peace officer to return to the custody of
the department, pending further proceedings before the Youth
Authority Board or the Board of Prison Terms, any person committed
to, or in the custody of, the department who is on parole or who has
been permitted his or her liberty on condition, or for any peace
officer to return to the custody of the department any person who has
escaped from the custody of the department or from any institution
or facility in which he or she has been placed by the department.

(d) All peace officers shall execute the orders in like manner as
a felony warrant.

SEC. 38. Section 1767.4 of the Welfare and Institutions Code is
amended to read: '

1767.4. Whenever any person paroled by the Youth Authority Board
is returned to the department upon the order of the director by a
peace officer or probation officer, the officer shall be paid the
same fees and expenses as are allowed those officers by law for the
transportation of persons to institutions or facilities under the
jurisdiction of the department.

SEC. 39. Section 1767.5 of the Welfare and Institutions Code is
amended to read:

1767.5. The authority may pay any private home for the care of
any person committed to the authority and paroled by the Youth
Authority Board to the custody of the private home (including both
persons committed to the authority under this chapter and persons
committed to it by the juvenile court) at a rate to be approved by
the Department of Finance. Payments for the care of paroled persons
may be made from funds available to the authority for that purpose,
or for the support of the institution or facility under the
jurisdiction of the authority from which the person has been paroled.

SEC. 40. Section 1768.10 of the Welfare and Institutions Code 1is
amended to read:

1768.10. Notwithstanding any other law, the Youth Authority Board
may require a person under its jurisdiction or control to submit to
an examination or test for tuberculosis when the board reasonably
suspects that the parolee has, has had, or has been exposed to,
tuberculosis in an infectious stage. For purposes of this section, an
"examination or test for tuberculosis" means testing and followup
examinations or treatment according to the Centers for Disease
Control and the American Thoracic Society recommendations in effect
at the time of the initial examination.

SEC. 41. Section 1772 of the Welfare and Institutions Code ‘is
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amended to read:

1772. (a) Subject to subdivision (b}, every person honorably
discharged from control by the Youth Authority Board who has not,
during the period of control by the authority, been placed by the
authority in a state prison shall thereafter be released from all
penalties and disabilities resulting from the offense or crime for
which he or she was committed, and every person discharged may
petition the court which committed him or her, and the court may upon
that petition set aside the verdict of guilty and dismiss the
accusation or information against the petitioner who shall thereafter
be released from all penalties and disabilities resulting from the
offense or crime for which he or she was committed, including, but
not limited to, any disqualification for any employment or
occupational license, or both, created by any other provision of law.

(b) Notwithstanding subdivision (a):

(1) A person described by subdivision (a) shall not be eligible
for appointment as a peace officer employed by any public agency if
his or her appointment would otherwise be prohibited by Section 1029
of the Government Code. However, that person may be appointed and
employed as a peace officer by the Department of the Youth Authority
if (A) at least five years have passed since his or her honorable
discharge, and the person has had no misdemeanor or felony
convictions except for traffic misdemeanors since he or she was
honorably discharged by the Youth Authority Board, or (B) the person
was employed as a peace officer by the Department of the Youth
Authority on or before January 1, 1983. No person who is under the
jurisdiction of the Department of the Youth Authority shall be
admitted to an examination for a peace officer position with the
department unless and until the person has been honorably discharged
from the jurisdiction of the Youth Authority Board.

(2) A person described by subdivision (a) is subject to Sections
12021 and 12021.1 of the Penal Code.

(3) The conviction of a person described by subdivision (a) for an
offense listed in subdivision (b) of Section 707 is admissible in a
subsequent criminal, juvenile, or civil proceeding if otherwise
admissible, if all the following are true:

({A) The person was 16 years of age or older at the time he or she
committed the offense.

(B) The person was found unfit to be dealt with under the juvenile
court law pursuant to Section 707 because he or she was alleged to
have committed an offense listed in subdivision (b) of Section 707.

(C) The person was tried as an adult and convicted of an offense
listed in subdivision (b) of Section 707.

(D) The person was committed to the Department of the Youth
Authority for the offense referred to in subparagraph (C).

(4) The conviction of a person described by subdivision (a) may be
used to enhance the punishment for a subsequent offense.

(5) The conviction of a person who is 18 years of age or older at
the time he or she committed the offense is admissible in a
subsequent civil, criminal, or juvenile proceeding, if otherwise
admissible pursuant to law. ‘

(¢) Every person discharged from control by the Youth Authority
Board shall be informed of the provisions of this section in writing
at the time of discharge.

(d) "Honorably discharged" as used in this section means and
includes every person whose discharde is based upon a good record on
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parole.
SEC. 42. Section 1778 of the Welfare and Institutions Code is
amended to read:

1778. Notwithstanding Section 11425.10 of the Government Code,
Chapter 4.5 (commencing with Section 11400) of Part 1 of Division 3
of Title 2 of the Government Code does not apply to a parole hearing
or other adjudication concerning rights of a person committed to the
control of the Youth Authority conducted by the Department of the
Youth Authority or the Youth Authority Board.

SEC. 43. Section 1780 of the Welfare and Institutions Code is
amended to read:

1780. If the date of discharge occurs before the expiration of a
period of control equal to the maximum term prescribed by law for the
offense of which he or she was convicted, and if the Department of
the Youth Authority believes that unrestrained freedom for that
person would be dangerous to the public, the Department of the Youth
Authority shall petition the court by which the commitment was made.

The petition shall be accompanied by a written statement of the
facts upon which the department bases its opinion that discharge from
its control at the time stated would be dangerous to the public, but

a petition may not be
dismissed merely because of its form or an asserted insufficiency of
its allegations; every order shall be reviewed upon its merits.

SEC. 44. Section 1781 of the Welfare and Institutions Code is
amended to read:

1781. Upon the filing of a petition under this article, the court
shall notify the.person whose liberty is involved, and if he or she
is a minor, his or her parent or guardian if practicable, of the
application and shall afford him or her an opportunity to appear in
court with the aid of counsel and of process to compel attendance of
witnesses and production of evidence. When he or she is unable to
provide his or her own counsel, the court shall appoint counsel to
represent him or her.

In the case of any person who is the subject of such a petition
and who is under the control of the Youth Authority for the
commission of any offense of rape in violation of paragraph (1) or
(2) of subdivision (a) of Section 262 or subdivision (2) or
subdivision (3) of Section 261 of the Penal Code, or murder, the
Department of the Youth Authority shall send written notice of the
petition and of any hearing set for the petition to each of the
following persons: the attorney for the person who is the subject of
the petition, the district attorney of the county from which the
person was committed, and the law enforcement agency that
investigated the case. The department shall also send written notice
to the victim of the rape or the next of kin of the person murdered i
if he or she requests notice from the department and keeps it ‘
apprised of his or her current mailing address. Notice shall be sent |
at least 30 days before the hearing.

SEC. 45. Section 1800 of the Welfare and Institutions Code is
amended to read:

1800. Whenever the Department of the Youth Authority determines
that the discharge of a person from the control of the department at
the time required by Section 1766, 1769, 1770, 1770.1, or 1771, as
applicable, would be physically dangerous to the public because of
the person's mental or physical deficiency, disorder, or abnormality,
the department, through its director, shall request the prosecuting
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attorney to petition the committing court for an order directing that
the person remain subject to the control of the authority beyond

that time. The petition shall be filed at least 90 days before the
time of discharge otherwise required. The petition shall be
accompanied by a written statement of the facts upon which the
department bases its opinion that discharge from control of the
department at the time stated would be physically dangerous to the
public, but the petition may not be dismissed and an order may not be
denied merely because of technical defects in the application.

The prosecuting attorney shall promptly notify the Department of
the Youth Authority of a decision not to file a petition. _

SEC. 46. Section 1800.5 is added to the Welfare and Institutions
Code, to read:

1800.5. Notwithstanding any other provision of law, the Youth
Authority Board may request the Director of the Youth Authority to
review any case where the department has not made a request to the
prosecuting attorney pursuant to Section 1800 and the board finds
that the ward would be physically dangerous to the public because of
the ward's mental or physical deficiency, disorder, or’ abnormality.
Upon the board's request, a mental health professional designated by
the director shall review the case and thereafter may affirm the
finding or order additional assessment of the ward. If, after
review, the mental health designee affirms the initial finding,
concludes that a subsequent assessment does not demonstrate that a
ward is subject to extended detention pursuant to Section 1800, or
fails to respond to a request from the board within the - timeframe
mandated by this section, the board thereafter may request the
prosecuting attorney to petition the committing court for an order
directing that the person remain subject to the control of the
authority pursuant to Section 1800 if the board continues to find
that the ward would be physically dangerous to the public because of
the ward's mental or physical deficiency, disorder, or abnormality.
The board's request to the prosecuting attorney shall be accompanied
by a copy of the ward's file and any documentation upon which the
board bases its opinion, and shall include any documentation of the
department's review and recommendations made pursuant to this
section. Any request for review pursuant to this section shall be
submitted to the director not less than 120 days before the date of
final discharge, and the review shall be completed and transmitted to
the board not more than 15 days after the request has been received.

SEC. 47. Section 1802 of the Welfare and Institutions Code is
amended to read:

1802. When an order for continued detention is made as provided
in Section 1801, the control of the authority over the person shall
continue, subject to the provisions of this chapter, but, unless the
person is previously discharged as provided in Section 1766, the
authority shall, within two years after the date of that order in the
case of persons committed by the juvenile court, or within two years
after the date of that order in the case of persons committed after
conviction in criminal proceedings, file a new application for
continued detention in accordance with the provisions of Section 1800
if continued detention is deemed necessary. These applications may

be repeated at intervals as often as in the opinion of the authority

may be necessary for the protection of the public, except that the
department shall have the power, in order to protect other persons in
the custody of the department to transfer the custody of any person
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over 21 years of age to the Director of Corrections for placement in
the appropriate institution.

Each person shall be discharged from the control of the authority
at the termination of the period stated in this section unless the
authority has filed a new application and the court has made a new
order for continued detention as provided above in this section.

SEC. 48. Section 1830 of the Welfare and Institutions Code is
amended to read:

1830.. The Director of the Youth Authority may participate in a
local work furlough program established pursuant to subdivision (a)
of Section 1208 of the Penal Code, or conduct or discontinue a work

furlough rehabilitation program, in accordance with the provisions of

this article, for appropriate classes of wards at one or more Youth
Authority institutions. He or she may designate any officer or

employee of the department to be the Youth Authority work furlough
administrator and may assign personnel to assist the administrator.

SEC. 49. It is the intent of the Legislature that the Youth
Authority Board be housed within the Department of the Youth
Authority. The Department of General Services shall evaluate the
options regarding current leases and determine when a move is
appropriate.

SEC. 50. The sum of one million five hundred and fifty thousand
dollars ($1,550,000) is hereby appropriated from the General Fund to
the Youthful Offender Parole Board to supplement funding provided in
Item 5450-001-0001 of the Budget Act of 2002.

SEC. 51. This act makes an appropriation for the usual current
expenses of the state within the meaning of Article IV of the
Constitution and shall go into immediate effect.

SEC. 52. Sections 1 to 49, inclusive, of this act shall become
operative on January 1, 2004.
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Exhibit B

Hearing Date: March 23, 2012
J:\mandates\2004\TC\04-TC-02\TC\dsa

ITEM

TEST CLAIM
DRAFT STAFF ANALYSIS

Welfare and Institutions Code Sections 779, 1731.8, 1719, 1720
Statutes 2003, Chapter 4

Juvenile Offender Treatment Program Court Proceedings
04-TC-02

County of Los Angeles, Claimant
EXECUTIVE SUMMARY

This test claim makes allegations regarding the duties of public defenders in the juvenile justice
system as a result of a test claim statute that realigned the duties of the former Youthful Offender
Parole Board (YOPB)® and the California Youth Authority (CYA).?

The purpose of the test claim legislation (Stats. 2003, ch. 4) was to “consolidate the operations of
the Youthful Offender Parole Board under the Department of the Youth Authority and make
related changes to the juvenile law.” The test claim statute abolished the YOPB and created the
Youth Authority Board within the Department of the Youth Authority. The board’s duties were
condensed to issues of discharge and parole of the juvenile, parole revocations, and disciplinary
appeals. The remaining duties of the YOPB were shifted to the CYA.

Although the test claim statute (Stats. 2003, ch. 4) added, repealed or amended 48 statutes, only
four were pled by the claimant: Welfare and Institutions Code sections 779, 1719, 1720 and
1731.8. As amended, these statutes: (1) clarified the authority of the juvenile court to change,
modify, or set aside a prior order of commitment; (2) shifted the duty to set parole consideration
dates from the YOPB to the CYA,; (3) transferred the duties regarding the annual review of the
ward from the YOPB to the CYA,; and (4) specified that CYA shall provide copies of the reviews
to the court and the county probation department.

The claimant argues that these changes have resulted in reimbursable increased costs to county
public defenders.

Procedural History

Claimant Los Angeles County submitted the test claim on December 22, 2004. The Commission
has not received comments from the state or other interested parties on the test claim.

! The Youthful Offender Parole Board (YOPB) became the Youth Authority Board under the
2003 test claim statute, and in 2005 became the Board of Parole Hearings (Welf. & Inst. Code,
8 1716). Thus, references in this analysis to the Youth Authority Board also include the Board
of Parole Hearings.

2 The California Youth Authority (CYA) was renamed the Division of Juvenile Justice (DJJ) in a
2005 reorganization, so all references to the Youth Authority or CYA in this analysis now apply
to the DJJ.
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Positions of Parties and Interested Parties

The claimant alleges that the test claim statutes impose a reimbursable state-mandated program
under article XI1I B, section 6 of the California Constitution and Government Code section
17514 for public defenders to perform the following duties that are “reasonably necessary in
implementing” the test claim statutes:

1. Review case and court files, mental health, school, medical, psychological and
psychiatric records and familiarize themselves with treatment and service needs of the
youth;

2. Review court documents to assure court has followed the mandates of SB 459;

3. Prepare and argue motions in cases where the court has not followed the mandates of
SB 459 in its dispositional orders;

4. Contact, visit and interview public defender clients sentenced to the California Youth
Authority (CYA);

5. Monitor the setting of parole consideration dates to assure they comply with statutory
mandates;

6. Assess CYA treatment plans to assure they comply with statutory mandates, needs of
the client and orders of the court;

7. Review CYA files, including education, special education, mental health, behavioral,
gang and any other specialized files (all kept in separate locations);

8. Monitor the provision of treatment and other services;

9. Advocate for the provision of needed treatment and services within the CYA system,
including advocacy at individual education plan [IEP], treatment plan, and similar
meetings;

10. File motions in the sentencing court pursuant to Welfare and Institutions Code
section 779 where the client’s needs are not being adequately addressed by CYA.

11. Coordinate with the Youth Authority in order to assist our clients in preparing for
parole hearings, and represent our clients at parole hearings in appropriate cases.

Commission Responsibilities

Under article XII1 B, section 6 of the California Constitution, local governments are entitled to
reimbursement for the costs of state-mandated new programs or higher levels of service. In
order for local governments to be eligible for reimbursement, one or more similarly situated local
governments must file a test claim with the Commission. *“Test claim” means the first claim
filed with the Commission alleging that a particular statute or executive order imposes costs
mandated by the state. Test claims function similarly to class actions and all members of the
class have the opportunity to participate in the test claim process and all are bound by the final
decision of the Commission for purposes of that test claim.

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes
over the existence of state-mandated programs within the meaning of article X111l B, section 6. In

2
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making its decisions, the Commission cannot apply article XIII B as an equitable remedy to cure
the perceived unfairness resulting from political decisions on funding priorities.

Claims

The following chart provides a brief summary of the claims, the issues raised by the claimant and

staff’s recommendation.

Claim

Description

Recommendation

Court Orders to Modify or Set
Aside Order of Commitment -
Welfare and Institutions Code
section 779

The amendment adds a sentence
stating that the statute does not limit
the authority of the court to change,
modify or set aside an order of
commitment after a noticed hearing
and upon a showing of good cause
that CYA is not providing treatment
consistent with section 734.

The claimant contends that the test
claim statute, for the first time, allows
the court to “substitute its judgment
for the CYA” and change CYA
treatment plans, thus requiring public
defenders to file motions in the
sentencing court pursuant to Welfare
and Institutions Code section 779
where the client’s needs are not being
adequately addressed by CYA.

Deny — The amendment is
merely a clarification of
existing law. Under prior
law, and under the test claim
statute, the court may only
change, modify, or set aside
an order of commitment
when CY A fails to comply
with the law, or abuses its
discretion in the treatment of
the ward. The test claim
statute does not change that
standard, and does not
mandate a new program or
higher level of service
subject to article XIII B,
section 6 of the California
Constitution.

Parole Consideration Dates and
Parole Procedures — Welfare and
Institutions Code sections 1719
& 1731.8.

These statutes address a juvenile’s
parole consideration date (PCD), and
transfer the duty to set or modify the
PCD from the YOPB to CYA.

The claimant argues that the
amendments to sections 1731.8 and
1719 mandate a new program or
higher level of service for public
defenders to monitor the parole
procedures described in these sections
in order to further assist the ward in a
possible section 779 motion asking
the court to change, amend, or
modify a commitment order granting
parole for the ward.

Deny - The amendments to
sections 1731.8 and 1719
simply transfer the duties
imposed on the YOPB to the
CYA relating to the ward’s
PCD, and direct the CYA to
comply with the existing
regulations when modifying
or deviating from the parole
consideration date. Nothing
on the face of these statutes
imposes a new duty on local
government. Thus, the test
claim statutes do not
mandate a new program or
higher level of service
subject to article XIII B,
section 6 of the California
Constitution.
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Ward Reviews - Welfare and This section was amended to change | Deny- The amendment to

Institutions Code section 1720. the process for reviewing the progress | section 1720 (Stats. 2003,
of the wards following their ch. 4) does not mandate a
commitment to CYA. The wards’ new program or higher level
reviews were transferred from the of service on county public

YOPB to the CYA. The test claim defenders. Before the test
statute also requires CYA to provide | claim statute was enacted, a
copies of the reviews prepared to the | ward had an existing due
court and the probation department of | process right to receive

the committing county. copies of the reviews, have
counsel review and evaluate
the material in the review,
and represent the ward as
necessary.

The claimant argues that the
amendment to section 1720 (f),
requiring that copies of the reviews
be provided to the court and
probation department of the
committing county, requires the
public defender to review, evaluate,
monitor, and change treatment plans
as necessary to assure compliance
with the order of the court, the needs
of the client, and the possible filing of
a section 779 motion.

Staff Analysis

Court Orders to Modify or Set Aside the Order of Commitment (8§ 779): The Legislature
amended section 779 regarding court orders to modify or set aside the order committing a ward
to the CYA by adding: “This section does not limit the authority of the court to change, modify,
or set aside an order of commitment after a noticed hearing and upon a showing of good cause
that the Youth Authority is unable to, or failing to, provide treatment consistent with Section
734.”% Claimant alleges that this provision requires its public defenders to provide several
representational duties before CYA and the courts on behalf of minors or wards.

Staff finds that the amendment to section 779 does not impose any new state-mandated duties on
county public defenders. The 2003 amendment was merely a clarification of existing law, as
interpreted by the California Supreme Court.

Parole Consideration Date(s) (8 1731.8) and Parole Procedures (8 1719): Welfare and
Institutions Code sections 1719 and 1731.8 address a juvenile’s parole consideration date (PCD),
which “represents, from its date of establishment, an interval of time in which a ward may

% Welfare and Institutions Code section 734 states: “No ward of the juvenile court shall be
committed to the Youth Authority unless the judge of the court is fully satisfied that the mental
and physical condition and qualifications of the ward are such as to render it probable that he
will be benefited by the reformatory educational discipline or other treatment provided by the
Youth Authority.”
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reasonably and realistically be expected to achieve readiness for parole. It is not a fixed term or
sentence, nor is it a fixed parole release date.” The test claim statute makes CYA rather than the
YOPB responsible for setting PCDs.

The test claim statute also amends section 1719 to specify the duties for the Youth Authority
Board (former YOPB) and CYA, and grants to CYA some of YOPB’s former duties, and adds
language authorizing CYA to modify PCDs. Under preexisting regulations, parole consideration
dates could be modified by the YOPB, so the test claim statute merely transferred this authority
to CYA and codified criteria for modification.

The claimant alleges that the amendments to sections 1731.8 and 1719 mandate a new program
or higher level of service for public defenders to monitor the parole procedures in order to further
assist the ward in a possible section 779 motion asking the court to change, amend, or modify a
commitment order granting parole for the ward.

Staff finds that neither section 1719 nor section 1731.8 mandate a new program or higher level
of service subject to article XIII B, section 6. First, the court’s jurisdiction to change, modify or
amend a commitment order has not changed. Second, the plain language of sections 1731.8 and
1719 does not impose any new duties on local government. The test claim amendments to
sections 1731.8 and 1719 simply transferred the duties imposed on the YOPB to the CYA
relating to the ward’s parole consideration date, and directed the CYA to comply with the
existing regulations when modifying or deviating from the parole consideration date.

Ward Reviews (8 1720(f)): Welfare and Institutions Code section 1720 was amended to change
the process for reviewing the progress of the wards following their commitment to CYA.

The test claim statute transfers the wards’ reviews from the YOPB to the CYA, and each ward’s
case is now reviewed within 45 days of arrival at CYA and annually thereafter. The test claim
statute also adds the following: “The department shall provide copies of the reviews prepared
pursuant to this section to the court and the probation department of the committing county.”

According to the claimant, the amendment to section 1720 (f), requiring that copies of the
reviews be provided to the court and probation department of the committing county, requires
the public defender to review, evaluate, monitor, and change treatment plans as necessary to
assure compliance with the order of the court, the needs of the client and statutory provisions
including section 779.

Staff finds that the amendment to section 1720 (Stats. 2003, ch. 4) does not mandate a new
program or higher level of service subject to article X111 B, section 6. Under prior law, the ward
had a constitutional due process right to have his or her attorney receive a copy of the review
conducted by the YOPB, have counsel review and evaluate the material in the review, and to
represent the ward as necessary. The amendments made to section 1720 did not change that
right.

Conclusion and Recommendation

Staff finds that Welfare and Institutions Code sections 779, 1731.8, 1719, and 1720 (Stats. 2003,
ch. 4) do not impose a reimbursable state mandate on counties within the meaning of article
X111 B, section 6, of the California Constitution. Staff recommends that the Commission adopt
this analysis to deny the test claim.
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STAFF ANALYSIS
Claimants
County of Los Angeles
Chronology
12/22/04 Claimant Los Angeles County files test claim 04-TC-02

l. Background

This test claim seeks reimbursement for costs incurred by county public defenders as a result of
the 2003 test claim statute that made some changes to the juvenile justice system. Before
discussing the test claim statute, some background on the juvenile justice system is provided
below.

The Juvenile Justice System

In the juvenile justice system, the emphasis is on offender treatment and rehabilitation rather
than punishment.* Juvenile court proceedings are not considered to be criminal proceedings, and
orders making minors wards of the juvenile court are not deemed to be criminal convictions.”
Although since the 1960s, the courts have accorded juvenile offenders some of the constitutional
protections afforded criminal defendants.®

The Office of the Legislative Analyst (LAO) described the process of juvenile justice as follows:

Following the arrest of a juvenile offender, a law enforcement officer has the
discretion to release the juvenile to his or her parents, or take the offender to
juvenile hall. The county probation department, the agency responsible for the
juvenile hall, has the discretion to accept and "book™ the offender or not, in which
case, the disposition of the juvenile is left to the police. Because most of the
state's juvenile halls are overcrowded, mainly with juveniles being held for

*1n re Aline D. (1975) 14 Cal.3d 557, 567.

® Welfare and Institutions Code section 203. This civil/criminal distinction, however, is not
always clear. The U.S. Supreme Court has said:

[I]t is clear under our cases that determining the relevance of constitutional
policies, like determining the applicability of constitutional rights, in juvenile
proceedings, requires that courts eschew ‘the “civil” label-of-convenience which
has been attached to juvenile proceedings,’ [Citation omitted.] and that ‘the
juvenile process . . . be candidly appraised.” (Breed v. Jones (1975) 421 U.S. 519,
529.) ... [I]n terms of potential consequences, there is little to distinguish an
adjudicatory hearing such as was held in this case from a traditional criminal
prosecution. (Id. at p. 530.)

® For example, the right to counsel in juvenile judicial proceedings (Application of Gault (1967)
387 U.S. 1) and the protection against double jeopardy (Breed v. Jones (1975) 421 U.S. 519).
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violent offenses, juvenile halls may accept only the most violent arrestees, turning
away most other arrestees.

If the offender is placed in juvenile hall, the probation department and/or the
district attorney can choose to file a "petition™ with the juvenile court, which is
similar to filing charges in adult court. Or, the district attorney may request that
the juvenile be "remanded" to adult court because the juvenile is "unfit" to be
adjudicated as a juvenile due to the nature of his or her offense. For a juvenile
who is adjudicated and whose petition is sustained (tried and convicted) in
juvenile court, the offender can be placed on probation in the community, placed
in a foster care or group home, incarcerated in the county's juvenile ranch or
camp, or sent to the Youth Authority!) as a ward of the state. For a juvenile tried
and convicted in adult court, the offender can be sentenced to the Department of
Corrections, but can be placed in the Youth Authority through age 24.°

Juvenile court proceedings to declare a minor a ward of the court are commenced after the
district attorney or probation officer files a petition,® which is tantamount to filing charges. The
petition triggers a detention hearing,' after which the juvenile may be detained under specified
circumstances.™* The court may appoint counsel for the minor and his or her parents if they
desire it at this hearing, and is required to appoint counsel for certain minors who are habitual or
serious offenders unless the minor makes an “intelligent waiver” of the right to counsel.*
Whether indigent or not, since 1961 the court has been required, at a detention hearing, to notify
the juvenile and his or her parents of the right to counsel “at every stage of the proceedings.”

Depending on the minor’s age and seriousness of the crime, the court may hold a fitness hearing
after the detention hearing if the district attorney decides that the minor should be tried as an
adult.™

After the detention hearing, a jurisdictional hearing is held to decide whether the minor is
detained or released to home supervision.™® During the jurisdictional hearing, the judge decides
the merits of the petition. If the judge finds that the allegations in the petition are true, then a

" The California Youth Authority (CYA) was renamed the Division of Juvenile Justice (DJJ) in a
2005 reorganization, so all references to the Youth Authority or CYA in this analysis now apply
to the DJJ.

8 Office of the Legislative Analyst, “Juvenile Crime — Outlook for California.” May 1995, p. 1.
% Welfare and Institutions Code section 650.

' Welfare and Institutions Code sections 632-633.

" Welfare and Institutions Code section 636.

2 Welfare and Institutions Code section 634.

3 Welfare and Institutions Code section 633.

" Welfare and Institutions Code section 707.

1> Welfare and Institutions Code section 700.
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dispositional or sentencing hearing is held® to determine the minor’s care, treatment and
guidance, including punishment. Before the hearing, the probation officer writes a “social study”
of the minor for the Court to help determine what should happen to the minor.

The judge in the disposition hearing may set aside the findings in the jurisdictional hearing, or
may put the minor on informal probation. Otherwise, the judge may make the minor a ward of
the court, meaning the court makes the decisions instead of the minor’s parents. Wardship may
mean the minor is put on probation, placed in foster care, a group home or private institution,*’
placed in local juvenile detention,™® or placed in the California Youth Authority,™ in addition to
other conditions the judge may impose, such as fines, restitution, work programs, etc..

If the judge sentences the minor to the youth authority, it means that the judge believes that it
would be best for the minor to learn from the discipline or programs at CYA.?

Less than two percent of juvenile offenders are committed to the CYA and become a state
responsibility.”* County probation departments supervise the remaining 98 percent.

For a graphic depiction of the juvenile justice process, see Appendix 1 attached.
California Youth Authority

CYA is the state agency responsible for protecting society from the criminal and delinquent
behavior of juveniles.? The youth authority operates training and treatment programs that seek
to educate, correct, and rehabilitate youthful offenders rather than punish them.? It is charged
with operating 11 institutions and supervising parolees through 16 offices located throughout the
state.* Individuals can be committed to the CYA by the juvenile court or on remand by the
criminal court,”® or returned to CYA by the former Youthful Offender Parole Board (YOPB),?®

' Welfare and Institutions Code section 706.
" Welfare and Institutions Code section 727.
¥ Welfare and Institutions Code section 730.
¥ Welfare and Institutions Code section 731.
% Welfare and Institutions Code section 734.

2! Office of the Legislative Analyst. “California’s Criminal Justice System: A Primer.” January
2007, page 50. The Legislative Analyst’s 1995 report stated that three percent were state wards,
as did the (2003) legislative history of the test claim statute.

2 \Welfare and Institutions Code section 1700; according to the Legislative Analyst’s Office,
juveniles committed to CYA are generally between the ages of 12 and 24, and the average age is
19. Legislative Analyst’s Office, Analysis of the 1999-2000 Budget Bill, Criminal Justice
Departmental Issues, page 4.

Z Welfare and Institutions Code section 1700.

2% Legislative Analyst’s Office, Analysis of the 1999-2000 Budget Bill, Criminal Justice
Departmental Issues, page 4.

2% \Welfare and Institutions Code section 707.2, subdivision (a).
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which became the Youth Authority Board under the 2003 test claim statute, and is now the
Board of Parole Hearings.?’

Juveniles committed to CYA are assigned a category number, ranging from 1 to 7, based on the
seriousness of the offense committed; 1 being the most serious and 7 being the least serious.?
Counties pay the state a monthly fee for persons who have been committed to CYA.?° 1n 1996, a
new fee structure was imposed to provide incentives for counties to treat less serious offenders at
the county level. Counties are required to pay 100 percent of the average cost for “category 7"
wards committed to CYA, 75 percent for "category 6" wards and 50 percent for "category 5"
wards. At the time of the test claim statute (2003) counties paid over $50 million annually for
their commitments to CYA.

Youthful Offender Parole Board/Youth Authority Board/Board of Parole Hearings

Before the test claim legislation, the YOPB was the paroling authority for young persons
committed to the CYA. Although wards are committed to CYA by local courts, decisions
relating to length of stay and parole were made by YOPB, which performed the following duties:

Return persons to the court of commitment for redisposition by the court;
Discharge of commitment;

Orders to parole and conditions thereof;

Revocation or suspension of parole;

Recommendation for treatment program;

Determination of the date of next appearance;

Return nonresident persons to the jurisdiction of the state of legal residence.®

The history and duties of the YOPB were provided in the test claim statute’s legislative history
as follows.

YOPB was established originally in 1941 by the Legislature as the "Youth
Authority Board." When the Department of the Youth Authority was created in
1942, the Director also served as the Chairman of the Board. The Board
separated from CYA in 1980 and was renamed the Youthful Offender Parole
Board.

YOPB members and hearing officers conduct about 20,000 hearings a year at the
11 CYA institutions, 4 camps, and regional parole offices for the approximately
6,400 wards at CYA and 4,000 on parole. Hearing officers include YOPB staff or

28 |_egislative Analyst’s Office, Analysis of the 1999-2000 Budget Bill, Criminal Justice
Departmental Issues, page 5.

27 \Welfare and Institutions Code section 1716.
%8 California Code of Regulations, title 15, sections 4951-4957.
2% Welfare and Institutions Code sections 912 and 912.5.
%0 Former Welfare and Institutions Code section 1719.
9
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retired annuitants who are authorized to conduct hearings. YOPB hearings fall
into the following general categories:

Within approximately 45-60 days, YOPB used to conduct an Initial Hearing
where the initial parole consideration date (PCD) is set and treatment is ordered,;
however, the Legislature has been advised by the administration that since
November of 2002, this function has been shifted to the CYA, with CYA staff
recommendations subject to YOPB approval.

Once a year YOPB conducts an Annual Review to assess the progress of the ward
and if they deem appropriate, modify the parole consideration date (PCD). YOPB
can also hold Progress Reviews more frequently to review progress or modify the
PCD.

At the request of CYA, YOPB holds disciplinary hearings to determine whether a
time-add should be given (extending the parole consideration date) as a
disciplinary action.

At the ward's parole consideration hearing, YOPB determines whether to grant
parole or extend the institution stay. If parole is granted, YOPB sets conditions of
parole.

YOPB also conducts Parole Revocation Hearings for parole violators to determine
whether parole should be revoked and the ward returned to the institution.*

The former YOPB had authority over wards committed to the Youth Authority, such as
permitting the ward “his liberty under supervision and upon such conditions as it believes best
designed for the protection of the public” or ordering confinement “as it believes best designed
for protection of the public” with specified limitations. The former YOPB could also order
reconfinement or renewed release under supervision “as often as conditions indicate to be
desirable” or revoke or modify any order “except an order of discharge” or modify an order of
discharge, or discharge him or her from its control “when it is satisfied that such discharge is
consistent with the protection of the public.”*

The Test Claim Legislation

The purpose of the test claim legislation (Stats. 2003, ch. 4) was to “consolidate the operations of
the Youthful Offender Parole Board under the Department of the Youth Authority and make
related changes to the juvenile law.”*® The test claim statute abolished the YOPB and created
the Youth Authority Board®* within the Department of the Youth Authority. The board’s duties

3t Senate Committee on Public Safety, Analysis of SB 459 (2003-2004 Reg. Sess.) as amended
March 12, 2003, pages G-H.

32 Former Welfare and Institutions Code section 1766.

% Senate Committee on Public Safety, Analysis of SB 459 (2003-2004 Reg. Sess.) as amended
March 12, 2003, page B.

% The board was renamed the Board of Parole Hearings in 2005 (Stats. 2005, ch. 10) and the
Juvenile Parole Board in 2010 (Stats. 2010, ch. 729).
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were condensed to releases (discharge and parole), parole revocations, and disciplinary appeals
and the board’s remaining duties were shifted to the CYA.®

The powers and duties shifted to CYA include: returning persons to the court of commitment for
redisposition by the court, determining the offense category, setting parole consideration dates
using existing guidelines, conducting annual reviews, treatment program orders, making
institutional placements, making furlough placements, returning nonresident persons to the
jurisdiction of the state of legal residence, disciplinary decision making (with appeals to the
board), and referring dangerous persons to prosecutors for extended detention.*®

Additionally, the CYA is now required to provide county probation departments and juvenile
courts with specified information concerning ward treatment and progress, and must compile
specified data concerning CYA’s population and effectiveness of treatment.

Although the test claim legislation (by Stats. 2003, ch. 4) added, repealed or amended 48
statutes, only four were pled by the claimant: Welfare and Institutions Code sections 779, 1719,
1720 and 1731.8. As amended, these statutes clarified the authority of the juvenile court to
change, modify, or set aside a prior order of commitment; shifted to the duty from the YOPB to
the CYA to set parole consideration dates; and transferred the duties regarding the annual review
of the CYA ward from the YOPB to the CYA and specified that CYA shall provide copies of the
reviews to the court and the county probation department.

The claimant argues that these changes have resulted in reimbursable increased costs to county
public defender’s offices.

Prior Commission Decisions

On January 25, 2001, the Commission adopted the Extended Commitment — Youth

Authority statement of decision, finding that that section 1800 of the Welfare and Institutions
Code (Stats. 1984, ch. 546) is a reimbursable state mandate for prosecuting attorneys to do the
following:

e Review the Youthful Offender Parole Board’s (YOPB’s) written statement of
facts upon which the YOPB bases its opinion that discharge from control of
the California Youth Authority (CYA) at the time stated would be physically
dangerous to the public;

e Prepare and file petitions with the superior court for the extended commitment
of dangerous CY A wards;

e Represent the state in preliminary hearings and civil trials on petitions for the
extended commitment of dangerous CY A wards;

e Retain necessary experts, investigators, and professionals to prepare for
preliminary hearings and civil trials on petitions for the extended commitment
of dangerous CYA wards.

% Senate Committee on Public Safety, Analysis of SB 459 (2003-2004 Reg. Sess.) as amended
March 12, 2003, page I.

% \Welfare and Institutions Code section 1719 (c).
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The Commission also found that costs incurred by counties for indigent representation by public
defenders, custody, and transportation were ineligible for reimbursement because these costs
resulted from statutes enacted before 1975.

In May 2007, the Commission determined that the 1996 statute raising CYA fees for counties
was not a reimbursable mandate in the California Youth Authority: Sliding Scale for Charges
(02-TC-01) test claim.

I1. Positions of the Parties and Interested Parties
A. Claimant Position

The claimant alleges that the test claim statute imposes a reimbursable state-mandated program
under article XII1 B, section 6 of the California Constitution and Government Code section
17514 for public defenders to perform the following duties that are “reasonably necessary in
implementing” the test claim statutes:

1. Review case and court files, mental health, school, medical, psychological and
psychiatric records and familiarize themselves with treatment and service needs of the
youth;

Review court documents to assure court has followed the mandates of SB 459;

Prepare and argue motions in cases where the court has not followed the mandates of
SB 459 in its dispositional orders;

4. Contact, visit and interview public defender clients sentenced to the California Youth
Authority (CYA);

5. Monitor the setting of parole consideration dates to assure they comply with statutory
mandates;

6. Assess CYA treatment plans to assure they comply with statutory mandates, needs of
the client and orders of the court;

7. Review CYA files, including education, special education, mental health, behavioral,
gang and any other specialized files (all kept in separate locations);

8. Monitor the provision of treatment and other services;

9. Advocate for the provision of needed treatment and services within the CYA system,
including advocacy at individual education plan [IEP], treatment plan, and similar
meetings;

10. File motions in the sentencing court pursuant to Welfare and Institutions Code
section 779 where the client’s needs are not being adequately addressed by CYA.

11. Coordinate with the Youth Authority in order to assist our clients in preparing for
parole hearings, and represent our clients at parole hearings in appropriate cases.

B. State Agencies and Interested Parties

No state agencies or interested parties have filed comments on the test claim.
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I11.  Discussion
Article XIII B, section 6 of the California Constitution provides in relevant part the following:

Whenever the Legislature or any state agency mandates a new program or higher
level of service on any local government, the state shall provide a subvention of
funds to reimburse such local government for the costs of such programs or
increased level of service.

The purpose of article XI1I B, section 6 is to “preclude the state from shifting financial
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’
to assume increased financial responsibilities because of the taxing and spending limitations that
articles X111 A and X111 B impose.”®" Thus, the subvention requirement of section 6 is “directed
to state mandated increases in the services provided by [local government] ...

Reimbursement under article XI1I B, section 6 is required when the following elements are met:

1. A state statute or executive order requires or “mandates” local agencies or school districts
to perform an activity.*

2. The mandated activity either:
a. Carries out the governmental function of providing a service to the public; or

b. Imposes unique requirements on local agencies or school districts and does not
apply generally to all residents and entities in the state.*

3. The mandated activity is new when compared with the legal requirements in effect
immediately before the enactment of the test claim statute or executive order and it
increases the level of service provided to the public.**

4. The mandated activity results in the local agency or school district incurring increased
costs. Increased costs, however, are not reimbursable if an exception identified in
Government Code section 17556 applies to the activity. *

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article X111 B, section 6.** The determination

37 County of San Diego, supra, 15 Cal.4th 68, 81.
% County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.
%9 san Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 874.

% 5an Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.

* san Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified
School Dist. v. Honig (1988) 44 Cal.3d 830, 835.

%2 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code
sections 17514 and 17556.
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whether a statute or executive order imposes a reimbursable state-mandated program is a
question of law.** In making its decisions, the Commission must strictly construe article XI11 B,
section 6, and not apply it as an “equitable remedy to cure the perceived unfairness resulting
from political decisions on funding priorities.”*

A. Do the test claim statutes mandate a new program or higher level of service subject to
article X111 B, section 6 of the California Constitution?

1. Court Orders to Modify or Set Aside the Order of Commitment (§ 779)

The Legislature amended section 779 regarding court orders to modify or set aside the order
committing a ward to the CYA. The 2003 amendment to the test claim statute added the
underlined and deleted the strikeout portions as follows:

The court committing a ward to the Youth Authority may thereafter change,
modify, or set aside the order of commitment. Ten days' notice of the hearing of
the application therefor shall be served by United States mail upon the Director of
the Youth Authority. In changing, modifying, or setting aside the order of
commitment, the court shall give due consideration to the effect thereof upon the
discipline and parole system of the Youth Authority or of the correctional school
in which the ward may have been placed by the Youth Authority. Except as in
this section provided, nothing in this chapter shall be deemed to interfere with the
system of parole and discharge now or hereafter established by law, or by rule of
the Youth Authority, for the parole and discharge of wards of the juvenile court
committed to the Youth Authority, or with the management of any school,
institution, or facility under the jurisdiction of the Youth Authority. Except as
provided in this section provided, nrething-a this chapter shal-be-deemed-to does
not interfere with the system of transfer between institutions and facilities under
the jurisdiction of the Youth Authority. This section does not limit the authority
of the court to change, modify, or set aside an order of commitment after a
noticed hearing and upon a showing of good cause that the Youth Authority is
unable to, or failing to, provide treatment consistent with Section 734.

Section 734, referenced in the underlined language above, has provided since 1961 that: “No
ward of the juvenile court shall be committed to the Youth Authority unless the judge of the
court is fully satisfied that the mental and physical condition and qualifications of the ward are
such as to render it probable that he will be benefited by the reformatory educational discipline
or other treatment provided by the Youth Authority.”*°

* Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code
sections 17551 and 17552.

* County of San Diego, supra, 15 Cal.4th 68, 109.

> County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.

%6 Statutes 1961, chapter 1616.
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The test claim (on p. 4) alleges that the 2003 amendment to section 779 results in a reimbursable
new program as follows:

Under prior law, the court had no authority to change, modify, or set aside an
order of commitment after a noticed hearing and upon a showing of good cause
that the Youth Authority was unable to, or failed to, provide treatment consistent
with Section 734. Further, under prior law, including the holding in Owen E.
(1979) 23 Cal.3d 398, Section 779 does not constitute authority for a juvenile
court to set aside an order committing a ward to the California Youth Authority
merely because the court’s view of rehabilitative progress and continuing
treatment needs of the ward differ from CYA determination of such matters.
[Emphasis in original.]

Thus, the test claimant argues that the test claim amendment, for the first time, requires public
defenders to:

File motions in the sentencing court pursuant to Welfare and Institutions Code
section 779 where the client’s needs are not being adequately addressed by CYA.

Prepare and argue motions in cases where the court has not followed the mandates of
SB 459 in its dispositional orders.

Assess CYA treatment plans to assure they comply with statutory mandates, needs of the
client and orders of the court.

Review CYA files, including education, special education, mental health, behavioral,
gang and other specialized files (all kept in separate locations).

Monitor the provision of treatment and other services;

Advocate for the provision of needed treatment and services within the CYA system,
including advocacy at individual education plan (IEP), treatment plan, and similar
meetings.

Staff finds that the amendment to section 779 does not impose any new state-mandated duties on
county public defenders. Contrary to claimant’s assertion, the 2003 amendment to section 779
simply clarifies the existing jurisdiction of the juvenile court to change, modify, or set aside an
order of commitment to the CYA, and does not mandate any new duties on local government.

Generally, the juvenile court has continuing jurisdiction over a ward, even after the commitment
order to the CYA.*" After the commitment order, the ward’s care and rehabilitation rest in the
hands of the CYA.*® CYA has wide latitude and broad discretionary powers in the treatment
and discharge of persons committed to the CYA.*® However, since 1961, section 779 has

“"In re Robert W. (1991) 228 Cal.App.3d 32, 34. This court cited section 779 for the holding
that juvenile courts can “modify the conditions of wardship” following commitment to CYA.

“® In re Allen (2000) 84 Cal.App.4th 513, 515.
* In re Michael 1. (1998) 63 Cal.App.4th 462, 467.
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authorized the juvenile court to change, modify, or set aside a prior order of commitment under
limited circumstances.

In 1979, the California Supreme Court in In re Owen E., interpreted the meaning of section 779,
as the statute was originally enacted.®® Under the facts of the case, the ward applied for parole
two years after commitment and was denied parole. The ward’s mother petitioned the juvenile
court to vacate the commitment. The juvenile court agreed with the mother and concluded that
the ward’s rehabilitative needs would best be satisfied if he were released from custody. The
juvenile court set aside its original commitment order and placed the minor on probation.* On
appeal by the Director of the CYA, the California Supreme Court reversed the order of the
juvenile court, finding that the juvenile court’s statutory authority to change, modify, or set aside
an order of commitment does not apply when the court simply disagrees with the rehabilitation
plan because the CYA has the exclusive jurisdiction to determine questions of rehabilitation.
The court held that the authority to change, modify, or set aside a prior order of commitment was
limited to situations where it is shown that the “CYA has failed to comply with law or has
abused its discretion in dealing with a ward in its custody.”®* If the CYA acts within the
discretion conferred upon it, there is no basis for judicial intervention.*®

As originally enacted, the first sentence of section 779 gives the court the authority to “change,
modify, or set aside the order of commitment” and in the third sentence, requires the court to
“give due consideration to the effect thereof upon the discipline and parole system of the Youth
Authority or of the correctional school in which the ward may have been placed by the Youth
Authority . ...” The holding in In re Owens E. authorizes courts to ensure CYA’s compliance
with the law, including the provision of the treatment described section 734.

The 2003 amendment adding a sentence that “section [779] does not limit the authority of the
court to change, modify, or set aside an order of commitment after a noticed hearing and upon a
showing of good cause that the Youth Authority is unable to, or failing to, provide treatment
consistent with Section 734” is a clarification of the existing statute as interpreted by the
California Supreme Court in Owen. The legislative history of this amendment refers to it as a
clarification.>® There is no evidence in the legislative history of any intent to nullify the decision
in Owen, or to change the law, or to increase the duties already provided by county public
defenders. For these reasons, staff finds that the amendment to section 779 (Stats. 2003, ch. 4)
does not mandate a new program or higher level of service subject to article XIII B, section 6.

*% In re Owen E. (1979) 23 Cal.3d 398

> In re Owen E., supra, 23 Cal.3d 398, 400-401.

*2 In re Owen E., supra, 23 Cal.3d 398, 406.

>3 In re Owen E., supra, 23 Cal.3d 398, 405; In re Allen, supra, 84 Cal.App.4th at p. 515.

> Senate Committee on Public Safety, Analysis of SB 459 (2003-2004 Reg. Sess.) as amended
March 12, 2003, page E. See also, the unpublished decision in In re Michael M. 2007 WL 4555337
(Cal.App.5 Dist.).

16

Juvenile-?aender Treatment Program Court Proceedings, 04-TC-02
Draft Staff Analysis



2. Parole Consideration Date(s) (8 1731.8) and Parole Procedures (8§ 1719)

Welfare and Institutions Code sections 1719 and 1731.8 address a juvenile’s parole consideration
date. The regulation that defines a parole consideration date states that: “A parole consideration
date represents, from its date of establishment, an interval of time in which a ward may
reasonably and realistically be expected to achieve readiness for parole. It is not a fixed term or
sentence, nor is it a fixed parole release date.” One court described the parole consideration
date as follows:

The parole consideration date is neither a parole release date, a term, or a
sentence. It is a date for further review, subject to change by the Youth Authority
depending upon the rehabilitation process of the ward. Moreover, pursuant to
Welfare and Institutions Code section 1762, wards must be considered for parole
at least annually. The parole consideration date is merely an additional review of
parole readiness based upon the ward's projected rehabilitation progress. It is not
an inflexible time but may, within the principles of the rehabilitation program of
the Youth Authority, be modified to reflect the needs of the ward.>®

Under preexisting law, a parole consideration date (PCD) is required to be established for each
ward at an initial YOBP hearing.>” The initial PCD is established “from the date of acceptance
by the Youth Authority of a ward committed by a court of competent jurisdiction or from the
date of the disposition hearing in which parole is revoked.”*®

The test claim statute made CYA responsible for setting PCDs>® and added the following:

Notwithstanding any other provision of law, within 60 days of the commitment of
a ward to the Department of the Youth Authority, the department shall set an
initial parole consideration date for the ward and shall notify the probation
department and the committing juvenile court of that date. The department shall
use the category offense guidelines contained in Sections 4951 to 4957, inclusive,
of, and the deviation guidelines contained in subdivision (i) of Section 4945 of,
title 15 of the California Code of Regulations, that were in effect on

January 1, 2003, in setting an initial parole consideration date.*

The test claim statute also amended section 1719 to specify the duties for the Youth Authority
Board (former YOPB) and CYA, and granted to CYA some of YOPB’s former duties, and added
the following language authorizing a modification of PCDs:

* California Code of Regulations, title 15, section 4945 (a).
%6 |n Re. Davis (1978) 87 Cal.App.3d 919, 923-924.

> California Code of Regulations, title 15, section 4945 (b).
%8 California Code of Regulations, title 15, section 4945 (c).
%% Welfare and Institutions Code section 1719 (c).

% Welfare and Institutions Code section 1731.8.
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The department [CYA] may extend a ward’s parole consideration date, subject to
appeal pursuant to subdivision (b) [authorizing a ward’s appeal of adjustment to
the parole consideration date to “at least two board members”] from one to not
more than 12 months, inclusive, for a sustained serious misconduct violation if all
other sanctioning options have been considered and determined to be unsuitable
in light of the ward’s previous case history and the circumstances of the
misconduct. In any case in which a parole consideration date has been extended,
the disposition report shall clearly state the reasons for the extension. The length
of any parole consideration date extension shall be based on the seriousness of the
misconduct, the ward’s prior disciplinary history, the ward’s progress toward
treatment objectives, the ward’s earned program credits, and any extenuating or
mitigating circumstances. ... The department may also promulgate regulations to
establish a process for granting wards who have successfully responded to
disciplinary sanctions a reduction of up to 50 percent of any time acquired for
disciplinary matters. (8§ 1719 (d).)

The claimant argues that the amendments to sections 1731.8 and 1719 mandate a new program
or higher level of service for public defenders to monitor the parole procedures described in
these sections in order to further assist the ward in a possible section 779 motion asking the court
to change, amend, or modify a commitment order granting parole for the ward. The claimant
continues its argument from the last section of this analysis; that pursuant to the 2003 test claim
statute, the court may now substitute its judgment on rehabilitation for that of the CYA. The
claimant argues as follows:

Since the Youth Authority’s Administrative Committee, (YAAC), order the
youth’s treatment and programming, it is inextricably bound with his or her
success or failure at CYA. Since failure would be addressed by a § 779 motion,
public defenders are under an obligation to coordinate with the YAAC and
participate in their meetings to the extent allowed. Under the law prior to [the test
claim statute], the court was powerless to challenge CYA’s parole denials and the
court was precluded from “substituting its judgment for that of CYA.” (See In re
Owen E., supra, 23 Cal.3d 398 at 405 ...)

Accordingly, [the test claim statute] now mandates a statutory scheme in which
the court does substitute its judgment for that of the CYA, tantamount to the
granting of parole; thus, the Public Defender has a new duty to monitor parole
procedures and assist its clients in their attempts to gain parole.”

The claimant is wrong. First, as described above, the court’s jurisdiction to change, modify, or
amend a commitment order has not changed. The court does not have jurisdiction when a
section 779 motion is filed to “substitute its judgment for that of the CYA,” as suggested by the
claimant.

Second, the plain language of sections 1731.8 and 1719 does not impose any new duties on local
government. In fact, under prior law, parole consideration dates could be modified by the

®! Test claim, page 6. Emphasis in original.
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YOPB. For category 1 through 3 offenses, a board panel or referee could “approve a deviation
or modification of six months earlier or later than the prescribed or previously established parole
consideration date, except that a referee may modify a parole consideration date up to 12 months
for DDMS [Disciplinary Decision Making System] behavior.”®* Any deviation in excess of this
modification must be submitted to the full Board panel for decision.®?

For category 4 (serious) offenses, a referee could approve a six-month deviation from the
prescribed parole consideration date and may recommend further deviation by submitting the
matter to a full Board panel for decision.** For category 5 offenses, a board panel or referee
could in any annual review year modify an established parole consideration date by six months
with certain exceptions.®® For category 6 offenses, a referee can in any annual review year
modify an established parole consideration date by six months with certain exceptions.®® For
category 7 offenses, a parole consideration date of one year or less is established subject to a six-
month modification by a referee in any annual review year, with certain exceptions.®’

Preexisting regulations also contain 20 factors to consider when modifying a parole
consideration date, including:

1. Extent of involvement in commitment of offense(s);

2. Prior history of delinquency or criminal behavior including sustained petitions
and/or convictions;

3. Involvement with dangerous or deadly weapons, their possession or use;

4. Violence, actual or potential. Injury to victims;

5. Behavior or adjustment while in custody prior to acceptance of commitment;

6. Attitude toward commitment offense(s) and victims of offense(s)

7. Alcohol/drug abuse;

8. Facts in mitigation or aggravation as established by court findings;

9. Psychiatric/psychological needs;

10. Staff evaluation;

11. Available confinement time;

12. Maturity and level of sophistication;

13. Motivation of the ward and prognosis for success or failure;

14. Multiplicity of counts of the same, related, or different offense;

15. Factors evaluated in the Community Assessment Report;

%2 California Code of Regulations, title 15, sections 4951(b)(2), 4952 (b)(2), 4953 (b)(2). DDMS
is a process to ensure a ward the right to due process in disciplinary matters. California Code of
Regulations, title 15, sections 4630.

83 California Code of Regulations, title 15, sections 4951(b)(3), 4952 (b)(3), 4953 (b)(3).
% California Code of Regulations, title 15, section 4954(b)(2).
% California Code of Regulations, title 15, section 4955(b)(2).
% California Code of Regulations, title 15, section 4956(b)(2).
®7 California Code of Regulations, title 15, section 4957(b)(2).
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16. Availability of community-based programs and the ability to function in the same
under parole supervision without danger to the public;

17. Mental or emotional injury to victim;

18. Vulnerable victim: aged or handicapped,;

19. Presence of victim during commission of burglary, first degree;

20. Extent the committing offense was youth gang related.®

The regulations also include deviation guidelines for modifying an established parole
consideration date to assist in determining readiness for parole.*®

The amendments that were made by the test claim statute to sections 1731.8 and 1719 simply
transferred the duties imposed on the YOPB to the CYA relating to the ward’s parole
consideration date, and directed the CYA to comply with the existing regulations that are
described above when modifying or deviating from the parole consideration date. The statutes
do not require local government do perform any new duties.

Accordingly, sections 1731.8 and 1719, as amended by the 2003 test claim statute, do not
mandate a new program or higher level of service on local government subject to article XIII B,
section 6 of the California Constitution.

3. Ward Reviews (8§ 1720(f))

Welfare and Institutions Code section 1720 was amended by the test claim statute with respect to
the process for reviewing the progress of the wards following their commitment to CYA.

Under prior law, the YOPB was required to hear the case of each ward “immediately after the
case study of the ward has been completed and at such other times as is necessary to exercise the
powers and duties of the board.””® The YOPB was also required to “periodically review the case
of each ward for the purpose of determining whether existing orders and dispositions in
individual cases should be modified or continued in force.””* The reviews were required
annually, and if the review was delayed beyond the year, the ward was entitled to notice that
contained the reason for the delay and the date the review hearing was to be held."

Preexisting regulations require an annual review of each ward by CYA’s treatment team,
consisting of “a comprehensive progress report reviewing the ward’s adjustment for the entire
year.” The report’s contents are specified, which include a recommendation to the YOPB.”

% California Code of Regulations, title 15, section 4945(i).
% California Code of Regulations, title 15, section 4945(j).

" Former Welfare and Institutions Code section 1720 (a). Section 1720 was initially enacted in
1979 (Stats. 1979, ch. 860) and last amended in 1984 (Stats. 1984, ch. 680).

™ Former Welfare and Institutions Code section 1720 (b).
"2 Former Welfare and Institutions Code section 1720 (b) and (c).
73 California Code of Regulations, title 15, section 4622 (b).
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The test claim statute transferred the YOPB review duties to the CYA, and each ward’s case is
now reviewed within 45 days of arrival at CYA’™ and annually thereafter.” The contents of
CYA reviews are specified in statute and must include information about the ward’s treatment
program.”® The test claim statute also added the following: “The department shall provide
copies of the reviews prepared pursuant to this section to the court and the probation department
of the committing county.””’

According to the claimant, the amendment to section 1720 (f), requiring that copies of the
reviews be provided to the court and probation department of the committing county, requires
the public defender to review, evaluate, monitor, and change treatment plans as necessary to
assure compliance with the order of the court, the needs of the client, and the possible filing of a
section 779 motion. As indicated above, the 779 motion is used to request the court to change,
modify, or set aside an order of commitment to CYA when CYA has failed to comply with law
or has allegedly abused its discretion in dealing with a ward in its custody.

Staff finds that the amendment to section 1720 (f) does not mandate a new program or higher
level of service subject to article X111l B, section 6. Under prior law, the ward had a
constitutional due process right to have his or her attorney receive a copy of the review
conducted by the YOPB, to review and evaluate the information, and to represent the ward as
necessary. The amendments made to section 1720 did not change that right.

In 1998, before section 1720 was amended by the test claim statute, the court in In re Michael .,
interpreted the requirements of section 1720 with respect to the ward’s right to have his or her
attorney review the ward’s file and consult with the ward before an annual review.”® Under the
facts of the case, CYA did not permit the ward’s counsel to meet with the ward until the
afternoon before the review hearing and did not make the ward’s file available until a month
after tf;ge hearing. The court determined that CYA violated the ward’s constitutional due process
rights.

The Michael court explained that a decision to deny parole is not part of the criminal prosecution
and, thus, there is no absolute constitutional right to the presence of counsel at a parole
revocation hearing. However, the loss of liberty entailed is a serious deprivation requiring that
the ward be accorded due process. In this respect, the state’s decision regarding the ward’s need
for counsel at the review hearing must be made on a case-by-case basis. If the ward denies that
he committed any violations outlined in the reviews of the ward, or when the ward asserts

™ Welfare and Institutions Code section 1720 (a).
7> \Welfare and Institutions Code section 1720 (c).
"® Welfare and Institutions Code section 1720 (e).

" Former Welfare and Institutions Code section 1720 (f). A “review” under section 1720 as
amended appears to be the same as a “case study” under the prior version of section 1720,
although the contents of it are specified in the amended version.

"8 In re Michael 1., supra, 63 Cal.App.4th 462.
" 1d at p. 469.
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complex matters in mitigation, the ward has a right to the presence of counsel. The right to the
presence of counsel should also be seriously considered when an admission is coerced.®

Under the facts in Michael, however, the ward was not requesting that his counsel be present at
the review hearing, or that the state provide him with appointed counsel from the public
defender’s office. Rather, the ward asserted he had a due process right to meet with counsel
before the review hearing and to have the state provide his counsel with access to the ward’s
review file before the hearing. The court agreed, and stated the following:

However, if due process is to mean anything, CYA cannot deliberately structure
procedures which prevent counsel retained at the ward’s expense from reviewing
the ward’s file and consulting with the ward before such a hearing. Here, CYA
frustrated all of McDonald’s [the attorney’s] reasonable and timely attempts to
review Michael’s file and arrange for a prehearing meeting so he and Michael
could review its contents, discuss challenges thereto, if any explore possible
mitigating evidence, and arrange to present such challenges and evidence to the
board. A “brief meeting less than 24 hours before the hearing, without access to
the file that outlined the recommendation and its factual support, renders
Michael’s retention of counsel worthless. . . . Moreover, one of the factors
discussed above in determining whether counsel should be permitted to be present
at the review is whether Michael planned to contest the allegations, present
complex mitigating evidence, or claim any admissions were coerced. Without the
ability to review his file and discuss its contents and any response with his lawyer,
Michael and CYA could not know whether he would be entitled to McDonald’s
presence.®!

Thus, claimant’s assertion that the test claim statute, for the first time, requires the public
defender’s office to review and evaluate the information in the wards’ reviews, is wrong. This
right and duty existed in prior law under the ward’s constitutional due process rights.

Accordingly, staff finds that section 1720 as amended by the 2003 test claim statute does not
mandate a new program or higher level of service on county public defenders.

V. Conclusion and Recommendation

Staff finds that the test claim statutes pled by the claimant (Welf. & Inst. Code, 88 779, 1731.8,
1719 & 1720, Stats. 2003, ch. 4) do not constitute a reimbursable state-mandated program
subject to article XI1I B, section 6 of the California Constitution. Thus, staff recommends that
the Commission adopt this analysis to deny the test claim.

% In re Michael 1., supra, 63 Cal.App.4th at pp. 467-468.
® 1n re Michael 1., supra, 63 Cal.App.4th at p. 468.
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February 15, 2012

Ms. Nancy Patton

Acting Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA. 95814

Dear Ms. Patton:

Draft Staff Analysis on the County of Los Angeles Test Claim — Juvenile Offender
Treatment Program Court Proceedings (04-TC-02)

The Department of Finance (Finance) has reviewed the draft staff analysis for the test claim on
the Juvenile Offender Treatment Program Court Proceedings mandate submitted by the County
of Los Angeles (claimant). The test claim alleges, in part, the realignment of the Youthful
Offender Parole Board to the Department of the Youth Authority (Division of Juvenile Justice),
pursuant to Chapter 4 of the Statutes of 2003, resulted in increased costs to county public
defenders in the form of a reimbursable state mandate. Finance concurs with the draft staff
analysis that recommends denial of the claimant’s test claim.

Pursuant to section 1181.2, subdivision (c)(1)(E) if the California Code of Regulations,
*documents that are e-filed with the Commission on State Mandates need not be otherwise
served on persons that have provided an e-mail address for the mailing list.”

If you have any questions regarding this letter, please contact Jeff Carosone, Principal Program
Budget Analyst at (916) 445-8913.

Sincerely, .

Nona Martinez
Assistant Program Budget Manager

Enclosure
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Enclosure A

DECLARATION OF JEFF CAROSONE
DEPARTMENT OF FINANCE
CLAIM NO. 04-TC-02

1. 1 am currently employed by the State of California, Department of Finance (Finance), am
familiar with the duties of Finance, and am authorized to make this declaration on behalf
of Finance.

| certify under penalty of perjury that the facts set forth in the foregoing are true and correct of
my own knowledge except as to the matters therein stated as information or belief and, as to
those matters, | believe them to be true.

F g .
P

N /
ST ] T A -

L it . £ et B e
at Sacramento, CA. /Jeff Carosone
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KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-3873

PHONE: (213) 974-8301 FAX: (213) 626-5427

WENDY L. WATANABE g
AUDITOR-CONTROLLER ASST. AUDITOR-CONTROLLERS

ROBERT A. DAVIS
JOHN NAIMO
JAMES L. SCHNEIDERMAN
JUDI E. THOMAS

April 20, 2012

Ms. Heather Halsey

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

Dear Ms. Halsey:

LOS ANGELES COUNTY’S REVIEW
COMMISSION ON STATE MANDATES DRAFT STAFF ANALYSIS
JUVENILE OFFENDER TREATMENT PROGRAM PROCEEDINGS (04-TC-02)

The County of Los Angeles respectfully submits its review of the Commission’s draft
staff analysis of the County's Juvenile Offender Treatment Program Court
Proceedings test claim.

If you have any questions, please contact Leonard Kaye at (213) 974-9791 or via e-
mail at lkaye@auditor.lacounty.gov.

Very truly yours,

Wendy L. Watanabe
Auditor-Controller
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Los Angeles County’s Review
Commission on State Mandates Draft Staff Analysis
Juvenile Offender Treatment Program Court Proceedings (04-TC-02)

Executive Summary

This review examines the Commission on State Mandates (Commission) draft staff
analysis of the Los Angeles County (County) test claim filed to recover costs
incurred in providing new public defender services to juvenile offenders (wards) in
camps and institutions operated by the California Youth Authority (CYA), now the
Division of Juvenile Facilities (DJF) in the California Department of Corrections
and Rehabilitation.

The County’s claim is based on landmark legislation, Chapter 4, Statutes of 2003
(SB 459). This act shifted the focus of juvenile offender rehabilitation from
punishment to treatment. To accomplish this, the Legislature amended Welfare and
Institutions Code section 1720 to implement new treatment standards and
procedures which require, among other things, that individual treatment planning,
 monitoring and progress reporting be instituted. This section also required that
CYA, now DJF, provide juvenile courts with treatment reports.

In addition, SB 459 amended section 779 to require court proceedings “to change,
modify, or set aside an order of commitment after a noticed hearing and upon a
showing of good cause that the Youth Authority is unable to, or failing to, provide
treatment”. Because SB 459 created a mandate for the courts to begin overseeing
the treatment of wards while in CYA, now DJF, facilities, and to intervene when
those treatment needs are not being met, a new remedy and due process right for
public defender clients was created. This required public defenders to implement
new services designed to protect their clients’ right to treatment specified in SB
459.

However, Commission staff find that SB 459 did not change a ward’s treatment
rights and remedies or the public defender services protecting them. So they
conclude that SB 459 did not create a ‘new program’ requiring reimbursement of
the County’s costs. But the problem with this argument is that it is wrong,.

Under prior law, SB 459’s treatment remedy and right was not available. Juvenile
courts had no “authority to set aside an order committing a ward to CYA, merely

Page 1
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because the court's view of the rehabilitative progress and continuing needs of the
juvenile offender differ from CYA determinations” (In re Owen E. 23 Cal. 3d 398,
403). Now juvenile courts do.

Clearly, SB 459 services are new and reimbursement of public defenders’ costs in
ensuring compliance with new treatment standards and procedures is required.

New Treatment

Welfare and Institutions Code section 1720 was amended by Chapter 4, Statutes of
2003 (SB 459) to implement new treatment standards and procedures for juvenile
offenders (wards) in camps and institutions operated by the California Youth
Authority (CYA), now the Division of Juvenile Facilities (DJF) in the California
Department of Corrections and Rehabilitation. In addition, section 1720 required
CYA, now DIJF, to provide treatment reports to juvenile courts. This required
county public defenders to implement new services designed to protect their
clients’ new rights and remedies to treatment in accordance with SB 459.

To recover the costs incurred by the Los Angeles County (County) Public
Defender, a test claim was filed with the Commission on State Mandates
(Commission) on December 22, 2004. This claim alleged that section 1720 along
with sections 779, 1731.8 and 1719 of the Welfare and Institutions Code required
the County to establish a ‘new program’ which qualifies for reimbursement under
Article XIII B, Section 6 of the California Constitution and 17500 et seq. of the
Government Code, commonly referred to as ‘SB90°.

On February 1, 2012, the Commission issued its first (draft staff) analysis of the
County’s ‘Juvenile Offender Treatment Program Court Proceedings’ test claim.
The Commission staff analysis concludes with a recommendation that the
Commissioners deny the County’s test claim. Staff base this recommendation on
their analysis which finds that SB 459 mandated public defenders to provide the
same services to wards as were required under prior law. Specifically, staff
indicate that:

“The amendment to section 1720 (Stats. 2003, ch. 4) does not
mandate a new program or higher level of service on county public
defenders. Before the test claim statute was enacted, a ward had an

' existing due process right to receive copies of reviews, have counsel

Page 2
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review and evaluate the material in the review, and represent the ward
as necessary.” (Staff Analysis, page 4)

Staff’s finding, however, is not relevant to the County’s test claim. The relevant
issue 1s: '

Were county public defenders mandated to implement new services
designed to protect their clients’ rights to new treatment specified in
SB 4597

The County maintains that the correct answer is yes, because section 1720, as
amended by SB 459, sets higher treatment standards and reporting requirements
than those found in prior law. According to Ms. Carol A. Clem, Division Chief,
Special Services, Juvenile Services Division, Los Angeles County’s Public.
Defender Office:

“Prior to the amendment of Welfare and Institutions Code section
1720 by Chapter 4, Statutes of 2003 [SB 459], the Department of the

" Youth Authority (now the Division of Juvenile Justice) was not
required to provide written copies of its required periodic “reviews of
cases of wards” to the court and probation department of the
committing county. The 2003 revision changed this by adding
subdivision 1720(f):

(f) The division shall provide copies of the reviews
prepared pursuant to this section to the court and the
probation department of the committing county.

Chapter 4, Statutes of 2003 [SB 459] also mandated, for the first time,
that the periodic reviews of cases of wards be in writing and, among
other things, address specific treatment goals, needs and progress, by
adding subdivision 1720(e):

(e) Reviews conducted by the division pursuant to this
section shall be written and shall include, but not be
limited to, the following: verification of the treatment or
program goals and orders for the ward to ensure the ward
 is receiving treatment and programming that is narrowly

83
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tailored to address the correctional treatment needs of the
ward and is being provided in a timely manner that is
designed to meet the parole consideration date set for the
ward; an assessment of the ward’s adjustment and
responsiveness to treatment, programming, and custody;
a review of the ward’s disciplinary history and response
to disciplinary sanctions; an updated individualized
treatment plan for the ward that makes adjustments based
on the review required by this subdivision; an estimated
timeframe for the ward’s commencement and completion
of the treatment programs or services; and a review of
any additional information relevant to the ward’s

«l

progress.

Under prior law, section 1720 as amended by Statutes of 1984, Chapter 680 did not
refer to treatment or reporting requirements. Then, section 1720 only stated that:

“(a) The case of each ward shall be heard by the board immediately
after the case study of the ward has been completed and at such other
times as is necessary to exercise the powers or duties of the board.

““(b) The board shall periodically review the case of each ward for the
purpose of determining whether existing orders and dispositions in
individual cases should be modified or continued in force. These
reviews shall be made as frequently as the board considers desirable
and shall be made with respect to each ward at intervals not exceeding
one year. '

“(c) The ward shall be entitled to notice if his or her annual review
hearing is delayed beyond one year after the previous annual review
hearing. The ward shall be informed of the reason for the delay and of
the date the review hearing is to be held.

“(d) Failure of the board to review the case of a ward within 15
months of a previous review shall not of itself entitle the ward to
discharge from the control of the Youth Authority but shall entitle him
or her to petition the superior court of the county from which he or she

' Ms. Clem’s statement is also found in Exhibit 2, page 1.
Page 4

84



Received

April 20, 2012
Commission on
State Mandates

was committed for an order of discharge, and the court shall discharge
him or her unless the court is satisfied as to the need for further
control.”

As may be readily seen, the prior version of Section 1720 contains none of the
treatment requirements in the current (SB 459) version. In fact, the words
‘treatment’ and ‘report’ are not found in the prior version of section 1720.

Accordingly, the County Public Defender was required to provide new services
designed to ensure that its clients received the treatment called for in SB 459 and
created a ‘new program’ to do so... and met a threshold requirement for finding
reimbursable ‘costs mandated by the State’ as defined in Government Code section
17514.

Ms. Clem describes the purpose and work of the County’s ‘new program’:

“Due to these State-imposed mandates, the Los Angeles County
Public Defender created the CYA Unit (now DJJ Unit) in May, 2004,
consisting of three experienced Deputy Public Defenders, a
psychiatric social worker, and a paralegal, to monitor and advocate for
the 285 Public Defender clients who were then in CYA facilities.
Although caseload and staffing have since been reduced, the mandate
for advocacy on behalf of those Public Defender clients still in DJJ
facilities remains.”

Ms. Clem also illustrates the kinds of services which are reasonably necessary in
implementing the new SB 459 program by providing a declaration of Deputy
Public Defender Shelan Y. Joseph. Specifically, Ms. Clem states that:

“ Mr. Joseph outlines the duties of an attorney in the Public
Defender’s DJJ Unit. With the exception of the calculation and
correction of time credits, none of the issues these duties address
could have been, the subject of litigation in the Los Angeles Superior
Court prior to the passage of Chapter 4, Statutes of 2003 [SB 459].

2 Ms. Clem’s statement is also found in Exhibit 2, page 3.
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Also attached are examples of the work done by the DJJ Unit,
including a 779 Motion on behalf of a boy who did not receive court-
ordered neurological testing, a YAAC Parole Appeal on behalf of a
boy who made excellent progress at DJJ facilities despite being
diagnosed with schizoaffective disorder and very low intellectual
functioning, and a memorandum to the Director of the Division of
Juvenile Facilities outlining the agreement reached between a client,
his Deputy Public Defender from the DJJ Unit, and his treatment staff
at the facility regarding his treatment goals. Again, none of this
advocacy would have been effective prior to the passage of Chapter 4,
Statutes of 2003 [SB 459], as there would have been no remedy in
court for a failure of treatment. (The names of the clients in these
documents have been omitted in order to protect client confidences.)™

It should be noted that prior to SB 459, CYA was not required to report the
progress it was making in providing rehabilitative treatment to its wards to
Juvenile courts. County public defenders as well as juvenile courts were often
unaware of serious treatment deficiencies. According to California Inspector
General there were many such deficiencies. In his “Review of the Intensive
Treatment Program (of the) California Youth Authority” issued in November of
2002, he reported, on page 5, that:

“Individualized Treatment Plans are nonexistent. Wards may see a
psychologist only once a month, if that, and — if they are on
psychotropic medication -- may also see a psychiatrist periodically,
usually about once a month. Treatment is poorly documented and there
appears to be little communication and coordination between staff
psychologists and psychiatrists or between the youth correctional
counselors and the professional staff. In general treatment is
substandard.” *

In addition, prior to SB 459, juvenile courts and county public defenders were not
involved in ensuring that CYA’s treatment was of benefit to wards. Indeed,

3 Ms. Clem’s statement is also found in Exhibit 2, page 3.

* The Inspector General’s remarks are found in Exhibit 3, page 2.
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according to the California Performance Review of CYA, they were not even
aware of what that treatment was. In this regard, the review notes, on pages 9 - 10,

that;

“The California Youth Authority has not been mandated to involve
local courts, judges and probation officers in the treatment and
incarceration of youthful offenders. One superior court judge noted
recently in correspondence to Senator Gloria Romero that local
juvenile justice systems are not afforded the opportunity to oversee or
be involved in decisions affecting wards committed to the California
Youth Authority. In most cases, the committing court hears little about
wards committed to the California Youth Authority until they are in
trouble again.

At present, there is no effective partnership between the California
Youth Authority, the courts and county probation departments and
communication between these entities is minimal. The cost of this
disconnect is the loss of valuable resources and services for youth
offenders paroled from California Youth Authority institutions.™

SB 459 by instituting new treatment standards, procedures and reports created the
called-for partnership ... a partnership which includes county public defenders to

ensure that rehabilitative treatment afforded their clients meet SB 459 standards.

Therefore, the County Public Defender established a ‘new program’ to implement
SB 459 and reimbursement of the County’s costs in doing so is now required.

New Court Remedy

The County maintains that Welfare and Institutions Code section 779, as amended
by SB 459, created a new treatment remedy for public defender clients and new
requirements to provide public defender services in seeking that remedy. These

3 This review excerpt is found in Exhibit 4, pages 2-3.
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services include monitoring the conditions of confinement while the ward is in DJJ
custody and intervening in their behalf when there is a failure of treatment.

Commission staff disagree and contend that:

“The amendment (to section 779) is merely a clarification of existing
law. Under prior law, and under the test claim statute, the court may
only change, modify, or set aside an order of commitment when CYA
fails to comply with the law, or abuses its discretion in the treatment
of the ward. The test claim statute does not change that standard, and
does not mandate a new program or higher level of service subject to
article XIII B, section 6 of the California Constitution” (Staff
Analysis, page 3)

However, the County finds that under law prior to SB 459’s enactment, section
779 did not include any language regarding ‘treatment’ or a showing of ‘good
cause’ to change a ward’s rehabilitative treatment. Indeed, Commission staff
support the County’s contention here by superimposing the language of the new
section 779 on the language of the prior version, on page 14 of their analysis, as
follows:

“The Legislature amended section 779 regarding court orders to
modify or set a side the order committing a ward to the CYA. The
2003 amendment to the test claim statute added the underlined ...
portions as follows:

The court committing a ward to the Youth Authority may
thereafter change, modify, or set aside the order of
commitment. Ten days' notice of the hearing of the
application therefore shall be served by United States mail
upon the Director of the Youth Authority. In changing,
modifying, or setting aside the order of commitment, the
court shall give due consideration to the effect thereof upon
the discipline and parole system of the Youth Authority or
of the correctional school in which the ward may have been
placed by the Youth Authority. Except as in this section
provided, nothing in this chapter shall be deemed to
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interfere with the system of parole and discharge now or
hereafter established by law, or by rule of the Youth
Authority, for the parole and discharge of wards of the
juvenile court committed to the Youth Authority, or with
the management of any school, institution, or facility under
the jurisdiction of the Youth Authority. Except as provided
in this section provided, nothing in this chapter shall be
deemed to does not interfere with the system of transfer
between institutions and facilities under the jurisdiction of
the Youth Authority. This section does not limit the
authority of the court to change, modify, or set aside an
order of commitment after a noticed hearing and upon a
showing of good cause that the Youth Authority is unable
to, or failing to, provide treatment consistent with Section
734.”

Section 734, referenced in the underlined language above, has provided
since 1961 that: “No ward of the juvenile court shall be committed to the
Youth Authority unless the judge of the court is fully satisfied that the
mental and physical condition and qualifications of the ward are such as
to render it probable that he will be benefited by the reformatory
educational discipline or other treatment provided by the Youth
Authority.” ©
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Commission staff maintain that SB 459°s amendment of section 779, to provide
new ‘treatment’ language, is not really new as the section 779 amendment -also
references section 734 which does reference “other treatment”. Staff explain, on
page 14 of their analysis, that:

However, the phrase “other treatment provided by the Youth Authority” is general
and not specific. The County maintains that after SB 459 was enacted that it is not
~ possible to evaluate whether “other treatment” is of benefit to the ward without
monitoring compliance with treatment standards and procedures mandated in SB
459 and intervening to change treatment when it is deficient.

Hence, to administer the treatment provision of Section 734, juvenile courts are
now required to continuously supervise and, in effect, regulate the treatment of
wards --- along with CYA (now DIJF). This dual regulation was not permitted
under law prior to SB 459. Before SB 459 was enacted, juvenile courts had no
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“authority to set aside an order committing a ward to CYA, merely because the
court's view of the rehabilitative progress and continuing needs of the juvenile
offender differ from CYA determinations” (In re Owen E. (1979) 23 Cal. 3d 398,

403).

Further, the In re Allen ((2000) 84 Cal.App. 4™ 513) decision, handed down before
the enactment of SB 459, held that the “.. Juvenile court's imposition of
discretionary conditions of probation was an impermissible attempt to regulate or
supervise minor's rehabilitation, a function solely in the hands of California Youth
Authority ( CYA) after the minor's commitment”. The Allen court reasoned that:

“... Notwithstanding the juvenile court's continuing jurisdiction over
a ward, “[clommitment to the Youth Authority in particular, brings
about a drastic change in the status of the ward which not only has
penal overtones, including institutional confinement with adult
offenders, but also removes the ward from the direct supervision of the
juvenile court.” ( In re Arthur N. (1976) 16 Cal.3d 226, 237-238, 127
Cal.Rptr. 641, 545 P.2d 1345, italics added, fns. omitted.)

In In re Owen E. (1979) 23 Cal.3d 398, 154 Cal.Rptr. 204, 592 P.2d
720, the court had occasion to address the interplay between CYA and
the juvenile court over a ward after the juvenile court committed the
ward to CYA. Two years after the commitment, the ward applied for,
but was denied, parole. The ward's mother then petitioned the juvenile
court to vacate his commitment (§ 778). The juvenile court,
concluding the ward's rehabilitative needs would best be satisfied if he
were released from custody, set aside its original commitment order
and placed the minor on probation. (/4. at pp. 400-401, 154 Cal.Rptr.
204, 592 P.2d 720.)

On appeal by the director of CYA, the California Supreme Court
reversed the juvenile court's order. In doing so the court first compared
the proceedings in juvenile court to those of adult court: “In the related
field of *516 jurisdiction to determine the rehabilitative needs of
persons convicted of crimes, we have concluded the Adult Authority
had the exclusive power to determine questions of rehabilitation. ‘If ...
the court were empowered ... to recall the sentence and grant probation
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if the court found that the defendant had become rehabilitated after his

incarceration, there manifestly would be two bodies (one judicial and

one administrative) determining the matter of rehabilitation, and it is

unreasonable to believe that the Legislature intended such a result.’

(Holder v. Superior Court (1970) 1 Cal.3d 779, 782, 83 Cal.Rptr. 353,

463 P.2d 705; see also Alanis v. Superior Court (1970) 1 Cal.3d 784,

786787, 83 Cal.Rptr. 355, 463 P.2d 707.) While different statutes—

even different codes—regulate the division of responsibility between

the concerned administrative agency and court, it appears to be as

unreasonable to assume the Legislature intended that both the juvenile

court and CYA are to regulate juvenile rehabilitation as it is to assume

that both the superior court and Adult Authority are to regulate

criminal rehabilitation.” ( [n_re Owen E., supra, 23 Cal.3d at pp. 404—

405, 154 Cal.Rptr. 204, 592 P.2d 720, parallel citations omitted.)

Simply put, the imposition of probationary conditions constitutes an
impermissible attempt by the juvenile court to be a secondary body
governing the minor's rehabilitation. ” (In re Allen (2000) 84 Cal.App.
4" 514-515)°

Now, juvenile courts under SB 459’s version of section 779 do have the authority,
upon a showing of good cause, to govern the minor’s rehabilitation.

Ms. Carol A. Clem, Division Chief, Special Services, Juvenile Services Division,
Los Angeles County’s Public Defender Office, provides further comparisons of the
juvenile court’s authority before and after enactment of SB 4359 as follows:

 “Prior to the revisions of Chapter 4, Statutes of 2003 [SB 459], “The
Legislature ha[d] not clearly defined the circumstances under which a
juvenile court may intervene in a matter concerning the rehabilitative
needs of a ward it has committed to CYA” In.re Owen E. (1979) 23
Cal. 3d 398, 403 (emphasis in original). The Owen court stated that,
“section 779 does not constitute authority for a juvenile court to set
aside an order committing a ward to CYA merely because the court's

% Excerpted form the In re Allen decision found in Exhibit 5, pages 1-3.
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view of the rehabilitative progress and continuing needs of the ward
differ from CYA determinations on such matters arrived at in
accordance with law.” Id. at p. 405, and held that , “a juvenile court
may not act to vacate a proper commitment to CYA unless it appears
CYA has failed to comply with law or has abused its discretion in
dealing with a ward in its custody.” Id. at p. 406.

The Legislature addressed this issue directly in 2003, responding to
the Owen court’s implied suggestion that it, “clearly defined the
circumstances under which a juvenile court may intervene in a matter
concerning the rehabilitative needs of a ward it has committed to
CYA.” Owen, supra at p. 403 (emphasis in original). Chapter 4,
Statutes of 2003 [SB 459], among other changes, added the following
sentence to the first paragraph of Welfare and Institutions Code
section 779 (emphasis added):

This section does not limit the authority of the court to
change, modify, or set aside an order of commitment
after a noticed hearing and upon a showing of good cause
that the Youth Authority is unable to, or failing to,
provide treatment consistent with Section 734.

Senate and Assembly Bill Analyses of SB 459, as well as analyses by |

their respective Public Safety, Rules and Appropriations Committees,
state that this provision:

Clarifies that the court has the authority to change,
modify, or set aside an order of commitment after a
noticed hearing and upon a showing of good cause that
the CYA is unable to, or failing to, provide treatment
as required under other provisions of law.”

No longer must a court refrain from intervening unless there is an
abuse of discretion by the Youth Authority. The Juvenile Court is now
charged with monitoring the ward’s progress through its receipt of the

Page 1@ 2

Received

April 20, 2012
Commission on
State Mandates



Received
April 20, 2012
Commission on
State Mandates
periodic reviews, as required by Welfare and Institutions Code section
1720, and with changing, modifying, or setting aside an order of
commitment when there is a failure of treatment, as now authorized

by Welfare and Institutions Code section 779.

Because SB 459 created a mandate for the courts to begin overseeing
the treatment of wards while in CYA (now DJJ) facilities, and to
intervene when those treatment needs are not being met, a remedy not
formerly available to our clients, the Public Defender is also required
to monitor the conditions of confinement of his clients in DJJ custody
and to intervene on their behalf when there is a failure of treatment.
In addition, California Rules of Court, Rule 5.663(c) (formerly Rule
1479, adopted, eff. July 1, 2004), states:

(c) Right to representation A child is entitled to have
the child's interests represented by counsel at every
stage of the proceedings, including post dispositional
hearings. Counsel must continue to represent the child
unless relieved by the court on the substitution of other
counsel or for cause.””’

Therefore, SB 459 created a mandate for the courts to begin overseeing the
treatment of wards while in CYA, now DIJF, facilities, and to intervene when those
treatment needs are not being met, a new remedy and due process right for public
defender clients was created. This required public defenders to implement new
services designed to protect their clients’ right to treatment specified in SB 459.
This ‘new program’ clearly qualifies for reimbursement as claimed herein.

Parole Consideration Dates

The county maintains that the amendments to sections 1731.8 and 1719 mandate a
new program for public defenders to monitor the parole procedures described in
these sections in order to further assist the ward in a possible section 779 motion
asking the court to change, amend, or modify a commitment order granting parole
for the ward. Because the Youth Authority’s Administrative Committee, (YAAC),

7 Ms. Clem’s statement is also found in Exhibit 2, pages 1-3.
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orders the youth’s treatment and programming, it is inextricably bound with his or
her success or failure at CYA. Since failure would be addressed by a § 779 motion,
public defenders are under an-obligation to coordinate with the YAAC and
participate in their meetings to the extent allowed. Under the law prior to SB 459,
the court was powerless to challenge CYA’s parole denials and the court was
precluded from “substituting its judgment for that of CYA.” (See In re Owen E.,
supra, 23 Cal.3d 398 at 405 ...)

Accordingly, SB 459 now mandates a statutory scheme in which the court does
substitute its judgment for that of the CYA, tantamount to the granting of parole;
thus, the Public Defender has a new duty to monitor parole procedures and assist
its clients in their attempts to gain parole.

Commission staff reject the County’s conclusion because they believe that (1) “the
court does not have jurisdiction when a section 779 motion is filed to “substitute its
judgment for that of the CYA,” (Staff Analysis, page 18.) and (2) “the plain
language of sections 1731.8 and 1719 does not impose any new duties on local
government” (Staff analysis, pages 18-19).

The County’s reply is that (1) YAAC’s treatment orders and programming are not
excluded from treatment standards and procedures required under SB 459, so the
juvenile court has a responsibility to review them and intervene when they are
deficient and (2) the County Public Defender’s clients have a new remedy to
ensure that SB 459 treatment standards and procedures are applied in their case ---
and this, of course, requires coordination with YAAC and participation in their
meetings to the extent allowed.

Accordingly, reimbursement of the County’s costs in implementing new parole
consideration date services (in section 1731.8) and parole procedure services (in
section 1719) is required.

Conclusion

The test claim legislation (Welfare and Institutions Code sections 779, 1731.8,
1719, and 1720 as added or amended by the Statutes of 2003, Chapter 4 (SB 459))
imposes a reimbursable state-mandated program under article XIII B, section 6 of
the California Constitution and Government Code section 17514 for public
defenders to perform the following duties that are ‘reasonably necessary’ in
implementing the test claim statutes: :
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1. Review case and court files, mental health, school, medical,
psychological and psychiatric records and familiarize themselves with
treatment and service needs of the youth;

2. Review court documents to assure court has followed the mandates
of SB 459;

3. Prepare and argue motions in cases where the court has not followed
the mandates of SB 459 in its dispositional orders;

4. Contact, visit and interview public defender clients sentenced to the
California Youth Authority (CYA);

5. Monitor the setting of parole consideration dates to assure they
comply with statutory mandates;

6. Assess CYA treatment plans to assure they comply with statutory
mandates, needs of the client and orders of the court;

7. Review CYA files, including education, special education, mental
health, behavioral, gang and any other specialized files (all kept in
separate locations);

8. Monitor the provision of treatment and other services;

9. Advocate for the provision of needed treatment and services within
the CYA system, including advocacy at individual education plan
[IEP], treatment plan, and similar meetings;

10. File motions in the sentencing court pursuant to Welfare and
Institutions Code section 779 where the client’s needs are not being
adequately addressed by CYA.

11. Coordinate with the Youth Authority in order to assist our clients
in preparing for parole hearings, and represent our clients at parole
hearings in appropriate cases.

Page 15

95

Received

April 20, 2012
Commission on
State Mandates



Received

April 20, 2012
‘ mission on
COUNTY OF LOS ANGELES %Mandams
DEPARTMENT OF AUDITOR-CONTROLLER
KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-3873
PHONE: (213) 974-8301 FAX: (213) 626-5427
WENDY L. WATANABE ASST. AUDITOR-CONTROLLERS

AUDITOR-CONTROLLER
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LOS ANGELES COUNTY’S REVIEW
COMMISSION ON STATE MANDATES DRAFT STAFF ANALYSIS
JUVENILE OFFENDER TREATMENT PROGRAM PROCEEDINGS (04-TC-02)

Declaration of Leonard Kaye

Leonard Kaye makes the following declaration and statement under oath:

I, Leonard Kaye, Los Angeles County’s [County] representative in this matter, have prepared
the attached review.

I declare that I have met and conferred with state and local officials, County Public Defender
staff, County Counsel staff and experts in preparing the attached review and incorporated their
statements in the review where indicated.

I am personally conversant with the foregoing facts and if so required, I could and would testify
to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct of my own knowledge, except as to the matters which are therein stated as
information and belief, and as to those matters I believe them to be true.

i/ L oy A c%/@z/

Date and Place Signature
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SPECIAL OPERATIONS
JUVENILE SERVICES DIVISION
590 Hall of Records
320 WEST TEMPLE STREET
LOS ANGELES, CALIFORNIA 90012
(213) 893-0283

RONALD L. BROWN
PUBLIC DEFENDER

Argument of the Public Defender regarding SB 90 Test Claim for Public Defender services pursuant to
SB 459

1. Prior to the amendment of Welfare and Institutions Code section 1720 by Chapter 4,
Statutes of 2003 [SB 459}, the Department of the Youth Authority (now the Division of
Juvenile Justice) was not required to provide written copies of its required periodic “reviews
of cases of wards” to the court and probation department of the committing county. The
2003 revision changed this by adding subdivision 1720(f):

() The division shall provide copies of the reviews prepared pursuant to this section to
the court and the probation department of the committing county.

2. Chapter 4, Statutes of 2003 [SB 459] also mandated, for the first time, that the periodic
reviews of cases of wards be in writing and, among other things, address specific treatment
goals, needs and progress, by adding subdivision 1720(e):

(e) Reviews conducted by the division pursuant to this section shall be written and shall
include, but not be limited to, the following: verification of the treatment or program
goals and orders for the ward to ensure the ward is receiving treatment and
programming that is narrowly tailored to address the correctional treatment needs of
the ward and is being provided in a timely manner that is designed to meet the paroie
consideration date set for the ward; an assessment of the ward’s adjustment and
responsiveness to treatment, programming, and custody; a review of the ward’s
disciplinary history and response to disciplinary sanctions; an updated individualized
treatment plan for the ward that makes adjustments based on the review required by
this subdivision; an estimated timeframe for the ward’s commencement and completion
of the treatment programs or services; and a review of any additional information
relevant to the ward’s progress.

3. Prior to the revisions of Chapter 4, Statutes of 2003 [SB 459], “The Legislature ha[d] not
clearly defined the circumstances under which a juvenile court may intervene in a matter
concerning the rehabilitative needs of a ward it has committed to CYA” In re Owen E. (1979)
23 Cal. 3d 398, 403 (emphasis in original). The Owen court stated that, “section 779 does

“To Enrich Lives Ihroug%ﬁ‘ective and Caring Service”
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not constitute authority for a juvenile court to set aside an order committing a ward to CYA
merely because the court's view of the rehabilitative progress and continuing needs of the
ward differ from CYA determinations on such matters arrived at in accordance with law.” Id.
at p. 405, and held that , “a juvenile court may not act to vacate a proper commitment to
CYA unless it appears CYA has failed to comply with law or has abused its discretion in
dealing with a ward in its custody.” Id. at p. 406.

4. The Legislature addressed this issue directly in 2003, responding to the Owen court’s implied
suggestion that it, “clearly defined the circumstances under which a juvenile court may
intervene in a matter concerning the rehabilitative needs of a ward it has committed to
CYA.” Owen, supra at p. 403 (emphasis in original). Chapter 4, Statutes of 2003 [SB 459],
among other changes, added the following sentence to the first paragraph of Welfare and
Institutions Code section 779 (emphasis added):

This section does not limit the authority of the court to change, modify, or set aside an
order of commitment after a noticed hearing and upon a showing of good cause that
the Youth Authority is unable to, or failing to, provide treatment consistent with
Section 734.

Senate and Assembily Bill Analyses of SB 459, as well as analyses by their respective Public
Safety, Rules and Appropriations Committees, state that this provision:

8) Clarifies that the court has the authority to change, modify, or set aside an order
of commitment after a noticed hearing and upon a showing of good cause that the
CYA is unable to, or failing to, provide treatment as required under other
provisions of law.”

No longer must a court refrain from intervening unless there is an abuse of discretion by the
Youth Authority. The Juvenile Court is now charged with monitoring the ward’s progress
through its receipt of the periodic reviews, as required by Welfare and Institutions Code
section 1720, and with changing, modifying, or setting aside an order of commitment when
there is a failure of treatment, as now authorized by Welfare and Institutions Code section
779.
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5. Because SB 459 created a mandate for the courts to begin overseeing the treatment of
wards while in CYA {now DJJ) facilities, and to intervene when those treatment needs are
not being met, a remedy not formerly available to our clients, the Public Defender is also
required to monitor the conditions of confinement of his clients in DJJ custody and to
intervene on their behalf when there is a failure of treatment. In addition, California Rules
of Court, Rule 5.663(c) {formerly Rule 1479, adopted, eff. July 1, 2004), states:

(c) Right to representation A child is entitled to have the child's interests
represented by counsel at every stage of the proceedings, including post-
dispositional hearings. Counsel must continue to represent the child unless relieved
by the court on the substitution of other counsel or for cause.

Due to these State-imposed mandates, the Los Angeles County Public Defender created

the CYA Unit (now DJJ Unit) in May, 2004, consisting of three experienced Deputy Public
Defenders, a psychiatric social worker, and a paralegal, to monitor and advocate for the 285
Public Defender clients who were then in CYA facilities. Although caseload and staffing have
since been reduced, the mandate for advocacy on behalf of those Public Defender clients
still in DJJ facilities remains.

6. The attached Declaration of DPD Shelan Y. Joseph outlines the duties of an attorney in the
Public Defender’s DJJ Unit. With the exception of the calculation and correction of time
credits, none of the issues these duties address could have been the subject of litigation in
the Los Angeles Superior Court prior to the passage of Chapter 4, Statutes of 2003 [SB 459].

7. Also attached are examples of the work done by the DJJ Unit, including a 779 Motion on
behalf of a boy who did not receive court-ordered neurological testing, a YAAC Parole
Appeal on behalf of a boy who made excellent progress at DJJ facilities despite being
diagnosed with schizoaffective disorder and very low intellectual functioning, and a
memorandum to the Director of the Division of Juvenile Facilities outlining the agreement
reached between a client, his Deputy Public Defender from the DJJ Unit, and his treatment '
staff at the facility regarding his treatment goals. Again, none of this advocacy would have
been effective prior to the passage of Chapter 4, Statutes of 2003 [SB 459), as there would
have been no remedy in court for a failure of treatment. (The names of the clients in these
documents have been omitted in order to protect client confidences.)

Dated 2 £29 /62012 W G Ca

Carol A. Clem
Division Chief, Special Services
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LOS ANGELES COUNTY PUBLIC DEFENDER
SPECIAL OPERATIONS
JUVENILE SERVICES DIVISION
590 Hall of Records
320 WEST TEMPLE STREET
LOS ANGELES, CALIFORNIA 90012
(213) 893-0283

RONALD L. BROWN
PUBLIC DEFENDER

COUNTY OF LOS ANGELES TEST CLAIM
JUVENILE OFFENDER TREATMENT PROGRAM COURT PROCEEDINGS
WELFARE AND INSTITUTIONS CODE SECTIONS 779, 1731.8, 1719, 1720
ADDED OR AMENDED BY CHAPTER 4, STATUTES OF 2003 [SB 459]

-

Declaration of Shelan Y. Joseph

1, Shelan Joseph, declare as follows:

I am an attorney licensed to practice law in the State of California, presently, and since August of
1996, employed by the Los Angeles County Public Defender's Office.

In my duties as a Public Defender from May, 2004 through August, 2012, I was assigned to the
Public Defender CYA Unit (now DJJ Unit) that represents youth committed to the Division of Juvenile
Facilities (DJF).

In that capacity, pursuant to both California Rule of Court 5.336 and Penal Code Section 779,

1 monitored conditions of confinement on behalf of Public Defender clients committed to DJF.

Monitoring conditions of confinement included the following:

Advocating on behalf of clients to ensure that they were receiving appropriate treatment, training,
education and mental health services. -

For clients with mental health issues, I monitored clients to ensure continuous and appropriate
treatment and medication administration. I also ensured that DJF was implementing programming
consistent with the client’s mental health disabilities. For example, for a client who was committed to DJF
for a sex offense and who was diagnosed with Pervasive Developmental Disability, I ensured that the sex
offender treatment program accounted for this disability and altered their curriculum to ensure that the sex
offender program offered to the client was suited to his learning capabilities.

In the area of education, I monitored school progress to ensure that clients were on track to secure
their high school diplomas. For special education clients, I attended Individualized Education Planning
meetings. I advocated for clients to receive appropriate special education services. In addition,

I monitored the services being provided by DJF, and where appropriate, filed Compliance Complaints with

the State to mandate DJF to provide services.
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1 monitored treatment progress outlined by DJF to ensure that clients were on track to parole.
I advocated at Parole Board hearings on behalf of clients. If clients were denied parole, where appropriate,
1 filed appeals to the Youth Offender Parole Board.

I reviewed all DJF documentation on behalf of the client to verify that correct sentencing credits,
registration requirements and treatment objectives were documented.

Where clients did not receive appropriate credits I sent correct minute orders to DJF in order to
correct the inaccuracies.

Where DJF imposed inaccurate registration requirements and/or did not follow treatment
objectives I filed and litigated 779 motions with the appropriate Juvenile Courts to request alternative
placements for our clients. 779 Motions were filed on behalf of those clients who were not receiving

appropriate care and service within DJF.

I declare under penalty of perjury the foregoing is true and correct.
Executed this 25" day of February, 2012, in Los Angeles, California.

Shelan Y. Joseph
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Juvenile Parole Board

Mr. Chuck Supple, Chairman
4241 Williamsborough Dr. #223
Sacramento, California 95823

SENT VIA FEDERAL EXPRESS

Re: YAAC APPEAL FOR (OMITTED FOR CONFIDENTIALITY)
Dear Board Decision-Makers,

I am an attorney with the Los Angeles County Public Defender’s Office and I currently
represent the above named ward pursuant to SB459. On behalfof my client, we respectfully appeal
the YAAC decision of October 17, 2007, by Mr. Nesbit, and Mr. Chabot, denying omitfed parole.

The bases for appeal are: (1) the decisionis contrary to law or policy; (2) the decisionis
contrary to board policy; and (3) there are extenuating circumstances that apply to omitted case.
omitted appeal form is attached herein.

Factual Background:

omitted is 21 years old. He was committed to the Division of Juvenile Justice (DJJ) in
October of 2001. In 2003, while at the Preston Youth Correctional Facility, omitted was hearing
voices and experiencing visual hallucinations.

In November of 2003, omitted was diagnosed with schizoaffective disorder. In May,
2004, omitted began decompensating. He began experiencingan increase in auditory hallucinations,
he lost twenty-five pounds and began to selfmutilate. omitted was transferred to the Intermediate
Care Facility, in Norwalk, where he remained until October, 2005, when he was transferred to the
Intensive Treatment Program at Heman G. Stark.

While on the Intensive Treatment Program, omitfed has gained an understanding of his
mental health issues. He has been medication compliant and has no further auditory or visual
hallucinations. He has actively participated in all areas of treatment.

In addition to his mental health issues, omitted is also a special education student. He has
conflictingreports regarding hislevel of cognitive functioning. Some reports have diagnosed omitted
as mentally retarded. Other experts have diagnosed him as specificlearning disabled. Despite the
contradicting views on omitted cognitive classification, all experts agree that he is very low
functioning. omitted lastindividualeducation plan dated March 8, 2007, found himto be emotionally
disturbed. In hisIEP, omitted tested at the second grade level in reading and in the first grade level in
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Despite omitted challenges he has run an excellent program on the Intensive Treatment
Program since 2005. He is currently Phase Level A. In the past year, omitfed has not received any
Level IT or Il DDMS. He has made significantprogress understanding his mental health diagnosis.
He is medication compliantand involvedin all aspects of treatment. omitted has denounced his gang,
is actively participatingin tattoo removal, and has not had any documented gang activity on the unit.

In December, 2006, at his annual review, YAAC authorized a two month time cut for
omitted due to his excellent progress in treatment and behavior.

In denying parole on October 9, 2007, the parole board stated that omitted had difficulty
expressing himself. In addition, the board stated that omitted needs to “better understand his victim
and hisactions.” The board also indicated that omitted may benefitfrom inpatient treatment services.

The ITP treatment team developed a solid parole plan for omitted. Includedinhis parole

plan was a day freatment program at College Hospital five days a week, along with counseling,
education, and mental health services.

Bases for Appeal:

1._The decision is contrary to law or policy

ghts

A. The Parole Board’s decision violated omitted Federal

‘under the American Disabilities Act ) and the Individual with Disabilities Education Act

(IDEA)

The Parole Board’s decision to deny parole was based in large part upon the fact that
omitted could not “express” himself. In fact, Mr. Chabot stated that “omitted needed to work on
expressing himself better.”

I please see attached Memorandum dated, October 16, 2007, submitted by Dr. Gilbert
Turnquist, school psychologist foromitted.
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the ADA due to his mental impairment. As defined by the ADA, a mental impairmentis, “[a]ny
mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or
mental illness, and specific learning disabilities.” Clearly, omitied DSM-IV Tr* diagnosis of
schizoaffective disorder qualifies him an individual under ADA.

Similarly,under the IDEA, “a person under 22 years of age and is defined as a person with
one or more of the following limiting conditions...(5) emotional disturbance qualifies.” Due to
omitted special education qualification of Emotional Disturbance he is also an individual described
under IDEA.

Therefore, it is contrary to law discriminate against omitted on the basis of his mental
health diagnosis or his cognitive disabilities. It is clear that the parole boards blatant disregard of
omitted cognitive impairmentsis a violation of both Federal and State Law. As stated by Parole
Board CommissionerEnglishat the October 9, 2007, in her dissent, she stated that omitted is “limited
in his cognitive skillsand willneed considerableexternal support.” omitted deficits clearly impact his
“expression,” thereby limitingthe way he communicatesand articulates himself. For the parole board
to document that omitted has “difficultyexpressinghimself”and use that as a factor in denying parole
is a violation of Federal and State Law and a violaion of omitred right to due process.

B. The Parole Board Decision is in violation of Penal Code Section 1719

Penal Code Section 1719, delineates the powers and duties of the DJJ Parole Board. The
board is authorized to conduct hearings related to ordering parole and conditions of parole.
Specifically,the Board is to make decisions pertinent to release on parole. The parole board is not
authorized and/or qualifiedto make clinicalassessments or evaluations. It isnot within the purview
of the parole board to make clinical determinations relative to parole.

An additional reason given by Mr. Nesbit and Mr. Chabot in denying parole was the fact
that omitted parole plan recommended out patient services from College Hospital. The Board
commissioners opined that “in-patient” services may be better for omitted. Specifically,the board
stated that, “omitted may benefitfrom inpatienttreatment services.” omitted was brought before the
parole board based on the opinions of qualifiedclinicalprofessionals. Both Nancy White, LCSW, and
Dr. Lynch, Psy. D., who has been working with omitfed for two years, evaluated omitted and
participated in developinghis parole pl an’ Thisplanincludedthat omitted participate in an intensive
out-patient program with College Hospital. The parole plan was formulatedbased on professional
clinical evaluations coupled with compliance under Farrell, that wards be paroled to the least
restrictive environment.

The Boards total disregard for the clinicalopinionin support of release clearly violates the
parole boards policy as they are not trained mental health professionals qualified to make clinical

2omitted has been diagnosed with an Axis I diagnosis of Schizoaffective Disorder under
Section 295.70 of the DMS-IV TR.

5 Please see the attached Memorandum dated, October 9, 2007, submitted by Dr.
Timothy Lynch, psychologist foromitted.
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assessments related to treatment settings. The determination of which clinical setting would bes andates

serve omitted should rest solely with the professionals qualified to make clinical determinations.
2. The Decision is ry to Board Policy

omitted was not informed of his right to appeal the parole board’s decisionat the hearing.
As of today’s date he has not been advised of his right to appeal the decision.

3. There are Extenuating Circumstances Relating to omitted Case Which Require Board

Action in the Interest of Justice

As detailed above and in his DJJ file,omitfed has run an exemplary program while

on the ITP. He has completed all board ordered programs, complied with treatment, attended group,
denounced his gang, participated in tattoo removal and been medication compliant. The
circumstances of his committing offense and his presentation during the board hearing need to be
viewed in the larger context of his history of mental healthissues and hislow cognitive functioning. It
isunconstitutional and contrary to publicpolicy to incarcerate someone who has clearly progressed in
treatment because they cannot present or express themselvesat a level deemed suitableby members
of the board who are not qualified to assess his mental health or cognitive deficits.

Tn conclusion, omitted hearing was conducted without evidence of due process oflaw, and
the denial of parole was a violation of his constitutional rights. Contrary to the assertions at the
hearing, the treatment team is clinically qualified to determine what a suitable parole plan is for
omitted, given his conduct and good performance on the unit.

For all of the above reasons, omitied respectfully requests that the October 17, 2007,

decisionbe overturned, and that he receive a new hearing where he can present, withthe assistance of
counsel and the treatment team why parole is appropriate at this time.

Sincerely,

Shelan Y. Joseph
Deputy Public Defender

cc: Ramon Martinez, Superintendent Heman G. Stark
Timothy Lynch, Psy. D.
Gilbert Turnquist, Psy.D.
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Sincerely,

SHELAN Y. JOSEPH
Deputy Public Defender
Bar No: 180606

ce: Dr. Timothy Lynch
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LAW OFFICES OF THE PUBLIC DEFENDER
SHELAN Y. JOSEPH, Deputy Public Defender
16352 Filbert Street
Sylmar, California 91342
(818) 364-6897
State Bar No. 180606
Attorney for Minor
SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES, JUVENILE COURT
PEOPLE OF THE STATE OF CALIFORNIA, ) Case No. KJ22501
Petitioner, )
) PETITION TO
VS, ) MODIFY/SET ASIDE
)
COM
MITM
ENT
ORDE
R
) [WIC § 779]
OMITTED FOR CONFIDENTIALITY, )
Minor. )
) Dept.: 282

TO THE ABOVE-ENTITLED COURT, BERNIE WARNER THE DIRECTOR OF THE
DIVISION OF JUVENILE JUSTICE, AND THE PEOPLE OF THE STATE OF CALIFORNIA,
REPRESENTED BY THEIR ATTORNEY, STEVE COOLEY, DISTRICT ATTORNEY FOR
LOS ANGELES COUNTY:

Minor omitted, by and through his attorney Michael P. Judge, Public Defender of Los
Angeles County, hereby moves this court to exercise its authority under Welfare & Institutions

Code section 779 to set aside the order committing omitted to the Division of Juvenile
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Justice, or, in the alternative, moves to change or modify the commitment order. The
Department of Juvenile Justice is unable to, or failing to, provide treatment consistent with
Welfare and Institutions Code section 734. This motion is based on the pleadings, minor’s
history, points and authorities, exhibits,and any additional argument made at the time set for hearing
on the motion.

DATED: February 13, 2006.

Respectfully submitted,

MICHAEL P. JUDGE
PUBLIC DEFENDER

By

SHELAN Y. JOSEPH
Deputy Public Defender

I. STATEMENT OF FACTS

MINOR’S HISTORY

A. MINOR’S JUVENILE COURT HISTORY
A 777 motion was filed against omitted, on December 8, 2004, in Department 282 of

the Pomona Juvenile Court. Subsequent to a dispositional hearing, on April 12, 2005, the
court sentenced omitted to the Department of Juvenile Justice (DJJ).

Omitted juvenile history c&msists of two sustained petitions. On July 9, 2002,
subsequent to an admission the court sustained a petition alleging a misdemeanor
violation of Penal Code Section 243 .6, the disposition ordered was Home on Probation.
On May 15, 2003, the court terminated omitted Home on Probation order and sent him to
Camp Community Placement (CCP). On February 19, 2004, a new petition alleging a
violation of Penal Code 245(a)(1) was filed. OnMay 6, 2004, pursuant to an admission to
a violation of 245(a)(1), the court ordered omitted to CCP.  On December 8, 2004, a
motion was filed pursuant to Welfare and Institution Code 777 alleging several violations
of Camp rules. On April 12, 2005, as aresult of a sustained 777 motion, the court ordered

omifted to the DJJ.
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ENTAL HEALTH HISTORY

Prior to his commitment to DJJ, an Evidence Code Section 730 psychological

evaluation was performed on omitted by Dr. Douglas B. Allen, Ph.D., on March 17, 2005.
In his report, Dr. Allen noted that omitted had been in an automobile accident, which
resulted in a head injury. (Exhibit 1, pg. 4). In addition, Dr. Allen noted that omitted suffers
from a seizure disorder for which he is prescribed Dilantin. (Exhibit 1, pg. 3, 4). Dr. Allen
recommended that “omitfed be referred to a Board Certified Neurologist for further
neurological study given his history of seizures, which has required medication
management.” (Exhibit 1, pg. 6).
C. CYA HISTORY

The Court committed omittedto DJJ on April 12, 2005. The court set the maximum

time of confinement at three years. Omitted actual confinement ends in August 22, 2006.
His DJJ jurisdiction ends October 20, 2011.

Omifted was received at the Southern Youth Reception Center and Clinic in
Norwalk, California on September 26, 2005. On December 23, 2005, the Honorable Judge
Tia Fischer signed a court order to have DJJ perform neurological testing on omitted.
(Exhibit 2).

On January 5, 2006, counsel for omitted, faxed and mailed via United States Postal
Service the order for neurological testing to Mr. Tom Blay, intake Coordinator for DJJ, in
Sacramento. (Exhibit 3). On January 6, 2006, pursuant to a telephone conversation with
Mr. Blay, wherein he requested specific information as to why the neurological testing was
needed, counsel sent additional correspondence addressing Mr. Blay’s inquiries. (Exhibit
4). On January 10, 2008, counsel for omitted received a copy of an electronic mail
message from Dr. Thomas, MD, Medical Director of DJJ, stating that DJJ does not have a
board certified neurologist on site, and therefore, DJJ cannot comply with the court's order.

(Exhibit 5).
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Il THE CALIFORNIA YOUTH AUTHORITY HAS FAILED TO PROVIDE ADEQUATE
AND TIMELY TREATMENT
Welfare and Institutions Code Section 1766 (b) provides that within 60 days

of intake, the California Youth Authority shall provide the court with a treatment plan for the
ward, including an estimated time frame for each of the treatment programs or services
identified. Welfare and Institutions Code Section 1720(b) provides that the California
Youth Authority shall review the case to determine whether the orders and dispositions
should be modified or continued at intervals not exceeding one year. Subsection (e) of

1720 provides that, reviews shall be written and include verification of the treatment goals

and orders ensuring treatment is received in a timely manner, including an assessment of
the ward's adjustment and responsiveness to treatment, an updated individualized
treatment plan, an estimated timeframe for the ward's start and completion of the treatment
programs or services; and other information. Subsection (f) of 1720 states that the
department shall provide copies of the reviews prepared pursuant to this section to the
court.

The DJJ is not meeting omitted needs. DJJ cannot perform the neurological
testing ordered by this court. As a result, DJJ does not have the capacity to determine
what, if any neurological deficits omitted has. Without this knowledge, DJJ cannot
properly care for or treat omitted as required by Welfare and Institution Code Section 734.

MEMORANDUM OF POINTS AND AUTHORITIES
1
WELFARE AND INSTITUTIONS CODE SECTION 779
PROVIDES THIS COURT WIT H THE AUTHORITY TO CHANGE,

MODIFY, OR SET ASIDE AN ORDER OF COMMITMENT

In pertinent part, Welfare and institutions Code section 779 provides: “The court

committing a ward to the Youth Authority may thereaiter change, modify, or set aside
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the order of commitment.” In 2003, section 779 was amended by Senate Bill 459 to
include, “This section does not limit the autherity of the court to change, modify, or set
aside an order of commitment after a noticed hearing and upon a showing of good
cause that the Youth Authority is unable to, or failing to, provide treatment consistent
with Section 734.” (Welf & Inst. Code § 779.) Welfare and Institutions Code section 734
states, “No ward of the juvenile court shall be committed to the Youth Authority unless
the judge of the court is fully satisfied that the mental and physical condition and
qualifications of the ward are such as to render it probable that he will be benefitted by
the reformatory educational discipline or other treatment provided by the Youth
Authority.” (Welf. & Inst. Code § 734.)
I
THE YOUTH AUTHORITY IS FATLING TO PROVIDE
PROPER TREATMENT TO THE MINOR

As stated above, the DJJ has not developed an adequate treatment plan for
omitted. The court should be dissatisfied with the inability of DJJ to comply with its order to
conduct neurological testing. Moreover, omitted neurological needs remain undetermined.
Without proper assessments omitfed mental and physical conditions cannot be benefitted by a
commitment to DJJ. Therefore, the defense respectfully requests that the court to terminate

omitted commitment to the Division of Juvenile Justice.

m
CONCLUSION

Counsel respectfully requests that this Court consider terminating its order

committing omitted to the Department of Juvenile Justice. DJJ cannot perform the necessary

-5
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1 neurological testing ordered by this court to determine omitted needs. Therefore, DJJ cannot

2 properly determine the treatment needs of omitted

3 DATED: February 13, 2006.

4
5

O 0 1 Dy

SHELAN Y. JOSEPH
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Respectfully submitted,

MICHAEL P. JUDGE
PUBLIC DEFENDER

By

Deputy Public Defender



Received
April 20, 2012
..., ommission
Exhibit %tfte Manda 3l

Pagelo

OFFICE OF THE INSPECTOR GENERAL
" STEVE WHITE, INSPECTOR GENERAL

® PROMOTING INTEGRITY ®

- REVIEWOFTHE -
INTENSIVE TREATMENT PROGRAM

CALIFORNIA YOUTH AUTHORITY

'REPORT

- NOVEMBER 2002

NOTE: INFORMATION I THIS REPORT HAS BEEN REDACTED -
FOR REASONS OF CONFIDENTIALITY

STATE OF CALIFORNIA : B GRraY DAvIS, GOVERNOR

OFFICE OF THE INSPECTOR GENERAL - " CONFIDENTIAL : : PAGE 1
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process of implementing a new screening mechamsm wh1ch is designed to providea - -
~ broader measure of a ward’s mental health and behavmr

F ]NDING 3

The Office of the Inspector General found that treatment services provided to wards in
the intensive treatment program are limited in scope, lacking in planning, poorly
documented, and generally deficient in quality. -

The treatment portrayed:in the written descriptions of the intensive treatment programs bears
little resemblance to the treatment actually provided to the wards. The program descriptions
typically promise a range of treatment methods and an individualized treatment plan for
each ward. In reality, treatment is limited for the most part to one or two hours a week of
group therapy and individual counseling provided by a youth correctional counselor with -
little counseling expertise or training. Individualized treatment plans are nonexistent. Wards
may see a psychologist only once a month, if that, and—if they are on psychotropic
miedication—may also see a psychiatrist periodically, usually about once a month.
Treatment is poorly documented and there appears to be little communication and
coordination between staff psychologists and psychiatrists or between the youth correctional
counselors and the professxonal staff In general, treatment is substandard

_ FINDING 4

The Office of the Inspector General found serious deficiencies in the handling by
mental health clinicians of suicidal wards in the intensive treatment program..

Intensive treatment wards are at high risk for suicide. Yet, the review showed that members
of the intensive treatment program mental health staff consistently failed to document

_ important information about wards referred for suicidal evaluation, failed to specify
recommended treatment for wards, and failed to communicate to the custody staff how the
wards should be monitored. .

FINDING 5

- The Office of the Inspector General found a lack of follow-up care for wards lea-ving
the intensive treatment program. :

The Office of the Inspector General found that 69 percent of the 221 wards leaving the

intensive treatment program during the twelve months preceding the review were either

transferred to the general population or released on parole. The statistics show that the

majority of intensive treatment program wards leaving the program are likely to receive no

further treatment for their mental illness at the California Youth Authority.. . - )

RECOMMENDATIONS

The Office of the Inspector General recommends that the California Youth -
‘ Authority take the following actions:

STATE OF CALIFORNIA _ GRrAY DAVIS, GOVERNOR
OFFICE OF THE INSPECTOR GENERAL - CONFIDENTIAL , o ' , PAGE S
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Ward / Parolee Population Management

Providing education, training, and treatment to youthfu! offenders is central to the mission of the California Youth Authority. Forty years
ago, California was the undisputed national leader in carrying out that responsibility. But in the 1980s, tougher sentencing for juveniles,
subsequent overcrowding of youth correctional facilities, and a societal emphasis on custody over rehabilitation began eating away at the
State’s programs for helping incarcerated youths. ’

Today, a new set of forces is at work. In recent years, the number of youthful offenders in California correctional facilities has failen by
almost half, from 10,114 in June 1996 to 4,879 in June 2003, with the number expected to decline to 3,740 by June 2009. Most of the
youths how committed to state custody are proportionately more violent and have significantly greater needs for mental health care and
other program services compared to the youths of earlier years. At the same time, the state is under increasing challenge from the public,
from lawmakers, and from the courts for failing to provide humane and constitutionally adequate conditions of confinement for
incarcerated youths and for not providing adequate education and treatment services.

In light of those circumstances, the Corrections Independent Review Panel examined what California can do to improve its treaiment,
education, and parole services for the serious, chronic, and violent youthful offenders committed to its custody. As a result of that study,
the panel recommends that the State institute a series of best-practices reforms in its education and treatment programs to more
successfully protect society by helping youthful offenders reintegrate back into the community.

FISCa I DaOt
implementing the panel’s recommendations can be expected te result in long-term savings by reducing disciplinary incidents in youth
correctional institutions, helping youthfui offenders earn earlier release, and reducing the number who commit new crimes and return to
custody. The recommendations will also assist the new Department of Correctional Services in complying with the requirements of the
consent degree anticipated in a major court action, Farrell v. Harper. A detailed legislative financial analysis involving key stakeholders is
needed to more fully determine the fiscal impact of the recommendations.

B g OUNT e
The mission of the California Youth Authority is as follows:

To protect the public from criminal activity by providing education, training, and treatment services for youthful offenders
committed by the courts; directing these offenders to participate in community and victim restoration; and assisting local
justice agencies with their efforts to control crime and delinquency, and encouraging the development of state and local
programs to prevent crime and delinquency. {1]

The department’s historical obligation to provide juvenile offenders with education, training, and treatment services was set forth when the
California Youth Authority was created by the Youth Corrections Act of 1941. At the time of its enactment, the law was revolutionary in
that it substituted training and treatment for youthful offenders in place of retributive punishment, which had been the national norm. In the
years following, the act also made California the national model in juvenile treatment. By the mid-1960s the success of California’s
training and treatment model became not only accepted practice across the country, but also the formal legal policy of the United States,
certified by the U.S. Supreme Court, in Keni v. United States (1966). Although the U.S. Supreme Court has since modified the treatment
model, allowing juveniles to be tried as adults in cases involving particularly egregious offenses, it has nonetheless preserved the
importance of individual assessment of the circumstances of the juvenile before sentencing, and the general policy of rehabilitation for
juveniles remains sacrosanct. The U. S. Supreme Court continues to affirm the special developmental status of those under the age of 18
and the State’s obligation to provide them with special protection.

Studies have shown that wards who participate in education and vocational training programs have a lower risk of recidivism. [2] Yet,
despite those studies, and despite the historical mandate to provide treatment services to youths committed to the California Youth
Authority, the State’s commitment to providing such services has been eroding since the early 1980s. During the 1980s and 1990s, the
department’s budget failed to keep pace with rising ward populations resulting from “tough on crime” sentencing laws that made sanctions
for juvenile crime comparable to those of adults and from stricter parole policies instituted by the Youthful Offender Parole Board that
lengthened incarceration times. Largely because of Youthful Offender Parole Board policies, the average length of stay for wards
increased from 21.6 months in 1991-92 to 27.6 months in 2002-03. [3] Between 1987 and 1991, the ward population in California Youth
Authority facilities averaged 139 percent of bed capacity and over-crowded living conditions and double bunking became standard. [4]

With the overcrowding came increased violence in youth correctional facilities—group disturbances, suicidal behavior, escape attempts,
and other acts of destructive conduct. And, in an escalating cycle, increased violence led to longer stays, still more overcrowding, and still
more violence. Research by the California Youth Authority shows that before crowding began in 1987 disciplinary incidents were
significantly fewer. In 1987 the disciplinary rate for serious ward misbehavior stood at 102.5 incidents per 100 wards, but as crowding
increased between 1987 and 1991, the rate of disciplinary actions increased by 33 percent to 136.2 incidents per 100 wards. Under

http://cpr.ca.gov/Review_Panel/Ward_Population_Management.html 4/5/2012



Received
Review Panel - CPR Report, State of California ExhibR'd 20, 2012

Page205pRNISSioNn on
g State Mandates

need improvement.

Wards who have been incarcerated in California Youth Authority institutions are generally the most serious and violent offenders in the
juvenile justice system. The department currently provides parole services to approximately 4,200 wards through 16 parole offices located
throughout California. The parole offices are divided into two regions: the northern region, which supervises approximately 1,880
parolees, and the southern region, which supervises approximately 2,200 parolees. The northern region is comprised of seven field
offices encompassing 47 counties, including the Bay Area, the Central Coast, Northern California, and the San Joaquin Valley. The
southern region includes nine field offices covering 11 counties, including Los Angeles, San Luis Obispo, Santa Barbara, Ventura, San
Diego, and Imperial counties. [35]

Parole agents assigned to each parole office must work closely with local law enforcement to enforce conditions of parole, protect the
community, and broker community resources to promote the ward’s successful integration into society. All 16 parole offices provide core
parole services. A detailed description of these services and other programs offered by the California Youth Authority are listed in
Appendix A.

At present, the authority to grant or revoke parole rests exclusively with the Youth Authority Board in accordance with California Code of
Regulations, Title 15, Section 4966, and California Welfare and Institutions Code Section 1723. The parole hearing process, which
includes setting projected parole dates, involves both the Youth Authority Board and the California Youth Authority staff. The projected
parole date, also called the “projected board date,” is based on the ward’s committing offense. Absent from this phase of the process is
the committing court and community probation resources. A more coordinated effort and partnership involving the committing courts, local

. community resources, and the California Youth Authority would improve case management and provide a more effective continuum of
treatment services. ‘

At present, counties do not have the option of supervising non violent wards

The California Youth Authority is presently responsible for supervising all wards released from state youth correctional facilities and
returned to communities. These wards remain under the jurisdiction of the California Youth Authority rather than the counties. Instead,
non violent wards could be returned to counties for probation services upon release from state youth correctional facilities. The California
Youth Authority could pay counties a pre-determined “rebate” for every non-violent ward (presently designated as Categories 5, 6, and 7)
for whom the county agrees to provide parole supervision and services. The change would enable the new Department of Correctional
Services to re-direct resources and supervision to high-risk parolees in Categories 1, 2, 3, and 4, thereby improving the likelihood of
success for these offenders (Appendix B.)

The current parole population of non violent, Category 5, 6, and 7 wards totals approximately 1,740. Field parole agents who provide
parole supervision are spread out over a large geographical area, making it difficult for remote areas to be covered. With responsibility for
this parole population removed, parole positions could be reduced proportionately and the additional resources could be re-directed to
high-risk parolees to lower the ward-to-parole agent ratio.

Counties are not paying the true cost incurred by the state for supervising wards

The sliding fee scale outlined in California Welfare and Institutions Code Section 912.5 and in Title 15 of the California Code of
Regulations does not reflect the actual cost incurred by the California Youth Authority for treatment, training, and supervision of lower
Jevel wards. The sliding fee scale designates specific percentages of a pre-determined per-capita cost incurred by the California Youth
Authority to be reimbursed to the state by each county. [36] The base cost in the sliding scale fee is $36,500 yearly and counties pay a flat
fee of $175.00/ month for all high risk commitments. Counties pay 50 percent, 75 percent, or 100 percent of the per capita cost for non-
violent wards classified respectively in Categories 5, 6, and 7. (A new provision to this section, enacted on July 1, 2003, allows for annual
review of actual costs incurred and subsequent adjustment of the pre-determined base amount for the sliding scale). [37]

The sliding fee scale was introduced in 1997 to encourage counties to find alternatives to California Youth Authority commitment for non-
violent offenders and appears to have had that effect. An estimate of future overall youthful offender population shows a continuing
decrease in the California Youth Authority population (See Appendix C, Table 1). Conversely, the more violent ward population continues
to rise. That fact, coupled with the development of increased services for more troublesome wards, has increased the true cost incurred
by the Youth Authority to house each ward. Current estimates of actual per capita costs range between $66,000 estimated by the
California Youth Authority [38] and $80,000 [39] estimated by the Juvenile Justice Reform Group and Kevin Carruth, Undersecretary of
Youth and Adult Corrections Agency. Both figures far exceed the current $36,500 per capita reimbursement rate (Appendix D.)

Given these circumstances, an upward adjustment to the sliding fee scale of 25 percent to $50,000 is warranted. This prudent adjustment
will continue to encourage counties to reduce the number of non violent youthful offenders sent to the California Youth Authority without
making the cost prohibitive and will encourage local program development. The option of sending the most difficult, unmanageable youth
that the county cannot effectively program will remain affordable.

Judges and probation officers have no role in decisions to continue incarceration

The California Youth Authority has not been mandated to involve local courts, judges, and probation officers in the treatment and
incarceration of youthful offenders. One superior court judge noted recently in correspondence to Senator Gloria Romero that local
juvenile justice systems are not afforded the opportunity to oversee or be involved in decisions affecting wards committed to the California
Youth Authority. [40] In most cases, the committing court hears little about wards committed to the California Youth Authority until they are
in trouble again. Much to the same extent, county probation departments are also left out of the loop about wards until they receive a
notification of additional charges because the ward's stay at the California Youth Authority has been extended. According to Dr. Barry
Krisberg of the National Council on Crime and Delinquency in correspondence to G. Kevin Carruth, Undersecretary of Youth and Adult
Corrections Agency, most judges would welcome the chance to interact with youthful offenders throughout all stages of the juvenile
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justice system. [41] Furthermore, the concept of coordinating efforts and increasing community involvement seems to be the resounding
theme among youthful offender advocates, employees of the California Youth Authority, and the Department of Finance.

At present, there is no effective partnership between the California Youth Authority, the courts, and county probation departments and
communication between these entities is minimal. The cost of this disconnect is the loss of valuable resources and services for youthful
offenders paroled from California Youth Authority institutions. The amount of additional time wards serve in California Youth Authority
institutions for misbehavior varies. Many receive much more time. At present, 540 California Youth Authority wards will serve all of their
available confinement time due to time extensions for disciplinary or treatment reasons. [42] Often, these time extensions are unknown to
the counties until they receive a request for payment of services provided.

Partly because of these extensive time adds, Senate Bill 459, which went into effect on January 1, 2004, provided for the new Youth
Authority Board to serve as the second and final review level to hear appeals regarding treatment and training and disciplinary time
extensions. The Corrections Independent Review Panel has concluded that this appeal process should be retained, but that for wards in
Categories 5-7, the decision of the Youth Authority Board will be reviewed by the committing court.

When wards are referred for return to the county for probation, the California Youth Authority should reimburse the county $5,000
annually for aftercare services provided to each ward. [43] A caveat to this recommendation is that probation officers not be granted the
authority to revoke probation and refer wards directly to the California Youth Authority for revocation, but instead may refer the case to the
court for review and recommendation. The presiding judge may hold the commitment to the California Youth Authority in abeyance,
conditional on successful completion of probation.

Recognizing that some counties are not equipped to provide these services, and that the needs of some wards may be greater than the
capacity of county probation services to provide, the state should encourage counties to develop “joint use facility agreements” with
adjoining counties to provide aftercare services. Counties also should be allowed to contract with the California Youth Authority for parole
services in accordance with a “needs assessment” conducted for the ward.

The California Youth Authority has lost valuable parole resources to budget cuts

In the past four years, the California Youth Authority has lost a number of parole resources as a result of budget cuts. Programs such as
the “Transitional Residential Program” and “Fouts Springs” offered pre-release planning and other options in lieu of re-institutionalizing for
parolees who violate technical conditions of parole. The programs were similar to the traditional half way houses but offered stronger
treatment, educational, counseling and job assistance components. [44] The Transitional Residential Program, established in 1982 in Los
Angeles County, provided pre-parole placement in a residential center operated by Volunteers of America, Inc. The program provided
employment development services, job referrals, counseling services, and 24-hour supervision for up to 34 wards. Participants were
required to seek full-time employment and, upon obtaining employment, were responsible for their transportation costs. After a ward
successfully completed the program, the parole agent made a recommendation for parole consideration to the Youth Authority Board.
Although the Transitional Residential Program did not formally track participants, the former administrator estimated that 75-80 percent of
program graduates had not re-offended within a year of completing the program. Anecdotal evidence indicates that most participants
maintained employment and often were promoted to jobs earning a higher wage. [45] The program was discontinued because of budget
cuts.

Fouts Springs was developed in 1987 to fulfill a need for drug treatment options for northern California parolees having a substance
abuse history. The program offered 90-day drug treatment in a partnership between the California Youth Authority and Fouts Springs
Youth Correctional Facility. The program was operated by Solano and Colusa counties as a relapse option in lieu of parole revocation.
The cost benefits of this short-term program were significant when compared with the cost of re-incarcerating wards for a period of 6to 12
months for technical parole violations involving substance abuse. For wards, a return to custody counts as a parole failure, whereas the
Fouts Springs program was in lieu of revocation. This program was also discontinued due to budget constraints.

The California Youth Authority needs more specialized Parole Agent lis

The California Youth Authority presently does not have enough specialized Parole Agent lls to adequately supervise sex offenders and
mentally ill wards on parole. Providing treatment, supervision, and critical services to sex offenders paroling from California Youth
Authority institutions is critical to the parolee’s re-integration into the community, and only Parole Agent lIs receive specialized training for
that purpose. Inside the institutions, sex offenders receive treatment and training designed to address the urge to offend. Aftercare
treatment, provided to parolees by Parole Agent lis, who have been trained in the sex offender curriculum, is designed to reinforce the
concepts, therapeutic issues, and relapse prevention techniques. As of April 5, 2004, there were 381 sex offenders in the department’s
parolee population, yet eight parole offices have no specialized Parole Agent lIs to provide sex offender services, thus breaking the
continuum of treatment. [46] It is critical this group of offenders be afforded highly individualized parole services and that treatment
services be continued.

Recommendations

The panel recommends that the state take the actions listed below to improve the ability of the California Youth Authority Parole Branch to
meet the specialized treatment and mental health needs of the wards under its supervision. The recommendations are intended to create
a more effective partnership with county probation and court services to enable wards released from California Youth Authority institutions
to be better served in their local communities.

-# Adjust the sliding fee scale used to determine how much a county pays the state for housing non-violent wards in the California
Youth Authority from $36,500 to $50,000 to more accurately reflect the actual cost of those services.

-# Grant committing courts sole authority and final review for revoking parole or probation or for extending length of stay at the
California Youth Authority for wards in Categories 5, 6, and 7.

117

http://cpr.ca.gov/Review Panel/Ward Population_Management.html 3/20/2012



- Received
April 20, 2012
Commission on

Exhipifs 2" 02
Page 1 of 3

Westlaw.

84 Cal. App.4th 513, 100 Cal.Rptr.2d 902, 00 Cal. Daily Op. Serv. 8757, 2000 Daily Journal D.A.R. 11,565

(Cite as: 84 Cal.App.4th 513, 100 Cal.Rptr.2d 902)

>

Court of Appeal, Third District, California.
In re ALLEN N., a Person Coming Under the Juve-
nile Court Law.
The People, Plaintiff and Respondent,
V.
Allen N., Defendant and Appellant.

211XV(G)3 Disposition Proceedings
211k2714 k. Judgment or order; con-
clusiveness, operation, and effect. Most Cited Cases
(Formerly 211k230.1)

Notwithstanding the juvenile court's continuing
jurisdiction over a ward, commitment to the Youth
Authority removes the ward from the direct supervi-
sion of the juvenile court.

Oct. 30, 2000.
211 Infants
211XV Juvenile Justice

Following a contested jurisdictional hearing, the
Superior Court, Sacramento County, No. JV 98681,
Harold Craig Manson, J., found that juvenile commit-
ted felony assault and great bodily injury during the

211XV(QG) Disposition
211X V(G)2 Particular Dispositions
211k2688 Probation or Suspension of

commission of that offense and committed him to the Sentence .
California Youth Authority ( CYA). Juvenile ap- 211k2692 Conditions
pealed imposition of conditions of probation. The . 211k2692(1) k. In general. Most
Court of Appeal, Raye, J., held that imposition of Cited Cases
(Formerly 211k225)

discretionary conditions of probation was an imper-
missible attempt to regulate or supervise juvenile's
rehabilitation.

Juvenile court's imposition of discretionary con-
ditions of probation was an impermissible attempt to
regulate or supervise minor's rehabilitation, a func-

Affirmed dified.
frmec as modih tion solely in the hands of California Youth Authority
West Headnotes ( CYA) after the minor's commitment.

&= *%903 *514 Brendon Ishikawa, under appointment by

[1] Infants 211 2682 the Court of Appeal, for Defendant and Appellant.

211 Infants . . .
=== ky P.D )
211XV Juvenile Justice Bill Lockyer, Attorney General, David ruliner,

211XV(G) Disposition
211XV(G)2 Particular Dispositions
211k2681 Correctional or Punitive Or-
der or Disposition
211k2682 k. In general. Most Cited
Cases :
(Formerly 211k230.1)

Infants 211 €~2714

Chief Assistant Attorney General, Robert R. Ander-
son, Senior Assistant Attorney General, Harry Joseph
Colombo, Supervising Deputy Attorney General,
Charles Fennessey, Deputy Attorney General, for
Plaintiff and Respondent.

RAYE, J.

Following a contested jurisdictional hearing, the
juvenile court found that Allen N., a minor and ward
of the court based upon previously sustained peti-
tions, committed felony assault (Pen.Code, § 245,

211 Infants _ . subd. (a)(1)) and great bodily injury during the com-
211XV Juvenile Justice mission of that offense (Pen.Code, § 12022.7).28L

211XV(G) Disposition
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FN1. The minor had the following previ-
ously sustained petitions: April 3, 1997—
unlawful taking of a vehicle (Veh.Code, §
10851, subd. (a)), threatening a public offi-
cer (Pen.Code, § 71); July 18, 1997—
unlawful taking of a vehicle (Veh.Code, §
10851, subd. (a)); June 26, 1998—falsely
identifying himself to a peace officer
(Pen.Code, § 148.9. subd. (a)); and Decem-
ber 11, 1998—assault by means of force
likely to produce great bodily injury
(Pen.Code. § 245, subd. (a)(1)).

The minor was committed to the California
Youth Authority ( CYA) for a maximum confine-
ment period of 8 years and 10 months. The juvenile
court then imposed the following probationary condi-
tions: “You are not to have any contact or communi-
cation with Ronnie Obey, or Shawna Williams, or
their families. § And the prior orders of the Court,
including your non-association with Augustine Ri-
bota, your requirement that you participate in anger
control management counseling, and that you not
associate with individuals known to be members of
gangs, and that you not wear or display *515 any
gang-related clothing, or emblems, or paraphernalia,
those orders remain in effect.” ©2

EFN2. The juvenile court also imposed a res-
titution fine and restitution to the victim in
an amount to be determined. The minor is
not challenging these statutorily required or-
ders. (See Welf. & Inst.Code, § 730.6.)

On appeal, the minor contends the juvenile court
erred in imposing the conditions of probation because
it had committed him to CYA. The People urge that
the probationary conditions were proper since the
juvenile court does not lose jurisdiction over the mi-
nor after the commitment and that the conditions
were in the minor's best interest. In so arguing, the
People fail to recognize the distinction between the
juvenile court's jurisdiction and its supervisory
power. We shall strike the challenged conditions.

“Under section 602 any person who is under the
age of 18 when he or she commits a criminal offense
is within the jurisdiction of the juvenile court. Once
an individual is adjudged a ward of the juvenile court
that court may retain jurisdiction over the ward until
he or she attains the age of 21 or 25 depending upon

the nature of the offense. ((Welfare & Inst. Code] §
607.)" ™2 (Joey W. v. Superior Court (1992) 7
Cal.App.4th 1167, 1172, 9 Cal.Rptr.2d 486.) Sections
778 and 779 permit the juvenile court to change,
modify or set aside a commitment to the Youth Au-
thority.

FN3. All further undesignated section refer-
ences are to the Welfare and Institutions
Code.

[1] Notwithstanding the juvenile court's continu-
ing jurisdiction over a ward, “{clommitment to the
Youth Authority in particular, brings about a drastic
change in the status of the ward which not only has
penal overtones, including institutional confinement
with adult offenders, but also removes the ward from
the direct supervision®**904 of the juvenile court.” (
In re Arthur N. (1976) 16 Cal.3d 226, 237238, 127
Cal.Rptr. 641, 545 P.2d 1343, italics added, fus.
omitted.)

In In re Owen E. (1979) 23 Cal.3d 398, 154
Cal.Rptr. 204, 592 P.2d 720, the court had occasion
to address the interplay between CYA and the juve-
nile court over a ward after the juvenile court com-
mitted the ward to CYA. Two years after the com-
mitment, the ward applied for, but was denied, pa-
role. The ward's mother then petitioned the juvenile
court to vacate his commitment (§ 778). The juvenile
court, concluding the ward's rehabilitative needs
would best be satisfied if he were released from cus-
tody, set aside its original commitment order and
placed the minor on probation. (fd. at pp. 400401,
154 Cal.Rptr. 204, 592 P.2d 720.)

On appeal by the director of CYA, the California
Supreme Court reversed the juvenile court's order. In
doing so the court first compared the proceedings in
juvenile court to those of adult court: “In the related
field of *516 jurisdiction to determine the rehabilita-
tive needs of persons convicted of crimes, we have
concluded the Adult Authority had the exclusive
power to determine questions of rehabilitation. ‘If ...
the court were empowered ... to recall the sentence
and grant probation if the court found that the defen-
dant had become rehabilitated after his incarceration,
there manifestly would be two bodies (one judicial
and one administrative) determining the matter of
rehabilitation, and it is unreasonable to believe that
the Legislature intended such a result.’” (Holder v.

© 2012 Thomson Reuters. 110169aim to Orig. US Gov. Works.
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Superior Court (1970) 1 Cal.3d 779, 782, 83
Cal.Rptr. 353, 463 P.2d 705: see also Alanis v. Supe-
rior Court (1970) 1 Cal3d 784, 786787, 83
Cal.Rptr. 355, 463 P.2d 707.) While different stat-
utes—even different codes—regulate the division of
responsibility between the concerned administrative
agency and court, it appears to be as unreasonable to
assume the Legislature intended that both the juvenile
court and CYA are to regulate juvenile rehabilitation
as it is to assume that both the superior court and
Adult Authority are to regulate criminal rehabilita-
tion.” ( In_re Owen E., supra, 23 Cal.3d at pp. 404—
405, 154 Cal.Rptr. 204, 592 P.2d 720, parallel cita-
tions omitted.) 4

FN4. In re Owen E. went on to hold that
while the juvenile court retained jurisdiction
over a ward to change, modify, or set aside
any of its previous orders, the court was au-
thorized to intervene only where it appeared
that “CYA has failed to comply with law or
has abused its discretion in dealing with a
ward in its custody.” ( 23 Cal.3d at p. 406,
154 Cal.Rptr. 204, 592 P.2d 720.)

[2] Here, the juvenile court's imposition of dis-
cretionary conditions of probation constitutes an at-
tempt to regulate or supervise the minor's rehabilita-
tion, a function solely in the hands of CYA after the
minor's commitment. Nor is it of any import, as sug-
gested by the People, that similar parole conditions
may be imposed by CYA or that there is not yet a
conflict between the conditions imposed by the court
and CYA. Simply put, the imposition of probationary
conditions constitutes an impermissible attempt by
the juvenile court to be a secondary body governing
the minor's rehabilitation.

DISPOSITION

The conditions of probation imposed by the
court and set forth herein in the second paragraph of
this opinion are stricken. In all other respects, the
judgment (order committing the minor to CYA) is
affirmed. The juvenile court is to amend its records
accordingly and to forward copies of all such perti-
nent documents to the Director of CYA.

SIMS, Acting P.J., and MORRISON, J., concur.

Cal.App. 3 Dist.,2000.
Inre Allen N.

84 Cal.App.4th 513, 100 Cal.Rptr.2d 902, 00 Cal.
Daily Op. Serv. 8757, 2000 Daily Journal D.A.R.
11,565
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P
Inre ALLEN N., a Person Coming Under the Juvenile
Court Law. THE PEOPLE, Plaintiff and Respondent,
V.
ALLEN N., Defendant and Appellant.

No. C032402.

Court of Appeal, Third District, California.
Oct. 30, 2000.

SUMMARY

The juvenile court found that a minor committed
felony assault (Pen. Code, § 245, subd. (a)(1)) and
inflicted great bodily injury during the commission of
that offense (Pen. Code, § 12022.7). The court com-
mitted the minor to the California Youth Authority
(CYA) and imposed conditions of probation, includ-
ing prohibitions against association with certain per-
sons and gang members and mandatory anger man-
agement counseling. (Superior Court of Sacramento
County, No. JV98681, Harold Craig Manson, Judge.)

The Court of Appeal struck the conditions of
probation and affirmed the judgment in all other re-
spects. The court held that the juvenile court erred in
imposing probation conditions, since regulation and
supervision of a minor's rehabilitation are solely in the
hands of CYA following commitment. The juvenile
court is authorized to intervene following CYA
commitment only when it appears the CYA has failed
to comply with law or abused its discretion. (Opinion
by Raye, J., with Sims, Acting P. J., and Morrison, J.,
concurring.)

HEADNOTES
Classified to California Digest of Official Reports
(1) Delinquent, Dependent, and Neglected Children §
111--Delinquent Children--Disposition--Commitment
to Youth Authority--Imposition of Probation Condi-
tions.

The juvenile court erred in imposing conditions of
probation, including prohibitions against association
with certain persons and gang members and manda-
tory anger management counseling, upon a minor
committed to the California Youth Authority (CYA)
upon findings that he committed felony assault with

infliction of great bodily injury. Regulation and su-
pervision of a minor's rehabilitation are solely in the
hands of CYA following commitment, which removes
the minor from the direct supervision of the juvenile
court. The juvenile court is authorized to intervene
following CYA commitment only when it appears the
CYA has failed to comply with law or abused its dis-
cretion.

[See 10 Witkin, Summary of Cal. Law (9th ed. 1989)
Parent and Child, § 816 et seq.]

COUNSEL

Brendon Ishikawa, under appointment by the Court of
Appeal, for Defendant and Appellant.

Bill Lockyer, Attorney General, David P. Druliner,
Chief Assistant Attorney General, Robert R. Ander-
son, Assistant Attorney General, Harry Joseph Co-
lombo and Charles Fennessey, Deputy Attorneys
General, for Plaintiff and Respondent.

RAYE, J.

Following a contested jurisdictional hearing, the
juvenile court found that Allen N., a minor and ward
of the court based upon previously sustained petitions,
committed felony assault (Pen. Code, § 245, subd.
(@)(1)) and great bodily injury during the commission
of that offense (Pen. Code, § 12022.7). ™™

FN1 The minor had the following previously
sustained petitions: April 3, 1997-unlawful
taking of a vehicle (Veh. Code, § 10851,
subd. (a)), threatening a public officer (Pen.
Code, § 71); July 18, 1997-unlawful taking
of a vehicle (Veh. Code, § 10851, subd. (a));
June 26, 1998-falsely identifying himself to a
peace officer (Pen. Code, § 148.9, subd. (a));
and December 11, 1998-assault by means of
force likely to produce great bodily injury
(Pen. Code, § 245, subd. (a)(1)).

The minor was committed to the California Youth
Authority (CYA) for a maximum confinement period
of 8 years and 10 months. The juvenile court then
imposed the following probationary conditions: “You
are not to have any contact or communication with
Ronnie Obey, or Shawna Williams, or their families. §

© 2012 Thomson Reuters. Nl)%llim to Orig. US Gov. Works.
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And the prior orders of the Court, including your
non-association with Augustine Ribota, your re-
quirement that you participate in anger control man-
agement counseling, and that you not associate with
individuals known to be members of gangs, and that
you not wear or display *515 any gang-related cloth-
ing, or emblems, or paraphernalia, those orders remain
in effect.” ™2

FN2 The juvenile court also imposed a res-
titution fine and restitution to the victim in an
amount to be determined. The minor is not
challenging these statutorily required orders.
(See Welf. & Inst. Code, § 730.6.)

(1) On appeal, the minor contends the juvenile
court erred in imposing the conditions of probation
because it had committed him to CYA. The People
urge that the probationary conditions were proper
since the juvenile court does not lose jurisdiction over
the minor after the commitment and that the condi-
tions were in the minor's best interest. In so arguing,
the People fail to recognize the distinction between the
juvenile court's jurisdiction and its supervisory power.
We shall strike the challenged conditions.

“Under section 602 any person who is under the
age of 18 when he or she commits a criminal offense is
within the jurisdiction of the juvenile court. Once an
individual is adjudged a ward of the juvenile court that
court may retain jurisdiction over the ward until he or
she attains the age of 21 or 25 depending upon the
nature of the offense. ([Welf. & Inst. Code] § 607.)”
FN3 (Joey W. v. Superior Court (1992) 7 Cal.App.4th
1167, 1172 [9 Cal.Rptr.2d 486].) Sections 778 and
779 permit the juvenile court to change, modify or set
aside a commitment to CYA.

FN3 All further undesignated section refer-
ences are to the Welfare and Institutions
Code.

Notwithstanding the juvenile court's continuing
jurisdiction over a ward, “[clJommitment to the Youth
Authority in particular, brings about a drastic change
in the status of the ward which not only has penal
overtones, including institutional confinement with
adult offenders, but also removes the ward from the
direct supervision of the juvenile court.” (In re Arthur
N. (1976) 16 Cal.3d 226, 237-238 [127 Cal.Rptr. 641,
545 P.2d 1345], italics added, fns. omitted.)

In In re Owen E. (1979) 23 Cal.3d 398 [154
Cal.Rptr. 204, 592 P.2d 720], the court had occasion
to address the interplay between CY A and the juvenile
court over a ward after the juvenile court committed
the ward to CYA. Two years after the commitment,
the ward applied for, but was denied, parole. The
ward's mother then petitioned the juvenile court to
vacate his commitment (§ 778). The juvenile court,
concluding the ward's rehabilitative needs would best
be satisfied if he were released from custody, set aside
its original commitment order and placed the minor on
probation. (23 Cal.3d at pp. 400-401.)

On appeal by the Director of CYA, the California
Supreme Court reversed the juvenile court's order. In
doing so the court first compared the proceedings in
juvenile court to those of adult court: “In the related
field of *516 jurisdiction to determine the rehabilita-
tive needs of persons convicted of crimes, we have
concluded the Adult Authority had the exclusive
power to determine questions of rehabilitation. 'If ...
the court were empowered ... to recall the sentence and
grant probation if the court found that the defendant
had become rehabilitated after his incarceration, there
manifestly would be two bodies (one judicial and one
administrative) determining the matter of rehabilita-
tion, and it is unreasonable to believe that the Legis-
lature intended such a result.” (Holder v. Superior
Court (1970) 1 Cal.3d 779, 782 [83 Cal.Rptr. 353, 463
P.2d 705]; see also Alanis v. Superior Court (1970) 1
Cal.3d 784, 786-787 [83 Cal.Rptr. 355, 463 P.2d
707].) While different statutes-even different
codes-regulate the division of responsibility between
the concerned administrative agency and court, it
appears to be as unreasonable to assume the Legisla-
ture intended that both the juvenile court and CYA are
to regulate juvenile rehabilitation as it is to assume
that both the superior court and Adult Authority are to
regulate criminal rehabilitation.” (In re Owen E., su-
pra, 23 Cal.3d at pp. 404-405.) ™

FN4 In re Owen E. went on to hold that while
the juvenile court retained jurisdiction over a
ward to change, modify, or set aside any of
its previous orders, the court was authorized
to intervene only where it appeared that
“CYA has failed to comply with law or has
abused its discretion in dealing with a ward in
its custody.” (23 Cal.3d at p. 406.)
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Here, the juvenile court's imposition of discre-
tionary conditions of probation constitutes an attempt
to regulate or supervise the minor's rehabilitation, a
function solely in the hands of CYA after the minor's
commitment. Nor is it of any import, as suggested by
the People, that similar parole conditions may be
imposed by CYA or that there is not yet a conflict
between the conditions imposed by the court and
CYA. Simply put, the imposition of probationary
conditions constitutes an impermissible attempt by the
juvenile court to be a secondary body governing the
minor's rehabilitation.

Disposition

The conditions of probation imposed by the court
and set forth herein in the second paragraph of this
opinion are stricken. In all other respects, the judg-
ment (order committing the minor to CYA) is af-
firmed. The juvenile court is to amend its records
accordingly and to forward copies of all such pertinent
documents to the Director of CYA.

Sims, Acting P. J., and Morrison, J., concurred. *517

Cal.App.3.Dist.

Inre Allen N.

84 Cal.App.4th 513, 100 Cal.Rptr.2d 902, 00 Cal.
Daily Op. Serv. 8757, 2000 Daily Journal D.A.R.
11,565
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In re ALINE D., a Person Coming Under the Juvenile
Court Law. KENNETH E. KIRKPATRICK, as Chief
Probation Officer, etc., Plaintiff and Respondent,
V.

ALINE D., Defendant and Appellant

Crim. No. 18130.

Supreme Court of California
June 5, 1975.

SUMMARY
After a ward of the juvenile court had been placed
with unsuccessful results in various local treatment
facilities, she was committed to the Youth Authority.
(Superior Court of Los Angeles County, No. 429615
Juvenile, David V. Kenyon and Thomas Wilfred Le-
Sage, Judges.)

On the ward's appeal, the Supreme Court reversed
the order of commitment. Preliminarily, the court
noted that Welf. & Inst. Code, § 734, provides that no
ward of the juvenile court shall be committed to the to
the Youth Authority unless the judge is fully satisfied
that the ward will probably be benefited thereby.
Then, from its review of the record, the Supreme
Court concluded that the juvenile court's referee had,
in fact, disclosed a substantial dissatisfaction with the
prospect of commitment to the authority and had or-
dered the commitment for the sole reason that suitable
alternatives did not exist. It was held that such non-
compliance with the statute constituted reversible
error. Finally, the reviewing court declared that the
unavailability of suitable alternatives, standing alone,
does not justify the commitment of a nondelinquent or
marginally delinquent minor to an institution primar-
ily designed for the incarceration and discipline of
serious offenders.

In Bank. (Opinion by Richardson, J., with Wright, C.
J., Tobriner, Mosk and Sullivan, JJ., concurring.
Separate dissenting opinion by Clark, J., with
McComb, J., concurring.) *558

HEADNOTES
Classified to California Digest of Official Reports

Page 1

(1) Delinquent, Dependent and Neglected Children §
3--Purpose of Juvenile Court Law.

The Juvenile Court Law is to be liberally con-
strued to carry out its purposes as expressed in Welf.
& Inst. Code, 8§ 502.

(2) Delinquent, Dependent and Neglected Children §
36--Commitment to Youth Authority.

In the light of Welf. & Inst. Code, § 734, pro-
viding that no ward of the juvenile court shall be
committed to the Youth Authority unless the judge is
fully satisfied that the ward will probably be benefited
thereby, it was reversible error to commit such a ward
to the authority, where it appeared that the juvenile
court's referee had expressed a substantial dissatisfac-
tion with the prospect of commitment to the authority,
and had ordered the commitment for the sole reason
that suitable alternatives did not exist.

(3) Delinquent, Dependent and Neglected Children §
35--Youth Correction.

Juvenile commitment proceedings are designed
for the purpose of rehabilitation and treatment, not
punishment.

(4) Delinguent, Dependent and Neglected Children §
6--Care and Custody-- Propriety of Commitment.
The unavailability of suitable alternatives,
standing alone, does not justify the commitment of a
nondelinquent or marginally delinquent minor to an
institution primarily designed for the incarceration and
discipline of serious offenders.
[See Cal.Jur.2d, Delinquent, Dependent, and Neg-
lected Children, 8 23; Am.Jur.2d, Juvenile Courts
and Delinquent and Dependent Children, § 32.]
COUNSEL

Richard S. Buckley, Public Defender, John J. Gib-
bons, George H. Meyerhoff and Laurance S. Smith,
Deputy Public Defenders, for Defendant and Appel-
lant. *559

Laurence R. Sperber, Paul N. Halvonik and J. An-
thony Kline as Amici Curiae on behalf of Defendant
and Appellant.

Evelle J. Younger, Attorney General, Jack R. Winkler,
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Chief Assistant Attorney General, S. Clark Moore,
Assistant Attorney General, Howard J. Schwab and
Beverly K. Falk, Deputy Attorneys General, for
Plaintiff and Respondent.

RICHARDSON, J.

We consider the question whether a minor who
has previously been adjudicated a ward of the juvenile
court and then placed, with unsuccessful results, in
various local treatment facilities, may thereafter be
committed to the California Youth Authority (“CYA”)
despite the expressed doubt of the court, acting
through its referee, that she would benefit from such a
commitment. The record before us reflects that the
referee ordered the CYA commitment solely because
there appeared to be no other available placement
facility. We have concluded that, under the existing
statutory scheme, and particularly Welfare and Insti-
tutions Code section 734, the commitment was im-
proper and, accordingly, that the cause should be
remanded to the juvenile court for reconsideration.

We recite pertinent portions of the troubled his-
tory of the minor, Aline D. At the time of her com-
mitment to CYA, she was 16, her father was absent
from the family home and her mother had rejected her.
She had an 1.Q. of 67 and a behavioral history of as-
saultive conduct and association with juvenile gangs.
She was originally placed in a family treatment pro-
gram at juvenile hall, for reasons not specified in the
record. This placement continued from February 23,
1972, to May 1, 1972, and, according to a probation
report, was “singularly unsuccessful.” Thereafter, she
was released to the care of her mother but, one week
later, ran away from home. An attempt was made to
place her in a probation department community
day-care program, but her limited intellectual poten-
tial disqualified her. On September 25, 1972, Aline
was placed at the McKinnon Girls Home in Los An-
geles, but soon thereafter the Home reported that she
was having “problems with stealing, shoplifting, ...
refusal to attend school,” and was participating in a
juvenile gang. Her placement with the Home termi-
nated a few weeks *560 later when she was arrested
following an incident at a high school campus. Aline
was returned to juvenile court on allegations that she
had violated Education Code section 13560 (wilful
insult and abuse of teacher) and Penal Code section
653g (unlawful loitering about a school). Following a
hearing, the first charge was sustained and, on No-
vember 10, 1972, Aline's wardship was continued and

Page 2

“suitable placement” ordered for her.

Thereafter, on November 20, 1972, Aline was
placed at the Penny Lane residential school in Los
Angeles where she remained for 10 days after which
time her placement was terminated for various rea-
sons, including her use of marijuana, bullying of as-
sociates, and membership in a juvenile gang.

On December 14, 1972, Aline was placed at the
Detroit Arms Home, where she remained until January
10, 1973. Her placement there was terminated as a
result of her “active association” with the gang. A
probation report, describing the circumstances of her
association with the gang, reported that Aline let in
eight or nine boy members of the gang who thereafter
took three or four girls and left for two days, causing
considerable difficulties.

Aline was returned to juvenile hall, pending fur-
ther efforts to place her. A report of the foregoing
placement efforts summarizes as follows: “Since this
current detention on January 10, 1973 all efforts to
place minor have met with defeat. Placements are not
willing to handle the kinds of behavior minor has
displayed in former placements.” The responsible
placement coordinator indicated that Los Angeles
County has had no facilities capable of coping with the
minor other than the Las Palmas Girls School.

On February 13, 1973, Las Palmas rejected Aline
as unsuitable, because of her record of “assaultive
behavior.” The Las Palmas officials by letter recom-
mended a commitment to CYA “where she would
have the structure she obviously needs and also voca-
tional training.” On March 1, 1973, the probation
officer filed a supplemental petition in juvenile court,
alleging that Aline is not acceptable for placement in
Los Angeles County institutions or facilities. *561

On May 21, 1973, a hearing was held before a
juvenile court referee. The referee heard testimony
from Mrs. Holt, a probation officer, and considered
the contents of her placement report as well as letters
and evaluations from psychiatrists regarding Aline's
situation. The officer described her investigation of all
conceivable placements available to Aline, including
her mother and potential foster parents. The investi-
gation included seven different facilities. Each
placement was found unsuitable for Aline, although
Mrs. Holt learned that Penny Lane eventually planned
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to establish a “closed setting for girls.” According to
Mrs. Holt, Aline, as a “severely delinquent young
girl,” requires a “closed facility” (by which is meant
one with locked doors and limited visitation privileg-
es), similar to county camps available for the place-
ment of delinquent boys. If Aline were male, rather
than female, Mrs. Holt would have recommended a
camp community placement rather than CYA.

The reports of two psychiatrists and a clinical
psychologist were before the court but have not been
filed with us. The record does, however, contain their
recommendations that Aline not be committed to
CYA. One psychiatrist stated his opinion that Aline is
not truly delinquent and that involvement with more
delinquent and criminally oriented youths may ad-
versely influence her. Near the conclusion of the
hearing, the referee noted his lack of options. He ob-
served that Aline could not simply be left in juvenile
hall, as that facility serves only as a temporary deten-
tion facility. He explained his reluctance to order the
proceedings dismissed, for Aline's mother had refused
to accept her, and Aline would be back “on the
streets.” He agreed with Aline's counsel that it would
be “very unwise to commit this minor to the California
Youth Authority for the sole reason that it does not
seem that there is anything else.” Moreover, the refe-
ree acknowledged that “The fact remains, neverthe-
less, that all agree, including two psychiatrists, a
clinical psychologist, Mrs. Holt, all agree that she's
not an appropriate subject for commitment to the
youth authority, but that it is being done only because
that seems to be the only recourse.” (Italics added.)

After suspending the hearing temporarily to de-
termine whether Aline might be eligible for placement
by the Department of Public Social Services, and after
learning that such placement would be refused, the
referee concluded that he must order Aline committed
to CYA, since “... the only other alternative that seems
available to me now would be to *562 dismiss this
case and turn this lady out in the street, and I'm not
going to do that.” Counsel's motion to dismiss the
proceedings, and for a rehearing, were denied, and
Aline was ordered committed to CYA. Aline appeals.

Although the referee, following the hearing,
signed a written form which contained a printed
“finding” to the effect that the ward probably would
benefit from a CYA commitment, our review of the
record, summarized above, leads us to conclude that
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the referee ordered Aline committed to CYA solely
because there appeared to be no other suitable
placement for her. The motivation of the referee ap-
pears in his conclusion that “it seems that we are po-
werless” to avoid a CYA commitment. As we will
develop below the provisions of the Juvenile Court
Law do not permit a CYA commitment under such
circumstances.

Preliminarily, we note the provisions of Welfare
and Institutions Code section 502, which express in
broad terms the general purposes of the Juvenile Court
Law. These are to “secure for each minor ... such care
and guidance, preferably in his own home, as will
serve the ... welfare of the minor and the best interests
of the State; ... and when the minor is removed from
his own family, to secure for him custody, care, and
discipline as nearly as possible equivalent to that
which should have been given by his parents.” (1) The
Juvenile Court Law is to be liberally construed to
carry out the foregoing purposes.

In specific amplification of the foregoing pur-
poses and with particular reference to the matter be-
fore us, section 734 of the Welfare and Institutions
Code provides that “No ward of the juvenile court
shall be committed to the Youth Authority unless the
judge of the court is fully satisfied that the mental and
physical condition and qualifications of the ward are
such as to render it probable that he will be benefited
by the reformatory educational discipline or other
treatment provided by the Youth Authority.” (Italics
added.)

(2) The foregoing language makes it clear that a
CYA commitment may not be made for the sole rea-
son that suitable alternatives do not exist. Instead, the
court must be “fully satisfied” that a CYA commit-
ment probably will benefit the minor. In the instant
case, the referee's in-court statements, far from indi-
cating that he was “fully satisfied,” disclosed instead a
substantial dissatisfaction with a CYA commitment.
*563 The requirements of section 734 not having been
met, the commitment order must be reversed.

The rationale underlying section 734 becomes
clear upon consideration of certain other sections of
the Juvenile Court Law pertaining to the disposition of
juvenile court wards. A review of these sections dis-
closes a carefully conceived pattern affording the
juvenile court a wide variety of choices at the dispo-
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sitional phase of juvenile proceedings. Thus, a minor
adjudged a “dependent child” under section 600 as one
needing parental care and control or being destitute, or
mentally or physically deficient, or whose home is
unfit, may, under section 727, be placed in the care of
(a) some reputable person of good moral character, (b)
some association organized to care for such minors,
(c) the probation officer for purposes of placement, or
(d) any other public agency organized to provide care
for needy or neglected children.

If the child is adjudged a ward of the court under
section 601 because he refuses parental authority, or is
beyond parental control, or is a truant or in danger of
leading an immoral life, “... the court may order any of
the types of treatment referred to in Section 727, and
as an additional alternative, may commit the minor to
a juvenile home, ranch, camp or forestry camp. If there
is no county juvenile home, ranch, camp or forestry
camp within the county, the court may commit the
minor to the county juvenile hall. ... Such ward may be
committed to the Youth Authority only upon a pro-
ceeding for the modification of an order of the court
conducted pursuant to the provisions of Section 777
[requiring the filing of a supplemental petition in order
to change placement to CYA].” (Id., § 730.)

Finally, when a minor is adjudged a ward of the
court under section 602, i.e., the minor has committed
a criminal offense or having been adjudged a ward
under section 601 fails to obey an order of the juvenile
court, “... the court may order any of the types of
treatment referred to in Sections 727 and 730, and as
an additional alternative, may commit the minor to the
Youth Authority.”

We may assume that Aline's wardship presently
derives from a finding, under section 602, that she had
either committed a criminal offense or had failed to
obey an order of the juvenile court, by reason of a
nunc pro tunc order to that effect entered on June 27,
1973. In any event, Aline's counsel does not suggest
otherwise. *564

Under section 732, “Before a minor is conveyed
to any state or county institution pursuant to this ar-
ticle, it shall be ascertained from the superintendent
thereof that the person can be received.” Likewise
section 1736 provides in part that CYA “may in its
discretion accept such [juvenile court] commitments.”
While sections 732 and 1736 suggest that CYA s
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vested with a measure of discretion to accept or reject
juvenile court commitments, section 736, subdivision
(@), indicates that such discretion is a limited one.
Section 736, subdivision (a), provides that “The Youth
Authority shall accept a person committed to it pur-
suant to this article if it believes that the person can be
materially benefited by its reformatory and educa-
tional discipline, and if it has adequate facilities to
provide such care. ...” (Italics added; see also Bryan v.
Superior Court, 7 Cal.3d 575, 584-586 [102 Cal.Rptr.
831, 498 P.2d 1079], regarding the CYA's rejection
criteria.)

As properly observed by Justice Kingsley in the
opinion by the Court of Appeal in this case, “The
statutory scheme ... as now embodied in sections 730
et seq. of the Welfare and Institutions Code, contem-
plates a progressively restrictive and punitive series of
disposition orders in cases such as that now before us -
namely, home placement under supervision, foster
home placement, placement in a local treatment facil-
ity and, as a last resort, Youth Authority placement.”

As is evident from the applicable statutes,
“Commitments to the California Youth Authority are
made only in the most serious cases and only after all
else has failed.” (Thompson, Cal. Juvenile Court
Deskbook, § 9.15, p. 123.) This concept is well es-
tablished and has been expressed by the CYA itself. In
light of the general purposes of juvenile commitments
expressed in Welfare and Institutions Code section
502, discussed above, “... commitment to the Youth
Authority is generally viewed as the final treatment
resource available to the juvenile court and which
least meets the description in the above provision [§
502]. Within the Youth Authority system, there is
gathered from throughout the State the most severely
delinquent youths which have exhausted local pro-
grams.” (ltalics added; California Youth Authority,
Criteria and Procedure for Referral of Juvenile Court
Cases to the Youth Authority (1971) p. 1.)

We find of some significance the expressed
guidelines and criteria prepared by the CYA itself in
the above referenced publication which juvenile
courts may use in CYA referrals. The “Criteria” lists
(at p. 2) several “inappropriate cases” for commit-
ment, including (1) youths who *565 are dependent or
primarily placement problems - “For these youths in
need of a home and peer acceptance, as well as ac-
cepting adults, life in an institution might be totally
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fulfilling, resulting in an orientation to an institutional
existence”; (2) unsophisticated, mildly delinquent
youths, “for whom commingling with serious delin-
quents who make up the bulk of the Youth Authority
population might result in a negative learning expe-
rience and serious loss of self-esteem”; and (3) men-
tally retarded or mentally disturbed youths, “for
whom the probable benefits of treatment within the
mental health system exceed those of programs within
the Youth Authority. The Youth Authority has no
programs for the mentally retarded nor psychiatric
treatment programs for the mentally ill.” The fore-
going classifications in combination approach a be-
havioral profile of Aline, for in addition to her de-
pendency and placement problems and delinquency,
the record suggests that she is “borderline” mentally
retarded.

Furthermore, statistics compiled by CYA indicate
that at Ventura School for Girls (the only suitable
CYA institution for Aline), Aline would be placed in
the company of girls who had committed serious
criminal offenses, including 16 homicides, 31 robbe-
ries and 38 assaults. (Department of the Youth Au-
thority, Characteristics of California Youth Authority
Wards (1974) Table 1E, p. 7.) According to the CYA's
1973 annual report, 85 percent of all youths commit-
ted to CYA had three or more delinquency “contacts,”
and 35 percent had eight or more such contacts. (De-
partment of the Youth Authority, 1973 Annual Report,
p.11)

In sum, the record before the juvenile court dis-
closes that CYA may not be a suitable placement
facility for Aline, and that the referee himself, acting
for the juvenile court, entertained very substantial
doubt in the matter. The record does not disclose that
the court was, in the language of the statute, “fully
satisfied that the ... condition and qualifications of the
ward are such as to render it probable that he will be
benefitted” by the discipline or treatment available at
CYA.

In order to assist the juvenile court in its recon-
sideration of the cause, we note a few possible alter-
native dispositions. Our suggestions should not be
considered exhaustive of the possibilities, and the
court should explore, of course, any other placement
opportunities which the parties or the probation officer
may suggest. *566
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First, although the record indicates that Aline was
ineligible for placement at various institutions within
Los Angeles County, it is not clear whether the
placement officer or the court considered the possi-
bility of placing Aline at a juvenile home, ranch or
camp in another county. Section 888 of the Welfare
and Institutions Code provides in pertinent part that,
“Any county establishing such juvenile home, ranch,
or camp under the provisions of this article [to place
88 601 or 602 wards] may, by mutual agreement,
accept children committed to such home, ranch, or
camp by the juvenile court of another county in the
State and the State shall reimburse the county main-
taining the home, ranch, or camp to the amount of
one-half the administrative cost of maintaining each
child so committed. ...”

Second, reference was made at the May 1973
hearing to the anticipated establishment of closed
facilities at the Penny Lane school where Aline had
once been placed. Mrs. Holt seemed to believe that
such closed facilities might be a suitable placement for
Aline.

Third, testimony at Aline's hearing described fa-
cilities in Los Angeles County for boys of the type
appropriate for minors such as Aline. Although ap-
pearing to be the least promising alternative, con-
ceivably some arrangement could be made to provide
care and treatment for Aline at these facilities under
some segregated arrangement.

Fourth, the record indicates that Aline may be a
“borderline” mentally retarded child. Under Welfare
and Institutions Code section 6550 et seq. provision is
made for the commitment to state hospital of juvenile
court wards found (following evaluation and report) to
be mentally retarded or mentally disordered. (See also
§6512.)

Finally, if on reconsideration the court determines
that no appropriate alternative placement exists, but
also finds that Aline probably would benefit from a
CYA commitment under present circumstances, the
court could consider the possibility of a temporary
90-day CYA commitment for purposes of observation
and diagnosis, with provision for a report by the di-
rector of CYA concerning Aline's amenability to
treatment. (See Welf. & Inst. Code, § 704.) If the
report indicates that Aline would not benefit from the
treatment she would receive at CYA, and if no ap-
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propriate alternative placement exists at that time, then
the proceedings should be dismissed. (Welf. & Inst.
Code, § 782.) *567

(3) Juvenile commitment proceedings are de-
signed for the purposes of rehabilitation and treatment,
not punishment. (See In re J. L. P., 25 Cal.App.3d 86,
89 [100 Cal.Rptr. 601]; Welf. & Inst. Code, § 502.)
We fully recognize that in some cases, as in that before
us, the question of appropriate placement poses to the
appropriate officials seemingly insurmountable dif-
ficulties. Budgetary limitations, varying from county
to county, may well preclude the maintenance of those
specialized facilities otherwise necessary to provide
the minor with optimum care and treatment. Even if
such facilities exist, the minor's past conduct may
itself require his or her exclusion therefrom. Never-
theless, under the present statutory scheme, supported
by sound policy considerations, a commitment to
CYA must be supported by a determination, based
upon substantial evidence in the record, of probable
benefit to the minor. (4) The unavailability of suitable
alternatives, standing alone, does not justify the
commitment of a nondelinquent or marginally delin-
quent child to an institution primarily designed for the
incarceration and discipline of serious offenders.

The order of commitment is reversed and the
cause remanded for further proceedings consistent
with this opinion.

Wright, C. J., Tobriner, J., Mosk, J., and Sullivan, J.,
concurred.

CLARK, J.
| dissent.

Welfare and Institutions Code section 734 prec-
ludes neither a judge's expression of sorrow when
required to commit a juvenile ward to the California
Youth Authority, nor his expression of regret when
less restrictive alternatives are unobtainable. Instead,
section 734 only requires that the juvenile court find
CYA commitment to be the most beneficial disposi-
tion available. The record reveals this statutory re-
quirement has been more than satisfied.

Aline's history of delinquency includes shoplift-
ing, theft, smoking marijuana and assaulting a
grandmother. Her behavior has frequently been cha-
racterized as “assaultive,” leading her probation of-
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ficer to describe her as “a severely delinquent young
girl ... in terms of being a public menace.”

Exhaustive efforts - all unsuccessful - were made
to place Aline within the community. The first
placement, in a family treatment program, was *568
regarded as “singularly unsuccessful” ™ and termi-
nated after two months. Admission in a community
day care program was then denied the ward due to her
low intelligence. McKinnon Girls Home released
Aline in two weeks because of “problems with steal-
ing, shoplifting, bedwetting, refusal to attend school”
and the claim she was a leader of a local street gang,
the Cripts.

FN1 Unless otherwise noted, the remarks in
quotations are derived from the record.

Aline's fourth placement, at Penny Lane School,
lasted only 10 days because she “[s]moked grass at a
concert - is muscle of the resistive kids - threatens
weaker girls - girls are terrified as she leans on being a
member of the Cript gang. About five Cript boys came
to Penny Lane to see her - 'freaked out' staff as one got
into the house.” Her fifth disposition, at the Detroit
Arms, was terminated when Aline “let in eight or nine
Cripts in the placement who took three or four girls
and split for two days.”

At this point the Los Angeles County placement
coordinator concluded the county had no facility ca-
pable of coping with Aline, “other than possibly Las
Palmas Girls School.” However, Las Palmas declined
to enroll the ward, concluding her assaultive behavior,
low intelligence level and nonacceptance of respon-
sibility revealed Aline “could not benefit from either
our school or group therapy[,] the two main aspects of
our program.” Las Palmas recommended she be
committed to the CYA “where she could have the
structure she obviously needs and also vocational
training.”

Before Aline's commitment to the Youth Au-
thority seven additional placement alternatives were
investigated, all proving unsatisfactory. The com-
mitment hearing itself was recessed to give the pro-
bation officer time to explore placement with the
Department of Public Social Services. However, like
previous efforts, this proved fruitless.

The record clearly reveals that all parties at the
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hearing - including Aline's counsel - agreed that every
conceivable placement alternative had been ex-
hausted, the only remaining disposition being to either
completely dismiss Aline's wardship or to commit her
to the CYA. ™2 Since Aline's mother has refused to
accept her back into the home, dismissal would place
this child in the streets and under the influence of *569
her gang. In these circumstances, release would pro-
vide Aline nothing but the opportunity to qualify more
fully for CYA commitment - hardly a course of action
to be recommended to the juvenile court system.

FN2 From the juvenile court hearing to the
present time, neither appellant nor the ma-
jority has specified any county facility suit-
able for Aline. Their contention that such a
placement alternative perhaps exists is of no
help to the lower court.

In contrast, CYA commitment offers Aline fore-
seeable benefit through treatment and training. The
authority is empowered “to make use of law en-
forcement, detention, probation, parole, medical,
educational, correctional, segregative and other facil-
ities, institutions and agencies, whether public or
private, within the State.” (Welf. & Inst. Code, §
1753.) Its director is authorized to “enter into agree-
ments with the appropriate public officials for separate
care and special treatment in existing institutions for
persons subject to the control of the Authority.” (Welf.
& Inst. Code, § 1753.) Finally, it can even train its own
specialists. (Welf. & Inst. Code, § 1752.6.) Far from
being a single “placement facility,” ™ the CYA is an
administration comprised of many facilities, capable
of providing individualized treatment where neces-
sary.

FN3 Ante, p. 565.

Similarly, the majority's description of the
authority as “punitive” is misconceived.
California juvenile law has specifically re-
jected the concept of punishment: “The
purpose of [the chapter establishing the
CYA] is to protect society more effectively
by substituting for retributive punishment
methods of training and treatment ....” (Welf.
& Inst. Code, § 1700.) “Care and guidance”
are the fundamental principles around which
the juvenile justice system is fashioned.
(Welf. & Inst. Code, § 502.) Treatment is not
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punitive even though the ward's mobility is
curtailed. (Cf. In re De La O (1963) 59
Cal.2d 128 [28 Cal.Rptr. 489, 378 P.2d 793,
98 A.L.R.2d 705].)

The propriety of a CYA commitment under these
circumstances cannot be negated by a juvenile court
judge's expression of concern and regret. Such ex-
pression is not uncommon and should be commended
- not masked by judicial indifference. Aline and her
unfortunate circumstances understandably frustrated
the judge. But while he no doubt was sorry that the
ward's misconduct was sufficiently serious to “force
the system to the wall,” his statements were intended
to make Aline realize that, in ordering commitment, he
was doing only what her circumstances and conduct
compelled. Such communication increases the minor's
understanding for the system, improving his or her
chance for rehabilitation and accountability to society.

Moreover, although the juvenile court judge
commonly fears commitment may prove counter-
productive, such fear is not prohibited by section 734.
The code only requires the court's satisfaction that the
conditions and qualifications of the ward “render it
probable that he will *570 be benefited” by com-
mitment. ™ (ltalics added.) It is unreasonable to
interpret this section to require full satisfaction that
successful treatment will not be jeopardized by ad-
verse influences.

FN4 The judge here entered a written finding
specifically stating that commitment to the
CYA would be beneficial to Aline. However,
the majority chooses to reject this finding and
to reverse this case on the basis of explana-
tory remarks clearly intended by the juvenile
judge to benefit the child.

Finally, the majority's holding will stifle com-
munication between judge and ward, replacing it with
the formalism characteristic of the adult criminal trial.
This is unfortunate. The closer a juvenile hearing
moves toward becoming an adversarial proceeding,
the more a child tends to view the law as either his
oppressor or his fool - depending on who “wins the
contest.”

In conclusion, Aline must be characterized as an
aggressive, assaultive delinquent who may benefit
from CYA training and discipline. Disposition of her
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case should not rest on a judge's expression of sorrow
or dismay. If it does, we fail both Aline and the juve-
nile justice system.

I would affirm the judgment of the juvenile court.

McComb, J., concurred.
On July 3, 1975, the opinion was modified to read
as printed above. *571

Cal.
In re Aline D.
14 Cal.3d 557, 536 P.2d 65, 121 Cal.Rptr. 816

END OF DOCUMENT
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Court of Appeal, First District, Division 3, California.
In re ANTOINE D., a Person Coming Under the Ju-
venile Court Law.

The People, Plaintiff and Respondent,

V.

Antoine D., Defendant and Appellant.

No. A110521.
March 28, 2006.

Background: Ward of juvenile court who had been
committed to the California Youth Authority (CYA)
filed a motion to vacate his commitment on the
ground that CYA had failed to keep him safe or to
provide him with adequate educational and treatment
services. State conceded that ward, who was bisex-
ual, had not received adequate education in part be-
cause of his removal from school due to safety con-
cerns. The Superior Court, City and County of San
Francisco, No. JW006127,Patrick J. Mahoney, J.,
denied motion on ground that it would lose jurisdic-
tion over ward if the CYA commitment was set aside.
Ward appealed.

Holdings: The Court of Appeal, Parrilli, J., held that:
(1) vacating or modifying CYA commitment would
not extinguish juvenile court jurisdiction over ward,
which jurisdiction extended until he was 25, and

(2) ward's release on parole did not render his appeal
moot.

Reversed and remanded.
West Headnotes
[1] Infants 211 €=22911

211 Infants
211XV Juvenile Justice
211XV (J) Appeal and Review
211k2911 k. Discretion of lower court.
Most Cited Cases
(Formerly 211k251)

The appellate court reviews a juvenile court's
commitment decision in a juvenile delinquency pro-
ceeding for abuse of discretion, indulging all reason-
able inferences to support the juvenile court's deci-
sion. West's Ann.Cal.Welf. & Inst.Code § 602.

[2] Appeal and Error 30 €=2893(1)

30 Appeal and Error
30XVI Review
30XVI(F) Trial De Novo
30k892 Trial De Novo
30k893 Cases Triable in Appellate
Court
30k893(1) k. In general. Most Cited
Cases

Issues of statutory interpretation are reviewed de
novo on appeal.

[3] Infants 211 €=22554

211 Infants
211XV Juvenile Justice
211XV(E) Trial and Adjudication
211k2554 k. Jurisdiction and venue. Most
Cited Cases
(Formerly 211k196)

Infants 211 €=22726

211 Infants
211XV Juvenile Justice
211XV(G) Disposition
211XV(G)4 Amendment, Modification,
and Revocation
211k2723 Amendment, Modification, or
Extension of Punitive Disposition or Probation in
General
211k2726 k. Place or conditions of
confinement; programs and services. Most Cited
Cases
(Formerly 211k230.1)

Infants 211 €=22772
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211 Infants
211XV Juvenile Justice
211XV(G) Disposition
211XV(G)7 Effect of Age, Majority, or
Expiration of Sentence or Jurisdiction
211k2772 k. Correctional or punitive
disposition. Most Cited Cases
(Formerly 211k230.1)

Infants 211 €=22806

211 Infants
211XV Juvenile Justice
211XV(H) Opening and Vacating; Post-
Adjudication Relief
211k2797 Proceedings
211k2806 k. Judgment; conclusiveness.
Most Cited Cases
(Formerly 211k230.1)

Juvenile court's vacating or modifying commit-
ment of ward to California Youth Authority (CYA),
when ward was 22 years old, would not extinguish
that court's jurisdiction over ward, as jurisdiction
extended until ward was 25; because ward was com-
mitted for second degree robbery, jurisdiction contin-
ued until he was 25, regardless of whether commit-
ment was subsequently vacated or modified based on
ward's showing that he, based in part on his bisex-
uality, was not being kept safe or provided adequate
educational and treatment  services. West's
Ann.Cal.Welf. & Inst.Code §8 602, 607(b), 707, 734,
778, 779.

See 10 Witkin, Summary of Cal. Law (10th ed. 2005)
Parent and Child, § 952 et seq.
[4] Infants 211 €~22903

211 Infants
211XV Juvenile Justice
211XV(J) Appeal and Review
211k2903 k. Dismissal and mootness. Most
Cited Cases
(Formerly 211k247)

Juvenile ward's release on parole from California
Youth Authority (CYA) commitment did not render
moot his appeal from juvenile court's denial of his
motion for vacation of that commitment; even though
his confinement had ended, juvenile remained subject
to direct supervision of CYA as a parolee, and sub-
ject to reconfinement, whereas if ward were granted

relief on appeal, and juvenile court were to vacate
commitment on remand, that court would regain di-
rect supervision over him and could consider his re-
quest for placement in transitional living facility
which would accommodate his special needs as a
bisexual. West's Ann.Cal.Welf. & Inst.Code §§ 602,
727(a), 730, 780, 778, 779, 1766.

[5] Appeal and Error 30 €=2781(1)

30 Appeal and Error
30XI1I Dismissal, Withdrawal, or Abandonment
30k779 Grounds for Dismissal
30k781 Want of Actual Controversy
30k781(1) k. In general. Most Cited
Cases

An appeal is moot, and should be dismissed,
when any ruling by the appellate court would not
have practical impact nor provide the parties effectual
relief.

**886 Leslie Prince, Suisun City, By appointment of
the Court of Appeal under the First DistrictAppellate
Project'sindependent Case System, for Appellant.

Bill Lockyer, Attorney General; Robert R. Anderson,
Chief Assistant Attorney General; Gerald A. Engler,
Senior Assistant Attorney General; Martin S. Kaye,
Supervising Deputy Attorney General, **887 Mi-
chael E. Banister, Deputy Attorney General, for Res-
pondent.

PARRILLI, J.

*1318 Appellant Antoine D., a ward of the ju-
venile court, moved to modify his commitment to the
California Youth Authority (CYA) under Welfare
and Institutions Code sections 778 and 779.”™' The
juvenile court denied the motion based on concern
that it would lose jurisdiction over appellant were it
to modify his CYA commitment. On appeal, appel-
lant claims the juvenile court's ruling was an abuse of
discretion because: (1) the court would not have lost
jurisdiction by granting the motion, and (2) in any
event, loss of jurisdiction was an improper basis for
denying the motion. We reverse.

FN1. Unless otherwise stated, all statutory
references herein are to the Welfare and In-
stitutions Code.
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FACTUAL AND PROCEDURAL BACK-
GROUND

On March 3, 2002, appellant, then 17 years old,
approached victim Adalvero Roman as he was driv-
ing into a parking space on an unlit block of *1319
Beaver Street, near Market Street in San Francisco.
Holding what appeared to be a gun in his right hand,
appellant ordered Roman out of the vehicle and to
turn over his wallet. Appellant took about $26 from
Roman's wallet and told him to “[w]alk that way and
don't turn around or I'll blast your head off.” He then
drove off in Roman's vehicle, where police found and
arrested him about 15 minutes later. Roman later
identified appellant at a “cold show” as the perpetra-
tor of the crime.

Appellant was charged with three felonies:
second degree robbery, carjacking, and criminal
threats. Appellant admitted the robbery charge, and
the other charges were dismissed. In September 2002,
the juvenile court declared wardship over appellant,
and committed him to CYA for a period of confine-
ment at the Herman G. Stark Youth Correctional Fa-
cility (Stark Facility) up to six years eight months.™?

FN2. Appellant had on several previous oc-
casions been declared a ward of the juvenile
court for offenses, including assault by
means of force likely to cause bodily harm
and grand theft.

On March 7, 2005, after about two and a half
years of confinement, appellant filed a motion to
modify his CYA commitment—specifically, to va-
cate it—on the ground CYA had failed to keep him
safe or provide him adequate educational and treat-
ment services. As an alternative placement, appellant,
a bisexual, requested to be sent for probation to the
Ark House in San Francisco, a transitional living
facility designed to meet the needs of homeless les-
bian, gay, bisexual and transgender young adults.

In moving to vacate his CYA commitment, ap-
pellant argued he had been, and would continue to be,
subjected to serious acts of physical and mental abuse
from CYA staff and wards based on his sexual orien-
tation. Since being confined to the Stark Facility,
appellant had, among other things, been cut severely
in the face by a ward with a razor blade; confined by
CYA to his cell and excluded from school and other

group activities “for his own safety” for up to 23
hours a day nearly every day for several weeks;
forced by two wards to perform oral copulation on
another ward; and singled out repeatedly by staff and
wards based on his sexual orientation. Appellant also
argued he had not received an adequate education at
CYA, an issue plaintiff conceded at the hearing. By
January 2005, when appellant was 20 years old, he
had completed only 99 of the 200 credits required to
earn a high school diploma,**888 in part because
CYA had at times removed him from school out of
concern for his safety.

*1320 The juvenile court denied appellant's mo-
tion on April 20, 2005, reasoning that, under section
607, it would lose jurisdiction over him were it to set
aside the CYA commitment. But for “that reason
alone,” the juvenile court stated, “[it] would have no
problem doing what has been requested.”

On appeal, appellant claims the juvenile court
misinterpreted section 607 in denying his motion. We
agree.

DISCUSSION

A. Welfare and Institutions Code Section 607.

[1][2] We review a juvenile court's commitment
decision for abuse of discretion, indulging all reason-
able inferences to support its decision. (In re Angela
M. (2003) 111 Cal.App.4th 1392, 1396, 4 Cal.Rptr.3d
809; In re Darryl T. (1978) 81 Cal.App.3d 874, 877,
146 Cal.Rptr. 771.) We review matters involving
statutory interpretation, however, as a matter of law.
(In re Wanomi P. (1989) 216 Cal.App.3d 156, 165,
264 Cal.Rptr. 623.)

[3] When a juvenile is declared a ward of the ju-
venile court, the juvenile becomes “subject to its con-
tinuing jurisdiction.” (People v. Sanchez (1942) 21
Cal.2d 466, 470-471, 132 P.2d 810.) Section 602
provides that any person who is under the age of 18
years when he or she violates any law of this state “is
within the jurisdiction of the juvenile court, which
may adjudge [him or her] to be a ward of the court.”
Further, section 607 permits the juvenile court to
retain jurisdiction over a ward until he or she turns 21
years old (8§ 607, subd. (a)), or 25 years old if the
ward “was committed to the Department of the Youth
Authority” for a crime “listed in subdivision (b), pa-
ragraph (2) of subdivision (d), or subdivision (e) of
Section 707 ....” ™ (§ 607, subd. (b).) Section 607
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also bars the juvenile court from discharging from its
jurisdiction a ward committed to CYA so long as the
ward remains under CYA jurisdiction. (8 607, subd.

(©).)

FN3. Section 607 provides in relevant part:
[f1 “(@ The court may retain jurisdiction
over any person who is found to be a ward
or dependent child of the juvenile court until
the ward or dependent child attains the age
of 21 years, except as provided in subdivi-
sions (b), (c), and (d). [1] (b) The court may
retain jurisdiction over any person who is
found to be a person described in Section
602 by reason of the commission of any of
the offenses listed in subdivision (b), para-
graph (2) of subdivision (d), or subdivision
(e) of Section 707 until that person attains
the age of 25 years if the person was com-
mitted to the Department of the Youth Au-
thority. [T] (c) The court shall not discharge
any person from its jurisdiction who has
been committed to the Department of the
Youth Authority so long as the person re-
mains under the jurisdiction of the Depart-
ment of the Youth Authority, including pe-
riods of extended control ordered pursuant
to Section 1800....”

*1321 Here, the juvenile court denied appel-
lant's motion to modify his CYA commitment on the
ground that, under section 607, it would lose jurisdic-
tion over him were it to grant the motion. Specifical-
ly, the court reasoned that, under subdivision (c),
vacating appellant's CYA commitment would elimi-
nate subdivision (b) as a source of jurisdiction be-
cause he would no longer meet the provision's re-
quirement that “the ward was committed to [CYA].”
FN4 Because appellant was 22 years old when he
sought **889 modification, subdivision (a) was al-
ready eliminated as a source of jurisdiction.

FN4. There appears to be no dispute appel-
lant meets subdivision (b)'s requirement that
his crime be “listed in subdivision (b), para-
graph (2) of subdivision (d), or subdivision
(e) of Section 707.” (§ 607, subd. (b).) Ap-
pellant robbed the victim under threat of a
gun, a crime listed in paragraph (3) of sec-
tion 707 subdivision (b).

Appellant offers a contrary interpretation. He ar-
gues the juvenile court retains jurisdiction over him
until age 25 because he was committed to CYA for
second degree robbery, a crime “listed in subdivision
(b) ... of Section 707 ....” (8§ 607, subd. (b).) The
court's jurisdiction continues, appellant reasons, re-
gardless of whether his commitment is subsequently
vacated or modified. Moreover, subdivision (c) is not
to the contrary. It mandates retention of jurisdiction
in certain cases but nowhere limits the court's juris-
diction. We agree.

When interpreting a statute, we ascertain the
Legislature's intent in order to effectuate the purpose
of the law. (In re Charles G. (2004) 115 Cal.App.4th
608, 614, 9 Cal.Rptr.3d 503; In re Tino V. (2002) 101
Cal.App.4th 510, 513, 124 Cal.Rptr.2d 312.) We be-
gin with the statute's language. “If the language is
clear and unambiguous there is no need for construc-
tion, nor is it necessary to resort to indicia of the in-
tent of the Legislature.” (In re Tino V., supra, 101
Cal.App.4th at pp. 513-514, 124 Cal.Rptr.2d 312,
quoting Delaney v. Superior Court (1990) 50 Cal.3d
785, 798, 268 Cal.Rptr. 753, 789 P.2d 934; see also
In re Charles G., supra, 115 Cal.App.4th at p. 614, 9
Cal.Rptr.3d 503.) We examine the language “ “ “in
context, keeping in mind the nature and obvious pur-
pose of the statute” * ” and “ ‘... harmoniz[ing] “the
various parts of [it] ... by considering the particular
clause or section in the context of the statutory
framework as a whole.” * ” (In re Charles G., supra,
115 Cal.App.4th at p. 614, 9 Cal.Rptr.3d 503, cita-
tions omitted.) In so doing, we avoid interpretations
that would produce absurd results, which we presume
the Legislature did not intend. (Ibid., citing People v.
Mendoza (2000) 23 Cal.4th 896, 908, 98 Cal.Rptr.2d
431, 4 P.3d 265.)

Thus, to determine whether the juvenile court be-
low misinterpreted section 607, we consider as a
whole the statutory framework for juvenile delin-
quency. In so doing, we keep in mind its purpose:
“(1) to serve the ‘best *1322 interests' of the delin-
quent ward by providing care, treatment, and guid-
ance to rehabilitate the ward and ‘enable him or her
to be a law-abiding and productive member of his or
her family and the community,” and (2) to ‘provide
for the protection and safety of the public....” ” (In re
Charles G., supra, 115 Cal.App.4th at pp. 614-615, 9
Cal.Rptr.3d 503, quoting § 202, subds. (a), (b), &

(d).)
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To accomplish the juvenile delinquency laws'
stated purposes, the Legislature offers the juvenile
court many statutory tools. Under section 202, subdi-
vision (b), for example, the court may order delin-
quent wards to “receive care, treatment and guidance
which is consistent with their best interest, that holds
them accountable for their behavior, and that is ap-
propriate for their circumstances.” (See also In re
Eddie M. (2003) 31 Cal.4th 480, 507, 3 Cal.Rptr.3d
119, 73 P.3d 1115 [acknowledging the juvenile
court's “broad discretion to choose probation and/or
various forms of custodial confinement in order to
hold juveniles accountable for their behavior, and to
protect the public”].)

More specifically, section 727, subdivision (a),
permits the court to make “any and all reasonable
orders for [a ward's] care, supervision, custody, con-
duct, maintenance, and support ... subject to further
order of the court.” (§ 727, subd. (a), emphasis add-
ed.) Under section 730, “any and all reasonable or-
ders” include placing a ward on probation subject to
“any and all reasonable conditions of behavior as
may be appropriate under th[e] disposition.” (§ 727,
subd. (a); § 730; see also In re Charles G., supra, 115
Cal.App.4th at p. 616, 9 Cal.Rptr.3d 503; In re Ronny
P. **890 (2004) 117 Cal.App.4th 1204, 1207, 12
Cal.Rptr.3d 675 [juvenile court has “broad discre-
tion” to “make dispositional orders and impose con-
ditions [of probation] under ... section 730”].) “Sec-
tion 726 explicitly acknowledges ‘the power of the
court to retain jurisdiction over a minor and to make
appropriate orders pursuant to Section 727 for the
period permitted by Section 607.” ” (In re Charles G.,
supra, 115 Cal.App.4th at p. 615, 9 Cal.Rptr.3d 503,
quoting § 726.)

In moving below, appellant relied on sections
778 and 779, which authorize the juvenile court to
“change, modify or set aside” a prior order over a
ward based on changed circumstances or new evi-
dence. This authority includes setting aside or mod-
ifying an order committing the ward to CYA where it
appears CYA has failed to comply with the law or
abused its discretion in dealing with the ward. (§ 779;
In re Owen E. (1979) 23 Cal.3d 398, 406, 154
Cal.Rptr. 204, 592 P.2d 720.) Specifically, as appel-
lant sought *1323 here, the court may modify or va-
cate a CYA commitment upon a showing under sec-
tion 734 that the ward is unlikely to benefit from

CYA's education and treatment. (§ 779.)

Considering this statutory framework as a whole
in light of its stated legislative purpose, it is clear
juvenile delinquency laws are designed to provide the
juvenile court maximum flexibility to craft suitable
orders aimed at rehabilitating the particular ward be-
fore it. (See In re Aline D. (1975) 14 Cal.3d 557, 563,
121 Cal.Rptr. 816, 536 P.2d 65 [acknowledging “a
carefully conceived” statutory framework “affording
the juvenile court a wide variety of choices at the
dispositional phase of juvenile proceedings”], super-
seded on other grounds by statute as stated in In re
Luisa Z. (2000) 78 Cal.App.4th 978, 93 Cal.Rptr.2d
231.) Accordingly, to preserve this flexibility, we
interpret section 607, subdivision (b), to operate to
extend jurisdiction over a ward until age 25 so long
as: (1) the ward was committed to CYA, (2) for a
crime listed in subdivision (b), paragraph (2) of sub-
division (d), or subdivision (e) of section 707; and (3)
notwithstanding a subsequent order modifying or
vacating the ward's CYA commitment. Section 607,
subdivision (c), which speaks of an order to discharge
a ward from the court's jurisdiction rather than to
modify or vacate CYA commitment, does not alter
our analysis and, indeed, is inapplicable here.

A contrary interpretation of section 607, subdivi-
sion (b)—one in which vacating or modifying CYA
commitments extinguishes jurisdiction—would un-
necessarily limit the juvenile court's options for reha-
bilitating the ward. In particular, where a ward is be-
tween the ages of 22 and 25, a contrary interpretation
would discourage a juvenile court from vacating a
CYA commitment that may be inconsistent with the
ward's rehabilitative needs for fear of losing jurisdic-
tion. That is what happened below.

Accordingly, to prevent this result in the future,
we conclude section 607, subdivision (b), continues
to apply to a ward of the juvenile court once his or
her CYA commitment has been vacated or modified.
Our conclusion accords with that reached by our col-
leagues in the Court of Appeal, Third District in In re
Charles G., supra, 115 Cal.App.4th 608, 9
Cal.Rptr.3d 503. There, the court rejected statutory
interpretations of section 202, subdivision (e), and
section 208.5 that would have limited the juvenile
court's authority to impose new orders of punishment
on a ward released on probation once he or she
reaches  adulthood. @ The  court  reasoned:
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“[IInterpreting [those statutes] to apply only to wards
who are minors at the time they are detained or
committed would make *1324 a juvenile court reluc-
tant to place a ward on probation when the ward is
days or **891 months shy of his or her 18th birthday,
since the court would have no option to detain and
punish the ward if he or she violated probation after
becoming an adult.” (Id. at p. 616, 9 Cal.Rptr.3d
503.) Thus, the court interpreted the statutes to apply
to adult wards, a conclusion more consistent with the
broad statutory grant of authority to juvenile courts
and with the dual statutory purpose of rehabilitating
delinquents and protecting public safety. (Ibid.)

Similarly, we conclude interpreting section 607,
subdivision (b), to continue to operate once a ward's
CYA commitment is vacated or modified is more
consistent with the juvenile court's authority set forth
in sections 726, 727, 730, 778 and 779. It is also bet-
ter suited to meet the dual statutory purpose of reha-
bilitating juvenile delinquents and protecting public
safety. Because we reject the juvenile court's contrary
interpretation and remand for the court to exercise its
jurisdiction to rule on modification of appellant's
CYA commitment, we need not consider his alterna-
tive argument that lack of jurisdiction was an impro-
per basis for denying modification.

B. Mootness.

[4] With this appeal pending, on July 6, 2005,
appellant was released from the Stark Facility on
parole. Plaintiff claims that renders this appeal moot.
We disagree.

[5] An appeal is moot, and should be dismissed,
when any ruling by this court would not have practic-
al impact or provide the parties effectual relief.
(Woodward Park Homeowners Ass'n v. Garreks, Inc.
(2000) 77 Cal.App.4th 880, 888, 92 Cal.Rptr.2d 268;
La Jolla Cove Motel and Hotel Apartments, Inc. v.
Superior Court (2004) 121 Cal.App.4th 773, 781, 17
Cal.Rptr.3d 467.) Here, in seeking modification of
his CYA commitment, appellant requested to be
placed on probation at the Ark House subject to the
court's supervision. Appellant's release on parole did
not afford him that relief.

Plaintiff is correct that appellant is no longer
physically confined by CYA. But that does not mean
he is no longer committed to CYA. As our Supreme
Court has explained, upon commitment to CYA, a

ward remains under the juvenile court's jurisdiction,
but his or her status “ * “drastic[ally] change [s].
(In re Allen N. (2000) 84 Cal.App.4th 513, 515, 100
Cal.Rptr.2d 902; see also 8 1704.) For the duration of
the CYA commitment, the ward's treatment and re-
habilitation—including physical *1325 confinement
and parole—are placed under the direct supervision
of CYA rather than the juvenile court. (In re Allen N.,
supra, 84 Cal.App.4th at p. 515, 100 Cal.Rptr.2d 902;
see also 8§ 780, 1766.) Moreover, while the juvenile
court retains jurisdiction during CYA commitment to
vacate or set aside the commitment (8§ 778-779), or
to make other reasonable orders for the ward's care or
treatment (88 727, 730), its authority may be invoked
only “where it appear[s] that ‘CYA has failed to
comply with law or has abused its discretion in deal-
ing with a ward in its custody.” ” (In re Allen N., su-
pra, 84 Cal.App.4th at pp. 513, 516 & fn. 4, 100
Cal.Rptr.2d 902, quoting In re Owen E., supra, 23
Cal.3d at p. 406, 154 Cal.Rptr. 204, 592 P.2d 720;
see also In re Ronald E. (1977) 19 Cal.3d 315, 327,
137 Cal.Rptr. 781, 562 P.2d 684; In re Robert W.
(1991) 228 Cal.App.3d 32, 34, 279 Cal.Rptr. 625.)

[IEE 1]

Thus, when appellant's confinement ended, he
remained under CYA commitment as a parolee and
subject to its direct supervision. As such, if appellant
were to violate his parole terms, CYA would be au-
thorized to reconfine him. (8 1766) Absent a showing
CYA violated the law or **892 abused its discretion
in dealing with appellant, the juvenile court could not
interfere. (In re Allen N., supra, 84 Cal.App.4th at p.
516, 100 Cal.Rptr.2d 902.)

But to the contrary, were the juvenile court on
remand to vacate appellant's CYA commitment, it
would regain direct supervision over him. (In re Allen
N., supra, 84 Cal.App.4th at pp. 515-16, 100
Cal.Rptr.2d 902.) Without requiring any showing that
CYA violated the law or abused its discretion, the
court could make “any and all reasonable orders for
[appellant's] care, supervision, custody, conduct,
maintenance, and support”—including an order plac-
ing him under the supervision of a probation officer
at a “suitable licensed community care facility” like
Ark House. (8§ 727, subd. (a), 730; see also In re
Ronny P., supra, 117 Cal.App.4th at p. 1207, 12
Cal.Rptr.3d 675 [juvenile court has “broad discre-
tion” to “make dispositional orders and impose con-
ditions [of probation] under ... section 730”].) Any
such order would then be “subject to further order of
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the court” for the duration of appellant's wardship. (8
202, subd. (b); § 727, subd. (a).) In particular, should
appellant violate probation, the court could order him
sent to a foster home or other appropriate institution,
or commit him back to CYA. (8 777.)

Thus, were the juvenile court on remand to grant
his motion, appellant would receive effectual relief
notwithstanding his release on parole. Accordingly,
this appeal is not moot. (Cf. In re Charles G., supra,
115 Cal.App.4th at p. 611, 9 Cal.Rptr.3d 503 [dis-
missing appeal as moot where ward's confinement
and probation had terminated].)

*1326 DISPOSITION
The order denying modification of appellant's
CYA commitment is reversed. The case is remanded
to the juvenile court, so that it may exercise its juris-
diction and rule on the motion to modify.

We concur: McGUINESS, P.J., and POLLAK, J.

Cal.App. 1 Dist.,2006.

In re Antoine D.

137 Cal.App.4th 1314, 40 Cal.Rptr.3d 885, 06 Cal.
Daily Op. Serv. 2600, 2006 Daily Journal D.A.R.
3654
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right to counsel, between adult and juvenile proceed-
ings in which adjudication of delinquency is sought.

[14] Infants 211 €=2445

211 Infants
211XV Juvenile Justice
211XV(A) In General
211k2444 Nature, Form, and Purpose of
Proceedings
211k2445 k. In general. Most Cited
Cases
(Formerly 211k194.1, 211k194, 211k16.5)

Proceeding wherein issue is whether child will be
found to be delinquent and subjected to loss of his
liberty for years is comparable in seriousness to felony
prosecution.

[15] Infants 211 €=22823

211 Infants
211XV Juvenile Justice
211XV(I) Counsel; Prosecutorial Misconduct
211k2822 Right to Counsel
211k2823 k. In general. Most Cited
Cases
(Formerly 211k205, 211k16.9)

Juvenile charged with delinquency needs assis-
tance of counsel to cope with problems of law, to
make skilled inquiry into facts, and to insist upon
regularity of proceedings, and to ascertain whether he
has defense and to prepare and submit it.

[16] Infants 211 €=22824(1)
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211 Infants
211XV Juvenile Justice
211XV(1) Counsel; Prosecutorial Misconduct
211k2822 Right to Counsel
211k2824 Stage or Condition of Cause
211k2824(1) k. In general. Most
Cited Cases
(Formerly 211k205, 211k16.9)

Child charged with delinquency requires guiding
hand of counsel at every step of delinquency pro-
ceedings against him.

[17] Infants 211 €=22823

211 Infants
211XV Juvenile Justice
211XV(I) Counsel; Prosecutorial Misconduct
211k2822 Right to Counsel
211k2823 k. In general. Most Cited
Cases
(Formerly 211k205, 211k16.9)

Assistance of counsel is essential for purposes of
determination of juvenile delinquency.
U.S.C.A.Const. Amend. 14.

[18] Constitutional Law 92 €-24465

92 Constitutional Law
92XXVII Due Process
92XXVII(G) Particular Issues and Applica-
tions
92XXVI11(G)24 Juvenile Justice
92k4465 k. Proceedings. Most Cited
Cases
(Formerly 92k255(4), 92k255)

As component part of fair hearing required by due
process, notice of right to counsel should be required
at all juvenile delinquency proceedings and counsel
provided on request when family is financially unable
to employ counsel. U.S.C.A.Const. Amend. 14.

[19] Constitutional Law 92 €=24465

92 Constitutional Law
92XXVII Due Process
92XXVII(G) Particular Issues and Applica-
tions
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92XXVI1(G)24 Juvenile Justice
92k4465 k. Proceedings. Most Cited
Cases
(Formerly 92k255(4), 92k255)

Due process clause of Fourteenth Amendment
requires that in respect of proceedings to determine
delinquency which may result in commitment to in-
stitution in which juvenile's freedom is curtailed, child
and his parents be notified of child's right to be
represented by counsel retained by them, or if they are
unable to afford counsel, that counsel will be ap-
pointed to represent child. U.S.C.A.Const. Amend. 14.

[20] Infants 211 €=22825

211 Infants
211XV Juvenile Justice
211XV(I) Counsel; Prosecutorial Misconduct
211k2822 Right to Counsel
211k2825 k. Waiver; self-representation.
Most Cited Cases
(Formerly 211k205, 211k16.9)

Knowledge by alleged juvenile delinquent's
mother that she could have appeared at delinquency
hearing with counsel did not constitute waiver of right
to counsel.

[21] Infants 211 €=2823

211 Infants
211XV Juvenile Justice
211XV(l) Counsel; Prosecutorial Misconduct
211k2822 Right to Counsel
211k2823 k. In general. Most Cited
Cases
(Formerly 211k205, 211k16.9)

Infants 211 €~°2826

211 Infants
211XV Juvenile Justice
211XV(l) Counsel; Prosecutorial Misconduct
211k2822 Right to Counsel
211k2826 k. Indigents and paupers;
public defenders. Most Cited Cases
(Formerly 211k205, 211k16.9)

Juvenile charged with delinquency and his par-
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ents had right expressly to be advised that they might
retain counsel and to be confronted with need for
specific consideration of whether they did or did not
choose to waive that right, and, if they were unable to
afford to employ counsel, they were entitled, in view
of seriousness of charge and potential commitment, to
appointed counsel unless they chose waiver.
U.S.C.A.Const. Amend. 14.

[22] Constitutional Law 92 €-3855

92 Constitutional Law
92XXVII Due Process
92XXVII(A) In General
92k3848 Relationship to Other Constitu-
tional Provisions; Incorporation
92k3855 k. Fifth Amendment.
Cited Cases
(Formerly 92k266(2), 92k255(2), 92k255)

Most

Privilege against self-incrimination is applicable
to state proceedings. U.S.C.A.Const. Amends. 5, 14.

[23] Criminal Law 110 €2393(1)

110 Criminal Law
110XVII Evidence
110XVII(l) Competency in General
110k393 Compelling Self-Incrimination
110k393(1) k. In general. Most Cited
Cases

Privilege against self-incrimination is related to
question of safeguards necessary to assure that ad-
missions or confessions are reasonably trustworthy
and that they are not mere fruits of fear or coercion but
are reliable expressions of the truth. U.S.C.A.Const.
Amends. 5, 14.

[24] Criminal Law 110 €2393(1)

110 Criminal Law
110XVII Evidence
110XVII(1) Competency in General
110k393 Compelling Self-Incrimination
110k393(1) k. In general. Most Cited
Cases

Privilege against self-incrimination has broader
and deeper thrust than rule preventing use of confes-
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sions which are products of coercion because coercion
is thought to carry with it danger of unreliability.
U.S.C.A.Const. Amends. 5, 14.

[25] Criminal Law 110 €=393(1)

110 Criminal Law
110XVII Evidence
110XVII(1) Competency in General
110k393 Compelling Self-Incrimination
110k393(1) k. In general. Most Cited
Cases

One of purposes of privilege against
self-incrimination is to prevent state, whether by force
or by psychological domination, from overcoming
mind and will of person under investigation and de-
priving him of freedom to decide whether to assist
state in securing his conviction. U.S.C.A.Const.
Amends. 5, 14.

[26] Criminal Law 110 €=2393(1)

110 Criminal Law
110XVII Evidence
110XVII(1) Competency in General
110k393 Compelling Self-Incrimination
110k393(1) k. In general. Most Cited
Cases

Scope of privilege against self-incrimination is
comprehensive. U.S.C.A.Const. Amends. 5, 14.

[27] Criminal Law 110 €=2393(1)

110 Criminal Law
110XVII Evidence
110XVII(1) Competency in General
110k393 Compelling Self-Incrimination
110k393(1) k. In general. Most Cited
Cases

Privilege against self-incrimination can be
claimed in any proceeding, whether criminal or civil,
administrative or judicial, investigatory or adjudica-
tory. U.S.C.A.Const. Amends. 5, 14.

[28] Witnesses 410 €=2297(1)
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410 Witnesses
410111 Examination
410111(D) Privilege of Witness
410k297 Self-Incrimination
410k297(1) k. In general. Most Cited
Cases

Privilege against self-incrimination protects any
disclosures which witness may reasonably apprehend
could be used in criminal prosecution or which could
lead to other evidence that might be so used.
U.S.C.A.Const. Amends. 5, 14.

[29] Criminal Law 110 €=2393(1)

110 Criminal Law
110XVII Evidence
110XVII(l) Competency in General
110k393 Compelling Self-Incrimination
110k393(1) k. In general. Most Cited
Cases

Availability of privilege against
self-incrimination does not turn upon type of pro-
ceeding in which its protection is invoked, but upon
nature of statement or admission and exposure which
it invites. U.S.C.A.Const. Amends. 5, 14.

[30] Criminal Law 110 €=2393(1)

110 Criminal Law
110XVII Evidence
110XVII(1) Competency in General
110k393 Compelling Self-Incrimination
110k393(1) k. In general. Most Cited
Cases

Privilege against self-incrimination may be
claimed in civil or administrative proceeding, of
statement is or may be inculpatory. U.S.C.A.Const.
Amends. 5, 14.

[31] Criminal Law 110 €2393(1)

110 Criminal Law
110XVII Evidence
110XVII(1) Competency in General
110k393 Compelling Self-Incrimination
110k393(1) k. In general. Most Cited
Cases
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Juvenile proceedings to determine delinquency,
which may lead to commitment to state institution,
must be regarded as criminal for purposes of privilege
against self-incrimination. U.S.C.A.Const. Amends.
5, 14.

[32] Criminal Law 110 €=2393(1)

110 Criminal Law
110XVII Evidence
110XVII(1) Competency in General
110k393 Compelling Self-Incrimination
110k393(1) k. In general. Most Cited
Cases

Constitution guarantees that no person shall be
compelled to be a witness against himself when he is
threatened  with  deprivation of his liberty.
U.S.C.A.Const. Amends. 5, 14.

[33] Criminal Law 110 €=2393(1)

110 Criminal Law
110XVII Evidence
110XVII(1) Competency in General
110k393 Compelling Self-Incrimination
110k393(1) k. In general. Most Cited
Cases

Constitutional privilege against
self-incrimination is applicable in case of juveniles as
it is with respect to adults. U.S.C.A.Const. Amends. 5,
14.

[34] Infants 211 €522625(15)

211 Infants
211XV Juvenile Justice
211XV(F) Evidence
211k2618 Admissibility
211k2625 Confessions, Admissions, and
Statements
211k2625(12) Interrogation and In-
vestigatory Questioning
211k2625(15) k. Warnings and
counsel; waivers. Most Cited Cases
(Formerly 211k174, 211k16.8)

If counsel is not present, for some permissible
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reason, when admission is obtained from juvenile,
greatest care must be taken to assure that admission
was voluntary, in sense not only that it has not been
coerced or suggested, but also that it is not product of
ignorance of rights or of adolescent fantasy, fright or
despair.

[35] Courts 106 €176

106 Courts
1061V Courts of Limited or Inferior Jurisdiction
106k174 Particular Courts of Special Civil
Jurisdiction
106k176 k. Procedure. Most Cited Cases

Infants 211 €=22579

211 Infants
211XV Juvenile Justice
211XV(E) Trial and Adjudication
211k2579 k. Reception of evidence; wit-
nesses. Most Cited Cases
(Formerly 211k207)

Same rule applies with respect to sworn testimony
in juvenile courts as applies in adult tribunals.

[36] Infants 211 €22645

211 Infants
211XV Juvenile Justice
211XV(F) Evidence
211k2635 Weight and Sufficiency
211k2645 k. Effect of confession, ad-
mission, or statement. Most Cited Cases
(Formerly 211k174, 211k16.8)

In absence of valid confession adequate to sup-
port determination of juvenile court, confrontation and
sworn testimony by witnesses available for
cross-examination were essential for finding of de-
linquency and order committing 15-year-old boy to
state institution for maximum of six years. A.R.S. §
8-201, subsec. 6(a, d); U.S.C.A.Const. Amends. 6, 14.

[37] Infants 211 €=22645

211 Infants
211XV Juvenile Justice
211XV(F) Evidence
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211k2635 Weight and Sufficiency
211k2645 k. Effect of confession, ad-
mission, or statement. Most Cited Cases
(Formerly 211k174, 211k16.8)

Absent valid confession, determination of delin-
quency and order of commitment to state institution
cannot be sustained in absence of sworn testimony
subjected to opportunity for cross-examination.
U.S.C.A.Const. Amends. 6, 14.

**1431 *3 Norman Dorsen, New York City, for ap-
pellants.

Frank A. Parks, Phoenix, Ariz., for appellee, pro hac
vice, by special leave of Court.

Merritt W. Green, Toledo, Ohio, for Ohio Ass'’n of
Juvenile Court Judges, as amicus curiae.

Mr. Justice FORTAS delivered the opinion of the
Court.

This is an appeal under 28 U.S.C. s 1257 (2) from
a judgment of the Supreme Court of Arizona affirming
the *4 dismissal of a petition for a writ of habeas
corpus. 99 Ariz. 181, 407 P.2d 760 (1965). The peti-
tion sought the release of Gerald Francis Gault, ap-
pellants' 15-year-old son, who had been committed as
a juvenile delinquent to the State Industrial School by
the Juvenile Court of Gila County, Arizona. The Su-
preme Court of Arizona affirmed dismissal of the writ
against various arguments which included an attack
upon the constitutionality of the Arizona Juvenile
Code because of its alleged denial of procedural due
process rights to juveniles charged with being “de-
linquents.” The court agreed that the constitutional
guarantee of due process of law is applicable in such
proceedings. It held that Arizona's Juvenile Code is to
be read as ‘impliedly’ implementing the ‘due process
concept.” It then proceeded to identify and describe
‘the particular elements which constitute due process
in a juvenile hearing.” It concluded that the proceed-
ings ending in commitment of Gerald Gault did not
offend those requirements. We do not agree, and we
reverse. We begin with a statement of the facts.

I
On Monday, June 8, 1964, at about 10 a.m., Ge-
rald Francis Gault and a friend, Ronald Lewis, were
taken into custody by the Sheriff of Gila County.
Gerald was then still subject to a six months' probation
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order which had been entered on February 25, 1964, as
a result of his having been in the company of another
boy who had stolen a wallet from a lady's purse. The
police action on June 8 was taken as the result of a
verbal **1432 complaint by a neighbor of the boys,
Mrs. Cook, about a telephone call made to her in
which the caller or callers made lewd or indecent
remarks. It will suffice for purposes of this opinion to
say that the remarks or questions put to her were of the
irritatingly offensive, adolescent, sex variety.

*5 At the time Gerald was picked up, his mother
and father were both at work. No notice that Gerald
was being taken into custody was left at the home. No
other steps were taken to advise them that their son
had, in effect, been arrested. Gerald was taken to the
Children's Detention Home. When his mother arrived
home at about 6 o'clock, Gerald was not there. Ge-
rald's older brother was sent to look for him at the
trailer home of the Lewis family. He apparently
learned then that Gerald was in custody. He so in-
formed his mother. The two of them went to the De-
tention Home. The deputy probation officer, Flagg,
who was also superintendent of the Detention Home,
told Mrs. Gault ‘why Jerry was there’ and said that a
hearing would be held in Juvenile Court at 3 o'clock
the following day, June 9.

Officer Flagg filed a petition with the court on the
hearing day, June 9, 1964. It was not served on the
Gaults. Indeed, none of them saw this petition until the
habeas corpus hearing on August 17, 1964. The peti-
tion was entirely formal. It made no reference to any
factual basis for the judicial action which it initiated. It
recited only that ‘said minor is under the age of eigh-
teen years, and is in need of the protection of this
Honorable Court; (and that) said minor is a delinquent
minor.” It prayed for a hearing and an order regarding
‘the care and custody of said minor.” Officer Flagg
executed a formal affidavit in support of the petition.

On June 9, Gerald, his mother, his older brother,
and Probation Officers Flagg and Henderson appeared
before the Juvenile Judge in chambers. Gerald's father
was not there. He was at work out of the city. Mrs.
Cook, the complainant, was not there. No one was
sworn at this hearing. No transcript or recording was
made. No memorandum or record of the substance of
the proceedings was prepared. Our information about
the proceedings*6 and the subsequent hearing on June
15, derives entirely from the testimony of the Juvenile
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Court Judge,™* Mr. and Mrs. Gault and Officer Flagg
at the habeas corpus proceeding conducted two
months later. From this, it appears that at the June 9
hearing Gerald was questioned by the judge about the
telephone call. There was conflict as to what he said.
His mother recalled that Gerald said he only dialed
Mrs. Cook's number and handed the telephone to his
friend, Ronald. Officer Flagg recalled that Gerald had
admitted making the lewd remarks. Judge McGhee
testified that Gerald ‘admitted making one of these
(lewd) statements.” At the conclusion of the hearing,
the judge said he would ‘think about it.” Gerald was
taken back to the Detention Home. He was not sent to
his own home with his parents. On June 11 or 12, after
having been detained since June 8, Gerald was re-
leased and driven home.™? There is no explanation in
the record as to why he was kept in the Detention
Home or why he was released. At 5 p.m. on the day of
Gerald's release, Mrs. Gault received a note signed by
Officer Flagg. It was on **1433 plain paper, not let-
terhead. Its entire text was as follows:

FN1. Under Arizona law, juvenile hearings
are conducted by a judge of the Superior
Court, designated by his colleagues on the
Superior Court to serve as Juvenile Court
Judge. Arizona Const., Art. 6, s 15, A.R.S,;
Arizona Revised Statutes (hereinafter ARS)
ss 8—201, 8—202.

FN2. There is a conflict between the recol-
lection of Mrs. Gault and that of Officer
Flagg. Mrs. Gault testified that Gerald was
released on Friday, June 12, Officer Flagg
that it had been on Thursday, June 11. This
was from memory; he had no record, and the
note hereafter referred to was undated.

‘Mrs. Gault:

‘Judge McGHEE has set Monday June 15, 1964
at 11:00 A.M. as the date and time for further Hearings
on Gerald's delinquency

‘Is/ Flagg’

*7 At the appointed time on Monday, June 15,
Gerald, his father and mother, Ronald Lewis and his
father, and Officers Flagg and Henderson were present
before Judge McGhee. Witnesses at the habeas corpus
proceeding differed in their recollections of Gerald's
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testimony at the June 15 hearing. Mr. and Mrs. Gault
recalled that Gerald again testified that he had only
dialed the number and that the other boy had made the
remarks. Officer Flagg agreed that at this hearing
Gerald did not admit making the lewd remarks.™ But
Judge McGhee recalled that ‘there was some admis-
sion again of some of the lewd statements. He—he
didn't admit any of the more serious lewd statements.’
FN4 Again, the complainant, Mrs. Cook, was not
present. Mrs. Gault asked that Mrs. Cook be present
‘so she could see which boy that done the talking, the
dirty talking over the phone.” The Juvenile Judge said
‘she didn't have to be present at that hearing.” The
judge did not speak to Mrs. Cook or communicate
with her at any time. Probation Officer Flagg had
talked to her once—over the telephone on June 9.

FN3. Officer Flagg also testified that Gerald
had not, when questioned at the Detention
Home, admitted having made any of the lewd
statements, but that each boy had sought to
put the blame on the other. There was con-
flicting testimony as to whether Ronald had
accused Gerald of making the lewd state-
ments during the June 15 hearing.

FN4. Judge McGhee also testified that Ge-
rald had not denied ‘certain statements' made
to him at the hearing by Officer Henderson.

At this June 15 hearing a ‘referral report” made by
the probation officers was filed with the court, al-
though not disclosed to Gerald or his parents. This
listed the charge as ‘Lewd Phone Calls.” At the con-
clusion of the hearing, the judge committed Gerald as
a juvenile delinquent to the State Industrial School *for
the period of his minority (that is, until 21), unless
sooner discharged*8 by due process of law.” An order
to that effect was entered. It recites that ‘after a full
hearing and due deliberation the Court finds that said
minor is a delinquent child, and that said minor is of
the age of 15 years.’

No appeal is permitted by Arizona law in juvenile
cases. On August 3, 1964, a petition for a writ of ha-
beas corpus was filed with the Supreme Court of
Arizona and referred by it to the Superior Court for
hearing.

At the habeas corpus hearing on August 17, Judge
McGhee was vigorously cross-examined as to the
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basis for his actions. He testified that he had taken into
account the fact that Gerald was on probation. He was
asked ‘under what section of * * * the code you found
the boy delinquent?’

His answer is set forth in the margin.™® In sub-
stance, he concluded that Gerald came within ARS s
8—201, subsec. 6(a), which specifies that a ‘delin-
quent child’ **1434 includes one ‘who has violated a
law of the state or an ordinance or regulation of a
political subdivision thereof.” The law which Gerald
was found to have violated is ARS s 13—377. This
section of the Arizona Criminal Code provides that a
person who ‘in the presence or hearing of any woman
or child * * * uses vulgar, abusive or obscene lan-
guage, is guilty of a misdemeanor * * *.” The penalty
specified in the Criminal Code, which would *9 apply
to an adult, is $5 to $50, or imprisonment for not more
than two months. The judge also testified that he acted
under ARS s 8—201, subsec. 6(d) which includes in
the definition of a ‘delinquent child’ one who, as the
judge phrased it, is “‘habitually involved in immoral
matters.™°

FN5. ‘Q. All right. Now, Judge, would you
tell me under what section of the law or tell
me under what section of—of the code you
found the boy delinquent?

‘A. Well, there is a—I think it amounts to
disturbing the peace. | can't give you the
section, but | can tell you the law, that when
one person uses lewd language in the pres-
ence of another person, that it can amount
to—and I consider that when a person makes
it over the phone, that it is considered in the
presence, | might be wrong, that is one sec-
tion. The other section upon which I consider
the boy delinquent is Section 8—201, Sub-
section (d), habitually involved in immoral
matters.’

FNG6. ARS s 8—201, subsec. 6, the section of
the Arizona Juvenile Code which defines a
delinquent child, reads:

“Delinquent child' includes:

‘(a) A child who has violated a law of the
state or an ordinance or regulation of a po-
litical subdivision thereof.
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‘(b) A child who, by reason of being incor-
rigible, wayward or habitually disobedient, is
uncontrolled by his parent, guardian or cus-
todian.

‘(c) A child who is habitually truant from
school or home.

‘(d) A child who habitually so deports him-
self as to injure or endanger the morals or
health of himself or others.’

Asked about the basis for his conclusion that
Gerald was “habitually involved in immoral matters,’
the judge testified, somewhat vaguely, that two years
earlier, on July 2, 1962, a ‘referral’ was made con-
cerning Gerald, ‘where the boy had stolen a baseball
glove from another boy and lied to the Police De-
partment about it.” The judge said there was ‘no
hearing,” and ‘no accusation’ relating to this incident,
‘because of lack of material foundation.” But it seems
to have remained in his mind as a relevant factor. The
judge also testified that Gerald had admitted making
other nuisance phone calls in the past which, as the
judge recalled the boy's testimony, were ‘silly calls, or
funny calls, or something like that.’

The Superior Court dismissed the writ, and ap-
pellants sought review in the Arizona Supreme Court.
That court stated that it considered appellants' as-
signments of error as urging (1) that the Juvenile
Code, ARS s 8—201 to s 8—239, is unconstitutional
because it does not require that parents and children be
apprised of the specific charges, does not require
proper notice of a hearing, and does not provide for an
appeal; and (2) that the proceedings*10 and order
relating to Gerald constituted a denial of due process
of law because of the absence of adequate notice of the
charge and the hearing; failure to notify appellants of
certain constitutional rights including the rights to
counsel and to confrontation, and the privilege against
self-incrimination; the use of unsworn hearsay testi-
mony; and the failure to make a record of the pro-
ceedings. Appellants further asserted that it was error
for the Juvenile Court to remove Gerald from the
custody of his parents without a showing and finding
of their unsuitability, and alleged a miscellany of other
errors under state law.

The Supreme Court handed down an elaborate
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and wide-ranging opinion affirming dismissal of the
writ and stating the court's conclusions as to the issues
raised by appellants and other aspects of the juvenile
process. In their jurisdictional statement and brief in
this Court, appellants do not urge upon us all of the
points passed upon by the Supreme Court of Arizona.
They urge that we hold the Juvenile Code of Arizona
invalid on its face or as applied in this case because,
contrary to the Due Process Clause of the Fourteenth
Amendment, the juvenile is taken from the custody of
his parents and committed to a state institution pur-
suant to proceedings in which the Juvenile Court has
virtually unlimited discretion, and **1435 in which
the following basic rights are denied:

1. Notice of the charges;

2. Right to counsel;

3. Right to confrontation and cross-examination;
4. Privilege against self-incrimination;

5. Right to a transcript of the proceedings; and
6. Right to appellate review.

We shall not consider other issues which were
passed upon by the Supreme Court of Arizona. We
emphasize *11 that we indicate no opinion as to
whether the decision of that court with respect to such
other issues does or does not conflict with require-
ments of the Federal Constitution.™’

FN7. For example, the laws of Arizona allow
arrest for a misdemeanor only if a warrant is
obtained or if it is committed in the presence
of the officer. ARS s 13—1403. The Su-
preme Court of Arizona held that this is in-
applicable in the case of juveniles. See ARS s
8—221 which relates specifically to juve-
niles. But compare Two Brothers and a Case
of Liquor, Juv.Ct.D.C., Nos. 66—2652—],
66—2653—J, December 28, 1966 (opinion
of Judge Ketcham); Standards for Juvenile
and Family Courts, Children's Bureau Pub.
No. 437—1966, p. 47 (hereinafter cited as
Standards); New York Family Court Act s
721 (1963) (hereinafter cited as N.Y.Family
Court Act).
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The court also held that the judge may con-
sider hearsay if it is ‘of a kind on which
reasonable men are accustomed to rely in
serious affairs.” But compare Note, Juvenile
Delinquents: The Police, State Courts, and
Individualized Justice, 79 Harv.L.Rev. 775,
794—795 (1966) (hereinafter cited as Har-
vard Law Review Note):

“The informality of juvenile court hearings
frequently leads to the admission of hearsay
and unsworn testimony. It is said that ‘close
adherence to the strict rules of evidence
might prevent the court from obtaining im-
portant facts as to the child's character and
condition which could only be to the child's
detriment.” The assumption is that the judge
will give normally inadmissible evidence
only its proper weight. It is also declared in
support of these evidentiary practices that the
juvenile court is not a criminal court, that the
importance of the hearsay rule has been
overestimated, and that allowing an attorney
to make ‘technical objections' would disrupt
the desired informality of the proceedings.
But to the extent that the rules of evidence are
not merely technical or historical, but like the
hearsay rule have a sound basis in human
experience, they should not be rejected in any
judicial inquiry. Juvenile court judges in Los
Angeles, Tucson, and Wisconsin Rapids,
Wisconsin report that they are satisfied with
the operation of their courts despite applica-
tion of unrelaxed rules of evidence.” (Foot-
note omitted.)

It ruled that the correct burden of proof is that
‘the juvenile judge must be persuaded by
clear and convincing evidence that the infant
has committed the alleged delinquent act.’
Compare the ‘preponderance of the evi-
dence’ test, N.Y.Family Court Act s 744
(where maximum commitment is three years,
ss 753, 758). Cf. Harvard Law Review Note,
p. 795.

*1211.
The Supreme Court of Arizona held that due
process of law is requisite to the constitutional validity
of proceedings in which a court reaches the conclusion

Page 11

that a juvenile has been at fault, has engaged in con-
duct prohibited by law, or has otherwise misbehaved
with the consequence that he is committed to an in-
stitution in which his freedom is curtailed. This con-
clusion is in accord with the decisions of a number of
courts under both federal and state constitutions.”™®

FNB8. See, e.g., In Matters of W. and S., 19
N.Y.2d 55, 277 N.Y.S.2d 675, 224 N.E.2d
102 (1966); In Interests of Carlo and Stasi-
lowicz, 48 N.J. 224, 225 A.2d 110 (1966);
People v. Dotson, 46 Cal.2d 891, 299 P.2d
875 (1956); Pee v. United States, 107
U.S.App.D.C., 47, 274 F.2d 556 (1959);
Wissenburg v. Bradley, 209 lowa 813, 229
N.W. 205, 67 A.L.R. 1075 (1930); Bryant v.
Brown, 151 Miss. 398, 118 So. 184, 60
A.L.R. 1325 (1928); Dendy v. Wilson, 142
Tex. 460, 179 S.wW.2d 269, 151 A.L.R. 1217
(1944); Application of Johnson, 178 F.Supp.
155 (D.C.N.J.1957).

**1436 [1] This Court has not heretofore decided
the precise question. In Kent v. United States, 383
U.S. 541, 86 S.Ct. 1045, 16 L.Ed.2d 84 (1966), we
considered the requirements for a valid waiver of the
‘exclusive’ jurisdiction of the Juvenile Court of the
District of Columbia so that a juvenile could be tried
in the adult criminal court of the District. Although
our decision turned upon the language of the statute,
we emphasized the necessity that ‘the basic require-
ments of due process and fairness' he satisfied in such
proceedings. ™ Haley v. State of Ohio, 332 U.S. 596,
68 S.Ct. 302, 92 L.Ed. 224 (1948), involved the ad-
missibility, in a state criminal court of general juris-
diction, of a confession by a 15-year-old boy. The
Court held that the Fourteenth Amendment applied to
*13 prohibit the use of the coerced confession. Mr.
Justice Douglas said, ‘Neither man nor child can be
allowed to stand condemned by methods which flout
constitutional requirements of due process of law."™°
To the same effect is Gallegos v. State of Colorado,
370 U.S. 49, 82 S.Ct. 1209, 8 L.Ed.2d 325 (1962).
Accordingly, while these cases relate only to restricted
aspects of the subject, they unmistakably indicate that,
whatever may be their precise impact, neither the
Fourteenth Amendment nor the Bill of Rights is for
adults alone.

FNO9. 383 U.S., at 553, 86 S.Ct., at 1053.
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FN10. 332 U.S., at 601, 68 S.Ct., at 304
(opinion for four Justices).

We do not in this opinion consider the impact of
these constitutional provisions upon the totality of the
relationship of the juvenile and the state. We do not
even consider the entire process relating to juvenile
‘delinquents.” For example, we are not here concerned
with the procedures or constitutional rights applicable
to the pre-judicial stages of the juvenile process, nor
do we direct our attention to the post-adjudicative or
dispositional process. See note 48, infra. We consider
only the problems presented to us by this case. These
relate to the proceedings by which a determination is
made as to whether a juvenile is a ‘delinquent’ as a
result of alleged misconduct on his part, with the
consequence that he may be committed to a state in-
stitution. As to these proceedings, there appears to be
little current dissent from the proposition that the Due
Process Clause has a role to play.™* The problem is
to ascertain *14 the precise impact of the due process
requirement upon such proceedings.

FN11. See Report by the President's Com-
mission on Law Enforcement and Adminis-
tration of Justice, ‘The Challenge of Crime in
a Free Society’ (1967) (hereinafter cited as
Natl Crime Comm'n Report), pp. 81,
85—86; Standards, p. 71; Gardner, The Kent
Case and the Juvenile Court: A Challenge to
Lawyers, 52 A.B.A.J. 923 (1966); Paulsen,
Fairness to the Juvenile Offender, 41
Minn.L.Rev. 547 (1957); Ketcham, The Le-
gal Renaissance in the Juvenile Court, 60
Nw.U.L.Rev. 585 (1965); Allen, The Bor-
derland of Criminal Justice (1964), pp.
19—23; Harvard Law Review Note, p. 791;
Note, Rights and Rehabilitation in the Juve-
nile Courts, 67 Col.L.Rev. 281 (1967);
Comment, Criminal Offenders in the Juve-
nile Court: More Brickbats and Another
Proposal, 114 U.Pa.L.Rev. 1171 (1966).

From the inception of the juvenile court system,
wide differences have been tolerated—indeed insisted
upon—between the procedural rights accorded to
adults and those of juveniles. In practically all juris-
dictions, there are rights granted to adults which are
withheld from juveniles. In addition to the specific
problems involved in the present case, for example, it
has been held that the juvenile is not entitled to bail, to
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indictment by grand jury, to a public trial or to trial by
jury.FM2 1t is frequent practice that rules governing the
arrest and interrogation of adults **1437 by the police
are not observed in the case of juveniles.™

FN12. See Kent v. United States, 383 U.S.
541, 555, 86 S.Ct. 1045, 1054 and n. 22
(1966).

FN13. See n. 7, supra.

The history and theory underlying this develop-
ment are well-known, but a recapitulation is necessary
for purposes of this opinion. The Juvenile Court
movement began in this country at the end of the last
century. From the juvenile court statute adopted in
Ilinois in 1899, the system has spread to every State in
the Union, the District of Columbia, and Puerto Ri-
c0."™ The constitutionality*15 of juvenile court laws
has been sustained in over 40 jurisdictions against a
variety of attacks.™*

FN14. See National Council of Juvenile
Court Judges, Directory and Manual (1964),
p. 1. The number of Juvenile Judges as of
1964 is listed as 2,987, of whom 213 are
full-time Juvenile Court Judges. Id., at
305. The Nat'l Crime Comm'n Report indi-
cates that half of these judges have no un-
dergraduate degree, a fifth have no college
education at all, a fifth are not members of
the bar, and three-quarters devote less than
one-quarter of their time to juvenile mat-
ters. See also McCune, Profile of the Na-
tion's Juvenile Court Judges (monograph,
George Washington University, Center for
the Behavioral Sciences, 1965), which is a
detailed statistical study of Juvenile Court
Judges, and indicates additionally that about
a quarter of these judges have no law school
training at all. About one-third of all judges
have no probation and social work staff
available to them; between eighty and ninety
percent have no available psychologist or
psychiatrist. Ibid. It has been observed that
while ‘good will, compassion, and similar
virtues are * * * admirably prevalent
throughout the system * * * expertise, the
keystone of the whole venture, is lacking.’
Harvard Law Review Note, p. 809. In 1965,
over 697,000 delinquency cases (excluding
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traffic) were disposed of in these courts, in-
volving some 601,000 children, or 2% of all
children between 10 and 17. Juvenile Court
Statistics—1965, Children's Bureau Statis-
tical Series No. 85 (1966), p. 2.

FN15. See Paulsen, Kent v. United States:
The Constitutional Context of Juvenile Cas-
es, 1966 Sup.Ct.Review 167, 174.

The early reformers were appalled by adult pro-
cedures and penalties, and by the fact that children
could be given long prison sentences and mixed in
jails with hardened criminals. They were profoundly
convinced that society's duty to the child could not be
confined by the concept of justice alone. They be-
lieved that society's role was not to ascertain whether
the child was ‘guilty’ or ‘innocent,” but ‘What is he,
how has he become what he is, and what had best be
done in his interest and in the interest of the state to
save him from a downward career."™° The
child—essentially good, as they saw it—was to be
made ‘to feel that he is the object of (the state's) care
and solicitude,” ™" not that he was under arrest or on
trial. The rules of criminal procedure were therefore
altogether inapplicable. The apparent rigidities, tech-
nicalities, and harshness which they observed in both
substantive and procedural criminal law were there-
fore to be discarded. The idea of crime and punish-
ment was to be abandoned. The child was *16 to be
‘treated” and ‘rehabilitated” and the procedures, from
apprehension through institutionalization, were to be
‘clinical’ rather than punitive.

FN16. Julian Mack, The Juvenile Court, 23
Harv.L.Rev. 104, 119—120 (1909).

FN17. 1d., at 120.

These results were to be achieved, without com-
ing to conceptual and constitutional grief, by insisting
that the proceedings were not adversary, but that the
state was proceeding as parens patriae.”*® The Latin
phrase proved to be **1438 a great help to those who
sought to rationalize the exclusion of juveniles from
the constitutional scheme; but its meaning is murky
and its historic credentials are of dubious relevance.
The phrase was taken from chancery practice, where,
however, it was used to describe the power of the state
to act in loco parentis for the purpose of protecting the
property interests and the person of the child.™ But
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there is no trace of the doctrine in the history of
criminal jurisprudence. At common law, children
under seven were considered incapable of possessing
criminal intent. Beyond that age, they were subjected
to arrest, trial, and in theory to punishment like adult
offenders.™?° In these old days, *17 the state was not
deemed to have authority to accord them fewer pro-
cedural rights than adults.

FN18. Id., at 109; Paulsen, op. cit. supra, n.
15, at 173—174. There seems to have been
little early constitutional objection to the
special procedures of juvenile courts. But see
Waite, How Far Can Court Procedure Be
Socialized Without Impairing Individual
Rights, 12 J.Crim.L. & Criminology 339,
340 (1922): “The court which must direct its
procedure even apparently to do something
to a child because of what he has done, is
parted from the court which is avowedly
concerned only with doing something for a
child because of what he is and needs, by a
gulf too wide to be bridged by any humanity
which the judge may introduce into his
hearings, or by the habitual use of corrective
rather than punitive methods after convic-
tion.”

FN19. Paulsen, op. cit. supra, n. 15, at 173;
Hurley, Origin of the Illinois Juvenile Court
Law, in The Child, The Clinic, and the Court
(1925), pp. 320, 328.

FN20. Julian Mack, The Chancery Procedure
in the Juvenile Court, in The Child, The
Clinic, and the Court (1925), p. 310.

The right of the state, as parens patriae, to deny to
the child procedural rights available to his elders was
elaborated by the assertion that a child, unlike an
adult, has a right ‘not to liberty but to custody.” He can
be made to attorn to his parents, to go to school, etc. If
his parents default in effectively performing their
custodial functions—that is, if the child is ‘delin-
quent’—the state may intervene. In doing so, it does
not deprive the child of any rights, because he has
none. It merely provides the ‘custody’ to which the
child is entitled.™* On this basis, proceedings in-
volving juveniles were described as ‘civil’ not ‘crim-
inal” and therefore not subject to the requirements
which restrict the state when it seeks to deprive a
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person of his liberty. ™%

FN21. See, e.g., Shears, Legal Problems
Peculiar to Children's Courts, 48 A.B.AJ.
719, 720 (1962) (‘The basic right of a juve-
nile is not to liberty but to custody. He has the
right to have someone take care of him, and if
his parents do not afford him this custodial
privilege, the law must do so.’); Ex parte
Crouse, 4 Whart. 9, 11 (Sup.Ct.Pa.1839);
Petition of Ferrier, 103 Ill. 367, 371—373
(1882).

FN22. The Appendix to the opinion of Judge
Prettyman in Pee v. United States, 107
U.S.App.D.C. 47, 274 F.2d 556 (1959), lists
authority in 51 jurisdictions to this effect.
Even rules required by due process in civil
proceedings, however, have not generally
been deemed compulsory as to proceedings
affecting juveniles. For example, constitu-
tional requirements as to notice of issues,
which would commonly apply in civil cases,
are commonly disregarded in juvenile pro-
ceedings, as this case illustrates.

Accordingly, the highest motives and most en-
lightened impulses led to a peculiar system for juve-
niles, unknown to our law in any comparable context.
The constitutional and theoretical basis for this pecu-
liar system is—to say the least—debatable. And in
practice, as we remarked in the Kent case, supra, the
results have *18 not been entirely satisfactory.™*
Juvenile Court history has again **1439 demonstrated
that unbridled discretion, however benevolently mo-
tivated, is frequently a poor substitute for principle
and procedure. In 1937, Dean Pound wrote: ‘The
powers of the Star Chamber were a trifle in compari-
son with those of our juvenile courts * * *.* FN24 The
absence of substantive standards has not necessarily
meant that children receive careful, compassionate,
individualized treatment. The absence of procedural
rules based upon constitutional principle has not al-
ways produced fair, efficient, and effective proce-
dures. Departures from established principles of due
process have frequently*19 resulted not in enlightened
procedure, but in arbitrariness. The Chairman of the
Pennsylvania Council of Juvenile Court Judges has
recently observed: ‘Unfortunately, loose procedures,
high-handed methods and crowded court calendars,
either singly or in combination, all too often, have
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resulted in depriving some juveniles of fundamental
rights that have resulted in a denial of due process.

1FN25

FN23. “There is evidence * * * that there may
be grounds for concern that the child receives
the worst of both worlds: that he gets neither
the protections accorded to adults nor the
solicitous care and regenerative treatment
postulated for children.” 383 U.S., at 556, 86
S.Ct., at 1054, citing Handler, The Juvenile
Court and the Adversary System: Problems
of Function and Form, 1965 Wis.L.Rev. 7;
Harvard Law Review Note; and various
congressional materials set forth in 383 U.S,,
at 546, 86 S.Ct., at 1050, n. 5.

On the other hand, while this opinion and
much recent writing concentrate upon the
failures of the Juvenile Court system to live
up to the expectations of its founders, the
observation of the Nat'l Crime Comm'n Re-
port should be kept in mind:

‘Although its shortcomings are many and its
results too often disappointing, the juvenile
justice system in many cities is operated by
people who are better educated and more
highly skilled, can call on more and better
facilities and services, and has more ancillary
agencies to which to refer its clientele than its
adult counterpart.” Id., at 78.

FN24. Foreword to Young, Social Treatment
in Probation and Delinquency (1937), p.
xxvii. The 1965 Report of the United States
Commission on Civil Rights, ‘Law En-
forcement—A Report on Equal Protection in
the South,” pp. 80—83, documents numerous
instances in which ‘local authorities used the
broad discretion afforded them by the ab-
sence of safeguards (in the juvenile process)’
to punish, intimidate, and obstruct youthful
participants in civil rights demonstrations.
See also Paulsen, Juvenile Courts, Family
Courts, and the Poor Man, 54 Calif.L.Rev.
694, 707—709 (1966).

FN25. Lehman, A Juvenile's Right to Coun-
sel in a Delinquency Hearing, 17 Juvenile
Court Judges Journal 53, 54 (1966).
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Compare the observation of the late Arthur T.
Vanderbilt, Chief Justice of the Supreme
Court of New Jersey, in a foreword to Virtue,
Basic Structure for Children's Services in
Michigan (1953), p. x:

‘In their zeal to care for children neither ju-
venile judges nor welfare workers can be
permitted to violate the Constitution, espe-
cially the constitutional provisions as to due
process that are involved in moving a child
from its home. The indispensable elements of
due process are: first, a tribunal with juris-
diction; second, notice of a hearing to the
proper parties; and finally, a fair hearing. All
three must be present if we are to treat the
child as an individual human being and not to
revert, in spite of good intentions, to the more
primitive days when he was treated as a
chattel.’

We are warned that the system must not
‘degenerate into a star chamber proceeding
with the judge imposing his own particular
brand of culture and morals on indigent
people * * *.” Judge Marion G. Woodward,
letter reproduced in 18 Social Service Re-
view 366, 368 (1944). Doctor Bovet, the
Swiss psychiatrist, in his monograph for the
World Health Organization, Psychiatric As-
pects of Juvenile Delinquency (1951), p. 79,
stated that: ‘One of the most definite con-
clusions of this investigation is that few
fields exist in which more serious coercive
measures are applied, on such flimsy objec-
tive evidence, than in that of juvenile delin-
quency.” We are told that ‘The judge as
amateur psychologist, experimenting upon
the unfortunate children who must appear
before him, is neither an attractive nor a
convincing figure.” Harvard Law Review
Note, at 808.

[2] Failure to observe the fundamental require-
ments of due process has resulted in instances, which
might have been avoided, of unfairness to individuals
and inadequate *20 or inaccurate findings of fact and
unfortunate prescriptions of remedy. Due process of
law is the primary and indispensable foundation of
individual freedom. It is the basic and essential term in
the social compact which defines the rights of the
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individual and delimits the powers which the state
may **1440 exercise.™* As Mr. Justice *21 Frank-
furter has said: ‘The history of American freedom is,
in no small measure, the history of procedure.™?’ But,
in addition, the procedural rules which have been
fashioned from the generality of due process are our
best instruments for the distillation and evaluation of
essential facts from the conflicting welter of data that
life and our adversary methods present. It is these
instruments of due process which enhance the possi-
bility that truth will emerge from the confrontation of
opposing versions and conflicting data. ‘Procedure is
to law what *‘scientific method” is to science.™?

FN26. The impact of denying fundamental
procedural due process to juveniles involved
in ‘delinquency’ charges is dramatized by the
following considerations: (1) In 1965, per-
sons under 18 accounted for about one-fifth
of all arrests for serious crimes (Nat'l Crime
Comm'n, Report, p. 55) and over half of all
arrests for serious property offenses (id., at
56), and in the same year some 601,000
children under 18, or 2% of all children be-
tween 10 and 17, came before juvenile courts
(Juvenile Court Statistics—1965, Children's
Bureau Statistical Series No. 85 (1966) p. 2).
About one out of nine youths will be referred
to juvenile court in connection with a delin-
quent act (excluding traffic offenses) before
he is 18 (Nat'l Crime Comm'n Report, p. 55).
Cf. also Wheeler & Cottrell, Juvenile De-
linquency—Its Prevention and Control
(Russell Sage Foundation, 1965), p. 2; Re-
port of the President's Commission on Crime
in the District of Columbia (1966) (herei-
nafter cited as D.C.Crime Comm'n Report),
p. 773. Furthermore, most juvenile crime
apparently goes undetected or not formally
punished. Wheeler & Cottrell, supra, observe
that “(A)Imost all youngsters have committed
at least one of the petty forms of theft and
vandalism in the course of their adoles-
cence.’ Id., at 28—29. See also Nat'l Crime
Comm'n Report, p. 55, where it is stated that
‘self-report studies reveal that perhaps 90
percent of all young people have committed
at least one act for which they could have
been brought to juvenile court.” It seems that
the rate of juvenile delinquency is also stea-
dily rising. See Nat'l Crime Comm'n Report,
p. 56; Juvenile Court Statistics, supra, pp.
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2—3. (2) In New York, where most juveniles
are represented by counsel (see n. 69, infra)
and substantial procedural rights are afforded
(see, e.g., nn. 80, 81, 99, infra), out of a fiscal
year 1965—1966 total of 10,755 juvenile
proceedings involving boys, 2,242 were
dismissed for failure of proof at the
fact-finding hearing; for girls, the figures
were 306 out of a total of 1,051. New York
Judicial Conference, Twelfth Annual Report,
pp. 314, 316 (1967). (3) In about one-half of
the States, a juvenile may be transferred to an
adult penal institution after a juvenile court
has found him ‘delinquent’ (Delinquent
Children in Penal Institutions, Children's
Bureau Pub. No. 415—1964, p. 1). (4) In
some jurisdictions a juvenile may be sub-
jected to criminal prosecution for the same
offense for which he has served under a ju-
venile court commitment. However, the
Texas procedure to this effect has recently
been held unconstitutional by a federal dis-
trict court judge, in a habeas corpus action.
Sawyer v. Hauck, 245 F.Supp. 55
(D.C.W.D.Tex.1965). (5) In most of the
States the juvenile may end in criminal court
through waiver (Harvard Law Review Note,
p. 793).

FN27. Malinski v. People of State of New
York, 324 U.S. 401, 414, 65 S.Ct. 781, 787,
89 L.Ed. 1029 (1945) (separate opinion).

FN28. Foster, Social Work, the Law, and
Social Action, in Social Casework, July
1964, pp. 383, 386.

It is claimed that juveniles obtain benefits from
the special procedures applicable to them which more
than offset the disadvantages of denial of the sub-
stance of normal due process. As we shall discuss, the
observance of due process standards, intelligently and
not ruthlessly administered, will not compel the States
to abandon or displace any of the substantive benefits
of the juvenile process.™?° But it is important, we
think, that the claimed benefits of the juvenile process
should be candidly appraised. Neither sentiment nor
folklore should cause us to shut our eyes, for example,
to such startling findings *22 as that reported in an
exceptionally reliable study of repeaters **1441 or
recidivism conducted by the Standford Research In-
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stitute for the President's Commission on Crime in the
District of Columbia. This Commission's Report
states:

FN29. See Note, Rights and Rehabilitation in
the Juvenile Courts, 67 Col.L.Rev. 281, 321,
and passim (1967).

‘In fiscal 1966 approximately 66 percent of the
16- and 17-year-old juveniles referred to the court by
the Youth Aid Division had been before the court
previously. In 1965, 56 percent of those in the Re-
ceiving Home were repeaters. The SRI study revealed
that 61 percent of the sample Juvenile Court referrals
in 1965 had been previously referred at least once and
that 42 percent had been referred at least twice before.’
Id., at 773.

Certainly, these figures and the high crime rates
among juveniles to which we have referred (supra, n.
26), could not lead us to conclude that the absence of
constitutional protections reduces crime, or that the
juvenile system, functioning free of constitutional
inhibitions as it has largely done, is effective to reduce
crime or rehabilitate offenders. We do not mean by
this to denigrate the juvenile court process or to sug-
gest that there are not aspects of the juvenile system
relating to offenders which are valuable. But the fea-
tures of the juvenile system which its proponents have
asserted are of unique benefit will not be impaired by
constitutional domestication. For example, the com-
mendable principles relating to the processing and
treatment of juveniles separately from adults are in no
way involved or affected by the procedural issues
under discussion.™*° Further, we are *23 told that one
of the important benefits of the special juvenile court
procedures is that they avoid classifying the juvenile
as a ‘criminal.” The juvenile offender is now classed
as a ‘delinquent.” There is, of course, no reason why
this should not continue. It is disconcerting, *24
however, that this term has come to involve only
slightly less **1442 stigma than the term ‘criminal’
applied to adults.™" It is also emphasized that in
practically all jurisdictions, statutes provide that an
adjudication of the child as a delinquent shall not
operate as a civil disability or disqualify him for civil
service appointment. ™*2 There is no reason why the
application of due process requirements should inter-
fere with such provisions.

FN30. Here again, however, there is sub-

© 2012 Thomson Reuters. Nl)@ﬂ’lm to Orig. US Gov. Works.



87 S.Ct. 1428

387 U.S. 1,87 S.Ct. 1428, 18 L.Ed.2d 527, 40 0.0.2d 378

(Cite as: 387 U.S. 1, 87 S.Ct. 1428)

stantial question as to whether fact and pre-
tension, with respect to the separate handling
and treatment of children, coincide. See
generally infra.

While we are concerned only with procedure
before the juvenile court in this case, it
should be noted that to the extent that the
special procedures for juveniles are thought
to be justified by the special consideration
and treatment afforded them, there is reason
to doubt that juveniles always receive the
benefits of such a quid pro quo. As to the
problem and importance of special care at the
adjudicatory stage, cf. nn. 14 and 26, supra.

As to treatment, see Nat'l Crime Comm'n
Report, pp. 80, 87; D.C.Crime Comm'n Re-
port, pp. 665—676, 686—687 (at p. 687 the
Report refers to the District's ‘bankruptcy of
dispositional resources'), 692—695, 700-718
(at p. 701 the Report observes that ‘The De-
partment of Public Welfare currently lacks
even the rudiments of essential diagnostic
and clinical services'); Wheeler & Cottrell,
Juvenile Delinquency—Its Prevention and
Control (Russell Sage Foundation, 1965), pp.
32—35; Harvard Law Review Note, p. 809;
Paulsen, Juvenile Courts, Family Courts, and
the Poor Man, 54 Calif.L.Rev. 694,
709—712 (1966); Polier, A View From the
Bench (1964). Cf. Also, In the Matter of the
Youth House, Inc., Report of the July 1966
‘A’ Term of the Bronx County Grand Jury,
Supreme Court of New York, County of
Bronx, Trial Term, Part X1I, March 21, 1967
(cf. New York Times, March 23, 1967, p. 1,
col. 8). The high rate of juvenile recidivism
casts some doubt upon the adequacy of
treatment afforded juveniles. See D.C.Crime
Comm'n Report, p. 773; Nat'l Crime Comm'n
Report, pp. 55, 78.

In fact, some courts have recently indicated
that appropriate treatment is essential to the
validity of juvenile custody, and therefore
that a juvenile may challenge the validity of
his custody on the ground that he is not in
fact receiving any special treatment. See
Creek v. Stone, 379 F.2d 106 (D.C.Cir.
1967); Kautter v. Reid, 183 F.Supp. 352
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(D.C.D.C.1960); White v. Reid, 125 F.Supp.
647 (D.C.D.C.1954). See also Elmore v.
Stone, 122 U.S.App.D.C. 416, 355 F.2d 841
(1966) (separate statement of Bazelon, C.J.);
Clayton v. Stone, 123 U.S.App.D.C. 181,
358 F.2d 548 (1966) (separate statement of
Bazelon, C.J.). Cf. Wheeler & Cottrell, su-
pra, pp. 32, 35; In re Rich, 125 Vt. 373, 216
A.2d 266 (1966). Cf. also Rouse v. Cameron,
125 U.S.App.D.C. 366, 373 F.2d 451 (1966);
Millard v. Cameron, 125 U.S.App.D.C. 383,
373 F.2d 468 (1966).

FN31. ‘(T)he word ‘delinquent’ has today
developed such invidious connotations that
the terminology is in the process of being
altered; the new descriptive phrase is ‘per-
sons in need of supervision,” usually short-
ened to ‘pins.” Harvard Law Review Note, p.
799, n. 140. The N.Y. Family Court Acts 712
distinguishes between ‘delinquents’ and
‘persons in need of supervision.’

FN32. Seg, e.g., the Arizona provision, ARS
s 8—228.

Beyond this, it is frequently said that juveniles are
protected by the process from disclosure of their
deviational behavior. As the Supreme Court of Ari-
zona phrased it in the present case, the summary
procedures of Juvenile Courts are sometimes defended
by a statement that it is the law's policy ‘to hide
youthful errors from the full gaze of the public and
bury them in the graveyard of the forgotten past.” This
claim of secrecy, however, is more rhetoric than real-
ity. Disclosure of court records is discretionary with
the judge in most jurisdictions. Statutory restrictions
almost invariably apply only to the court records, and
even as to those the evidence is that many courts rou-
tinely furnish information to the FBI and the military,
and on request to government agencies and even to
private employers.”™** Of more importance are police
records. In most States the police keep a complete file
of juvenile ‘police contacts' and have complete dis-
cretion as to disclosure of *25 juvenile records. Police
departments receive requests for information from the
FBI and other law-enforcement agencies, the Armed
Forces, and social service agencies, and most of them
generally comply.™** Private employers word their
application forms to produce information concerning
juvenile arrests and court proceedings, and in some
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jurisdictions information concerning juvenile police
contacts is furnished private employers as well as
government agencies.™

FN33. Harvard Law Review Note, pp.
784—785, 800. Cf. Nat'l Crime Comm'n
Report, pp. 87—88; Ketcham, The Unful-
filled Promise of the Juvenile Court, 7 Crime
& Delin. 97, 102—103 (1961).

FN34. Harvard Law Review Note, pp.
785—787.

FN35. Id., at 785, 800. See also, with respect
to the problem of confidentiality of records,
Note, Rights and Rehabilitation in the Juve-
nile Courts, 67 Col.L.Rev. 281, 286—289
(1967). Even the privacy of the juvenile
hearing itself is not always adequately pro-
tected. Id., at 285—286.

[3] In any event, there is no reason why, consis-
tently with due process, a State cannot continue if it
deems it appropriate, to provide and to improve pro-
vision for the confidentiality of records of police
contacts and court action relating to juveniles. It is
interesting to note, however, that the Arizona Supreme
Court used the confidentiality argument as a justifi-
cation for the type of notice which is here attacked as
inadequate for due process purposes. The parents were
given merely general notice that their child was
charged with ‘delinquency.” No facts were specified.
The Arizona court held, however, as we shall discuss,
that in addition to this general ‘notice,” the child and
his parents must be advised ‘of the facts involved in
the case’ no later than the initial hearing by the judge.
Obviously, this does not ‘bury’ the word about the
child's transgressions. It merely defers the time of
disclosure to a point when it is of limited use to the
child or his parents in preparing his defense or ex-
planation.

Further, it is urged that the juvenile benefits from
informal proceedings in the court. The early concep-
tion *26 of the **1443 Juvenile Court proceeding was
one in which a fatherly judge touched the heart and
conscience of the erring youth by talking over his
problems, by paternal advice and admonition, and in
which, in extreme situations, benevolent and wise
institutions of the State provided guidance and help ‘to
save him from downward career.™ Then, as now,
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goodwill and compassion were admirably prevalent.
But recent studies have, with surprising unanimity,
entered sharp dissent as to the validity of this gentle
conception. They suggest that the appearance as well
as the actuality of fairness, impartiality and orderli-
ness—in short, the essentials of due process—may be
a more impressive and more therapeutic attitude so far
as the juvenile is concerned. For example, in a recent
study, the sociologists Wheeler and Cottrell observe
that when the procedural laxness of the ‘parens pa-
triae’ attitude is followed by stern disciplining, the
contrast may have an adverse effect upon the child,
who feels that he has been deceived or enticed. They
conclude as follows: ‘Unless appropriate due process
of law is followed, even the juvenile who has violated
the law may not feel that he is being fairly treated and
may therefore resist the rehabilitative efforts of court
personnel. ™" Of course, it is not suggested that ju-
venile court judges should fail appropriately to take
account, in their demeanor and conduct, of the emo-
tional and psychological attitude of the juveniles with
whom they *27 are confronted. While due process
requirements will, in some instances, introduce a
degree of order and regularity to Juvenile Court pro-
ceedings to determine delinquency, and in contested
cases will introduce some elements of the adversary
system, nothing will require that the conception of the
kindly juvenile judge be replaced by its opposite, nor
do we here rule upon the question whether ordinary
due process requirements must be observed with re-
spect to hearings to determine the disposition of the
delinquent child.

FN36. Mack, The Juvenile Court, 23
Harv.L.Rev. 104, 120 (1909).

FN37. Juvenile Delinquency—Its Prevention
and Control (Russell Sage Foundation,
1966), p. 33. The conclusion of the Nat'l
Crime Comm'n Report is similar: ‘(T)here is
increasing evidence that the informal pro-
cedures, contrary to the original expectation,
may themselves constitute a further obstacle
to effective treatment of the delinquent to the
extent that they engender in the child a sense
of injustice provoked by seemingly
all-powerful and challengeless exercise of
authority by judges and probation officers.’
Id., at 85. See also Allen, The Borderland of
Criminal Justice (1964), p. 19.
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Ultimately, however, we confront the reality of
that portion of the Juvenile Court process with which
we deal in this case. A boy is charged with miscon-
duct. The boy is committed to an institution where he
may be restrained of liberty for years. It is of no con-
stitutional consequence—and of limited practical
meaning—that the institution to which he is commit-
ted is called an Industrial School. The fact of the
matter is that, however euphemistic the title, a ‘re-
ceiving home’ or an ‘industrial school’ for juveniles is
an institution of confinement in which the child is
incarcerated for a greater or lesser time. His world
becomes ‘a building with whitewashed walls, regi-
mented routine and institutional hours * * * N |n.
stead of mother and father and sisters and brothers and
friends and classmates, his world is peopled by guards,
custodians, state employees, and ‘delinquents' con-
fined with him for anything from waywardness™° to
rape and homicide.

FN38. Holmes' Appeal, 379 Pa. 599, 616,
109 A.2d 523, 530 (1954) (Musmanno, J.,
dissenting). See also The State (Sheerin) v.
Governor, (1966) 1.R. 379 (Supreme Court of
Ireland); Trimble v. Stone, 187 F.Supp. 483,
485—486 (D.C.D.C.1960); Allen, The Bor-
derland of Criminal Justice (1964), pp. 18,
52—756.

FN39. Cf. the Juvenile Code of Arizona,
ARS s 8—201, subsec. 6.

**1444 In view of this, it would be extraordinary
if our Constitution did not require the procedural re-
gularity and *28 the exercise of care implied in the
phrase ‘due process.” Under our Constitution, the
condition of being a boy does not justify a kangaroo
court. The traditional ideas of Juvenile Court proce-
dure, indeed, contemplated that time would be avail-
able and care would be used to establish precisely
what the juvenile did and why he did it—was it a
prank of adolescence or a brutal act threatening se-
rious consequences to himself or society unless cor-
rected?™*° Under traditional notions, one would as-
sume that in a case like that of Gerald Gault, where the
juvenile appears to have a home, a working mother
and father, and an older brother, the Juvenile Judge
would have made a careful inquiry and judgment as to
the possibility that the boy could be disciplined and
dealt with at home, despite his previous transgres-
sions.™* Indeed, so far as appears in the record before
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us, except for some conversation with Gerald about
his school work and his ‘wanting to go to * * * Grand
Canyon with his father,” the points to which the judge
directed his attention were little different from those
that would be involved*29 in determining any charge
of violation of a penal statute. ™*? The essential dif-
ference between Gerald's case and a normal criminal
case is that safeguards available to adults were dis-
carded in Gerald's case. The summary procedure as
well as the long commitment was possible because
Gerald was 15 years of age instead of over 18.

FN40. Cf., however, the conclusions of the
D.C. Crime Comm'n Report, pp. 692—693,
concerning the inadequacy of the ‘social
study records' upon which the Juvenile Court
Judge must make this determination and de-
cide on appropriate treatment.

FN41. The Juvenile Judge's testimony at the
habeas corpus proceeding is devoid of any
meaningful discussion of this. He appears to
have centered his attention upon whethed
Gerald made the phone call and used lewd
words. He was impressed by the fact that
Gerald was on six months' probation because
he was with another boy who allegedly stole
a purse—a different sort of offense, sharing
the feature that Gerald was ‘along’. And he
even referred to a report which he said was
not investigated because ‘there was no ac-
cusation’ ‘because of lack of material foun-
dation.’

With respect to the possible duty of a trial
court to explore alternatives to involuntary
commitment in a civil proceeding, cf. Lake v.
Cameron, 124 U.S.App.D.C. 264, 364 F.2d
657 (1966), which arose under statutes re-
lating to treatment of the mentally ill.

FN42. While appellee's brief suggests that
the probation officer made some investiga-
tion of Gerald's home life, etc., there is not
even a claim that the judge went beyond the
point stated in the text.

If Gerald had been over 18, he would not have
been subject to Juvenile Court proceedings.™* For
the particular offense immediately involved, the
maximum punishment would have been a fine of $5 to
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$50, or imprisonment in jail for not more than two
months. Instead, he was committed to custody for a
maximum of six years. If he had been over 18 and had
committed an offense to which such a sentence might
apply, he would have been entitled to substantial
rights under the Constitution of the United States as
well as under Arizona's laws and constitution. The
United States Constitution would guarantee him rights
and protections with respect to arrest, search, and
seizure, and pretrial interrogation. It would assure him
of specific notice of the charges and adequate time to
decide his course of action and to prepare his defense.
He would be entitled to clear advice that he could be
represented by counsel, and, at least if a felony were
involved, the State would be required to provide
counsel if his parents were unable to afford it. If the
court acted on the basis of his confession, careful
procedures would be required to assure its voluntari-
ness. If the case went to trial, **1445 confrontation
and opportunity for cross-examination would be
guaranteed. So wide a gulf between the State's treat-
ment of the adult and of the child requires a bridge
sturdier than mere *30 verbiage, and reasons more
persuasive than cliche can provide. As Wheeler and
Cottrell have put it, “The rhetoric of the juvenile court
movement has developed without any necessarily
close correspondence to the realities of court and
institutional routines.™*

FN43. ARS ss 8—201, 8—202.

FN44. Juvenile Delinquency—Its Prevention
and Control (Russell Sage Foundation,
1966), p. 35. The gap between rhetoric and
reality is also emphasized in the Nat'l Crime
Comm'n Report, pp. 80—81.

[4] In Kent v. United States, supra, we stated that
the Juvenile Court Judge's exercise of the power of the
state as parens patriae was not unlimited. We said that
‘the admonition to function in a ‘parental’ relationship
is not an invitation to procedural arbitrariness.™*
With respect to the waiver by the Juvenile Court to the
adult court of jurisdiction over an offense committed
by a youth, we said that ‘there is no place in our sys-
tem of law for reaching a result of such tremendous
consequences without ceremony—uwithout hearing,
without effective assistance of counsel, without a
statement of reasons.” "*¢ We announced with respect
to such waiver proceedings that while ‘We do not
mean * * * to indicate that the hearing to be held must
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conform with all of the requirements of a criminal trial
or even of the usual administrative hearing; but we do
hold that the hearing must measure up to the essentials
of due process and fair treatment.™*" We reiterate this
view, here in connection with a juvenile court adju-
dication of ‘delinquency,’ as a requirement *31 which
is part of the Due Process Clause of the Fourteenth
Amendment of our Constitution.™*®

FN45. 383 U.S., at 555, 86 S.Ct., at 1054.

FN46. 383 U.S., at 554, 86 S.Ct., at 1053.
The Chief Justice stated in a recent speech to
a conference of the National Council of Ju-
venile Court Judges, that a juvenile court
‘must function within the framework of law
and * * * in the attainment of its objectives it
cannot act with unbridled caprice.” Equal
Justice for Juveniles, 15 Juvenile Court
Judges Journal, No. 3, pp. 14, 15 (1964).

FN47.383 U.S., at 562, 86 S.Ct., at 1057.

FN48. The Nat'l Crime Comm'n Report re-
commends that ‘Juvenile courts should make
fullest feasible use of preliminary confe-
rences to dispose of cases short of adjudica-
tion.” Id., at 84. See also D.C.Crime Comm'n
Report, pp. 662—665. Since this ‘consent
decree’ procedure would involve neither
adjudication of delinquency nor institutiona-
lization, nothing we say in this opinion
should be construed as expressing any views
with respect to such procedure. The problems
of pre-adjudication treatment of juveniles,
and of post-adjudication disposition, are
unique to the juvenile process; hence what
we hold in this opinion with regard to the
procedural requirements at the adjudicatory
stage has no necessary applicability to other
steps of the juvenile process.

We now turn to the specific issues which are
presented to us in the present case.

I
NOTICE OF CHARGES.

Appellants allege that the Arizona Juvenile Code
is unconstitutional or alternatively that the proceed-
ings before the Juvenile Court were constitutionally
defective because of failure to provide adequate notice
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of the hearings. No notice was given to Gerald's par-
ents when he was taken into custody on Monday, June
8. On that night, when Mrs. Gault went to the Deten-
tion Home, she was orally informed that there would
be a hearing the next afternoon and was told the reason
why Gerald was in custody. The only written notice
Gerald's parents received at any time was a note on
plain paper from Officer Flagg delivered on Thursday
or Friday, June 11 or 12, to the effect that the judge
had set Monday, June 15, ‘for further Hearings on
Gerald's delinquency.’

**1446 A ‘petition” was filed with the court on
June 9 by Officer Flagg, reciting only that he was
informed and believed that ‘said minor is a delinquent
minor and that it is necessary that some order be made
by the Honorable Court for said minor's welfare.” The
applicable Arizona *32 statute provides for a petition
to be filed in Juvenile Court, alleging in general terms
that the child is ‘neglected, dependent or delinquent.’
The statute explicitly states that such a general alle-
gation is sufficient, ‘without alleging the facts.™*
There is no requirement that the petition be served and
it was not served upon, given to, or shown to Gerald or
his parents.”™°

FN49. ARS s 8—222, subsec. B.

FN50. Arizona's Juvenile Code does not
provide for notice of any sort to be given at
the commencement of the proceedings to the
child or his parents. Its only notice provision
is to the effect that if a person other than the
parent or guardian is cited to appear, the
parent or guardian shall be notified *by per-
sonal service’ of the time and place of hear-
ing. ARS s 8—224. The procedure for in-
itiating a proceeding, as specified by the
statute, seems to require that after a prelim-
inary inquiry by the court, a determination
may be made ‘that formal jurisdiction should
be acquired.” Thereupon the court may au-
thorize a petition to be filed. ARS s 8—222.
It does not appear that this procedure was
followed in the present case.

The Supreme Court of Arizona rejected appel-
lants' claim that due process was denied because of
inadequate notice. It stated that ‘Mrs. Gault knew the
exact nature of the charge against Gerald from the day
he was taken to the detention home.” The court also
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pointed out that the Gaults appeared at the two hear-
ings ‘without objection.” The court held that because
‘the policy of the juvenile law is to hide youthful
errors from the full gaze of the public and bury them in
the graveyard of the forgotten past,” advance notice of
the specific charges or basis for taking the juvenile
into custody and for the hearing is not necessary. It
held that the appropriate rule is that ‘the infant and his
parents or guardian will receive a petition only reciting
a conclusion of delinquency.™>! But no later than the
initial hearing by the judge, they must be advised of
the facts involved in the *33 case. If the charges are
denied, they must be given a reasonable period of time
to prepare.’

FN51. No such petition we served or sup-
plied in the present case.

[51[6]1[71[8][°]1[10][11] We cannot agree with the
court's conclusion that adequate notice was given in
this case. Notice, to comply with due process re-
quirements, must be given sufficiently in advance of
scheduled court proceedings so that reasonable op-
portunity to prepare will be afforded, and it must “set
forth the alleged misconduct with particularity. ™% It
is obvious, as we have discussed above, that no pur-
pose of shielding the child from the public stigma of
knowledge of his having been taken into custody and
scheduled for hearing is served by the procedure ap-
proved by the court below. The ‘initial hearing’ in the
present case was a hearing on the merits. Notice at that
time is not timely; and even if there were a conceiva-
ble purpose served by the deferral proposed by the
court below, it would have to yield to the requirements
that the child and his parents or guardian be notified,
in writing, of the specific charge or factual allegations
to be considered at the hearing, and that such written
notice be given at the earliest practicable time, and in
any event sufficiently in advance of the hearing to
permit preparation. Due process of law requires notice
of the sort we have described—that is, notice which
would be deemed constitutionally adequate in a
**1447 civil or criminal proceeding.™* It does *34
not allow a hearing to be held in which a youth's
freedom and his parents' right to his custody are at
stake without giving them timely notice, in advance of
the hearing, of the specific issues that they must meet.
Nor, in the circumstances of this case, can it reasona-
bly be said that the requirement of notice was
waived.™**
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FN52. Nat'l Crime Comm'n Report, p. 87.
The Commission observed that ‘The unfair-
ness of too much informality is * * * re-
flected in the inadequacy of notice to parents
and juveniles about charges and hearings.’
Ibid.

FN53. For application of the due process
requirement of adequate notice in a criminal
context, see, e.g., Cole v. State of Arkansas,
333 U.S. 196, 68 S.Ct. 514, 92 L.Ed. 644
(1948); In re Oliver, 333 U.S. 257,
273—278, 68 S.Ct. 499, 507—510, 92 L.Ed.
682 (1948). For application in a civil context,
see, e.g., Armstrong v. Manzo, 380 U.S. 545,
85 S.Ct. 1187, 14 L.Ed.2d 62 (1965); Mul-
lane v. Central Hanover Bank & Tr. Co., 339
U.S. 306, 70 S.Ct. 652, 94 L.Ed. 865 (1950).
Cf. also Chaloner v. Sherman, 242 U.S. 455,
37 S.Ct. 136, 61 L.Ed. 427 (1917). The
Court's discussion in these cases of the right
to timely and adequate notice forecloses any
contention that the notice approved by the
Arizona Supreme Court, or the notice ac-
tually given the Gaults, was constitutionally
adequate. See also Antieau, Constitutional
Rights in Juvenile Courts, 46 Cornell L.Q.
387, 395 (1961); Paulsen, Fairness to the
Juvenile Offender, 41 Minn.L.Rev. 547, 557
(1957). Cf. Standards, pp. 63—65; Proce-
dures and Evidence in the Juvenile Court, A
Guidebook for Judges, prepared by the Ad-
visory Council of Judges of the National
Council on Crime and Delinquency (1962),
pp. 9—23 (and see cases discussed therein).

FN54. Mrs. Gault's ‘knowledge’ of the
charge against Gerald, and/or the asserted
failure to object, does not excuse the lack of
adequate notice. Indeed, one of the purposes
of notice is to clarify the issues to be consi-
dered, and as our discussion of the facts, su-
pra, shows, even the Juvenile Court Judge
was uncertain as to the precise issues deter-
mined at the two ‘hearings.” Since the Gaults
had no counsel and were not told of their
right to counsel, we cannot consider their
failure to object to the lack of constitutionally
adequate notice as a waiver of their rights.
Because of our conclusion that notice given
only at the first hearing is inadequate, we
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need not reach the question whether the
Gaults ever received adequately specific no-
tice even at the June 9 hearing, in light of the
fact they were never apprised of the charge of
being habitually involved in immoral mat-
ters.

Iv.
RIGHT TO COUNSEL

[12][13][14][15][16][17] Appellants charge that
the Juvenile Court proceedings were fatally defective
because the court did not advise Gerald or his parents
of their right to counsel, and proceeded with the
hearing, the adjudication of delinquency and the order
of commitment in the absence of counsel for the child
and his parents or an express waiver of the right the-
reto. The Supreme Court of Arizona pointed out that
‘(t)here is disagreement (among the various jurisdic-
tions) as to whether the court must advise the infant
*35 that he has a right to counsel.” ™ It noted its own
decision in Arizona State Dept. of Public Welfare v.
Barlow, 80 Ariz. 249, 296 P.2d 298 (1956), to the
effect ‘that the parents of an infant in a juvenile pro-
ceeding cannot be denied representation by counsel of
their choosing.” (Emphasis added.) It referred to a
provision of the Juvenile Code which it characterized
as requiring ‘that the probation officer shall look after
the interests of neglected, delinquent and dependent
children,” including representing their interests in
**1448 court.™® The court argued that ‘The parent
and the probation officer may be relied upon to protect
the infant's interests.” Accordingly it rejected the
proposition that ‘due process requires that an infant
have a right to counsel.” It said that juvenile courts
have the discretion, but not the duty, to allow such
representation; it referred specifically to the situation
in which the Juvenile Court discerns conflict between
the child and his parents as an instance in which this
discretion might be exercised. We do not agree. Pro-
bation*36 officers, in the Arizona scheme, are also
arresting officers. They initiate proceedings and file
petitions which they verify, as here, alleging the de-
linquency of the child; and they testify, as here,
against the child. And here the probation officer was
also superintendent of the Detention Home. The pro-
bation officer cannot act as counsel for the child. His
role in the adjudicatory hearing, by statute and in fact,
is as arresting officer and witness against the child.
Nor can the judge represent the child. There is no
material difference in this respect between adult and
juvenile proceedings of the sort here involved. In adult
proceedings, this contention has been foreclosed by
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decisions of this Court.™" A proceeding where the
issue is whether the child will be found to be ‘delin-
quent” and subjected to the loss of his liberty for years
is comparable in seriousness to a felony prosecution.
The juvenile needs the assistance of counsel to cope
with problems of law, ™°® to make skilled inquiry into
the facts, to insist upon regularity of the proceedings,
and to ascertain whether he has a defense and to pre-
pare and submit it. The child ‘requires the guiding
hand of counsel at every step in the proceedings
against him."™®° Just as in Kent v. United States, su-
pra, 383 U.S., at 561—562, 86 S.Ct., at 1057—1058,
we indicated our agreement with the United States
Court of Appeals for the District of Columbia Circuit
that the assistance of counsel is essential for purposes
of waiver proceedings, so we hold now that it is
equally essential for the determination of delinquency,
carrying with it the awesome prospect of incarceration
*37 in a state institution until the juvenile reaches the
age of 21.FN%

FN55. For recent cases in the District of
Columbia holding that there must be advice
of the right to counsel, and to have counsel
appointed if necessary, see, e.g., Shioutakon
v. District of Columbia, 98 U.S.App.D.C.
371, 236 F.2d 666, 60 A.L.R.2d 686 (1956);
Black v. United States, 122 U.S.App.D.C.
393, 355 F.2d 104 (1965); In re Poff, 135
F.Supp. 224 (D.C.D.C.1955). Cf. also In re
Long, 184 So.2d 861, 862 (Sup.Ct.Miss.,
1966); People v. Dotson, 46 Cal.2d 891, 299
P.2d 875 (1956).

FN56. The section cited by the court, ARS s
8—204, subsec. C, reads as follows:

“The probation officer shall have the author-
ity of a peace officer. He shall:

‘1. Look after the interests of neglected, de-
linquent and dependent children of the
county.

‘2. Make investigations and file petitions.

‘3. Be present in court when cases are heard
concerning children and represent their in-
terests.
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‘4. Furnish the court information and assis-
tance as it may require.

‘5. Assist in the collection of sums ordered
paid for the support of children.

‘6. Perform other acts ordered by the court.’

FN57. Powell v. State of Alabama, 287 U.S.
45, 61, 53 S.Ct. 55, 61, 77 L.Ed. 158 (1932);
Gideon v. Wainwright, 372 U.S. 335, 83
S.Ct. 792, 9 L.Ed.2d 799 (1963).

FN58. In the present proceeding, for exam-
ple, although the Juvenile Judge believed that
Gerald's telephone conversation was within
the condemnation of ARS s 13—377, he
suggested some uncertainty because the sta-
tute prohibits the use of vulgar language ‘in
the presence or hearing of” a woman or child.

FN59. Powell v. State of Alabama, 287 U.S.
45, 69, 53 S.Ct. 55, 64 (1932).

FN60. This means that the commitment, in
virtually all cases, is for a minimum of three
years since jurisdiction of juvenile courts is
usually limited to age 18 and under.

During the last decade, court decisions,™®" ex-

perts,™%2 and legislatures ™ **1449 have demon-
strated increasing recognition of this view. In at least
one-third of the States, statutes *38 now provide for
the right of representation by retained counsel in ju-
venile delinquency proceedings, notice of the right, or
assignment of counsel, or a combination of these. In
other States, court rules have similar provisions.™°*

FN61. See cases cited in n. 55, supra.

FN62. See, e.g., Schinitsky, 17 The Record
10 (N.Y. City Bar Assn. 1962); Paulsen,
Fairness to the Juvenile Offender, 41
Minn.L.Rev. 547, 568—573 (1957); Anti-
eau, Constitutional Rights in Juvenile Courts,
46 Cornell L.Q. 387, 404—407 (1961);
Paulsen, Kent v. United States: The Consti-
tutional Context of Juvenile Cases, 1966
Sup.Ct.Rev. 167, 187—189; Ketcham, The
Legal Renaissance in the Juvenile Court, 60
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Nw.U.L.Rev. 585 (1965); Elson, Juvenile
Courts & Due Process, in Justice for the
Child (Rosenheim ed.) 95, 103—105 (1962);
Note, Rights and Rehabilitation in the Juve-
nile Courts, 67 Col.L.Rev. 281, 321—327
(1967). See also Nat'l Probation and Parole
Assn., Standard Family Court Act (1959) s
19, and Standard Juvenile Court Act (1959) s
19, in 5 NPPA Journal 99, 137, 323, 367
(1959) (hereinafter cited as Standard Family
Court Act and Standard Juvenile Court Act,
respectively).

FN63. Only a few state statutes require ad-
vice of the right to counsel and to have
counsel appointed. See N. Y. Family Court
Act ss 241, 249, 728, 741; Calif. Welf. &
Inst'ns Code ss 633, 634, 659, 700 (1966)
(appointment is mandatory only if conduct
would be a felony in the case of an adult);
Minn.Stat.Ann. s 260.155(2) (1966 Supp.)
(see Comment of Legislative Commission
accompanying this section); District of Co-
lumbia Legal Aid Act, D.C.Code Ann. s
2—2202 (1961) (Legal Aid Agency ‘shall
make attorneys available to represent indi-
gents * * * in proceedings before the juvenile
court * * *.” See Black v. United States, 122
U.S.App.D.C. 393, 395—396, 355 F.2d 104,
106—107 (1965), construing this Act as
providing a right to appointed counsel and to
be informed of that right). Other state statutes
allow appointment on request, or in some
classes of cases, or in the discretion of the
court, etc. The state statutes are collected and
classified in Riederer, The Role of Counsel in
the Juvenile Court, 2 J.Fam.Law 16, 19—20
(1962), which, however, does not treat the
statutes cited above. See also Note, Rights
and Rehabilitation in the Juvenile Courts, 67
Col.L.Rev. 281, 321—322 (1967).

FN64. Skoler & Tenney, Attorney Repre-
sentation in Juvenile Court, 4 J.Fam.Law 77,
95—96 (1964); Riederer, The Role of
Counsel in the Juvenile Court, 2 J.Fam.Law
16 (1962).

Recognition of the right to counsel involves
no necessary interference with the special
purposes of juvenile court procedures; in-

deed, it seems that counsel can play an im-
portant role in the process of rehabilitation.
See Note, Rights and Rehabilitation in the
Juvenile Courts, 67 Col.L.Rev. 281,
324—327 (1967).

[18] The President's Crime Commission has re-
cently recommended that in order to assure ‘proce-
dural justice for the child,” it is necessary that
‘Counsel * * * be appointed as a matter of course
wherever coercive action is a possibility, without
requiring any affirmative choice by child or parent.’
FN6S As stated by the authoritative **1450 ‘Standards
*39 for Juvenile and Family Courts,” published by the
Children's Bureau of the United States Department of
Health, Education, and Welfare:

FN65. Nat'l Crime Comm'n Report, pp.
86—87. The Commission's statement of its
position is very forceful:

“The Commission believes that no single ac-
tion holds more potential for achieving pro-
cedural justice for the child in the juvenile
court than provision of counsel. The presence
of an independent legal representative of the
child, or of his parent, is the keystone of the
whole structure of guarantees that a mini-
mum system of procedural justice requires.
The rights to confront one's accusers, to
cross-examine witnesses, to present evidence
and testimony of one's own, to be unaffected
by prejudicial and unreliable evidence, to
participate meaningfully in the dispositional
decision, to take an appeal have substantial
meaning for the overwhelming majority of
persons brought before the juvenile court
only if they are provided with competent
lawyers who can invoke those rights effec-
tively.  The most informal and
well-intentioned of judicial proceedings are
technical; few adults without legal training
can influence or even understand them; cer-
tainly children cannot. Papers are drawn and
charges expressed in legal language. Events
follow one another in a manner that appears
arbitrary and confusing to the uninitiated.
Decisions, unexplained, appear too official to
challenge. But with lawyers come records of
proceedings; records make possible appeals
which, even if they do not occur, impart by
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their possibility a healthy atmosphere of ac-
countability.

‘Fears have been expressed that lawyers
would make juvenile court proceedings ad-
versary. No doubt this is partly true, but it is
partly desirable. Informality is often abused.
The juvenile courts deal with cases in which
facts are disputed and in which, therefore,
rules of evidence, confrontation of witnesses,
and other adversary procedures are called for.
They deal with many cases involving con-
duct that can lead to incarceration or close
supervision for long periods, and therefore
juveniles often need the same safeguards that
are granted to adults. And in all cases child-
ren need advocates to speak for them and
guard their interests, particularly when dis-
position decisions are made. It is the dispo-
sition stage at which the opportunity arises to
offer individualized treatment plans and in
which the danger inheres that the court's
coercive power will be applied without
adequate knowledge of the circumstances.

‘Fears also have been expressed that the
formality lawyers would bring into juvenile
court would defeat the therapeutic aims of
the court. But informality has no necessary
connection with therapy; it is a devide that
has been used to approach therapy, and it is
not the only possible device. It is quite
possible that in many instances lawyers, for
all their commitment to formality, could do
more to further therapy for their clients than
can the small, overworked social staffs of the
courts, * * *

“The Commission believes it is essential that
counsel be appointed by the juvenile court
for those who are unable to provide their
own. Experience under the prevailing sys-
tems in which children are free to seek
counsel of their choice reveals how empty of
meaning the right is for those typically the
subjects of juvenile court proceedings.
Moreover, providing counsel only when the
child is sophisticated enough to be aware of
his need and to ask for one or when he fails to
waive his announced right (is) not enough, as
experience in numerous jurisdictions reveals.

Page 25

“The Commission recommends:

‘COUNSEL SHOULD BE APPOINTED AS
A MATTER OF COURSE WHEREVER
COERCIVE ACTION IS A POSSIBILITY,
WITHOUT REQUIRING ANY AFFIR-
MATIVE CHOICE BY CHILD OR PAR-
ENT.

‘As a component part of a fair hearing required by
due process guaranteed under the 14th amendment,
notice of the right to counsel should be required at all
hearings and counsel provided upon request when the
family is financially unable to employ counsel.’
Standards, p. 57.

*40 This statement was ‘reviewed’ by the Na-
tional Council of Juvenile Court Judges at its 1965
Convention and they ‘found no fault’ with it. ™% The
New York Family Court Act contains the following
statement:

FN66. Lehman, A Juvenile's Right to Coun-
sel in A Delinquency Hearing, 17 Juvenile
Court Judge's Journal 53 (1966). In an in-
teresting review of the 1966 edition of the
Children's Bureau's ‘Standards,” Rosenheim,
Standards for Juvenile and Family Courts:
Old Wine in a New Bottle, 1 Fam.L.Q. 25, 29
(1967), the author observes that ‘The ‘Stan-
dards' of 1966, just like the ‘Standards' of
1954, are valuable precisely because they
represent a diligent and thoughtful search for
an accommodation between the aspirations
of the founders of the juvenile court and the
grim realities of life against which, in part,
the due process of criminal and civil law of-
fers us protection.’

“This act declares that minors have a right to the
assistance of counsel of their own choosing or of law
guardians™®’ in neglect proceedings under article
three and in proceedings to determine juvenile delin-
quency and whether a person is in need of supervision
under article seven. This declaration is based on a
finding that counsel is often indispensable to a prac-
tical realization of due process of law and may be
helpful in making reasoned determinations of fact and
proper orders of disposition.™¢

FN67. These are lawyers designated, as pro-
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vided by the statute, to represent minors.
N.Y.Family Court Act s 242.

FN68. N.Y.Family Court Act's 241.

The Act provides that ‘At the commencement of
any hearing’ under the **1451 delinquency article of
the statute, the juvenile and his parent shall be advised
of the juvenile's *41 ‘right to be represented by
counsel chosen by him or his parent * * * or by a law
guardian assigned by the court * * *.* ?N® The Cali-

fornia Act (1961) also requires appointment of coun-
39'. FN70

FN69. N.Y.Family Court Act s 741. For ac-
counts of New York practice under the new
procedures, see lsaacs, The Role of the
Lawyer in Representing Minors in the New
Family Court, 12 Buffalo L.Rev. 501 (1963);
Dembitz, Ferment and Experiment in New
York: Juvenile Cases in the New Family
Court, 48 Cornell L.Q. 499, 508—512
(1963). Since introduction of the law guar-
dian system in September of 1962, it is stated
that attorneys are present in the great major-
ity of cases. Harvard Law Review Note, p.
796. See New York Judicial Conference,
Twelfth Annual Report, pp. 288—291
(1967), for detailed statistics on representa-
tion of juveniles in New York. For the situa-
tion before 1962, see Schinitsky, The Role of
the Lawyer in Children's Court, 17 The
Record 10 (N.Y. City Bar Assn. 1962). In the
District of Columbia, where statute and court
decisions require that a lawyer be appointed
if the family is unable to retain counsel, see n.
63, supra, and where the juvenile and his
parents are so informed at the initial hearing,
about 85% to 90% do not choose to be
represented and sign a written waiver form.
D.C. Crime Comm'n Report, p. 646. The
Commission recommends adoption in the
District of Columbia of a ‘law guardian’
system similar to that of New York, with
more effective notification of the right to
appointed counsel, in order to eliminate the
problems of procedural fairness, accuracy of
factfinding, and appropriateness of disposi-
tion which the absence of counsel in so many
juvenile court proceedings involves. Id., at
681—685.

Page 26

FN70. See n. 63, supra.

[19] We conclude that the Due Process Clause of
the Fourteenth Amendment requires that in respect of
proceedings to determine delinquency which may
result in commitment to an institution in which the
juvenile's freedom is curtailed, the child and his par-
ents must be notified of the child's right to be
represented by counsel retained by them, or if they are
unable to afford counsel, that counsel will be ap-
pointed to represent the child.

[20][21] At the habeas corpus proceeding, Mrs.
Gault testified that she knew that she could have ap-
peared with counsel *42 at the juvenile hearing. This
knowledge is not a waiver of the right to counsel
which she and her juvenile son had, as we have de-
fined it. They had a right expressly to be advised that
they might retain counsel and to be confronted with
the need for specific consideration of whether they did
or did not choose to waive the right. If they were un-
able to afford to employ counsel, they were entitled in
view of the seriousness of the charge and the potential
commitment, to appointed counsel, unless they chose
waiver. Mrs. Gault's knowledge that she could employ
counsel was not an ‘intentional relinquishment or
abandonment” of a fully known right. ™"

FN71. Johnson v. Zerbst, 304 U.S. 458, 464,
58 S.Ct. 1019, 1023, 82 L.Ed. 1461 (1938);
Carnley v. Cochran, 369 U.S. 506, 82 S.Ct.
884, 8 L.Ed.2d 70 (1962); United States ex
rel. Brown v. Fay, 242 F.Supp. 273
(D.C.S.D.N.Y.1965).

V.
CONFRONTATION, SELF-INCRIMINATION,
CROSS-EXAMINATION

[22] Appellants urge that the writ of habeas cor-
pus should have been granted because of the denial of
the rights of confrontation and cross-examination in
the Juvenile Court hearings, and because the privilege
against self-incrimination was not observed. The Ju-
venile Court Judge testified at the habeas corpus
hearing that he had proceeded on the basis of Gerald's
admissions at the two hearings. Appellants attack this
on the ground that the admissions were obtained in
disregard of the privilege against self-incrimination.
[FN72] **1452 If the confession is disregarded, ap-
pellants argue that the delinquency conclusion, since it

© 2012 Thomson Reuters. Nl)@ﬂ’lm to Orig. US Gov. Works.



87 S.Ct. 1428

387 U.S. 1,87 S.Ct. 1428, 18 L.Ed.2d 527, 40 0.0.2d 378

(Cite as: 387 U.S. 1, 87 S.Ct. 1428)

was fundamentally based on a finding that Gerald had
made lewd remarks during the phone call to Mrs.
Cook, is fatally defective for failure to accord the
rights of confrontation and cross-examination which
the Due Process Clause of the Fourteenth Amendment
of the *43 Federal Constitution guarantees in state
proceedings generally. ™7

FN72. The privilege is applicable to state
proceedings. Malloy v. Hogan, 378 U.S. 1,
84 S.Ct. 1489, 12 L.Ed.2d 653 (1964).

FN73. Pointer v. State of Texas, 380 U.S.
400, 85 S.Ct. 1065, 13 L.Ed.2d 923 (1965);
Douglas v. State of Alabama, 380 U.S. 415,
85 S.Ct. 1074, 13 L.Ed.2d 934 (1965).

Our first question, then, is whether Gerald's ad-
mission was improperly obtained and relied on as the
basis of decision, in conflict with the Federal Consti-
tution. For this purpose, it is necessary briefly to recall
the relevant facts.

Mrs. Cook, the complainant, and the recipient of
the alleged telephone call, was not called as a witness.
Gerald's mother asked the Juvenile Court Judge why
Mrs. Cook was not present and the judge replied that
‘she didn't have to be present.” So far as appears, Mrs.
Cook was spoken to only once, by Officer Flagg, and
this was by telephone. The judge did not speak with
her on any occasion. Gerald had been questioned by
the probation officer after having been taken into
custody. The exact circumstances of this questioning
do not appear but any admissions Gerald may have
made at this time do not appear in the record.”™"
Gerald was also questioned by the Juvenile Court
Judge at each of the two hearings. The judge testified
in the habeas corpus proceeding that Gerald admitted
making ‘some of the lewd statements * * * (but not)
any of the more serious lewd statements.” There was
conflict and uncertainty among the witnesses at the
habeas corpus proceeding—the Juvenile Court Judge,
Mr. and Mrs. Gault, and the probation officer—as to
what Gerald did or did not admit.

FN74. For this reason, we cannot consider
the status of Gerald's alleged admissions to
the probation officers. Cf., however, Com-
ment, Miranda Guarantees in the California
Juvenile Court, 7 Santa Clara Lawyer 114
(1966).

Page 27

We shall assume that Gerald made admissions of
the sort described by the Juvenile Court Judge, as
quoted avove. Neither Gerald nor his parents were
advised that *44 he did not have to testify or make a
statement, or that an incriminating statement might
result in his commitment as a ‘delinquent.’

The Arizona Supreme Court rejected appellants'
contention that Gerald had a right to be advised that he
need not incriminate himself. It said: ‘“We think the
necessary flexibility for individualized treatment will
be enhanced by a rule which does not require the judge
to advise the infant of a privilege against
self-incrimination.’

In reviewing this conclusion of Arizona's Su-
preme Court, we emphasize again that we are here
concerned only with a proceeding to determine
whether a minor is a ‘delinquent’ and which may
result in commitment to a state institution. Specifi-
cally, the question is whether, in such a proceeding, an
admission by the juvenile may be used against him in
the absence of clear and unequivocal evidence that the
admission was made with knowledge that he was not
obliged to speak and would not be penalized for re-
maining silent. In light of Miranda v. State of Arizona,
384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966),
we must also consider whether, if the privilege against
self-incrimination is available, it can effectively be
waived unless counsel is present or the right to counsel
has been waived.

**1453 It has long been recognized that the eli-
citing and use of confessions or admissions require
careful scrutiny. Dean Wigmore states:

“The ground of distruct of confessions made in
certain situations is, in a rough and indefinite way,
judicial experience. There has been no careful collec-
tion of statistics of untrue confessions, nor has any
great number of instances been even loosely reported
* * * put enough have been verified to fortify the
conclusion, based on ordinary observation of human
conduct, that under certain stresses a person, espe-
cially one of defective mentality or peculiar *45
temperament, may falsely acknowledge guilt. This
possibility arises wherever the innocent person is
placed in such a situation that the untrue acknowl-
edgment of guilt is at the time the more promising of
two alternatives between which he is obliged to
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choose; that is, he chooses any risk that may be in
falsely acknowledging guilt, in preference to some
worse alternative associated with silence.

“The principle, then, upon which a confession
may be excluded is that it is, under certain conditions,
testimonially untrustworthy * * *. (T)he essential
feature is that the principle of exclusion is a testi-
monial one, analogous to the other principles which
exclude narrations as untrustworthy * * * > FN

FN75. 3 Wigmore, Evidence s 822 (3d ed.
1940).

This Court has emphasized that admissions and
confessions of juveniles require special caution. In
Haley v. State of Ohio, 332 U.S. 596, 68 S.Ct. 302, 92
L.Ed. 224, where this Court reversed the conviction of
a 15-year-old boy for murder, Mr. Justice Douglas
said:

‘What transpired would make us pause for careful
inquiry if a mature man were involved. And when, as
here, a mere child—an easy victim of the law—is
before us, special care in scrutinizing the record must
be used. Age 15 is a tender and difficult age for a boy
of any race. He cannot be judged by the more exacting
standards of maturity. That which would leave a man
could and unimpressed can overawe and overwhelm a
lad in his early teens. This is the period of great in-
stability which the crisis of adolescence produces. A
15-year-old lad, questioned through the dead of night
by relays of police, is a ready victim of the inquisition.
Mature men possibly might stand the ordeal from
midnight *46 to 5 a.m. But we cannot believe that a
lad of tender years is a match for the police in such a
contest. He needs counsel and support if he is not to
become the victim first of fear, then of panic. He needs
someone on whom to lean lest the overpowering
presence of the law, as he knows it, crush him. No
friend stood at the side of this 15-year-old boy as the
police, working in relays, questioned him hour after
hour, from midnight until dawn. No lawyer stood
guard to make sure that the police went so far and no
farther, to see to it that they stopped short of the point
where he became the victim of coercion. No counsel
or friend was called during the critical hours of ques-
tioning. ™"

FN76. 332 U.S., at 599—600, 68 S.Ct., at
303 (opinion of Mr. Justice Douglas, joined
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by Justices Black, Murphy and Rutledge;
Justice Frankfurter concurred in a separate
opinion).

In Haley, as we have discussed, the boy was
convicted in an adult court, and not a juvenile court. In
notable decisions, the New York Court of Appeals and
the Supreme Court of New Jersey have recently con-
sidered decisions of Juvenile Courts in which boys
have been adjudged ‘delinquent’ on the basis of con-
fessions obtained in circumstances comparable to
those in Haley. In both instances, the **1454 State
contended before its highest tribunal that constitu-
tional requirements governing inculpatory statements
applicable in adult courts do not apply to juvenile
proceedings. In each case, the State's contention was
rejected, and the juvenile court's determination of
delinquency was set aside on the grounds of inadmis-
sibility of the confession. In Matters of W. and S., 19
N.Y.2d 55, 277 N.Y.S.2d 675, 224 N.E.2d 102 (1966)
(opinion by Keating, J.), and In Interests of Carlo and
Stasilowicz, 48 N.J. 224, 225 A.2d 110 (1966) (opi-
nion by Proctor, J.).

*47  [23][24][25] The privilege against
self-incrimination is, of course, related to the question
of the safeguards necessary to assure that admissions
or confessions are reasonably trustworthy, that they
are not the mere fruits of fear or coercion, but are
reliable expressions of the truth. The roots of the pri-
vilege are, however, far deeper. They tap the basic
stream of religious and political principle because the
privilege reflects the limits of the individual's attorn-
ment to the state and—in a philosophical
sense—insists upon the equality of the individual and
the state.”™"" In other words, the privilege has a
broader and deeper thrust than the rule which prevents
the use of confessions which are the product of coer-
cion because coercion is thought to carry with it the
danger of unreliability. One of its purposes is to pre-
vent the state, whether by force or by psychological
domination, from overcoming the mind and will of the
person under investigation and depriving him of the
freedom to decide whether to assist the state in se-
curing his conviction.™®

FN77. See Fortas, The Fifth Amendment, 25
Cleveland Bar Assn. Journal 91 (1954).

FN78. See Rogers v. Richmond, 365 U.S.
534, 81 S.Ct. 735, 5 L.Ed.2d 760 (1961);
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Culombe v. Connecticut, 367 U.S. 568, 81
S.Ct. 1860, 6 L.Ed.2d 1037 (1961) (opinion
of Mr. Justice Frankfurter, joined by Mr.
Justice Stewart); Miranda v. State of Arizo-
na, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d
694 (1966).

[26][27][28] It would indeed be surprising if the
privilege against self-incrimination were available to
hardened criminals but not to children. The language
of the Fifth Amendment, applicable to the States by
operation of the Fourteenth Amendment, is unequi-
vocal and without exception. And the scope of the
privilege is comprehensive. As Mr. Justice White,
concurring, stated in Murphy v. Waterfront Commis-
sion, 378 U.S. 52, 94, 84 S.Ct. 1594, 1611, 12 L.Ed.2d
678 (1964):

“The privilege can be claimed in any proceeding,
be it criminal or civil, administrative or judicial, in-
vestigatory or adjudicatory. * * * it protects any dis-
closures*48 which the witness may reasonably ap-
prehend could be used in a criminal prosecution or
which could lead to other evidence that might be so
used.™"® (Emphasis added.)

FN79. See also Malloy v. Hogan, 378 U.S. 1,
84 S.Ct. 1489, 12 L.Ed.2d 653 (1964);
McCarthy v. Arndstein, 266 U.S. 34, 40, 45
S.Ct. 16, 17, 69 L.Ed. 158 (1924).

With respect to juveniles, both common observa-
tion and expert opinion emphasize that the “distrust of
confessions made in certain situations' to which Dean
Wigmore referred in the passage quoted supra, at
1453, is imperative in the case of children from an
early age through adolescence. In New York, for
example, the recently enacted Family Court Act pro-
vides that the juvenile and his parents must be advised
at the start of the hearing of his right to remain si-
lent.”™ The New York statute also provides that the
police must attempt to communicate with the juve-
nile's parents before questioning him, ™8 and that
absent **1455 ‘special circumstances' a confession
may not be obtained from a child prior to notifying his
parents or relatives and releasing the child either to
them or to the Family Court. ™% In In Matters of W.
and S., referred to above, the New York Court of
Appeals held that the privilege against
self-incrimination applies in juvenile delinquency
cases and requires the exclusion of involuntary con-
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fessions, and that People v. Lewis, 260 N.Y. 171, 183
N.E. 353, 86 A.L.R. 1001 *49 (1932), holding the
contrary, had been specifically overruled by statute.

FNB8O0. N.Y.Family Court Act's 741.

FN81. N.Y.Family Court Act s 724(a). In In
Matter of Williams, 49 Misc.2d 154, 267
N.Y.S.2d 91 (1966), the New York Family
Court held that ‘The failure of the police to
notify this child's parents that he had been
taken into custody, if not alone sufficient to
render his confession inadmissible, is ger-
mane on the issue of its voluntary character *
**71d., at 165, 267 N.Y.S.2d, at 106. The
confession was held involuntary and there-
fore inadmissible.

FN82. N.Y.Family Court Act s 724 (as
amended 1963, see Supp.1966). See In Mat-
ter of Addison, 20 A.D.2d 90, 245 N.Y.S.2d
243 (1963).

The authoritative ‘Standards for Juvenile and
Family Courts' concludes that, ‘Whether or not
transfer to the criminal court is a possibility, certain
procedures should always be followed. Before being
interviewed (by the police), the child and his parents
should be informed of his right to have legal counsel
present and to refuse to answer questions or be fin-
gerprinted "% if he should so decide.™®

FN83. The issues relating to fingerprinting of
juveniles are not presented here, and we ex-
press no opinion concerning them.

FN84. Standards, p. 49.

[29][30] Against the application to juveniles of
the right to silence, it is argued that juvenile pro-
ceedings are “civil’ and not ‘criminal,” and therefore
the privilege should not apply. It is true that the
statement of the privilege in the Fifth Amendment,
which is applicable to the States by reason of the
Fourteenth Amendment, is that no person ‘shall be
compelled in any criminal case to be a witness against
himself.” However, it is also clear that the availability
of the privilege does not turn upon the type of pro-
ceeding in which its protection is invoked, but upon
the nature of the statement or admission and the ex-
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posure which it invites. The privilege may, for exam-
ple, be claimed in a civil or administrative proceeding,
if the statement is or may be inculpatory.™®

FN85. See n. 79, supra, and accompanying
text.

[31][32] It would be entirely unrealistic to carve
out of the Fifth Amendment all statements by juve-
niles on the ground that these cannot lead to ‘criminal’
involvement. In the first place, juvenile proceedings to
determine ‘delinquency,” which may lead to com-
mitment to a state institution, must be regarded as
‘criminal’ for purposes of the privilege against
self-incrimination. To hold *50 otherwise would be to
disregard substance because of the feeble enticement
of the ‘civil’ label-of-convenience which has been
attached to juvenile proceedings. Indeed, in over half
of the States, there is not even assurance that the ju-
venile will be kept in separate institutions, apart from
adult ‘criminals.” In those States juveniles may be
placed in or transferred to adult penal institutions™2°
after having been found ‘delinquent’ by a juvenile
court. For this purpose, at least, commitment is a de-
privation of liberty. It is incarceration against one's
will, whether it is called ‘criminal’ or “civil.” And our
Constitution guarantees that no person shall be
‘compelled’ to be a witness against himself when he is
threatened with deprivation of his liberty—a com-
mand which this Court has broadly applied and ge-
nerously implemented in accordance with the teaching
of the history of the privilege and its **1456 great
office in mankind's battle for freedom.™®

FN86. Delinquent Children in Penal Institu-
tions, Children's Bureau Pub. No.
415—1964, p. 1.

FN87. See, e.g., Miranda v. State of Arizona,
384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694
(1966); Garrity v. State of New Jersey, 385
U.S. 493, 87 S.Ct. 616, 17 L.Ed.2d 562
(1967); Spevack v. Klein, 385 U.S. 511, 87
S.Ct. 625, 636, 17 L.Ed.2d 574 (1967);
Haynes v. State of Washington, 373 U.S.
503, 83 S.Ct. 1336, 10 L.Ed.2d 513 (1963);
Culombe v. State of Connecticut, 367 U.S.
568, 81 S.Ct. 1860, 6 L.Ed.2d 1037 (1961);
Rogers v. Richmond, 365 U.S. 534, 84 S.Ct.
735, 5 L.Ed.2d 760 (1961); Malloy v. Hogan,
378 U.S. 1, 84 S.Ct. 1489, 12 L.Ed.2d 653
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(1964); Griffin v. State of California, 380
U.S. 609, 85 S.Ct. 1229, 14 L.Ed.2d 106
(1965).

In addition, apart from the equivalence for this
purpose of exposure to commitment as a juvenile
delinquent and exposure to imprisonment as an adult
offender, the fact of the matter is that there is little or
no assurance in Arizona, as in most if not all of the
States, that a juvenile apprehended and interrogated by
the police or even by the Juvenile Court itself will
remain outside of the reach of adult courts as a con-
sequence of the offense for which he has been taken
into custody. In Arizona, as in other States, provision
is made for Juvenile Courts to relinquish *51 or waive
jurisdiction to the ordinary criminal courts.™# In the
present case, when Gerald Gault was interrogated
concerning violation of a section of the Arizona
Criminal Code, it could not be certain that the Juvenile
Court Judge would decide to ‘suspend’ criminal
prosecution in court for adults by proceeding to an
adjudication in Juvenile Court.™®

FN88. Arizona Constitution, Art. 6. s 15 (as
amended 1960); ARS ss 8—223, 8—228,
subsec. A; Harvard Law Review Note, p.
793. Because of this possibility that criminal
jurisdiction may attach it is urged that ** * *
all of the procedural safeguards in the crim-
inal law should be followed.” Standards, p.
49. Cf. Harling v. United States, 111
U.S.App.D.C. 174, 295 F.2d 161 (1961).

FN89. ARS s 8—228, subsec. A.

It is also urged, as the Supreme Court of Arizona
here asserted, that the juvenile and presumably his
parents should not be advised of the juvenile's right to
silence because confession is good for the child as the
commencement of the assumed therapy of the juvenile
court process, and he should be encouraged to assume
an attitude of trust and confidence toward the officials
of the juvenile process. This proposition has been
subjected to widespread challenge on the basis of
current reappraisals of the rhetoric and realities of the
handling of juvenile offenders.

In fact, evidence is accumulating that confessions
by juveniles do not aid in ‘individualized treatment,’
as the court below put it, and that compelling the child
to answer questions, without warning or advice as to
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his right to remain silent, does not serve this or any
other good purpose. In light of the observations of
Wheeler and Cottrell,™® and others, it seems proba-
ble that where children are induced to confess by
‘paternal’ urgings on the part of officials and the
confession is then followed*52 by disciplinary action,
the child's reaction is likely to be hostile and ad-
verse—the child may well feel that he has been led or
tricked into confession and that despite his confession,
he is being punished. ™"

FN90. Juvenile Delinquency—Its Prevention
and Control (Russell Sage Foundation,
1966).

FNO91. Id., at 33. See also the other materials
cited in n. 37, supra.

Further, authoritative opinion has cast formidable
doubt upon the reliability and trustworthiness of
‘confessions' by children. This Court's observations in
Haley v. State of Ohio are set forth above. The recent
decision of the New York Court of Appeals referred to
above, In Matters of W. and S. deals with a dramatic
and, it is to be hoped, extreme example. Two
12-year-old Negro boys were **1457 taken into cus-
tody for the brutal assault and rape of two aged do-
mestics, one of whom died as the result of the attack.
One of the boys was schizophrenic and had been
locked in the security ward of a mental institution at
the time of the attacks. By a process that may best be
described as bizarre, his confession was obtained by
the police. A psychiatrist testified that the boy would
admit ‘whatever he thought was expected so that he
could get out of the immediate situation.” The other
12-year-old also ‘confessed.” Both confessions were
in specific detail, albeit they contained various incon-
sistencies. The Court of Appeals, in an opinion by
Keating, J., concluded that the confessions were
products of the will of the police instead of the boys.
The confessions were therefore held involuntary and
the order of the Appellate Division affirming the order
of the Family Court adjudging the defendants to be
juvenile delinquents was reversed.

A similar and equally instructive case has recently
been decided by the Supreme Court of New Jersey. In
Interests of Carlo and Stasilowicz, supra. The body of
a 10-year-old girl was found. She had been strangled.
Neighborhood boys who knew the girl were ques-
tioned. *53 The two appellants, aged 13 and 15, con-
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fessed to the police, with vivid detail and some in-
consistencies. At the Juvenile Court hearing, both
denied any complicity in the killing. They testified
that their confessions were the product of fear and
fatigue due to extensive police grilling. The Juvenile
Court Judge found that the confessions were voluntary
and admissible. On appeal, in an extensive opinion by
Proctor, J., the Supreme Court of New Jersey reversed.
It rejected the State's argument that the constitutional
safeguard of voluntariness governing the use of con-
fessions does not apply in proceedings before the
Juvenile Court. It pointed out that under New Jersey
court rules, juveniles under the age of 16 accused of
committing a homicide are tried in a proceeding which
‘has all of the appurtenances of a criminal trial,” in-
cluding participation by the county prosecutor, and
requirements that the juvenile be provided with
counsel, that a stenographic record be made, etc. It
also pointed out that under New Jersey law, the con-
finement of the boys after reaching age 21 could be
extended until they had served the maximum sentence
which could have been imposed on an adult for such a
homicide, here found to be second-degree murder
carrying up to 30 years' imprisonment.™* The court
concluded that the confessions were involuntary,
stressing that the boys, contrary to statute, were placed
in the police station and there interrogated; ™ that
the parents of both boys were not allowed to see them
while they *54 were being interrogated;™* that in-
consistencies appeared among the various statements
of the boys and with the objective evidence of the
crime; and that there were protracted periods of ques-
tioning. The court noted the State's contention that
both boys were advised of their constitutional rights
before they made their statements, but it held that this
should not be given ‘significant weight in our **1458
determination of voluntariness.” ™ Accordingly, the
judgment of the Juvenile Court was reversed.

FN92. N.J.Rev.Stat. s 2A:4—37(b)(2),
N.J.S.A. (Supp.1966); N.J.Rev.Stat.
2A:113—4, NJ.S.A.

FN93. N.J.Rev.Stat. s 2A:4—32, 33,
N.J.S.A. The court emphasized that the
“frightening atmosphere’ of a police station is
likely to have ‘harmful effects on the mind
and will of the boy,” citing In Matter of Ru-
tane, 37 Misc.2d 234, 234 N.Y.S.2d 777
(Fam.Ct.Kings County, 1962).
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FN94. The court held that this alone might be
enough to show that the confessions were
involuntary ‘even though, as the police testi-
fied, the boys did not wish to see their par-
ents' (citing Gallegos v. State of Colorado,
370 U.S. 49, 82 S.Ct. 1209, 8 L.Ed.2d 325
(1962)).

FN95. The court quoted the following pas-
sage from Haley v. State of Ohio, supra, 332
U.S., at 601, 68 S.Ct., at 304:

‘But we are told that this boy was advised of
his constitutional rights before he signed the
confession and that, knowing them, he nev-
ertheless confessed. That assumes, however,
that a boy of fifteen, without aid of counsel,
would have a full appreciation of that advice
and that on the facts of this record he had a
freedom of choice. We cannot indulge those
assumptions. Moreover, we cannot give any
weight to recitals which merely formalize
constitutional requirements. Formulas of re-
spect for constitutional safeguards cannot
prevail over the facts of life which contradict
them. They may not become a cloak for in-
quisitorial practices and make an empty form
of the due process of law for which free men
fought and died to obtain.’

In a recent case before the Juvenile Court of the
District of Columbia, Judge Ketcham rejected the
proffer of evidence as to oral statements made at po-
lice headquarters by four juveniles who had been
taken into custody for alleged involvement in an as-
sault and attempted robbery. In the Matter of Four
Youths, Nos. 28—776—J, 28—778—J, 28—783—],
28—859—], Juvenile Court of the District of Co-
lumbia, April 7, 1961. The court explicitly stated that
it did not rest its decision on a showing that *55 the
statements were involuntary, but because they were
untrustworthy. Judge Ketcham said:

‘Simply stated, the Court's decision in this case
rests upon the considered opinion—after nearly four
busy years on the Juvenile Court bench during which
the testimony of thousands of such juveniles has been
heard—that the statements of adolescents under 18
years of age who are arrested and charged with viola-
tions of law are frequently untrustworthy and often
distort the truth.’
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[33][34] We conclude that the constitutional pri-
vilege against self-incrimination is applicable in the
case of juveniles as it is with respect to adults. We
appreciate that special problems may arise with re-
spect to waiver of the privilege by or on behalf of
children, and that there may well be some differences
in technique—but not in principle—depending upon
the age of the child and the presence and competence
of parents. The participation of counsel will, of course,
assist the police, Juvenile Courts and appellate tri-
bunals in administering the privilege. If counsel was
not present for some permissible reason when an ad-
mission was obtained, the greatest care must be taken
to assure that the admission was voluntary, in the
sense not only that it was not coerced or suggested, but
also that it was not the product of ignorance of rights
or of adolescent fantasy, fright or despair.™%

FN96. The N.Y.Family Court Act s 744(b)
provides that ‘an uncorroborated confession
made out of court by a respondent is not
sufficient’ to constitute the required ‘pre-
ponderance of the evidence.’

See United States v. Morales, 233 F.Supp.
160 (D.C.Mont.1964), holding a confession
inadmissible in proceedings under the Fed-
eral Juvenile Delinquency Act (18 U.S.C. s
5031 et seq.) because, in the circumstances in
which it was made, the District Court could
not conclude that it ‘was freely made while
Morales was afforded all of the requisites of
due process required in the case of a sixteen
year old boy of his experience.” 1d., at 170.

*56 [35][36] The ‘confession’ of Gerald Gault
was first obtained by Officer Flagg, out of the pres-
ence of Gerald's parents, without counsel and without
advising him of his right to silence, as far as appears.
The judgment of the Juvenile Court was stated by the
judge to be based on Gerald's admissions in court.
Neither ‘admission’ was reduced to writing, and, to
say the least, the process by which the ‘admissions,’
were obtained and received must be characterized as
lacking the certainty and order which are required of
proceedings of such formidable**1459 conse-
quences.™ Apart from the ‘admission,” there was
nothing upon which a judgment or finding might be
based. There was no sworn testimony. Mrs. Cook, the
complainant, was not present. The Arizona Supreme
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Court held that ‘sworn testimony must be required of
all witnesses including police officers, probation of-
ficers and others who are part of or officially related to
the juvenile court structure.” We hold that this is not
enough. No reason is suggested or appears for a dif-
ferent rule in respect of sworn testimony in juvenile
courts than in adult tribunals. Absent a valid confes-
sion adequate to support the determination of the
Juvenile Court, confrontation and sworn testimony by
witnesses available for cross-examination were es-
sential for a finding of ‘delinquency’ and an order
committing Gerald to a state institution for a maxi-
mum of six years.

FN97. Cf. Jackson v. Denno, 378 U.S. 368,
84 S.Ct. 1774, 12 L.Ed.2d 908 (1964); Mi-
randa v. State of Arizona, 384 U.S. 436, 86
S.Ct. 1602, 16 L.Ed. 694 (1966).

The recommendations in the Children's Bureau's
‘Standards for Juvenile and Family Courts' are in
general accord with our conclusions. They state that
testimony should be under oath and that only compe-
tent, material and relevant evidence under rules ap-
plicable *57 to civil cases should be admitted in evi-
dence. ™ The New York Family Court Act contains
a similar provision.™%

FN98. Standards, pp. 72—73. The Natl
Crime Comm'n Report concludes that ‘the
evidence admissible at the adjudicatory
hearing should be so limited that findings are
not dependent upon or influenced by hearsay,
gossip, rumor, and other unreliable types of
information. To minimize the danger that
adjudication will be affected by inappropriate
considerations, social investigation reports
should not be made known to the judge in
advance of adjudication.” 1d., at 87 (bold face
eliminated). See also Note, Rights and Re-
habilitation in the Juvenile Courts, 67
Col.L.Rev. 281, 336 (1967): ‘At the adjudi-
cation stage, the use of clearly incompetent
evidence in order to prove the youth's in-
volvement in the alleged misconduct * * * is
not justifiable. Particularly in delinquency
cases, where the issue of fact is the commis-
sion of a crime, the introduction of hear-
say—such as the report of a policeman who
did not witness the events—contravenes the
purposes underlying the sixth amendment
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right of confrontation.” (Footnote omitted.)

FN99. N.Y.Family Court Act s 744(a). See
also Harvard Law Review Note, p. 795. Cf.
Willner v. Committee on Character, 373 U.S.
96, 83 S.Ct. 1175, 10 L.Ed.2d 224 (1963).

[37] As we said in Kent v. United States, 383 U.S.
541, 554, 86 S.Ct. 1045, 1053, 16 L.Ed.2d 84 (1966),
with respect to waiver proceedings, ‘there is no place
in our system of law of reaching a result of such tre-
mendous consequences without ceremony * * *.” We
now hold that, absent a valid confession, a determi-
nation of delinquency and an order of commitment to
a state institution cannot be sustained in the absence of
sworn testimony subjected to the opportunity for
cross-examination in accordance with our law and
constitutional requirements.

V1.
APPELLATE REVIEW AND TRANSCRIPT OF
PROCEEDINGS.

Appellants urge that the Arizona statute is un-
constitutional under the Due Process Clause because,
as construed by its Supreme Court, ‘there is no right of
appeal *58 from a juvenile court order * * *.” The
court held that there is no right to a transcript because
there is no right to appeal and because the proceedings
are confidential and any record must be destroyed
after a prescribed period of time.™® Whether a
transcript or other recording is made, it held, is a
matter for the discretion of the juvenile court.

FN100. ARS s 8—238.

This Court has not held that a State is required by
the Federal Constitution **1460 ‘to provide appellate
courts or a right to appellate review at all. ™! In view
of the fact that we must reverse the Supreme Court of
Avrizona's affirmance of the dismissal of the writ of
habeas corpus for other reasons, we need not rule on
this question in the present case or upon the failure to
provide a transcript or recording of the hearings—or,
indeed, the failure of the Juvenile Judge to state the
grounds for his conclusion. Cf. Kent v. United States,
supra, 383 U.S., at 561, 86 S.Ct., at 1057, where we
said, in the context of a decision of the juvenile court
waiving jurisdiction to the adult court, which by local
law, was permissible: “* * * it is incumbent upon the
Juvenile Court to accompany its waiver order with a
statement of the reasons or considerations therefor.’
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As the present case illustrates, the consequences of
failure to provide an appeal, to record the proceedings,
or to make findings or state the grounds for the juve-
nile court's conclusion may be to throw a burden upon
the machinery for habeas corpus, to saddle the re-
viewing process with the burden of attempting to
reconstruct a record, and to impose upon the Juvenile
Judge the unseemly duty of testifying under
cross-examination as to the events that transpired in
the hearings before him.™%

FN101. Griffin v. People of State of Illinois,
351 U.S. 12, 18, 76 S.Ct. 585, 590, 100 L.Ed.
891 (1956).

FN102. ‘Standards for Juvenile and Family
Courts' recommends “written findings of fact,
some form of record of the hearing” ‘and the
right to appeal.” Standards, p. 8. It recom-
mends verbatim recording of the hearing by
stenotypist or mechanical recording (p. 76)
and urges that the judge make clear to the
child and family their right to appeal (p. 78).
See also, Standard Family Court Act ss 19,
24, 28; Standard Juvenile Court Act ss 19,
24, 28. The Harvard Law Review Note, p.
799, states that ‘The result (of the infre-
quency of appeals due to absence of record,
indigency, etc.) is that juvenile court pro-
ceedings are largely unsupervised.” The Nat'l
Crime Comm'n Report observes, p. 86, that
‘records make possible appeals which, even
if they do not occur, impart by their possi-
bility a healthy atmosphere of accountabili-

ty.’

*59 For the reasons stated, the judgment of the
Supreme Court of Arizona is reversed and the cause
remanded for further proceedings not inconsistent
with this opinion. It is so ordered.

Judgment reversed and cause remanded with di-
rections.

Mr. Justice BLACK, concurring.

The juvenile court laws of Arizona and other
States, as the Court points out, are the result of plans
promoted by humane and forward-looking people to
provide a system of courts, procedures, and sanctions
deemed to be less harmful and more lenient to children
than to adults. For this reason such state laws gener-
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ally provide less formal and less public methods for
the trial of children. In line with this policy, both
courts and legislators have shrunk back from labeling
these laws as ‘criminal’ and have preferred to call
them “civil.” This, in part, was to prevent the full ap-
plication to juvenile court cases of the Bill of Rights
safeguards, including notice as provided in the Sixth
Amendment,™ the right to counsel guaranteed by the
Sixth, ™2 the right against self-*60 incrimination
guaranteed by the Fifth, ™ and the right to confron-
tation guaranteed**1461 by the Sixth. ™* The Court
here holds, however, that these four Bill of Rights
safeguards apply to protect a juvenile accused in a
juvenile court on a charge under which he can be
imprisoned for a term of years. This holding strikes a
well-nigh fatal blow to much that is unique about the
juvenile courts in the Nation. For this reason, there is
much to be said for the position of my Brother
STEWART that we should not pass on all these issues
until they are more squarely presented. But since the
majority of the Court chooses to decide all of these
questions, | must either do the same or leave my views
unexpressed on the important issues determined. In
these circumstances, | feel impelled to express my
views.

FN1. “In all criminal prosecutions, the ac-
cused shall enjoy the right * * * to be in-
formed of the nature and cause of the accu-
sation * * *” Also requiring notice is the
Fifth Amendment's provision that ‘No person
shall be held to answer for a capital, or oth-
erwise infamous crime, unless on a pre-
sentment or indictment of a Grand Jury * *

* 7

FN2. “In all criminal prosecutions, the ac-
cused shall * * * have the Assistance of
Counsel in his defence.’

FN3. “‘No person * * * shall be compelled in
any criminal case to be a witness against
himself * * *.

FN4. “In all criminal prosecutions, the ac-
cused shall enjoy the right * * * to be con-
fronted with the witnesses against him * * *.”

The juvenile court planners envisaged a system
that would practically immunize juveniles from ‘pu-
nishment’ for ‘crimes' in an effort to save them from
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youthful indiscretions and stigmas due to criminal
charges or convictions. | agree with the Court, how-
ever, that this exalted ideal has failed of achievement
since the beginning of the system. Indeed, the state
laws from the first one on contained provisions, writ-
ten in emphatic terms, for arresting and charging ju-
veniles with violations of state criminal laws, as well
as for taking juveniles by force of law away from their
parents and turning them over to different individuals
or groups or for confinement within some state school
or institution for a number of years. The latter oc-
curred in this case. Young Gault was arrested and
detained on a charge of violating an Arizona penal law
by using vile and offensive language to a lady on the
telephone. If an adult, he *61 could only have been
fined or imprisoned for two months for his conduct.
As a juvenile, however, he was put through a more or
less secret, informal hearing by the court, after which
he was ordered, or more realistically, ‘sentenced,” to
confinement in Arizona's Industrial School until he
reaches 21 years of age. Thus, in a juvenile system
designed to lighten or avoid punishment for criminal-
ity, he was ordered by the State to six years' con-
finement in what is in all but name a penitentiary or
jail.

Where a person, infant or adult, can be seized by
the State, charged, and convicted for violating a state
criminal law, and then ordered by the State to be con-
fined for six years, | think the Constitution requires
that he be tried in accordance with the guarantees of
all the provisions of the Bill of Rights made applicable
to the States by the Fourteenth Amendment. Un-
doubtedly this would be true of an adult defendant,
and it would be a plain denial of equal protection of
the laws—an invidious discrimination—to hold that
others subject to heavier punishments could, because
they are children, be denied these same constitutional
safeguards. | consequently agree with the Court that
the Arizona law as applied here denied to the parents
and their son the right of notice, right to counsel, right
against self-incrimination, and right to confront the
witnesses against young Gault. Appellants are entitled
to these rights, not because ‘fairness, impartiality and
orderliness—in short, the essentials of due
process'—require them and not because they are ‘the
procedural rules which have been fashioned from the
generality of due process,” but because they are spe-
cifically and unequivocally granted by provisions of
the Fifth and Sixth Amendments which the Fourteenth
Amendment makes applicable to the States.
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A few words should be added because of the
opinion of my Brother HARLAN who rests his con-
currence and *62 dissent on the Due Process Clause
alone. He reads that clause alone as allowing this
**1462 Court ‘to determine what forms of procedural
protection are necessary to guarantee the fundamental
fairness of juvenile proceedings' ‘in a fashion consis-
tent with the ‘traditions and conscience of our
people.“* Cf. Rochin v. People of California, 342 U.S.
165, 72 S.Ct. 205, 96 L.Ed. 183. He believes that the
Due Process Clause gives this Court the power, upon
weighing a ‘compelling public interest,” to impose on
the States only those specific constitutional rights
which the Court deems ‘imperative’ and ‘necessary’
to comport with the Court's notions of ‘fundamental
fairness.’

I cannot subscribe to any such interpretation of
the Due Process Clause. Nothing in its words or its
history permits it, and ‘fair distillations of relevant
judicial history” are no substitute for the words and
history of the clause itself. The phrase ‘due process of
law’ has through the years evolved as the successor in
purpose and meaning to the words ‘law of the land’ in
Magna Charta which more plainly intended to call for
a trial according to the existing law of the land in
effect at the time an alleged offense had been com-
mitted. That provision in Magna Charta was designed
to prevent defendants from being tried according to
criminal laws or proclamations specifically promul-
gated to fit particular cases or to attach new conse-
quences to old conduct. Nothing done since Magna
Charta can be pointed to as intimating that the Due
Process Clause gives courts power to fashion laws in
order to meet new conditions, to fit the ‘decencies' of
changed conditions, or to keep their consciences from
being shocked by legislation, state or federal.

And, of course, the existence of such awesome
judicial power cannot be buttressed or created by
relying on the word ‘procedural.” Whether labeled as
‘procedural’ or ‘substantive,” the Bill of Rights safe-
guards, far from *63 being mere ‘tools with which’
other unspecified ‘rights could be fully vindicated,’
are the very vitals of a sound constitutional legal sys-
tem designed to protect and safeguard the most che-
rished liberties of a free people. These safeguards
were written into our Constitution not by judges but by
Constitution makers. Freedom in this Nation will be
far less secure the very moment that it is decided that
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judges can determine which of these safeguards
‘should’ or “should not be imposed’ according to their
notions of what constitutional provisions are consis-
tent with the “traditions and conscience of our people.’
Judges with such power, even though they profess to
‘proceed with restraint,” will be above the Constitu-
tion, with power to write it, not merely to interpret it,
which | believe to be the only power constitutionally
committed to judges.

There is one ominous sentence, if not more, in my
Brother HARLAN's opinion which bodes ill, in my
judgment, both for legislative programs and constitu-
tional commands. Speaking of procedural safeguards
in the Bill of Rights, he says:

“These factors in combination suggest that legis-
latures may properly expect only a cautious deference
for their procedural judgments, but that, conversely,
courts must exercise their special responsibility for
procedural guarantees with care to permit ample scope
for achieving the purposes of legislative programs. * *
* (T)he court should necessarily proceed with re-
straint.’

It is to be noted here that this case concerns Bill of
Rights Amendments; that the ‘procedure’ power my
Brother HARLAN claims for the Court here relates
solely to Bill of Rights safeguards; and that he is here
claiming for the Court a supreme power to fashion
new Bill of Rights safeguards according to the Court's
notions of *64 what fits tradition and conscience. | do
not believe that the Constitution vests any **1463
such power in judges, either in the Due Process Clause
or anywhere else. Consequently, | do not vote to in-
validate this Arizona law on the ground that it is ‘un-
fair’ but solely on the ground that it violates the Fifth
and Sixth Amendments made obligatory on the States
by the Fourteenth Amendment. Cf. Pointer v. State of
Texas, 380 U.S. 400, 412, 85 S.Ct. 1065, 1072, 13
L.Ed.2d 923 (Goldberg, J., concurring). It is enough
for me that the Arizona law as here applied collides
head-on with the Fifth and Sixth Amendments in the
four respects mentioned. The only relevance to me of
the Due Process Clause is that it would, of course,
violate due process or the ‘law of the land’ to enforce a
law that collides with the Bill of Rights.

Mr. Justice WHITE, concurring.

I join the Court's opinion except for Part V. | also
agree that the privilege against compelled
self-incrimination applies at the adjudicatory stage of
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juvenile court proceedings. | do not, however, find an
adequate basis in the record for determination whether
that privilege was violated in this case. The Fifth
Amendment protects a person from being ‘compelled’
in any criminal proceeding to be a witness against
himself. Compulsion is essential to a violation. It may
be that when a judge, armed with the authority he has
or which people think he has, asks questions of a party
or a witness in an adjudicatory hearing, that person,
especially if a minor, would feel compelled to answer,
absent a warning to the contrary or similar information
from some other source. The difficulty is that the
record made at the habeas corpus hearing, which is the
only information we have concerning the proceedings
in the juvenile court, does not directly inform us
whether Gerald Gault or his parents were told of Ge-
rald's right to remain silent; nor does it reveal whether
the parties *65 were aware of the privilege from some
other source, just as they were already aware that they
had the right to have the help of counsel and to have
witnesses on their behalf. The petition for habeas
corpus did not raise the Fifth Amendment issue nor
did any of the witnesses focus on it.

I have previously recorded my views with respect
to what | have deemed unsound applications of the
Fifth Amendment. See, for example, Miranda v. State
of Arizona, 384 U.S. 436, 526, 86 S.Ct. 1602, 1654, 16
L.Ed.2d 694, and Malloy v. Hogan, 378 U.S. 1, 33, 84
S.Ct. 1489, 1506, 12 L.Ed.2d 653, dissenting opi-
nions. These views, of course, have not prevailed. But
I do hope that the Court will proceed with some care in
extending the privilege, with all its vigor, to pro-
ceedings in juvenile court, particularly the nonadju-
dicatory stages of those proceedings.

In any event, | would not reach the Fifth
Amendment issue here. | think the Court is clearly
ill-advised to review this case on the basis of Miranda
v. State of Arizona, since the adjudication of delin-
quency took place in 1964, long before the Miranda
decision. See Johnson v. State of New Jersey, 384
U.S. 719, 86 S.Ct. 1772, 16 L.Ed.2d 882. Under these
circumstances, this case is a poor vehicle for resolving
a difficult problem. Moreover, no prejudice to appel-
lants is at stake in this regard. The judgment below
must be reversed on other grounds and in the event
further proceedings are to be had, Gerald Gault will
have counsel available to advise him.

For somewhat similar reasons, | would not reach
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the questions of confrontation and cross-examination
which are also dealt with in Part V of the opinion.

Mr. Justice HARLAN, concurring in part and dis-
senting in part.

Each of the 50 States has created a system of ju-
venile or family courts, in which distinctive rules are
employed and special consequences imposed. The
jurisdiction of *66 these courts commonly ex-
tends**1464 both to cases which the States have
withdrawn from the ordinary processes of criminal
justice, and to cases which involve acts that, if per-
formed by an adult, would not be penalized as crimi-
nal. Such courts are denominated civil, not criminal,
and are characteristically said not to administer
criminal penalties. One consequence of these systems,
at least as Arizona construes its own, is that certain of
the rights guaranteed to criminal defendants by the
Constitution are withheld from juveniles. This case
brings before this Court for the first time the question
of what limitations the the Constitution places upon
the operation of such tribunals.™! For reasons which
follow, | have concluded that the Court has gone too
far in some respects, and fallen short in others, in
assessing the procedural requirements demanded by
the Fourteenth Amendment.

FN1. Kent v. United States, 383 U.S. 541, 86
S.Ct. 1045, 16 L.Ed.2d 84, decided at the
1965 Term, did not purport to rest on con-
stitutional grounds.

I

I must first acknowledge that I am unable to de-
termine with any certainty by what standards the Court
decides that Arizona's juvenile courts do not satisfy
the obligations of due process. The Court's premise,
itself the product of reasoning which is not described,
is that the ‘constitutional and theoretical basis' of state
systems of juvenile and family courts is ‘debatable’; it
buttresses these doubts by marshaling a body of opi-
nion which suggests that the accomplishments of these
courts have often fallen short of expectations. ™ The
Court does not *67 indicate at what points or for what
purposes such views, held either by it or by other
observers, might be pertinent to the present issues. Its
failure to provide any discernible standard for the
measurement of due process in relation to juvenile
proceedings unfortunately might be understood to
mean that the Court is concerned principally with the
wisdom of having such courts at all.
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FN2. It is appropriate to observe that, what-
ever the relevance the Court may suppose
that this criticism has to present issues, many
of the critics have asserted that the deficien-
cies of juvenile courts have stemmed chiefly
from the inadequacy of the personnel and
resources available to those courts. See, e.g.,
Paulsen, Kent v. United States: The Consti-
tutional Context of Juvenile Cases, 1966
Sup.Ct.Rev. 167, 191—192; Handler, The
Juvenile Court and the Adversary System:
Problems of Function and Form, 1965
Wis.L.Rev. 7, 46.

If this is the source of the Court's dissatisfaction, |
cannot share it. | should have supposed that the con-
stitutionality of juvenile courts was beyond proper
question under the standards now employed to assess
the substantive validity of state legislation under the
Due Process Clause of the Fourteenth Amendment. It
can scarcely be doubted that it is within the State's
competence to adopt measures reasonably calculated
to meet more effectively the persistent problems of
juvenile delinquency; as the opinion for the Court
makes abundantly plain, these are among the most
vexing and ominous of the concerns which now face
communities throughout the country.

The proper issue here is, however, not whether
the State may constitutionally treat juvenile offenders
through a system of specialized courts, but whether
the proceedings in Arizona's juvenile courts include
procedural guarantees which satisfy the requirements
of the Fourteenth Amendment. Among the first pre-
mises of our constitutional system is the obligation to
conduct any proceeding in which an individual may be
deprived of liberty or property in a fashion consistent
with the ‘traditions and conscience of our
people.” Snyder v. Commonwealth of Massachusetts,
291 U.S. 97, 105, 54 S.Ct. 330, 332, 78 L.Ed.
674. The importance of these procedural guarantees
is doubly intensified here. First, many of the prob-
lems with which Arizona is concerned *68 are among
those **1465 traditionally confined to the processes of
criminal justice; their disposition necessarily affects in
the most direct and substantial manner the liberty of
individual citizens. Quite obviously, systems of spe-
cialized penal justice might permit erosion, or even
evasion, of the limitations placed by the Constitution
upon state criminal proceedings. Second, we must
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recognize that the character and consequences of
many juvenile court proceedings have in fact closely
resembled those of ordinary criminal trials. Nothing
before us suggests that juvenile courts were intended
as a device to escape constitutional constraints, but |
entirely agree with the Court that we are nonetheless
obliged to examine with circumspection the proce-
dural guarantees the State has provided.

The central issue here, and the principal one upon
which | am divided from the Court, is the method by
which the procedural requirements of due process
should be measured. It must at the outset be empha-
sized that the protections necessary here cannot be
determined by resort to any classification of juvenile
proceedings either as criminal or as civil, whether
made by the State or by this Court. Both formulae are
simply too imprecise to permit reasoned analysis of
these difficult constitutional issues. The Court should
instead measure the requirements of due process by
reference both to the problems which confront the
State and to the actual character of the procedural
system which the State has created. The Court has for
such purposes chiefly examined three connected
sources: first, the “settled usages and modes of pro-
ceeding,” Den ex dem. Murray v. Hoboken Land &
Improvement Co., 18 How. 272, 277, 15 L.Ed. 372;
second, the ‘fundamental principles of liberty and
justice which lie at the base of all our civil and polit-
ical institutions'. Hebert v. State of Louisiana, 272
U.S. 312, 316, 47 S.Ct. 103, 104, 71 L.Ed. 270 and
third, the character and requirements of the circums-
tances presented in each situation. FCC v. WJR, The
Goodwill Station, 337 U.S. 265, 277, 69 S.Ct. 1097,
1104, 93 L.Ed. 1353; Yakus v. *69 United States, 321
U.S. 414, 64 S.Ct. 660, 88 L.Ed. 834. See, further, my
dissenting opinion in Poe v. Ullman, 367 U.S. 497,
522,81 S.Ct. 1752, 1765, 6 L.Ed.2d 989, and compare
my opinion concurring in the result in Pointer v. State
of Texas, 380 U.S. 400, 408, 85 S.Ct. 1065, 1070.
Each of these factors is relevant to the issues here, but
it is the last which demands particular examination.

The Court has repeatedly emphasized that de-
termination of the constitutionally required procedural
safeguards in any situation requires recognition both
of the ‘interests affected’ and of the ‘circumstances
involved.” FCC v. WJR, The Goodwill Station, supra,
337 U.S. at 277, 69 S.Ct. at 1104. In particular, a
‘compelling public interest” must, under our cases, be
taken fully into account in assessing the validity under
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the due process clauses of state or federal legislation
and its application. See, e.g., Yakus v. United States,
supra, 321 U.S. at 442, 64 S.Ct. at 675; Bowles v.
Willingham, 321 U.S. 503, 520, 64 S.Ct. 641, 650, 88
L.Ed. 892; Miller v. Schoene, 276 U.S. 272, 279, 48
S.Ct. 246, 247, 72 L.Ed. 568. Such interests would
never warrant arbitrariness or the diminution of any
specifically assured constitutional right, Home Bldg.
& Loan Assn. v. Blaisdell, 290 U.S. 398, 426, 54 S.Ct.
231, 235, 78 L.Ed. 413, but they are an essential ele-
ment of the context through which the legislation and
proceedings under it must be read and evaluated.

No more evidence of the importance of the public
interests at stake here is required than that furnished
by the opinion of the Court; it indicates that ‘some
601,000 children under 18, or 2% of all children be-
tween 10 and 17, came before juvenile courts' in 1965,
and that ‘about one-fifth of all arrests for serious
crimes' in 1965 were of juveniles. The Court adds that
the rate of juvenile **1466 crime is steadily rising. All
this, as the Court suggests, indicates the importance of
these due process issues, but it mirrors no less vividly
that state authorities are confronted by formidable and
immediate problems involving the most fundamental
social values. The state legislatures have determined
that the most hopeful solution for *70 these problems
is to be found in specialized courts, organized under
their own rules and imposing distinctive conse-
quences. The terms and limitations of these systems
are not identical, nor are the procedural arrangements
which they include, but the States are uniform in their
insistence that the ordinary processes of criminal jus-
tice are inappropriate, and that relatively informal
proceedings, dedicated to premises and purposes only
imperfectly reflected in the criminal law, are instead
necessary.

It is well settled that the Court must give the
widest deference to legislative judgments that concern
the character and urgency of the problems with which
the State is confronted. Legislatures are, as this Court
has often acknowledged, the ‘main guardian’ of the
public interest, and, within their constitutional com-
petence, their understanding of that interest must be
accepted as “‘wellnigh” conclusive. Berman v. Parker,
348 U.S. 26, 32, 75 S.Ct. 98, 102, 99 L.Ed. 27. This
principle does not, however, reach all the questions
essential to the resolution of this case. The legislative
judgments at issue here embrace assessments of the
necessity and wisdom of procedural guarantees; these
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are questions which the Constitution has entrusted at
least in part to courts, and upon which courts have
been understood to possess particular competence.
The fundamental issue here is, therefore, in what
measure and fashion the Court must defer to legisla-
tive determinations which encompass constitutional
issues of procedural protection.

It suffices for present purposes to summarize the
factors which | believe to be pertinent. It must first be
emphasized that the deference given to legislators
upon substantive issues must realistically extend in
part to ancillary procedural questions. Procedure at
once reflects and creates substantive rights, and every
effort of courts since the beginnings of the common
law to separate the two has proved essentially futile.
The distinction between them is particularly inade-
quate here, where the *71 legislature's substantive
preferences directly and unavoidably require judg-
ments about procedural issues. The procedural
framework is here a principal element of the substan-
tive legislative system; meaningful deference to the
latter must include a portion of deference to the for-
mer. The substantive-procedural dichotomy is, none-
theless, an indispensable tool of analysis, for it stems
from fundamental limitations upon judicial authority
under the Constitution. Its premise is ultimately that
courts may not substitute for the judgments of legis-
lators their own understanding of the public welfare,
but must instead concern themselves with the validity
under the Constitution of the methods which the leg-
islature has selected. See e.g., McLean v. State of
Arkansas, 211 U.S. 539, 547, 29 S.Ct. 206, 208, 53
L.Ed. 315; Olsen v. State of Nebraska, 313 U.S. 236,
246—247, 61 S.Ct. 862, 865, 85 L.Ed. 1305. The
Constitution has in this manner created for courts and
legislators areas of primary responsibility which are
essentially congruent to their areas of special compe-
tence. Courts are thus obliged both by constitutional
command and by their distinctive functions to bear
particular responsibility for the measurement of pro-
cedural due process. These factors in combination
suggest that legislatures may properly expect only a
cautious deference for their procedural judgments, but
that, conversely, courts must exercise their special
responsibility for procedural guarantees with care to
permit ample scope for **1467 achieving the purposes
of legislative programs. Plainly, courts can exercise
such care only if they have in each case first studied
thoroughly the objectives and implementation of the
program at stake; if, upon completion of those studies,
the effect of extensive procedural restrictions upon
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valid legislative purposes cannot be assessed with
reasonable certainty, the court should necessarily
proceed with restraint.

The foregoing considerations, which | believe to
be fair distillations of relevant judicial history, suggest
*72 three criteria by which the procedural require-
ments of due process should be measured here: first,
no more restrictions should be imposed than are im-
perative to assure the proceedings' fundamental fair-
ness; second, the restrictions which are imposed
should be those which preserve, so far as possible, the
essential elements of the State's purpose; and finally,
restrictions should be chosen which will later permit
the orderly selection of any additional protections
which may ultimately prove necessary. In this way,
the Court may guarantee the fundamental fairness of
the proceeding, and yet permit the State to continue
development of an effective response to the problems
of juvenile crime.

1.

Measured by these criteria, only three procedural
requirements should, in my opinion, now be deemed
required of state juvenile courts by the Due Process
Clause of the Fourteenth Amendment: first, timely
notice must be provided to parents and children of the
nature and terms of any juvenile court proceeding in
which a determination affecting their rights or inter-
ests may be made; second, unequivocal and timely
notice must be given that counsel may appear in any
such proceeding in behalf of the child and its parents,
and that in cases in which the child may be confined in
an institution, counsel may, in circumstances of indi-
gency, be appointed for them; and third, the court must
maintain a written record, or its equivalent, adequate
to permit effective review on appeal or in collateral
proceedings. These requirements would guarantee to
juveniles the tools with which their rights could be
fully vindicated, and yet permit the States to pursue
without unnecessary hindrance the purposes which
they believe imperative in this field. Further, their
imposition now would later *73 permit more intelli-
gent assessment of the necessity under the Fourteenth
Amendment of additional requirements, by creating
suitable records from which the character and defi-
ciencies of juvenile proceedings could be accurately
judged. | turn to consider each of these three re-
quirements.

The Court has consistently made plain that ade-
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quate and timely notice is the fulcrum of due process,
whatever the purposes of the proceeding. See, e.g.,
Roller v. Holly, 176 U.S. 398, 409, 20 S.Ct. 410, 413,
44 L .Ed. 520; Coe v. Armour Fertilizer Works, 237
U.S. 413, 424, 35 S.Ct. 625, 628, 59 L.Ed. 1027. No-
tice is ordinarily the prerequisite to effective assertion
of any constitutional or other rights; without it, vin-
dication of those rights must be essentially fortuitous.
So fundamental a protection can neither be spared here
nor left to the “favor or grace’ of state authorities.
Central of Georgia Ry. v. Wright, 207 U.S. 127, 138,
28 S.Ct. 47, 51, 52 L.Ed. 134; Coe v. Armour Ferti-
lizer Works, supra, 237 U.S. at 425, 35 S.Ct. at 628.

Provision of counsel and of a record, like ade-
quate notice, would permit the juvenile to assert very
much more effectively his rights and defenses, both in
the juvenile proceedings and upon direct or collateral
review. The Court has frequently emphasized their
importance in proceedings in which an individual may
be deprived of his liberty, see Gideon v. Wainwright,
372 U.S. 335,83 S.Ct. 792, 9 L.Ed.2d 799, and Griffin
v. People of State of Illinois, 351 U.S. 12, 76 S.Ct.
585, 100 L.Ed. 891; this reasoning must include with
special force those who are **1468 commonly inex-
perienced and immature. See Powell v. State of Ala-
bama, 287 U.S. 45, 53 S.Ct. 55, 77 L.Ed. 158. The
facts of this case illustrate poignantly the difficulties
of review without either an adequate record or the
participation of counsel in the proceeding's initial
stages. At the same time, these requirements should
not cause any substantial modification in the character
of juvenile court proceedings: counsel, although now
present in only a small percentage of juvenile cases,
have apparently already appeared without *74 inci-
dent in virtually all juvenile courts;"™* and the main-
tenance of a record should not appreciably alter the
conduct of these proceedings.

FN3. The statistical evidence here is incom-
plete, but see generally Skoler & Tenney,
Attorney Representation in Juvenile Court, 4
J. Fam.Law 77. They indicate that some 91%
of the juvenile court judges whom they
polled favored representation by counsel in
their courts. 1d., at 88.

The question remains whether certain additional
requirements, among them the privilege against
self-incrimination, confrontation, and
cross-examination, must now, as the Court holds, also
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be imposed. | share in part the views expressed in my
Brother WHITE'S concurring opinion, but believe that
there are other, and more deep-seated, reasons to de-
fer, at least for the present, the imposition of such
requirements.

Initially, I must vouchsafe that | cannot determine
with certainty the reasoning by which the Court con-
cludes that these further requirements are now imper-
ative. The Court begins from the premise, to which it
gives force at several points, that juvenile courts need
not satisfy ‘all of the requirements of a criminal trial.’
It therefore scarcely suffices to explain the selection of
these particular procedural requirements for the Court
to declare that juvenile court proceedings are essen-
tially criminal, and thereupon to recall that these are
requisites for a criminal trial. Nor does the Court's
voucher of ‘authoritative opinion,” which consists of
four extraordinary juvenile cases, contribute mate-
rially to the solution of these issues. The Court has,
even under its own permises, asked the wrong ques-
tions: the problem here is to determine what forms of
procedural protection are necessary to guarantee the
fundamental fairness of juvenile proceedings, and not
which of the procedures now employed in criminal
trials should be transplanted intact to proceedings in
these specialized courts.

*75 In my view, the Court should approach this
question in terms of the criteria, described above,
which emerge from the history of due process adju-
dication. Measured by them, there are compelling
reasons at least to defer imposition of these additional
requirements. First, quite unlike notice, counsel, and a
record, these requirements might radically alter the
character of juvenile court proceedings. The evidence
from which the Court reasons that they would not is
inconclusive,™* and other available evidence suggests
that they very likely would.™ At **1469 the least, it
is plain that these additional requirements would
contribute materially to the creation in these pro-
ceedings of the atmosphere of an ordinary criminal
trial, and would, even if they do no more, thereby
largely frustrate a central purpose of these specialized
courts. Further, these are restrictions intended to
conform to the demands of an intensely adversary
system of criminal justice; the broad purposes which
they represent might be served in juvenile courts with
equal effectiveness by procedural devices more con-
sistent with the premises of proceedings *76 in those
courts. As the Court apparently acknowledges, the
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hazards of self-accusation, for example, might be
avoided in juvenile proceedings without the imposi-
tion of all the requirements and limitations which
surround the privilege against self-incrimination. The
guarantee of adequate notice, counsel, and a record
would create conditions in which suitable alternative
procedures could be devised; but, unfortunately, the
Court's haste to impose restrictions taken intact from
criminal procedure may well seriously hamper the
development of such alternatives. Surely this illu-
strates that prudence and the principles of the Four-
teenth Amendment alike require that the Court should
now impose no more procedural restrictions than are
imperative to assure fundamental fairness, and that the
States should instead be permitted additional oppor-
tunities to develop without unnecessary hindrance
their systems of juvenile courts.

FN4. Indeed, my Brother BLACK candidly
recognizes that such is apt to be the effect of
today's decision, ante, p. 1460. The Court
itself is content merely to rely upon inappo-
site language from the recommendations of
the Children's Bureau, plus the terms of a
single statute.

FN5. The most cogent evidence of course
consists of the steady rejection of these re-
quirements by state legislatures and courts.
The wide disagreement and uncertainty upon
this question are also reflected in Paulsen,
Kent v. United States: The Constitutional
Context of Juvenile Cases, 1966 Sup.Ct.Rev.
167, 186, 191. See also Paulsen, Fairness to
the Juvenile Offender, 41 Minn.L.Rev. 547,
561—562; McLean, An Answer to the
Challenge of Kent, 53 A.B.A.J. 456, 457,
Alexander, Constitutional Rights in Juvenile
Court, 46 A.B.AJ. 1206; Shears, Legal
Problems Peculiar to Children's Courts, 48
A.B.AJ. 719; Siler, The Need for Defense
Counsel in the Juvenile Court, 11 Crime &
Delin. 45, 57—58. Compare Handler, The
Juvenile Court and the Adversary System:
Problems of Function and Form, 1965
Wis.L.Rev. 7, 32.

| find confirmation for these views in two ancil-
lary considerations. First, it is clear that an uncertain,
but very substantial number of the cases brought to
juvenile courts involve children who are not in any
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sense guilty of criminal misconduct. Many of these
children have simply the misfortune to be in some
manner distressed; others have engaged in conduct,
such as truancy, which is plainly not criminal.”™®
Efforts are now being made to develop effective, and
entirely noncriminal, methods of treatment for these
children. ™ In such cases, the state authorities *77 are
in the most literal sense acting in loco parentis; they
are, by any standard, concerned with the child's pro-
tection, and not with his punishment. | do not question
that the methods employed in such cases must be
consistent with the constitutional obligation to act in
accordance with due process, but certainly the Four-
teenth Amendment does not demand that they be
constricted by the procedural guarantees devised for
ordinary criminal prosecutions. Cf. State of Minnesota
ex rel. Pearson v. Probate Court, 309 U.S. 270, 60
S.Ct. 523, 84 L.Ed. 744. It must be remembered that
the various classifications of juvenile court proceed-
ings are, as the vagaries of the available statistics
illustrate, often arbitrary or ambiguous; it would
therefore be imprudent, at the least, to build upon
these classifications rigid systems of procedural re-
quirements which would be applicable, or not, in
accordance with the descriptive label given to the
particular proceeding. It is better, it seems to me, to
begin by now requiring the essential elements of
fundamental fairness in juvenile courts, whatever the
label given by the State to the proceedings; in this way
the Court could avoid imposing unnecessarily rigid
restrictions, and yet escape dependence upon classi-
fications which may often prove to be illusory. Fur-
ther, the provision of notice, counsel, **1470 and a
record would permit orderly efforts to determine later
whether more satisfactory classifications can be de-
vised, and if they can, whether additional procedural
requirements are necessary for them under the Four-
teenth Amendment.

FNG6. Estimates of the number of children in
this situation brought before juvenile courts
range from 26% to some 48%; variation
seems chiefly a product both of the inade-
quacy of records and of the difficulty of ca-
tegorizing precisely the conduct with which
juveniles are charged. See generally Sheri-
dan, Juveniles Who Commit Noncriminal
Acts: Why Treat in a Correctional System?
31 Fed.Probation 26, 27. By any standard,
the number of juveniles involved is ‘consi-
derable.” Ibid.
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FN7. 1d., at 28—30.

Second, it should not be forgotten that juvenile
crime and juvenile courts are both now under earnest
study throughout the country. | very much fear that
this Court, by imposing these rigid procedural re-
quirements, may inadvertently have served to dis-
courage these efforts to find more satisfactory solu-
tions for the problems of juvenile crime, and may thus
now hamper enlightened development of the systems
of juvenile courts. It is *78 appropriate to recall that
the Fourteenth Amendment does not compel the law to
remain passive in the midst of change; to demand
otherwise denies ‘every quality of the law but its
age’. Hurtado v. People of State of California, 110
U.S. 516, 529, 4 S.Ct. 111, 117, 28 L.Ed. 232.

M.

Finally, I turn to assess the validity of this juve-
nile court proceeding under the criteria discussed in
this opinion. Measured by them, the judgment below
must, in my opinion, fall. Gerald Gault and his parents
were not provided adequate notice of the terms and
purposes of the proceedings in which he was adjudged
delinquent; they were not advised of their rights to be
represented by counsel; and no record in any form was
maintained of the proceedings. It follows, for the
reasons given in this opinion, that Gerald Gault was
deprived of his liberty without due process of law, and
| therefore concur in the judgment of the Court.

Mr. Justice STEWART, dissenting.

The Court today uses an obscure Arizona case as
a vehicle to impose upon thousands of juvenile courts
throughout the Nation restrictions that the Constitu-
tion made applicable to adversary criminal trials.™" |
believe the Court's decision is wholly unsound as a
matter of constitutional law, and sadly unwise as a
matter of judicial policy.

FN1. I find it strange that a Court so intent
upon fastening an absolute right to counsel
upon nonadversary juvenile proceedings has
not been willing even to consider whether the
Constitution requires a lawyer's help in a
criminal prosecution upon a misdemeanor
charge. See Winters v. Beck, 385 U.S. 907,
87 S.Ct. 207, 17 L.Ed.2d 137; DeJoseph v.
Connecticut, 385 U.S. 982, 87 S.Ct. 526, 17
L.Ed.2d 443.
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Juvenile proceedings are not criminal trials. They
are not civil trials. They are simply not adversary
proceedings. Whether treating with a delinquent child,
a neglected*79 child, a defective child, or a dependent
child, a juvenile proceeding's whole purpose and
mission is the very opposite of the mission and pur-
pose of a prosecution in a criminal court. The object of
the one is correction of a condition. The object of the
other is conviction and punishment for a criminal act.

In the last 70 years many dedicated men and
women have devoted their professional lives to the
enlightened task of bringing us out of the dark world
of Charles Dickens in meeting our responsibilities to
the child in our society. The result has been the crea-
tion in this century of a system of juvenile and family
courts in each of the 50 States. There can be no de-
nying that in many areas the performance of these
agencies has fallen disappointingly short of the hopes
and dreams of the courageous pioneers who first
conceived them. For a variety of reasons, the reality
has sometimes not even approached the ideal, and
much remains to be accomplished in the administra-
tion of public juvenile and family agencies—in per-
sonnel, in planning, in financing, perhaps in the for-
mulation of wholly new approaches.

**1471 | possess neither the specialized expe-
rience nor the expert knowledge to predict with any
certainty where may lie the brightest hope for progress
in dealing with the serious problems of juvenile de-
linquency. But | am certain that the answer does not lie
in the Court's opinion in this case, which serves to
convert a juvenile proceeding into a criminal prose-
cution.

The inflexible restrictions that the Constitution so
wisely made applicable to adversary criminal trials
have no inevitable place in the proceedings of those
public social agencies known as juvenile or family
courts. And to impose the Court's long catalog of
requirements upon juvenile proceedings in every area
of the country is to invite a long step backwards into
the nineteenth century. In that era there were no ju-
venile proceedings, and a *80 child was tried in a
conventional criminal court will all the trappings of a
conventional criminal trial. So it was that a
12-year-old boy named James Guild was tried in New
Jersey for killing Catharine Beakes. A jury found him
guilty of murder, and he was sentenced to death by
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hanging. The sentence was executed. It was all very
constitutional.™?

FN2. State v. Guild, 5 Halst. 163, 10 N.J.L.
163, 18 Am.Dec. 404.

“Thus, also, in very modern times, a boy of
ten years old was convicted on his own con-
fession of murdering his bedfellow, there
appearing in his whole behavior plain tokens
of a mischievous discretion; and as the
sparing this boy merely on account of his
tender years might be of dangerous conse-
quence to the public, by propagating a notion
that children might commit such atrocious
crimes with impunity, it was unanimously
agreed by all the judges that he was a proper
subject of capital punishment.” 4 Blackstone,
stone, Commentaries 23 (Wendell ed. 1847).

A State in all its dealings must, of course, accord
every person due process of law. And due process may
require that some of the same restrictions which the
Constitution has placed upon criminal trials must be
imposed upon juvenile proceedings. For example, |
suppose that all would agree that a brutally coerced
confession could not constitutionally be considered in
a juvenile court hearing. But it surely does not follow
that the testimonial privilege against
self-incrimination is applicable in all juvenile pro-
ceedings.™ Similarly, due process clearly *81 re-
quires timely notice of the purpose and scope of any
proceedings affecting the relationship of parent and
child. Armstrong v. Manzo, 380 U.S. 545, 85 S.Ct.
1187, 14 L.Ed.2d 62. But it certainly does not follow
that notice of a juvenile hearing must be framed with
all the technical niceties of a criminal indictment. See
Russell v. United States, 369 U.S. 749, 82 S.Ct. 1038,
8 L.Ed.2d 240.

FN3. Until June 13, 1966, it was clear that the
Fourteenth Amendment's ban upon the use of
a coerced confession is constitutionally quite
a different thing from the Fifth Amendment's
testimonal privilege against
self-incrimination. See, for example, the
Court's unanimous opinion in Brown v. State
of Mississippi, 297 U.S. 278, at 285—286,
56 S.Ct. 461, 464—465, 80 L.Ed. 682, writ-
ten by Chief Justice Hughes and joined by
such distinguished members of this Court as
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Mr. Justice Brandeis, Mr. Justice Stone, and
Mr. Justice Cardozo. See also Tehan v.
United States ex rel. Shott, 382 U.S. 406, 86
S.Ct. 459, 15 L.Ed.2d 453, decided January
19, 1966, where the Court emphasized the
‘contrast’ between ‘the wrongful use of a
coerced confession’ and ‘the Fifth Amend-
ment's privilege against self-incrimination’.
382 U.S., at 416, 86 S.Ct., at 465. The com-
plete confusion of these separate constitu-
tional doctrines in Part V of the Court's opi-
nion today stems, no doubt, from Miranda v.
State of Arizona, 384 U.S. 436, 86 S.Ct.
1602, a decision which | continue to believe
was constitutionally erroneous.

In any event, there is no reason to deal with issues
such as these in the present**1472 case. The Supreme
Court of Arizona found that the parents of Gerald
Gault ‘knew of their right to counsel, to subpoena and
cross examine witnesses, of the right to confront the
witnesses against Gerald and the possible conse-
quences of a finding of delinquency.” 99 Ariz. 181,
185, 407 P.2d 760, 763. It further found that ‘Mrs.
Gault knew the exact nature of the charge against
Gerald from the day he was taken to the detention
home.” 99 Ariz., at 193, 407 P.2d, at 768. And, as Mr.
Justice WHITE correctly points out, p. 1463, ante, no
issue of compulsory self-incrimination is presented by
this case.

I would dismiss the appeal.
U.S.Ariz. 1967.
Application of Gault

387 U.S. 1,87 S.Ct. 1428, 18 L.Ed.2d 527, 40 0.0.2d
378

END OF DOCUMENT
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State prisoner who had been prosecuted as an
adult in California Superior Court after an adjudica-
tory finding in juvenile court that the he had violated a
criminal statute and after being found unfit for treat-
ment as a juvenile petitioned for habeas corpus. The
United States District Court for the Central District of
California, 343 F.Supp. 690, denied the petition and
the Court of Appeals, 497 F.2d 1160, reversed and
remanded and certiorari was granted. The Supreme
Court Mr. Chief Justice Burger, held that prisoner was
put in jeopardy at the juvenile court adjudicatory
hearing; that prisoner's trial in Superior Court for the
same offense as that for which he had been tried in
juvenile court violated the policies of the double jeo-
pardy clause; and that burdens on the juvenile court
system were not qualitatively nor quantitatively suf-
ficient to justify a departure from the fundamental
prohibition against double jeopardy.

Judgment of Court of Appeals vacated and case
remanded.

Opinion on remand, 519 F.2d 1314.
West Headnotes
[1] Double Jeopardy 135H €~1

135H Double Jeopardy
135HI In General
135Hk1 k. In general. Most Cited Cases
(Formerly 110k161)

In the constitutional sense, “jeopardy” describes
the risk that is traditionally associated with a criminal
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prosecution. U.S.C.A.Const. Amends. 5, 14.
[2] Double Jeopardy 135H €21

135H Double Jeopardy
135HI In General
135Hk1 k. In general. Most Cited Cases
(Formerly 110k161)

Although constitutional language “jeopardy of
life or limb” suggests proceedings in which only the
most serious penalties can be imposed, the double
jeopardy clause means something far broader than its
literal language. U.S.C.A.Const. Amends. 5, 14.

[3] Double Jeopardy 135H €=23

135H Double Jeopardy
135HII Proceedings, Offenses, Punishments, and
Persons Involved or Affected
135Hk23 k. Civil or criminal nature. Most
Cited Cases
(Formerly 110k163)

The risk to which the double jeopardy clause re-
fers is not present in proceedings that are not essen-
tially criminal. U.S.C.A.Const. Amends. 5, 14.

[4] Infants 211 €=22445

211 Infants
211XV Juvenile Justice
211XV(A) In General
211k2444 Nature, Form, and Purpose of
Proceedings
211k2445 k. In general. Most Cited
Cases
(Formerly 211k194.1, 211k194, 211k16.5)

Determining the applicability of constitutional
rights in juvenile proceedings requires that courts
eschew the “civil” label-of-convenience which has
been attached to juvenile proceedings.

[5] Double Jeopardy 135H €6
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135H Double Jeopardy
135HI In General
135HK5 Prohibition of Multiple Proceedings or
Punishments
135Hk6 k. Multiple prosecutions. Most
Cited Cases
(Formerly 110k161)

Purpose of the double jeopardy clause is to re-
quire that a person be subject to the experience of a
criminal proceeding only once for the same offense.
U.S.C.A.Const. Amends. 5, 14.

[6] Double Jeopardy 135H €33

135H Double Jeopardy
135HI1 Proceedings, Offenses, Punishments, and
Persons Involved or Affected
135HKk33 k. Juvenile proceedings. Most Cited
Cases
(Formerly 110k163)

State prisoner was put in jeopardy at juvenile
court adjudicatory hearing, whose object was to de-
termine whether he had committed acts that violated a
criminal law and whose potential consequences in-
cluded both the stigma inherent in that determination
and the deprivation of liberty for many years, and
prosecution of prisoner as an adult in superior court
after prisoner had been found unfit for treatment as a
juvenile violated the double jeopardy clause.
U.S.C.A.Const. Amends. 5, 14; West's
Ann.Cal.Welfare & Inst.Code, § 602.

[7] Double Jeopardy 135H €62

135H Double Jeopardy
135HI11 Elements of Former Jeopardy
135Hk62 k. Juvenile proceedings. Most Cited
Cases
(Formerly 110k173)

Jeopardy attached at adjudicatory hearing in ju-
venile court when the court as the trier of the facts,
began to hear evidence. U.S.C.A.Const. Amends. 5,
14; West's Ann.Cal.Welfare & Inst.Code, § 602.

[8] Double Jeopardy 135H €33

135H Double Jeopardy
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135HI1 Proceedings, Offenses, Punishments, and
Persons Involved or Affected
135HKk33 k. Juvenile proceedings. Most Cited
Cases
(Formerly 110k168)

Trial of state prisoner in superior court for the
same offense for which prisoner had been tried in
juvenile court violated the policies of the double jeo-
pardy clause even if prisoner never faced the risk of
more than one punishment. West's Ann.Cal.Welfare &
Inst.Code, §§ 602, 701, 702; U.S.C.A.Const. Amends.
5, 14.

[9] Double Jeopardy 135H €228

135H Double Jeopardy
135HI1 Proceedings, Offenses, Punishments, and
Persons Involved or Affected
135Hk28 k. Multiple sentences or punish-
ments. Most Cited Cases
(Formerly 110k161)

Double jeopardy clause is written in terms of
potential or risk of trial and conviction, not punish-
ment. U.S.C.A.Const. Amends. 5, 14.

[10] Double Jeopardy 135H €233

135H Double Jeopardy
135HII Proceedings, Offenses, Punishments, and
Persons Involved or Affected
135Hk33 k. Juvenile proceedings. Most Cited
Cases
(Formerly 110k168)

Fact that proceedings against state prisoner in
juvenile court had not run their full course when
prisoner, after adjudicatory hearing, was transferred
for trial as an adult in superior court after being found
unfit for treatment as a juvenile did not satisfactorily
explain why prisoner should be deprived of the con-
stitutional protection against a second trial. West's
Ann.Cal.Pen.Code, § 211a; West's Ann.Cal.Welfare
& Inst.Code, 88 707, 1731.5, 1771; U.S.C.A.Const.
Amends. 5, 14.

[11] Double Jeopardy 135H €=233

135H Double Jeopardy
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135HI1 Proceedings, Offenses, Punishments, and
Persons Involved or Affected
135HKk33 k. Juvenile proceedings. Most Cited
Cases
(Formerly 110k163)

If there is to be an exception to constitutional
protection against a second trial in the context of the
juvenile court system, it must be justified by interests
of society, reflected in that unique institution, or of
juveniles themselves, of sufficient substance to render
tolerable the costs and burdens which the exception
will entail in individual cases. U.S.C.A.Const.
Amends. 5, 14.

[12] Double Jeopardy 135H €=233

135H Double Jeopardy
135HI1 Proceedings, Offenses, Punishments, and
Persons Involved or Affected
135HKk33 k. Juvenile proceedings. Most Cited
Cases
(Formerly 110k163)

Giving state prisoner, who was found in juvenile
court adjudicatory hearing to have violated a criminal
statute, the constitutional protection against trial as an
adult for the same offense would not diminish the
flexibility and informality of juvenile court proceed-
ings to the extent that those qualities relate uniquely to
the goals of the juvenile court system. West's
Ann.Cal.Pen.Code, § 211; West's Ann.Cal.Welfare &
Inst.Code, 88 607, 632, 635, 636, 701, 731;
U.S.C.A.Const. Amends. 5, 14.

[13] Courts 106 €176

106 Courts
1061V Courts of Limited or Inferior Jurisdiction
106k174 Particular Courts of Special Civil
Jurisdiction
106k176 k. Procedure. Most Cited Cases

Courts should be reluctant to impose on the ju-
venile court system any additional requirements which
could so strain its resources as to endanger its unique
functions.

[14] Double Jeopardy 135H €233
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135H Double Jeopardy
135HI1 Proceedings, Offenses, Punishments, and
Persons Involved or Affected
135HKk33 k. Juvenile proceedings. Most Cited
Cases
(Formerly 110k163)

Burdens upon juvenile court system from giving
juvenile found to have violated a criminal statute
protection against trial as an adult for the same offense
are neither qualitatively nor quantitatively sufficient to
justify a departure from the fundamental prohibitions
against double jeopardy. West's Ann.Cal.Pen.Code, §
211; West's Ann.Cal.Welfare & Inst.Code, §8 632,
635, 636, 701; U.S.C.A.Const. Amends. 5, 14.

**1780 *519 Syllabus™"

FN* The syllabus constitutes no part of the
opinion of the Court but has been prepared by
the Reporter of Decisions for the conveni-
ence of the reader. See United States v. De-
troit Timber & Lumber Co., 200 U.S. 321,
337, 26 S.Ct. 282, 287, 50 L.Ed. 499.

The prosecution of respondent as an adult in
California Superior Court, after an adjudicatory find-
ing in Juvenile Court that he had violated a criminal
statute and a subsequent finding that he was unfit for
treatment as a juvenile, violated the Double Jeopardy
Clause of the Fifth Amendment, as applied to the
States through the Fourteenth Amendment. Pp.
1785—1792.

(a) Respondent was put in jeopardy at the Juve-
nile Court adjudicatory hearing, whose object was to
determine whether he had committed acts that violated
a criminal law and whose potential consequences
included both the stigma inherent in that determina-
tion and the deprivation of liberty for many years.
Jeopardy attached when the Juvenile Court, as the trier
of the facts, began to hear evidence. Pp. 1785—1787.

(b) Contrary to petitioner's contention, respon-
dent's trial in Superior Court for the same offense as
that for which he had been tried in Juvenile Court,
violated the policies of the Double Jeopardy Clause,
even if respondent ‘never faced the risk of more than
one punishment,” since the Clause ‘is written**1781
in terms of potential or risk of trial and conviction, not
punishment.” Price v. Georgia, 398 U.S. 323, 329, 90
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S.Ct. 1757, 1761, 26 L.Ed.2d 300. Respondent was
subjected to the burden of two trials for the same
offense; he was twice put to the task of marshaling his
resources against those of the State, twice subjected to
the *heavy personal strain’ that such an experience
represents. P. 1787.

(c) If there is to be an exception to the constitu-
tional protection against a second trial in the context of
the juvenile-court system, it must be justified by in-
terests of society, reflected in that unique institution,
or of juveniles themselves, of sufficient substance to
render tolerable the costs and burdens that the excep-
tion will entail in individual cases. Pp. 1787—1788.

(d) Giving respondent the constitutional protec-
tion against multiple trials in this context will not, as
petitioner claims, diminish the flexibility and infor-
mality of juvenile-court proceedings*520 to the extent
that those qualities relate uniquely to the goals of the
juvenilecourt system. A requirement that transfer
hearings be held prior to adjudicatory hearings does
not alter the nature of the latter proceedings. More
significantly, such a requirement need not affect the
quality of decisionmaking at transfer hearings them-
selves. The burdens petitioner envisions would not
pose a significant problem for the administration of
the juvenile-court system, and quite apart from that
consideration, transfer hearings prior to adjudication
will aid the objectives of that system. Pp. 1788—1792.

9 Cir., 497 F.2d 1160, vacated and remanded.
Russell lungerich, Los Angeles, Cal., for petitioner.

Robert L. Walker, San Francisco, Cal., for respondent.

Mr. Chief Justice BURGER delivered the opinion for
a unanimous Court.

We granted certiorari to decide whether the
prosecution of respondent as an adult, after Juvenile
Court proceedings which resulted in a finding that
respondent had violated a criminal statute and a sub-
sequent finding that he was unfit for treatment as a
juvenile, violated the Fifth and Fourteenth Amend-
ments to the United States Constitution.

*521 On February 9, 1971, a petition was filed in
the Superior Court of California, County of Los An-
geles, Juvenile Court, Alleging that respondent, then
17 years of age, was a person described by Cal.Welf.
& Instns Code s 602 (1966),™* in that, on or about
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February 8, while armed with a deadly weapon, he had
committed acts which, if committed by an adult,
would constitute the crime of robbery in violation of
Cal.Penal Code s 211 (1970). The following day, a
detention hearing was held, at the conclusion of which
respondent was ordered detained pending a hearing on
the petition.™?

FN1. As of the date of filing of the petition in
this case, Cal.Welf. & Inst'ns Code s 602
(1966) provided:

‘Any person under the age of 21 years who
violates any law of this State or of the United
States or any ordinance of any city or county
of this State defining crime or who, after
having been found by the juvenile court to be
a person described by Section 601, fails to
obey any lawful order of the juvenile court, is
within the jurisdiction of the juvenile court,
which may adjudge such person to be a ward
of the court.”

An amendment in 1971, not relevant here,
lowered the jurisdictional age from 21 to 18.
1971 Cal.States. 3766, c. 1748, s 66.

FN2. See Cal.Welf. & Inst'ns Code ss 632,
635, 636 (1966). The probation officer was
required to present a prima facie case that
respondent had committed the offense al-
leged in the petition. In re William M., 3
Cal.3d 16, 89 Cal.Rptr. 33, 473 P.2d 737
(1970). Respondent was represented by
court-appointed counsel at the detention
hearing and thereafter.

The jurisdictional or adjudicatory hearing was
conducted on March 1, pursuant**1782 to Cal.Welf.
& Inst'ns Code s 701 (1966).”™* After taking testimony
from two *522 prosecution witnesses and respondent,
the Juvenile Court found that the allegations in the
petition were true and that respondent was a person
described by s 602, and it sustained the petition. The
proceedings were continued for a dispositional hear-
ing,”™* pending which the court ordered that respon-
dent remain detained.

FN3. At the time of the hearing, Cal.Welf. &
Inst'ns Code s 701 (1966) provided:
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‘At the hearing, the court shall first consider
only the question whether the minor is a
person described by Sections 600, 601, or
602, and for this purpose, any matter or in-
formation relevant and material to the cir-
cumstances or acts which are alleged to bring
him within the jurisdiction of the juvenile
court is admissible and may be received in
evidence; however, a preponderance of evi-
dence, legally admissible in the trial of
criminal cases, must be adduced to support a
finding that the minor is a person described
by Section 602, and a preponderance of
evidence, legally admissible in the trial of
civil cases must be adduced to support a
finding that the minor is a person described
by Sections 600 or 601. When it appears that
the minor has made an extrajudicial admis-
sion or confession and denies the same at the
hearing, the court may continue the hearing
for not to exceed seven days to enable the
probation officer to subpoena witnesses to
attend the hearing to prove the allegations of
the petition. If the minor is not represented by
counsel at the hearing, it shall be deemed that
objections that could have been made to the
evidence were made.” (Emphasis added.)

A 1971 amendment substituted ‘proof
beyond a reasonable doubt supported by
evidence’ for the language in italics. 1971
Cal.Stats. 1832, c. 934, s 1. Respondent does
not claim that the standard of proof at the
hearing failed to satisfy due process. See In
re Winship, 397 U.S. 358, 90 S.Ct. 1068, 25
L.Ed.2d 368 (1970); DeBacker v. Brainard,
396 U.S. 28, 31, 90 S.Ct. 163, 165, 24
L.Ed.2d 148 (1969).

Hereafter, the s 701 hearing will be referred
to as the adjudicatory hearing.

FN4. At the time, Cal.Welf. & Inst'ns Code s
702 (Supp.1968) provided:

‘After hearing such evidence, the court shall
make a finding, noted in the minutes of the
court, whether or not the minor is a person
described by Sections 600, 601, or 602. If it
finds that the minor is not such a person, it
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shall order that the petition be dismissed and
the minor be discharged from any detention
or restriction theretofore ordered. If the court
finds that the minor is such a person, it shall
make and enter its findings and order accor-
dingly and shall then proceed to hear evi-
dence on the question of the proper disposi-
tion to be made of the minor. Prior to doing
S0, it may continue the hearing, if necessary,
to receive the social study of the probation
officer or to receive other evidence on its
own mation or the motion of a parent or
guardian for not to exceed 10 judicial days if
the minor is detained during such conti-
nuance, and if the minor is not detained, it
may continue the hearing to a date not later
than 30 days after the date of filing of the
petition. The court may, for good cause
shown continue the hearing for an additional
15 days, if the minor is not detained. The
court may make such order for detention of
the minor or his release from detention,
during the period of the continuance, as is
appropriate.’

*523 At a hearing conducted on March 15, the
Juvenile Court indicated its intention to find respon-
dent ‘not . . . amenable to the care, treatment and
training program available through the facilities of the
juvenile court’ under Cal.Welf. & Inst'ns Code s 707
(Supp.1967)."™° Respondent's counsel orally **1783
moved ‘to continue the *524 matter on the ground of
surprise,” contending that respondent ‘was not in-
formed that it was going to be a fitness hearing.” The
court continued the matter for one week, at which
time, having considered the report of the probation
officer assigned to the case and having heard her tes-
timony, it declared respondent ‘unfit for treatment as a
juvenile,™¢ and ordered that he be prosecuted as an
adult.™’

FN5. At the time, Cal.Welf. & Inst'ns Code s
707 (Supp.1967) provided:

‘At any time during a hearing upon a petition
alleging that a minor is, by reason of viola-
tion of any criminal statute or ordinance, a
person described in Section 602, when sub-
stantial evidence has been adduced to support
a finding that the minor was 16 years of age
or older at the time of the alleged commission
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of such offense and that the minor would not
be amenable to the care, treatment and
training program available through the facil-
ities of the juvenile court, or if, at any time
after such hearing, a minor who was 16 years
of age or older at the time of the commission
of an offense and who was committed the-
refor by the court to the Youth Authority, is
returned to the court by the Youth Authority
pursuant to Section 780 or 1737.1, the court
may make a finding noted in the minutes of
the court that the minor is not fit and proper
subject to be dealt with under this chapter,
and the court shall direct the district attorney
or other appropriate prosecuting officer to
prosecute the person under the applicable
criminal statute or ordinance and thereafter
dismiss the petition or, if a prosecution has
been commenced in another court but has
been suspended while juvenile court pro-
ceedings are held, shall dismiss the petition
and issue its order directing that the other
court proceedings resume.

‘In determining whether the minor is a fit and
proper subject to be dealt with under this
chapter, the offense, in itself, shall not be
sufficient to support a finding that such mi-
nor is not a fit and proper subject to be dealt
with under the provisions of the Juvenile
Court Law.

‘A denial by the person on whose behalf the
petition is brought of any or all of the facts or
conclusions set forth therein or of any infe-
rence to be drawn therefrom is not, of itself,
sufficient to support a finding that such per-
son is not a fit and proper subject to be dealt
with under the provisions of the Juvenile
Court Law.

“The court shall cause the probation officer to
investigate and submit a report on the beha-
vioral patterns of the person being considered
for unfitness.’

FNG6. The Juvenile Court noted:

“This record | have read is one of the most
threatening records | have read about any
Minor who has come before me.
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‘We have, as a matter of simple fact, no less
than three armed robberies, each with a
loaded weapon. The degree of delinquency
which that represents, the degree of sophis-
tication which that represents and the degree
of impossibility of assistance as a juvenile
which that represents, | think is overwhelm-
ing...” App. 33.

FN7. In doing so, the Juvenile Court impli-
citly rejected respondent's double jeopardy
argument, made at both the original s 702
hearing and in a memorandum submitted by
counsel prior to the resumption of that hear-
ing after the continuance.

Thereafter, respondent filed a petition for a writ of
habeas corpus in Juvenile Court, raising the same
double jeopardy claim now presented. Upon the denial
of that petition, respondent sought habeas corpus relief
in the California Court of Appeal, Second Appellate
District. Although it initially stayed the criminal
prosecution pending against respondent, that court
denied the petition. In re Gary J., 17 Cal.App.3d 704,
95 Cal.Rptr.*525 185 (1971). The Supreme Court of
California denied respondent’s petition for hearing.

After a preliminary hearing respondent was or-
dered held for trial in Superior Court, where an in-
formation was subsequently filed accusing him of
having committed robbery, in violation of Cal.Penal
Code s 211 (1970), while armed with a deadly wea-
pon, on or about February 8, 1971. Respondent en-
tered a plea of not guilty, and he also pleaded that he
had “already been placed once in jeopardy and con-
victed of the offense charged, by the judgment of the
Superior Court of the County of Los Angeles, Juvenile
Court, rendered . . . on the 1st day of March, 1971
App. 47. By stipulation, the case was submitted to the
court on the transcript of the preliminary hearing. The
court found respondent guilty of robbery in the first
degree under Cal.Penal Code s 211a (1970) and or-
dered that he be committed to the Califo