STATE of CALIFORNIA

COMMISSION ON STATE

MANDATES
July 27, 2023
Mr. Thomas Deak Ms. Natalie Sidarous
County of San Diego State Controller’s Office
Office of County Counsel Local Government Programs and
1600 Pacific Highway, Room 355 Services Division
San Diego, CA 92101 3301 C Street, Suite 740

Sacramento, CA 95816
And Parties, Interested Parties, and Interested Persons (See Mailing List)

Re: Draft Proposed Decision and Parameters and Guidelines, Schedule for
Comments, and Notice of Hearing
San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.3.a.(3)(b)(iii), D.5.a.(1), D.5.a.(2), D.5.b.(1)(a),
D.5.b.(1)(b)(iii-vi), D.5.b.(1)(c), D.5.b.(1)(d), D.5.b.(2), D.5.b.(3), E.2.f., E.2.q.,
F.1,F.2,F3,11,12,15., J.3.a.(3)(c)(iv)-(viii), (x)-(xv), the first sentence of
L.1. as it applies to the newly mandated activities, and L.1.a.(3)-(6), 07-TC-09-R
County of San Diego, Cites of Carlsbad, Del Mar, Imperial Beach, Lemon Grove,
Poway, San Marcos, Santee, Solana Beach, Chula Vista, Coronado, Del Mar, El
Cajon, Encinitas, Escondido, Imperial Beach, La Mesa, Lemon Grove, National
City, Oceanside, San Diego, and Vista, Claimants

Dear Mr. Deak and Ms. Sidarous:

The Draft Proposed Decision and Proposed Parameters and Guidelines for the above-
captioned matter is enclosed for your review and comment.

Written Comments

Written comments may be filed on the Draft Proposed Decision and Proposed
Parameters and Guidelines by 5:00 pm on August 17, 2023. Please note that all
representations of fact submitted to the Commission must be signed under penalty of
perjury by persons who are authorized and competent to do so and must be based
upon the declarant’s personal knowledge, information, or belief. (Cal. Code Regs., tit.
2,§1187.5.) Hearsay evidence may be used for the purpose of supplementing or
explaining other evidence but shall not be sufficient in itself to support a finding unless it
would be admissible over an objection in civil actions. (Cal. Code Regs., tit. 2, §
1187.5.) The Commission’s ultimate findings of fact must be supported by substantial
evidence in the record.’

You are advised that comments filed with the Commission are required to be
electronically filed (e-filed) in an unlocked legible and searchable PDF file, using the
Commission’s Dropbox. (Cal. Code Regs., tit. 2, § 1181.3(c)(1).) Referto

' Government Code section 17559(b), which provides that a claimant or the state may
commence a proceeding in accordance with the provisions of section 1094.5 of the
Code of Civil Procedure to set aside a decision of the Commission on the ground that
the Commission’s decision is not supported by substantial evidence in the record.
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http://www.csm.ca.gov/dropbox_procedures.php on the Commission’s website for
electronic filing instructions. If e-filing would cause the filer undue hardship or
significant prejudice, filing may occur by first class mail, overnight delivery or personal
service only upon approval of a written request to the executive director. (Cal. Code
Regs., tit. 2, § 1181.3(c)(2).)

If you would like to request an extension of time to file comments, please refer to
section 1187.9(a) of the Commission’s regulations.

Hearing

This matter is set for hearing on Friday, October 27, 2023 at 10:00 a.m. The Proposed
Decision will be issued on or about October 13, 2023.

Please notify Commission staff not later than the Wednesday prior to the hearing that
you or a witness you are bringing plan to testify and please specify the names of the
people who will be speaking for inclusion on the witness list and so that detailed
instructions regarding how to participate can be provided to them. When calling or
emailing, please identify the item you want to testify on and the entity you represent.
The Commission Chairperson reserves the right to impose time limits on presentations
as may be necessary to complete the agenda.

If you would like to request postponement of the hearing, please refer to section
1187.9(b) of the Commission’s regulations.

Sincerely,

"y
. ay
/ M Wpes
Heather Halsey
Executive Director
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ITEM

DRAFT PROPOSED DECISION AND PARAMETERS AND GUIDELINES

San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Permit
CAS0108758, Parts D.3.a.(3)(b)(iii), D.5.a.(1), D.5.a.(2), D.5.b.(1)(a), D.5.b.(1)(b)(iii-vi),
D.5.b.(1)(c), D.5.b.(1)(d), D.5.b.(2), D.5.b.(3), E.2.f., E.2.g., F.1., F.2., F.3., I.1., 1.2., I.5,,

J.3.a.(3)(c)(iv)-(viii), (x)-(xv), the first sentence of L.1. as it applies to the newly
mandated activities, and L.1.a.(3)-(6)

07-TC-09-R
Period of Reimbursement is January 24, 2007 through December 31, 2017

EXECUTIVE SUMMARY
I.  Summary of the Mandate

On March 26, 2010, the Commission on State Mandates (Commission) adopted the
Test Claim Decision. The parties litigated the Decision and, in 2017 and 2022, the court
affirmed the Commission’s Decision except for the street sweeping requirement in part
D.3.a.(5) of the test claim permit." The court found that the copermittees? have
sufficient authority to levy a fee for the street sweeping requirement within the meaning
of Government Code section 17556(d), so it imposes no costs mandated by the state.3

On May 26, 2023, the Commission adopted the Amended Decision on Remand,
pursuant to the court’s judgment and writ.* The Decision states that the test claim
permit (Order No. R9-2007-0001, Permit CAS0108758) imposes a reimbursable state-
mandated program on the local agency copermittees within the meaning of article XII|
B, section 6 of the California Constitution and Government Code section 17514. The

' Department of Finance v. Commission on State Mandates (2017) 18 Cal.App.5th 661;
Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,
574, 585-586, 595.

2 In this summary and Decision, ‘copermittee’ and ‘claimant’ are used interchangeably.

3 Department of Finance v. Commission on State Mandates (2017) 18 Cal.App.5th 661;
Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,
574, 585-586, 595.

4 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on Remand
on San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Permit
CAS0108758, Parts D.1.d.(7)-(8), D.1.g., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g, F.1, F.2,
F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted May 26, 2023.

1
San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Permit CAS0108758,
Parts D.3.a.(3)(b)(iii), D.5.a.(1), D.5.a.(2), D.5.b.(1)(a), D.5.b.(1)(b)(iii-vi), D.5.b.(1)(c), D.5.b.(1)(d),
D.5.b.(2), D.5.b.(3), E.2.f., E2.g., F.1., F.2.,, F.3., I.1., 1.2., I.5., J.3.a.(3)(c) (iv)-(viii), (x)-(xv), L.1.a.(3)-(6),
07-TC-09-R
Draft Proposed Decision and Parameters and Guidelines



Commission partially approved the Test Claim, finding only the following activities to be
reimbursable:

e Reporting on street sweeping and conveyance system cleaning (Part J.3.a.(3)(c)
(iv)-(viii), (x)-(xv));
e Conveyance system cleaning (Part D.3.a.(3)(b)(iii));

e Educational component (D.5.a.(1), D.5.a.(2), D.5.b.(1)(a), D.5.b.(1)(b)(iii.-vi.),
D.5.b.(1)(c), D.5.b.(1)(d), D.5.b.(2), D.5.b.(3));

e \Watershed activities and collaboration in the Watershed Urban Runoff
Management Program (Part E.2.f & E.2.g);

e Regional Urban Runoff Management Program (Parts F.1., F.2. & F.3);
e Program effectiveness assessment (Parts .1 & |.2);

e Long-term effectiveness assessment (Part .5) and

e All permittee collaboration (Part L.1.a.(3)-(6)).°

The Commission found that street sweeping (part D.3.a.(5)), a hydromodification
management plan (part D.1.g), and low-impact development (parts D.1.d.(7) &
D.1.d.(8)) are not reimbursable because the copermittees have fee authority sufficient
(within the meaning of Gov. Code § 17556(d)) to pay for them.®

The Commission also found that the following would be identified as offsetting revenue
in the Parameters and Guidelines:

e Any fees or assessments approved by the voters or property owners for any
activities in the permit, including those authorized by Public Resources Code
section 40059 for reporting on street sweeping, and those authorized by Health
and Safety Code section 5471, for conveyance-system cleaning, or reporting on
conveyance-system cleaning; and

e Effective January 1, 2010, fees imposed pursuant to Water Code section 16103
only to the extent that a local agency voluntarily complies with Water Code

5 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on Remand
on San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Permit
CAS0108758, Parts D.1.d.(7)-(8), D.1.g., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g, F.1, F.2,
F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted May 26, 2023,
pages 5-6, 139-151.

6 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on Remand
on San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Permit
CAS0108758, Parts D.1.d.(7)-(8), D.1.g., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g, F.1, F.2,
F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted May 26, 2023,
page 6, 151.

2
San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Permit CAS0108758,
Parts D.3.a.(3)(b)(iii), D.5.a.(1), D.5.a.(2), D.5.b.(1)(a), D.5.b.(1)(b)(iii-vi), D.5.b.(1)(c), D.5.b.(1)(d),
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section 16101 by developing a watershed improvement plan pursuant to Statutes
2009, chapter 577, and the Regional Board approves the plan and incorporates it
into the test claim permit to satisfy the requirements of the permit.”

ll. Procedural History

On March 26, 2010, the Commission adopted the original Test Claim Decision and
served it on March 30, 2010. The claimants filed Proposed Parameters and Guidelines
on June 28, 2010.%8 The Department of Finance (Finance) filed comments on the
Proposed Parameters and Guidelines on September 3, 2010.° The State Water
Resources Control Board and San Diego Regional Water Quality Control Board (Water
Boards) filed joint comments on the Proposed Parameters and Guidelines on
September 16, 2010.'° The claimants filed rebuttal comments and the Revised
Proposed Parameters and Guidelines on November 16, 2010."

On July 20, 2010, Finance and the Water Boards filed a petition for a writ of mandate,
requesting to set aside the Commission’s Decision. On October 11, 2010, the claimants
filed a cross petition for writ of mandate and complaint for declaratory relief. In 2017,
the Third District Court of Appeal agreed with the Commission that the contested permit
provisions are mandated by the state and not by federal law.'? In 2022, the Third
District Court of Appeal affirmed the remaining portion of the Commission’s Decision,
except for street sweeping (Permit Part D.3.a.(5)), which does not impose costs
mandated by the state pursuant to Government Code section 17556(d) because of the
copermittees’ fee authority.’> On May 26, 2023, the Commission adopted the Amended

7 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on Remand
on San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Permit
CAS0108758, Parts D.1.d.(7)-(8), D.1.g., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g, F.1, F.2,
F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted May 26, 2023,
page 6, 151.

8 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010.

9 Exhibit C, Finance’s Comments on the Proposed Parameters and Guidelines, filed
September 3, 2010, page 1.

10 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010.

1 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010.

12 Department of Finance v. Commission on State Mandates (2017) 18 Cal.App.5th 661.

13 Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,
581-586. See also, Paradise Irrigation Dist. v. Commission on State Mandates (2019)
33 Cal.App.5th at 192-195.

3
San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Permit CAS0108758,
Parts D.3.a.(3)(b)(iii), D.5.a.(1), D.5.a.(2), D.5.b.(1)(a), D.5.b.(1)(b)(iii-vi), D.5.b.(1)(c), D.5.b.(1)(d),
D.5.b.(2), D.5.b.(3), E.2.f., E2.g., F.1., F.2.,, F.3., I.1., 1.2., I.5., J.3.a.(3)(c) (iv)-(viii), (x)-(xv), L.1.a.(3)-(6),
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Decision on Remand consistent with the Court of Appeal’s decision pursuant to the
judgment and writ. 4

Pursuant to section 1183.13 of the Commission’s regulations, Commission staff issued
the Draft Proposed Decision and Parameters and Guidelines on July 21, 2023.

lll. Positions of the Parties
A. County of San Diego and Cities, Claimants

In their originally submitted Proposed Parameters and Guidelines filed June 28, 2010,
the claimants proposed reasonably necessary costs for each category of activities the
Commission approved.'®

The claimants state that three parts of the permit the Commission found are subject to
reimbursement: (1) all copermittee collaboration (permit part L), (2) Regional Urban
Runoff Management Program (RURMP) (permit part F.1.-F.3) and (3) the Long Term
Effectiveness Assessment (part I.5.), are all carried out through the same regional
structure as a defined set of working bodies. They propose costs and combined
activities for these permit parts.'®

In rebuttal comments filed November 16, 2010, the claimants disagree with Finance that
purchasing equipment is not reimbursable under the test claim permit, and state that the
State Controller’s Office (Controller's) Mandated Cost Manual for Local Agencies
(hereafter Mandated Cost Manual) allows a portion of the prior period equipment
purchase to be reimbursable as depreciation or allowance costs. Regarding prorated
costs, the claimants acknowledge that they are appropriate, and agree with including
offsetting revenues in the Parameters and Guidelines.'” Regarding personnel costs
that the claimants originally proposed to include as indirect (overhead and
administrative costs), the claimants revised their definition of these costs in accordance
with the Mandated Cost Manual. The claimants also removed their originally proposed

14 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023.

15 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010,
pages 16-22.

16 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010,
pages 22-25.

7 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 2-3.

4
San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Permit CAS0108758,
Parts D.3.a.(3)(b)(iii), D.5.a.(1), D.5.a.(2), D.5.b.(1)(a), D.5.b.(1)(b)(iii-vi), D.5.b.(1)(c), D.5.b.(1)(d),
D.5.b.(2), D.5.b.(3), E.2.f., E2.g., F.1., F.2.,, F.3., I.1., 1.2., I.5., J.3.a.(3)(c) (iv)-(viii), (x)-(xv), L.1.a.(3)-(6),
07-TC-09-R
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qualifying phrases such as ‘including but not limited to” and ‘costs including personnel
costs.’"8

The claimants respond to the Water Boards’ specific comments, acknowledging some
and rejecting others, as discussed in the Decision below.

B. Department of Finance

In comments filed on September 3, 2010, Finance commented that the Proposed
Parameters and Guidelines lack adequate specificity related to the costs of the
proposed activities.' Finance first argues the Parameters and Guidelines should
clearly indicate that the costs to implement the higher level of service or new program
are specifically the costs imposed by the test claim permit and not the prior permit, such
as, for example, for equipment.?® Second, the Parameters and Guidelines should
distinguish the cost of activities alleged to be reimbursable from the costs associated
with programs not required by the test claim permit, and costs should be prorated if
necessary. Third, the Parameters and Guidelines (in “Section VII. Offsetting Savings
and Reimbursement”) should identify the categories of fees that are specified as
offsetting revenue in the test claim decision.?!

C. State Water Resources Control Board and Regional Water Quality Control
Board

In comments filed September 16, 2010, the Water Boards state that the request for
reimbursement in the Proposed Parameters and Guidelines is not clearly limited to the
level of activities that exceed what was required under the prior (2001) permit and the
higher level of service should be compared to the 2001 permit.?> Further, the Water
Boards state that the claimants fail to adequately explain whether “loaded personnel
costs” includes overhead and administrative costs or not, and whether they will pro rate
their ‘loaded personnel costs’ to cover only the new activities. The Water Boards also
criticize the lack of specificity, i.e., the proposed general activities qualified by phrases
such as “including but not limited to” and “costs, including personnel costs” because

18 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 3-5.

19 Exhibit C, Finance’s Comments on the Proposed Parameters and Guidelines, filed
September 3, 2010, page 1.

20 Exhibit C, Finance’s Comments on the Proposed Parameters and Guidelines, filed
September 3, 2010, page 1.

21 Exhibit C, Finance’s Comments on the Proposed Parameters and Guidelines, filed
September 3, 2010, page 1.

22 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 4.

5
San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Permit CAS0108758,
Parts D.3.a.(3)(b)(iii), D.5.a.(1), D.5.a.(2), D.5.b.(1)(a), D.5.b.(1)(b)(iii-vi), D.5.b.(1)(c), D.5.b.(1)(d),
D.5.b.(2), D.5.b.(3), E.2.f., E2.g., F.1., F.2.,, F.3., I.1., 1.2., I.5., J.3.a.(3)(c) (iv)-(viii), (x)-(xv), L.1.a.(3)-(6),
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they are vague as to whether the claimants are identifying the most reasonable method
of complying with the reimbursable permit provisions. According to the Water Boards,

[N]ot only have the Claimants had over three and one-half years of
experience implementing the activities they believe are necessary to
comply with the reimbursable provisions, they should by now be in a
position to adequately describe anticipated changes to those activities
over the remainder of the five year term.23

The Water Boards also disagree that training for vendors should be reimbursable
because vendors that bid and carry out contracted activities should be well-versed or
expert in the services they provide. And to the extent that vendors charge for other
costs, those costs should be prorated to only the reimbursable activities in the permit.
The Water Boards point to the claimants’ proposed costs “to purchase upgrades to
equipment, hardware and software to support data analysis, tracking and reporting,”
saying such costs should be limited to those incurred after January 24, 2007 and that
claimants should be required to demonstrate that the purchases are necessary to
comply with the test claim permit but not necessary to comply with the prior permit.
According to the Water Boards, the claimants should be required to “demonstrate how
they intend to exclude, in a transparent manner, the percentage of costs of equipment
and upgrades used for unreimbursable purposes . . . in a verifiable manner.”?

The Water Boards further assert that the claimants should identify offsetting revenues
that were anticipated when the Commission adopted its Statement of Decision, as well
as revenues from conveyance system cleaning, parking sign enforcement, and any
general fund revenues available for reimbursable provisions to offset reimbursement.
And the Water Boards reserve the right to comment on any reasonable reimbursement
methodology if one is proposed.?®

IV. Discussion
A. Eligible Claimants (Section ll. of the Parameters and Guidelines)

The following copermittees are eligible to claim reimbursement, provided they are
subject to the taxing restrictions of articles Xl A and Xlll C of the California
Constitution, and the spending limits of article Xlll B of the California Constitution, and
incur increased costs as a result of this mandate that are paid from their local proceeds
of taxes:

23 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 5.

24 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 6.

25 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 16
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The County of San Diego and the Cities of Carlsbad, Chula Vista,
Coronado, Del Mar, El Cajon, Encinitas, Escondido, Imperial Beach, La
Mesa, Lemon Grove, National City, Oceanside, Poway, San Diego, San
Marcos, Santee, Solana Beach, and Vista.?®

As discussed in the Decision below, the San Diego Unified Port District and the
San Diego County Regional Airport Authority are copermittees, but are not
eligible to claim reimbursement under article Xlll B, section 6 because they do
not receive proceeds of taxes, and the expenditure of their funds are not subject
to the appropriations limit. The Airport Authority cannot levy taxes,?” and the Port
District did not levy taxes in fiscal year 1977-1978, and has not levied any taxes
since 1970.28

B. Period of Reimbursement (Section lll. of the Parameters and Guidelines)

Government Code section 17557(e) requires a test claim to be “submitted on or before
June 30 following a fiscal year in order to establish eligibility for reimbursement for that
fiscal year.” Because this Test Claim was filed on June 20, 2008,%° the potential period
of reimbursement under Government Code section 17557 begins on July 1, 2006.
However, since the permit has a later effective date, the period of reimbursement
begins on the permit’s effective of January 24, 2007.%°

Beginning January 1, 2018,3! based on Government Code sections 57350 and 57351
as amended by Statutes 2017, chapter 536 (SB 231, which overturned Howard Jarvis
Taxpayers Association v. City of Salinas (2002) 98 Cal.App.4th 1351), there are no
costs mandated by the state because the claimants’ fee authority is subject only to a
voter protest provisions of article Xl D and Government Code section 17556(d)

26 Exhibit X, Test Claim, filed June 20, 2008, page 256 (Order No. R9-2007-0001).

27 California Public Utilities Code, section 17000, et seq. (especially §170064 (a) — (c)).
Statutes 2001, chapter 946.

28 California Constitution article XIIl B, section 9(c), Government Code section 7901(e).
Exhibit X, Port of San Diego, California, Annual Comprehensive Financial Report, Fiscal
Years Ended June 30, 2022 and 2021, page 8.
https://pantheonstorage.blob.core.windows.net/administration/2022-ACFR-final.pdf
(accessed on June 15, 2023), page 8.

29 Exhibit X, Test Claim, filed June 20, 2008, page 3.
30 Exhibit X, Test Claim, filed June 20, 2008, page 331 (Order No. R9-2007-0001).

31 Government Code sections 57350 and 57351 as amended by Statutes 2017, chapter
536 (SB 231), overturning Howard Jarvis Taxpayers Association v. City of Salinas
(2002) 98 Cal.App.4th 1351.
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applies.?? Pursuant to Government Code section 17556(d) and the court’s decision in
Paradise Irrigation Dist., there are no costs mandated by the state when a local
government has the authority to levy service charges, fees, or assessments sufficient to
pay for the mandated program or increased level of service and that are subject only to
a voter protest.33 The 2018 statute (SB 231, Stats. 2017, ch. 536) amended the
Government Code’s definition of “sewer” to include stormwater sewers within the
meaning of article XllI D, thereby allowing local governments to use their constitutional
police powers to impose stormwater fees on property owners subject only to the voter
protest provisions of article XIIl D.3* Therefore, reimbursement for this state-mandated
program ends on December 31, 2017.

C. Reimbursable Activities (Section IV. of the Parameters and Guidelines)

The Parameters and Guidelines identify the reimbursable state-mandated activities
approved in the Amended Test Claim Decision on Remand.3®

The claimants request reimbursement for numerous additional reasonably necessary
activities to comply with the mandated program.3¢ However, there is no evidence in the
record supporting the claimants’ requests. Any proposed reasonably necessary activity
must be supported by substantial evidence in the record explaining why the activity is
necessary to perform the state mandate.®” In addition, section 1187.5 of the
Commission’s regulations requires that oral or written representations of fact shall be
under oath or affirmation, and that all written representations of fact must be signed
under penalty of perjury by persons who are authorized and competent to do so. The

32 Paradise Irrigation District v. Commission on State Mandates (2019) 33 Cal.App.5th
174, 195.

33 Paradise Irrigation Dist. v. Commission on State Mandates (2019) 33 Cal.App.5th
174, 194-195.

34 Government Code sections 53750; 53751 (Stats. 2017, ch. 536); see also Freeman v.
Contra Costa County Water Dist. (1971) 18 Cal.App.3d 404, 408, holding that water
pollution prevention is a valid exercise of government police power.

35 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.q,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023.

36 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010.
Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010.

37 Government Code sections 17557(a), 17559; California Code of Regulations, title 2,
sections 1183.7(d) and 1187.5.
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record lacks any evidence that the activities the claimants propose are reasonably
necessary to comply with the state-mandated program.

D. Sections V. and VII. of the Parameters and Guidelines

Section V. of the Parameters and Guidelines (Claim Preparation and Submission)
identifies the direct costs that are eligible for reimbursement, including training and
travel costs, which are supported by the state-mandated program.

In addition, Section VII. of the Parameters and Guidelines (Offsetting Revenues and
Reimbursements) identifies the potential offsetting revenues identified in the
Commission’s Amended Test Claim Decision on Remand.

V. Staff Recommendation

Staff recommends that the Commission adopt the Proposed Decision and Parameters
and Guidelines and authorize staff to make any technical, non-substantive changes to
the Proposed Decision and Parameters and Guidelines following the hearing.
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE PARAMETERS AND GUIDELINES

San Diego Regional Water Quality
Control Board Order No. R9-2007-0001
Permit CAS0108758,

Parts D.3.a.(3)(b)(iii), D.5.a.(1), D.5.a.(2),
D.5.b.(1)(a), D.5.b.(1)(b)(iii-vi),
D.5.b.(1)(c), D.5.b.(1)(d), D.5.b.(2),
D.5.b.(3),E.2f,E.2g,F.1.,F.2,F.3,
[.1., 1.2, 1.5., J.3.a.(3)(c)(iv)-(viii), (x)-(xv),
the first sentence of L.1. as it applies to
the newly mandated activities, and
L.1.a.(3)-(6)

The period of reimbursement is
January 24, 2007 through
December 31, 2017.

Case No.: 07-TC-09-R

DECISION PURSUANT TO
GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7.

(Adopted October 27, 2023)

DECISION

The Commission on State Mandates (Commission) heard and decided this Decision
and Parameters and Guidelines during a regularly scheduled hearing on
October 27, 2023. [Witness list will be included in the adopted Decision.]

The law applicable to the Commission’s determination of a reimbursable state-
mandated program is article XIII B, section 6 of the California Constitution, Government
Code sections 17500 et seq., and related case law.

The Commission [adopted/modified/rejected] the Decision and Parameters and
Guidelines by a vote of [vote will be included in the adopted Decision and Parameters

and Guidelines], as follows:

Member

Vote

[Lee Adams, County Supervisor

IResearch

Jennifer Holman, Representative of the Director of the Office of Planning and

Chairperson

Gayle Miller, Representative of the Director of the Department of Finance,

Renee Nash, School District Board Member
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[Member Vote

Sarah Olsen, Public Member

[Lynn Paquin, Representative of the State Controller, Vice Chairperson

Spencer Walker, Representative of the State Treasurer

I.  Summary of the Mandate

On March 26, 2010, the Commission on State Mandates (Commission) adopted the
Test Claim Decision. The parties litigated the Decision and, in 2017 and 2022, the court
affirmed the Commission’s Decision, except for the street sweeping requirement in part
D.3.a.(5) of the test claim permit, finding that the copermittees have sufficient authority
to levy a fee for street sweeping within the meaning of Government Code section
17556(d), so it imposes no costs mandated by the state.3®

On May 26, 2023, the Commission adopted the Amended Decision on Remand
pursuant to the court’s judgment and writ.3® The Decision states that the test claim
permit (Order No. R9-2007-0001, Permit CAS0108758) imposes a reimbursable state-
mandated program on the local agency copermittees within the meaning of article XIl|
B, section 6 of the California Constitution and Government Code section 17514. The
Commission partially approved the Test Claim for the following reimbursable activities:

e Reporting on street sweeping and conveyance system cleaning (Part J.3.a.(3)(c)
(iv)-(viii), (x)-(xv));
e Conveyance system cleaning (Part D.3.a.(3)(b)(iii));

e Educational component (Parts D.5.a.(1), D.5.a.(2), D.5.b.(1)(a), D.5.b.(1)(b)(iii.-
vi.), D.5.b.(1)(c), D.5.b.(1)(d), D.5.b.(2), D.5.b.(3));

e \Watershed activities and collaboration in the Watershed Urban Runoff
Management Program (Part E.2.f. & E.2.g.);

e Regional Urban Runoff Management Program (Parts F.1., F.2. & F.3);

e Program effectiveness assessment (Parts .1. & 1.2.);

38 Department of Finance v. Commission on State Mandates (2017) 18 Cal.App.5th 661;
Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,
574, 585-586, 595.

39 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 4-6.
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e Long-term effectiveness assessment (Part 1.5.) and
e All permittee collaboration (Part L.1.a.(3)-(6)).4°

The Commission also found that street sweeping (part D.3.a.(5)), hydromodification
management plan (part D.1.g), and low-impact development (parts D.1.d.(7) &
D.1.d.(8)) are not reimbursable because the copermittees have fee authority sufficient
(within the meaning of Gov. Code § 17556(d)) to pay for them.*

Further, the Commission found that the following would be identified as offsetting
revenue in the Parameters and Guidelines:

e Any fees or assessments approved by the voters or property owners for any
activities in the permit, including those authorized by Public Resources Code
section 40059 for reporting on street sweeping, and those authorized by Health
and Safety Code section 5471, for conveyance-system cleaning, or reporting on
conveyance-system cleaning; and

e Effective January 1, 2010, fees imposed pursuant to Water Code section 16103
only to the extent that a local agency voluntarily complies with Water Code
section 16101 by developing a watershed improvement plan pursuant to Statutes
2009, chapter 577, and the Regional Board approves the plan and incorporates it
into the test claim permit to satisfy the requirements of the permit.4?

ll. Procedural History

On March 26, 2010, the Commission adopted the original Test Claim Decision and
served it on March 30, 2010. The claimants filed Proposed Parameters and Guidelines

40 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 5-6.

41 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.q,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, page 6.

42 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, page 6.
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on June 28, 2010.4* The Department of Finance (Finance) filed comments on the
Proposed Parameters and Guidelines on September 3, 2010.4 The State Water
Resources Control Board and San Diego Regional Water Quality Control Board (Water
Boards) filed joint comments on the Proposed Parameters and Guidelines on
September 16, 2010.4° The claimants filed rebuttal comments and the Revised
Proposed Parameters and Guidelines on November 16, 2010.46

On July 20, 2010, Finance and the Water Boards filed a petition for a writ of mandate,
requesting to set aside the Commission’s Decision. On October 11, 2010, the claimants
filed a cross petition for writ of mandate and complaint for declaratory relief. In 2017,
the Third District Court of Appeal agreed with the Commission that the contested permit
provisions are mandated by the state and not by federal law.*” In 2022, the Third
District Court of Appeal affirmed the remaining portion of the Commission’s Decision,
except for street sweeping (Permit Part D.3.a.(5)), which does not impose costs
mandated by the state pursuant to the copermittees’ fee authority under Government
Code section 17556(d).*8 On May 26, 2023, the Commission amended the Decision
consistent with the Court of Appeal’s decision pursuant to the judgment and writ.4°

Pursuant to section 1183.13(a) of the Commission’s regulations, Commission staff
issued the Proposed Decision and Parameters and Guidelines on July 21, 2023.

lll. Positions of the Parties
A. County of San Diego and Cities, Claimants

43 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010.

44 Exhibit C, Finance’'s Comments on the Proposed Parameters and Guidelines, filed
September 3, 2010, page 1.

45 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010.

46 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010.

47 Department of Finance v. Commission on State Mandates (2017) 18 Cal.App.5th 661.

48 Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,
581-586. See also, Paradise Irrigation Dist. v. Commission on State Mandates (2019)
33 Cal.App.5th at 192-195.

49 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d(7)-(8), D.1.g., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023.
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In their originally submitted Proposed Parameters and Guidelines filed June 28, 2010,
the claimants proposed reasonably necessary costs for each category of activities the
Commission approved. For reporting on street sweeping and conveyance system
cleaning, the claimants propose “reporting and tracking policies and procedures,” “data
tracking and analysis,” “report writing,” “employee supervision and management,” and
“contracted services.”® Included in these are personnel costs “using claimants loaded
hourly rates”® (which they define in its rebuttal comments to include salary, benefit, and
indirect or overhead costs).%? For conveyance system cleaning, the claimants propose
“conveyance system inspection,” “conveyance system cleaning operations,” “vehicles
and equipment,” “vehicle and equipment maintenance,” “materials disposal,” “fuel,”
“‘program development,” “employee and vendor training,” “parking signage and
enforcement,” “employee supervision and management,” and “contracted services.”53
Under the educational component, the claimants propose costs for “program
development,” “reporting and tracking policies and procedures,” “data tracking and
analysis,” “educational materials,” “employee and vendor annual training,” “education of
target audiences,” “report writing,” “employee supervision and management,” and
“contracted services.”>*

For the Watershed Urban Runoff Management Program (WURMP), the claimants allege
activities and costs for “working body support and representation,” “collaborative
watershed work product development,” (to include: Watershed Urban Runoff
Management Programs, watershed activities lists, annual WURMP work plans and
budgets, WURMP annual reports, watershed-specific standards, working body status
reports, and other watershed work products). The claimants also propose “watershed
implementation of programs and activities (including, watershed water quality activities,
watershed education activities, and other programs and activities required to implement
the WURMP). Other WURMP-related costs and activities the claimants propose are,
materials, equipment, vehicle and equipment maintenance, fuel, reporting and tracking
policies and procedures, data tracking and analysis, report writing, employee and

50 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010, page
16, 18.

51 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010, page
15, footnote 12.

52 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 4.

53 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010,
pages 17-18.

54 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010,
pages 18-19.
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vendor annual training, cost accounting and documentation, external coordination,
employee supervision and management, and contracted services..%

The claimants state that three parts of the permit the Commission found are subject to
reimbursement: (1) all copermittee collaboration (permit part L), (2) Regional Urban
Runoff Management Program (RURMP) (permit part F.1.-F.3) and (3) the Long Term
Effectiveness Assessment (LTEA, part 1.5.), are all carried out through the same
regional structure as a defined set of working bodies.%¢ The claimants’ proposed costs
and combined activities for these parts include “regional coordination of copermittees
and regional working bodies,” “working body support and representation,” “regional work
product development,” (including status reports, annual work plans, RURMP annual
reports, regional standards, and other regional work products, such as a formal
agreement, report of waste discharge, by-laws, a standardized method for annually
conducting and reporting fiscal analyses of urban runoff management programs, and a
long-term effectiveness assessment). The claimants further allege “regional
implementation of programs and activities,” “cost accounting and documentation,”
‘external coordination,” “employee supervision and management,” and “contracted
services.”%’

For the program effectiveness assessment (part 1.1.-1.2.), the claimants propose
“‘program development,” program implementation,” employee and vendor annual
training,” “Jurisdictional Urban Runoff Management Program (JURMP) and Watershed
Urban Runoff Management Program (WURMP) modifications,” “report writing,”
“employee supervision and management,” and “contracted services.”%®

In rebuttal comments filed November 16, 2010, the claimants disagree with Finance that
purchasing equipment is not reimbursable under the test claim permit, and state that the
State Controller’s Office Mandated Cost Manual for Local Agencies (hereafter
Mandated Cost Manual) allows a portion of the prior period equipment purchase to be
reimbursable as depreciation or allowance costs. Regarding prorated costs, the
claimants acknowledge that they are appropriate, and agree with including offsetting
revenues in the Parameters and Guidelines.>°

55 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010,
pages 19-22.

56 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010, page
24.

57 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010,
pages 22-25.

58 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010,
pages 25-26.

59 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 2-3.
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The claimants also acknowledge the Water Boards point that reimbursement should be
limited to only the level of activities required to comply with the test claim permit that
exceeds the prior permit. Thus, the claimants specified some activities found to be non-
reimbursable by the Commission in their Revised Proposed Parameters and Guidelines
to prevent claiming of costs that are not reimbursable.®® Regarding personnel costs that
the claimants originally proposed to include as indirect (overhead and administrative
costs), the claimants revised their definition of personnel costs in accordance with the
Mandated Cost Manual.?" As to the Water Boards’ criticism regarding the lack of
specificity in the Proposed Parameters and Guidelines, the claimants revised their
proposed reimbursable activities in Section V. to make the reasonably necessary
activities more specific, rephrase reasonably necessary activities to utilize cost
descriptions from the Mandated Cost Manual, and remove qualifying phrases such as
‘including but not limited to” and ‘costs including personnel costs.’®? Regarding training
for vendors that the Water Boards argue is unnecessary, the claimants state:

While vendors’ employees do not generally require additional training to
meet the Claimants’ needs, if this is not the case, Claimants may recover
such additional training costs as may be necessary in utilizing new types
of equipment and/or protocols.3

As to computer hardware and software, which the Water Boards argue is only
reimbursable if purchased after January 24, 2007, and must be demonstrated
necessary to comply with the reimbursable provisions but not the prior permit, the
claimants point out that these are ‘capital outlays’ addressed in the Mandated Cost
Manual. The claimants incorporated the Manual’s requirements for computer hardware
and software purchases acquired through a vendor contract. If not acquired through a
vendor contract, the claimants state that only the pro-rata portion of the purchase price
to implement the reimbursable activities may be claimed.%*

The claimants respond to the Water Boards’ specific comments as discussed in the
analysis below.

60 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 4.

61 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 4.

62 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 3-5.

63 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 6.

64 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 6.
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B. Department of Finance

In comments filed on September 3, 2010, Finance commented that the Proposed
Parameters and Guidelines lack adequate specificity related to the costs of the
proposed activities. Finance first argues the Parameters and Guidelines should clearly
indicate that the costs to implement the higher level of service or new program are
specifically the costs imposed by the test claim permit and not the prior permit, such as,
for example, for equipment.®® Second, the Parameters and Guidelines should
distinguish the cost of activities alleged to be reimbursable from the costs associated
with programs not required by the test claim permit; and costs should be prorated if
necessary.% Third, the Parameters and Guidelines, in “Section VII. Offsetting Savings
and Reimbursement,” should identify the categories of fees that are identified as
offsetting revenue in the test claim decision.®”

C. State Water Resources Control Board and Regional Water Quality Control
Board

In comments filed September 16, 2010, the Water Boards express concern that the
request for reimbursement in the Proposed Parameters and Guidelines is not clearly
limited to only those costs that exceed the level of activities required under the prior
(2001) permit, and they assert that the increased costs associated with the higher level
of service should be compared to the costs under the 2001 permit.6® Further, the Water
Boards state that the claimants fail to adequately explain whether “loaded personnel
costs” includes overhead and administrative costs or not, and whether they will pro rate
their ‘loaded personnel costs’ to cover only the new activities.®® The Water Boards also
criticize the lack of specificity, i.e., identification of general activities qualified by phrases
such as “including but not limited to” and “costs, including personnel costs” because
they are vague as to whether the claimants are identifying the most reasonable method
of complying with the reimbursable permit provisions.”® According to the Water Boards,

65 Exhibit C, Finance’s Comments on the Proposed Parameters and Guidelines, filed
September 3, 2010, page 1.

66 Exhibit C, Finance’s Comments on the Proposed Parameters and Guidelines, filed
September 3, 2010, page 1.

67 Exhibit C, Finance’s Comments on the Proposed Parameters and Guidelines, filed
September 3, 2010, page 1.

68 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 4.

69 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 4.

0 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 5.
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[N]ot only have the Claimants had over three and one-half years of
experience implementing the activities they believe are necessary to
comply with the reimbursable provisions, they should by now be in a
position to adequately describe anticipated changes to those activities
over the remainder of the five year term.”’

The Water Boards also disagree that training for vendors should be reimbursable
because vendors that bid and carry out contracted activities should be well-versed or
expert in the services they provide.”? And to the extent that vendors charge for other
costs, those costs should be prorated to only the reimbursable activities in the permit.”?
The Water Boards point to the claimants’ identification of costs to purchase upgrades to
equipment, hardware and software to support data analysis, tracking and reporting,
saying such costs should be limited to those incurred after January 24, 2007 and that
claimants should be required to demonstrate that the purchases are necessary to
comply with the test claim permit and are only for the pro-rata costs attributable to the
test claim permit.”* According to the Water Boards, the claimants should be required to
“‘demonstrate how they intend to exclude, in a transparent manner, the percentage of
costs of equipment and upgrades used for unreimbursable purposes . . . in a verifiable
manner.””®

The Water Boards further assert that the claimants should identify offsetting revenues
that were anticipated when the Commission adopted its Statement of Decision, as well
as revenues from conveyance system cleaning, parking sign enforcement, and any
general fund revenues available for reimbursable provisions to offset reimbursement.”®
And the Water Boards reserve the right to comment on any reasonable reimbursement
methodology if one is proposed.”’

"1 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 5.

2 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 6.

73 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 6.

74 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 6.

5 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 6.

6 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 16.

T Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 16.
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The Water Boards also specifically comment on each of the proposed activities as
discussed in the analysis below.

IV. Discussion
A. Eligible Claimants (Section Il. of the Parameters and Guidelines)

The following copermittees are eligible to claim reimbursement, provided they are
subject to the taxing restrictions of articles Xl A and Xlll C of the California
Constitution, and the spending limits of article XllI B of the California Constitution, and
incur increased costs as a result of this mandate that are paid from their local proceeds
of taxes:

The County of San Diego and the Cities of Carlsbad, Chula Vista,
Coronado, Del Mar, El Cajon, Encinitas, Escondido, Imperial Beach, La
Mesa, Lemon Grove, National City, Oceanside, Poway, San Diego, San
Marcos, Santee, Solana Beach, and Vista.”®

The San Diego County Regional Airport Authority and the San Diego Unified Port
District are also copermittees,”® and both were on the claimants’ proposed list of eligible
claimants.®9 However, based on the following, neither are eligible to claim
reimbursement under article XIll B, section 6.

Adopted by the voters in 1979, article Xlll B, section 6 of the California Constitution was
specifically designed to protect the tax revenues of local governments from state
mandates that would require spending those revenues. The purpose is to prevent “the
state from shifting financial responsibility for carrying out governmental functions to local
agencies, which are ‘ill-equipped’ to assume increased financial responsibilities
because of the taxing and spending limitations that articles XlII A and XIll B impose.”®

8 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, page 4, footnote 6.

9 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.qg,
F.1,F.2, F.3 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, page 4, footnote 6.

80 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010, page
14.

81 Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 763,
quoting County of San Diego v. State of California (1997) 15 Cal.4th 68, 81; County of
San Diego v. State of California (1997) 15 Cal.4th 68, 81; County of Sonoma v.
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Article Xl B does not reach beyond taxation and does not restrict the growth in
appropriations financed from nontax sources, such as bond funds, user fees based on
reasonable costs, or revenues from local assessments, fees, and charges.®? Local
agencies funded by revenues other than “proceeds of taxes” cannot accept the benefits
of an exemption from article Xlll B’s spending limit while asserting an entitiement to
reimbursement under article XlIl B, section 6.83

Article Xl B and the statutes that implement it also expressly state that special districts
that are funded entirely by “other than proceeds of taxes” (such as from bond funds,
fees or assessments) are not subject to the appropriations limit. Article XIII B, section
9(c) provides, “appropriations subject to limitation” do not include those appropriations
of any special district that existed on January 1, 1978, and did not levy ad valorem
property taxes as of the 1977-1978 fiscal year:

Appropriations subject to limitation” for each entity of government do not
include: [1]] ... [

(c) Appropriations of any special district which existed on January 1, 1978,
and which did not as of the 1977-78 fiscal year levy an ad valorem tax on
property in excess of 12'/2 cents per $100 of assessed value; or the
appropriations of any special district then existing or thereafter created by
a vote of the people, which is totally funded by other than the proceeds of
taxes.

Government Code section 7901(e) implements section 9(c) of article XlII B, and
clarifies that special districts that existed on January 1, 1978, and did not levy a property
tax in excess of 12 2 cents per $100 of assessed value in 1977-1978, are not “local
agencies” for purposes of article XllI B:

The term “special district” [as part of the definition of “local agency”] shall
not include any district which (1) existed on January 1, 1978, and did not

Commission on State Mandates (2000) 84 Cal.App.4th 1264, 1283; County of Los
Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th 1176, 1185, holding
that reimbursement under article Xlll B, section 6 is only required when a mandated
new program or higher level of service forces local government to incur “increased
actual expenditures of limited tax proceeds that are counted against the local
government’s spending limit.”

82 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487.

83 City of El Monte v. Commission on State Mandates (2000) 83 Cal.App.4th 266, 281-
282; Redevelopment Agency of the City of San Marcos v. Commission on State
Mandates (1997) 55 Cal.App.4th 976, 986.

84 Government Code section 7900(a) states: “The Legislature finds and declares that
the purpose of this division is to provide for the effective and efficient implementation of
Article Xlll B of the California Constitution.”
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possess the power to levy a property tax at that time or did not levy or
have levied on its behalf, an ad valorem property tax rate on all taxable
property in the district on the secured roll in excess of 12 7z cents per one
hundred dollars ($100) of assessed value for the 1977-78 fiscal year, or
(2) existed on January 1, 1978, or was thereafter created by a vote of the
people, and is totally funded by revenues other than the proceeds of taxes
as defined in subdivision (c) of Section 8 of Article XllI B of the California
Constitution.8

Therefore, a special district is not a “local agency” eligible for reimbursement for
purposes of article XIlI(B), section 6 if it: (1) existed on January 1, 1978, and did not
possess the power to levy a property tax at that time or did not levy or have levied on its
behalf, an ad valorem property tax rate on all taxable property in the district on the
secured roll in excess of 12 % cents per one hundred dollars ($100) of assessed value
for the 1977-78 fiscal year, or (2) existed on January 1, 1978, or was thereafter created
by a vote of the people, and is totally funded by revenues other than the proceeds of
taxes as defined in subdivision (c) of Section 8 of Article XIII B of the California
Constitution, because it is not subject to the taxing and spending limitations of article
Xl A and B of the California Constitution.8®

The San Diego County Regional Airport Authority was formed in 2001 pursuant to the
Public Utilities Code, Division 17, commencing with section 170000, which does not
permit the Authority to levy taxes.?” Rather, its sources of revenue include those
“attributable to airport operations,” and “imposing fees, rents, or other charges for
facilities, services, the repayment of bonded indebtedness,” as well as “revenues
generated from enterprises” on the Authority’s property.88 Therefore pursuant to
Government Code section 7901(e), the Authority is not a “local agency” for purposes of
article XIII, section B. This comports with the Authority’s financial report for fiscal years

85 Article XIII B, section 8(c) states: “proceeds of taxes shall include, but not be
restricted to, all tax revenues and the proceeds to an entity of government, from (1)
regulatory licenses, user charges, and user fees to the extent that those proceeds
exceed the costs reasonably borne by that entity in providing the regulation, product, or
service, and (2) the investment of tax revenues. With respect to any local government,
“‘proceeds of taxes” shall include subventions received from the State, other than
pursuant to Section 6, and, with respect to the State, proceeds of taxes shall exclude
such subventions.”

86 Government Code section 7901(e), California Code of Regulations, title 2, sections
1183.1(g) and 1187.14.

87 California Public Utilities Code, section 17000, et seq.. Statutes 2001, chapter 946.
88 California Public Utilities Code, section 170064 (a) — (c).
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2021 and 2022 that states it is not funded by tax revenues.®® Therefore, the Airport
Authority’s revenues are not subject to the taxing and spending limitations of article Xl
A and B, so it is not an eligible claimant.

The San Diego Unified Port District was formed in 1962 pursuant to Appendix 1 of the
Harbors and Navigation Code, which does authorize the District to impose taxes.*
However, its most recent financial report indicates the District has not levied taxes since
1970:

The District’s maritime, real estate, and parking operations generate
billions of dollars for the region’s economy and allow the District to operate
without the benefit of tax dollars. The District has the authority to levy a tax
but has not done so since 1970.°"

As a special district that has not levied taxes since 1970, the District is not subject to an
appropriations limit because it existed on January 1, 1978 and did not levy a property
tax in excess of 12% cents per $100 of assessed value in fiscal year 1977-1978.
Additionally, it is totally funded by revenues other than the proceeds of taxes.®%?
Therefore, the San Diego Unified Port District is not subject to the appropriations limit of
article XllI B and is not an eligible claimant.

B. Period of Reimbursement (Section lll. of the Parameters and Guidelines)

Government Code section 17557(e) states that a test claim shall be submitted on or
before June 30 following a given fiscal year to establish eligibility for that fiscal year.
The claimants filed the test claim on June 20, 2008, establishing eligibility for fiscal
year 2006-2007. However, since the permit has a later effective date, the period of

reimbursement begins on the permit’s effective date of January 24, 2007.%

8 Exhibit X, San Diego County Regional Airport Authority, Annual Comprehensive
Financial Report, Fiscal Years Ended June 30, 2022 and 2021, page 14.
https://www.san.org/DesktopModules/Bring2mind/DMX/API/Entries/Download?Entryld=
16004&Command=Core Download&language=en-US&Portalld=0&Tabld=197
(accessed on June 15, 2023), page 14.

90 California Harbors and Navigation Code, Appendix 1, sections 43-45.

91 Exhibit X, Port of San Diego, California, Annual Comprehensive Financial Report,
Fiscal Years Ended June 30, 2022 and 2021, page 8.
https://pantheonstorage.blob.core.windows.net/administration/2022-ACFR-final.pdf
(accessed on June 15, 2023), page 8.

92 California Constitution, article XIlI B, section 9(c). Government Code section 7901(e).
93 Exhibit X, Test Claim, filed June 20, 2008, page 3.
94 Exhibit X, Test Claim, filed June 20, 2008, page 331 (Order No. R9-2007-0001).
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In their Proposed Parameters and Guidelines, the claimants state that the permit term is
January 24, 2007 to January 23, 2012.%5 Under the Clean Water Act, the term of an
NPDES permit is five years.®® However, states authorized to administer the NPDES
program may continue the state-issued permit until the effective date of a new permit, if
state law allows.®” California’s regulations provide that the terms and conditions of an
expired permit are automatically continued pending issuance of a new permit if all
requirements of the federal NPDES regulations on continuation of expired permits have
been complied with.®® This comports with Attachment B of the test claim permit that
states the permit expires five years after adoption, but is automatically continued
pending issuance of a new permit.%°

Reimbursement under article Xlll B, section 6, however, continues to be required for
each fiscal year that local agencies incur actual increased costs to comply with the
reimbursable state-mandated program.’® On May 8, 2013, the San Diego Regional
Water Quality Control Board adopted a new permit, which, by its terms, became
effective on June 27, 2013 (Order No. R9-2013-0001). The state-mandated
requirements imposed by the test claim permit may continue uninterrupted under the
2013 permit.’® However, any new activities required by R9-2013-0001 are not
reimbursable under this mandate, and will not become reimbursable unless they are the
subject of a later-approved test claim decision on that permit.

Beginning January 1, 2018, based on Government Code sections 57350 and 57351 as
amended by Statutes 2017, chapter 536 (SB 231, which overturned Howard Jarvis
Taxpayers Association v. City of Salinas (2002) 98 Cal.App.4th 1351), there are no
costs mandated by the state because the claimants’ fee authority is subject only to a
voter protest provisions of article XlIll D and Government Code section 17556(d)
applies.'9? Pursuant to Government Code section 17556(d) and the court’s decision in

9 Exhibit B, Claimants’ Proposed Parameters and Guidelines, filed June 28, 2010, page
14. Exhibit X, Test Claim, filed June 20, 2008, page 174 (Order No. R9-2007-0001).

9 33 United States Code section 1342(b).

97 Code of Federal Regulations, title 40, section 122.6(d).

98 California Code of Regulations, title 23, section 2235.4.

99 Exhibit X, Test Claim, filed June 20, 2008, page 185 (Order No. R9-2007-0001).

100 California Constitution, article XIlI B, section 6; Government Code sections 17514,
17560, 17561.

101 The 2013 permit is at issue in a pending Test Claim, California Regional Water
Quality Control Board, San Diego Region, Order No. R9-2013-0001, 14-TC-03.

192 Paradise Irrigation District v. Commission on State Mandates (2019) 33 Cal.App.5th
174, 195. See also Department of Finance v. Commission on State Mandates (2022)
85 Cal.App.5th 535, 577, holding that SB 231 does not apply retroactively.
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Paradise Irrigation Dist., there are no costs mandated by the state when a local
government has the authority to levy service charges, fees, or assessments sufficient to
pay for the mandated program or increased level of service and that are subject only to
a voter protest.'® Statutes of 2017, chapter 536 amended the Government Code’s
definition of “sewer” to include stormwater sewers within the meaning of article XllI D,
thereby allowing local governments to use their constitutional police powers to impose
stormwater fees on property owners subject only to the voter protest provisions of article
XIII D.'% Therefore, reimbursement for this state-mandated program ends on
December 31, 2017.

Accordingly, the Parameters and Guidelines identify the period of reimbursement from
January 24, 2007 through December 31, 2017.

C. Reimbursable Activities (Section IV. of the Parameters and Guidelines)

According to Government Code section 17557(a) and section 1183.7 of the
Commission’s regulations, the Parameters and Guidelines must identify the activities
mandated by the state and “may include proposed reimbursable activities that are
reasonably necessary for the performance of the state-mandated program.” As the
Commission’s regulation states:

(d) Reimbursable Activities. A description of the specific costs and types of
costs that are reimbursable, including one-time costs and on-going costs,
and reasonably necessary activities required to comply with the mandate.
"Reasonably necessary activities" are those activities necessary to comply
with the statutes, regulations and other executive orders found to impose
a state-mandated program. Activities required by statutes, regulations
and other executive orders that were not pled in the test claim may only be
used to define reasonably necessary activities to the extent that
compliance with the approved state-mandated activities would not
otherwise be possible. Whether an activity is reasonably necessary is a
mixed question of law and fact. All representations of fact to support any
proposed reasonably necessary activities shall be supported by
documentary evidence in accordance with section 1187.5 of these
regulations. 05

In accordance with the Government Code and the Commission’s regulations, any
proposed reasonably necessary activity must be supported by substantial evidence in

193 Paradise Irrigation Dist. v. Commission on State Mandates (2019) 33 Cal.App.5th
174, 194-195.

104 Government Code sections 53750; 53751 (Stats. 2017, ch. 536); see also Freeman
v. Contra Costa County Water Dist. (1971) 18 Cal.App.3d 404, 408, holding that water
pollution prevention is a valid exercise of government police power.

105 California Code of Regulations, title 2, section 1183.7(d).
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the record explaining why the activity is necessary to perform the state-mandate.’® In
addition, section 1187.5 of the Commission’s regulations requires that oral or written
representations of fact shall be under oath or affirmation, and all written representations
of fact must be signed under penalty of perjury by persons who are authorized and
competent to do so.

1. All Copermittee Collaboration (Section IV.A and B. of the Parameters
and Guidelines)

The Commission found that Part L.1.a.3.-6. of the test claim permit, addressing
copermittee collaboration, mandated new requirements that are reimbursable. These
activities are analyzed out of the order listed in the permit and Test Claim Decision to
help explain the Commission-approved activities, as well as the reasonably necessary
activities the claimants propose. The Commission approved the following two activities:

e Collaborate with all other Copermittees to address common issues, promote
consistency among Jurisdictional Urban Runoff Management Programs and
Watershed Urban Runoff Management Programs, and to plan and coordinate
activities required under the permit, as required by the first sentence in Part L.1.

e Jointly execute and submit to the Regional Board, no later than 180 days after
adoption of the permit, a Memorandum of Understanding, Joint Powers Authority,
or other instrument of formal agreement which at a minimum: (3) Establishes a
management structure to promote consistency and develop and implement
regional activities; (4) Establishes standards for conducting meetings, decision-
making, and cost-sharing; (5) Provides guidelines for committee and workgroup
structure and responsibilities; and (6) Lays out a process for addressing
copermittee non-compliance with the formal agreement, as required by Part
L.1.a.3.-6.1%7

Reimbursement to “collaborate with the other copermittees to address common issues’
and to “plan and coordinate activities required under the permit” is limited to what the
Commission approved in its Decision. Reimbursement is not required for activities or
requirements not pled in the Test Claim, imposed by the prior (2001) permit, or
expressly denied by the Commission (e.g., collaboration with the other copermittees to
develop and implement a Hydromodification Management Plan or developing urban
runoff activities related to municipal activities, like low impact development (LID) BMPs

106 Government Code sections 17557 (a), 17559; California Code of Regulations, title 2,
sections 1183.7(d), 1187.5.

107 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 109-112, 150.
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(Best Management Practices) and plans).'%® The Commission found that the prior
permit also required the parties to enter into a Memorandum of Understanding (MOU)
and expressly limited reimbursement for collaboration to the new activities found to
mandate a new program or higher level of service.’® Thus, collaboration required by
the first sentence in Part L.1. is an ongoing reimbursable activity and is identified in the
Parameters and Guidelines for other approved sections of the test claim permit where
collaboration is expressly required (i.e., the Educational Component of the Jurisdictional
Urban Runoff Management Program, the requirement to update the Watershed Urban
Runoff Management Program, the Regional Urban Runoff Management Program, and
the Long Term Effectiveness Assessment).

By contrast, the requirement to execute and submit an MOU or formal agreement to the
Regional Board no later than 180 days after adopting the permit, as required by Part
L.1.a.3.-6., is a one-time activity and is limited to the four items specifically listed above.
The Commission found that under the MOU required by the prior permit, identifying and
defining the responsibilities of the principal permittee, copermittees, and lead watershed
copermittees, and including in the MOU any other collaborative arrangement to which
the parties agreed to comply with the prior permit were not reimbursable because they
were not new. "0

108 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 111-112, 118-126.

109 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9.,D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.q,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 111-112. The Decision states: “Part L.1. of the 2007 permit, the
first paragraph in L requiring collaboration, is identical to part N of the 2001 permit. The
Commission finds, however, that the collaboration is a new program or higher level of
service because it now applies to all the activities that are found to be a new program or
higher level of service in the analysis above (i.e, not in the 2001 permit) including the
Regional Urban Runoff Management Program.”).

110 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, page 111.
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In compliance with Part L.1.a.3.-6. of the permit, the copermittees entered into a new
MOU dated November 16, 2007.""" The MOU establishes a regional management
committee, a regional planning subcommittee and nine regional workgroups or sub-
workgroups to support the regional coordination of programs.’2 The MOU also
includes the copermittees’ fiscal and cost sharing responsibilities''® a management
structure for regional activities;'™* and a dispute resolution process for non-
compliance. %

Thus, Section IV.A.1. of the Parameters and Guidelines identifies the following one-time
activity eligible for reimbursement:

1. Jointly execute and submit to the Regional Board no later than 180 days after
adoption of the permit, a Memorandum of Understanding, Joint Powers
Authority, or other instrument of formal agreement that (Part L.1.a.3.-6) that:

e Establishes a management structure to promote consistency and
develop and implement regional activities;

e Establishes standards for conducting meetings, decisions-making,
and cost-sharing.

e Provides guidelines for committee and workgroup structure and
responsibilities;

e Lays out a process for addressing Copermittee non-compliance with the
formal agreement.

Reimbursement is limited to the pro rata costs to execute and submit an MOU or
formal agreement on only the four topics identified above. Executing and submitting
a full MOU, JPA, or other formal agreement is not reimbursable.'®

111 Exhibit X, Test Claim, filed June 20, 2008, pages 495 -579 (MOU).

12 Exhibit X, Test Claim, filed June 20, 2008, pages 517-525, 535. The MOU'’s nine
regional workgroups or sub-workgroups include: fiscal, reporting, and assessment
workgroup; education and residential sources workgroup; regional monitoring
workgroup and two sub-workgroups for dry weather and coastal monitoring; regional
watershed URMP workgroup; land development workgroup; municipal activities
workgroup; and industrial and commercial sources workgroup.

113 Exhibit X, Test Claim, filed June 20, 2008, pages 501-507 (MOU).
114 Exhibit X, Test Claim, filed June 20, 2008, pages 507-521 (MOU).
115 Exhibit X, Test Claim, filed June 20, 2008, pages 529-531 (MOU).

116 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
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2. Jurisdictional Urban Runoff Management Program and Reporting

a. JURMP Reporting on Street Sweeping and Conveyance System Cleaning
(Section IV.B.1.a. of the Parameters and Guidelines)

The Commission found that reporting on street sweeping (Part J.3.a.(3)(c)(x.-xv.) and
on conveyance system cleaning (Part J.3.a.(3)(c)(iv.-viii.)) are reimbursable.
Specifically, the Commission approved reimbursement to include the following street-
sweeping information in the Jurisdictional Urban Runoff Management Program
(JURMP) annual report:

¢ Identification of the total distance of curb-miles of improved roads,
streets, and highways identified as consistently generating the highest
volumes of trash and/or debris, as well as the frequency of sweeping
conducted for such roads, streets, and highways.

¢ Identification of the total distance of curb-miles of improved roads,
streets, and highways identified as consistently generating moderate
volumes of trash and/or debris, as well as the frequency of sweeping
conducted for such roads, streets, and highways.

¢ Identification of the total distance of curb-miles of improved roads,
streets, and highways identified as consistently generating low
volumes of trash and/or debris, as well as the frequency of sweeping
conducted for such roads, streets, and highways.

¢ |dentification of the total distance of curb-miles swept.

e |dentification of the number of municipal parking lots, the number of
municipal parking lots swept, and the frequency of sweeping.

e Amount of material (tons) collected from street and parking lot
sweeping. '’
The Commission also approved reimbursement to include in the JURMP annual report
the following conveyance system cleaning information:

¢ Identification of the total number of catch basins and inlets, the number
of catch basins and inlets inspected, the number of catch basins and

F.1,F.2, F.3 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted
May 26, 2023, page 111.

17 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 62-66.
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inlets found with accumulated waste exceeding cleaning criteria, and
the number of catch basins and inlets cleaned.

¢ |dentification of the total distance (miles) of the MS4 [Municipal
Separate Storm Sewer System], the distance of the MS4 inspected,
the distance of the MS4 found with accumulated waste exceeding
cleaning criteria, and the distance of the MS4 cleaned.

¢ Identification of the total distance (miles) of open channels, the
distance of the open channels inspected, the distance of the open
channels found with anthropogenic litter, and the distance of open
channels cleaned.

e Amount of waste and litter (tons) removed from catch basins, inlets,
the MS4, and open channels, by category.

e Identification of any MS4 facility found to require inspection less than
annually following two years of inspection, including justification for the
finding. 118

These activities are identified in Section IV.B.1.a. of the Parameters and Guidelines.

The claimants also request reimbursement for the following costs and additional
activities, alleging they are reasonably necessary to comply with the mandate to report
on street sweeping and conveyance system cleaning:

Reporting and Tracking Policies and Procedures: Claimants’ personnel
costs to develop, update and implement street sweeping reporting and
tracking policies and procedures;

Data Tracking and Analysis: Claimant's costs, to develop, update, and
implement data tracking and analysis methods and procedures and
personnel costs to develop and maintain data tracking methods or
systems, and performing data tracking and analysis for reports to the
Regional Water Quality Control Board. Also included are the costs of
purchases and upgrades to equipment, hardware, and software necessary
to support data tracking, analysis, and reporting in compliance with the
Permit and subject to the reimbursable mandate.

Report Writing: Claimant’s personnel costs, to develop and write reports
to the Regional Water Quality Control Board.

118 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023 pages 66-73.
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Employee Supervision and Management: Time spent by supervisory and
management personnel supervising personnel directly responsible for
performing the mandated-activities. (Hereinafter referred to as "Employee
Supervision and Management".)

Contracted Services: Any of the costs described above may be incurred
through the use of vendors, contractors, consultants, or other service
providers. In such case, only actual costs to the claimant will be claimed,
and will only include that portion of the cost that is related to the
reimbursable mandate. Claimants may also include the costs of preparing
requests for proposals or requests 'for bids, negotiating and drafting third
party contracts, and subsequently administering service contracts for the
time they are performing these tasks using the claimant's Personnel rates.
(Hereinafter referred to as "Contracted Services".)'"®

The Water Boards comment that there is insufficient detail for the first two activities:
report tracking policies and procedures and data tracking and analysis.'?® As to data
tracking and analysis, the Water Boards object to purchasing computer equipment and
upgrades unless they are limited to what is necessary to comply with the test claim
permit and used only for the reimbursable activities.’' Regarding report writing, the
Water Boards repeat their objection to computer equipment and upgrade purchases,
and repeat their objection to unspecified personnel costs.'??> As to employee
supervision and management and contracted services, the Water Boards assert that the
claimants should demonstrate how their supervisors’ and managers’ time is spent
supervising work only on mandated provisions.'?® Further, the Water Boards argue that
claimants should only be allowed to claim ‘contracted services’ costs to prepare
requests for bids, negotiate and draft third party contracts, and administer service
contracts if the claimants can demonstrate that these costs, together with the costs of

119 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 36, 37, 40-41.

120 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 9.

121 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 9.

122 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 9.

123 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 9.
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the contracted service, is the most cost effective and reasonable manner, through a
cost-benefit analysis, of complying with the street sweeping reporting mandate. 24

The claimants respond to the Water Boards’ concern regarding the lack of detail by
stating that they removed from their original proposal phrases such as “costs other than
personnel costs” and they now identify specific reimbursable activities that are
reasonably necessary for reporting.’?®> Regarding computer systems and upgrades, the
claimants state that they incorporated references to sections of the Mandated Cost
Manual relating to ‘capital outlays.’'?® Regarding report writing, the claimants respond
that they removed the term ‘loaded hourly rate’ and simply use the term ‘personnel
costs’ and they incorporated reference to sections of the Mandated Cost Manual
relating to ‘capital outlays.’'?” As to employee supervision and contracted services, the
claimants say they will follow the Mandated Cost Manual in identifying supervisory costs
and will not claim those costs as both direct and indirect. The claimants disagree with
the Water Boards regarding performing a cost benefit analysis to determine whether
contracting out is the most cost effective method to comply with the mandate. Rather,
the claimants rely on the Mandated Cost Manual, which they quote as saying that
contracted services are allowable if “the local agency lacks the staff resources or
necessary expertise, or it is economically feasible to hire a contractor to perform the
mandated activity.”128

The Commission finds that the proposed reasonably necessary activities and costs are
either already eligible for reimbursement pursuant to the boilerplate language in Section
V. of the Parameters and Guidelines and do not need to be re-stated in Section IV. of
the Parameters and Guidelines, or are not supported by evidence in the record.

LT3

First, the claimants’ request for “personnel,” “contracted services” and “computer
hardware and software” are direct costs addressed in Section V.A. of the Parameters
and Guidelines, governing salaries and benefits, contracted services, and fixed assets
(expressly including “computer equipment”). The pro rata share of these costs
attributable to the mandated activities are eligible for reimbursement, and are subject to

124 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, pages 8-9, 12, 21-22.

125 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 13.

126 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 14.

127 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 14.

128 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 13.
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the Controller’s review and audit.’?® Section V.A. of the Parameters and Guidelines
states in pertinent part the following:

Direct costs are those costs incurred specifically for the reimbursable
activities. The following direct costs are eligible for reimbursement.

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits
divided by productive hours). Describe the specific reimbursable activities
performed and the hours devoted to each reimbursable activity performed.

(- .. [

3. Contracted Services

Report the name of the contractor and services performed to implement the
reimbursable activities. If the contractor bills for time and materials, report the
number of hours spent on the activities and all costs charged. If the contractis a
fixed price, report the services that were performed during the period covered by
the reimbursement claim. If the contract services are also used for purposes
other than the reimbursable activities, only the pro-rata portion of the services
used to implement the reimbursable activities can be claimed. Submit contract
consultant and attorney invoices with the claim and a description of the contract
scope of services.

4. Fixed Assets

Report the purchase price paid for fixed assets (including computers)
necessary to implement the reimbursable activities. The purchase price
includes taxes, delivery costs, and installation costs. If the fixed asset is
also used for purposes other than the reimbursable activities, only the pro-
rata portion of the purchase price used to implement the reimbursable
activities can be claimed.

However, there is no evidence in the record supporting the claimants’ alleged
reasonably necessary activities to develop policies and procedures, or develop, update
and implement data tracking and analysis methods and procedures for reports to the
Regional Board. The mandate is limited to identifying the required information,
including the amount of waste and material collected, for the annual report. Any
proposed reasonably necessary activity must be supported by substantial evidence in

129 Government Code section 17561(d)(1) authorizes the State Controller’s Office to
audit the records of any local agency to verify the actual amount of the mandated costs,
and to reduce any claim the Controller determines is excessive or unreasonable.
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the record explaining why the activity is necessary to perform the state mandate.’3° In
addition, section 1187.5 of the Commission’s regulations requires that oral or written
representations of fact shall be under oath or affirmation, and that all written
representations of fact must be signed under penalty of perjury by persons who are
authorized and competent to do so. The record lacks any evidence that the activities
the claimants propose are reasonably necessary to comply with the state-mandated
reporting.

Therefore, Section IV.B.1.a. of the Parameters and Guidelines authorizes
reimbursement for the claimants to:

a. Include in the JURMP Annual Report the following information:
i. Street Sweeping Information (Part J.3.a.(3)(c)(x.-xv))

¢ |dentification of the total distance of curb-miles of improved
roads, streets, and highways identified as consistently
generating the highest volumes of trash and/or debris, as well
as the frequency of sweeping conducted for such roads, streets,
and highways.

¢ |dentification of the total distance of curb-miles of improved
roads, streets, and highways identified as consistently
generating moderate volumes of trash and/or debris, as well as
the frequency of sweeping conducted for such roads, streets,
and highways.

¢ Identification of the total distance of curb-miles of improved
roads, streets, and highways identified as consistently
generating low volumes of trash and/or debris, as well as the
frequency of sweeping conducted for such roads, streets, and
highways.

¢ |dentification of the total distance of curb-miles swept.

e |dentification of the number of municipal parking lots, the
number of municipal parking lots swept, and the frequency of
sweeping.

e Amount of material (tons) collected from street and parking lot
sweeping.

ii. Conveyance System Cleaning Information (Part J.3.a(3)(c)(iv.-viii.))

e I|dentification of the total number of catch basins and inlets, the
number of catch basins and inlets inspected, the number of

130 Government Code sections 17557(a), 17559; California Code of Regulations, title 2,
sections 1183.7(d) and 1187.5.
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catch basins and inlets found with accumulated waste
exceeding cleaning criteria, and the number of catch basins and
inlets cleaned.

¢ |dentification of the total distance (miles) of the MS4, the
distance of the MS4 inspected, the distance of the MS4 found
with accumulated waste exceeding cleaning criteria, and the
distance of the MS4 cleaned.

e I|dentification of the total distance (miles) of open channels, the
distance of the open channels inspected, the distance of the
open channels found with anthropogenic litter, and the distance
of open channels cleaned.

¢ Amount of waste and litter (tons) removed from catch basins,
inlets, the MS4, and open channels, by category.

e |dentification of any MS4 facility found to require inspection less
than annually following two years of inspection, including
justification for the finding.

b. JURMP Conveyance System Cleaning (Section IV.B.1.b. of the
Parameters and Guidelines)

The Commission approved reimbursement for the following activity in Part
D.3.a.(3)(b)(iii) of the test claim permit:

Conveyance system cleaning

Implement a schedule of maintenance activities for the MS4 and
MS4 facilities (catch basins, storm drain inlets, open channels, etc).
The maintenance activities shall, at a minimum, include:

Any catch basin or storm drain inlet that has accumulated trash and
debris greater than 33% of design capacity shall be cleaned in a
timely manner. Any MS4 facility that is designed to be self cleaning
shall be cleaned of any accumulated trash and debris immediately.
Open channels shall be cleaned of observed anthropogenic litter in
a timely manner. '3’

131 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.g9., D.3.a.(3), D.3.a.5, D.5, E.2.f, E.2.qg,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 70-71. The conclusion in the Decision (p. 140) incorrectly states
that the following in Part D.3.a.(3)(a) of the test claim permit is reimbursable:
‘Implement a schedule of inspection and maintenance activities to verify proper
operation of all municipal structural treatment controls designed to reduce pollutant
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Section IV.B.1.b. of the Parameters and Guidelines tracks the plain language of the test
claim permit and identifies these state-mandated activities as:

b. Conveyance System Cleaning

¢ Implement a schedule of maintenance activities for the MS4 and MS4
facilities (catch basins, storm drain inlets, open channels, etc).

¢ The maintenance activities shall, at a minimum, include any catch basin or
storm drain inlet that has accumulated trash and debris greater than 33%
of design capacity, which shall be cleaned in a timely manner. Any MS4
facility that is designed to be self-cleaning shall be cleaned of any
accumulated trash and debris immediately. Open channels shall be
cleaned of observed anthropogenic litter in a timely manner.

The claimants also propose the following costs and “reasonably necessary” activities,
and propose clarifying some non-reimbursable activities:

Conveyance System Inspection. Claimant’s personnel costs to inspect
the conveyance system for the purpose of assessing the accumulation
of trash, debris, or litter, or for verifying the proper operation of
structural treatment controls.

Conveyance System Cleaning Operations. Claimant’s personnel costs
to clean any catch basin or storm drain inlet that has accumulated
trash and debris greater than 33% of design capacity, to clean
accumulated trash and debris from any MS4 facility that is designed to
be self cleaning, or to clean open channels of observed anthropogenic
litter.

Vehicles and Equipment. Claimant’s costs to purchase, rent, lease, or
contract for vehicles and equipment to perform conveyance system
inspection or cleaning (including vector [sic] trucks or other cleaning
equipment), and to transport and dispose of collected material. This
includes one-time costs for equipment purchases and corresponding
equipment depreciation costs.

Vehicles and Equipment Maintenance. Annual maintenance costs,
including parts, supplies (e.g. water), and personnel costs. This also
includes the costs for operating, renting, leasing, or contracting for
facilities to store and maintain vehicles, equipment and supplies.

discharges to or from its MS4s and related drainage structures.” This activity was
expressly denied by the Commission on page 72: “[Plart D.3.a(3)(a) is not a new
program or higher level of service because the 2001 permit also required maintenance
and inspection in part F.3.a.(5)(b) and (c).” Thus, the Parameters and Guidelines
identify the Commission’s findings to authorize reimbursement only for Part D.3.a.3.b.iii.
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e Fuel. The actual costs of the fuel necessary to run the vehicles and
equipment, to inspect and clean the MS4 facilities, and to transport and
dispose of collected materials.

e Program Development. Claimant’s costs, to develop and update the
claimant’s conveyance system cleaning program including specific
criteria, policies, procedures, manuals and forms. This includes the
development and utilization of inspection and maintenance schedules.
Program development tasks are generally one-time costs with annual
reviews and periodic updates.

e Employee and Vendor Training. Claimant’s costs, to develop, update,
and conduct training on conveyance system inspection, cleaning, and
disposal policies and practices. The costs include training of all
claimant and vendor employees who perform tasks necessary to
implement conveyance system cleaning and related functions during
the life of the Permit.

e Parking Signage and Enforcement. Claimant’s costs to purchase and
install signage and to enforce parking prohibitions in areas where
conveyance system cleaning is scheduled and costs to purchase,
installation, or replacement of signage to inform the public of applicable
parking restrictions, as well as their surveillance and enforcement.

e Employee Supervision and Management. (See Section IV.A.)

e Contracted Services. (See Section IV.A.)

Non-reimbursable Activities

Conveyance System Cleaning (part D.3.a.(3)): reimbursable activities
and costs do not include:

1. Part D.3.a.(3)(a) of the 2007 permit;

2. Part D.3.a.(3)(b)(i), (iv) — (vi) of the 2007 permit;

3. Annual inspection of MS4 facilities (D.3.a.(3)(b)(i));
4

. Record keeping of the maintenance and cleaning activities
including the overall quantity of waste removed (D.3.a.(3)(b)(iv));

5. Proper disposal of waste removed pursuant to applicable laws
(D.3.a.(3)(b)(Vv));
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6. Measures to eliminate waste discharges during MS4 maintenance
and cleaning activities (D.3.a.(3)(b)(vi)). Part D.3.a.(3)(b)(ii) of the
2007 Permit.'32

The Water Boards comment that the Commission found that many conveyance system
cleaning activities are not reimbursable because they were in the prior permit, so only
the costs incurred beyond those to comply with the prior permit should be
reimbursable.’33 The Water Boards also state that inspections were required under the
2001 permit, so they should not be reimbursable.’* As to cleaning system operations,
the Water Boards argue that phrases such as “including Personnel Costs” are not
specific enough.'® Regarding vehicles and equipment and maintenance, the Water
Boards assert that if they are acquired for materials disposal they should not be
reimbursable because disposal was required under the prior permit. Further, costs
must be incurred during the permit term, and for contracts, not already included in
contract costs. According to the Water Boards, it is unclear what equipment the
claimants would need to clean conveyance systems they did not already own prior to
the permit. If the vehicles and equipment are solely dedicated to conveyance system
cleaning, the Water Boards question whether the single-purpose use is the most
reasonable method to comply with the mandate. 36

The Water Boards further argue to the extent that conveyance system cleaning is
contracted, fuel should be included in the contract cost.'®” Regarding program
development, the Water Boards state that it is unclear what “internal conveyance
system cleaning program” means, and request specificity to allow meaningful
evaluation.38

132 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 38-39.

133 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, pages 9-10.

134 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 10.

135 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 10.

136 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 10.

137 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 11.

138 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 11.
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As to vendor costs, the Water Boards refer to their general comments, i.e., disagreeing
that vendor training is necessary because vendors should be well versed in the services
they provide. And vendors’ costs should be prorated if necessary to only the
reimbursable activities in the permit.'3® The Water Boards also question whether
parking enforcement signs would be the same as for street sweeping. To the extent the
signage overlaps with other types of parking enforcement unrelated to the permit, costs
should be segregated. And the claimants should be required to offset any
reimbursement for signage enforcement with enforcement revenue.'4°

Regarding the last two activities, employee supervision and management and
contracted services, the Water Boards assert that the claimants should demonstrate
how their supervising work is prorated to only mandated provisions. Further, the
claimants should only be allowed to claim costs to negotiate and prepare contract-
related documents if they can demonstrate, through a cost-benefit analysis, that these
costs, together with the cost of the service, is the most cost-effective and reasonable
way to comply with the conveyance system cleaning mandate.'#!

The claimants acknowledge that they may not claim activities that were required under
the prior permit, and propose listing non-reimbursable activities in the Parameters and
Guidelines to ensure that erroneous claims are not filed.'*? The claimants also
acknowledge that MS4 inspections are not reimbursable because they were required
under the prior permit.*® The claimants removed “including Personnel Costs” from its
Revised Proposed Parameters and Guidelines.’* The claimants disagree with the
Water Boards regarding the most reasonable method to comply with the mandate,
stating that their revised Parameters and Guidelines closely follow the Commission’s
regulations and the ‘most reasonable methods’ to comply are necessary to carry out the
mandated program. The claimants acknowledge the need to prorate the cost of
vehicles, equipment, maintenance, storage of vehicles and equipment used for multiple
purposes in accordance with the SCO Manual. Claims for equipment is limited to the

139 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, pages 6, 11.

140 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 11.

141 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, pages 8-9.

142 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 15-16.

143 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 16.

144 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 5, 16, 38-39.
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permit term “with the proviso that . . . depreciation and use allowance costs are also
allowable even if the initial purchase was made in a prior period and accounting
requirements found in SCO’s Manual are met.”'#® The claimants concur that disposal of
materials is not reimbursable.’#® In response to the assertion that fuel should be
included in any contracted costs for conveyance system cleaning, the claimants
acknowledge that vendors must accurately account for their reimbursement requests as
limited by the claiming requirements in the Mandated Cost Manual.’’ In response to
the Water Boards’ comments on program development, the claimants state that they
removed “internal” from the term “conveyance system cleaning program.”'*® The
claimants disagree with the Water Boards regarding vendor training, stating that they
may recover training costs “as may be necessary in utilizing new types of equipment
and/or protocols”.'*® The claimants acknowledge that signage should only be
reimbursed once, and that unrelated parking enforcement costs should not be claimed.
The claimants argue that they cannot use enforcement revenue to offset the cost of
signage because of Proposition 26, which exempts fines and penalties from the
definition of taxes, and requires that the amount charged bear a fair or reasonable
relationship to the payor’s burden on, or benefit received from the government activity.
The claimants argue that the cost of signage does not bear a fair or reasonable
relationship to the payor’s burden or benefit received from the conveyance system
cleaning.'®® In response to the comments on employee supervision and contract
services, the claimants state that they will follow the Mandated Cost Manual on
supervisory costs and will not claim them as both direct and indirect. The claimants
disagree with the Water Boards regarding a cost benefit analysis to determine whether
contracting out is the most cost effective method to comply with the mandate. Rather,

145 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 17-18.

146 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 18.

147 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 6, 18-19.

148 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 19, 39.

149 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 6.

150 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 11-12, 20.
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the claimants rely on the Mandated Cost Manual, which authorizes contracting without a
cost-benefit analysis. !5

The Commission finds that the proposed activities and costs are either eligible for
reimbursement under the boilerplate language of the Parameters and Guidelines, or are
overbroad and not supported by evidence in the record.

First, direct costs like employee supervision and management, materials and supplies,
fixed assets, and contracted services that directly relate the state-mandated activities
may be claimed under Section V.A. of the Parameters and Guidelines, and are subject
to the review and audit by the Controller.'%?

However, the Commission found that the inspection requirements in Part D.3.a.(3).a.
and b. are not a new program or higher level of service because inspections were
required under the prior permit.'%® The claimants’ Proposed Parameters and Guidelines
request reimbursement for personnel costs to inspect the conveyance system, but in
rebuttal comments, acknowledge that inspections in Part D.3.a.3.a. of the test claim
permit are not reimbursable.'>* Thus, the Parameters and Guidelines clarify the
activities that not eligible for reimbursement as follows:

The following conveyance system cleaning activities are not
reimbursable:

1. Implementing a schedule of inspection activities under Part
D.3.a.3.a. of the 2007 permit;

2. Annual inspection of MS4 facilities (D.3.a.3.b.i.);

3. Record keeping of the maintenance and cleaning activities
including the overall quantity of waste removed (D.3.a.3.b.iv.);

4. Proper disposal of waste removed pursuant to applicable laws
(D.3.a.(3)(b)(Vv));

151 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 13.

152 Government Code section 17561.

153 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, page 79.

154 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 15.
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5. Measures to eliminate waste discharges during MS4 maintenance
and cleaning activities (D.3.a.3.b.vi.).

6. Authorization to inspect some MS4 facilities every other year
following two years of inspection under Part D.3.a.3.b.ii. of the 2007
Permit.1%°

Moreover, there is no evidence in the record that the claimants’ proposed activities are
reasonably necessary to implement the mandate. These include developing programs
and policies and procedures, employee and vendor training, and installing signs and
enforcing parking prohibitions in areas where conveyance system cleaning is
scheduled. Proposed reasonably necessary activities must be supported by substantial
evidence in the record explaining why they are necessary to perform the state
mandate.’® In addition, section 1187.5 of the Commission’s regulations requires that
oral or written representations of fact shall be under oath or affirmation, and that all
written representations of fact must be signed under penalty of perjury by persons who
are authorized and competent to do so. Therefore, the claimants’ proposed reasonably
necessary activities are denied.

c. JURMP Educational Component (Section I1VV.B.1.c. of the Parameters and
Guidelines)

The Commission partially approved the requirements imposed by Part D.5. addressing
the test claim permit’s educational component, recognizing that the prior permit also
required education and training on many of the listed topics in the permit, including
those for “municipal departments and personnel.”'®” Thus, the Commission found that
the following new education-related activities are eligible for reimbursement:

e D.5.a.(1): Each copermittee shall educate each target community (municipal
departments, construction site owners and developers, industrial owners and
operators, commercial owners and operators, the residential community, the
general public, and school children) on the following topics: erosion prevention,

155 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 57-62.

156 Government Code sections 17557(a), 17559; California Code of Regulations, title 2,
sections 1183.7(d) and 1187.5.

157 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.g., D.3.a.(3), D.3.a(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, page 79.

41
San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Permit CAS0108758,
Parts D.3.a.(3)(b)(iii), D.5.a.(1), D.5.a.(2), D.5.b.(1)(a), D.5.b.(1)(b)(iii-vi), D.5.b.(1)(c), D.5.b.(1)(d),
D.5.b.(2), D.5.b.(3), E.2.f., E2.g., F.1., F.2.,, F.3., I.1., 1.2., I.5., J.3.a.(3)(c) (iv)-(viii), (x)-(xv), L.1.a.(3)-(6),
07-TC-09-R
Draft Proposed Decision and Parameters and Guidelines



non-stormwater discharge prohibitions, and BMP types: facility or activity
specific, LID, source control, and treatment control.

e D.5.a.(2): The educational programs shall emphasize underserved target
audiences, high-risk behaviors, and “allowable” behaviors and discharges,
including various ethnic and socioeconomic groups and mobile sources.

e D.5.b.(1)(@): Implement an education program so that planning boards and
elected officials, if applicable, have an understanding of: (i) Federal, state, and
local water quality laws and regulations applicable to Development Projects;'%8
and (ii) The connection between land use decisions and short and long-term
water quality impacts (i.e., impacts from land developments and urbanization).

e D.5.b.(1)(a@): Implement an education program so that planning and development
review staffs as well as planning boards and elected officials have an
understanding of: (iii) How to integrate LID BMP requirements into the local
regulatory program(s) and requirements; (iv) Methods of minimizing impacts to
receiving water quality resulting from development, including: [1] Storm water
management plan development and review; [2] Methods to control downstream
erosion impacts; [3] Identification of pollutants of concern; [4] LID BMP
techniques; [5] Source control BMPs; and [6] Selection of the most effective
treatment control BMPs for the pollutants of concern.”1%°

e D.5.b.(1)(b)(iii) - (vi): Implement an education program that includes annual
training prior to the rainy season for its construction, building, code enforcement,
and grading review staffs, inspectors, and other responsible construction staff
have, at a minimum, an understanding of the topics in parts D.5.b.(1)(b)(iii), (iv),
(v), and (vi) of the permit, as follows:

158 Development Projects are defined in Attachment C of the test claim permit as: “New
development or redevelopment with land disturbing activities; structural development,
including construction or installation of a building or structure, the creation of impervious
surfaces, public agency projects, and land subdivision.” Exhibit X, Test Claim, filed
June 20, 2008, page 345 (Order No. R9-2007-0001, Attachment C).

159 The conclusion in the Amended Decision states that these educational topics in i. —
iv.. are reimbursable for “Planning Boards and Elected Officials.” (Exhibit A, pp. 141-
142). The Commission found, however, that all the topics in (a) i. — iv. are new for
planning boards and elected officials, and the topics in (a) iii.-iv. are also new for
planning and development review staffs. Exhibit A, Commission on State Mandates,
Amended Test Claim Decision on Remand on San Diego Regional Water Quality
Control Board Order No. R9-2007-0001, Permit CAS0108758, Parts D.1.d.(7)-(8),
D.1.9.,D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g, F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii &
x-xv, and L, 07-TC-09-R, adopted May 26, 2023, page 80.
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iii. Proper implementation of erosion and sediment control and other BMPs to
minimize the impacts to receiving water quality resulting from construction
activities.

iv. The Copermittee’s inspection, plan review, and enforcement policies and
procedures to verify consistent application.

v. Current advancements in BMP technologies.

vi. SUSMP [Standard Urban Storm Water Mitigation Plan]'®° requirements
including treatment options, LID BMPs, source control, and applicable
tracking mechanisms.

D.5.(b)(1)(c): Each Copermittee shall train staff responsible for conducting storm
water compliance inspections and enforcement of industrial and commercial
facilities at least once a year. Training shall cover inspection and enforcement
procedures, BMP implementation, and reviewing monitoring data.

D.5.(b)(1)(d): Municipal Other Activities — Each Copermittee shall implement an
education program so that municipal personnel and contractors performing
activities which generate pollutants have an understanding of the activity specific
BMPs for each activity to be performed.

D.5.(b)(2): As early in the planning and development process as possible and all
through the permitting and construction process, implement a program to
educate project applicants, contractors, property owners, and community
planning groups who are not developers or construction site owners. The
education program shall provide an understanding of the topics listed in Sections
D.5.b.(1)(a) [Municipal Development Planning] and D.5.b.(1)(b) [Municipal
construction Activities] above, as appropriate for the audience being educated.
The education program shall also educate these groups on the importance of
educating all construction workers in the field about stormwater issues and BMPs
through formal or informal training.

D.5.(b)(3): Each Copermittee shall collaboratively conduct or participate in
development and implementation of a plan to educate residential, general public,
and school children target communities. The plan shall evaluate use of mass
media, mailers, door hangers, booths at public events, classroom education, field
trips, hands-on experiences, or other educational methods. ¢

160 SUSMP is defined in Attachment C of the test claim permit as: “A plan developed to
mitigate the impacts of urban runoff from Priority Development Projects.” Exhibit X,
Test Claim, filed June 20, 2008, page 351 (Order No. 2007-0001, Attachment C).

1617 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
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These new state-mandated activities are identified in Section IV.B.1.c. of the
Parameters and Guidelines.

In addition, the collaboration required in Part D.5.b.3 (educating residential, the general
public, and school children) is required by the first sentence in Part L.1. The
Commission approved the requirements in Part L.1. for the copermittees to collaborate
with all other copermittees to address new common issues, and to plan and coordinate
the newly mandated activities.'®? Part D.5.b.3. also requires the copermittees to
“collaboratively conduct or participate in development and implementation of a plan to
educate residential, general public and school children target communities.”'®® Thus,
this portion of the Parameters and Guidelines references both Part D.5.b.3. and the first
sentence in Part L.1..

The claimants also request reimbursement for the following costs and activities they
allege are reasonably necessary to comply with the mandate:

e Program Development. Claimant’s costs, to develop an educational
program for the target communities and the costs of preparation,
collaboration, and development of the educational program, training,
policy development, establishment of procedures, and updates to the
same. While program development tasks are generally one-time
costs, the permit requires measureable increases in knowledge and
measurable changes in behavior, which necessitate annual reviews
and periodic updates to the program; therefore these costs are also
included.

¢ Reporting and Tracking Policies and Procedures: Claimant’'s
personnel costs to develop, update and implement reporting and
tracking policies and procedures.

e Data Tracking and Analysis: Claimant’s costs to implement and update data
tracking and analysis methods and procedures and personnel costs to

F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted
May 26, 2023, pages 74, 78-84, 141-143.

162 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 112, 150.

163 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 82-83.
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develop and maintain data tracking methods or systems and performing data
tracking and analysis for reports to the Regional Water Quality Control Board,
as well as the costs of purchases of and upgrades to equipment, hardware,
and software necessary to support data tracking, analysis, and reporting in of
the reimbursable mandate in compliance with the Permit.

e Educational Materials. Claimant’s personnel and printing costs to
develop, produce, and distribute educational materials and related
reporting to document the efforts.

e Employee and Vendor Annual Training. Claimant’s costs to develop,
update, and conduct training of staff responsible for providing
education to target communities and the costs of training of all claimant
and vendor employees who perform tasks necessary to implement
educational functions during the life of the Permit.

e Education of Target Audiences. Claimant’s personnel and printing
costs to implement and conduct educational programs for the target
communities.

e Report Writing. Claimant’s personnel costs to develop and write
reports to the Regional Water Quality Control Board.

e Employee Supervision and Management. (See Section IV.A).

e Contracted Services. (See Section IV.A).164

The Water Boards comment that there is insufficient detail for the first two activities:
report tracking policies and procedures and data tracking and analysis.'®® They also
recommend that the claimants prorate personnel and other costs to ensure only the
approved activities are reimbursed. And to the extent that Program Development
incorporates a hydromodification management plan or low impact development, the
copermittees must segregate those costs to avoid seeking improper reimbursement. 66
As to data tracking and analysis, the Water Boards state that claimants have not
identified the computer upgrades or why they are necessary to perform the
reimbursable activities. The Water Boards also object to purchasing computer
equipment and upgrades unless they are limited to what is necessary to comply with the
permit and segregated for reimbursable activities. According to the Water Boards, the

164 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 44-45.

165 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 12.

166 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, pages 12-13.
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claimants should be required to transparently demonstrate what percentage of
computer equipment is reimbursable beyond the prior permit.'67

Regarding educational materials, the Water Boards again request specificity and
proration of costs. And to the extent that the educational materials incorporate a
hydromodification management plan or low impact development, the copermittees must
segregate those costs to avoid seeking improper reimbursement.®® The Water Boards
also disagree that vendor training should be reimbursable, and say that vendor costs
should be prorated to only the reimbursable activities in the permit.'®® Regarding
educating target audiences and report writing, the Water Boards again criticize a lack of
specificity, and recommend that report writing be prorated to exclude activities that are
not reimbursable.’7°

As to employee supervision and management and contracted services, the Water
Boards again assert that the claimants should demonstrate how their supervising work
is limited to the mandated provisions. And the Water Boards repeat their argument that
service contract costs should only be allowed if the claimants can demonstrate, through
a cost-benefit analysis, that they are the most cost effective and reasonable way to
comply with the mandate. "

In response to the Water Boards, the claimants revised their proposed reimbursable
activities to specify only the reimbursable activities that are reasonably necessary, and
agree that only prorated costs are appropriate. The claimants also explain that
Educational Program Development activities that incorporate hydromodification
management plan activities or low impact development activities are now explicitly
prohibited in the claimant’s revised proposed Parameters and Guidelines.’”? In
response to the Water Boards’ comments on data tracking and analysis, the claimants
state that computer and software upgrades are necessary to comply with the updated
data tracking and analysis requirements in the test claim permit. Because computer
systems vary among the claimants, the claimants propose that each jurisdiction claim

167 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, pages 12, 13.

168 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, pages 13.

169 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, pages 6, 13.

170 Exhibit D, Water Boards’ Combined Comments on the Proposed Parameters and
Guidelines, filed September 16, 2010, pages 6, 13.

71 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, pages 8-9, 12.

172 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 13
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upgrades that fit their system, which would be “disclosed and justified on reimbursement
claim forms submitted to SCO in accordance with their Mandated Cost Manual. .. ."'73
In response to the Water Boards’ comments on educational materials, the claimants
revised their proposed reimbursable activities to specify only the reimbursable activities
that are reasonably necessary, and agree that only prorated costs are appropriate, and
have inserted activities that are not reimbursable.'”* The claimants disagree with the
Water Boards regarding vendor training, stating “[w]hile vendors’ employees do not
generally require additional training to meet the Claimants’ needs, if this is not the case,
Claimants may recover such additional training costs as may be necessary in utilizing
new types of equipment and/or protocols.”'”® The claimants revised their proposed
activities for education of target audiences and report writing to increase specificity and
agree that proration is appropriate.’”® As to employee supervision and management
and contracted services, the claimants state that they will follow the Mandated Cost
Manual in identifying supervisory costs and will not claim those costs as both direct and
indirect. The claimants disagree with the Water Boards regarding performing a cost
benefit analysis to determine whether contracting out is the most cost effective method
to comply with the mandate. Rather, the claimants rely on the Mandated Cost Manual,
which they quote as saying that contracted services are allowable if “the local agency
lacks the staff resources or necessary expertise, or it is economically feasible to hire a
contractor to perform the mandated activity.”'””

First, the Commission agrees with the claimants that developing and implementing the
educational program for residential communities, the general public, and school children
is expressly required by the plain language of Part D.5.b.3., which states: “Each
Copermittee shall collaboratively conduct or participate in development and
implementation of a plan to educate residential, general public, and school children
target communities.”'7®

173 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 12, 13, 22-23.

174 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 3-5, 23.

175 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 24.

176 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 4-5, 24.

77 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 13, 22.

178 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
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However, the introductory paragraph in Part D.5. and language in Part D.5.b.1.-2.
mandate that each copermittee only implement an education program for the other
target communities (municipal departments and personnel, new development and
construction) and does not expressly require that the claimants develop those
programs.’”® In construing regulations and statutes, it is a well-established rule that the
use of different words indicates that different meanings are intended.'® So the
requirement in D.5.b.3., for “development and implementation” of the residential,
general public and school district programs indicates a different meaning than the
requirement in Parts D.5., D.5.b.1., and D.5.b.2., for only implementation of the
education programs for municipal staffs, elected officials, planning boards, project
applicants, and community planning groups. Education programs for municipal
departments and personnel, as well as for developers and construction site owners
were also required under the prior permit.'®" Moreover, there is no evidence in the
record that developing a program for these other target communities is reasonably
necessary to comply with the mandate. Thus, only implementing the educational
programs for these target communities is eligible for reimbursement and the parameters
and guidelines make it clear that reimbursement is not required to develop these
programs.

In addition, the educational program required by Part D.5. is ongoing. The program is
part of the Jurisdictional Urban Runoff Management Program (JURMP) and is,
therefore, subject to the Program Effectiveness Assessment requirements of Part I.1. of
the test claim permit, which requires that the program be annually assessed to identify
modifications and improvements needed to maximize effectiveness. 82

F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted
May 26, 2023, pages 82-83., see also Exhibit X, Test Claim, filed June 20, 2008, page
300 (Order No. R9-2007-0001).

179 Exhibit X, Test Claim, filed June 20, 2008, pages 297-300 (Order No. R9-2007-
0001).

180 Trancas Property Owners Assoc. v. City of Malibu (1998) 61 Cal.App.4th 1058,
1061. The California Supreme Court said that using different words “is significant” to
show a different intention existed. Committee of Seven Thousand v. Superior Court
(1988) 45 Cal.3d 491, 507.

181 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 79-83.

182 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
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As to the claimants’ proposed activities and costs, the pro rata direct costs of employee
supervision and management, materials and supplies, fixed assets (including computer
equipment), training, and contracted services that relate directly to the state-mandated
activities may be claimed under Section V.A. of the Parameters and Guidelines, and are
subject to the Controller’s audit.'®3

However, the Commission finds that the claimants’ remaining proposed reasonably
necessary activities are either overbroad or not supported by evidence in the record.

The claimants requested activities of “reporting” and “report writing,” are required by
Part J.a.3.i. of the test claim permit, but neither they nor Part J.a.3.i. were pled in this
Test Claim. The Commission’s regulations are clear that “[a]ctivities required by
statutes, regulations and other executive orders that were not pled in the test claim may
only be used to define reasonably necessary activities to the extent that compliance
with the approved state-mandated activities would not otherwise be possible.”'84

Moreover, there is no evidence in the record that the claimants’ remaining proposed
activities (tracking policies and procedures, data tracking and analysis, and annual
training for vendors) are reasonably necessary to perform the state-mandated education
and training, so they are denied. Proposed reasonably necessary activities must be
supported by substantial evidence in the record explaining why they are necessary to
perform the state-mandate in accordance with the Government Code and Commission’s
regulations.’ In addition, section 1187.5 of the Commission’s regulations requires that
oral or written representations of fact shall be under oath or affirmation, and all written
representations of fact must be signed under penalty of perjury by persons who are
authorized and competent to do so.

Thus, Section IV.B.1.c. of the Parameters and Guidelines identify the reimbursable
activities as follows:

F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, page 100. According to declarations in the Test Claim record, including
this by Jon Van Rhyn of the County of San Diego: “Compliance with these mandated
activities [in Section D.5.] requires the routine incorporation of testing and surveying
methods into the program elements to ensure that implementation is resulting in the
targeted outcomes. To comply with this mandate, the County expects to expend 288
hours of staff time in FY 2008-09, and each year thereafter, to develop, administer and
analyze surveys and tests.” Exhibit X, Test Claim, filed June 20, 2008, page 589.
(Declaration of Jon Van Rhyn, Water Quality Manager, County of San Diego.)

183 Government Code section 17561.
184 California Code of Regulations, title 2, section 1183.7(d).

185 Government Code sections 17557(a), 17559; California Code of Regulations, title 2,
sections 1183.7(d) and 1187.5.
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c. Educational Component (Parts D.5.a.(1), D.5.a.(2), D.5.b.(1)(a),
D.5.b.(1)(b)(iii.-vi.), D.5.b.(1)(c), D.5.b.(1)(d), D.5.b.(2), D.5.b.(3),
and the first sentence in Part L.1.)

i. Each copermittee shall educate each target community (municipal
departments, construction site owners and developers, industrial
owners and operators, commercial owners and operators, the
residential community, the general public, and school children) on the
following topics: erosion prevention, non-stormwater discharge
prohibitions, and BMP types: facility or activity specific, LID, source
control, and treatment control. (D.5.a.(1).)

The educational programs shall emphasize underserved target
audiences, high-risk behaviors, and “allowable” behaviors and
discharges, including various ethnic and socioeconomic groups and
mobile sources. (D.5.a.(2).)

ii. Implement an education program so that planning boards and elected
officials, if applicable, have an understanding of: (i) Federal, state, and
local water quality laws and regulations applicable to Development
Projects; and (ii) The connection between land use decisions and short
and long-term water quality impacts (i.e., impacts from land
developments and urbanization). (D.5.b.(1)(a).)

iii. Implement an education program so that planning and development
review staffs as well as planning boards and elected officials have an
understanding of: (iii) How to integrate LID BMP requirements into the
local regulatory program(s) and requirements; (iv) Methods of
minimizing impacts to receiving water quality resulting from
development, including: [1] Storm water management plan
development and review; [2] Methods to control downstream erosion
impacts; [3] Identification of pollutants of concern; [4] LID BMP
techniques; [5] Source control BMPs; and [6] Selection of the most
effective treatment control BMPs for the pollutants of concern.”
(D.5.b.(1)(a).)

iv. Implement an education program that includes annual training prior to
the rainy season for its construction, building, code enforcement, and
grading review staffs, inspectors, and other responsible construction
staff have, at a minimum, an understanding of the topics in parts
D.5.b.(1)(b)(iii), (iv), (v), and (vi) of the permit, as follows:

e Proper implementation of erosion and sediment control and other
BMPs to minimize the impacts to receiving water quality resulting
from construction activities.
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V.

vi.

Vii.

e The Copermittee’s inspection, plan review, and enforcement
policies and procedures to verify consistent application.

e Current advancements in BMP technologies.

e SUSMP [Standard Urban Storm Water Mitigation Plan]
requirements including treatment options, LID BMPs, source
control, and applicable tracking mechanisms. (D.5.b.(1)(b)(iii) -
(vi).)

Each Copermittee shall train staff responsible for conducting storm

water compliance inspections and enforcement of industrial and

commercial facilities at least once a year. Training shall cover
inspection and enforcement procedures, BMP implementation, and
reviewing monitoring data. (D.5.b.(1)(c).)

Municipal Other Activities — Each Copermittee shall implement an
education program so that municipal personnel and contractors
performing activities which generate pollutants have an understanding
of the activity specific BMPs for each activity to be performed.
(D.5.b.(1)(d).)

As early in the planning and development process as possible and all
through the permitting and construction process, implement a program
to educate project applicants, contractors, property owners, and
community planning groups who are not developers or construction
site owners. The education program shall provide an understanding of
the topics listed in Sections D.5.b.(1)(a) [Municipal Development
Planning] and D.5.b.(1)(b) [Municipal construction Activities] above, as
appropriate for the audience being educated. The education program
shall also educate these groups on the importance of educating all
construction workers in the field about stormwater issues and BMPs
through formal or informal training. (D.5.b.(2).)

Reimbursement is not required to develop any of the educational
programs described above in D.5.a., D.5.b.(1), or D.5.b.(2) of the permit.

Reimbursement is also not required to educate developers and
construction site owners on the topics listed in D.5.b.(2).86

186 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, page 82.
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viii.Each Copermittee shall collaboratively conduct or participate in
development and implementation of a plan to educate residential,
general public, and school children target communities. The plan shall
evaluate use of mass media, mailers, door hangers, booths at public
events, classroom education, field trips, hands-on experiences, or
other educational methods. (D.5.b.(3).)

3. Watershed Urban Runoff Management Program (Section IV.B.2. of the
Parameters and Guidelines)

The Commission partially approved reimbursement for the new mandated activities
required by Parts E.2.f. and E.2.g. of the test claim permit, addressing the Watershed
Urban Runoff Management Program (WURMP), as follows: 8"

Each Copermittee shall collaborate with other Copermittees within its
WMA(s) [Watershed Management Area] identified in Table 4 [of the
permit] to develop and implement an updated Watershed Urban Runoff
Management Program for each watershed. Each updated Watershed
Urban Runoff Management Program shall meet the requirements of
section E of this Order, reduce the discharge of pollutants from the MS4 to
the MEP [maximum extent practicable], and prevent urban runoff
discharges from the MS4 from causing or contributing to a violation of
water quality standards. At a minimum, each Watershed Urban Runoff
Management Program shall include the elements described below:

f. Watershed Activities

187 Watershed is defined in Attachment C of the test claim permit as: “That
geographical area which drains to a specified point on a water course, usually a
confluence of streams or rivers (also known as drainage area, catchment, or river
basin).” Exhibit X, Test Claim, filed June 20, 2008, page 352 (Order No. R9-2007-0001,
Attachment C).

Watershed Urban Runoff Management Plan is defined in Attachment C of the test claim
permit as: “A written description of the specific watershed urban runoff management
measures and programs that each watershed group of Copermittees will implement to
comply with this Order and ensure that pollutant discharges in urban runoff are reduced
to the MEP and do not cause or contribute to a violation of water quality standards.”
Exhibit X, Test Claim, filed June 20, 2008, page 352 (Order No. R9-2007-0001,
Attachment C).

The Watershed Management Areas (WMAs) identified in the test claim permit are:
Santa Margarita River, San Luis Rey River, Carlsbad, San Dieguito River, Pefiasquitos,
Mission Bay, San Diego River, San Diego Bay, and Tijuana River. (Exhibit X, Test
Claim, filed June 20, 2008, pages 303-304 (Order No. R9-2007-0001, Table 4).)
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(1) The Watershed Copermittees shall identify and implement Watershed
Activities that address the high priority water quality problems in the WMA.
Watershed Activities shall include both Watershed Water Quality Activities
and Watershed Education Activities. These activities may be implemented
individually or collectively, and may be implemented at the regional,
watershed, or jurisdictional level.

(a) Watershed Water Quality Activities are activities other than education
that address the high priority water quality problems in the WMA. A
Watershed Water Quality Activity implemented on a jurisdictional basis
must be organized and implemented to target a watershed’s high priority
water quality problems or must exceed the baseline jurisdictional
requirements of section D of this Order.

(b) Watershed Education Activities are outreach and training activities that
address high priority water quality problems in the WMA.

(2) A Watershed Activities List shall be submitted with each updated
Watershed Urban Runoff Management Plan (WURMP) and updated
annually thereafter. The Watershed Activities List shall include both
Watershed Water Quality Activities and Watershed Education Activities,
along with a description of how each activity was selected, and how all of
the activities on the list will collectively abate sources and reduce pollutant
discharges causing the identified high priority water quality problems in the
WMA.

(3) Each activity on the Watershed Activities List shall include the following
information:

(a) A description of the activity;

(b) A time schedule for implementation of the activity, including key
milestones;

(c) An identification of the specific responsibilities of Watershed
Copermittees in completing the activity;

(d) A description of how the activity will address the identified high priority
water quality problem(s) of the watershed;

(e) A description of how the activity is consistent with the collective
watershed strategy;

(f) A description of the expected benefits of implementing the activity; and
(g) A description of how implementation effectiveness will be measured.

(4) Each Watershed Copermittee shall implement identified Watershed
Activities pursuant to established schedules. For each Permit year, no less
than two Watershed Water Quality Activities and two Watershed
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Education Activities shall be in an active implementation phase. A
Watershed Water Quality Activity is in an active implementation phase
when significant pollutant load reductions, source abatement, or other
quantifiable benefits to discharge or receiving water quality can
reasonably be established in relation to the watershed’s high priority water
quality problem(s). Watershed Water Quality Activities that are capital
projects are in active implementation for the first year of implementation
only. A Watershed Education Activity is in an active implementation
phase when changes in attitudes, knowledge, awareness, or behavior can
reasonably be established in target audiences.

g. Watershed Copermittees shall collaborate to develop and implement
the Watershed Urban Runoff Management Programs. Watershed
Copermittee collaboration shall include frequent regularly scheduled
meetings. 188

These activities are identified in Section IV.B.2. of the Parameters and Guidelines.

In addition, the first sentence in Part L.1. of the test claim permit approved by the
Commission requires copermittee collaboration “to address common issues, [and]
promote consistency among Watershed Urban Runoff Management Programs” and,
therefore, this section of the Parameters and Guidelines also references the first
sentence in Part L.1..189 As indicated above, reimbursement for collaboration is limited
to activities approved by the Commission in the Test Claim Decision (to collaborate on
an updated WURMP for each listed watershed). The prior permit also required a
WURMP and required the copermittees to collaborate to address common issues to
promote consistency among WURMPs, so collaboration is required only on the updated
WURMP as described in the activities listed in the Parameters and Guidelines.%°

188 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 72-77 (Emphasis added.)

189 Exhibit X, Test Claim, filed June 20, 2008, page 329 (Order No. R9-2007-0001).

190 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.q,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 90, 111. According to the Decision: “Part L.1 of the 2007 permit,
the first paragraph in L. requiring collaboration, is identical to part N. of the 2001 permit.
The Commission finds, however, that the collaboration is a new program or higher level
of service because it now applies to all the activities that are found to be a new program
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The claimants also request reimbursement for the following costs and activities they
allege are reasonably necessary:

e Working Body Support and Representation: Claimant’s costs to organize and
administer the Watershed Urban Runoff Management Program (“WURMP?”)
Working Bodies.'®' And the costs incurred 1) to perform the responsibilities of
chairs, %2 co-chairs, and secretaries, % 2) attend and participate at meetings
(including preparation and travel time), 3) other activities required for planning,
discussion, and coordination such as telephone calls, emails, and video
conferencing. Required tasks include 1) developing and distributing meeting
agendas and notes, and 2) distributing, presenting, reviewing, and approving any
of the Watershed Work Products described below.

e Collaborative Watershed Work Product Development. Claimant’s Personnel
costs to develop and update WURMP Work Products and the costs of such
activities, including:

e Watershed Urban Runoff Management Programs (“WURMPs”). A
WURMP that includes all the elements described in Permit Part E.2.;

or higher level of service in the analysis above (i.e., not in the 2001 permit) including the
Regional Urban Runoff Management Program.”

1917 Permit Part E.2.g. requires the collaborative development and implementation of a
WURMP for each of the following Watershed Management Areas (“WMASs”): 1) Santa
Margarita River; 2) San Luis Rey River; 3) San Dieguito River; 4) Pefiasquitos; 5)
Mission Bay; 6) San Diego River; 7) San Diego Bay; 8) Tijuana River. Exhibit X, Test
Claim, filed June 20, 2008, pages 302-304 (Order No. R9-2007-0001, Table 4).

192 MOU Section | defines a Chair as follows: “Chair means presiding over and
providing leadership and direction to a Working Body. This includes serving as a point
of contact to external entities such as the Regional Board staff, stakeholders, and
industry groups, soliciting group input on and developing meeting content, facilitating
meetings, and coordinating with the Secretary or Working Body Support staff to finalize
work products for distribution to the Working Body. Chair responsibilities may also be
divided between Co-Chairs.”

193 MOU Section | defines a Secretary as follows: “Secretary means a person who
takes responsibility for the records, correspondence, minutes, or notes of meetings, and
related affairs of a working body. This includes: maintaining group contact lists;
preparing and sending out meeting notifications and agendas; arranging for meeting
rooms and equipment; taking, preparing, and finalizing meeting minutes or notes; and,
coordinating with the Chair or Working Body Support staff to organize and distribute
work products to the Working Body.”
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Watershed Activities Lists. Any Watershed Quality Activity'%* or
Watershed Education Activity'®> necessary to meet the requirements of
Permit Part E.2.f.(2), to include any or all of the minimum information
identified in Permit Part E.2.f.(3);

Annual WURMP Work Plans and Budgets. Any Work Plan or Budget
developed to support the implementation of a WURMP;

WURMP Annual Reports. Both the annual report content provided by
individual Watershed Copermittees and the completion of the consolidated
WURMP Annual Report;

Watershed Specific Standards: 1) Watershed reporting, assessment, and
program data and information management standards; and 2) standards
and approaches for watershed-level management of specific source
categories or types. It applies to work products developed by individual
Copermittees, their consolidation into comprehensive, watersheds
standards documents, and periodic updates as necessary for each;

Working Body Status Reports: Watershed Working Body status reports
developed for dissemination to Copermittees and interested parties.
Status reports typically describe Watershed Working Body activities and
accomplishments, success in completing scheduled tasks, and key issues,
activities, and tasks to be addressed; and

Other Watershed Work Products. Any Watershed Working Body Work
Product not specifically identified above, but required to achieve or
maintain compliance with Permit Part E.2.

Watershed Implementation of Programs and Activities. Claimant’s costs
for the ongoing implementation of programs and activities funded and/or
conducted at the watershed level and Watershed programs and activities
costs including:

Watershed Water Quality Activities
Watershed Education Activities

Other programs and activities required to implement the WURMP

Implementation costs associated with these programs and activities including:

194 Watershed quality activities are “activities other than education that address high
priority water quality problems in the WMA.”

195 Watershed education activities are “Outreach and training activities that address high
priority water quality problems in the WMA.”
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e Materials production and distribution, equipment, supplies, fees, media
purchases, and other costs associated with program implementation.

e Equipment. The actual cost of purchasing, renting, leasing, or contracting
for vehicles and equipment to perform watershed activities mandated by
the Permit. This includes one-time costs for vehicle and equipment
purchases and corresponding equipment depreciation costs.

¢ Vehicle and Equipment Maintenance. Annual vehicle and equipment
maintenance costs, including parts, supplies (e.g., water), and Personnel
Costs. This also includes the costs of operating, renting, leasing, or
contracting for facilities to store and maintain the vehicles and/or
equipment and supplies.

e Fuel. The actual cost of the fuel for the vehicles and equipment
performing watershed activities mandated by the Permit.

e Reporting and Tracking Policies and Procedures. Claimant’s personnel
costs to develop, update, and implement each WMA activity and tracking
policies and procedures.

e Data Tracking and Analysis. Claimant’s costs to develop, update, and
implement data tracking and analysis methods and procedures for reports
to the Regional Water Quality Control Board and costs of purchases and
upgrades to equipment, hardware, software necessary to support data
tracking, analysis, and reporting in compliance with the Permit and subject
to the reimbursable mandate.

e Report Writing. Claimant’s personnel costs to develop and write reports to
the Regional Water Quality Control Board.

e Employee and Vendor Annual Training. Claimant’s costs to develop,
update, and conduct training of staff responsible for developing or
conducting WMA activities and costs of training of all claimant and vendor
employees who perform tasks necessary to implement these functions
during the life of the Permit.

e Cost Accounting and Documentation. Claimant’s personnel costs to
monitor and conduct cost accounting for all expenditures incurred in
accordance with WURMP development and implementation and costs of
documenting and monitoring expenditures incurred in developing and
distributing budget balance and expenditure reports, and claim submittal
forms and costs of individual Copermittee activities in developing and
maintaining data tracking methods or systems, and of performing data
tracking and analysis (including staff training), as well as the costs of
purchases and upgrades to equipment, hardware, and software necessary
to support expenditure tracking, analysis and reporting.
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e Coordination. Claimant’s personnel costs, to coordinate WURMP Working
Body content, issues, programs, and activities with organizations and
parties outside the claimant’s jurisdiction and the costs of coordination
with Regional Board staff, participation at professional organizations and
societies, and representation on applicable California Stormwater Quality
Association (“CASQA”) working bodies.

e Employee Supervision and Management. (See Section IV.A).

e Contracted Services. (See Section IV.A).19

The Water Boards comment that the claimants use too many vague, non-specific
phrases regarding the WURMP. They say that after nearly four years of
implementation, the claimants should be able to specifically describe the necessary
tasks to perform the WURMP, as well as anticipated changes over the remainder of the
permit term. The Water Boards also repeat their comments about vendor training and
computer upgrades, and they question specific costs proposed for equipment and
vehicle and equipment maintenance, as well as facilities to store and maintain vehicles
and equipment. The Water Boards state that WURMP may require vehicles only to
attend meetings, and it is unlikely that cars would be purchased exclusively for WURMP
activities, so the claimants should be required to specify and prorate costs for only
WURMP activities. %"

The claimants respond that they have increased specificity and deleted catch-all
phrases and categories in their proposed activities. The claimants disagree that vendor
training is not recoverable, and agree that computer equipment must be prorated to
apply only to the reimbursable activities. As to vehicles, the claimants agree that the
WURMP activities do not generally require vehicles and equipment to implement, but
because the claimants attend meetings, mileage for required travel should be
reimbursable. 98

First, as stated earlier, pro rata direct costs for employee supervision and management,
materials and supplies, fixed assets, travel (including mileage), and contracted services
that relate directly to the state-mandated activities may be claimed under Section V.A.

However, the proposed reporting and report writing activities are required by Parts
J.1.b. and J.3.b. of the test claim permit, which were not pled in the Test Claim. The
Commission’s regulations are clear that “[a]ctivities required by statutes, regulations and

196 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 49-52.

197 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, pages 13-14.

198 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 24-26.
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other executive orders that were not pled in the test claim may only be used to define
reasonably necessary activities to the extent that compliance with the approved state-
mandated activities would not otherwise be possible.”'®® Reporting and report writing
do not define the state-mandated activities the Commission approved, so they are not
eligible for reimbursement.2%°

Moreover, there is no evidence in the record that any of the activities proposed by the
claimants are reasonably necessary to comply with the mandate to update the WURMP
as specified. Proposed reasonably necessary activities must be supported by
substantial evidence in the record explaining why they are necessary to perform the
state-mandated activity in accordance with the Government Code and Commission’s
regulations.??! Section 1187.5 of the Commission’s regulations also requires that oral
or written representations of fact shall be under oath or affirmation, and all written
representations of fact must be signed under penalty of perjury by persons who are
authorized and competent to do so.

In addition, the claimants’ proposed reasonably necessary activities are overbroad.
Reimbursement for the costs to “organize and administer the Watershed Urban Runoff
Management Program (“WURMP”) Working Bodies” is consistent with the copermittees’
MOU, which establishes several working bodies the MOU defines as: “Committees,
Subcommittees, Workgroups, Sub-workgroups, or any other group of Copermittees
assembled to conduct work required by, for, or in furtherance of, compliance with the
Permit ...”?°2 The MOU established a WURMP sub-workgroup to meet four times per
year, unless otherwise approved by all the copermittees, to develop and implement the
WURMP and the watershed activities required by the test claim permit.2°> However, the
prior permit also required a WURMP and required the copermittees to collaborate to
address common issues and to promote consistency among the WURMPs, and
required the MOU to provide a management structure that identified joint responsibilities
and collaborative arrangements, so the working bodies were likely organized under the
prior permit's MOU.2%4 The Test Claim Decision limited reimbursement for collaboration

199 California Code of Regulations, title 23, section 1183.7(d).
200 California Code of Regulations, title 2, section 1183.7(d).

201 Government Code sections 17557(a), 17559; California Code of Regulations, title 2,
sections 1183.7(d) and 1187.5.

202 Exhibit X, Test Claim, filed June 20, 2008, page 499 (MOU).
203 Exhibit X, Test Claim, filed June 20, 2008, page 527 (MOU).

204 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.g., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted
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to the new activities in Part E.2.f., which the Commission found mandated a new
program or higher level of service.?%® Thus, substantial evidence in the record is
required to show that the costs incurred to “organize and administer the WURMP
Working Bodies” is reasonably necessary to comply with the mandate to “develop and
implement an updated Watershed Urban Runoff Management Program.” In addition,
the claimant’s reimbursement request for developing and updating WURMP work
products “that includes all the elements described in Permit Part E.2.” is overly broad,
as the Commission only approved Parts E.2.f. (watershed activities, including
watershed education activities) and E.2.g. (copermittee collaboration) for
reimbursement.

Accordingly, the Parameters and Guidelines identify the following reimbursable
activities:

1. Watershed Urban Runoff Management Program (WURMP) (Parts
E.2.f, E.2.g, and the first sentence in Part L.1..)

a. Each Copermittee shall collaborate with other Copermittees within its
Watershed Management Area identified in Table 4 of the test claim permit,
with frequent regularly scheduled meetings, to develop and implement an
updated WURMP for each watershed to reduce the discharge of
pollutants from the MS4 to the MEP (maximum extent practicable) and
prevent urban runoff discharges from the MS4 from causing or
contributing to a violation of water quality standards, as specified below.

b. Update the WURMP to include and implement only the following
elements:

i. Watershed Activities that address the high priority water quality
problems in the WMA. Watershed Activities shall include both
Watershed Water Quality Activities and Watershed Education

May 26, 2023, page 90. See also pages 111-112 for a discussion of the MOU under
the prior permit.

205 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.g, D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, page 90. The Decision states: “As to part E.2.g., although the 2001 (in
parts J.1. & J.2.) and 2007 permits both require copermittee collaboration in developing
and implementing the Watershed Urban Runoff Management Plan, copermittee
collaboration is a new program or higher level of service because the WURMP is greatly
expanded over the 2001 permit in part E.2.f as discussed above. This means that new
collaboration is required to develop and implement the watershed activities in part
E.2.f.
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Activities. Watershed Water Quality Activities are activities other than
education that address the high priority water quality problems in the
WMA. A Watershed Water Quality Activity implemented on a
jurisdictional basis must be organized and implemented to target a
watershed’s high priority water quality problems or must exceed the
baseline jurisdictional requirements of section D of this Order.
Watershed Education Activities are outreach and training activities that
address high priority water quality problems in the WMA.2% These
activities may be implemented individually or collectively, and may be
implemented at the regional, watershed, or jurisdictional level.

ii. Submit a Watershed Activities List with each updated WURMP and
updated annually thereafter. The Watershed Activities List shall include
both Watershed Water Quality Activities and Watershed Education
Activities, along with a description of how each activity was selected,
and how all of the activities on the list will collectively abate sources
and reduce pollutant discharges causing the identified high priority
water quality problems in the WMA.

iii. Each activity on the Watershed Activities List shall include the
following information:

e A description of the activity;

e A time schedule for implementation of the activity, including
key milestones;

¢ An identification of the specific responsibilities of Watershed
Copermittees in completing the activity;

e A description of how the activity will address the identified
high priority water quality problem(s) of the watershed;

e A description of how the activity is consistent with the
collective watershed strategy;

e A description of the expected benefits of implementing the
activity; and

e A description of how implementation effectiveness will be
measured.

c. Each Watershed Copermittee shall implement identified Watershed
Activities pursuant to established schedules. For each Permit year,
no less than two Watershed Water Quality Activities and two

206 Exhibit X, Test Claim, filed June 20, 2008, page 143 (Order No. R9-2007-0001, Part
E.2f1.a. &b.).
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Watershed Education Activities shall be in an active implementation
phase. A Watershed Water Quality Activity is in an active
implementation phase when significant pollutant load reductions,
source abatement, or other quantifiable benefits to discharge or
receiving water quality can reasonably be established in relation to
the watershed’s high priority water quality problem(s). Watershed
Water Quality Activities that are capital projects are in active
implementation for the first year of implementation only. A
Watershed Education Activity is in an active implementation phase
when changes in attitudes, knowledge, awareness, or behavior can
reasonably be established in target audiences.

4. Regional Urban Runoff Management Program (Part IV.B.3. of the
Parameters and Guidelines)

The Commission approved the following new state-mandated activities based on Parts
F.1.— F.3. of the test claim permit relating to the Regional Urban Runoff Management
Program (RURMP):207

Each copermittee shall collaborate with the other Copermittees to develop,
implement, and update as necessary a RURMP that meets the
requirements of section F of the permit, reduces the discharge of
pollutants from the MS4 to the MEP, and prevents urban runoff discharges
from the MS4 from causing or contributing to a violation of water quality
standards. The RURMP shall, at a minimum: [{]]...[1]]

1. Develop and implement a Regional Residential Education Program.
The program shall include:

a. Pollutant specific education which focuses educational efforts on
bacteria, nutrients, sediment, pesticides, and trash. If a different
pollutant is determined to be more critical for the education
program, the pollutant can be substituted for one of these
pollutants.

b. Education efforts focused on the specific residential sources of the
pollutants listed in section F.1.a.

207 RURMP is defined in Attachment C of the test claim permit as: “A written description
of the specific regional urban runoff management measures and programs that the
Copermittees will collectively implement to comply with this Order and ensure that
pollutant discharges in urban runoff are reduced to the MEP and do not cause or
contribute to a violation of water quality standards.” Exhibit X, Test Claim, filed

June 20, 2008, page 350 (Order No. R9-2007-0001, Attachment C).
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2. Develop the standardized fiscal analysis method required in section G
of the permit,2% and,

3. Facilitate the assessment of the effectiveness of jurisdictional,
watershed, and regional programs.2%°

These activities are identified in the Parameters and Guidelines, with clarifying
modifications as discussed below.

There is some overlap between Parts F.1-F.3. and other parts of the permit approved by
the Commission. For example, collaboration is also required in Part L.1., and the
Commission approved the requirement in Part L.1.. for the copermittees to collaborate
with each other to address common issues, and to plan and coordinate activities found
to mandate a new program or higher level of service.?'® Thus, the Parameters and
Guidelines identify Part L.1. together with Parts F.1-F.3.

208 Section G.2. of the Test Claim Permit describes the standardized fiscal analysis
method as follows: “As part of the Regional Urban Runoff Management Program, the
Copermittees shall collectively develop a standardized method and format for annually
conducting and reporting fiscal analyses of their urban runoff management programs in
their entirety (including jurisdictional, watershed, and regional activities). This
standardized method shall:

a. ldentify the various categories of expenditures attributable to the urban runoff
management programs, including a description of the specific items to be accounted
for in each category of expenditures.

b. Identify expenditures that contribute to multiple programs or were in existence
prior to implementation of the urban runoff management program.

c. Identify a metric or metrics to be used to report program component and total
program expenditures.”

Exhibit X, Test Claim, filed June 20, 2008, page 305 (Order No. R9-2007-0001, Part
G.2)

209 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.g., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 91-92, 96, 144-145.

210 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 109-112, 150.
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However, the requirement in Part F.3., that the RURMP be developed and implemented
to “facilitate the assessment of the effectiveness of jurisdictional, watershed, and
regional programs,” needs further interpretation. Part | also requires program
effectiveness assessment. As described in the next section below, the Commission
approved reimbursement to annually assess the jurisdictional and watershed programs,
as required by Parts 1.1. and 1.2., and to conduct a long term effectiveness assessment
(a one-time activity) that addresses the jurisdictional, watershed, and regional programs
“no later than 210 days in advance of the expiration of this [test claim permit],” as
required by Part I.5. Conducting the assessments is provided for in Part |, so “facilitate
the assessment . . . of the jurisdictional, watershed, and regional programs” does not
mean to actually assess these programs. The general rule is that materially different
language in a statute or regulation on the same or related subjects means that the
Legislature or state agency intended a different meaning.?'! In addition, it is noteworthy
that the claimants did not plead Part |.3. of the test claim permit, which addresses
annually assessing the effectiveness of the regional program, so this activity is not
eligible for reimbursement.2’? Neither the test claim permit, nor the Fact Sheet, explain
what “facilitate” the assessment of the effectiveness of the jurisdictional, watershed, and
regional programs means.

The best description of facilitating assessments is in the MOU, which lists the general
responsibilities of regional workgroups and sub-workgroups (or working bodies),
including their roles in facilitating consistency in the program and developing, annually
reviewing, and updating as necessary subject-specific standards for assessments. It
states in pertinent part:

The purpose of Regional Workgroups and Sub-workgroups is to provide
regional coordination of urban runoff management activities within
assigned subject areas, to develop and implement recommended
Regional General Programs, and to provide coordination of activities with
stakeholders and interested parties. Regional Workgroups are advisory to
the Management Committee through the Planning Subcommittee.
Regional Sub-workgroups are advisory to the Regional Workgroups to
which they are subordinate.

(- .. [

2" Trancas Property Owners Assoc. v. City of Malibu (1998) 61 Cal.App.4th 1058,
1061. The California Supreme Court said that using different words “is significant” to
show a different intention existed. Committee of Seven Thousand v. Superior Court
(1988) 45 Cal.3d 491, 507.

212 Exhibit X, Test Claim, filed June 20, 2008, pages 201, 209-212 (Order No. R9-2007-
0001).
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At a minimum, each Regional Workgroup and Sub-workgroup shall have
the following responsibilities within its assigned subject area:

(... M

Facilitate consistency in the development, implementation, review, and
revision of General Programs, and the development of associated reports
and work products;

Develop, annually review, and update as necessary subject-specific
standards for reporting, assessment, and data and information
management;?'3

As the claimants stated in their proposed Parameters and Guidelines:

With limited exception, all Copermittee collaboration and coordination is
carried out through these Working Bodies [pursuant to the MOU].2'4
Working Body meetings typically address regional, jurisdictional, and
watershed issues or functions concurrently because a clear separation
between them does not exist. The types of costs presented below
[proposed reasonably necessary activities] therefore apply to parts L, F,
and 1.5.215

The MOU and the claimants’ comment comport with the plain meaning of ‘facilitate.’
The courts look to dictionary definitions to determine the usual and ordinary meaning of
a term in a statute or regulation.2'® The dictionary defines “facilitate” as “to make
easier” or to “help bring out.”?'” The MOU'’s description of developing, annually
reviewing, and updating as necessary subject-specific standards for assessments fall
within that definition. Thus, the Parameters and Guidelines clarify that reimbursement
for this activity includes “facilitating consistency in the assessment programs and

213 Exhibit X, Test Claim, filed June 20, 2008, pages 513-514 (MOU). Emphasis added.

214 According to the MOU: “Working Body means Committees, Subcommittees,
Workgroups, Sub-workgroups, or any other group of Copermittees assembled to
conduct work required by, for, or in furtherance of, compliance with the Permit (Figure A
identifies the Working Bodies established in this MOU).” Exhibit X, Test Claim, filed
June 20, 2008, page 499 (MOU).

215 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 53.

216 Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th
535, 567.

217 Merriam-Webster Dictionary, facilitate, https://www.merriam-
webster.com/dictionary/facilitate#:~:text=transitive%20verb,make%20easier%20%3A%
20help%20bring%20about (accessed on June 9, 2023).
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developing, annually reviewing, and updating as necessary subject-specific standards
for the assessments.”

The claimants also request reimbursement for the following costs and alleged
‘reasonably necessary” activities:

Regional Coordination of Copermittees and Regional Working Bodies.
Claimant’s costs to develop, distribute, review, and present work products
necessary for regional planning, coordination, and collaboration amongst
Copermittees and Regional Working Bodies and the costs of written work
products, presentations at meetings, and other means of coordination and
review such as email.

Working Body Support and Representation. [Fn. omitted.] Claimant’s costs to
organize and administer the Regional Working Bodies and the costs of
activities: 1) to perform the responsibilities of chairs co-chairs, and
secretaries, 2) attend and participate in meetings (including preparation and
travel time), and 3) planning, discussion, and coordination telephone calls,
emails, and video conferencing. Required tasks include: 1) developing and
distributing meeting agendas and notes, and 2) distributing, presenting,
reviewing, and approving any of the Regional Work Products described
below.

Regional Work Product Development. Claimant’s personnel costs to develop
and update any regional work product identified in an approved Regional
Working Body Work Plan and Budget and the costs of such activities
including:

o Working Body Status Reports: Regional Working Body status reports
developed for dissemination to Copermittees and interested parties.
Status reports typically describe Regional Working Body activities and
accomplishments, success in completing scheduled tasks, and key issues,
activities, and tasks to be addressed,;

o Annual Work Plans and Budgets. Both individual Regional Working Body
Work Plans and Budgets and the Copermittees' Annual Regional Work
Plan and Regional Shared Costs Budget;

o Regional URMP Annual Reports. Both the annual report content provided
by individual Regional Working Bodies and the completion of the
consolidated Regional URMP Annual Report;

o Regional Standards. 1) Regional reporting, assessment, and program
data and information management standards; and 2) regional standards
and approaches for the management of specific source categories or
types. It applies to work products developed by individual Regional
Working Bodies, their consolidation into comprehensive, regional
standards documents, and periodic updates as necessary for each; and
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o Other Regional Work Products. Any Regional Working Body Work
Product not specifically identified above, but required by the Permit or
necessary to achieve or maintain Permit compliance. This includes, but is
not limited to:

e A formal agreement between the Copermittees that provides a
management structure for meeting the requirements of the Permit.

[Fn. omitted.]

e By-laws for the conduct of Copermittee Working Bodies.

e A standardized method and format for annually conducting and
reporting fiscal analyses of urban runoff management programs.2'®

e A Long Term Effectiveness Assessment ("LTEA") that addresses at
least the following: review and assessment of jurisdictional,
watershed, and regional program effectiveness (including analysis
of outcome levels 1-6); assessment of the effectiveness of the
Receiving Waters Monitoring Program in meeting its ability to
answer the five core management questions, and; evaluation of the
relationship of program implementation to changes in water quality.
This may also include shared or individual Copermittee costs of
collaboratively developing assessment methods and approaches,
developing or maintaining data tracking methods or systems, and of
performing data collection, tracking, management, analysis, and
reporting (including staff training), as well as purchases and
upgrades to equipment, hardware, and software necessary to
support these data management functions.

e Regional Implementation of Programs and Activities. Claimant's
personnel costs for the ongoing implementation of regionally-
funded and/or conducted programs arid costs of materials
production and distribution, equipment, supplies, fees, and media.
Regional programs and activities include:

o Education of Residential Target Audiences

o Annual Regional Effectiveness Assessments

o Programs and Activities Included as Part of the Regional URMP

e Cost Accounting and Documentation. Claimant's personnel costs to monitor
and conduct cost accounting for all expenditures incurred in accordance with
Regional Working Body Work Plans and Budgets and the Copermittees’
Annual Regional Work Plan and Regional Shared Costs Budget and costs

218 The standardized fiscal method must be submitted to the Regional Board by
January 31, 2009. It is a one-time requirement.
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associated with documenting and monitoring expenditures (e.g., developing
and distributing budget balance and expenditure reports, claim submittal
forms) incurred pursuant to approved Regional Working Body Work Plans
and Budgets. It also includes the individual Copermittee costs of developing
or maintaining data tracking methods or systems, and of performing data
tracking and analysis (including staff training), as well as the costs of
purchases and upgrades to equipment, hardware, and software necessary to
support expenditure tracking, analysis, and reporting.

e External Coordination. Claimant's personnel costs to coordinate Regional
Working Body content, issues, programs, and activities with external
organizations and parties and coordination with Regional Board staff,
participation at professional organizations and societies, and representation
on applicable California Stormwater Quality Association ("CASQA") working
bodies.

e Employee Supervision-and Management. (See Section IV.A).

e Contracted Services. (See Section IV.A).219

The Water Boards object to the proposed qualifying language such as “costs, including
personnel costs” and “costs including, but not limited to . . . .” The Water Boards are
also concerned about the lack of specificity in the claimant’s proposed language.
Further, the Water Boards disagree that training vendors is reimbursable because
vendors that bid on and carry out contracted activities should be well-versed or expert in
the services they provide.??° The Water Boards also point to the claimants’
identification of costs to purchase upgrades to equipment, hardware and software to
support data analysis, tracking and reporting, saying such costs should be limited to
those incurred after January 24, 2007 and that claimants should be required to
demonstrate that the purchases are necessary to comply with the test clam permit but
not necessary to comply with the prior permit. According to the Water Boards, the
claimants should be required to “demonstrate how they intend to exclude, in a
transparent manner, the percentage of costs of equipment and upgrades used for
unreimbursable purposes . . . in a verifiable manner.”??! Additionally, the Water Boards
specifically object to the claimant’s proposed Report of Waste Discharge (ROWD) as a

219 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 53-56.

220 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, pages 6, 15.

221 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, pages 6, 14-15.
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regional work product because a ROWD was not approved by the Commission and is
required by federal law.2%?

In rebuttal comments, the claimants revised their proposed activities to reduce open
ended and vague activities.??> The claimants disagree that they have not adequately
described the tasks necessary to perform the Regional Collaboration requirements, as
the tasks are described in the proposed activities listed above.??* The claimants also
disagree that vendor training should not be recoverable.??® The claimants acknowledge
that costs for computer equipment should be prorated to cover only the reimbursable
activities.??® The claimants also agree that the costs of preparing and submitting a
ROWD should not be reimbursable, and deleted it from their proposed activities.??’

First, the direct costs for personnel, materials and supplies, fixed assets, travel, and
contracted services that relate directly to the state-mandated activities may be claimed
under Section V.A.

Second, the claimants’ reimbursement request to organize and administer the Regional
Working Bodies and to adopt a formal agreement between the copermittees that
provides a management structure for meeting the requirements of the test claim permit
are required by Part L.1.a.3.-6. of the test claim permit that governs all copermittee
collaboration, and is accounted for as a one-time activity in Section IV.A.1. of the
Parameters and Guidelines. Similarly, conducting the Long Term Effectiveness
Assessment ("LTEA") is required by Part |.5. of the Test Claim permit, and as described
below, is identified as a one-time reimbursable activity in Section IV.A.2. of the
Parameters and Guidelines.

In addition, the reimbursement request for regional implementation of programs and
activities, including the “annual regional effectiveness assessments” is denied. As
indicated above, the claimants did not plead Part 1.3. of the test claim permit, which
addresses the regional annual effectiveness assessment.

222 Exhibit D, Water Boards’ Comments on the Proposed Parameters and Guidelines,
filed September 16, 2010, page 15.

223 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 5.

224 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 27.

225 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, pages 5-6, 27.

226 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 27.

227 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 28.
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Moreover, much of the claimants’ proposed language is overbroad and not narrowly
tailored to the state-mandated activities approved by the Commission. These include,
for example, “Claimant’s personnel costs to develop and update any regional work
product identified in an approved Regional Working Body Work Plan and Budget;” “Any
Regional Working Body Work Product not specifically identified above, but required by
the Permit or necessary to achieve or maintain Permit compliance;” “Claimant's
personnel costs to monitor and conduct cost accounting for all expenditures incurred in
accordance with Regional Working Body Work Plans and Budgets;” and “Claimant's
personnel costs to coordinate Regional Working Body content, issues, programs, and
activities with external organizations and parties and coordination with Regional Board
staff, participation at professional organizations and societies, and representation on
applicable California Stormwater Quality Association ("CASQA") working bodies.”
Reasonably necessary activities are limited to those activities necessary to comply with
the statutes, regulations and other executive orders that the Commission found impose
a state-mandated program.?%®

In addition, there is no evidence in the record that the activities identified by the
claimants are reasonably necessary to comply with the mandated activities.

Thus, Section IV.B.3. of the Parameters and Guidelines states:

3. Regional Urban Runoff Management Program (Parts F.1.-F.3., and the
first sentence of Part L.1.)

Each copermittee shall collaborate with the other Copermittees to develop,
implement, and update as necessary a Regional Urban Runoff Management
Program that reduces the discharge of pollutants from the MS4 to the MEP, and
prevents urban runoff discharges from the MS4 from causing or contributing to a
violation of water quality standards. The Regional Urban Runoff Management
Program shall include the following:

a. Develop and implement a Regional Residential Education Program which
shall include the following:

¢ Pollutant specific education which focuses educational efforts on
bacteria, nutrients, sediment, pesticides, and trash. If a different
pollutant is determined to be more critical for the education program,
the pollutant can be substituted for one of these pollutants.

e Education efforts focused on the specific residential sources of the
pollutants listed in section F.1.a. (bacteria, nutrients, sediment,
pesticides, and trash).

b. Develop the standardized fiscal analysis method required in section G of the
permit. The standardized fiscal analysis method shall:

228 California Code of Regulations, title 2, section 1183.7(d).
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¢ Identify the various categories of expenditures attributable to the urban
runoff management programs, including a description of the specific
items to be accounted for in each category of expenditures.

¢ |dentify expenditures that contribute to multiple programs or were in
existence prior to implementation of the urban runoff management
program.

c. Facilitate the assessment of the effectiveness of jurisdictional, watershed, and
regional programs. This includes facilitating consistency in the assessment
programs and developing, annually reviewing, and updating as necessary
subject-specific standards for the assessments.

5. Program Effectiveness Assessments (Sections IV.A.2., IV.B.4. of the
Parameters and Guidelines)

The Commission approved the following state-mandated activities from Parts I.1.
(annual assessment of the JURMP), and |.2. (annual assessment of the WURMP) of the
test claim permit:

1. Jurisdictional

a. As part of its Jurisdictional Urban Runoff Management Program, each
Copermittee shall annually assess the effectiveness of its Jurisdictional
Urban Runoff Management Program implementation. At a minimum,
the annual effectiveness assessment shall:

(1) Specifically assess the effectiveness of each of the following:

(@) Each significant jurisdictional activity/BMP or type of
jurisdictional activity/BMP implemented;

(b) Implementation of each major component of the
Jurisdictional Urban Runoff Management Program (Development
Planning, Construction, Municipal, Industrial/Commercial,
Residential, lllicit Discharge Detection and Elimination, and
Education); and

(c) Implementation of the Jurisdictional Urban Runoff
Management Program as a whole.

(2) Identify and utilize measurable targeted outcomes, assessment
measures, and assessment methods for each of the items listed in
section I.1.a.(1) above.
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(3) Utilize outcome levels 1-62%° to assess the effectiveness of each of
the items listed in section |.1.a.(1) above, where applicable and
feasible.

(4) Utilize monitoring data and analysis from the Receiving Waters
Monitoring Program to assess the effectiveness of each of the items
listed in section I.1.a.(1) above, where applicable and feasible.

229 Effectiveness assessment outcome levels are defined in Attachment C of the permit
as follows: “Effectiveness assessment outcome level 1 — Compliance with Activity-
based Permit Requirements — Level 1 outcomes are those directly related to the
implementation of specific activities prescribed by this Order or established pursuant to
it. Effectiveness assessment outcome level 2 — Changes in Attitudes, Knowledge, and
Awareness — Level 2 outcomes are measured as increases in knowledge and
awareness among target audiences such as residents, business, and municipal
employees. Effectiveness assessment outcome level 3 — Behavioral Changes and
BMP Implementation — Level 3 outcomes measure the effectiveness of activities in
affecting behavioral change and BMP implementation. Effectiveness assessment
outcome level 4 — Load Reductions — Level 4 outcomes measure load reductions which
quantify changes in the amounts of pollutants associated with specific sources before
and after a BMP or other control measure is employed. Effectiveness assessment
outcome level 5 — Changes in Urban Runoff and Discharge Quality — Level 5 outcomes
are measured as changes in one or more specific constituents or stressors in
discharges into or from MS4s. Effectiveness assessment outcome level 6 — Changes in
Receiving Water Quality — Level 6 outcomes measure changes to receiving water
quality resulting from discharges into and from MS4s, and may be expressed through a
variety of means such as compliance with water quality objectives or other regulatory
benchmarks, protection of biological integrity [i.e., ecosystem health], or beneficial use
attainment.” Exhibit X, Test Claim, filed June 20, 2008, pages 345-346 (Order No. R9-
2007-0001, Attachment C).
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(5) Utilize Implementation Assessment,?30 Water Quality
Assessment,?®! and Integrated Assessment,?32 where applicable and
feasible.

b. Based on the results of the effectiveness assessment, each
Copermittee shall annually review its jurisdictional activities or BMPs to
identify modifications and improvements needed to maximize
Jurisdictional Urban Runoff Management Program effectiveness, as
necessary to achieve compliance with section A of this Order.?33 The
Copermittees shall develop and implement a plan and schedule to
address the identified modifications and improvements. Jurisdictional
activities/BMPs that are ineffective or less effective than other
comparable jurisdictional activities/BMPs shall be replaced or improved
upon by implementation of more effective jurisdictional activities/BMPs.
Where monitoring data exhibits persistent water quality problems that
are caused or contributed to by MS4 discharges, jurisdictional activities
or BMPs applicable to the water quality problems shall be modified and
improved to correct the water quality problems.

c. As part of its Jurisdictional Urban Runoff Management Program Annual
Reports, each Copermittee shall report on its Jurisdictional Urban
Runoff Management Program effectiveness assessment as
implemented under each of the requirements of sections |I.1.a and I.1.b
above.

2. Watershed

230 |Implementation Assessment is defined in Attachment C of the test claim permit as an
“‘Assessment conducted to determine the effectiveness of copermittee programs and
activities in achieving measureable targeted outcomes, and in determining whether
priority sources of water quality problems are being effectively addressed.” Exhibit X,
Test Claim, filed June 20, 2008, page 347 (Order No. R9-2007-0001, Attachment C).

231 Water Quality Assessment is defined in Attachment C of the test claim permit as an
“‘Assessment conducted to evaluate the condition of non-storm water discharges, and
the water bodies which receive these discharges.” Exhibit X, Test Claim, filed

June 20, 2008, page 352 (Order No. R9-2007-0001, Attachment C).

232 Integrated Assessment is defined in Attachment C of the test claim permit as an
“‘Assessment to be conducted to evaluate whether program implementation is properly
targeted to and resulting in the protection and improvement of water quality.” Exhibit X,
Test Claim, filed June 20, 2008, page 347 (Order No. R9-2007-0001, Attachment C).

233 Section A of the permit governs prohibitions and receiving water limitations. Exhibit
X, Test Claim, filed June 20, 2008, pages 265-267 (Order R9-2007-0001.).
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a. As part of its Watershed Urban Runoff Management Program, each
watershed group of Copermittees (as identified in Table 4) shall
annually assess the effectiveness of its Watershed Urban Runoff
Management Program implementation. At a minimum, the annual
effectiveness assessment shall:

1) Specifically assess the effectiveness of each of the following:
(a) Each Watershed Water Quality Activity implemented;
(b) Each Watershed Education Activity implemented; and

(c) Implementation of the Watershed Urban Runoff Management
Program as a whole.

2) ldentify and utilize measurable targeted outcomes, assessment
measures, and assessment methods for each of the items listed in
section I.2.a.(1) above.

3) Utilize outcome levels 1-6 to assess the effectiveness of each of
the items listed in sections 1.2.a.(1)(a) and 1.2.a.(1)(b) above, where
applicable and feasible.

4) Utilize outcome levels 1-4 to assess the effectiveness of
implementation of the Watershed Urban Runoff Management Program
as a whole, where applicable and feasible.

5) Utilize outcome levels 5 and 6 to qualitatively assess the
effectiveness of implementation of the Watershed Urban Runoff
Management Program as a whole, focusing on the high priority water
quality problem(s) of the watershed. These assessments shall attempt
to exhibit the impact of Watershed Urban Runoff Management
Program implementation on the high priority water quality problem(s)
within the watershed.

6) Utilize monitoring data and analysis from the Receiving Waters
Monitoring Program to assess the effectiveness each [sic] of the items
listed in section I.2.a.(1) above, where applicable and feasible.

7) Utilize Implementation Assessment, Water Quality Assessment,
and Integrated Assessment, where applicable and feasible.

b. Based on the results of the effectiveness assessment, the watershed
Copermittees shall annually review their Watershed Water Quality
Activities, Watershed Education Activities, and other aspects of the
Watershed Urban Runoff Management Program to identify
modifications and improvements needed to maximize Watershed
Urban Runoff Management Program effectiveness, as necessary to
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achieve compliance with section A of this Order.?3* The Copermittees
shall develop and implement a plan and schedule to address the
identified modifications and improvements. Watershed Water Quality
Activities/Watershed Education Activities that are ineffective or less
effective than other comparable Watershed Water Quality
Activities/Watershed Education Activities shall be replaced or improved
upon by implementation of more effective Watershed Water Quality
Activities/Watershed Education Activities. Where monitoring data
exhibits persistent water quality problems that are caused or
contributed to by MS4 discharges, Watershed Water Quality Activities
and Watershed Education Activities applicable to the water quality
problems shall be modified and improved to correct the water quality
problems.

c. As part of its Watershed Urban Runoff Management Program Annual
Reports, each watershed group of Copermittees (as identified in Table
4) shall report on its Watershed Urban Runoff Management Program
effectiveness assessment as implemented under each of the
requirements of section |.2.a and 1.2.b above.23%

The Commission also approved reimbursement to conduct a one-time, long term
effectiveness assessment.

Long Term Effectiveness Assessment (Part 1.5.):

a. Collaborate with the other Copermittees to develop a Long Term
Effectiveness Assessment (LTEA), which shall build on the results of
the Copermittees’ August 2005 Baseline LTEA. The LTEA shall be
submitted by the Principal Permittee to the Regional Board no later
than 210 days in advance of the expiration of this Order.

b. The LTEA shall be designed to address each of the objectives listed in
section 1.3.a.(6)2% of this Order, and to serve as a basis for the
Copermittees’ Report of Waste Discharge for the next permit cycle.

234 Section A of the permit governs prohibitions and receiving water limitations. Exhibit
X, Test Claim, filed June 20, 2008, pages 265-267 (Order R9-2007-0001.)

235 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 145-149.

236 Part 1.3.a.(6) of the permit states: “At a minimum, the annual effectiveness
assessment shall: (6) Include evaluation of whether the Copermittees’ jurisdictional,
watershed, and regional effectiveness assessments are meeting the following
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c. The LTEA shall address outcome levels 1-6, and shall specifically
include an evaluation of program implementation to changes in water
quality (outcome levels 5 and 6).

d. The LTEA shall assess the effectiveness of the Receiving Waters
Monitoring Program in meeting its objectives and its ability to answer
the five core management questions. This shall include assessment of
the frequency of monitoring conducted through the use of power
analysis and other pertinent statistical methods. The power analysis
shall identify the frequency and intensity of sampling needed to identify
a 10% reduction in the concentration of constituents causing the high
priority water quality problems within each watershed over the next
permit term with 80% confidence.

e. The LTEA shall address the jurisdictional, watershed, and regional
programs, with an emphasis on watershed assessment.

1. Collaborate with all other Copermittees regulated under the permit to
address common issues, promote consistency among Jurisdictional
Urban Runoff Management Programs and Watershed Urban Runoff
Management Programs, and to plan and coordinate activities required
under this Order.2%"

The Parameters and Guidelines identify these activities in sections IV.A.2. (LTEA) and
IV.B.4. (annual program effectiveness assessments of the JURMP and WURMP).

objectives: (a) Assessment of watershed health and identification of water quality issues
and concerns. (b) Evaluation of the degree to which existing source management
priorities are properly targeted to, and effective in addressing, water quality issues and
concerns. (c) Evaluation of the need to address additional pollutant sources not already
included in Copermittee programs. (d) Assessment of progress in implementing
Copermittee programs and activities. (e) Assessment of the effectiveness of
Copermittee activities in addressing priority constituents and sources. (f) Assessment
of changes in discharge and receiving water quality. (g) Assessment of the relationship
of program implementation to changes in pollutant loading, discharge quality, and
receiving water quality. (h) Identification of changes necessary to improve Copermittee
programs, activities, and effectiveness assessment methods and strategies.” Exhibit X,
Test Claim, filed June 20, 2008, page 309 (Order No. R9-2007-0001).

237 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d(7)-(8), D.1.g., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 149-150.
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There is some overlap between Part I.5. (LTEA) and the first sentence of Part L.1. The
Commission approved the requirement in Part L.1. for collaboration among all
copermittees to address common issues, and to plan and coordinate the required new
mandated activities.?®® Thus, the Parameters and Guidelines combine Part L.1. with the
requirement in Part |.5. to collaborate.

In addition, collaborating on and submitting the long term effectiveness assessment to
the Regional Board is not an annual requirement. Rather, it is submitted once, “no later
than 210 days in advance of the expiration of the [test claim permit].”23® Therefore, this
is listed as a one-time activity in the Parameters and Guidelines.

The claimants also request reimbursement for the following alleged reasonably
necessary activities:

e Program Development. Claimant’s costs to develop and annually
update JURMP and WURMP effectiveness -assessment methods,
approaches, and documentation (e.g., policies, procedures, manuals
and forms), as well as data management systems and tools necessary
to support the implementation of effectiveness assessments.

e Program Implementation. Claimant’s personnel costs to conduct the
annual JURMP and WURMP effectiveness assessments in
accordance with the Copermittee' s effectiveness assessment program
and the requirements of Parts 1.1 and 1.2 of the Permit and the costs of
purchases and upgrades to equipment, hardware, and software
necessary to support data tracking, analysis, and reporting.

e Employee and Vendor Annual Training. Claimant's costs to develop,
update, and conduct training of staff responsible for developing or
conducting effectiveness assessments and the costs of training
claimant and vendor employees who perform tasks necessary to
implement assessment functions during the life of the Permit.

e JURMP and WURMP Modifications. Claimant's personnel costs to
modify the JURMP and WURMP based upon the results of

238 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(3), D.5, E.2.f, E.2.g,
F.1,F.2, F.3 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 112, 150.

239 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 105, 107, 149.
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effectiveness assessments in accordance with the requirements of
Parts- 1.1.b and 1.2.b of the Permit and the costs of the development
and implementation of plans and schedules to address the identified
modifications and improvements.

e Report Writing. Claimant's personnel costs to develop and write
reports required by Parts I.1.c and 1.2.c of the Permit.

e Employee Supervision and Management. (See Section IV.A).

e Contracted Services. (See Section IV.A).240

First, the direct costs for personnel, materials and supplies, fixed assets, and contracted
services that relate directly to the state-mandated activities may be claimed under
Section V.A.

In addition, the claimants’ request for reimbursement “to develop and write reports”
required as part of the annual assessments of the JURMP and WURMP is already
identified in the mandated activities. As indicated above, the Commission approved the
following activities required by Part I.1.c. and I.2.c. as reimbursable state-mandated
activities:

e As part of its Jurisdictional Urban Runoff Management Program Annual Reports,
each Copermittee shall report on its Jurisdictional Urban Runoff Management
Program effectiveness assessment as implemented under each of the
requirements of sections |.1.a and |.1.b above.?*!

e As part of its Watershed Urban Runoff Management Program Annual Reports,
each watershed group of Copermittees (as identified in Table 4) shall report on
its Watershed Urban Runoff Management Program effectiveness assessment as
implemented under each of the requirements of section I.2.a and 1.2.b above.?4?

240 Exhibit E, Claimants’ Rebuttal Comments and Revised Proposed Parameters and
Guidelines, filed November 16, 2010, page 61.

241 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 101, 147.

242 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 103, 149.
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The annual reports for the JURMP and WURMP are governed by Part J.3. of the test
claim permit, which generally requires the copermittees to submit detailed reports
containing a comprehensive description of all their activities to meet the JURMP and
WURMP requirements, including a reporting of the assessment of the effectiveness of
these programs.?*3 The claimants only claimed Part J. of the test claim permit for street
sweeping (J.3.a.(3)(c)(x.-xv.) and conveyance system cleaning (J.3.a.(3)(c)(.iv.-viii.),
which are discussed above. However, based on the Commission’s approval of Parts
I.1.c. and |.2.c. of the test claim permit, it is reimbursable to include in the annual reports
the program effectiveness assessments for the JURMP and the WURMP.

Moreover, there is no evidence in the record supporting any of the claimants’ proposed
reasonably necessary activities to comply with the mandate in Part |, so these
requested activities and costs are denied. Proposed reasonably necessary activities
must be supported by substantial evidence in the record explaining why they are
necessary to perform the state-mandated activity in accordance with the Government
Code and Commission’s regulations.?** In addition, section 1187.5 of the Commission’s
regulations requires that oral or written representations of fact shall be under oath or
affirmation, and all written representations of fact must be signed under penalty of
perjury by persons who are authorized and competent to do so.

Accordingly, Section IV.A.2. of the Parameters and Guidelines authorizes one-time
reimbursement to develop the Long Term Effectiveness Assessment as follows:

2. Long Term Effectiveness Assessment (Parts 1.5 and the first sentence in
Part L.1.):

a. Collaborate with the other Copermittees to develop a Long Term
Effectiveness Assessment (LTEA), which shall build on the results of
the Copermittees’ August 2005 Baseline LTEA. The LTEA shall be
submitted by the Principal Permittee to the Regional Board no later
than 210 days in advance of the expiration of the test claim permit.

b. The LTEA shall be designed to address each of the objectives listed
below, and to serve as a basis for the Copermittees’ Report of Waste
Discharge (ROWD) for the next permit cycle:

e Assessment of watershed health and identification of water quality
issues and concerns.

243 Exhibit X, Test Claim, filed June 20, 2008, pages 324, 327 (Order No. R9-2007-
0001, Part J.3.a.3.i., JURMP and J.3.b.2.m., WURMP).

244 Government Code sections 17557(a), 17559; California Code of Regulations, title 2,
sections 1183.7(d) and 1187.5.
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e Evaluation of the degree to which existing source management
priorities are properly targeted to, and effective in addressing, water
quality issues and concerns.

e Evaluation of the need to address additional pollutant sources not
already included in Copermittee programs.

e Assessment of progress in implementing Copermittee programs
and activities.

o Assessment of the effectiveness of Copermittee activities in
addressing priority constituents and sources.

e Assessment of changes in discharge and receiving water quality.

e Assessment of the relationship of program implementation to
changes in pollutant loading, discharge quality, and receiving water
quality.

¢ |dentification of changes necessary to improve Copermittee
programs, activities, and effectiveness assessment methods and
strategies.

c. The LTEA shall address outcome levels 1-6, and shall specifically
include an evaluation of program implementation to changes in water
quality (outcome levels 5 and 6).

d. The LTEA shall assess the effectiveness of the Receiving Waters
Monitoring Program in meeting its objectives and its ability to answer
the five core management questions. This shall include assessment of
the frequency of monitoring conducted through the use of power
analysis and other pertinent statistical methods. The power analysis
shall identify the frequency and intensity of sampling needed to identify
a 10 percent reduction in the concentration of constituents causing the
high priority water quality problems within each watershed over the
next permit term with 80 percent confidence.

e. The LTEA shall address the jurisdictional, watershed, and regional
programs, with an emphasis on watershed assessment.

Section IV.B.4. of the Parameters and Guidelines identifies the annual program
effectiveness assessments of the JURMP and WURMP as follows:

4. Program Effectiveness Assessments (Parts I.1., .2.)

a. Annual Effectiveness Assessment of Jurisdictional Urban Runoff
Management Program (Part |.1.)
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1. Each Copermittee shall annually assess the effectiveness of its
Jurisdictional Urban Runoff Management Program implementation.
At a minimum, the annual effectiveness assessment shall:

(i) Specifically assess the effectiveness of each of the following:

e Each significant jurisdictional activity/BMP or type of
jurisdictional activity/BMP implemented;

e Implementation of each major component of the
Jurisdictional Urban Runoff Management Program
(Development Planning, Construction, Municipal,
Industrial/Commercial, Residential, lllicit Discharge Detection
and Elimination, and Education); and

e Implementation of the Jurisdictional Urban Runoff
Management Program as a whole.

(i) Identify and utilize measurable targeted outcomes, assessment
measures, and assessment methods for each of the bulleted
items listed above.

(iii) Utilize outcome levels 1-6, as defined in Attachment C to Order
No. R9-2007-0001, to assess the effectiveness of each of the
bulleted items listed above, where applicable and feasible.

(iv) Utilize monitoring data and analysis from the Receiving Waters
Monitoring Program to assess the effectiveness of each of the
bulleted items listed above, where applicable and feasible.

(v) Utilize Implementation Assessment, Water Quality Assessment,
and Integrated Assessment, as defined in Attachment C of
Order No. R9-2007-0001, where applicable and feasible.

2. Based on the results of the effectiveness assessment, each
Copermittee shall annually review its jurisdictional activities or
BMPs to identify modifications and improvements needed to
maximize Jurisdictional Urban Runoff Management Program
effectiveness, as necessary to achieve compliance with section A
of this Order (Prohibitions and Receiving Water Limitations).

The Copermittees shall develop and implement a plan and
schedule to address the identified modifications and improvements.

Jurisdictional activities/BMPs that are ineffective or less effective
than other comparable jurisdictional activities/BMPs shall be
replaced or improved upon by implementation of more effective
jurisdictional activities/BMPs. Where monitoring data exhibits
persistent water quality problems that are caused or contributed to
by MS4 discharges, jurisdictional activities or BMPs applicable to
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the water quality problems shall be modified and improved to
correct the water quality problems.

3. Each Copermittee shall include in the Jurisdictional Urban Runoff
Management Program Annual Report, a report on the effectiveness
assessment as implemented under each of the requirements listed
above.

b. Annual Effectiveness Assessment of the Watershed Urban Runoff
Management Program Watershed (Part 1.2.)

1. Each watershed group of Copermittees identified in Table 4 of the
test claim permit shall annually assess the effectiveness of its
Watershed Urban Runoff Management Program implementation. At
a minimum, the annual effectiveness assessment shall:

(i) Specifically assess the effectiveness of each of the following:
e Each Watershed Water Quality Activity implemented;
e Each Watershed Education Activity implemented; and

e Implementation of the Watershed Urban Runoff
Management Program as a whole.

(i) Identify and utilize measurable targeted outcomes, assessment
measures, and assessment methods for each of the bulleted
items that are part of the WURMP listed above.

(iii) Utilize outcome levels 1-6 to assess the effectiveness of each
Watershed Water Quality Activity implemented and each
Watershed Education Activity implemented, where applicable
and feasible.

(iv) Utilize outcome levels 1-4 to assess the effectiveness of
implementation of the Watershed Urban Runoff Management
Program as a whole, where applicable and feasible.

(v) Utilize outcome levels 5 and 6 to qualitatively assess the
effectiveness of implementation of the Watershed Urban Runoff
Management Program as a whole, focusing on the high priority
water quality problem(s) of the watershed. These assessments
shall attempt to exhibit the impact of Watershed Urban Runoff
Management Program implementation on the high priority water
quality problem(s) within the watershed.

(vi) Utilize monitoring data and analysis from the Receiving Waters
Monitoring Program to assess the effectiveness each of the
bulleted items that are part of the WURMP listed above, where
applicable and feasible.
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(vii) Utilize Implementation Assessment, Water Quality
Assessment, and Integrated Assessment, where applicable and
feasible.

2. Based on the results of the effectiveness assessment, the
watershed Copermittees shall annually review their Watershed
Water Quality Activities, Watershed Education Activities, and other
aspects of the Watershed Urban Runoff Management Program to
identify modifications and improvements needed to maximize
Watershed Urban Runoff Management Program effectiveness, as
necessary to achieve compliance with section A of this Order
(Prohibitions and Receiving Water Limitations).

The Copermittees shall develop and implement a plan and
schedule to address the identified modifications and improvements.

Watershed Water Quality Activities/WWatershed Education Activities
that are ineffective or less effective than other comparable
Watershed Water Quality Activities/WWatershed Education Activities
shall be replaced or improved upon by implementation of more
effective Watershed Water Quality Activities/Watershed Education
Activities. Where monitoring data exhibits persistent water quality
problems that are caused or contributed to by MS4 discharges,
Watershed Water Quality Activities and Watershed Education
Activities applicable to the water quality problems shall be modified
and improved to correct the water quality problems.

3. Each watershed group of Copermittees shall include in the
Watershed Urban Runoff Management Program Annual Report, a
report on the effectiveness assessment as implemented under
each of the requirements listed above.

Reimbursement is not required to conduct the annual effectiveness
assessment of the Regional Urban Runoff Management Program.

D. Claim Preparation and Submission (Section V. of the Parameters and
Guidelines)

1. Training

Section V. of the Parameters and Guidelines (Claim Preparation and Submission)
identifies the direct costs that are eligible for reimbursement. Training costs are
included in Section V.6. because, as indicated above, the state-mandated activities
include training. Accordingly, Section V.6. on Training provides:

Report the cost of training an employee as specified in Section IV of this
document. Report the name and job classification of each employee
preparing for, attending, and/or conducting training necessary to
implement the reimbursable activities. Provide the title, subject, and
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purpose (related to the mandate of the training session), dates attended,
and location. If the training encompasses subjects broader than the
reimbursable activities, only the pro-rata portion can be claimed. Report
employee training time for each applicable reimbursable activity according
to the rules of cost element A.1., Salaries and Benefits, and A.2., Materials
and Supplies. Report the cost of consultants who conduct the training
according to the rules of cost element A.3., Contracted Services.

2. Travel

In addition, Part E.2 (Watershed Urban Runoff Management Program) also mandates
that the collaboration with other Copermittees within its Watershed Management Area,
“with frequent regularly scheduled meetings.”?*> And other parts require copermittee
collaboration. Thus, Section V.4. identifies the direct costs for travel as follows:

Report the name of the employee traveling for the purpose of the
reimbursable activities. Include the date of travel, destination, the specific
reimbursable activity requiring travel, and related travel expenses
reimbursed to the employee in compliance with the rules of the local
jurisdiction. Report employee travel time according to the rules of cost
element A.1., Salaries and Benefits, for each applicable reimbursable
activity.

All other direct costs identified in the boilerplate language of Section V. of the
Parameters and Guidelines are reimbursable as specified.

E. Offsetting Revenues and Reimbursements (Section VII. of the Parameters

and Guidelines)

In the Test Claim Decision, the Commission identified the following potential offsetting
revenues:

Any fees or assessments approved by the voters or property owners for any
activities in the permit, including those authorized by Public Resources Code
section 40059 for reporting on street sweeping, and those authorized by Health
and Safety Code section 5471, for conveyance-system cleaning, or reporting on
conveyance-system cleaning;

Effective January 1, 2010, fees imposed pursuant to Water Code section 16103
only to the extent that a local agency voluntarily complies with Water Code
section 16101 by developing a watershed improvement plan pursuant to Statutes

245 Exhibit X, Test Claim, filed June 20, 2008, page 146. (Order No. R9-2007-0001, Part
E.2.g..)
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2009, chapter 577, and the Regional Board approves the plan and incorporates it
into the test claim permit to satisfy the requirements of the permit.246

Accordingly, Section VII. of the Parameters and Guidelines states:

Any offsetting revenue the claimant experiences in the same program as a
result of the same statutes or executive orders found to contain the
mandate shall be deducted from the costs claimed. In addition,
reimbursement for this mandate from any source, including but not limited
to, state and federal funds, any service charge, fee, or assessment
authority to offset all or part of the costs of this program, and any other
funds that are not the claimant’s proceeds of taxes, shall be identified and
deducted from any claim submitted for reimbursement. Such offsetting
revenues include the following:

e Any fees or assessments approved by the voters or property owners for any
activities in the permit, including those authorized by Public Resources Code
section 40059 for reporting on street sweeping, and those authorized by
Health and Safety Code section 5471, for conveyance-system cleaning, or
reporting on conveyance-system cleaning.

e Effective January 1, 2010, fees imposed pursuant to Water Code section
16103 only to the extent that a local agency voluntarily complies with Water
Code section 16101 by developing a watershed improvement plan pursuant
to Statutes 2009, chapter 577, and the Regional Board approves the plan and
incorporates it into the test claim permit to satisfy the requirements of the
permit.

V. Staff Recommendation

Based on the foregoing analysis, the Commission hereby adopts the Proposed Decision
and Parameters and Guidelines.

246 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 139, 151.
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PARAMETERS AND GUIDELINES?#

San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Permit
CAS0108758, Parts D.3.a.(3)(b)(iii), D.5.a.(1), D.5.a.(2), D.5.b.(1)(a), D.5.b.(1)(b)(iii-vi),
D.5.b.(1)(c), D.5.b.(1)(d), D.5.b.(2), D.5.b.(3), E.2.f., E.2.g., F.1., F.2., F.3., I.1., I.2., I.5,,

J.3.a.(3)(c)(iv)-(viii), (x)-(xv), L.1.a.(3)-(6)
07-TC-09-R

Period of reimbursement is January 24, 2007 through December 31, 2017.

. SUMMARY OF THE MANDATE

These Parameters and Guidelines address activities related to reducing stormwater
pollution in compliance with NPDES Permit (CAS0108758, Order No. R9-2007-0001)
issued by the San Diego Regional Water Quality Control Board (Regional Board), a
state agency.

On May 26, 2023, the Commission adopted the Amended Test Claim Decision on
Remand.?*® The Commission partially approved the Test Claim, finding that the test
claim permit imposes a reimbursable state-mandated program upon local agency
copermittees within the meaning of article Xlll B, section 6 of the California Constitution
and Government Code section 17514. The Commission approved this test claim for the
following reimbursable activities only:

e Reporting on street sweeping and conveyance system cleaning (Part J.3.a.(3)(c)
(iv)-(viii), (x)-(xv));
e Conveyance system cleaning (Part D.3.a.(3)(b)(iii));

e Educational component (Parts D.5.a.(1), D.5.a.(2), D.5.b.(1)(a), D.5.b.(1)(b)(iii.-
vi.), D.5.b.(1)(c), D.5.b.(1)(d), D.5.b.(2), D.5.b.(3));

e \Watershed activities and collaboration in the Watershed Urban Runoff
Management Program (Part E.2.f & E.2.g);

e Regional Urban Runoff Management Program (Parts F.1., F.2. & F.3);

247 Please note that the Decision and Parameters and Guidelines is a single document
and must be read as a whole. It is not intended to be separated and should be posted
in its entirety.

248 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023.
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e Program effectiveness assessment (Parts .1 & |.2);
e Long-term effectiveness assessment (Part .5) and
e All permittee collaboration (Part L.1.a.(3)-(6)).2*°

Further, the Commission found that the following would be identified as offsetting
revenue in the Parameters and Guidelines:

e Any fees or assessments approved by the voters or property owners for any
activities in the permit, including those authorized by Public Resources Code
section 40059 for reporting on street sweeping, and those authorized by Health
and Safety Code section 5471, for conveyance-system cleaning, or reporting on
conveyance-system cleaning; and

e Effective January 1, 2010, fees imposed pursuant to Water Code section 16103
only to the extent that a local agency voluntarily complies with Water Code
section 16101 by developing a watershed improvement plan pursuant to Statutes
2009, chapter 577, and the Regional Board approves the plan and incorporates it
into the test claim permit to satisfy the requirements of the permit.

Il. ELIGIBLE CLAIMANTS

The following city and county copermittees are eligible to claim reimbursement,
provided they are subject to the taxing restrictions of articles Xl A and Xlll C of the
California Constitution, and the spending limits of article XllI B of the California
Constitution, and incur increased costs as a result of this mandate that are paid from
their local proceeds of taxes:

The County of San Diego and the Cities of Carlsbad, Chula Vista,
Coronado, Del Mar, El Cajon, Encinitas, Escondido, Imperial Beach, La
Mesa, Lemon Grove, National City, Oceanside, Poway, San Diego, San
Marcos, Santee, Solana Beach, and Vista.

The San Diego Unified Port District and San Diego County Regional Airport Authority
are copermittees, but are not eligible to claim reimbursement under article XllI B,
section 6 of the California Constitution.

lll. PERIOD OF REIMBURSEMENT

Government Code section 17557(e) states that a test claim shall be submitted on or
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The
claimant filed the test claim on June 20, 2008, establishing eligibility for reimbursement

249 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 5-6.
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for the 2006-2007 fiscal year. Therefore, costs incurred would be reimbursable on or
after July 1, 2006; but because the permit did not become effective until

January 24, 2007, costs are reimbursable beginning January 24, 2007. Beginning
January 1, 2018, there are no costs mandated by the state because the claimants have
fee authority sufficient as a matter of law to cover the costs of these activities pursuant to
Government Code section 17556(d). Therefore, costs incurred are reimbursable from
January 24, 2007, through December 31, 2017.

Reimbursement for state-mandated costs may be claimed as follows:
1. Actual costs for one fiscal year shall be included in each claim.

2. Pursuant to Government Code section 17561(d)(1)(A), all claims for
reimbursement of initial fiscal year costs shall be submitted to the State
Controller (Controller) within 120 days of the issuance date for the claiming
instructions.

3. Pursuant to Government Code section 17560(a), a local agency may, by
February 15 following the fiscal year in which costs were incurred, file an annual
reimbursement claim that details the costs actually incurred for that fiscal year.

4. If revised claiming instructions are issued by the Controller pursuant to
Government Code section 17558(c), between November 15 and February 15, a
local agency filing an annual reimbursement claim shall have 120 days following
the issuance date of the revised claiming instructions to file a claim. (Gov. Code
§17560(b).)

5. If the total costs for a given fiscal year do not exceed $1,000, no reimbursement
shall be allowed except as otherwise allowed by Government Code section
17564(a).

6. There shall be no reimbursement for any period in which the Legislature has
suspended the operation of a mandate pursuant to state law.

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs
may be claimed. Actual costs are those costs actually incurred to implement the
mandated activities. Actual costs must be traceable and supported by source
documents that show the validity of such costs, when they were incurred, and their
relationship to the reimbursable activities. A source document is a document created at
or near the same time the actual cost was incurred for the event, or activity in question.
Source documents may include, but are not limited to, employee time records or time
logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to,
worksheets, cost allocation reports (system generated), purchase orders, contracts,
agendas, training packets, and declarations. Declarations must include a certification or
declaration stating, “I certify (or declare) under penalty of perjury under the laws of the
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State of California that the foregoing is true and correct,” and must further comply with
the requirements of Code of Civil Procedure section 2015.5. Evidence corroborating
the source documents may include data relevant to the reimbursable activities
otherwise in compliance with local, state, and federal government requirements.
However, corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for
reimbursable activities identified below. Increased cost is limited to the cost of an
activity that the claimant is required to incur as a result of the mandate.

For each eligible claimant that incurs increased costs, the following activities are
reimbursable:

A. One-Time Activities

1. Jointly execute and submit to the Regional Board no later than 180 days after
adoption of the permit, a Memorandum of Understanding, Joint Powers
Authority, or other instrument of formal agreement that (Part L.1.a.(3)-(6)):

a. Establishes a management structure to promote consistency and
develop and implement regional activities;

b. Establishes standards for conducting meetings, decisions-making,
and cost-sharing.

c. Provides guidelines for committee and workgroup structure and
responsibilities;

d. Lays out a process for addressing Copermittee non-compliance with the
formal agreement.

Reimbursement is limited to the pro rata costs to execute and submit an MOU
or formal agreement on only the four topics identified above. Executing and
submitting a full MOU, JPA, or other formal agreement is not reimbursable.?>°

2. Long Term Effectiveness Assessment (Part 1.5 and the first sentence
in Part L.1.):

a. Collaborate with the other Copermittees to develop a Long Term
Effectiveness Assessment (LTEA), which shall build on the results
of the Copermittees’ August 2005 Baseline LTEA. The LTEA shall
be submitted by the Principal Permittee to the Regional Board no

250 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1,F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, page 111.
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later than 210 days in advance of the expiration of the test claim
permit.

b. The LTEA shall be designed to address each of the objectives
listed below, and to serve as a basis for the Copermittees’ Report
of Waste Discharge (ROWND) for the next permit cycle:

e Assessment of watershed health and identification of water
quality issues and concerns.

e Evaluation of the degree to which existing source management
priorities are properly targeted to, and effective in addressing,
water quality issues and concerns.

e Evaluation of the need to address additional pollutant sources
not already included in Copermittee programs.

e Assessment of progress in implementing Copermittee programs
and activities.

o Assessment of the effectiveness of Copermittee activities in
addressing priority constituents and sources.

e Assessment of changes in discharge and receiving water
quality.

e Assessment of the relationship of program implementation to
changes in pollutant loading, discharge quality, and receiving
water quality.

¢ |dentification of changes necessary to improve Copermittee
programs, activities, and effectiveness assessment methods
and strategies.

c. The LTEA shall address outcome levels 1-6,%%" and shall
specifically include an evaluation of program implementation to
changes in water quality (outcome levels 5 and 6).

251 Effectiveness assessment outcome levels are defined in Attachment C of the permit
as follows: “Effectiveness assessment outcome level 1 — Compliance with Activity-
based Permit Requirements — Level 1 outcomes are those directly related to the
implementation of specific activities prescribed by this Order or established pursuant to
it. Effectiveness assessment outcome level 2 — Changes in Attitudes, Knowledge, and
Awareness — Level 2 outcomes are measured as increases in knowledge and
awareness among target audiences such as residents, business, and municipal
employees. Effectiveness assessment outcome level 3 — Behavioral Changes and
BMP Implementation — Level 3 outcomes measure the effectiveness of activities in
affecting behavioral change and BMP implementation. Effectiveness assessment
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d. The LTEA shall assess the effectiveness of the Receiving Waters
Monitoring Program in meeting its objectives and its ability to
answer the five core management questions. This shall include
assessment of the frequency of monitoring conducted through the
use of power analysis and other pertinent statistical methods. The
power analysis shall identify the frequency and intensity of
sampling needed to identify a 10 percent reduction in the
concentration of constituents causing the high priority water quality
problems within each watershed over the next permit term with 80
percent confidence.

e. The LTEA shall address the jurisdictional, watershed, and regional
programs, with an emphasis on watershed assessment.

B. Ongoing Activities

1. Jurisdictional Urban Runoff Management Program
a. Include in the JURMP Annual Report the following information:
i. Street Sweeping Information (Part J.3.a.(3)(c)(x-xv))

¢ |dentification of the total distance of curb-miles of improved
roads, streets, and highways identified as consistently
generating the highest volumes of trash and/or debris, as
well as the frequency of sweeping conducted for such roads,
streets, and highways.

¢ |dentification of the total distance of curb-miles of improved
roads, streets, and highways identified as consistently
generating moderate volumes of trash and/or debris, as well
as the frequency of sweeping conducted for such roads,
streets, and highways.

outcome level 4 — Load Reductions — Level 4 outcomes measure load reductions which
quantify changes in the amounts of pollutants associated with specific sources before
and after a BMP or other control measure is employed. Effectiveness assessment
outcome level 5 — Changes in Urban Runoff and Discharge Quality — Level 5 outcomes
are measured as changes in one or more specific constituents or stressors in
discharges into or from MS4s. Effectiveness assessment outcome level 6 — Changes in
Receiving Water Quality — Level 6 outcomes measure changes to receiving water
quality resulting from discharges into and from MS4s, and may be expressed through a
variety of means such as compliance with water quality objectives or other regulatory
benchmarks, protection of biological integrity [i.e., ecosystem health], or beneficial use
attainment.” (Exhibit X, Test Claim, filed June 20, 2008, pages 188-189 (Order No. R9-
2007-0001, Attachment C).)
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¢ |dentification of the total distance of curb-miles of improved
roads, streets, and highways identified as consistently
generating low volumes of trash and/or debris, as well as the
frequency of sweeping conducted for such roads, streets,
and highways.

¢ |dentification of the total distance of curb-miles swept.

e |dentification of the number of municipal parking lots, the
number of municipal parking lots swept, and the frequency of
sweeping.

¢ Amount of material (tons) collected from street and parking
lot sweeping.

ii. Conveyance System Cleaning Information (Part J.3.a.(3)(c)(iv)-
(viii))
¢ Identification of the total number of catch basins and inlets,
the number of catch basins and inlets inspected, the number
of catch basins and inlets found with accumulated waste

exceeding cleaning criteria, and the number of catch basins
and inlets cleaned.

e |dentification of the total distance (miles) of the MS4, the
distance of the MS4 inspected, the distance of the MS4
found with accumulated waste exceeding cleaning criteria,
and the distance of the MS4 cleaned.

¢ |dentification of the total distance (miles) of open channels,
the distance of the open channels inspected, the distance of
the open channels found with anthropogenic litter, and the
distance of open channels cleaned.

e Amount of waste and litter (tons) removed from catch basins,
inlets, the MS4, and open channels, by category.

e I|dentification of any MS4 facility found to require inspection
less than annually following two years of inspection,
including justification for the finding.

b. Conveyance System Cleaning (Part D.3.a.(3)(b)(iii))

i. Implement a schedule of maintenance activities for the MS4 and MS4
facilities (catch basins, storm drain inlets, open channels, etc).

ii. The maintenance activities shall, at a minimum, include any catch
basin or storm drain inlet that has accumulated trash and debris
greater than 33% of design capacity, which shall be cleaned in a timely
manner. Any MS4 facility that is designed to be self-cleaning shall be
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cleaned of any accumulated trash and debris immediately. Open
channels shall be cleaned of observed anthropogenic litter in a timely
manner.

The following conveyance system cleaning activities are not
reimbursable:

e Implementing a schedule of inspection activities (Part
D.3.a.(3)(a));

e Annual inspection of MS4 facilities (Part D.3.a.(3)(b)(i));

e Record keeping of the maintenance and cleaning activities
including the overall quantity of waste removed (Part
D.3.a.(3)(b)(iv));

e Proper disposal of waste removed pursuant to applicable laws
(Part D.3.a.(3)(b)(v));

e Measures to eliminate waste discharges during MS4
maintenance and cleaning activities (Part D.3.a.(3)(b)(vi)).

e Authorization to inspect some MS4 facilities every other year
following two years of inspection under Part D.3.a.(3)(b)(ii) of
the test claim permit.252

c. Educational Component (Parts D.5.a.(1), D.5.a.(2), D.5.b.(1)(a),
D.5.b.(1)(b)(iii-vi), D.5.b.(1)(c), D.5.b.(1)(d), D.5.b.(2), D.5.b.(3),
and the first sentence in Part L.1.)

i. Each copermittee shall educate each target community (municipal
departments, construction site owners and developers, industrial
owners and operators, commercial owners and operators, the
residential community, the general public, and school children) on the
following topics: erosion prevention, non-stormwater discharge
prohibitions, and BMP types: facility or activity specific, LID, source
control, and treatment control. (Part D.5.a.(1).)

The educational programs shall emphasize underserved target
audiences, high-risk behaviors, and “allowable” behaviors and
discharges, including various ethnic and socioeconomic groups and
mobile sources. (Part D.5.a.(2).)

252 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, pages 57-62.
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ii. Implement an education program so that planning boards and elected
officials, if applicable, have an understanding of: (i) Federal, state, and
local water quality laws and regulations applicable to Development
Projects; and (ii) The connection between land use decisions and short
and long-term water quality impacts (i.e., impacts from land
developments and urbanization). (Part D.5.b.(1)(a).)

iii. Implement an education program so that planning and development
review staffs as well as planning boards and elected officials have an
understanding of: (iii) How to integrate LID BMP requirements into the
local regulatory program(s) and requirements; (iv) Methods of
minimizing impacts to receiving water quality resulting from
development, including: [1] Storm water management plan
development and review; [2] Methods to control downstream erosion
impacts; [3] Identification of pollutants of concern; [4] LID BMP
techniques; [5] Source control BMPs; and [6] Selection of the most
effective treatment control BMPs for the pollutants of concern.” (Part
D.5.b.(1)(a).)

iv. Implement an education program that includes annual training prior to
the rainy season for its construction, building, code enforcement, and
grading review staffs, inspectors, and other responsible construction
staff have, at a minimum, an understanding of the topics in parts
D.5.b.(1)(b)(iii), (iv), (v), and (vi) of the permit, as follows:

e Proper implementation of erosion and sediment control and other
BMPs to minimize the impacts to receiving water quality resulting
from construction activities.

e The Copermittee’s inspection, plan review, and enforcement
policies and procedures to verify consistent application.

e Current advancements in BMP technologies.

e SUSMP [Standard Urban Storm Water Mitigation Plan]
requirements including treatment options, LID BMPs, source
control, and applicable tracking mechanisms. (Part D.5.b.(1)(b)(iii)

- (vi).)

v. Each Copermittee shall train staff responsible for conducting storm
water compliance inspections and enforcement of industrial and
commercial facilities at least once a year. Training shall cover
inspection and enforcement procedures, BMP implementation, and
reviewing monitoring data. (Part D.5.b.(1)(c).)

vi. Municipal Other Activities — Each Copermittee shall implement an
education program so that municipal personnel and contractors
performing activities which generate pollutants have an understanding
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of the activity specific BMPs for each activity to be performed. (Part
D.5.b.(1)(d).)

vii. As early in the planning and development process as possible and all
through the permitting and construction process, implement a program
to educate project applicants, contractors, property owners, and
community planning groups who are not developers or construction
site owners. The education program shall provide an understanding of
the topics listed in Sections D.5.b.(1)(a) [Municipal Development
Planning] and D.5.b.(1)(b) [Municipal construction Activities] above, as
appropriate for the audience being educated. The education program
shall also educate these groups on the importance of educating all
construction workers in the field about stormwater issues and BMPs
through formal or informal training. (Part D.5.b.(2).)

Reimbursement is not required to develop any of the educational
programs described above in Parts D.5.a., D.5.b.(1), or D.5.b.(2).

Reimbursement is also not required to educate developers and
construction site owners on the topics listed in Part D.5.b.(2).253

viii.Each Copermittee shall collaboratively conduct or participate in
development and implementation of a plan to educate residential,
general public, and school children target communities. The plan shall
evaluate use of mass media, mailers, door hangers, booths at public
events, classroom education, field trips, hands-on experiences, or
other educational methods. (Part D.5.b.(3) and the first sentence in
Part L.1.)

2. Watershed Urban Runoff Management Program (WURMP, Parts E.2.f, E.2.qg,
and the first sentence in Part L.1.)

a. Each Copermittee identified in Table 4 of the test claim permit shall
collaborate with other Copermittees within its Watershed Management
Area, with frequent regularly scheduled meetings, to develop and
implement an updated WURMP for each watershed to reduce the
discharge of pollutants from the MS4 to the MEP (maximum extent
practicable) and prevent urban runoff discharges from the MS4 from
causing or contributing to a violation of water quality standards, as
specified below. (Part E.2.g. and the first sentence in Part L.1.)

253 Exhibit A, Commission on State Mandates, Amended Test Claim Decision on
Remand on San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.1.d.(7)-(8), D.1.9., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g,
F.1, F.2, F.3, 1.1, 1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L, 07-TC-09-R, adopted

May 26, 2023, page 82.
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b. Update the WURMP to include and implement only the following
elements:

i. Watershed Activities that address the high priority water quality
problems in the WMA. Watershed Activities shall include both
Watershed Water Quality Activities and Watershed Education
Activities. Watershed Water Quality Activities are activities other than
education that address the high priority water quality problems in the
WMA. A Watershed Water Quality Activity implemented on a
jurisdictional basis must be organized and implemented to target a
watershed’s high priority water quality problems or must exceed the
baseline jurisdictional requirements of section D of this Order.
Watershed Education Activities are outreach and training activities that
address high priority water quality problems in the WMA. These
activities may be implemented individually or collectively, and may be
implemented at the regional, watershed, or jurisdictional level.

ii. Submit a Watershed Activities List with each updated WURMP and
updated annually thereafter. The Watershed Activities List shall include
both Watershed Water Quality Activities and Watershed Education
Activities, along with a description of how each activity was selected,
and how all of the activities on the list will collectively abate sources
and reduce pollutant discharges causing the identified high priority
water quality problems in the WMA.

iii. Each activity on the Watershed Activities List shall include the
following information:

e A description of the activity;

e A time schedule for implementation of the activity, including
key milestones;

¢ An identification of the specific responsibilities of Watershed
Copermittees in completing the activity;

e A description of how the activity will address the identified
high priority water quality problem(s) of the watershed;

e A description of how the activity is consistent with the
collective watershed strategy;

e A description of the expected benefits of implementing the
activity; and

e A description of how implementation effectiveness will be
measured.
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c. Each Watershed Copermittee shall implement identified Watershed
Activities pursuant to established schedules. For each Permit year,
no less than two Watershed Water Quality Activities and two
Watershed Education Activities shall be in an active implementation
phase. A Watershed Water Quality Activity is in an active
implementation phase when significant pollutant load reductions,
source abatement, or other quantifiable benefits to discharge or
receiving water quality can reasonably be established in relation to
the watershed’s high priority water quality problem(s). Watershed
Water Quality Activities that are capital projects are in active
implementation for the first year of implementation only. A
Watershed Education Activity is in an active implementation phase
when changes in attitudes, knowledge, awareness, or behavior can
reasonably be established in target audiences. (Part E.2.f.)

2. Regional Urban Runoff Management Program (Parts F.1-F.3, and the first
sentence in Part L.1.)

Each copermittee shall collaborate with the other Copermittees to develop,
implement, and update as necessary a Regional Urban Runoff Management
Program that reduces the discharge of pollutants from the MS4 to the MEP,
and prevents urban runoff discharges from the MS4 from causing or
contributing to a violation of water quality standards. The Regional Urban
Runoff Management Program shall include the following:

a. Develop and implement a Regional Residential Education Program which
shall include the following:

¢ Pollutant specific education which focuses educational efforts on
bacteria, nutrients, sediment, pesticides, and trash. If a different
pollutant is determined to be more critical for the education program,
the pollutant can be substituted for one of these pollutants.

e Education efforts focused on the specific residential sources of the
pollutants listed in section F.1.a. (bacteria, nutrients, sediment,
pesticides, and trash). (Part F.1.)

b. Develop the standardized fiscal analysis method required in section G of
the permit. The standardized fiscal analysis method shall:

¢ Identify the various categories of expenditures attributable to the urban
runoff management programs, including a description of the specific
items to be accounted for in each category of expenditures.

¢ |dentify expenditures that contribute to multiple programs or were in
existence prior to implementation of the urban runoff management
program. (Part F.2.)
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c. Facilitate the assessment of the effectiveness of jurisdictional, watershed,
and regional programs. Reimbursement for this activity includes
facilitating consistency in the assessment programs and developing,
annually reviewing, and updating as necessary subject-specific standards
for the assessments. (Part F.3.)

4. Program Effectiveness Assessments (Parts 1.1, 1.2., 1.5.)

a. Annual Effectiveness Assessment of Jurisdictional Urban Runoff
Management Program (Part |.1.)

1. Each Copermittee shall annually assess the effectiveness of its
Jurisdictional Urban Runoff Management Program
implementation. At a minimum, the annual effectiveness
assessment shall:

(i) Specifically assess the effectiveness of each of the following:

e Each significant jurisdictional activity/BMP or type of
jurisdictional activity/BMP implemented;

e Implementation of each major component of the
Jurisdictional Urban Runoff Management Program
(Development Planning, Construction, Municipal,
Industrial/Commercial, Residential, lllicit Discharge
Detection and Elimination, and Education); and

e Implementation of the Jurisdictional Urban Runoff
Management Program as a whole.

(i) ldentify and utilize measurable targeted outcomes,
assessment measures, and assessment methods for each of
the bulleted items listed above.

(iii) Utilize outcome levels 1-6, as defined in Attachment C to
Order No. R9-2007-0001, to assess the effectiveness of
each of the bulleted items listed above, where applicable
and feasible.?%

254 Effectiveness assessment outcome levels are defined in Attachment C of the permit
as follows: “Effectiveness assessment outcome level 1 — Compliance with Activity-
based Permit Requirements — Level 1 outcomes are those directly related to the
implementation of specific activities prescribed by this Order or established pursuant to
it. Effectiveness assessment outcome level 2 — Changes in Attitudes, Knowledge, and
Awareness — Level 2 outcomes are measured as increases in knowledge and
awareness among target audiences such as residents, business, and municipal
employees. Effectiveness assessment outcome level 3 — Behavioral Changes and
BMP Implementation — Level 3 outcomes measure the effectiveness of activities in
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(iv) Utilize monitoring data and analysis from the Receiving
Waters Monitoring Program to assess the effectiveness of
each of the bulleted items listed above, where applicable
and feasible.

(v) Utilize Implementation Assessment, Water Quality
Assessment, and Integrated Assessment, as defined in
Attachment C of Order No. R9-2007-0001, where applicable
and feasible.2%®

2. Based on the results of the effectiveness assessment, each
Copermittee shall annually review its jurisdictional activities or
BMPs to identify modifications and improvements needed to
maximize Jurisdictional Urban Runoff Management Program

affecting behavioral change and BMP implementation. Effectiveness assessment
outcome level 4 — Load Reductions — Level 4 outcomes measure load reductions which
quantify changes in the amounts of pollutants associated with specific sources before
and after a BMP or other control measure is employed. Effectiveness assessment
outcome level 5 — Changes in Urban Runoff and Discharge Quality — Level 5 outcomes
are measured as changes in one or more specific constituents or stressors in
discharges into or from MS4s. Effectiveness assessment outcome level 6 — Changes in
Receiving Water Quality — Level 6 outcomes measure changes to receiving water
quality resulting from discharges into and from MS4s, and may be expressed through a
variety of means such as compliance with water quality objectives or other regulatory
benchmarks, protection of biological integrity [i.e., ecosystem health], or beneficial use
attainment.” (Exhibit X, Test Claim, filed June 20, 2008, pages 188-189 (Order No. R9-
2007-0001, Attachment C).)

255 Implementation Assessment is defined in Attachment C of the test claim permit as an
“‘Assessment conducted to determine the effectiveness of copermittee programs and
activities in achieving measureable targeted outcomes, and in determining whether
priority sources of water quality problems are being effectively addressed.” (Exhibit X,
Test Claim, filed June 20, 2008, page 190 (Order No. R9-2007-0001, Attachment C).)

Water Quality Assessment is defined in Attachment C of the test claim permit as an
“Assessment conducted to evaluate the condition of non-storm water discharges, and
the water bodies which receive these discharges.” (Exhibit X, Test Claim, filed

June 20, 2008, page 195 (Order No. R9-2007-0001, Attachment C).)

Integrated Assessment is defined in Attachment C of the test claim permit as an
“Assessment to be conducted to evaluate whether program implementation is properly
targeted to and resulting in the protection and improvement of water quality.” (Exhibit X,
Test Claim, filed June 20, 2008, page 190 (Order No. R9-2007-0001, Attachment C).)
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effectiveness, as necessary to achieve compliance with section
A of this Order (Prohibitions and Receiving Water Limitations).

The Copermittees shall develop and implement a plan and
schedule to address the identified modifications and
improvements.

Jurisdictional activities/BMPs that are ineffective or less
effective than other comparable jurisdictional activities/BMPs
shall be replaced or improved upon by implementation of more
effective jurisdictional activities/BMPs. Where monitoring data
exhibits persistent water quality problems that are caused or
contributed to by MS4 discharges, jurisdictional activities or
BMPs applicable to the water quality problems shall be modified
and improved to correct the water quality problems.

3. Each Copermittee shall include in the Jurisdictional Urban
Runoff Management Program Annual Report, a report on the
effectiveness assessment as implemented under each of the
requirements listed above.

b. Annual Effectiveness Assessment of the Watershed Urban Runoff
Management Program Watershed (Part 1.2.)

1. Each watershed group of Copermittees identified in Table 4 of the
test claim permit shall annually assess the effectiveness of its
Watershed Urban Runoff Management Program implementation. At
a minimum, the annual effectiveness assessment shall:

(i) Specifically assess the effectiveness of each of the following:
e Each Watershed Water Quality Activity implemented;
e Each Watershed Education Activity implemented; and

¢ Implementation of the Watershed Urban Runoff
Management Program as a whole.

(i) ldentify and utilize measurable targeted outcomes, assessment
measures, and assessment methods for each of the bulleted
items that are part of the WURMP listed above.

(iii) Utilize outcome levels 1-6 to assess the effectiveness of each
Watershed Water Quality Activity implemented and each
Watershed Education Activity implemented, where applicable
and feasible.

(iv) Utilize outcome levels 1-4 to assess the effectiveness of
implementation of the Watershed Urban Runoff Management
Program as a whole, where applicable and feasible.
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(v) Utilize outcome levels 5 and 6 to qualitatively assess the
effectiveness of implementation of the Watershed Urban Runoff
Management Program as a whole, focusing on the high priority
water quality problem(s) of the watershed. These assessments
shall attempt to exhibit the impact of Watershed Urban Runoff
Management Program implementation on the high priority water
quality problem(s) within the watershed.

(vi) Utilize monitoring data and analysis from the Receiving Waters
Monitoring Program to assess the effectiveness each of the
bulleted items that are part of the WURMP listed above, where
applicable and feasible.

(vii) Utilize Implementation Assessment, Water Quality
Assessment, and Integrated Assessment, where applicable and
feasible.

2. Based on the results of the effectiveness assessment, the
watershed Copermittees shall annually review their Watershed
Water Quality Activities, Watershed Education Activities, and other
aspects of the Watershed Urban Runoff Management Program to
identify modifications and improvements needed to maximize
Watershed Urban Runoff Management Program effectiveness, as
necessary to achieve compliance with section A of this Order
(Prohibitions and Receiving Water Limitations).

The Copermittees shall develop and implement a plan and
schedule to address the identified modifications and improvements.

Watershed Water Quality Activities/Watershed Education Activities
that are ineffective or less effective than other comparable
Watershed Water Quality Activities/Watershed Education Activities
shall be replaced or improved upon by implementation of more
effective Watershed Water Quality Activities/Watershed Education
Activities. Where monitoring data exhibits persistent water quality
problems that are caused or contributed to by MS4 discharges,
Watershed Water Quality Activities and Watershed Education
Activities applicable to the water quality problems shall be modified
and improved to correct the water quality problems.

3. Each watershed group of Copermittees shall include in the
WURMP Annual Report, a report on the effectiveness assessment
as implemented under each of the requirements listed above.

Reimbursement is not required to conduct the annual effectiveness
assessment of the Regional Urban Runoff Management Program.
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V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity
identified in Section IV., Reimbursable Activities, of this document. Each claimed
reimbursable cost must be supported by source documentation as described in Section
IV. Additionally, each reimbursement claim must be filed in a timely manner.

A. Direct Cost Reporting

Direct costs are those costs incurred specifically for the reimbursable activities. The
following direct costs are eligible for reimbursement.

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits
divided by productive hours). Describe the specific reimbursable activities
performed and the hours devoted to each reimbursable activity performed.

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended
for the purpose of the reimbursable activities. Purchases shall be claimed at the
actual price after deducting discounts, rebates, and allowances received by the
claimant. Supplies that are withdrawn from inventory shall be charged on an
appropriate and recognized method of costing, consistently applied.

3. Contracted Services

Report the name of the contractor and services performed to implement the
reimbursable activities. If the contractor bills for time and materials, report the
number of hours spent on the activities and all costs charged. If the contractis a
fixed price, report the services that were performed during the period covered by
the reimbursement claim. If the contract services are also used for purposes
other than the reimbursable activities, only the pro-rata portion of the services
used to implement the reimbursable activities can be claimed. Submit contract
consultant and attorney invoices with the claim and a description of the contract
scope of services.

4. Fixed Assets

Report the purchase price paid for fixed assets (including computers) necessary
to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset is also used for purposes
other than the reimbursable activities, only the pro-rata portion of the purchase
price used to implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable
activities. Include the date of travel, destination, the specific reimbursable
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activity requiring travel, and related travel expenses reimbursed to the employee
in compliance with the rules of the local jurisdiction. Report employee travel time
according to the rules of cost element A.1., Salaries and Benefits, for each
applicable reimbursable activity.

6. Training

Report the cost of training an employee as specified in Section 1V of this
document. Report the name and job classification of each employee preparing
for, attending, and/or conducting training necessary to implement the
reimbursable activities. Provide the title, subject, and purpose (related to the
mandate of the training session), dates attended, and location. If the training
encompasses subjects broader than the reimbursable activities, only the pro-rata
portion can be claimed. Report employee training time for each applicable
reimbursable activity according to the rules of cost element A.1., Salaries and
Benefits, and A.2., Materials and Supplies. Report the cost of consultants who
conduct the training according to the rules of cost element A.3., Contracted
Services.

B. Indirect Cost Rates

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more
than one program, and are not directly assignable to a particular department or program
without efforts disproportionate to the result achieved. Indirect costs may include both:
(1) overhead costs of the unit performing the mandate; and (2) the costs of the central
government services distributed to the other departments based on a systematic and
rational basis through a cost allocation plan.

Compensation for indirect costs is eligible for reimbursement in accordance with the
Office of Management and Budget Circular 2 CFR, Chapter | and Chapter Il, Part 200 et al.
Claimants have the option of using 10 percent of direct labor, excluding fringe benefits,
or preparing an Indirect Cost Rate Proposal (ICRP) if the indirect cost rate claimed
exceeds 10 percent.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and
described in 2 CFR, Chapter | and Chapter II, Part 200 et al.) and the indirect costs
shall exclude capital expenditures and unallowable costs (as defined and described in
2 CFR, Chapter | and Chapter II, Part 200 et al.). However, unallowable costs must be
included in the direct costs if they represent activities to which indirect costs are
properly allocable.

The distribution base may be: (1) total direct costs (excluding capital expenditures and
other distorting items, such as pass-through funds, major subcontracts, etc.); (2) direct
salaries and wages; or (3) another base which results in an equitable distribution.

In calculating an ICRP, the claimant shall have the choice of one of the following
methodologies:
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1. The allocation of allowable indirect costs (as defined and described in 2 CFR,
Chapter | and Chapter Il, Part 200 et al.) shall be accomplished by: (1)
classifying a department’s total costs for the base period as either direct or
indirect; and (2) dividing the total allowable indirect costs (net of applicable
credits) by an equitable distribution base. The result of this process is an
indirect cost rate which is used to distribute indirect costs to mandates. The
rate should be expressed as a percentage that the total amount of allowable
indirect costs bears to the base selected; or

2. The allocation of allowable indirect costs (as defined and described in 2 CFR,
Chapter | and Chapter Il, Part 200 et al.) shall be accomplished by: (1)
separating a department into groups, such as divisions or sections, and then
classifying the division’s or section’s total costs for the base period as either
direct or indirect; and (2) dividing the total allowable indirect costs (net of
applicable credits) by an equitable distribution base. The result of this
process is an indirect cost rate that is used to distribute indirect costs to
mandates. The rate should be expressed as a percentage which the total
amount of allowable indirect costs bears to the base selected.

VI. RECORD RETENTION

Pursuant to Government Code section 17558.5(a), a reimbursement claim for actual
costs filed pursuant to this chapter?® is subject to the initiation of an audit by the
Controller no later than three years after the date that the actual reimbursement claim is
filed or last amended, whichever is later. However, if no funds are appropriated or no
payment is made to a claimant for the program for the fiscal year for which the claim is
filed, the time for the Controller to initiate an audit shall commence to run from the date
of initial payment of the claim. In any case, an audit shall be completed not later than
two years after the date that the audit is commenced. All documents used to support
the reimbursable activities, as described in Section V., must be retained during the
period subject to audit. If an audit has been initiated by the Controller during the period
subject to audit, the retention period is extended until the ultimate resolution of any audit
findings.

VIl. OFFSETTING REVENUES AND REIMBURSEMENTS

Any offsetting revenue the claimant experiences in the same program as a result of the
same statutes or executive orders found to contain the mandate shall be deducted from
the costs claimed. In addition, reimbursement for this mandate from any source,
including but not limited to, state and federal funds, any service charge, fee, or
assessment authority to offset all or part of the costs of this program, and any other
funds that are not the claimant’s proceeds of taxes shall be identified and deducted from
any claim submitted for reimbursement. Such offsetting revenue includes the following:

2% This refers to title 2, division 4, part 7, chapter 4 of the Government Code.
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e Any fees or assessments approved by the voters or property owners for any
activities in the permit, including those authorized by Public Resources Code
section 40059 for reporting on street sweeping, and those authorized by
Health and Safety Code section 5471, for conveyance-system cleaning, or
reporting on conveyance-system cleaning.

e Effective January 1, 2010, fees imposed pursuant to Water Code section
16103 only to the extent that a local agency voluntarily complies with Water
Code section 16101 by developing a watershed improvement plan pursuant
to Statutes 2009, chapter 577, and the Regional Board approves the plan and
incorporates it into the test claim permit to satisfy the requirements of the
permit.

VIIl. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558(b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 90 days
after receiving the adopted parameters and guidelines from the Commission, to assist
local governments in claiming costs to be reimbursed. The claiming instructions shall
be derived from these parameters and guidelines and the decisions on the test claim
and parameters and guidelines adopted by the Commission.

Pursuant to Government Code section 17561(d)(1), issuance of the claiming
instructions shall constitute a notice of the right of the eligible claimants to file
reimbursement claims, based upon parameters and guidelines adopted by the
Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of an eligible claimant, the Commission shall review the claiming
instructions issued by the Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters
and guidelines, the Commission shall direct the Controller to modify the claiming
instructions and the Controller shall modify the claiming instructions to conform to the
parameters and guidelines as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to
Government Code section 17557(d), and California Code of Regulations, title 2, section
1183.17.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The decisions adopted for the test claim and parameters and guidelines are legally
binding on all parties and interested parties and provide the legal and factual basis for
the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record. The administrative record is on file with the Commission.
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DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

| am a resident of the County of Sacramento and | am over the age of 18 years, and not
a party to the within action. My place of employment is 980 Ninth Street, Suite 300,
Sacramento, California 95814.

On July 27, 2023, | served the:
e Current Mailing List dated July 24, 2023

e Draft Proposed Decision and Parameters and Guidelines, Schedule for
Comments, and Notice of Hearing issued July 27, 2023

San Diego Regional Water Quality Control Board Order No. R9-2007-0001,
Permit CAS0108758, Parts D.3.a.(3)(b)(iii), D.5.a.(1), D.5.a.(2), D.5.b.(1)(a),
D.5.b.(1)(b)(iii-vi), D.5.b.(1)(c), D.5.b.(1)(d), D.5.b.(2), D.5.b.(3), E.2.f., E.2.q.,
F.1.,F.2., F.3,1.1., 1.2, 1.5., J.3.a.(3)(c)(iv)-(viii), (x)-(xv), the first sentence of
L.1. as it applies to the newly mandated activities, and L.1.a.(3)-(6), 07-TC-09-R
County of San Diego, Cites of Carlsbad, Del Mar, Imperial Beach, Lemon Grove,
Poway, San Marcos, Santee, Solana Beach, Chula Vista, Coronado, Del Mar, El
Cajon, Encinitas, Escondido, Imperial Beach, La Mesa, Lemon Grove, National
City, Oceanside, San Diego, and Vista, Claimants

By making it available on the Commission’s website and providing notice of how to
locate it to the email addresses provided on the attached mailing list.

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on July 27, 2023 at
Sacramento, California.

@ nivEY’a
Jill L. Magee 5
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814
(916) 323-3562
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COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 7/24/23
Claim Number: 07-TC-09-R

San Diego Regional Water Quality Control Board Order No. R9-2007-0001
Matter: Permit CAS0108758 Parts D.1.d.(7)-(8), D.1.g., D.3.a.(3), D.3.a.(5), D.5, E.2.f,
E.2.g, F.1,F2,F3,1.1,1.2, 1.5, J.3.a.(3)(c)iv-viii & x-xv, and L.

Claimants: City of Carlsbad
City of Chula Vista
City of Del Mar
City of Encinitas
City of Escondido
City of Imperial Beach
City of La Mesa
City of Lemon Grove
City of National City
City of Oceanside
City of Poway
City of San Diego
City of San Marcos
City of Santee
City of Solana Beach
City of Vista

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or remove any
party or person on the mailing list. A current mailing list is provided with commission correspondence, and
a copy of the current mailing list is available upon request at any time. Except as provided otherwise by
commission rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on the parties and interested
parties to the claim identified on the mailing list provided by the commission. (Cal. Code Regs., tit. 2, §
1181.3.)

Adaoha Agu, County of San Diego Auditor & Controller Department

Projects, Revenue and Grants Accounting, 5530 Overland Avenue, Ste. 410 , MS:0-53, San Diego,
CA 92123

Phone: (858) 694-2129

Adaoha.Agu@sdcounty.ca.gov

Tiffany Allen, Treasury Manager, City of Chula Vista

Claimant Contact

Finance Department, 276 Fourth Avenue, Chula Vista, CA 91910
Phone: (619) 691-5250

tallen@chulavistaca.gov
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Rebecca Andrews, Partner, Best Best & Krieger, LLP
655 West Broadway, 15th Floor, San Diego, CA 92101
Phone: (619) 525-1300

Rebecca. Andrews@bbklaw.com

Rachelle Anema, Division Chief, County of Los Angeles
Accounting Division, 500 W. Temple Street, Los Angeles, CA 90012
Phone: (213) 974-8321

RANEMA @auditor.lacounty.gov

Lili Apgar, Specialist, State Controller's Office

Local Reimbursements Section, 3301 C Street, Suite 740, Sacramento, CA 95816
Phone: (916) 324-0254

lapgar@sco.ca.gov

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Aaron Avery, Legislative Representative, California Special Districts Association
1112 T Street Bridge, Suite 200, Sacramento, CA 95814

Phone: (916) 442-7887

Aarona@csda.net

Cindy Black, City Clerk, City of St. Helena
1480 Main Street, St. Helena, CA 94574
Phone: (707) 968-2742
ctzafopoulos@cityofsthelena.org

Molly Brennan, Director of Finance, City of National City
Claimant Contact

1243 National City Blvd., National City, CA 91950

Phone: (619) 336-4330

finance@nationalcityca.gov

Guy Burdick, Consultant, MGT Consulting

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 833-7775

gburdick@mgtconsulting.com

Allan Burdick,

7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608

allanburdick@gmail.com

Rica Mae Cabigas, Chief Accountant, Auditor-Controller

Accounting Division, 500 West Temple Street, Los Angeles, CA 90012
Phone: (213) 974-8309

rcabigas@auditor.lacounty.gov

Evelyn Calderon-Yee, Burcau Chief, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,

Sacramento, CA 95816
Phone: (916) 324-5919
ECalderonYee@sco.ca.gov

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php

2/11



7/27/23, 4:08 PM

Mailing List

Sheri Chapman, General Counsel, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814

Phone: (916) 658-8267

schapman@calcities.org

Annette Chinn, Cost Recovery Systems, Inc.

705-2 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 939-7901

achinncrs@aol.com

Carolyn Chu, Senior Fiscal and Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8326

Carolyn.Chu@lao.ca.gov

Michael Coleman, Coleman Advisory Services
2217 Isle Royale Lane, Davis, CA 95616
Phone: (530) 758-3952

coleman@munil.com

Kris Cook, Assistant Program Budget Manager, Department of Finance
915 L Street, 10th Floor, Sacramento, CA 95814

Phone: (916) 445-3274

Kris.Cook@dof.ca.gov

Erika Cortez, Administrative Services Director, City of Imperial Beach
Claimant Contact

825 Imperial Beach Boulevard, Imperial Beach, CA 91932

Phone: (619) 423-8303

ecortez@imperialbeachca.gov

Brian Cote, Senior Government Finance & Administration Analyst, California State Association of

Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814
Phone: (916) 650-8184

bcote@counties.org

Eric Dargan, Chief Operating Officer, City of San Diego
Claimant Contact

City Hall, 202 C Street, Suite 901A, San Diego, CA 92101
Phone: (858) 236-5587

Edargan@sandiego.gov

Thomas Deak, Senior Deputy, County of San Diego

Claimant Representative

Office of County Counsel, 1600 Pacific Highway, Room 355, San Diego, CA 92101
Phone: (619) 531-4810

Thomas.Deak@sdcounty.ca.gov

Kalyn Dean, Senior Legislative Analyst, California State Association of Counties (CSAC)
Government Finance and Administration, 1100 K Street, Suite 101, Sacramento, CA 95814
Phone: (916) 327-7500

kdean@counties.org

Ted Doan, Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814
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Phone: (916) 445-3274
Ted.Doan@dof.ca.gov

Tracy Drager, Auditor and Controller, County of San Diego
Claimant Contact

1600 Pacific Highway, Room 166, San Diego, CA 92101
Phone: (619) 531-5413

tracy.drager@sdcounty.ca.gov

Donna Ferebee, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-8918
donna.ferebee@dof.ca.gov

Tim Flanagan, Office Coordinator, Solano County

Register of Voters, 678 Texas Street, Suite 2600, Fairfield, CA 94533
Phone: (707) 784-3359

Elections@solanocounty.com

Jennifer Fordyce, Assistant Chief Counsel, State Water Resources Control Board
Office of Chief Counsel, 1001 I Street, 22nd floor, Sacramento, CA 95814

Phone: (916) 324-6682

Jennifer.Fordyce@waterboards.ca.gov

Lisa Fowler, Finance Director, City of San Marcos
Claimant Contact

1 Civic Center Drive, San Marcos, CA 92069
Phone: (760) 744-1050

lfowler@san-marcos.net

David Gibson, Executive Officer, San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100, San Diego, CA 92123-4340

Phone: (858) 467-2952

dgibson@waterboards.ca.gov

Catherine George Hagan, Senior Staff Counsel, State Water Resources Control Board

c/o San Diego Regional Water Quality Control Board, 2375 Northside Drive, Suite 100, San Diego,
CA 92108

Phone: (619) 521-3012

catherine.hagan@waterboards.ca.gov

Shawn Hagerty, Best Best & Krieger, LLP

San Diego Office, 655 West Broadway, 15th Floor, San Diego, CA 92101
Phone: (619) 525-1300

Shawn.Hagerty@bbklaw.com

Heather Halsey, Executive Director, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

heather.halsey@csm.ca.gov

Sunny Han, Acting Chief Financial Officer, City of Huntington Beach
2000 Main Street, Huntington Beach, CA 92648

Phone: (714) 536-5630

Sunny.Han@surfcity-hb.org

Chris Hill, Principal Program Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php 4/11



7/27/23, 4:08 PM Mailing List

Phone: (916) 445-3274
Chris.Hill@dof.ca.gov

Tiffany Hoang, Associate Accounting Analyst, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 323-1127

THoang@sco.ca.gov

Christina Holmes, Director of Finance, City of Escondido
Claimant Contact

201 North Broadway, Escondido, CA 92025

Phone: (760) 839-4676

cholmes@escondido.org

Rachel Jacobs, Finance Director/Treasurer, City of Solana Beach
Claimant Contact

635 South Highway 101, Solana Beach, CA 92075-2215

Phone: (858) 720-2463

rjacobs@cosb.org

Jason Jennings, Director, Maximus Consulting

Financial Services, 808 Moorefield Park Drive, Suite 205, Richmond, VA 23236
Phone: (804) 323-3535

SB90@maximus.com

Heather Jennings, Director of Finance, City of Santee
Claimant Contact

10601 Magnolia Avenue, Building #3, Santee, CA 92071
Phone: (619) 258-4100

hjennings@cityofsanteeca.gov

Angelo Joseph, Supervisor, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 323-0706

AlJoseph@sco.ca.gov

Anita Kerezsi, AK & Company

2425 Golden Hill Road, Suite 106, Paso Robles, CA 93446
Phone: (805) 239-7994

akcompanysb90@gmail.com

Joanne Kessler, Fiscal Specialist, City of Newport Beach

Revenue Division, 100 Civic Center Drive , Newport Beach, CA 90266
Phone: (949) 644-3199

jkessler@newportbeachca.gov

Zach Korach, Finance Director, City of Carlsbad
Claimant Contact

1635 Faraday Ave., Carlsbad, CA 92008

Phone: (442) 339-2127
zach.korach@carlsbadca.gov

Lisa Kurokawa, Bureau Chief for Audits, State Controller's Office
Compliance Audits Bureau, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 327-3138

lkurokawa@sco.ca.gov
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Michael Lauffer, Chief Counsel, State Water Resources Control Board
1001 I Street, 22nd Floor, Sacramento, CA 95814-2828

Phone: (916) 341-5183

michael.lauffer@waterboards.ca.gov

Kim-Anh Le, Deputy Controller, County of San Mateo
555 County Center, 4th Floor, Redwood City, CA 94063
Phone: (650) 599-1104

kle@smcgov.org

Alison Leary, Deputy General Counsel, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814

Phone: (916) 658-8200

aleary(@cacities.org

Fernando Lemus, Principal Accountant - Auditor, County of Los Angeles
Auditor-Controller's Office, 500 West Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-0324

flemus@auditor.lacounty.gov

Erika Li, Chief Deputy Director, Department of Finance
915 L Street, 10th Floor, Sacramento, CA 95814

Phone: (916) 445-3274

erika.li@dof.ca.gov

Diego Lopez, Consultant, Senate Budget and Fiscal Review Committee
1020 N Street, Room 502, Sacramento, CA 95814

Phone: (916) 651-4103

Diego.Lopez@sen.ca.gov

Everett Luc, Accounting Administrator I, Specialist, State Controller's Office
3301 C Street, Suite 740, Sacramento, CA 95816

Phone: (916) 323-0766

ELuc@sco.ca.gov

Jill Magee, Program Analyst, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

Jill.Magee@csm.ca.gov

Darryl Mar, Manager, State Controller's Office
3301 C Street, Suite 740, Sacramento, CA 95816
Phone: (916) 323-0706

DMar@sco.ca.gov

Tim McDermott, Director of Finance, City of Poway
13325 Civic Center Drive, Poway, CA 92064

Phone: (858) 668-4411

tmcdermott@poway.org

Tina McKendell, County of Los Angeles

Auditor-Controller's Office, 500 West Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-0324

tmckendell@auditor.lacounty.gov

Jane McPherson, Financial Services Director, City of Oceanside
300 North Coast Highway, Oceanside, CA 92054
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Phone: (760) 435-3055
JmcPherson@oceansideca.org

Michelle Mendoza, MAXIMUS

17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 440-0845
michellemendoza@maximus.com

Monica Molina, Finance Manager/Treasurer, City of Del Mar
Claimant Contact

1050 Camino Del Mar, Del Mar, CA 92014

Phone: (858) 755-9354

mmolina@delmar.ca.us

Lourdes Morales, Senior Fiscal and Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8320

Lourdes.Morales@LAO.CA.GOV

Marilyn Munoz, Senior Staff Counsel, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-8918

Marilyn.Munoz@dof.ca.gov

Tim Nash, Director of Finance, City of Encinitas
Claimant Contact

505 S Vulcan Avenue, Encinitas, CA 92054
Phone: N/A

finmail@encinitasca.gov

Kaleb Neufeld, Assistant Controller, City of Fresno
2600 Fresno Street, Fresno, CA 93721

Phone: (559) 621-2489

Kaleb.Neufeld@fresno.gov

Andy Nichols, Nichols Consulting

1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy@nichols-consulting.com

Dale Nielsen, Director of Finance/Treasurer, City of Vista
Claimant Contact

Finance Department, 200 Civic Center Drive, Vista, CA 92084
Phone: (760) 726-1340

dnielsen@ci.vista.ca.us

Adriana Nunez, Staff Counsel, State Water Resources Control Board

Los Angeles Regional Water Quality Control Board, 1001 I Street, 22nd Floor, Sacramento, CA
95814

Phone: (916) 322-3313

Adriana.Nunez@waterboards.ca.gov

Frederick Ortlieb, Senior Deputy City Attorney, City of San Diego
1200 Third Avenue, 11th Floor, San Diego, CA 92101

Phone: (619) 236-6318

fortlieb@sandiego.gov
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Patricia Pacot, Accountant Auditor I, County of Colusa

Office of Auditor-Controller, 546 Jay Street, Suite #202 , Colusa, CA 95932

Phone: (530) 458-0424
ppacot@countyofcolusa.org

Arthur Palkowitz, Law Offices of Arthur M. Palkowitz
12807 Calle de la Siena, San Diego, CA 92130

Phone: (858) 259-1055

law@artpalk.onmicrosoft.com

Kirsten Pangilinan, Specialist, State Controller's Office

Local Reimbursements Section, 3301 C Street, Suite 740, Sacramento, CA 95816

Phone: (916) 322-2446
KPangilinan@sco.ca.gov

Helen Holmes Peak, Lounsbery Ferguson Altona & Peak, LLP
960 Canterbury Place, Ste. 300, Escondido, CA 92025

Phone: (760) 743-1201

hhp@lfap.com

Brian Pierik, Burke, Williams & Sorensen,LLP

2310 East Ponderosa Drive, Suite 25, Camarillo, CA 93010-4747
Phone: (805) 987-3468

bpierik@bwslaw.com

Johnnie Pina, Legislative Policy Analyst, League of Cities
1400 K Street, Suite 400, Sacramento, CA 95814

Phone: (916) 658-8214

jpina@cacities.org

Jai Prasad, County of San Bernardino

Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA 92415-0018

Phone: (909) 386-8854
jai.prasad@sbcountyatc.gov

Jonathan Quan, Associate Accountant, County of San Diego

Projects, Revenue, and Grants Accounting, 5530 Overland Ave, Suite 410, San Diego, CA 92123

Phone: 6198768518
Jonathan.Quan@sdcounty.ca.gov

Roberta Raper, Director of Finance, City of West Sacramento
1110 West Capitol Ave, West Sacramento, CA 95691

Phone: (916) 617-4509

robertar@cityofwestsacramento.org

David Rice, State Water Resources Control Board
1001 I Street, 22nd Floor, Sacramento, CA 95814
Phone: (916) 341-5161
david.rice@waterboards.ca.gov

Tammi Royales, Director of Finance, City of La Mesa
Claimant Contact

8130 Allison Avenue, PO Box 937, La Mesa, CA 91944-0937
Phone: (619) 463-6611

findir@cityoflamesa.us

Alex Sauerwein, Attorney, State Water Resources Control Board

San Diego Regional Water Quality Control Board, 1001 I Street, 22nd Floor, Sacramento, CA 95814

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php
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Phone: (916) 327-8581
Alex.Sauerwein@waterboards.ca.gov

Cindy Sconce, Director, MGT

Performance Solutions Group, 3600 American River Drive, Suite 150, Sacramento, CA 95864

Phone: (916) 276-8807
csconce@mgtconsulting.com

Camille Shelton, Chief Legal Counsel, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

camille.shelton@csm.ca.gov

Carla Shelton, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562
carla.shelton@csm.ca.gov

Wayne Shimabukuro, County of San Bernardino

Auditor/Controller-Recorder-Treasurer-Tax Collector, 222 West Hospitality Lane, 4th Floor, San

Bernardino, CA 92415-0018
Phone: (909) 386-8850
wayne.shimabukuro@atc.sbcounty.gov

Natalie Sidarous, Chief, State Controller's Office

Local Government Programs and Services Division, 3301 C Street, Suite 740, Sacramento, CA

95816
Phone: 916-445-8717
NSidarous@sco.ca.gov

Michelle Skaggs Lawrence, City Manager, City of Oceanside
Claimant Contact

300 North Coast Highway, Oceanside, CA 92054

Phone: (760) 435-3055

citymanager@oceansideca.org

Eileen Sobeck, Executive Director, State Water Resources Control Board
1001 I Street, 22nd Floor, Sacramento, CA 95814-2828

Phone: (916) 341-5183

Eileen.Sobeck@waterboards.ca.gov

Jolene Tollenaar, MGT Consulting Group

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 243-8913

jolenetollenaar@gmail.com

Evelyn Tseng, City of Newport Beach

100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3127
etseng@newportbeachca.gov

Brian Uhler, Principal Fiscal & Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8328

Brian.Uhler@LAO.CA.GOV

Antonio Velasco, Revenue Auditor, City of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php
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Phone: (949) 644-3143
avelasco@newportbeachca.gov

Matthew Vespi, Chief Financial Officer, City of San Diego
202 C Street, 9th Floor, San Diego, CA 92101

Phone: (619) 236-6218

mvespi@sandiego.gov

Vincent Vu, Attorney, State Water Resources Control Board

San Diego Regional Water Quality Control Board, 1001 I Street, 22nd Floor, Sacramento, CA 95814

Phone: (916) 323-5669
Vincent. Vu@waterboards.ca.gov

Emel Wadhwani, Senior Staff Counsel, State Water Resources Control Board
Office of Chief Counsel, 1001 I Street, Sacramento, CA 95814

Phone: (916) 322-3622

emel.wadhwani@waterboards.ca.gov

Ada Waelder, Legislative Analyst, Government Finance and Administration, California State
Association of Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814

Phone: (916) 327-7500

awaelder@counties.org

Joe Ware, Finance Director, City of Lemon Grove
Claimant Contact

3232 Main Street, Lemon Grove, CA 91945
Phone: (619) 825-3803
jware@lemongrove.ca.gov

Renee Wellhouse, David Wellhouse & Associates, Inc.
3609 Bradshaw Road, H-382, Sacramento, CA 95927
Phone: (916) 797-4883

dwa-renee@surewest.net

Colleen Winchester, Senior Deputy City Attorney, City of San Jose
200 East Santa Clara Street, 16th Floor, San Jose, CA 95113

Phone: (408) 535-1987

Colleen.Winchester@sanjoseca.gov

R. Matthew Wise, Supervising Deputy Attorney General, Department of Justice

Attorney General's Office, 1300 I Street, Suite 125, PO Box 944255, Sacramento, CA 94244-2550
Phone: (916) 210-6046

Matthew. Wise@doj.ca.gov

Jacqueline Wong-Hernandez, Deputy Executive Director for Legislative Affairs, California State
Association of Counties (CSAC)

1100 K Street, Sacramento, CA 95814

Phone: (916) 650-8104

jwong-hernandez@counties.org

Elisa Wynne, Staff Director, Senate Budget & Fiscal Review Committee
California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

elisa.wynne@sen.ca.gov

Helmholst Zinser-Watkins, Associate Governmental Program Analyst, State Controller's Office
Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 700,

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php
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Sacramento, CA 95816
Phone: (916) 324-7876
HZinser-watkins@sco.ca.gov
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