
 

 

State Water Resources Control Board 
August 25, 2023 

VIA DROP BOX 

Heather Halsey  
Executive Director  
Commission on State Mandates 
980 9th Street, Suite 300 
Sacramento, CA  95814 
 
COMMENTS ON DRAFT PROPOSED DECISION FOR TEST CLAIM 10-TC-11  
  
California Regional Water Quality Control Board, San Diego Region, Order No. R9-
2009-0002, Sections B.2.; C.; D.; F.1.d.; F.1.d.7.i.; F.1.f.; F.1.h.; F.3.a.4.c.; F.3.d.; 
F.4.b.; F.4.d.; F.4.e.; G.6.; I.; J.; K.1.b.4.n.; and Only as They Relate to the Reporting 
Checklist, Section K.3.a. and Attachment D, Adopted December 16, 2009, 10-TC-11 
Cities of Dana Point, Laguna Hills, Laguna Niguel, Lake Forest, Mission Viejo, San Juan 
Capistrano, the County of Orange, and the Orange County Flood Control District, 
Claimants 

Dear Ms. Halsey: 

The State Water Resources Control Board (State Water Board) and the California 
Regional Water Quality Control Board, San Diego Region (San Diego Water Board) 
(collectively Water Boards) provide the following comments on the Draft Proposed 
Decision in the above-referenced test claim. The Water Boards appreciate the careful 
and thoughtful work of the Commission on State Mandates (Commission) staff and 
concur with the recommendation to deny the Test Claim in its entirety as to the 
challenged provisions in San Diego Water Board Order No. R9-2009-0002 (test claim 
permit).     
 
As a preliminary matter, the Water Boards note that after claimants filed their initial test 
claim on June 30, 2011, the Commission staff issued a Notice of Incomplete Joint Test 
Claim Filing on November 18, 2016, identifying, among other items, that the original test 
claim was “missing a detailed description of increased costs and a statewide estimate of 
costs as required by Government Code section 17553.”  (Notice of Incomplete Joint 
Test Claim Filing, p. 2.)  Claimants submitted rebuttal comments and their response to 
the Notice of Incomplete Joint Test Claim Filing on January 6, 2017. The Water Boards 
agree with the Commission staff’s assessment that no reimbursement is required as the 
record lacks substantial evidence of increased costs mandated by the state and 
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claimants have not demonstrated they have been forced to use tax proceeds for the 
activities the Draft Proposed Decision concludes are mandated by the state.1    
Claimants have already had two opportunities to submit detailed cost information as 
required by Government Code section 17553, subdivision (b), first as part of their initial 
test claim and second in response to the Notice of Incomplete Joint Test Claim Filing. 
Claimants should not be permitted to now have a third opportunity at this late date to 
submit new cost information.  If Claimants submit new cost information in response to 
the Draft Proposed Decision and the Commission accepts such information, the Water 
Boards request an opportunity to review the information and submit a written response.  
 
Claimants have fee authority for the entire test claim period  
 
The Draft Proposed Decision contains extensive discussion of local agency 
constitutional and statutory authorities to raise fees, including discussion of what has 
been found to constitute sufficient fee authority as a legal matter within the meaning of 
Government Code section 17556, subdivision (d).2  The Water Boards agree with the 
Draft Proposed Decision’s conclusion that to the extent the Commission finds state 
mandated requirements, there are no costs mandated by the state for costs incurred 
beginning January 1, 2018.3  
 
As explained below, the Water Boards disagree with the Draft Proposed Decision’s 
conclusion that claimants lack fee authority for costs incurred prior to 2018 due to 
Proposition 218’s voter approval provisions.  California courts have consistently held 
that fee authority is purely a question of legal authorization.  (Connell v. Superior Court 
(1997) 59, Cal.App.4th 382, 401 [holding that the focus under Government Code 
section 17556 is whether a local agency has “authority, i.e., the right or power, to levy 
fees sufficient to cover the costs:]; Clovis Unified School Dist. v. Chiang (2010) 188 
Cal.App.4th 794, 812.)  “[F]actual considerations of practicality” do not defeat a local 
agency’s fee authority.  (Paradise Irrigation Dist. v. Commission on State Mandates 
(2019) 33 Cal.App.5th 174, 195.)  The Draft Proposed Decision correctly finds that 
claimants have authority under their police powers to impose fees in connection with 
challenged permit provisions. Even where Proposition 218 super-imposes a voter 
approval provision on fees to pay for specific state mandates, the Commission should 
find claimants’ authority nonetheless exists and expenditures for mandates are not 
reimbursable. 
   
In Paradise Irrigation, supra, the court of appeal considered whether the majority protest 
procedure added by Proposition 218 deprived local agencies of authority to impose fees 
for water service.  (33 Cal.App.5th at p. 182.)  California Constitution, Article XIII D, 
section 6(a), requires a local agency to identify parcels subject to a new fee, calculate 
the fee amount, and provide notice to affected property owners.  (Art. XIII D, § 6, subd. 

 
1 See Draft Proposed Decision, pp. 333-341. 
2 See Draft Proposed Decision, pp. 341-378. 
3 Since the test claim permit was superseded by another permit beginning April 1, 2015, (Order No. R9-
2015-0001 (ca.gov) p. 8), the Draft Proposed Decision should be revised to recognize that the scope of 
any period of reimbursement ends March 31, 2015. 
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(a)(1).)  If a majority of property owners submits written protests against the fee, the fee 
may not be imposed.  (Id., subd. (a)(2).)   
The Paradise Irrigation court held that the “majority protest procedures are properly 
construed as a power-sharing arrangement between the districts and their customers, 
rather than a deprivation of fee authority.”  (33 Cal.App.5th at p. 182.)  It explained that, 
when considering how voter powers affect the ability of local governments to impose 
fees, courts “presume local voters will give appropriate consideration and deference to 
state mandated requirements . . . .”  (Id., at p. 194, citing Bighorn-Desert View Water 
Agency v. Verjil (2006) 39 Cal.4th 205, 220.)  “Although this power-sharing arrangement 
has the potential for conflict, we must presume that both sides will act reasonably and in 
good faith.”  (Id., at p. 192.)  Further, the fact that, “as a matter of practical reality, the 
majority protest procedure allows water customers to defeat the District’s authority to 
levy fees” was not dispositive; “the inquiry into fee authority constitutes an issue of law 
rather than a question of fact.”  (Id., at p. 195, citing Connell, supra, 59 Cal.App.4th at p. 
401.)   
The Paradise Irrigation court did not consider whether a local agency has fee authority 
as a legal matter where fees or assessments are subject to voter approval 
requirements.  However, the court’s reasoning applies with equal force where 
Proposition 218 requires pre-approval by a majority vote of the affected property owners 
(or, alternatively, by a two-thirds vote of the electorate).  That the governing body of a 
municipality (e.g., County Board of Supervisors or City Council) and the affected 
property owners who elected that body share power to impose fees does not mean 
claimants are deprived of fee authority under Government Code section 17556.  And 
the fact that property owners in claimants’ local jurisdictions could theoretically withhold 
approval—just as a majority of the governing body could theoretically withhold approval 
to impose a fee—does not undermine claimants’ police power; that power exists 
regardless of what the property owners, or the governing body, might decide about any 
given fee.   
 
Under Proposition 218, local property owners share the power to impose certain fees 
with their governing bodies.  This more direct governance process does not deprive a 
local agency of any fee authority, the local agency simply shares that authority with 
affected property owners or voters.  Such property owners or voters are considered part 
of the legislating body, a body that has legal fee authority required by Government Code 
section 17556.  Whether a fee is subject to voter approval (which may be withheld) or 
majority protest (which can defeat a fee), there is the same potential practical result that 
the local agency will be unable to collect the desired fee.  Since the same potential 
outcome can result from either power-sharing mechanism, there is no compelling 
reason to find fee authority exists in one mechanism but not the other.  While voter 
approval provisions, like voter protest provisions, may complicate the exercise of fee 
authority, they do not negate it. 
 
Therefore, while the Water Boards agree with the Draft Proposed Decision’s reasoning 
to deny the test claim, the Commission should find that to the extent there are any state 
mandated costs, claimants have necessary fee authority and are entitled to no 
reimbursement. 
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For the above reasons, the Water Boards request the Commission adopt the Draft 
Proposed Decision with the limited changes requested by the Water Boards. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 
knowledge, information and belief. 

Sincerely, 

f:::::::::~JG}l~ 
Attorney IV 
Office of Chief Counsel 
State Water Resources Control Board 
Tel. 619.521.3012 



DECLARATION OF SERVICE BY EMAIL 

 
I, the undersigned, declare as follows: 
I am a resident of the County of Sacramento and I am over the age of 18 years, and not 
a party to the within action.  My place of employment is 980 Ninth Street, Suite 300, 
Sacramento, California 95814. 
On August 28, 2023, I served the: 

• Current Mailing List dated August 24, 2023 
• Claimants’ Comments on the Draft Proposed Decision filed August 25, 2023 
• Finance’s Comments on the Draft Proposed Decision filed August 25, 2023 
• Water Boards’ Comments on the Draft Proposed Decision filed  

August 25, 2023 
California Regional Water Quality Control Board, San Diego Region,  
Order No. R9-2009-0002, Sections B.2.; C.; D.; F.1.d.; F.1.d.7.i.; F.1.f.; F.1.h.; 
F.3.a.4.c.; F.3.d.; F.4.b.; F.4.d.; F.4.e.; G.6.; I.; J.; K.1.b.4.n.; and, Only as They 
Relate to the Reporting Checklist, Section K.3.a. and Attachment D,1 Adopted 
December 16, 2009, 10-TC-11 
Cities of Dana Point, Laguna Hills, Laguna Niguel, Lake Forest, Mission Viejo,  
San Juan Capistrano, the County of Orange, and the Orange County Flood 
Control District, Claimants 

by making it available on the Commission’s website and providing notice of how to 
locate it to the email addresses provided on the attached mailing list. 
I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct, and that this declaration was executed on August 28, 2023 
at Sacramento, California.  
 
 

             
____________________________ 
David Chavez 

      Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA  95814 
(916) 323-3562 

 
1 Government Code section 17553(b)(1) requires test claims to identify the specific 
sections of the executive order alleged to contain a mandate and a detailed description 
of the new activities mandated by the state.  Only the sections indicated in this caption, 
and Section K.3.a. and Attachment D only as they relate to the reporting checklist, have 
been properly pled. 
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