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REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, CALIFORNIA REGIONAL
WATER QUALITY CONTROL BOARD, SAN DIEGO REGION, ORDER NO. R9-2010-
0016, 11-TC-03

Joint Test Claimants Riverside County Flood Control and Water Conservation District
(“District”), County of Riverside and Cities of Murrieta, Temecula and Wildomar (collectively,
“Claimants”), herewith file this Rebuttal to the comments of the State Water Resources Control
Board and the California Regional Water Quality Control Board, San Diego Region (“San Diego
Water Board”) (collectively, “Water Boards”) and the Department of Finance (“DOF”’) concerning
Test Claim 11-TC-03, California Regional Water Quality Control Board, San Diego Region,
Order No. R9-2010-0016 (the “Joint Test Claim™).

This Rebuttal will address each of the comments made by the Water Boards and the DOF
concerning the validity of the Joint Test Claim. In summary, the Water Boards contend that
Claimants are not entitled to a subvention of state funds for the mandates contained in Order No.
R9-2010-0016 (the “2010 Permit”) because (a) the mandates were neither “new programs” nor
represent “higher levels of service;” (b) the mandates were federal, not state in nature; (c) the 2010
Permit did not impose requirements unique to local agencies and the Claimants voluntarily agreed
to the Permit; and (d) Claimants had fee authority to fund the mandates. Water Boards” Comments
(“WB Comments”) at 9-18. The DOF argues only that the Claimants had fee authority to fund
the mandates, and does not otherwise address the validity of the Joint Test Claim. (DOF Comments
at 1-2).

These arguments have already been made, and addressed, in other test claims pending
before the Commission, including with respect to a municipal stormwater permit also issued by
the San Diego Water Board in 2009 to municipalities in South Orange County (California Regional
Water Quality Control Board, San Diego Region, Order No. R9-9009-0002, 10-TC-11). These
Rebuttal Comments address the comments of the Water Boards and the DOF and demonstrate that
their arguments lack factual or legal support and that a subvention of funds for the mandates
contained in the Permit is required under article X111 B, section 6 of the California Constitution.

REBUTTAL TO COMMENTS OF WATER BOARDS
I GENERAL COMMENTS
This section addresses general arguments made by the Water Boards. Most of those
arguments are addressed further in Section Il below, which responds to comments on each mandate
in the 2010 Permit. This section generally addresses a number of misstatements of fact and law in

general comments made by the Water Boards (WB Comments at 1-19).

A. The Supreme Court’s Decision in Department of Finance v. Commission on
State Mandates is Directly Applicable to this Joint Test Claim

The Water Boards argue (WB Comments at 2-4) that the issues in this Joint Test Claim can
be distinguished from the case before the California Supreme Court in Department of Finance v.
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Commission on State Mandates (2016) 1 Cal. 5" 749 (“Dept. of Finance”), the seminal case on
what constitutes a state, versus a federal, mandate in determining the existing of an unfunded state
mandate. While some of these alleged distinctions are simply irrelevant to this Joint Test Claim,!
the Water Boards argue that the San Diego Water Board made the findings required under Dept.
of Finance to establish that “each of the challenged permit terms was necessary to comply with
the federal requirement that MS4 permits impose controls that reduce the discharge of pollutants
to the MEP [maximum extent practicable], and were based entirely on federal authority.” WB
Comments at 3 (emphasis in original) (footnote omitted). The San Diego Water Board did not in
fact make such findings, as will be discussed below.

The holdings in Dept. of Finance are directly applicable to this Joint Test Claim, and most
particularly the following three holdings:?

B How is a mandate in a stormwater permit to be determined to be a “federal” or a
“state” mandate?

The Supreme Court set forth this test:

If federal law compels the state to impose, or itself imposes, a requirement, that
requirement is a federal mandate. On the other hand, if federal law gives the state
discretion whether to impose a particular implementing requirement, and the state
exercises its discretion to impose the requirement by virtue of a “true choice,” that
requirement is not federally mandated.

1 Cal. 5™ at 765. In particular, the Court noted the wide discretion afforded the State in determining
what requirements would meet the MEP standard. Id. at 768.

B Must the Commission defer to the Water Boards’ determination of what constitutes a
federal mandate?

The Supreme Court emphatically refused to grant such deference. The Court found that in
issuing the Los Angeles County permit at issue in that case, “the Regional Board was implementing
both state and federal law and was authorized to include conditions more exacting than federal law
required. [citation omitted]. It is simply not the case that, because a condition was in the Permit, it
was, ipso facto, required by federal law.” Id. at 768. The Court cited as authority its decision in
City of Burbank v. State Water Resources Control Board (2005) 5 Cal. 4" 613, 627-28,% where it
held that a federal National Pollution Discharge Elimination System (“NPDES”) permit issued by
a regional water board (such as the 2010 Permit) may contain State-imposed conditions that are
more stringent than federal law requirements.

! For example, the 2010 Permit does not contain a TMDL, or “Total Maximum Daily Load” provision, as
alleged in the WB Comments at 3.

2 See also the discussion in Claimants’ Section 5 Narrative Statement at 10-15.

3 Attached in Documents in Support of Rebuttal Comments of Joint Test Claimants (“Rebuttal
Documents™), Tab 1.
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The Court squarely addressed the Water Boards’ argument here that the Commission
should defer to the San Diego Water Board’s determination that the challenged requirements in
the 2010 Permit were federally mandated. Finding that this determination “is largely a question
of law,” the Court distinguished situations where the question involved the regional board’s
authority to impose specific permit conditions from those involving the question of who would
pay for such conditions. In the former situation, “the board’s findings regarding what conditions
satisfied the federal [MEP] standard would be entitled to deference.” 1 Cal. 5™ at 768. But, the
Court held,

Reimbursement proceedings before the Commission are different. The question here was
not whether the Regional Board had authority to impose the challenged requirements. It
did. The narrow question here was who will pay for them. In answering that legal
question, the Commission applied California’s constitutional, statutory, and common law
to the single issue of reimbursement. In the context of these proceedings, the State has
the burden to show the challenged conditions were mandated by federal law.

Id. at 769.

B Who Has the Burden of Establishing an Exception to Reimbursement of State-
Mandated Costs?

The Supreme Court placed the burden of establishing that a mandate was federal, rather
than state, on the Water Boards. In placing that burden, the Court held that because article XIII B,
section 6 of the Constitution established a “general rule requiring reimbursement of all state-
mandated costs,” a party claiming an exception to that general rule, such as the federal mandate
exception in Govt. Code § 17556(c), “bears the burden of demonstrating that it applies.” Id. at
769.

The Supreme Court concluded that “requiring the Commission to defer to the Regional
Board” would “leave the Commission with no role to play on the narrow question of who must
pay. Such a result would fail to honor the Legislature’s intent in creating the Commission.” Id.
Looking to the policies underlying article XIIlI B, section 6, the Court concluded that the
Constitution “would be undermined if the Commission were required to defer to the Regional
Board on the federal mandate question.” Id.

The only circumstance under which the Court found that deference to the Water Boards’
expertise would be appropriate was if a regional board had “found, when imposing the disputed
permit conditions, that those conditions were the only means by which the [MEP] standard could
be implemented,” which must be a “case specific” finding, taking into account “local factual
circumstances.” 1 Cal. 5" at 768 and n.15. As discussed below, there are no such explicit findings
in the 2010 Permit, despite assertions by the Water Boards to the contrary.

The Supreme Court further found that in assessing whether federal law or regulation
required the imposition of a particular requirement, it was important to examine the scope of the
regulatory language. In discussing inspection requirements in the federal stormwater regulations,
for example, the Court rejected the Water Boards’ argument that all permit-required inspections
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were federally mandated “because the CWA [Clean Water Act] required the Regional Board to
impose permit controls, and the EPA regulations contemplated that some kind of operator
inspections would be required.” 1d. at 771. In response, the Court held that the mere fact that the
federal regulations “contemplated some form of inspections, however, does not mean that federal
law required the scope and detail of inspections required by the Permit conditions.” Id.

This last holding is important for the Commission in assessing the federal versus state
character of the specific requirements at issue in the Joint Test Claim. Repeatedly, the Water
Boards cite general regulatory language as providing federal authority to impose specific and
prescriptive requirements in the 2010 Permit. However, as the Supreme Court held, the existence
of general federal regulatory language does not mean that those regulations “required the scope
and detail” of the 2010 Permit provisions at issue in this Joint Test Claim.

B. The 2010 Permit is Not an “MEP” Permit — Its Overriding Compliance
Requirement, to Meet Water Quality Standards, is a State Requirement

The Water Boards contend that since the San Diego Water Board made various general
findings relating to the alleged adherence of 2010 Permit requirements to the MEP standard, this
showed that the permit requirements at issue in this Joint Test Claim were mandated by federal,
not state, requirements. See, e.g., WB Comments at 13-14. In Section Il, Claimants demonstrate
that the record reflects that these requirements were imposed by the Water Board without any
particularized examination of whether the requirements constituted the only way to attain the MEP
standard, the Supreme Court’s test for affording deference to the Water Boards’ claim of this
defense to subvention.

But, as importantly, the 2010 Permit itself is not an “MEP Permit,” where the MEP
standard found in Section 402(p) of the Clean Water Act (“CWA”), 33 U.S.C. § 1342(p)(3)(B)(iii),
governs the conduct of the permittees under the 2010 Permit. This is so because, as the San Diego
Water Board set forth in the permit language and accompanying Fact Sheet,* the permittees were
required to meet water quality standards established in State-developed Basin Plans. The decision
to require such compliance was an exercise of state, not federal, authority.

1. It is Settled That Under Federal Law, Municipal Stormwater Permittees
Must Meet The MEP Standard to Control Pollutants in Discharges From
Their MS4s; It is Also Settled That States Have the Discretion to Require
Adherence to Water Quality Standards By Those Permittees

The CWA prescribes different requirements for NPDES permits covering municipal
stormwater permittees and industrial dischargers. The latter are required to have permits requiring
discharges to adhere to strict numeric effluent limitations. Thus, if discharges from a steel mill or
oil refinery are subject to a permit condition restricting the concentration of a particular pollutant,

4 Fact Sheets in NPDES permits are required, inter alia, to set forth a “brief summary of the basis for the
draft permit conditions including references to applicable statutory and regulatory provisions . ...” 40 CFR
8 124.8(b)(4) (Rebuttal Documents, Tab 2).
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a monitored exceedance of that pollutant renders the steel mill and refinery in violation of the
permit condition and the CWA. See 33 U.S.C. 8 1342(p) and discussion next below.

Municipal stormwater permits are different. As the United States Court of Appeals for the
Ninth Circuit held in Defenders of Wildlife v. Browner (1999) 191 F.3¢ 1159 (9™ Cir.), the CWA
establishes different standards for industrial and municipal stormwater permittees. With respect
to the former, because they were required to “meet all applicable provisions of . . . . section 1311
of this title,” this meant that industrial discharges were subject to the requirement to meet water
quality standard. 1d. at 1164-65 (industrial discharges “shall . .. achieve ... any more stringent
limitation, including those necessary to meet water quality standards, treatment standards or
schedules of compliance, established pursuant to any State law or regulation (under authority
preserved by section 1370 of this title)” (quoting 33 U.S.C. § 1311(b)(1)(C) (emphasis by Ninth
Circuit).

By contrast, the Ninth Circuit noted that the compliance standard for municipal stormwater
dischargers was completely different, in that they must “require controls to reduce the discharge
of pollutants to the maximum extent practicable, including management practices, control
techniques and system, design and engineering methods, and such other provisions as the
Administrator . . . determines appropriate for the control of such pollutants.” 191 F.3% at 1164
(quoting 33 U.S.C. 8§ 1342(p) (emphasis by Ninth Circuit).

The court held that the specific “MEP” language in Section 1342(p)(3)(B) quoted above,
the structure of the CWA, as well as previous decisions of the Ninth Circuit, “all demonstrate that
Congress did not require municipal storm-sewer discharges to comply strictly with 33 U.S.C. §
1311(b)(1)(C).” 191 F.3% at 1166.

Browner went on, however, to hold that the Administrator of the federal Environmental
Protection Agency had discretion under the “such other provisions as the Administrator” clause of
Section 1342(p)(3)(B)(iii) to require municipal stormwater permittees to meet numeric water
quality standards. 191 F.39 at 1166. The Administrator’s discretionary power devolves to the
states when, as in California, they are authorized under CWA § 1342(b) to issue NPDES permits,
such as the 2010 Permit.

2. The 2010 Permit’s Overarching Compliance Standard is Not the Federal
MEP Requirement But a State-Imposed Requirement to Meet Water
Quality Standards

As discussed, the State has the power to mandate that municipalities comply with numeric
water quality standards® applicable in the receiving waters into which their MS4s discharge. The
2010 Permit in fact requires this, in Section A.3:

® This power is not independent, however, of the need to comply with State law in so doing. City of
Burbank, supra, 35 Cal.4" at 627.

-5-
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Discharges from MS4s that cause or contribute to the violation of water quality standards
(designated beneficial uses, water quality objectives developed to protect beneficial uses,
and the State policy with respect to maintaining high quality waters) are prohibited.

In addition, the 2010 Permit contained numerous new individual provisions in Section F that
required permittees, in the development and execution of various substantive permit programs, to
achieve a level of control to prevent “discharges from the MS4 from causing or contributing to a
violation of water quality standards.” E.g., 2010 Permit Section F.3.d (discussed in Section I1.M,
below).

While 2010 Permit Finding E.1 states that compliance with water quality standards “is to
be achieved through an iterative approach requiring the implementation of improved and better-
tailored BMPs over time,”® the permit actually required strict compliance with the water quality
standards from the first day of the permit’s effectiveness. This strict compliance requirement is
clear from the San Diego Water Board’s explanation of Finding E.1 in the Fact Sheet:

While implementation of the iterative BMP process is a means to achieve compliance
with water quality objectives for storm water MS4 discharges, it does not shield the
discharger from enforcement actions for continued non-compliance with water quality
standards. Consistent with USEPA guidance, regardless of whether or not an iterative
process is being implemented, discharges that cause or contribute to a violation of water
quality standards are in violation of Order No. R9-20120-0016.

Fact Sheet at 90 (footnote omitted).’

Thus, the guiding principle and compliance standard for the requirements of the 2010
Permit at issue in this Joint Test Claim is a State-imposed standard requiring achievement of water
quality standards, not the federal MEP standard referenced in the WB Comments.

C. The Mandates in the 2010 Permit Set Forth in the Joint Test Claim Were In
Fact New Programs and/or Represented Requirements for Higher Levels of
Service

The Water Boards assert that the 2010 Permit provisions contained in the Joint Test Claim
do not impose new programs or require higher levels of service by the Claimants (WB Comments
at 9-12). This assertion is belied by the facts and the law.

® This requirement does not reference the MEP standard, and should not, because the requirement even to
implement iterative BMPs is one that exceeds the MEP standard, which does not require attainment of water
guality standards. Because the 2010 Permit makes that requirement, it exceeds the MEP standard. See
Browner, supra, 191 F.3¢ at 1166-67 (finding that a similar requirement in an EPA-issued Arizona NPDES
stormwater permit to use BMPs to attain water quality standards was within the EPA Administrator’s
discretion).

" The 1998 “USEPA guidance” referenced in the Fact Sheet was, in light of the Browner case decided one
year later, erroneous. As a matter of federal law, municipal stormwater discharges do not have to meet
water quality standards.

-6-
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First, as set forth in the Narrative Statement filed in support of the Joint Test Claim dated
April 28, 2017 (“Narrative Statement”), the requirements of the 2010 Permit at issue here were
new programs because they were not contained in the previous, 2004 MS4 permit issued by the
San Diego Water Board. These are the provisions relating to: the removal of categorical
exemptions for irrigation runoff, non-stormwater action levels (“NALs”), stormwater action levels
(“SALs”), BMP maintenance tracking requirements, new requirements for sediment control and
the review of monitoring data at construction sites, requirements relating to best management
practices (“BMPs”) for unpaved roads, the review of monitoring data in the inspection of
industrial/commercial facilities, requirements relating to the retrofitting of existing residential
development, requirements to conduct special studies, and various requirements requiring
standards of performance for Permit programs. Alternatively, the requirements were new
programs through the addition of new obligations to requirements first established in the 2004
Permit. These additional requirements include for watershed water quality workplans and JRMP
annual reports.

In Section I, Claimants respond specifically on whether specific 2010 Permit requirements
represented a new program or higher level of service. But the following points can be made here.

1. The Mandated Programs Set Forth in the Joint Test Claim Represented
“New Programs” as a Matter of Fact and Law

As the Water Boards concede, a “program is ‘new’ if the local government had not
previously been required to institute it.” WB Comments at 10-11, citing County of Los Angeles v.
Commission on State Mandates (2003) 110 Cal. App.4™ 1176, 1189. As noted above, all of the
mandated programs identified in the Joint Test Claim are “new” in that they were not previously
required to be performed by Claimants under the previous MS4 permit or were new obligations
imposed on existing permit requirements.

Arguing that the requirements of the 2010 Permit were not new programs, the Water
Boards cite “more than two decades” of NPDES stormwater permits which included such
provisions as management plans, monitoring, reporting, land development, enforcement
obligations and the afore-described State requirement “to comply with receiving water limitations
and prohibitions through an iterative process.” WB Comments at 11. That is not the point. The
fact that such permits may have included such programs does not mean that the specific
requirements of the 2010 Permit at issue in this Joint Test Claim were also included in previous
stormwater permits. They were not.

The question is whether such specific requirements were newly mandated through an
executive order, i.e., the 2010 Permit. The Commission, in previous test claims, has held that any
new requirements not contained in a previous permit, even when those programs were expanding
on a program contained in the previous permit, were a new program or higher level of service.
See, e.g., Statement of Decision, Case No. 07-TC-09, In re San Diego Regional Water Quality
Control Board Order No. R9-2007-0001 (“SD County SOD”),® at 53-54 (even though previous
MS4 permit required adoption of Model Standard Urban Storm Water Mitigation Plan (“SUSMP”’)
and local SUSMPs, requirement in succeeding permit to submit an Model SUSMP with specific

8 Rebuttal Documents, Tab 4.
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Low Impact Development BMP requirements constituted a new program or higher level of
service).

2. The Mandated Programs Identified in the Joint Test Claim Represented
Higher Levels of Service on the Claimants

Claimants have previously demonstrated that all of the requirements of the 2010 Permit at
issue here represented new programs, eligible for a subvention of funds. Having established this,
Claimants need go no further. Yet, to the extent that such requirements instead represented a
“higher level of service,” this fact also has been established. In the Narrative Statement, Claimants
set forth precisely how the requirements of the 2010 Permit at issue were additional to the
requirements of the 2004 Permit. These additional requirements imposed separate and additional
costs on Claimants, as set forth in the Narrative Statement. These requirements were not simply a
reallocation of existing Claimant responsibilities, as the Water Boards argue. WB Comments at
12.

As noted, the Commission has determined that requirements new to a municipal
stormwater permit constitute both a new program and a higher level of service. For example, the
Water Boards contend that the “iterative” process for improvement of the MEP standard means
that higher levels of permit specificity are “consistent” with EPA guidance. WB Comments at 11.
The Commission, however, has already rejected a similar argument. In the San Diego County test
claim, the DOF argued that since additional permit requirements were necessary for the claimants
to continue to comply with the CWA and reduce pollutants to the MEP, they were not new
requirements. SD County SOD at 49. In response, the Commission stated that it did “not read the
federal [CWA] so broadly” and that “[u]nder the standard urged by Finance, anything the state
imposes under the permit would not be a new program or higher level of service.” Id. The
Commission rejected that standard and found that the requirements in question in fact represented
a new program or higher level of service. Id. at 49-50.

The Water Boards also argue that the “costs incurred must involve programs previously
funded exclusively by the state.” WB Comments at 11. This argument, and the cited cases, are
inapposite to the issues in this Joint Test Claim. For example, City of San Jose v. State of
California (1996) 45 Cal. App.4™ 1802 involved a statute which authorized counties to charge
cities and other local entities for the costs of booking persons into county jails. The court
determined that the financial and administrative responsibility for the operation of county jails and
detention of prisoners had been the sole responsibility of counties even before adoption of the
statute. The shifting of responsibility was thus from the county to the cities, not from the state to
the cities. Id. at 1812. As such, the statute did not represent an imposition of a state mandate. Id.
Here, the requirements in the Joint Test Claim involve imposition of a mandate by a state agency
on local government, e.g., the San Diego Water Board on Claimants.

Similarly, County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4" 1264
is inapposite. The court found there that the statute at issue merely reallocated property tax
revenues for public education, which for years had been a shared state and local responsibility, and
that there was no evidence of any increased costs imposed on local government by operation of
the statute. Id. at 1283. Again, this Joint Test Claim involves the adoption of specific new
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provisions in an executive order which require the Claimants to incur new costs. See Narrative
Statement at 15-67.

The requirements of the 2010 Permit at issue in this Joint Test Claim represent the
imposition of a higher level of service on the Claimants.

D. The Water Boards Have Not Met the Burden of Establishing That Federal Law
Mandated the Requirements in the 2010 Permit

The Supreme Court has held that the water boards have the burden of establishing that a
requirement in a stormwater permit is federally mandated. Dept. of Finance, 1 Cal.5" at 769. The
Water Boards have not met that burden here.

The Water Boards assert that because the CWA authorized it to “exercise its discretion, as
required by federal law” to “meet the MEP standard in this Permit supports the conclusion that the
permit provisions are federal, not state mandates.” WB Comments at 13. This statement, however,
ignores Dept. of Finance. It is the very exercise of that discretion (and as discussed elsewhere, the
discretion to impose requirements that exceed the MEP standard) which the Supreme Court found
to be a state mandate.

Additionally, the record does not reflect any finding by the San Diego Water Board that in
adopting the 2010 Permit mandates at issue in this Joint Test Claim, the Board found that such
mandates represented the only method for achieving the MEP standard.

1. The San Diego Water Board’s Findings as to the Federal Law Basis for
2010 Permit Requirements Are Not Entitled to Deference

The Water Boards contend that the San Diego Water Board was “exercising its duty under
federal law” to adopt the 2010 Permit (WB Comments at 12) and that the Board made a specific
finding that “when issuing the Permit, the San Diego Water Board implemented only federal law.”
WB Comments at 13, emphasis in original. The Water Boards then go on to quote various findings
in Section E of the 2010 Permit and Fact Sheet, including from a finding stating that “it is entirely
federal authority that forms the legal basis to establish the permit provisions.” WB Comments at
14, emphasis in original. Citing this language, the Water Boards conclude that the “San Diego
Water Board made findings in connection with specific challenged provisions, that such provisions
were necessary to implement the maximum extent practicable standard.” Id.

The record, however, does not support this conclusion nor does it reveal findings which
meet the Supreme Court’s exacting standard for giving deference to a regional board, which
requires the board to find that “those conditions were the only means by which the maximum extent
practicable standard could be implemented.” 1 Cal. 5" at 768 (emphasis supplied).

In addition to the fact that the 2010 Permit’s compliance standard is not adherence to the
federal MEP standard but rather to water quality standards established in a State basin plan (see
Section 1.B.2 above), the language of the 2010 Permit and Fact Sheet establish that both federal
and state law provisions formed the basis for the provisions at issue in this Joint Test Claim. And,
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the language cited by the Water Boards (WB Comments at 13-14) as support for the alleged
“federal law only” finding is boilerplate, inserted in multiple stormwater permits across the state
(See Declaration of David W. Burhenn, filed herewith as Attachment 1, and exhibits thereto).

2. The 2010 Permit Recites That It Is Based on Both Federal And State Law
The San Diego Water Board’s first finding in the 2010 Permit, Finding A.1, states:

This Order is based on the federal Clean Water Act (CWA), the Porter-Cologne Water
Quality Control Act (Division 7 of the Water Code, commencing with Section 13000),
applicable State and federal regulations, all applicable provisions of statewide Water
Quality Control Plans and Policies adopted by the State Water Resources Control Board
(State Water Board), the Water Quality Control Plan for the San Diego Basin adopted by
the San Diego Water Board (Basin Plan), the California Toxics Rule, and the California
Toxics Rule Implementation Plan.

2010 Permit at 1 (emphasis supplied). Each of the italicized authorities in Finding A.1 represents
California, not federal, authority. See also 2010 Permit, Attachment A (setting forth Basin Plan
prohibitions pursuant to Water Code 8§ 13243).

In addition to the express language of Finding A.1, further evidence that the 2010 Permit
was in fact based on California law is provided in the Fact Sheet. In discussing Finding A.1, the
Fact Sheet specifically cites the San Diego Water Board’s authority under both federal and state
law to adopt the Permit. As to state law authority, it states:

Porter-Cologne (section 13240) directs the Regional Water Boards to set water quality
objectives via adoption of Water Quality Control Plans (Basin Plans) that conform to all
State policies for water quality control.

As a means for achieving those water quality objectives, Porter-Cologne (section 13243)
further authorizes the Regional Water Boards to establish waste discharge requirements
(WDRs) to prohibit waste discharges in certain conditions or areas. . . . The Order
will renew Order No. R9-2004-001 to comply with the CWA and attain water quality
objectives in the Basin Plan. . . .

Fact Sheet at 20 (emphasis supplied). The Porter-Cologne Water Quality Act (“Porter-Cologne
Act”), Water Code § 13000 et seq., was adopted, inter alia, to protect the quality of the waters of
the state. Water Code § 13000.°

The italicized reference to the Basin Plan, a State-required water quality control plan for
the San Diego region, reflects again that the 2010 Permit was adopted to meet both California and
federal requirements, not simply the latter. Moreover, Fact Sheet Section VI, discussing the legal
authority for the 2010 Permit, cites as authority California Water Code § 13377, which provides
that when a regional board issues NPDES permits, the board can include not only federal
requirements but also more stringent state requirements, i.e., “any more stringent effluent

9 Rebuttal Documents, Tab 3.
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standards or limitations necessary to implement water quality control plans, or for the protection
of beneficial uses, or to prevent nuisance.” Fact Sheet at 19.

As will be discussed in Section I, Water Code § 13377 was frequently cited by the San
Diego Water Board as authority for the requirements of the 2010 Permit at issue in this Joint Test
Claim.

3. The 2010 Permit Finding E.6 Language Cited by the Water Boards
Is Boilerplate Language, Not Entitled to Deference

Despite textual evidence that the 2010 Permit is based on both federal and state law, the
Water Boards contend that language found in Finding E.6 is entitled to deference. Permit Finding
E.6 begins: “This Order does not constitute an unfunded local governmental mandate subject to
subvention under Article XIIIB, Section 6 of the California Constitution” and then lists five
arguments in support. 2010 Permit at 14.

This finding is entitled to no deference or weight for several reasons. First, as noted above,
Dept. of Finance explicitly rejected the Water Boards’ contention that board findings on whether
a requirement is federal or state are entitled to deference: “We also disagree that the Commission
should have deferred to the Regional Board’s conclusion that the challenged requirements were
federally mandated.” 1 Cal. 5" at 768. “The State’s proposed rule, requiring the Commission to
defer to the Regional Board, would leave the Commission with no role to play on the narrow
question of who must pay. Such a result would fail to honor the Legislature’s intent in creating
the Commission.” Id. at 769.

Second, the Water Boards’ argument (and the finding) ignore the Commission’s exclusive
jurisdiction to determine if a mandate is entitled to reimbursement under article XI1I B, section 6.
Govt. Code § 17552; Kinlaw v. State of California (1991) 54 Cal.3% 326, 333.

Third, the finding (and the longer explanation contained in the Fact Sheet at 93-95) does
not refer to, nor appear to be based on, the specific requirements of the 2010 Permit. The San
Diego Water Board made no reference to evidence in the record to support the finding. Instead,
the finding repeated, almost word for word, findings placed in other municipal stormwater permits
issued across the state. For example, Finding E.7 in the municipal stormwater permit issued by
the Los Angeles Regional Board to Ventura County dischargers, issued in May 2009 prior to the
issuance of the 2010 Permit, contains nearly the same language as in the 2010 Permit’s Fact Sheet
explanation of Finding E.6.1° The Ventura County permit was not the first where this language
appeared. One year earlier, on June 12, 2008, the Central Valley Regional Board incorporated a

10 Compare Ventura County Municipal Separate Storm Sewer System Permit, Order No. 09-0057, Finding
E.7 (pages 11-13) with 2010 Permit Fact Sheet at 93-95. An excerpt of the permit is attached as Exhibit A
to the Declaration of David W. Burhenn (“Burhenn Dec.”), attached hereto as Attachment 1. As with all
such exhibits, the Commission may take administrative notice of this evidence pursuant to Evidence Code
8 452(c) (official acts of the legislative departments of any state of the United States) (Rebuttal Documents,
Tab 3), Govt. Code § 11515 (Rebuttal Documents, Tab 3) and Cal. Code Regs., tit.2, section 1187.5, subd.

(c).
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finding in the municipal stormwater permit for the City of Modesto that again tracks with the
discussion of Finding E.6 in the Fact Sheet.!!

Other water boards have inserted this same language. In the municipal stormwater permit
issued by the San Francisco Bay Regional Board for San Francisco Bay municipalities (as revised
in 2011), the Fact Sheet discussion of why the Permit “does not constitute an unfunded local
government mandate” is again nearly the same as the Fact Sheet discussion of Finding E.6.12 A
fourth regional board, the Santa Ana Regional Board, adopted a nearly identical discussion in a
fact sheet for a permit issued to Riverside County municipalities in early 2010.* Finally, a nearly
identical finding and fact sheet discussion was adopted by the San Diego Water Board in a
municipal stormwater permit issued to dischargers in Orange County in 2009.14

This pattern establishes that Finding E.6, despite the claims made for it by the Water
Boards, is not based on any specific San Diego Water Board determination as to the alleged federal
mandate requirements of the 2010 Permit, but rather was a boilerplate finding inserted by regional
boards across the state.

For all of these reasons, Finding E.6 is not the kind of specific finding which the Supreme
Court identified in Dept. of Finance as one as to which the Commission should defer, i.e., where
a regional board finds that the requirements “were the only means by which the maximum extent
practicable standard could be implemented” a case specific finding taking into account local
circumstances. 1 Cal.5" at 768 and n.15.

4. The Lessons of Dept. of Finance Apply as Well to the Requirement to
Effectively Prohibit the Discharge of Non-Stormwater into MS4s

The Water Boards contend (WB Comments at 15) that Dept. of Finance was limited to a
consideration of the MEP standard as it applied to trash receptacle and inspection requirements in
a Los Angeles County MS4 permit. Thus, they argue, the holdings in that case do not extend to

11 Compare Waste Discharge Requirements for City of Modesto, Order No. R5-2008-0092, Finding 30 with
2010 Permit Fact Sheet at 93-95. An excerpt of this permit is attached as Exhibit B to the Burhenn Dec.,
attached hereto.

12 Compare Fact Sheet, Municipal Regional Stormwater Permit, Order No. R2-2009-0074 (as revised
November 28, 2011), Pages App 1-12 to 14 with 2010 Permit Fact Sheet at 93-95. An excerpt of this fact
sheet is attached as Exhibit C to the Burhenn Dec., attached hereto.

13 Compare Order No. R8-2010-0033, National Pollutant Discharge Elimination System (NPDES) Permit
and Waste Discharge requirements for the Riverside County Flood Control and Water Conservation
District, the County of Riverside, and the Incorporated Cities of Riverside County within the Santa Ana
Region, Finding B.10, with 2010 Permit Fact Sheet at 93-95. An excerpt of this permit is attached as Exhibit
D to the Burhenn Dec., attached hereto.

14 Compare Order No. R9-2009-0002, Water Discharge Requirements for Discharges of Runoff from the
Municipal Separate Storm Sewer Systems (MS4) Draining the Watershed of the County of Orange, The
Incorporated Cites of Orange County, and The Orange County Flood Control District Within the San
Diego Region (“OC Permit”), Finding E.6, with 2010 Permit Finding E.6 and compare OC Permit Fact
Sheet, pages 91-92 with 2010 Permit Fact Sheet at 93-95. An excerpt of this permit and fact sheet are
attached as Exhibit E to Burhenn Dec., attached hereto.
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the federal CWA requirement that MS4 permittees effectively prohibit the discharge of non-
stormwater to the MS4.

This argument, however, ignores both the plain language of Dept. of Finance and how the
Supreme Court derived the test for when a mandate is federal, as opposed to state. The Court
derived its test from three unfunded mandates cases, none of which involved stormwater permits,
City of Sacramento v. State of California (1990) 50 Cal.3Y 51, County of Los Angeles V.
Commission on State Mandates (1995) 32 Cal. App. 4" 805 and Hayes v. Commission on State
Mandates (1992) 11 Cal. App. 4" 1564. Dept. of Finance, 1 Cal. 5™ at 765 (“From City of
Sacramento, County of Los Angeles, and Hayes, we distill the following principle”).

The Supreme Court’s statement of that principle, that if “federal law gives the state
discretion whether to impose a particular implement requirement, and the state exercises its
discretion to impose the requirement by virtue of a ‘true choice,’ the requirement is not federally
mandated,” is without any linkage to stormwater permit requirements, much less the specific MEP
standard. And, to illustrate the principle, the Court went on to cite yet another non-CWA case,
Division of Occupational Safety & Health v. State Bd. Of Control (1987) 189 Cal. App. 3¢ 794.%°

It is thus incorrect for the Water Boards to argue that “the Supreme Court decision has
limited application when the federal standard compelling a challenged permit provision is wholly
separate from the MEP standard and those specific implementing regulations.” WB Comments at
15. To the contrary, the Supreme Court spoke broadly and in light of existing mandates
jurisprudence when it formulated its test. That test is as applicable to provisions allegedly justified
by the “effective prohibition” requirement for non-stormwater as it is to requirements allegedly
based on the MEP standard.

5. The One EPA-Issued Permit Cited by the Water Boards Does Not
Support the Water Boards’ Argument that the Mandates in this Joint
Test Claim are Federally Mandated

The Water Boards further contend (WB Comments at 15-16) that U.S. EPA has “issued
permits requiring substantially similar provisions” to some of the mandates in the Joint Test Claim,
thus demonstrating that “[i]f the State had not issued the Permit, the U.S. EPA would have done
so,” and that “the San Diego Water Board effectively administered federal requirements
concerning permit requirements.”

The Water Boards made a similar argument before the Supreme Court, and it was rejected:

[T]he State contends the Permit itself is the best indication of what requirements would
have been imposed by the EPA if the Regional Board had not done so.. . ..

We disagree that the Permit itself demonstrates what conditions would have been
imposed had the EPA granted the Permit. In issuing the Permit, the Regional Board was
implementing both state and federal law and was authorized to include conditions more
exacting than federal law required.

15 Rebuttal Documents, Tab 1.
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Dept. of Finance, 1 Cal. 5" at 768 (emphasis in original). As discussed above, the 2010 Permit
explicitly incorporates both federal and state authority as the basis for its provisions.

Moreover, as set forth in the Declaration of Karen Ashby filed herewith and the exhibits
thereto (Attachment 3 to these Rebuttal Comments), the specific mandates in the Joint Test Claim
are not contained in the one permit cited by the Water Boards, one covering stormwater discharges
in the District of Columbia (“D.C. permit”). The Supreme Court rightly cited the lack of such
evidence as undermining “the argument that the requirement was federally mandated.” 1d. at 772.
The non-applicability of the requirements of the D.C. permit, and other permits issued by the U.S.
EPA, to the specific mandates set forth in this Joint Test Claim are discussed in Section Il below.

Similarly, the inclusion by the Water Boards (WB Comments at 16) of comments from a
letter written by an EPA official does not mean that the Commission must be guided by such
comments in their determination of the MEP issue. In fact, that same letter was mentioned by the
Supreme Court in Dept. of Finance (1 Cal. 5" at 761). The letter proved unpersuasive to the
Supreme Court. It is unpersuasive when cited by the Water Boards now.®

E. The 2010 Permit Imposed Unique Requirements on Local Agencies

The Water Boards argue that the requirements of the 2010 Permit are “not imposed
uniquely upon local government.” WB Comments at 16. This is a remarkable statement, given
that the Commission previously has held that such permits do in fact impose unique requirements
on local agencies. See SD County SOD at 36 (regarding municipal stormwater permit issued to
San Diego County and cities therein). The 2010 Permit, issued as it is only to local agencies
operating MS4s (an acronym which stands for “municipal separate storm sewer systems”), and
whose scope applies only to such local agencies (see 2010 Permit, Finding B), is an executive
order applying uniquely to local agencies.

F. The 2010 Permit Was Not Voluntary

Another argument made by the Water Boards which has been previously rejected by the
Commission is that the obtaining of the 2010 Permit by Claimants was somehow “voluntary.” WB
Comments at 17.

The issuance of the 2010 Permit was not the result of a voluntary act by the permittees.
Under federal and state law, all operators of municipal storm sewer systems are required to have
an NPDES permit and/or Waste Discharge Requirements issued by the Regional Board.!’

6 The Water Boards argue, in a single sentence and without citation to any evidence, that the costs to
implement the mandates at issue in the Joint Test Claim “are de minimis” and therefore not entitled to
subvention. WB Comments at 16. As a matter of fact, the actual costs to implement those mandated
requirements are not de minimis. See Section 6 Declarations filed in Support of Joint Test Claim, at
Paragraphs 5(a)-(m).

1733 U.S.C. § 1342(p); Water Code 88 13260, 13263, 13376 and 13377. See also 40 CFR 8§ 122.21(a)
and 123.25(a)(4) (requiring any person who discharges or proposes to discharge pollutants to submit an
application for issuance of a permit). An NPDES permit is required where there is a discharge of a pollutant
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As the Commission found in the test claims on the 2001 Los Angeles Regional Water
Quality Control Board permit (Statement of Decision, Case Nos. 03-TC-04, 03-TC-19, 03-TC-20,
03-TC-21, In re Los Angeles Regional Water Quality Control Board Order No. 01-182 (“LA
County SOD”),*8 at 19-21) and the 2007 San Diego Regional Water Quality Control Board permit
for the County of San Diego and certain cities contained therein (SD County SOD at 33-35),
municipal stormwater permittees do not voluntarily participate in the NPDES permit and therefore
the content of prescriptive permit conditions imposed by regional boards were not the result of the
permittees’ discretion.

There is no support for the Water Boards’ argument, as the Commission previously has
found.

G. Claimants Lack Fee Authority to Fund the Mandates at Issue in the Joint
Test Claim

The Claimants respond to the funding arguments made by the Water Boards on pages 18-
19 of the WB Comments in the Response to the Comments of the DOF and the Water Boards’
Regarding Fund Issues (“Funding Rebuttal”), below.

1. SPECIFIC RESPONSES

Below, Claimants respond to the Water Boards’ comments on the specific provisions of
the 2010 Permit at issue in the Joint Test Claim. While the individual provisions raise individual
issues, the common themes discussed in Section | apply equally to the discussion of these
provisions:

B The 2010 Permit is not an “MEP Permit,” and instead enforces a State-imposed
requirement for compliance with water quality standards;

B The mandates at issue in the Joint Test Claim represent new programs and/or higher
levels of service imposed on Claimants;

B The findings made by the San Diego Water Board in adopting the 2010 Permit as to its
allegedly federal character are not entitled to deference under the Supreme Court’s test
in Dept. of Finance;

B The 2010 Permit is an order imposing unique requirements on local agencies and was
not entered into voluntarily by Claimants; and

B Claimants do not have fee authority to fund the mandates at issue in the Joint Test
Claim.

from a “point source” to a water of the United States. 33 U.S.C. § 1342(a). Copies of statutes and
regulations not originally submitted with the Joint Test Claim are included in Tabs 2 and 3 of the Rebuttal
Documents.

18 Rebuttal Documents, Tab 4.
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A Removal of Categories of Irrigation Runoff from Non-Prohibited Non-
Stormwater Discharges

Section B.1 of the 2010 Permit provides that the Claimants must effectively prohibit all
types of non-stormwater discharges into their MS4. Section B.2 sets forth several categories of
non-stormwater discharges which are excepted from this prohibition, but no longer includes three
categories of irrigation runoff which had been excepted under the 2004 Permit: landscape
irrigation, irrigation water, and lawn water.

1. The Removal of Categories of Irrigation Runoff Was Not Federally
Mandated

The federal stormwater regulations require a permit application to contain a description of
a program to implement and enforce an ordinance, orders or similar means to prevent “illicit
discharges” to the MS4. Under the regulation, however, certain categories of non-stormwater
discharges or flows need be addressed only “where such discharges are identified by the
municipality as sources of pollutants to waters of the United States. 40 CFR 8§
122.26(d)(2)(iv)(B)(1). Included in these exempt categories are “landscape irrigation,” “irrigation
water,” and “lawn watering.” Id.

The Water Boards contend that Claimants identified landscape irrigation, irrigation water
and lawn watering as sources of pollutants to waters of the United States, citing the County of
Riverside’s “Only Rain in the Storm Drain” educational program. WB Comments at 20. The
Water Boards also rely on a state statute, the Water Conservation and Landscaping Act, Govt.
Code § 65591 et seq. (“A.B. 1881”).1°

The evidence cited by the Water Boards does not support a finding that the Claimants
identified irrigation waters as a source of pollutants of waters of the United States. As set forth in
the Narrative Statement at 17, the “Only Rain in the Storm Drain” educational outreach materials
were prepared as a preventative measure, to educate the public and prevent these discharges from
becoming problematic. These materials were not specific to the Santa Margarita River watershed
covered by the 2010 Permit, and nothing in these materials constituted a finding that irrigation
waters were a source of pollutants to waters of the United States in this watershed.

Indeed, in comments submitted to the San Diego Water Board in response to this proposed
finding, the permittees stated that they had not identified these irrigation waters as a source of
pollutants or conveyance of pollutants to waters of the United States.? Indeed, Claimants noted
that the Santa Margarita Region is an ephemeral watershed that includes Marietta and Temecula
Creeks which in some places the flow is continuous but in others it is ephemeral. 1d. These
educational materials were not a finding that these irrigation waters were a source of pollutants to
waters of the United States in the watershed.

19 Rebuttal Documents, Tab 3.

20 See Comments of District on behalf of all permittees on Tentative Order No. R9-2010-0016, September
7, 2010 (“District Comment Letter”), Attachment 6, at 2 (attached as Tab 6 to documents in support of Joint
Test Claim, filed November 10, 2011).
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The Water Board’s citation to A.B. 1881 is inapposite. This is a state statute, not an
identification of a source of pollutants by Claimants, and therefore does not fall within the ambit
of 40 CFR 8 122.26(d)(2)(iv)(B)(1) (“where such discharges are identified by the municipality as
sources of pollutants”). Moreover, A.B. 1881 was enacted to facilitate water conservation, not
stormwater pollution. As the Legislature stated in its findings and declarations in support of the
Act, “It is the policy of the state to promote the conservation and efficient use of water and to
prevent the waste of this valuable resource.” 2006 Cal. Stats. Ch. 559 sec. 3. Accordingly, this
statute is not evidence that the Claimants found irrigation waters to be a source of pollutants to
waters of the United States in the Santa Margarita watershed.

Indeed, A.B. 1881 specifically recognized that it may be imposing a state mandate. “If the
Commission on State Mandates determines that this act contains costs mandated by the state,
reimbursement to local agencies and school districts for those costs shall be made pursuant to
[Government Code § 17500 et. seq.].”?* 2006 Cal. Stats. Ch. 559 sec. 6.

Moreover, there is additional evidence demonstrating that this requirement is not federally
mandated. First, the federal stormwater regulation requires that if there is a finding of a significant
pollutant source, the Claimants must address the discharge. See Narrative Statement at 18. This
can be done through public information and education or other means. The regulations do not
require a strict prohibition of such discharges. By mandating that Claimants must prohibit these
discharges, the San Diego Water Board usurped Claimants’ ability to design their own program
and imposed requirements that exceed the federal regulation. See Long Beach Unified, 225
Cal.App.3d at 173.

Second, EPA’s Guidance Manual indicates that the control of non-stormwater discharges
can be directed towards individual dischargers of irrigation waters, not the entire category of
irrigation waters (see discussion in Narrative Statement at 17). This is evidence that the federal
regulations did not compel the Regional Board to address irrigation waters as it did. Instead it was
a discretionary decision by the Board. Asthe Supreme Court found in Dept. of Finance, “If federal
law gives the state discretion whether to impose a particular implementing requirement, and the
state exercises its discretion to impose the requirement by virtue of a ‘true choice,’ the requirement
is not federally mandated.” 1 Cal.5™ at 765.

Finally, none of the stormwater permits issued by EPA contains this prohibition, including
permits issued to Albuquerque in 2014, to Boise in 2012, to Washington D.C. in 2011 (modified
in 2012) to Boston in 1999 and Worcester in 1998. See Declaration of Karen Ashby, 1 8. As the

2L In the Fact Sheet, the San Diego Water Board also asserted that Orange County and the City of Carlsbad
in San Diego County, as well as certain other cities in San Diego County, found irrigation water to be a
source of pollutants. Fact Sheet at 108-11. The 2010 Permit, however, covers the Santa Margarita River
watershed in Riverside County, not watersheds in Orange or San Diego County. As discussed above, the
2010 Permit addresses a completely different type of watershed. See District Comment Letter, Attachment
6, at 1. The Fact Sheet’s reference (Fact Sheet at 110-11) to a letter from the California Department of
Water Resources addressing the model ordinance adopted pursuant to the Water Conservation and
Landscaping Act is also inapposite. It, like A.B. 1881, does not constitute a finding by Claimants that
irrigation waters are a source of pollutants to waters of the United States, as required under 40 CFR §
122.26(d)(2)(iv)(B)(1).

-17 -



REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, 11-TC-03

Supreme Court observed, the fact that EPA-issued permits do not contain similar prohibitions
undermines the argument that the requirement is federally mandated. Dept. of Finance, 1 Cal. 5"
at 772.

Accordingly, there is no evidence that any of the Claimants found the irrigation waters to
be sources of pollutants to waters of the United States in the area covered by the 2010 Permit or
that the prohibition against irrigation waters is federally mandated. The San Diego Water Board’s
imposition of this requirement is a state, not a federal mandate. Dept. of Finance, 1 Cal.5" at 765.
The State has the burden of proving that a mandate is federal. Id. at 769. The Water Boards have
not met their burden here.

2. The Prohibition of these Categories of Irrigation Runoff from Entering the
MS4 Represented a New Program or Higher Level of Service

A mandate is “new” if the local government entity had not previously been required to
institute it. San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4™"
859, 877-78. A “higher level of service” exists where the mandate results in an increase in the
actual level or quality of governmental services provided. Id. These determinations are made by
comparing the mandate with pre-existing requirements. Lucia Mar Unified School Dist. v. Honig
(1988) 44 Cal.39 830, 835. See also San Diego Unified School Dist., supra, 33 Cal.4™ at 878.

The Water Boards contend that the prohibition of these irrigation categories is not a new
program or higher level of service, arguing that there is a general requirement to effectively
prohibit non-stormwater discharges, and this general prohibition existed under the 2004 Permit
WB Comments at 21. The Water Boards concede, however, that, under the 2004 Permit, these
three irrigation categories were excepted from this prohibition. Id. This mandate is thus new.

Moreover, even were it not new, this mandate certainly imposes a higher level of service;
Claimants did not have to address this irrigation water before, but now have to do so. San Diego
Unified School Dist., 33 Cal.4" at 878 (requirements constitute a higher level of service where
“the requirements are new in comparison with the preexisting scheme in view of the circumstance
that they did not exist prior to enactment of [the statutes].”

B. Requirement to Meet Non-Stormwater Action Levels (“NALs”)

Sections C and F.4.d and e of the 2010 Permit required Claimants to analyze non-
stormwater discharges to determine if those discharges contained pollutants above permit-
designated “non-stormwater dry weather action levels” or “NALs.” If exceedances of NALs were
found, Claimants were then required to conduct follow-up source investigations, undertake
reporting obligations (including a possible prioritization plan and timeline) as well as potential
enforcement actions (Sections C.1 and 2).

1. The Permit’s NALs Requirements Were Not Federally Mandated

No federal statute or regulation required the programs set forth in Section C and F of the
2010 Permit, and the Water Boards identify none. Indeed, the Water Boards themselves state that
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the action levels “are based on applicable water quality objectives from the Basin Plan and other
water quality control plans . . .” and are included “to result in compliance with applicable water
quality standards.” WB Comments at 21-22. The Water Boards cite to the California Ocean Plan
as the “other water quality control plan.” WB Comments at 21 n.106.

The Basin Plan and Ocean Plan are State, not federal, water quality plans. See Water Code
§ 13170.2 (Ocean Plan); § 13240 (Basin Plan).?? Measures included in a stormwater permit to
implement California water quality control plans obviously cannot constitute a federal mandate.
Moreover, as discussed in Section 1.B above, discharges from municipal storm sewers are not
required to meet water quality standards. Browner, supra, 191 F.39 at 1166. A water board may
impose such requirements, but it does so as a matter of its discretion, not as part of a federal
mandate to meet a CWA requirement. See also Narrative Statement at 22-23.

These requirements, moreover, constituted a shift of responsibility from the San Diego
Water Board to Claimants of the Board’s responsibility under the Porter-Cologne Act to
investigate and regulate discharges under Water Code 8§ 13263 and 13267. The shifting of this
responsibility constitutes a state mandate. Dept. of Finance, 1 Cal.5" at 770-71; Hayes, 11
Cal.App.4" at 1594.

The Water Boards assert that the federal nature of the NALSs requirements was supported
by U.S. EPA staff comments made on a different permit or to a different regional board (on the
2013 San Diego County regional permit and to the Santa Ana Regional Board) that were supportive
of the action level concept. WB Comments at 22. Neither of these comments suggests that EPA
viewed action levels as a federally mandated requirement, but simply a concept that EPA staff
thought was a good idea. Mere statements of agency support or desired preferences do not
constitute a legal or binding regulatory determination that NALSs are required by the CWA. Dept.
of Finance, 1 Cal.5" at 771 n.16. Indeed, no EPA-issued permit contains NALSs or their related
requirements. See Ashby Dec., 19. The absence of NALs and their related requirements in EPA
regulations and permits undermines the argument that these requirements are federally mandated.
Dept. of Finance, 1 Cal. 5" at 772.

Finally, the Water Boards have not shown that the NALs and associated programs are the
only way to effectively prohibit pollutants in non-stormwater from being discharged into the MS4.
The San Diego Water Board, by imposing specific permit requirement instead of allowing
Claimants to design their own programs, usurped the discretion that Claimants are given under the
CWA regulations. See 40 CFR § 122.26(d)(2)(iv)(A) (permittees are to submit program to detect
and remove illicit discharges, i.e. non-stormwater discharges into the storm sewer system). By
usurping Claimants’ ability to design and implement their own programs and instead mandating
what Claimants must do, the Board imposed state mandates that exceeded federal requirements.
Long Beach Unified, supra, 225 Cal.App.3%at 173.

NALs were not included in the 2004 Permit, were not required by any federal statute or
regulation, and are not present in EPA-issued permits. The Water Boards have not shown that
NALSs and the accompanying programs are compelled by federal law. As specific requirements

22 Rebuttal Documents, Tab 3.
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imposed on Claimants at the discretion of the Regional Board, the NALs requirements are state
mandates. Dept. of Finance, supra, 1 Cal.5" at 765.

2. The NALs Requirements Were a New Program and/or Higher Level
of Service

The Water Boards do not dispute that the NALSs requirements were new requirements, not
having previously been imposed on Claimants. Instead, they argue that the requirements “are
designed to help achieve compliance with the federal standard [the effective prohibition of non-
stormwater discharges into MS4s],” and for that reason should not be considered new. WB
Comments at 23. In this regard, the Water Boards point to the fact that the 2004 Permit required
Claimants to review their monitoring results to identify water quality problems, to conduct
“follow-up” investigations as necessary and develop numeric criteria to determine when follow-
up action should be taken. WB Comments at 23, n. 114.

The 2004 Permit, however, gave Claimants substantial discretion as to the design of their
non-stormwater program and the steps they could take. Under the 2004 Permit, it was the
permittees who determined when a follow-up investigation was required, as well as the scope of
that investigation. See 2004 Permit, Sections B.4 and J.4. In the 2010 Permit, the San Diego
Water Board established the NALs and required that permittees “must investigate and seek to
identify the source of the exceedance . . .” and set forth detailed steps permittees “must” take,
including elimination of the source and reporting (Section C. 2.b). Sections C.1-2 and F.4.d-e
were much more extensive than the analogous 2004 Permit requirements and eliminated much of
the discretion previously given to the permittees. Sections C.1-2 and F.4d-e constituted new
programs. Lucia Mar Unified School Dist., supra, 44 Cal.3% at 835 (requirements are new when
they impose obligations that did not previously exist)

Indeed, even if these requirements were not viewed as a new program, they certainly
constituted a “higher level of service” in that they reflect an increase in the actual level or quality
of the governmental services being provided. San Diego Unified School District, 33 Cal.4" at 877.
Sections C.1-2 and F.4.d-e also require of Claimants a higher level of service within the meaning
of article Xl B, section 6.

3. No Other Mandate Exceptions Apply

In addition to the arguments addressed above, the Water Boards contend that other mandate
exceptions apply. Specifically, the Water Boards contend that Claimants proposed a “similar
process” to the NALs in Claimants’ report of waste discharge (“ROWD?”), citing to Claimant’s
proposed development of “municipal action levels” to assist in assessment of Claimants’ programs.
WB Comments at 23.

The NAL provisions in the 2010 Permit were far different than the municipal action levels

referenced in Claimant’s ROWND. First, the proposed municipal action levels were to be developed
by Claimants themselves instead of being required by the San Diego Water Board, as was the case
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in the 2010 Permit (AR 3095-96).2 Second, the proposed municipal action levels were to be a
measure of the effectiveness of programs, not trigger investigation of specific non-stormwater
discharges. Compare AR 3095-96 and Appendix C with 2010 Permit Section C.2. Third, and
most significantly, the ROWD specifically stated that a reasonable municipal action level cannot
be developed with respect to percentage of non-stormwater discharge events that exceed criteria
and require follow-up (AR 3135). Thus, the Water Boards’ contention that the Claimants proposed
a process similar to NALS is not correct.

The Water Boards also contend that Claimants could assess fees to fund the program
necessary to carry out the NAL requirements. This contention is addressed below in the Funding
Rebuttal comments below. As set forth therein, Claimants do not have the authority to assess fees
or service charges to fund this program.

C. Requirement to Meet Stormwater Action Levels (“SALs”)

Section D of the 2010 Permit required Claimants to comply with a number of new
requirements triggered by the presence of “Stormwater Action Levels” (“SALs”). Beginning in
year three, when a running average of twenty percent or greater discharges exceed the designated
SALs, claimants were required to adopt additional control measures to reduce the levels of
pollutants in the discharges. Claimants also were required to develop a monitoring plan to sample
discharges from major outfalls, including those at which the SALs have been exceeded, and to
conduct that monitoring. Neither the SALs nor these requirements were contained in the 2004
Permit.

1. The Permit Requirements Associated with SALs Were Not Federally
Mandated

No federal statute or regulation required the SALs requirements set forth in 2010 Permit
Section D, and the Water Boards identify none. Instead, the Water Boards contend that the SALs
are required “to encourage the Copermittees to take appropriate measures to control of pollutants
in storm water to the maximum extent practicable standard.” WB Comments at 24.

The Water Boards have not met their burden of showing that SALs were required by federal
law to meet the MEP standard. Dept. of Finance, 1 Cal.5" at 769. First, the Water Boards’
argument is belied by the language in the 2010 Permit itself. According to the permit, the purpose
of the SALs is not to meet the MEP standard, but that “through the iterative and MEP process,
outfall storm water discharges will meet all applicable water quality standards.” 2010 Permit,
Section D.5. at 25 (emphasis added). See also Fact Sheet, Finding D.1.h, at 68 (“Storm Water
Action Levels are set at such a level that any exceedance of a SAL will clearly indicate BMPs
being implemented are insufficient to protect the Beneficial Uses of waters of the State.”)
Beneficial Uses are a component of water quality standards adopted by a regional board as part of
its Basin Plan. Water Code §§ 13050(j)?* and 13240.

23 “AR” refers to the San Diego Water Board’s administrative record on the 2010 Permit, received by the
Commission on September 22, 2017.

24 Rebuttal Documents, Tab 3.
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Thus, the purpose of the SALs was to meet state water quality standards. As set forth
above, however, federal law does not require discharges from municipal storm water permittees to
meet water quality standards. Browner, supra, 191 F.3% at 1164-65. Thus, the text of 2010 Permit
Section D.5 itself establishes that SALs are a state, not federal, mandate.?®

Second, even if SALs were directed toward encouraging compliance with the MEP
standard, the Water Boards have not cited any evidence to support their contention that SALs and
the SAL-related programs were required to meet the MEP standard. In order to meet this burden,
the Water Boards must support their contention with case-specific evidence addressing local
conditions. Dept. of Finance, 1 Cal.5" at 768 n. 15. The Water Boards, however, cite to no
evidence in the record regarding the Santa Margarita River watershed or the outfalls or discharges
being regulated that would establish that SALs were required to meet the MEP standard. Not
having cited to such evidence, the Water Boards have not met their burden of proving that SALS
and their related programs were federally mandated.

The Water Boards also argue that Permit Finding E.6 and U.S. EPA’s support for the
inclusion of SALs show that SALs are federally mandated. WB Comments at 25. As discussed in
Section 1.D.3 above, however, Finding E.6 is entitled to no weight. Indeed, it does not even
mention SALs, and is not supported with case-specific evidence regarding the importance of SALSs.

The September 7, 2010 EPA comment letter cited by the Water Boards (WB Comments at
25) also does not support the contention that SALs were federally required. EPA simply stated
that it supported their inclusion, not that they were required by federal law.?® In fact, no EPA
issued permit contains SALSs or their related requirements. See Ashby Dec., § 10. The absence of
SALs and SAL-related requirements in EPA-issued permits undermines the argument that these
requirements were federally mandated. Dept. of Finance, 1 Cal. 5" at 772.

Finally, as with the NALs, the Water Boards have not shown that the SALs and the SAL-
related programs were the only ways to effectively reduce pollutants and discharges to the MEP
standard. The San Diego Water Board, by directing that Claimants must implement SALs and
SAL-related programs, which are not compelled by federal law, as opposed to allowing Claimants
to design their own programs, has imposed a state mandate. Long Beach Unified, 225 Cal.App.3¢
at 173.

SALs were not included in the 2004 Permit, were not required by any federal statute or
regulation, and were not present in EPA-issued permits. The text of the 2010 Permit states that
the SALs were included for the purpose of meeting water quality standards, not MEP, and the
Water Boards have not submitted case-specific evidence indicating that SALs were required to
meet the MEP standard. The SALs and the SAL-related programs are state mandates.

% To the extent that the SALs act as numeric effluent limits themselves, these limits would also not be
federally mandated. See Narrative Statement at 25.

2 Though cited by the Water Boards, this letter was not included in the Attachments to the WB Comments.
The letter can be found at AR 5749, and the SALs comment is at AR 5751.
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2. Programs Associated with SALs or Triggered by Their Exceedance
Represented New Programs and/or a Higher Level of Service

While the Water Boards argue that the SAL requirements are “necessary to achieve the
decades-old federal standard applicable to municipal stormwater discharges” and are consistent
with federal application requirements (WB Comments at 25), they do not dispute that these
requirements are new requirements that had never been previously imposed on Claimants. Indeed,
like the NALs, even if these requirements were not viewed as new program, they certainly
constitute a “higher level of service” in that they reflect an increase in the actual level or quality
of governmental services being provided. These requirements are a new program or higher level
of service within the meaning of article XIII B, section 6. San Diego Unified School District, 33
Cal.4th at 877.

3. No Other Mandate Exceptions Apply

Contrary to the Water Boards’ contentions (WB Comments at 26), Claimants cannot raise
fees to pay for the SALs and SAL-related programs, and the costs are not de minimis. Claimants’
inability to raise fees to pay for these programs is addressed in the Funding Rebuttal comments
below. As set forth in Claimants’ declarations, Claimants incurred increased costs in
implementing these programs of more than $24,000 in FY 2010-11 and more than $26,000 in FY
20111-12. These costs are not de minimis. Govt. Code 8 17564(a).

D. Priority Development Project and Hydromodification Requirements

As set forth in the Narrative Statement at 25-37, the 2010 Permit required Claimants to
update their Standard Stormwater Mitigation Plans (“SSMPs”), designed to mitigate the volume
of stormwater discharged from Priority Development Projects (“PDPs”), and apply the updated
SSMPs to two new categories of PDPs, municipal projects that resulted in the disturbance of 1
acre or more and municipal projects that created 10,000 square feet or more of impervious surface
(Sections F.1.d(1)(c) and (2)(a)). The permit also required Claimants to develop a Low Impact
Development (“LID”) waiver program, and apply that program to Claimants’ municipal projects
that meet the definition of PDPs (Section F.1.d(7)). Finally, the permit required the development
of a hydromodification plan (“HMP”), also designed to mitigate the volume of stormwater
discharged from PDPs, and apply that HMP to municipal PDPs (Section F.1.h).

1. The Priority Development and Hydromodification Requirements were
not Federally Mandated

No federal statute or regulation required the 2010 Permit’s Priority Development or HMP
requirements and the Water Boards do not identify any such statute or regulation. Instead, the
Water Boards again simply argue that these requirements are consistent with the MEP standard
and EPA supported their inclusion. WB Comments at 26-28.

The Commission has already considered and rejected the Water Board’s contention that

Priority Development and HMP requirements such as the ones at issue in this Joint Test Claim are
federal mandates. In the San Diego County stormwater test claim, the Commission considered
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permit provisions required by the same San Diego Water Board that required the updating of
Standard Urban Stormwater Mitigation Plans (“SUSMPs”) to include LID requirements similar to
the SSMP update requirements at issue here, and HMP requirements almost identical to those at
issue here. See SD County SOD at 11-16 (HMP) and 16-18 (LID). The Water Boards made the
same arguments in that test claim as they make here (SD County SOD at 42-44 (HMP) and 50
(LID)). After considering those arguments, the Commission found that

nothing in the federal regulation (40 C.F.R. §122.26) . . . requires local agencies to
collectively review and update the BMP requirements listed in their SUSMPs, or to
develop, submit and implement ‘an updated Model SUSMP’ that defines minimum LID
and other BMP requirements for incorporation into the SUSMPs. Thus, the LID
requirements in the permit ‘exceed the mandate in that federal law or regulation.” As in
Long Beach Unified School Dist. v. State of California, the permit requires specific actions,
i.e., required acts that go beyond the requirements of federal law. In adopting these permit
provisions, the state has freely chosen to impose these requirements. Thus, the
Commission finds that [the LID provisions] of the permit is not a federal mandate.

SD County SOD at 51.
The Commission reached the same conclusion with respect to HMPs, finding that

there is nothing in the federal regulations that requires a municipality to adopt or implement
a hydromodification plan. Thus, the HMP requirement in the permit ‘exceeds[s] the
mandate in that federal law or regulation.” As in Long Beach Unified School Dist. v. State
of California, the permit requires specific actions, i.e., required acts that go beyond the
requirements of federal law. In adopting these permit provisions, the state has freely
chosen to impose these requirements.

SD County SOD at 44-45 (citations omitted).

There is another reason the Priority Development and HMP requirements are not federally
mandated. These requirements seek to regulate the volume of water being discharged from
development projects. The NPDES program, however, regulates the “discharge of pollutants,” not
the flow or volume of water. See 33 U.S.C. § 1342(p)(3)(B)(iii) (municipal stormwater permits
shall require controls “to reduce the discharge of pollutants to the maximum extent practicable”).
See also 33 U.S.C. § 1342(a)(1) (“The Administrator may, after opportunity for public hearing,
issue a permit for the discharge of any pollutant, or combination of pollutants”).

“Discharge of pollutants” is defined to be “the addition of any pollutant to navigable waters
from any point source . ..” 33 U.S.C. § 1362(12).2” “Pollutant” is defined to mean “dredged spoil,
solid waste, incinerator residue, sewage, garbage, sewage sludge, munitions, chemical wastes,
biological materials, radioactive materials, heat, wrecked or discarded equipment, rock, sand,
cellar dirt and industrial, municipal, and agricultural waste discharged into water.” 33 U.S.C. §

27 Rebuttal Documents, Tab 2.
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1362(6).28 The volume of water is not included in this definition. Moreover, under the CWA, the
Water Boards may not regulate flow as a surrogate for CWA-regulated pollutants. See Virginia
Dept. of Transp. v. EPA, Civil Action No. 1:12-CV-775 (U.S. District Court, E.D. Va.) (January
3,2013) (slip op.)?® (invalidating EPA TMDL which sought to regulate flow of water as a surrogate
for pollutants such as sediment). Because volume of water is not subject to NPDES regulation,
the 2010 Permit’s Priority Development and HMP programs that addresses such volume are not
derived from federal law.

The Water Boards nevertheless argue that that the San Diego Water Board found that these
requirements are based exclusively on federal law, citing Permit Findings E.6 and D.1.a, and are
necessary to meet the MEP standard. WB Comments at 26. As discussed above, however, Finding
E.6 is boilerplate and not case specific and the Water Boards cite to no evidence that supports the
finding with respect to the Priority Development and HMP requirements. The Water Boards cite
no evidence that would support a reversal of the Commission’s decision in the San Diego County
SOD. Indeed, Finding E.6 does not mention Priority Development and HMP requirements.

Similarly, Permit Finding D.1.a is simply a general statement that the permit contained
requirements necessary to meet the MEP standard. It does not address these two specific
requirements or any evidence that would establish that these are the only means to implement
MEP. The other findings cited by the Water Boards (WB Comments at 27) likewise are general
statements about the efficacy of LID and hydromodification principles; they do not establish that
federal law compelled the LID and HMP requirements at issue here. Dept. of Finance, 1 Cal.5"
at 765 (federal mandate only if federal law compels the state to impose the requirement.)

Moreover, a general statement that the permit contains requirements to meet MEP is not
equivalent to a finding that all permit requirements are necessary to MEP. As noted, the 2010
Permit is based on both federal and state authority and the permit’s compliance standard is not
adherence to the MEP standard but rather the attainment of water quality standards. See Section
I.B, above. Thus, these findings are entitled to no deference. Dept. of Finance, 1 Cal. 5" at 768
(deference required only when a determination is made that these requirements are the only means
by which the MEP standard could be implemented).

The same is true with regard to the Water Boards’ citation to U.S. EPA’s comments on the
permit. EPA “encouraged” or supported these requirements, but did not say that they were
mandatory. EPA Comments, September 7, 2010, at 3 (AR 5749). Indeed, no EPA-issued permit
contains these same detailed requirements, which they would be if they were mandated by federal
law. See Ashby Dec., 1111-12.3° The Water Boards’ citation to EPA’s comments on other permits

28 Rebuttal Documents, Tab 2.
2 Rebuttal Documents, Tab 1.

% As set forth in the Ashby Declaration, neither the Boston nor Worcester permits include the detailed
requirements of 2010 Permit Section F.1.d. The Albuquerque, D.C., and Boise permits contain LID
requirements, but not the extensive requirements that are present in the 2010 permit. The Albuquerque
permit seeks to encourage use of LID, but does not require on site or off site mitigation projects. The D.C.
permit contains LID requirements, but they are not as prescriptive as those in the 2010 Permit. Similarly,
the Boise permit contains requirements for LID and green infrastructure strategy, but does not contain the
two PDP definitions or the requirement to create a LID waiver program. With respect to the requirements
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(WB Comments at 28-29) is entitled to no weight. The comments are not specific to the
characteristics of Claimants’ watershed and the 2010 Permit, and thus do not establish that the
CWA compelled these requirements in this permit. Dept. of Finance, 1 Cal.5™ 768 n.15. The
Washington Pollution Control Board Hearing decision cited by the Water Boards (WB Comments
at 28-29) is likewise inapplicable. As the Water Boards themselves concede, that decision
addressed federal and Washington state law. WB Comments at 28.

In the San Diego County stormwater test claim, the Commission did distinguish LID and
HMP requirements as applied to municipal projects. Whereas the Commission found that permit’s
provisions requiring LID and HMP on private developments to be a state mandate, the Commission
determined that requiring LID and HMP for municipal projects would not. The Commission
reasoned that compliance with LID and HMP for municipal projects was voluntary because it arose
only when the permittees built a project and there was no legal requirement to do so, citing
Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30
Cal.4" 727. (SD County SOD at 45, 51.)

As set forth in the Narrative Statement (at 33-35), the Commission’s reasoning is Not
applicable to the 2010 Permit. The 2010 Permit required the preparation of an updated SSMP,
without regard to whether Claimants were going to construct a municipal PDP. Moreover, as also
set forth in the Narrative Statement, the rationale of City of Merced v. State of California (1984)
153 Cal.App.39 777, relied upon by the court in Kern High School Dist., is not applicable and has
been limited to its facts by the Supreme Court in San Diego Unified School Dist., supra, 33 Cal.4™"
at 887-88. See Narrative Statement at 33-35.

2. The Priority Development and Hydromodification
Requirements Represented New Programs and/or Higher Levels of
Service

The 2004 Permit did not contain requirements relating to Priority Development or
hydromodification. It did not require an update of the SSMPs and did not impose those
requirements on municipal projects that resulted in the disturbance of 1 acre or more or new
development projects that created 10,000 square feet or more of impervious service. The 2004
Permit also did not require the development of a HMP and application of the HMP requirements
on municipal projects.

The Water Boards do not dispute that the 2010 Permit extended LID and hydromodification
requirements to these two new categories of projects, and do not dispute that the 2010 Permit
requires the development and application of a HMP to municipal projects. Instead, the Water
Boards contend that these requirements are “refinements” of the 2004 Permit’s requirement that
Claimants develop numeric criteria to ensure discharges from priority development projects

of 2010 Permit Section F.1.h, none of the Albuquerque, D.C., Boston or Worcester permits contain such
provisions. The Boise permit contains requirements for LID and green infrastructure strategy, but does not
apply it to the range of PDPs to which the 2010 Permit applies, including municipal projects, but instead
requires only the development of a strategy and application to three pilot projects. No EPA-issued permit
has provisions as extensive and prescriptive as the San Diego permit.
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maintain or reduce pre-development downstream erosion and protect stream habitat. WB
Comments at 29.

The 2004 Permit, however, did not apply its requirements to projects that fall within the
2010 Permit’s 1 acre threshold or to projects that create 10,000 square feet or more of impervious
surface (2010 Permit, Section F.1.d(1)(c) and (2)(a). Thus, these requirements represent not
simply a refinement of a prior permit requirement. They represent an expansion of prior permit
requirements. These new requirements are new programs, or a “higher level of service,” in that
they require an increase in the actual level or quality of the governmental services being provided.
San Diego Unified School Dist., 33 Cal.4" at 877. These new priority development project and
hydromodification plan requirements thus are a new program or higher level of service within the
meaning of article XIII B, section 6.

3. No Other Mandate Exceptions Apply

No other mandate exceptions apply. Contrary to the Water Boards’ assertion (WB
Comments at 29), Claimants did not propose application of the Priority Development and HMP
requirements to municipal projects that resulted in the disturbance of one acre or more or that
created 10,000 square feet or more of impervious surface. Claimants’ ROWD, cited by the Water
Boards, only states that the permittees will revise the Riverside County Stormwater Quality Best
Management Practice design handbook to better incorporate LID concepts and guidance, and that
the permittees will use completed guidance or hydromodification to update their water quality
management plan and BMP design handbook (AR at 3112-13).

The ROWD says nothing about expanding the definition of PDPs, development of a LID
waiver program or development of an HMP, as required by the 2010 Permit. Indeed, a comparison
of the ROWD to the 2010 Permit requirements shows how the San Diego Water Board usurped
the Claimant’s ability to design their own program, and instead substituted its own directives and
requirements. As such, the San Diego Water Board imposed requirements that exceeded federal
law. Long Beach Unified, 225 Cal.App.3% at 173.

The Water Boards also contend that Claimants can assess fees to fund these requirements.
WB Comments at 30. This contention is addressed in the Funding Rebuttal comments below. As
set forth in Claimant’s declarations, Claimants incurred increased costs in implementing these
programs over $60,000 in FY 2010-11 and over $685,000 in FY 2011-12. These costs are not de
minimis. See Govt. Code § 17564(a).

E. BMP Maintenance Tracking Requirements

The 2010 Permit required Claimants to develop and maintain a watershed-based database
to track all approved post-construction BMPs and to inspect these BMPs to verify that they had
been implemented and were conducting BMP maintenance within its jurisdiction (Permit, Section
F.1).

1. The BMP Maintenance Tracking Requirements Were Not Federally
Mandated
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No federal statute or regulation required the BMP maintenance tracking program. The
Water Boards cite federal regulations requiring MS4 dischargers to develop a program to reduce
pollutants from new development and redevelopment construction and certain industrial or land
use sites. WB Comments at 30, citing 40 CFR 8 122.26(d)(2)(iv)(A)-(D). None of these
regulations, however, requires the extensive BMP maintenance tracking and inspection program
at issue here, and the Water Boards cite to no such portion of the regulations that requires it.

Instead, the Water Boards again repeat the argument they make with respect to the other
mandates in this Joint Test Claim, that this program is necessary to meet the MEP standard. WB
Comments at 30-31. The Water Boards, however, only cite to a general permit finding regarding
the nature of MEP (id. at 31), not to a finding specific to this watershed or this BMP maintenance
tracking requirement. The finding does not assert that this program is the only way to meet the
MEP standard and thus is not entitled to any deference. Dept. of Finance, 1 Cal.5" at 768.

With respect to requirements of EPA-issued permits, neither the Albuquerque, Boston nor
Worcester permits contain requirements that permittees develop and maintain a watershed-based
database to track all approved post-construction BMPs and to inspect those BMPs to verify that
they have been implemented and are operating. The D.C. permit contains a requirement to
inventory BMPs, but it is not as prescriptive as the requirements in the 2010 Permit and does not
require 100% of high priority projects to be annually inspected or the same frequency of
verification and inspection as required by the 2010 Permit. The Boise permit contains BMP
maintenance tracking requirements, but are not as prescriptive as those in the 2010 Permit. See
Ashby Dec., 1 13.

Indeed, the requirement to inspect BMPs on private developments in the 2010 Permit is
similar to the requirement to inspect commercial, industrial and construction sites that was at issue
in Dept. of Finance. In that case, the Supreme Court noted that “neither the CWA’s ‘maximum
extent practicable’ provision nor the EPA regulations on which the State relies expressly required
the Operators to inspect these particular facilities or construction sites.” 1 Cal. 5" at 770. The
Court also rejected the argument that the inspection requirements were federally mandated because
the CWA required the Los Angeles Water Board to impose permit controls to the MEP and that
EPA regulations contemplated that some kind of inspections would be required. The Supreme
Court found that while “the EPA regulations contemplated some form of inspections, however,
does not mean that federal law required the scope and detail of inspections required by the Permit
conditions.” 1d. at 771.

The same rule applies here. Nothing in the MEP standard or the federal regulations cited
by the Water Boards requires the BMP maintenance and tracking program set forth in the 2010
Permit. This program imposes requirements that exceed federal law. See Long Beach Unified
School Dist., 25 Cal.App.39 at 173.

The BMP maintenance tracking program is a state mandate for another reason. As
discussed in Section 1.D.2 above, the Porter-Cologne Act regulates discharges of waste to waters
of the state. Under Porter-Cologne, water boards are obliged to control such discharges from all
dischargers, including any private property developments subject to the BMP maintenance
tracking program. Water Code 8§ 13260 and 13263. Under Porter-Cologne, it is the regional
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boards’ obligation to track and verify these private discharges and private BMPs. The San Diego
Water Board could have performed this task itself. When the Board freely chose to shift this
obligation onto the Claimants, it created a state mandate. Hayes, supra, 11 Cal.App.4" at 1594.

The Water Boards also contend that this requirement is consistent with U.S. EPA’s MS4
Permit Improvement Guide. WB Comments at 31. That Guide, however, is not a statute or
regulation and is not intended to create any legal obligation. As the Guide itself states,

This Guide does not impose any new legally binding requirements on EPA, States, or the
regulated community, and does not confer legal rights or impose legal obligations upon
any member of the public.

EPA MS4 Permit Improvement Guide at 3 (emphasis added). The test of whether a requirement
is federally mandated is if federal law compels the state to impose, or itself imposes the
requirement. Dept. of Finance, 1 Cal.5" at 765. The guide itself states that it does not.

2. The BMP Maintenance Tracking Requirement Represented a New Program
and/or Higher Level of Service

These requirements were not present in the 2004 Permit. The Water Boards do not contend
otherwise. As such, they are a new program.

3. No Other Mandate Exceptions Apply

The Water Boards contend that Claimants proposed an approach for inspecting and
verifying post construction BMPs in their ROWD. WB Comments at 32. That proposal, however,
was not as extensive as the 2010 Permit requirements and was not to commence immediately, but
only when resources became available (AR at 3113-14).

The Water Boards also contend that Claimants can assess fees to fund these requirements.
This contention is addressed in the Funding Rebuttal comments below. As set forth in Claimant’s
declarations, Claimants incurred increased costs in implementing these programs in the amount of
over $50,000 in both FYs 2010-11 and FY 2011-12. These costs are not de minimis. See Govt.
Code § 17564(a).

F. Construction Site Requirements

2010 Permit Section F.2.d(3) required Claimants to require Active/Passive Sediment
Treatment (“AST”) at construction sites, both private and municipal, determined to be an
exceptional threat to water quality and, when inspecting construction sites. Section F.2.e(6e)
required Claimants to review site monitoring data results for compliance purposes, including
compliance with provisions the San Diego Water Board in the permit has ordered Claimants to
impose on that site.

1. The Construction Site Requirements Were Not Federally Mandated
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As set forth in the Narrative Statement, nothing in the CWA or its implementing regulations
required the installation of AST at construction sites or that the Claimants were required to review
a construction site’s monitoring data. Narrative Statement at 40. The San Diego Water Board
freely chose to impose these requirements in the permit, imposing requirements that exceeded
federal law. Dept. of Finance, 1 Cal.5™ at 765; Hayes, 11 Cal.App.4" at 1594. See also Long
Beach Unified, 225 Cal.App.3" at 173 (state mandate created where state removes local agency’s
discretion and directs program to be implemented).

Moreover, under the Porter-Cologne Act, it is a regional board’s responsibility to inspect
and control the discharge of pollutants into the waters of the State, including from private
construction sites. Water Code 88 13263 and 13267(c). The San Diego Water Board chose to
shift that obligation to Claimants, creating a state mandate when doing so. Hayes, 11 Cal.App.4™"
at 1593.

The Water Boards nevertheless contend that these construction requirements are necessary
to implement the MEP standard, citing to findings made by the San Diego Water Board. WB
Comments at 32-33.3! These findings, however, do not stipulate that AST measures are the only
means to implement the MEP standard. As such, they are not entitled to deference. Dept. of
Finance, 1 Cal.5" at 768. Instead, imposition of this requirement usurped Claimants’ ability to
design their own program. The San Diego Water Board directed that Claimants must require these
construction sites to utilize Active/Passive Sediment Treatment. By mandating this requirement,
the San Diego Water Board directed how Claimants must act and imposed a requirement that
exceeded federal law. Long Beach Unified, 225 Cal.App.39 at 173.

The Water Boards also contend that the monitoring data inspection requirement falls within
the federal regulation that Claimants control discharges from industrial and construction sites. WB
Comments at 33-34. The Water Boards made this same argument in Dept. of Finance with respect
to the facility inspections at issue there. 1 Cal. 5" at 760 n.11. The Supreme Court rejected that
argument, holding that nothing in the general regulations required the specific number or type of
inspections. Id. at 770. That same rule applies here.

Finally, 40 CFR 8 122.42(c), cited by the Water Boards, does not require that
municipalities review third-party monitoring data. The regulation states that a municipality must
submit an annual report that includes, inter alia, monitoring data that is accumulated throughout
the year. The reporting, however, is of monitoring performed by the municipality itself, not
monitoring performed by third parties. (The federal stormwater regulations require a municipality
to have a monitoring program for representative data collection of its discharges. 40 CFR §
122.26(d)(2)(iii)(D).) The fact that this reporting requirement is applicable to Claimants’ own
monitoring and not that performed by third parties at construction sites is evidenced by the fact
that the 2010 Permit does not require Claimants to include in their annual report the construction
site monitoring data that they are directed to review. See, e.g., Fact Sheet at 175 (“Reporting

31 In fact, while the Fact Sheet discussion of Section F.2.d, states that “AST is . . . considered MEP for the
discharges from these sites,” the same discussion concluded that AST was required both “[t]o ensure the
MEP standard and [that] water quality standards are met.” Fact Sheet at 147 (emphasis supplied). Again,
as with so many of the requirements of the 2010 Permit, the AST requirement was not a function of MEP
compliance.
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requirements in the Order focus on results and responses to the effectiveness assessments
conducted by the Copermittees.”)

Finally, none of the EPA-issued stormwater permits contain the requirements set forth in
the 2010 Permit regarding construction sites. See Ashby Dec., { 14.

2. The Construction Site Requirements Represented a New Program and/r
Higher Level of Service

The Water Boards concede that these requirements were not contained in the 2004 Permit.
WB Comments at 34. Nevertheless, they contend that they were not a new or a higher level of
service because the 2004 Permit required permittees to require construction sites located near or
adjacent to “sensitive” waters to control pollutants. In the view of the Water Boards, the
requirements in the 2010 Permit “build” on that earlier requirement, and because the 2004 Permit
required inspections for compliance with local ordinances. Id.

The test of whether a mandate is a new program or higher level of service is whether the
local agency had previously been required to do it, or whether it results in an increase in the actual
level or quality of governmental services provided. Lucia Mar, supra, 44 Cal. 3%at 836; San Diego
Unified School Dist., 33 Cal. 4" at 877. Here, Claimants did not have to require AST at
construction sites (and did not have to include it in municipal projects) and did not have to review
monitoring results until the San Diego Water Board ordered it in the 2010 Permit. These
requirements certainly are an increase in the actual level or quality of governmental services
provided. These requirements are a new program or higher level of service.*

3. No Other Mandate Exceptions Apply

The Water Boards contend that the Claimants have fee authority, that municipal projects
are voluntary, and that the costs to implement these requirements are de minimis. For the reasons
set forth in the Funding Rebuttal comments set forth below, the Claimants do not have such fee
authority. Nor are the costs incurred in complying with these requirements at municipal projects
voluntary (see Narrative Statement at 33-35).

The costs of complying with these requirements are also not “de minimis.” As set forth in
the Joint Test Claimant’s Section 6 Declarations, the Claimants incurred increased costs in
implementing these programs of over $3,000 in both FYs 2010-11 and 2011-12. These costs are
not de minimis. See Govt. Code § 17564(a).

32 The Water Boards also contend that there is no shifting of inspection costs because the inspections are
not for compliance with the State’s General Construction Stormwater Permit. WB Comments at 35. The
inspections, however, are for determining compliance with permittees’ ordinances, permits, and “this
Order.” (2010 Permit, Section F.2.e.) Because the inspections are to determine compliance with “this
Order,” i.e., the 2010 Permit, the San Diego Water Board shifted to the Claimants the obligation to
determine if private construction sites were complying with the requirements the San Diego Water Board
has ordered to be imposed on them.
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G. Unpaved Roads BMP Requirements

Sections F.1.i. and F.3.a.10 of the 2010 Permit required Claimants to develop and
implement BMPs to address erosion and sediment and other impacts from the development and
maintenance of unpaved roads. Claimants were also required to develop and implement BMPs for
erosion and sediment control during maintenance of unpaved roads, maintain such roads to reduce
erosion and sediment transport, re-grade the roads in specified manners or employ alternative
equally effective BMPs, and examine the feasibility of replacing existing culverts or the design of
new culverts or bridge crossings to reduce erosion and maintain natural stream geomorphology.

1. These Requirements Were Not Federally Mandated

The specific requirements relating to unpaved road BMPs (set forth in the Narrative
Statement at 41-42) represent the exercise of discretion by the San Diego Water Board to impose
a particular implementing requirement by virtue of a true choice by the Board. It thus represents
a state, not federal, mandate under the Supreme Court’s test in Dept. of Finance. 1 Cal. 5 at 765.

The Water Boards cite no federal regulatory requirement mandating such BMPs. They
instead argue (WB Comments at 35) that “design and source control BMPs for unpaved roads are
needed to minimize the discharge of sediment to the MS4s and receiving waters, implementing
the federal mandate to control pollutants in storm water discharges to the MEP.” The Boards cite
2010 Permit Finding D.1.f (which does not even mention the unpaved road requirements) as

authority to conclude that the BMP requires are “necessary to implement the federal requirement.”
Id.

The Boards further cite Finding D.1.c as evidence of a determination by the San Diego
Water Board that the unpaved road BMP requirements were “necessary to meet MEP.” WB
Comments at 36. That finding, however, references not only the MEP standard but also the
achievement of water quality standards:

This Order contains new or modified requirements that are necessary to improve
Copermittees’ efforts to reduce the discharge of pollutants in storm water runoff to the
MEP and achieve water quality standards.

2010 Permit at 7 (emphasis supplied).

Importantly, the Board’s finding also does not state that the 2010 Permit requirements for
unpaved roads were the “only” means by which the MEP standard could be met, the test laid down
by the Supreme Court as to whether deference should be given to such a finding by a water board.
1 Cal. 5" at 765. Given the explicit reference to the achievement of water quality standards in
Finding D.1.c, it is clear from the record that the San Diego Water Board went further than what
the MEP standard required, and that deference cannot be given to such findings.

The Water Boards argue (WB Comments at 35, n.171) that the 2010 Permit could not have
required the control of sediment from roads “that do not qualify as MS4s or do not discharge into
MS4s,” as was set forth in Claimants’ Narrative Statement at 42, because this assertion is

3 And was not cited by the San Diego Water Board as authority for the unpaved road BMPs requirement
in the Fact Sheet. See Fact Sheet at 144.
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“unsupported by the overarching purpose of and legal basis for issuing an MS4 permit to
Claimants.”

The actual text of the 2010 Permit and the relevant Findings, however, belie this argument
by including requirements relating not to discharges from or to MS4s but rather discharges into
natural waterbodies (which are not MS4) or to Waters of the United States (which are not a CWA
“point source,” such as MS4s).

In the examples below, relevant Permit sections reflecting that the requirements applied to
natural waterbodies are italicized for emphasis. 2010 Permit Section F.1.i(4) required road and
culvert designs “that do not impact creek functions and where applicable, . . . maintain migratory
fish passage.” Section F.3.a.10(a) required development of BMPs for the maintenance of unpaved
roads “particularly in or adjacent to receiving waters.” Section F.3.a.10(b) required development
and implementation of BMPs “to minimize impacts on streams and wetlands” during unpaved
road maintenance activities. Section F.3.a.10(c) required erosion and sediment transport
protections during maintenance of unpaved roads “adjacent to streams and riparian habitat.”
Finally, Section F.3.a.10(e) required the permittees to examine the feasibility of replacing culverts
or designing new culverts or bridge crossings to “maintain natural stream geomorphology.”

Similarly, the Fact Sheet discussion of Finding D.1.c noted that “[r]oad construction,
culvert installation, and other maintenance activities can disturb the soil and drainage patterns to
streams in undeveloped areas . . .” Fact Sheet at 58. The Fact Sheet further noted that “[p]oorly
designed roads” can “carry runoff and sediment into natural streams . . ..” Id. at 59.

These permit provisions appear to flow from an assertion of jurisdiction made by the San
Diego Water Board that exceeds the definition of “MS4” in the CWA. In Finding D.3.c, the Board
extended the concept of the “MS4” to “natural . . . streams,” even though the federal regulatory
definition of “MS4” is of a “conveyance or system of conveyances (including roads with drainage
systems, municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or storm
drains) . . . “Owned or operated by a State, city, town, borough, county, parish, district, association,
or other public body (created by or pursuant to State law) having jurisdiction over disposal of . . .
storm water . . . including ... a....flood control district.” 40 CFR § 122.26(b)(8).

“Natural streams” are not “owned or operated” by any municipal body, and certainly do
not fall within the anthropogenic water courses identified in the regulatory language (e.g., “man-
made channels” or “storm drains.”). Extending the scope of the 2010 Permit to such streams may
have allowed the Water Boards to argue that the permit regulated only discharges to or from the
“MS4,” but that is an “MS4” which exceeds the bounds of the CWA’s definition.

Nothing in the text of the 2010 Permit or the Fact Sheet suggests any limitation on
discharges from unpaved roads which the BMP requirements are supposed to address. Thus, those
requirements in fact exceed the requirements of an MS4 permit issued under Section 402(p)(3)(B)
of the Clean Water Act and cannot represent a federal mandate.

Even were it to be conceded that the scope of the 2010 Permit and its unpaved roads
requirements extended only to what would be considered a CWA-defined “MS4,” those
requirements still were not federally mandated. Nothing in the CWA or its regulations requires
the specific mandate set forth in the unpaved roads construction, design and maintenance
requirements. The San Diego Water Board here made the “true choice” to mandate such
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requirements. Dept. of Finance, 1 Cal. 5™ at 765. And, nowhere in the record is there any finding
by the Water Board that these specific requirements were the only means by which the MEP
requirement could be met, as noted above.3*

Finally, a review of EPA-issued stormwater permits disclosed none that contained unpaved
road BMP requirements. Ashby Dec., 1 15. As noted previously, the absence of such provisions
in EPA-issued permits undermines the argument that the provisions were federally mandated.
Dept. of Finance, 1 Cal. 5" at 772.

2. The Unpaved Roads BMP Requirements Represented a New Program
And/Or Higher Level of Service

The Water Boards contend (WB Comments at 36-37 and n.179) that the unpaved road
BMP requirements were not a new program because the 2004 Permit required BMPs for
construction projects. The 2004 Permit, however, contained no specific requirements for unpaved
road construction or maintenance nor in it did the San Diego Water Board identify unpaved roads
as a pollutant source of concern.

In fact, the Finding D.1.c cited by the Water Boards states that the 2010 Permit “contains
new or modified requirements” and that the unpaved road requirements were the result of the San
Diego Water Board’s “identification of water quality problems through investigations and
complaints during the previous permit period.” (emphasis supplied).  Obviously, had these
requirements been part of the previous 2004 Permit, the San Diego Water Board would not have
been able to make such findings.

The unpaved road BMP requirements of the 2010 Permit were a new program and/or
represented a higher level of service mandated on the Claimants.

3. No Other Mandate Exceptions Apply

The Water Boards again argue that the Claimants had fee authority to pay for the unpaved
road BMP mandates. For the reasons set forth elsewhere in this Rebuttal, that assertion is incorrect.
See Funding Rebuttal comments, below. Similarly, there is no support (and the Water Boards offer
none) for the assertion that the costs of compliance are de minimis. WB Comments at 37. In fact,
as set forth in the Narrative Statement at 43, the increased costs of compliance with the unpaved
roads requirements were substantial, totaling nearly $500,000 in FY 2010-11 and nearly $600,000
in FY 2011-12. These costs are far from being de minimis. See Govt. Code § 17564(a).

H. Industrial/Commercial Inspection Requirement

Section F.3.b.4(a)(ii) of the 2010 Permit required that Claimants review self-monitoring
data produced by commercial and industrial facilities as part of the inspection of such facilities.

1. The Inspection Requirements Were Not Federally Mandated

The Water Boards (WB Comments at 37-38) argue that this requirement is necessary to
meet the MEP standard. The Water Boards cite 40 CFR § 122.26(d)(2)(i)(A), which requires

% The reference to the need to achieve water quality standards in the Water Boards-referenced Finding
D.1.c, of course, belies any argument that the intent of the unpaved roads requirements (or other related
requirements in the 2010 Permit) were intended only to meet the MEP standard.
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permittees to control through “ordinance, permit, contact, order or similar means” stormwater
discharges associated with industrial activity. This regulation does not even mention commercial
facilities. This requirement, moreover, does not go to inspections of industrial facilities, which are
specifically addressed by 40 CFR § 122.26(d)(2)(iv)(C). And, those industrial facilities required
by the regulation to be inspected are only a small subset of all industrial facilities, plus those
facilities determined by the municipality, not the permitting agency, to be contributing a substantial
pollutant loading to the MS4. See discussion in Narrative Statement at 44.

The Water Boards cite 2010 Permit Finding D.3.b, which does not specifically mention
inspections, as further authority for their MEP argument. WB Comments at 37-38. Nothing in
Finding D.3.b or the discussion in the Fact Sheet of that finding makes the case that inspections of
industrial and commercial facilities which involve review of their self-monitoring data was the
only way by which the MEP standard can be met, the test set forth by the Supreme Court in Dept.
of Finance.

The Water Boards also quote part of a finding (without citation) and then add text not found
in the 2010 Permit or Fact Sheet to the effect that inspections are “a necessary part of the process
to achieve MEP.” \WB Comments at 38. This is not evidence that the Commission can rely upon,
but rather the erroneous characterization of the law and facts by the Water Boards.

With respect to the provisions of EPA-issued stormwater permits, the requirement to
review facility monitoring data when inspecting a range of industrial and commercial sites are
found in no EPA-issued permit. Although EPA-issued permits require review of monitoring data
when inspecting municipal landfills, hazardous waste treatment storage or disposal facilities,
facilities subject to EPCRA Title IlI, or industrial sites that have NPDES permits that discharged
to the MS4, none of the EPA-issued permits require inspections of the extensive list of commercial
and industrial facilities required by the Permit, and thus none required review of monitoring data
of the extensive list of facilities required by the San Diego permit. See Ashby Dec., { 16.

2. The Inspection Requirements Represented a New Program and/or Higher
Level of Service

The Water Boards argue that the state had not shifted its own responsibility for inspecting
industrial and commercial sources, claiming that the Industrial General Permit (“IGP”) in effect
when the 2010 Permit was adopted “did not require the regional water boards to review monitoring
data if sites monitor their runoff.” WB Comments at 38. This assertion is simply incorrect.

First, the IGP in effect in 2010 (and through most of the 2010 Permit’s term), State Board
Order No. 97-03-DWQ,* specifically required monitoring by industrial discharger permittees in
Section B. Second, as the Commission itself has found, the regional boards, including the San
Diego Water Board, were required to enforce that IGP: “The state has issued a statewide general
activity industrial permit . . . that is enforced through the regional boards.” LA County SOD at 39.
See also Section F of the Order, which required that “Regional Water Boards shall: (a) Implement
the provisions of this General Permit, including, but not limited to, reviewing SWPPs, reviewing
annual reports, conducting compliance inspections, and taking enforcement actions.” (emphasis
supplied). As the enforcing agency, the San Diego Water Board was charged with the

% Relevant excerpts of which are attached in the Rebuttal Documents, Tab 2.
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responsibility of ensuring that monitoring had been undertaken, since that was a specific
requirement of the IGP.

Third, the Fact Sheet specifically noted that “BMP implementation plans and monitoring
data are expected to be available for any facility that is covered under the General Industrial
Permit.” Fact Sheet at 156 (emphasis supplied). To argue, without citation, that the permit “did
not require the regional water boards to review monitoring data” ignores the San Diego Water
Board’s own findings that such data would be available for IGP-covered facilities. Moreover, the
San Diego Water Board had the authority under the Porter-Cologne Act, Water Code § 13267, to
require any discharger (including any industrial or commercial facility) to provide information,
including monitoring data, to the Board. By shifting the responsibility to review that monitoring
data to the Claimants, the Water Board created a state mandate. Hayes, supra, 11 Cal. App. 4™ at
1593-94.

While agreeing that the requirement to review monitoring data “was absent in the prior
[2004] permit” the Water Boards argue the MEP requirement “is the same.” WB Comments at
38. This argument apparently repeats the argument, already rejected by the Commission, that
additional requirements intended to meet the MEP standard are not new programs. See discussion
in Section 1.C.2 above. Finally, the Water Boards argue that because the permittees were required
under the 2004 Permit check for various items during inspections, “reviewing available monitoring
data is wholly consistent with the prior requirements . . . .” (WB Comments at 39.) As already
has been pointed out, that is not the test for a new mandate. The requirement to review monitoring
data was a new requirement (as admitted by the Water Boards) and thus constitutes a new program
or higher level of service.

3. No Other Mandate Exceptions Apply

The Water Boards again argue (WB Comments at 39) that Claimants have not shown that
they must use tax money or have fee authority for the costs of the monitoring data review. In fact,
the Declarations supporting the Joint Test Claim establish the first issue and the second is
addressed in the Funding Rebuttal comments, below. The Water Boards argue that the costs of
the mandate are “de minimis,” but this too is rebutted by the evidence in the Section 6 Declarations,
which indicate that Claimants incurred increased costs of over $15,000 in each of FYs 2010-11
and 2011-12 in response to this mandate. See Narrative Statement at 45. The Water Boards have
not met their burden of establishing the existence of any exceptions to the requirement for a
subvention of funds for this mandate.

. Retrofitting Requirements for Existing Development

Section F.3.d of the 2010 Permit required Claimants to identify areas of existing
developments, including municipal developments, as candidates for retrofitting, evaluate and rank
candidates according to pre-established criteria, prioritize work plans for implementation
according to the evaluation, cooperate with landowners to encourage retrofit of private
improvements, and track and inspect retrofitting projects. Permittees were required to invest
significant staff time and other valuable resources into developing and implementing this new
program.

1. The Retrofitting Requirements Were Not Federally Mandated
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The Water Boards concede that the federal stormwater regulations “do not explicitly
require these provisions be included in the permit.” WB Comments at 39. That should be the end
of the inquiry. Nonetheless, the Water Boards argue that the retrofitting requirements in the 2010
Permit are necessary to meet the federal MEP standard. WB Comments at 39-41. The record
indicates otherwise.

First, in addition to the fact that the 2010 Permit is itself not an “MEP permit” (see
discussion in Section 1.B, above), the permit language cited by the San Diego Water Board as to
the purpose of the retrofitting program itself refers not only to the reduction of discharges of
stormwater pollutants to the MEP but also the prevention of “discharges from the MS4 from
causing or contributing to a violation of water quality standards.” 2010 Permit, Section F.3.d. As
previously discussed, the decision by the San Diego Water Board to exercise its discretion, its
“true choice” to require such provisions is not federally mandated. Dept. of Finance, 1 Cal. 5" at
765.

Second, citation to the MS4 Permit Improvement Guide does not support the Water
Boards’ argument because, as discussed above in Section II.F.2, the Guide has no regulatory
weight and indeed imposes “no legal obligations” on any party. The Guide therefore is not
evidence upon which the Water Boards can base an argument that the retrofitting requirements for
existing development represents a federally required step to achieve the MEP standard.

Third, Finding D.3.h, cited by the Water Boards (WB Comments at 40-41), does not rise
to the type of finding required by the Supreme Court to afford deference to the San Diego Water
Board’s determination of what constitutes compliance with the MEP standard. The finding itself
belies such an interpretation, as there is no language indicating that the Board specifically found
that the retrofitting required by Section F.3.d was the only means by which the MEP standard could
be achieved. The finding only indicates that, in the view of the San Diego Water Board, the type
of retrofitting required by the 2010 Permit “meets MEP.” The finding never states, as do the Water
Boards (WB Comments at 41), that the retrofitting provisions “are necessary to satisfy the MEP
standard” or that they are “based entirely federal law.”3®

With respect to stormwater permits issued by the EPA, neither the Boston nor the
Worcester permits requires the provisions set forth in 2010 Permit Section F.3.d. The Albuquerque
permit encourages evaluation of retrofitting of municipal properties and flood control devices but
does not extend to private development. The Boise permit is likewise limited to municipal existing
stormwater control devices. The D.C. permit is likewise not as broad as the San Diego permit.
See Ashby Dec., 1 17.

% As discussed in Section 1.D above, the San Diego Water Board made no 2010 Permit-specific finding
that the permit is based entirely on federal law nor is there evidence in the record to support such a finding.
In fact, in the Fact Sheet for the 2010 Permit, the San Diego Water Board cited not only the federal CWA
also California Water Code § 13377 which specifically allows the water boards to exceed the requirements
of the CWA. Fact Sheet at 158.
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2. The Retrofitting Requirements Represented a New Program and/or Higher
Level of Service

The Water Boards appear to argue (WB Comments at 42) that no new program or higher
level of service was required by the retrofitting requirements (even though the Water Boards do
not dispute that the requirements were not contained in the 2004 Permit or even required by the
federal stormwater regulations) because the Claimants were under “the same federal standards” to
which they “have been subject for decades.” Of course under that theory (which, as explained
above, ignores the nature of the 2010 Permit and is not supported by the record before the
Commission), there could never be any new program in a stormwater permit, since anything new
required of the permittees by a water board was simply subject to the “same federal standards.”

This same argument was considered and rejected by the Commission in the SD County
SOD, where the DOF had contended that the permit at issue there was not a new program or higher
level of service “because additional activities, beyond those required [by the previous permit], are
necessary for the claimants to continue to comply with the Clean Water Act and reduce pollutants
to the Maximum Extent Practicable.” SD County SOD at 48-49.

The Commission rejected this argument, indicating that it analyzing the provisions of the
permit at issue in the test claim against the previous permit “to determine which provisions are a
new program or higher level of service. Under the standard urged by Finance, anything the state
imposes under the permit would not be a new program or high level of service. The Commission
does not read the federal Clean Water Act so broadly.” San Diego County SOD at 49.

The retrofitting requirements for existing development was a new program or a higher level
of service.

3. No Other Mandate Exceptions Apply

The Water Boards, again without support, argue that the costs for the Claimants to
implement the retrofitting requirements mandated by Section F.3.d of the 2010 Permit are “de
minimis.” As a factual matter, this argument is wrong. As set forth in the Narrative Statement at
48, the Claimants incurred more than $190,000 in increased costs during FY 2011-12 alone. These
increased costs are not de minimis. See Govt. Code 8 17564(a). The arguments regarding alleged
fee authority are addressed in the Funding Rebuttal comments, below.

J. Watershed Water Quality Workplan Requirements

Section G of the 2010 Permit required Claimants to develop and implement a Watershed
Water Quality Workplan to identify, prioritize, address and mitigate the “highest priority water
quality issues/pollutants in the Upper Santa Margarita Watershed.” 2010 Permit at 74. As set
forth in Claimants’ Narrative Statement at 48-50, the permit requires several activities and
components as part of the development and implementation of this plan. And, as further set forth
in the Narrative Statement at 50-51, the 2010 Permit requirements in this area were significantly
different and more demanding than those in the 2004 Permit.

1. The Watershed Water Quality Workplan Requirements Were a New
Program or Higher Level of Service
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As set forth above, the test of whether a mandate is a new program or higher level of service
is whether the local agency had previously been required to do it, or whether it results in an increase
in the actual level or quality of governmental services provided. Lucia Mar, 44 Cal.3at 836; San
Diego Unified School Dist., 33 Cal.4™ at 877.

The Water Boards do not dispute that the 2010 Permit is much more specific and much
more demanding than the 2004 Permit with respect to its basic thrust. Indeed the 2010 Permit’s
Fact Sheet itself states that “the implementation approach has changed.” Fact Sheet at 166. Instead,
the Water Boards argue that the 2004 Permit required a storm water management program and the
2010 permit’s requirements are “a refocused implementation approach.” WB Comments at 44.

The Water Boards first argue that the watershed workplan requirements were designed to
consolidate watershed planning in a more efficient and effective manner, and therefore did not
represent a new program or higher level of service. The Water Boards also contend that the
specific activities were “in substantial part” previously required. WB Comments at 44.

As the Fact Sheet states, however, the specific requirements imposed on Claimants in the
2010 Permit did change. The 2004 Permit required “selection and implementation of watershed
activities,” but the San Diego Water Board found that program to be unsatisfactory. Fact Sheet at
166. The San Diego Water Board thus revised those requirements, requiring co-permittees to
develop a workplan that would now assess receiving waterbody conditions, prioritize the highest
water quality problems, implement effective BMPs and measure water quality improvement, and
in doing so, state that the “implementation approach has changed.” Fact Sheet at 166-67. Thus,
it is not correct to generally state that the 2004 Permit contained the same requirements, when the
Fact Sheet itself states that the San Diego Water Board was not satisfied with those permit
requirements and imposed new ones (1d.).

If the San Diego Water Board did not intend Claimants to initiate new programs or a higher
level of service under Section G, the Board would have just continued the requirements in the 2004
Permit. The Board did not do so. Instead, it found that the 2004 Permit requirements “were not
able to demonstrate improvements to water quality.” Fact Sheet at 166. The Regional Board
therefore revised and supplemented the requirements in the 2004 Permit. The San Diego Water
Board’s dissatisfaction with the prior permit’s stormwater management program and its revision
and supplementation of that program in the 2010 Permit is evidence that the Board did intend a
change from the prior permit, i.e., did intend a new program or higher level of service.

Although this evidence, as well as a comparison of 2010 Permit Section G to the
counterpart requirements of the 2004 Permit should be sufficient to show that Section G is a new
program or higher level of service, particularly in light the of the Fact Sheet statement that the
“implementation approach has changed,” the Water Boards have parsed individual elements of the
water quality work plan in their comments. WB Comments at 44-49. Claimants will therefore
respond to each of the Water Boards’ contentions with respect these individual elements.
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a. Characterizing Watershed Receiving Water Quality Including
Analyzing Monitoring Data Collected under the 2010 Permit from
Other Public and Private Organizations

Section G’s first requirement (Section G.1.a) is the requirement to characterize receiving
water quality in the watershed based on data from Claimants’ monitoring program and applicable
information available from other public and private organizations. The Water Boards contend that
under the 2004 Permit, Claimants were also required to assess receiving water quality and
thereafter annually assess water quality data from Claimants’ monitoring program and other
“reliable sources.” WB Comments at 45.

The activities required under the 2004 Permit, however, were not part of the much more
robust analysis and workplan efforts, including public participation, required by the 2010 Permit.
The Watershed Water Quality Workplan, of which the characterization is a part, was a “refocused
implementation approach,” for the purpose of increasing the level and quality of governmental
services provided (Fact Sheet at 166-67). It thus is part of the “higher level of service” mandated
by Section G.

b. Prioritizing Water Quality Problems by Constituent and Location

Section G.1.b required Claimants to prioritize water quality problems by constituent and
location. The 2004 Permit did not contain any such requirement (compare 2004 Permit, Directive
K, pp. 30-31.) The Water Boards nevertheless contend that the 2004 Permit contained comparable
requirements. WB Comments at 46.

The 2004 Permit, however, did not require Claimants to do an analysis by constituent and
location. This requirement is new, part of the 2010 Permit’s refocused implementation approach
and mandated because the San Diego Water Board was not satisfied with the results being obtained
under the 2004 Permit (Fact Sheet at 166). This requirement was directed towards increasing the
level and quality of Claimants’ program, i.e, the services being rendered. It thus is part of the
higher level of service mandated by Section G.

C. Identifying Likely Sources Causing Highest Water Quality
Problems

Section G.1.c required Claimants to identify the likely sources, pollutant discharges and/or
other factors causing the highest water quality problems within the watershed. The Water Boards
contend that Claimants were already required to address and mitigate the highest priority water
quality issues in the watershed and identify major water quality problems and sources. WB
Comments at 46. The 2004 Permit, however, did not require the extensive analysis required by
the 2010 Permit.

Under Section G.1.c, Claimants were required to include in their analysis an examination
of information from construction, industrial, commercial, municipal and residential source
identification programs, water quality monitoring data collected as part of the receiving water
monitoring and reporting program required by the 2010 Permit, and additional focused water
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quality monitoring performed to identify specific sources within the watershed. The 2004 Permit
did not require this scope of analysis, and did not require additional focused water quality
monitoring to identify specific sources. (Compare 2010 Permit Section G.1.c with 2004 Permit,
Section K.2.c and d.) Section G.1.c mandated an increased level and quality of governmental
services as part of the higher level of service required by Section G.

d. Development of a Watershed BMP Implementation Strategy

Section G.1.d required Claimants to develop a watershed BMP implementation strategy to
attain receiving water quality objectives in the highest priority water quality locations. The
implementation strategy was to include a schedule for implementation to abate specific receiving
water quality problems and a list of criteria to be used to evaluate BMP effectiveness.

The 2004 Permit did not require this watershed BMP implementation strategy. Compare
2004 Permit Section K, at 30-31. Although the Water Boards contend that the 2004 Permit
required identification and prioritization of major water quality problems, short and long term
activities and certain specific BMPs such as an education program (WB Comments at 47), the
2004 Permit did not require development of a BMP implementation strategy “to attain receiving
water quality objectives.” (2010 Permit, Section G.1.d).

Again, as the Fact Sheet stated, the purpose of these requirements was to change the
implementation approach because the San Diego Water Board determined that the requirements
of the 2004 Permit did not suffice to show improvements in water quality. As the Fact Sheet
stated, the purpose of these new requirements was not to continue the prior permit’s requirements
approach but to change it. Fact Sheet at 166. Like the other requirements in Section G, this
requirement was also directed towards increasing the level and quality of Claimant’s program, i.e.,
the services being rendered. Thus Section G. 1.d is also a part of the higher level of service
mandated by Section G.

e. Establish a Schedule for Development and Implementation of
the Watershed Work Plan Including Annual Public Meetings

Section G.1.f required Claimants to establish a schedule for development and
implementation of the watershed work plan and hold annual public meetings to review that plan
and receive public comment. There is no dispute that the 2004 Permit did not require annual public
meetings. The Water Boards concede that the public meeting to review the plan and receive
comments was a “new requirement.” WB Comments at 47. Annual public meetings is a new
requirement and a higher level of service.

f. Implementation of the Watershed Work Plan
Section G.2 required Claimants to implement the watershed work plan within 90 days of
submittal. The Water Boards contend that the 90 day requirement is similar to the 2004 Permit’s

requirement to implement the 2004 Permit sufficiently early to begin implementation of a short
term strategy. WB Comments at 48. The Water Boards miss the point. It is not the 90 days, but
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the implementation of this entirely new watershed work plan, with all its new requirements, which
is the new program or higher level of service.

g. Co-Permittee Collaboration, Including Frequent Meetings and
Pursuit of Interagency Agreements with Non-Permittee MS4
Operators

Section G.3 required Claimants to collaborate in the development and implementation of
the watershed work plan and to have frequent, regularly scheduled meetings to do so. Section G.3
also required Claimants to pursue efforts to obtain interagency agreements or coordinate efforts
with non-permittee MS4 operators.

The 2004 Permit did not contain these requirements. First, under the 2004 Permit,
permittees were required to meet only annually. The 2010 Permit required Claimants to meet more
than once a year. Second, the 2004 Permit did not require Claimants to obtain interagency
agreements. The 2004 Permit only required the watershed SWMP to describe such agreements if
they existed (2004 Permit, Section K.2.b.). The 2010 Permit required Claimants to “pursue
efforts” to obtain such agreements.

These requirements were new. They certainly constituted an increase in the level and
quality of the governmental services that are required to be provided.

h. Public Participation

Section G.4 required Claimants to implement a watershed-specific public participation
mechanism within each watershed. Included in this mechanism was a minimum 30-day public
review and opportunity to comment on the watershed work plan prior to its submittal to the San
Diego Water Board.

It is undisputed that the 2004 Permit contained no such requirement. The Water Boards
only contend that the 2010 Permit did not require Claimants to consider the public comment, not
that public participation was not a new requirement. WB Comments at 48.

i Annual Public Watershed Plan Review Meeting

Section G.5 required Claimants to annually review and update the watershed work plan.
All updates were to be presented during a public annual watershed review meeting. Claimants
were also required to review and modify their own programs to be consistent with the updated
watershed workplan.

The Water Boards do not dispute that the 2004 Permit did not require public meetings for
consideration of updates to the 2004 Permit’s watershed stormwater management plan. WB
Comments at 49. Public meetings were new and were part of the higher level of service required
by Section G as a whole.
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2. The Watershed Water Quality Workplan Requirements Were Not
Federally Mandated

As set forth in the Narrative Statement at 50, nothing in the CWA or its implementing
regulations required a Watershed Quality Workplan. The Water Boards nevertheless contend that
this requirement was necessary to meet the MEP standard. WB Comments at 42-43. Section G
itself, however, states that the watershed plan is required to have a BMP implementation strategy
that is to “attain receiving water quality objectives,” not to meet the MEP standard (2010 Permit,
Section G.1.d). As discussed in Section I, it is well established that the CWA does not require
municipal stormwater discharges to meet water quality standards or objectives, but instead to only
to reduce pollutants in their discharge to the MEP. 33 U.S.C. § 1342(p)(3)(B)(iii); Browner, supra,
191 F.3% at 1166. In that sense, as also discussed above, the compliance standard in the 2010
Permit (and the compliance standard for Section G of that permit) is not an “MEP” standard but
rather a State-required standard to achieve water quality standards.

The Water Boards also cite to the 2010 Permit’s findings and discussion in the Fact Sheet,
and suggest that the findings and discussion establish Section G as necessary to meet the MEP
standard. WB Comments at 42-44. None of those findings or the Fact Sheet, however, states that
the requirements of Section G constituted the only means by which the MEP standard could be
achieved, and there is no evidence in the record to support such a finding. Thus, these findings
and discussion are entitled to no deference. Dept. of Finance, 1 Cal. 5" at 768.

Nothing in the CWA or its implementing regulations requires a Watershed Quality
Workplan as set forth in Section G and the Water Boards have identified no such legal requirement.
Instead, the San Diego Water Board freely chose to impose these requirements in the 2010 Permit,
imposing requirements that exceeded federal law. Dept. of Finance, 1 Cal.5" at 765; Hayes, 11
Cal.App.4™ at 1594. See also Long Beach Unified, 225 Cal.App.3¢ at 173 (state mandate created
where state removes local agency’s discretion and directs program to be implemented).

With respect to EPA-issued stormwater permits, the Albuquerque, D.C., Boston, and
Worcester permits do not contain the requirement to develop and implement a watershed water
quality workplan. The Boise permit contains a requirement for watershed plans, but not the
extensive requirements set forth in the 2010 Permit. The Boise permit is focused on identifying
beneficial uses and implementing LID and infiltration principles. The 2010 Permit, on the other
hand, is more extensive, requiring permittees to characterize the watershed, prioritize water quality
problems, identify sources and develop strategies to monitor and improve water quality. These
requirements are not included in the Boise permit work plan requirements. See Ashby Dec., { 18.

3. No Other Mandate Exceptions Apply
The Water Boards contend that Claimants have fee authority to pay for the water quality
workplans and that the costs to implement these requirements are de minimis. WB Comments at

49. As discussed in the Funding Rebuttal comments below, Claimants do not have such fee
authority.

-43 -



REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, 11-TC-03

Moreover, the costs of complying with these requirements, including the costs of public
participation and annual public meetings, are also not de minimis. As set forth in Claimants’
declarations, Claimants incurred increased costs in implementing these programs of more than
$11,000 in FY 2010-11 and more than $21,000 in FY 2011-12. These increased costs are not de
minimis. See Govt. Code § 17564(a).

K. JRMP Annual Report Requirements

Section K.3 of the 2010 Permit (including Table 5) and a checklist set forth in Attachment
D to the permit required the provision of information not required by federal regulation on the
JRMP Annual Reports required to be filed by the Claimants. In their comments, the Water Boards
argue that the these requirements are entitled to deference under Dept. of Finance, that the
requirements are reflected in the D.C. Permit and that they do not represent a new program or
higher level of service. WB Comments at 49-54. For the reasons set forth below, these arguments
are not supported by the law or the facts.

1. The Requirements Are Not Necessary to Meet the MEP Standard

In their Narrative Statement (at 53), Claimants acknowledged that the federal stormwater
regulations include annual reporting requirements in 40 CFR 8§ 122.42(c). The reporting
requirements at issue in the Joint Test Claim, however, encompass a scope and detail in the JRMP
Annual Reports that goes beyond the federal requirements. As such, they are state mandated
requirements. Dept. of Finance, 1 Cal. 5" at 771.

The Water Boards contend that the items required by Section K.3 and the checklist are
included within the items required by Section 122.42(c). WB Comments at 50. However, as
already set forth in the Narrative Statement at 53-54, the 2010 Permit requires far more detail as
well as additional types of information that are not required by the stormwater regulations.

The Water Boards also assert that since “the San Diego Water Board found that the
provisions in the 2010 Permit are exclusively based on federal law and found that the underlying
substantive provisions to be reported upon were necessary to meet the MEP standard,” and that
the annual reporting requirements included in the permit ‘“’are necessary to meet federal
requirements and to evaluate the effectiveness and compliance of the Copermittees’ programs,’”
the “San Diego Water Board’s findings are entitled to deference under Department of Finance.”
WB Comments at 50 (quoting 2010 Permit Finding D.1.9).

This assertion ignores several facts. First, the Water Boards again attempt to “bootstrap”
a finding as to the alleged federal-only nature of the 2010 Permit to apply to the annual reporting
requirements. In fact, the boilerplate finding referred to, but not cited by, the Water Boards,
Finding E.6, is not entitled to deference for the reasons set forth in Section 1.D.3. Second, Finding
E.6 itself could not apply to the annual reporting requirements in the 2010 Permit because, as the
Fact Sheet states, a second and independent grant of authority for those requirements is California
Water Code § 13267, which provides that “’the San Diego Water Board may require than [sic] any
person who has discharged [ . . .] shall furnish, upon penalty of perjury, technical or monitoring
reports which the regional board requires.”” Fact Sheet at 174 (quoting Water Code § 13267).
Third, Finding D.1.g makes no reference to the MEP standard but merely states that the reporting
requirements are “necessary to meet federal requirements.” This IS not the case-specific finding
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determining that the permit conditions “were the only means by which the [MEP] standard could
be implemented.  Dept. of Finance, 1 Cal. 5" at 768 and n.15.

It is the Commission, not the San Diego Water Board, which has the duty to determine
whether the additional scope and detail of the mandated requirements in the Section K.3 and the
checklist represent a state, rather than federal, mandate.

With respect to EPA-issued stormwater permits, while such permits require the preparation
of annual reports (which are required under the federal stormwater regulations, as noted above),
none require the extensive reporting required by the 2010 Permit. See Ashby Dec., 119. This fact
undermines any argument that the JRMP annual reporting requirements were mandated by federal
law.

2. The JRMP Annual Reporting Requirements Represented a New Program
and/or Higher Level of Service

The Water Boards argue that the JRMP annual reporting requirements were not a new
program or higher level of service, not through a comparison of reporting requirements in the 2004
Permit, but rather by simply reproducing the annual reporting requirements of the 2004 Permit.
WB Comments at 51-54.

In their Narrative Statement at 54, the Claimants have already summarized the new JRMP
annual reporting requirements in the 2010 Permit that were additional to the requirements in the
2004 Permit. To assist the Commission in their review of those requirements, the new
requirements not set forth in the 2004 Permit include:

B With respect to new development projects: All revisions to the Standard Stormwater
Mitigation Plans (“SSMPs”), including identification and summary of where the SSMP
failed to meet the requirements of the 2010 Permit, updating procedures for identifying
pollutants of concern in each PDP, updated treatment BMP ranking matrix, updated
site design and treatment control BMP standards; the number of PDPs reviewed and
approved during the reporting period, including brief descriptions of BMPs required at
PDPs and verification that site design, source control and treatment BMPs were
required on all applicable PDPs; the name and location of all PDPs granted a waiver
from implementing LID BMPs; an updated watershed-based BMP maintenance
tracking database of approved treatment control BMPs and treatment control BMP
maintenance, including updates to the list of high-priority PDPs and verification that
the requirements of the Permit were met during the reporting period; the name and brief
description of all approved PDPs required to implement hydrologic control measures
in compliance with 2010 Permit Section F.1.h, including a description of management
measures planned to protect downstream beneficial uses and adverse physical changes
to downstream channels; and, the number and a description of all enforcement activities
applicable to the new development and redevelopment component of the Permit and a
summary of the effectiveness of those activities.

B With respect to construction activities: Any updated ordinances or planned ordinance
updates; a description of any changes to procedures used to identify inspection
priorities and enforcing control measures that consider the nature of the construction
activity, a topography and the characteristics of soils and receiving water quality; any
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changes to designated minimum and enhanced BMPs; and, the number and date of
inspections and the number and date and types of enforcement actions for each facility,
a description of high-level enforcement actions and a requirement for maintenance of
supporting paper or electronic files, including a record of inspection dates, the results
of the inspection, any photographs and a summary of any enforcement actions taken.

B With respect to municipal activities: An updated source inventory; all changes to
designated municipal BMPs; descriptions of any changes to procedures to assure that
flood management projects assess the impacts on the water quality of receiving water
bodies; a summary and assessment of BMP retrofits implemented at flood control
structures, including list of retrofitted projects, list and descriptions of structures
evaluated for retrofitting and a list of structure still needing to be evaluated and the
schedule for evaluation; summary of municipal structural treatment control operations
and maintenance activities, including types of facilities inspected and summary of
findings; summary of the MS4 and MS4 facilities operations and maintenance,
including the number and types of facilities maintained, amount of material removed
and list of facilities planned for bi-annual inspections and the justification therefore;
summary of municipal areas/programs inspections, including the date of inspections
conducted at each facility, BMP violations identified by facility, the number, date and
types of enforcement actions by facility and summary of inspection findings and
follow-up activities for each facility; description of activities implemented to address
sewage infiltration into the MS4; and, description of BMPs and their implementation
for unpaved roads construction and maintenance.

B With respect to commercial/industrial facilities: An updated inventory of such sources;
summary of the inspection program, including number and date of inspections
conducted at each facility or mobile business, BMP violations identified during the
inspection by facility, the number, date and types of enforcement by facility or mobile
business, brief description of each high-level enforcement actions at
commercial/industrial sites, including the effectiveness of the enforcement and
followup activities for each facility; all changes to designated minimum and enhanced
BMPs; and, a list of industrial sites by name, address and SIC code, that the permittee
suspects may require coverage under the General Industrial Permit, but has not
submitted a Notice of Intent.

B With respect to residential areas: All updated minimum BMPs required for residential
areas and activities; a summary of enforcement actions taken with residential areas and
activities; and, a description of efforts to manage runoff and stormwater pollution in
common interest areas and mobile home parks.

B With respect to the retrofitting of existing development: An updated inventory and
prioritization of existing developments identified as candidates for retrofitting;
description of efforts to retrofit existing developments during the reporting year;
description of efforts taken to encourage private landowners to retrofit existing
development; list of all retrofit projects that have been implemented, including site
location, description of the project, pollutants expected to be treated and the tributary
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acreage of runoff that will be treated; any proposed retrofit or regional mitigation
projects and timelines for future implementation; and, any proposed changes to the
permittee’s overall retrofitting program.

With respect to illicit discharge detection and elimination (“IDDE”). Any changes to
the legal authority to implement IDDE activities; any changes to established
investigation procedures; any changes to public reporting mechanisms, including
phone numbers and web pages; summaries to how each significant illicit discharge case
was resolved; description of instances when field screening and analytical data
exceeded action levels, including instances where no investigation was conducted; and,
a description of followup and enforcement actions taken in response to investigations
of illicit discharges and a description of the outcome of the investigation/enforcement
actions.

With respect to workplans: Any updated workplans, including priorities, strategy,
implementation, schedule and effectiveness evaluation.

Checklist: Additionally, Claimants were required for the first time in the 2010 Permit
to submit a checklist that required the listing of the number of a variety of categories,
including with regard to construction sites, the numbers of active and inactive sites,
sites inspected, inspections, violations and enforcement actions taken; with regard to
new development, numbers of development plan reviews, grading permits issued and
projected exempted from hydromodification requirements; for post construction
development, numbers of PDPs as well as SUSMP Required Post-Construction BMP
inspections, BMP violations and BMP enforcement actions taken; for Illicit Discharges
and Illicit Connections (“IC/ID”), the numbers of IC/ID inspections, IC/ID detections
by staff, IC/ID detections from the public, IC/ID eliminations, IC/ID violations and
IC/ID enforcement actions taken; for MS4 maintenance, the number of inspections
conducted, amount of waste removed and total miles of MS4 inspected; and, for
municipal/commercial/industrial ~ facilities, numbers of facilities, inspections
conducted, facilities inspected, violations and enforcement actions taken.

While certain items in the checklist were also required by the 2004 Permit, such as numbers
of inspections and enforcement actions taken, no checklist was required for the items identified
above in that permit.

All of the items set forth above represent new requirements contained in the 2010 Permit
which were not required in the previous 2004 Permit. A number of the requirements identified for
the annual reports reflected new programs in the 2010 Permit, such as regarding the retrofitting of
existing development or BMPs concerning unpaved roads. See Sections 11.G and II.1.

3. No Other Mandates Exceptions Apply

The Water Boards again contend that the Claimants had fee authority “for many, if not all
of the related substantive provisions underlying the required elements,” that the reporting of
municipal projects, such projects were undertaken voluntarily and that the costs are de minimis.
WB Comments at 54.
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The lack of fee authority is discussed in the Funding Rebuttal comments below. The issue
of municipal projects as being “voluntary” is addressed in the Narrative Statement in Support of
Joint Test Claim filed April 28, 2017 at 33-35, and will not be repeated here. Finally, the increased
costs of the JRMP annual reporting mandates are not de minimis, as identified in the Narrative
Statement at 55, as those costs exceeded $130,000 in each of FYs 2010-11 and 2011-12. See Govt.
Code § 17564(a).

L. Special Studies Requirements

The Monitoring and Reporting Program (“MRP”) for the 2010 Permit, Attachment E,
required the Claimants to conduct several “special studies” regarding waters in the Santa Margarita
River watershed. These studies went beyond the “core monitoring” requirements for MS4
permittees in the CWA regulations and represent the “true choice” of the San Diego Water Board
to impose such requirements in the absence of any controlling federal requirement.

Five special studies are at issue: (1) a sediment toxicity study, (2) a trash and litter study,
(3) a study on agricultural federal and tribal lands’ discharges into the Claimants’ MS4, (4) an
MS4 and Receiving Water Maintenance Study and (5) a study on the impacts of the
implementation of LID protections on downstream flows to Camp Pendleton and potential impacts
on downstream beneficial uses. As to the last, which replaced a study into intermittent and
ephemeral stream conversion to perennial streams, the Water Boards contend that it is not a state
mandate “because it is not required by the permit itself.” WB Comments at 60, n.244.

This fifth study was, however, required by the San Diego Water Board. Attached as
exhibits to these Rebuttal Comments is a letter to the San Diego Water Board from Jason Uhley
of the District (on behalf of itself and the other permittees) dated May 29, 2012, describing the
study and its costs and a letter from the Water Board approving performance of that study in lieu
of the intermittent and ephemeral stream study and performance of monitoring in the MS4 and
Receiving Waters Maintenance Study. That correspondence is discussed further below. As such,
the performance of the LID impacts study was as much a mandate as the studies set forth in the
2010 Permit (for which the Claimants remained liable).

With respect to EPA-issued permits, while some required assessment of the effectiveness
of certain structural controls or LID requirements, none required the special studies identified in
the 2010 Permit. See Ashby Dec., 1 20.

1. Adherence to the “MEP Standard” Has No Applicability to the
Requirement to Conduct Special Studies

The Water Boards argue (WB Comments at 55-57) that the special studies were
“necessary” to meet the MEP standard. In making this argument, the Water Boards bootstrap
findings unrelated to the MRP and ignore evidence in the record. With respect, the Water Boards
make unsupported assertions of fact in an attempt to establish a federal mandate for the special
studies.

First, the Water Boards cite Finding D.1.c, which refers to “runoff management programs”
and moreover references both the reduction of “the contribution of storm water pollutants in runoff
to the MEP” and the meeting of “water quality standards.” WB Comments at 55. As discussed
above, the 2010 Permit is not an “MEP Permit” and this finding does not support an argument that
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the requirements of the 2010 Permit at issue in this Joint Test Claim are necessary to meet the
MEP standard (much less qualify as the kind of finding as to which the Supreme Court would
afford deference). And, the finding does not even mention the special studies required by the MRP.
As such, the statement that the San Diego Water Board’s “determination to require these special
studies was an essential part of this effort (to achieve the MEP standard and to effectively prohibit
non-stormwater discharges to the MS4)” is simply without factual basis, as is the Water Boards’
conclusion that there is an “overarching federal basis” for the MRP “(of which the special studies
requirements are part).” WB Comments at 56.

In fact, nowhere in the 2010 Permit or the Fact Sheet is there any indication that the special
studies were intended to meet any federally mandated requirements, including the MEP standard.
There are, as Claimants acknowledged in the Narrative Statement, federal regulatory requirements
for monitoring programs (Narrative Statement at 57-58), but these requirements nowhere required
or even mentioned the expansive special studies required in the 2010 Permit. As the State Supreme
Court held in Dept. of Finance, “[t]hat the EPA regulations contemplated some form of
inspections, however, does not mean that federal law required the scope and detail of inspections
required by the Permit conditions.” 1 Cal.5" at 771. There is even less support for the argument
that the federal stormwater monitoring regulations required the “scope and detail” of the special
studies.

Both the 2010 Permit and the Fact Sheet cite as authority for the MRP requirements several
state statutes. In discussing the requirements of the MRP, including the special studies, the Fact
Sheet cites Water Code § 13377 which, as discussed above, enables the water boards to exceed the
requirements of federal law in issuing NPDES permits. Fact Sheet at 185. The Fact Sheet also
cites as authority California Water Code § 13267, a statute which gives the water boards, under
color of state, not federal, law the authority to “’require than [sic] any person who has discharged
[. . .] shall furnish, under penalty of perjury, technical or monitoring reports which the regional
board requires.”” Fact Sheet at 185 (quoting Water Code § 13267). In addition, the 2010 Permit
itself, in Finding E.11, states that the “monitoring and reporting required under [the Permit] is
required pursuant to authority under CWC section 13383.” This statute®” provides, inter alia, that
the State Board or a regional board “may establish monitoring . . . reporting, and recordkeeping
requirements, as authorized by Section 13160, 13376, or 13377 . . . for any person who discharges,
or proposes to discharge, to navigable waters.”

Significantly, the Fact Sheet (which contains the only discussion of the legal basis for the
MRP), cites no federal regulatory provisions as authority for the special studies. This is to be
contrasted to the citation of such provisions as support for wet weather MS4 discharge monitoring,
non-storm water dry weather action level monitoring or source identification monitoring.
Compare Fact Sheet at 193-95 with Fact Sheet at 196-98.

The special studies contained in the 2010 Permit’s MRP, plus the additional LID impacts
study set forth in the San Diego Water Board’s September 14, 2012 letter to the permittees
(discussed below), are not federally mandated. They are, as the Water Boards comments indicate,
additional monitoring mandates intended to address “receiving water questions . . . not addressed
by core monitoring programs.” (WB Comments at 55, quoting Responses to Comments at 150

37 Rebuttal Documents, Tab 3.
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(emphasis supplied)). The special studies are not part of the “core monitoring programs” as
reflected by their absence in the previous 2004 Permit. That the San Diego Water Board might
have authority under the state Porter-Cologne Act to order such studies to be conducted is not the
issue before the Commission. It is whether such studies were required by federal law or regulation.
They were not.

Each of the special studies represents a discretionary act, the exercise of a “free choice” by
the San Diego Water Board to impose these mandates on the Claimants in the absence of any
federal law or regulation requiring such studies. As such, they fall well within the Supreme Court’s
definition of a state mandate in Dept. of Finance.

2. The Sediment Toxicity Study Was a State Mandate

The Water Boards conclude (WB Comments at 57) that the sediment toxicity study “was
necessary to implement the federal MS4 requirements.” As the discussion above illustrates, there
is no support for this conclusion. The San Diego Water Board has the discretion, subject to the
requirements of state law, to require persons who discharge waste (including MS4 operators) to
conduct studies of those discharges. Water Code § 13267; Water Code § 13383.

The Water Boards ignore the point made in the Narrative Statement, that an investigation
of sediment toxicity (which is of statewide concern and was more identified with discharges from
perennial streams and in estuaries, not the intermittent and ephemeral streams in the Santa
Margarita River watershed) was a shifting of the responsibility of the San Diego Water Board to
undertake such a study to the Claimants. Under Dept. of Finance and Hayes, such a shifting of a
state obligation represents a state mandate.

3. The Trash and Litter Study Was a State Mandate

The Water Boards argue (WB Comments at 57) that “the trash and litter study was intended
to inform the need for improved BMPs as part of the iterative process of achieving the federal
MEP standard.” As with other assertions made by the Water Boards, this statement is not
supported by the record. Moreover, the rationale cited by the Water Boards found in the Fact Sheet
(WB Comments at 57-58) makes no reference at all to compliance with the MEP standard, much
less makes a finding that conducting the trash and litter study was the only means by which the
MEP standard could be achieved.

The D.C. permit includes provision for the control of trash, but that is not the same as a
special study. As noted above, there is no requirement for a trash and litter study in the D.C. permit
(Ashby Dec., 1 20.) In addition, there is no support for the assertion by the Water Boards that a
trash control provision in the D.C. permit “supports the San Diego Water Board’s conclusion that
this study was necessary to meet MEP.” WB Comments at 58. In fact, there is no such conclusion
in the record.®® The trash and litter study, like the other special studies mandated by the San Diego
Water Board, is a state mandate.

% And, the quote from the D.C. permit makes no reference to MEP in any event. The issue is not that trash
cannot be a pollutant discharged from MS4s. The issue is whether the San Diego Water Board was
following a federal mandate in requiring a study of how trash and litter got into receiving waters, a study

-50 -



REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, 11-TC-03

4. The Agricultural, Federal and Tribal Input Study Was a State Mandate

The Water Boards themselves admit that with respect to this study, which required
Claimants to investigate the quality of waters discharged by jurisdictions beyond the control of the
Claimants, the San Diego Water Board “could have directed other entities to investigate” the
discharges. WB Comments at 58. At the same time, the Water Boards claim that the San Diego
Water Board “is not responsible for undertaking the investigation required in the special study and
did not shift its responsibility to Claimants.” Id.

This special study required the permittees under the 2010 Permit to sample discharges from
non-permittee sources that were not, by definition, within the control of the permittees. None of
these sources, agricultural runoff, federal land runoff and tribal lands runoff, are within the
jurisdictional control of the Claimants. Thus, the unsupported assertion (WB Comments at 58)
that “such discharges into Copermittees” MS4s are squarely their responsibility to evaluate in
efforts to meet the MEP standard for storm water discharges and the independent federal law
requirement that Copermittees’ [sic] effectively prohibit non-storm water discharges into the
Ms4s” is irrelevant to the argument that the special study requirement is federally mandated. And,
there was no finding by the San Diego Water Board to support the assertion made by the Water
Boards. The only rationale for the study provided by the Board was a concern about the impacts
of storm water discharged from these non-permittee areas, and how they might affect the overall
water quality in two watersheds. Fact Sheet at 197.

The Water Boards also assert that the study “also originated from information voluntarily
provided by Copermittees.” WB Comments at 59. It is not clear if the Water Boards are attempting
to argue that the special study was voluntarily undertaken, but the record shows that it was not.*
The Claimants identified in their ROWD a problem stemming from outside of their jurisdiction.
Fact Sheet at 197. Instead of requiring the sources of that problem to investigate, the San Diego
Water Board simply placed that burden on Claimants. For these and the other reasons discussed
above, the study was a state mandate.

5. MS4 and Receiving Waters Maintenance Study Was a State Mandate

This study required that the Claimants investigate “receiving waters” that were also
considered “part of the MS4” under the 2010 Permit’s unique expansion of what constitutes an
MS4 (see Finding D.3.c). As previously discussed, this finding expands the definition of “MS4”
beyond its federal bounds.

The Water Boards cite a footnote in a Ninth Circuit decision involving the Los Angeles
County MS4 system for the proposition that an MS4 can also be a receiving water. (WB
Comments at 60, citing NRDC v. Los Angeles County Flood Control Dist. (9" Cir. 2013) 725 F.3¢
1194, 1200 n.12). That footnote (which constitutes dicta since it was not necessary predicate for
the Ninth Circuit’s ruling) goes no further than stating that it “appears” that certain reaches of the
Los Angeles and San Gabriel rivers constituted both MS4 and receiving water. The Ninth Circuit

not limited to whether that trash was entering via the MS4, which is the focus of the 2010 Permit. See 2010
Permit, Attachment E, Section E.3.

39 See District Comment Letter, Attachment 4.
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unambiguously concluded, however that the monitoring stations at issue in that case were within
the receiving water, i.e., the Los Angeles and San Gabriel Rivers. The court further cited U.S.
EPA’s statement in the preamble to the proposed stormwater regulations that "[iln many
situations, waters of the United States that receive discharges from municipal storm sewers can be
mistakenly considered to be part of the storm sewer system.” Id. at 1200 n.12 (quoting 53 Fed.
Reg. 49416, 49442 (Dec. 7, 1988) (emphasis supplied). That preamble further noted that “waters
of the United States are not storm sewers for purposes of this rule.” 53 Fed. Reg. at 494424

The footnote cited by the Water Boards is hardly a ringing endorsement of the notion that

a waterbody can be both an MS4 (which is defined as a “point source” which discharges into a

receiving water through an “outfall.” (see 40 CFR § 122.26(b)(9) (“Outfall means a point source

. . at the point where a [MS4] discharges to waters of the United States.”)). The stormwater

regulations, and indeed the structure of the NPDES permit program under Section 1342 of the

CWA, contemplates that a point source must be separate from the navigable water into which it
discharges.

In any event, whether or not the San Diego Water Board’s finding concerning what
constituted a “MS4” unlawfully conflated a “point source” with a “receiving water,” the Water
Boards cite no authority in the record for their assertion that the “purposes” of the study “are
wholly consistent with the goal of ensuring that Copermittees’ efforts are effective achieving the
MED [sic] standard.” WB Comments at 59. No linkage is made in the record of the 2010 Permit,
including in the Fact Sheet, and the Water Boards do not cite to such a finding. The decision by
the San Diego Water Board to require such a study was an exercise of the Board’s discretion under
state authority, i.e., those Water Code sections cited in the Permit and Fact sheet as additional
authority for the MRP.

6. The LID Impacts Study Was a State Mandate

As indicated in the Narrative Statement at 60, the Claimants reached an agreement with the
San Diego Water Board to substitute a special study on LID BMP impacts for performance of
monitoring in the MS4 and Receiving Waters maintenance special study (the Claimants already
incurred some $12,670 in locating monitoring sites and developing a monitoring plan for that
study, see Letter dated May 29, 2012 to David Gibson of the San Diego Water Board, Exhibit B,
attached hereto as Exhibit A to the Declaration of Claudio M. Padres, P.E. (Attachment 2)) and a
special study on intermittent and ephemeral streams (as to which no funds were expended and
which has been dropped from this Joint Test Claim).

While this LID impacts study was not required by the 2010 Permit, it is clear that its
performance was required by the San Diego Water Board. In a letter dated September 14, 2012
from San Diego Water Board Assistant Executive Officer James G. Smith (Exhibit B to Padres
Dec.), Mr. Smith stated that he would not recommend that the Board enforce the special study
requirements in Sections Il.E.5 and E.6 of the 2010 Permit (which correspond to the MS4 and
receiving waters and intermittent and ephemeral stream special studies). This non-enforcement
agreement was subject to the requirement that the LID impacts study be performed, however.

40 Excerpts of the Preamble to the proposed stormwater regulations are in Tab 2 of the Rebuttal Documents.
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Thus, the LID impacts study was a mandate of the San Diego Water Board, of equal dignity
to the mandates set forth in the 2010 Permit.

7. The Special Studies Were a New Program

The Water Boards contend that because the 2004 Permit contained a requirement that the
permittees perform one special study on a subject unrelated to the subjects of the multiple special
studies required by the 2010 Permit, the latter requirement did not represent a new program or
higher level of service mandated on the Claimants. WB Comments at 60.

As noted above in Section I.C, similar arguments were addressed, and rejected, by the
Commission. None of the special studies required by the 2010 Permit were required by the San
Diego Water Board in the 2004 Permit. As such, they were “new programs.” County of Los
Angeles, surpa, 110 Cal. App.4" at 1189.

8. No Other Mandates Exceptions Apply

The Water Boards argue that the special studies “were largely based on information
voluntarily provided by Copermittees as water quality concerns.” WB Comments at 60. This is
neither an exception to a mandate nor accurate. While the Claimants may have identified certain
conditions in receiving waters as part of their ROWD or annual monitoring reports, this required
reporting does not constitute a voluntary agreement to undertake the special studies which were
ordered by the San Diego Water Board in response. With respect to funding issues, please see the
Funding Rebuttal comments, below.*

M. Requirements that 2010 Permit Programs Ensure No Violation of Water Quality
Standards and Other Requirements

Various provisions in Section F of the 2010 Permit contained language that required
Claimants, in developing and implementing programs required in Section F, to meet various
standards, including that of preventing discharges from the MS4 (or from certain projects) from
“causing or contributing to a violation of water quality standards” or “preventing” illicit discharges
or non-stormwater discharges While the CWA’s implementing regulations require permittees, in
some cases, to develop various programs designed to reduce pollutants in runoff, the 2010 Permit
instead made specific reductions enforceable under the Permit, and subjected Claimants to
sanctions, including civil penalties and injunctive relief, for the programs’ failure to achieve the
goals. These requirements both go beyond the federally mandated MEP standard as well as specify
a standard of compliance not found in federal stormwater regulations. As such, these requirements
are state mandates imposed by the San Diego Water Board that went beyond the MEP requirement
in the CWA, as the 2010 Permit did not limit the efforts of Claimants to achieving such goals to
the MEP.

1 The Water Boards contend that “it is likely that cost savings can be achieved by coordination of efforts
or use of information for dual purposes.” (WB Comments at 60.) No evidence of such savings is adduced,
and the comment is without support. As set forth in the Narrative Statement, increased costs of more than
$27,000 in FY 2010-11 and more than $103,000 in FY 2911-12 were incurred by Claimants. Narrative
Statement at 61.
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1. The Requirements in Section F of the 2010 Permit Were Not Required by
Federal Law and Constituted a New Program or Higher Level of Service

The provisions at issue in this Joint Test Claim are specific requirements applicable to
various programmatic requirements in Section F of the 2010 Permit. The Water Boards, however
(WB Comments at 61-67) argue at length that the issue before the Commission is instead
provisions in Section A of the 2010 Permit relating to the so-called “receiving water limitations
language.” Claimants, however, do not include the Section A receiving water limitations language
in this Joint Test Claim. Thus, the extended discussion by the Water Boards about the derivation
of that Section A language and its alleged presence in prior stormwater permits issued to Claimants
is not relevant. That discussion does, however, confirm that the 2010 Permit is not an “MEP
Permit,” and that the attainment of water quality standards, a state-mandated requirement, is the
overall controlling Permit compliance standard.

The 2010 Permit contains an explicit requirement that in promulgating the development
planning component, Standard Storm Water Mitigation Plans, the construction component, the
program for municipal areas and activities, the commercial/industrial program, the residential
program and retrofitting of existing development, that Claimants must meet the requirement to
“prevent . . . discharges from the MS4 from causing or contributing to a violation of water quality
standards.”*?

As Claimants explained in the Narrative Statement (at 63-66), the federal stormwater
regulations applicable to these programs (there is no federal requirement to retrofit existing
development, as discussed in Section 1l.1 above) do not require the achievement of water quality
standards as a compliance objective. By requiring this standard, the San Diego Water Board
compelled Claimants to design those programs in a fashion not required by federal law or
regulation.

The Water Boards claim that the receiving water limitations language (which they assert is
the basis for the Section F requirements) is “required by federal law and is expected to be achieved
through an iterative process over time.” WB Comments at 63. This claim is belied by the law and
the facts. Under Browner, supra, MS4 dischargers are not required under federal law to take steps
not to “cause or contribute” to the exceedance of water quality standards with respect to MS4
dischargers, but rather to reduce pollutants in those discharges to the MEP.*® The 2010 Permit
contains the “cause or contribute” language and does not, despite the Water Boards’ language
regarding the “iterative process,” excuse the permittees for liability for continuing violation of
those standards, as also discussed in Section 1.B.2 above. The Water Boards acknowledge this
lack of a “safe harbor” in their discussion of the receiving water limitations language, making the
“iterative process over time” language irrelevant for purposes of CWA enforcement. WB
Comments at 62-63.

42 See generally, Narrative Statement at 61-63.

3 The “precedential language” initially developed by U.S. EPA in fact got it wrong by finding that MS4
discharges had to meet water quality standards. The legal reasoning in the EPA letters referred to in the
WB Comments at 61 was rejected by the Ninth Circuit the next year in Browner. Nevertheless, the State
Water Board, in Order No. 99-05 cited by the Water Boards, acted on its own authority to establish the
“precedential” receiving water limitations language.
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Again, citing the receiving water limitations language in Section A, the Water Boards claim
that the Section F requirements at issue here are not new programs or represent a higher level of
service. WB Comments at 64. That argument, however, ignores the fact that these requirements
were not contained in the previous 2004 Permit. To the contrary, and in contradiction of the Water
Boards’ claim that the 2010 Permit did not “impose any stringent level of compliance than
previously existed” (WB Comments at 64), the 2004 Permit set forth a very different level of
compliance.

For example, the industrial/commercial program required the implementation of BMPs “to
reduce the discharge of pollutants in runoff to the MEP.” 2004 Permit, Section H.2.c. The BMP
program programs for residential areas and municipal facilities, too were required to reduce
pollutants “to the MEP.” 2004 Permit, Sections H.1.c(1); H.3.c. The construction program in the
2004 Permit required the permittees to implement a program “to address construction sites to
reduce pollutants in runoff to the MEP during all construction phases.” 2004 Permit, Section G.
As noted above in Section I1.1, the 2004 Permit contained no provision requiring retrofitting of
existing development. These provisions in the 2004 Permit were ignored by the Water Boards in
their comments.

The “guarantee” provisions in Section F of the 2010 Permit were not required by federal
law and constituted a new program or higher level of service as compared to the previous MS4
permit.*

2. The Prohibition of Non-Stormwater Discharges in the Section F provisions
Was Not Federally Mandated and Was a New Program or Higher Level of
Service

The Water Boards contend (WB Comments at 65-66) that the requirement in the Section F
provisions to prevent or eliminate illicit discharges into the MS4 were federally mandated and did
not constitute a new program or higher level of service. These contentions, however, ignore the
law and the facts. First, the CWA requires that MS4 permittees “effectively prohibit” the discharge
of non-stormwater into the MS4. 33 U.S.C. 8 1342(p)(3)(B)(ii). The regulatory language cited by
the Water Boards refers to programs that are to be implemented over time, not the immediate
“prevents illicit discharges into the MS4” language found in the Section F provisions. For
example, regulations regarding the proposed stormwater management program require the
description of a program “including a schedule, to detect and remove . . . illicit discharges.” 40
CFR § 122.26(d)(2)(iv)(B) (emphasis supplied). In the preamble to the final stormwater
regulations, quoted by the Water Boards (WB Comments at 66, n.272), the requirement is that
“[u] ltimately, such non-storm water discharges through a municipal storm sewer must either be

# With respect to EPA-issued stormwater permits, the D.C. permit does not have the requirements in 2010
Permit Section F. The other permits state that the intent is to control discharge from the MS4 to the MEP,
but contain language indicating that permittees should select programs to prevent or which are intended to
prevent a violation of state water quality standards. The Albuquerque and Boise permits provide that
discharges should not cause an exceedance of water quality standards. See Ashby Dec., 121. As discussed
in Section 1.B.1 above, the EPA Administrator has discretion, under Browner, to require MS4 permits to
protect water quality standards. 191 F.3%at 1166. Therefore, the presence of such language in these permits
does not indicate that it is required by the CWA.
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removed from the system . . ..” (quoting 55 Fed. Reg. 47990, 47995 (November 16, 1990)
(emphasis supplied)).

And, the specific counterpart provisions in the 2004 Permit also did not contain language
requiring the prevention or elimination of such non-stormwater discharges. See 2004 Permit,
Section F (Development Planning); Section G (Construction); Section H (Existing Development,
including H.1 (municipal facilities), H.2 (industrial/commercial facilities) and H.3 (residential));
or Section | (Education). It is those specific counterparts that the Commission must evaluate in
determining whether the Section F requirements of the 2010 Permit were a new program or higher
level of service than that required under the previous 2004 Permit. The record reflects that they
were.

3. No Other Mandates Exceptions Apply

The Water Boards (WB Comments at 67) again argue (without evidence) that the costs of
the Section F requirements are de minimis and that the Claimants have fee authority to fund this
requirements. The first argument is rebutted by the evidence in the Section 6 Declarations
(Paragraph 5(m)) and the Narrative Statement at 67, indicating that the increased costs of the
mandates exceeded $500,000 in each of FYs 2010-11 and 2011-12, and the second in the Funding
Rebuttal Comments, below.

REBUTTAL TO COMMENTS OF DEPARTMENT OF FINANCE AND TO
COMMENTS OF WATER BOARDS ON FEE AUTHORITY (FUNDING REBUTTAL
COMMENTS)

A. The Claimants Do Not Have Authority to Levy Service Charges, Fees or
Assessments to Fund the Mandated Programs

Test claimants are not entitled to reimbursement if they have the authority to levy service
charges, fees or assessments sufficient to pay for the mandated program or increased level of
service. Govt. Code § 17556(d). Like the exception for federal mandates set forth in Govt. Code
§ 17556(c), the State bears the burden of proving that Claimants have this authority. As the
Supreme Court said with respect to the federal mandate exception, “the State must explain why”
the Claimants can assess service charges, fees or assessments to pay for mandates set forth above.
Dept. of Finance, 1 Cal.5" at 769.

The Water Boards and the DOF have not met this burden. The Water Boards’ chief
contention is that Claimants can assess a general fee to pay for the 13 programs at issue in this
Joint Test Claim. WB Comments at 18-19. DOF’s chief contention, also raised by the Water
Boards, is that the fact that Claimants must seek voter approval pursuant to Proposition 218,
articles X111 C and D of the California Constitution, to assess a fee or tax does not mean that they
do not have authority to do so within the meaning of Govt. Code § 17556(d). (DOF Comments at
1-2)

Neither of these contentions meets the State’s burden of explaining why Claimants can
assess charges, fees or assessments to fund the mandates in this Joint Test Claim. First, under
article X1l C of the California Constitution, when providing services or conferring benefits,
Claimants cannot assess a fees that covers more than the reasonable cost of providing the benefit,
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privilege, service or product. Additionally, the manner in which those costs are allocated to a
payor must bear a fair and reasonable relationship to the payor’s burdens or benefits received from
the governmental activity. In this regard, when assessing a fee, Claimants bear the burden of
proving by a preponderance of the evidence that the amount is no more than necessary to cover
the reasonable costs of the governmental activity, and that the manner in which those costs are
allocated to a payor bear a fair or reasonable relationship to the payor's burdens on, or benefits
received from, the governmental activity. Cal. Const., article XIII C § 1(e). Otherwise the fee
would be considered a tax subject to the requirements of article XIII C of the California
Constitution. Cal. Const., article X111 C 8§ 1(e). See Jacks v. City of Santa Barbara (2017) 3 Cal.
5t 248, 261.4

The mandates at issue in this Joint Test Claim are not the types of programs for which the
Claimants can assess a fee. The removal of irrigation run-off from non-prohibited non-stormwater
discharges, the NALs and SALs programs, BMP maintenance tracking requirements, unpaved
road program, retrofit program, watershed water quality work plan requirements, JRMP Annual
Report requirements, special studies, and water quality standard programs, described in Section Il
of these Rebuttal Comments, all are programs intended to improve the overall water quality in the
Santa Margarita River watershed, which benefits all persons within the jurisdiction. It is not
possible to identify benefits that any individual resident, business or property owner within the
jurisdiction would be receiving that is distinct from benefits that all other persons within the
jurisdiction are receiving.

Likewise, the 2010 Permit’s requirements that apply to Claimants’ own activities as
municipal governments address requirements imposed on Claimants themselves. Again, there is
no individual resident, business or property owner upon whom a fee can be assessed to pay for
these requirements. These requirements includes LID, hydromodification costs and construction
costs incurred in conjunction with municipal projects. See Narrative Statement at 33-35. Nor are
these costs voluntarily incurred.

Similarly, no fee can be assessed for inspection of industrial or construction sites, at least
to the extent those sites hold general industrial or general construction stormwater permits for
which the State Board already assesses a fee, which includes a fee to pay for inspections. This
issue is relevant to the mandate in the 2010 Permit for inspection of industrial and commercial
facilities (see discussion in Section I1.H. above). Because the State is already assessing a fee for
these inspections, pursuant to Water Code Code § 13260(d)(2)(B), the Claimants would have
difficulty demonstrating that their fees would bear a fair and reasonable relationship to the payors’
burdens or benefits; the State has already collected a fee for that activity. Likewise, there is no
party on which to assess the cost of creating the inventory and databases of industrial and
commercial sites.

Second, any assessment would be considered to be a “special tax,” and, as such, could not
be imposed without a vote of the electorate. Under the Constitution a tax is defined to be “any
levy, charge, or exaction of any kind imposed by a local government . . . .” Cal. Const., article
XIII C § 1(e). A “special tax” is defined to be “any tax imposed for specific purposes, including
a tax imposed for specific purposes, which is placed into a general fund.” 1d., article XIII C 8 1(d).

4 Rebuttal Documents, Tab 1.
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Under the Constitution, “No local government may impose, extend, or increase any special tax
unless and until that tax is submitted to the electorate and approved by a two-thirds vote.” Cal.
Const., article X111 C § 2(d).

Article X111 C, section 1(e), sets forth certain charges that are excepted from the definition
of atax. Those exceptions are:

1) A charge imposed for a specific benefit conferred or privilege granted directly to the payor
that is not provided to those not charged, and which does not exceed the reasonable costs to the
local government of conferring the benefit or granting the privilege.

2) A charge imposed for a specific government service or product provided directly to the
payor that is not provided to those not charged, and which does not exceed the reasonable costs to
the local government of providing the service or product.

3) A charge imposed for the reasonable regulatory costs to a local government for issuing
licenses and permits, performing investigations, inspections, and audits, enforcing agricultural
marketing orders, and the administrative enforcement and adjudication thereof.

4) A charge imposed for entrance to or use of local government property, or the purchase,
rental, or lease of local government property.

(5) A fine, penalty, or other monetary charge imposed by the judicial branch of government or
a local government, as a result of a violation of law.

(6) A charge imposed as a condition of property development.

@) Assessments and property-related fees imposed in accordance with the provisions of
Article XIII D.

Cal. Const., Article X111 C § 1(e).

None of these exceptions applies here. As discussed above, any fee or assessment to pay
for the removal of irrigation run-off from non-prohibited non-stormwater discharges, NALs and
SALs programs, BMP maintenance tracking requirements, unpaved road program, retrofit
program, watershed water quality work plan requirements, JRMP Annual Report requirements,
special studies, and water quality standard programs, would be a fee or assessment to pay for the
costs of a general program, not one directed towards a specific benefit, privilege, service or
product. As for the other mandates, such as discharges from commercial, industrial or construction
sites, the State is already regulating or has the authority to regulate those activities.

Article XIII D of the California Constitution also restricts the Claimants’ ability to assess
property-related fees. Under article XIII D, section 3(a), no tax, assessment, fee, or charge shall
be assessed by any agency upon any parcel of property or upon any person as an incident of
property ownership, unless it is for “property-related services”*® or certain other exceptions, except
upon a two-thirds vote of the electorate. Under article XIII D, section 6(c), except for fees or
charges for sewer, water, and refuse collection services, no property related fee or charge shall be
imposed unless approved by a majority vote of property owners of the property subject to the fee
or charge or by two-thirds vote of the electorate residing the affected area. In Howard Jarvis

% “Property-related services” means “a public service having a direct relationship to property ownership.”
Atrticle XIII D, 8 2(h).
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Taxpayers Association v. City of Salinas (2002) 98 Cal.App.4th 1351, 1354, the Court of Appeal
held that a general stormwater fee is a property-related fee that is not excepted as a charge for
water or sewer services, but instead is a property-related fee subject to the two-thirds electoral vote
requirement. Id. at 1354-55, 1357-59.

Accordingly, the Claimants do not have the authority to levy fees or assessments to pay for
the mandates that are the subject of this Test Claim. Such fees or assessments can be levied only
upon the vote of the electorate.

The DOF and the Water Boards contend that even though Cal. Const. articles XIII C and
D require Claimants to submit a fee to the electorate for approval, this does not mean that
Claimants lack authority to assess a fee. This contention also lacks merit. Indeed, the Commission
has already considered and rejected this contention. In the San Diego County test claim, DOF and
the Water Boards made the same contention that they make here, that municipalities have authority
to levy service charges, fees or assessments within the meaning of Govt. Code § 17556(d), even
though they lack such authority under articles XI11 C and D unless the charges, fees or assessments
are submitted to the electorate and approved by a two-thirds vote. The Commission held:

The Commission finds that a local agency does not have sufficient fee authority within the
meaning of Government Code section 17556 if the fee or assessment is contingent on the
outcome of an election by voters or property owners. The plain language of subdivision (d)
of this section prohibits the Commission from finding that the permit imposes ‘costs
mandated by the state’ if ‘The local agency . .. has the authority to levy service charges,
fees, or assessments sufficient to pay for the mandated program or increased level of
service.” . . . Under Proposition 218, the local agency has no authority to impose the fee
without the consent of the voters or property owners.

Additionally, it is possible that the local agency’s voters or property owners may never
adopt the proposed fee or assessment, but the local agency would still be required to comply
with the state mandate. Denying reimbursement under these circumstances would violate
the purpose of article XIII B, section 6, which is to “preclude the state from shifting financial
responsibility for carrying out governmental functions to local agencies, which are ‘ill
equipped’ to assume increased financial responsibilities because of taxing and spending
limitations that articles XIII A and XIII B impose.”

SD County SOD at 106 (emphasis in original; citation omitted).

In reaching this result, the Commission rejected the Water Boards’ contention, also made
here, that Connell v. Superior Court (1997) 59 Cal.App.4" 382, in which the court held that
economic impracticability is not a bar to levying charges or fees within the meaning of section
17556, was applicable. The Commission held:

The Proposition 218 election requirement is not like the economic hurdle to fees in Connell.
Absent compliance with the Proposition 218 election and other procedures, there is no
legal authority to impose or raise fees within the meaning of Government Code section
17556, subdivision (d). The voting requirement of Proposition does not impose a mere
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practical or economic hurdle, as in Connell, but a legal and constitutional one. Without
voter or property owner approval, the local agency lacks the “authority,” i.e., the right or
power, to levy fees sufficient to cover the costs of the state-mandated program.

SD County SOD at 107 (emphasis added).

As a result, the Commission found the following state mandates in the San Diego County
stormwater permit to be reimbursable: (1) street sweeping; (2) street sweeping reporting; (3)
conveyance system cleaning; (4) conveyance system cleaning reporting; (5) educational programs;
(6) watershed activities and collaboration in the Watershed Urban Runoff Management Program;
(7) the Regional Urban Runoff Management Program; (8) program effectiveness assessment; (9)
long-term effectiveness assessment; and (10) permittee collaboration requirements. Id. at 1-2.

The Commission reached the same conclusion in that test claim with respect to property-
related fees under article XI1I D of the Constitution. To the extent that any fees imposed for the
programs at issue here would be considered property-related fees, rather than a special tax, the fee
would still be subject to voter approval or approval by a majority of property owners under article
X111 D, section 6(c). See Howard Jarvis Taxpayers Assn., supra, 98 Cal. App. 4" at 1354. As the
Commission found in the San Diego County Test Claim, this requirement also means that
Claimants lack authority to impose fees for property-related services. SD County SOD at 106-07.

The Commission reiterated this principle in In Re Test Claim on Water Code Division 6,
Part 2.5 [Sections 10608 through 10608.41] and Part 2.8 [Sections 10800 through 10853] as
added by Statutes 2009-2010, 7*" Extraordinary Session, Chapter 4, Test Claim Nos. 10-TC-12
and 12-TC-01 (December 5, 2014).*" In these test claims, certain water suppliers sought
reimbursement for new activities imposed on urban and agricultural water suppliers. With respect
to the application of article XIIlI D, the Commission found that the water suppliers had fee
authority, in that their fees were for water services within the meaning of article XIII D, section
6(e), and therefore the fee was subject only to a majority protest, not a vote of the electorate or
property owners. Id. at 78. In doing so, the Commission noted that the San Diego County
Stormwater Test Claim was distinguishable and that, with respect to in the mandates in that test
claim, “absent compliance with the Proposition 218 election and other procedures, there is no legal
authority to impose or raise fees within the meaning of Government Code section 17556,
subdivision (d).” Test Claim Nos. 10-TC-12 and 12-TC-01, Decision at 77.

The Water Boards and DOF nevertheless contend that Claimants have the ability to submit
fees to the voters for approval, and that under Clovis Unified School District v. Chiang (2010) 188
Cal.App.4" 794, this ability by itself meets the requirements of Govt. Code § 17556(d). (WB
comments at 19; DOF comments at 1).

Clovis is not applicable. In Clovis the school district was authorized to collect health fees
but voluntarily chose not to do so. 188 Cal. App. 4™ at 810. In those circumstances, the Court of
Appeal held that the Controller’s office properly offset the authorized fees, whether the school
district collected them or not, because the district had the authority to assess those fees. Id. at 812.

47 Rebuttal Documents, Tab 4.
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Here, Claimants have not been authorized to collect fees or taxes; they currently have no such
power as such authority resides directly with the electorate, pursuant to Prop 218, for any
stormwater related pollution control charge. Therefore this is not a circumstance in which
Claimants can assess fees but have voluntarily chosen not to do so. Indeed, if one accepted this
argument, article X111 B, section 6 would be written out of the Constitution because the argument
could always be made that a city or county could submit a tax or fee to the electorate. If that ability
was all that was required to meet Government Code 8 17556(d), a city or county could never obtain
a subvention of funds. Such a result would be contrary to the people of California’s intent in
adopting article X111 B, section 6.8

The Water Boards and DOF have not met their burden of showing that Claimants have the
authority to levy service charges, fees or assessments sufficient to pay for the mandated programs
at issue here. Section 17556(d) does not apply.

CONCLUSION

For the foregoing reasons, each of the 13 mandates at issue in this Joint Test Claim are
state mandates for which Claimants are entitled to reimbursement. The Commission should find
that Claimants are entitled to a subvention of funds for each mandate in accordance with article
XIII B, section 6, of the California Constitution.

| certify and declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct to the best of my personal knowledge.

Dated: December 14, 2017

Devid W, Burhenn

David W. Burhenn

BURHENN & GEST LLP
HOWARD GEST

DAVID W. BURHENN

624 S. Grand Avenue, Suite 2200
Los Angeles, CA 90017

Phone: (213) 629-8788

Email: dburhenn@burhenngest.com.

Counsel for Claimants Riverside County Flood Control and Water Conservation District, County
of Riverside and Cities of Murrieta, Temecula and Wildomar.

8 The Water Boards reference the decision made by some jurisdictions to impose local stormwater fees.
WB Comments at 18. The Water Boards do not provide evidence of the nature of such fees, i.e., whether
they were in fact voted in by the residents in compliance with the requirements of the California
Constitution. Inany event, absent such evidence, the isolated excerpts attached to the comments, apparently
obtained from municipal websites, does not rise to evidence that should be considered by the Commission.
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DECLARATION OF KAREN ASHBY

I, Karen Ashby, hereby declare:

1. I am a Vice President at Larry Walker Associates, Inc., an environmental
engineering and consulting firm that specializes in, amongst other matters, water quality
management. In my capacity as a Vice President I serve as a Project Manager for stormwater
énd watershed management projects.

2. I have a Bachelor of Science (BS) from the University of California at Irvine and
am certified as a Professional in Storm Water Quality (CPSWQ) from Envirocert International,
Inc. I have been an active member of the California Stormwater Quality Association (CASQA)
since 1999 as well as a Board of Director, Vice Chair and Chair of the Association. I have over
25 years of experience in stormwater quality matters, including but not limited to providing
regulatory assistance; facilitating stakeholder groups; developing and implementing stormwater
management programs and Total Maximum Daily Loads (TMDLs); developing and conducting
training modules; evaluating and reporting on stormwater program effectiveness; and preparing
various technical reports on stormwater management issues. Prior to joining Larry Walker
Associates, I managed the area-wide municipal stormwater program for the County of Orange.

3. I have personal knowledge of the matters set forth herein and, if called to testify,
could and would testify competently thereto.

4. I was requested to perform’'a survey of Phase I National Pollutant Discharge
Elimination System (NPDES) municipal separate storm sewer systems (MS4) permits issued by
the United States Environmental Protection Agency (EPA). 1 was further asked to review those
permits to determine if they included any of the requirements that are the subject of the Test
Claim filed with the Commission on State Mandates by the County of Riverside and certain
cities located within the County.

5. EPA currently issues Phase I NPDES MS4 permits in four jurisdictions: Idaho,

Massachusetts, New Mexico and Washington, D.C. I reviewed five currently effective Phase I




permits issued to municipalities in those jurisdictions, Albuquerque, Boise/Garden City Area
(Boise), Washington, D.C. (D.C.), Boston, and Worcester.

6. EPA issued the currently effective Albuquerque permit in 2014 and the currently
effective Boise permit in 2012. EPA issued the currently effective D.C. permit in 2011 and
modified this permit in 2012. The Boston and Worcester permits are older, EPA having issued
the Boston Permit in 1999 and the Worcester Permit in 1998.

7. I reviewed these five EPA-issued permits to determine if they included any of the
provisions that are the subject of the test claim filed by Riverside County and certain cities
concerning provisions in San Diego Regional Board Order No. R9-2010-0016 (the “Permit”).
Attached as Exhibit 1 is a chart that summarizes my review. The Albuquerque, Boise,
Washington D.C., Boston and Worcester permits are attached hereto as Exhibits 2, 3, 4, 5, and 6
respectively.

8. Removal of Categories of Irrigation Runoff from Non-Prohibited Non-
Stormwater Discharges. Permit Section B.1 provides that permittees must effectively prohibit
all types of non-stormwater discharges into their MS4 unless such discharges are otherwise
authorized. Permit Section B.2 sets forth several categories of non-stormwater discharges which
are excepted from this prohibition, but does not include three categories of irrigation runoff:
landscape irrigation, irrigation water, and lawn watering. In contrast, all of the EPA-issued
permits include landscape irrigation, irrigation water, and lawn watering within the categories of
non-stormwater discharges that are excepted from the prohibition.

9. Requirement to Respond to Non-Stormwater Action Levels or “NALs”.
Permit Sections C and F.4.d and e require permittees to analyze non-stormwater discharges and
compare those discharges against “non-stormwater dry weather action levels” (“NALs”). If
exceedances of NALs are found, permittees are then required to take certain follow-up source
investigations and other actions. No EPA-issued permit contains these requirements.

10.  Requirement to Respond to Stormwater Action Levels or “SALs”. Permit
Section D requires permittees to analyze stormwater discharges and compare those discharges
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against permit-designated “Stormwater Action Levels” (“SALs”). When a running average of
twenty percent or greater of any discharge exceed the designated SALs, permittees are required
to adopt additional control measures to reduce the levels of pollutants in the discharges. The
permittee’s monitoring plan must also sample discharges from those major outfalls at which
SALs have been exceeded. No EPA-issued permit contains these requirements.

11.  Priority Deyelopment Project Requirements. Permit Section F.1.d requires
permittees to update their standard stormwater mitigation plan (SSMP). Permit Section F.1.d
(1)(c) and (2)(a) set forth two new priority development projects (which are subject to the SSMP
requirements), all projects that fesult in the disturbance of one acre or more and all projects that
create ten thousand square feet or more of impervious surfaces. Permit Section F.1.d(7) requires
permittees to develop a low impact development (LID) Best Management Practices (“BMPs”)
Waiver program.

The Boston and Worcester permits do not contain any such provisions. The
Albuquerque, D.C., and Boise permits contain LID requirements, but not the extensive
requirements that are present in the San Diego permit. The Albuquerque permit seeks to
encourage use of LID, but does not require on site or off site mitigation projects. The D.C.
permit contains LID requirements, but not as prescriptive as the San Diego permit. Similarly, the
Béisé permit contains requirements for LID and green infrastructure strategy, but does not
contain the two priority development project deﬁnitipns or the requirement to create a LID
waiver program.

12. Hydromodiﬁéation Requirements. Permit Section F.1.h requires the
development of a hydromodification plan designed to mitigate the volume of the stormwater
discharge from priority development projects. No EPA-issued permit has provisions as
extensive and prescriptive as the San Diego permit. The Albuquerque and Boise permit
encourage hydromodification concepts but do not require them. Neither the D;C‘., Boston nor

Worcester permits contain such provisions.




13. BMP Méintenance Tracking Requirements. Permit Section F.1.f. requires
permittees to develop and maintain a watershed-based database to track all approved post-
construction BMPs and to inspect those BMPs to verify that they have been implemented and are
operating. No such requirement is contained in the Albuquerque, Boston, or Worcester permits.
The D.C. permit contains a requirement to inventory BMPs, but is not as prescriptive and does
not require 100% of high priority projects to be annually inspected or the same frequency of
verification and inspection that the Permit requires. The Boise permit contains BMP maintenance
tracking requirements, but are not as prescriptive.

14.  Construction Site Requirements. Permit Section F.2.d (3) requires permittees
to require Active/Passive sediment treatment at construction sites, both private and municipal,
determined to be an exceptional threat to water quality. Permit Section F.2.e (6)(e) requires
permittees to review site monitoring data results for compliance purposes. No EPA-issued
permit contains these requirements.

15.  Unpaved Roads BMP Requirements. Permit Sections F.1.i and F.3.a.10 require
permittees to develop and implement erosion and sediment control BMPs that apply to unpaved
roads. No EPA-issued permits contains these requirements.

16.  Industrial/Commercial Inspection Requirements. Permit Section F.3.b.4
~ requires permittees to review facility monitoring data when inspecting the range of industrial and-
commercial sites required to be inspected under the permit. The Boise and D.C. permits have
inspection requirements but not as prescriptive as the Permit. Although EPA-issued permits
require review of monitoring data when inspecting municipal landfills, hazardous waste
freatment storage or disposal facilities, facilities subject to EPCRA Title III, or industrial sites
that have NPDES permits that discharged to the MS4, none of the EPA-issued permits require
review of monitoring data of the extensive list of facilities required by the San Diego permit.

17. Requirement to Develop Program to Retrofit Existing Development. Permit
Section F.3.d requires permittees to identify areas of existing developments, including municipal
developments, as candidates for retrofitting, evaluate those candidates and to prioritize and
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encourage retrofitting projects to reduce discharges from the sites. Neither the Boston nor
Worcester permits contain such provisions. The Albuquerque permit encourages evaluation of
retrofitting of municipal properties and flood control devices but does not extend to private
development. The Boise permit is likewise limited to municipal existing stormwater control
devices. The D.C. permit is likewise not as broad as the San Diego permit.

18. Watershed Water Quality Work Plan Requirements. Permit Section G
requires permittees to develop and implement a watershed water quality work plan. The
Albuquerque, D.C., Boston, and Worcester permits do not contain this requirement. The Boise
permit contains a requirement for watershed plans, but not extensive requirements as those
required by the Permit. The Boise Permit is focused on identifying beneficial uses and
implementing LID and infiltration principles. The Permit, on the other hand, is more exténsive,
requiring permittees to characterize the watershed, prioritize water quality problems, identify
sources and develop strategies to monitor and improve water quality. These requirements are not
included in the Boise permit work plan requirements.

19. JRMP Annual Report Requirements. Permit Section K.3 and attachment D
require ‘an extensive JRMP Annual Report covering implementation of jurisdictional activities as
well as other requirements. EPA—issued permits require the preparation of annual reports. They
| do not, however, require the extensive reporting required by the Permit.

20.  Special Studies Requirements. Attachment E to the Permit includes
requirements that permittees conduct several special studies, including a sediment toxicity study;
trash and litter investigation; agricultural, federal and tribal runoff; and MS4 and receiving water
maintenance study. Although EPA-issued permits may require assessment of the effectiveness
of certain structural controls or L.ID requirements, neither the Boise, D.C., Boston or Worcester
permits require a sediment toxicity study; trash and litter investigation; agricultural, federal and
tribal runoff; or a MS4 and receiving water maintenance study. The Albuquerque permit
requires monitoring of Dissolved Oxygen and temperature and monitoring/assessing of floatable
material in discharges but also does not require the studies required by the Permit.

5.




21.  Requirement that 2010 Permit Programs Attempt to Ensure no Violation of
Water Quality Standards. Several provisions of Permit Section F require permittees to develop
programs that attempt to ensure that discharges do not cause a violation of water quality
standards. The D.C. permit does not contain this requirement. The other EPA-issued permits
state that the intent is to control discharges from the MS4 to the maximum extent practicable, but
do contain language indicating that permittees should select programs to prevent or intended to
prevent a violation of state water quality standards. The Albuquerque and Boise permits provide
that discharges should not cause an exceedance of water quality standards.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. |

(At
Executed this EQ day of December, 2017 at Davis, California.

0 . ’ A |t
\\ NINV (,L:s\m \
Karen Ashby”g
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Item #in
Narrative
Statement

Riverside Permit Mandated Activity

Does this Permit have the Same Requirement
as the Requirement in the Permit Issued to the
Riverside Claimants?

Page Number

Description

VLA

Removal of Categories of Irrigation Runoff from
Non-Prohibited Non-Stormwater Discharges

Section B.2

No

Page 7 of Part |
Page 40 of Part |

"Landscape irrigation”, "irrigation water", and "lawn watering" among the
exempted non-stormwater discharges identified within the permit.

Requirement to Respond to Non-Stormwater
Action Levels or “NALSs”

- Section C and portions of F.4

- New requirements related to "Non-Stormwater Dry
Weather Action Levels" which included
programmatic investigation, monitoring, and
reporting requirements as well as action items
stemming from a NAL exceedance.

No

No requirements to respond to Non-Stormwater Action Levels.

VI.C

Requirement to Respond to Stormwater Action
Levels or “SALs”

- Section D

- Monitoring major MS4 outfalls into receiving waters
for the presence of pollutants that exceeded SALs (if
such pollutants were detected, to address the
exceedances).

No

No requirements to respond to Stormwater Action Levels.

VI.D

Priority Development Project and
Hydromodification Requirements

- Portions of Section F.1.d

- New program to ensure that new development
and significant redevelopment comply with strict low
impact development (“LID")

Similar provisions, but not as stringent

Pages 26, 29, and 45-46 of Part |

- Requirements to identify/elminate barriers to LID or Hydrologic Conditions of
Concern

- Encourage use of LID and green infrastructure concepts into plans, however
it does not require on-site or off-site mitigation projects.

Priority Development Project and
Hydromodification Requirements

- Portions of Section F.1.h

- New program to ensure that new development
and significant redevelopment comply with strict
hydromodification prevention requirements
(including development and implementation of a
Hydromodification Management Plan (“HMP?")).

No

Encouragement of hydromodification concepts




Item #in Does this Permit have the Same Requirement
Narrative Riverside Permit Mandated Activity as the Requirement in the Permit Issued to the Page Number Description
Statement Riverside Claimants?

BMP Maintenance Tracking Requirements
- Provisions in Section F.1.f No requirement to develop and maintain a watershed-based database to track

VI.E . L No - . )
- Developing and maintaining a watershed-based projects constructed as well as the related structural post-construction BMPs.
database to track all projects that have a final
approved SSMP and structural BMPs.
Construction Site Requirements

- . No requirement for Active/Passive Sediment Treatment at construction sites.

- Provisions of Section F.2 No :
- Claimants to require Active/Passive Sediment
Treatment (“AST") at construction sites determined
to be “an exceptional threat to water quality”.

VI. F
Construction Site Requirements
- Provisions of Section F.2
- Claimants to review site monitoring data results No - No requirement for reviewing construction site runoff monitoring data.
during inspections of construction sites if the site
monitored its runoff.
Unpaved Roads BMP Requirements

VL. G - Sections F.1.i. and F.3.a.10 No No specific requirements to develop and implement BMPs for the development

' - Developing and implementing BMPs to address and maintenance of unpaved roads.
erosion and sediment and other impacts from the
development and maintenance of unpaved roads.
IndustrialiC ial | fion R . ; Requirement to develop/implement a program to monitor industrial/commercial
MERESIFEIACOMTIMIETEE WX ETom (M HIEE facilities. However, this requirement is limited to municipal landfills; other
Section F.3.b.4(a)i treatment, storage, or disposal facilities for municipal waste (e.g. transfer
VI. H = Sechion F.3.5.4(a)(1 No Pages 37-38 of Part | and Page 4-5 of Part lll stations, incinerators, etc.); hazardous waste treatment, storage, disposal and

- Review facility monitoring data as part of an
inspection program of commercial/industrial facilities
if the facility monitored its runoff.

recovery facilities; facilities that are subject to EPCRA Title Ill, Section 313; and
any other industrial or commercial discharge the permittee(s) determines are
contributing a substantial pollutant loading to the MS4.




Item #in
Narrative
Statement

Riverside Permit Mandated Activity

Does this Permit have the Same Requirement
as the Requirement in the Permit Issued to the
Riverside Claimants?

Page Number

Description

Requirement to Develop Program to Retrofit
Existing Development

- Section F.3.d

- Developing and implementing a new program to
retrofit existing development.

- Identifying areas of existing developments,
including municipal developments, as candidates for
retrofitting, evaluate and rank candidates according
to pre-established criteria, prioritize work plans for
implementation according to the evaluation,
cooperate with landowners to encourage retrofit of
private improvements, and track and inspect
retrofitting projects.

Similar provisions only required for MS4-owned
property

Pages 31 and 36 of Part |

Retrofitting inventory, evaluation, prioritization required for MS4 properties and
infrastructure and flood control devices, however it does not include existing
development (or private properties) as a category.

VI.J

Watershed Water Quality Workplan
Requirements

- Section G

- Developing and implementing a Watershed Water
Quality Workplan (“Watershed Workplan™) to
identify, prioritize, address and mitigate “the highest
priority water quality issues/pollutants in the Upper
Santa Margarita Watershed.”

No

Permittees may participate in locally-based watershed planning efforts.

No requirement to develop and implement a Watershed Workplan.
Requirements focused on plans, strategies, and goals for pollutant specific
issues.

Requirements Relating to JRMP Annual Report

- Section K.3 and a checklist in Attachment D

- Requirements relating to the preparation of an
extensive Jurisdictional Runoff Management
Program (JRMP) Annual Report covering
implementation of jurisdictional activities, as well as
extensive other requirements.

Smiliar provisions, not as prescriptive

Pages 7 and 8 of Part lll

Includes basic and pollutant specific annual reporting requirements, however
it does not include details regarding the specific values that need to be
reported for the major stormwater program elements.




Item #in Does this Permit have the Same Requirement
Narrative Riverside Permit Mandated Activity as the Requirement in the Permit Issued to the Page Number Description
Statement Riverside Claimants?
Special Studies Requirements
Requirement for DO and temperature monitoring and floatable monitoring.
o - . Page 21-22 of Part | . . . . L
VI. L - Attachment E Similar provision, but not as stringent Page 4 of Part Il However, no requirements for special studies related to sediment toxicity;
- Mandated “special studies” regarding waters within agricultural, federal, or tribal inputs; or MS4 and receiving water maintenance.
the Santa Margarita Region.
Requirements that 2010 Permit Programs
Attempt to Ensure No Violations of
Water Quality Standards and Other
Requirements
. . . . . Intent of the Permit is to control discharges from the MS4 to the MEP.
VI. M Developing and implementing programs required in Similar Page 12 and 23 of Part | However, the discharges can not cause or contirubte to exceedances of water

Section F of the Permit, to meet various standards,
including that of preventing discharges from the
MS4 (or from certain projects) from “causing or
contributing to a violation of water quality standards”
or “preventing” illicit discharges or non-stormwater
discharges

Page 2 of Part VI

quality standards.




Item #in
Narrative
Statement

Riverside Permit Mandated Activity

Does this Permit have the Same Requirement
as the Requirement in the Permit Issued to the
Riverside Claimants?

Page Number

Description

VLA

Removal of Categories of Irrigation Runoff from
Non-Prohibited Non-Stormwater Discharges

Section B.2

No

Pages 4-5 of 66

"Landscape irrigation”, "irrigation water", and "lawn watering" among the
exempted non-stormwater discharges identified within the permit.

VI.B

Requirement to Respond to Non-Stormwater
Action Levels or “NALs”

- Section C and portions of F.4

- New requirements related to "Non-Stormwater Dry
Weather Action Levels" which included
programmatic investigation, monitoring, and
reporting requirements as well as action items
stemming from a NAL exceedance.

No

No requirements to respond to Non-Stormwater Action Levels.

VI.C

Requirement to Respond to Stormwater Action
Levels or “SALS”

- Section D

- Monitoring major MS4 outfalls into receiving waters
for the presence of pollutants that exceeded SALs (if
such pollutants were detected, to address the
exceedances).

No

No requirements to respond to Stormwater Action Levels.

Priority Development Project and
Hydromodification Requirements

- Portions of Section F.1.d

- New program to ensure that new development
and significant redevelopment comply with strict low
impact development (“LID")

Similar provisions, not as prescriptive

Pages 7-8, 16, 30-31, and 44-45 of 66.

Requirements for LID and Green Infrastructure Strategy and Pilot Projects

Priority Development Project and
Hydromodification Requirements

- Portions of Section F.1.h

- New program to ensure that new development
and significant redevelopment comply with strict
hydromodification prevention requirements
(including development and implementation of a
Hydromodification Management Plan (“HMP™)).

No

Encouragement of hydromodification concepts, but not required




Item #in
Narrative
Statement

Riverside Permit Mandated Activity

Does this Permit have the Same Requirement
as the Requirement in the Permit Issued to the
Riverside Claimants?

Page Number

Description

VI.E

BMP Maintenance Tracking Requirements

- Provisions in Section F.1.f

- Developing and maintaining a watershed-based
database to track all projects that have a final
approved SSMP and structural BMPs.

Similar provisions, but not as stringent

Page 18 of 66

Requirements for developing a database (not watershed-based) to track new
and existing permanent storm water controls

VI. F

Construction Site Requirements

- Provisions of Section F.2
- Claimants to require Active/Passive Sediment

Treatment (“AST") at construction sites determined

to be “an exceptional threat to water quality”.

No

No requirement for Active/Passive Sediment Treatment at construction sites.

Construction Site Requirements

- Provisions of Section F.2

- Claimants to review site monitoring data results
during inspections of construction sites if the site
monitored its runoff.

No

No requirement for reviewing construction site runoff monitoring data.

VI. G

Unpaved Roads BMP Requirements

- Sections F.1.i. and F.3.a.10

- Developing and implementing BMPs to address
erosion and sediment and other impacts from the
development and maintenance of unpaved roads.

No

No specific requirements to develop and implement BMPs for the
development and maintenance of unpaved roads.

Industrial/Commercial Inspection Requirement

- Section F.3.b.4(a)(ii)
- Review facility monitoring data as part of an

inspection program of commercial/industrial facilities

if the facility monitored its runoff.

Similar provisions, not as prescriptive

Pages 20-21 of 66

Requirement to develop/implement a program to monitor industrial/
commercial facilities.




Item #in
Narrative
Statement

Riverside Permit Mandated Activity

Does this Permit have the Same Requirement
as the Requirement in the Permit Issued to the
Riverside Claimants?

Page Number

Description

Requirement to Develop Program to Retrofit
Existing Development

- Section F.3.d

- Developing and implementing a new program to
retrofit existing development.

- Identifying areas of existing developments,
including municipal developments, as candidates for
retrofitting, evaluate and rank candidates according
to pre-established criteria, prioritize work plans for
implementation according to the evaluation,
cooperate with landowners to encourage retrofit of
private improvements, and track and inspect
retrofitting projects.

Similar provisions for MS4-owned property, but not
as stringent

Page 25 of 66

Retrofitting for storm water control devices, not existing development as a
category.

VI.J

Watershed Water Quality Workplan
Requirements

- Section G

- Developing and implementing a Watershed Water
Quality Workplan (“Watershed Workplan™) to
identify, prioritize, address and mitigate “the highest
priority water quality issues/pollutants in the Upper
Santa Margarita Watershed.”

Similar provisions, not as stringent

Pages 7-8 of 66

Requirements to develop and implement two subwatershed plans.

VI. K

Requirements Relating to JRMP Annual Report

- Section K.3 and a checklist in Attachment D

- Requirements relating to the preparation of an
extensive Jurisdictional Runoff Management
Program (JRMP) Annual Report covering
implementation of jurisdictional activities, as well as
extensive other requirements.

Similar provisions, not as prescriptive

Pages 45-47 of 66

Includes basic annual reporting requirements, however it does not include
details regarding the specific values that need to be reported for the major
stormwater program elements.




Item #in Does this Permit have the Same Requirement
Narrative Riverside Permit Mandated Activity as the Requirement in the Permit Issued to the Page Number Description
Statement Riverside Claimants?

SpecialiStidicsiRequitements Requirement to conduct an effectiveness assessment of structural controls

as well as green infrastructure/LID projects. However, no requirements for
special studies related to sediment toxicity; trash and litter; agricultural,
federal, or tribal inputs; or MS4 and receiving water maintenance.

VI. L - Attachment E No -
- Mandated “special studies” regarding waters within
the Santa Margarita Region.

Requirements that 2010 Permit Programs
Attempt to Ensure No Violations of
Water Quality Standards and Other
Requirements

Intent of the Permit is to control discharges from the MS4 to the MEP.
Similar Pages 5-6 and 61 of 66 However, discharges can not cause or contribute to excursions above the
water quality standards.

Developing and implementing programs required in
Section F of the Permit, to meet various standards,
including that of preventing discharges from the
MS4 (or from certain projects) from “causing or
contributing to a violation of water quality standards”
or “preventing” illicit discharges or non-stormwater
discharges

VI.M




City - State
District of Columbia

Permit Type
MS4-Phase |

Permit Number

DC0000221, Madification #1

Year Issued
2011 (modified in 2012)

Internet Link
DC MS4

Iltem #in
Narrative
Statement

Riverside Permit Mandated Activity

Does this Permit have the Same Requirement
as the Requirement in the Permit Issued to the
Riverside Claimants?

Page Number

Description

VIA

Removal of Categories of Irrigation Runoff from
Non-Prohibited Non-Stormwater Discharges

Section B.2

No

Page 4

"Landscape irrigation

irrigation water", and "lawn watering" among the

exempted non-stormwater discharges identified within the permit.

Requirement to Respond to Non-Stormwater
Action Levels or “NALs”

- Section C and portions of F.4

- New requirements related to "Non-Stormwater Dry
Weather Action Levels" which included
programmatic investigation, monitoring, and
reporting requirements as well as action items
stemming from a NAL exceedance.

No

No requirements to respond to Non-Stormwater Action Levels.

VI.C

Requirement to Respond to Stormwater Action
Levels or “SALs”

- Section D

- Monitoring major MS4 outfalls into receiving waters
for the presence of pollutants that exceeded SALs (if
such pollutants were detected, to address the
exceedances).

No

No requirements to respond to Stormwater Action Levels.

Priority Development Project and
Hydromodification Requirements

- Portions of Section F.1.d

- New program to ensure that new development
and significant redevelopment comply with strict low
impact development (“LID”")

Similar provisions, but not as prescriptive

Pages 11-14 and 15

- LID/Green infrastructure-based requirements
- Green landscaping incentives program
- Green roofs for District owned properties

Priority Development Project and
Hydromodification Requirements

- Portions of Section F.1.h

- New program to ensure that new development
and significant redevelopment comply with strict
hydromodification prevention requirements
(including development and implementation of a
Hydromodification Management Plan (“‘HMP™)).

No

No specific hydromodification requirements




City - State
District of Columbia

Permit Type
MS4-Phase |

Permit Number

Year Issued
2011 (modified in 2012)

Internet Link

DC0000221, Madification #1 DC MS4

Item #in Does this Permit have the Same Requirement
Narrative Riverside Permit Mandated Activity as the Requirement in the Permit Issued to the Page Number Description
Statement Riverside Claimants?
BMP Maintenance Tracking Requirements
. . . Similar requirement to develop an inventory and ensure that O&M occurs for

- Provisions in Section F.1.f - . . . .

VI.E ) L Similar provisions, but not as stringent Page 14 stormwater capture practices, however the requirements are not as
- Developing and maintaining a watershed-based -

. . prescriptive and are not watershed-based.

database to track all projects that have a final
approved SSMP and structural BMPs.
Construction Site Requirements
) Pro_wsmns el SECIEIOFI F'? . . No - No requirement for Active/Passive Sediment Treatment at construction sites.
- Claimants to require Active/Passive Sediment
Treatment (“AST") at construction sites determined
to be “an exceptional threat to water quality”.

VI. F
Construction Site Requirements
) Pro_wswns el Se_ctlon_F.Z o No - No requirement for reviewing construction site runoff monitoring data.
- Claimants to review site monitoring data results
during inspections of construction sites if the site
monitored its runoff.
Unpaved Roads BMP Requirements

Secti F1i and F.3.2.10 No specific requirements to develop and implement BMPs for the

VI.G - oections .11 and F.5.a. 1Y No - development and maintenance of unpaved roads.
- Developing and implementing BMPs to address
erosion and sediment and other impacts from the
development and maintenance of unpaved roads.
Industrial/lCommercial Inspection Requirement

Requirement to develop/implement a program to monitor industrial/

- i ii - . _ commercial facilities and to reivew monitoring data.

VI. H SR 2k 4] Similar provisions, not as prescriptive Pages 22-23 g

- Review facility monitoring data as part of an
inspection program of commercial/industrial facilities
if the facility monitored its runoff.




City - State
District of Columbia

Permit Type
MS4-Phase |

Permit Number
DC0000221, Madification #1

Year Issued
2011 (modified in 2012)

Internet Link
DC MS4

Iltem #in
Narrative
Statement

Riverside Permit Mandated Activity

Does this Permit have the Same Requirement
as the Requirement in the Permit Issued to the
Riverside Claimants?

Page Number

Description

Requirement to Develop Program to Retrofit
Existing Development

- Section F.3.d

- Developing and implementing a new program to
retrofit existing development.

- Identifying areas of existing developments,
including municipal developments, as candidates for
retrofitting, evaluate and rank candidates according
to pre-established criteria, prioritize work plans for
implementation according to the evaluation,
cooperate with landowners to encourage retrofit of
private improvements, and track and inspect
retrofitting projects.

Similar provisions

Pages 12 and 26

Retrofit program required for Existing Discharges.
Retrofitting shall be considered for flood control devices owned/operated by
the Permittee.

VI. J

Watershed Water Quality Workplan
Requirements

- Section G

- Developing and implementing a Watershed Water
Quality Workplan (“Watershed Workplan”) to
identify, prioritize, address and mitigate “the highest
priority water quality issues/pollutants in the Upper
Santa Margarita Watershed.”

No

Some watershed focus within the Permit, but no specific requirement to
develop and implement a Watershed Workplan.

Requirements focused on plans and strategies for TMDL-related issues.
Permit issued to single discharger.

VI. K

Requirements Relating to JRMP Annual Report

- Section K.3 and a checklist in Attachment D

- Requirements relating to the preparation of an
extensive Jurisdictional Runoff Management
Program (JRMP) Annual Report covering
implementation of jurisdictional activities, as well as
extensive other requirements.

Similar provisions, not as prescriptive

Pages 38 and 39

Includes basic annual reporting requirements, however it does not include
details regarding the specific values that need to be reported for the major
stormwater program elements.




City - State
District of Columbia

Permit Type
MS4-Phase |

Permit Number

Year Issued
2011 (modified in 2012)

Internet Link

DC0000221, Madification #1 DC MS4

Item #in Does this Permit have the Same Requirement
Narrative Riverside Permit Mandated Activity as the Requirement in the Permit Issued to the Page Number Description
Statement Riverside Claimants?
Special Studies Requirements
VI. L - Attachment E No - No special studies requirements
- Mandated “special studies” regarding waters within
the Santa Margarita Region.
Requirements that 2010 Permit Programs
Attempt to Ensure No Violations of
Water Quality Standards and Other
Requirements
VI.M Developing and implementing programs required in No - Intent of the Permit is to control discharges from the MS4 to the MEP.

Section F of the Permit, to meet various standards,
including that of preventing discharges from the
MS4 (or from certain projects) from “causing or
contributing to a violation of water quality standards”
or “preventing” illicit discharges or non-stormwater
discharges




City - State Permit Type
Boston, MA MS4-Phase |

Permit Number Year Issued Internet Link

MAS010001 1999~ [Still valid] Boston MS4

* EPA currently developing a permit to replace the older one.

ltem #in
Narrative
Statement

Riverside Permit Mandated Activity

Does this Permit have the Same Requirement
as the Requirement in the Permit Issued to the
Riverside Claimants?

Page Number

Description

VLA

Removal of Categories of Irrigation Runoff from
Non-Prohibited Non-Stormwater Discharges

Section B.2

No

Pages 6-7 of 20

"Landscape irrigation”, "irrigation water", and "lawn watering" among the
exempted non-stormwater discharges identified within the permit.

Requirement to Respond to Non-Stormwater
Action Levels or “NALSs”

- Section C and portions of F.4

- New requirements related to "Non-Stormwater Dry
Weather Action Levels" which included
programmatic investigation, monitoring, and
reporting requirements as well as action items
stemming from a NAL exceedance.

No

No requirements to respond to Non-Stormwater Action Levels.

VI.C

Requirement to Respond to Stormwater Action
Levels or “SALs”

- Section D

- Monitoring major MS4 outfalls into receiving waters
for the presence of pollutants that exceeded SALs (if
such pollutants were detected, to address the
exceedances).

No

No requirements to respond to Stormwater Action Levels.

Priority Development Project and
Hydromodification Requirements

- Portions of Section F.1.d

- New program to ensure that new development
and significant redevelopment comply with strict low
impact development (“LID”)

No

No requirements to comply with LID requirements.

Priority Development Project and
Hydromodification Requirements

- Portions of Section F.1.h

- New program to ensure that new development
and significant redevelopment comply with strict
hydromodification prevention requirements
(including development and implementation of a
Hydromodification Management Plan (“HMP")).

No

No requirements to comply with hydromodification prevention requirements.




City - State Permit Type
Boston, MA MS4-Phase |

Permit Number

Year Issued
1999+ [Sitill valid]

Internet Link

MAS010001 Boston MS4

* EPA currently developing a permit to replace the older one.

Item #in Does this Permit have the Same Requirement
Narrative Riverside Permit Mandated Activity as the Requirement in the Permit Issued to the Page Number Description
Statement Riverside Claimants?

BMP Maintenance Tracking Requirements
- Provisions in Section F.1.f No requirement to develop and maintain a watershed-based database to track

VI.E . L No - . )
- Developing and maintaining a watershed-based projects constructed as well as the related structural post-construction BMPs.
database to track all projects that have a final
approved SSMP and structural BMPs.
Construction Site Requirements
) Proy|S|ons & Sect_lon F'? . . No - No requirement for Active/Passive Sediment Treatment at construction sites.
- Claimants to require Active/Passive Sediment
Treatment (“AST") at construction sites determined
to be “an exceptional threat to water quality”.

VI. F
Construction Site Requirements
) Proy|3|ons & SeF:tIOI’] .F'Z o No - No requirement for reviewing construction site runoff monitoring data.
- Claimants to review site monitoring data results
during inspections of construction sites if the site
monitored its runoff.
Unpaved Roads BMP Requirements

V. G - Sections F.1.i. and F.3.a.10 No No specific requirements to develop and implement BMPs for the development

' - Developing and implementing BMPs to address and maintenance of unpaved roads.
erosion and sediment and other impacts from the
development and maintenance of unpaved roads.
Industrial/Commercial Inspection Requirement Requirement to develop/implement a program to monitor industrial/
commercial facilities. However, this requirement is limited to municipal
VI H - Section F.3.b.4(a)(ii) No Pade 8 of 20 landfills; hazardous waste treatment, storage, disposal and recovery facilities
' - Review facility monitoring data as part of an g and facilities that are subject to EPCRA Title Ill, Section 313; and any other

inspection program of commercial/industrial facilities industrial or commercial discharge the permittee determines is contributing a
if the facility monitored its runoff. substantial pollutant loading to the MS.




City - State
Boston, MA

Permit Type
MS4-Phase |

Permit Number
MAS010001

Year Issued
1999+ [Sitill valid]

Internet Link
Boston MS4

* EPA currently developing a permit to replace the older one.

ltem #in
Narrative
Statement

Riverside Permit Mandated Activity

Does this Permit have the Same Requirement
as the Requirement in the Permit Issued to the
Riverside Claimants?

Page Number

Description

Requirement to Develop Program to Retrofit
Existing Development

- Section F.3.d

- Developing and implementing a new program to
retrofit existing development.

- Identifying areas of existing developments,
including municipal developments, as candidates for
retrofitting, evaluate and rank candidates according
to pre-established criteria, prioritize work plans for
implementation according to the evaluation,
cooperate with landowners to encourage retrofit of
private improvements, and track and inspect
retrofitting projects.

No

No requirement to develop a retrofitting program for areas of existing
development.

However, retrofitting shall be considered for flood control devices
owned/operated by the Permittee.

Watershed Water Quality Workplan
Requirements

- Section G

- Developing and implementing a Watershed Water
Quality Workplan (“Watershed Workplan”) to
identify, prioritize, address and mitigate “the highest
priority water quality issues/pollutants in the Upper
Santa Margarita Watershed.”

No

No requirement to develop and implement a Watershed Workplan.

Requirements Relating to JRMP Annual Report

- Section K.3 and a checklist in Attachment D

- Requirements relating to the preparation of an
extensive Jurisdictional Runoff Management
Program (JRMP) Annual Report covering
implementation of jurisdictional activities, as well as
extensive other requirements.

Similar provisions, not as stringent

Pages 11 and 18 of 20

Includes basic annual reporting requirements, however it does not include
details regarding the specific values that need to be reported for the major
stormwater program elements.




City - State
Boston, MA

Permit Type
MS4-Phase |

Permit Number

MAS010001

Year Issued
1999+ [Sitill valid]

Internet Link
Boston MS4

* EPA currently developing a permit to replace the older one.

Item #in Does this Permit have the Same Requirement
Narrative Riverside Permit Mandated Activity as the Requirement in the Permit Issued to the Page Number Description
Statement Riverside Claimants?
Special Studies Requirements
Requirement for an effectiveness assessment study. However, no
VI. L - Attachment E No - requirements for special studies related to sediment toxicity; trash and litter;
- Mandated “special studies” regarding waters within agricultural, federal, or tribal inputs; or MS4 and receiving water maintenance.
the Santa Margarita Region.
Requirements that 2010 Permit Programs
Attempt to Ensure No Violations of
Water Quality Standards and Other
Requirements Intent of the Permit is to control discharges from the MS4 to the MEP.
. . . . However, the discharges can not cause a violation of State water quality
VL. M Developing and implementing programs required in Similar Pages 3 and 5 of 20 standards.

Section F of the Permit, to meet various standards,
including that of preventing discharges from the
MS4 (or from certain projects) from “causing or
contributing to a violation of water quality standards
or “preventing” illicit discharges or non-stormwater
discharges

”

Fact Sheet - Pages 2-3, 9-10




City - State Permit Type
Worcester, MA MS4-Phase |

Permit Number Year Issued Internet Link
MAS010002 1998 [Still valid] Worcester MS4

* EPA currently developing a permit to replace the older one.

Iltem #in
Narrative
Statement

Riverside Permit Mandated Activity

Does this Permit have the Same Requirement
as the Requirement in the Permit Issued to the
Riverside Claimants?

Page Number

Description

VLA

Removal of Categories of Irrigation Runoff from
Non-Prohibited Non-Stormwater Discharges

Section B.2

No

Page 8 of 21

"Landscape irrigation”, "irrigation water", and "lawn watering" among the
exempted non-stormwater discharges identified within the permit.

Requirement to Respond to Non-Stormwater
Action Levels or “NALSs”

- Section C and portions of F.4

- New requirements related to "Non-Stormwater Dry
Weather Action Levels" which included
programmatic investigation, monitoring, and
reporting requirements as well as action items
stemming from a NAL exceedance.

No

No requirements to respond to Non-Stormwater Action Levels.

Requirement to Respond to Stormwater Action
Levels or “SALs”

- Section D

- Monitoring major MS4 outfalls into receiving waters
for the presence of pollutants that exceeded SALs (if
such pollutants were detected, to address the
exceedances).

No

No requirements to respond to Stormwater Action Levels.

Priority Development Project and
Hydromodification Requirements

- Portions of Section F.1.d

- New program to ensure that new development
and significant redevelopment comply with strict low
impact development (“LID”)

No

No requirements to comply with LID requirements.

Priority Development Project and
Hydromodification Requirements

- Portions of Section F.1.h

- New program to ensure that new development
and significant redevelopment comply with strict
hydromodification prevention requirements
(including development and implementation of a
Hydromodification Management Plan (“HMP")).

No

No requirements to comply with hydromodification prevention requirements.




City - State
Worcester, MA

Permit Type
MS4-Phase |

Permit Number

Year Issued
1998* [Still valid]

Internet Link

MAS010002 Worcester MS4

* EPA currently developing a permit to replace the older one.

Iltem #in
Narrative
Statement

Riverside Permit Mandated Activity

Does this Permit have the Same Requirement
as the Requirement in the Permit Issued to the
Riverside Claimants?

Page Number

Description

BMP Maintenance Tracking Requirements

- Provisions in Section F.1.f

- Developing and maintaining a watershed-based
database to track all projects that have a final
approved SSMP and structural BMPs.

No

No requirement to develop and maintain a watershed-based database to track
projects constructed as well as the related structural post-construction BMPs.

Construction Site Requirements

- Provisions of Section F.2

- Claimants to require Active/Passive Sediment
Treatment (“AST") at construction sites determined
to be “an exceptional threat to water quality”.

No

No requirement for Active/Passive Sediment Treatment at construction sites.

Construction Site Requirements

- Provisions of Section F.2

- Claimants to review site monitoring data results
during inspections of construction sites if the site
monitored its runoff.

No

No requirement for reviewing construction site runoff monitoring data.

Unpaved Roads BMP Requirements

- Sections F.1.i. and F.3.a.10

- Developing and implementing BMPs to address
erosion and sediment and other impacts from the
development and maintenance of unpaved roads.

No

No specific requirements to develop and implement BMPs for the development
and maintenance of unpaved roads.

Industrial/Commercial Inspection Requirement

- Section F.3.b.4(a)(ii)

- Review facility monitoring data as part of an
inspection program of commercial/industrial facilities
if the facility monitored its runoff.

No

Pages 9-10 of 21

Requirement to develop/implement a program to monitor industrial/
commercial facilities. However, this requirement is limited to municipal
landfills; hazardous waste treatment, storage , disposal and recovery facilities
and facilities that are subject to EPCRA Title lll, section 313; and any other
industrial or commercial discharge the permittee determines is contributing a
substantial pollutant loading to the MS4.




City - State
Worcester, MA

Permit Type
MS4-Phase |

Permit Number

Year Issued
1998* [Still valid]

Internet Link

MAS010002 Worcester MS4

* EPA currently developing a permit to replace the older one.

Iltem #in
Narrative
Statement

Riverside Permit Mandated Activity

Does this Permit have the Same Requirement
as the Requirement in the Permit Issued to the
Riverside Claimants?

Page Number

Description

VI |

Requirement to Develop Program to Retrofit
Existing Development

- Section F.3.d

- Developing and implementing a new program to
retrofit existing development.

- Identifying areas of existing developments,
including municipal developments, as candidates for
retrofitting, evaluate and rank candidates according
to pre-established criteria, prioritize work plans for
implementation according to the evaluation,
cooperate with landowners to encourage retrofit of
private improvements, and track and inspect
retrofitting projects.

No

No requirement to develop a retrofitting program for areas of existing
development.

However, retrofitting shall be considered for flood control devices
owned/operated by the Permittee.

Watershed Water Quality Workplan
Requirements

- Section G

- Developing and implementing a Watershed Water
Quality Workplan (“Watershed Workplan”) to
identify, prioritize, address and mitigate “the highest
priority water quality issues/pollutants in the Upper
Santa Margarita Watershed.”

No

No requirement to develop and implement a Watershed Workplan.

Requirements Relating to JRMP Annual Report

- Section K.3 and a checklist in Attachment D

- Requirements relating to the preparation of an
extensive Jurisdictional Runoff Management
Program (JRMP) Annual Report covering
implementation of jurisdictional activities, as well as
extensive other requirements.

Similar provisions, not as stringent

Pages 13 and 19 of 21

Includes basic annual reporting requirements, however it does not include
details regarding the specific values that need to be reported for the major
stormwater program elements.




City - State Permit Type Permit Number Year Issued Internet Link
Worcester, MA MS4-Phase | MAS010002 1998 [Still valid] Worcester MS4

* EPA currently developing a permit to replace the older one.

Item #in Does this Permit have the Same Requirement
Narrative Riverside Permit Mandated Activity as the Requirement in the Permit Issued to the Page Number Description
Statement Riverside Claimants?

Special Studies Requirements

VI. L - Attachment E No - No special studies requirements

- Mandated “special studies” regarding waters within
the Santa Margarita Region.

Requirements that 2010 Permit Programs
Attempt to Ensure No Violations of
Water Quality Standards and Other
Requirements

Intent of the Permit is to control discharges from the MS4 to the MEP.

Devgloplng and |mplementlng programs required in Similar Pages 3 and 5-6 of 21 However, discharges can not cause a violation of State water quality
Section F of the Permit, to meet various standards, standards

including that of preventing discharges from the
MS4 (or from certain projects) from “causing or
contributing to a violation of water quality standards
or “preventing” illicit discharges or non-stormwater
discharges

”
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NPDES Permit No. NMR0O4A000
Page 1 of Part |

o Region 6
g“’“n’b‘“@% 1445 Ross Avenue
1N\WZ 7 Dallas, Texas 75202-2733 NPDES General Permit No. NMR04A000

4;,_' " PROTEc'

AUTHORIZATION TO DISCHARGE UNDER THE
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

In compliance with the provisions of the Clean Water Act, as amended, (33 U.S.C. 1251 et. seq; the "Act"),
except as provided in Part I.A.5 of this permit, operators of municipal separate storm sewer systems located in
the area specified in Part I.A.1 are authorized to discharge pollutants to waters of the United States in
accordance with the conditions and requirements set forth herein.

Only operators of municipal separate storm sewer systems in the general permit area who submit a Notice of
~Intent and a storm water management program document in accordance with Part [.A.6 of this permit are
authorized to discharge storm water under this general permit.

This is a renewal NPDES permit issued for these portions of the small municipal separate storm sewer
systems covered under the NPDES permit No NMR040000 and NMR04000I and the large municipal separate
storm sewer systems covered under the NPDES permit No NMS000101.

This permit is issued on and shall become effective on the date of publication in the Federal Register.

DEC 2 2 2014

This permit and the authorization to discharge shall expire at, midnight, December 19, 2019,

Signed by Prepared by

L Fridn— oty ™
Wiflidm K. Honker, P.E. Nelly Smith
Director Environmental Engineer

Water Quality Protection Division NPDES Permits and TMDLs Branch



NPDES Permit No. NMR04AQ000
Page 2 of Part |

MIDDLE RIO GRANDE WATERSHED BASED MUNICIPAL SEPARATE STORM SEWER

SYSTEM PERMIT
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PART I. INDIVIDUAL PERMIT CONDITIONS
A. DISCHARGES AUTHORIZED UNDER THIS PERMIT

1. Permit Area. This permit is available for MS4 operators within the Middle Rio Grande Sub-Watersheds described
in Appendix A. This permit may authorize stormwater discharges to waters of the United States from MS4s within
the Middle Rio Grande Watershed provided the MS4:

a. Islocated fully or partially within the corporate boundary of the City of Albuquerque;

b. Is located fully or partially within the Albuquerque urbanized area as determined by the 2000 and 2010
Decennial Census. Maps of Census 2010 urbanized areas are available at:
http://water.epa.gov/polwaste/npdes/stormwater/Urbanized-Area-Maps-for-NPDES-MS4-Phase-I1-Stormwater-
Permits.cfm;

c. Isdesignated as a regulated MS4 pursuant to 40 CFR 122.32; or

d. This permit may also authorize an operator of a MS4 covered by this permit for discharges from areas of a
regulated small MS4 located outside an Urbanized Areas or areas designated by the Director provided the
permittee complies with all permit conditions in all areas covered under the permit.

2. Potentially Eligible MS4s. MS4s located within the following jurisdictions and other areas, including any
designated by the Director, are potentially eligible for authorization under this permit:

- City of Albuquerque

- AMAFCA (Albuquerque Metropolitan Arroyo Flood Control Authority)
- UNM (University of New Mexico)

- NMDOT (New Mexico Department of Transportation District 3)

- Bernalillo County

- Sandoval County

- Village of Corrales

- City of Rio Rancho

- Los Ranchos de Albuquerque

- KAFB (Kirtland Air Force Base)

- Town of Bernalillo

- EXPO (State Fairgrounds/Expo NM)

- SSCAFCA (Southern Sandoval County Arroyo Flood Control Authority)
- ESCAFCA (Eastern Sandoval County Arroyo Flood Control Authority)
- Sandia Laboratories, Department of Energy (DOE)

- Pueblo of Sandia

- Pueblo of Isleta

-Pueblo of Santa Ana

3. Eligibility. To be eligible for this permit, the operator of the MS4 must provide:

a. Public Participation: Prior submitting the Notice of Intent (NOI), the operator of the MS4 must follow the local
notice and comment to procedures at Part 1.D.5.h.(i).

b. National Historic Preservation Act (NHPA) Eligibility Provisions

In order to be eligible for coverage under this permit, the applicant must be in compliance with the National
Historic Preservation Act. Discharges may be authorized under this permit only if:
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(i)

(i)

Criterion A: storm water discharges, allowable non-storm water discharges, and discharge-related activities
do not affect a property that is listed or is eligible for listing on the National Register of Historic Places as
maintained by the Secretary of the Interior; or

Criterion B: the applicant has obtained and is in compliance with a written agreement with the State
Historic Preservation Officer (SHPO) or Tribal Historic Preservation Officer (THPO) (or equivalent tribal
authority) that outlines all measures the MS4 operator will undertake to mitigate or prevent adverse effect
to the historic property.

Appendix C of this permit provides procedures and references to assist with determining permit eligibility
concerning this provision. You must document and incorporate the results of your eligibility determination
in your SWMP.

The permittee shall also comply with the requirements in Part 1VV.U.

4. Authorized Non-Stormwater Discharges. The following non-stormwater discharges need not be prohibited unless

determined by the permittees, U.S. Environmental Protection Agency (EPA), or New Mexico Environment
Department (NMED) to be significant contributors of pollutants to the municipal separate storm sewer system
(MS4). Any such discharge that is identified as significant contributor pollutants to the MS4, or as causing or
contributing to a water quality standards violation, must be addressed as an illicit discharge under the illicit
discharge and improper disposal practices established pursuant to Part 1.D.5.e of this permit. For all of the
discharges listed below, not treated as illicit discharges, the permittee must document the reason these discharges are
not expected to be significant contributors of pollutants to the MS4. This documentation may be based on either the
nature of the discharge or any pollution prevention/treatment requirements placed on such discharges by the
permittee.

potable water sources, including routine water line flushing;

lawn, landscape, and other irrigation waters provided all pesticides, herbicides and fertilizers have been
applied in accordance with approved manufacturing labeling and any applicable permits for discharges
associated with pesticide, herbicide and fertilizer application;

diverted stream flows;

rising ground waters;

uncontaminated groundwater infiltration (as defined at 40 CFR 835.2005 (20));

uncontaminated pumped groundwater;

foundation and footing drains;

air conditioning or compressor condensate;

springs;

water from crawl space pumps;

individual residential car washing;

flows from riparian habitats and wetlands;

dechlorinated swimming pool discharges;

street wash waters that do not contain detergents and where no un-remediated spills or leaks of toxic or
hazardous materials have occurred,;

discharges or flows from fire fighting activities (does not include discharges from fire fighting training
activities); and,

other similar occasional incidental non-stormwater discharges (e.g. non-commercial or charity car washes,
etc.)

5. Limitations of Coverage. This permit does not authorize:

a. Non-Storm Water: Discharges that are mixed with sources of non-storm water unless such non-storm water

discharges are:

(i)

In compliance with a separate NPDES permit; or

(if) Exempt from permitting under the NPDES program; or



NPDES Permit No. NMR04AQ000
Page 8 of Part |

(iii) Determined not to be a substantial contributor of pollutants to waters of the United States. See Part |.A.4.

b. Industrial Storm Water: Storm water discharges associated with industrial activity as defined in 40 CFR
8122.26(b)(14)(i)-(ix) and (xi).

c. Construction Storm Water: Storm water discharges associated with construction activity as defined in 40 CFR
§122.26(b)(14)(x) or 40 CFR 8§122.26(b)(15).

d. Currently Permitted Discharges: Storm water discharges currently covered under another NPDES permit.

e. Discharges Compromising Water Quality: Discharges that EPA, prior to authorization under this permit,
determines will cause, have the reasonable potential to cause, or contribute to an excursion above any applicable
water quality standard. Where such a determination is made prior to authorization, EPA may notify you that an
individual permit application is necessary in accordance with Part IV.M. However, EPA may authorize your
coverage under this permit after you have included appropriate controls and implementation procedures in your
SWMP designed to bring your discharge into compliance with water quality standards.

f.  Discharges Inconsistent with a TMDL.: You are not eligible for coverage under this permit for discharges of
pollutants of concern to waters for which there is an applicable total maximum daily load (TMDL) established
or approved by EPA unless you incorporate into your SWMP measures or controls that are consistent with the
assumptions and requirements of such TMDL. To be eligible for coverage under this general permit, you must
incorporate documentation into your SWMP supporting a determination of permit eligibility with regard to
waters that have an EPA-established or approved TMDL. If a wasteload allocation has been established that
would apply to your discharge, you must comply with the requirements established in Part 1.C.2.b.(i). Where an
EPA-approved or established TMDL has not specified a wasteload allocation applicable to municipal storm
water discharges, but has not specifically excluded these discharges, adherence to a SWMP that meets the
requirements in Part 1.C.2.b.(ii) of this general permit will be presumed to be consistent with the requirements
of the TMDL. If the EPA-approved or established TMDL specifically precludes such discharges, the operator is
not eligible for coverage under this general permit.

6. Authorization Under This General Permit

a. Obtaining Permit Coverage.

(i) An MS4 operator seeking authorization to discharge under this general permit must submit electronically a
complete notice of intent (NOI) to the e-mail address provided in Part 1.B.3 (see suggested EPA R6 MS4 NOI
format located in EPA website at http://epa.gov/region6/water/npdes/sw/ms4/index.htm), in accordance with the
deadlines in Part I.B.1 of this permit. The NOI must include the information and attachments required by Parts
1.B.2, Part 1.LA.3, Part 1.D.5.h.(i), and I.A.5.f of this permit. By submitting a signed NOI, the applicant certifies
that all eligibility criteria for permit coverage have been met. If EPA notifies a discharger (either directly, by
public notice, or by making information available on the Internet) of other NOI options that become available at
a later date, such as electronic submission of forms or information, the MS4 operator may take advantage of
those options to satisfy the NOI submittal requirements.

(if) If an operator changes or a new operator is added after an NOI has been submitted, the operator must
submit a new or revised NOI to EPA.

(iii) An MS4 operator who submits a complete NOI and meets the eligibility requirements in Part | of this
permit is authorized to discharge storm water from the MS4 under the terms and conditions of this general
permit only upon written notification by the Director. After review of the NOI and any public comments on
the NOI, EPA may condition permit coverage on correcting any deficiencies or on including a schedule to
respond to any public comments. (See also Parts 1.A.3 and Part I.D.5.h.(i).)



NPDES Permit No. NMR04AQ000
Page 9 of Part |

(iv) If EPA notifies the MS4 operator of deficiencies or inadequacies in any portion of the NOI (including the
SWMP), the MS4 operator must correct the deficient or inadequate portions and submit a written statement
to EPA certifying that appropriate changes have been made. The certification must be submitted within the
time-frame specified by EPA and must specify how the NOI has been amended to address the identified
concerns.

(v) The NOI must be signed and certified in accordance with Parts IV.H.1 and 4. Signature for the NOI, which
effectively takes the place of an individual permit application, may not be delegated to a lower level under
Part IV.H.2

b. Terminating Coverage.

(i) A permittee may terminate coverage under this general permit by submitting a notice of termination
(NOT). Authorization to discharge terminates at midnight on the day the NOT is post-marked for delivery
to EPA.

(if) A permittee must submit an NOT to EPA within 30 days after the permittee:

(a) Ceases discharging storm water from the MS4,
(b) Ceases operations at the MS4, or
(c) Transfers ownership of or responsibility for the facility to another operator.

(iif) The NOT will consist of a letter to EPA and must include the following information:

(@) Name, mailing address, and location of the MS4 for which the notification is submitted;
(b) The name, address and telephone number of the operator addressed by the NOT;

(c) The NPDES permit number for the MS4;

(d) An indication of whether another operator has assumed responsibility for the MS4, the discharger has
ceased operations at the MS4, or the storm water discharges have been eliminated; and

(e) The following certification:

I certify under penalty of law that all storm water discharges from the identified MS4 that are authorized
by an NPDES general permit have been eliminated, or that | am no longer the operator of the MS4, or that
I have ceased operations at the MS4. | understand that by submitting this Notice of Termination | am no
longer authorized to discharge storm water under this general permit, and that discharging pollutants in
storm water to waters of the United States is unlawful under the Clean Water Act where the discharge is
not authorized by an NPDES permit. | also understand that the submission of this Notice of Termination
does not release an operator from liability for any violations of this permit or the Clean Water Act.

(f) NOTSs, signed in accordance with Part IVV.H.1 of this permit, must be sent to the e-mail address in Part
I.B.3. Electronic submittal of the NOT required in the permit using a compatible Integrated
Compliance Information System (ICIS) format would be allowed if available.

B. NOTICE OF INTENT REQUIREMENTS

1. Deadlines for Notification.

a. Designations: Small MS4s automatically designated under 40 CFR 122.32(a)(1), large MS4s located within the
corporate boundary of the COA including the COA and former co-permittees under the NPDES permit No
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b.

NMS000101, and MS4s designated under 40 CFR 122.26(a)(1)(v), 40 CFR 122.26(a)(9)(i)(C) or (D), or 40
CFR 122.32(a)(2) are required to submit individual NOIs by the dates listed in Table 1. Any MS4 designated as
needing a permit after issuance of this permit will be given an individualized deadline for NOI submittal by the
Director at the time of designation.

In lieu of creating duplicate program elements for each individual permittee, implementation of the SWMP, as
required in Part I.D, may be achieved through participation with other permittees, public agencies, or private
entities in cooperative efforts to satisfy the requirements of Part D. For these programs with cooperative
elements, the permittee may submit individual NOIs as established in Table 1. See also “Permittees with
Cooperative Elements in their SWMP * under Part.1.B.4 and “Shared Responsibilities and Cooperative
Programs” under Part [.D.3.

Table 1 Deadlines to Submit NOI

Permittee Class Type NOI Deadlines

Class A: MS4s within the
Cooperate Boundary of the COA
including former co-permittees
under the NPDES permit No
NMS000101

90 days from effective date of the permit or 180 days
from effective date of the permit if participating in
cooperative programs for one or more program
elements.

Class B: MS4s designated under 40
CFR 122.32(a)(1). Based on 2000
Decennial Census Map

90 days from effective date of the permit or 180 days
from effective date of the permit if participating in
cooperative programs for one or more program
elements.

Class C: MS4s designated under
40 CFR 122.26(a)(1)(v), 40 CFR
122.26(2)(9)(i)(C) or (D), or 40
CFR 122.32(a)(2) or MS4s newly
designated under 122.32(a)(1)
based on 2010 Decennial Census

180 days from effective date of the permit or notice of
designation, unless the notice

of designation grants a later date

or;

180 days from effective date of the permit if
participating in cooperative programs for one or more

Map program elements.

Class D: MS4s within Indian 180 days from effective date of the permit or notice of
Country Lands designed under 40 designation, unless the notice

CFR 122.26(a)(1)(V), of designation grants a later date

122.26(a)(9)(i)(C) or (D), or;

122.32(a)(1), or 122.32(a)(2) 180 days from effective date of the permit if
participating in cooperative programs for one or more

program elements.

See Appendix A for list of potential permittees in the Middle Rio Grande Watershed

New Operators. For new operators of all or a part of an already permitted MS4 (due to change on operator or
expansion of the MS4) who will take over implementation of the existing SWMP covering those areas, the NOI
must be submitted 30 days prior to taking over operational control of the MS4. Existing permittees who are
expanding coverage of their MS4 area (e.g., city annexes part of unincorporated county MS4) are not required
to submit a new NOI, but must comply with Part 1.D.6.d.

Submitting a Late NOI. MS4s not able to meet the NOI deadline in Table I and Part 1.B.1.b due to delays in
determining eligibility should notify EPA of the circumstance and progress to date at the address in Part 1.B.3
and then proceed with a late NOIl. MS4 operators are not prohibited from submitting an NOI after the dates
provided in Table 1 and Part I.B.1.b. If a late NOI is submitted, the authorization is only for discharges that
occur after permit coverage is effective. The permitting authority reserves the right to take appropriate
enforcement actions for any unpermitted discharges.

End of Administrative Continued Coverage under Previous Permit. Administrative continuance is triggered by a
timely reapplication. Discharges submitting an NOI for coverage under this permit are considered to have met
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2.

the timely reapplication requirement if NOI is submitted by the deadlines included in Table 1 of Part I.B.1. For
MS4s previously covered under either NMS000101 or NMR040000, continued coverage under those permits
ends: a) the day after the applicable deadline for submittal of an NOI if a complete NOI has not been submitted
or b) upon notice of authorization under this permit if a complete and timely NOI is submitted.

Contents of Notice of Intent. An MS4 operator eligible for coverage under this general permit must submit an NOI

to discharge under this general permit. The NOI will consist of a letter to EPA containing the following information
(see suggested EPA R6 MS4 NOI Format located in EPA website at
http://www.epa.gov/region6/water/npdes/sw/ms4/index.htm) and must be signed in accordance with Part IV.H of

this permit:

a.

The legal name of the MS4 operator and the name of the urbanized area and core municipality (or Indian
reservation/pueblo) in which the operator’s MS4 is located;

The full facility mailing address and telephone number;
The name and phone number of the person or persons responsible for overall coordination of the SWMP;

An attached location map showing the boundaries of the MS4 under the applicant’s jurisdiction. The map must
include streets or other demarcations so that the exact boundaries can be located;

The area of land served by the applicant’s MS4 (in square miles);
The latitude and longitude of the approximate center of the MS4;
The name(s) of the waters of the United States that receive discharges from the system.
If the applicant is participating in a cooperative program element or is relying on another entity to satisfy one or
more permit obligations (see Part 1.D.3), identify the entity(ies) and the element(s) the entity(ies) will be
implementing;
Information on each of the storm water minimum control measures in Part 1.D.5 of this permit and how the
SWMP will reduce pollutants in discharges to the Maximum Extent Practicable. For each minimum control
measure, include the following:
(i) Description of the best management practices (BMPs) that will be implemented;
(i) Measurable goals for each BMP; and

(iii) Time frames (i.e., month and year) for implementing each BMP;

Based on the requirements of Part I.A.3.b describe how the eligibility criteria for historic properties have been
met;

Indicate whether or not the MS4 discharges to a receiving water for which EPA has approved or developed a
TMDL. If so, describe how the eligibility requirements of Part 1.A.5.f and Part I.C.2 have been met.

Note: If an individual permittee or a group of permittees seeks an alternative sub-measureable goal for TMDL
controls under Part 1.C.2.b.(i).(c).B, the permittee or a group of permittees must submit a preliminary proposal
with the NOI. This proposal shall include, but is not limited to, the elements included in Appendix B under
Section B.2.

Signature and certification by an appropriate official (see Part 1\VV.H). The NOI must include the certification
statement from Part IV.H.4.
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3. Where to Submit. The MS4 operator must submit the signed NOI to EPA via e-mail at R6_MS4Permits@epa.gov
(note: there is an underscore between R6 and MS4) and NMED to the address provided in Part 111.D.4. See also
Part 111.D.4 to determine if a copy must be provided to a Tribal agency.

The following MS4 operators: AMAFCA, Sandoval County, Village of Corrales, City of Rio Rancho, Town of
Bernalillo, SSCAFCA, and ESCAFCA must submit the signed NOI to the Pueblo of Sandia to the address provided
in Part 111.D.4.

Note: See suggested EPA R6 MS4 NOI Format located in EPA website at
http://www.epa.gov/region6/water/npdes/sw/ms4/index.htm. A complete copy of the signed NOI should be
maintained on site. Electronic submittal of the documents required in the permit using a compatible Integrated
Compliance Information System (ICIS) format would be allowed if available.

4. Permittees with Cooperative Elements in their SWMP. Any MS4 that meets the requirements of Part I.A of this
general permit may choose to partner with one or more other regulated MS4 to develop and implement a SWMP or
SWMP element. The partnering MS4s must submit separate NOIs and have their own SWMP, which may
incorporate jointly developed program elements. If responsibilities are being shared as provided in Part 1.D.3 of this
permit, the SWMP must describe which permittees are responsible for implementing which aspects of each of the
minimum measures. All MS4 permittees are subject to the provisions in Part 1.D.6.

Each individual MS4 in a joint agreement implementing a permit condition will be independently assessed for
compliance with the terms of the joint agreement. Compliance with that individual MS4s obligations under the joint
agreement will be deemed compliance with that permit condition. Should one or more individual MS4s fail to
comply with the joint agreement, causing the joint agreement program to fail to meet the requirements of the permit,
the obligation of all parties to the joint agreement is to develop within 30 days and implement within 90 days an
alternative program to satisfy the terms of the permit.

C. SPECIAL CONDITIONS

1. Compliance with Water Quality Standards. Pursuant to Clean Water Act 8402(p)(3)(B)(iii) and 40 CFR
§122.44(d)(1), this permit includes provisions to ensure that discharges from the permittee’s MS4 do not cause or
contribute to exceedances of applicable surface water quality standards, in addition to requirements to control
discharges to the maximum extent practicable (MEP) set forth in Part .D. Permittees shall address stormwater
management through development of the SWMP that shall include the following elements and specific requirements

included in Part VI.

a. Permittee’s discharges shall not cause or contribute to an exceedance of surface water quality standards
(including numeric and narrative water quality criteria) applicable to the receiving waters. In determining
whether the SWMP is effective in meeting this requirement or if enhancements to the plan are needed, the
permittee shall consider available monitoring data, visual assessment, and site inspection reports.

b. Applicable surface water quality standards for discharges from the permittees’ MS4 are those that are approved
by EPA and any other subsequent modifications approved by EPA upon the effective date of this permit found
at New Mexico Administrative Code 820.6.4. Discharges from various portions of the MS4 also flow
downstream into waters with Pueblo of Isleta and Pueblo of Sandia Water Quality Standards;

c. The permittee shall notify EPA and the Pueblo of Isleta in writing as soon as practical but not later than thirty
(30) calendar days following each Pueblo of Isleta water quality standard exceedance at an in-stream sampling
location. In the event that EPA determines that a discharge from the MS4 causes or contributes to an
exceedance of applicable surface water quality standards and notifies the permittee of such an exceedance, the
permittee shall, within sixty (60) days of notification, submit to EPA, NMED, Pueblo of Isleta (upon request)
and Pueblo of Sandia (upon request), a report that describes controls that are currently being implemented and
additional controls that will be implemented to prevent pollutants sufficient to ensure that the discharge will no
longer cause or contribute to an exceedance of applicable surface water quality standards. The permittee shall
implement such additional controls upon notification by EPA and shall incorporate such measures into their
SWMP as described in Part 1.D of this permit. NMED or the affected Tribe may provide information
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documenting exceedances of applicable water quality standards caused or contributed to by the discharges
authorized by this permit to EPA Region 6 and request EPA take action under this paragraph.

d. Phase | Dissolved Oxygen Program (Applicable only to the COA and AMAFCA as a continuation of program
in 2012 NMS000101 individual permit): Within one year from effective date of the permit , the permittees shall
revise the May 1, 2012 Strategy to continue taking measures to address concerns regarding discharges to the
Rio Grande by implementing controls to eliminate conditions that cause or contribute to exceedances of
applicable dissolved oxygen water quality standards in waters of the United States. The permittees shall:

(i) Continue identifying structural elements, natural or man-made topographical and geographical formations,
MS4 operations activities, or oxygen demanding pollutants contributing to reduced dissolved oxygen in the
receiving waters of the Rio Grande. Both dry and wet weather discharges shall be addressed. Assessment
may be made using available data or collecting additional data;

(if) Continue implementing controls, and updating/revising as necessary, to eliminate structural elements or the
discharge of pollutants at levels that cause or contribute to exceedances of applicable water quality
standards for dissolved oxygen in waters of the United States;

(iii) To verify the remedial action in the North Diversion Channel Embayment, the COA and AMAFCA shall
continue sampling for DO and temperature until the data indicate the discharge does not exceed applicable
dissolved oxygen water quality standards in waters of the United States; and

(iv) Submit a revised strategy to FWS for consultation and EPA for approval from a year of effective date of the
permit and progress reports with the subsequent Annual Reports. Progress reports to include:

(@ Summary of data.

(b) Activities undertaken to identify MS4 discharge contribution to exceedances of applicable dissolved
oxygen water quality standards in waters of the United States. Including summary of findings of the
assessment required in Part 1.C.1.d.(i).

(c) Conclusions drawn, including support for any determinations.

(d) Activities undertaken to eliminate MS4 discharge contribution to exceedances of applicable dissolved
oxygen water quality standards in waters of the United States.

(e) Account of stakeholder involvement.

e. PCBs (Applicable only to the COA and AMAFCA as a continuation of program in 2012 NMS000101
individual permit and Bernalillo County): The permittee shall address concerns regarding PCBs in channel
drainage areas specified in Part 1.C.1.e.(vi) by developing or continue updating/revising and implementing a
strategy to identify and eliminate controllable sources of PCBs that cause or contribute to exceedances of
applicable water quality standards in waters of the United States. Bernalillo County shall submit the proposed
PCB strategy to EPA within two (2) years from the effective date of the permit and submit a progress report
with the third and with subsequent Annual Reports. COA and AMAFCA shall submit a progress report with the
first and with the subsequent Annual Reports. The progress reports shall include:

(i) Summary of data.
(if) Findings regarding controllable sources of PCBs in the channel drainages area specified in Part 1.C.1.e.(vi)
that cause or contribute to exceedances of applicable water quality standards in waters of the United States

via the discharge of municipal stormwater.

(iii) Conclusions drawn, including supporting information for any determinations.
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(iv) Activities undertaken to eliminate controllable sources of PCBs in the drainage areas specified in Part
I.C.1.e.(vi) that cause or contribute to exceedances of applicable water quality standards in waters of the
United States via the discharge of municipal stormwater including proposed activities that extend beyond
the five (5) year permit term.

(v) Account of stakeholder involvement in the process.
(vi) Channel Drainage Areas: The PCB strategy required in Part I.C.1.e is only applicable to:
COA and AMAFCA Channel Drainage Areas:

- San Jose Drain
- North Diversion Channel

Bernalillo County Channel Drainage Areas:
- Adobe Acres Drain

- Alameda Outfall Channel

- Paseo del Norte Outfall Channel

- Sanchez Farm Drainage Area

A cooperative strategy to address PCBs in the COA, AMAFCA and Bernalillo County’s drainage areas may be
developed between Bernalillo County, AMAFCA, and the COA. If a cooperative strategy is developed, the
cooperative strategy shall be submitted to EPA within three (3) years from the effective date of the permit and
submit a progress report with the fourth and with subsequent Annual Reports,

Note: COA and AMAFCA must continue implementing the existing PCB strategy until a new Cooperative PCB
Strategy is submitted to EPA.

f.  Temperature (Applicable only to the COA and AMAFCA as a continuation of program in 2012 NMS000101
individual permit): The permittees must continue assessing the potential effect of stormwater discharges in the
Rio Grande by collecting and evaluating additional data. If the data indicates there is a potential of stormwater
discharges contributing to exceedances of applicable temperature water quality standards in waters of the
United States, within thirty (30) days such as findings, the permittees must develop and implement a strategy to
eliminate conditions that cause or contribute to these exceedances. The strategy must include:

(i) Identify structural controls, post construction design standards, or pollutants contributing to raised
temperatures in the receiving waters of the Rio Grande. Both dry and wet weather discharges shall be
addressed. Assessment may be made using available data or collecting additional data;

(ii) Develop and implement controls to eliminate structural controls, post construction design standards, or the
discharge of pollutants at levels that cause or contribute to exceedances of applicable water quality
standards for temperature in waters of the United States; and

(iii) Provide a progress report with the first and with subsequent Annual Reports. The progress reports shall
include:

(@ Summary of data.

(b) Activities undertaken to identify MS4 discharge contribution to exceedances of applicable temperature
water quality standards in waters of the United States.

(c) Conclusions drawn, including supporting information for any determinations.

(d) Activities undertaken to reduce MS4 discharge contribution to exceedances of applicable temperature
water quality standards in waters of the United States.

(e) Accounting of stakeholder involvement.
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2. Discharges to Impaired Waters with and without approved TMDLs. Impaired waters are those that have been

identified pursuant to Section 303(d) of the Clean Water Act as not meeting applicable surface water quality
standards. This may include both waters with EPA-approved Total Maximum Daily Loads (TMDLs) and those for
which a TMDL has not yet been approved. For the purposes of this permit, the conditions for discharges to
impaired waters also extend to controlling pollutants in MS4 discharges to tributaries to the listed impaired waters in
the Middle Rio Grande watershed boundary identified in Appendix A.

a.

Discharges of pollutant(s) of concern to impaired water bodies for which there is an EPA approved total
maximum daily load (TMDL) are not eligible for this general permit unless they are consistent with the
approved TMDL. A water body is considered impaired for the purposes of this permit if it has been identified,
pursuant to the latest EPA approved CWA 8303(d) list, as not meeting New Mexico Surface Water Quality
Standards.

The permittee shall control the discharges of pollutant(s) of concern to impaired waters and waters with
approved TMDLs as provided in sections (i) and (ii) below, and shall assess the success in controlling those
pollutants.

(i) Discharges to Water Quality Impaired Water Bodies with an Approved TMDL

If the permittee discharges to an impaired water body with an approved TMDL (see Appendix B), where
stormwater has the potential to cause or contribute to the impairment, the permittee shall include in the
SWMP controls targeting the pollutant(s) of concern along with any additional or modified controls
required in the TMDL and this section. The SWMP and required annual reports must include information
on implementing any focused controls required to reduce the pollutant(s) of concern as described below:

(a) Targeted Controls: The SWMP submitted with the first annual report must include a detailed
description of all targeted controls to be implemented, such as identifying areas of focused effort or
implementing additional Best Management Practices (BMPs) that will be implemented to reduce the
pollutant(s) of concern in the impaired waters.

(b)

(©)

Measurable Goals: For each targeted control, the SWMP must include a measurable goal and an
implementation schedule describing BMPs to be implemented during each year of the permit term.
Where the impairment is for bacteria, the permittee must, at minimum comply with the activites and
schedules described in Table 1.a of Part 1.C.2.(iii).

Identification of Measurable Goal: The SWMP must identify a measurable goal for the pollutant(s) of
concern. The value of the measurable goal must be based on one of the following options:

A

If the permittee is subject to a TMDL that identifies an aggregate Waste Load Allocation (WLA)
for all or a class of permitted MS4 stormwater sources, then the SWMP may identify such WLA
as the measurable goal. Where an aggregate WLA measurable goal is used, all affected MS4
operators are jointly responsible for progress in meeting the measurable goal and shall (jointly or
individually) develop a monitoring/assessment plan. This program element may be coordinated
with the monitoring required in Part I11.A.

Alternatively, if multiple permittees are discharging into the same impaired water body with an
approved TMDL (which has an aggregate WLA for all permitted stormwater MS4s), the MS4s
may combine or share efforts, in consultation with/and the approval of NMED, to determine an
alternative sub-measurable goal derived from the WLA for the pollutant(s) of concern (e.g.,
bacteria) for their respective MS4. The SWMP must clearly define this alternative approach and
must describe how the sub-measurable goals would cumulatively support the aggregate WLA.
Where an aggregate WLA measurable goal has been broken into sub-measurable goals for
individual MS4s, each permittee is only responsible for progress in meeting its WLA sub-
measurable goal.
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C. If the permittee is subject to an individual WLA specifically assigned to that permittee, the
measurable goal must be the assigned WLA. Where WLAs have been individually assigned, or
where the permittee is the only regulated MS4 within the urbanized area that is discharging into
the impaired watershed with an approved TMDL, the permittee is only responsible for progress in
meeting its WLA measurable goal.

(d) Annual Report: The annual report must include an analysis of how the selected BMPs have been

(€)

(f)

effective in contributing to achieving the measurable goal and shallll include graphic representation of
pollutant trends, along with computations of annual percent reductions achieved from the baseline
loads and comparisons with the target loads.

Impairment for Bacteria: If the pollutant of concern is bacteria, the permittee shall include focused
BMPs addressing the five areas below, as applicable, in the SWMP and implement as appropriate. If a
TMDL Implementation Plan (a plan created by the State or a Tribe) is available, the permittee may
refer to the TMDL Implementation Plan for appropriate BMPs. The SWMP and annual report must
include justification for not implementing a particular BMP included in the TMDL Implementation
Plan. The permittee may not exclude BMPs associated with the minimum control measures required
under 40 CFR 8§122.34 from their list of proposed BMPs. The BMPs shall, as appropriate, address the
following:

A. Sanitary Sewer Systems
- Make improvements to sanitary sewers;
- Address lift station inadequacies;
- Identify and implement operation and maintenance procedures;
- Improve reporting of violations; and
- Strengthen controls designed to prevent over flows

B. On-site Sewage Facilities (for entities with appropriate jurisdiction)
- ldentify and address failing systems; and
- Address inadequate maintenance of On-Site Sewage Facilities (OSSFs).

C. lllicit Discharges and Dumping
- Place additional effort to reduce waste sources of bacteria; for example, from septic systems,
grease traps, and grit traps.

D. Animal Sources
- Expand existing management programs to identify and target animal sources such as zoos, pet
waste, and horse stables.

E. Residential Education: Increase focus to educate residents on:
- Bacteria discharging from a residential site either during runoff events or directly;
- Fats, oils, and grease clogging sanitary sewer lines and resulting overflows;
- Decorative ponds; and
- Pet waste.

Monitoring or Assessment of Progress: The permittee shall monitor or assess progress in achieving
measurable goals and determining the effectiveness of BMPs, and shall include documentation of this
monitoring or assessment in the SWMP and annual reports. In addition, the SWMP must include
methods to be used. This program element may be coordinated with the monitoring required in Part
I1I.A. The permittee may use the following methods either individually or in conjunction to evaluate
progress towards the measurable goal and improvements in water quality as follows:

A. Evaluating Program Implementation Measures: The permittee may evaluate and report progress
towards the measurable goal by describing the activities and BMPs implemented, by identifying
the appropriateness of the identified BMPs, and by evaluating the success of implementing the
measurable goals. The permittee may assess progress by using program implementation indicators
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such as: (1) number of sources identified or eliminated; (2) decrease in number of illegal dumping;
(3) increase in illegal dumping reporting; (4) number of educational opportunities conducted; (5)
reductions in SSOs; or, 6) increase in illegal discharge detection through dry screening, etc.; and

B. Assessing Improvements in Water Quality: The permittee may assess improvements in water
quality by using available data for segment and assessment units of water bodies from other
reliable sources, or by proposing and justifying a different approach such as collecting additional
instream or outfall monitoring data, etc. Data may be acquired from NMED, local river authorities,
partnerships, and/or other local efforts as appropriate. Progress towards achieving the measurable
goal shall be reported in the annual report. Annual reports shall report the measurable goal and the
year(s) during the permit term that the MS4 conducted additional sampling or other assessment
activities.

(g) Observing no Progress towards the Measurable Goal: If, by the end of the third year from the effective

date of the permit, the permittee observes no progress toward the measurable goal either from program
implementation or water quality assessments, the permittee shall identify alternative focused BMPs
that address new or increased efforts towards the measurable goal. As appropriate, the MS4 may
develop a new approach to identify the most significant sources of the pollutant(s) of concern and shall
develop alternative focused BMPs (this may also include information that identifies issues beyond the
MS4’s control). These revised BMPs must be included in the SWMP and subsequent annual reports.

Where the permittee originally used a measurable goal based on an aggregated WLA, the permittee
may combine or share efforts with other MS4s discharging to the same impaired stream segment to
determine an alternative sub-measurable goal for the pollutant(s) of concern for their respective MS4s,
as described in Part 1.C.2.b.(i).(c).B above. Permittees must document, in their SWMP for the next
permit term, the proposed schedule for the development and subsequent adoption of alternative sub-
measurable goals for the pollutant(s) of concern for their respective MS4s and associated assessment of
progress in meeting those individual goals.

(ii) Discharges Directly to Water Quality Impaired Water Bodies without an Approved TMDL :

The permittee shall also determine whether the permitted discharge is directly to one or more water quality
impaired water bodies where a TMDL has not yet been approved by NMED and EPA. If the permittee
discharges directly into an impaired water body without an approved TMDL, the permittee shall perform
the following activities:

(@)

(b)

Discharging a Pollutant of Concern: The permittee shall:

A. Determine whether the MS4 may be a source of the pollutant(s) of concern by referring to the
CWA 8303(d) list and then determining if discharges from the MS4 would be likely to
contain the pollutant(s) of concern at levels of concern. The evaluation of CWA 8§303(d) list
parameters should be carried out based on an analysis of existing data (e.g., lllicit Discharge
and Improper Disposal Program) conducted within the permittee’s jurisdiction.

B. Ensure that the SWMP includes focused BMPs, along with corresponding measurable goals,
that the permittee will implement, to reduce, the discharge of pollutant(s) of concern that
contribute to the impairment of the water body. (note: Only applicable if the permittee
determines that the MS4 may discharge the pollutant(s) of concern to an impaired water body
without a TMDL. The SWMP submitted with the first annual report must include a detailed
description of proposed controls to be implemented along with corresponding measurable
goals.

C. Amend the SWMP to include any additional BMPs to address the pollutant(s) of concern.

Impairment for Bacteria: Where the impairment is for bacteria, the permittee shall identify potential
significant sources and develop and implement targeted BMPs to control bacteria from those sources

(see Part 1.C.2.b.(i).(e).A through E.. The permittee must, at minimum comply with the activities and
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schedules described in Table 1.a of Part I.C.2.(iii). The annual report must include information on
compliance with this section, including results of any sampling conducted by the permittee.

Note: Probable pollutant sources identified by permittees should be submitted to NMED on the

following form: ftp://ftp.nmenv.state.nm.us/www/swgb/Surveys/PublicProbableSourcel DSurvey.pdf

(©) Impairment for Nutrients: Where the impairment is for nutrients (e.g., nitrogen or phosphorus), the
permittee shall identify potential significant sources and develop and implement targeted BMPs to
control nutrients from potential sources. The permittee must, at minimum comply with the activities
and schedules described in Table 1.b of Part I.C,2, (iii). The annual report must include information on
compliance with this section, including results of any sampling conducted by the permittee.

(d) Impairment for Dissolved Oxygen: See Endangered Species Act (ESA) Requirements in Part 1.C.3.

These program elements may be coordinated with the monitoring required in Part I11.A.

(iii) Program Development and Implementation Schedules: Where the impairment is for nutrient constituent

(e.g., nitrogen or phosphorus) or bacteria, the permittee must at minimum comply with the activities and

schedules in Table 1.a and Table 1.b.

Table 1.a.  Pre-TMDL Bacteria Program Development and Implementation Schedules
Class Permittee

Activity B C D Cooperative (*)
A Phase 11 MS4s New Phase 11 MS4s within Any Permittee

Phase | MS4s MS4s (2010 Indian Lands with cooperative

(2000 Census) .
Census **) programs
Identify potential significant Ten (10) months | Ten (10) months | One (1) year One (1) year Sixteen (16)

sources of the pollutant of
concern entering your MS4

from effective
date of permit

from effective
date of permit

from effective
date of permit

from effective
date of permit

months from
effective date of
permit

Develop (or modify an existing
program ***) and implement a
public education program to
reduce the discharge of bacteria
in municipal storm water
contributed by (if applicable) by
pets, recreational and exhibition
livestock, and zoos.

Twelve (12)
months from
effective date of
permit

Twelve (12)
months from
effective date of
permit

Fourteen (14)
months from

effective date
of permit

Fourteen (14)
months from

effective date
of permit

Sixteen (16)
months from
effective date of
permit

Develop (or modify an existing
program ***) and implement a
program to reduce the discharge
of bacteria in municipal storm
water contributed by areas within
your MS4 served by on-site
wastewater treatment systems.

Fourteen (14)
months from
effective date of
permit

Fourteen (14)
moths from
effective date of
permit

Sixteen (16)
months from
effective date
of permit

Sixteen (16)
months from
effective date
of permit

Eighteen (18)
months from
effective date of
permit

Review results to date from the
Ilicit Discharge Detection and
Elimination program (see Part
1.D.5.e) and modify as necessary
to prioritize the detection and
elimination of discharges
contributing bacteria to the MS4

Fourteen (14)
months from
effective date of
permit

Fourteen (14)
months from
effective date of
permit

Sixteen (16)
months from
effective date
of permit

Sixteen (16)
months from
effective date
of permit

Eighteen (18)
months from
effective date of
permit
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Develop (or modify an existing
program ***) and implement a
program to reduce the discharge
of bacteria in municipal storm
water contributed by other
significant source identified in

Sixteen (16)
months from
effective date of
permit

Sixteen (16)
months from
effective date of
permit

Eighteen (18)
months from
effective date

Eighteen (18)
months from
effective date

Twenty (20)
months from
effective date of

the Illicit Discharge Detection of permit of permit permit
and Elimination program (see

Part 1.D.5.e)

Include in the Annual Reports Update as Update as Update as Update as Update as
progress on program necessary necessary necessary necessary necessary

implementation and reducing the
bacteria and updates their
measurable goals as necessary

(*) During development of cooperative programs, the permittee must continue to implement existing

programs

(**) or MS4s designated by the Director
(***) Permittees previously covered under permit NMS000101 or NMR040000
Note: The deadlines established in this table may be extended by the Director for any MS4 designated as
needing a permit after issuance of this permit to accommodate expected date of permit coverage.

Table 1.b.  Pre-TMDL Nutrient Program Development and Implementation Schedules
Class Permittee
Activity B C D Cooperative (*)
A Phase 11 MS4s New Phase 11 MS4s within Any Permittee
Phase | MS4s MS4s (2010 Indian Lands with cooperative
(2000 Census) .
Census **) programs
Identify potential significant Ten (10) months | Ten (10) months | One (1) year One (1) year Sixteen (16)

sources of the pollutant of
concern entering your MS4

from effective
date of permit

from effective
date of permit

from effective
date of permit

from effective
date of permit

months from
effective date of
permit

Develop (or modify an existing
program ***) and implement a
public education program to
reduce the discharge of pollutant
of concern in municipal storm
water contributed by residential
and commercial use of fertilizer

Ten (10) months
from effective
date of permit

Ten (10) months
from effective
date of permit

One (1) year
from effective
date of permit

One (1) year
from effective
date of permit

Sixteen (16)
months from
effective date of
permit

Develop (or modify an existing
program ***) and implement a
program to reduce the discharge
of the pollutant of concern in
municipal storm water
contributed by fertilizer use at
municipal operations (e.g., parks,
roadways, municipal facilities)

One (1) year
from effective
date of permit

One (1) year
from effective
date of permit

Sixteen (16)
months from
effective date
of permit

Sixteen (16)
months from
effective date
of permit

Eighteen (18)
months from
effective date of
permit
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Develop (or modify an existing
program ***) and implement a
program to reduce the discharge
of the pollutant of concern in
municipal storm water
contributed by municipal and
private golf courses within your
jurisdiction

One (1) year
from effective
date of permit

One (1)year from
effective date of
permit

Sixteen (16)
months from
effective date
of permit

Sixteen (16)
months from
effective date
of permit

Eighteen (18)
months from
effective date of
permit

Develop (or modify an existing
program ***) and implement a
program to reduce the discharge
of the pollutant of concern in
municipal storm water
contributed by other significant
source identified in the Illicit

One (1) year
from effective
date of permit

One (1) year
from effective
date of permit

Sixteen (16)
months from
effective date

Sixteen (16)
months from
effective date

Eighteen (18)
months from
effective date of

Discharge Detection and of permit of permit permit
Elimination program (see Part

1.D.5.¢)

Include in the Annual Reports Update as Update as Update as Update as Update as
progress on program necessary necessary necessary necessary necessary

implementation and reducing the
nutrient pollutant of concern and
updates their measurable goals

(*) During development of cooperative programs, the permittee must continue to implement existing

programs

(**) or MS4s designated by the Director
(***) Permittees previously covered under permit NMS000101 or NMR040000
Note: The deadlines established in this table may be extended by the Director for any MS4 designated as
needing a permit after issuance of this permit to accommodate expected date of permit coverage.

These program elements may be coordinated with the monitoring required in Part I11.A.

3. Endangered Species Act (ESA) Requirements. Consistent with U.S. FWS Biological Opinion dated August 21,

2014 to ensure actions required by this permit are not likely to jeopardize the continued existence of any currently
listed as endangered or threatened species or adversely affect its critical habitat, permittees shall meet the following

requirements and include them in the SWMP:

a. Dissolved Oxygen Strategy in the Receiving Waters of the Rio Grande:

(i) The permittees must identify (or continue identifying if previously covered under permit NMS000101)
structural controls, natural or man-made topographical and geographical formations, MS4 operations, or
oxygen demanding pollutants contributing to reduced dissolved oxygen in the receiving waters of the Rio
Grande. The permittees shall implement controls, and update/revise as necessary, to eliminate discharge of
pollutants at levels that cause or contribute to exceedances of applicable water quality standards for
dissolved oxygen in waters of the Rio Grande. The permittees shall submit a summary of findings and a
summary of activities undertaken under Part 1.C.3.a.(i) with each Annual Report. The SWMP submitted
with the first and fourth annual reports must include a detailed description of controls implemented (or/and
proposed control to be implemented) along with corresponding measurable goals. (Applicable to all

permittees).

(if) Asrequired in Part 1.C.1.d, the COA and AMAFCA shall revise the May 1, 2012 Strategy for dissolved
oxygen to address dissolved oxygen at the North Diversion Channel Embayment and/or other MS4
locations. The permittees shall submit the revised strategy to FWS and EPA for approval within a year of
permit issuance and progress reports with the subsequent Annual Reports (see also Part 1.C.1.d.(iv)). The
permittees shall ensure that actions to reduce pollutants or remedial activities selected for the North
Diversion Channel Embayment and its watershed are implemented such that there is a reduction in
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frequency and magnitude of all low oxygen storm water discharge events that occur in the Embayment or
downstream in the MRG as indicated in Table 1.c. Actions to meet the year 3 measurable goals must be
taken within 2 years from the effective date of the permit. Actions to meet the year 5 measurable goals
must be taken within 4 years from the effective date of the permit.

Table 1.c Measurable Goals of Anoxic and Hypoxia Levels Measured by Permit Year

Permit Year Anoxic Events*, max Hypoxic Events**, max
Year 1 18 36
Year 2 18 36
Year 3 9 18
Year 4 9 18
Year 5 4 9
Notes:

* Anoxic Events: See Appendix G, for oxygen saturation and dissolved oxygen concentrations at
various water temperatures and atmospheric pressures for the North Diversion Channel area that
are considered anoxic and associated with the Rio Grande Silvery minnow lethality.

** Hypoxic Events: See Appendix for G, for oxygen saturation and dissolved oxygen
concentrations at various water temperatures and atmospheric pressures for the North Diversion
Channel area that are considered hypoxic and associated with the Rio Grande silvery minnow
harassment.

(@) The revised strategy shall include:

A. A Monitoring Plan describing all procedures necessary to continue conducting continuous

B.

monitoring of dissolved oxygen (DO) and temperature in the North Diversion Channel
Embayment and at one (1) location in the Rio Grande downstream of the mouth of the North
Diversion Channel within the action area (e.g., Central Bridge). The monitoring plan to be
developed will describe the methodology used to assure its quality, and will identify the means
necessary to address any gaps that occur during monitoring, in a timely manner (that is, within 24
to 48 hours).

A Quality Assurance and Quality Control (QA/QC) Plan describing all standard operating
procedures, quality assurance and quality control plans, maintenance, and implementation
schedules that will assure timely and accurate collection and reporting of water temperature,
dissolved oxygen, oxygen saturation, and flow. The QA/QC plan should include all procedures for
estimating oxygen data when any oxygen monitoring equipment fail. Until a monitoring plan with
quality assurance and quality control is submitted by EPA, any data, including any provisional or
incomplete data from the most recent measurement period (e.g. if inoperative monitoring
equipment for one day, use data from previous day) shall be used as substitutes for all values in
the calculations for determinations of incidental takes. Given the nature of the data collected as
surrogate for incidental take, all data, even provisional data (e.g., oxygen/water temperature data,
associated metadata such as flows, date, times), shall be provided to the Service in a spreadsheet
or database format within two weeks after formal request.

(b) Reporting: The COA and AMAFCA shall provide

A. An Annual Incidental Take Report to EPA and the Service that includes the following

information: beginning and end date of any qualifying stormwater events, dissolved oxygen values
and water temperature in the North Diversion Channel Embayment, dissolved oxygen values and
water temperature at a downstream monitoring station in the MRG, flow rate in the North
Diversion Channel, mean daily flow rate in the MRG, evaluation of oxygen and temperature data
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as either anoxic or hypoxic using Table 2 of the BO, and estimate the number of silvery minnows
taken based on Appendix A of the BO. Electronic copy of The Annual Incidental Take Report
should be provided with the Annual Report required under Part 111.B no later than December 1 for
the proceeding calendar year.

B. A summary of data and findings with each Annual Report to EPA and the Service. All data
collected (including provisional oxygen and water temperature data, and associated metadata),
transferred, stored, summarized, and evaluated shall be included in the Annual Report. If
additional data is requested by EPA or the Service, The COA and AMAFCA shall provide such as
information within two weeks upon request,

The revised strategy required under Part 1.C.3.a.(ii),the Annual Incidental Take Reports required
under Part 1.C.3.a.(ii).(b).A, and Annual Reports required under Part 111.B can be submitted to
FWS via e-mail nmesfo@fws.gov and joel lusk@fws.gov, or by mail to the New Mexico
Ecological Services field office, 2105 Osuna Road NE, Albuquerque, New Mexico 87113. (Only
Applicable to the COA and AMAFCA

b. Sediment Pollutant L oad Reduction Strategy (Applicable to all pemittees): The permittee must develop,

implement, and evaluate a sediment pollutant load reduction strategy to assess and reduce pollutant loads
associated with sediment (e.g., metals, etc. adsorbed to or traveling with sediment, as opposed to clean
sediment) into the receiving waters of the Rio Grande. The strategy must include the following elements:

(i)

(i)

Sediment Assessment: The permittee must identify and investigate areas within its jurisdiction that may be
contributing excessive levels (e.g., levels that may contribute to exceedance of applicable Water Quality
Standards) of pollutants in sediments to the receiving waters of the Rio Grande as a result of stormwater
discharges. The permittee must identify structural elements, natural or man-made topographical and
geographical formations, MS4 operations activities, and areas indicated as potential sources of sediments
pollutants in the receiving waters of the Rio Grande. At the time of assessment, the permittee shall record
any observed erosion of soil or sediment along ephemeral channels, arroyos, or stream banks, noting the
scouring or sedimentation in streams. The assessment should be made using available data from federal,
state, or local studies supplemented as necessary with collection of additional data. The permittee must
describe, in the first annual report, all standard operating procedures, quality assurance plans to assure that
accurate data are collected, summarized, evaluated and reported.

Estimate Baseline Loading: Based on the results of the sediment pollutants assessment required in Part
1.C.3.b.(i) above the permittee must provide estimates of baseline total sediment loading and relative
potential for contamination of those sediments by urban activities for drainage areas, sub-watersheds,
Impervious Areas (1As), and/or Directly Connected Impervious Area (DCIAS) draining directly to a surface
waterbody or other feature used to convey waters of the United States. Sediment loads may be provided for
targeted areas in the entire Middle Rio Grande Watershed (see Appendix A) using an individual or
cooperative approach. Any data available and/or preliminary numeric modeling results may be used in
estimating loads.

(iii) Targeted Controls: Include a detailed description of all proposed targeted controls and BMPs that will be

implemented to reduce sediment pollutant loads calculated in Partl.C.3.b.(ii) above during the next ten (10)
years of permit issuance. For each targeted control, the permittee must include interim measurable goals
(e.g., interim sediment pollutant load reductions) and an implementation and maintenance schedule,
including interim milestones, for each control measure, and as appropriate, the months and years in which
the MS4 will undertake the required actions. Any data available and/or preliminary numeric modeling
results may be used in establishing the targeted controls, BMPs, and interim measurable goals. The
permittee must prioritize pollutant load reduction efforts and target areas (e..g. drainage areas, sub-
watersheds, 1As, DCIASs) that generate the highest annual average pollutant loads.

(iv) Monitoring and Interim Reporting: The permittee shall monitor or assess progress in achieving interim

measurable goals and determining the effectiveness of BMPs, and shall include documentation of this
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monitoring or assessment in the SWMP and annual reports. In addition, the SWMP must include methods
to be used. This program element may be coordinated with the monitoring required in Part I11.A.

(v) Progress Evaluation and Reporting: The permittee must assess the overall success of the Sediment Pollutant
Load Reduction Strategy and document both direct and indirect measurements of program effectiveness in
a Progress Report to be submitted with the fifth Annual Report. Data must be analyzed, interpreted, and
reported so that results can be applied to such purposes as documenting effectiveness of the BMPs and
compliance with the ESA requirements specified in Part 1.C.3.b. The Progress Report must include:

(@) A list of species likely to be within the action area:
(b) Type and number of structural BMPs installed;

(c) Evaluation of pollutant source reduction efforts;

(d) Any recommendation based on program evaluation;

(e) Description of how the interim sediment load reduction goals established in Part 1.C.3.b.(iii) were
achieved; and

(f) Future planning activities needed to achieve increase of sediment load reduction required in Part
1.C.3.d.(iii).

(vi) Critical Habitat (Applicable to all permittees): Verify that the installation of stormwater BMPs will not
occur in or adversely affect currently listed endangered or threatened species critical habitat by reviewing
the activities and locations of stormwater BMP installation within the location of critical habitat of
currently listed endangered or threatened species at the U.S. Fish and Wildlife service website
http://criticalhabitat.fws.gov/crithab/.

D. STORMWATER MANAGEMENT PROGRAM (SWMP)

1.

General Reqguirements. The permittee must develop, implement, and enforce a SWMP

designed to reduce the discharge of pollutants from a MS4 to the maximum extent practicable (MEP), to protect
water quality (including that of downstream state or tribal waters), and to satisfy applicable surface water quality
standards. The permittees shall continue implementation of existing SWMPs, and where necessary modify or revise
existing elements and/or develop new elements to comply with all discharges from the MS4 authorized in Part . A.
The updated SWMP shall satisfy all requirements of this permit, and be implemented in accordance with Section
402(p)(3)(B) of the Clean Water Act (Act), and the Stormwater Regulations (40 CFR §122.26 and §122.34). This
permit does not extend any compliance deadlines set forth in the previous permits (NMS000101 with effective date
March 1, 2012 and permits No: NM NMR040000 and NMR040001 with effective date July 1, 2007).

If a permittee is already in compliance with one or more requirements in this section because it is already subject to
and complying with a related local, state, or federal requirement that is at least as stringent as this permit's
requirement, the permittee may reference the relevant requirement as part of the SWMP and document why this
permit's requirement has been satisfied. Where this permit has additional conditions that apply, above and beyond
what is required by the related local, state, or federal requirement, the permittee is still responsible for complying
with these additional conditions in this permit.

Legal Authority. Each permittee shall implement the legal authority granted by the State or Tribal Government to
control discharges to and from those portions of the MS4 over which it has jurisdiction. The difference in each co-
permittee’s jurisdiction and legal authorities, especially with respect to third parties, may be taken into account in
developing the scope of program elements and necessary agreements (i.e. Joint Powers Agreement, Memorandum of
Agreement, Memorandum of Understanding, etc.). Permittees may use a combination of statute, ordinance, permit,
contract, order, interagency or inter-jurisdictional agreement(s) with other permittees to:
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Control the contribution of pollutants to the MS4 by stormwater discharges associated with industrial activity
and the quality of stormwater discharged from sites of industrial activity (applicable only to MS4s located
within the corporate boundary of the COA);

Control the discharge of stormwater and pollutants associated with land disturbance and development activities,
both during the construction phase and after site stabilization has been achieved (post-construction), consistent
with Part 1.D.5.a and Part 1.D.5.b;

Prohibit illicit discharges and sanitary sewer overflows to the MS4 and require removal of such discharges
consistent with Part 1.D.5.e;

Control the discharge of spills and prohibit the dumping or disposal of materials other than stormwater (e.g.
industrial and commercial wastes, trash, used motor vehicle fluids, leaf litter, grass clippings, animal wastes,
etc.) into the MS4;

Control, through interagency or inter-jurisdictional agreements among permittees, the contribution of pollutants
from one (1) portion of the MS4 to another;

Require compliance with conditions in ordinances, permits, contracts and/or orders; and

Carry out all inspection, surveillance and monitoring procedures necessary to maintain compliance with permit
conditions.

Shared Responsibility and Cooperative Programs.

a.

C.

The SWMP, in addition to any interagency or inter-jurisdictional agreement(s) among permittees, (e.g., the
Joint Powers Agreement to be entered into by the permittees), shall clearly identify the roles and responsibilities
of each permittee.

Implementation of the SWMP may be achieved through participation with other permittees, public agencies, or
private entities in cooperative efforts to satisfy the requirements of Part 1.D in lieu of creating duplicate program
elements for each individual permittee.

(i) Implementation of one or more of the control measures may be shared with another entity, or the entity
may fully take over the measure. A permittee may rely on another entity only if:

(@) the other entity, in fact, implements the control measure;

(b) the control measure, or component of that measure, is at least as stringent as the corresponding permit
requirement; or,

(c) the other entity agrees to implement the control measure on the permittee’s behalf. Written acceptance
of this obligation is expected. The permittee must maintain this obligation as part of the SWMP
description. If the other entity agrees to report on the minimum measure, the permittee must supply
the other entity with the reporting requirements in Part I11.D of this permit. The permittee remains
responsible for compliance with the permit obligations if the other entity fails to implement the control
measure component.

Each permittee shall provide adequate finance, staff, equipment, and support capabilities to fully implement its
SWMP and all requirements of this permit.

Measurable Goals. The permittees shall control the discharge of pollutants from its MS4. The permittee shall

implement the provisions set forth in Part 1.D.5 below, and shall at a minimum incorporate into the SWMP the
control measures listed in Part I.D.5 below. The SWMP shall include measurable goals, including interim
milestones, for each control measure, and as appropriate, the months and years in which the MS4 will undertake the
required actions and the frequency of the action.
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5. Control Measures.

a. Construction Site Stormwater Runoff Control.

(i) The permittee shall develop, revise, implement, and enforce a program to reduce pollutants in any
stormwater runoff to the MS4 from construction activities that result in a land disturbance of greater than or
equal to one acre. Reduction of stormwater discharges from construction activity disturbing less than one
acre must be included in the program if that construction activity is part of a larger common plan of
development or sale that would disturb one acre or more. Permittees previously covered under permit
NMS000101 or NMR040000 must continue existing programs, updating as necessary, to comply with
the requirements of this permit. (Note: Highway Departments and Flood Control Authorities may only
apply the construction site stormwater management program to the permittees’s own construction projects)

(if) The program must include the development, implementation, and enforcement of, at a minimum:

(@) An ordinance or other regulatory mechanism to require erosion and sediment controls, as well as
sanctions to ensure compliance, to the extent allowable under State, Tribal or local law;

(b) Requirements for construction site operators to implement appropriate erosion and sediment control
best management practices (both structural and non-structural);

(c) Requirements for construction site operators to control waste such as, but not limited to, discarded
building materials, concrete truck washout, chemicals, litter, and sanitary waste at the construction site
that may cause adverse impacts to water quality (see EPA guidance at
http://cfpub.epa.gov/npdes/stormwater/menuofbmps/index.cfm?action=browse&Rbutton=detail&bmp
=117);

(d) Procedures for site plan review which incorporate consideration of potential water quality impacts.
The site plan review must be conducted prior to commencement of construction activities, and include
a review of the site design, the planned operations at the construction site, the planned control
measures during the construction phase (including the technical criteria for selection of the control
measures), and the planned controls to be used to manage runoff created after the development;

(e) Procedures for receipt and consideration of information submitted by the public;

(f) Procedures for site inspection (during construction) and enforcement of control measures, including
provisions to ensure proper construction, operation, maintenance, and repair. The procedures must
clearly define who is responsible for site inspections; who has the authority to implement enforcement
procedures; and the steps utilized to identify priority sites for inspection and enforcement based on the
nature of the construction activity, topography, and the characteristics of soils and the quality of the
receiving water. If a construction site operator fails to comply with procedures or policies established
by the permittee, the permittee may request EPA enforcement assistance. The site inspection and
enforcement procedures must describe sanctions and enforcement mechanism(s) for violations of
permit requirements and penalties with detail regarding corrective action follow-up procedures,
including enforcement escalation procedures for recalcitrant or repeat offenders. Possible sanctions
include non-monetary penalties (such as stop work orders and/or permit denials for non-compliance),
as well as monetary penalties such as fines and bonding requirements;

(g) Procedures to educate and train permittee personnel involved in the planning, review, permitting,
and/or approval of construction site plans, inspections and enforcement. Education and training shall
also be provided for developers, construction site operators, contractors and supporting personnel,
including requiring a stormwater pollution prevention plan for construction sites within the permitee’s
jurisdiction;

(h) Procedures for keeping records of and tracking all regulated construction activities within the MS4, i.e.
site reviews, inspections, inspection reports, warning letters and other enforcement documents. A
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summary of the number and frequency of site reviews, inspections (including inspector’s checklist for
oversight of sediment and erosion controls and proper disposal of construction wastes) and
enforcement activities that are conducted annually and cumulatively during the permit term shall be
included in each annual report; and

(iif) Annually conduct site inspections of 100 percent of all construction projects cumulatively disturbing one

(1) or more acres within the MS4 jurisdiction. Site inspections are to be followed by any necessary
compliance or enforcement action. Follow-up inspections are to be conducted to ensure corrective
maintenance has occurred; and, all projects must be inspected at completion for confirmation of final
stabilization.

(iv) The permittee must coordinate with all departments and boards with jurisdiction over the planning, review,

(v)

permitting, or approval of public and private construction projects/activities within the permit area to ensure
that the construction stormwater runoff controls eliminate erosion and maintain sediment on site. Planning
documents include, but are not limited to: comprehensive or master plans, subdivision ordinances, general
land use plan, zoning code, transportation master plan, specific area plans, such as sector plan, site area
plans, corridor plans, or unified development ordinances.

The site plan review required in Part 1.D.5.a.(ii)(d) must include an evaluation of opportunities for use of
GI/LID/Sustainable practices and when the opportunity exists, encourage project proponents to incorporate
such practices into the site design to mimic the pre-development hydrology of the previously undeveloped
site. For purposes of this permit, pre-development hydrology shall be met according to Part 1.D.5.b of this
permit. (consistent with any limitations on that capture). Include a reporting requirement of the number of
plans that had opportunities to implement these practices and how many incorporated these practices.

(vi) The permittee must include in the SWMP a description of the mechanism(s) that will be utilized to comply

with each of the elements required in Part 1.D.5.a.(i) throughout Part 1.D.5.a.(v), including description of
each individual BMP (both structural or non-structural) or source control measures and its corresponding
measurable goal.

(vii) The permittee shall assess the overall success of the program, and document the program effectiveness in

the annual report. The permittee must include in each annual report;

(@) A summary of the frequency of site reviews, inspections and enforcement activities that are conducted
annually and cumulatively during the permit term.

(b) The number of plans that had the opportunity to implement GI/LID/Sustainable practices and how
many incorporated the practices.

Program Flexibility Elements

(viii)  The permittee may use storm water educational materials locally developed or provided by the
EPA (refer to http://water.epa.gov/polwaste/npdes/swbmp/index.cfm,
http://www.epa.gov/smartgrowth/parking.htm, http://www.epa.gov/smartgrowth/stormwater.htm),
the NMED, environmental, public interest or trade organizations, and/or other MS4s.

(ix) The permittee may develop or update existing construction handbooks (e.g., the COA NPDES
Stormwater Management Guidelines for Construction and Industrial Activities Handbook) to be
consistent with promulgated construction and development effluent limitation guidelines.

(x) The construction site inspections required in Part 1.D.5.a.(iii) may be carried out in conjunction with
the permittee’s building code inspections using a screening prioritization process.
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Table 2. Construction Site Stormwater Runoff Control - Program Development and Implementation Schedules

Permittee Class

Cooperative (*)

Activity B c D
PhaseAI\MS4s Phase |1 MS4s New Phase Il MS4s Il\rfdslizvl\f;:g]s vﬁ?ﬁ/ (z)i)r::rtz:fi?/e
(2000 Census) (2010 Census **)
programs

De\_/elopment of an Ten (10) Ten (10) Eighteen (18)
ordinance or other One (1) year from One (1) year

. months from months from - . months from
regulatory mechanism . . effective date of from effective .

N effective date | effective date of . . effective date of
as required in Part of permit ermit permit date of permit the permit
1.D.5.a.(ii)(a) P P P
Develop requirements Ten (10) Thirteen (13) Sixteen (16) Eighteen (18)

and procedures as
required in Part
1.D.5.a.(ii)(b) through

months from
effective date

months from
effective date of

Sixteen (16) months
from effective date
of permit

months from
effective date of

months from
effective date of

in Part 1.D.5.a.(ii)(h) of permit permit permit permit

Annually conduct site

inspections of 100 . . .

percent of all Ten (10) Start Thirteen Start Sixteen (16) Start eighteen Start two (2) years

construction projects
cumulatively disturbing
one (1) or more acres as
required in Part
1.D.5.a.(iii)

months from
effective date
of permit

(13) months
from effective
date of permit
and annually
thereafter

months from
effective date of
permit and annually
thereafter

(18) months

from effective
date of permit
and thereafter

from effective date
of permit and
thereafter

Coordinate with all
departments and boards
with jurisdiction over
the planning, review,
permitting, or approval
of public and private
construction
projects/activities
within the permit area
as required in Part
I.D.5.a.(iv)

Ten (10)
months from
effective date
of permit

Ten (10) months
from effective
date of permit

Twelve (12) months
from effective date
of permit

Twelve (12)
months from
effective date of
permit

Fourteen (14)
months from
effective date of
permit

Evaluation of
GI/LID/Sustainable
practices in site plan
reviews as required in

Ten (10)
months from
effective date

Ten (10) months
from effective
date of permit

Twelve (12) months
from effective date
of permit

Twelve (12)
months from
effective date of
permit

Fourteen (14)
months from
effective date of
permit

Part 1.D.5.a.(v) of permit

Update the SWMP

document and annual Update as Update as Update as necessary | Update as Update as
report as required in necessary necessary necessary necessary
Part 1.D.5.a.(vi) and in

Part 1.D.5.a.(vii)

Enhance the program to | Update as Update as Update as necessary | Update as Update as
include program necessary necessary necessary necessary

elements in Part
1.D.5.a.(viii) through
Part 1.D.5.a.(x)
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(*) During development of cooperative programs, the permittee must continue to implement existing programs.
(**) or MS4s designated by the Director

Note: The deadlines established in this table may be extended by the Director for any MS4 designated as
needing a permit after issuance of this permit to accommodate expected date of permit coverage.

b. Post-Construction Stormwater Management in New Development and Redevelopment

(i) The permittee must develop, revise, implement, and enforce a program to address stormwater runoff from
new development and redevelopment projects that disturb greater than or equal to one acre, including
projects less than one acre that are part of a larger common plan of development or sale, that discharge into
the MS4. The program must ensure that controls are in place that would prevent or minimize water quality
impacts. Permittees previously covered under NMS000101 or NMR040000 must continue existing
programs, updating as necessary, to comply with the requirements of this permit. (Note: Highway
Departments and Flood Control Authorities may only apply the post-construction stormwater management
program to the permittee’s own construction projects)

(i)

The program must include the development, implementation, and enforcement of, at a minimum:

(@)

(b)

(©)

Strategies which include a combination of structural and/or non-structural best management practices
(BMPs) to control pollutants in stormwater runoff.

An ordinance or other regulatory mechanism to address post-construction runoff from new
development and redevelopment projects to the extent allowable under State, Tribal or local law. The
ordinance or policy must:

Incorporate a stormwater quality design standard that manages on-site the 90™ percentile storm event
discharge volume associated with new development sites and 80" percentile storm event discharge
volume associated with redevelopment sites, through stormwater controls that infiltrate, evapotranspire
the discharge volume, except in instances where full compliance cannot be achieved, as provided in
Part 1.D.5.b.(v). The stormwater from rooftop discharge may be harvested and used on-site for non-
commercial use. Any controls utilizing impoundments that are also used for flood control that are
located in areas where the New Mexico Office of the State Engineer requirements at NMAC
19.26.2.15 (see also Section 72-5-32 NMSA) apply must drain within 96 hours unless the state
engineer has issued a waiver to the owner of the impoundment.

Options to implement the site design standard include, but not limited to: management of the discharge
volume achieved by canopy interception, soil amendments, rainfall harvesting, rain tanks and cisterns,
engineered infiltration, extended filtration, dry swales, bioretention, roof top disconnections,
permeable pavement, porous concrete, permeable pavers, reforestation, grass channels, green roofs and
other appropriate techniques, and any combination of these practices, including implementation of
other stormwater controls used to reduce pollutants in stormwater (e.g., a water quality facility).

Estimation of the 90™ or 80" percentile storm event discharge volume is included in EPA Technical
Report entitled “Estimating Predevelopment Hydrology in the Middle Rio Grande Watershed, New
Mexico, EPA Publication Number 832-R-14-007”. Permittees can also estimate:

Option A: a site specific 90™ or 80™ percentile storm event discharge volume using methodology
specified in the referenced EPA Technical Report.

Option B: a site specific pre-development hydrology and associated storm event discharge volume
using methodology specified in the referenced EPA technical Report.

The permittee must ensure the appropriate implementation of the structural BMPs by considering some
or all of the following: pre-construction review of BMP designs; inspections during construction to
verify BMPs are built as designed; post-construction inspection and maintenance of BMPs; and
penalty provisions for the noncompliance with preconstruction BMP design; failure to construct BMPs
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in accordance with the agreed upon pre-construction design; and ineffective post-construction
operation and maintenance of BMPs;

(d) The permittee must ensure that the post-construction program requirements are constantly reviewed
and revised as appropriate to incorporate improvements in control techniques;

(e) Procedure to develop and implement an educational program for project developers regarding designs
to control water quality effects from stormwater, and a training program for plan review staff regarding
stormwater standards, site design techniques and controls, including training regarding
GI/LID/Sustainability practices. Training may be developed independently or obtained from outside
resources, i.e. federal, state, or local experts;

(f) Procedures for site inspection and enforcement to ensure proper long-term operation, maintenance, and
repair of stormwater management practices that are put into place as part of construction
projects/activities. Procedure(s) shall include the requirement that as-built plans be submitted within
ninety (90) days of completion of construction projects/activities that include controls designed to
manage the stormwater associated with the completed site (post-construction stormwater
management). Procedure(s) may include the use of dedicated funds or escrow accounts for
development projects or the adoption by the permittee of all privately owned control measures. This
may also include the development of maintenance contracts between the owner of the control measure
and the permittee. The maintenance contract shall include verification of maintenance practices by the
owner, allows the MS4 owner/operator to inspect the maintenance practices, and perform maintenance
if inspections indicate neglect by the owner;

(9) Procedures to control the discharge of pollutants related to commercial application and distribution of
pesticides, herbicides, and fertilizers where permittee(s) hold jurisdiction over lands not directly owned
by that entity (e.g., incorporated city). The procedures must ensure that herbicides and pesticides
applicators doing business within the permittee’s jurisdiction have been properly trained and certified,
are encouraged to use the least toxic products, and control use and application rates according to the
applicable requirements; and

(h) Procedure or system to review and update, as necessary, the existing program to ensure that
stormwater controls or management practices for new development and redevelopment
projects/activities continue to meet the requirements and objectives of the permit.

(iii) The permittee must coordinate with all departments and boards with jurisdiction over the planning, review,
permitting, or approval of public and private new development and redevelopment projects/activities within
the permit area to ensure the hydrology associated with new development and redevelopment sites mimic to
the extent practicable the pre-development hydrology of the previously undeveloped site, except in
instances where the pre-development hydrology requirement conflicts with applicable water rights
appropriation requirements. For purposes of this permit, pre-development hydrology shall be met by
capturing the 90™ percentile storm event runoff (consistent with any limitations on that capture) which
under undeveloped natural conditions would be expected to infiltrate or evapotranspirate on-site and result
in little, if any, off-site runoff. (Note: This permit does not prevent permittees from requiring additional
controls for flood control purposes.) Planning documents include, but are not limited to: comprehensive or
master plans, subdivision ordinances, general land use plan, zoning code, transportation master plan,
specific area plans, such as sector plan, site area plans, corridor plans, or unified development ordinances.

(iv) The permittee must assess all existing codes, ordinances, planning documents and other applicable
regulations, for impediments to the use of GI/LID/Sustainable practices. The assessment shall include a list
of the identified impediments, necessary regulation changes, and recommendations and proposed schedules
to incorporate policies and standards to relevant documents and procedures to maximize infiltration,
recharge, water harvesting, habitat improvement, and hydrological management of stormwater runoff as
allowed under the applicable water rights appropriation requirements. The permittee must develop a report
of the assessment findings, which is to be used to provide information to the permittee, of the regulation
changes necessary to remove impediments and allow implementation of these practices.
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(v) Alternative Compliance for Infeasibility due to Site Constrains:

(@)

(b)

(©

(d)

()

(f)

Infeasibility to manage the design standard volume specified in Part I(D)(5)(b)(ii)(b), or a portion of
the design standard volume, onsite may result from site constraints including the following:

A. too small a lot outside of the building footprint to create the necessary infiltrative capacity even
with amended soils;

B. soil instability as documented by a thorough geotechnical analysis;
C. asite use that is inconsistent with capture and reuse of storm water;
D. other physical conditions; or,

E. to comply with applicable requirements for on-site flood control structures leaves insufficient area
to meet the standard.

A determination that it is infeasible to manage the design standard volume specified in Part
1.D.5.b.(ii)(b), or a portion of the design standard volume, on site may not be based solely on the
difficulty or cost of implementing onsite control measures, but must include multiple criteria that rule
out an adequate combination of the practices set forth in Part 1.D,5.b.(v).

This permit does not prevent imposition of more stringent requirements related to flood control. Where
both the permittee’s site design standard ordinance or policy and local flood control requirements on
site cannot be met due to site conditions, the standard may be met through a combination of on-site and
off-site controls.

Where applicable New Mexico water law limits the ability to fully manage the design standard volume
on site, measures to minimize increased discharge consistent with requirements under New Mexico
water law must still be implemented.

In instances where an alternative to compliance with the standard on site is chosen, technical
justification as to the infeasibility of on-site management of the entire design standard volume, or a
portion of the design standard volume, is required to be documented by submitting to the permittee a
site-specific hydrologic and/or design analysis conducted and endorsed by a registered professional
engineer, geologist, architect, and/or landscape architect.

When a Permittee determines a project applicant has demonstrated infeasibility due to site constraints
specified in Part 1.D.5.b.(v) to manage the design standard volume specified in Part 1.D.5.b.(ii).(b) or a
portion of the design standard volume on-site, the Permittee shall require one of the following
mitigation options:

A. Off-site mitigation. The off-site mitigation option only applies to redevelopment sites and cannot
be applied to new development. Management of the standard volume, or a portion of the volume,
may be implemented at another location within the MS4 area, approved by the permittee. The
permittee shall identify priority areas within the MS4 in which mitigation projects can be
completed. The permittee shall determine who will be responsible for long-term maintenance on
off-site mitigation projects.

B. Ground Water Replenishment Project: Implementation of a project that has been determined to
provide an opportunity to replenish regional ground water supplies at an offsite location.

C. Payment in lieu. Payment in lieu may be made to the permittee, who will apply the funds to a
public stormwater project. MS4s shall maintain a publicly accessible database of approved
projects for which these payments may be used.
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D. Other. In a situation where alternative options A through C above are not feasible and the
permittee wants to establish another alternative option for projects, the permitte may submit to the
EPA for approval, the alternative option that meets the standard.

(vi) The permittee must estimate the number of acres of impervious area (IA) and directly connected
impervious area (DCIA). For the purpose of his part, 1A includes conventional pavements, sidewalks,
driveways, roadways, parking lots, and rooftops. DCIA is the portion of IA with a direct hydraulic
connection to the permittee’s MS4 or a waterbody via continuous paved surfaces, gutters, pipes, and other
impervious features. DCIA typically does not include isolated impervious areas with an indirect hydraulic
connection to the MS4 (e.g., swale or detention basin) or that otherwise drain to a pervious area.

(vii) The permittee must develop an inventory and priority ranking of MS4-owned property and infrastructure
(including public right-of-way) that may have the potential to be retrofitted with control measures designed
to control the frequency, volume, and peak intensity of stormwater discharges to and from its MS4. In
determining the potential for retrofitting, the permittee shall consider factors such as the complexity and
cost of implementation, public safety, access for maintenance purposes, subsurface geology, depth to water
table, proximity to aquifers and subsurface infrastructure including sanitary sewers and septic systems, and
opportunities for public use and education under the applicable water right requirements and restrictions. In
determining its priority ranking, the permittee shall consider factors such as schedules for planned capital
improvements to storm and sanitary sewer infrastructure and paving projects; current storm sewer level of
service and control of discharges to impaired waters, streams, and critical receiving water (drinking water
supply sources);

(viii) The permittee must incorporate watershed protection elements into relevant policy and/or planning
documents as they come up for regular review. If a relevant planning document is not scheduled for review
during the term of this permit, the permittee must identify the elements that cannot be implemented until
that document is revised, and provide to EPA and NMED a schedule for incorporation and implementation
not to exceed five years from the effective date of this permit. As applicable to each permittee’s MS4
jurisdiction, policy and/or planning documents must include the following:

(&) A description of master planning and project planning procedures to control the discharge of pollutants
to and from the MS4.

(b) Minimize the amount of impervious surfaces (roads, parking lots, roofs, etc.) within each watershed,
by controlling the unnecessary creation, extension and widening of impervious parking lots, roads and
associated development. The permittee may evaluate the need to add impervious surface on a case-by-
case basis and seek to identify alternatives that will meet the need without creating the impervious
surface.

(c) ldentify environmentally and ecologically sensitive areas that provide water quality benefits and serve
critical watershed functions within the MS4 and ensure requirements to preserve, protect, create and/or
restore these areas are developed and implemented during the plan and design phases of projects in
these identified areas. These areas may include, but are not limited to critical watersheds, floodplains,
and areas with endangered species concerns and historic properties. Stakeholders shall be consulted as
appropriate.

(d) Implement stormwater management practices that minimize water quality impacts to streams,
including disconnecting direct discharges to surface waters from impervious surfaces such as parking
lots.

(e) Implement stormwater management practices that protect and enhance groundwater recharge as
allowed under the applicable water rights laws.

(f) Seek to avoid or prevent hydromodification of streams and other water bodies caused by development,
including roads, highways, and bridges.
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(9) Develop and implement policies to protect native soils, prevent topsoil stripping, and prevent
compaction of soils.

(h) The program must be specifically tailored to address local community needs (e.g. protection to
drinking water sources, reduction of water quality impacts) and must be designed to attempt to
maintain pre-development runoff conditions.

(ix) The permittee must update the SWMP as necessary to include a description of the mechanism(s) utilized to

)

comply with each of the elements required in Part 1.D.5.b.(i) throughout Part 1.D.5.b.(viii) as well as the
citations and descriptions of design standards for structural and non-structural controls to control pollutants
in stormwater runoff, including discussion of the methodology used during design for estimating impacts to
water quality and selecting structural and non-structural controls. Description of measurable goals for each
BMP (structural or non-structural) or each stormwater control must be included in the SWMP.

The permittee shall assess the overall success of the program, and document the program effectiveness in
the annual report. The following information must be included in each annual report:

(@) Include a summary and analysis of all maintenance, inspections and enforcement, and the number and
frequency of inspections performed annually.

(b) A cumulative listing of the annual modifications made to the Post-Construction Stormwater
Management Program during the permit term, and a cumulative listing of annual revisions to
administrative procedures made or ordinances enacted during the permit term.

(c) According to the schedule presented in the Program Development and Implementation Schedule in
Table 3, the permittee must

A. Report the number of MS4-owned properties and infrastructure that have been retrofitted with
control measures designed to control the frequency, volume, and peak intensity of stormwater
discharges. The permittee may also include in its annual report non-MS4 owned property that has
been retrofitted with control measures designed to control the frequency, volume, and peak
intensity of stormwater discharges.

B. As required in Part 1.D.5.b.(vi), report the tabulated results for IA and DCIA and its estimation
methodology. In each subsequent annual report, the permittee shall estimate the number of acres
of 1A and DCIA that have been added or removed during the prior year. The permittee shall
include in its estimates the additions and reductions resulting from development, redevelopment,
or retrofit projects undertaken directly by the permittee; or by private developers and other parties
in a voluntary manner on in compliance with the permittee’s regulations.

Program Flexibility Elements:

(xi) The permittee may use storm water educational materials locally developed or provided by EPA (refer to

http://water.epa.gov/polwaste/npdes/swbmp/index.cfm, http://www.epa.gov/smartgrowth/parking.htm,
and http://www.epa.gov/smartgrowth/stormwater.htm); the NMED; environmental, public interest or
trade organizations; and/or other MS4s.

(xii)When choosing appropriate BMPs, the permittee may participate in locally-based watershed planning

efforts, which attempt to involve a diverse group of stakeholders including interested citizens. When
developing a program that is consistent with this measure's intent, the permittee may adopt a planning
process that identifies the municipality's program goals (e.g., minimize water quality impacts resulting
from post-construction runoff from new development and redevelopment), implementation strategies (e.g.,
adopt a combination of structural and/or non-structural BMPs), operation and maintenance policies and
procedures, and enforcement procedures.
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(xiii) The permittee may incorporate the following elements in the Post-Construction Stormwater Management
in New Development and Redevelopment program required in Part 1.D.5.b.(ii)(b):

(a) Provide requirements and standards to direct growth to identified areas to protect environmentally
and ecologically sensitive areas such as floodplains and/or other areas with endangered species and
historic properties concerns;

(b) Include requirements to maintain and/or increase open space/buffers along sensitive water bodies,
minimize impervious surfaces, and minimize disturbance of soils and vegetation; and

(c) Encourage infill development in higher density urban areas, and areas with existing storm sewer
infrastructure.

Table 3. Post-Construction Stormwater Management in New Development and Redevelopment - Program Development
and Implementation Schedules

Permittee Class

Activity B c D Cooperative (*)
A MS4s within Any Permittee with
Phase 11 MS4s New Phase 11 MS4s : :
Phase | MS4s (2000 Census) (2010 Census **) Indian Lands cooperative
programs
Ten (10) Ten (10) Twelve (12) Fourteen (14)

Development of
strategies as required in
Part 1.D.5.b.(ii).(a)

months from
effective date
of permit

months from
effective date
of permit

Twelve (12) months
from effective date
of permit

months from
effective date of
permit

months from
effective date of
permit

Development of an
ordinance or other
regulatory mechanism as
required in Part

Twenty (24)
months from
effective date

Thirty (30)
months from
effective date

Thirty six (36)
months from
effective date of

Thirty six (36)
months from
effective date of

Thirty six (36)
months from
effective date of

1.D.5.b.(ii).(b) of permit of permit permit permit permit
Implementation and -

. S Within forty I
enforcement, via the Within thirsty s . Within forty . .
ordinance or other six (36) two (42) Within forty eight sight (48) Within forty eight

regulatory mechanism,
of site design standards

months from
effective date

months from
the effective

(48) months from
effective date of the

months from
effective date of

(48) months from
effective date of

as required in Part of the permit date (.Jf the permit the permit the permit
1.D.5.b.(ii).(b) permit
Ensure appropriate
implementation of Ten (10) 0 .
ne (1) year Two (2) years from Two (2) years Thirty (30) months

structural controls as
required in Part

months from
effective date

from effective

effective date of

from effective

from effective date

1.D.5.b.(ii).(c) and Part of permit date of permit permit date of permit of permit

1.D.5.b.(ii).(d)

Develop procedures as

required in Part Ten (10 Ten (10 Eighteen (18

I.S.S.b.(ii).(e), Part montfls f)rom mont(hs }rom Sf:‘]:ciil\aeyg:tref(r)(;m gg?n(izfg(?’g:/e mgnths frE)m)

1.D.5.b.(ii).(f), Part effective date | effective date . . effective date of
permit date of permit

I.D.5.b.(ii).(g), and Part
1.D.5.b.(ii).(h)

of permit

of permit

permit
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Coordinate internally
with all departments and
boards with jurisdiction
over the planning,
review, permitting, or
approval of public and
private construction
projects/activities within
the permit area as
required in Part
1.D.5.b.(iii)

Ten (10)
months from
effective date
of permit

Ten (10)
months from
effective date
of permit

Eleven (11) months
from effective date
of permit

Eleven (11)
months from
effective date of
permit

One (1) year from
effective date of
permit

As required in Part
1.D.5.b.(iv), the
permittee must assess all
existing codes,
ordinances, planning
documents and other
applicable regulations,
for impediments to the
use of
GI/LID/Sustainable
practices

Ten (10)
months from
effective date
of permit

One (1) year
from effective
date of permit

Eighteen (18)
months from
effective date of
permit

Eighteen (18)
months from
effective date of
permit

Two (2) years
from effective date
of permit

As required in Part
I.D.5.b.(iv), develop and
submit a report of the
assessment findings on

Eleven (11)
months from
effective date

Eighteen (18)
months from
effective date

Two (2) years from
effective date of
permit

Two (2) years
from effective
date of permit

Twenty seven (27)
months from
effective date of

GI/LID/Sustainable of permit of permit permit
practices.
Estimation of the Ten (10) One (1) year Two (2) years from Two (2) years Thirty (30) months

number of acres of I1A
and DCIA as required in
Part 1.D.5.b.(vi)

months from
effective date
of permit

from effective
date of permit

effective date of
permit

from effective
date of permit

from effective date
of permit

Inventory and priority
ranking as required in
section in Part
1.D.5.b.(vii)

Within fifteen
(15) months
from
effective date
of the permit

Within twenty
four (24)
months from
effective date
of the permit

Within thirty six
(36) months from
effective date of the
permit

Within thirty six
(36) months
from effective
date of the
permit

Within forty two
(42) months from
effective date of

the permit

Incorporate watershed
protection elements as
required in Part

Ten (10)
months from
effective date

One (1) year
from effective
date of permit

Two (2) years from
effective date of
permit

Two (2) years
from effective
date of permit

Thirty (30) months
from effective date
of permit

1.D.5.b.(viii) of permit

Update the SWMP

document and annual Update as Update as Update as necessary | Update as Update as
report as required in Part | necessary necessary necessary necessary
1.D.5.b.(ix) and Part

1.D.5.b.(x).

Enhance the program to | Update as Update as Update as necessary | Update as Update as
include program necessary necessary necessary necessary

elements in Part
I.D.5.b.(xi) and Part
1.D.5.b.(xii)

(*) During development of cooperative programs, the permittee must continue to implement existing programs.
(**) or MS4s designated by the Director
Note: The deadlines established in this table may be extended by the Director for any MS4 designated as
needing a permit after issuance of this permit to accommodate expected date of permit coverage.
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c. Pollution Prevention/Good Housekeeping for Municipal/Co-permittee Operations.

(i) The permittee must develop, revise and implement an operation and maintenance program that includes a
training component and the ultimate goal of preventing or reducing pollutant runoff from municipal
operations. Permittees previously covered under NMS000101 or NMR040000 must continue existing
programs while updating those programs, as necessary, to comply with the requirements of this
permit. The program must include:

(@)

(b)

(©

(d)

()

Development and implementation of an employee training program to incorporate pollution prevention
and good housekeeping techniques into everyday operations and maintenance activities. The
employee training program must be designed to prevent and reduce storm water pollution from
activities such as park and open space maintenance, fleet and building maintenance, new construction
and land disturbances, and storm water system maintenance. The permittee must also develop a
tracking procedure and ensure that employee turnover is considered when determining frequency of
training;

Maintenance activities, maintenance schedules, and long term inspections procedures for structural and
non-structural storm water controls to reduce floatable, trash, and other pollutants discharged from the
MS4.

Controls for reducing or eliminating the discharge of pollutants from streets, roads, highways,
municipal parking lots, maintenance and storage yards, fleet or maintenance shops with outdoor
storage areas, salt/sand storage locations, snow disposal areas operated by the permittee, and waste
transfer stations;

Procedures for properly disposing of waste removed from the separate storm sewers and areas listed in
Part 1.D.5.c.(i).(c) (such as dredge spoil, accumulated sediments, floatables, and other debris); and

Procedures to ensure that new flood management projects assess the impacts on water quality and
examine existing projects for incorporating additional water quality protection devices or practices.

Note: The permittee may use training materials that are available from EPA, NMED, Tribe, or other
organizations.

(if) The Pollution Prevention/Good Housekeeping program must include the following elements:

(@)

(b)

(©)

(d)

(€)

()

Develop or update the existing list of all stormwater quality facilities by drainage basin, including
location and description;

Develop or modify existing operational manual for de-icing activities addressing alternate materials
and methods to control impacts to stormwater quality;

Develop or modify existing program to control pollution in stormwater runoff from equipment and
vehicle maintenance yards and maintenance center operations located within the MS4;

Develop or modify existing street sweeping program. Assess possible benefits from changing
frequency or timing of sweeping activities or utilizing different equipment for sweeping activities;

A description of procedures used by permittees to target roadway areas most likely to contribute
pollutants to and from the MS4 (i.e., runoff discharges directly to sensitive receiving water, roadway
receives majority of de-icing material, roadway receives excess litter, roadway receives greater loads
of oil and grease);

Develop or revise existing standard operating procedures for collection of used motor vehicle fluids (at
a minimum oil and antifreeze) and toxics (including paint, solvents, fertilizers, pesticides, herbicides,
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and other hazardous materials) used in permittee operations or discarded in the MS4, for recycle, reuse,
or proper disposal;

(9) Develop or revised existing standard operating procedures for the disposal of accumulated sediments,
floatables, and other debris collected from the MS4 and during permittee operations to ensure proper
disposal;

(h) Develop or revised existing litter source control programs to include public awareness campaigns
targeting the permittee audience; and

(i) Develop or review and revise, as necessary, the criteria, procedures and schedule to evaluate existing
flood control devices, structures and drainage ways to assess the potential of retrofitting to provide
additional pollutant removal from stormwater. Implement routine review to ensure new and/or
innovative practices are implemented where applicable.

(i) Enhance inspection and maintenance programs by coordinating with maintenance personnel to ensure
that a target number of structures per basin are inspected and maintained per quarter;

(k) Enhance the existing program to control the discharge of floatables and trash from the MS4 by
implementing source control of floatables in industrial and commercial areas;

(D) Include in each annual report, a cumulative summary of retrofit evaluations conducted during the
permit term on existing flood control devices, structures and drainage ways to benefit water quality.
Update the SWMP to include a schedule (with priorities) for identified retrofit projects;

(m) Flood management projects: review and revise, as necessary, technical criteria guidance documents
and program for the assessment of water quality impacts and incorporation of water quality controls
into future flood control projects. The criteria guidance document must include the following
elements:

A. Describe how new flood control projects are assessed for water quality impacts.

B. Provide citations and descriptions of design standards that ensure water quality controls are
incorporated in future flood control projects.

C. Include method for permittees to update standards with new and/or innovative practices.
D. Describe master planning and project planning procedures and design review procedures.

(n) Develop procedures to control the discharge of pollutants related to the storage and application of
pesticides, herbicides, and fertilizers applied, by the permittee’s employees or contractors, to public
right-of-ways, parks, and other municipal property. The permittee must provide an updated description
of the data monitoring system for all permittee departments utilizing pesticides, herbicides and
fertilizers.

(iii) Comply with the requirements included in the EPA Multi Sector General Permit (MSGP) to control runoff
from industrial facilities (as defined in 40 CFR 122.26(b)(14)(i)-(ix) and (xi)) owned or operated by the
permittees and ultimately discharge to the MS4. The permittees must develop or update:

(@) A list of municipal/permittee operations impacted by this program,
(b) A map showing the industrial facilities owned and operated by the MS4,
(c) A list of the industrial facilities (other than large construction activities defined as industrial activity)

that will be included in the industrial runoff control program by category and by basin. The list must
include the permit authorization number or a MSGP NOI ID for each facility as applicable.
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(iv) The permittee must include in the SWMP a description of the mechanism(s) utilized to comply with each of
the elements required in Part 1.D.5.c.(i) throughout Part 1.D.5.c.(iii) and its corresponding measurable goal.

(v) The permittee shall assess the overall success of the program, and document the program effectiveness in

the annual report.

Table 4. Pollution Prevention/Good Housekeeping for Municipal/Co-permittee Operations - Program Development and

Implementation Schedules

Permittee Class

Activity B C D Cooperative (*)
A Phase 11 MS4s New Phase 11 MS4s within Any Permittee
Phase | MS4s (2000 Census) MS4s (2010 Indian Lands with cooperative
Census **) programs
-Develop or update the Pollution Ten (10) months | Twelve (12) Fourteen (14) | Fourteen (14) | Eighteen (18)

Prevention/Good House Keeping

from effective

months from

months from

months from

months from

program to include the elements date of the effective date of | effective date | effective date | effective date of
in Part 1.D.5.c.(i) permit the permit of the permit of the permit the permit
Ten (10) months | One (1) year Two (2) years | Two (2) years | Thirty (30)

-Enhance the program to include

from effective

from effective

from effective

from effective

months from

the elements in Part I1.D.5.c.(ii) date of the date of the date of the date of the effective date of
permit permit permit permit the permit
-Develop or update a list and a Ten (10) months | Eleven (11) One (1) year One (1) year Eighteen (18)
map of industrial facilities owned | from effective months from from effective | from effective | months from
or operated by the permittee as date of the effective date of | date of the date of the effective date of
required in Part 1.D.5.c.(iii) permit the permit permit permit the permit
Update the SWMP document and | Update as Update as Update as Update as Update as
annual report as required in Part necessary necessary necessary necessary necessary

1.D.5.c.(iv) and Part 1.D.5.c.(v)

(*) During development of cooperative programs, the permittee must continue to implement existing programs
(**) or MS4s designated by the Director
Note: The deadlines established in this table may be extended by the Director for any MS4 designated as needing a
permit after issuance of this permit to accommodate expected date of permit coverage.

d. Industrial and High Risk Runoff (Applicable only to Class A permittees)

(i) The permittee must control through ordinance, permit, contract, order or similar means, the contribution of
pollutants to the municipal storm sewer by storm water discharges associated with industrial activity and
the quality of storm water discharged from sites of industrial activity as defined in 40 CFR
122.26(b)(14)(i)-(ix) and (xi). If no such industrial activities are in a permittees jurisdiction, that permittee
may certify that this program element does not apply.

i e permittee must continue implementation and enforcement of the Industrial and Hi isk Runo

The permitt t cont pl tat d enf t of the Industrial and High Risk Runoff
program, assess the overall success of the program, and document both direct and indirect measurements of
program effectiveness in the annual report. The program shall include:

(a) A description of a program to identify, monitor, and control pollutants in stormwater discharges to the
MS4 from municipal landfills; other treatment, storage, or disposal facilities for municipal waste (e.g.
transfer stations, incinerators, etc.); hazardous waste treatment, storage, disposal and recovery
facilities; facilities that are subject to EPCRA Title 111, Section 313; and any other industrial or
commercial discharge the permittee(s) determines are contributing a substantial pollutant loading to the
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MS4. (Note: If no such facilities are in a permittees jurisdiction, that permittee may certify that this
program element does not apply.); and

(b) Priorities and procedures for inspections and establishing and implementing control measures for such
discharges.

(iii) Permittees must comply with the monitoring requirements specified in Part 111.A.4;
(iv) The permittee must modify the following as necessary:
(@) The list of the facilities included in the program, by category and basin;
(b) Schedules and frequency of inspection for listed facilities. Facility inspections may be carried out in
conjunction with other municipal programs (e.g. pretreatment inspections of industrial users, health
inspections, fire inspections, etc.), but must include random inspections for facilities not normally

visited by the municipality;

(c) The priorities for inspections and procedures used during inspections (e.g. inspection checklist, review
for NPDES permit coverage; review of stormwater pollution prevention plan; etc.); and

(d) Monitoring frequency, parameters and entity performing monitoring and analyses (MS4 permittees or
subject facility). The monitoring program may include a waiver of monitoring for parameters at
individual facilities based on a “no-exposure” certification;

(v) The permittee must include in the SWMP a description of the mechanism(s) utilized to comply with each of
the elements required in Part 1.D.5.d.(i) throughout Part 1.D.5.d.(iv) and its corresponding measurable goal.

(vi) The permittee shall assess the overall success of the program, and document the program effectiveness in
the annual report.

Program Flexibility Elements:

(vii) The permittee may:

(a) Use analytical monitoring data, on a parameter-by-parameter basis, that a facility has collected to
comply with or apply for a State or NPDES discharge permit (other than this permit), so as to
avoid unnecessary cost and duplication of effort;

(b) Allow the facility to test only one (1) outfall and to report that the quantitative data also apply to
the substantially identical outfalls if:

A. A Type 1or Type 2 industrial facility has two (2) or more outfalls with substantially identical
effluents, and

B. Demonstration by the facility that the stormwater outfalls are substantially identical, using one
(2) or all of the following methods for such demonstration. The NPDES Stormwater
Sampling Guidance Document (EPA 833-B-92-001), available on EPA’s website at provides
detailed guidance on each of the three options: (1) submission of a narrative description and a
site map; (2) submission of matrices; or (3) submission of model matrices.

(c) Accept a copy of a “no exposure” certification from a facility made to EPA under 40 CFR
8122.26(g), in lieu of analytic monitoring.
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Table 5: Industrial and High Risk Runoff - Program Development and Implementation Schedules:

Activity

Permittee Class

A
Phase | MS4s

Cooperative (*)
Any Permittee with
cooperative programs

Ordinance (or other control method) as required in Part 1.D.5.d.(i)

Ten (10) months from
effective date of the permit

Twelve (12) months from
effective date of the permit

Continue implementation and enforcement of the Industrial and
High Risk Runoff program, assess the overall success of the
program, and document both direct and indirect measurements of
program effectiveness in the annual report as required in Part
1.D.5.d.(ii)

Meet the monitoring requirements in Part 1.D.5.d.(iii)

Include requirements in Part 1.D.5.d.(iv)

Ten (10) months from
effective date of the permit

Ten (10) months from
effective date of the permit

Ten (10) months from
permit effective date of the
permit

Twelve (12) months from
effective date of the permit

Twelve (12) months from
effective date of the permit

Twelve (12) months from
effective date of the permit

Update the SWMP document and annual report as required in Part
1.D.5.d.(v) and Part 1.D.5.d.(vi)

Update as necessary

Update as necessary

Enhance the program to include requirements in Part I.D.5.d.(vii)

Update as necessary

Update as necessary

(*) During development of cooperative programs, the permittee must continue to implement existing programs.
Note: The deadlines established in this table may be extended by the Director for any MS4 designated as
needing a permit after issuance of this permit to accommodate expected date of permit coverage.

e. llicit Discharges and Improper Disposal

(i) The permittee shall develop, revise, implement, and enforce a program to detect and eliminate illicit
discharges (as defined at 40 CFR 122.26(b)(2)) entering the MS4. Permittees previously covered under
NMS000101 or NMR040000 must continue existing programs while updating those programs, as

necessary, to comply with the requirements of this permit. The permittee must:

(a) Develop, if not already completed, a storm sewer system map, showing the names and locations of all
outfalls as well as the names and locations of all waters of the United States that receive discharges
from those outfalls. Identify all discharges points into major drainage channels draining more than

twenty (20) percent of the MS4 area;

(b) To the extent allowable under State, Tribal or local law, effectively prohibit, through ordinance or
other regulatory mechanism, non-stormwater discharges into the MS4, and implement appropriate

enforcement procedures and actions;

(c) Develop and implement a plan to detect and address non-stormwater discharges, including illegal
dumpling, to the MS4. The permittee must include the following elements in the plan:

A. Procedures for locating priority areas likely to have illicit discharges including field test for
selected pollutant indicators (ammonia, boron, chlorine, color, conductivity, detergents, E. coli,
enterococci, total coliform, fluoride, hardness, pH, potassium, conductivity, surfactants), and
visually screening outfalls during dry weather;
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B. Procedures for enforcement, including enforcement escalation procedures for recalcitrant or repeat
offenders;

C. Procedures for removing the source of the discharge;
D. Procedures for program evaluation and assessment; and

E. Procedures for coordination with adjacent municipalities and/or state, tribal, or federal regulatory
agencies to address situations where investigations indicate the illicit discharge originates outside
the MS4 jurisdiction.

(d) Develop an education program to promote, publicize, and facilitate public reporting of illicit
connections or discharges, and distribution of outreach materials. The permittee shall inform public
employees, businesses and the general public of hazards associated with illegal discharges and
improper disposal of waste.

(e) Establish a hotline to address complaints from the public.

(f) Investigate suspected significant/severe illicit discharges within forty-eight (48) hours of detection and
all other discharges as soon as practicable; elimination of such discharges as expeditiously as possible;
and, requirement of immediate cessation of illicit discharges upon confirmation of responsible parties.

() Review complaint records for the last permit term and develop a targeted source reduction program for
those illicit discharge/improper disposal incidents that have occurred more than twice in two (2) or
more years from different locations. (Applicable only to class A and B permittees)

(h) If applicable, implement the program using the priority ranking develop during last permit term

(ii) The permittee shall address the following categories of non-stormwater discharges or flows (e.g., illicit
discharges) only if they are identified as significant contributors of pollutants to the MS4: water line
flushing, landscape irrigation, diverted stream flows, rising ground waters, uncontaminated ground water
infiltration (as defined at 40 CFR 35.2005(90)), uncontaminated pumped ground water, discharges from
potable water sources, foundation drains, air conditioning condensation, irrigation water, springs, water
from crawl space pumps, footing drains, lawn watering, individual residential car washing, flows from
riparian habitats and wetlands, dechlorinated swimming pool discharges, and street wash water.

Note: Discharges or flows from fire fighting activities are excluded from the effective prohibitions against
non-stormwater and need only be addressed where they are identified a significant sources of pollutants to
water of the United States).

(iii) The permittee must screen the entire jurisdiction at least once every five (5) years and high priority areas at
least once every year. High priority areas include any area where there is ongoing evidence of illicit
discharges or dumping, or where there are citizen complaints on more than five (5) separate events within
twelve (12) months. The permittee must:

(@) Include in its SWMP document a description of the means, methods, quality assurance and controls
protocols, and schedule for successfully implementing the required screening, field monitoring,
laboratory analysis, investigations, and analysis evaluation of data collected.

(b) Comply with the dry weather screening program established in Table 6 and the monitoring requirements
specified in Part 111.A.2.

(c) If applicable, implement the priority ranking system develop in previous permit term.
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(iv) Waste Collection Programs: The permittee must develop, update, and implement programs to collect used
motor vehicle fluids (at a minimum, oil and antifreeze) for recycle, reuse, or proper disposal, and to collect
household hazardous waste materials (including paint, solvents, fertilizers, pesticides, herbicides, and other
hazardous materials) for recycle, reuse, or proper disposal. Where available, collection programs operated
by third parties may be a component of the programs. Permittees shall enhance these programs by
establishing the following elements as a goal in the SWMP:

A. Increasing the frequency of the collection days hosted;
B. Expanding the program to include commercial fats, oils and greases; and
C. Coordinating program efforts between applicable permittee departments.

(v) Spill Prevention and Response. The permittee must develop, update and implement a program to prevent,
contain, and respond to spills that may discharge into the MS4. The permittees must continue existing
programs while updating those programs, as necessary, to comply with the requirements of this permit.
The Spill Prevention and Response program shall include:

(&) Where discharge of material resulting from a spill is necessary to prevent loss of life, personal injury,
or severe property damage, the permittee(s) shall take, or insure the party responsible for the spill
takes, all reasonable steps to control or prevent any adverse effects to human health or the
environment: and

(b) The spill response program may include a combination of spill response actions by the permittee
(and/or another public or private entity), and legal requirements for private entities within the
permittee's municipal jurisdiction.

(vi) The permittee must include in the SWMP a description of the mechanism(s) utilized to comply with each of
the elements required in Part 1.D.5.e.(i) throughout Part 1.D.5.e.(v) and its corresponding measurable goal.
A description of the means, methods, quality assurance and controls protocols, and schedule for
successfully implementing the required screening, field monitoring, laboratory analysis, investigations, and
analysis evaluation of data collected

(vii) The permittee shall assess the overall success of the program, and document the program effectiveness in
the annual report.

(viii) The permittee must expeditiously revise as necessary, within nine (9) months from the effective date of
the permit, the existing permitting/certification program to ensure that any entity applying for the use of
Right of Way implements controls in their construction and maintenance procedures to control pollutants
entering the MS4. (Only applicable to NMDOT)

Program Flexibility Elements

(ix) The permittee may:

(a) Divide the jurisdiction into assessment areas where monitoring at fewer locations would still
provide sufficient information to determine the presence or absence of illicit discharges within
the larger area;

(b) Downgrade high priority areas after the area has been screened at least once and there are
citizen complaints on no more than five (5) separate events within a twelve (12) month period,;

(c) Rely on a cooperative program with other MS4s for detection and elimination of illicit
discharges and illegal dumping;
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(®

(d) If participating in a cooperative program with other MS4s, required detection program
frequencies may be based on the combined jurisdictional area rather than individual
jurisdictional areas and may use assessment areas crossing jurisdictional boundaries to reduce
total number of screening locations (e.g., a shared single screening location that would provide
information on more than one jurisdiction); and

(e) After screening a non-high priority area once, adopt an “in response to complaints only” IDDE
for that area provided there are citizen complaints on no more than two (2) separate events
within a twelve (12) month period.

Enhance the program to utilize procedures and methodologies consistent with those described
in “Illicit Discharge Detection and Elimination, A Guidance Manual for Program Development
and Technical Assessments.”

Table 6. Illicit Discharges and Improper Disposal - Program Development and Implementation Schedules

Permittee Class

Activity B C D Cooperative (*)
A Phase 11 MS4s New Phase 11 MS4s within Any Permittee with
Phase | MS4s MS4s (2010 Census Indian Lands cooperative
(2000 Census) -
) programs
Ten (10) Eleven (11) Eleven (11) Fourteen (14)

Mapping as required in Part
I.D.5.e.(i)(a)

months from
effective date
of permit

Ten (10) months
from effective
date of permit

months from

effective date of

permit

months from

effective date of

permit

months from
effective date of
permit

Ordinance (or other control
method) as required in Part
1.D.5.e.(i)(b)

Ten (10)
months from
effective date
of permit

Ten (10) months
from effective
date of permit

Two (2) years
from effective
date of permit

Two (2) years
from effective
date of permit

Thirty (30) months
from effective date
of permit

Develop and implement a
IDDE plan as required in
Part 1.D.5.e.(i)(c)

Ten (10)
months from
effective date
of permit

Ten (10) months
from effective
date of permit

Two (2) years
from effective
date of permit

Two (2) years
from effective
date of permit

Thirty (30) months
from effective date
of permit

Develop an education
program as required in Part
I.D.5.e.(i)(d)

Ten (10)
months from
effective date

Ten (10) months
from effective
date of permit

One (1) year from
effective date of

permit

One (1) year
from effective
date of permit

Eighteen (18)
months from
effective date of

of permit permit
Eighteen (18)
Establish a hotline as Update as Ten (10) mpnths One (.1) year from | One (1) year months from
NN . from effective effective date of from effective .
required in Part 1.D.5.e.(i)(e) | necessary date of permit ermit date of permit effective date of
P P P permit
Investigate suspected Ten (10) Eighteen (18)

significant/severe illicit
discharges as required in

months from
effective date

Ten (10) months
from effective

One (1) year from
effective date of

One (1) year
from effective

months from
effective date of

Part 1.D.5.¢.(i)(f) of permit date of permit permit date of permit permit
o e ™ | et | T D) mon one (1) yer o
P g from effective N/A N/A effective date of

source reduction program as
required in Part 1.D.5.e.(i)(g)

effective date
of permit

date of permit

permit
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Screening of system as
required in Part 1.D.5.e.(iii)

as follows: 1/year 1/year 1/ year 1/ year 1/year
a.) High priority areas**
-Years 1 - 2: -Years 1 - 2:
develop develop -Years 1 - 3:
procedures as procedures as develop
required in Part required Part procedures as
i 0 . . C
Screen20% | Screen 20% of 1.D.5.e.(i)(c) 1.D.5.e.(i)(c) require in Part
b.) Whole system of the MS4 the MS4 per year 1.D.5.e.()(c)
' per year -Year 3: screen -Year 3: screen
30% of the MS4 30% of the MS4 | -Year 4: screen
-Year 4: screen -Year 4: screen 30% of the MS4
20% of the MS4 20% of the MS4 | -Year 5: screen
-Year 5: screen -Year 5: screen 70% of the MS4
50% of the MS4 50% of the MS4
Develop, update, and Ten (10) Eighteen (18)

implement a Waste
Collection Program as
required in Part 1.D.5.e.(iv)
Develop, update and
implement a Spill Prevention
and Response program to
prevent, contain, and
respond to spills that may
discharge into the MS4 as
required in Part 1.D.5.e.(v)
Update the SWMP document
and annual report as required
in Part 1.D.5.e.(iii), Part
I.D.5.e.(vi), and Part
1.D.5.e.(vii).

Enhance the program to
include requirements in Part
I.D.5.e.(ix)

months from
effective date
of permit

Ten (10)
months from
effective date
of permit

Update as
necessary

Update as
necessary

months from
effective date of
permit

Ten (10) months
from effective
date of permit

Update as
necessary

Update as
necessary

Two (2) years
from effective
date of permit

One (1) year from
effective date of
permit

Update as
necessary

Update as
necessary

Two (2) years
from effective
date of permit

One (1) year
from effective
date of permit

Update as
necessary

Update as
necessary

Thirty (30) months
from effective date
of permit

Eighteen (18)
months from
effective date of
permit

Update as
necessary

Update as
necessary

(*) During development of cooperative programs, the permittee must continue to implement existing programs.
(**) High priority areas include any area where there is ongoing evidence of illicit discharges or dumpling, or
where there are citizen complaints on more than five (5) separate events within twelve (12) months

(***) or MS4s designated by the Director
Note: The deadlines established in this table may be extended by the Director for any MS4 designated as

needing a permit after issuance of this permit to accommodate expected date of permit coverage.

f.  Control of Floatables Discharges

(i) The permittee must develop, update, and implement a program to address and control floatables in
discharges into the MS4. The floatables control program shall include source controls and, where
necessary, structural controls. Permittees previously covered under NMS000101 or NMR040000 must
continue existing programs while updating those programs, as necessary, to comply with the
requirements of this permit. The following elements must be included in the program:
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(@) Develop a schedule for implementation of the program to control floatables in discharges into the MS4
(Note: AMAFCA and the City of Albuquerque should update the schedule according to the findings of

the 2005 AMAFCA/COA Floatable and Gross Pollutant Study and other studies); and

(b) Estimate the annual volume of floatables and trash removed from each control facility and characterize
the floatable type.

(if) The permittee must include in the SWMP a description of the mechanism(s) utilized to comply with each of
the elements required in Part 1.D.5.1.(i).

(iii) The permittee shall assess the overall success of the program, and document the program effectiveness in

the annual report.

Table 7. Control of Floatables Discharges - Program Development and Implementation Schedules

Permittee Class

Activity B C D Cooperative (*)
A Phase 11 MS4s New Phase 11 MS4s within Any Permittee
Phase | MS4s (2000 Census) MS4s (2010 Indian Lands with cooperative
Census **) programs
Ten (10) .
- Develop a schedule to months from Ten (10) months | One (1) year One (1) year Eighteen (18)
implement the program as the effective from the from the from the months from the
required in Part 1.D.5.1.(i)(a) date of the effective date of | effective date of | effective date effective date of
X the permit the permit of the permit the permit
permit
-Estimate the annual volume Ten (10)
of floatables and trash One (1) year Two (2) years Two (2) years | Thirty (30)

months from

removed from each control the effective from the from the from the months from the

facility and characterize the effective date of | effective date of | effective dae effective date of
. date of the . . . .

floatable type as required in ermit the permit the permit of the permit the permit

Part 1.D.5..(i)(b) P

Update the SWMP document | Update as Update as Update as Update as Update as

and annual report as required | necessary necessary necessary necessary necessary

in Part 1.D.5.f.(ii) and Part
I.D.5.f.(iii).

(*) During development of cooperative programs, the permittee must continue to implement existing programs.
(**) or MS4s designated by the Director
Note: The deadlines established in this table may be extended by the Director for any MS4 designated as
needing a permit after issuance of this permit to accommodate expected date of permit coverage.

g. Public Education and Outreach on Stormwater Impacts

(i) The permittee shall, individually or cooperatively, develop, revise, implement, and maintain a
comprehensive stormwater program to educate the community, employees, businesses, and the general
public of hazards associated with the illegal discharges and improper disposal of waste and about the
impact that stormwater discharges on local waterways, as well as the steps that the public can take to
reduce pollutants in stormwater. Permittees previously covered under NMS000101 and NMR040000
must continue existing programs while updating those programs, as necessary, to comply with the
requirements of this permit.

(if) The permittee must implement a public education program to distribute educational knowledge to the
community or conduct equivalent outreach activities about the impacts of storm water discharges on water
bodies and the steps that the public can take to reduce pollutants in storm water runoff. The permittee must:
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(@)
(b)

(©)

(d)

(€)

()

Define the goals and objectives of the program based on high priority community-wide issues;

Develop or utilize appropriate educational materials, such as printed materials, billboard and mass
transit advertisements, signage at select locations, radio advertisements, television advertisements, and
websites;

Inform individuals and households about ensuring proper septic system maintenance, ensuring the
proper use and disposal of landscape and garden chemicals including fertilizers and pesticides,
protecting and restoring riparian vegetation, and properly disposing of used motor oil or household
hazardous wastes;

Inform individuals and groups how to become involved in local stream and beach restoration activities
as well as activities that are coordinated by youth service and conservation corps or other citizen
groups;

Use tailored public education program, using a mix of locally appropriate strategies, to target specific
audiences and communities. Examples of strategies include distributing brochures or fact sheets,
sponsoring speaking engagements before community groups, providing public service announcements,
implementing educational programs targeted at school age children, and conducting community-based
projects such as storm drain stenciling, and watershed cleanups; and

Use materials or outreach programs directed toward targeted groups of commercial, industrial, and
institutional entities likely to have significant stormwater impacts. For example, providing information
to restaurants on the impact of grease clogging storm drains and to garages on the impact of oil
discharges. The permittee may tailor the outreach program to address the viewpoints and concerns of
all communities, particularly minority and disadvantaged communities, as well as any special concerns
relating to children. The permittee must make information available for non-English speaking
residents, where appropriate.

(iif) The permittee must include the following information in the Stormwater Management Program (SWMP)
document:

(@)

(b)

(©)

A description of a program to promote, publicize, facilitate public reporting of the presence of illicit
discharges or water quality associated with discharges from municipal separate storm sewers;

A description of the education activities, public information activities, and other appropriate activities
to facilitate the proper management and disposal of used oil and toxic materials; and

A description of the mechanism(s) utilized to comply with each of the elements required in Part
1.D.5.9.(i) and Part 1.D.5.9.(ii) and its corresponding measurable goal.

(iv) The permittee must assess the overall success of the program, and document both direct and indirect
measurements of program effectiveness in the Annual Report.

Program Flexibility Elements

(v)

Where necessary to comply with the Minimum Control Measures established in Part 1.D.5.g.(i) and
Part 1.D.5.g.(ii), the permittee should develop a program or modify/revise an existing education and
outreach program to:

(a) Promote, publicize, and facilitate the use of Green Infrastructure (Gl)/Low Impact Development

(LID)/Sustainability practices; and

(b) Include an integrated public education program (including all permittee departments and programs

within the MS4) regarding litter reduction, reduction in pesticide/herbicide use, recycling and proper
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disposal (including yard waste, hazardous waste materials, and used motor vehicle fluids), and
GI/LID/Sustainable practices (including xeriscaping, reduced water consumption, water harvesting
practices allowed by the New Mexico State Engineer Office).

(vi) The permittee may collaborate or partner with other MS4 operators to maximize the program and cost
effectiveness of the required outreach.

(vii) The education and outreach program may use citizen hotlines as a low-cost strategy to engage the
public in illicit discharge surveillance.

(viii) The permittee may use stormwater educational materials provided by the State, Tribe, EPA,
environmental, public interest or trade organizations, or other MS4s. The permittee may also integrate
the education and outreach program with existing education and outreach programs in the Middle Rio
Grande area. Example of existing programs include:

(&) Classroom education on stormwater;
A. Develop watershed map to help students visualize area impacted.
B. Develop pet-specific education
(b) Establish a water committee/advisor group;
(c) Contribute and participate in Stormwater Quality Team;
(d) Education/outreach for commercial activities;
(e) Hold regular employee trainings with industry groups
(f) Education of lawn and garden activities;
(9) Education on sustainable practices;
(h) Education/outreach of pet waste management;
(i) Education on the proper disposal of household hazardous waste;
(i) Education/outreach programs aimed at minority and disadvantaged communities and children;
(k) Education/outreach of trash management;
(I) Education/outreach in public events;
A. Participate in local events—brochures, posters, etc.
B. Participate in regional events (i.e., State Fair, Balloon Fiesta).

(m) Education/outreach using the media (e.g. publish local newsletters);

(n) Education/outreach on water conservation practices designed to reduce pollutants in storm
water for home residences.
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Table 8. Public Education and Outreach on Stormwater Impacts - Program_Development and Implementation Schedules

Permittee Class

Activity B C D Cooperative (*)
A Phase 11 MSds New Phase 11 MS4s within Any Permittee
Phase | MS4s MS4s (2010 Indian Lands with cooperative
(2000 Census)
Census **) programs
L Ten (10)
Develop, revise, implement, and Eleven (11) Twelve (12) Twelve (12) Fourteen (14)

maintain an education and outreach
program as required in Part 1.D.5.g.(i)

months from
the effective

months from
the effective

months from
effective date

months from
effective date

months from
effective date of

and Part 1.D.5.9.(ii) dzﬁnﬁf the date of the of the permit of the permit the permit
P permit

Update the SV_VMP. document and _qu_nnual Update as Update as Update as Update as Update as

report as requ_lred in Part I.D.5.9.(iii) and necessary necessary necessary necessary necessary

Part 1.D.5.9.(iv)

Enha}nce the p_rograml tch) igclude h h Update as Update as Update as Update as Update as

requirements in Part 1.D.5.9.(v) throug necessary necessary necessary necessary necessary

Part 1.D.5.g.(viii)

(*) During development of cooperative programs, the permittee must continue to implement existing programs.
(**) or MS4s designated by the Director
Note: The deadlines established in this table may be extended by the Director for any MS4 designated as needing a
permit after issuance of this permit to accommodate expected date of permit coverage.

h. Public Involvement and Participation

(i) The permittee must provide local public notice of and make available for public review a copy of the
complete NOI and attachments (see Part 1.B.2). Local public notice may be made by newspaper notice,
notice at a council meeting, posting on the internet, or other method consistent with state/tribal/local public

(i)

notice requirements.

The permittee must consider all public comments received during the public notice period and modify the
NOI, or include a schedule to modify the SWMP, as necessary, or as required by the Director modify the
NOI or/and SWMP in response to such comments. The Permittees must include in the NOI any unresolved
public comments and the MS4’s response to these comments. Responses provided by the MS4 will be
considered as part of EPA’s decision-making process. See also Appendix E Providing Comments or
Requesting a Public Hearing on an Operator’s NOI.

The permittee shall develop, revise, implement and maintain a plan to encourage public involvement and
provide opportunities for participation in the review, modification and implementation of the SWMP;
develop and implement a process by which public comments to the plan are received and reviewed by the
person(s) responsible for the SWMP; and, make the SWMP available to the public and to the operator of
any MS4 or Tribal authority receiving discharges from the MS4. Permittee previously covered under
NMS000101 or NMR040000 must continue existing public involvement and participation programs
while updating those programs, as necessary, to comply with the requirements of this permit.
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(iii) The plan required in Part 1.D.5.h.(ii) shall include a comprehensive planning process which involves public

participation and where necessary intergovernmental coordination, to reduce the discharge of pollutants to
the maximum extent practicable using management practices, control techniques and system, design and
engineering methods, and such other provisions which are appropriate. The permittee must include the
following elements in the plan:

(@) A detailed description of the general plan for informing the public of involvement and participation
opportunities, including types of activities; target audiences; how interested parties may access the
SWMP; and how the public was involved in development of the SWMP;

(b) The development and implementation of at least one (1) assessment of public behavioral change
following a public education and/or participation event;

(c) A process to solicit involvement by environmental groups, environmental justice communities, civic
organizations or other neighborhoods/organizations interested in water quality-related issues, including
but not limited to the Middle Rio Grande Water Quality Work Group, the Middle Rio Grande Bosque
Initiative, the Middle Rio Grande Endangered Species Act Collaborative Program, the Middle Rio
Grande-Albuquerque Reach Watershed Group, the Pueblos of Santa Ana, Sandia and Isleta,
Albuquerque Bernalillo County Water Utility Authority, UNM Colleges and Schools, and Chartered
Student Organizations; and

(d) An evaluation of opportunities to utilize volunteers for stormwater pollution prevention activities and
awareness throughout the area.

(iv) The permittee shall comply with State, Tribal and local public notice requirements when implementing a

v)

public involvement/ participation program.

The public participation process must reach out to all economic and ethnic groups. Opportunities for
members of the public to participate in program development and implementation include serving as citizen
representatives on a local stormwater management panel, attending public hearings, working as citizen
volunteers to educate other individuals about the program, assisting in program coordination with other pre-
existing programs, or participating in volunteer monitoring efforts.

(vi) The permittee must include in the SWMP a description of the mechanism(s) utilized to comply with each of

the elements required in Parts 1.D.5.h.(i) throughout Part 1.D.5.h.(iv) and its corresponding measurable
goal.

(vii) The permittee shall assess the overall success of the program, and document the program effectiveness in

the annual report.

(viii)  The permittee must provide public accessibility of the Storm Water Management Program (SWMP)

document and Annual Reports online via the Internet and during normal business hours at the MS4
operator’s main office, a local library, posting on the internet and/or other readily accessible location for
public inspection and copying consistent with any applicable federal, state, tribal, or local open records
requirements. Upon a showing of significant public interest, the MS4 operator is encouraged to hold a
public meeting (or include in the agenda of in a regularly scheduled city council meeting, etc.) on the NOI,
SWMP, and Annual Reports. (See Part 111 B)

Program Flexibility Elements

(ix) The permittee may integrate the public Involvement and participation program with existing education

and outreach programs in the Middle Rio Grande area. Example of existing programs include: Adopt-A-
Stream Programs; Attitude Surveys; Community Hotlines ( e.g. establishment of a “311”-type number
and system established to handle storm-water-related concerns, setting up a public tracking/reporting
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system, using phones and social media); Revegetation Programs; Storm Drain Stenciling Programs;
Stream cleanup and Monitoring program/events.

Table 9. Public Involvement and Participation - Program Development and Implementation Schedules

Permittee Class

Activity B C D Cooperative (*)
A Phase 11 MS4s New Phase 11 MS4s within Any Permittee
Phase | MS4s MS4s (2010 Indian Lands with cooperative
(2000 Census) .
Census **) programs
Develop (or update), implement, and Ten (10) Ten (10) Eleven (11) Eleven (11) One (1) year

maintain a public involvement and
participation plan as required in Part
1.D.5.h.(ii) and Part 1.D.5.h.(iii)

months from
effective date
of the permit

months from
effective date
of the permit

months from
effective date
of the permit

months from
effective date
of the permit

from effective
date of the permit

Comply with State, Tribal, and local
notice requirements when implementing
a Public Involvement and Participation
Program as required in Part 1.D.5.h.(iv)

Ten (10)

months from
effective date
of the permit

Eleven (11)

months from
effective date
of the permit

Twelve (12)

months from
effective date
of the permit

Twelve (12)

months from
effective date
of the permit

Fourteen (14)
months from
effective date of
the permit

Ten (10)

months from Eleven (11) One (1) year One (1) year Eighteen (18)
Include elements as required in Part effective date months from from effective | from effective | months from
1.D.5.h.(v) of the permit effective date date of the date of the effective date of
of the permit permit permit the permit
Update the SWMP document and annual | jpqate as Update as Update as Update as Update as
report as required in Part .D.5.h.(vi), necessary necessary necessary necessary necessary
Part I.D.5.h.(vii), and Part I.D.5.h.(viii)
Enhance the program to include
. . . Update as Update as Update as Update as Update as
requirements in Part 1.D.5..(ix) necessary necessary necessary necessary necessary

(*) During development of cooperative programs, the permittee must continue to implement existing programs.
(**) or MS4s designated by the Director
Note: The deadlines established in this table may be extended by the Director for any MS4 designated as needing a

permit after issuance of this permit to accommodate expected date of permit coverage.

6. Stormwater Management Program Review and Modification.

a. Program Review. Permittee shall participate in an annual review of its SWMP in conjunction with preparation
of the annual report required in Part I11.B. Results of the review shall be discussed in the annual report and
shall include an assessment of:

(i) SWMP implementation, progress in achieving measurable goals, and compliance with program elements
and other permit conditions;

(i) the effectiveness of its SWMP, and any necessary modifications, in complying with the permit, including
requirements to control the discharge of pollutants, and comply with water quality standards and any
applicable approved TMDLs; and the adequacy of staff, funding levels, equipment, and support capabilities
to fully implement the SWMP and comply with permit conditions.
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b.

(@) Project staffing requirements, in man hours, for the implementation of the MS4 program during the
upcoming year.

(b) Staff man hours used during the previous year for implementing the MS4 program. Man hours may be
estimated based on staff assigned, assuming a forty (40) hour work week.

Program Modification. The permittee(s) may modify its SWMP with prior notification or request to the EPA
and NMED in accordance with this section.

(i) Modifications adding, but not eliminating, replacing, or jeopardizing fulfillment of any components,
controls, or requirements of its SWMP may be made by the permittee(s) at any time upon written
notification to the EPA.

(if) Modifications replacing or eliminating an ineffective or unfeasible component, control or requirement of its
SWMP, including monitoring and analysis requirements described in Parts I11.A and V, may be requested
in writing at any time. If request is denied, the EPA will send a written explanation of the decision.
Modification requests shall include the following:

(a) adescription of why the SWMP component is ineffective, unfeasible (including cost prohibitions), or
unnecessary to support compliance with the permit;

(b) expectations on the effectiveness of the proposed replacement component; and

(c) an analysis of how the proposed replacement component is expected to achieve the goals of the
component to be replaced.

(iii) Modifications resulting from schedules contained in Part VI may be requested following completion of an
interim task or final deadline.

(iv) Modification requests or notifications shall be made in writing, signed in accordance with Part 1V.H.

Program Modifications Required by EPA. Modifications requested by EPA shall be made in writing, set forth
the time schedule for the permittee(s) to develop the modifications, and offer the permittee(s) the opportunity to
propose alternative program modifications to meet the objective of the requested modification. The EPA may
require changes to the SWMP as needed to:

(i) Address impacts on receiving water quality caused, or contributed to, by discharges from the MS4;

(if) Include more stringent requirements necessary to comply with new State or Federal statutory or regulatory
requirements;

(iii) Include such other conditions deemed necessary by the EPA to comply with the goals and requirements of
the Clean Water Act; or

(iv) If, at any time, EPA determines that the SWMP does not meet permit requirements.

Transfer of Ownership, Operational Authority, or Responsibility for SWMP Implementation: The permittee(s)
shall implement the SWMP:

(i) Onall new areas added to their portion of the MS4 (or for which they become responsible for
implementation of stormwater quality controls) as expeditiously as possible, but not later than one (1) year
from addition of the new areas. Implementation may be accomplished in a phased manner to allow
additional time for controls that cannot be implemented immediately;
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(if) Within ninety (90) days of a transfer of ownership, operational authority, or responsibility for SWMP
implementation, the permittee(s) shall have a plan for implementing the SWMP on all affected areas. The
plan may include schedules for implementation; and information on all new annexed areas and any
resulting updates required to the SWMP shall be submitted in the annual report.

7. Retention of Program Records. The permittee shall retain SWMP records developed in accordance with Part
I.D, Part IV.P, and Part VI for at least five (5) years after coverage under this permit terminates.

8. Qualifying State, Tribal or Local Program. The permittee may substitute the BMPs and measurable goals of
an existing storm water pollution control program to qualify for compliance with one or more of the minimum
control measures if the existing measure meets the requirements of the minimum control measure as established
inPart 1.D.5
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PART Il. NUMERIC DISCHARGE LIMITATIONS

A. DISCHARGE LIMITATIONS. Reserved
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PART I11. MONITORING, ASSESSMENT, AND REPORTING REQUIREMENTS:
A. MONITORING AND ASSESSMENT

The permittee must develop, in consultation with NMED and EPA (and affected Tribes if monitoring
locations would be located on Tribal lands), and implement a comprehensive monitoring and assessment
program designed to meet the following objectives:

- Assess compliance with this permit;

- Assess the effectiveness of the permittee’s stormwater management program;

- Assess the impacts to receiving waters resulting from stormwater discharges;

- Characterize stormwater discharges;

- ldentify sources of elevated pollutant loads and specific pollutants;

- Detect and eliminate illicit discharges and illegal connections to the MS4; and

- Assess the overall health and evaluate long-term trends in receiving water quality.

The permittee shall be select specific monitoring locations sufficient to assess effects of storm water
discharges on receiving waters. The monitoring program may take advantage of monitoring
stations/efforts utilized by the permittees or others in previous stormwater monitoring programs or
other water quality monitoring efforts. Data collected by others at such stations may be used to satisfy
part, or all, of the permit monitoring requirements provided the data collection by that party meets the
requirements established in Part 111.A.1 throughout Part 111.A.5. The comprehensive monitoring and
assessment program shall be described in the SWMP document and the results must be provided in
each annual report.

Implementation of the comprehensive monitoring and assessment program may be achieved through
participation with other permittees to satisfy the requirements of Part I11.A.1 throughout Part 111.A.5
below in lieu of creating duplicate program elements for each individual permittee.

1. Wet Weather Monitoring: The permittees shall conduct wet weather monitoring to gather
information on the response of receiving waters to wet weather discharges from the MS4 during both
wet season (July 1 through October 31) and dry Season (November 1 through June 30). Wet Weather
Monitoring shall be conducted at outfalls, internal sampling stations, and/or in-stream monitoring
locations at each water of the US that runs in each entity or entities’ jurisdiction(s). Permittees may
choose either Option A or Option B below:

a. Option A: Individual monitoring

(i) Class A: Perform wet weather monitoring at a location coming into the MS4 jurisdictional
area (upstream) and leaving the MS4 jurisdictional area (downstream), see Appendix D.
Monitor for TSS, TDS, COD, BODs, DO, oil and grease, E.coli, pH, total kjeldahl nitrogen,
nitrate plus nitrite, dissolved phosphorus, total ammonia plus organic nitrogen, total
phosphorus, PCBs and gross alpha. Monitoring of temperature shall be also conducted at
outfalls and/or Rio Grande monitoring locations. Phase | permittees must include additional
parameters from monitoring conducted under permit NMS000101 (from last 10 years) whose
mean values are at or above a WQS. Permittee must sample these pollutants a minimum of 10
events during the permit term with at least 5 events in wet season and 4 events in dry season.

(if) Class B, C, and D: Perform wet weather monitoring at a location coming into the MS4
jurisdictional area (upstream) and leaving the MS4 jurisdictional area (downstream), see
Appendix D. Monitor for TSS, TDS, COD, BODs, DO, oil and grease, E.coli, pH, total
kjeldahl nitrogen, nitrate plus nitrite, dissolved phosphorus, total ammonia plus organic
nitrogen, total phosphorus, PCBs and gross alpha. Monitoring of temperature shall be also
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conducted at outfalls and/or Rio Grande monitoring locations. If applicable, include additional
parameters from monitoring conducted under permits NMR040000 or/and NMR04000I
whose mean values are at or above a WQS; sample these pollutants a minimum of 8 events
per location during the permit term with at least 4 events in wet season and 2 events in dry
season.

Option B: Cooperative Monitoring Program

Develop a cooperative wet weather monitoring program with other permittees in the Middle Rio
Grande watershed (see map in Appendix A). The program will monitor waters coming into the
watershed (upstream) and leaving the watershed (downstream), see suggested sampling locations
in Appendix D. The program must include sampling for TSS, TDS, COD, BODS5, DO, oil and
grease, E.coli, pH, total kjeldahl nitrogen, nitrate plus nitrite, dissolved phosphorus, total ammonia
plus organic nitrogen, total phosphorus, PCBs and Gross alpha. Monitoring of temperature shall
be also conducted at outfalls and/or Rio Grande monitoring locations. Permittees must include
additional parameters from monitoring conducted under permits NMS000101, NMR040000
or/and NMR040001 whose mean values are at or above a WQS. The monitoring program must
sample the pollutants for a minimum of 7 storm events per location during the permit term with at
least 3 events wet season and 2 events in dry season.

Note: Seasonal monitoring periods are: Wet Season: July 1 through October 31; Dry Season:
November 1 through June 30.

C.

Wet weather monitoring shall be performed only when the predicted (or actual) rainfall magnitude
of a storm event is greater than 0.25 inches and an antecedent dry period of at least forty-eight (48)
hours after a rain event greater than 0.1 inch in magnitude is satisfied. Monitoring methodology
will consist of collecting a minimum of four (4) grab samples spaced at a minimum interval of
fifteen (15) minutes each (or a flow weighted automatic composite, see Part 111.A.5.a.(i)).
Individual grab samples shall be preserved and delivered to the laboratory where samples will be
combined into a single composite sample from each monitoring location.

Monitoring methodology at each MS4 monitoring location shall be collected during any portion of
the monitoring location’s discharge hydrograph (i.e. first flush, rising limb, peak, and falling limb)
after a discernible increase in flow at the tributary inlet.

The permittee must comply with the schedules contained in Table 10. The results of the Wet
Weather Monitoring must be provided in each annual report.

DO, pH, conductivity, and temperature shall be analyzed in the field within fifteen (15) minutes of
sample collection.

Alternate wet weather monitoring locations established in Part 111.A.1.a or Part 111.A.1.b may be
substituted for just cause during the term of the permit. Requests for approval of alternate
monitoring locations shall be made to the EPA and NMED in writing and include the rationale for
the requested monitoring station relocation. Unless disapproved by the EPA, use of an alternate
monitoring location (except for those with numeric effluent limitations) may commence thirty (30)
days from the date of the request. For monitoring locations where numeric effluent limitations
have been established, the permit must be modified prior to substitution of alternate monitoring
locations. At least six (6) samples shall be collected during the first year of monitoring at
substitute monitoring locations. If there are less than six sampleable events, this should be
document for reporting purposes.
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h. Response to monitoring results: The monitoring program must include a contingency plan for
collecting additional monitoring data within the MS4 or at additional appropriate instream
locations should monitoring results indicate that MS4 discharges may be contributing to instream
exceedances of WQS. The purpose of this additional monitoring effort would be to identify
sources of elevated pollutant loadings so they could be addressed by the SWMP.

Table 10. Wet Weather Monitoring Program Implementation Schedules:

Permittee Class

Activity B C D Cooperative (*)
A Phase 11 MS4s New Phase 11 M$4s within Any Permittee
Phase | MS4s MS4s (2010 Indian Lands with cooperative
(2000 Census) Census **)
programs

Submit wet weather monitoring
preference to EPA (i.e., individual NOI submittal | NOI submittal NOI submittal | NOI submittal | NOI submittal
monitoring program vs. cooperative Deadline (see | Deadline (see Deadline (see | Deadline (see | Deadline (see
monitoring program) with NOI Table 1) Table 1) Table 1) Table 1) Table 1)
submittals
Submit a detailed description of the
monitoring scheme to EPA and
NMED for approval. The monitoring | ., 1y Ten (10) Eleven (11) | Eleven (11) | Twelve (12)

scheme should include: a list of
pollutants; a description of
monitoring sites with an explanation

months from
effective date

months from

effective date of

months from
effective date

months from
effective date

months from
effective date of

of why those sites were selected; and of permit permit of permit of permit permit
a detailed map of all proposed
monitoring sites
Eleven (11) Eleven (11) Thirteen (13) Thirteen (13) Fourteen (14)

Submit certification that all wet
weather monitoring sites are
operational and begin sampling

months from
effective date
of permit

months from

effective date of

permit

months from
effective date
of permit

months from
effective date
of permit

months from
effective date of
permit

Update SWMP document and submit
annual reports

Annually

Annually

Annually

Annually

Annually

(**) or MS4s designated by the Director

Note: The deadlines established in this table may be extended by the Director for any MS4 designated as needing a permit
after issuance of this permit to accommodate expected date of permit coverage.

2. Dry Weather Discharge Screening of MS4: Each permittee shall identify, investigate, and address

areas within its jurisdiction that may be contributing excessive levels of pollutants to the Municipal
Separate Storm Sewer System as a result of dry weather discharges (i.e., discharges from separate
storm sewers that occur without the direct influence of runoff from storm events, e.g. illicit discharges,
allowable non-stormwater, groundwater infiltration, etc.). Due to the arid and semi-arid conditions of
the area, the dry weather discharges screening program may be carried out during both wet season
(July 1 through October 31) and dry Season (November 1 through June 30). Results of the assessment
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shall be provided in each annual report. This program may be coordinated with the illicit discharge
detection and elimination program required in Part 1.D.5.e. The dry weather screening program shall
be described in the SWMP and comply with the schedules contained in Part 1.D.5.e.(iii). The
permittee shall

a. Include sufficient screening points to adequately assess pollutant levels from all areas of the MS4.

b. Screen for, at a minimum, BODs, sediment or a parameter addressing sediment (e.g., TSS or
turbidity), E. coli, Oil and Grease, nutrients, any pollutant that has been identified as cause of
impairment of a waterbody receiving discharges from that portion of the MS4, including
temperature.

c. Specify the sampling and non-sampling techniques to be issued for initial screening and follow-up
purposes. Sample collection and analysis need not conform to the requirements of 40 CFR Part
136; and

d. Perform monitoring only when an antecedent dry period of at least seventy-two (72) hours after a
rain event greater than 0.1 inch in magnitude is satisfied. Monitoring methodology shall consist of
collecting a minimum of four (4) grab samples spaced at a minimum interval of fifteen (15)
minutes each. Grab samples will be combined into a single composite sample from each station,
preserved, and delivered to the laboratory for analysis. A flow weighted automatic composite
sample may also be used.

3. Floatable Monitoring: The permittees shall establish locations for monitoring/assessing floatable
material in discharges to and/or from their MS4. Floatable material shall be monitored at least twice
per year at priority locations and at minimum of two (2) stations except as provided in Part 111.A.3.
below. The amount of collected material shall be estimated in cubic yards.

a.  One (1) station should be located in the North Diversion (only applicable to the COA and
AMAFCA).

b. Non-traditional MS4 as defined in Part VII shall sample/assess at one (1) station.

c. Phase Il MS4s shall sample/assess at one (1) station within their jurisdiction or participate in a
cooperative floatable monitoring plan addressing impacts on perennial waters of the US on a
larger watershed basis.

A cooperative monitoring program may be established in partnership with other MS4s to monitor and
assess floatable material in discharges to and/or from a joint jurisdictional area or watershed basis.

4. Industrial and High Risk Runoff Monitoring (Applicable only to Class A permittees): The
permittees shall monitor stormwater discharges from Type 1 and 2 industrial facilities which discharge
to the MS4 provided such facilities are located in their jurisdiction. (Note: if no such facilities are in
the permittee’s jurisdiction, the permittee must certify that this program element does not apply). The
permittee shall:

a. Conduct analytical monitoring of Type 1 facilities that discharge to the MS4. Type 1 facilities are
municipal landfills; hazardous waste treatment, disposal and recovery facilities; facilities that are
subject to EPCRA Title 111, Section 313; and industrial facilities the permittee(s) determines are
contributing a substantial pollutant loading to the MS4.

(i) The following parameters shall be monitored:
- any pollutants limited in an existing NPDES permit to a subject facility;
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- oil and grease;

- chemical oxygen demand (COD);

- pH;

- biochemical oxygen demand, five-day (BODs);
- total suspended solids (TSS);

- total phosphorous;

- total Kjeldahl nitrogen (TKN);

- nitrate plus nitrite nitrogen;

- any discharge information required under 40 CFR 8122.21(g)(7)(iii) and (iv);
- total cadmium;

- total chromium;

- total copper;

- total lead;

- total nickel,;

- total silver;

- total zinc; and,

- PCBs.

(ii) Frequency of monitoring shall be established by the permittee(s), but may not be less than
once per year;

(iii) In lieu of the above parameter list, the permittee(s) may alter the monitoring requirement for
any individual Type 1 facility:

(@ To coincide with the corresponding industrial sector-specific monitoring requirements of
the 2008 Multi-Sector General Stormwater Permit or any applicable general permit
issued after September 2008. This exception is not contingent on whether a particular
facility is actually covered by the general permit; or

(b) To coincide with the monitoring requirements of any individual permit for the stormwater
discharges from that facility, and

(c) Any optional monitoring list must be supplemented by pollutants of concern identified by
the permittee(s) for that facility.

Conduct appropriate monitoring (e.g. analytic, visual), as determined by the permittee(s), at Type
2 facilities that discharge to the MS4. Type 2 facilities are other municipal waste treatment,
storage, or disposal facilities (e.g. POTWs, transfer stations, incinerators) and industrial or
commercial facilities the permittee(s) believed contributing pollutants to the MS4. The permittee
shall include in each annual report, a list of parameters of concern and monitoring frequencies
required for each type of facility.

May use analytical monitoring data, on a parameter-by-parameter basis, that a facility has
collected to comply with or apply for a State or NPDES discharge permit (other than this permit),
S0 as to avoid unnecessary cost and duplication of effort;

May allow the facility to test only one (1) outfall and to report that the quantitative data also apply
to the substantially identical outfalls if:

(i) A Type 1 or Type 2 industrial facility has two (2) or more outfalls with substantially identical
effluents, and
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b.

(ii) Demonstration by the facility that the stormwater outfalls are substantially identical, using one
(1) or all of the following methods for such demonstration. The NPDES Stormwater
Sampling Guidance Document (EPA 833-B-92-001), available on EPA’s website at provides
detailed guidance on each of the three options: (1) submission of a narrative description and a
site map; (2) submission of matrices; or (3) submission of model matrices.

May accept a copy of a “no exposure” certification from a facility made to EPA under 40 CFR
8122.26(g), in lieu of analytic monitoring.

5. Additional Sample Type, Collection and Analysis:

a.

Wet Weather (or Storm Event) Discharge Monitoring: If storm event discharges are collected to
meet the objectives of the Comprehensive Monitoring and Assessment Program required in Part
I11.A (e.g., assess compliance with this permit; assess the effectiveness of the permittee’s
stormwater management program; assess the impacts to receiving waters resulting from
stormwater discharges), the following requirements apply:

(i) Composite Samples: Flow-weighted composite samples shall be collected as follows:

(@) Composite Method — Flow-weighted composite samples may be collected manually or
automatically. For both methods, equal volume aliquots may be collected at the time of
sampling and then flow-proportioned and composited in the laboratory, or the aliquot
volume may be collected based on the flow rate at the time of sample collection and
composited in the field.

(b) Sampling Duration — Samples shall be collected for at least the first three (3) hours of
discharge. Where the discharge lasts less than three (3) hours, the permittee should report
the value. .

(c) Aliquot Collection — A minimum of three (3) aliquots per hour, separated by at least
fifteen (15) minutes, shall be collected. Where more than three (3) aliquots per hour are
collected, comparable intervals between aliquots shall be maintained (e.g. six aliquots per
hour, at least seven (7) minute intervals).

(ii) Grab Samples: Grab samples shall be taken during the first two (2) hours of discharge.

Analytical Methods: Analysis and collection of samples shall be done in accordance with the
methods specified at 40 CFR 8136. Where an approved 40 CFR 8136 method does not exist, any
available method may be used unless a particular method or criteria for method selection (such as
sensitivity) has been specified in the permit. The minimum quantification levels (MQLS) in
Appendix F are to be used for reporting pollutant data for NPDES permit applications and/or
compliance reporting.

Screening level tests may utilize less expensive “field test kits” using test methods not approved
by EPA under 40 CFR 136, provided the manufacturers published detection ranges are adequate
for the illicit discharge detection purposes.

EPA Method 1668 shall be utilized when PCB water column monitoring is conducted to
determine compliance with permit requirements. For purposes of sediment sampling in dry
weather as part of a screening program to identify area(s) where PCB control/clean-up efforts may
need to be focused, either the Arochlor test (EPA Method 8082) or USGS test method (8093) may
be utilized, but must use EPA Method 1668 (latest revision) for confirmation and determination of
specific PCB levels at that location.
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EPA Method 900.0 shall be utilized when gross alpha water column monitoring is conducted to
determine compliance with permit requirements.

B. ANNUAL REPORT

The permittees shall submit an annual report to be submitted by no later than December 1%¢. See suggested form
at http://epa.gov/region6/water/npdes/sw/ms4/index.htm. The report shall cover the previous year from July 1st
to June 30rd and include the below separate sections. Additionally, the year one (1) and year four (4) annual
report shall include submittal of a complete SWMP revision.

At least forty five (45) days prior to submission of each Annual Report, the permittee must provide public
notice of and make available for public review and comment a draft copy of the Annual Report. All public input
must be considered in preparation of the final Annual Reports and any changes to the SWMP.

Note: A complete copy of the signed Annual Report should be maintained on site.

1.

SWMP(s) status of implementation: shall include the status of compliance with all schedules established
under this permit and the status of actions required in Parts I, 111, and VI.

SWMP revisions: shall include revisions, if necessary, to the assessments of controls or BMPs reported in
the permit application (or NOI for coverage under this permit) under 40 CFR 8122.26(d)(2)(v) and
8122.34(d)(1)(i) are to be included, as well as a cumulative list of all SWMP revisions during the permit
term.

Class A permittees shall include revisions, if necessary, to the fiscal analysis reported in the permit
application (or NOI for coverage under this permit) under §122.26(d)(2)(vi).

Performance assessment: shall include:

a. anassessment of performance in terms of measurable goals, including, but not limited to, a description
of the number and nature of enforcement actions and inspections, public education and public
involvement efforts;

b. asummary of the data, including monitoring data, that is accumulated throughout the monitoring year
(July 1 to June 30); actual values of representative monitoring results shall be included, if results are
above minimum quantification level (MQL); and

c. an identification of water quality improvements or degradation.
Annual expenditures: for the reporting period, with a breakdown for the major elements of the stormwater

management program and the budget for the year following each annual report. (Applicable only to Class
A permittees)

Annual Report Responsibilities for Cooperative Programs: preparation of a system-wide report with
cooperative programs may be coordinated among cooperating MS4s and then used as part of individual
Annual Reports. The report of a cooperative program element shall indicate which, if any, permittee(s)
have failed to provide the required information on the portions of the MS4 for which they are responsible to
the cooperation permittees.

a. Joint responsibility for reports covering cooperative programs elements shall be limited to
participation in preparation of the overview for the entire system and inclusion of the identity of any
permittee who failed to provide input to the annual report.
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b. Individual permittees shall be individually responsible for content of the report relating to the portions
of the MS4 for which they are responsible and for failure to provide information for the system-wide
annual report no later than July 31% of each year.

Public Review and Comment: a brief summary of any issues raised by the public on the draft Annual
Report, along with permittee’s responses to the public comments.

Signature on Certification of Annual Reports: The annual report shall be signed and certified, in
accordance with Part IV.H and include a statement or resolution that the permittee's governing body or
agency (or delegated representative) has reviewed or been apprised of the content of the Annual Report.
Annual report shall be due no later than December 1% of each year. A complete copy of the signed Annual
Report should be maintained on site.

C. CERTIFICATION AND SIGNATURE OF RECORDS.

All reports required by the permit and other information requested by the EPA shall be signed and certified in
accordance with Part IV.H.

D. REPORTING: WHERE AND WHEN TO SUBMIT

1.

Monitoring results (Part 111.A.1, Part 111.A.3, Part I11.A.5.a) obtained during the reporting period running
from July 1st to June 30th shall be submitted on discharge monitoring report (DMR) forms along with the
annual report required by Part 111.B. A separate DMR form is required for each monitoring period (season)
specified in Part I11.A.1. If any individual analytical test result is less than the minimum quantification
level (MQL) listed for that parameter, then a value of zero (0) may be used for that test result for the
discharge monitoring report (DMR) calculations and reporting requirements. The annual report shall
include the actual value obtained, if test result is less than the MQL (See Appendix F).

Signed copies of DMRs required under Part 111, the Annual Report required by Part 111.B, and all other
reports required herein, shall be submitted in electronic form to R6_MS4Permits@epa.gov (nhote: there is
an underscore between R6 and MS4).

Copy of a suggested Annual Report Format is located in EPA R6 website:
http://epa.gov/region6/water/npdes/sw/ms4/index.htm.

Electronic submittal of the documents required in the permit using a compatible Integrated Compliance
Information System (ICIS) format would be allowed if available.

Requests for SWMP updates, modifications in monitoring locations, or application for an individual permit
shall, be submitted to,:

U.S. EPA, Region 6

Water Quality Protection Division

Operations Support Office (6WQ-O)

1445 Ross Avenue

Dallas, Texas 75202-2733

Additional Naotification. Permittee(s) shall also provide copies of NOIs, DMRs, annual reports, NOTs,
requests for SWMP updates, items for compliance with permit requirements for Compliance with Water
Quality Standards in Part 1.C.1, TMDL’s reports established in Part 1.C.2, monitoring scheme, reports, and
certifications required in Part I11.A.1, programs or changes in monitoring locations, and all other reports
required herein, to:
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New Mexico Environment Department
Attn: Bruce Yurdin, Program Manager
Surface Water Quality Bureau

Point Source Regulation Section

P.O. Box 5469

Santa Fe, New Mexico 87502

Pueblo of Sandia Environment Department

Attn: Scott Bulgrin, Water Quality Manager

481 Sandia Loop

Bernalillo, NM 87004

(Note: Only those MS4s with discharges upstream of or to waters under
the jurisdictional of the Pueblo of Sandia: AMAFCA, Sandoval
County, Village of Corrales, City of Rio Rancho, Town of Bernalillo,
SSCAFCA, and ESCAFCA)

Pueblo of Isleta

Attn: Ramona M. Montoya, Environment Division Manager
P.O. Box 1270

Isleta NM 87022

(Notes: Only the City of Albuquerque, Albuguerque Metropolitan
Arroyo Flood Control Authority (AMAFCA), New Mexico Department
of Transportation (NMDOT) District 3, KAFB (Kirtland Air Force
Base), Sandia Labs (DOE), and Bernalillo County). All parties
submitting an NOI or NOT shall notify the Pueblo of Isleta in writing
that a NOI or NOT has been submitted to EPA

Water Resources Division Manager

Pueblo of Santa Ana

2 Dove Road

Santa Ana Pueblo, New Mexico 87004

(Note: Only those MS4s with discharges upstream of or to waters under
the jurisdictional of the Pueblo of Santa Ana)
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PART IV. STANDARD PERMIT CONDITIONS
A. DUTY TO COMPLY.

The permittee(s) must comply with all conditions of this permit insofar as those conditions are applicable to each
permittee, either individually or jointly. Any permit noncompliance constitutes a violation of the Clean Water Act
(The Act) and is grounds for enforcement action; for permit termination, revocation and reissuance, or modification;
or for denial of a permit renewal application.

B. PENALTIES FOR VIOLATIONS OF PERMIT CONDITIONS.

The EPA will adjust the Civil and administrative penalties listed below in accordance with the Civil Monetary
Penalty Inflation Adjustment Rule (Federal Register: Dec. 31, 1996, Volume 61, No. 252, pages 69359-69366, as
corrected, March 20, 1997, Volume 62, No. 54, pages 13514-13517) as mandated by the Debt Collection
Improvement Act of 1996 for inflation on a periodic basis. This rule allows EPA’s penalties to keep pace with
inflation. The Agency is required to review its penalties at least once every four years thereafter and to adjust them
as necessary for inflation according to a specified formula. The civil and administrative penalties listed below were
adjusted for inflation starting in 1996.

1. Criminal Penalties.
a. Negligent Violations: The Act provides that any person who negligently violates permit conditions
implementing Sections 301, 302, 306, 307, 308, 318, or 405 of the Act is subject to a fine of not less
than $2,500 nor more than $25,000 per day of violation, or by imprisonment for not more than one (1)
year, or both.

b. Knowing Violations: The Act provides that any person who knowingly violates permit conditions
implementing Sections 301, 302, 306, 307, 308, 318, or 405 of the Act is subject to a fine of not less
than $5,000 nor more than $50,000 per day of violation, or by imprisonment for not more than three
(3) years, or both.

c. Knowing Endangerment: The Act provides that any person who knowingly violates permit conditions
implementing Sections 301, 302, 306, 307, 308, 318, or 405 of the Act and who knows at that time that
he is placing another person in imminent danger of death or serious bodily injury is subject to a fine of
not more than $250,000, or by imprisonment for not more than fifteen (15) years, or both.

d. False Statement: The Act provides that any person who knowingly makes any false material
statement, representation, or certification in any application, record, report, plan, or other document
filed or required to be maintained under the Act or who knowingly falsifies, tampers with, or renders
inaccurate, any monitoring device or method required to be maintained under the Act, shall upon
conviction, be punished by a fine of not more than $10,000 or by imprisonment for not more than two
(2) years, or by both. If a conviction is for a violation committed after a first conviction of such person
under this paragraph, punishment shall be by a fine of hot more than $20,000 per day of violation, or
by imprisonment of not more than four (4) years, or by both. (See Section 309(c)(4) of the Act).

2. Civil Penalties. The Act provides that any person who violates a permit condition implementing Sections
301, 302, 306, 307, 308, 318, or 405 of the Act is subject to a civil penalty not to exceed $27,500 per day
for each violation.

3. Administrative Penalties. The Act provides that any person who violates a permit condition
implementing Sections 301, 302, 306, 307, 308, 318, or 405 of the Act is subject to an administrative
penalty, as follows:

a. Class | penalty: Not to exceed $11,000 per violation nor shall the maximum amount exceed $27,500.
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b. Class Il penalty: Not to exceed $11,000 per day for each day during which the violation continues nor
shall the maximum amount exceed $137,500.

C. DUTY TO REAPPLY. If the permittee wishes to continue an activity regulated by this permit after the permit
expiration date, the permittee must apply for and obtain a new permit. The application shall be submitted at
least 180 days prior to expiration of this permit. The EPA may grant permission to submit an application less
than 180 days in advance but no later than the permit expiration date. Continuation of expiring permits shall be
governed by regulations promulgated at 40 CFR §122.6 and any subsequent amendments.

D. NEED TO HALT OR REDUCE ACTIVITY NOT A DEFENSE. It shall not be a defense for a permittee in
an enforcement action that it would have been necessary to halt or reduce the permitted activity in order to
maintain compliance with the conditions of this permit.

E. DUTY TO MITIGATE. The permittee(s) shall take all reasonable steps to control or prevent any discharge in
violation of this permit which has a reasonable likelihood of adversely affecting human health or the
environment.

F. DUTY TO PROVIDE INFORMATION. The permittee(s) shall furnish to the EPA, within a time specified
by the EPA, any information which the EPA may request to determine compliance with this permit. The
permittee(s) shall also furnish to the EPA upon request copies of records required to be kept by this permit.

G. OTHER INFORMATION. When the permittee becomes aware that he or she failed to submit any relevant
facts or submitted incorrect information in any report to the EPA, he or she shall promptly submit such facts or
information.

H. SIGNATORY REQUIREMENTS. For a municipality, State, or other public agency, all DMRs, SWMPs,
reports, certifications or information either submitted to the EPA or that this permit requires be maintained by
the permittee(s), shall be signed by either a:

1. Principal executive officer or ranking elected official; or
2. Duly authorized representative of that person. A person is a duly authorized representative only if:
a. The authorization is made in writing by a person described above and submitted to the EPA.

b. The authorization specifies either an individual or a position having responsibility for the overall
operation of the regulated facility or activity, such as the position of manager, operator, superintendent,
or position of equivalent responsibility or an individual or position having overall responsibility for
environmental matters for the company. A duly authorized representative may thus be either a named
individual or any individual occupying a named position.

3. If an authorization is no longer accurate because a different individual or position has responsibility for the
overall operation of the facility, a new written authorization satisfying the requirements of this paragraph
must be submitted to the EPA prior to or together with any reports, information, or applications to be
signed by an authorized representative.

4. Certification: Any person signing documents under this section shall make the following certification: "I
certify under penalty of law that this document and all attachments were prepared under my direction or
supervision in accordance with a system designed to assure that qualified personnel properly gather and
evaluate the information submitted. Based on my inquiry of the person or persons who manage the system,
or those persons directly responsible for gathering the information, the information submitted is, to the best
of my knowledge and belief, true, accurate, and complete. | am aware that there are significant penalties for
submitting false information, including the possibility of fine and imprisonment for knowing violations."
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I. PENAL